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T h e b ill  o f  c o m p la in t sets u p  a  c la im  in fa vo r o f the  

E le ctric  V e h ic le  C o m p a n y  a g a in s t  R u d o lp h  H . K is -

sel an d  other form er d irecto rs o f th a t  C o m p an y, 

am ou n tin g to  $324,800 a r is in g  o u t o f th e d e cla ra tio n  

and p a y m e n t o f su n d ry  d ivid en d s in  th e  y e a r  1899, 

a g g re g a tin g  th a t am ou nt.

T h e b ill  a lleg e s th a t in  A u g u s t, 19 0 1, th e  co m p la in -

an t b ro u gh t s u it  on b e h a lf o f th e  V e h ic le  C o m p a n y  

again st its  form er d irecto rs to  recover sa id  d ivid en d s  

but fa ile d  becau se co m p la in a n t h ad  n o t p re v io u sly  

requested th e  b o a rd  o f d irecto rs o f th e  C o m p a n y to  

bring the su it. I t  sa y s  th a t such a  dem an d w a s m ade, 

however, in  S ep tem ber, 1903, a n d  th a t in  th e la tte r  

part o f t h a t  y e a r  th e  c o m p la in a n t received  a  letter  

from the p resid e n t o f th e V e h ic le  C o m p a n y en clo sin g
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a resolu tion  o f the hoard o f d irectors refu sin g the 

dem and.

T h e  b ill  fu rth e r  d eclared  th a t  a t  th e tim e of such 

re fu sa l to  sue, th e  d irecto rs w e ll k n ew  th a t sa id  divi-

dends h a d  been u n la w fu lly  d eclared  an d  p a id  ou t and 

th a t th ere w a s no v a lid  reason w h y  th e  V e h icle  Com -

p a n y  sh o u ld  n o t sue for th e  sam e, a n d  th a t in  refusing  

to  sue the d irecto rs d id  n o t a c t  or in te n d  to a ct for the 

b en efit o f th e  V e h ic le  C o m p a n y  b u t w ere a c tin g  and 

in te n d in g  to  a c t for th e benefit o f th e directors who 

h ad  p a r tic ip a te d  in  the d e cla ra tio n  o f the unlaw ful 

divid en d s, an d  t h a t  th e  re fu sa l o f th e directors to sue 

w a s u n la w fu l an d  in v io la tio n  o f th eir d u ty  to the 

corporation .

T o  th is  b ill  th e  E le c tr ic  V e h ic le  C o m p an y filed a 

p le a  s e ttin g  u p  th a t a t  th e  tim e th e Com plainant’s de-

m an d o f Sep tem ber, 1903, w a s received, no member 

o f th e b oard o f d irecto rs w h o h a d  p a rticip a te d  in the 

a lle g e d  ille g a l d iv id e n d s w a s in  o ffice ; th a t  the board 

referred  th e  d em an d to  a  com m ittee for investigation  

an d  r e p o rt; th a t th e com m ittee em ployed independ-

e n t cou nsel an d  m ade a  th orou gh  in vestigatio n  and 

repo rted th a t the c la im  o f th e co m p la in a n t as to the 

i l le g a lity  in  th e  d e cla ra tio n  o f th e  dividends com-

p la in e d  o f w a s w ith o u t su bstan ce, an d th a t in the 

ju d gm e n t o f the com m ittee no a ctio n  should be 

b ro u gh t b y  the C o m p a n y or in  its  b eh alf to recover 

b ack  sa id  d ivid en d s. T h e  co m m ittee  stated  that in 

th eir  o p in ion  su ch  an  a ctio n  co u ld  n o t be maintained 

an d  th a t  if  i t  co u ld  i t  w o u ld  be u n fa ir  to  the directors 

an d  d e trim e n ta l to th e b e st in te re sts  o f the Company.

T h e  p le a  fu rth e r  sets u p  t h a t  th e  directors exam-

in ed th is  re p o rt o f the com m ittee an d  the documents, 

a cco u n ts an d sta te m en ts sh o w in g the history and

A
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affa irs o f th e C o m p an y, an d  b ein g satisfied  from  such  

exam in a tio n  th a t th e d ivid en d s com p lain ed  o f w ere  

reason ably m ade in the lig h t o f w h a t w a s k n o w n  an d  

believed a t  th e  tim e th e y  w ere declared, th a t th e y  w ere  

declared fa ir ly  an d  in  good fa ith , an d th a t it  w a s n o t  

for th e in te re st of th e C o m p a n y th a t  su it sh ou ld be 

brought, thereu pon resolved th a t co m p la in a n t’s de-

m and be refu sed  unless and until such suit shall he 
ordered by a majority in interest of the stockholders 
other than the former directors, and that unless so 
ordered no suit should he brought by the Company or 
on its behalf to recover said dividends.

T h e p le a  fu rth e r  sets u p  th a t on a  subsequ en t re-

quest b y  th e  c o m p la in a n t th e d irecto rs c a lle d  a  m eet-

in g o f the stockh o ld ers a n d  su b m itte d  to  them  the  

question o f w h eth er or n o t th e  su it sh ou ld  be b r o u g h t; 

th at a t  sa id  sto ck h o ld ers’ m eetin g the sto ck  o f the  

form er d irecto rs w a s e xclu d e d  from  v o tin g  an d  th a t  

of the sto ck  a c tu a lly  vo ted  124 ,759  shares w ere voted  

again st b r in g in g  s u it  w h ile  o n ly  650 shares (or ab o u t  

one-half o f one p er cen t) w ere vo ted  in fa v o r  o f it.

T o  th is  p le a  th e  V e h ic le  C o m p a n y an n exed  an  a n -

swer sp e c ific a lly  d e n y in g  th e ch arges o f frau d , c o llu -

sion an d  bad  fa ith  co n ta in ed  in th e b ill.

T h e co m p la in a n t h as filed  no re p lic a tio n  to th is  

plea an d  a n sw e r b u t has elected  to  go to h e a rin g  upon  

a record w h ich  a d m its  th e  tr u th  o f a ll  th e  fa c ts  w hich  

are p ro p erly  p le ad e d  as w e ll those co n ta in ed  in  the  

plea as those fo u n d  in  th e an sw er.

Gaskill v. Sine, 2 B eas. 130.

Davison’s Executors v. Johnson, 1  C. E . G r.
112.

Bogardus v. Trinity Church, 4 P a ig e , 178.

B e a ch  on M odern E q u it y  P r a c tic e , V o l. 1, S e c -
tio n s 298, 326.
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T h e  q u estion , therefore, is w hether or not tak in g  

th e p le a  an d  an sw er to  be tru e, the co m p lain an t has 

a  r ig h t to  p rosecu te  th is  suit.

T h a t  he h as no such r ig h t w ith o u t sh o w in g a  de-

m an d  u pon  a n d  a  w ro n g fu l re fu sa l b y  th e  Com pany  

to b rin g  th e su it, is fa m ilia r  la w  an d  h as alre a d y been 

decided in  a  s u it  betw een som e o f th e sam e p arties in 

the C o u rt o f E rro rs  an d  A p p e a ls.

S i e g m a n  v. M a l o n e y ,  20 D ic k . 372.

T h e  co m p la in a n t h as now  show n a  dem and and re-

fu sa l a n d  th is  lea ves o n ly  th e qu estion  rem aining  

w h eth er or n o t the re fu sa l w a s w ro n g fu l. I t  cannot 

be sa id  to  be w ro n g fu l becau se done in  bad faith  in-

asm uch as th e ch arge  th a t i t  w a s so done, contained  

in  th e  b ill, is  e x p lic it ly  den ied in  b oth  p le a  an d answer, 

a n d  as show n above, such d en ial ta k e s  th is  allegation  

o u t o f the case. D oes, then , the m ere a lleg a tio n  th at a 

cau se o f a c tio n  e x ists  a n d  th a t th e  corporation re-

fu ses to  b rin g  it  e n title  th e  co m p la in a n t stockholder 

to  su e? O r  rath er, is it  a  good an sw er to  a  demand 

upon th e  co rp o ratio n  to  sue, th a t  th e directors have 

in v e stig a te d  the c la im  an d  fo u n d  it  to  be w ithout 

fo u n d atio n  an d  one th a t i t  w o u ld  be p re ju d ic ia l to the 

C o m p a n y  to  a tte m p t to  en fo rce?

I t  w ill  be observed th a t no qu estion  o f u l t r a  v i r e s  

arises w ith  resp ect eith e r to  th e o rig in a l a ct of declar-

in g  d iv id e n d s or to  th e a c t o f  th e  p resen t directors in 

re fu sin g  to  sue.

T h e  d e cla ra tio n  o f d ivid en d s is w ith in  the power of 

busin ess corp oration s. In d eed  it  m a y be said to be 

th e p rin c ip a l end o f th eir  existen ce. I t  is true that 

d ivid en d s are no t to be d eclared  e x c e p t ou t of net 

earn in g s or su rp lu s b u t i t  is fo r th e  directors to deter-

m ine w h eth er such n e t e a rn in g s or su rp lu s exists, and
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i f  in  m a k in g  such d eterm in a tio n  th ey reach a  w ro n g  

con clusion , e ith er in n o c e n tly  or fra u d u le n tly , th eir  

a c t ca n n o t be s a id  to  be u l t r a  v i r e s .

B u t  i f  th e  d e cla ra tio n  o f u n earn ed  d iv id e n d s cou ld  

be sa id  to  be u l t r a  v i r e s ,  th a t  m ere fa c t  w o u ld  not 

m ake i t  th e  d u ty  o f th e  co rp o ratio n  to  b rin g  th e  a c tio n  

dem anded b y  th e  c o m p la in a n t in  Septem ber, 1903. 

W h ile  an  u l t r a  v i r e s  a c t  can n o t be ratified, an d  w h ile  

a  s in g le  sto ck h o ld er m ay, u pon  th e re fu sa l o f th e  cor-

p o ratio n  to  act, be heard on an  a p p lic a tio n  to  en join  

it  o r  se t i t  aside, no such req u est w a s m a d e here, fo r  

w h a t th e  co m p la in a n t in  th is  case dem anded w a s not  

the re fu sa l to  p a y  an  ille g a l d iv id e n d  or th e  fa ilu r e  o f  

a b ill to  set th e d e cla ra tio n  o f th e  sam e a sid e  a n d  re-

cover b ack  th e  m on ey from  th e  sto ck h o ld ers to  w hom  

it  w a s p aid , b u t an  a c tio n  fo r  d a m a ges su stain e d  b y  

th e co rp o ratio n  on a c c o u n t o f such d eclaratio n . S u ch  

a  dem and, therefore, p resen ted  o n ly  th e o rd in a ry  

qu estion s o f r ig h t an d  exp ed ie n cy w h ich  a rise  in  every  

case w h ere a ctio n  is co n tem p lated  for th e  re co ve ry o f  

dam ages fo r an  in ju r y  su stain ed.

A s  to  th e  a ctio n  o f th e p resen t board in r e fu sin g  to  

b rin g su it, o f cou rse no qu estio n  o f u l t r a  v i r e s  arises  

since th e  b r in g in g  o f a c tio n s to redress in ju rie s  to  th e  

corp oration  is a  p a r t o f th e  in te rn a l m a n agem en t o f  

co rp o ratio n s an d  is  p e c u lia r ly  th e  p ro vin ce  o f th e  d i-

rectors.

M u st, then, a co rp o ratio n  b r in g  s u it  to  recover  

dam ages a lle g e d  b y  a  sto ckh o ld er to  h a ve  been su s-

tain ed  b y  i t  n o tw ith sta n d in g  th e  directors, a fte r  a  

fair, fu ll  an d  h on est in v e stig a tio n , co n clu d e th a t  th e  

aetion w ill  not lie  an d  th a t if  i t  w o u ld  lie  i t  w o u ld  no t  

be expedients to  b r in g  i t ?  O r  rath er w e  sh o u ld  say, 

m u st a  co rp o ratio n  b r in g  such a s u it  upon such a  de-



m an d  a fte r  such an  in v e stig a tio n  an d  con clusion and  

a fte r, a t  th e  req u est o f th e  stockh o ld er, i t  has sub-

m itte d  to  th e  w h o le  b o d y o f sto ck h o ld ers th e  question  

o f w h eth er or n o t th e  s u it  sh a ll be b ro u gh t an d 99y 2 

p er cen t, o f th e  stockh o ld ers h ave vo te d  th a t i t  should  

n o t be b ro u g h t?  T o  an sw er th is  q u estion  in the af-

firm a tive  w o u ld  b e to  d e cla re  th a t  th e  ju d g m e n t of the 

chosen d ire cto rs o f th e  co rp o ratio n  m a y a t  a n y  time 

be deth ron ed b y  a  s in g le  sto ck h o ld er w ith  regard to 

a n y  q u estio n  o f b u sin ess p o lic y  an d  th e  w ill  or whim  

o f a  sin g le  sto ckh o ld er su b stitu te d  in  its  p la c e ; for if  

a  sin g le  sto ck h o ld e r m a y  o verru le  th e  ju d g m e n t of the 

directors, a lth o u g h  con cu rred  in  b y  n e a rly  a ll the 

sto ck h o ld ers w ith  re sp e ct to  b r in g in g  su its  fo r dam-

a g e s a g a in s t  A ,  B , C  or D , a g a in s t w hom  such stock-

h o ld e r m a y h ap p en  to  th in k  a  cau se o f actio n  exists, 

w h y  m a y he n o t e n jo in  th e  m a k in g  o f a n y  particu lar  

c o n tr a c t b y  th e  co rp o ratio n  a lth o u g h  sim ila rly  con-

cu rred  in  if  he th in k s i t  in im ic a l to  th e  b est interests 

o f th e  co rp o ra tio n ? O r w h y  m a y  h e n o t file a  b ill to 

set asid e  a n y  an d  e ve ry  c o n tra c t m ade b y  h is corpor-

a tio n  u pon  th e  gro u n d  th a t  i t  w a s  n o t to th e interests 

o f th e  co rp o ratio n  th a t  i t  sh o u ld  be m ade, although  

th e d irecto rs an d  a ll h is  fe llo w  stockh o ld ers have ap-

p roved it  an d  do a p p ro ve  it?

I t  is r e s p e c tfu lly  su b m itte d  th a t  there is no au-

th o r ity  in  th e  w o rld  fo r  such a  p r o p o sitio n ; th a t the 

a ctio n  o f co rp o rate  d irecto rs in re fu sin g  to brin g suit 

to en fo rce a lle g e d  cla im s o f th e  corp oration  is bind-

in g  u pon  a ll  th e  sto ck h o ld ers e x c e p t in case of fraud, 

an d  th a t  in d ep en d en t o f th e  d e n ia ls  o f  frau d  in this 

case, th e  reso lu tio n  p assed b y  th e  d irectors is, on the 

fa c e  -of it, co n clu sive  o f th e ir  good fa ith , as it  con-

ta in e d  an  o ffer to b r in g  th e  s u it  i f  th e  stockholders
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voted to  do it, a n d  an  offer to c a ll th e  sto ck h o ld ers  

togeth er fo r t h a t  p urp ose w hen ever the c o m p la in a n t  

should req u est them . F o r  th e  co m p lain an t, a fte r  a c -

c e p tin g  th is  offer an d  su b m ittin g  h is  p le a  to  th e  sto c k -

holders, to  now  c la im  th a t th e  stockh o ld ers an d  d i-

rectors a c te d  fr a u d u le n tly  s im p ly  because th e y  d is-

agreed w ith  him , is  to o  p rep osterou s to receive  seriou s  

con sid eration . T h a t  th e  d ire cto rs fu lly  a n d  p a tie n tly  

in vestiga te d  e v e ry  item  o f  th e  c o m p la in a n t’s  c la im  is  

show n b y  the repo rt o f th eir com m ittee an d  b y  th e  r e -

cita ls  o f th e  reso lu tio n  w h ich  th e y  ad o p te d  on the  

com in g in  o f such  report. T h a t  th e y  erred in  ju d g -

m en t in c o n clu d in g  th a t  th e  d iv id e n d s w ere earned  

and p ro p e rly  p a id  m a y  be th e  case. W h e th e r th ey  

did or no t is  o f no a cco u n t on th e  p resen t in q u ir y  as  

no ap p ea l lie s  to a n y  co u rt from  th e  ju d g m e n t o f  a  

board o f d irecto rs h o n e stly  reached on such a  

question. T h e  o n ly  ap p ea l is  to  th e  sto ck h o ld ers to  

elect a  d iffe re n t board.

B u t  even  i f  the d ire cto rs had con clu d ed  th a t  the  

dividends, or som e o f them , w ere im p ro p e rly  d eclared  

th ey m a y  w e ll h a ve  th o u g h t, a s  th e ir  reso lu tio n  states, 

th at it  w a s not fo r  th e  in te re st o f th e  C o m p a n y  th a t  

su it sh o u ld  be b rou gh t. T h e  re p o rt o f th e  com m ittee  

states th a t th e  C o m p a n y w a s then d o in g a  p rosperous  

and s te a d ily  in cre a sin g  business, an d i t  is  n o t d ifficu lt  

to u n d erstan d  th e  a ctio n  o f th e  d ire cto rs an d  th e  g r e a t  

body o f th e  sto ck h o ld ers in  a c c e p tin g  th e  v ie w  o f th e  

com m ittee th a t th e  tru e  in terests  o f the C o m p a n y  la y  

in the p rosecu tion  a n d  develop m en t o f th a t busin ess  

rather th a n  in  th e  p ro secu tio n  o f a  la w  su it, w h ich  a ll  

of them  th o u g h t w o u ld  be lik e ly  to  do th e  C o m p a n y  

more harm  th a n  good.

I t  is a p p a re n t th a t a  ju d ic ia l in q u iry  in to  the-
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qu estio n  a s  to  w h eth er o r n o t th e  d iv id e n d s p aid  in 

1899 h ad  been r e a lly  earn ed , w o u ld  in vo lve  an  ex-

p o su re o f th e  C o m p a n y ’s b u sin ess to an  e x te n t an d  in 

a  m an n er w h ich  m ig h t in ju re  its  c re d it an d  check its  

p resen t p ro sp e rity  an d  in  th a t  w a y  in ju re  i t  to a 

g r e a te r  e x te n t th a n  th e  reco very o f th e  $324,800 w hich  

th e  c o m p la in a n t dem and ed co u ld  b en efit it. T h e  con-

clu sio n  o f th e  d ire cto rs  on th is  p o in t w a s th e  de-

term in a tio n  o f  a  qu estio n  o f p o licy , o f corp orate man-, 

agem en t, p e c u lia r ly  co m m itted  to  them , an d  w ith  res-

p e c t to  w h ich  th eir  d eterm in a tio n  bou n d  every stock-

holder.

A n d  to  th is  e ffect a re  a ll  th e  au th o rities.

T E X T  B O O K S .

In  C l a r k  a n d  M a r s h a l l  o n  C o r p o r a t i o n s ,  a t  Section  

544, i t  is  s a i d :

“ T h e  d o ctrin e th a t a  sto ckh o ld er m a y sue in 

e q u ity  to  redress or p re v e n t w ro n g s on th e  p a rt of 

th e  d ire cto rs or m a jo r ity  o f th e  stockhold ers, or 

to  o b ta in  redress on b e h a lf o f th e  corp oration  for 

in ju rie s  b y  stran gers, w here he ca n n o t obtain re-

lie f  th ro u g h  th e  cp rp oratio n , does n o t give  a 

sto ck h o ld er th e  r ig h t  to  m a in ta in  such a  bill 

w h ere th e  a c t  com p lain ed  of, or th e  refu sa l of 

th e d irecto rs or m a jo r ity  o f th e  stockholders to 

sue, is p ro p e rly  w ith in  th e  d iscre tio n a ry  power 

w ith  re sp e ct to  th e  in te rn a l a ffa ir s  o f th e  corpor-

atio n , vested  in  them  b y  ch arter. So  lo n g  as they  

a ct, n o t fr a u d u le n tly , i lle g a lly  o r oppressively, 

b u t in  go od fa ith , in  th e  e xercise  o f their dis-

cretion , a n d  fo r w h a t th e y  deem  to  b e th e best in-

terests o f th e  com p an y, a  c o u rt o f e q u ity  has no 

ju r isd ic tio n  to  in te rfe re  a t  th e  s u it  o f a  dissent-

in g  stockh o ld er, o r a  d isse n tin g  m in o rity  of the 

stockhold ers. S u ch  a  su it ca n n o t be m aintained
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b y  sh o w in g a  m ere m ista k e  or error o f ju d gm e n t  

on the p a r t  o f the d irecto rs or m a jo r ity  o f the  

stockh o ld ers. T h e ir  con d u ct m u st be u l t r a  v i r e s ,  

ille g a l, fra u d u le n t, or op p ressive.”

A t  section  544 (c )  o f the sam e w ork, i t  is s a id :

“ T h e  m ere fa c t  th a t  a  co rp o ratio n  h a s a  cau se  

o f a c tio n  fo r  an  in ju r y  does not a lw a y s  m a k e it  

in cu m b e n t upon i t  to  sue, a n y  m ore th a n  in  the  

case o f  an  in d ivid u a l. I f ,  in  th e  op in ion  o f the  

d ire cto rs  o r a m a jo r ity  o f  th e  stockh o ld ers, the  

b e st in te re sts  o f th e  co m p an y do n o t re q u ire  it  

to  sue, it  need not do so. T h e  m a tte r  is  w ith in  

th eir  d iscretio n , an d  i f  th e y  a c t  in  good fa ith ,  

th eir  re fu sa l to sue v io la te s  no r ig h t  o f  d isse n t-

in g  stockh o ld ers, so as  to e n title  them  to  m a in -

ta in  a  su it in  th eir  ow n b e h a lf.”

In  M o r a w e t z  o n  C o r p o r a t i o n s ,  S e ctio n  2441, i t  is  

s a id :

“ I t  is  o ften  a  m a tte r  in v o lv in g  th e  exe rcise  o f  

m u ch ju d gm e n t, w h eth er or no t i t  be e x -

ped ien t, in  a  g iven  ease, to  b egin  a  litig a tio n  on  

a c c o u n t o f an  a c tio n a b le  in ju ry. I t  is  no t th e  

d u ty  o f th e  m a n a g in g  a g e n ts  o f  a  co rp o ratio n  to  

g o  to la w  im m ed iately , w hen ever a  w ro n g  h as  

been done to  th e  corp oration . T h e  a d v is a b ility  

o f su in g  fo r redress, an d  th e  tim e  a n d  m an n er of 

p roceed in g, a re  la r g e ly  in tru ste d  to th e ir  ju d g -

m en t ; an d  i t  is th e ir  d u ty  to  g iv e  th e  corp oration  

the benefit o f  th eir  b est ju d g m e n t in th is  respeck  

T h e  re fu sa l o f th e  a g e n ts  o f a  co rp o ratio n  to  in -

s titu te  p ro ceed in gs on its  b eh alf, even  w hen re-

qu ested b y  its  shareholders, m a y  p o ssib ly  be a  

ju d ic io u s  exercise  o f th e  d iscretio n  w h ich  w a s  

con ferred upon them  b y  th e  ch arter. T h e  d is-

c re tio n a ry  p ow er confided to  th e  a g e n ts  o f a  cor-

p o ratio n  ca n n o t be u su rp ed  b y  its  sh areh o ld ers; 

an d th erefore th e  co u rts  w ill  n o t in te rfe re  a t  the  

s u it  o f  a  shareholder to redress an  in ju r y  suffered  

b y  th e corp oration , m erely becau se its  m a n a g in g
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a g e n ts  h a ve  in good fa ith  refu sed  to  b egin  a su it  

in  th e  nam e o f th e  co rp o ratio n .”

I n  C o o k  o n  S t o c k  a n d  S t o c k h o l d e r s ,  a t  Sec. 750, it  

is  s a i d :

“ T h e  d iscre tio n  o f th e  d irecto rs in  re fu sin g  to 

in stitu te  o r to  d efen d an  a c tio n  in v o lv in g  corpor-

a te  in te re sts  is  n o t g e n e ra lly  in te rfe red  w ith . I t  

fre q u e n tly  h ap p en s th a t  th e  co rp o ratio n  h as a  

cau se o f a c tio n  a g a in s t  a  th ir d  p a r ty  w h ich  the  

d ire cto rs th in k  b e st n o t to  press, or th a t  th e  cor-

p o ra tio n  is  sued a n d  th e  d ire cto rs  t*hink b est not 

to  defend, or, w here an  a c tio n  is p en d in g, the di-

re cto rs d ecid e to  com p rom ise th e  m atter. T he  

ju d g m e n t o f  th e  d ire cto rs m a y, in  th e  op in ion  of 

a  stockh o ld er, be erron eous, an d  y e t  i t  can n o t be 

co n tro lled  or ch an ged  b y  th e  sto ck h o ld ers except 

b y r e fu sin g  to re-elect th e  d ire cto rs to  office. The  

sto ck h o ld er ca n n o t go in to  co u rt a n d  a tte m p t to 

ch a n g e  th e  p o lic y  o f th e  d ire cto rs a s  rega rd s the  

m a n a ge m e n t o f th e  suit. I n  gen eral a  corpora-

tio n  rep resen ts a n d  b in d s th e  shareh olders in 

b r in g in g  an d  d e fe n d in g  su its  w h ich  in vo lve  the 

r ig h ts  an d  o b lig a tio n s o f th e  corp oration , and  

b in d s them  as fu lly  a s  in th e  m a k in g  o f con-

tr a c ts .”

In  T a y l o r  o n  C o r p o r a t i o n s ,  a t  Sec. 140, i t  is  said :  

“ I t  m u st be show n in  th e  c o m p la in t th a t the 

re fu sa l o f th e  d ire cto rs  is  a  breach  o f tr u s t on 

th e ir  p a rt, an d  n o t a  m ere error o f  ju d gm en t in 

a m a tte r p ro p e rly  w ith in  th eir  d iscretio n .”

T o  th e  sam e e ffe c t is  T h o m p s o n  o n  C o r p o r a t i o n s ,  

V o l. 4, Sec. 4487.

E N G L I S H  C A S E S .

In  L o r d  v. C o p p e r  M i n i n g  C o . ,  2 P h illip s , 740, Lord  

C o tte n h a m  s a i d :

“ I  find a ll  th e  co m p la in ts  m ade b y  the indi-
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v id u a l shareholders to co n sist o f  a c ts  w ith in  th e  

p ow ers o f th e  corp oration , a n d  a ll san ction ed  b y  

ge n e ra l m eetin gs o f shareholders, an d  n o a lle g a -

tio n  r a is in g  a n y  case fo r  th e  in terferen ce o f a  

c o u rt o f e q u ity . A  co u rt o f e q u ity  co u ld  n o t a s-

su m e  ju risd ic tio n  w ith o u t o p en in g its  doors to  

a ll  p a rtie s  in terested  in corp oration s, w ho, a l-

th o u g h  a sm a ll m in o rity , m a y  w ish  to  in te rfe re  in  

th e  co n d u ct o f th e  m a jo rity .”

In  M c D o u g a l l  v. G a r d i n e r , 1  C h a n , D iy . 14, Jam es, 

L. J ., s a i d :

“ N o th in g  con nected w ith ' in te rn a l d isp u tes be-

tw een  the shareholders is to be m ade su b je c t of 

a  b ill b y  one shareholder, u n less th ere is  som e-

th in g  ille g a l, op p ressive, or fra u d u le n t, an d  u n -

less th ere  is so m eth in g u l t r a  v i r e s  on th e  p a r t  o f  

th e  com p an y, o r on th e p a r t  o f th e  m a jo rity , so 

t h a t  th e y  are no t fit. persons to  d eterm in e i t ; b u t  

th a t e ve ry litig a tio n  m u st be in  th e nam e o f the  

co m p an y, i f  the com p an y r e a lly  desire i t ; because  

th ere m a y be a g r e a t m a n y  w ro n g s com m itted  in  

a c o m p a n y ; th ere m a y  be c la im s a g a in s t  d i-

re cto rs; th ere m a y  be c la im s a g a in s t  officers;  

th ere m a y  be cla im s a g a in s t d e b to rs; th ere m a y  

be a g r e a t v a r ie ty  o f th in g s  w h ich  th e  C o m p a n y  

m a y be w e ll e n title d  to  co m p la in  of, b u t w h ich , as  

a m a tte r  o f good sense, th e y  do n o t th in k  it  r ig h t  

to  m a k e a  su b je ct o f litig a tio n .”

In  B u r l a n d  v. E a r l e ,  L a w  R ep., A p p . C as., 1902, p. 

83, th e  C o u r t sa id  a t  p. 93 :

“ I t  is an  ele m en ta ry p rin c ip le  o f th e  la w  r e la t-

in g  to  jo in t  stock com panies, th a t  th e  co u rt w ill  

not in te rfe re  w ith  th e in te rn a l m a n a gem en t o f  

com p an ies a c tin g  w ith in  th eir  pow ers an d  in fa c t  

h as no ju risd ic tio n  to do so. A g a in , i t  is clear  

la w  th a t  in order to  redress a  w ro n g  done  

to  the C o m p a n y  or to  recover m oney or dam ages  

a lle g e d  to be du e to  the com p an y, th e  a ctio n
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sh ou ld  prima facie be b ro u g h t b y  th e  co m p an y i t -

self. T h ese c a rd in a l p rin c ip le s  are la id  dow n in  

th e w e ll k n o w n  cases o f Foss v. Harbottle and  

Mosley v. Alston, an d  in  num erous la te r  cases  

w h ich  it  is  u n n ecessary to  cite. B u t  an  excep tion  

is  m ade to  th e  second ru le  w here th e persons  

a g a in st w hom  th e re lie f is sou gh t, them selves hold  

a n d  co n tro l a  m a jo r ity  o f th e  shares in  th e C o m -

p a n y, an d  do n o t p erm it a c tio n  to  be b ro u gh t in  

th e nam e o f th e  com p an y. I n  t h a t  case th e cou rts  

a llo w  th e shareholders c o m p la in in g to  b r in g  an  

a c tio n  in  th eir  ow n nam es. T h is, how ever, is  

m ere m a tte r  of p roced u re in  order to  g iv e  a  rem -

e d y fo r a  w ro n g  w h ich  w o u ld  oth erw ise  escape re-

dress, an d  i t  is obvious th a t  in  such an  a ctio n  the  

p la in tiffs  ca n n o t h ave a  la r g e r  r ig h t  to  re lie f than  

th e  C o m p a n y its e lf  w o u ld  h a v e  i f  it  w ere p la in -

tiff, an d  c a n n o t co m p lain  o f a c ts  w h ich  are v a lid  

i f  ap p roved  b y  a  m a jo r ity  o f the shareholders, or 

are ca p a b le  o f b e in g confirm ed b y  a  m a jo rity. 

T h e  cases in  w h ich  th e  m in o rity  can  m ain tain  

such  an  a ctio n  are, therefore, confined to  those 

in  w h ich  th e  a c ts  co m p lain ed  o f are o f a  frau d u -

le n t ch aracter, or beyon d the pow ers o f th e  Com -

p a n y .”

AMERICAN STATE CASES.

In  Benedict v. Columbus Construction Company, 4 

D ick . 23, 36, C h a n c e llo r  M c G ill  s a i d :

“ I f  stockh o ld ers in  a  co rp o ratio n  d isapp rove of 

the co m p a n y’s m an agem en t, w h ich  is conducted  

w ith o u t frau d , or b y  a c tio n  ultra vires, or in  gross 

abu se o f tru st, or sh a ll con sider th eir  specu lation  

a  bad  one, th e ir  rem edy is to  e le c t n ew  officers or 

sell th eir  shares an d  w ith d ra w . W h ere the ques-

tio n  is  one o f m ere d iscretio n  in  th e  m anagem ent 

o f co rp o rate  busin ess b y  directors, or o f doubtful 

e ve n t in  the u n d e rta k in g  in w h ich  the corporation
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h as em barked, rem edy ca n n o t be had b y  a p p lic a -

tio n  to  a  courjt o f e q u ity .”

In  Ellerman v. Chicago Junction Railways Co., 4 

D ick . 2 17 , V ic e  C h a n c e llo r  G reen  s a i d :

“ In d iv id u a l stockh o ld ers ca n n o t qu estion  in  

ju d ic ia l  p roceed in gs, the corp orate a c ts  o f d ire c t-

ors, i f  the sam e are w ith in  the p ow ers o f  th e  co r-

p o ra tio n  an d  in fu rth e ran ce  o f its  purposes, are  

n o t u n la w fu l or a g a in s t good m o rals an d  are done  

in  go od fa ith  an d  in  the exercise  o f an  h on est  

ju d gm e n t. Q u estio n s o f p o lic y  o f m anagem ent, 

o f e x p ed ie n cy  o f c o n tra cts  or action s, o f a d e q u a cy  

o f co n sid eratio n  no t g r o ssly  d isp rop ortion ate, of  

la w fu l ap p ro p ria tio n  o f co rp o rate  fu n d s to  a d -

va n c e  co rp o rate  in terests, a re  le ft  so le ly  to  the  

h on est decision  o f the d irectors i f  th eir  pow ers  

are w ith o u t lim ita tio n  an d  free from  restra in t. 

T o  h old  oth erw ise  w o u ld  be to  su b stitu te  the  

ju d g m e n t an d  d iscretio n  o f others in th e p la ce  of 

those determ in ed on b y  th e schem e o f in co rp o ra-
tio n .”

In  Edison v. Edison United Phonograph Co., 7  

D ick . 620, V ic e  C h a n c e llo r  V a n  F le e t  s a i d :

“ N o  ru le  o f la w  is  b etter se ttle d  th a n  th a t  

w h ich  d eclares th a t, so lo n g  as th e d irectors o f a  

corp oration  keep w ith in  th e scope o f th eir  pow ers  

an d  a c t  in  good fa ith  an d  w ith  hon est m otives, 

th eir  a c ts  are  n o t su b je ct to  ju d ic ia l co n tro l or 

revision . P e rh a p s no b etter sta te m e n t o f th is  

p rin c ip le  can  be fou n d  th an  th a t w h ich  V ic e  

C h a n c e llo r  G reen  m ade in  Ellerman v. Chicago 
Junction Co., 4 D ic k . C h. R ep. 2 17 , 232.”

T h e ru le  an n o u n ced in these cases w as ap p roved  

by the N e w  J e rse y  C o u r t o f E rro rs  a n d  A p p e a ls  in

Berger v. United States Steel Corporation, 18  

D ic k . 829.

Hodge v. United States Steel Corporation, 19  

D ic k . 817.
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In  R a t h b o n e  v. P a r k e r s b u r g  G a s  C o . ,  (S u p . C t. W . 

V a ., 1888) 8 S. E . R ep. 570, it  is s a id :

“ O r d in a r ily  th e  d irecto rs o f a  co rp o ratio n  have  

com p lete p o w er to  co n tro l its  a ctio n , an d  to  de-

cid e w h eth er i t  sh a ll en ter in to  litig a tio n  or not. 

T h e  shareholder, therefore, ca n n o t ob tain  the in -

terp o sitio n  o f th e c o u rts  w ith o u t sh o w in g th at  

th e d irecto rs are e ith er u n w illin g  or u n ab le  to 

b rin g  s u it  on b e h a lf o f th e  corp oration . A n d , 

even w here th e d irecto rs or th e o rd in a ry  m a n a g-

in g  officers are a t  fa u lt, i t  does not n ecessarily  

fo llo w  t h a t  th e co rp o ratio n  is  d isa b led  from  pro-

c u r in g  ju s tic e  for its e lf ;  fo r th e m a jo r ity  o f the 

shareh olders in  corp orate m eetin g h a ve  suprem e  

a u th o r ity  u n d er th e ch a rter  to  m a n a ge  the cor-

p o ra te  a ffa irs, w h en ever i t  is p ossible  to  obtain  

ju s tic e  b y  c a llin g  a  m eetin g o f th e  shareholders  

an d  rem o vin g th e o ffe n d in g officers a n d  electin g  

n ew  ones, th is  rem edy m u st be p ursu ed . In  such  

case a  sh areh older can n o t sue in  eq u ity, since the  

gro u n d  fo r re lie f fa ils , n am ely, th a t  th e  corpora-

tion , h is  tru stee, is  u n ab le  to  p ro te c t th e  trust. 

H a w e s  v. O a k l a n d ,  104 U . S. 450, 460. The  

m a n a g in g  a g e n ts o f an  o rd in a ry  p r iv a te  corpora-

tio n  are  in vested  w ith  w id e d iscre tio n a ry  pow -

ers. I t  is o ften  a  m a tte r  in v o lv in g  th e exercise of 

m uch ju d g m e n t w h eth er or n o t it  is  exp ed ien t in 

a g iv e n  case, to  b egin  litig a tio n  on a cco u n t of an 

actio n a b le  in ju r y . I t  is  n o t a lw a y s  the d u ty  of 

the m a n a g in g  a g e n ts o f a  co rp o ratio n  to  go to 

la w  im m ed iately , w h en ever a  w ro n g  h as been 

done to the corp oration . T h e  a d v is a b ility  of su-

in g  fo r redress, a n d  th e tim e an d  m an n er of pro-

ceed in g are la r g e ly  in tru ste d  to  th eir judgm ent ; 

an d  it  is  th e ir  d u ty  to  g iv e  th e corp oration  the 

benefit o f th eir  b e st ju d g m e n t in  th is  respect. The  

re fu sa l o f the a g e n ts  to  in stitu te  le g a l proceed-

in gs on b e h a lf o f th e  co rp o ratio n  even when re-

q u ested  b y  its  shareholders, m a y p o ssib ly  be a
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ju d ic io u s exercise o f th e  d iscretio n  con ferred  

u pon  them . T h is  d iscre tio n a ry  p ow er confided  

to  th e a g e n ts can n o t be u su rp ed  b y  th e  sh are-

holders, an d  th erefore the co u rts w ill  n o t in te r-

fere a t  th e  su it o f a  shareholder to redress an  in -

ju r y  su ffered  b y  th e  corp oration , m erely because  

its  m a n a g in g  ag e n ts h ave in good fa ith  refu sed  to  

b egin  a  su it. In  ord er to  e n title  a  shareholder to  

sue he m u st show , e ith er th a t th e m a n a g in g  

a g e n ts  are them selves the au th o rs o f the w rong, 

or th a t th eir  re fu sa l to  b rin g  s u it  in  th e nam e of  

the co rp o ratio n  is an a c t o f bad  fa ith , or an  

abu se o f th e  d isc re tio n a ry  p ow er vested  in them . 

E v e n  th is  ru le  is su b je ct to  th is  q u a lifica tio n :  

T h e  d irecto rs an d  a g e n ts o f the corp oration  are  

in fe rio r to  an d  u n der th e co n tro l o f  a  m a jo r ity  

o f th e shareholders. C o n seq u en tly, w hen the d i-

rectors re fu se to d isch arg e  th eir  d u ty , th e y  m a y  

be rem oved or co n tro lled  b y  a  m a jo r ity  o f the  

shareholders. T h u s, in  order to  co n fer upon a  

sh areh old er th e r ig h t to  sue, in  a  case in  w h ich  

th e p r im a r y  r ig h t is in  the corp oration , he  

m u st n o t o n ly  show  th a t th e  d irectors are  in  

d e fa u lt  or w r o n g fu lly  refu se to  sue, b u t he m u st  

show  th a t a  m a jo r ity  o f th e  sh areh olders h ave  

been a p p ea le d  to, an d  th a t th e y  are  also  g u ilty  

o f m iscon d u ct, or w illfu lly  an d  w r o n g fu lly  refuse  

to a ct in  the m a tte r.”

In  G a m b l e  v. Q .  C .  W .  C o . ,  12 3  N . Y . 91, the co u rt  

sa id :

“ T o  w a rra n t the in terp o sitio n  o f the co u rt in  

fa vo r of the m in o rity  shareholders in  a  co rp o ra-

tio n  or jo in t stock  asso cia tio n  as a g a in s t  the con -

tem p la te d  a ctio n  o f th e  m a jo rity , w h ere such  

a c tio n  is w ith in  the corp orate pow ers, a  case m u st  

be m ade o u t w h ich  p la in ly  show s th a t  such a c -

tio n  is  so fa r  opposed to  the tru e  in terests o f the  

co rp o ratio n  its e lf  as to  lea d  to th e clear in feren ce  

th a t no one th u s a c tin g  cou ld  h a ve  been influ-
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enced b y  a n y  h on est desire to  secu re su ch  in te r-

ests, b u t  th a t he m u st h a ve  a cte d  w ith  an  in ten t  

to su bserve som e o u tsid e p u rp ose rega rd less of 

th e consequences to  th e com p an y, an d  in  a  m a n -

ner in co n sisten t w ith  its  in te re sts.”

In  Leslie v. Lorillard, 1 1 0  N . Y . 519 , i t  is s a i d :

“ I n  a ctio n s b y  stockh o ld ers w h ich  a ssa il the  

a c ts  o f th eir  d irecto rs or tru stees, c o u rts  w ill  not 

in te rfe re  u n less th e p ow ers h a v e  been ille g a lly  or 

u n co n scie n tio u sly  execu ted , or u n less it  be m ade  

to  ap p ea r th a t  th e  a c ts  w ere fra u d u le n t or co l-

lu sive  an d  d e stru c tiv e  o f the r ig h ts  of th e  stock -

holders. M ere errors o f ju d g m e n t are  n o t suffi-

c ien t as gro u n d s fo r e q u ity  in terferen ce, fo r the  

p ow ers o f those e n tru ste d  w ith  co rp o rate  m a n a ge-

m en t are  la r g e ly  d isc re tio n a ry .”

In  Dudley v. Kentucky High School, 9 B u sh , 576, 

i t  is  s a i d :

“ E a c h  an d  e ve ry sto ck h o ld er c o n tra cts  th a t  

th e w ill  o f th e  m a jo r ity  sh a ll go vern  in  all 

m a tte rs  com in g w ith in  th e lim its  o f the a c t  o f in -

corp oration , an d  in  cases in v o lv in g  no breach of 

tr u s t  b u t o n ly  erro r or m ista k e  o f ju d g m e n t upon  

th e  p a r t o f  th e  d irecto rs w ho rep resen t th e  com -

p an y, in d iv id u a l sto ck h o ld ers h a ve  no r ig h t  to  a p -

p eal to  th e co u rts  to  d ic ta te  th e lin e  o f p o licy  

to  be p u rsu ed  b y  th e co rp o ratio n .”

In  Dunphy v. Travellers Newspaper Assn., 146 

M ass. 495, i t  is  s a id :

“ I t  w o u ld  be c o n tra ry  to  th e  fu n d am en tal 

p r in c ip a ls  o f co rp o rate  o rg a n iza tio n  to  h old  that  

a sin g le  sh areh older can  a t  a n y  tim e  lau n ch  the  

co rp o ratio n  in to  litig a tio n  to  ob tain  from  another  

w h a t he deem s to  be d u e  to it, o r  to  prevent  

m ethod s o f m a n agem en t w h ich  h e th in k s unwise. 

In te llig e n t  an d  h on est m en d iffe r  u p o n  questions  

o f a  busin ess p o licy . I t  is not a lw a y s  best to in-
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s is t  u pon  a ll  one’s r ig h ts  ; an d  a  co rp o ratio n  a c t-

in g  b y  its  d irecto rs o r  b y  v o te  o f its  m em bers m a y  

p r o p e r ly  refu se to  b r in g  a  s u it  w h ich  on e o f its  

sto ck h o ld ers believes sh ou ld  be p rosecu ted. In  

such a case th e  w ill o f th e  m a jo r ity  m u st con-
tro l.”

V N I T E D  S T A T E S  C O U R T  C A S E S .

D o d g e  v. W o o l s e y ,  18  H ow . 3 3 1 , is  th e  o ld est case in  

the S u p rem e C o u r t b e a rin g  u p o n  th e qu estion  n o w  

u n d er co n sid eration , an d  it  is  u su a lly  relied  u pon  to  

su p p o rt such a c tio n s  a s  th e  p r e s e n t W e  su b m it, h o w -

ever, th a t  i t  does n o t do so.

I t  a p p ea re d  in th e  D o d g e  case th a t  in  1845 a n  a c t  

had been p assed b y  th e  L e g is la tu r e  o f O h io  to  in co r-

p o ra te  th e  O hio S ta te  B a n k  an d  other b a n k in g  com -

pan ies, an d  th a t  th e  C o m m ercial B a n k  o f C le v e la n d  

w as a co rp oration , b e in g  a  bran ch  o f the S ta te  B a n k  

o f O hio. T h e  a c t o f in co rp o ratio n  sta te d  th a t  th e  

ban k sh ou ld  sem i-a n n u a lly  p a y  to  th e  s ta te  s ix  per  

cent, o f its  n et profits, w h ich  sh ou ld  be in  lieu  o f  a ll  

ta x a tio n  to  w h ich  th e  b a n k in g  com p an y or its  sto ck -

holders m ig h t o th erw ise  be su bject. I t  a lso  ap p eared  

th a t th e  b a n k in g  co m p an y sem i-a n n u a lly  h ad  com -

p lied  w ith  th e  requ irem en t o f its  ch a rte r  in  re sp e ct to  

t a x a tio n ; th a t  on th e  first o f Septem ber, 18 5 1, a  new  

c o n stitu tio n  h ad  been ad o p ted  in  O h io  w h ich  p ro -

vid ed t h a t  th e  L e g is la tu r e  sh ou ld  p a ss  la w s  ta x in g  

by u n ifo rm  ru le  a ll  m oneys, cred its, in vestm en ts, etc., 

and sh ou ld  p ro vid e  for ta x in g  th e  n o tes an d  b ills  d is -

counted, or p u rch ased , m oney loan ed an d  a ll  other  

p rop erty, effects or dues w h a te ve r w ith o u t d is-

tin ctio n , o f a ll  e x is tin g  b an k s an d  b an k s to  be th ere-

a fte r  created , an d  o f a ll  b an kers so th a t a ll  p ro p erty
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em p lo yed  in  b a n k in g  sh ou ld  a lw a y s  bear a  burden of 

ta x a tio n  equ al to  th a t  im posed on th e  p ro p e rty  o f in -

d iv id u a ls. I t  w a s fu rth e r  p ro vid ed  in  th e  new  co n sti-

tu tio n  th a t  th e  p ro p e rty  o f co rp o ratio n s th en  e x istin g , 

or th e re a fte r  created , sh ou ld  be su b je ct to  ta x a tio n  as  

th e  p ro p e rty  o f in d ivid u a ls.

I t  fu rth e r  ap p ea red  th a t  in  th e  y e a r  18 52 th e  L e g is -

la tu r e  o f O h io  h ad  p assed  an  a c t  d e sig n e d  to  c a rry  ou t 

th e  d ire ctio n  o f th e  co n stitu tio n  in  resp ect to  ta x a tio n  

o f th e  stock  an d  assets o f b an k s a n d  a p p a r e n tly  p ro-

vid ed  a  severe p e n a lty  in  case o f fa ilu r e  o f officers of 

th e  b an k s to  m ake th e  p ro p er re tu rn s in  ord er th a t the  

ta x in g  a c t m ig h t b e co m p lete ly  ad m in istered.

I t  also  ap p ea red  th a t th e  p resid en t an d  cash ier of 

th e  C o m m e rcial B a n k  “ fe a r in g  th e  p e n a lty  im posed  

b y  th e  a c t  for a  re fu sa l or n e g le ct to  m a k e a  retu rn  

a cco rd in g  to  th e  act, d id  in  th e  m onth o f M a y , 1852, 

m ake a  re tu rn  p ro te stin g  a g a in s t th e  r ig h t  o f th e  state  

to assess ta x e s  on th e  b a n k  other th a n  th a t  w h ich  w as  

p ro vid ed  fo r in th e  ch arter o f its  in co rp o ratio n  on the 

24th  o f F e b r u a r y , 18 45.” In  p u rsu a n ce  o f th a t  retu rn  

a  ta x  h ad  been im posed u pon  th e  sto ck  o f th e  bank  

fo r  ten  th o u sa n d  on e hu n d red  an d  ninety-seven  

d o lla rs  a n d  fifty-five  cen ts, excee d in g b y  seven  

th o u sa n d  five h u n dred a n d  tw e n ty -s ix  d o lla rs and  

• seven ty-tw o  cen ts, th e  am o u n t o f ta x e s  fo r  w h ich  the 

b an k  w a s lia b le  u n d er its  charter. I t  w a s also  shown  

b y  the b ill  th a t  th ere h ad  been an oth er e n try  of ta x -

a tio n  a g a in s t  th e  b an k  fo r  th e  y e a r  18 53 o f m ore than  

fou rteen  th o u sa n d  seven h u n d red  d o llars, w h ich  was  

also  la r g e ly  in  excess o f th e  ta x a tio n  to w h ich  the 

b an k  w a s lia b le  u n d er its  charter. P a g e s  338, 339.

W o o lse y, a  resid en t o f C o n n e c ticu t an d  a  holder of 

sto ck  o f th e  ban k, had , b y  h is a tto rn e y , addressed a
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le tte r  to  th e ban k  re q u estin g  i t  “ to in stitu te  p rop er  

p roceed in gs to p reve n t th e  co lle ctio n  o f th e  ta x e s  b y  

D o d ge  (th e ta x  co lle cto r) in  the sam e m an n er as “h ad  

been done b y  th e  a tto rn e y  o f a sto ck h o ld er in  th e  

C a n a l B a n k  o f C le v e la n d ” for a  ta x  assessed u nder  

the sam e a c t an d  th a t  th e  a ctio n  o f th e  board o f d i-

rectors o f th e  C o m m ercial B a n k , in  an sw er to  W oo l-  

se y ’s a p p lic a tio n , w a s th e  sam e as h ad been g iven  b y  

the d ire cto rs o f th e  C a n a l B a n k . T h e ir  reso lu tio n  

w as a s  fo l lo w s :

“ R eso lved  th a t w e  fu lly  con cu r in  th e  v ie w s e x-

pressed in  said  le tte r  as  to th e  il le g a lity  o f th e  ta x  

therein nam ed, an d  believe  it  to b e in  no w a y  b in d in g  

on th e  b a n k ; b u t in  con sid eratio n  of th e  m a n y ob-

stacles in  th e  w a y  o f te stin g  th e  la w  in  th e  co u rts  of 

the s ta te  w e can n o t con sen t to  ta k e  th e  a ctio n  w h ich  

we are c a lle d  upon to take, bu t m u st lea ve the said  

K lem en s (p ro b a b ly  a  stockh o ld er in  the C a n a l B a n k )  

to p u rsu e such m easures as  he m a y  deem  best in  the  

prem ises.” p. 340.

T h e  cou rt, in  c h a ra c te riz in g  th e  a c tio n  o f th e  d i-

rectors in  re fu sin g  to  b r in g  th e su it, s a i d :

“ T h a t th ey  refused to  do so, a cco m p an yin g,  

how ever, th eir re fu sa l w ith  th e d e cla ra tio n  th a t  

th e y  f u lly  con cu rred w ith  W o o lse y  in  h is v ie w s  

as to  th e  ille g a lity  o f the t a x ; th a t th e y  believed  

it  to be in no w a y  b in d in g  u po n  th e  b an k, b u t  

th a t in  co n sid eratio n  o f th e  m a n y o b stacles in  the  

w a y  o f re sistin g  th e  co lle ctio n  o f th e  ta x  in  th e  

c o u rts  of th e  state, th e y  co u ld  n o t con sen t to  ta k e  

le g a l m easu res fo r  te s tin g  it. B esid e s  th is  re-

fu sa l th e  p a p ers in  th e  case  d isclosed  th e  fa c t  th a t  

th e d irecto rs h ad p re v io u sly  m ade tw o  p ro tests  

a g a in s t  the im p o sitio n  o f th e  ta x  because it  w a s  

re p u g n a n t to  the co n stitu tio n  o f th e  U n ite d  

S ta te s, an d  to th a t o f O h io  also, both  c o n clu d in g  

w ith  a reso lu tio n  th a t th e y  w o u ld  not, a s  th en
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to  do so, a n d  th a t  th e y  w ere determ in ed  to  rely  

u po n  th e c o n stitu tio n a l an d  le g a l r ig h ts  o f the  

b an k  u n der its  c h a rter,”  p. 345.

T h e  op in io n  th ereu p o n  p r o c e e d s :

“ N o w , in  our v ie w  th e  re fu sa l on  th e  p a r t  of 

th e  d irecto rs, b y  th eir  ow n  sh o w in g, p artak es  

m ore o f a  d isre g a rd  o f d u ty  th a n  a n  error of 

ju d gm e n t. I t  w a s a  n on -p erform an ce o f a  con-

fessed official o b liga tio n , a m o u n tin g  to  w h a t the  

la w  con sid ers a  breach  o f tru st, th o u g h  i t  m a y  not 

in v o lv e  in te n tio n a l m o ral d elin q u en cy. I t  w a s a  

m istak e, i t  is  tru e, o f w h a t th e ir  d u ty  required  

fro m  them  a cco rd in g to  th e ir  ow n  sense o f it, but, 

b e in g  a  d u ty  b y  th eir  ow n con fession , th e ir  refusal 

w a s an  a c t  o u tsid e o f th e  o b lig a tio n  w h ich  the  

ch a rter  im posed u p o n  them  to  p ro te c t w h a t they  

co n scie n tio u sly  believed  to  be th e  fra n ch ise  o f the 

ban k. A  sense o f d u ty  a n d  th eir  co n d u ct con-

tr a r y  to  i t  is  n o t an  error o f ju d g m e n t m erely  

an d  ca n n o t be so ca lle d  in  a n y  case. I t  am ounted  

to  an  ille g a l a p p lic a tio n  o f th e  p rofits d u e to  the 

sto ck h o ld ers o f th e  ban k, in to  w h ich  a  c o u rt of 

e q u ity  w ill  en q u ire to  p re v e n t it  b e in g  made. 

T h in k in g , a s  w e  do, th a t th e  a c tio n  o f th e  board  

of d irecto rs w a s n o t ‘an  error o f ju d gm en t  

m erely,’ b u t a  breach  o f d u ty , i t  is  ou r opinion  

th a t th e y  w ere p ro p e rly  m ade p a rtie s  to  th e  bill 

an d  th a t  th e  ju r is d ic tio n  o f a  c o u rt o f equity  

reach es such a case  an d  g ives  such a  rem edy as 

th e  circu m sta n ce s m a y  req u ire.” p. 345.

I t  is clear, therefore, th a t  in  th e  case o f D o d g e  v. 

W o o l s e y ,  th e  d irecto rs w illfu lly  refu sed  to exercise a 

d u ty  w h ich  th e y  f u lly  reco gn ized  a n d  ap p reciated .

I n  co n sid erin g th e r ig h t  o f W o o lse y  to  b rin g the 

su it, the cou rt said, a t  p a g e  343 :

“ T h e  re su lt o f the cases is  w e ll sta te d  in  A ngelí 

an d  A m es, p a ra g ra p h s  3 91-3 93 : ‘In  cases where



21

the le g a l rem ed y a g a in s t a  corp oration  is in a d e -

q u ate, a  co u rt o f e q u ity  w ill  in terfere, is w ell  

se ttle d  an d  there are  cases in  w h ich  a  b ill  o f e q u i-

t y  w ill  lie  a g a in st a  corp oration  b y  one o f its  

m em bers. * * * T h o u g h  the re su lt ,of th e

k a u th o ritie s  c le a r ly  is th a t  in  a  corp oration , w hen  

a c tin g  w ith in  th e scope o f an d  in obedience to the  

p ro visio n s o f its  c o n stitu tio n , the w ill  o f a  m a jo r-

ity , d u ly  exp ressed a t  a  le g a lly  co n stitu te d  m eet-

in g, m u st g o v e rn ; y e t  beyon d th e lim its  o f the  

a c t o f in co rp o ratio n , the w ill  o f the m a jo rity  

can n o t m ake an  a c t v a lid , an d  the p ow ers o f a  

c o u rt o f e q u ity  m a y  be p u t in  m otion a t  the in -

sta n ce  o f  a  sin g le  shareholder, i f  he can  show  

th a t th e  co rp o ratio n  are e m p lo yin g  th eir  s ta tu -

to r y  p ow ers fo r the acco m p lish m en t o f p urposes  

n o t w ith in  the scope o f th eir co n stitu tio n . Y e t  

it  is to  be observed th a t there is an im p o rtan t  

d istin ctio n  betw een th is  cla ss  o f cases an d those  

in  w h ich  there is no breach o f tru st, b u t o n ly  

error a n d  m isapprehen sion , or sim p le n eg lig en ce  

on the p a rt o f th e  d ire cto rs.”

T h is  case  o f D o d g e  v. W o o l s e y  w a s c a r e fu lly  e x a m -

ined in  th e subsequ en t cases of H a w e s  v. O a k l a n d ,  

104 U. S. 450, decided in 18 81, see p a g es 457-460, an d  

its a p p lic a tio n  restricted . T h e  cou rt said , p. 460,

“ T h e  exa m in a tio n  o f D o d g e  v. W o o l s e y  s a tis -

fies u s th a t i t  does n o t establish , nor w a s i t  in -

ten d ed  to esta b lish  a  d o ctrin e on th is  su b je c t d if -

fe ren t in  a n y  m a te ria l resp ect from  th a t fou n d  in  

cases in  the E n g lis h  an d oth er A m e ric a n  courts, 

an d th a t th e  recen t le g is la tio n  o f C on gress re-

ferred to  lea ves no reason fo r a n y  e xp an sio n  of  

th e ru le  in th a t  case beyon d its  fa ir  in te rp re ta -
tion.

“ W e  u n d e rstan d  th a t d o ctrin e to  be th a t to  

en a ble  a  stockh o ld er in a  corp oration  to  su sta in  

in  a co u rt o f eq u ity, in  h is ow n nam e, su it
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fou n d ed  on a  r ig h t o f actio n  e x is tin g  in  th e cor-

p o ra tio n  itse lf, an d  in  w h ich  th e corp oration  it -

se lf is th e  ap p ro p ria te  p la in tiff, th ere m u st exist  

as th e fo u n d a tio n  of the su it, som e a ctio n  or 

th rea ten ed  a c tio n  o f th e  m a n a g in g  board  of d i-

recto rs or tru stee s of the co rp o ratio n  w h ich  is 

beyon d  th e a u th o r ity  con ferred  u po n  it  b y  their  

ch a rter  or other sou rce o f o r g a n iz a tio n ;

“ O r such a  fra u d u le n t tra n sa ctio n  com pleted  

or co n te m p la ted  b y  the a c tin g  m a n a gers in  con-

n ectio n  w ith  som e other p a r ty  or am o n g them -

selves, or w ith  other shareholders as w ill  result 

in  seriou s in ju r y  to  th e  co rp o ratio n  or to  th e in-

tere sts  o f th e  other sh a re h o ld e rs;

“ O r  w h en  a  board  o f directors, or a  m a jo rity  

o f them , are a c tin g  for th eir  ow n in te re sts  in a 

m an n er d e stru c tiv e  o f th e co rp o ratio n  its e lf  or 

to w a rd  th e r ig h t o f other sh areh old ers;

“ O r  w hen  th e m a jo r ity  o f shareholders them -

selves are o p p ressive ly  an d  i l le g a lly  p u rsu in g  a 

cou rse in  th e nam e o f th e co rp o ratio n  w h ich  is 

in  v io la tio n  o f th e  r ig h ts  o f other shareholders, 

an d  w h ich  can  o n ly  be restra in ed  b y  th e a id  of 

a  co u rt o f e q u ity .”

I t  w ill  be observed th a t the p resen t case does not 

com e w ith in  a n y  of th e su b d ivisio n s o f th e  ru le  as 

sta te d  above.

T h e  ru le  as  d eclared  in  Hawes v. Oakland w as re-

ite ra te d  an d  a p p lie d  in  Corbus v. Alaska Treadwell 
Gold Mining Co. (19 0 2) 18 7  U . S. 455. T h is  w a s a  case 

in som e resp ects lik e  Dodge v. Woolsey. T h e  stock-

holder b ro u gh t an  actio n  in  e q u ity  to  restrain  his 

co rp o ratio n  from  th e p a y m e n t o f an  A la s k a n  license 

ta x . T h e  b ill  o f c o m p la in t w a s e v id e n tly  fram ed on 

the c o m p la in t in  Dodge v. Woolsey, s e ttin g  u p  a re-

qu est to th e  officers a n d  a g e n ts o f th e com p an y to 

re fra in  from  p a y in g  the ta x , th a t  such a g e n ts doubted
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the c o n stitu tio n a lity  o f th e  la w  im p o sin g the sam e  

b u t from  fear o f in cu rrin g  the p ain s an d  p en a lties  

im posed fo r the om ission to  p a y  the ta x , refused th e  

stockh o ld er’s request. O n  dem urrer th e b ill  w a s d is-

m issed an d  the stockh o ld er ap p ealed . T h e  cou rt, a f -

ter q u o tin g  from  H a w e s  v. O a k l a n d  as  to  th e cases in  

w hich a  sto ck h o ld er m ig h t sue in  th e r ig h t o f the  

corp oration , proceeded as fo llo w s:

“ B u t, in  ad d itio n  to  the existen ce  o f g r ie v a n -

ces w h ich  c a ll fo r th is  k in d  o f relief, i t  is e q u a lly  

im p o rta n t th a t, before the shareholder is p er-

m itte d  in  h is ow n nam e to  in stitu te  an d  con d u ct  

a litig a tio n  w h ich  u su a lly  belongs to  th e corp ora-

tion , he shou ld show  to th e  sa tisfa c tio n  o f the  

co u rt th a t he h as exh au ste d  a ll  th e m eans w ith in  

h is reach  to obtain , w ith in  the corp oration  itself, 

the redress o f his grievan ces, or a c tio n  in con -

fo rm ity  to  h is w ishes. H e  m u st m ake an  earn est, 

n o t a  stim u la te d , effort, w ith  the m a n a g in g  bod y  

o f the corp oration , to in d u ce rem edial a ctio n  on  

th eir  p a rt, an d  th is  m u st be m ade a p p a re n t to  

th e cou rt. I f  tim e  p erm its, or h as p erm itted , he  

m u st show , i f  he fa ils  w ith  the directors, th a t  he 

h as m ade an  h on est e ffo rt to  ob tain  actio n  b y  the  

stockh o ld ers as a  body, in  the m a tte r  o f w h ich  he 

com p lain s. A n d  he m u st show  a  case, i f  th is  is 

n o t done, w here it  co u ld  n o t be done, or i t  w a s  

n o t reason able to  requ ire it.

“  * * * * T h e  d irecto rs represent a ll  the  

stockh o ld ers, an d  are p resu m ed to a c t  h o n e stly  

an d  a c c o rd in g  to  th eir  best ju d g m e n t for th e in -

terests o f all. T h e ir  ju d g m e n t as to  a n y  m a tte r  

la w fu lly  confided to th eir  d iscretio n  m a y  n o t  

l ig h tly  be ch a lle n ge d  b y  a n y  sto ckh o ld er or a t  his  

in sta n ce  su b m itte d  fo r review  to a  cou rt o f e q u ity. 

T h e  d irecto rs m a y  som etim es p ro p erly  w a ive  a  

le g a l r ig h t vested  in  the corp oration  in th e b e lie f
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th a t its  b e st in terests  w ill  be prom oted b y  not 

in sis tin g  on such righ t. T h e y  m a y  re ga rd  the 

exp en se o f e n fo rcin g  th e r ig h t or th e  fu rth eran ce  

o f the ge n e ral b u sin ess o f th e co rp o ratio n  in  de-

te rm in in g  w h eth er to  w a iv e  or in sist upon the 

rig h t. A n d  a  co u rt o f e q u ity  m a y  n o t be called  

upon a t  th e a p p ea l o f a n y  sin g le  stockh o ld er to  

com pel th e  d irecto rs or th e co rp o ratio n  to  enforec  

e ve ry r ig h t w h ich  i t  m a y possess, irre sp e ctive  of 

oth er con sid eration s. I t  is not a  tr iflin g  th in g  

for a  stockh o ld er to  a tte m p t to  coerce th e direc-

to rs o f a  co rp o ratio n  to  an  a c t  w h ich  th e ir  ju d g -

m en t does n o t ap p rove, or to  su b stitu te  h is ju d g -

m e n t fo r theirs. A s  sa id  in  D o d g e  v . W o o l s e y ,  18 

H ow . 344, 15 , L . ed. 406: ‘T h e  circu m stan ces of 

each case  m u st d eterm in e th e ju risd ic tio n  of a 

c o u rt o f  e q u ity  to  g iv e  th e re lie f so u gh t.’ ”

T h e  co u rt m a d e in  th is  case th e  p o in t w h ich  is  sig-

n ifica n t in th e  p resen t case, th a t  it  d id  n o t appear  

from  th e b ill  th a t  a n y  other sto ck h o ld er sh ares w ith  

th e p la in tiff  h is  b e lie f in  th e i l le g a lity  o f th e ta x  or 

ob jected  to  its  p a y m e n t b y  th e  corp oration .

In  K e s s l e r  &  C o .  v. E n s l e y ,  129, th e  C ir c u it  Court 

fo r A la b a m a  s a id :

“ W h ile  th e  m ere re fu sa l o f th e  g o v e rn in g  body 

o f a  co rp o ratio n  to b r in g  s u it  to  redress a  fraud  

com m itted  a g a in s t  i t  is  n o t a  ra tific a tio n  o f such 

frau d , an d  does not in  its e lf  c o n stitu te  a  fraud  

a g a in s t  th e  co rp o ratio n , y e t  w h ere th e  refu sa l is 

from  p ro p er m o tives, an d  in  th e  in te re st o f the 

co rp oration , it  is n eith er ille g a l nor im m oral, it 

b e in g  th e  d u ty  o f such b o d y in ge n e ral to  a ct for 

p e c u n ia r y  in te re st of th e  c o r p o r a tio n ; an d  where 

its  a ctio n  h a s been fa ir ly  a p p ro ved  b y  a  disinter-

ested m a jo r ity  of th e  sto ckh o ld ers it  is  binding  

on th e m in o rity , w ho can n ot, in  such case, m ain-

ta in  in th eir  ow n nam e, on b e h a lf o f th e  corpor-

ation , th e  s u it  w h ich  th e  m a jo r ity  h ave deter-
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m in ed to  be a g a in st its  in terest as to  a  p u re ly  

i n t r a  v i r e s  m atter.*’

A p p ly in g  th e  ru le  la id  d o w n  in  th ese va rio u s cases  

to  th e p rese n t situ a tio n , i t  is  to  be noted th a t,  

alth ou gh  the d iv id e n d s in  qu estion  w ere d eclared  an d  

p aid  in  1899, no stockh o ld er, e x c e p t th e  co m p lain an t, 

has u p  to th is  tim e  dem anded th a t s u it  sh ou ld  be 

b ro u gh t to  recover th e  sam e, an d, a lth o u g h  th e  com -

p la in a n t b ro u gh t h is first su it in  19 0 1 an d  h is second  

su it in  A u g u s t, 1904, no oth er sto ck h o ld er h as jo in ed  

him  u p  to th e  p resen t tim e, a lth o u g h  in  both b ills  he  

in vited  a ll  other sto ck h o ld ers to do so.

I t  m a y  w e ll be said, therefore, a s  J u s tic e  B rew e r  

said in th e  C o rb u s case, th a t  i t  does n o t a p e a r th a t  

an y o th er sto ckh o ld er shares w ith  th e  c o m p la in a n t  

his o p in ion  th a t  th e  d iv id e n d s w ere i l le g a lly  de-

clared, or a t  le a st h is  op in ion  th a t th e  p resen t d i-

rectors had w r o n g fu lly  refu sed  to  com m ence an  a c -

tion for th e ir  recovery.

I t  is also  to  be noted th a t several a n n u al election s  

of d irectors h a ve  been held sin ce th e  co m p la in a n t d is-

covered th a t th e corp oration  w a s not disposed to  b rin g  

su it to reco ver th e  a lleg e d  ille g a l divid en d s, an d  th a t  

he h as e ith er n o t a ttem p te d  to  p ro cu re th e  election  o f  

a board w ho w o u ld  b r in g  such su its, or, i f  he h a s so 

attem pted, h e  has fa ile d  in  th e  attem p t.

I t  is lik e w ise  to  be noted th a t th e d irecto rs disclosed  

to the co m p la in a n t a  w illin g n e ss  to b rin g  th e  s u it  if  

a m a jo rity  o f th e  stockh o ld ers sh ou ld  so d irect, an d  

th at th e y  offered to  c a ll th e  stockh o ld ers to ge th e r to  

pass upon th e qu estion  if  th e  co m p la in a n t or a n y  other  

stockholder sh ou ld  so requ est ; th a t th e  co m p lain an t,  

after ta k in g  th ree m onths fo r reflection, m ade th e  re-

quest an d th a t a t  th e  m e e tin g o f stockh o ld ers so ca lle d
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to ge th e r th e  c o m p la in a n t w a s p resen t b y  h is  attorn ey, 

an d  a fte r  fu ll  con sid eratio n  over 99 p er cent, o f the  

sto ck h o ld ers vo ted  th a t  th e  a c tio n  sh o u ld  n o t be 

brou gh t.

T h e  fo re g o in g  a rg u m e n t w a s  p resen ted to the 

learn ed  V ic e  C h a n ce llo r  w ho ad vised  th e  decree ap -

p ealed  from  in  th is  case  an d  w a s rejected  b y  him  for  

th e  reason s g iv e n  in  h is  op in ion  p rin te d  on p a g e  30 of 

the case. W e  su b m it th a t  he h as a lto g e th e r  fa ile d  to 

m eet the argu m en t. H e  sa y s  t h a t  th e  b ill  show s a 

c le a r  cau se o f a ctio n  a g a in st th e  d e fe n d a n t K iss e l for 

$324,000 an d  th a t a ll  th e  p le a  sets u p  in  excu se or ju s-

tifica tio n  fo r n o t b rin g in g  s u it  is “ th a t  the p resen t di-

rectors an d  a  la r g e  nu m ber o f the stockh o ld ers now 

th in k  th a t  no ju s t  gro u n d  e x ists  th erefor an d  th a t it  is 

n o t for the in te re st o f th e co m p an y to  p ro se cu te; in 

other w ords, a d m ittin g  th a t, u n d er the sta tu te , K issel 

is lia b le  to  re fu n d  the m oney, i t  is  n o t th o u g h t fa ir  to 

him  or e xp ed ie n t fo r  th e  co m p an y to  en fo rce th e  lia-

b ility .”  A n d  a g a in  he s a y s : “ W e  m u st, a s  th e  plead-

in g s  stan d , re ga rd  th e  r ig h t o f reco very a g a in s t  K issel 

to  be c le a r  for, a s  I  h a ve  said , it  is  e x p re ssly  averred  

in  th e  b ill th a t  he k n ew  th a t  th e  d iv id e n d s w ere all 

p a id  o u t o f c a p ita l, an d  n o tw ith sta n d in g  th is  know l-

edge vo te d  fo r  th e ir  p aym en t. T h is  m akes a  per-

fe c tly  clear case a g a in s t him , how ever th e  m a tte r  may 

sta n d  as to  th e  others. T h e  fa c t  th a t a  com m ittee of 

th e d irecto rs m a y h ave th o u g h t th a t as to  th e liab ility  

o f the d irecto rs g e n e r a lly  in  office w hen th e dividends 

w ere d eclared  th ere m ig h t be som e d o u b t or question  

is im m a te r ia l; fo r ta k in g  th e fa c ts  to  be as alleged by 

th e  b ill, an d  not den ied b y  the p lea, th is  d o u bt does 

not e xten d  to K isse l. T h en , th e  o n ly  other groun d as-

sign ed  fo r  n o t s u in g  is fo u n d  in  th e  b are statem ent
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th a t s u it  is in exp edien t. B u t  if  the circu m stan ces of 

each case a re  to d eterm in e th e qu estion  o f ju r is -

diction , then , th e  r ig h t b e in g clear, it  o u g h t to  ap p ea r  

w h y it  is  in exp ed ien t. I f  K iss e l be so lve n t (a n d  there  

is no in tim a tio n  o f in so lv e n c y ), a n d  if  th e  r ig h t to  re-

cover so la r g e  a  sum  ($324,000) be u n doubted, som e  

good reason sh ou ld  be giv e n  fo r n o t suin g. B u t  no 

reason w h a tever is  g iven .”

W e  su b m it th a t  th is  re aso n in g t o ta lly  m isa p p re-

hends the la n g u a g e , office an d e ffect o f th e  p lea. W ith  

a ll du e re sp e ct w e  in sis t  th a t  i t  is  a  p erversio n  o f th e  

p lea to  s a y  th a t  i t  a d m its  th a t K iss e l is  lia b le  b u t sets  

up th a t n o tw ith sta n d in g  such lia b ility  th e  d irectors  

th in k  th a t  i t  is  n o t fa ir  to  him  or e xp ed ie n t for the  

com p an y to en fo rce th e  lia b ility . T h e  p le a  sets u p  no t  

the p resen t sen tim en t or op in ion  o f th e  d ire cto rs b u t  

their fo rm a l a n d  d e lib era te  ju d gm en t. A n d  th a t  ju d g -

m ent a s  p lead ed  finds not th a t  a  cau se o f a ctio n  e x -

ists w h ich  i t  is  u n fa ir  to  en fo rce b u t th a t no cau se o f  

action  in  fa c t  exists. T h e  ju d g m e n t fu rth e r  finds th a t  

it is n o t to  th e  in terest o f the co m p an y to b rin g  the  

su it an d  ap p ro ves a report o f a  com m ittee o f th e  

board d e c la rin g  th a t i f  an  a ctio n  a g a in st the d i-

rectors co u ld  be su stain ed  it  w o u ld  be d e trim e n ta l to  

the best in terests o f th e  co m p an y to b r in g  it. T h e  

theory o f th e  p le a  is th a t  th e  ju d g m e n t o f a  board o f  

directors, h o n e stly  a rrive d  a t  a fte r  fu ll  an d  fa ir  in -

vestigatio n , b in d s th e  sto ck h o ld er as e ffe c tu a lly  a s  the  

ju d gm en t o f a  cou rt o f r e c o r d ; an d  th a t, too, w h eth er  

the board finds th a t no ca u se  o f a ctio n  e x ists  or th a t,  

a cause o f a c tio n  e x istin g , i t  is  n o t to th e  in te re st o f  

the co m p an y to en fo rce it. U n d e r th ese c ircu m -

stances i t  is  q u ite  a s  illo g ic a l, as it  seem s to us, to  sa y  

th at th e  p lea a d m its  th e  cau se o f actio n  as it  w o u ld
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be to  sa y  th e sam e th in g  o f a p le a  s e ttin g  u p  th e  ju d g -

m e n t o f a  co u rt o f record. A n d  e q u a lly  illo g ic a l is  it  

to  s a y  th a t th e  evid en ce in  su p p o rt o f th e  ju d gm en t  

o f th e board  o u g h t to  be set o u t;  th a t  i f  no cau se of 

a c tio n  e x ists  th e  d irecto rs sh ou ld  show  w h y  i t  does not 

e x ist, or if  th e y  th in k  i t  in ex p e d ie n t to  b r in g  s u it  they  

sh o u ld  show  w h y  i t  is  in exp ed ien t. T h is  w o u ld  be to 

w a iv e  th e  w h o le  force  a n d  e ffe c t o f th e  ju d g m e n t and  

to  su b m it to  th e  c o u rt q u estio n s w h ich  th e  la w  sub-

m its  to  th e  d ire cto rs  an d  w ith  re sp e ct to  w h ich  the  

ju d g m e n t o f th e  d ire cto rs is  final. A s  w e ll m ig h t it  

be sa id  th a t a  d efen d an t p le a d in g  th e  ju d g m e n t o f a  

co u rt o r record m u st set fo rth  th e  fa c ts  u p o n  w hich  

such ju d g m e n t is fou n d ed an d  ju s t ify  th e  fin d in g by 

h is  p le a d in g  an d  evidence.

N o  grea te r force  or fin a lity  is  g iv e n  to  th e  ju d gm en t  

o f a n y  co u rt th a n  th e  cases both  in  th is  c o u n try  an d  in 

E n g la n d  h a ve  fo r  a  c e n tu ry  g iven  to  th e  ju d g m e n t of 

c o rp o ra te  d ire cto rs a c tin g  w ith in  th e  scop e o f their  

a u th o r ity  a n d  a c tin g  h on estly.

S o  la te  as 1902 th e  H o u se  o f L o rd s d eclared  in  Bur- 
land v. Earle, supra ,  th a t  it  is  an  elem en ta ry prin cip le  

o f la w  r e la tin g  to  jo in t  sto ck  com p an ies th a t  th e  court 

w ill  no t in te rfe re  w ith  th e  in te rn a l m a n agem en t of 

com p an ies a c tin g  w ith in  th e ir  p o w e rs; th a t  indeed it 

h a s no ju risd ic tio n  to  do so an d th a t  th e  cases in 

w h ich  th e  m in o rity  can  m a in ta in  a  stockholder’s 

a c tio n  are  confined to  th ose in  w h ich  th e  a c ts  com-

p la in e d  o f are o f a  fra u d u le n t c h a ra cte r  or beyon d the 

p o w ers o f  th e  com p an y. A n d  to  p re c ise ly  th e  same 

effect w a s th e  ju d g m e n t o f th is  co u rt in  Berger v. The 
Steel Corporation p ron ou n ced in  th e  sam e y e a r  at the 

J u n e  T erm  o f th is  co u rt an d  rep eated  in  Hodge v. The 
Steel Corporation a t  th e  su cceed in g term .
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T h e learned V ice  C hancellor in observing w h at w as

adm itted in favo r o f the com plainant by  the form  

which the p leadings took seems to have quite over-

looked the adm issions in favo r o f the defendant. F o r 

instance the defendant answ ered in support o f the 

plea den ying the charges o f frau d  and collusion con-

tained in the b ill and in the p lea  averred the good 

faith  of the directors not on ly but th at they had fu lly  

and p a tie n tly  in vestigated  the claim  o f the com plain-

ant before re jectin g  it. B y  fa ilin g  to file a rep lication  

to th is p lea  and answ er the com plainant adm its its  

truth. The case stands, therefore, w ith  the charge o f 

fraud aga in st the present board elim inated w ithout 

which the com plaint w ould be dem urrable. I t  also 

stands w ith  the a llegation  adm itted th a t the directors 

made a fu ll and carefu l investigation  and reached the 

conclusion th a t su it should not be brought upon the 

double ground, 1 s t  th a t  it  w ould not lie, and 2nd, th a t 

if  it w ould lie  it  w ould not be to  the in terest o f the 

com pany to  b rin g  it.

W e resp ectfu lly  subm it th a t such a  p lea  is  sufficient 

on its  fa c e ; th a t as a m atter of p leadin g  the defendant 

who sets up the judgm ent of a  board of directors 

upon a  question w ith in  its  ju risd ictio n  is  no m ore 

hound to p lead  the evidence upon w hich such ju d g -

ment w as founded or to  ju s t ify  i t  w ith  fa c ts  or 

circum stances than is one who pleads the final ju d g -

ment of th is  court. F rau d  w ill avoid  the judgm en t of 

a court as w ell as the judgm ent of a board of d irect-

ors, but when the judgm ent o f eith er is im peached 

for frau d  and the frau d  is denied, the com plainant 

must jo in  issue on the denial and go to h earin g  on the 
m erits.
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A s  to the suggestion  th a t K isse l m ay be in a 

d ifferen t s itu atio n  from  th a t of the board o f directors 

a s  a  w hole and th a t th erefore  the conclusion of the 

p resent board th a t an  action  w ill  not lie  a ga in st the 

old board is  no answ er to  a su it a ga in st K isse l, i t  is 

enough to say, 1 s t  th a t the board p laced  its  refusal 

upon grounds w hich a p p ly  to a ll  the d irectors, and 

2nd th a t no dem and w as m ade by the com plainant 

th a t su it should be brough t a g a in st K isse l alone. I f  

the com p lainant th ough t K iss e l’s s itu atio n  w as d iffer-

ent from  th a t o f th e other d irectors and th a t a  suit 

w ould  lie  a g a in st him  even i f  one w ould n o t lie 

again st the others, he should have fram ed his demand 

accord in gly  or m ade a  new demand.

The learned V ic e  C hancellor cites on ly one case in 

support o f h is judgm ent, nam ely, D odge  v. W oolsey  

to w hich w e have a lread y  called  attention. T'he con-

clusion  w hich he draw s from  the decision in  th a t case 

w e th ink cannot be supported. H e says th a t “ Although 

the case w as devoid of an y  elem ent o f u ltra  vvres, 

fraud  or oppression the Suprem e C o u rt held th a t the 

su it w as m ain tain ab le; in  other w ords, the constitu-

tional r ig h t to protection  aga in st the im position of a 

fu rth er ta x  being adjudged, the stockholder w as per-

m itted, as the representative of the com pany, to over-

ride the judgm ent of the d irectors on the question of 

expediency o f testin g  the rig h t in the courts.”  (The 

ita lics  a re  o u rs). A s  w e read th is case, instead of its 

being devoid o f an y  elem ent o f frau d, the Supreme 

C o u rt found th a t there w as fra u d  and p laced  its  judg-

m ent on th a t finding, and instead o f the court hold-

in g  th a t the stockholder w as perm itted to override the 

judgm ent o f the d irectors on the question of ex-
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pediency it  held th at the directors had exercised no 

judgm ent w hatever.

I t  w ill be noted that th is case arose upon final 

hearing and not upon a p lea  dem urred to. The bank 

itse lf did not answ er the b ill o f com plaint b u t Dodge, 

the ta x  collector, did and averred th a t no dem and 

had been m ade upon the directors to b rin g  suit. A  

replication  w as filed and a  form al dem and upon the 

directors to b rin g  su it w as p u t in evidence, together 

w ith  a resolution passed b y the d irectors in response 

to such dem and in w hich the d irectors stated  th at they 

fu lly  concurred in the view s expressed in the dem and 

as to the ille g a lity  of the ta x  and believed th at it  w as 

in no w ay  binding upon the bank but th at in consider-

ation o f the m any obstacles in the w ay  o f testin g  the 

law  in the courts o f the S tate  they could not consent 

to take the action  called  for. The Suprem e C ou rt 

adm itted th at the judgm ent o f a  board of directors 

upon a m atter intro, vires could not, in  the absence of 

fraud, be review ed or set aside by the courts even 

where it w as believed to be erroneous, but held th at 

the action  of the board in th at case partook “ m ore o f a 

disregard o f d u ty  than an error o f judgm ent”  an d  

th at “ it  w as a  non-perform ance o f a confessed official 

obligation am ounting to w hat the law  considers a 

breach o f t r u s t t h a t  being a  d u ty  by th eir own con-

fession the refu sal of the board w as an act outside of 

the obligation  w hich the ch arter imposed upon them 

to p ro tect w h at they conscientiously believed to be 

the franchises of the bank and added “ A  sense o f du ty  

and th eir conduct co n trary  to it  is  not an error of 

judgm ent m erely and cannot be so called  in any case.”  

The court also pointed out th at i f  there w ere obstacles 

in the w ay  o f testin g  the law  in the courts o f the S tate
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a  w r it  o f error w ould lie  from  the judgm ent of the 

S ta te  C o u rt to the Suprem e C o u rt o f the United 

States
A s  h eretofore rem arked, i t  has been held in 

E n g lan d  and in  th is coun try  fo r a  cen tu ry  th a t the 

judgm ent o f a  board of directors upon the question 

as to w hether it  is expedient to do or not to do some 

intra vires a ct cannot he overridden by the stock-

holders or the courts, and it  w ould he a  m atter of 

astonishm ent to find in  Dodge v. W oolsey anyth in g to 

th e co n trary  of th is doctrine. T h a t nothing to the 

co n trary  o f it  w as intended is  c le a rly  shown by the 

judgm ent of the sam e co u rt in  Hawes v. Oakland 
w hich soon fo llow ed Dodge v. W oolsey. There the 

co u rt took pain s to p o in t out the several grounds 

upon w hich a  stockholder’s action  m ay be founded, 

no one o f w hich includes the review  of the judgment 

o f a  board of d irectors on a  question w ith in  their 

discretion, and in order th a t no fa lse  im pression might 

be p erpetuated  w ith  regard  to  the decision in Dodge 
v. Woolsey the co u rt s a id :

“ The exam ination  o f Dodge v. Woolsey satis-
fies u s th a t it  does n ot establish, nor w as it in-
tended to establish  a doctrine on th is subject 
d ifferen t in an y  m ateria l respect from  th a t found 
in cases in  the E n glish  and other American 

courts.”

A s  w as said  in Corbus v. Alaska Treadwell Gold 
Mining Company, supra, “It  is  not a  triflin g  thing for 

a stockholder to a ttem pt to coerce the directors of a 

corporation  to an  a ct w hich th eir judgm ent does not 

approve, or to  sub stitute  his opinion fo r th eirs,”  I f  any 

appeal should lie  from  the judgm ent of a  board of 

d irectors w ith  regard  to a  question o f corporate man-
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agem ent, it  w ould seem th at it ought to lie to the 

stockholders. Such an appeal w as taken by the com -

p la in an t in this case and w as overruled by a vote of 

over 99%  of the disinterested stockholders, a fte r  the 

com plainant w as fu lly  heard. Upon w hat p rin cip le  of 

law  or m orals he can now ask the court to substitute 

either his or its  judgm ent fo r th at o f the directors 

and m ajo rity  stockholders on such a question, w e are 

quite a t  a  loss to understand.

We respectfully submit that the decree appealed 
from finds no support in any American or English 
case decided in  a court of last resort; that it  is con-
trary to the principles of corporate management and 
equity pleading which have come to be considered as 
elementary, and that it  should be reversed and the 
plea of the defendant sustained.

Respectfully submitted,
R. V. LINDABURY. 

WM. H. PAGE, JR.
June Term 1906.









New Jersey Court of Errors and A ppeals

New Jersey Court of Errors and Appeals 20
B e t w e e n

R i c h a r d  S i e g m a n ,

C o m p l a i n a n t  a n d  R e s p o n d e n t ,

and

R u d o l ph  H. K i s s e l  e t  a l ,

D e f e n d a n t s  a n d  A p p e l l a n t .

B rie f o f Jam es E. H ow ell for C om plainant (R es-
pondent).

The b ills  in these cases are filed by R ich ard  Seig- 
man, a stockholder of the E le ctr ic  V eh icle  Com pany, 
against ( 1 )  H enderson and (2) K isse l and the 40

B e t w e e n

No r ma n  H e n d e r s o n  e t  a l ,

D e f e n d a n t s  a n d  A p p e l l a n t .

R i c h a r d  S i e g m a n ,

C o m p l a i n a n t  a n d  R e s p o n d e n t ,

and
lû



2

E le ctric  V eh icle  C om pany, to com pel the paym ent by 
them to that C om pany of a larg e  am ount o f money 
which w as p aid  ou t by the com pany m  the form  of a 
dividend, it being claim ed th at th e  sam e w as paid  out 
of the cap ita l and not out o f the earnings.

The su it is under Section  30 of the C orp oration  Act 
of 1896, w hich w as dealt w ith  by the C ourt of Appeals 
in A p p leton  v. A m erican M alting Com pany, 20 Dick.

10 3 <5.

Mr. Siegm an is the ow ner of Tw o hundred (200) 
shares o f the preferred  stock and Tw o hundred (200) 
shares of the common stock of the E le ctr ic  Vehicle 
Com pany, w hich he has held since the year 1899.

The defendants H enderson and K isse l w ere elected 
d irectors of the C om pany in Septem ber, 1898, and 

20 held th eir  offices u n til Septem ber, 1899, du rin g  which 
period three dividends w ere declared.

On A p ril 1, 1899, the B o ard  declared tw o divi-
dends; one on the preferred  stock agg rega tin g  Eighty- 
fo u r  thousand eight hundred d ollars ($84,800), and 
one on the common stock a gg regatin g  O ne hundred 
thousand d ollars ($100,000). B oth  K isse l and Hen-
derson w ere members of the B oard  of D irecto rs when 
these tw o dividends were declared. On Ju n e 30 , 1899, 

^  the B o ard  of D irectors declared a fu rth er dividend of 
tw o  (2) per cent, on th e common stock which 
am ounted to One hundred and fo rty  thousand dollars 
($140,000 ). A t  the tim e of the declaration  of this 
dividend Mr. H enderson had ceased to be a member 
of the B o ard  but Mr. K isse l w as s till a member. The 
claim  in the H enderson b ill is  for One hundred and 
eighty-four thousand d ollars ($184,000 ), and in the 
K isse l b ill fo r  Three hundred and tw enty-four thous- 

40 and dollars $324,00 ). The b ill a lleges that Mr.
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Henderson and Mr. K isse l w ere larg e  stockholders in 
this corporation. T h a t they attended at the m eeting 
of the B oard  of D irectors at w hich these dividends 
were declared and voted fo r them, and that the d iv i-
dends were not declared and paid  out of su rp lu s or 
net profits o f the corporation, but w ere declared out of 
the cap ital, and that Mr. H enderson and Mr. K isse l 
knew th a t they w ere u n law fu l and th a t they w ere 
paid out o f the cap ita l, and th at they represented it 
to be the fa c t at the tim e the dividends w ere declared ^  
that they w ere declared out o f the profits.

In Septem ber, 1903, the com plainant served a 
notice upon thepersons who were then the d irectors of 
the Com pany, in w hich they w ere notified o f the fa c t 
that these u n law fu l dividends had been paid, and they 

' were requested to b rin g  suit. The d irectors declined 
to bring an y  such suit. There is an a llegatio n  that a t 
fhe tim e the d irectors so refused they knew  th at the 20 
dividends had been u n la w fu lly  declared and paid, and 
that there w as no va lid  reason w hy the C om pany 
should not sue for the am ounts so paid  out, and th at 
these directors were actin g  not for the benefit o f the 
Company but for the benefit o f the form er directors 
who had dissipated  its  funds, and th a t th ey passed 
upon th is question of a dem and for su it in  a. p er-
functory and inform al w ay and w ith o u t any 
knowledge of the facts.

30
The eleventh p aragrap h  of the b ills  shows one 

manner in w hich the directors m ade up a surplus fo r 
the declaration  o f these dividends. The com pany had 
stock in other corporation» and they inflated the vrnlue 
of these stocks by a m ere va lu atio n  for the purpose of 
m aking it appear th at there w as a surplus, and then 
they declared dividends out of th is fictitious surplus. 
There is a fu rth er allegation  th a t no such surp lu s ever 
existed and th at these stocks never had any va lu e  th at 40
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m ight be considered. There is a p rayer for answer 
and discovery and for a  declaration  o f liability  
a ga in st the in div id ual defendants as p arties who 
jo in tly  and severally  are  lia b le  fo r  w h at w as done. 
T h e p ric ip al auth orities for th is  course are—

D odge  v. W oolsey, 18 H ow. 331.

H atches v. Oakland, 104 U. S. 450.

A p p leton  v. A m erican M alting Co. 20 Dick.

375.

20

30

40
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T H E  P L E A .

The E le ctr ic  V eh icle  C om pany pleads—

(1 ) T h a t the dividends com plained of w ere de-
clared in good faith , and—

10

(2 ) T h at the refu sal o f the directors to b rin g suit, 
when requested so to do by Mr. Siegm an, w as also in 
good faith .

H ere a re  tw o defences attem pted to be set up by a 
single plea. D u p lic ity  in p leadin g  in equity  is quite 
as objectionable as at common law. A  p lea  m ust set 
up a single fact, w hich i f  true in p oin t of fact and 
sufficiently pleaded or adm itted, w ill end the contro- 20 
versey.

This p lea  adm its the p rin cip a l a llegation s of the 
bill, nam ely, th at the dividends w ere paid  out of the 
capital, w hich of course w as illega l, but it  attem pts 
to p a llia te  the offence by assertin g  th at they w ere paid  
in good faith . The most obvious th in g  about the plea 
is it lack o f facts. I t  states conclusions o f fact and 
conclusions of law , but it om its to state  facts  from  
which these conclusions can be draw n. 30

I m ay say a t the outset, th at the precise point 
argued in th is brief has been recen tly  tw ice heard and 
decided, first, by the U nited S ta tes  C ircu it C ourt for 
the D istr ic t o f N ew  Jersey  and secondly by our C ourt 
of Chancery.

Siegm an  v. E le ctr ic  V eh icle  Co. 140 F . R, 117

4 0A u gu st, 1905 ;
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T h at case arose on b ill and plea. The b ill and plea 
w ere iden tica l w ith  the b ill and plea in the case at 

bar.

Ju dge L an n in g  overruled the plea, upon the ground 
that the m atters therein  set out did not show that the 
directors of the E le ctr ic  V eh icle  C om pany acted in 
good faith  in declarin g  the dividend, or in refusin g to 
b rin g  suit to recover back the m oney u n la w fu lly  paid.

10
In  G roel again st the U nited E le ctr ic  Company, 61 

A tl. R. 1061, Oct., 1905, V ic e  C hancellor Garrison 
overruled a sim ilar p lea  holding th a t the complainant 
had set out a cause of action  and th a t the defendant’s 
plea th at the corporation  deemed it  inexpedient to 
b rin g  a suit for the cause of action w as unjustifiable 
and expressing a g rave  doubt as to w hether a de-
fendant corporation, circum stanced as th at one was, 

20 should be perm itted to raise  the issue of the right of 
a com plainant to b rin g a suit in behalf of the corpor-
ation  by filing  a p lea  or answ er den ying th at right,

The p lea adm its S iegm an’s dem and in September, 
1903. T h is dem and w as laid  before the directors on 
Septem ber 15, 1903. The directors appointed a  com-
m ittee to exam ine and report, w hich they did on 
Sept. 29, 1903, a copy of th is report is annexed to the 
plea as E xh ib it B ., and it is th is  rep o rt as a basis on 

30 which the board of d irectors passed its  resolution Ex-
hibit 6, and a ll  the facts  w hich are set up in the plea 
a re  referrab le  to th is rep ort alone. I t  contains all the 
fac ts  which are  a lleged as a ground of defence to the 
suit. I t  sta rts  it by rep ortin g  that the com m ittee has 
exam ined the accounts, statem ents and records of the 
Com pany at the tim e the dividends w ere declared, 
and has also inquired into the h istory  of the com-
p an y ’s a ffa irs  from  its  o rganization  u n til the last 

40 dividend w as paid, but it does not report these ac-
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counts, statem ents and records to the directors and, 
so far  as the report shows, the directors had that 
document only before them.

It is tru e  th at the resolution E xh ib it C. states that 
the board o f directors had exam ined docum ents, ac-
counts and statem ents but there is no a llegation  a n y -
where to show w h at docum ents, accounts and sta te-
ments w ere so exam ined.

^  10
R ut to return  to the facts  w hich are  a lleged  in the

report. The first dividends am ounted to $184,800.
The facts upon which that dividend w as based are 
stated in the report as fo llo w s: “ R usiness w as 
carried on in 1898 w ith success, and the prospect 
seemed very  good. In  F eb ru ary  1899, a  sale w as 
made of a p lant, constructed by the com pany, in N ew  
Y ork C ity  fo r the m an ufacture and operation of 
electric vehicles in th at city. T h is sale w as m ade to 
a new com pany called  The N ew  Y o rk  T ran sp ortation  20 
Com pany fo r  a larg e  sum of money, w hich w as paid  in 
cash, and as a p art of the transaction  a contract w as 
made by th is com pany w ith  th a t Company, assu rin g  
this com pany a large income from  the business o f the 
New Y o rk  Com pany if successful, and soon a fter  lik e  
contracts w ere m ade w ith  several other com panies 
with larg e  cap ita l op eratin g  in defined territo ries  in 
other p a rts  of the country. On M arch 7, 1899, there 
were outstan ding preferred shares am ounting to One 30 
m illion and s ix ty  thousand do llars  ($1,060,000) and 
common F iv e  m illion d ollars ($5,000,000), and a d iv i-
dend w as declared on that date of e igh t (8) per cent, 
on preferred stock for the year 1899 and tw o (2) per 
cent, on common, am ounting to $184,800. T h is  d iv i-
dend w as fu lly  w arranted  bv the surp lu s accum u-
lated.”

It w ill be noticed that w hile the com pany m ade a 
sale of p roperty  in N ew  Y o rk  fo r a larg e  sum of 40
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money, there is no statem ent as to the am ount re-
ceived, or w hether it had any relation  w hatever to 
su rp lu s out of w hich dividends could be paid, or any-
th in g  to show w hether it  w as a la rg e  sum of money 
or not. A  p art of the b argain  w ith  th at other com-
p any w as a con tract m ade between the tw o com-
panies by w hich th is  com pany w as assured a large 
incom e from  the business of the N ew  Y o rk  company 

10 in  case the New Y ork  Com pany teas successful. This 
likew ise  seems to have no relatio n  w hatever to a solid, 
su bstantial su rp lu s out of w hich dividends could be 
paid. In  fact, the w ords indicate th a t i f  the New 
Y o rk  com pany w as not successful some other dispo-
sition  of the m atter m ight have been necessary. Ap-
p a ren tly  w hat they did w as to declare a dividend on a 
mere business venture. There are  no fa c ts  stated, no 
figures given, no inform ation  opened to  the board of 
d irectors by th is report, from  w hich any of the mem- 

20 hers of the board could determ ine independently for 
h im self w hether th is  dividend had been earned and 
w as fu lly  w arranted  by the su rp lu s accum ulated, or 
w hether there w as in fact any surplus.

T h e above quotation is the only excuse which the 
com pany gives for the dissipation  of $184,800. The 
rem ainder of the report, w hich is annexed to the plea, 
relates to other dividends declared by the corporation 

30 in w hich M r. H enderson and M r. K isse l had no hand, 
because at the tim e they w ere decuared these gentle-
men w ere not members of th board and hence cannot 
be charged. B u t it  is in stru ctive  to exam ine the re-
m ainder of th is rep o rt because it th row s a  strong 
lig h t on the loose, if  not frau d u len t, m ethods adopted 
by th is board of d irectors for the purpose of booming 

th eir stock.

T a k e  for instance the d eclaration  of the last divi- 
40 dead on M arch 20 , 1900, w hich am ounted to $100,000



9

and th is is the excuse— “ A t  th at tim e the m arket value 
of the shares o f the T ran sp ortation  Com pany held by 
this com pany had depreciated. There were, however, 
large orders for vehicles p laced  by this com pany w ith 
the Colum bia E lectr ic  V eh icle  Com pany, exceeding in 
am ount $3 ,000,000. The interest o f th is  com pany in 
the C olum bia E le ctr ic  V eh icle  Com pany, w hich had 
cost one m illion dollars, w as supposed to be of m uch 
greater value. The stock of th a t com pany w as not on 
the m arket and could not be tested by sales. The ^  
vehicles w ere s till in dem and, the orders being larger 
than ever, and a large profit on them seemed assured. 
That w as a confident expectation  th at the batteries 
would be im proved, and th is has since been realized, 
although not in tim e for the m achines b u ilt in 1900.
It cannot be said  th at the dividend o f one hundred 
thousand d ollars declared on preferred  stock on 
March 17, 1900, w as not p roperly  declared in view  of 
what appeared at th at time. I t  i s  n o w  k n o w n  t h a t  t h e  20 
w h o l e  e n t e r p r i s e  u p o n  w h i c h  t h e  c o m p a n y  w a s  e m ­

b a r k e d  w a s  u n s o u n d ,  b u t  th at w as not suspected at 
that time. The confidence o f the stockholders and d i-
rectors in their enterprise du rin g the year 1899 is evi-
denced by the m arket price of their stocks. The direct- 
such when the experience o f the year 1900 demon- 
ors who w ere in office when the dividends w ere de-
clared w ere large stockholders and continued to be 
strated that the enterprise as o rig in a lly  projected w as 
a fa ilu re.”  . 30

This is a fa ir  sam ple of the so-called fa c ts  set up by 
the plea, and if  th is la tte r  m eans an yth in g  at a ll it 
means th at this com pany converted its  orders, w hich 
had never been filled, in a su rp lu s out o f w hich it  paid  
One hundred thousand dollars ($100,000) in d iv i-
dends; and n otw ith stan din g  the fact th at there is no 
pretense th at any surplus existed, it is claim ed th at 
it cannot be said th at the dividend of One hundred 40
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thousand do llars  declared a t th is  tim e w as not prop-
erly  declared, in view  of w hat appeared a t that time. 
T h is is  not on ly a  suppression of fa c ts  and clear 
evasion o f the issue, but it is a p o sitive ly  absurd state-
ment and its  ab su rd ity  is dem onstrated by the state-
m ent th at fo llow s it, n a m e ly : “ T h a t it  is now known 
th a t the w hole enterp rise w as unsound, but that its 
unsoundness w as not suspected a t the tim e the divi- 

dends w ere declared.”

A n yo n e who reads th is  report w ould know  that the 
w hole enterp rise w as a lw a ys  unsound, but how this 
latter-day om niscent com m ittee could know  that its 
unsoundness w as not suspected by the negligent or 
frau d u len t directors at the tim e the dividends were 
declared is  m ore than I can im agine.

T h e report w in ds up w ith  another statem ent that 
the d irectors who w ere in office w hen the dividends 

20 w ere declared w ere larg e  stockholders and continued 
to be such when the experience of the year 1900 
dem onstrated th at the enterprise as o rig in a lly  pro 
jected  w as a fa ilu re. It  is fa ir  to  suppose th at the hold 
th eir stock yet but on ly because they have not been 
able to sell it out to the unsuspecting public.

T h is report w as intended to bolster up the action 
of the board of d irectors in  th eir refu sal to bring suit, 

30 but it contains no facts  w hatever su itab le for that 
purpose. W hatever facts are stated  in the plea are 
facts  w hich w ere know n to the d irectors in 1899, and 
they dem onstrate now, not in the lig h t o f past events 
but on th eir  face, the fa c t th at there never was any 
surp lu s out o f w hich these dividends could have been 
declared. H ow  can they say th at th eir refusal was 

in good fa ith ?

T h is report w as approved by the board of directors 
4() and Mr. S iegm an’s request denied. In  order to give
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this fact and frau d u len t a ffa ir  the appearance of fa ir -
ness, the board called  a m eeting of the stockholders 
who resolved by a  large m ajo rity  to approve the action 
of the board o f directors and th at no su it should be 
brought by  the com pany, or on its  behalf, to recover 
these u n la w fu l dividends or an y  dam ages or p en al-
ties on account thereof.

The action  o f the stockholders has no forece or 
effect w hatever. The law  o f N ew  Jersey  com m its the j(| 
conduct o f the a ffa irs  o f a corporation to the directors 
and to them only, and they are not bound by any 
action o f the stockholders, nor need they follow  the 
advice of th at body. Upon the com ing in of this re-
port it is in terestin g  to observe w hat the stockholders 
did. H avin g  no know ledge of the m atters com plained 
of, except w hat w as contained in the report which w as 
before them, they recited in th eir resolution— (1)  
“ that it appears that no ju st ground exists for a suit 
against the form er directors of the com pany, on ac- ^  
count of the declaration  of the dividends com plained 
of; (2 ) “ I t  appears th at it  is not expedient nor for 
the interest o f the com pany th at a su it on th at account 
should be brought again st the form er d irectors/ ’
And they resolve that they r a t ify  and approve the 
action o f the directors, and also resolve th at no suit 
shall be brought again st the form er directors either 
for dividends or for any dam ages or penalties on ac-
count o f the d eclaration  o f dividends. 30

It w ill be observed fhat there has been no release 
of the cause o f action, nor an y  binding covenant not 
to sue. The cause of action  subsits, and indeed, its 
release w ould be a palpable fraud. The directors m ay 
at any tim e rescind th is resolution and resum e their 
right to b rin g su it; and in case the com pany should 
be thrown into insolvency or b an kru ptcy  this resolu-
tion of the board of d irectors w ould not bind the R e-
ceiver or T ru stee; n otw ith stan ding it he could sue. 40
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The point o f ask in g  directors to b rin g  a suit of this 
ch aracter is m erely to have the su it brought by the 

•corporation and in its  nam e for mere convenience, 
re g u la rity  and conform ity. I f  they refuse, the right 
o f the stockholder to act at once attaches. The re-
fusal does not touch the cause of action  or the right 
of action, it m erely regu lates the parties, com plainant 
and defendant, it  does not release or in any w ay inter, 
fere w ith  the cause of action.

A n d  so w ith  the resolution of the stockholders. 
W h ile  we claim  th at it is not efficient for any purpose, 
s till  i f  it has an y  p ertin ency it  is m erely another re-
fu sal g iv in g  the in divid ual stockholder a s till stronger 

righ t to sue.

F»ut it is said th a t it does not lie  w ith  the court to 
say  w hether any suit shall be brought or not, and that 

20 it lies w holly  w ith  the board of directors, and that in 
case the board of directors refuse and in their refusal 
state  the conclusion of fact th at they acted in good 
fa ith  nobody can inquire into the m atter any further, 
and that there is no appeal from  the board of direct-
ors to any court w hatever.

This does not seem to be the resu lt of leading New 

Jersey  cases.

30 K noop  v. B om ricli, 4 D ick. 82, S. C. on appeal,

5 D ick. 485.

A p p leton  v. Am . M alting Co., 20 D ick. 375.

In  those cases the directors who w ere sued were the 
persons who had com m itted the fraud. I t  was, there-
fore, unnecessary to request the directors to sue. In 
cases of th at ch aracter no p relim in ary  question as to 
p erm ittin g  a su it to be brought has ever arisen or can 

40 arise. The su it is brought and i f  the stockholder can
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show a cause o f action he recovers for his com pany. 
The court has no control over the rig h t to sue, it 
must perm it the stockholder to sue, and w hether the 
cause o f action  exists or not is determ ined on the final 
hearing. I f  it  does ex ist the court w ill m ake a decree 
on it, and i f  it  does not ex ist the court w ill dism iss 
the bill. B u t it is claim ed th at in a case w here a new 
hoard o f directors has taken the place of the frauda- 
lent ones, so th at a request to sue is necessary, there 
the court w ill exam ine the whole case as a p relim in ary  ^  
question to determ ine w hether the righ t to sue should 
he exercised. Indeed, th at is an expression th at is 
found in th case of W i l l o u g h b y  v. C h i c a g o  J u n c t i o n  

R a i l w a y  C o . ,  5 D ick, at page 667, w here these w ords 
are u se d : “ A  stockholder has no stan din g  in the court 
to prosecute such an action except on the refu sal of 
the directors, either a ctu a lly  or presum ptive, to prose-
cute, but such refu sal of the directors to prosecute 
must he an u nju stifiab le  refusal. I f  their reason for 20 
not so doing is a va lid  one the in divid ual stockholder 
cannot from  such refu sal derive a r ig h t to prosecute 
in his own name. I t  w ould not be reasonable or un-
justifiable for a board of directors to refuse to prose-
cute on the ap plication  of a s to c k h o ld e r  when there 
had been an ad jud ication  on the point, w hich he seeks 
to have passed upon, w hich is conclusive upon the 
com pany.”  In  th at case the d irectors refused to bring 
a suit for the reason that the point o f law  in issue had m  
already been decided again st the rig h t of action. In
that case E llerm an  had brought a su it which decided 
the point.

E l l e r m a n  v. C h i c a g o  J u n c t i o n  Ry. 4 D ick. 217.

I t  w as very  p roperly  held th at the excuse w hich 
the directors gave w as a good one, but no such excuse 
is given in this case, nor, indeed, is any excuse given 
except th at everybody acted in good faith , a very  sim -
ple statem ent b u t quite bare o f facts. 4 ,
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In  the W illo u gh b y case the facts w ere before the 
court on b ill, supplem ental b ill, answ ers and affida- 
davits, and a subsequent stip u latio n  th at the cause 
should be disposed of as i f  it w ere heard on final 
hearing. The defendant pleaded a fact, not a mere 
inference or conclusion of fact, or a conclusion of law. 
T h e fa c t w as th at the real point in issue had already 
been determ ined and th at w as, o f course, a sufficient 
reason to excuse the directors from  b rin gin g  a suit. 

10 A nd the quotation  th at I have m ade from  the W il-
loughby case (S u p ra ) shows th at the V ice  Chancellor 
was dealin g  w ith  the case in w hich a ll the facts  were 
disclosed and upon final hearing. A n d  the same view 
w as taken by the Suprem e C o u rt of the U nited States 
in Corbus  v. G old M ining Go., 187 U. S. a t page 463, 

from  w hich I q u o te :

“J t  m ust not be understood th at a  m ere technical 

20 “ com pliance w ith  the foregoing ru le  (R u le  94 ) is 

“ sufficient and precludes a ll in q u iry  as to the right 

“ o f a stockholder to  m aintain  a  b ill against the 

“ corporation. T h is court w ill exam ine the hill in 

“ its  en tirety  and determ ine w hether under a ll cir-

c u m s ta n c e s  the p la in tiff  has m ade such a showing 

“ of w ron g on the p a rt of the corporation, or its 

30 “ officers, and in ju ry  to h im self as w ill ju stify  the 

“ su it.”

B u t how can the court exam ine “ a ll the circum-
stances”  unless “ a ll the circum stances” are disclosed 
fu lly , openly and fa ir ly . A n d  the sam e comment was 
made by the sam e court in D odge  vs. W oolsey, 18 
H ow ard 344, w here it  is said “ the circum stances of 
each case m ust determ ine the ju risd ictio n  of the Court 

40 of E q u ity  to give the re lie f sought.”
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Judge Jones o f the N. D. o f A labam a, in the case 
of K essler  v. E n sley  Co., 129 F . It. 397, attem pted to 
draw such a d istinction  but he expressly  lim its the 
rule to acts of the board o f directors w hich are intro, 
vires.

In that case the Ju dge prefaces his argum ent by the 
statem ent: “ The transaction  here com plained is 
w holly intra vires and involves p rivate  not public 
wrong.” “ The corporation m ay hold them (the offi- 10 
cers) to such transactions unless the th in g  done is fo r-
bidden by law  or condoning it is Contrary to public 
policy. I f  the transaction  in which the officer d efrau d -
ing the corporation  is one into w hich it  m ight enter in 
the first instance, it  is not co n trary  to p ub lic p o licy  
for the corporation  to condone the frau d u len t contract 
and in sist upon its  perform ance on sufficient consid-
eration and m otives. The w rong here is a p rivate 
vro n g  and a p rivate  person m ay condone a p rivate  ‘20 
wrong and the righ ts of the public and stran gers are 
not involved.”

“ A ll  cases adm it th a t the persons defrauded, i f  sui 
juris, can ra t ify  the fraud. The corporation is cer-
tainly sui ju r is  as to m atters in tra  v ires.”

(E a rlie r  report of the same case, 123 F. R  540 ',.

W e m ay here state  at this point th a t the u n law fu l 30 
declaration o f dividends is a ctu a lly  forbidden by the 
statute under w hich this su it is brought. The w hole 
thing is not on ly  u ltra  vires the corporation, but it  is 
against the w ell settled  and p ositively  declared public 
policy of the S tate. I t  is a transaction  in which the 
State has an interest and is such a v io lation  of the 
charter o f the com pany as w ould undoubtedly ju s t ify  
the A ttorney-G eneral in ta k in g  quo w arran to  proceed-
ings to dissolve the corporation. T h is is an offence 40
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again st the S tate  w hich the board o f directors cannot 
ra t ify  or in any m anner m ake good.

The corporation  m ay declare dividends and such 
act is infra vires , but it  m ay not im pair its  capital 
w ilfu lly  or n e g lig e n tly ; such an act is ultra vires.

The sam e d istinction  between acts intra vires and 
acts u ltra  vires w as m ade by Ju dge B latch ford  in 

10 H eath  vs. E rie  R y. Co., 8 B la tc fo rd  847, F ed  Case 

6306.

“ N ow  so fa r  as the b ill sets out acts ultra vires 

“ in issu in g  stock and breaches of tru st, which are 

“ frau d s on the stockholders, such acts and breaches 

“ of tru st are beyond the pow er of the corporation or 

“ its  directors to affirm  or sanction or m ake good, 

20 “ and in such case the auth orities agree that the 

“ reason of the ru le  for an ap plication  to the corpo-

r a t io n  or its  board of d irectors to b rin g  the suit 

“ does not exist. Such reason is th at w hile the 

“ stockholder is prosecuting his su it the corpora-

t i o n  through its  board of directors m ay affirm and 

“ m ake good the acts com plained of, hut the rule

“ ceases when the reason ceases. The bill, therefore, 
30

“ is c lea rly  m aintainable in respect to the acts ultra 

“ vires w hich it  sets forth  and the preventive relief 

“ it seeks founded thereon w ithout reference to any-

t h i n g  else contained in it  .”

In  closing th is point I  m ay say, th at it ¿s not suffi-
cient for th is com pany to an sw er th a t its directors 
acted in good faith , even though they set out the nee* 

40 essary facts  to show it, th ey should likew ise set our
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sufficient facts  to convince the court th at they did not 
act negligen tly  or carelessly, or w ithout that prudence 
which is required o f the o rd in ary  carefu l individual. 
Have they shown th at they exercised th at caution  
and discrim ination , and care and investigation , and 
good judgm ent and prudence w hich th ey exercise in

I t  is m onstrous to say  that th is com pany can stop 
their own lines o f business? A ssu red ly  not.

I t  is m onstrous to say th at this com pany can stop ^  
this investigation  into its  a ffa irs  and stop the com -
plainant from  collectin g  a debt for it by m erelv saving 
“good fa ith  ’ and th at there is no appeal from  that 
unsupported assertion to any court. The facts ap-
pearing on the face o f this b ill and plea, m eager as 
the defence is, w ould convince an ord in ary  ju r y  w ith -
out fu rth er proof th at the w hole schem e w as either 
fraudulent or negligent.

20
A N  I N E Q U I T A B L E  D E F E N C E .

W ill a  plea b.y this com pany, even though proper 
in form and sufficient in facts, lie  in a case lik e  the 
present? The best interests of this com pany w ould 
be subserved by p lacin g  m oney in its  treasury. I t  is 
absurd to say  otherwise. The com pany should feel 
grateful to Siegm an for brin gin g  the suit and fighting 
its battles, and should aid  him  to the utterm ost o f its  
power and should not stand in his w ay. I  can easily  „ 0 
see how H enderson and K issel and an y  other o f the 
directors who m ight be sued m ight consistently  in ter-
pose th is defence, w hich a t  the best is p u rely  technical, 
but how can the com pany w ith  any degree o f good 
faith decline to receive the m oney w hich the com plain-
ant m ay recover.

In the first report of K essler  v. E n sley, 123 F . R.
<546, the counsel for the com pany answ ered subm ittin g 
the com pany to  the judgm ent o f the court, a  very
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proper proceeding. I t  w as there le ft to the persons 
who w ere accused of h avin g  defrauded the company 
to set up the tech nical inequitable defence by which 
they hoped they m ight escape the consequences of 

th eir fra u d u le n t acts.

See opinion o f G arrison  Y . C., Oct. 2 , 1905, in 
G roel v. M. E . Co., 61 a tl. Rep. 1061.

10 The most salient point in a ll these p leadings is that 
a board of directors should have the hardihood to 
allege th at in refu sin g  to b rin g  a su it for nearly a 
m illion dollars they acted in good fa ith  and for the 
best in terests of the com pany, and for this reason 
stood between Siegm an and the frau d u len t board of 

directors.

The plea p ra ctica lly  confesses th at the form er di-
20 rectors of this com pany in p ayin g  these dividends 

acted upon w hat turned out to be en tire ly  false premi-
ses, a confession of their negligence. I t  is at least a 
confession that the charge of the b ill th at the divi-
dends w ere paid  out of the cap ita l is true. The mere 
recita l of the board of directors in th eir resolution 
th at no ju st ground exists for a su it is no answer 
and it, therefore, appears th at th is com pany has a 
claim  for n early  h a lf a  m illion  dollars which it de-
clines fo r some undisclosed cause to prosecute.

u v

A noth er declaration  is th at it is not expedient or 
for the interests of the com pany to b rin g suit, and 
w hile these a llegation s are not sustained by any fact, 
s till i f  the fact existed it  w ould h ard ly  be an excuse 
for th is com pany to stand in the w ay  o f  receiving this 
large am ount o f money. I t  m erely shows th at the pres-
ent board o f directors are not a ctin g  in good faith, 
th at they are interposing an inequitable and framin' 

40 lent defence for the purpose o f saving the former di-
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rectors from  the consequences of their frau d  or n egli-
gence.

I f  the claim  had been for $500 instead of the large 
amount m entioned the present absurd plea of good 
faith and expediency m igh t have some w eight. It  
might cost m ore to recover the claim  than the claim  
was w orth. Mr. H enderson and Mr. K isse l m ight 
have some business relations w ith  the corporation 
which m ight be term inated to the d isadvantage of the 
company, in case1 the claim  w as prosecuted and he 
became its  enem y instead of its  friend. There m ight 
have been some previous decision of some court as 
there w as in the W illo u gh b y case, w hich m ight have 
been interposed as a defence as a reason for refu sin g  
to sue. N one of these things appeared and there is no 
fact that goes to the argum ent ab inconvenienti.

Sh ortly  before the filin g  of the b ill in th is case a 
similar b ill w as filed in th is court again st M artin  
Maloney, to w hich b ill p recisely  the same p lea w as 
interposed. The only difference between the cases in 
hand and the M aloney case being th at M aloney w as 
sued for a ll the dividends that w ere declared, w hile 
Henderson and K issel are sued for on ly a  portion of 
them. The p lea  w as set down for argum ent before the 
United S tates C ircu it C ourt and a fte r  consideration 
was overruled fo r reasons set out in the opinion of 
Judge L anning, a copy of w hich i& annexed hereto.

J A M E S  E. H O W E L L ,

O f Counsel

" V
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The Baker Printing Co., Law Case .Printers, 251 Market St., Newark, N. J.

In Chancery of Hew Jersey
To the Honorable William J. Magie, Chancellor of the 

State of New Jersey.
In  C hancery com plaining shows unto you r H onor 

yo u r orator R ich ard  Siegm an, o f the C ity , C ounty  and 
S ta te  of N ew  Y o rk , w ho sues, not only fo r  h im self 
but for a ll the other stockholders o f the E lectr ic  Vehi- 10 
d e  Com pany w ho are  s im ila rly  situated  w ith  him  and 
who m ay a p p ly  to  be adm itted to th is  su it and con-
trib u te  to  the expense th e re o f;

1- T h a t the E le c tr ic  V eh icle  Com pany w as incorpo-
rated under the law s o f N ew  Jersey  on the 29th day 
of Septem ber, 1897, w ith  a  cap ita l stock o f $10,000,- 
000, w hich w as a fterw ard s increased from  tim e to  tim e 
to $18,800,000, divided into shares o f the p a r  va lu e  of 
$100 each, and also  d ivided in to  common stock and 
preferred sto ck ; the holders o f w hich preferred  stock *'> 
are en titled  to  an eight p er cent p referen tia l dividend 
to be paid  out o f the surp lu s earn in g  or profits o f the 
said com pany.

2. T h a t on or about th e 15th d ay of F eb ru ary , 1899 
your o rato r purchased 200 shares o f the preferred 
stock o f the said E le c tr ic  V eh icle  C om pany and has 
been a t  a ll tim es since and now is the ow ner and 
holder o f the said  shares and that the sam e are  regis-
tered on the books o f the said corporation, and that on
or about the 10th day o f O ctober, 1899, he purchased 30 
200 shares o f the common stock o f the said  com pany 
and th at he has been a t a ll tim es since and now is the 
owner and holder of the same, and th at th e sam e is 
registered in his nam e on the books of the said  com -
pany.

3. T h at the annual m eeting o f the stockholders o f 
the said com pany for the election of directors thereof, 
according to its  by-laws, is held in the m onth o f Sep-
tember o f each year, and th at on the 20th d ay o f Sep-

40
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tom ber 1898, R udolph H. K isse l w as elected a  director 
of the said  corporation, and th at he held h isx office o f 

* d irector u n til the 19th  day of Septem ber, 1.899, so that 
the said  R udolph H. K isse l held and exercised the 
office of director of th e  said  corporation continuously 
d u rin g  the tim e of the com m itting o f the grievances by 
hitn, h erein after m ore p a rtic u la rly  set out.

, 4 . T h at on th e 1st day of A p ril, 1899, the B oard  of
D irectors o f the said corporation  declared a dividend 
of e igh t per cent on the preferred  stock of the said cor-
poration w hich w as then outstanding, which dividend 
aggregated  the sum o f $84,800, and th a t on the same 
day the said  B o ard  o f D irectors o f the said corpora-
tion declared a dividend o f tw o per cent, upon the out-
stan d in g  Common stock of the said  corporation, which 
dividend aggregated  the sum  of $100,000, and that 
thesé dividends, am ounting in the w hole 'to  the sum of 
$184,800, w ere a ctu a lly  paid by the said  corporation 

20 and ita B o ard  of D irt* to rs  to  its  stockholders and that 
on thè BÒth d ay  of June, 189Ò, the B o ard  o f D irectors 
b i the sai^  Corporation declared a fu rth er dividend of 

'tw o per cent upon thS 700,000 shares of the stock of 
the said  E le ctr ic  V eh icle  Com pany then issued and 
outstanding, fo r 'th e  q u arter ending on said 30th day 
ò f Junej 1899, Which dividend aggregated  the sum of 
$l4(j,0W /AVMch^was also a ctu a lly  paid  by the said 
corporàtión  and its  B o ard  of D irectors to its  stock-

30

40

•h ò ld é i^ .'fò "

tlie said R udolpli Iti K isse l du rin g  the per- 
io tiw h iv h  tlie  dividends w ere paid  w as a  prom inent 
and aCtiVe^tfiiécfhr of^the said corporation  and th at he 
heid and nbw holds, as you r orator is inform ed and 
believes and charges th e  truth  to  be, a very  .large 
am ount Of the c a p ita l stock o f the said corporation ; 
th at you r orator is inform ed' and believes it  to be true 
and charges the tru th  to be th a t the said  Rudolph H. 
K issé l àttendèd the nieetings of the B o ard  o f  D irect-
ors a t : w hich the1 above-m entioned dividends w ere de-
clared  and th a t he voted a t the m eetings of the said
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B o ar d f o r t h e d e cl ar ati o n o f t h e " s ai d di vi d e n d s a n d 
t h at w h e n t h è s ai d di vi d e n d s w er e p ai d t h o s e w hi c h 
w er é d e cl ar e d u p o n t h e st o c k 1 h el d b y hi m w er e p ai d 
t o h n d 5r e c ei v e d b ÿ hi m.  ^  : ’

6. J ^ h at y o ur o r at o r i s i nf or m e d a n d b eli e v e s it  t o 
b e tr u e a n d c h ar g e s t h e tr u t h  t o h e t h at t h e s ai d di vi-
d e n d s h er ei n a b o v e s p e cifi c all y m e nti o n e d w er e n et 
d e cl ar e d a n d p ai d o ut of t h e s ur pl u s or n et p r ofit s 
a ri si n g fr o m t h e b u si n e s s of t h e s ai d c or p or ati o n ati k 
t h at at n eit h er of t h e ti m e s h er ei n b ef or e st at e d, w h e n 

s u c h di vi d e n d s w er e d e cl ar e d, a n d p ai d, h a d t h e s ai d 
c or p or ati o n s uffi ci e nt s ur pl u s o r n et p r ofit s o ut of 

^ m b h t o p a y a n y s u c h di vi d e n d s or a n y di vi d e n d s 
at all, a n d t h at t h è s ai d di vi d e n d s w er e d e cl ar e d a n d 

p ai d o ut of t h e c a pit al of t h e s ai d c or p or ati o n u nl a w -

f ull y  i n d  c o ntr a r y t o t h e l a w s o f t hi s St at e a n d t h at 
t h e s ai d R u d ol p h I T. Ki s s e d k n e w t h at s u c h di vi d e n d s 
s o v ot e d f o r hi m a n d s o d e cl ar e d a n d p ai d b y t h e s ai d 

B o ar d of Dir e ct or s w er e u nl a w f ul a n d w er e n ot p ai d < w. 
o ut o f t h e s ur pl u s or n et p r ofit s of t h e b u si n e s s of t h e  • 

s ai d c o m p a n y b ut w er e p ai d o ut of t h e c a pit al of t h e 
c o m p a n y, a n d t h at i n s o d e cl ari n g a n d p a yi n g t h e s ai d 

di vi d e n d s t h e y u nl a w f ull y i m p air e d t h e c a pit al of t h é * 

s ai d c o m p a n y a n d di vi d e d, wit h dr e w 1 a n d p ai d t o ut s 
st o c k h ol d er s a p o rti o n of it è 1 C a pit al st ò c k a n d r e d u c e d 
it è C a pit al st o c k c o ntr a r y t o t h e l a w s of t hi s St at e, a n d 
t h at t h e s ai d R u d ol p h II. Ki s s el t h er e b y m a d e hi m- 

s elf li a bl e u n d er t h e St at ut e t o t h e s ai d c or p or ati o n t o 

t h e f ull a m o u nt of t h e di vi d e n d s ï o  m a d e a n d c a pit al ÿ z  

st o c k s o di vi d e d, 1 wit h dr a w n, p ai d o ut a n d r e d u c e d; 

wit h i nt er e st o n t h e s a m e fr o m t h e: tiï h è s u c h'li a bilit y 
a c cr u e d. v.' "'  ;'i;  •■■■ '■  -'l o
i. . V  •  ' k   - . , 1   * •  .  -  . 1 ;■  . V,  •  • • W

T- T h at at t h e ti m e t h e s ai d di vi d e n d s w er e d e cl ar e d 
t h e B o ar d of Dir e ct or s w hi c h w a s c o n c er n e d t h er ei n, 
i n cl u d e d t h e s a ni R u d ol p h H. Ki s s el, o p e nl y. st at e d 

a n d r e pr e s e nt e d 1 it t o b e a f a ct t h at t h e di vi d e n d s t h u s 

d e cl ar e d a n d p ai d w er e d ul y a n d l a w f ull y d e cl ar e d a n d 
p ai d o ut of t h e n et e ar ni n g s a n d p r ofit s m a d e b y t h e 
s ai d c o m p a n y i n t h e c o ur s e of it s b u si n e s s a n d t h at
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y o u r o r at o r b eli e v e d t h e s ai d st at e m e nt s a n d a c c e pt e d 
t h e di vi d e n d s w hi c h w er e d e cl ar e d i n hi s f a v o r o n hi s 

s ai d st o c k, a n d t h at h e di d n ot l e ar n of t h e f a ct s w hi c h 
h e n o w pr e s e nt s t o t h e c o u rt u n til t h e m o nt h of A u g-

u st, 1 9 0 1, or t h er e a b o ut s, i n w hi c h m o nt h y o ur or at or 

br o u g ht a s uit i n t hi s c o urt a g ai n st t h e s ai d B o ar d of 
Dir e ct or s w hi c h w a s c o n c er n e d i n t h e d e cl ar ati o n of 

t h e s ai d di vi d e n d s; t h at i n s ai d s uit y o ur o r at or al-
l e g e d t h e u nl a w f ul p a y m e nt of di vi d e n d s a s h er ei n- 

■ r̂ a b o v e s et o ut a n d pr a y e d t h at t h e dir e ct or s w h o w er e 
i n offi c e at t h e ti m e t h e s ai d di vi d e n d s w er e d e cl ar e d 
mi g ht b e m a d e j oi n tl y  a n d s e v er all y li a bl e f o r t h e 

a m o u nt of t h e m o n e y s s o w r o n gf ull y p ai d o ut b y t h eir 
dir e cti o n, b ut t h at t hi s c o u rt di s mi s s e d t h e bill i n t h e 

s ai d s uit u p o n t h e gr o u n d t h at y o u r o r at o r h a d n ot 

r e q u e st e d t h e B o ar d of Dir e ct or s of t h e s ai d c o m p a n y 
w h o w er e i n offi c e at t h e ti m e t h e s ai d s uit w a s br o u g ht 
t o b ri n g s uit or s uit s i n r e s p e ct t o t h e m att er s s et o ut 

i n t h e s ai d bill s a n d t h e d e cl ar ati o n of t h e s ai d di vi- 

d e n d s a n d y o u r o r at o r s h o w s t h at t h e fi n al d e cr e e i n 
t h e s ai d s uit w a s s u b s e q u e ntl y affir m e d b y t h e C o urt 
of E rr o r s a n d A p p e al s i n t h e s pri n g or e arl y s u m m er 
of t h e y e ar 1 9 0 3.

8. T h at i n t h e m o nt h of S e pt e m b er, 1 9 0 3, at t h e 

ti m e of t h e s er vi c e of t h e n oti c e h er ei n aft er m e nti o n e d, 

G e or g e H. D a y, M. T o s c a n B e n n ett, N. J. B u dl o n g, 
P hili p T'. D o d g e, J o h n H o n e, A. D. N e wt o n, Al b ert 

A. P o p e, I s a a c L. Ri c e a n d Fr e d. Vi e w e g w er e t h e 
dir e ct o r s of t h e El e ctri c V e hi cl e C o m p a n y a n d t h at 
si n c e t h at ti m e t h e s ai d c o m p a n y h a s n ot fil e d i n t h e 
offi c e of t h e S e cr et ar y of St at e a n y r e p o rt gi vi n g a li st 
of it s offi c er s a n d dir e ct or s, a s r e q uir e d b y l a w, a n d 
y o u r o r at o r t h er ef or e c h ar g e s t h e tr u t h  t o b e t h at t h e 
s ai d p er s o n s w er e t h e n a n d hit h e rt o h a v e b e e n a n d 

n o w ar e t h e dir e ct o r s of t h e s ai d c or p or ati o n.
T h at i n t h e m o nt h of S e pt e m b er, 1 9 0 3, y o ur or at or 

s er v e d u p o n t h e s ai d El e ctri c V e hi cl e C o m p a n y a n d 
u p o n t h e p er s o n s w h o w er e t h e n it s dir e ct or s a n oti c e 

i n a n d b y w hi c h y o u r o r at o r n otifi e d t h e s ai d B o ar d of
4 0
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Directors of the facts hereinabove stated in relation to 
the unlawful declaration of dividends out of the capi-
ta l of the said corporation, and that in said notice 
your orator demanded that the said corporation, its 
officers and directors, should forthw ith take such pro-
ceedings as might be necessary, or as they might be ad-
vised, to charge the said directors who declared the 
said dividends jo in tly  and severally as their lia b ility  
might appear w ith the amount so divided, withdrawn 
and paid out, w ith interest, and to collect the same by 10 
law ful proceedings fo r the benefit of the said corpor-
ation and to collect also such damages in addition 
thereto as might have accrued to the said corporation 
by reason of the illegal payments of the said dividends 
and that your orator therein and thereby requested 
that a meeting of the then Board of Directors of the 
said corporation should be called immediately to con-
sider his demand and to direct action to be taken upon 
it, and that in and by the said notice your orator called 
the attention of the Board to the fact that he had pre- 2° 
viously brought suits in this court in respect to the 
matters now complained of, to which suits some of the 
then directors of the said corporation were parties, 
and that in response thereto your orator in the la tte r 
part of the year 1903 received from the President of 
the said corporation a letter enclosing a resolution of 
the Board of Directors of the said corporation, certi-
fied to by the secretary thereof, in and by which it  
was resolved that the demand of your orator that suit ^  

be brought against the former directors of the said 
company to recover said dividends w as thereby denied.

9. That at the time when said Board of Directors 
so refused to sue for the moneys so unlaw fully paid out 
as dividends they well knewT that said dividends had 
been unlaw fully declared and paid out and that there 
was no valid reason why said Electric Vehicle Com-
pany should not sue for said moneys so unlaw fully 
paid out and that in refusing so to sue said Board of 
Directors did not act or intend to act fo r the benefit 4o



6

of the said Electric Vehicle Company but were acting 
and intended to act for the benefit of said directors 
who had participated in the declaration of said unlaw-
fu l dividends and that their refusal so to sue was 
unlawful and in violation of the ir duty to the said 
corporation.

10. That your orator is informed and believes i t  to
be true and charges the tru th  to be, that the declar-
ation and payment of the said dividend was a wanton
disregard of the law of this State and of the rights
of the said corporation and its stockholders; that your
orator is likewise informed and believes i t  to  be true
and charges the tru th  to be that there was never placed
before the Board of Directors of the said corporation
any statement of the accounts of the said corporation
or of its  financial condition which showed that it  had
made any profits which would warrant the payment
of the said dividends, and that the said Rudolph H.
Kissel as one of the directors of the said corporation, 

on never inquired into its financial condition and voted 
blindly for the declaration of the said dividends w ith-
out knowing anything whatever of the financial condi-
tion of the said corporation; that, there was nothing 
in the nature of its assets nor in the character of the 
business in which it  was engaged which would justify  
the said Rudolph H. Kissel, or any of the directors of 
the said corporation in believing that their said 
corporation had earned and had in its  possession any 

, surplus or net profits out of which law ful dividends 
m ight be paid.

11. That your orator had been informed and 
believes and charges the tru th  to be that the said 
Rudolph H. Kissel and the directors of the said 
corporation who voted fo r the said dividends claim 
that in valuing the assets of the said corporation for 
the purpose of ascertaining whether there was a sur-
plus or net p ro fit but of which dividends could be 
law fu lly declared, they valued the stocks of certain 
corporations held by the Electric Vehicle Company or

40



in which the Electric Vehicle Company was interested, 
at a large amount, hut your orator shows that the 
stocks of the companies then owned by the Electric 
Vehicle Company never had any such value as the 
said directors then placed thereon and that this fact 
was well known to the said Rudolph H. Kissel and to 
the other directors of the said corporation when they 
declared and paid the said dividends; that there was 
never any fa ir and honest valuation made of the 
assets of the said1 corporation by the said directors 
for the purpose of ascertaining whether i t  had a sur-
plus or net profit enabling it  to  pay dividends under 
the law, and that there never was any such surplus or 
net profit applicable to the payment of dividends and 
that the payment of said dividends was a fraudulent 
act for which said directors, including the said 
Rudolph H. Kissel, are by law jo in tly  and severally 
liable to said corporation; that p rio r to the declara-
tion of said dividends the business had never been 
carried on w ith a profit, as was well known to the 
said Rudolph H. Kissel and the* other directors.
4 12 And your orator further shows that such 
surplus as is pretended by the said Rudolph H. Kissel 
and the other directors to have existed were a rb ita rily  
and ficticiously made to appear by placing upon the 
slocks of companies owned by the Electric Vehicle 
Company a forced and unwarranted valuation; that 
said stocks were at certain periods during the time of 
the declaration of said dividends quoted in the market 
at prices many times their actual value and that said 
quotations were purely speculative and temporary as 
was well known to the said Rudolph H. Kissel and the 
other directors, and that, none of the said stocks owned 
by said corporation were ever sold by i t  at said prices 
or any other prices and that the prices of said stock 
as quoted in the market have since the declaration of 
the firs t of the said dividends violently declined, and 
have for many years stood at a figure which would 
show an enormous loss to the said Electric Vehicle 
Company on its investment therein.

10
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13. That none of the companies whose stock was 
thus owned by the Electric Vehicle Company had at 
the time of the declaration of said dividends or ever 
since earned any profits or surplus, and never offered 
any prospect of earning such profits, but on the con-
tra ry  thereof the business carried on by said com-
panies was of no importance or extent whatsoever, and 
that in fact some of said companies have since been 
entirely dissolved because of their utter lack of busi-

0 ness or earning capacity.
14. And your orator shows that the pretense of a 

high valuation of the stocks of the said companies as 
indicating a sulplus or profits accruing to the Electric 
Vehicle Company was a purely fraudulent and unwar-
ranted device resorted to by the said directors, includ-
ing Rudolph H. Kissel.

W h e r e f o r e , Inasmuch as your orator is without 
remedy by the rules of the common law, he prays:

1. That the said Rudolph H. Kissel and the said 
Electric Vehicle Company may true, fu ll and perfect 
answer make, but w ithout oath, to a ll and singular the 
premises, and that they or such of them as have know - 
ledge thereof may set forth and discover when the 
Electric Vehicle Company was organized and what 
was its then authorized capital stock, and how divided 
into common and preferred stock and at what times 
and, on what dates its  authorized capital stock was in- 
creased and. the amounts of money and property re-
ceived upon the issue and sale of said stock, and the 
dates when so received, and what business the Electric 
Vehicle Company has been engaged in from the date of 
its organization down to the present time, and the 
manner in which the same has been carried on, and the 
character and extent of its business, and the number of 
vehicles it  has manufactured and sold, and what 
profits have been made by the Electric Vehicle Com-
pany from its  organization down to the time of the 
declaration of the last dividend herein above referred
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to and whether it  ever had any surplus at that time 
and i f  so the amount thereof; and from what source 
the same was derived and the manner in which such 
profits and surplus are entered in its books of account, 
and that they may state each and every source of 
revenue and profit from which the revenues or profit« 
of the said company have been derived since the organ-
ization of the said company, out of which the said 
dividends could be law fu lly paid, and the several 
amounts of such revenues or profits, and that they, or 10 
such of them as have knowledge thereof, may set out 
and discover what dividends were paid upon the capi-
ta l stock of the said corporation, common and pre-
ferred, and the dates when the same were resspectively 
declared and made payable and paid, and that they 
may likewise set out and discover the funds from 
which the said dividends were paid and the source or 
sources from which the said funds were derived, and 
that they may set forth  and discover what statements, 
balance sheets, reports or other documents were made  ̂
or compiled from time to time by the said corporation 
for the use of the Board of Directors in ascertaining 
whether the profits had been made or not out of which 
the above mentioned dividends were declared and that 
they may set out and discover what losses had been 
rcurred by the said corporation from the date of its 

organization down to the time of the declaration of 
the last of the said two dividends hereinabove men-
tioned, and in what way such losses were incurred and 
the amounts thereof, and when the same accrued and ^  
whether the same had been entered in their books of 
account or not, and i f  so, what entries were made in 
relation thereto and when; and that the said defend-
ants or such of them as have knowledge of the same 
may set forth and discover the names of a ll corpor-
ations in which the Electric Vehicle Company was a 
stockholder at the time of the declaration of the said 
dividends and the numbei* of shares of stock in such 
companies respectively held by the Electric Vehicle
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Company, and so far as they have knowledge, in for-
mation and belief in regard to the same, that they may 
set out and discover what the assets of such corpor- 
atons severally were and at what valuation the stocks 
therein held by the Electric Vehicle Company were 
valued by the Electric Vehicle Company or its Board 
of Directors from time to time fo r the purpose of the 
declaration of the dividends hereinabove mentioned.

10 And that the Electric Vehicle Company may set out 
and discover a ll the inform ation it  had in relation to 
the value of the said stocks at the time the said d ivi-
dends were declared and the manner in which such 
information was given to it, and that they, or such of 
them as have knowledge of the same, may set out and 
discover what assets the said corporation, in which the 
Electric Vehicle Company held stock as aforesaid, 
owned at the time the above mentioned dividends were 
declared, and the value of the same and the amount

2° of the liab ilities of the said corporations.

2. That i t  may be declared by the decree of this 
court that the dividends which were made and 
declared by the said corporation and voted for by the 
said Rudolph H. Kissel, as hereinabove stated, at the 
time and on the days hereinabove set out in that 
behalf, were not declared and paid out of the surplus 
and net profits of the business of the said corporation 
but that the same were declared and paid out of the

30 Capital thereof; and that the said Rudolph H. Kissel 
may be decreed to account for the amount of the said 
illegal dividends and that the amount thereof may be 
ascertained by the decree of this court and the said 
Rudolph H. Kissel be decreed to pay to the Electric 
Vehicle Company the amount so ascertained.

3. That your orator may have his costs in this suit 
to be taxed, and such other and further re lie f as the 
nature of his case requires and as shall be agreeable to
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May i t  please your Honor to grant unto your orator 
the State’s w rit of subpoena, directed to the said 
Rudolph H. Kissel, and the Electric Vehicle Company, 
commanding them to appear in court to answer the 
premises and abide such decree as shall be made 
against them.

COULT, HOW ELL & TEN EYCK, 
S o l i c i t o r s  f o r  a n d  o f  C o u n s e l  i c i t h  C o m p l a i n a n t .
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IN  CHANCERY OF NEW JERSEY.

10

B e t w e e n

R i c h a r d  S i e g m a n ,

E l e c t r i c  V e h i c l e  C o m p a n y

and R u d o l ph  H. K i s s e l ,

C o m p l a i n a n t ,

and

D e f e n d a n t s .

) O n  B i l l ,  e t c .

P L E A .

The plea of the Electric Vehicle Company, one of 
the defendants, to the B ill of Complaint of Richard 
Siegman in the above entitled cause

This defendant by protestation, not confessing or 
acknowledging a ll or any of the matters and things 
in the said b ill to be true, in manner and form as the 

~0 same are therein set forth and alleged, for plea to all 
the re lie f sought by said b ill, and also to a ll the dis-
covery thereby sought, says:

In  the month of September, nineteen hundred and 
three, the complainant, Richard Siegman, made a 
demand in w riting  upon this defendant and its direc-
tors and officers that they should take legal proceed-
ings against the former directors of this defendant to 
recover the dividends declared by them and paid to 
stockholders. (A copy of said demand, dated Septem- 

® ber one, nineteen hundred and three, is annexed 
hereto marked as “ Exhibit A ”  and forms part of this 
plea,) The said demand was laid before the directors 
of this defendant at a meeting held by them September 
fifteenth, nineteen hundred and three No one of the 
directors who were in office at that time, or who have 
been in office at any time since, was a director or 
officer of this defendant at the time of the declaration 
of dividends by the company in the years eighteen 
hundred and ninety-nine and nineteen hundred, or

40
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was in any manner concerned therein. The directors 
at their said meeting appointed a committee to examine 
and report upon the application of the complainant 
w ith the aid and advice of counsel, and the committee 
of the company thereupon made their report to the 
Board of Directors at a meeting held by the directors 
on the twenty-ninth day of September, nineteen hun-
dred and three. (A  copy of said report is annexed 
hereto as “ E xhib it B” and forms part of this plea.) 
Thereupon the Board of Directors examined the ac- 10 
counts, documents and statements showing the his-
tory and affairs of the company in the years eighteen 
hundred and ninety-nine and nineteen hundred, and 
procured the advice of Hon. Robert H. McCarter, 
special counsel employed in this matter, not previously 
concerned in the business of the company; and being 
satisfied that the report of their committee was cor-
rect, approved the same and adopted resolutions on 
said twenty-ninth day of September, nineteen hundred 
and three (a copy of which marked as “ E xhibit C”  is 20 
annexed to and forms part of this plea), whereby it  
was determined by the said Board of Directors that 
no suit should be brought by the company or on its 
behalf to recover from its former directors any of the 
dividends declared, unless a m ajority in interest of 
the stockholders, other than the former directors, 
should so order. A copy of said resolutions was on 
the same day sent to the complainant, and no action 
was taken by him or by any other of the stockholders 
u n til the thirteenth day of January, nineteen hundred 30 
and four, when a demand was made on behalf of the 
complainant for the calling of such a meeting. (A 
copy of said demand, dated January twelfth, nineteen 
hundred and four, is annexed hereto as “ E xhib it D ”  
and forms part of this plea.)

Pursuant to said demand the president of this de-
fendant called a special meeting of the directors, and 
thereupon, by resolution; at a meeting held by them 
February th ird, nineteen hundred and four, called a

40
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spécial meeting of the stockholders to consider the 
said demand of thé complainant. Formal notice was 
given to a ll the stockholders of the company of a 
Special meeting of stockholders, to be held at the com-
pany’s office February twenty-fourth, nineteen hun-
dred and four, at eleven A. M., to consider and act 
upon the said demand of the complainant, and the 
said notice contained a copy of the said notice given 
to this defendant by the complainant dated September 
first, nineteen hundred and three, and of the said 
report of the committee and of the resolutions adopted 
thereon, and a copy of said notice given on the part 
of the complainant requesting that such meeting 
•should be called; of a ll which copies are hereto an-
nexed and form part of this plea.

Pursuant to said notice, a meeting of stockholders 
was held accordingly at the office of the company, at 
which meeting there were present in person or by 
proxy stockholders holding one hundred and twenty- 

^  five thousand four hundred and nine (125,409) shares 
"  (feeing more than a m ajority of a ll the shares), none 

of Which were owned fey any of the former directors 
of the company, by whom the dividends referred to 
in the b ill had been voted The complainant was 
represented at said meeting by counsel holding a 
proxy to vote on his shares. The notice for the meet-
ing was read to the stockholders, which notice con-
tained the complainant’s deniand that suit should be 

_  brought, the action of the directors, the report of the 
committee thereon, and the complainant’s call for a 
meeting of stockholders (copies of which are annexed 
to and form pabt of this plea), and thereupon the 
following resolution was adôpted, the total number 
of fotes fo r the adoption thereof being one hundred 
and twenty-four thousand, Seven hundred and fiftv-

the adoption thereof being six hundred and fifty  
(650), of wrhich number four hundred (400) were 
voted by the complainant, and nò votes on the ad op-
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tion of said resolution were cast on the shares held by 
any of the, former directors, by whom said dividends 
were voted:

W h e r e a s  i t  appears that no just ground exists for 
a suit against the former directors of the company on 
account of the declaration by them of dividends in 
the years 1899 and 1900; and i t  further appears that 
it  is not expedient nor fo r the interest of the company 
that a suit on that account should be brought against 
the said former directors. : 10

T h e r e f o r e  r e s o l v e d , That the action of the Board 
of Directors in refusing to bring suit against the 
former directors of the company1 to recover dividends 
declared by th&n in the years 1899 and 1900 be ap-
proved and ratified;

“Re s o l v e d , That no suit shall be brought by the 
company or on its behalf to recover from the former 
directors of the company any of the said dividends 
declared by them, or to recover any damages or penal- 21 
ties on account of such declaration of dividends.”

And this defendant says that its directors and stock-
holders, in refusing to bring suit to recover the d iv i-
dends declared by its former directors in the years 
eighteen hundred and ninety-nine and nineteen hun-
dred, and in deciding that no suit should be brought . 
by the company or on its behalf to recover from said 
fornier directors any of the dividends so declared, or 
to recover any damages or penalties on account of 
such declaration of dividends, acted in good fa ith  and 30 
according to their best judgment for the benefit of 
this defendant, and did not act, and did not intend to 
act, for the benefit of said former directors who par-
ticipated in the declaration o f said dividends fo r the 
years eighteen hundred and ninety-nine and nineteen 
hundred, and that the refusal of the said directors to 
bring said suit and of the said stockholders to order 
and direct that the same should be brought was law ful 
and not in violation of the duty of either the said 
directors or stockholders to this defendant. 40 ‘
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A l l  of which matters and things this defendant 
does aver to be true and does plead the same in bar 

of complainant’s bill of complaint.

And this defendant, answering unto such parts of 
the complainant’s b ill as charged, that in the month of 
September, 1903, the complainant served upon this 
defendant and upon the persons who were then its 
directors a demand that this defendant, its officers 

10 and directors, take such proceedings as might be neces-
sary to charge its  former directors who declared the 
dividends in  said b ill complained of jo in tly  and sev-
erally w ith the amounts so divided, withdrawn and 
paid out, and that this defendant, its officers and d i-
rectors, refused the said demand, and that there was 
no valid reason why this defendant should not bring 
such suit, and that, in  refusing to sue, its directors 
did not act or intend to act for the benefit of this de-
fendant, but were acting and intended to act for the 

30 benefit of the said directors who had participated in 
the declaration of said dividends, and that such re-
fusal to sue was unlawful and in violaton of the duty 
of the said directors of this defendant, says that a de-
mand to bring suit against its  former directors was 
in fact served by the complainant upon this defendant 
in September, 1903, a copy of which is hereto annexed 
as E xhib it A. That the Board of Directors of this de-
fendant, consisting of M. J. Budlong, P hilip  T. Dodge,
H. H. Vreeland, W. G. Henderson, A lbert Taylor, 

30 Grant B. Schley, Jr., M. Gavin, 2d, W. O. Knudsen 
and H. W. Kyte, none of whom were in  office at the 
time of the declaration of the dividends complained 
of, considered the said demand and referred the same 
to a committee of its members for investigation, which 
committee made a report thereon, a copy of which is 
hereto annexed as E xhib it B ; that upon the coming 
in  of said report the Board of Directors of this de-
fendant examined the accounts, documents and state-
ments showing the history and affairs of the company

40
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in the years 1899 and 1900, and procured the advice 
of Robert H. McCarter, special counsel employed in 
said matter, not previously Concerned in the business 
of the company; that, being satisfied that the report 
of the said committee was correct, said directors, act-
ing in good fa ith  and according to their best judgment 
for the best interests of this defendant, approved the 
same and adopted resolutions on the 29th day of Sep-
tember, 1903, a copy of which, marked E xhibit C, is 
annexed hereto; that a copy of said resolutions was 
thereupon transmitted to the complainant, and that 
the complainant, in January, 1904, addressed a de-
mand to th is defendant that it  call a meeting of its 
stockholders pursuant to the provisions of said reso-
lutions of September 29th, 1903, a copy of which de-
mand is annexed hereto as Exhibit D ; that thereupon 
said directors called a meeting of stockholders to con-
sider complainant’s said demand, at which meeting 
resolutions were passed, a copy of which is embodied 
in the foregoing plea. And this defendant says that 23 
its directors and stockholders, in refusing to bring 
suit to recover the dividends declared by its former 
directors in the years 1899 and 1900, and in deciding 
that no suit should be brought by the company or on 
its  behalf to recover from said former directors any 
of the dividends so declared, or to recover any damages 
or penalties on account of such declaration of d iv i-
dends, acted in good faith and for the benefit of this 
defendant, and denies that, either at the time when 
said directors refused to bring said suit, or at any 30 
other time, said directors knew that said dividends 
had been unlaw fully declared and paid, or that there 
was no valid reason why this defendant should not 
bring suit to recover said dividends, and denies that, 
in refusing to bring such suit, the directors of this 
defendant acted and intended to act for the benefit of 
the directors who participated in the declaration of 
such dividends and not for the benefit of this de-
fendant, and denies that the refusal of said directors

A0
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to sue was unlawful or in violation of their duty to 
this defendant.

And this defendant prays the judgment of this court 
whether it  ought to be compelled to make any further 
or other answer to. said b ill, and prays to be hence 
dismissed w ith its costs.

M. J. BUDLONG,
[s e a l ] P r e s i d e n t .

A tte s t:
10 H. W. K y t e ,

S e c r e t a r y .

L i n d a b u r y , D e p u e  & F a u l k s , 
S o l i c i t o r s  f o r  a n d  o f  C o u n s e l  w i t h  

D e f e n d a n t  E l e c t r i c  V e h i c l e  C o m p a n y .

30
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St a t e  o f  N e w  Y o r k , )* r <?<? *
Co u n t y  o f  N e w  Y o r k . j

The plea of the defendant Electric Vehicle Company 
was taken this fourth day of May, in the year one 
thousand nine hundred and five before me, a Master 
in Chancery of the State of New Jersey, under the 
common seal of the said corporation, as by its said 
seal hereto affixed appears.

M. J. B u d l o n g , of fu ll age, being duly sworn, ac-
cording to law, qn his oath says that he is the presi-
dent of E lectric Vehicle Company, one of the defen-
dants in the above entitled cause, which is about to 
file the foregoing plea, and that he is the agent of 
said company in this suit. Deponent further says that 2-0- 
the said plea is true in point of fact and is not in ter-
posed for delay, bqt in  good faith.

M a s t e r  i n  C h a n c e r y  o f  N e w  J e r s e y .

I  certify that I  have perused the complainant’s b ill 30 
in the above stated cause, and that the foregoing plea 
about to be filed on behalf of the defendant Electric 
Vehicle Company is well founded in point of law.

LUTHER V. STRYKER, 
M a s t e r  i n  C h a n c e r y  o f  N e i o  J e r s e y .

M. J. BUDLONG.
Sworn and subscribed before me, 

this 4th day of May, A. D., 1905. 
L u t h e r  V. S t r y k e r ,

R. V. LINDABURY,
O f  C o u n s e l .

40
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E X H IB IT  A,

To The Electric Vehicle Company:
George H. Day, President of the Electric Vehicle 
Company, and George H. Day, M. Toscan Ben-
nett, M. J. Budlong, P hilip  T. Dodge, John Hone, 
A. D. Newton, A lbert A. Pope, Isaac L. Rice and 
Fred Viewig, Directors of the Electric Vehicle 
Company—

10 T h i s  is  t o  n o t i f y  y o u , That the Board of Directors 
of the Electric Vehicle Company on the firs t day of 
A p ril, eighteen hundred and ninety-nine, declared and 
thereafter paid a dividend on the outstanding pre-
ferred stock of the said company aggregating eighty- 
four thousand eight hundred dollars ($84,800) , and 
on the same day declared and thereafter paid a d ivi-
dend on the outstanding eommon stock aggregating 
one hundred thousand dollars ($100,000).

And that on the th irtie th  day of June, eighteen hun- 
^  dred and ninety-nine, the directors of the said com-

pany then in office declared and thereafter paid a 
dividend on the outstanding common stock of the said 
corporation aggregating the sum of one hundred and 
forty thousand dollars ($140,000).

And that on the th irtie th  day of September, eighteen 
hundred and ninety-nine, the directors of the said 
corporation then in  office declared and thereafter paid 
a dividend on the outstanding common stock of the 
said corporation aggregating the sum of one hundred 

® and fo rty thousand dollars ($140,000).
And that on the th irtie th  day of December, eighteen 

hundred and ninety-nine, the directors of the said cor-
poration then in office declared and thereafter paid 
a dividend on the outstanding common stock of the 
said corporation aggregating the sum of one hundred 
and fo rty thousand dollars ($140,000).

And tha t on the fifteenth day of A p ril, nineteen 
hundred, the directors of the said corporation then in 
office declared and thereafter paid a dividend on the
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outstanding preferred stock of the said corporation 
aggregating one hundred thousand dollars ($100,000).

T h i s  is  t o  f u r t h e r  n o t i f y  y o u , That the dividends 
so paid by the said Board of Directors aggregating the 
sum of seven hundred and four thousand eight hun-
dred dollars ($704,800) were paid out of the capital 
of the said corporation, and not out of its surplus or 
net profits arising from its business. And that by the 
pajrment thereof the directors did divide, withdraw 
and pay to its stockholders a portion of its capital 10 
stock, and did reduce its capital stock in violation of 
t h e  General Corporation Law of the State of New 
Jersey and the Stock Corporation Law of the State 
of New York, and of their duty as such directors.

T h i s  is  t o  f u r t h e r  n o t i f y  y o u , That the directors 
in paying said dividends out of the capital of said 
company caused the company to borrow large sums 
of money and issue a large amount of bonds and 
pledge the company’s property therefor, at a great 
loss to the company; that i t  would not have been 30 
necessary for the company to do this had it  not been 
for the depletion of its capital caused by the payment 
of said dividends out of the company’s capital, and 
the company has been damaged thereby in a large 
amount.

T h i s  is  t o  f u r t h e r  n o t i f y  y o u , That I  am the 
holder of two hundred shares of the preferred stock 
of the said corporation, and am likewise the holder of 
two hundred shares of the common stock thereof, and 
that thé same stands in my name on the books of the 30 
said company.

I  hereby demand that the said corporation, its 
officers .and directors, shall forthw ith take such pro-
ceedings as may be necessary, or as they may be ad-
vised, to charge the said directors who declared the 
said dividends, jo in tly  and severally, as their lia b ility  
may appear, w ith the amounts so divided, withdrawn 
and paid out, w ith interest, and collect the same by 
legal proceedings for the benefit of the said corpora-
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tion, and also such damage in addition as may have 
accrued to said corporation by reason of the illegal 
payment of the said dividends.

I  request that a meeting of the present Board of 
Directors of the said corporation be called imme-
diately to consider my demand and to direct action 
to be taken upon it.

I t  is proper that I  should call your attention to the 
fact that on August th irtie th , nineteen hundred and 

10 one, nearly two years ago, I  brought suits in the Court 
of Chancery of New Jersey for an accounting in re-
spect to the matters now complained of. To these 
suits the Electric Vehicle Company and some of its 
present directors were parties. These suits were dis-
missed, as you know, because I  had not sufficiently 
excused myself from firs t demanding that your com-
pany bring the suits. I  think I  am justified in  assum-
ing that during these two years your company has 
investigated the serious charges then and now made 

20 and that you w ill be prepared to give me an imme-
diate reply to my present demand.

Dated, September 1, 1903.
RICHARD SIEGMAN, 

Care Coult, Howell & Ten Eyck, 
Prudential Building, Newark, N. J., 

or
Mc E l h e n y  & B e n n e t t ,

15 W illiam  St., New York City.

10
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E X H IB IT  B.

To t h e  D ir e c t o r s  o f  t h e  E l e c t r i c  V e h i c l e  C o m-
p a n y  :

Your committee appointed to report upon the appli-
cation of Richard Siegman that suit be brought by 
your company against the former directors to recover 
the amount paid in dividends, report that they have 
examined the accounts, statements and records of the f10 
company at the time of the dividends and have in -
quired into the history of the affairs of the company 
from its organization u n til A p ril, 1900, when the last 
dividend was paid.

The company was organized in New Jersey, Sep-
tember 27, 1897, to manufacture and sell vehicles 
propelled by electric storage batteries and as part of 
the plan purchased the stock, property and business 
of the Electric Carriage and Wagon Company, which 
was doing a profitable business. The price paid was 20 
$5,000,000 in common stock and $60,000 in preferred 
stock. The rest of the preferred stock, which, in all, 
was $5,000,000, was afterwards sold from time to 
time for cash. An essential part of this purchase was 
a contract held by the said carriage company w ith the 
Electric Storage Battery Company, whereby this com-
pany obtained the right to use storage batteries under 
the Brush and other patents, which were essential to 
the business.

Business was carried on in 1898 w ith success, and 30 
the prospects seemed very good. In  February, 1899, 
a sale was made of a plant constructed by the com-
pany in New York C ity for the manufacture and 
operation of electric vehicles in that city. This sale 
was made to a new company called The New York 
Transportation Company for a large sum of money, 
which was paid in cash, and as a part of the transac-
tion a contract was made by this company w ith that 
company, assuring to this company a large income
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from the business of the New York company, if  suc-
cessful, and soon after like contracts were made with 
several other companies w ith large capital operating 
in defined territories in  other parts of the country. 
On March 7th, 1899, there were outstanding preferred 
shares amounting to one m illion and sixty thousand 
dollars, and common five m illion dollars, and a divi-
dend was declared on that date of eight per cent, on 
preferred stock for the year 1899 and two per cent, on 
common, amounting to $184,800. This dividend was 
fu lly  warranted by the surplus accumulated. Soon 
after this competition was threatened by the Columbia 
Automobile Company, which was licensed by the bat-
tery company, and this led to a combination of the 
interests of the three companies whereby this com-
pany obtained exclusive advantages in the use of the 
patented battery, and received in  cash from the bat-
tery company $2,000,000, for which it  issued to that 
company $2,()00,000 of its preferred stock, and also 
$2,000,000 of its common stock, which Avas increased 
by that amount for the purpose.

This was in May, 1899, and in June following 
the company, to a ll appearances, \ATas highly pros-
perous. I t  had purchased and then held 53,000 shares 
of the stock of the three transportation companies, 
each having a substantial capital, whose stock was 
selling readily at high and increasing prices. A ll 
these companies were dependent on this company foi 
vehicles to be operated by them, Avhich they Avere to 
purchase from this company by agreement. The 
stocks in these three companies represented an invest-
ment by this company of $415,000, but were then 
worth at market rate about $1,000,000. On the basis 
of the condition of the company then apparent, a divi- 

, dend of two per cent, on common stock Avas voted June 
13, 1899, and was fu lly  warranted.

The business of manufacture was turned over to a 
new company called The Columbia and Electric Ve-
hicle Company under an agreement Avhereby that com-
pany was guaranteed twenty per cent, profit above
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cost of manufacture, and this company was given the 
exclusive righ t to its output. This company held half 
of its stock for which originally i t  was paid $600,000, 
and afterwards the capital being increased to $2,000,- 
000, this company purchased $400,000 more. This 
company, thus holding half the stock, was entitled to 
half the profits on a ll the orders.

The th ird  and fourth dividends were declared Sep-
tember 16th and December 16th, 1899, each two per 
cent, on common stock, and on each of these dates it  
appeared that on a fa ir valuation of assets at that 
time there was a surplus sufficient to warrant the d iv i-
dends. . The last dividend was declared on March 20, 
1900, and was of two per cent, on preferred stock, and 
amounted to one hundred thousand dollars. A t that 
time the market value of the shares of the transporta-
tion companies held by this company had depreciated. 
There were, however, s till large orders for vehicles 
placed by this company w ith the Columbia Electric 
Vehicle Company, exceeding in amount three m illions 20 
of dollars. The interest of this company in the Colum-
bia E lectric Vehicle Company, which had cost one 
m illion dollars, was supposed to be of much greater 
value. The stock of that company was not on the 
market, and could not be tested by sales. The vehicles 
were s till in demand, the orders being larger than 
ever, and a large profit on them seemed assured. There 
was a confident expectation that the batteries would 
be improved, and this has since been realized, although 
not in time for the machines b u ilt in 1900. I t  cannot 30 
be said that the dividend of one hundred thousand 
dollars declared on preferred stock on March 17, 1900, 
was not properly declared in view of what appeared 
at that time. I t  is now known that the whole enter-
prise upon which the company was embarked was 
unsound, but that was not suspected at that time. The 
confidence of the stockholders and directors in their 
enterprise during the year 1899 is evidenced by the 
market price of their stocks. The directors who were

40
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in  office when the dividends w ere declared w ere large 
stockholders and continued to be such when the experi-
ence of the year 1900 dem onstrated th a t the enterprise 
as o rig in a lly  projected w as a failu re. T hey s till  hold 
m ost o f the stock th ey held then. There is  no ground 
for the charge th at dividends w ere declared to swell 
the price  of shares, or for an y  im proper purpose.

W e report th a t in our judgm ent no action  should 
be brought by the com pany, or on its  behalf, against 

lo  its  form er directors to  recover back the dividends de-
clared  by them. Such an action, w e think, could not 
be sustained, and i f  it  could w e th ink it  w ould be 
u n fa ir  to said  directors and detrim ental to the best 
in terests of the com pany. The com pany is now doing 
a  prosperous, stead ily  in creasin g  business a lon g new 
and better lines, and its  true interests lie  in the prose-
cution and developm ent of th at business, rath er than 
in the prosecution o f law su its  th at w ould be lik e ly  to 
do it m ore harm  than good.

20 M. J. B U D L O N G ,
P H I L I P  T . D O D G E .
M. G A V IN , 2D.

30
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E X H I B I T  C.

The B o ard  o f D irectors h aying exam ined the report 
of the com m ittee appointed to consider the application  
of Ric h a r d  S ie gman , and h aying heard the statem ents 
made by the com m ittee, and h ayin g  exam ined docu-
ments, accounts and statem ents show ing the h istory  
and a ffa irs  o f the com pany in the years  eighteen hun-
dred and ninety-nine and nineteen h u n d red ; and the 10 
B oard being satisfied from  its  exam ination th a t the 
dividends declared in these years w ere reasonably 
made in the ligh t of w h at w as know n and believed at 
the tim e, and th at the said dividends w ere declared 
fa ir ly  and in good faith , and th at it  is not fo r the 
interest o f the com pany th a t su it should be brought 
against the D irectors to recover said  dividends, and 
the advice o f counsel h aving been taken regard in g  the 
power and d u ty  of this B o a r d ;

Re so l v e d , T h at the dem and of Ric h a r d  S ieg man  ^  
that su it  shall be brought again st the form er directors 
of the com pany to recover the dividends declared by 
them in the years eighteen hundred and ninety-nine 
and nineteen hundred, be and the sam e hereby is de-
nied, unless and u n til such su it shall be ordered by 
a m ajority, in in terest of the stockholders, other than 
the said  form er directors, and th at unless so ordered 
no suit sh all be brought by the com pany or on its 
behalf to recover from  the said  form er directors any 
of the dividends declared. 0̂

Re so l v e d , T h a t on the w ritten  dem and of Ric h a r d  
S ieg man  or of an y  other stockholder, the president 
shall ca ll a  special m eeting o f stockholders to consider 
the ap plication  of said  Siegm an, or o f such other stock-
holders, fo r the b rin gin g  of such suit.

40
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E X H I B I T  D.

J a n u a ry  12, 1904.

To t h e  Bo ar d  o f  Di r e c t o r s o f  t h e  E l e c t r ic  V e h ic l e  
Co mpa n y .

G en tlem en :— W e acknow ledge receipt of the letter 
from  you r president, dated Septem ber 29th, 1903, and 
have been unable to rep ly  earlier because of the neces-
s ity  of com m unicating w ith  Mr. Siegm an, who is in 
Europe.

W e note the offer o f yo u r B oard  to  ca ll a  special 
m eeting o f the stockholders to consider M r. Siegm an’s 
demand. W h ile  w e believe th a t the body o f the stock-
holders have no d irective or advisory  au th o rity  in the 
m atters w hich Mr. Siegm an com plains of, y e t now, on 
his behalf, we request th a t you  ca ll a  m eeting of the 
stockholders to consider the dem and m ade by him on 
you r B oard . Y o u  w ill  k in d ly  send Mr. Siegm an’s 
notice o f the m eeting to us.

Y o u rs  very  tru ly ,

CO TILT, H O W E L L  & T E N  E Y C K ,

J. E . H.

30
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IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Between
Ric h a r d  S ie gma n ,

Complainant,
and

Ru d o l ph  H. K iss el  e t  a l s ., 
Defendants.

Order
Overruling
Plea. 10

T h is cause com ing on to be heard on b ill and plea, 
in  the presence of Jam es E . H ow ell, of counsel w ith  
the com plainant, and R ich ard  Y . L in dabury, o f coun-
sel w ith  the defendant, The E le ctr ic  V eh icle  Com pany, 
and the court h aving heard the argum ents of counsel 
of the respective p arties and being of opinion th a t the 
said  p lea  is not g o o d :

It  i s , th e r e u po n , on this fourteenth d ay  of F eb -
ru ary, nineteen hundred and six, ordered th a t the said 
p lea  be and the sam e hereby is overruled w ith  costs.

I t  is fu rth er ordered that the said  defendant, The 
E le ctr ic  V eh icle  Com pany, shall file its  answ er to the 
com p lain an t’s b ill in  tw en ty  days from  th is date, and 
if  i t  fa il to  do so, the said b ill shall be taken as coh- 
fessed as a ga in st The E le ctr ic  V eh icle  Com pany.

R esp ectfu lly  advised,
F r e d e r ic  W. S t e v e n s, 0 

V. C.

40
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IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Between

Richar d  S ie gma n ,
Complainant,

and

Ru d o l ph  H. K i sse l  e t  a l s v  
Defendants.

Mr. L in dab ury, for com plainant.

M r. H ow ell, for defendants.

S T E V E N S , V. C.

The question raised by the p lea  has been very  re-
cen tly  tw ice con sid ered : first, by V ice  C hancellor 
G arrison  in Grocl v. United Electric Company and 
then by Ju dge Lan ning, in Siegman v. Electric Vehicle 
Company. In  both cases the p lea  w as overruled. The 
case in the U nited S tates C irc u it  C ou rt is identical 
w ith  the one in hand. W ere it  not th at an appeal is 
to be taken, I should not th ink it necessary to w rite  
an opinion. A s  it  is, I  shall state, as briefly as pos-
sible, the ground upon w hich I th ink the su it is 

 ̂ sustainable.

The com plainant bases his case upon Section  30 of 
the C orporation  A ct, w hich provides th at no corpora-
tion sh all m ake dividends except from  the surp lu s or 
net profits aris in g  from  its  business, and th a t in case 
of a  v io lation  o f the provision the directors under 
w hose adm in istration  the sam e m ay happen “ shall be 
jo in tly  and severa lly  liab le  a t  an y  tim e w ith in  six  
years a fte r  p a yin g  such dividend to the corporation
and to its  cred itors in the event of its  dissolution or 

40
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insolvency.”  In  A p p leton  v. A m erican M alting Co.,
20 D ick ., 375, the C o u rt of A p p eals  construed th is p ro-
vision and held th a t i t  gave a  rem edy, not on ly  in  cases 
o f insolvency or dissolution, b ut also in cases w here 
the com pany w as going and solvent.

The b ill a lleges th a t on A p ril 1, 1889, the B o ard  of 
D irectors o f the E le ctr ic  V eh icle  Com pany declared a 
dividend o f e igh t per cent, on the preferred  stock and 
tw o per cent, on the common stock, and th a t these 
dividends a g g re g a te d  $184,800, and th a t on Ju n e 30, 10

1899, they deelared a fu rth er dividend of $140,000. I t  
then alleges th a t the defendant, R udolph  H. K issel, a  
director of the com pany, a t m eetings of its  directors, 
voted to declare said  dividends, and th a t the same, to 
the know ledge o f K issel, w ere declared and paid, not 
out o f the su rp lu s or net profits, but out of capital. 
U nder the decision above cited, K isse l thus became 
liable to m ake them good. N ow  the p lea  does not deny 
these allegations. W h at it sets up and a ll  th at it  sets 
up is t h is : th at a fte r  the declaration  and paym ent o f ^  
these dividends an en tire ly  new board of directors 
v  as ch osen ; th at such Board, a fte r  being requested 
to sue, appointed a com m ittee to exam ine and report 
upon the m atter; th at the com m ittee reported again st 
brin gin g  suit, and th a t the B oard , a fte r  exam ination, 
approved the report and adopted a resolution th a t the 
com pany should not sue unless a m ajo rity  in interest 
of the stockholders, other than the form er d irectors so 
ordered; that a t  the dem and of com plainant a m eet-
ing o f stockholders w as called, a t w hich com plainant 0̂ 
was represented, and th a t by a vote of 124 ,759 to  650 

it w as resolved by them th at no ju s t ground for su it 
against the form er d irectors existed, and that, it not 
being expedient oif for the in terest o f the com pany to 

bring suit, the action  of the directors in refu sin g  to 
do so w as ratified and approved.

This p lea  does not deny th at the dividends in ques-
tion w ere declared and paid  out o f cap ita l and th at 
K issel knew  th at they were, consequently, i t  does not

40



32

deny th a t there w as a clear cause of action  against 
K isse l fo r $324,800. A ll  th at i t  sets up in excuse or 
ju stificatio n  for not b rin gin g  su it is th a t the present 
directors and a large  m ajo rity  o f the stockholders now 
th in k  th at no ju st ground exists th erefore and th at it 
is not for the interest o f the com pany to prosecute; 
in other words, ad m ittin g  th at, under the statute, 
K isse l is lia b le  to  refu nd  the money, it  is not thought 
fa ir  to him  or expedient for the com pany to enforce 

J0 the lia b ility . N ow , as I  understand the decisions, and 
as Ju dge Lan ning, on an id entical state  of facts, de-
cided, neither o f these reasons is good as again st dis-
senting stockholders.

In  Dunphy v. Travellers Newspaper Association. 
146 M ass, 495, the court said th at i t  is not a lw ays best 
to insist upon a ll  one’s r ig h ts ; that a corporation act-
in g  by  its  directors or by vote of its  members may 
p roperly  refuse to b rin g  a su it w hich one of its  stock-
holders believes should be prosecuted, and th at in such 
case the w ill of the m ajo rity  m ust co n tro l; but they 
add, “ The court cannot in terfere  w ith  the m anage-
m ent o f corporations in m atters w hich are properly 
w ith in  th eir discretion, so long as th eir discretion is 

fa ir ly  exercised.”
In  Corbus v. Alaska Treadwell Gold Mining Co 

187, U. S., 455, Mr. J u stice  B rew er say s: “ T h is court 
w ill exam ine the b ill in its  en tirety  and determine 
w hether under a ll the circum stances the p la in tiff  has 
m ade such a show ing of w ron g on the p a rt of the cor- 

^  poration  or its  officers and ifiju ry  to h im self as will 
ju s tify  the su it The directors represent a ll the stock-
holders and are presum ed to act honestly and accord-
in g  to th eir best judgm ent for the interest o f all. Their 
judgm ent as to any m atter la w fu lly  confided to their 
d iscretion  m ay not lig h tly  be challenged by any stock-
holder or, a t his instance, subm itted for review  to a 
court o f equity. The d irectors m ay sometim es prop-
erly  w aive a  legal rig h t vested in the corporation in 
the b elie f th a t its  best in terests w ill be prom pted by

40



not in sistin g  on such right. They m ay regard  the 
expense o f enforcing the r ig h t or the furth eran ce of 
the general business o f the corporation in determ ining 
w hether to w aive or in sist upon the right. A s  said in 
D odge  v. W oolsey, 18 H ow ard, 344, “ the circum -
stances o f each case m ust determ ine the ju risd ictio n  
of a court o f eq uity  to  give the re lie f sought.”

In the C orbus case the re lie f w as denied; in the 
D odge-W oolsey case i t  w as granted  under the fo llo w -
ing circum stances: W oolsey w as a shareholder in the 
B ranch  B ank of C leveland. The bank w as in co r-
porated under an act o f the S tate  of Ohio, w hich pro-
vided th a t it  should be taxed  in a  certain  mode. It 
w as subsequently sought to impose a greater tax. The 
contention on behalf of the bank w as th at the first 
act constituted a contract on the subject of taxation  
which the subsequent legislation  im paired, and such 
w as the view  taken by the Suprem e Court. The d irec-
tors, it  w as alleged in the bill, had been requested by 
W oolsey to take m easures by su it or otherw ise to 
assert the franchises of the bank again st the collection 
of the in con stitu tion al tax , and, w h ile  adm ittin g  the 
ille g a lity  of the tax, had refused, “ because of the m any 
obstacles in the w ay  o f testin g  the law  in the courts o f 
the S ta te .”  A lth ou gh  the case w as devoid of an y  ele-
ment o f ultra  vires, frau d  or oppression, the Suprem e 
C ourt held th at the su it w as m ain tain ab le; in other 
words, the constitution al righ t to protection again st 
the im position of a fu rth er ta x  being adjudged, the 
stockholder w as perm itted, as the representatiye of 
the com pany, to override the judgm ent o f the directors 
on the question of the expediency o f testin g  the righ t 
in the courts.

T h is case appears to me to control the decision of 
the case in hand. W e m ust, as the pleadings stand, 
regard the rig h t o f recovery a ga in st K isse l to be clear, 
for, as I  have said, it is exp ressly  averred in the bill 
that he knew  th at the dividends w ere a ll paid  out of 
capital, and n otw ith stan ding this knowledge, voted
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for th eir paym ent. This m akes a p erfectly  clear case 
a ga in st him, how ever the m atter m ay stand as to the 
others. The fact th a t a  com m ittee of the directors 
m ay have thought th a t as to the lia b ility  of the d irec-
tors gen erally  in office when the dividends w ere de-
clared  there m ight be some doubt or question is im m a-
te ria l ; for ta k in g  the fa c ts  to be as a lleged by the bill, 
and not denied by the plea, th is.doubt does not extend 
to K issel. Then, the only other ground assigned for 

•  ̂ not suing is found in the bare statem ent th at su it is 
inexpedient. B u t if  the circum stances of each case 
are to determ ine the question of ju risd iction , then, 
the rig h t being clear, i t  ought to  appear w hy it  is 
inexpedient. I f  K isse l be solvent (an d there is no 
intim ation  o f in so lven cy), and i f  the r ig h t to recover 
so large  a  sum  ($324,000) be undoubted, some good 
reason should be given fo r not suing. B u t no reason 
w hatever is  given. The case, therefore, as it  now 
stands, m ust be regarded as fa llin g  rath er w ith in  the 
ru lin g  of D odge  v. W oolsey, 18 H ow. (U . S .) ,  344, 
than w ith in  th a t of Haw es v. Oakland, 104, U. S., 450, 
and Gorbus v. M ining Go., 187, U. S., 455.

30
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IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Between

R i c h a r d  Si e g ma n ,
Complainant,

E l e c t r ic  V e h i c l e  Co m pa n y  
and Ru d o l ph  H. K i s s e l / 

Defendamts.

NOTICE OF APPEAL FROM ORDER OVER-
RULING PLEA.

E lectr ic  V eh icle  Com pany, one of the defendants 
in the above entitled  cause, hereby appeals from  an 
order m ade in the said cause on the fourteenth day 
of F eb ru ary , 1906, o verru lin g  the p lea  o f the said  20 
defendant to the com plainant’s b ill of com plaint 
therein and from  the w hole and every p a rt thereof, 
to the C o u rt o f E rro rs  and A p p eals  in the la s t  resort 
in a ll causes.

D ated F eb ru ary  20 , 1906.

L I N D A B U R Y , D E P U E  & F A U L K S , 
Solicitors for and of counsel with 

Defendant Electric Vehicle Co.
I conceive there is a good cause fo r an appeal in 

the above stated cause. 30
R. V . L I N D A B U R Y ,

Of Counsel with Defendant 
Electric Vehicle Co.

On Bill, &c.

10

40



36

N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D

E l e c t r i c  V e h i c l e  Co m pa n y  
and Ru d o l ph  H. K i s s e l ,

D efendants-A ppellants.

P E T I T I O N  O F  A P P E A L  O F  E L E C T R I C  V E H I C L E  
C O M P A N Y  F R O M  O R D E R  O V E R -  

20 R U L IN G  P L E A .

To the H onorable the C ourt of E rrors and Appeals  
in  the last resort in  d ll causes:

The petition  of E le ctr ic  V eh icle  Com pany, the ap-
p e lla n t in the above stated cause, resp ectfu lly  shows 
th at your petitioner finds itse lf  aggrieved by an order 
m ade in the C ourt of C hancery by his H onor W illiam  
J. M agie, C hancellor o f N ew  Jersey, bearing date the 
fourteenth day of F eb ru ary , in the year one thousand 
nine hundred and six, in a cause w herein the said 
R ich ard  Siegm an w as com plainant, and the said  R u-
dolph H. K isse l and your petition er w ere defendants, 
in th is  re s p e c t: th at the said order overrules the plea 
theretofore filed by your petitioner to the b ill of com-
p la in t filed in the said  cause by the said com plainant. 
A n d  y o u r  petitioner hum bly appeals from  the said 
order an d  the w hole thereof upon the ground th at the 
sam e is erroneous and co n trary  to equity, for th at the 
said plea should have been sustained and a decree

A P P E A L S .

B etw een

R i c h a r d  Si e g ma n

C om plainant-Appellee, 

and On B il l ,  tl*c.

40
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made adjudging that the said plea was a sufficient 
answer to the complainant’s b ill of complaint, and 
that this defendant was not bound further to answer 
the complainant’s said b ill of complaint.

Your petitioner therefore prays that the said order 
of the Chancellor may be reversed, set aside and for 
nothing holden, and that your petitioner may have 
such further and other re lief in the premises as to 
this honorable court shall seem meet.

LIN D ABU R Y DEPUE & FAULKS, 10 
S o l i c i t o r s  f o r  A p p e l l a n t .

R. Y. LINDABURY,
Of C o u n s e l  w i t h  A p p e l l a n t .

20
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NEW  JERSEY COURT OF ERRORS AND 
APPEALS.

B e t w e e n

R i c h a r d  S i e g m a n ,

E l e c t r i c  V e h i c l e  C o m p a n y ,

D e f e n d a n t - A p p e l l a n t .

C o m p l a i n a n t - A p p e l l e e  

and A n s w e r .

T H E  A N S W E R  O F  T H E  A B O V E  N A M E D  

A P P E L L E E  T O  T H E  P E T I T I O N  O F  

A P P E A L  O F  E L E C T R I C  V E H I C L E  

C O M P A N Y ,  T H E  A B O V E  

N A M E D  A P P E L L A N T .

This appellant, not acknowledging a ll or any of the 
matters which in the said petition of appeal are con-
tained to be true, for answer thereto nevertheless says 
and admits that a decree was on the fourteenth day 
of February, nineteen hundred and six, made and 
entered in  the Court of Chancery in the cause for that 
purpose mentioned in the said petition as is therein 
stated, but as to the substance and form thereof this 
appellee prays to refer thereto when the same shall be 
produced, and this appellee is advised and believes 
that the said decree is agreeable to equity, and he 
prays that the same may be affirmed w ith costs to be 
adjudged to him.

COULT & HOW ELL,
S o l i c i t o r s .
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