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2 Complaint 

COMPLAINT. 

EW JERSEY SUPRE1'1:E COUR1.'. 
ATLANTIC COUNTY. 

l O GEORGE ,v. LEECil, 

20 

Plaintiff, 
V. 

ATLANTIC DELICATE SEN 
CoMPANY, a corporation, 
or RonERT HEILLG, BRu:No 
GARR and Jo EPH Bn .... rn, 
partner trading &c., a 

TLA.i: TI DELI ATE 'EN 
OoMPAXY, in the alterna-
tive, 

Defendant . 

ction at Law. 
Complaint. 

I laintiff, Georo·e , . Lo ch, a resident_ of the City 
of Plea ·antYill , in the Count. of Uantic and State 
of ew J er ey, says: 

30 1. That durino· the month of ov~mber, 1922, 
Charle I. Lafferty wa less e of certain rooms on 
the econd floor of premi e known a #1410 ~t-
lantic Avenue, Atlantic ity, ew Jersey, o~ which 
\.tlantic D licato en Company, a corpora~1011, or 

Rob rt Heilig, Bruno Garr and Jo eph Brunig, part-

Complaint 3 

ners trading &c., a Atlantic Delicatessen Company, 
defendants, ,,·ere the then owners. 

2. That said premises consisted of a brick build-
ing, containing three stories, the first floor of said 
building being occupied and used as a pastry shop, 
the second and third floors of said building were 
rented by aid defendant for dwelling and office pur-
po es. 

3. That the econd and third floors of said prem-
i. c' ,Yero reached by a common hallway, under the 
control of the lessor, and lighted by electric li 0 ·hts 
under the control of aid 1 ssor, and operated from 
a s·witch within the pastry shop on the fir t floor of 
, aid building. 

10 

-t '11 hat tho room occupi d by the sai 1 Charle I. 
Lnffcrty, above-mentioned, were used a the Demo-
erai,jc political headquarter , and that plaintiff, on 20 
the 7th of ovomber, 1922, was a challenger for the 
Democratic party in aid ity of Pleasantville, 
~- J., and after the vote had been counted, carried 
th return from said ity of Pleasantville to the 
DPmocratic headquarter , located in the rooms 
lea .. od by tho said hades I. Lafferty, a afore aid. 

5. That plaintiff remained in said rooms until the 
,·otc from va1'ious precincts and di tricts had been 
l'cceivec1, and at or about h::l_lf-pa t one o'clock 011 "() I} . j 

1c morning of ovemb r 8th, 1922, plaintiff left 
~a id D mocratic headquarters, int ndi11°· to go io his 
homo. 

(>. That tho defendant le or had neo-lectod and 
failed cm the said nio·ht of ovember 7th and 8th, 



4 Complaint 

1922, to light and cause to be lighted the electric 
lights in said halhvay. 

7. That plaintiff, while proceeding carefully along 
said halhvay in the darkness, and without any fault 
upon plaintiff's part, fell down one flight of stairs, 
ancl ·was seriously and permanently injured. 

8. That as a r esult of said fall, plaintiff sustained 
IO a fractured right femur, his rig11t leg and muscle_s 

became shortened, his right foot turned outward, 
loss of motion in his right leg, severe shock, and 
nervousne s, ·with great pain in the spine, and a 
constant cough, ·which injuries are permanent. 

9. That plaintiff, since said fall, ha-s been and is 
in impaired health, and unable to follow his usual 
vocation, resulting in great monetary loss to plain-
tiff because of plaintiff being obliged to expend large 

ZO sums of mone_y for painters, carpenter~ and ot?er 
artisans and suffers great mental pain, anguish, 
humiliation and mental suffering by reason of said 
injury and consequent lameness. 

10. Plaintiff, in endeavoring to effect a cure has 
expended large urns of money for doctors' and 
nurses' service·, medicine , hospital expenses, X-
1·ays, massage and electrical treatments. 

11. Plaintiff demands against the defendant, At-
30 lantic Delicatessen Company, or in the alternative 

against the defendant, Robert Heilig, Bruno Garr 
and Joseph Brunig, partners, trading as Atlantic 
Delicates en Company, damages in the sum of $40,-
000.00. 

BouRGEOIS & CouLOMB, 
Attorneys of Plaintiff. 

Comvlaint 5 
Duly served ,vith summons and complaint, April 

28tb, 1924, on Atlantic Delicatessen Company, by 
leaving a copy at the residence of Robert Heilig, 
president of said Atlantic Delicatessen Company, at 
Northfield, Atlantic County, New Jersey, with a 
member of his family above the age of fourteen 
:vear , to Vi'it, his niece; April 28, 1924, on RoUer't 
Heilig, by leaving a copy at his residence in North-
fie ld, Atlantic County, Nevi, Jersey, with a member 
of his family above the age of fourteen years, to wit, 10 
his niece ; April 28, 1924, on Bruno Garr, by leaving a 
rop? at his residence in Northfield, Atlantic County, 
N e·w J ersey, with a member of his family above the 
age of fourteen years, to wit, his niece; JYiay 8th, 
1924, on Jo eph Heilig, by leaving a copy at his resi-
clenre, 232 South Connecticut Avenue, Atlanti~ City, 
Atlantic County, New Jersey, ·with a member of his 
famil)- a hove the age of fourteen years, to wit, his 
wife. 

HOWARD R. CLOUD, 20 

Rlt oriff 's f ecs $11.18. 

Sheriff, 
By JAMES CIMINO, 

Under Sheriff. 

30 
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6 Answer 

ANSWER. 

(Filed May 17, 1924.) 

NEW JERSEY SUPRE1'1E COURT. 
ATIJANTIC COUNTY. 

GEORGE w. LEECH, 
Plarintifj', 

v. 
A T L A N T I C DELICATESSEN 

CoMPANY, a corporation, 
or RoBERT HEILIG, BRuNo 
GARR and J osEPH BRuNrn, 
partners trading &c., as 
ATLANTIC DELICATESSEN 
CoMPANY, in the alterna-
tive, 

DPf en dani s . 

Action at Law. 
Answer. 

A.tlantic Delicatessen Company, a corporation of 
N e,v Jersey, one of the defendants in the above-en-

30 titled cause, by this answer: 

1. Denies the allegations contained in paragraphs 
1 2 and 3 of the complaint. 
' 

2. Avers that it has no knowledge or jnformation 
sufficient to foTm a belief as to the allegations con-

Answer 7 
tained in paTagraphs 4 and 5 of the complaint, and 
for the purpose of requiring proof thereof, denies 
said allegations. 

3. Denies the allegations contained in paragraph 6 
of the complaint. 

4. Avers that it has no kno\vledge or information 
sufficient to form a belief as to the allegations con-
tained in paragraphs 7, 8, 9 and 10 of the complaint 10 
and for the purpose of requiring proof thereof, de-
nies said allegations. 

FIRST DEFENSE. 

1. Defendant performed each and every obligation 
antl duty it °'ved to the plaintiff. 

2. Defendant ·was under no duty or obligation to 20 
light or cause to be lighted the hallway of the build-
ing as set forth in paragraph 6 of the complaint at 
the time of the occurrences set forth in said com-
plaint. 

SECOND DEFENSE. 
1. The conduct of the plaintiff contributed to the 

injury complained of. 

2. Plaintiff was guilty of contributory negligence. 

3. Tho conduct of the plaintiff was of such a char-
acter as to prevent recovery against the defendant 
in that the plaintiff did not exercise due care as he 
was using the hallway set forth in the complaint, 

30 



8 Reply to .Answer of Defendant 

and with kno,Ylec1°·e of the exi tence of the flight of 
stairs referred to in the complaint, carelessly and 
negligently used the said hallway and without any 
negligence on the part of the defendant, walked into 
uud foll down the stairway referred to in the com-
plaint, as a result of which he was injured. 

LEWIS STARR, 
Attorney of Defendant, Atlantic 

Delicatessen Company. ' 
10 A true copy. 

20 

30 

EDWARD J. l(ELLEHER, 
Clerk. 

Rl~PLY TO ANSWER OF DEFENDANT. 

NEW JERSEY SUPREl\IE COURT. 
ATLA.r TIC COUNTY. 

GEORGE w. LEECII, 
Pla.intiff, 

v. 
A T L A N T 1 C DEL1 ATESSE 

CoMPA:N"Y, a corporation, 
et al., 

Def end ants. 

Action at Law. 
Reply to An wer of 

Defendant, Atlantic 
Delicates en Co. 

Plaintiff, George W. Leech, says: 

1. Plaintiff denies the allegation set up in the first 
defense. 

Order to Discontinue 9 

2. Plaintiff denies the allegation set up in the sec-
ond defense. 

BOURGEOIS & COULOMB, 
Attorneys of Plaintiff. 

ORDER TO DISCO TINUE. 

EW JERSEY SUPREME COURT. 10 

GEORGE LEECH ' Plaintiff, 
v. Action at Law. 

ATLANTIC DELICATE, SEN 

CoMPANY, et al., 
Defendants . 

Order to Di continue. 

Order d that plaintiff have leave to discontinue 
tho above-stated action against Robert Heilig, Bruno 
Garr an 1 Jo eph Brunig, defendant , without pay-
ment of co ts to said defendants. And it is hereby 
discontinued accordingly. 

· BounGEors & CouLOl\iB, 
Attorneys of Plaintiff. 

\Ve con ent to the entering of above order. 
ScHwrNGHAMMER & Qur " , 

Attorneys of Def end ants, 
Heilig, Garr and Brunig. 

20 

30 
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10 Order 

ORDER. 

(Filed December 18, 192G.) 

NEW JERSEY SUPRE IE OOUtlT. 
ATLANTIC COUNTY. 

GEORGE w. LEECH, 
Pla.intiff, 

v. 
A T L A N T I C DELICATESSEN 

CoMPANY, a corporation, 
or ROBERT 1-IEILlG, BRu.r o 
GARR and JosEPH BRuNrn, 

Action at Law. 
Order. 

20 partners trading &c., a 
ATLANTIC DELICATE . 'E.r 

Co iPA ... Y, in the aHerna-
tiYe, 

Defendants. 

It appearing to tho Court that a discontinuance in 
30 the above- tated cause wa consented to by plaintiff 

and defendants, Robert Heilig, Bruno Garr and Jo-
eph Brunio·; and it further appearing to the Cou~-t 

that a non- uit wa granted to defendant, Atlantic 
Delicatessen Co., upon the trial of said cause, _and 
that by inadvertence and mistake the postea recited 
all tho party def en Iant , and that judgment was en-
tered ao·ain t the plaintiff and in favor of all the 
above defendants: 

Exhibit P1, Lease 11 
It is, on this 17th day of December, 1926, u~on 

motion of Bourgeois & oulomb, attorney of plain-
tiff, ordered that said judgment as to Robert Heilig, 
Bruno Garr and Joseph Brunig be and the same is 
hereby vacated and for nothing holden; so that said 
judgment will remain of record against the plaintiff 
and in favor of Atlantic Delicatessen Co., defendant, 
only. 

LUTHER A. CAMPBELL, 
Judge. 

We consent to the making of the above order. 

EXHIBIT Pl. 

LEWIS STARR, 
Attorney. 

10 

20 

Standard Lease, Atlantic City Real Estate BSJ,ard,. _ "- A ) 

rrHIS I DEr TURE, 1'.fade the fir t day of 
~, A. D. ineteen Hundred and Twenty two, 
BETWEE Atlantic Delicatessen Co., by H. G. 
Harri & Co., gents, a corporation of the State of 
New Jersey, of the first part and Charles I. Lafferty 
of the City of Atlantic City, State of ew Jersey, of 
the second part, 
\VIT ESSETH, That the said party of the first 30 
part hath let and by these presents doth grant, de-
mise and farm let unto the said party of the second 
part Room 5 and 6, econd floor, 1410 Atlantic 
Avenue, Atla.J-,t~,J . J., wi~1.~PB~te_g-
ance , from _J;;,~----: 1, 1922 to tfuire , J19 , at 
the rent pr sum of ~HRElTI HUNDRED BOLLA~ 
{]_,~ ~~ - 0 



-May, 1923:-- ....... u 
All rents ~s ease o be paid at the office 

of H. G. Harris & Co., Guara tee Trus Building, 
Atlantic City, N. J. 

PROVIDED, that if any rent hall be due and un-
paid, or if default be made in any of the covenants 
herein contained, then this lea e shall immediately 

10 cea e and become void, and it shall be lawful for 
the said party of the first part, ,vithout notice and 
·without any demand for said rent, to re-enter the 
said premise and remove all person therefrom, or 
to proceed by action for the recovery of the posses-
Rion thereof, or otherwi e however. 

A D the , aid party of the second part cloth hereby 
coYenant and agree, to and with the said party of 
the fir t part, to pay the aid rent in the proportions 
and upon the conditions aforesaid, and not to assign 

20 this lease, or underlet aid premise , or any part 
ih ereof nor permit any person or persons to occupy ' . the.same, or any part thereof, without the written 
con ent of the party of the first part, or use nor 
permit any part thereof to be used for any othe 
purpose than for offices nor make or suffer to be 
made any alteration therein, without the written con-
ent of said pariy of the first part; and also at the 

expiration of said term, to yield up and urrender 
the pos es ion thereof, with the appurtenances, in as 

30 good state and condition as the same now are; or 
may be put into by the said party of the first part, 
reasonable wear and tear and accidents happening 
by fire or other casualtie excepted; it i further 
agreed betw en the parties hereto that the said 
party of the econd part shall pay for all gas con-
umed, repair or repface all articles that may be 

Exhibit P1, L ease 13 

lost, broken or damaged; repair or replace any 
plumbing, pipes, or fixtures, heating apparatus, or 
radiators, that freeze and burst, due to tenant's neg-
lect, and pay any excess water bill , and remove all 
ashe · and rubbish that may accumulate during the 
term of this lease; and should the said leased prem-
ises be de troyed by fire during the term of this 
lea e the party of the first part shall return to party 
of the second part a just and equitable share of 
uch rent as may be paid in advance to cover unex- I 0 

pire<.l term of said lease. 
In consideration of ervice rendered by H . G. 

Harris & Co., as agents of the Lessor in procuring 
the within 11amcd tenant for the leased premises and 
ihe further con id era tion hereinafter named, said 
Lessor agrees with said agent that they shall be and 
remain agents for said Lessor and said leased prem-
ise mentioned so long as said Lessee is a tenant 
under this lease, or any renewal thereof, or any new 
lea e ; ·aid agent 1 to receive a commission of five 20 
Percent. on the amount of rent actually paid by the 
Le ee, and said agent agrees, if required by said 
Le or, in consideration of aid commission, to en-
deavor to collect the rent as it fall · due; and in the 
event that said Lessee hould purchase the lea eel 
premi es during the term of this lease, or any re-
newal or new lea e thereon, then said Le sor agrees 
to pay said agent a commission of three Percent. 
upon the purchase price. 

RULES and REGULATIO S 30 
Le or will keep in operation in said building 

,varming apparatus for the u e of tenants during 
uch period as the same may be necessary, except 

on Sunday , and will cause said demised premi es 
to be cleaned and cared for, and will also furnish a 
rea onable amount of electricity, as Lessor may de-



14 Exhibit P1, Lease 

termine, for lighting said premises during business 
hours, reserving the right, however, in case Lessee, 
in the judgment of Lessor, or Lessor's Agent, or At-
torney for the time being, uses the electricity in an 
extravagant or unreasonable manner, of requiring 
Lessee to put in meters and pay for the amount used, 
or in default thereof, the supply to be cut off. In 
consideration of the fact that no extra charge is 
made for light, excepting as aforesaid, and for heat 

IO and Janitor's services, Lessor shall not be liable for 
any failure to supply the same not due to gross neg-
ligence on Lessor's part. 

No sign, advertisement or notice shall be in-
scribed, painted or affixed on any part of the outside 
or inside of said building, unless of such character, 
color, size and material, and in such places, as shall 
be first designated by Lessor by endorsement hereon. 
A sign painter authorize_d by Lessor will do such 
work at tenants' expense. 

20 The use of rooms as sleeping apartments is pro-
hibited. 

And the said party of the first part doth cove-
nant that the said party of the second part, on pay-
ing said rent, and performing the covenants afore-
said, shall and may peacably and quietly have, hold 
and enjoy the said demised premises for the term 
aforesaid. 

I '\VIT ESS WI-IEREOF, the said parties have 
interchangeably set their hands and seals hereto the 

30 day and year first written. 
Atlantic Delicatessen Oo. 

H. G. Harris & Co., Agents 
By W. Zimmerman, Vice-Pres. [Seal] 

Charles I. Lafferty [Seal] 
SIGNED, SEALED A JD DELIVERED 

I THE PRESE CE OF 
W. L. Cortelyou 

Exhibit P1, Lease 

STANDARD LEASE 
Atlantic City Real Estate Board 

Atlantic Delicatessen Co., by H. G. 
Harris & Co., Agents 

to 
Charles I. Lafferty 

l1}xpires 192 
H. G. Harris & Co. 

Guarantee Trust Bldg. 
Atlantic City, N. J. 

15 

I() 

20 

30 



16 Testimony 

TESTI1\1ONY. 

ATLA TIO COUNTY SUPREl\IE COURT. 

. 10 Pla,intiff, 
GEORGE w. LEECH, 

20 

v. 
ATLANTIC DELICATESSEN \ 

O01.,1PANY, et al., J 

Defendants., 

Action at Law. 

:IYiays Landing, N. J., February 16, 1926. 

APPEARAr CES : 
:MESSRS. Bo HGEOIS & CouLOMB, for plaintiff. 
:MESSRS. SCHWINGHAMMER & QuINN, for defendant. 
LEWIS STAHR, EsQ., for counsel for defendant. 

The above-entitled case v,ras tried February 16, 
30 1926, ~efore 1-IoN. THEODORE W. SCHIMPF, Judge, 

and a Jtuy. 

(1'.Ir . Bourgeois opened the plaintiff's case to the 
jury.) 

Dr. Theodore Sensem,anr-Direct 17 

(.Mr. Starr opened the defendant's case to the 
jury.) 

The Court : Do I understand that the lights ;vere 
out when ]Ur. Leech went into the building? 

l\Ir. Bourgeois: I do not know whether I said it 
or not, but they were. 

The Court : They were 1 I ( l 

l\I r. Bourgeois : They were. I would like to call 
a docto r out of turn. 

DR. THEODORE SENSEMAN, called as a witness on 
bcl:n l f of the plaintiff, being duly sworn, was ex-
am med and t es tified as follows: 

Direct examination. 

By 1Ir. Bourgeois : 

Q. You are a practicing surgeon in Atlantic City 1 
A. I am. 
Q. And you have been for how many years 1 
A. Twenty-six. 
Q. Are acquainted ·with George Leech ,,,ho sits to 

my left? 
A. Yes. 
Q. Did you have occasion to attend him on, I think, 

November 8th, 1923 1 
A. 1922. 
Q. 19221 
A. I did. 
Q. For what did you attend him ? 

2n 

.1!l 



18 Dr. Theodore Senseman-Direct 

A. I attended him for a comminuted fracture of 
the neck of the femur. 

Q .. Everybody knows what that means but me. 
A. You know what a fracture is. 
Q. I know what a fracture is, but maybe some of 

them do not even know .that. 
A. A fracture is a break in the bone, and ,vhen 

you say comminuted you mean that the break in-
stead of being straight across the bone is broken into 

I() a lot of little pieces, so that it is not a straight crack 
in the bone, but it is a sort of crushing of the/ bone. 
That is commonly as near as I can explain it. 

Q. And sometimes it may be like an impacted frac-
hue 1 

A. Thi was an impacted fracture, and the f rag-
men ts of the lower portion were driven into the 
fragments of the upper portion, and the bone was 
locked in this broken condition. 

Q. 0,,2 where was that fracture, what part of 
20 the femur ? 

A. It was just below the head of the bone, the 
articulating portion of the bone of the hip, just an 
inch below the portion that fits into the pelvis, which 
allows the leg- to move upon the pelvis. 

Q. And the femur is what ? That is that large 
bone of the leg ~ 

A. That is that large bone of the thigh, the thigh 
bone. 

Q. What did you do for him 1 What did you do 
30 for him1 

A. Put him in bed, put sand bags on the leg and 
had him X-rayed. 

Q. Then what f 
A. That is all. 
Q. "\Vhat did you put the sand bags on his leg for f 
A. To keep him from moving his leg and getting 

any further injury. 

Dr. Theodore Senseman-Direct ]9 

Q. I s that the usual practice in cases of fracture 
of the leg "? 

A. That is the usual practice in cases of com-
minuted fracture. 

Q. What did you ;have the X-ray taken for¥ 
A. To verify the diagnosis. The first X-ray was 

on the 8th, to verify the diagnosis ; than we took 
another one on the 25th to see the progress, and 
again on the 12th of December to see what progress 
had been made in the healing of the fracture. 1 Q 

Q. And was the progress such as you could ex-
pect1 

A. Yes, as much as we could expect. 
Q. Now, as the result of that fracture, what was 

the result to ~1r. Leech's leg"? 

I' 

A. Well, on the 12th-on the 27th when he left 
the hospital he had an inch shortening with an ever-
sion-by that I mean the foot was turned out; and 
a stiff knee from the position in bed. 

Q. "'\Vell, will that leg ever again attain its full 20 
length?, 

A. It is impossible. 
Q. Then it is permanent "/ 
A. Absolutely. 
Q. Now, what with regard to the pain and suf-

fering"? Does a fractured leg cause any pain and suf-
fering? 

A. At times-it is one of the most painful injuries 
you can get in the line of a fracture. 

Q. And how long does that pain continue, if it 30 
can be determined? 

A. That is very hard to say, 1r. Bourgeois. I 
cannot say that; I don't know, it varies so in differ-
ent people; it varies so in the construction of the 
tissues around the fracture, and whether it is in a 
mal-position pressing on the nerves. So many things 
enter into that that I cannot answer that question. 



20 Dr. Theodore Sense,man-Direct 

Q. Now, about this turning out of ~is ~oot, what 
·will be the effect of that I Will that 111 time attain 
its original postiion or will it always remain that w~, . 

A. o · that will never come in because that 1s 
due to tl;e impaction; in other words; thi bone im-
pacted in a false position and that stayed t~ere. He 
vYill have to learn to ·walk that way; that 1s all. 

Q. Will it cause him any pain when he is lying 
lO do"·n or sitting down or anything of_ that sort,_ 

A. I don't know; that would be entirely a ubJec-
tive symptom. I don't know. It mi~ht; it might not. 

Q. How long ·was he in the hospital 1 
A. ·He ·was in the hospital from the 8th of No-

vember to the 27th of December, and as my mem-
ory serves me, ho went home in the ~mbula_nce. 

Q. After that time did you see 1nm again, 
A. I never saw him again. 
Q. Doctor, did that fracture and the tu~·ni1~g ou~ 

ZO of hi leg-might it can e a stiffne · , limitation of 
motion of the leg 0? . 

A. vVell there would be a limitation of motion 
from the i;1jury to the hip. There would be a li~ita-
tion of motion in tho knee from the lon°·-continued 
position, and some of that limitation would be per-
manent. The turning out of the foot I don't believe 
would make any difference in tho limitation except 
it ·would make a train on tho mu cles, and an un-
u ual strain on the mu cles, and, therefore, cause dis-
comfort· ,-vhich of cour e ,voulcl go away then. 

30 Q. Wl;at wol;ld be the effect of that fra~tur~d. hip 
and the turning out of the foot upon his tinng1 
Would he tire more quickly 1 

A. Oh, certainly. 
Q. He would tire more quickly 1 
A. Certainly he would, sure. 

Dr. Theodore Se11sema11,-Cross 21 
Q. Would it have any effect upon his nervous sys-

tem? 
A. I think it would, and on his disposition both. 
Q. Both his dispo ition and nervous system 1 
A. I should think so. 
Q. ,Yell, if the nerves are shattered the disposition 

usually goes, any,vay, doesn't it T 
A. Yes. 

Cros ·-examination. l 0 

B~· :.\Ir. Starr: 

Q. Yon first saw ~Ir. Leech on what day! 
A. I aw him on the 8th of November, according 

to my record. 
Q. On the 8th of ovember 1 
A. Eleventh month 8th, 1922. 
Q. And you saw him at the hospital 1 
A. I saw him at the hospital. 20 
Q. And ,vas he under your direct care while he 

was in the hospital 1 
A. He was under my care; yes, sir. 
Q. nd he remained in the hospital how long! 
A. Until the 27th of December. 
Q. V\T ell, you said a moment ago th~ 27th of No-

,·emher. "\Vhich ,-va it 1 
A. No, 27-12th month 27th, 22 he was di charged. 
Q. o he wa in the hospital from the 8th of No-

vember until the 27th of December I 30 
A. That is right. 
Q. Diel you see him just before he was discharged 

from the hospital 1 
A. Ye, sir. 
Q. Same day! 
A. "\Vell, now, I don't know; I imagine so; I usu-

ally do. 



22 Dr. Theodore Senseman-Cross 

Q. And you have not made any examination si11 ee 
that ~ 

A. No; I haven't examined him since. 
Q. He has not been under your care since he wa.~ 

discharged from the hospital 1 
A. I have not seen him since until today. 
Q. And at that time he had the stiffness of the 

knee 1 
A. Yes, sir. 

10 Q. That, of course, to a certain extent would be 
alleviated by time, would it not1 

A. Oh, yes. 

20 

30 

Q. Would be corrected-that is, of the knee f 
A. Yes; that was from disuse. 
Q. And he had then a shortening of the limb of 

about an inch 1 
A. About an inch. That is the same shortening he 

had at the time of injury. He didn't get any shorter 
nor any longer. 

Q. Well, that was the result of the --
A. lP1pEtcted fracture, yes. 
Q. 1lv as there any stiffness of the ankle that you 

recall 1 
A. I don't recall any particularly, no. 
Q. No reason why the ankle should be stiff 1 
A. Excepting that disuse again, as in the knee. 
Q. W ell, if it is the same as the knee, it would 

be stiff from disuse~ 
A. Yes, from disuse. 
Q. What this injury an ordinary broken hip1 
A. An ordinary broken hip t 
Q. Yes. 
A. Well, no ; I would not say so. 
Q. Why not ~ 
A. Well, the ''ordinary'' broken hip is not usually 

a comminuted hip; nor is it always impacted. 
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Q. Well, with this, would you say it was an ordi-
nary broken hip ~ 

A. vVell, I don't think there is such a thing as an 
ordinary broken hip. I don't think you ever do have 
two alike ; I haven't. 

Q. But this was comminuted and impacted both~ 
A. Yes. 
Q. Now, you spoke of the stiffness of the muscles 

of the upper limbs occasioned by the change in loca-
tion of the hip. Of, course, that would be compen- 10 
sated eventually by the use of that member would 
it noU ' 

A. From exercise, yes. By education mostly, yes. 

~Ir. Starr: That is all, Doctor. 

Re-direct examination. 

By 11r. Bourgeois : 
20 

Q. Doctor, will a fracture such as :Mr. Leech suf-
fered, with a leg turned out, ever retain its normal 
position 1 

A. Absolutely no. 
Q. Will it ever be free of some stiffness f 
A. To; I don't think it can ever be free. 
Q. I n other words, it is permanent 1 

. A. He is absolutely permanently injured. There 
1s no question about that. 

(Witness excused.) 30 
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~TILLIAM J. CARRINGTON) called as a witness on be-
lialf of the plaintiff, being duly sworn, was examined 
nnd testified as follows: 

Direct examination. 

By :Mr. Bourgeois: 

l O Q. Doctor, you are a practicing surgeon 111 At-
lantic City? 

A. Yes, sir. 
Q. Of how many years standing? 
A. Sixteen. 
Q. Did you make an examination of'Mr. Leech 's 

leg some time after November 8th, 1922? 
A. Yes. I examined it twice; first on August 14th, 

1923, and the second time September 29th, 1924. 
Q. Did you measure the length of his legs ? 

20 A. Yes. 
Q. Can you tell me whether or not one of them is 

shorter than the other W 

A. Yes; the right is an inch shorter than the 
left. 

Q. That is the one that ·was injured f 
A. The injured leg is an inch shorter than the 

other. 
Q. Will that shortening ever disappear or will it 

always be short? 
A. o; that is permanent. 

30 Q. And what did you find with relation to his 
foot W Is that in line with the other foot? In align-
ment or is that turned out? 

A. o; that is turned out fifteen degrees. 
Q. Fifteen degrees out? 
A. Yes. 
Q. Will that ever come back to normal? 
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A. No; that is also permanent. 

Cross-examination. 

By l\Ir. Starr: 

Q. vv'"lien you saw 1\1:r .. Leech in September, 19~4, 
,vas he wearing a specially made shoe1 

A. Yes; he had a shoe the heel of which was lifted IO 
-oh, half an inch. 

Q. vVhat effect had that on his injury? 
A. Well, it partly compensated for the shortening. 
Q. When you made the examination in August ?f 

1923, you found some ankylosis of the ankle, did 
you not ? 

A. Yes; I found ankylosis of the knee and of the 
1111kle both. 

Q. Now, when you made the examination in Sep-
tember of 1924, that had all disappeared W 20 

A. That had dis a pp eared. 
Q. And the only thing that you found upon the 

last examination was the shortening? 
A. o. 
Q. The shortening --
A. Shortening and the stiffness and the turning 

out. 
Q. Stiffness of what? 
A. Of the hip joint. There was limitation of mo-

tion around the hip. 
Q. To what extent was there limitation 1 
A. Well, there was limitation in each direction. 

It would be hard to say in percentages. 
Q. So that there was the shortening, limitation, 

and the eversion of the ankle f 
A. Yes, siT. 
Q. Can you show the jury, what would indicate 

30 
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an -eversion of fifteen degrees, using your own foot 
aucl leg? 

Mr. Bourgeois: I-Ie can use l\1r. Leech's. 

The Witness: (Indicating.) Fifteen degrees. 
This is ninety degrees. Fifteen degrees ,vould be 
turned out about like that. 

I() Q. So that if he had a ninety-degree eversion, it 
,vould be like this, at right angles? 

2U 

A. Yes, sir. 
Q. One foot to the other, and fifteen dcgre€?S 

,vould be just one-fourth of that; ,vouldn 't it-one-
sixth of it? 

A. Yes. 
Q;. So that it is one-sixth of the distance of what 

it would be if it were at right ang+es ,vith the otherf 
A. That is right. 

Re-direct examination. 

By l\1r. Bourgeois: 

Q. Tell us ,vha t ankylosis is 1 
A. Stiffness. 

Mr. Bourgeois: Well, no-vv, Mr. Leech, will you 
step up here before the jury and put your foot out 

30 and let me ask the doctor one question. Now, stand 
just normal. 

Q. Now, Doctor, do you mean by fifteen degrees, 
fifteen degrees from a straight line, or fifteen de-
grees beyo11d what would be normal in him f 

A. Fifteen degrees beyond ,vhat would be normal 
in him, in 1\1:r. Leech. 
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l\!Ir. Bourgeois: That is what I understood. rrht\t 

is all. 

(Witness excused.) 

CLYDE M. FrsH., called as a witness on behalf of 
the plaintiff, being duly s,vorn, ,vas examined and 1,0 testified as f ollo,vs: 

Direct examination. 

By l\!Ir. ·Bourgeois: 

Q. Doctor, you are a practicing physician? 
A. I am. 
Q. Where? 
A. Pleasantville. 20 
Q. And how long have you been practicing f · 

There, I mean, Pleasantville 1 
A. Since 1901, in June. 
Q. You knovv George Leech? 
A. I do. 
Q. How long have you known hirn? 
A. I have kno,vn him ever since I came to Pleas-

antville, about 1901 -or 1902. 
Q. Have you treated him 1 
A. I did . . 
Q. vVhen? - -30 
A. I couldn't give you the definite dates, but I 

have taken care of hirn off and on for the pas-t 
fifteen years. 

Q. Now, then, have you treated him since N ovem-
ber-or December· of 1922? 

A. I have. 
. Q. Since he had the accident 1 
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A. I did. 
Q. What sort of treatment have you given him 1 
A. December, the 27th, of 1922, I ,vas asked to see 

1Ir. Leech He was then at his home. Previous to 
that time I had seen him hvo or three times in the 
hospital. In going by the door I would walk in and 
just talk to him, who was one of my family. But 
it was the 27th of December I first saw him in Plea s-
antville in bed, ,;\.rith a fracture that he told me he 

10 had received on election --

1'fr. Starr: I object to the conversation. 

1'1r. Bourgeois: I think he has a right to tell. 

'rhe Court: I think that is all right. 

l\!Ir. Bourgeois: He is the family physician. 

20 Q. And after that did you treat him some-what? 
A. I did. 
Q. For hmv long a time? 
A. Until he was up and on his feet. 
Q. And what was the treatment you gave him? 
A. Passive motion at first, and then had a mas-

sage man loosen up tho joints, and got him out on 
a chair first, moved him around gradually, and then 
011 his feet. 

Q. Was there anything, Doctor, that you could 
30 have done or should have done for him to restore 

him to normal condition that was not donef 
A. Not that I know of, no. 
Q. In other words, you did the best you could 1 
A. Yes. 
Q. Now, what did you find his condition to be 

when he was up? Was he lame1 
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A. There was a shortening of the right limb. 
Q. Did that cause him to limp1 
A. It did. 
Q. Did he have any limp before the accident? 
A. No; he did not. 

29 

Q. And did you observe this condition of his right 
foot, turning out? 

A. I did. 
Q. Is that curable 1 I mean will it ever got back l O 

where it ought to be, straight 1 
A. No; it ,vill not come down. 
Q. How long before the stiffness will be out of 

this joint, if it ever is out? 
A. When I first saw him he had considerable stiff-

ness iu hi knee and in his ankle, which has practic-
ally disappeared now. The stiffness in the hip joint 
will never disappear. 

Q. Vv ell, now, assuming that he cannot bend his 
knee, there is limitation of the motion of the knee ZO 
at the present time, will that ever disappear or will 
it remain there, if it is there now f 

A. I don't think it will ever disappear. 
Q. You think it has had time to regain whatever 

it will regain toward recovery 1 
A. I do. 
Q. What effect, Doctor, if any, have you observed 

in his general appearances since this accident as 
compared with prior to the accident, if there is any 
difference 1 

A. He aged considerable during the time that he 30 
was in the hospital, from the time that I saw him 
previous to the accident until I saw him in bed. 

Q. He did what 1 
A. Aged in a way. 
Q. Is he as stout as he was then~ 
A. No; he is not. 
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Q. And have you had any opportunity of observ. 
ing his nervous condition since the accident f 

A. Yes; I have. 
Q. What is that f 
A. He is far more nervous than he ,vas previous 

to the accident. 
Q. And what effect does nervousness have upon a 

person's health 1 
A. The health of a nervous person is never as 

I U good as that of a person ,~1ho is not nervous. 
Q. And it has some effect, maybe, on the disposi-

tion f 
A. Yes; I think it has. 
Q. You think it has. Well, what effect, Doctor. 
Q. You think it would. Well, what effect, Doctor, 

does the accident-what effect is it probable that the 
accident would have upon his nerves f 

A. A broken hip of this character·f 
· Q. A broken hip of this character that he had 

20 what is the probable effect of that upon his nervou; 
system f 

A. The shock of the accident with the confinement 
in bed for the month following the accident, it could 
not help but aggravate and irritate the nervous sys-
tem. 

Q. Well, Doctor, what effect would it have upon 
one's nervous system-the fact that he was suddenly 
permanently lamed. Suppose, for instance, I was 
to meet with some accident and should be perma-

30 nently lamed and I would know that hereafter I 
would have to go among everybody that I went 
among, in a lame condition, limp, and unabie to get 
around; what eff€ct would that have upon my nerv-
ous system f . 

A. It would have a bad effect on your nervous sys-
tem. 
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Q. It would have a tendency to make one nervous? 
A. It would, yes. 

:Mr. Bourgeois: Cross-examine. 

Cross-examination. 

By ~Ir. Starr: 

Q. You saw him first on the 27th of December, I() 
1922f 

A. I did. 
Q. How long did he remain in bed "? 
A. About two weeks until we set him up on a 

chair. 
Q. vVas his leg in a cast when he was brought 

from the hospital "? 
A. I cannot answer that question. I think it was. 

It was either in a cast or a splint. It was at rest. 
Q. Did you take the splint off or the cast off f 20 
A. I took it off. 
Q. When f 
A. About that same length of time. 
Q. About two weeks f 
A. About two weeks, just after the New Year. 
Q. And thereafter was he able to walk with a cane 

or a crutch f 
A. There was a long period of time between the 

date when he sat up on a chair and when he w.as 
able tto walk across the room or away from the 30 
apar ment. 

Q. Had you treated Mr. Leech before this accident 
for any trouble of any kind 1 

A. Oh, yes. 
Q. Whatf 
A. ~Iinor troubles. I remember his having a cold 
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one time, and he had a slight attack of indigestion, 
years before. 

Q. Was he subject to your treatment for any 
other serious troubles at alH 

A. Not that I can remember of. 

Re-direct examination. 

By J\1r. Bourgeois: 

Q. Do you remember how long he was on crutches 
after he ,,,as up out of bed 1 

A. The two periods crossed each other. I had him 
on a chair and then urged him to stand up and try 
supporting himself on his crutches; but he was real-
ly not able to walk on crutches. Then he gradually 
drifted away from the chair on to the crutches; so 
that I couldn't ans-wer that question definitely. The 
first time that he ,vas able to come down was March. 

20 His apartment is on the second floor. I remember 
that date distinctly, but the other dates I couldn't 
tell. 

Q. Do you recall ·whether or not when he got down 
so that he could get do,, nstairs, he used crutches, 
when he got about on the street 1 

A. Oh, yes; there was a period when h,e was 
aro11nd the streets of Pleasantville quite a while with 
crutche . 

30 (Witness excused.) 

George W. Leech-Direct 33 

GEORGE "\V. LEECH, the plaintiff, being called n~ 
a witness in his own behalf, ·was examined and test i 
ficcl as fallows : 

Direct examination. 

By ~Ir. Bourgeois: 

Mr. Bourgeois : I offer in evidence a lease be- 1 () 
tween the Atlantic Delicatessen Company and Mr. 
Lafferty. (The paper offered is received in evidence 
and marked as an exhibit for the plaintiff, Pl). 

Q. _jfr. Leech, you live where 1 
A. Plea antville. 
Q. Aud how long have you lived in Pleasantvillef 
A. 40 years. 
Q. What was your business 1 You used to be in 

bn~incss there, didn't you f 
A. I was; for twenty-five or thirty years I was in 2() 

husine there. 
Q. "\Vhat was your business in November, 19221 
A. \Vell, my main busi11ess ,, as looking after some 

properties I had, and did the work a bout them. 
Q. \Vhat work did you do about that time 1 
A. I done practically all the repairs, such as-

tha t is, small jobs like carpenter work, paper and 
painting and all such things as that; did a little 
plumbing. 

Q. That is, on your own properties 1 10 
A. That is on my own properties. 
Q. You vvere able to do that, were you 1 
A. Yes, sir. 
Q. Did you have an accident on the 8th of No-

Ycmber, 19221 
A. Yes, sir. 
Q. Early in the morning1 
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A. Yes, sir. 
Q. What had you been doing the day previous ? 
A. I had been around the polls on election day in 

Pleasantville. 
Q. When was election day 1 
A. That was the day before. 
Q. I say the 7th was election day1 
A. The 7th was election day. 
Q. How late were you around the polls on that 

I l) election day 1 
A. Pretty near one 'clock in the morning. 
Q. Where 1 
A. Pleasantville. 
Q. And did you have any ·work or any position 

on that day connected with the election 1 
A. I was ort of challenger in one of the voting 

precincts. 
Q. And ,vhat did you do when you left the voting 

place , 
20 A. I ,rent from one polling place to the other and 

got the returns and from there I went to Atlantic 
City. 

Q. How did you go to Atlantic City1 
A. By automobile. 
Q. And where did you go when you went to At-

lantic City ~ 
A. Right out to the headquarters there at 1410 

Atlantic. 
Q. And who maintained those headquarters 1 

30 A. Well, as I understood, Lafferty rented them 
for headquarters for the committee. 

Q. That is your county Democratic Committee 1 
A. Yes, sir. 
Q. ,\ hat time do you say it ,,·a when you left 

·Pleasantville that night 1 
A. It was close on to one o'clock. 
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Q. And what time was it when you got to head-
quarter s~ 

A. A.bout fifteen minutes to one. 
Q. And what did you do then 1 
A. I ·went up and turned in the returns and stood 

there for a little while --
Q. You went up to the headquarters, to the rooms! 
A. Yes. 
Q. And where were those rooms 1 
.A. In the back end of the second floor of 141.0 1 O 

Atlantic. 
Q. And had you been there before 1 
A. Different times. 
Q. \1/hcn you went up were there lights to direct 

you so that you could see to get up there f 
A. No lights at all. 
Q. Did you get up 1 
A. Yes, sir. 
Q. And go into headquarters 1 
A. Yes, sir. 20 
Q. "\Vbat about those rooms-who was 1n there 

when you went inf 
A. Oh, I suppose fifteen or twenty people in the 

room; maybe more than that. They were receiving 
the returns. They aro always listening to them. 

Q. Were they able to see one another ~ 
A. Oh, there was light in the offices. 
Q. They were lighted f 
A. Yes, sir. 
Q. But not in the stairway 1 30 
A. Not on the stairway. 
Q. How long were you in the headquarters 1 
A. I don't suppose over ten minutes I staved. 
Q. And then what did you do 1 . 
A. I started to come through the hallway down 

the steps. 
Q. Can you tell me how that vestibule and stair-
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way and hallway are lighted or arranged f Can ye 
tell the jury so they will understand 1 Can you tell 
me hmv that vestibule and stairway and hallway 
are arranged 1 Can you tell the jury so they ,vili 
understand ? 

A. Well, what do you mean, from the office to the 
end--

Q. No, go in the other ·way, off Atlantic Avenue. 
A. Well, going in off Atlantic Avenue you lead 

I () right from the vestibule off the street, up a flight 
of stair , I uppose probably twelve or fifteen steps; 
I don't know just exactly; then there is a landing 
straight up; then it goes up in another direction like 
that. 

Q. Which 'way does it turn. to the right or left 1 
A. Why, it turns to the right, I think it is. 
Q. vVell, now, did it 0? You go up 1410, turn to 

your left, then where do you go 1 
A. You go up about six or seven steps more to 

20 the main hallway. 
Q. Then you turn which ·way, right or left 0? 
A. -Turn to your right then. 
Q. Where did you go then f 
A. Oh, about, I suppose, twenty-five or thirty feet 

back to the back office. 
Q. And you ay none of those ·were lighted at that 

time, neither the hallway nor the vestibule nor the 
stairwayf 

A. No light at all in the halhvay or vestibule. 
30 Q. ow, you say you were there about ten ?r 

fifteen minutes; then you came out. Now, what did 
you do as you came out in order to find the stair-
\Yay f 

A. When I got to the turn where you come down 
to come to the mall halh, ay to the first flight of 
steps, I struck a match to kind of get a look at the 
position and started, and the first thing I knew I 
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went one step too far and landed in the landing. 
Q. vVell, no,v, had you reached the stairway be-

fore you struck the match, or did you strike the 
match before you reached the stairway 1 

A. Just as soon as I turned around the corner 
of the halh, ay where the steps were supposed to be. 

Q. At that time were there any lights there in the 
hallway or on the stain:vay or vestibule 1 

A. o lights at all. 
Q. When you made the step and fell, ,vhat hap- 10 

pened to you~ 
A. Well, I just fell in a heap down there and I 

managed to get up and slide do'i\·n the step to the 
8treet. 

Q. Did you know that your leg was broken at that 
time? 

A. No, not at that time; no. 
Q. V\T ell, how far do·wn did you slide 1 
A. All the ways down the twelve or fifteen steps; 

I managed to get down; it was painful but I didn't 20 
Ruppose my leg was broken or anything. 

Q. What happened to you when you got to the 
bottom of the steps. 

A. . I ort of fainted when I got to the bottom of 
the step . 

Q. Anybody come to your assistance W 

A. Yes ; they ,vere partie I was with; Vi'ere look-
ing for me at the bottom, at the street door when I 
got down there. 

Q. ,, ho were theyf 30 
A. J\Ir. and J\!l:rs. Taylor. 
Q. Are they here today f 
A. No ; they are not. 
Q. ,Vhere are they f 
A. Florida. 
Q. When they came to your assistance what was 

done with you W 
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.l\... Why, they kind of got me to the automobile 
right near the curb, it vvas, right in front-almost 
111 front of the building. 

Q. Then what happened~ 
A. They got a driver to drive me to-the hospital. 
Q. And when you got to the hospital what was 

done with you then~ 
A. Why, the doctor there examined me and said 

I would have to stay. So they put me in a ward' 
10 until morning and left me there until I got in touch 

with my wife. 
Q. How soon did Dr. Senseman call to take care 

of you 1 
A. Why, he called there-he was called sometime 

that morning. I don't know just what time it was; 
and he ordered it X-rayed. 

Q. Ancl then what was done ·with you~ 
A. I ,vas taken to a private room. 
Q. But what was done with you when you were 

20 taken to the private room~ Did he dress it~ What 
treatment did they give you 1 

A. They put me to bed, put sand bags all around 
my leg and straightened it out that way. That is 
all I know they done at the time. 

Q. And how long were you there 1 
A. I ,i;ras there seven weeks. 
Q. What effect did this fall have upon your mental 

system! I <lon 't mean whether it made you nervous 
or not, but whether or not it was painful~ 

30 A. ""\Vell, it was very painful for some time. Still 
it is painful off and on e, en to this day. 

Q. What effect did it have on your nervous sys-
tem? 

A. Well, it kind of made me sort of nervous and 
irritable all ·the time, I guess; something like that. 
. Q. You say you were there for seven weeks 1n:, 
bed all the time? 
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A. In bed all the time at the hospital. 
Q. With sand bags on your leg all the time~ 
A. Except twice when they took me on the car to 

the X-ray room to take X-rays. 
Q. And what became of you after you left the 

hospital! 
A. I was brought home in the ambulance and put 

10 bed at home. 
Q. Did the sand bags still go along with you or 

did you have splints 1 10 
A. Sand bags. 
Q. Who attended you when you came to your 

home1 
A. Dr. Fish was supposed to take care of me ac-

cordin0· to the understanding ·with Dr. Senseman. 
Q. And who took care of you while you were in 

thf> hospital ~ 
A. Dr. Senseman was the one looked after me and 

the nurses. 
Q. Now, J\fr. Leech, what was the result of this 20 

fracture upon your leg1 
A. I am an inch shorter. It makes me lame in 

walking. I also cannot walk like I used to, that is, 
I can't walk no distance, and I can't walk fast; for 
I couldn't begin to run across the street if I had to 
nm; I couldn't begin-the leg sort of drags. Also 
ihe foot falls out if I don't brace it up; it falls so 
much tlrn t it seems to put a sprain on the ankle all 
the time. The result is I have to brace it again,s'ti 
~omething, brace it on my foot, or even when I am 30 
m bed, ,vhen I am lying on a certain side I have Ito 
hmTe a pillow to brace it up. 

Q. Will you step out here and show the jury the 
situation? I guess maybe they saw the position of 
your leg when you were standing up. Come out 
here so the jury cai1 see. 
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A. (Witness does so.) 'That is as far as I can get 
n round. I can't get around without spraining it. 

Q. Let us see you sit down in this chair. 
A. Well, I always have to go that vvay, straighten 

it out, because I can't bend my knee. 
Q. Can't you put it up the same as this one is 1 
A. I can put it up there but --
Q. I mean straighten it up 1 
A. I can't straighten it up only that way. 

IO Q. Now, in order to get your knee in, what do 
you have to do with your body? Let's see you get 
your knee in. 

A. What do you mean, 
Q. Pull your knee in ,,iTith the other one, just like 

mine, this way. Can't you do that without turning 
your body over? 

A. o; it seems to catch me all the time. 
Q. Do you have any limitation of the mot1on of 

your leg, of that knee f 
20 A. It is stiff all the time. 

Q. Can you bend it back like you can the other 
one ? 

A. o; I can't begin to bend. it back like the 
other one. 

Q. How far can you bend the other one back f 
A. All the distance. 
Q. And what ,Yith relation to your hip1 Do yon 

have any limitation of motion there f Do you have 
the same freedom with that right leg that you do 

30 with your left one ? 
· A. Why, I have in the hip. The trouble is all 

when I got dovi'n here, where the stiffness is all in. 
Q. Do you have any pain from it at the present 

time , 
A. Occasionally; at different times I have pain 

with it, when I stay in one position too long it gets 
stiff, and ort of painful. 
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Q. What vvith regard to the times when these 
pains affect you, 'When do you feel the pain f 

A. Well, I couldn't say just exactly. It may be 
a little in the weather sometimes; maybe it has the 
effect of doing it; I don't know. 

Q. ,Vhat effect, if any, has that accident had upon 
your ability to work or be happyf 

A. "\Vell, I can ;t begin to get around and do dif-
erent work, climbing and one thing and another that IO 
I could do before I got hurt. I can't get down on the 
floor and do anything like that. I have to stay flat. 
I can't get down on my knees and do it and gb 
around. 

Q. Can you get up on a ladder and do painting 
no,-vadays? 

A. Oh, I can climb a ladder but I vvouldn 't want 
fo go quite as high as I used to. 

Q. What about the effect of the accident upon 
your tiring? Do you tire quickly or not so quicklty ZO 
as you did before? 

A. Oh, I tire more quickly. The leg seems to be 
always tired. A very little exercise makes it tired. 

Q. What about your sitting? Can you sit a long 
time, sit down a long time or not, 

A. I can, but I get all stiffened up around here, 
when I put n1y weight on it; sometimes if I don't 
catch myself by a chair I almost go out. I don't 
know what it is. It seems to give. 

Q. ow, will you go back to the witness stand, 
please. (Witness does as directed.) Mr. Leech, can 30 
you tell me if you had by reason of this accident 
any expenditures, 

A. Yes, sir. 
Q. For doctors and nurses, etc. 1 
A. Hospital, nurses, doctors, electrical treatments 

and one thing and another. 
Q. Tell me the amount of moneys that you were 
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obliged to expend for cure; tell us so · far as you 
may be cured as tfie result of this accident. 

A. Why, I spent $1137. 

:11r. Starr: I think we are entitled to have the 
items. 

The Witness: I can give you the items. 

I U Q. All right. Tell me how much the first bill yon 
had was. I suppose it ,vas Dr. Senseman 's, was it ? 
· A. No. Atlantic City Hospital, $4-12.25; that was 
for room and board and one thing and another ; 
nurses during the seven weeks I was there $753.00 ; 
Dr. Senseman's was $150.00; Dr. Stickney's was 
$10.00. He had to be called. Dr Fish's was $35.00 ; 
Dr. Wescott for X-rays-after I left the hospital I 
·went to the X-ray again-that was $25.00. Dr. 
Che"\\ for neuropath treatments was $78.50; Galen 

2U I--Iall ,, as $32.00 for treatment there; Dr. George 
Lcnsby of Atlantic City, electrical treatment was 
$30.00; there ,vas $3.40 for a pair of crutches; $8.84 
for rubbing alcohol, and one or two other little 
things that I had bills for. I paid out a great deal 
more than that but I never had any account, so I 
cou lcln 't put th cm in. That is about all. 

Q. ~1:r. Leech, I clicln 't hear about Dr. Fish. 
A. Dr. Fish ·was $35.00. 
Q. How much cljd those amount to~ 

30 A. That amounted to $1127.99 I think. 
Q. Was there any other money you ,vere obliged 

to pay out by reason of your accident~ 
A. Yes. At the time I was hurt I was painting a 

building outside and inside and I had it pretty well 
done on the outside when I was hurt, and I had to 
hire a painter to finish it up and he charged me 
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$99.00 for his time painting it, which I could have 
done myself. 

Q. How about carpenter work that you could have 
done, any of that 1 

A. Not on this building, no. 
Q. Well, any building 1 
A. I had another place here for carpenter work 

around my own apartment. I paid $72.00 out for 
carpenter work that I could have done myself, too. IO 

Q. And would have done if you had not been 
hurt? 

A. And "\"Vould have done if I had not been hurt, 
certainly. 

Q. And what else~ 
A. And I paid a colored man there for cleaning 

11p around the place, the dirt made, and a~tending 
to the furnace and one thi11g and another like that, 
$37.60. 

Q. What else 1 
A. Then there was another house that I had ZO 

painted in the sprjng of 1923 which cost me $300.00. 
l could have done that myself if I had not been hurt. 

Q. And ,vould you have done it~ 
A. I would have clone it, certainly. That is about 

all I can itemize. 
Q. And how much does that all amount to? 
A. $1536.59. 
Q. Did I understand you to say that you still 

~uffer pain at times 1 · 
A. I do off and on. 

nf r. Bourgeois : Cross-examine. 
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Cross-examination. 

By l\1r. Starr: 

Q. l\Ir. Leech, may I ask your age 1 
A. At the present time 7 
Q. At the present time 1 
A. Sixty-one this month. 
Q. How old ·were you ,·d1en this accident hap-

10 pcnecl 7 
A. It was in 1922. I would be about fifty-seven, I 

guess. 
Q. Fifty-seven. 

trade 7 
A. o, SH. 

Had you a trade7 Have you a 

Q. And prior to this accident were you employed 
regularly at anything except taking care of your 
own properties 1 

20 A. That is all; I have been out of business for 
fifteen years. 

Q. What was your busine s when you ,vere work-
ing at it7 

A. General store. 
Q. Had a store at Pleasantville 7 
A. Yes, sir. 
Q. Were you one of the election officers on the 

day of this election in 1922 7 
A. I was a challenger, if you call that an election 

officer. 
30 Q. °VIT ell, you were not a member of the election 

board; that is, the inspectors who are --
A. No; I ,vas what you call a challenger; the chal-

lenger over at the polls on that day. 
Q. Had you been regularly appointed by the chair-

man of that committee 7 
A. I had. 
Q. Ry whom, l\1r. Lafferty7 
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A. :ur. Lafferty. 
Q. At which polling place were you a challenger ·? 
A. Why, in the first ward, in the fourth voting 

district, but I didn't stay there; I was from one end 
of the town to the other. In fact, I was supposed to 
look after the whole town. 

Q. Were you designated at any particular polling 
place7 

A. Yes; I was designated at my own voting pre-
cinct. I 0 

Q. How long were you there that day 7 
A. I wa there off and on all day long. 
Q. And you also went around the other places 7 
A. I also ,vent around the other places. 
Q. Now, did you volunteer to take the returns over 

to Atlantic City that night 7 
A. Yes; they asked me to get them over. 
Q. \iVho asked you to get them over "~ 
A. Either Harrold or Lafferty; I don't know just 

which one. 20 
Q. Who is Harrold 7 
A. He was secretary of the county committee. 
Q. Now, ·which one asked you 7 
A. I couldn't tell you which. I was asked to make 

the returns over there as soon as we could get them. 
Q. When you ·were asked to make the returns--

when were you asked to make the returns 7 
A. Oh, a few days before election. 
Q. Do you know whether they had a telephone in 

the headquarters in Atlantic City 7 30 
A. Yes ; they had a telephone. 
Q. And there was a telephone, of course, in Pleas-

antville 7 _ 
A. I had a telephone in my own house. I could 

have telephoned if I wanted to but I have been in 
the habit of going over in a ma~hine. 

Q. You did not telephone the returns over 7 
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A. No; I did not. I didn't intend to. 
Q. And you took some little interest in politics, 

did you not "? 
A. I had at that time, but I am done with them 

llOW. 
Q. Now, how did you get 

Atlantic City that night 0? 
A. In a car. 
Q. Whose car was it f 
A. 1Iy own. 
Q. You drove the car 1 
A. I drove it. 

from Pleasantville to 

Q. And who went with you "? 
A. 1Ir. and _Mr . George Taylor. 
Q. obody else1 
A. Nobody else. They were on the committee. 
Q. And you say that you left Pleasantville pretty 

near one o 'clocld 
A. Very nearly it was; close to it. 

?O - Q. vVell, was it before or after one 1 
A. Oh, it might have been five minutes or ten· 

mi11utes to one; I do11 't know just exactly what time; 
it was close to one o'clock. It was not after one I 
don't think. 

Q. Well, what time did you reach headquarters '? 
You say fifteen minutes after one 1 

A. I was there fifteen minutes after one. 
Q. And did you go up the stairway alone 1 
A. No; !\fr. and :Mrs. Taylor went up at the time 

30 with me. 
Q. You mean they went up to headquarters with 

you1 
A. They went up to. headquarters, the three of us 

together. 
Q. And that was at least fifteen minutes after one 1 
A. Yes, sir. 
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Q. And when you got up into the headquarters 
were there other people there 1 

A. Yes, sir. 
Q. Was Mr. Lafferty there 1 
A. Yes, sir. 
(J. Can you give us the names of anybody else 

that ·were there 1 
A. And Frank Harrold was there; Frank May 

was there. 
Q. "\-Vait a minute, Lafferty, May. I() 
A . Frank :May; John T. French; Charles R. 

:Moore and-I don't know; there was a ·whole crowd; 
I knew them all so far as that goes but I don't just 
remember the name. Charles Collins was there. 

Q. Who? 
A. Charles Collins. 
Q. And you remained there about, as you say, 

ten minutes 1 
A. About ten minutes I stayed in the room. 
Q. "\Vhen you started out to come down the stair- 20 

way were you alone or were !\fr. and 11:rs. Taylor 
'with you 1 

A . nir. and 1:rs. Taylor had went just ahead of 
me. So coming down the hallway I met 11r. Moore, 
('harles R. ]\foore, and they continued on down and 
I stopped to talk to him about a minute or two, may-
be, and by that time they -were down the street be-
fore I got to the stairway. 

Q. So that, did you come out of the headquarters 
with 1Ir. and Mrs. Taylor 1 30 

A. I come out of the headquarters. 
Q. I mean the room of the headquarters 1 
A. Yes, the room was right back of them. 
Q. Then they started ahead of you while you were 

talking to 1'1:r. :Moore 1 
A. Yes; they continued on down while I talked 

a few seconds, 
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. Q. It V{as light enough in the hallway to recog-
nize :Mr. ::Moore, was it 1 

Q. No; it was not. I knew him by his voice. 
Q. Couldn't you tell it was ~1r. Moore at all 1 
A. I knew him when I heard him speak. 
Q. N o,v, the stairway leading from the street you 

say is about twelve steps~ 
A. I never counted them, but I should judge. 

1 O Q. Twelve or fourteen steps I think you said. 
A. Something about that. 
Q. Then you reached the landing. About how 

wide and long is that landing 7 
A. Why, it was only about three foot wide, I 

should say, if it is that, and I don't believe it is over 
four f eet long. 

Q. ow, there is a hand rail that runs to the 
side-there is a hand rail that runs up the side of 
the stiairway; is there not, on both sides ~ 

20 A. don't know_ whether there is or no. I think 
there 1s a hand rail but I don't know whether it is 
on both sides or no. 

Q. But you know there is a hand rail on one side "? 
A. Yes. 
Q. Then in ascending you get to this platform; 

then you_ turn to the left and go up, you say, about 
five or six more steps; that is right, isn't it ~ 

A. Yes·, sir. 
Q. And there is a hand rail on that portion of the 

stairway, isn't there ~ 
) () 

.'I · A. V{ ell, really, I don't know myself, really; 
there may have been. 

Q. Then when you reached the second floor there 
was a short distance of hall before you reached the 
hall which ran back to headquarters ~ 

A. Yes, sir. 
Q. About how long is that hallway before you 

reached the main hall "l 
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1\. It was only a very short distance. I don't sup-

pose over four or :five or six foot. 
Q. That is level~ 
A. Yes; that is level. 
Q. Then you reached the hallway that runs at 

right angles to Atlantic Avenue back to head-
quarters ~ 

A. Yes, sir. 
Q. And about how many feet was it from the :first 

short halhvay back to Mr. Lafferty's room ~ l 0 
A. , Vell, I should say it was about twenty or 

twenty-five feet; along somewheres in that neighbor-
hood. 

Q. Well, when next before this particular day-
or, ra ther, particular night, had you been in head-
quarters 1 

A. I coulcln 't say just that, but I had been in and 
out of them at different times. I had been in differ-
eut times. 

Q. Daytime or night-time 1 
A. Both day and night. 
Q. And when you were there at night those halls 

,\'ere lighted, weren't they1 
A. I have seen them in darkness. 
Q. "\Veren 't they lighted at all i 
A. Sometimes they were. :Most of the time they 

.. sere lighted, but I have been in there at eight o'clock 
at night when they were in darkness. 

2() 

Q. How many times were you in there from the 
first of October to the time this accident happened "? 30 

A. Oh, I don't know. I might have been there a 
dozen times. I might have been there more than that 
for all I know. I didn't keep any record. 

Q. Do you know how long :Mr. Lafferty had had 
the rooms there, his headquarters~ 

A. Why, I don't know just how long. He had 
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been there I suppose maybe two months before the 
election or maybe more than that. I don't know 
just how long. 

Q. Well, had you been in there before the first 
of October of that year 1 

A. First of October 1 
Q. Yes. 
A. I don't know. I was in there after he rented 

the place. For his office, whatever time that was. 
1 O Q. Well, were you in there before he rented 1 

A. I was not in there, no. 
Q. Where did he have the offices before he located 

there 1 
A. On South Indiana Avenue, numbe1· four, I 

think it was. 
Q. nd he ,Yent from South Indiana Avenue to 

this particular place 1 
A. Yes, sir. 
Q. And his headquarters were transferred to 

20 there. 
A. Yes, sir. 
Q. That is right, is it ~ 
A. Yes, sir. 
Q. And you were · never in that building before 

J\Ir. Lafferty r ented it for headquarters 1 
A. No, ir; r never was. 

The Court: I "ant to say to the members of this 
jury that I do not want you to discuss this case with 

30 anybody or permit anybody to discuss it ·with you 
at all. Now, remember that and remember that that 
goes for anybody at all, except among yourselves. 

(Recess to 9 :30 A. J\f. the following day.) 
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February 17, 192G. 

'fRIAL RESUJ\IED PURSUANT TO ADJOUHN --
J\1ENT. 

GEORGE W. LEECH, the plaintiff, recalled. 

Cross-examination. 

By J\Ir. Starr (Resumed): 

Q. J\Ir. Leech, at the other times you were at head-
q_nmters before this accident happened, was it day-
time or night-time 1 

A. Both day and night. 
Q. Ho·w many times were you there in the eve-

nings? 

10 

..:\. Ob, I suppose behveen the time they rented it 20 
until I "\\"as hurt-I suppose maybe a dozen times, 
maybe fift een. I don't know just how many. 

Q. "\Vere you the1·e early in the evening ~ 
A. I have been there around half-past seven or 

eight o'clock. 
Q. How late 7 
, \ • I hav9 been there ten or eleven o'clock rd. 11ight. 
~l- E ,·er there after eleven o'clock "? 
A. I might have: been; I would not say for cer-

lain . · 
Q. Were you in the habit of going there dail y or 3o 

only occasionally ~ 
. A. Oh, no; I was only over there-I would stop in 
~11 the afternoon, not as a usual thing; mostly it was 
lll the evening. 

Q. Now, on this particular occa ion where ·were 
you ·when you say you lighted a match 1 
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A. I ras right at the turn of the hallway. 
Q. That i · the halh,,ay --
A. Turning to go down the stairs. 
Q. Did rou top there? 
A. Well, I just sort of struck a match; that was 

all. I don't know as I --
Q. Then walked right on 1 

. Then walked right on. 
Q. Then was the match out wh n you reached the 

IO top of the stairway f 
\... vYhy, it went out very quickly; for it ·was only 

ju t one of these small cardboard rnatche 
Q. The paper matche "? 
A. Yes. 
Q. Do you know how you came to fall 0? 
A. No; I do not. I ju ·t fell over in a heap; that 

is all I ln10-w. 
Q. Diel you slip off of the tep? 
A. No; I didn't lip. I suppo e I tepped one 

20 step too far thinking I was on the even part of the 
hal1'vay and I stumbled over. 

Q. Could you see the step 1 
A. Jo; you couldn't ee the step. 
Q. So dark you coulc1n 't see anything after your 

light went out 0? 
. Not in that hallway; not in that entry, any-

how. 
Q. And what was the distance from the main hall 

that run· parallel with the side of the building back 
30 to the headquarters to the top of the stBps on the 

second floor f 
A. Twenty to twenty-five feet, the hallway was. 
Q. You mi understand. ot the long hallway but 

the hort hallway before you reached the top of the 
econd flight of steps. 
A. I know where you mean. I suppose it was five 

or six foot; I don't know just exactly. 
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Q. And how wide is that hall 1 
A. 1 ot over three foot. 

53 

Q. Did you take hold of the hand rail as you were 
approaching the top of the flight of stairs t 

A. I don't remember of doing it. 
Q. You knew there was a hand rail there, didn't 

YOU? 
· A. No; I don't know even today. 

Q. Don't you know there ·was a hand rail there at 
i he other time you were there~ I 0 

A. I couldn't just say for certain. 
Q. Those steps had rubber mats, or had they not; 

that is, the treads~ 
A. I don't think so. r vi7ouldn 't say there wasn't. 
Q. You are not sure about that 1 
A. I don't think there was. 
Q. V\7hen you went up the stain,vay originally that 

en~nino· were there men around the front of the 
pastry shop~ 

A. What is that~ 
Q. \Vhen you went i.1p the stairway originally that 

e-vening were there men around the front of the 
pastry shop t 

A. "\Vhy, I don't know whether there was, stand-
ing right around the doorway there. There ,vere a 
lot of machines there. 

Q. There was nobody around the front of the 
store in Atlantic Avenue that you noticed 1 

A. I didn't take notice to anybody. 

20 

Q. Well, if there had been a crowd there you 30 
would have noticed that, wouldn't you 1 

A. No doubt I would; yes, sir. 
Q. \Vhen you came down after you had the acci-

dent, did you notice whether there was anybody else 
1 bere around the store 1 

A. There was a whole load came in ·just at the 
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time I ~vas going down the steps, when I fell, twelYc 
or fifteen of them. 

Q. Where were they when you felH 
ii. They were coming up the stair-way as I was 

picking my elf off the landing. 
Q. And you ay you fell the first flight1 
A. Yes, sir. 
Q. Then ort of slid down the second flight 1 
A. No; ] kind of got my elf up and managed to 

10 drag myself down the next flight. 
Q. Ho-\v dicl you get do-wn to the second flight, the 

lower flight? 
A. Well, I ort of crawled down. I don't know 

just how; hut I got down there. 
Q. v\T as there anybody in the hallway or stairway 

·when you landed on the little plat£ orm? 
A. ohody ju t at that moment, but they come 

in before I got up out of there. 

20 ~Ir. Starr: That i all. 

Re-direct xamination. 

By 1r. Bourgeois: 

Q. 1Ir. Leech, ju t for the moment assume there 
is a hand rail there. Did it ha,,e electric lights OJJ 

it? v\T a it lighted; 
A. There were no lights in the hall. 
Q. Then if you couldn't see the hand rail, could 

30 you have seen the hand rail if it had been there 1 
A. o, su. 
Q. When you went there at night-time on the pre-

vious occa ion were the stairways lighted always 1 
A. Not alway. . I have been there when there }ms 

not been no light. 
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Q. And were any bills paid for you by any person 
other than yourself?: 

A. 1Iy wife paid pretty nearly all the bills while 
I was there. 

Q. And have you included the bills that you paid 
by your wife in your statement1 · 

it. Not all the little bills; ocl<fo and ends I didn't. 
Q. Who knows about them 1 
A. She knows, I suppose; because she kept ac-

count of them. I never kept any regular account of I 0 
them. She kept the account. 

Q. yv ere you a member of the county executive 
committee? 

A. Yes, sir. 
Q. And that was the headquarters of the county 

executive committee? 
A. Yes, sir. 

(Witness excused.) 

ANEBTA LEECH, called as a witness on behalf of 
the plaintiff, being duly worn, was examined and 
irstified as follows: 

Direct examination. 

By 1Ir. Bourgeois: 

20 

30 
Q. i\Irs. Leech, you are the wife of George Leech 1 
A. Yes, sir. 
Q. ow, face the jury and tell them. You have 

been married how long~ 
A. Since 1887. 
~ - What was Mr. Leech's health and disposition 

pnor to N OYember 8th, 1922 f 
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A. vVell, mv husband's health was exceedingly 
good, hi o·en~ral health, and he had a wonderful 
cli position. 

Q. v\ onderf'ul in what way~ 
A. vYell, he had a good disposition. 
Q. That applies two ways. 
A. VvT ell, excuse me, please. He was congenial in 

oyerything. 
Q. Now, when did you learn that there had been 

1 O an accident i 
A. After mi 1night November 8th, 1922. 
Q. And ho-,v long was fr. Leech away from your 

home ~ 
A. In the Atlantic City I-Io pital seven weeks. 
Q. You sa·w him in the meantime, I suppose 0? 
A. I visited him eYery day, some days twice, with 

the exception of one day when I was ill and I 
couldn't leave mv home. 

Q. ;\ ow·, after· he wa di charged from the hos-
20 11jtal and brought home, how long ·was he there:, be-

fore he ·wa able to get abouU 
A. I think it waR Iarch, sometime in 1Iarch thG 

cloci or put him on crutches. 
Q. Wnat cliffcrcnc did you notice in him after he 

came home from what his condition harl been before 
he was hurt f· 

\, Wby, I noticed in his ncrvousnPss ~nd great 
Ruffcring. He endured a great deal of pain and he 
cried continnou lv day and night. 

30 Q. ,Vhat evide{1ces did you notice of paiu experi-
enced by him or suffered by him after he came 
home ? 

A. ,Vell, he complained of hi hip and his leg and 
his toot m"!c1 hi'"' pine, and we had to bodily-my 
son and l l1acl to bodily lifrt him to turn him before 
he got out of bed. That is in larch. 
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Q. What is there that yon notice even about him 
at the present time• that indicates suffering or pain 1 

A. Well, he is -very irritable. Excuse me for say-
ing that, but he is, and he also suffers a great deal 
during the night and in the morning, when he has 
to get out of bed, he can scarcely get out, I don't 
know whether it is the blood stops circulating or 
what, but he moans and groans something terrible. 

Q. Durino· the night time1 I 0 
A. During the night and in the morning. In the 

morning he has this terrible distress. 
Q. Now, ,vhen does he moan and groan, during his 

waking hours or dnrin°· his sleeping hours 1 
A. During the ·waking hours. 
Q. Do yon sleep in tho same room with him~ 
A. Well, up till about a ,few weeks ago I have 

been suffering myself ·with a nervous breakdown and 
I just lept in a room where I leave my door open 
and I can hear him. 20 

Q. Now, what unusual precaution does he have to 
take ,vhen he goes to bed, or what unusual precau-
tion does he take when he goes to bed in order to 
sleep 1 

A. I don't quite catch what you say. 
Q. I want to know what h does that people usu-

ally don't do, when he 0 ·oes to bed in order to sleep; 
how does he get himself in position so he will be 
com£ortable to sleep 1 

A. Well, ever,i since he has been in the hospital he• :io 
has to have a pillow to rest his foot. The ankle, 5 
it falls over, and, of course, I get that ready myself 
most of the time. 

Q. :Mrs. Leech, he appeared to have the right leg 
turned out further than the left one. 

A. Yes, sir. 
Q. Is that so all the time when he 1s home and 

around everywheref 
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. Yes, sir. 
Q. What effect doeR that ha-,,.e so far as you can 

see on his itting do-\n1, on his ability to sit down 1 
A. Well, when he sits down he has to put his leg 

out straight, and ''"'hen he is re ting, sitting, why, he 
ha to rest it on his other foot. 

Q. I ther any difference between his going about 
visiting no,v than ther was before he was hurt1 

. e ; h v{on't go anyvdiere · at all. On several 
1 () occa ion I have o·otten him to 0 ·0 out to card parties, 

chnrch affair or omething like that. 
Q. vVhy1 
A. V dll, he just ,:doe ,not-l1e ha n 't got the 

ambition the Yitality to go. He just say people 
ju t look' at him and look as though he i in the way, 
and when he sits down aft r he sits any length of 
time he is so stiff that I think that is one thing 
that is mortifyino· to him, too, besides his suffering. 
I-Ie avs when he is home he feels better. He feels 

ZO when ~he is out he i · in the way and consequently 
he doe n 't o'o. He doesn't go, and I ju t have to 
take care of him. 

3-0 

Q. ow, Irs. Leech, did you while he was inca-
pacitated or at any other time for. that 1;11atter, pay 
anv bill that were chargeable against him, pay the 
bil'i that re ulted becau of thi accident. 

A. Yes, sir. 
Q. Did you keep a record of them~ 

. v\ ell, a near a I could. I just kept track of 
some. 

Q. Will you tell me what they are f I don't want 
anvthino' except those bills that were paid for some 
se{~ ice that he would hav rend re 1 had he not been 
hurt or that ,vere can ed by his hurt. . 

A. Beg pardon 1 . 
Q. I ay or that were caused by reason of his 

hurt. 
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A. Well, when I wa called in the morning, alter 
midnight, to the ho pital, I was there all day-I was 
there all the day to get him fixed comfortably when 
I was in the ward. Of course, he was suffering, 
and when I got home, of cour e, my plaster had fell 
in my living room and dining room. I trie9- to get 
someone to repair the plaster and I conlJn ·t get 
them. At that time help was very scarce . So I 
called I\Ir. Ed. Wolbert in. I am sorry to say now I U 
he ha mei ,vith an accident in an automobile so he 
i.- not here as a witness. And he said ihc only thing 
WM, to tear it all down --

nlr. Starr: I ohj, d to the conver. atiou, if your 
H o11or please. 

Q. "'ll e cannot have the conversation. Was this 
work ihat fr. Leech could have done¥ 

A. Yes, sir. 20 
Q. How much did it cost to have it done 7 
A. $1991.60 it cost us. There were some things 

which they sa1d were not --
Q. Was that all for plasterin°· 
A. o, it was not all for plasterin°·. I had to 

hire help for the furnace and I had to hire labor 
for --

Q. Yon were giving me the, plastering first 1 
A. Pardon me. J didn't put in for the plaster. 

I just put in for what I had to hire, help, and I 30 
had to hire paper hangers. Mr. Leech did all that 
work himself. We neve,r used to paper the building. 
He always did the papering and painting. So while 
he wa away in the hospital, of course, I had to 
have all this done and hired extra help, and I 
bought ju· t the paper and paid the paper hanger, 
and paid for telephone bills backward and forward 
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while he was in the hospital; also to my son in 
~olleo·e and my dauo·hter and i ter ·which was all 

b . • 
extra, and I had to gi,re up my home. I had to give 
np mv home thron°·h this plastering. 

Q. 1'T ell, yon ·would have had to do that if he had 
been doing it. 

A. Be0 • pardon~ 
Q. Yon would hRv~ lrn<l to do that if h had been 

doino· it and I don't want the co t of the paper. I 
IO ju t ~va:1t the cost of the labor, no telephone bills. 

20 

A. Well, I hav to scratch that out then. 
Q. I beg your pardon 1 
A. I have that all added. 
Q. Haven't you that eparate1 
\... Yes, but I meant the --whole amount. Do you 

·want me to call it off ~ 
Q. Surely, I want. yon to tell just the labor. 
A. "\Vell, I paid for hiring --

~Ir. Starr: I do not know whether the witness 
understand or not. She i entitled to testify, but 
I don't want the t stimony to come in in a lump 
sum. 

A. (ContinniJlo'.) $2.00 I had to pa~y a man to 
take me to the hospital in the mornin°· --

:Mr. Starr: vVell, that is not a proper measure of 
30 damage in thi , ca e. 

The Court: o; trike that out. What Mr. Leech 
would have done t.ha t other men did, if he had been 
home, is what I\Ir. Bourgeois i trying to find out 
from you. The co t of labor. 

A. E. Campbell, '31.90. 
Q. What ·was that for 1 
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A. We put the furnace out of commission. 

The Court: Labor on account of furnace is what 
she has on her list here. 

. Q. And was that work "' hich l\Ir. Leech could 
hmre clone "? 

A. Yes; he always did all those thin°·s himself 
and I had to hire someone to have it done. 

Q. What next ~' 
.,_\. Colored man by the name of Lucas $37.28, 

for labor. 
Q. "\Vhat labor was that '? 
A. "\Vell, he helped with the furnace, and also 

ha<l to tear down the 1 la ter. 
Q. All right. 
A. R. :Murray, another laborer, $11.25. 
Q. "\Vhat was that for v? 
A. Furnace and labor. 
Q. "\Vhat sort of labor f 
... \. "\\ ell, he had to tear dmvn the pla ter and 

take dmv 11 waste pans and things. 

jfr. Starr: IIow much was thaU 

Mr. Bourgeois: $11.25. 

ll "\Yhat next '? 

10 

20 

A. I had to pay Dr. Starr for my husband's teeth 
$26.00. -~0 

Q. What was that for 1 
A. For attention to hi~ teeth. That was from the 

nerves from the disease. 

The Co1nt: No; I think probably that 1s not 
admi ible. 
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A. ( ontinuing.) R. Brickman for scraping and 
papering, $31.60. I paid out for wall paper -

Q. o, he could not make the wall paper. 
A. o, but I had to buy the ,, all paper, where he 

could have painted. He always painted the walls. 
Q. Well, you would have had to buy the paint 

then. 
A. vVell, all rio·ht. E. R. Wolbert, contract and 

labor, $185.85. 
IO Q. What ·wa that for? 

A. That ·wa for _ tearing out all this plaster. 
Q. Was that ·work that J\Ir. Leech could have 

done '? 
A. ,Vell, it ·would not have happened. H would 

have Ione that. I wouldn't ha,·e had all this extra 
work if1 he had been home. 

Q. Whyf . 
A. I don't know anything about patching plaster. 
Q. ,V ell, if it had happened he could have done 

20 the ·work f 

30 

A. I wouldn't have had to tear out the plaster. 
I had four ceilin°·s and two side rooms. 

Q. V{hy did you have to tear it down? 
A. Because th contractor, I brought him in and 

I didn't know what to do ancl he aid it must he 
done and he started to tear --

~fr. Starr: One mom nt. Thi witness i detail-
ing conver ations .. with third partie . 

The "\Vitne · ·: Well, that is all right. Excu e me. 

Q. Well, nmv,1 ~Irs. Leech, I don't want you to 
giYe anything at all excepting those moneys th~t 
were paid, that you would not have had to pay 1f 
1Ir. Leech had be n there. 1 Now, personally I don't 
see how his absence would make any difference, I 
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don 't see why you should have had any more done 
because hE; was not there than if he had been there. 

A. ,, ell, I beg your pardon. If my husband had 
been there he could have gone ahead ·with that 
work or have someone to go1 ahead ·with him and 
all this extra work would not have had to be done 
and I wouldn't have been under that extra expense. 

Q. You; couldn't recover for what he would ex-
pend for somebody el e to go ahead with him. You 
can only recover for the moneys that were expended I 0 
that he would have aved you if he had been there, 
or ~aved himself. 

The Court: I wa going to say this is his case, 
you know. 

The Witness: Well, I paid also L. Betterton for 
labor and work, $87.20. 

Q. vVhat was that for "? 20 
A. That ,vas for labor, paperhanging. 
Q. vVliat kind off labor . 
A. Paper hangin°·. 
Q . .A.nd that ]Hr. Leech could have donef 
A. Ye .. 
Q. And would have done 1 
A. Yes, ir. C. Ireland, $20.00 for same. 
Q. What? 
~\. Charles Ireland, $20.00. 
Q. What was that for? 30 
A. Some lahor in paperhanging. H. Brown, $7.50. 
Q. What was that for1 
A. Paperhanging; and G. W. Flood, $36.50, the 

same. 
Q. For paperhanging "? 
A. Yes, ir. J. H. Palesi, repair work. 
Q. vVhat kind of repair work "? 
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A. vVhy, lock in the building there. We l~ad to 
put on locks. Iy husband al-ways di~ that kind of 
work at home. $18.00. Earl J enlnns for labor 
and furnace ,York, $12.21. .l o,v, then, I had to give 
my laundry out v,1hile my husband was sick. 

Q. ,V ell, "'hy 1 . . 
A. Because I was not able to do it. I had to give 

my attention to him. I have always ever since I haYe 
been in the busines -I was in Uic general mer-

IO chandise bu ine ·-done my own work and laundry. 

1'iir. Starr: I object to that a not a proper cle-
ment of clama 0 ·c. 

~rhc Court: I think uot. There i no suit here 
for the value of his wife's services. 

Ir. Bourgeois: vVell, I am not so urc it i~ not; 
because it takes the place of a nun;e. She did the 

20 1nusing, but I will not insist on it. 

The vVitne : I took the place of an extra nnr, c 
in the Atlantic 1ity Hospital. We would have had 
two nurse,, but I gave ome of my time in order to 
save an extra nur e. \Ve only had one nurse. 

Q. ,, ell, don 'i let u take any chance on that. 
. That i ihe rea on I put in tho ·e bills. E ~-

cu o me if they are not right. ~fr. Nelson, labor 
30 for ·work on the building, $32.00. 

Q. "\Vhat ,va · thaU 
A . :Mr. J el on, laboT for work, $32.00. 
Q. ,Vhat kind of ,,,ork · 
A. FoT carpenter work in one of the apartments. 
Q. ,Vas that work Ir. Leech could have don if 

he had not been incapacitated 1 
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A. W el], I don't know whether he could l1ave 
tlone that kind of work or not but he could have 
patched the plaster. 

Q. We don't ,vant any expenditure --
A. \Vell, I feel that is a just bill. 

1Ir. Bourgeois :! I will consent that be stricken 
out, if your Honor please. 

Q. m\', the next. I 0 
A. "\Yell, for help, hiring --
Q. "\Vhat? 
.,:\. . For help, hiring in the house 
Q. ·yvell, that can't go in. 
A. Woll, I didn't have to have help if it was not 

fo r my husband being .injured. 
Q. 'l1here is some question as to whether we have 

a right to have that. Don't let us take a chance on 
that. 

A. ~\nd riir. Rankin for labor, $11.75. 20 
Q. "\Yhat ·was that for~ 
A. For labor. 
(J. rrhat 1\Ir. Leech wou]ll ha\Te done? 
A. Y cs, sir; a.nd fr. Happer ak, $53.G0. 
Q. What ,vas that for? 
A. He did some painting in one- of the apartments 

while the 1\Ii ter wa ill . 
Q. r_rhat ... Ir. Leech could have done J? 

... . Ye ·, sir; and I have the hot water-I have it 
itemized all together, for hot water bottles, ice cap, 30 
air cushion, and bed pans and urinals, olive oil, 
grape juice and malted food, milk, etc., $126.54. 

Q. "\Vha t else 0? 
A. And I had to hire an electrician to do some 

work that was unneces ary, T . Harris. 
Q. Was that work that {r. Leech could do or is 

he not an electrician~ 
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A. I beo· your pardon, but all thi work ·would 
not have had to be done if my husband ,v~r:. hom;f 
I didn't know how to manage those th1n::,s. 
course, jf you wa11t to trike that out, I had to pay 
it ju t the same. 

0. you cannot recover for that. A. C. A. I e,vlan<l, repairing lock, $2.70. 
Q. What n xt? won't 

othino· el. e o far- o lono· a you 
IO allow me to oput U10 e oth r thing~ in-oh, ye~; I 

beo· vo1u pardon. I have ma, ag1no· here for 78 
,, eel~ at $20.00 a week. . 

Q. That i mas •ao·ing for lum 
A Ye ir. Q: Tha't amounted to how much '? 1-Iow many 

week did you •ay there "·eTe? 
A. 78 ·week . 
Q. 78 " ·eek at $20.00 a week'? 
A. ·20.0 . l 1 ZO Q. Di<l you lJay that very wee{:. 
A. I have not paid it at all yet. 

11Ir. Starr: I object, if your Honor please. 

l 1 Was ho (J. I m an <.lid you haYe \ ie ma, age 
mas ao· d that many week,? . k 

A. Ye·. Ile wa ma. aged for that many wee . 
Q. By whom 0l 
\. Why, my son. 

30 Q. Who. 
A. Jy son. 
Q. Well is he a mas eur I H 
A. o, l~e i not a ma ur but, my goo~ne s. e 

had o give his time and he wa there from school 
day and night; he took care of the man. 
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1Ir. StaTr : I ask that be stricken out, if your 
Honor please. 

The Court : Yes ; I think that will have 1 o h! 
trjcken out. 

Mr. Bourgeois: I think that should come out. 

C~ . :Now, is there anything- el ·e that yon pa id 
that vonr husband would not have had to pay. I 0 

..\.. ,Yell, th re are some thing I didn't put down 
ou 1hi, hill, such a lnmb r and many other things. 

.:\Ir. Bonrgcoi : You may cross-examine. 

Cro -examination. 

(J . ~Ir . Leech, I do noi. quite understand ,vhy it 20 
WH8 neces ·ary to have all the e repairs done while 
your husband was in the hospital. How many prop· 
crties were taken care of while he was away? 

~\. vVell, thi i · including ju i. the building we 
lin~ iu. 

Q. 1he hou e that you live in? 
... \.. y . 
(J. How large is that house "? 
~\.. 11 is an apartment hons . 
Q. ,\ ,11, how big i itf .~O 
A. Oh, how big is the house t 
Q. Yes, how man) room in it, ho,v many stories T 
A. Well, we had the Government there, the post 

office. 
Q. What! 
A. The post office wa on one of the ground floor8. 

Then we had two stores, and one store i.o a family, 
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and then we had seven families besides ourselves, 
and that had to be kept ·warm and kept going while 
the :Mister was in the hospital. 

Q. Then in your apartment house you have the 
post office building on the first floor "? 

A. We did have then, not now. 
Q. vVell, at this time, at the time of the accident! 
A. Yes, sir. 
Q. Post office building on the first floor 0? 

I l) A. Yes, sir. 
Q. How many stores on the first floor "? 
A. Two stores and one apartment back of one 

of the stores. 
Q. So that is two stores and one apartment on 

the first floor "? 
A. Yes, sir. 
Q. And how many stories in the building "~ 
A. Three stories. 
Q. And you had how many apartments on the 

20 second and third floors 1 
A. Four apartments including ours on the second 

floor aud four apartments on the third floor: 
Q. Now, what happened to the building at that 

time that necessitated all these repairs 1 
A. vVell, we had-in my own home the plaster 

fell from the ceiling in the living room and dining 
room -while I was over at the hospital. 

Q. The plaster fell from the ceiling, 
A. Yes. 

~0 Q. What caused it to fall t 
A. I don't ln10--w. 
Q. Well, what was the area 1 What was the space 

that fell "? 
A. You mean on the floor 1 
Q. On the ceiling. 
A. From the ceiling to the floor f 
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Q. Well, the entire ceiling~ 
A. Oh, no, just part of it. 
Q. How large a space 1 
A. I couldn't say how much. 

· 69 

Q. Well, now, anything happen that required all 
these moneys to be spent for repairs 1 

A. My husband always took care of the furnace 
and looked after the building. We didn't hire a 
janitor. 

Q. I understand that, but I am speaking about I U 
!he repairs, painting and plastering and paperhang-
rng. 

A. Of course, if my husband had been home he 
would have taken care of that, because I never had 
to take charge of those things myself, never had 
anything to do with it because, he looked out for 
that. I didn't know what to do. I tried to get a 
plasterer and everybody seemed to be busy. 

Q._ How much did you pay for repairing the plas-
ter m those hvo· rooms 1 2() 

A. Well, I didn't-I had to tear out· I brouo·ht 
. . ' 0 
m a contractor, :Mr. Wolbert to find out what to 
do. He said '' it has to come down.'' So, of course, 
I let him go ahead. 

Q. Then this money that you incl-faded in the bill 
is for :Mr. Wolbert in tearing out the building· is 
Hiat right 1 ' 

A. Tearing out-it is for paperhanging and for 
painting and labor that was necessary. 

Q. How many rooms were done,, 30 
A. Well, I had to tear out four ceilings, two 

sidewalls, and two rooms entirely. 
Q. That is, the four ceilings, two side rooms 7 
A. Two side rooms and two extra-two other 

rooms besides. 
Q. And that is all the papering and plastering 

that was douQ 1 
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A. o; I had to go through i.he whole house then. 
Q. ,Yhy did you have to do that? 
A. Wh-v if my hushand had been home he ·would 

ha ,~e don~' Urn t if there wa anything wrong, and I 
had to hire all this extra labor. 

Q. rov rino· what period of time ,~ as this work 
done ! 

A. v\ 11, from the tim(} he wa ·-I think it wa8 
tho da r or I know the day I wa in the hospital 

10 looking; after my hu band.· 
Q. That i ·when it began. vVhen did it end?. 
A. It dicln 't nd until after he 0·ot home. I tne<l 

to have all thi clone while he was away and I 
wouldn't let anvhody know-I didn't want him to 
know what was· goi;1g on to home because of his 
condition. 

Q. Then all thi work was done in the seven 
week ihat he ,,Ta a-way~ 

A. VVPll, I don't know whether some of it was 
20 done-ye I think it vvas, althou 0·h outside of 

the extra l1clp I had to hav help to look after the 
furnace, you know, and do the janitor work. 

30 

Q. How many rooms were papered : . 
A. Thev w r all pap red with the exception of 

- I conLin't , Hy how· many; I couldn't iell how 
many. 

Q. Whai. 
A. I ju, t can't count them. 
Q. How many rooms in the house altogether? 

. I think there are forty-four. 
Q. Forty-four rooms. How many of those forty-

f our room did you paper1 
A. You mean while he was in the hospital or 

during thi time 1 
Q. ,Ya all this work done while he was in tlie 

hospital 1 
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A. I beg pardon. I wiihdravt that. Jy own 

home, my own apartment-I had that done while 
he was in the hospital and, of course, the others I 
had done during the time that he ·was injured. Yon 
ee, he was sick at home. · 

Q. When was the last time you did any work at 
paperino·1 

A. I cannot remember. 
Q. It ha been now, from ovember, 1922-it has 

been over two years and a half since the accident. I 0 
Xow, was that work done over an that p riod of 
time . 

A. I know we ha,Te one apRrtment that has been 
done ince, I think. 

Q. Since when 1 
A. Since he ha been able to get around. Of 

course, he can't do any work mnch of any amount .. 
Q. I want to know whether you papered and re-

paired all the apartments in that house from the 
time your husband had thi accident up to the pres- 2U 
ent time? 

A. I cannot say. '11here i one part we didn't 
paper at. all. 

Q. '\Vell, with the exception of that one apartment 
have you repapered all of the apartments in that 
hons'? 

A. ,Ve never had to paper before. It alway has 
been painted. 1.y hu band could have painted it, 
and, of cour e, I didn't know what to do. I had to 
have it papered. 30 

Q. Well, your husband wa able to give you some 
ad,Tice was he not 1 

A. Beg pardon W 

Q. He was able to give you some advice after he 
returned from the hospital 1 

A. Well, I kept all the advice I could away from 
him on account of his health. 
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Q. ,\Tell, \d1a t papering has been done since he 
came back from the hospital? 

A. Oh, since he came back rrom the hospital 1 1 
cannot recall. 

Q. vVhat i that? 
A. I cannot recall. 
Q. How much ·paperin°· was done as the result 

of the plm;ter falling off ·while he was in the hos 
pital? 

JO A. I know I have s ven room ·, I think, and the 
hall-way in my apartment, and bath; then I had to 
have apartment number four; that is where I had 
this carpenter ·work done. If the tenant --

Q. I ·wi h you ,:vonld an wer my questions. 
A. \\ ell, I had to have that papered while he 

··was away. 
Q. ""\Vell, as a re ult of the pla ter falling off 1 
A. Yes, ir. 
Q. All of it ? 

20 A. No. I hog your pardon. I had a family in 
there that had a child who broke the plaster with n 
hammer. 

Q. Well, did you charge that up, too? ' 
.A. \Yell, you told me to strike that out, $32.00. 
Q. That i.· not charged up, then. Now, I again 

ask yon how many rooms were pap red in your 
apartment a a result of the plaster falling off 1 

L Seven room and a bath and the hallway. 
Q. Your entire apartment wa papered f 

30 A. Yes, sir. 
Q. In how many rooms did the plaster fall 1 
A. '°' ell, the plaster fell in two rooms and the 

other room it tarted. They took it do" n because 
·ome of it wa ready to come down. 

Q. So then ~rou took that occa ion to tear the 
pla ter off of the ide walls and re-paper them; is 
that righti 
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A. Yes. 
Q. Now, is your husband a plasterer? 
A. o, my hu band i not a plasterer, but my 

husband could do all those things. He can patch 
pla ter. 

Q. Did he ever do any plaster work ? 
A. Yes, he has. 
Q. Of an entire room ! 
A. o, not of an entire room. 
Q. Or an entire ceiling1 
.A. o, not an entire ceiling. 
Q. Now, you have given a bill of $119.00 and 

something for contracting. What ·was the name of 
the contractor? I didn't get that. 

A. Ed. Wolbert, $119.85. 
Q. $119.00 how much 1 
A. $119.85. 
Q. And what work did he do? 

10 

A. vVell, he had-ihi work was done 111 my 20 
apartment. 

Q. Vv ell, what work did he do 1 
A. He had some men there taking down the laths 

and he had to put in joists. I don't know much 
about that part. He was the contractor and bossed 
the job. 

Q. What1 
A. Ile was the contractor and seen that the place 

was put back in shape. 
(l "\V 11, did he do any more than provide for 30 

re-plastering? 
A. Well, there had to be a lot of carpenter work 

done. You see, they had to tear out all the plaster 
and tear off the laths and-I don't know what you 
call it-joists every few inches. 

Q. ""\Vas that done while your husband was in the 
ho pital? 
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A. Yes, sir. 
Q. Do yon know the entire amount of money that 

you paid for paperhanging? Can yon give us that, 
A. Well, I just got it here, there and everywhere. 
Q. Now, can you tell us the la t time that you 

paid a bill for paperhan°'in°·, hmv recently~ 
A. I have to go over thi --
Q. ,Vhat did you ay? 

I() A. I didn't put the dates dovYn, I don't think, 
on her . 

Q. Then you cannot give u that? 
A. I cannot. 
Q. as that done after your husband was able 

to o·et about? 
A. Beo· pardon . 
Q. Vv as that done after your husband was able 

to get about1 
A. I know . Ireland's bill-that was done after 

zo he \Vas about to got about; that was $20.00. 
Q. That wa after your hu band was able to be 

about? 

30 

. Ye .. , ir. 
Q. What ahont the Betterton bill, $70.00? 
A. :My hu band wa n 't able to do that. 
Q. Was he about when that work wa done? 
A. vVell, he wa not about when that work was 

done; he i not well enou 0 ·h to 0 ·et around to do 
those things. 

Q. Well, wa he off crutche 1 
A. Oh, yes; he was off crutches. 
Q. When was that Betterton work done 1 
A. I don't know; I would have to go through 

these bills here. 
Q. And when was the Bro-w11 bill incurred 1 
A. I don't know. 
Q. Have all these moneys been paid or do you 

still owe it~ 
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A. o; I paid them as I went along outside of 

Q. Have they all been paid? 
A. Yes, sir. 
Q. All! 
A. I think so, to the best of my knowledge. 
Q. Are you sure about that? Have you receipted 

bills for all of them 1 
A. Some of them, and my check. 
Q. ,Vell, can you tell u what portion of the bills IU 

have not been paid? 
. .r o; I cannot. Thos bill , all I read out to 

you, have been paid. 
Q. Did you mention any bills at all that have 

not been paid~ 
A. Yes. I mentioned just the massaging, you 

know. 
Q. I am speaking for material and labor. 
A. No. 

Re-direct examination. 

By Mr. Bourgeois: 

Q. J\irs. Leech, were these moneys that were ex-
pended, all except the $119.00 you paid to Wolbert, 
all for labor that J\Ir. Le ch could and "ould have 
clone if he had not been injured~ 

A. Ye , sir. 

20 

Q. Is he able at the present time to do the kind 30 
of work that he used to do! 

A. No. 

:Mr. Starr: I object to that, if your Honor please. 
It calls for an opinion and conclusion on the part 
of thi witness. 
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'rhe Court: vVell, I am 1,:vonderino· whether this 
witness is not qualified to give an opinion. 

Ir. Starr: I doubt very much whether she is. 
She can state what she has ob erved but not state 
an opinion or tate a conclusion. 

:Mr. Bourgeoi : vVell, I \vill withdraw it. I do 
1 () not think it makes so much difference. The jury 

have seen him. They kno-w· pretty well whether he 
can get around and do paperhangi.ng and plastering 
and thing of that ort. 

The Court: A man's wife is a pretty good judge 
of whether a man can get around and <lo work 
a round the house. 

Mr. Starr: I move that this testimony be striclc-
ZO en out because it is entirely too uncertain and 

indefinite as te timony which could go to the jury 
upon which they could pass a verdict. 

30 

The Court: Well, I doubt it myself, but I think 
I won't strike it out because there is too much of it. 

ome of it may be good. I think I would rather 
char 0 ·e the jnr. · concerning the weight to be given 
to it. 

1\Ir. Starr: Allm-v me an exception. 

The Court: Yes. 

(vVhich exception was dnly allowed and noted.) 

(Witne excused.) 

Cha'l'les I. Laff'erty-Direct 77 

CHARLES I. LAFFERTY, called as a witness on be-
half of the plaintiff, being duly sworn, was examined 
and testified as follows: 

Direct examination. 

By l\Ir. Bourgeois : 

Q. I show you Exhibit Pl, which is a lease be- I 0 
tween Atlantic Delicates en Company and Charles 
I. Lafferty and ask /Ou if the Charle I. Lafferty 
mention cl in that lease i you 1 

A. Yes. 
Q. ou were chairman of the Democratic Execu-

tive Committee were you-County Executive 
(;ommittee at that time 0? 

A. Yes, sir. 
Q. For what ,-vere these premises used? 
A. Political headquarters. 20 
Q. i.nd what hours <lo you have in political head..: 

quarters f 
A. Well, we have no particular hour . I suppose 

when it is neces ary to go there --

~Ir. tarr: I object to that. 

Q. You ay yon have no particular hours. How 
long were you in hea lquarters on the night of o-
vcmber 7th and 8th, 19221 That was election night "? 30 

A. Well, I was there the early part of the eve-
ning and then the latter part of: the evening. 

Q. Until what time the nert morning1 
A. Well, I was there at least to two-thirty or 

three o'clock. I do not exactly recollect now. 
Q. And during that period that you were there 
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were there or were there not lights in the rooms 
that you rented? 

A. Yes; there were lights in the rooms. 
Q. N o-,v, when you went there early in the eve-

ning do you remember whether or not there were 
lights in the vestibule and stairway and hallways ? 

A. There were lights there when I , left. I left 
there around I think it was-around half past 
seven or quarter past seven. 

I O Q. In the evening 7 
A. Yes. 
Q. Now, were there lights in the hallways and 

stairways and vestibules when you left at half past 
two or three o'clock the next morning f 

A. No. 
Q. Do you know whether or not Mr. Leech ·was 

requested to bring in the returns on that night 0? 
l\fr. Starr: I object to that, if your Honor please. 

20 The request made by this witness, of course, would 
be competent. 

l\1r. Bourgeois: vVhat ? 

l\Ir. Starr: A request made by this witness, of 
course, would not be objectionable. 

1Ir. Bourgeois: Well, I am going to ask that. I 
cannot ask him a leading question. 

30 'Ihe Court: Yes; I think that is all right. 

1\1.r. Starr: I have no objection if the instruction 
was given by this witness, but it seems to me it 
would be objectionable if the knowledge of this wit -
ness is based upon what somebody else told him. 

Charles 1. Lafferty-Cross 79 

The Court: He may answer this question ''yes'' 
or "no." 

Q. (Repeated by the stenographer.) Do yon 
know whetlier or not l\1r. Leech was requested to 
bring in the returns on that night ? 

A. Yes. 
Q. By whom was he requested? 
A. By myself as chairman of the county com-

mittee. I 0 
Q. And did he bring them in ? 
A. Yes. 
Q. To you 0? 
A. They were left at the office, :Mr. Harrold was 

secretary. 
Q. Do you happen to recall the time of the morn-

ing he brought them in ? 
A. No; I cannot recall that, l\[r. Bourgeois. 
Q. Do you know ·whether there were any hand 

rails up that stairway or not? 20 
A. 'I here were not, no. 
Q. Beg pardon? 
A. No. 

Cross-examination. 

By Mr. Starr: 

Q. You say there were no hand rails up the side 
of that stairway in November, 19221 30 

A. Not the inner stairway. 
Q. What ? 
A. Not the inner stairway. 
Q. What do you mean by that? 
A. There are two landings. There was a landing 

from the street up to the landing·, and then there is 
another hallway aud stairway. 
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Q. What do you mean "\Yhen you speak of the 
inner stairway? 

A. I mean the one leading off the landing from 
the main entrance of the street, from the street 
up. 

Q. Was there a hand rail from the lower flight? 
. I cannot recall ·whether there "'a or not. 

Q. Can you recall whether there wa any on the 
upper flight ,? 

10 A. I am ure ihey were not there. 
Q. You are sur about that but you cannot recall 

about the otheT t 
. I cannot; no, sir. 

C'Sitnes · excu ed.) 

R m--8F...LL rr . LovELAXD, called as a "\Yitness on be-
20 half of the plaintiff, being duly ·worn, was examined 

and tc tificd as follow 

Direct examination. 

By :Mr. Bourgeois: 

Q. Ir. Loveland, arc you familiar with the demo-
cratic headquarters in the Atlantic Delicatessen 
.Buildin ·-that were the headquarters in 1922 

30 A. Very much. 
Q. Did you go up there frequently? 
A. Very often. 
Q. Can you tell this jury ·whether or not there 

·were hand rails up that stairway? 
. There were the hand rail from the street en-

hance up to the fir t landing-. Wrom the first land-
ing there is no hand rail. 

Russell T. Loveland.-Direct 81 

Q. row, were you in that building· on the night of 
election day, ovember 7th, 1922 i 

A& Yes. 
Q. Tell me, more than once f 
A. I was up there a number of times that evening. 
Q. \Vill you tell the jury ·whether or not in the 

early part of the evening the stairway and vestibule 
wore lighted t 

A. Well, in the early part of the evening I waH 
hnsy in the election precinct and, therefore, was not l 0 
there in tho early part of the evening. 

Q. What time did you first go there1 
...\. It mu t have been at least half past ten or 

quarter to eleven. 
Q. ow, --
A. Possibly later. 
Q. Vlhen you went there were the stairway ancl 

\·cstibule lighted f 
A. The last time I went there they were not 
Q. YVere they lighted the first time you w~n1 . ZO 

earlier when you first ent f 
A. Well, I cannot recall that. 
Q. And what was the time when you ·went there 

the last time '? 
A. The la t time is the time that 1Ir. Leech was 

·taggerin°· around in the vestibule. 
(~. Did you ee him '? 
A. Oh, yes. 
(J. Will you tell the jury what you aw? 
... \.. "\Vell, I came in from th street and was o·o- 30 . b 

mg· up to find out further returns and ·Mr. Leech 
wa staggering- in the vestibule. 

Q. "\Vhere "? 
A. At the street entrance. 
Q. Anybody there with him 1 
... \.. No. He apparently was there alone but there 

was a crowd came follo·wing me up the stairs. 
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Q. And was he on his feet then walking1 
A. He had a hold of the rail and kind of leaning 

against the wall. 
Q. That i · the rail that goes down from the fir. t 

flight r 
A. Yes, sir. 
Q. And what time was that, do you know1 
A. I don't know. It was very late. There was n 

parade forming out there. 

1Ir. Bourgeois: Cros ·-examine. 

Cros -examination. 

By 1\Ir. Starr: 

Q. You say it ,Yas very late? 
A. Yes. 
Q. It wa about one o'clock, wasn't it 1 

20 A. It was ·about that time, I judge. 
Q. They \Vere forming a parade to celebrate the 

victory; were they 1 
A. That wa it. 
Q. And yon saw 1Ir. Lafferty in the lower flight? 
A. ot Ir. Lafferty. 
Q. 1\Ir. Leech. I beg your pardon. 

. Yes, ir. 
Q. 1\Ir. _1:-Jeech at the bottom of the lower flight? 
A. I did. 

30 Q. That was the last time you went up the stair-
way that night~ 

A. Yes, sir. 
Q. And you say at that time the lights were not 

lighted~ 
A. They were not. 
Q. ow, the other times during that evening that 

Russell T. Loveland-Re-direct 
Charles Collins-Direct 
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you were there . the lights in the hall were lio·htc<l. 
were they not 1 o , 

A.. "\Vell, I couldn't say I don't th· l th lit. . . . inc ey WC'n' 

Q. Well, are you sure about that f 
A. N °; I am not sure. 
Q. You have no recollection about it. That is all. 

Re-direct examination. 

By ~Ir. Bourgeois: 

t1· ~J. ;\ er _yon a member of the Democratic Exccu 
' 0 '- omm1 ttee f -
A. I was and I am. 

J[ r. Si arr: Still co11t1·11t1e t b o e, do you 7 

The "'' itnc s: Ye.·, ·ir. 

C\Yitncss excused.) 

( 11URLE~ CoLLJNs . 11 d . 
the• plaintiff bein~·' ~a e as a witness on behalf of 
t<i.·tificcl as follm\'~: uly sworn, was examined and 

l)irect examination. 

By ~Ir. Bourgeois: 

C\Vitncss withdraw11 f th or e present.) 

10 

20 

30 
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F11A K IL~HROLD, call d a a witne 
the plaintiff, being duly ·worn, ,vas 
testified a follows: 

Direct c~·amination. 

By ~Ir. Bour0 ·cois: 

1 O Q. Ir. Harrold, you live where1 
A. tlantic ity. 

on behalf of 
examined and 

Q. And have lived there all your life f 
A. I have. 1 Q. Do you 1·emcmber election night of ovem )er, 

1922? 
A.. I do. . . ·11 
Q. t that tim did ) on ha_v any p_o 1hon w1 .. 1 

the Atlantic County Democratic Executive Comm11 -
tee? 

20 A. I wa · ecretary. . 
Q. ,V r .Ton in hea lqnarter that n1°·ht t 

. I wa. 
Q. ,"\ hat timr of 1.he night did you go up there • 
1\. I had b en th re practically all day. I had m:· 

dinner · nt in to me. . 
Q. An<l did you go out Jor upper or dinner• 

. No; ii wa ·ent in to me. . 
Q. Do vou know whether the light were lighted 

in the ,·e· tibule and tairway that night 1 
30 A. ev ral time · when I went down the hall I 

noticed they were not lit. 
Q. "\Vere not~ 
A. lo. t 
Q. ow, what time of it . was it whe1~ rou wen 

down the hall and saw they were not ht; . 
A. "\Vell, between-I gue s around b tween eight 
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or nine, ten o'clock; three or four times I ,vpn t 
down there. 

Q. 1Vhat time did you go out of the rooms t hn t 
night? 

A. I didn't go out until word "a brought to mo 
that 1fr. Leech had fallen down ·tair . That was 
about two-thirty in the mornino·. 

Q. ,Ver the light li 0 ·hted when you went out at 
that time? 

A. They were not. l 0 
Q. 1Vhat about in your room? "\V'ere they lighted 

in your room? 
A. Y c , they were. 
Q. "\Yho 1rnd control of ih li 0·hts in the hallway1 

:ifr. Starr: T object to that, if your Honor pleas •,. 
unle., thi witne s ha personal ln10,1dedo'e of it. 1 

A. I cannot say. 
Q. "'\VelJ, did you f 20 
A. o. 
Q. Thev were not controlled from the rooms-or 

wrre th v controlled from the room of the Demo-
rrntic Executiv Committee? 

A. They were not controlled from our head-
qua rter , no. 

Q. Now, do you know whether or not thoso light,, 
wore alway kept burning that you noticed ju the 
hallway 1 

A. The only thing I can say in regard to that i~ )() 
I know frequently they were 1~ot lit. 

Q. Were not lit 1 
A. No. 
Q. How do you know 1 
A. Because I was-the last few weeks of the 

rampai 0 ·n I wa around headquarter until one or 
two o'clock in the morning. 
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Q. E,T r h ar any complaint 7 

[r. tarr: I object to that, if your Honor plea~<•. 

r111i onrt: Objection nstained. 

Q. En"'r know frnybody to fall there~ 

'.\Ir. tarr: I object to that. 

Th Court: Objection n tained. 

(' n· 1 r L cl1 over there that nio·ht~ ~- 1 yon r. e 
• I dicl. he brought th r Q. Do yon know wheth r or not 

cl -.ction r turn. over 
H did. o-ave th m to me. 

.J.. • ' 0 
Q. B o· pardon. 

. H ga them to me. 
t ·o -examine. Q. lle o·a-ve them o yon. 1 

Cro -e .. Taminaiion. 

By Ir. tarr: 

f I I ech cam in ihat nio·ht did you go Q. t r r. .J 

down the fairway? . 
\ Not to mv pr ent recoll chon, no. Q: ,Vh n did yon finally leav h adquarter that 

nio·ht 1 . h 
30 . It was around two-thirty in th morning w n 

I :finally left there. 
Q. 't that time were the light in the hallway 

lio·hted? 
Th y w re not. Q: I-Im,~ many tim_e wer you in and out of thP 

h adqnart r that night · 

Frank n arrold-( ro , s 87 

A. I wa not out of the headquarter until I left. 
I was up and down the hall, thouo·h. 

Q. You were in the hall; 
A. In the hallway, yes. 
Q. You were do,, n the tairwav? 

. I lid not go down the stair~ray, no. 
Q. Oh, iu the hall. Then vou don't know wh ther 

the light were light d in tl;e ·tairway or not until 
you finally went down f 

A. I could tell they "ere not. I 0 
Q. How? 
.1\. B can e the hallway wa dark and if there had 

been a li 0 ·ht on the tairway, why, naturall:v there 
would have been some ref:l ction. · 

Q. Only by reflection, how ver. Do you know hmv 
man~· light there were in the halhvay and stair-
wav f . . 

A. l do not, but mo t of 1he time when I would 
11otice them they were out . 

Q. 'Ihen it wa not the cu tom to have the ligh1.· 20 
lighted in th eveninO's there, 

A. Appar ntly not, hecau. e I know I u ed to 
object to it. 

1Ir. tarr: I move that h tricken out. 

rrhe Court : That will be trick en out. 

Q. A a matter of fact, th li 0·hts w re frequent-ly 
unli 0 ·ht._ed in the renino· . 30 

A. Yes, ir. 
Q. The headquarters were th re h,ro month ·; 

were they not 1 
A. I cannot a · for ure just how lono· thev worL\ there. " · 
Q. 1V re you th re frequently in the ev uings 9 
A. Eve ·y evening. 
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Q. How late would you usually s_tay theTe 1 . 
A. BehYeen one and two o'clock 1n the mor11rngH; 

that i for the last two ·weeks of the campaign. 

i\lr. Starr: That is all. 

Re-direct examination. 

By :Mr. Bourgeois: 

Q. Ir. I-Iarrold, you ay the li0 ·hts were fr e-
quently not lighted. Do you know ·whether or not 
any com1 laint wa made about itl 

1[r. Starr: I object to that, if your Honor plea se. 

The Court: I think I will have to sustain it. I 
do not think that the question of custom with re-
spect to lighting that hallway is neces arily involved 

20 in thi case. 

30 

Ir. Bourgeoi : I do not think it is, either, if your 
I-Ionor please; not the custom, but I want to knm,-

Q. Did ' OU ever make any complaint because 
tho Ii ·ht·s were not li 0 ·hted? 

Ir. Starr: I object to that as immaterial ant! 
irrelevant. 

The ourt: I think it is irrelevant, Ir. Bourgeoi . 

fr. Bourgeois: Allow tne an exception. 

("\Vhich exception ,vas duly allowed and noted.) 

Q. ow, 1tir. Harrold, you say the headquartere 

Frank Harrold-Re-direct 89 
had been there about bvo months. How long were 
they there altogether. 

A. "What do you mean, prior to this campaign? 
Q. No, afterwards and all 1 How long did you 

have those same offices as headquarters 1 
A. I don't recollect because I had nothing to 

do ·with the leasing of the office. vVe had been there, 
thou 0·h, I think for much longer than two month s 
before the campaign started; at least a year, I be- I 0 
lieve. 

Q. What is that~ 
A. At least a year. 
Q. Before~ 
A. I believe so; but that I would not say. 
Q. I show you a lease, what purports to be a 

lea, e for the year 1922. Do you know whether you 
occupied the building under that lease~ 

1'Ir. Starr: I object to that as immaterial in this 20 
cause. 

Mr. Bourgeois: All right. I ,vant to offer that 
lease in evidence. \¥ill you consent to it subject 
to its relevancy1 

1Ir. Starr: I object to it because it is dated the 
first clay of June, 1923. H could have no materiality 
in thi suit. 

:Mr. Bourgeois: You do not object to it on ac- 30 
count of the signature, the execution 1 

1Ir. Starr: Oh, no; but this was subsequent to 
the time of this occurrence. It is immaterial and 
irrelevant. 
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1r. Bourgeoi : Then I ·will withdraw .the offer. 
r1 1ha t is all. 

(Witness excused.) 

CHARLES COLLINS, recalled, havin°· been previous}~, 
duly sworn, was examined and testified as follows: 

Direct examination. 

By 1Ir. Bourgeois: 

Q. You live where, Mr. Collins f 
A. Somers Point. 
Q. Were you a member of the Atlantic County 

Executive Committeef 
A. I was state committeman during 1922 and had 

20 charge of the whole thing. . 
Q. As state committeeman were you sometimes 

in the Atlantic County Democratic headquarters 1 
A. Yes, sir, every day except Sunday, towards 

election day, and Sunday or two before election. _ I 
went then also; but every day and every night I 
·wa there. 

Q. Do you recall the night of ovember 7, 1922, 
and the f ollo,ving morning T 

A. Oh, yes. 
30 Q. What time did you go to the headquarters that 

night1 
A. I left home. I was at Somers Point seeing 

after the different pollin°· places there, and after 
the polls were closed I saw that the challengers got 
on the job and looked after the vote and saw that 
it was being counted properly and when I got that 
arrangement all completed I went home, washed np 

Charlrs Collins-Direct 91 
and had a bite to eat, and I had a young man who 
was driving a car for me during that campaign to 
take me directly to the headquarters. I judge I got 
there at headquarters about nine o'clock that eve-
rnng. 

Q. You are familiar with the stairways up there! 
A. I ought to be. 
Q. And the vestibule 1 
A. I ought to be. I went up and down them often 

enough. I U 
Q. Will you tell the jury whether or not when 

yon went there about nine o'clock the lights in the 
YeHtibule and stairway were lighted or in darkness 1 

A. I complained very much about that condition· 
all in darkness. I complained very much about that 
condition. 

~Ir. Starr: I move that be stricken out. 

The Court: Strike it out. 20 

Q. It was -in darkness? 
A. T t was in darkness. 
Q. o-w, prior to that time had you made any 

complaint-prior to that time had the vestibule bee~ 
lighted always 1 

A. Well; about lialf lighted and half in darkness. 
Q. And had you made any complaint about tho 

fart that they were not lighted 1 
A. Yes, sir. 30 

1Ir. Starr: I object to that as irrelevant. 

}.Ir. Bourgeois: That is relevant in this cause I 
think, for the purpose of showing that the ow~er 
had been cautioned about thjs very condition. 
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The Court : bout thi particular night 1 

Mr. Bourgeoi : o, not about this particular 
nio·ht • becau e vou cannot . how that, but he had b , • 
b n caution cl about it and it ,va for him to keep 
them lio·ht cl. For in tanc , if the premi e of a 
p r on become out of repair a man i entitled to. a 
Tea onable leno·th of tim , I a ·ume, to put them m 
r pair; but if they go and tell him that they are 

IO out of repair you do not have to go every day ancl 
ni ·ht and keep on tellin°· him they are out of r e-
pair. row, if ther wa any t:~ouble about th c 
lio·ht , h had o·one and told him they w re out, 
and that wa notice to him that they ou 0·ht to lJe 
kept lio·hted. o I think thi que tion i relevant. 

20 

rI1he Court : I lo not think o. I will o-verrule it. 

:Mr. Bourgeoi : Allow me an exception. 

(vV11ich xc ption was duly allowed and noted.) 

Q. ow, <lo yon know whether or no~ th~re was 
any comp'laint made to them about h 0 i1hng the 
tair that ni 0 ·ht. 

Ir. tarr: 1 object to that a bein°· immaterial 
and irrelevant. 

30 Th ourt: I am v ry much inclined to think it 
i, immaterial a to that night, becau e I do not ee 
what oblibation th landlord had to light them. 

J\Ir. Bouro· oi : I thought it was the other wa? 
about. I thouo·ht it ,va becan e there wa a posi-
tive duty on hi part to li 0·ht th m. 

Charle Collins-Direct 

. The Court: ':1:hat. i the ihin°· I am not convinced 
o.t; that there wa a po itive duty upon hi part to 
lwht them. Where doe it come from 1 

~Ir. Bouro·eoi : It com from the common law; 
that a man who ha_· pr. mi e and invite you to 
come on tho e prenn e 1 boun l to keep them in •1 
rea .. onable condition for your afety. ' 

The Court: 'That mean· phy ·ical condition. I 0 

. ~Ir. Bour 0 ·eoi · : Oh, no; not im1 ly phy ical con-
ditrnn. That mean anythin°·, ·whatever it may be 
that .would mak it af'e to you. But lio·ht ar~ 
P}1Y ·ical. That i a phy ical condition. (Citino· 5 
~- J. L. pa 0 ·e 632). 0 

.~~1: Uou~'t: f_ier dis u ion.) I am o·oing Lo 
OHunlc tln · que tion bccau e I do not think they 
:rerc m1~er any obligation to furni h light excc1;t 20 
lll the ofhcc · durino· bu in s hour . 

Mr. Bouro·eoi • : llow me an exception. . 
(\Yhich xc ption wa duly allowed and noted.) 

The Court: P rhap in the hallway durino· busi-ne .. hour , " J • l . o .· , . .nu111°· m ·1ne s hour " meanino· the 
ftlirn.u? hu '111 · hour which are maintain:d bv 
111° ?rdinary bu ine e , and that doe not mea;1 a mo·ht. 30 

Jlr. Bouro·eoi : Any busine at all. 

The t I our : ?· ay bu ine s hours within the 
inter11rctatio11 of tl i 1 lat ea e, properl ' interpreted, 
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mean the ordinary bu ·inc hour of the ordinary 
bu inc s conducted ii\ that city. 

:Mr. Bourgeoi : I do not think that ?an be p_o -
ible. I think it must be interpreted with relahon 

to the particular busine for which the premise 
arc let. 

Q. Did yon make any complai:1t to the_ people 
IO about lio·htino· the tainva dunng the time the 

democratic he~dquarter were in that building prior 
to thi lection night t 

20 

:Mr. tarr: Object cl to a immaterial and irrel-
evant. 

The oul'l: Objection u tained. 

~Ir. Bourgeoi : llo-w m an exception. 

C\Vhile exception \\'a dul~y allowed and noted.) 

Q. fr. ollin , what room were there up ta!rs 
in thi huildingf What room were there upstairs 
in thi · buildino· 1410 Atlantic Avenue. 

A. On the cond floor the Blum-the Corpora-
tion, de orating company· they had the front rooms ; 
and the next room a you go down that long h~ll-
way wa oc upied by some kind ~f a blueprint 

30 manufacturing concern, made blueprints, had s.omc 
kind of machinery in there that made bluepnnn~. 
Th n the three room be ond that were held as our 
heaclquart r , and on th ide a you r;et to ihc 
top of the tair there was another-I think he waR 
a 1raft man. I think that covered the second floo r. 

n th third floor as I understand it --
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Mr .. Starr: I object, if your Honor please, unless 

the witness ha personal knowledge. 

j[r. Bourgeois : Well, he knows the. rooms. 

Q. Yon know these rooms 1 

Mr. '1 tarr: H · a? '' a I understand.'' If he 
ha · per 'Onal knowledge I do not obj ct. 

'rhe ,V~tne : Well, I was up on the third floor IO 
and the big room on the front there were occupied 
by the Atlantic City Press lub. 

Q. Pre· lub? 
~L Ye , newspaper men, for a ocial headquarters 

club room a you would call it. The other room: 
were unoccupied when I wa there. 

(J. How many i·ooms were there up there 1 
~\ . Well, the sam number of room on the third 20 

floor a on the second. They were practically tl1e ·ame. 
Q. Then the e rooms ... , e1·e o · d f · 1 , ccupie or vanow:; >n:ines e ? 

... \.. f Y_ various bu ine e , yes. 
(J. . r1u Pre s Club, I uppose they had their 

mcet11w · ·1bout el , l l · l ·· o , ven o c oc c 111 t 1e morning ? 

Jfr. tan·: I object to that. 

(J. Di<l you ee :Mr. Leech when he came in that 30 
night! 

A. Ye , ir. 
Q. And k_now tha i he brought the returns f 
A. Yes, u · talked to him, ask~d him how he made out. 
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96 Charle, Collin '-Direct 

Q. Can .. ou tell me whore the electric light fo r 
these hall-way was s-witched on and off~ 

A. Ye. 
Q. vVherct 

l\1r. Starr: I object unle the witness knmvs of 
his O-\vn kno\dedge. 

Q. How do you know "? 
A. I -went down and in tho tore and saw U1c 

young man ,,vho was in charge, as I thought, arournl 
there back of the counter; w nt there several time ' 
and told him about the condition of those light . 

nlr. Starr: I object. 

1\Ir. Bourgeois: He 1s showing ,, hy he knows 
whore it is. 

20 l\1r. Starr: I object to it as irrelevant and rn-
competent. 

The Court: I think that i true, and the answc1: 
will have to be stricken out, other than that he 
know,.s where th lights were controlled from. 

l\Ir. Bourgeois: Allow me an exception. 

(Which exception ·wa · i duly allowed and noted.) 
30 

Q·. --w11en you ·went do-wn and aw he man rn 
that store-did you 1 

A. Ye , ·ir. 
Q. nd you aid something to him "? 
\. Ye , ·ir. 

Q. ,Vhen you aid omething to him v; hat did he 
do ~ 

Charles Collins-Direct S7 

A. He. "~ent straight back to that room; the room 
was about seventy-five feet long, opened the door, 
went out into another room and there the light s 
were switched on from that back room. 

Q. He turned on the switch 1 
A. Yes. 
Q. ow when he turned the switch on what dirl 

it do to the lights 1 
... \. That lighted the hallway. 
Q. And you say that you went do-wn there when 10 

he did that more than once, 
... L Oh, . Tes, and I brought wiiuosse ,vith me be--

cansc the janitor-I complained to him so often. 

) Ir. Riarr: J object to that. 

(~. vVas anybody with you when you went down 
there and saw this man in the front room 1 

~L Yes. 
Q. And then followed him back into the back room 20 

nrnl sa,-v him switch on the ·- lights "? 
A. I don't believe he followed him back, no. 
Q. "\Yell, you went back with him 1 ,\. ,r ell, he did1J 't follow him ba k. H e on1y 

hrought me down to show me he done his duty. 
(J. , Ya anybody with you when you did that1 
~\. J T 0. 

CJ .... ever? 
~\. No, not when ho turned the lights on. 

rrhe Court.: I suppose it is conceded in this ca c 
that the landlord had control of the hallway and 
he al o had control of the hallway lights. 

i\Ir. Bourgeoi : , Ye ; he had control of them both. 
"\\\~ concede it but we want to prove it. I don't 
know whether they concede it or not. 

30 
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:Mr. Starr: There is no objection to it if proved 
properly. 

Q. Did you have any access to that switch? 
A. No, sir. 
Q. I mean did the lessee of the rooms four, fi,,L 

and six have any access to that switch 1 
A. o. 
Q. What wa8 the condition· of the iioor of that 

l O haHway, ·:ur. Collins '? 

l\Ir. Starr: Objected to as immaterial and irrel-
evant. There i · no allegation in this complaint ·with 
reference to any condition of the hallway. 

The Court: I think that is so, Ir. Bourgeois. 

l\Ir. Bourgeois: Well, I reckon that is so, too, 
but maybe I ought to amend. "'\Vould it be anv sur-

20 prise to you if I did amend "? 

30 

l\Ir. Starr: I don't kno-w,. anything about it at all. 
I prepared the ca e on the que.Jion of the lights. I 
have no knowledge of anything else. 

l\lr. Bourgeois: I won't move to amend. Cross-
exam111e. 

C1·oss-examina tion. 

By Ir. Starr: 

Q. :Mr. Collin , the Blum Company there has the 
front room in this building on the second floor, a]l(1, 
is a contracting organization, contractors and build-
er? 

A. Yes, sir. 

John T. French-Di1·ect 99 
Q. And the blueprint place is where they rn~ \:1} 

blueprints from drawings 1 
1'1.. Yes. 
Q. Photographing establishment1 
A. Yes. 
Q. Then there is a drafl:sman 's office there 1 
A. That is right. 
Q. On the night of this election in 1922, was the 

third floor of the building occupied by the Press Club 
then 7 I 0 

A. I couldn't say. 
Q. So you don't know about that P 
A. I don't know about that. 
Q. And you don't kno,v to what use the third floor 

rooms were put on the night of the election 1 
...'L No, I don't. 

:.\Ir. Starr: That is all. 

C\Vitness excused.) 

JonN '.I.1. FRENCH, called as a witness on belrnlf 
of t11 plaintiff, being duly s-,vorn, ,vas exami11e11 
nnd testified as follows: 

Direct examination. 

B? 1Ir. Bourgeois: 

Q. You live in Atlantic City1 
A. I do. 
Q. Were you in the Democratic Headquarters on 

the night of November 7th, 19221 
A. I was. 

20 

30 
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l\1:r. Bourgeois: If your Honor please, what is 
the use, if your Honor has the notion that yon 
have at the present time-what is the use of us go-
ing on ·with this case 1 

The Court: "\Vell, I do not see any nse in it, 
personally. 

:Mr. Bourgeois: I do not want to take up the 
10 time of the Court if when you get to the en~ of ~t 

you are going to non-suit; because the question 1s 
whether or not there is any liability and your Honor 
thinks there is not, and I think there is and I do not 
suppose I will be able to change your mind. 

20 

The Court: If your testimony remains as it ll ff'i\' 

is and your theory remains as it now is, I th in_k 
ihcre is no doubt that on an application for non-smt 
1 will allow it. 

Mr. Bourgeois: I cannot change tho theory with-
out <'hangi11g my plea and my testimony will go 
along to support that pleadings; so l do not see 
how I can change it. 

Tho Court: The rest of your testimony is merely 
cumulative. 

1Ir. Bourgeois: The rest of my testimony is 
merely cumulative, if you show that there were no 

30 lights there and show that they attempted to put 
them there, or that they made complaints, rather, 
that they were not there; that they were there some 
of the time and ~ome of the time they were not 
there. 

Discussion 101 

'rhe Court: I do not think under the state of the 
test imony at the present time you can recover. 

~Ir. Starr: I move for a non-suit ·on two grounds: 
first, that no actionable negligence chargeable to 
!he defendant has been shown and the other ground, 
1s that the plaintiff himself by his conduct contrib~ 
nted to the injury; that he is guilty of contribu-
tory negligence and in entering the hallway at tho IO 
time and under the conditions he assumed the risk 
of injury. 

The Court: I take it that you have nothing more 
to ay to me than what you have already saia but 
I will be glad to listen. ' 

11r. Bourgeois: I have not, except on the question 
of contributory negligence. I do not see how a man 
can he considered as colltributorily negligent in en- ZO 
iering premises when he is invited to go there. 

'J~he Court: I think the testimony in this case 
brings the case clearly within the decisions in 

nundcrs v. Smith, 84 Law, 276; 96 Law, 267, and 
58 Law 475. Those cases deal adversely to the con_-
t0niion of the plaintiff with what seems to me to 
he all of the· phases of this present case. I will, 
therefore, allow the motion to non-suit and enter 
a judgment accordingly. 

1Ir. Bourgeois: Allow me an exception. 

C\Vhich exception was duly allowed and noted.) 

30 
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102 Notice of Appeal 

NOTICE OF APPEAL. 

NEW JER 1EY SUPREj\lE COUR'r. 
ATLA.:. TIO COUNTY. 

GEORGE vv. LEECH, 
Plaintiff, 

V. 
ATLANTIC DELICATESSEN Co., ·· 

a corporation or ROBERT 
HEILIG, BRUNO GARR 
and JOSEPH BnuN rn, 

Action at law. 

20 partners, trading, &c., 
a ATLANTIC DELICATES-
SEN Co., in the alterna-
tive, 

J otice of Appeal. 

Defendants. 

30 To L e1cis Starr, Esq., Attorney of Defendant, A t-
lantic Delicatessen Co.: 

Take notice that the plaintiff appeals to the Court 
of Errors and Appeal from the whole of the judg-
ment entered in the above-stated cause, on the f al-
lowing ground : 

Aniended Notice of Appeal 103 

1. Because the Court erred in non-suiting iht) 
plaintiff. 

Dated: June 29th, 1926. 
BOURGEOIS & COULOMB, 

Service ack 'cl. 
Attorneys of Plain.tiff. 

Lewis Starr, 
A tty. of Atlantic Delicatessen Co. 

7 / 1/ 26. 

A1IE DED NOTICE OF APPEAL. 

NEvV JERSEY SUPRE~IE COURT. 
ATL.ANTIC COUNTY. 

GEORGE ,v. LEECH, / 
Plairttifj', 

v. 
ATLA.,,_ Trc DELICATESSE~ Co.,) 

a corporation, et al., 
Defendants. 

Action at law. 
Amended notice of 

Appeal. 

IO 

20 

To Lcwi.s Sta,_-r, Esq., Attorney of Defendant, At- 30 Za nt tc Del'l,catessen Cornpany : · 

Take notice that the plaintiff appeals to the Court 
of Errors and Appeals from the whole of the judg-
ment entered iu the above-stated cause on the fol-
lowing grounds : 
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1. Because the Court erred in non-suiting the 
plaintiff. 

2. Because the Court erred in overruling the fol-
lowing question : . 

'' Q. Did you ever make any complaint be-
cause these lights were not lighted?'' 

3. Because the Court erred in overruling the fol-
l O lowing question: 

20 

30 

'' Q. ov{, do you know whether or not t_hen' 
was any complaint made to them about light -
ing the ·tairs that night f" 

4. Becau e the Court overruled t~e following 
question: . 

"Q. Did you make any complaint _to the 
people about lighting the stairway dunng tl_H 
time that the Democratic Headquarters were 111 
that building prior to this election night1" 

5. Because the Court erred in stTiking out the 
answer to the question: 

''-Q. How do you know1 
A. I ,vent down and in the store and saw the 

young man who was in charge, as I though1, 
around there back of the counter; went there 
several times and told him about the conditiou 
of tho e lights." 

Dated: June 29th, 1926. 
BouRGEOIS & CouLoM.B, 

Attorneys of Pla,intiff. 

Nl1jvV JERSEY COURT OF ERRORS 
AND APPEALS. 

GEORGE w. LEECII, 

PlaintiJ]'-Ap pclla11t, 
V. 

An,A TIC DELICATESSEN COMPANY, 
a corporation, ct al., 

Defendants-Re pondent 

0 APPEAL. 

BIHJi~F O.B7 BOURGEOIS & COULO:t\IB, ATTOH-
EYS FOR PL \.INTIFF-APPELLANrr. 

STATEME T. 

'l1his is an appeal from a judgment of non-snit 
entered against the plaintiff at the trial of thiK 
cause in the N cw Jersey Supreme Court at prn 
Atlantic County Circuit. The action was ius{ jt11i c1.l 
to recover for personal injuries sustained by the 
plaintiff when the plaintiff fell down a flight of 
stairs in the hallway of a building owned by the 
defendant, Atlantic Delicatessen Company. 

The Atlantic Delicatessen Company is a corpora-
tion of the State of New Jersey, and ow11s a cer-
tain building- known as 1410 Atlantic Avenue, Atlan-
tic City, New Jersey, which building was occupied 
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by the delicates en company on the ground floor as 
a pastry shop and the rooms on the remaining floors 
were leased to variou tenants (p. 94). Rooms 5 
and 6 on the second floor had been leased to Charles 
I. Lafferty, who was chairman of the Democratic 
Executi:e Com1:1ittee of Atlantic ounty, and the 
rooms 111 question were used as the Democratic 
headquarters of this committee (p. 77). The acci-
dent .happened early in the morning of the day after 
election day of the year 1922. The plaintiff, a man 
of 57_ years of a 0 ·e (p. 44), on the election day in 
quc hon, had b en appointed by Ir. Lafferty as a 
challenger in one of the voting precincts in the 
Cit of Plea antville, ew J er. ey, and was re-
quested by Ir. Lafferty to bring the election re-
turn from that city to the Democratic headquarters 
as soon as the same had been counted (pp. 34, 78 
and 79). Plaintiff left Pleasantville at about one 
o'clock A. M., on the morning in question and ar-
rived at the headquarters at Atlantic Cit; shortlv 
thereafter (pp. 34 and 35). A has been previously 
tated, the room used for the headquarters were 

on the econd floor of the building at 1410 Atlantic 
Avenue. In order to reach these headquarters from 
the street it wa necessary to go, from the street, 
through a door into a ve tibule on the oTound floor 

• b ' then straight up a flig·ht of stairs to a landino· then e, 
to make a tprn to the left and go up another flio·ht 
of tair to a hallway :which lead to the rooms° in 
question (pp. 35, 36 and 37'). 

Plaintiff, upon arrival at the headquarters, went 
up these ·tairs and into the rooms, where there 
were a number of people receiving the returns. 
Plaintiff testified that when he went up to the head-
quarter there were no lights lit at any place on 
the stairs or in the hallway (p. 35). After staying 
at the headquarter a few minutes plaintiff left and 
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t--l artcd to go through the hallway to the s1 cps. I--Iis 
.·!ory of the accident from that point for·ward is set 
l'orth on pages 35, 36 and 37, and is as follows: 

'' Q. Can you tell me how that vc tibnle and 
stairway and hallway are lighted or arranged? 
Can you tell the jury o they will understand ~ 
Can you tell me how that vestibule ancl 1air-
way and hallway are arranged 1 Can you tell 
tho jury so they will understand f 

. Well, what do you mean, from the office 
to the end --

Q. o, go in the other way, off Atlantic Ave-
nue. 

Well, going in off 1 tlantic Avenue you 
lead right from the ve tibule off the street, up 
a flight of stairs, I suppose, probably, twelve 
or fifteen steps; I don't know just exactly; then 
there is a landing straight up; then it goes up 
in another direction like that. 

Q. Which way does it turn, to the right or 
left 0? 

A. Why, it turns to the right, I think ii is. 
Q. Well, now, did it 1· You go up 1410, turn 

to your left, then where do you go 0? 
A. You go up about six or seven steps more 

to the main hallway. 
Q. Then you turn which way, right r 1 ft? 
A. Turn to your right then. 
Q. Where did you go then T 
A. h, about, I suppose, twenty-five or thirl y 

fee t back to the back office. 
Q. nd you say none of those were lighfed 

at that time, neither the hallway nor the vesti-
bule nor the stairwayf 

A. o light at all in the hallway or ve tibule. 
Q. ow, you say you were there about ten 
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or fifteen minutes ; then you came out. Now, 
what did you do as you came out in order to 
find the tairway ,? 

A. When I got to the turn where you come 
down to come to the small hallway to the first 
flight of teps, I truck a match to kind of get 
a look at the po ition and started, and the first 
thing I knew I vrnnt one ·tep too far and landed 
in the landing. 

Q. \Voll, now, had you r ached the stairway 
before you ·truck the match, or did you strike 
the ma ich before you reached the tairway ? 

A. Just as soon as I turned around the cor-
ner of the hallway ,Ylrnre the tep were sup-
posed to be. 

Q. At that time were there any lights there in 
the hallway or on the stainYay or vestibule '? 

A. To lights at all. 
Q. "\Vhen you made the tep and fell, what 

happened io you? 
A. Well, I just fell in a heap down there and 

I manao· cl to get up and lide down the step 
to the treet.' i 

\.Her the accident happened plaintiff was t"aken 
to the hospital in Atlantic City where he remained 
for cv n week , uff ering from a frachue of a 
thigh bone (pp. 1 and 38). A a resu~t of the 
injury plaintiff's 1 g was hortened one inch and 
will never again attain its full length (pp. 19 and 
2-!). 

At the trial the plaintiff offered testimony to 
prove that the defendant had lights_ in the hallway 
a:nd on the tair , which li 0 ·ht weTe ht on some occa-
sion , and were lit in the early evening of the date 
when the accident happened (p. 78), but were not 
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lit la ter on in the evening, at half-past ten, and 
wPre not lit at the time the accident happened. 

.,_ motion was made for a non-suit on two grounds, 
namely ; first, that no actionable negligence charge-
able to the defendant had been show11 and that the 
plaintiff himself was guilty of contributory negli-
gence. The h·ial Court granted the motion (p. 101). 

The defendant had control of the hallways and 
aL o had confrol of the hallway light . The tenants 
had no access to the electric light witch (pp. 97 and 
DS). 

I. 

TIJE TRIAL CO RT "\YAS IN ERROR IN 
XO,. -SUITING TJIE PLAI JTIFF. 

In allowing tho motion to non- nit, the trial Court 
stated a follows (p. 101) : 

'' The Court: I think the te ·timony in this 
ca, e brings the case clearly within the deci-
sions in Saunders v. Smith, 84 Law 276; 96 Law 
267, and 58 Law 475. Tho e cases deal ad--
versely to the contention of the plaintiff with 
what seems to me to be all of the phases of 
thi ' pre ent case. I will, tberef ore, allovv the 
motion to non- ui t and enter a judgment ac-
cordingly.'' 

A hort time previous to this the Court had ex-
pressed the opinion that there was no duty on the 
part of the <l.ef endant to light the staiTs in question, 
and that the defendant was, therefore, not negli-
gent in failino· to have the stairs lighted (pp. 92 
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and 93), and in °Tanting the motion to non-suit the 
trial Court ,,·as ev-idently acting upon this theory. 

It is st1brnitted that the trial Court was in error 
in adoptin °· this theory of the case and in allowing 
the motion to non-suit. 

The case of i aunders v . Smith (84 . J. L. 276), 
cited by the Court in allowing the motion to non-
suit (p. 101), was a case where the plaintiff was an 
employo of a tenant in an office building, his duties 
being to sweep up the refuse on the floor and dis-
pose of it. pon a king the janifor of the building 
wh r he honld put the refuse the janitor took him 
to the rear cellar of the buildin°· and showed him a 
place ,vhere he might leave it. On a certain day 
the plaintiff, while returning from this part of tho 
ccllnr, stumbled upon the step and fell and was 
injured. \_t the trial it was contended that tho 
plaintiff ·wa u ing thi back cellar by invifation of 
1ho defendant and that the latter was, therefore, 
n11clcr a dnt? to him to use reasonable care to keep 
it , afc, and that the defendant failed to perform 
1.hi,· duty. 'Ihe ourt held that there wa nothing 
in the proofs to show that the plaintiff was using 
the ce1lar by invitation of the defendant' and that 
01 plaintiff wa guilty of contributory negligence 
in atternptin°· to pas along a dangerous way in a 
1-otnl darkne s. If is obvious that this case can 
hav no application to the present situation because 
the wa? which was being used by the plaintiff, 
Le ch, in the present ca e, was a common way; put 
there for nse by all of the tenants and those in-
Yitcc1 upon the premise , and was not comparable 
to a dangerou wa-y leading to the back part of the 
cellar. li7 urtlrnrmore, it appears in the Saunders 
case that the plaintiff might have been able to turn 
on the light him.self or else could have requested 

7 
the janitor to do so before going into this part of 
the cellar. Here Leech had no access to the lio'l1ts 
in the hallway and stairs (p. 98). 0 

The second ~case cited by the Court is 96 N. J. L. 
267, but it is apparent that thi is an erroneous 
citation and that the Court intended to cite the case 
of Guse v . Martin (96 N. J. L. 262). In that case 
the plaintiff t?ok a job as a weaver in a factory, but 
topped worlnng on the arne day on which he was 

employed. ~e w~s directed to return some days 
later to receiv~ h_is wages and, upon returning, he 
entered the building and walked back towards the 
st airway and seeing a door partly opened thouo·ht 
~hat this _ was the entrance to the tairway, wh~n, 
1~1 fact, it ,vas an entrance to an elevator shaft. 
1hcre was no gate across the entrance and when 
the plaintiff reached the door, he could se~ nothing 
because it was dark. He had never been throuo'h 
~h~t door before, and he fell into the shaft and w~s 
111Jluc~. It was held that the plaintiff ''las properly 
n01~-Sl~1ted on the ground thaf the invitation to the 
plaintiff to enter the building and receive his wao·es 
dicl noi include an invitation to enter the elevator 
enclo ure or use the elevat'or, and when he entered 
the doorway of the elevator shaft he had departed 
from th place to which he had been invited and en-
tei·ecl a place which he had not been invited to use. 
It wa_s further held that the plaintiff was guilty of 
contnbutory ne 0 ·ligence in undertaking to go 
thr_ough a door beyond ,vhich he could not see, and 
wlnch was an entrance to he knew not what. This 
case, again, is obviously distingui hable from the 
case at bar, f?r here the plaintiff, Leech, was using 
a passage which had been placed there for the com-
mon use of all persons who had occasion to 0"0 into 
the building, and it cannot be said that he ;as en-
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tcrin o· a p lace ·which he had not been invited to use. 
Fnrthcrmo1- , he ,,-a familiar "ith the way an c1 
bn<.l lio·ht cd a match to see ·where he was going lie . 
l'orc a ttcmpt ing to go down the stair (p. 36). 

The third ca c cit ed. by the Court i that of 
Gleason r . B oehm (58 T . J. L. 475), in which case 
ihc plaiui iff mMle a so ial call on one of the t ~n-
nnt. in c n npa1·tment hons , "hich hon e the plain-
ti ff hn<l n vcr ent er ed h for . In going to the apart-
mcrnt the J)laintiff pa od alon°· a hall and up a 
i;; tnin\' n:v, which ·wa a common way. She remained 
111 t he npnrtment until aft r dark and then left. 
S he wa. accompm1iecl by her i ·t er and by her 
Iricrn.1 's claught er , but wa goin°· ah ad of th m anc1 
I ell do-wn th ·tain; and "\Ya injured clue to the f act 
th at there wa · 11 0 light in the hall. The plaintiff ob-
t ain <1 a ,, relict a o·ain t the owner of the apartment 
h on s upon whirh a judgment wa entered. The 

upr cme ( 1our t order ed a new trial, hol~ing that 
ihe i r inl Coul't erron ou ly charged the Jury that 
th eY ,Yer c t o det ermine ,:vhethcr the maintenance of 
a 1·ight in th e hall wa neces ary to r en~er the 
11lai11t i ff 's clc"ccnt r ea onahlr safe and, 1f they 
f onrn.l , uch nccc sit>~ that it wa th cl fondant'. 
du h- to x r ci. e r ca onable care to maintain a light 
ihc;·c. r:I,hc Court held that th e in truction im-
proprrly enlarged the d f n font' dufy ; that he wa. 
l1on rn1 to t ak rca son a bl car to have the hall and 
, tainYny r ca . onahly fit f or the pa age to and fro 
of hi · t nant : an c1 their i itor , but that no duty 
wa s imposed upon him in respect to ~he safe use 
ih e mcnns of pa , a 0 ·e provided by lum, and that 1r 
the tairway wa fit for use in ascending an~l 
de c ntli11g, mid if to u e if safely a li 0 ·ht wa requi-
site, a lig11t mu t be provide 1 by the per on u mg 
the . tai.n; and not by the landlord. The ourt fur-
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ther tated that ,, hile the landlord may a ume the 
duty to provide necessary light and while there was 
evidence in this case upon which th Court might 
hmTe been requested to direct the jury to determine 
whether an implied contract to maintain such n 
light might not be inferred and a corrcspancli11.~ 
duty to maintain it, but no such request was made, 
and tha t, therefore, thi pha e of the case cannot be 
ron. id red by the Court. Tn the pre ent ca e there 
i\·a evidence from which the jury mlght inf er an 
a ~nmption by the defendant of the duty of light-
in0 ihe hall and tair\Yay in question. The plaintiff 
produced evidence for the very purpo e of showino· 
that the def ndant had assumed thi duty and that 
h had ne0·lected to perform this dufy on the night 
when the accident occurred. 

In R hodes 1. Fuller Lamd arnd l1nprovem ent Com-
pany (92 . J . L. 569), the plaintiff brought suit 
again t the owner of an apartment house for injur-
ie .. received in a fall down a common stairway lead-
ing from the first floor to the basement, which fall 
waR occasioned by rea on of the absence of a iight 
wliich was u ually maintained by the landlord at the 
foot of the tairs. On pa 0·e 572, Judge Trenchard, 
peakin°· for the Court of Error and Appeal , said: 

" We think the true rule is that' if a landlord 
a, , ume ' the duty of providing and maintaining 
a light upon a tairway, it continues thereafter 
to be hi duty t'o exercise rea onable care to 
maintain a li 0 ·ht there until notice of its discon-
tinuance has been given, and failure to perform 
such duty is negli 0 ·ence, and a tenant who is 
injured because of uch negligence, whilst him-
elf in the exercise of due care, is entitled to 

recover. ndre v. Mertens, 88 N. J. L. 626; 
Kargman v. Carlo, 85 Id. 632; LaBrasca v. 
Hinchman, 81 Id. 367. 
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In the present case it wa open to the jury 
to find, if they saw fit; from the evidence, that 
the defendant company as urned the duty of 
providing and maintainin°· a light on those 
stairs, because it realized that their use was 
likely to be dano·erous, even in the daytime, 
without a light, and that its failure to do so 
was the proximate cause of iirs. Rhodes' in-
jury.'' 

'l1he rule was al o well expre sed by Judge 1in-
turn in the case of LaB1·a,sca v. IIin chman (81 N. J. 
L. :-367), at page 368, as follow: 

'' The principle of liability involved received 
its first notable application in the famous ad-
judication of Coo·g v. Bernard (1703), 2 Ld. 
1.laym. 909, where Lord Holt gave expression to 
th doctrine of mi feasance as applied to the 
dereliction of a mere volunteer, and this doc-
trine has since found application in various 
phases of tort-feasance. In that case the bailee 
undertook to carr. the hogsheads of wine as a 
mere volunteer, and did it o negligently that 
damage resulted. Liability was not predicated 
upon a contractual relation hip, nor upon the 
interposition of a consid ration or benefit ac-
cruing to the bailee, but upon the common law 
doctrine that one who undertakes to perform 
an act, and performs it negligently, wherehy 
damage results, is liable for his misfeasance." 

In the pre ent case harles I. Lafferty, a witness 
called by the plaintiff, testified as follows (p. 78) : 

'' Q. ow, wh n you went there early in the 
evenino· do you remember ·whether or not there 
were lights in the vestibule and stairway and 
hallways ? 
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A. There were lights there whei1 I left. l 
left there around I think it was-around half-
past s ven or quarter past seven. 

Q. In the evening? 
A. Yes. 
Q. ow, were there lighL in the hallways 

and tairways and vestibules when you left at 
half-past two or three o'clock the next morn-
ing? 

A. No." 

Frank Harrold, testifying for the plaintiff, stated 
1lrnt he was ecretary of the county ·committee and 
on page 85 testified as follows: 

' ' Q. Now, do you know whether or not those 
lights were always kept burning that you 
noticed in the hallway? 

A. The only thing I can say in regard to that. 
is I know frequently they were not lit. 

Q. Were not lit? 
A. o. 
Q. IT ow do you know f 
A. Because I was- the last few weeks of the 

campaign I was around headquarters until one 
or t-wo o'clock in the morning.'' 

He also testified, under cross-examination, on pages 
87 and 88, that he was at the headquarters every 
evening and usually stayed until between one and 
two o'clock in the morning and that the lights were 
frequently not lit. 

Mr. Lafferty's testimony was direct proof of the 
fact that the defendant had assumed the duty of 
lighting the vestibules, stairways and hallways for 
he said that they were lit on the very evening that 
the accident occurred. 
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1Ir. Harrold' testimony ,va that for the last two 
weeks of the campaign he \Yas at the headquarters 
0very evening until one and two o 'cloc~{ in the morn-
ing and that the lights ,Yere frequently not lit'. 

The necessary inference from this is that the 
lio-hts were lit part of the time and were not' lit on 
rtequent occasions. The plaintiff, himself, testi-
fied that he had visited the Democratic headquar-
ters both in the daytime and in the night-time, and 
that when he had· been there at night the lights 
were lit sometimes and sometimes were not lit. Tho 
statement's of the ·e witnesses, therefore, would have 
justified a jury in finding that the defendant had 
nssumed the duty of providing lights in the hall-
ways and stainvays, and there ·was, of course, abun-
dant proof that the lights were not iit when :Mr. 
Leech fell. In this situation it ,vas error for the 
trial Judge to take the case away from the jury, fo_r 
it was the duty of the Court to take as true all evi-
dence which upported the view of the party against 
whom the motion to non-suit was made, and it was 
further the duty of the Court to give that party the 
benefit of all legitimat inferences which could be 
drawn therefrom in his favor. Andre v. Mertens 
(8 . J. L. 626, 6~7). Here the proof and th_o 
loo·itimate inference to be drawn therefrom consh-b 

tuted some evidence that the defendant had as-
sumed the dutv of lighting the halls and stairways, 
and there was ·further proof that the defendant had 
neo·lected to perform this duty on the night in ques-
tio~, and this being so it was for the jury to pass 
upon the question of negligence. 

In Bennett v. Busch (75 N. J. L. 240), our Su-
preme eourt held that: . . 

"Where fair-minded men might honestly 
differ as to the conclusions to be drawn from 
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facts, ·whether controverted or uncontroverted, 
the question at issue should go to the jury.'' 

As to contributory negligence that, too, was for 
the jury to pass upon. 

The plaintiff testified that he had gone to the 
Democratic headquarters frequently before the ac-
cident occurred both in the daytime and in the 
night-time. He further testified that sometimes 
,,·hen he went there the hall were in darkness and 
ometjmes they were lighted, but' that he had been· 

oYor the ·e stairs both in the darkness and when the 
hall , were lighted (p. 49). He further testi ed that 
after leaving tl1e rooms on the night in question he 
truck a match just before reaching the stairway in 

order to , ee where he was, but miscalculated his 
step and fell down the stairs. Under this state of 
evidence the que tion of contributory negligence 
wa,· fur the jury. There was no rail on this portion 
of the stairs (p. 80), ancl the fact that the plaintiff. 
Ii t a mat ch ,,·a proof that he was proceeding care-
fully. Furthermore, he had used this stairway be-
fore and thought that he could safely descend. Thi~ 
heiug 80 then it caunot be said, as a matter of law, 
that it was negli 0 ·ence for the plaintiff to descend 
the ·tai1'8. ~lndre v. 171e1·tens (88 r. J. L., at p. 629). 

II. 

TIIE COURT WAS I ERROR IN OVER.RUL-
IXU Q ESTIO .S TO SHOvV THAT COM-
PLAINTS HAD BEE :MADE TO THE DEFEN-
D. . .\.NT ABOUT LIGHTING THE STAIRS. 

The ·e questions are stated in grounds 2, 3, 4 and 5 
of the grounds of appeal (p. 104). 
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. _ The witness, Frank I-Iarrold, secretary of the 
Democratic County Committee, stated that the lights 
were frequently not lighted and ·was asked whether 
or nqt any omplaint was made about it'. The Court 
sustained an objectio11 to this question on the ground 
that the question of custom with respect to lighting 
the hallway ,vas not involved in this case (p. 88). 

The witness, Charles Collins, was asked the ques-
tion vi7hether complaints had been made about light-
ing the stairs both on the night in question and dur-
ing the time when the Democratic headquarters 
were in the building. These questions were ob-
jected to and overruled on the ground that there 
was no obligation on the part of the defendant to 
light the stairs (pp. 92 and 94). 

The plaintiff had produced proof to show that the 
defendant had assumed the duty of lighting the 
stairway and hallway, and he further produced 
proof to show that the defendant had failed to per-
form this duty both on the evening when the acci-
dent occurred and on previous occasions. It wa , 
therefore, relevant for the plaintiff to show that 
the fact that the defendant was not properly light-
ing the hall was called to the defendant's atten-
tion and that although the defendant had had an 
opportunity to remedy this neglect of duty a reas-
onable time before the accident that it had failed 
to do so. 

In Rhodes v. Fuller Land (11J1id Improvernent Com--
pa.ny (92 N. J. L. 569, at p. 573), the Court said : 

"It is argued that there should have been a 
verdict directed for the defendant upon tho 
ground that it appeared, without contradiction, 
that the light was burning fifteen or twenty 
minutes before the accident, and, therefore, suf-
ficient time had not elapsed to charge the de-
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fendant ·with knowledge of the face that it was 
out, under the authority of I{rebs v. Rubsam, 
91 . J. L. 426; Schnatterer v. Bamberg:er, 81 
Id. 558, and Timlan v. Dilworth, 76 Id .. 568. '· 

But this contention is not well founded in 
fact. We think that mat'ter did not appear be-
yond dispute. But even if it had appeared that 
the light was burning fifteen minutes before the 
accident, still a direction of a verdict would not 
have boen justified, because it was fairly open 
to the jury to infer from the evidence that 
thereafter the light had been 'turned out' by 
the defendant's agent, whose duty it was to keep 
it lighted." 

In B uda v . Dzuretzko (87 N. J. L. 34), plaintiff 
claimed that the heel of her shoe caught in a tin 
covering on the stairs of the apartment building, 
·which covering was loo e. The Supreme Court held, 
that, in order to charge _the landlord with use of 
reasonable care it was necessary to show either 
(1) that the defect had been, in fact, brought t'o 
the notice of the landlord, or (2) to have existed 
for such a space of time before the accident as · 
would charge the landlord with notice. 

Under these cases testimony to show that the 
failure to light the halls and stairways had been 
brought to the attention of the defendant previous 
to the accident was relevant testimony and should 
have been admitted. 

It is submitted that there was injurious error and 
that the judgment should be reversed. 

Respectfully submitted, 
BOURGEOIS & COULOMB, 

Attorneys of Pla'intiff-
Av pella.nt. 
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GEORGE w. LEECH, 
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v. 
ATLANTIC DELICATESSEN COMPANY, 

Defendarnt-Respondent. 

ON APPEAL. 

BRIEF ON BEI-IALF OF ATLA TIC 
DELICATESSEN CO1IPANY. 

STATEMENT OF TI-IE CASE. 

The plaintiff sued the Atlantic Delicatessen Com-
pany, a corporation, and three individuals, trading· 
as a partnership, under the same name, for dam-
ages as the result of an injury su tained by him in 
a building owned by the corporation defendant. 

rrhe plaintiff was using a hallway in the said 
building between one and two o'clock in the morn-
ing of November 8, 1922, and fell down a stairway, 
leading from the same to the street level. 

The only allegation of negligence is that the de-
fendant neglected and failed to light or cause to be 
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lighted the electric light's in said hallway ( C. p. 3, l. 
34). 

At the trial the suit was discontinued against 
the individual defendants and his Honor, Judge 
Schimpf, non-suited the plaintiff as against the cor-
poration defendant. 

FACTS. 

The Democratic County Committee of Atlantic 
County was in possession of two rooms on the 
second floor of the building owned by the defen-
dant, under a lea e dated October 1, 1922 ( C. p. 11, 
I. 22). The lea e ran for a term of two months. 
The only provision of the lease, respecting illumi-
nation of the premises is as follows : 

'' Le sor * * * * will also furnish a reason-
able amount of electricity, as lessor may de-
termine for lighting said premises during busi-
ness hours, reserving the right, however, in 
case lessee, in the judgment of lessor, or les-
sor's agent or attorney, for the time being uses 
the electricity in an extravagant or unreason-
able manner, of requiring lessee to put in 
meters and pay foT the amount used or in de-
fault thereof., the supply to be cut ·off. In con-
sideration of thB faet that no extra charge is 
made for light, except' as aforesaid, and for 
heat and janitor's services, lessor shall not be 
liable for any failure to supply the same not 
due to gross negligence on lessor's part." ( C. 
p. !1.3, 1. 34.) 

The lease pTohibited the use of the demised rooms 
for sleeping apartments ( C. p. 14, 1. 20). 

Brief of Def enda1it-Respondent. 3 

Plaintiff V{as a challenger at the election held in 
Atlantic County in the fall of 1922, and was re-
quested to bring the returns from Pleasantville to 
the headquarters in Atlantic City. This he did and 
reached the headquarters at about fifteen minutes 
after one o'clock in the morning ( C. p. 46, 1. 25). 
There was a stairway from the street level, part way 
to the second floor, where there is a small platform 
and a few more steps and then a passage from tho 
top of the latter to the back of the building, where 
the rooms occupied by the committee were located. 
\\ hen he went up the stairway, the latter was not 
lighted, although the offices were ( C. p. 35, 1. 28). 

After statino· that he was in the headquarters for 
ten or fifteen minutes, plaintiff was asked what he 
did as he came out of the room to find the stairway 
and he replied as follows: 

'' A. When I got to the turn ·where you come 
down to come to the small hallway to the firsf 
flight of steps, I struck a match to kind of get 
a look at the position aPrl started, and the first 
thing I knew I went one step too far and landed 
in the landing. 

Q. Well, now, had you reached the stairway 
before you struck the match, or did you strike 
the match before you reached the stairway~ 

A. Just as soon as I turned around the corner 
of the halhvay where the steps were supposed 
to be. 

Q. At that time were there any lights there 
in the hallway or on the stairway or vestibule 7 

A. No lights at all. 
Q. When you made the step and fell, what 

happened to you~ 
A. ,Vell, I just fell in a heap down there and 
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I managed fo get up and slide down the slep 
to the street.'' ( C. p. 36, 1. 30.) 

The character of the stairway, steps and hall, is 
described by plaintiff on cross-examination ( C. p. 
48, 1. 6, et eq.) . 

The plaintiff also stated that he had visited the 
headquarters, upon different occasions, both clay 
and night, when sometimes the hallway ,, as lighted 
and sometimes not, and that he had been there at 
eight o'clock at night when the stairway and hall 
were in darkness ( C. p. 49, 1. 18). 

On cross-examination, plaintiff testified as fol-
lows: 

'' Q. J o-,v, on this particular occasion where 
were you when you say you lighted a match "? 

A. I was right at the turn of the hallway. 
Q. That is the hallway --
A. Turning to go down the stairs. 
Q. Did you stop there 1 
A. Well, I just sort of struck a match; that 

was all. I don't know as I --
Q. Then walked right on 1 
A. Then walked right on. 
Q. Then wa the match out when you reached 

the top of the stairway 1 
A. Why, it went out very quickly; for it was 

only just one of these small cardboard matches. 
Q. The paper matches f 
A. Yes. 
Q. Do you know how you came to fall i 
A. No; I do not. I just fell over in a heap; 

that is all I know. 
Q. Did you slip off of the stepf 
A. No, I didn't slip. I suppoi;e I stepped 

one step too far, thinking I was on the even part 
of the hallway and I stumbled over. 
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Q. Could yon see the step 1 
A. No, you couldn't see the step. 
Q. So dark you couldn't see anything after 

your light went out~ 
A. Not in that' hallway; not in that entry, 

anyhow. 
Q. And what wa the di tance from the main 

hall that runs parallel with the side of the build-
ing back to the headquarters to the top of -the 
s1 eps on the second floor 1 

A. Twenty to twenty-five feet, the hallway 
was. 

Q. You misunderstand. Not the long hall-
way but' the short hallway before you reached 
1he top of the second flight of steps. 

A. I know where you mean. I suppose it was 
five or six foot; I don't know just exactly. -

Q. And how wide is that halU 
A. Not over three foot. 
Q. Did you fake hold of the hand rail as vou 

were approaching the top of the flight of stairs 1 
A. I don't remember of doing it. 
Q. You knew there was a hand rail there, 

didn't you 1 
A. No, I don't know even today. 
Q. Don't you know there was a hand rail 

1 here at the other time you were there 1 
A. I couldn't just say for certain.'' ( C. p. 51, 

1. 35.) 

The lessee was Charles I. Lafferty, chairman of 
t~rn county committee. He testified that there were 
light' in tlie rooms occupied by the committee on 
tho night in question and the stairway, vestibules 
and halls ·were lighted when the witness left around 
7.30 or 8.45 P. JU., but there ·were no lights in the 
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halls, st'airways or vestibules when he left at 2.30 
or 3.00 o'clock in the morning ( 0. p. 78, 1. 3). 

Russell T. Loveland testified that it was about one 
o'clock in the morning when he saw 11:r. Leech at 
the bottom of the lower flight and that' the lights 
in the hallway were not then lighted (0. p. 82, 1. 22) . 

Frank Harold, who was secretary of the com-
mittee, testified as follows: 

'' Q. row, what time was it when vou went 
down the hall and saw they were not iit 1 

A. vV ell, between-I guess around between 
eight or nine, ten o'clock; three or four times 
I went down there, and they were not lit at 
2.30 in the morning.'' ( 0. p. 84, 1. 34.) 

This witness also testified that he was around 
the headquarfors between one and two o'clock in 
the morning during the last week of the campaign 
and that the lights were not lit (0. p. 85, 1. 34). This 
witness also testified it was nof the custom to have 
the lights lit in the evenings (0. p. 87, I. 20). 

Charles Collins testified that on the night of the 
election, the vestibule and stairway was not lighted 
at 9.00 o'clock in the evening ( 0. p. 91, I. 12). 

On this state . of the record, a non-suit was or-
dered, the learned trial Judge stating that the case 
was controlled by Sanders v . S'm.ith, 84 L. 276; G11se 
'l ' . Ma.rti11 , 96 L. 2G2, and Gleason v. Boehm, 58 L. 
475 (0. p. 101, 1. 22). 
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ARGUMENT. 

The only claim of the plaintiff, in order to sus-
tain the cause of action set forth in the complaint, 
was the allegation contained in paragraph 6 as fol-
lows : 

"That the defendant lessor had neglected and 
failed on said night of November 7th and 8th, 
1922, to light and cause to be lighted, the elec-
tric lights in said hallway.'' ( 0. p. 3, 1. 33.) 

Two defenses were urged in the defendant's 
ans,ver: 

1. Defendant was under no duty or obligation to 
light or cause to be lighted the hallway 1n the build-
ing, as allcge_d in paragraph 6 of the complaint, at 
the time of the occurrences set forth therein. 

2. The conduct of the plaintiff contribufad to the 
injuries ( 0. p. 7, 1. 20) . 

The theory of the plaintiff seems to be, that be-
cause the count'y committee occupied fwo rooms in 
!he rear of the second floor of the defendant's prem-
ises and that ingress and egress to the same was 
by means of a common hallway, under the defen-
dm1t 's con fro 1, and lighted by electric lights, and 
operated from a switch from the pastry shop on 
the firs t floor of the building, that the defendant, 
under those circumsta11ces alone, assumed a dufy 
~nd obligation to canse the hall and stairways to be 
hghted at one o'clock in the morning. It must be 
~·emembered that there were no sleeping apartments 
m the building. : 
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':l1he complaint does not allege that the defendant 
over agreed to furnish light in the hallways or as-
sumed this duty in any way. The only bit of evi-
dence, introduced in the cause, showing any con-
tract'ual relation between the landlord and tenant, 
was the lease which stated that the defendant agreed 
to furnish electricity for lighting to the demised 
premises during ordinary b~siness hours. 

It' will be further observed. that there was no 
demise of the use of any passage or stairways to 
reach the leased apartment, so that a strict inter-
pretation of the obligat'ion to furnish light would 
apply only to the rooms actually occupied by the 
lessee. 

Furthermore, the lease provided that in consid-
eration of the fact that no extra charge would be 
made for light, except if the lessee be extravagant 
or make unreasonable use of the same, the lessor 
should not be liable for failure to supply same not 
due to gross negligence on its part. 

It also appears, from the testimony, that appar-
ently in the evenings, at the hours 8, 9 or 10 o'clock, 
at various times no light was provided in the halls 
or stairways. This is an interpretation, by the les-
sor, of its dufy with respect to business hours. 

There is no testimony whatever, that upon any 
occasion at one o'clock in the morning, did the land-
lord ever furnish illumination for the stairway, 
which the plaintiff was using at the time of the 
accident. 

Therefore, the case is absolutely devoid of any 
express agreement on the part of the lessor to fur-
nish illumination at one o'clock in the morning. 
Neither were any facts proven which would estab-
lish, in the slightest degree, any implied undertak-
ing on ifs part so to do. 
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Obviously, the only question in the case was 
whether or not any duty was imposed upon the land-
lor<l to furnish light, at one o'clock in the morning, 
in the stairway and hall, which was used as a means 
of ingress and egress to offices on the second floor 
of the building. · 

The learned trial Judge non-suited the plaintiff, 
upon the authority of Gleason v. Boehm, 58 N. J. L. 
475, where it was held as follows: 

"The defendant, landlord, is bound to take 
reasonable care to have the hall and stairway 
reasonably fit for the passage to and fro of his 
tenants and visitors. But no duty was imposed 
upon him in respect to the safe use of the •means 
of passage provided by him. If those means 
were such as the rule required to be provided 
he had performed his duty. If the st'airway was 
fit for use in ascending and descending, the 
responsibility of safely using it was upon the 
~erson using it. If to use it safely at night, a 
light was requisite, he must provide it and not 
the landlord.'' 

~urihermore, it is manifest that the plaintiff was 
gmlty of contributory negligence, which would pre-
vent recovery. It' only seems necessary to refer to 
Sanders v. Srnith, 84 L. 276, which was cited with 
approval in the following cases: Guse v. Martin, 9.6. 
L. 262 ; Rooney v. Silleto, 96 L. 312. 

No_attem;pt was made either by pleading or proof 
to brmg this case within the docfrine laid down in 
Rhodes v. Puller, etc. Co., 92 L. 569. The landlord 
~ever assumed the duty or obligation to provide· 
l~ght, beyond that provided in the lease, and the tes-
timony shows conclusively that prior to the time 
of_ the a~cid_ent the landlord had never done any-
thmg to 1nd1cate that such duty was undertaken. 
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Certain reasons have been assigned with respect 
to the rejection of testimony based upon questions 
propounded by the plaintiff's attorney. 

The question referred to in the second reason will 
be found on page 88, 1. 24. This question is clearly 
improper for several reasons. There is nothing to 
show to whom the complaint, referred to in the 
question, was made. In the second place, as shown 
by the cases above referred to, there is no obligation 
on the part of the landlord to light the hallways and 
in the last place there i nothing in th complaint 
to show that any negligence re ulted fTom a fail-
ure on the part of the landlord to comply with any 
engagement to furnish light in the hallways and 
stairs. 

The question referred to in the third reason is 
of the same general character and will be found 
on C. p. 92, 1. 24. This question was also improper 
for the reasons referred to in the foregoing. 

The question set forth in the fourth reason is 
found on page 94, 1. 9, and it is clearly objectionable 
for the reasons tated as above, and upon the fur-
ther ground that for aught that appears the ques~ 
tion might have been made to the tenants or tho 
persons who were occupying the two room as head-
quarters. 

All of these questions were overruled, upon sev-
eral grounds; among others, the fact tl1at the lease 
provided for lighting the premises during busine ·s 
hours ( C. p. 193, 1. 26). 

The question referred to in the fifth reason will 
be found on page 96, 1. 9. Manifestly, this question 
was also improper for the reasons above stated. 

We submit, therefore, that the judgment should 
be affir,med. 

STARR, SUl\fMERILL & LLOYD, 
Of Counsel with Def enda,nt. 

• 




