
NEW JERSEY
COURT OF ERRORS a n d  APPEALS

B R IE F FOR GUSTAVE KEIN.

The above action was founded upon a promis-
sory note and resulted in a judgment entered in the 
Union Circuit on the 13th of February, 1918, for 
$848.06 (C. p. 25). The defendant appeals from 
this judgment (C. p. 1), and specifies four grounds 
of appeal (C. p. 2 ).

It will be noticed that this cause was tried be-
fore a jury and the sole evidence consisted of a 
promissory note upon which the suit was founded. 
The note being offered in evidence and no defense 
being offered the jury'retired and found a verdict 
in favor of the plaintiff. Upon that verdict the 
judgment was entered. (C. pages 25, 26 and 27.)

Gustav e  Ke i n , 
Plaintiff-Respondent,

vs. On Appeal.

Na t h a n  Ka t z , 
Defendant-Appellant.
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POINT I.

There is nothing before this Court for 
review.

At the trial there was no objection or exception 
to the admission or rejection of the evidence or to 
any ruling by the court. There does not appear 
anywhere in the state of the case any objection or 
exception to any ruling by the court on a point of 
law.

Two orders were entered in this cause—one on 
February 2nd and the other on February 11th (C. 
P . 21 and 24). An inspection of those orders shows 
that there was no objection entered against the 
same.

Therefore the judgment below should be 
affirmed. Sulzberger & Sons Go. v. Miller, 
87 N. J. L. 720; Blanchard Bros. v. Bev-
eridge, 86 N. J. L. 561; Webster v. Free-
holders of Hudson, 86 N. J. L. 256.

POINT II.

Grounds of Appeal Are Insufficient.

At the top of page 3 of appellant’s brief, counsel 
says: “The appeal is prosecuted for the purpose 
of reviewing the order of the Trial Court denying 
the motion to strike out the complaint and dis-
charge the defendant’s bail” and cites the order on 
page 21.

It will be noticed that the grounds of appeal 
specified on page 2 do not contain any mention of 
that order. The grounds of appeal relate to several 
other matters which in my opinion are not now re- 
viewable. The first of~Lhess^is-



3

(A) That the affidavit defective and insuffi-
cient.

In the brief counsel says that the affidavit is de-
fective because it is improperly entitled and cites 
Potter v. Cook, N. J. L. 206-.

An inspection of the case shows that the -affi-
davit is not entitled in the cause, but commences 
with the venue and concludes with the jurat. (C. 
pg. 3 to 7). On page 8 is endorsement designat-
ing the title of the cause in which the affidavit is 
to be filed and in which the affidavit was filed. This 
is not improper and is a proper means of identify-
ing the affidavit for its proper filing with the order 
to hold to bail.

(B) The Supreme Court Commissioner’s order 
is sufficient.

The Commissioner adjudged and decided that by 
the affidavit of said Gustave Kein it was sufficiently 
proven that the debt was founded upon contract, 
the particulars of which were specified in the affi-
davit of Kein and that it was established to said 
Commissioner’s satisfaction that the said Nathan 
Katz fraudulently incurred said obligation and that 
Katz obtained possession of ten cows belonging to 
Kein by reason of statements made by said Katz to 
Kein which were wholly untrue and false. Said 
Commissioner further referred to the facts in the 
affidavit of Kein as proof before him that the debt 
due from Katz to Kein was fraudulently incurred.

It is elementary that the obtaining from a person 
of property by untrue and false statements is a 
fraud.

This order contains an adjudication and decision 
of the Commissioner founded upon legal evidence 
and does not bring the case at bar within the deci-
sions cited by the appellant.

(C) The Capias is sufficient.
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The capias issued in this case is in the ordinary 
form and upon its face is sufficient.

(D) There were no irregularities in the service 
of the process.

It is complained that the defendant would not 
have known when to file his answer because the 
capias and complaint were not served at the same 
time. The record before the court shows that the 
capias was served on January 5th, 1918, by Thomas 
L. Carey, a deputy of the Sheriff of Union County 
(C. pg. 10) ; the record also shows that the same 
officer on the same day served the eomplaint (C. 
pg. 17). There is nothing in the record to show 
whether or not the complaint was annexed to the 
capias at the time of service.

“On an appeal every intendment is in 
favor of the correctness of the judgment 
below and doubt will not lead to a re-
versal.”

Phillips v. Longporh, 90 N. J. L. 212.

(E) The defendant waived his objections.
It is contended by the defendant that he entered 

a special appearance and therefore is now entitled 
to raise all of his objections to the invalidity of the 
proceedings upon the issuance of the capias and 
arrest of the defendant.

It will be noticed that in this case the defendant 
not only filed his answer to the suit but further 
submitted himself to the jurisdiction of the court 
by filing a recoupment and counterclaim. (C. pg. 
23). That this was an absolute submission to the 
jurisdiction of the court has been held by the United 
States Supreme Court in Merchants’ Heat & Light 
Company vs. Clow, 204 U. S. 286. See also Logan 
vs. Lawshe, 62 N. J. L. 567.
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CONCLUSION.

On page 19 of the printed case appears the affi-
davit of one John D. Pierson and this is the only 
matter which in any way was before the court be-
low to contest the validity of plaintiff’s proceedings. 
The affidavit is based upon conclusions and hearsay 
evidence and therefore there was nothing before the 
court below upon which it should have disturbed 
plaintiff’s proceedings.

The record shows that the defendant had a full 
and fair opportunity to present any defense he had 
and he stated to the court that there was no de-
fense. (C. pg. 27, line 20).

The Practice Act provides:

“No judgment shall be reversed, or new 
trial granted on the ground of misdirec-
tion, or the improper admission or exclu-
sion of evidence, or for error as to matter 
of pleading or procedure, unless, after ex-
amination of the whole case, it shall ap-
pear that the error injuriously affected the 
substantial rights of a party.” (1912 P. 
L. 382, section 27).

It is respectfully submitted that no proper 
grounds of appeal are specified and that the record 
does not disclose any objection or exception in the 
court below which is a proper subject of review in 
this court, and therefore the judgment below should 
bff affirmed with costs.

STAMLER & STAMLER,
Of Counsel for Gustave Kein.

[2121]
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Union County Circuit Court.

NOTICE OF APPEAL.
Filed March 1st, 1918.

Gu s t a v e  K e i n ,

To Stamler & Stamler, Esqa., Attorneys of Plaintiff:
Take notice: that the appellant, N athan  K atz, 

appeals to the Court of Errors and Appeals of the  
State o f N ew  Jersey, from  the w hole of the ju d g -
m ent entered in  the above entitled  cause.

Na t h a n  K a t z ,
Defendant Appellant.

Plaintiff- Respondent,

vs. Action at Law.

D A N IE L  D. LO EB, 
A ttorney  of D efendant-A ppellant,

Dated February 27, 1918.

(Service acknow ledged).
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GROUNDS OF APPEAL

N E W  J E R S E Y  COURT OF ERRO RS AN D  

A P P E A L S .

GROUNDS OF APPEAL.

Filed M arch 13, 1918.
10

The appellant states the fo llow in g  grounds of 
appeal in th is cause:

1. B ecause the affidavit upon w hich w as based 
the order for hail is defective and insufficient.

2. B ecause the com plaint was not properly served.

3. B ecause the proceedings are irregular in that 
the com plaint w as not annexed to the capias ad re- 
spondendum  and returned therew ith  in  accordance 
w ith  the practice in  such case m ade and provided.

4. B ecause the Trial Court refused to grant the 
defendant’s m otion to strike out the com plaint and 
dism iss the capias ad respondendum.

Dated March 12, 1918.

D A N IE L  D. LO EB , 
A ttorn ey  for D efendant-A ppellant.

(Service acknow ledged).
30

40
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JUDGMENT RECORD and AFFIDAVIT FOR BAIL

IN TH E U N IO N  C O U N TY  CIRCUIT COURT.

Gu s t a v e  K e i n ,
Plaintiff,

N athan K atz, the defendant in th is cause, w as  
taken on capias ad respondendum  to answ er unto  
Gustave K ein, the p laintiff therein, in an action at 
law, in the m anner fo llow in g:

St a t e  of  N e w  J e r s e y , ) ^
Cou n ty  o f  U n i o n , )

Gu s t a v e  K e i n , of full age, being duly sworn ac-
cording to law, on his oath says that Nathan Katz is 
justly and truly indebted to him in the sum of seven 
hundred and fifty dollars ($750) as evidenced by 
a promissory note of which the following is a true 
copy:

“ $750.00 U nion, N . J .,  Dec. 3, 1917.
Thirty (30) days after date I prom ise to pay to 
the order of Gus. K ein
Seven hundred and f ifty ...........................  Dollars
at his residence, U n ion , N . J.

V alue received.
No...........  Due Jan. 3, 1918. N athan  K a tz .”

That the consideration for the note was as fol- 40

N a t h a n  K at z

vs.

Defendant.

Action at Law,
10

JUDGMENT RECORD.

AFFIDAVIT FOR BAIL.
Filed January 5, 1918.
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AFFIDAVIT FOR BAIL

lows: That on the third day of December, nineteen 
hundred and seventeen, the said Nathan Katz came 
to deponent and desired to buy and requested the 
defendant to sell to him, the said Nathan Katz, 
ten (10) cows; that the said Nathan Katz urgently

10 requested deponent to sell the sam e to him ; that 
thereupon deponent told the said N athan K atz  
th a t he would not sell said cow s only for cash and 
would sell them  for the sum  of tw elve  hundred dol-
lars ($1,200); that thereupon the said N athan K atz 
inform ed deponent that he had recently purchased 
from  one Morris H . Bob for cash forty-four (44) 
cow s; one (1) heifer; three (3) horses and the en -
tire business of said Morris H . Bob, located at No. 
116 H illside avenue, L yons Farm s, N ew  Jersey,

2 0  for s ix  thousand dollars (16.000) all of which he 
had paid in  cash to the said Morris H . Bob and that 
he was the owner of the aforesaid m entioned chat-
tels, and that said goods and chatte ls were free 
and clear of all liens, and that he had only four 
hundred and fifty  dollars ($460) in cash w hich he 
w ould  pay to the plaintiff on account of said cows, 
and that the balance he would pay in th irty  (30) 
days and would g iv e  h is note to deponent for said 
sum  of m oney payable in th irty  days.

30

40
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AFFIDAVIT FOR BAIL

That the plaintiff thereupon told the said N athan  
Katz that he k n ew  n oth ing  of his circum stances or 
his ability to pay the said m oney w ith in  th irty days 
and that he did not know  whether or not he had 
actually purchased from the said Morris H . Bob the 
goods and chattels above m entioned for the sum  of 1 0  

six thousand ($6 ,0 0 0 ) dollars in  cash, but if  that is 
a fact that he had invested  six  thousand ($6 , 0 0 0 ) 
dollars in said business and w as the owner of the  
goods and chattels above m entioned, and that rely-
ing upon said representations he would be w illin g  to  
accept the note for the balance of the paym ent of 
said cattle and upon b eing  re-assured by the said 
Nathan K atz that he did acquire and purchase 
the forty-four (44) cows; one ( l)  heifer; three (3) 
horse», w agons and the business of the said Morris 2 0

H. Bob and paid six  thousand ($6 , 0 0 0 ) dollars in cash, 
therefore, deponent consented to accept four h u n -
dred and fifty ($450) dollars in part paym ent of said  
sale of the ten ( 1 0 ) cow s aforesaid and accept his, 
Nathan K atz’s, note for the balance of seven h u n -
dred and fifty  ($750) dollars, payable in thirty (30) 
days from D ecem ber 3rd, 1917. That deponent re-
lying upon the aforesaid statem ent and assurances 
of the said N athan  K atz then and there accepted the  
said note allow ed the said N athan K atz to take aw ay  
said cows.

That on the 3rd day of January, 1918, deponent 
called at the place of business of the said N athan  
Katz and presented the note of seven hundred and 
fifty ( $ 7 5  ») dollars for paym ent, and paym ent 
thereof w as refused, and that thereupon the said N a -
than K atz stated that he could not pay said note, and 
deponent thereupon stated to the said N athan K atz  
that he would bring an action against him  at once 
if he did not pay said note, that thereupon, N athan 40
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AFFIDAVIT FOR BAIL

K atz stated to deponent that he did not care whether 
a su it was com m enced aga inst h im  because a ju d g -
m ent would be valueless as he w as not the owner 
of the cattle  and business located at N o. 116 H illside  
avenue, L yons Farm s, N. J ., but that his son Ab- 

1 0  ra^am K atz was such owner; that there were several 
chattel m ortgages of record covering all of the goods 
in clu d in g  the cattle purchased from  deponent and 
that a judgm en t aga in st the said N athan K atz would 
be of no value.

T hat thereupon deponent caused the records of 
the County of U nion to be searched and found that 
Abraham  K atz did actually  purchase ail of the ca t-
tle m entioned in the foregoing  paragraphs, and that 
the said N athan K atz was not the ow ner of the said 
cattle  as he claimed on the 3rd day of December, 
1917, and that the said Abraham  K atz did on the 
28th day of N ovem ber, 1917, execute a m ortgage to 
one Sam uel T aubfor the sum  of six  hundred dollars 
($600) covering all of the goods and chattels located 
at No. 116 H illside avenue, L yon s Farm s, N. J ., 
which m ortgage was recorded in Book 97 of chattel 
m ortgages at page 442; that said Abraham  K atz al-
so by a c h a ttle  m ortgage dated the 24th day of N ov-
em ber, 1917, and recorded on the 30th day of Nov- 
em ber, 1917, execute a chattel m ortgage for $3,000  
to H arry Goldberg, which m ortgage w as recorded 
in  Book 97 of chattel m ortgages, at page 447, and 
that also the said Abraham K atz executed another 
m ortgage to one Sam uel Taub for $600 covering the 
goods and ch atte ls  m entioned in  th is affidavit, 
which was recorded on the 7th day of December, 
1917, recorded in Book 97 of chattel m ortgages, 
at page 485, and that also on the 1 1 th day of D ec-
em ber, 1917, the said Abraham  K atz executed an-
other m ortgage to one Morris H . Bob for $3,500,40
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»

AFFIDAVIT FOR BAIL

covering the goods and chatte ls described in this 
affidavit, w hich m ortgage was recorded in  Book 97 
of chattel m ortgages for U nion County, on page 504.

Deponent therefore states that it is a fact that the 
said N athan K atz was not on the third day of D ec-
ember, 1917, the ow ner of the goods and chattels 1 0  

mentioned in th is affidavit, and that he did not pay  
six thousand ($6 , 0 0 0 ) dollars in cash for the business  
and m erchandise located at No. 116 H illside avenue, 
Lyons Farm s, N . J ., and th at the said statem ents  
and representations made by the said N athan K atz 
on the 3rd day of December, 1917, were w holly u n -
true and false, were and are a fraud and deception  
practiced upon th is  deponent, and that deponent 
would not have allowed the said N athan K atz to 
take aw ay the said ten ( 1 0 ) cow s out of his, depon- *20 

ent’s, possession had not he, the said Nathan K atz, 
made the sta tem en ts and representations aforesaid.

Deponent further states that the said defendant, 
Nathan K atz, fraudulently contracted the debt and 
fraudulently incurred the obligation upon which th is  
suit is brought.

G U S K E IN .

Sworn and subscribed to before 1 
me th is 5th day of January, >
1918. ) 3 0

V a l e r i a  H u s b a n d s ,
Com m issioner of Deeds of N . J.

i

40



ORDER TO HOLD TO COMMON BAIL

[Endorsem ent.]
U N I O N  C O U N T Y  C I R C U I T  C O U R T .

10

Gu s t a v e  K e i n ,

N a t h a n  K a t z ,

vs.

Defendant.

Plaintiff,

) Action at Law.

A f f i d a v i t  f o r  Ba i l .
St a m l e r  & St a m l e r , A t t o r n e y s  of P lain tiff, 207 

Broad Street, E lizabeth , N . J.

20 F i l e d  J a n u a r y  5 ,  1 9 1 8 .

W IL L IA M  D. W O L FSK E IL ,
S u p r e m e  C o u r t  C o m m i s s i o n e r .

O R D E R  T O  H O L D  T O  C O M M O N  B A I L .

(Filed January 5tli, 1918.)

I, W i l l i a m  D. W o l f s k e i l , a Supreme Court Com- 
3 0  m issioner of the S tate of N ew  Jersey, h av in g  read 

the affidavit of G ustave K ein and h a v in g  duly con-
sidered the sam e do adjudge and decide that by the  
said affidavit, it is sufficiently proved before me, 
that there is due to the said G ustave K ein from the 
said N athan K atz, h is dem and founded on contract, 
am ounting  on th is date to the sum  of seven hundred 
and fifty  dollars ($750.00) for the price and value 
of goods, wares and m erchandise heretofore sold and 
delivered to the said N athan K atz, the nature and 

40 particulars thereof being set out and described in
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CAPIAS AD RESPONDENDUM

s a i d  a f f i d a v i t ,  a n d  t h a t  b y  t h e  a f f i d a v i t  a f o r e s a i d ,  i t  

i s  e s t a b l i s h e d  t o  m y  s a t i s f a c t i o n  t h a t  t h e  s a i d  N a -

t h a n  K a t z  f r a u d u l e n t l y  i n c u r r e d  t h e  o b l i g a t i o n  

a f o r e s a i d  a n d  t h a t  t h e  » a i d  N a t h a n  K a t z  o b t a i n e d  

t h e  p o s s e s s i o n  o f  t h e  t e n  c o w s  b e l o n g i n g  t o  t h e  s a i d  

G u s t a v e  K e i n  a n d  m e n t i o n e d  i n  s a i d  a f f i d a v i t  o n  

s t a t e m e n t s  m a d e  b y  t h e  s a i d  N a t h a n  K a t z  t o  t h e  

s a i d  G u s t a v e  K e i n ,  w h i c h  w e r e  a n d  a r e  w h o l l y  u n -

t r u e  a n d  f a l s e  a n d  w e r e  a n d  a r e  a  f r a u d  a n d  d e c e p t i o n  

p r a c t i c e d  u p o n  t h e  s a i d  G u s t a v e  K e i n ,  a n d  t h a t  t h e  

s a i d  N a t h a n  K a t z  f r a u d u l e n t l y  c o n t r a c t e d  s a i d  d e b t  

a n d  f r a u d u l e n t l y  i n c u r r e d  t h e  o b l i g a t i o n  r e s p e c t i n g  

w h i c h  t h i s  s u i t  i s  b r o u g h t .

I  d o ,  t h e r e f o r e ,  o r d e r  t h a t  t h e  s a i d  N a t h a n  K a t z  

b e  h e l d  i n  b a i l  i n  t h e  s u m  o f  s e v e n  h u n d r e d  a n d  

f i f t y  d o l l a r s  t o  a n s w e r  u n t o  t h e  s a i d  G u s t a v e  K e i n  

o f  a  p l e a  o f  a n  a c t i o n  a t  l a w ,  u p o n  c o n t r a c t .

D a t e d  January 5th, 1918.

W I L L I A M  D .  W O L F S K E I L ,

S u p r e m e  C o u r t  C o m m i s s i o n e r .

CAPIAS AD RESPONDENDUM.
(Filed January 8 th, 1918).

Ne w  J e r s e y , s s . •

T h e  S t a t e  o f  N e w  J e r s e y  t o  t h e  S h e r i f f  

[Se a l ] o f  t h e  C o u n t y  of U n i o n .  •

Gr e e t i n g :

W e  c o m m a n d  y o u  t h a t  y o u  t a k e  N a t h a n  K a t z ,  i f  

i n  y o u r  C o u n t y  h e  m a y  b e  f o u n d  a n d  h i m  s a f e l y  

k e e p  s o  t h a t  y o u  m a y  h a v e  h i s  b o d y  b e f o r e  t h e  

U n i o n  C o u n t y  C i r c u i t  C o u r t  o f  t h e  S t a t e  o f  N e w  

J e r s e y ,  t o  b e  h e l d  a t  t h e  C i t y  o f  E l i z a b e t h ,  i n  a n d

10

20

30

40
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CAPIAS AD RESPONDENDUM

f o r  t h e  S t a t e  o f  N e w  J e r s e y ,  o n  t h e  f i r s t  T u e s d a y  o f  

M a y  n e x t ,  t o  a n s w e r  u n t o  G u s t a v e  K e i n  i n  a n  a c t i o n  

a t  l a w ,  u p o n  c o n t r a c t ,  w h e r e i n  t h e  p l a i n t i f f  d e -

m a n d s  t h e  s u m  o f  f i f t e e n  h u n d r e d  d o l l a r s ,  a n d  

h a v e  y o u  t h e n  a n d  t h e r e  t h i s  w r i t .

10 W i t n e s s ,  Ge o r g e  S. Si l z e r , J u d g e  o f  o u r

U n i o n  C o u n t y  C i r c u i t  C o u r t ,  a t  E l i z a -

b e t h ,  t h i s  f i f t h  d a y  o f  J a n u a r y ,  n i n e t e e n  

h u n d r e d  a n d  e i g h t e e n .

W I L L I A M  B .  M A R T I N ,

C l e r k .

St a m l e r  & S t a m l e r ,
A ttorn eys

L et the defendant be held in bail in the sum of 
seven hundred and fifty  dollars ($750).

W M .  D .  W O L F S K E I L ,  

S u p r e m e  C o u r t  C o m m i s s i o n e r ,

Received U nion  County Sheriff's office, Jan. 5 th,
10.84 A. M., 1918, E lizabeth, N. J.

J A M E S  E .  W A R N E R ,

Sheriff.

I  h e r e b y  d e p u t i z e  a n d  a p p o i n t  T h o m a s  L .  C a r e y ,

a special deputy to serve the w ith in  writ.
30

W itn ess m y hand and seal th is 5th day 
of January, A. D. 1918.

J A M E S  E .  W A R N E R ,

S h e r i f f .

E xecuted  this 5th day of January, 1918, by tak-
in g  the body of N athan K atz in to  custody and he 
h a v in g  given  the required surety  he w as upon 
order of W illiam  D. W olfskeil, Suprem e Court 
Com m issioner, discharged from custody this 5th 

40 day of January, A . D. 1917, also served the defend-
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RECOGNIZANCE OF BAIL

ant w ith  copy of the capias at his residence H illside  
Road, H illside, N . J.

JA M E S E. W A R N E R ,
Sheriff.

B y Th o m a s  L. Ca r e y ,
Fees $4.56. Special D eputy Sheriff.

RECOGNIZANCE OF BAIL. 
(Filed January 7th , 1918.) 

U N IO N  C O U N T Y  CIR CU IT COURT.

Gu s t a v e  K e i n ,

VS.

N a t h a n  K a t z .

New Jersey, Union County, to w it:
Be it rem em bered, that on th is fifth day of Jan u -

ary, n ineteen hundred and eigh teen , N athan K atz  
of the County of U nion, N ew  Jersey, and N ational 
Surety Com pany of N ew  York, authorized to do 
business in N ew  Jersey, represented by Robert M. 
N ugent, R esident V ice  President, personally a p -
peared before me, W illiam  D. W olfsk eil, one of the  
Supreme Court Com m issioners of the S tate of N ew  
Jersey, and severally  acknow ledged them selves to 
owe u n to  G ustave K ein the sum  of fifteen hundred  
dollars each, to be levied upon their several goods 
and lands upon condition that if the defendant, 
Nathan K atz shall be condem ned in  th is  action at 
the suit of G ustave K ein, the plaintiff, he shall pay  
the costs and condem nation of the Court or render 
him self unto the custody of the Sheriff o f the said 
County for the sam e, or if  he fails so to do, that the

On Contract.
20



12

RECOGNIZANCE OF BAIL

said N ational Surety Com pany of N ew  York will 
pay the costs and condem nation for him  or render 
him  unto the custody of the Sheriff o f the said  
C ounty,

N A T H A N  KATZ, [ l . s .]

10 N a t i o n a l  Su r e t y  Co m pa n y ,
By Ro b e r t  M. N u g e n t ,

R esident V ice President. 
[s e a l ]

Taken and acknow ledged the day i 
and year first above w ritten , V 
before m e )

W i l l i a m  D, W o l f s k e i l ,
Suprem e Court Com m issioner.

For use in N ew  Y ork State and other States 
w hich do not require published figures to conform  
to statem ent furnished the departm ent of such 
State after audit by them .

N A T IO N A L  S U R E T Y  CO M PANY OF 

N E W  YO RK .

30

Financial S tatem ent, Decem ber 30tli, 1916.

W m . B. J o y c e , Pres. H u b e r t  J. H e w i t t , Secy. 

A s s e t s .

Cash in banks and offices ..............
G overnm ent, m unicipal and other

bonds and s t o c k s ..........................
Real estate, m ortgages and collateral

loans .............. .................
Unpaid prem ium s exclud ing  prem i-

um s 90 days over d u e.....................
Accrued in terest and accounts re-

ce iv a b le ...................................... ...........

$2,475,272.31

8,734,216.18

264,157.99

962,208.57

505,057.52

40 Total $12,940,912.57
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Li a b i l i t i e s .

Unearned prem ium  r e se r v e ................   $2,780,723.87
Contingent claim  and expense re -

serve (less reinsurance).................  1 ,079,726 .62
Reserve for taxes and unpaid com- 10

m issions (not due)............................. 287,026.46
Accounts payable and expenses in -

curred (not due)..............................    157,339.87
Dividends declared (payable Jan. 2 ,

1917) ....................................................  90 ,000.00
Capital stock .................................................  4 ,000,000 .00
Surplus ............................................   4 ,516,095.75

T ota l................................... $12,940,912.57

St a t e  of  N e w  Y o r k , ) gs 
Cou n ty  of  N e w  Y o r k , )

E. M. Mc Ca r t h y , being duly sw orn, says: That 
he is R esident A ssistant Secretary of the N ational 
Surety Company; that said com pany is a corpora-
tion duly organized, ex istin g , and engaged in b u si-
ness as a Surety by virtue of the L aw s of the State  
of New Y ork, and has duly complied w ith all the  
quirements of the law s of said State and of the law s  
of the State of N ew  York applicable to said com- 30 
pany, and is duly qualified to act as Surety under  
such laws; that said com pany has also complied w ith  
and is duly qualified to act as Surety under the act 
of A ugust 13th, 1894, entitled , “ An A ct R elative  
to Recognizances, S tipulations, Bonds and U nder-
takings, and to allow  certain corporations to be ac-
cepted as surety thereon ,” as am ended by the A ct 
of Congress of March 23, 1910. That the foregoing  
is a full, true and correct statem ent of the financial

40
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condition of said com pany on the 30th day of 
Decem ber, 1916.

e . m . Mc Ca r t h y ,
R e s i d e n t  A s s i s t a n t  S e c r e t a r y .  

[s e a l ]
1 q Sw orn to before m e th is 5th ) 

day of January , 1918. )
F. E .  F i e l d s ,

C o m m i s s i o n e r  o f  D e e d s ,  C i t y  o f  N e w  Y o r k .

N ew  Y ork County Clerk’s No. 188,
N ew  York County R eg. N o. 18 124,
Bronx County Clerk’s No. 40,
Bronx County Reg. No. 8031,
Q ueen’s County Clerk’s No. 8000,
K in g ’s County Clerk’s No. 2 64-A ,

2 0  K in g ’s C ounty R egister  No. 8089.

My com m ission expires Septem ber 1 2 th , 1918.

N a t i o n a l  Su r e t y  Co m pa n y . 

Ce r t i f i c a t e  o f  A ppo i n t m e n t  o f  R e s i d e n t  

V i c e -P r e s i d e n t .

K n o w  a l l  m e n  b y  t h e s e  p r e s e n t s ,  t h a t  R o b e r t  M .  

N u g e n t  h a s  b e e n  a n d  i s  h e r e b y  a p p o i n t e d  R e s i d e n t  

V i c e - P r e s i d e n t  o f  t h e  N a t i o n a l  S u r e t y  C o m p a n y ,  a t  

N e w  Y o r k ,  N .  Y . ,  a n d  a .s  s u c h  R e s i d e n t  V i c e - P r e s i -  

d e n t  h a s  f u l l  p o w e r  a n d  a u t h o r i t y  t o  s i g n  a n d  e x e -

c u t e  o n  b e h a l f  o f  t h e  c o m p a n y  a n y  a n d  a l l  b a i l  

b o n d s ,  a n d  a l l  b a i l  b o n d s  s i g n e d  b y  h i m ,  w h e n  

s e a l e d ,  s h a l l  b e  a s  v a l i d  a n d  b i n d i n g  u p o n  t h e  c o m -

p a n y  a s  i f  s a i d  b o n d s  h a d  b e e n  s i g n e d  b y  t h e  P r e s i -

d e n t  a n d  d u l y  s e a l e d  a n d  a t t e s t e d .

Said appointm ent is made under and by authority  
of the fo llow in g  B y-L aw  adopted by the Board of 
Directors of the N ational Surety  Company at a 
m eetin g  duly called and held on the second day of 

40 February, 1909:
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“ Ar t i c l e  X II. Re s i d e n t  Of f i c e r s  a n d  A t t o r - 
n e y -i n  Fa c t .

“ Section 1. The President, F irst V ice-P resident 
or any other V ice-P resident m ay from  tim e to tim e  
appoint R esident V ice Presidents, R esident A ssist-
ant Secretary’s and A ttorney in -F act to represent ^  
and act for and on behalf of the com pany, and 
either the P resident, F irst V ice-President or any  
other V ice-President, the Board of Directors or the 
Executive Com m ittee m ay at any tim e rem ove any  
such Resident V ice-President, R esident A ssistant 
Secretary or A ttorn ey-in -F act and revoke the 
power and authority g iven  him.

“ Sec. 2  R e s i d e n t  V i c e -P r e s i d e n t s .— R esident
Vice Presidents, shall have the power and authority  
to sign and execute on behalf of the com pany any  
and all bonds, recognizances, contracts of indem nity  
and other w ritings obligatory in the nature thereof, 
and to bind the com pany thereby as fu lly  and to the 
same exten t as the President could bind i t .”

In  W i t n e s s  W h e r e o f , the N ational Surety  
Company has caused these presents to 
be signed by its V ice P resident and its  
corporate seal to be hereto affixed, duly  
attested by its A ssistant Secretary, this  
31st day of December, A. D. 1915.

N A T IO N A L  S U R E T Y  C O M PAN Y,
[c or po r a t e  s e a l ] B y  J .  R .  W e l l s ,

V ice-President.
A t t e s t :

W m. I. H a w k s ,
A ssistant Secretary.

St a t e  o f  N e w  Y o r k , )
Co u n ty  o f  N e w  Y o r k , )

O n this 31st day of Decem ber, A. D. 1915, be- ^
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fore me personally cam e J. R. W ells  to me known, 
who being by me duly sworn did depose and say, 
th a t he resides in the c ity  of N ew  Y ork; that he is 
theV ice-P resident of the N ational Surety Com pany, 
the corporation described in  and which executed the 

1 0  above instrum ent; that he know s the seal of said 
corporation ; that the seal affixed to the said instru-
m ent is such corporate seal; that it w as so affixed 
by order of the Board of D irectors of said corpora-
tion and that he signed h is nam e thereto by like 
order.

I, S t u a r t  J o h n s t o n , A ssistan t Secretary of the 
N ational Surety Com pany, do hereby certify  that 
the above and forego in g  is a true and correct copy 
of an instrum ent executed by said N ational Surety  
Com pany w hich  is s till in  fu ll force and effect.

In  W i t n e s s  W h e r e o f , I have hereunto set 
m y hand and affixed the seal of said 
com pany, at the City o f N ew  Y ork, this 

3 0  5th day of January.

[n o t a r i a l  s e a l ]
W M . M. W E A V E R ,

N otary Public.

20

[s e a l ] 

A. D. 1918.

ST U A R T  JO H N STO N,
A ssistant Secretary.

40



St a t e  o f  N e w  J e r s e y , 
Co u n t y  o f  U n i o n , ss.

Th o m a s  L. Ca r e y , being duly sworn according  
to law , deposes and says that on Saturday, the 5th  
day of January, 1918, he personally served upon 
the defendant N athan K atz, a true copy of the  
w ithin  com plaint by delivering to him  a true copy 
thereof at h is residence in H illside, N . J.

T H O M A S  L. C A R E Y .  

Sw orn and subscribed to before Ì 
m e, th is 9th day of January, >
1918. )

V a l e r i a  H u s b a n d s ,
C o m m i s s i o n e r  o f  D e e d s  o f  N. J.
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COMPLAINT.
Filed January 1 0 th, 1918.

The defendant h av in g  been apprehended in pur-
suance to a capias ad respondendum  issued out of 
this Court on the fifth day of January, n ineteen  
hundred and eigh teen , and the p lain tiff residing  
in the Tow nship of U n ion , C ounty of U n ion  and 
State of N ew  Jersey, com plains:

1 . That on the 3rd day of Decem ber, 1917, the  
defendant became indebted to the plaintiff in the  
sum of seven hundred and fiftjr dollars ($750) as 
evidenced by a promissory note, the fo llow in g  being  
a true cop y:

“ $750.00 U nion , N. J . ,  Dec. 3, 1917.
Thirty (30) days after date I prom ise to pay to
the order of Gus K ein
seven hundred and fifty .................................dollars
a t  h i s  r e s i d e n c e ,  U n i o n ,  N .  J .

V alue received.
N o ..........Due Jan 3 rd, 1918. N athan K a tz .”

2. That on Jan. 3rd, 1918, when the note be-
came due, the defendant did not pay the sam e al-
though the sam e w as duly presented for paym ent 
at the place stated in said note.

3 . That the plaintiff is the owner of said note.

4 . That the fu ll am ount of said note is still due 
and ow ing, to w it, the sum  of seven  hundred and 
fifty dollars ($750) and in terest from  January 3rd, 
1918.

Judgm ent w ill be demanded for seven hundred  
and fifty dollars ($750) and interest from January  
3rd, 1918

ST A M LE R  & ST A M LE R , 
A ttorneys for P la in tiff.

10

20

3 0

40
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ORDER GRANTING DEFENDANT ADDITIONAL TIME 
TO PLEAD

Notice to the within named defendant.
I n  c a s e  t h e  w i t h i n  s u m m o n s  a n d  c o m p l a i n t  a r e  

s e r v e d  u p o n  y o u  p e r s o n a l l y ,  t h e n  t a k e  n o t i c e  t h a t  

i f  y o u  i n t e n d  t o  m a k e  a  d e f e n s e  t o  t h i s  a c t i o n ,  y o u  

20 m u s t  f i l e  a n  A f f i d a v i t  o f  M e r i t s  w i t h i n  t e n  d a y s  

f r o m  t h e  d a t e  o f  s e r v i c e  h e r e o f  u p o n  y o u ,  a n d  m u s t  

f i l e  y o u r  a n s w e r  w i t h i n  t w e n t y  d a y s  f r o m  t h e  d a t e  

o f  s u c h  s e r v i c e ,  a n d  i n  d e f a u l t  o f  t h e  f i l i n g  o f  s u c h  

a f f i d a v i t  a n d  a n s w e r ,  j u d g m e n t  w i l l  b e  e n t e r e d  

a g a i n s t  y o u .

S T A M L E R  &  S T A M L E R ,

P er J o h n  J. S t a m l e r ,
A t t o r n e y s  f o r  P l a i n t i f f ,

20

ORDER GRANTING DEFENDANT ADDI-
TIONAL TIME TO PLEAD.

F i l e d  J a n .  2 6 ,  1 9 1 8 .

U p o n  r e a d i n g  t h e  a n n e x e d  a f f i d a v i t ,  i t  i s ,  o n  t h i s  

2 5 t h  d a y  o f  J a n u a r y ,  1 9 1 8 ,  o r d e r e d  t h a t  t h e  d e -

f e n d a n t ,  N a t h a n  K a t z ,  h a v e  f i v e  a d d i t i o n a l  d a y s  

3 0  f r o m  t h e  d a t e  h e r e o f  w i t h i n  w h i c h  t o  f i l e  a n  a n -

s w e r  t o  t h e  c o m p l a i n t  h e r e t o f o r e  f i l e d  i n  t h e  a b o v e  

e n t i t l e d  c a u s e ;  i t  i s  f u r t h e r  o r d e r e d  t h a t  t h i s  o r d e r  

s h a l l  n o t  p r e v e n t  t h e  s a i d  d e f e n d a n t  f r o m  m o v i n g  

t o  s t r i k e  o u t  t h e  s a i d  c o m p l a i n t  b e c a u s e  n o t  p r o p -

e r l y  s e r v e d ,  o r  f r o m  m o v i n g  t o  d i s m i s s  t h e  c a p i a s  

s e r v e d  i n  t h i s  c a u s e  u p o n  a n y  g r o u n d s ,  o r  f o r  a n  

o r d e r  o f  n o n  p r o s .

GEORGE S. SILZER, 
J u d g e .

4 0
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AFFIDAVIT.

F i l e d  J a n .  2 6 ,  1 9 1 8 .

St a t e  o f  N e w  J e r s e y , )
Co u n t y  o f  H u d s o n , j

J o h n  D .  P i e r s o n , o f  f u l l  a g e ,  b e i n g  d u l y  s w o r n  

a c c o r d i n g  t o  l a w  o n  h i s  o a t h ,  s a y s  t h a t  h e  i s  a n  a t -

t o r n e y  a n d  c o u n s e l o r  a t  l a w  o f  t h i s  S t a t e ;  t h a t  h e  

h a s  e x a m i n e d  t h e  w a r r a n t ,  o r  c a p i a s  a d  r e s p o n d e n -

d u m  s e r v e d  i n  t h i s  c a u s e ,  t h e  o r d e r  f o r  a r r e s t ,  a n d  

t h e  a f f i d a v i t  u p o n  w h i c h  s a i d  o r d e r  w a s  b a s e d ,  a n d  

t h a t  h e  h a s  m a d e  i n q u i r y  a b o u t  o t h e r  p r o c e e d i n g s  

h a d  i n  c o n n e c t i o n  t h e r e w i t h ;  t h a t  s a i d  s u i t  w a s  c o m -

m e n c e d  b y  a  c a p i a s ;  t h a t  t h e  c o m p l a i n t  f i l e d  i n  t h i s  

c a u s e  w a s  n o t  a n n e x e d  t o  t h e  c a p i a s  a d  r e s p o n d e n -

d u m  a n d  r e t u r n e d  t h e r e w i t h ,  a n d  t h a t  a  c o p y  t h e r e -

o f  w a s  n o t  s e r v e d  w i t h  t h e  s a i d  c a p i a s ;  a n d  d e f e n d -

a n t  h a s  i n f o r m e d  d e p o n e n t  t h a t  t h e  s a i d  c o m p l a i n t  

w a s  s e r v e d  a b o u t  t w o  o r  t h r e e  d a y s  l a t e r  t h a n  t h e  

s a i d  c a p i a s ,  n o t  p e r s o n a l l y ,  b u t  b y  b e i n g  l e f t  a t  t h e  

a b o d e  o f  C h a r l e s  K a t z ,  a  s o n  o f  t h e  d e f e n d a n t ,  i n  

t h e  s a i d  C o u n t y  o f  U n i o n ;  t h a t  f r o m  s t a t e m e n t s  

m a d e  t o  d e p o n e n t  b y  t h e  s a i d  d e f e n d a n t  i t  a p p e a r s  

t h a t  t h e  s a i d  d e f e n d a n t  n e v e r  r e s i d e d  i n  t h e  s a i d  

C o u n t y  o f  U n i o n  o r  e l s e w h e r e  i n  t h e  S t a t e  o f  N e w  

J e r s e y ,  a n d  t h a t  P i e r s o n  &  S c h r o e d e r ,  a  f i r m  o f  

l a w y e r s ,  o f  w h i c h  d e p o n e n t  i s  a  m e m b e r ,  i s  a b o u t  

t o  a p p e a r  s p e c i a l l y  i n  t h i s  c a u s e  f o r  t h e  p u r p o s e  o f  

m o v i n g  t o  s t r i k e  o u t  t h e  s a i d  c o m p l a i n t  b e c a u s e  i t  

w a s  n o t  p r o p e r l y  s e r v e d ,  b e c a u s e  t h e  p r o c e e d i n g s  

a r e  i r r e g u l a r ,  b e c a u s e  t l i e  s a i d  c o m p l a i n t  w a s  n o t  

p r o p e r l y  s e r v e d  w i t h  t h e  c a p i a s ;  a n d  t o  d i s m i s s  t h e  

s a i d  c a p i a s  a n d  f o r  a n  o r d e r  o f  n o n  p r o s  u p o n  t h e  

s a m e  g r o u n d s ;  t h a t  t h e  s a i d  m o t i o n  c a n n o t  b e  

b r o u g h t  o n  a t  a n y  r e g u l a r  m o t i o n  d a y  k n o w n  t o  

d e p o n e n t  b e f o r e  F e b r u a r y  2 n d ,  1 9 1 8 ,  a n d  b e f o r e  t h e  

t i m e  r e q u i r e d  t o  a n s w e r  h a s  e x p i r e d  p u r s u a n t  t o

10

20

3 0

4 0
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AFFIDAVIT—John D. Pierson

t h e  n o t i c e  e n d o r s e d  o n  s a i d  c o m p l a i n t  a s  s o  s e r v e d  

a s  f o l l o w s :

Notice to the within named defendant:
I n  c a s e  t h e  w i t h i n  s u m m o n s  a n d  c o m p l a i n t  a r e  

s e r v e d  u p o n  y o u  p e r s o n a l l y ,  t h e n  t a k e  n o t i c e  t h a t  i f  

y o u  i n t e n d  t o  m a k e  a  d e f e n s e  t o  t h i s  a c t i o n ,  y o u  m u s t  

^  f i l e  a n  a f f i d a v i t  o f  m e r i t s  w i t h i n  t e n  d a y s  f r o m  t h e  

d a t e  o f  s e r v i c e  h e r e o f  u p o n  y o u ,  a n d  m u s t  f i l e  

y o u r  a n s w e r  w i t h i n  t w e n t y  d a y s  f r o m  t h e  d a t e  o f  

s u c h  s e r v i c e ,  a n d  i n  d e f a u l t  o f  t h e  f i l i n g  o f  s u c h  

a f f i d a v i t  a n d  a n s w e r ,  j u d g m e n t  w i l l  b e  e n t e r e d  

a g a i n s t  y o u .

S T A M L E R  &  S T A M L E R  p e r  

J o h n  J .  S t a m l e r ,  

A t t o r n e y s  f o r  P l a i n t i f f . ”  

A n d  t h a t  i f  d e f e n d a n t  f a i l s  t o  o b e y  s a i d  n o -  

^  t i c e ,  j u d g m e n t  b y  d e f a u l t  m a y  b e  e n t e r e d  a g a i n s t  

h i m  w h i c h  w i l l  s t a n d  u n t i l  s e t  a s i d e  o r  v a c a t e d ;  

t h a t  f r o m  s t a t e m e n t s  m a d e  t o  d e p o n e n t  b y  d e f e n d -

a n t  i t  a p p e a r s  t h a t  t h e  s a i d  d e f e n d a n t  h a s  a  g o o d  

d e f e n s e  b e c a u s e  o f  p a r t i a l  f a i l u r e  o f  c o n s i d e r a t i o n  

o f  t h e  n o t e  o n  w h i c h  t h e  a c t i o n  i s  b a s e d ,  a n d  d e -

p o n e n t  b e l i e v e s  t h a t  i f  a n  a n s w e r  i s  f i l e d  t o  s a i d  

d e c l a r a t i o n  i t  w o u l d  p r e c l u d e  t h e  d e f e n d a n t  f r o m  

p r e s e n t i n g  s a i d  m o t i o n .  D e f e n d a n t  a l s o  d e n i e s  t h e  

a l l e g a t i o n s  o f  f r a u d  a l l e g e d  i n  t h e  a f f i d a v i t  o n  w h i c h  

3 0  s a i d  c a p i a s  w a s  b a s e d .

D e p o n e n t ’ s  s a i d  f i r m  t h e r e f o r e  a p p e a r  s p e c i a l l y  f o r  

t h e  p u r p o s e  o f  m o v i n g  t o  s t r i k e  o u t  t h e  s a i d  c o m -

p l a i n t  a n d  f o r  t h e  o t h e r  r e l i e f  a b o v e  s e t  f o r t h ,  a n d  

p r a y s  t h a t  t h e  p l a i n t i f f  m a y  h a v e  t w e n t y  d a y s  a d d i -

t i o n a l  t i m e  w i t h i n  t o  f i l e  h i s  a n s w e r .

J O H N  D .  P I E R S O N .  

S u b s c r i b e d  a n d  s w o r n  t o  b e f o r e  m e  

t h i s  2 5 t h  d a y  o f  J a n u a r y ,  1 9 1 8 .

H e n r y  J .  Ca m b y ,
A t t o r n e y - a t - l a w  o f  N e w  J e r s e y .4 0
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ORDER DENYING MOTION TO STRIKE OUT 
COMPLAINT, &c.

( F i l e d  F e b r u a r y  2 n d ,  1 9 1 8 ) .

A p p l i c a t i o n  h a v i n g  b e e n  m a d e  t o  t h e  C o u r t  b y  

M e s s r s .  P i e r s o n  &  S c h r o e d e r ,  a t t o r n e y s  o f  t h e  d e f e n -

d a n t ,  N a t h a n  K a t z ,  u p o n  d u e  n o t i c e  t o  t h e  p l a i n t i f f  10 
f o r  a n  o r d e r  t o  t a k e  p r o o f s  c o n c e r n i n g  t h e  t r u t h  o f  

t h e  a f f i d a v i t  o f  t h e  c o m p l a i n a n t  u p o n  w h i c h  t h e  

o r d e r  f o r  t h e  i s s u a n c e  o f  t h e  c a p i a s  w a s  m a d e ,  a n d  

a l s o  f o r  a n  o r d e r  s t r i k i n g  o u t  t h e  c o m p l a i n t  f i l e d  i n  

t h i s  c a u s e ,  a n d  a l s o  f o r  a n  o r d e r  d i s c h a r g i n g  t h e  

d e f e n d a n t ’ s  b a i l ,  a n d  f o r  a n  o r d e r  f o r  n o n  p r o s ,  

a n d  a l l  o f  s a i d  m a t t e r s  c o m i n g  o n  t o  b e  h e a r d  i n  t h e  

p r e s e n c e  o f  P i e r s o n  < &  S c h r o e d e r ,  a t t o r n e y s  o f  t h e  

d e f e n d a n t ,  a n d  o f  S t a m l e r  &  S t a m l e r ,  a t t o r n e y s  o f  

t h e  p l a i n t i f f ,  a n d  t h e  C o u r t  h a v i n g  c o n s i d e r e d  t h e  g o  

s a m e ,

I t  i s ,  o  i  t h i s  1 s t  d a y  o f  F e b r u a r y ,  1 9 1 8 ,  o r d e r e d  

t h a t  s a i d  s e v e r a l  a p p l i c a t i o n s  o f  t h e  d e f e n d a n t  b e  

a n d  t h e  s a m e  a r e  h e r e b y  d e n i e d ,  w i t h  c o s t s .

I t  i s  f u r t h e r  o r d e r e d ,  t h a t  n o t w i t h s t a n d i n g  t h e  

e n t r y  o f  j u d g m e n t  i n  t h i s  c a u s e ,  t h e  d e f e n d a n t  

h a v e  l e a v e  o n  o r  b e f o r e  F e b r u a r y  5 t h ,  1 9 1 8 ,  t o  f i l e  

a n  a n s w e r  t o  c o m p l a i n t  a n d  i n  t h e  e v e n t  o f  t h e  f i l -

i n g  o f  s a i d  a n s w e r ,  s a i d  j u d g m e n t  s h a l l  b e  o p e n e d  

f o r  t h e  p u r p o s e  o f  t r y i n g  s a i d  c a u s e  a n d  t o  s t a n d  a s  30 
s e c u r i t y  f o r  a n y  j u d g m e n t  w h i c h  m a y  b e e v e u t u a l l y  

e n t e r e d .  I n  t n e  e v e n t  o f  t h e  d e f e n d a n t  f a i l i n g  t o  

f i l e  t h e  a n s w e r  w i t h i n  t h e  t i m e  h e r e i n  l i m i t e d ,  t h e  

j u d g m e n t  h e r e t o f o r e  e n t e r e d  s h a l l  s t a n d  i n  f u l l  f o r c e  

a n d  e f f e c t .

T h i s  o r d e r  f o r  l e a v e  t o  f i l e  s a i d  a n s w e r  i s  m a d e  

u p o n  c o n d i t i o n  t h a t  t h e  d e f e n d a n t  a c c e p t  s h o r t  n o -

t i c e  o f  t r i a l  f o r  a d a y  w i t h i n  t h e  J a n u a r y  t e r m ,  1 9 1 8 ,  

t o  w i t ,  F e b r u a r y  1 1 ,  1 9 1 8 ,  a n d  t h a t  s a i d  c a u s e  b e  

p l a c e d  o n  t h e  d a y  c a l e n d a r  o f  s a i d  d a y  f o r  t r i a l .  4 0
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ANSWER

And it is further ordered, that within one day a 
true copy of this order, which need not be certified, 
shall be mailed to Messrs. Pierson & Schroeder, the 
attorneys of the defendant, at their office address, 
No. 9 5  River street, Hoboken, New Jersey, and such 

10 mailing of said order shall be sufficient service of 
the same.

GEO. S. SILZER,
Judge.

ANSWER.

20 ( F i l e d  F e b r u a r y  6 ,  1 9 1 8 ) .

D e f e n d a n t ,  r e s i d i n g  a t  N o .  4 9 5  S u t t e r  a v e n u e ,  i n  

t h e  B o r o u g h  o f  B r o o k l y n ,  C i t y  o f  N e w  Y o r k ,  i n  t h e  

C o u n t y  o f  K i n g s ,  S t a t e  o f  N e w  Y o r k ,  s a y s  t h a t :

1 .  H e  d e n i e s  t h e  t r u t h  o f  t h e  m a t t e r s  c o n t a i n e d  

i n  p a r a g r a p h  n u m b e r e d  o n e ,  e x c e p t  t h a t  h e  a d m i t s  

t h e  m a k i n g  a n d  d e l i v e r y  o f  t h e  n o t e  s e t  f o r t h  i n  s a i d  

p a r a g r a p h .

2 . H e  a d m i t s  p a r a g r a p h  n u m b e r e d  t w o .

3 0

3 .  H e  a d m i t s  p a r a g r a p h  n u m b e r e d  t h r e e .

4 .  H e  d e n y s  t h e  t r u t h  o f  t h e  m a t t e r s  c o n t a i n e d  

i n  p a r a g r a p h  N o .  4 .

P u r s u a n t  t o  t h e  p r o v i s i o n s  o f  t h e  P r a c t i c e  A c t ,  

S e c t i o n  1 6 6 ,  P .  L .  1 9 0 3 ,  p a g e  5 8 1 ;  3  C o m p i l e d  S t a t -

u t e s ,  4 1 0 4 ,  t h i s  d e f e n d a n t  w i l l  d e m a n d  o n  t h e  t r i a l  o f  

t h i s  a c t i o n  t h a t  t h e  C o u r t  i n q u i r e  i n t o  t h e  q u e s t i o n  

o f  f r a u d  u p o n  w h i c h  a l l e g a t i o n s  h a d  b e e n  m a d e  i n  

. q  t h e  i n c e p t i o n  o f  t h i s  s u i t  a n d  u p o n  w h i c h  a p p l i c a -

t i o n  f o r  a  c a p i a s  a d  r e s p o n d e n d u m  h a d  b e e n  m a d e
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ANSWER

By way of recoupment and counter-claim'.
1 . H e  d e n i e s  t h e  t r u t h  o f  t h e  m a t t e r s  c o n t a i n e d  

i n  t i i e  c o m p l a i n t ,  e x c e p t  s o  f a r  a s  a d m i t t e d  i n  t h e  

f o l l o w i n g  s t a t e m e n t .

D e f e n d a n t  a d m i t s  t h e  m a k i n g  o f  t h e  p r o m i s s o r y  

n o t e  s e t  f o r t h  i n  s a i d  c o m p l a i n t  a n d  s a y s  t h a t  s a i d  ^  

n o t e  w a s  d e l i v e r e d  t o  t h e  p l a i n t i f f  i n  p a y m e n t  o f  t h e  

b a l a n c e  d u e  o n  t h e  p u r c h a s e  p r i c e  o f  t e n  c o w s  a t  

$120 a  p i e c e ,  m a k i n g  a  t o t a l  o f  $ 1 ,  200 u p o n  w h i c h  

$ 4 5 0  w a s  p a i d  i n  c a s h ;  t h a t  s a i d  c a s h  w a s  p a i d  a n d  

n o t e  d e l i v e r e d  t o  s a i d  p l a i n t i f f  u p o n  t h e  f a l s e  a n d  

f r a u d u l e n t  r e p r e s e n t a t i o n  t h a t  s e v e n  o f  s a i d  c o w s  

w e r e  s p r i n g e r s  a n d  t h a t  t h r e e  o f  s a i d  c o w s  w e r e  

f r e s h ,  t h e  p l a i n t i f f  w e l l  k n o w i n g  t h a t  t h e  d e f e n d a n t  

w a s  a  d a i r y m a n  a n d  t h a t  s a i d  c o w s  w e r e  t o  b e  u s e d  

b y  d e f e n d a n t  i n  h i s  d a i r y  b u s i n e s s ;  t h a t  a l l  o f  s a i d  ' J °  

c o w s  w e r e  p u r c h a s e d  a s  o f  e q u a l  v a l u e ;  t h a t  s a i d  

t h r e e  c o w s  s o  r e p r e s e n t e d  a s  a f o r e s a i d  w e r e  i n  t r u t h  

n o t  f r e s h  b u t  o n  t h e  c o n t r a r y  w e r e  d r y ;  t h a t  b y  r e a -

s o n  o f  t h e  f o r e g o i n g  d e f e n d a n t  h a s  s u f f e r e d  d a m a g e s  

i n  t h e  s u m  o f  $ 1,000

D e f e n d a n t  w i l l  a s k  f o r  j u d g m e n t  a g a i n s t  t h e  

p l a i n t i f f  f o r  $ 1,000  t o g e t h e r  w i t h  i n t e r e s t  t h e r e o n  

f r o m  D e c e m b e r  3 r d ,  1 9 1 7 ,  a n d  d e f e n d a n t ’ s  c o s t s  o f  

s u i t .  3 0

PIERSON & SCHROEDER,
A t t o r n e y s  f o r  D e f e n d a n t .

40
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ORDER DENYING MOTION TO DISCHARGE 
DEFENDANT.

( F i l e d  F e b r u a r y  1 1 t h ,  1 9 1 8 . )

A  s e c o n d  a p p l i c a t i o n  h a v i n g  b e e n  m a d e  t o  d i s -

c h a r g e  t h e  d e f e n d a n t  i n  t h e  a b o v e  c a u s e  f r o m  a r -  

10  r e s t  b e c a u s e  t h e  c a p i a s  h e r e t o f o r e  i s s u e d  w a s  v o i d ,  

a n d  t h e  o r d e r  t o  h o l d  t o  b a i l  b e i n g  i l l e g a l ,  h a v i n g  

b e e n  g r a n t e d  u p o n  t h e  f i l i n g  o f  a  d e f e c t i v e  a f f i d a -

v i t ,  a n d  a f t e r  h e a r i n g  I s i d o r  H .  B r a n d ,  o f  c o u n s e l  

i n  s u p p o r t  o f  s a i d  m o t i o n  a n d  J o h n  S t a m l e r ,  E s q . ,  

i n  o p p o s i t i o n  t h e r e t o ,  i t  i s ,  o n  t h i s  1 1 t h  d a y  o f  F e b -

r u a r y ,  1 9 1 8 ,  a f t e r  d u e  d e l i b e r a t i o n  h a v i n g  b e e n  

h a d ,  o n  m o t i o n  o f  S t a m l e r  &  S t a m l e r ,  E s q s . ,  a t t o r -

n e y s  f o r  p l a i n t i f f ,

Ordered, that the said motion be and the same is 
™  in all respects denied with costs.

GEO. S. SILZER, 
Judge.

R u l e  a c t u a l l y  e n t e r e d  

t h i s  1 1 t h  d a y  o f  

F e b r u a r y ,  A . D .  1 9 1 8 ,  

b y  P i e r s o n  &  S c h r o e d e r ,

A t t o r n e y s  f o r  D e f e n d a n t .

3 0

4 0
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JUDGMENT.

T h i s  a c t i o n  w a s  t r i e d  b e f o r e  J u d g e  G e o r g e  S .  S i l -

v e r ,  w i t h  a  j u r y  a t  t h e  U n i o n  C o u n t y  C i r c u i t ,  o n  

F e b r u a r y  e l e v e n t h ,  n i n e t e e n  h u n d r e d  a n d  e i g h -

t e e n .

T h i s  c a u s e  h a v i n g  b e e n  h e a r d  a n d  s u b m i t t e d  t o  1 0  

t h e  j u r y ,  t h e y  r e n d e r e d  t h e i r  v e r d i c t  a s  f o l l o w s :

T h a t  t h e y  f i n d  i n  f a v o r  o f  t h e  p l a i n t i f f  a n d  a g a i n s t  

t h e  d e f e n d a n t ,  a n d  a s s e s s  t h e  p l a i n t i f f ’ s  d a m a g e s  

a t  t h e  s u m  o f  s e v e n  h u n d r e d  a n d  f i f t y - s e v e n  d o l -

l a r s  a n d  e i g h t y  c e n t s  ( $ 7 5 7 . 8 0 ) .

W h e r e u p o n  i t  i s  a d j u d g e d  t h a t  t h e  p l a i n t i f f ,  

G u s t a v e  K e i n ,  r e c o v e r  o f  t h e  d e f e n d a n t ,  N a t h a n  

K a t z ,  t h e  s u m  o f  s e v e n  h u n d r e d  a n d  f i f t y - s e v e n  

d o l l a r s  a n d  e i g h t y  c e n t s  ( $ 7 5 7  8 0 ) ,  a n d  h i s  c o s t s  

w h i c h  a r e  t a x e d  a t  t h e  s u m  o f  n i n e t y  d o l l a r s  a n d  20 
t w e n t y - s i x  c e n t s  ( $ 9 0 . 2 6 ) ,  m a k i n g  i n  t h e  w h o l e  t h e  

s u m  o f  e i g h t  h u n d r e d  a n d  f o r t y - e i g h t  d o l l a r s  a n d  

s i x  c e n t s  ( $ 8 4 8 . 0 6 ) .

J u d g m e n t  e n t e r e d  F e b r u a r y  1 3 t h ,  1 9 1 8 ,  a t  2 .10
P. M.

GEORGE S. SILZER ,
J u d g e .

O n  m o t i o n  o f  

St a m l e r  & S t a m l e r ,
A t t o r n e y s  o f  P l a i n t i f f .

40
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10

TRANSCRIPT OF STENOGRAPHER'S NOTES

CIR C U IT COURT OF N E W  JE R S E Y , 
U N IO N  C O U N T Y  CIRCUIT.

J a n u a r y  T e r m ,  1 9 1 8 .

Gu s t a v e  K e i n ,

vs.

N a t h a n  K a t z .

JVo. 87 in the 
List.

Transcript of stenographer’s notes, taken in the 
above entitled  m atter, before H on. G eorge S. Sil- 
zer, C ircuit Court Judge and a jury , in  the Union  
C ounty Court H ouse, C ity of E lizabeth, N ew  Jer-

20
s e y ,  o n  t h e  e l e v e n t h  d a y  o f  F e b r u a r y ,  A .  D .  1 9 1 8 ,  

a t  9 . 5 0  A .  M .

A p p e a r a n c e s :

J o h n  J. St a m l e r , Esq., representing the plaint-
iff.

P i e r s o n  & Sc h r o e d e r , Mr. Schroeder present, 
representing the defendant.

A  j u r y  b e i n g  i m p a n e l l e d  a n d  f o u n d  s a t i s f a c t o r y ,  

30 t h e y  w e r e  s w o r n .

M r .  St a m l e r — T h i s  s u i t  i s  on a  p r o m i s s o r y  n o t e .  

O n e  G u s t a v e  K e i n ,  w h o  r e s i d e s  a t  U n i o n ,  N e w  

J e r s e y ,  i s  a  w h o l e s a l e  c a t t l e  d e a l e r ,  a n d  o n  t h e  3 r d  

o f  D e c e m b e r ,  1 9 1 7 ,  N a t h a n  K a t z ,  t h e  d e f e n d a n t ,  

p u r c h a s e d  f r o m  h i m  t e n  c o w s .  H e  a g r e e d  t o  p a y  

h i m  t w e l v e  h u n d r e d  d o l l a r s  f o r  t h e m .  H e  p a i d  

h i m  f o u r  h u n d r e d  a n d  f i f t y  d o l l a r s  i n  c a s h  a n d  g a v e  

h i m  h i s  p r o m i s s o r y  n o t e  f o r  s e v e n  h u n d r e d  a n d  f i f t y  

d o l l a r s ,  w h i c h  b e c a m e  d u e  o n  J a n u a r y  t h i r d ,  1 9 1 8 ,  

a n d  w h i c h  h e  h a s  n o t  p a i d .  I f  I  p r o v e  t h e s e  f a c t s4 0
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EXHIBIT P 1

to yon, I will ask for a judgm ent for seven hun-
dred and fifty dollars together with interest am ount-
ing to seven dollars and eighty cents, making 
$757.80.

Mr. St a m l e r — I offer the note.

Th e  Co u r t — Make proof o f  it.

M r  St a m l e r — U n d e r  t h e  s t a t u t e  I d o n ’ t  h a v e  t o  

b e c a u s e  i t  i s  a d m i t t e d  i n  t h e  p l e a d i n g s ,  a n d  u n d e r  

t h e  s t a t u t e  I  d o n ’ t  h a v e  t o .  I  o f f e r  i n  e v i d e n c e  a  

n o t e  d a t e d  D e c e m b e r  t h i r d ,  1 9 1 7 ,  w h i c h  i s  f u l l y  

s e t  f o r t h  i n  t h e  c o m p l a i n t .

(N ote entered in evidence and m arked E xh ib it  
P N o .  1 . )

T h e  Co u r t — I s  t h e r e  a n y  d e f e n s e ,  M r .  B r a n d t ?

M r .  B r a n d t — N o ,  s i r .

EXHIBIT P 1.
$ 7 5 0 . 0 0  U n i o n ,  N .  J ., Dec. 3 ,  1 9 1 7 .

Thirty ( 3 0 )  days after date I  prom ise to pay to 
the order of Gus K ein
seven hundred and fifty ................................. dollars 3 0

at his residence, U n ion , N .  J.
V alue received .

N o ..................Due J a n .  3 ,  1 9 1 8 .  N a t h a n  K a t z .

4 0
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STATEM ENT OF THE CASE.

T h e  p l a i n t i f f  i n  t h e  a b o v e  c a s e  b r o u g h t  s u i t  

a g a i n s t  t h e  d e f e n d a n t  t o  r e c o v e r  t h e  s u r a  o f  $ 7 5 0 . 0 0  

w h i c h  w a s  d u e  o n  a  c e r t a i n  p r o m i s s o r y  n o t e  

m a d e  b y  t h e  d e f e n d a n t  t o  t h e  p l a i n t i f f  h e r e i n  a n d  

w h i c h  p r o m i s s o r y  n o t e  r e p r e s e n t e d  t h e  b a l a n c e  o f  

t h e  p u r c h a s e  p r i c e  o n  c e r t a i n  c o w s  p u r c h a s e d  b y  

t h e  d e f e n d a n t  f r o m  t h e  p l a i n t i f f  i n  D e c e m b e r ,  1 9 1 7 .

S u i t  w a s  c o m m e n c e d  b y  i s s u i n g  a  c a p i a s  a d  r e s -

p o n d e n d u m  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h e  

P r a c t i c e  A c t  ( 1 9 0 3 )  w h i c h  p r o v i d e s  f o r  t h e  i s s u i n g  

o f  a  c a p i a s  a d  r e s p o n d e n d u m  w h e r e  t h e  d e b t  i s  

f r a u d u l e n t l y  c o n t r a c t e d .  T h e  p l a i n t i f f  a l l e g e d  i n  

h i s  a f f i d a v i t  f o r  b a i l  ( p .  3 )  t h a t  t h e  d e f e n d a n t  h a d  

m a d e  c e r t a i n  f a l s e  p r e s e n t a t i o n s  t o  h i m  a t  t h e  t i m e  

o f  t h e  p u r c h a s e  o f  t h e  a b o v e  c o w s ,  r e s p e c t i n g  c e r t a i n  

p r o p e r t y  w h i c h  t h e  d e f e n d a n t  a l l e g e d  h e  w a s  t h e  

o w n e r  o f ,  w h i c h  p r o p e r t y  c o n s i s t e d  o f  c e r t a i n  h o r s e s  

a n d  c o w s  a n d  f a r m  l o c a t e d  a t  1 1 6  H i l l s i d e  a v e n u e ,  

L y o n s  F a r m s ,  N e w  J e r s e y .

Action at Law. 
Appeal from 

Union County 
Circuit Court.

N a t h a n  K a t z ,
Defendant-Appellant.
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T h e  c a p i a s  a d  r e s p o n d e n d u m  w a s  n o t  a n n e x e d  t o  

t h e  c o m p l a i n t  a n d  r e t u r n e d  t h e r e w i t h  i n  p u r s u a n c e  

t o  R u l e  5 4  ( P r .  A c t ,  1 9 1 2 ) .

T h e  S h e r i f f ’ s  r e t u r n  o n  t h e  c a p i a s  a d  r e s p o n d e n -

d u m  ( p .  10 )  s h o w s  t h a t  d e f e n d a n t  i n  t h i s  c a s e  w a s  

a r r e s t e d  o n  t h e  5 t h  d a y  o f  J a n u a r y ,  1 9 1 8 .  T h e  

a f f i d a v i t  a n n e x e d  t o  t h e  c o m p l a i n t  ( p .  1 7 )  s h o w s  

t h a t  a f t e r  d e f e n d a n t ’ s  a r r e s t ,  a  c o p y  o f  t h e  c o m -

p l a i n t  w a s  s e r v e d  b y  l e a v i n g  a  t r u e  c o p y  t h e r e o f  a t  

t h e  d e f e n d a n t ’ s  r e s i d e n c e  a t  H i l l s i d e ,  N e w  J e r s e y .

D e f e n d a n t , o n  t h e  s a m e  d a y  t h a t  h e  w a s  a r r e s t e d ,  

e n t e f e d  i n t o  a  r e c o g n i z a n c e  o f  b a i l  ( p .  1 1 ) ;  t h e r e -

a f t e r ,  o n  J a n u a r y  2 6 t h ,  1 9 1 8 ,  h e  e n t e r e d  a  s p e c i a l  

a p p e a r a n c e  f o r  t h e  p u r p o s e  o f  m o v i n g  t o  s t r i k e  o u t  

t h e  c o m p l a i n t  b e c a u s e  i t  w a s  n o t  p r o p e r l y  s e r v e d ,  

b e c a u s e  t h e  p r o c e e d i n g s  w e r e  i r r e g u l a r  a n d  b e c a u s e  

t h e  s a i d  c o m p l a i n t  w a s  n o t  p r o p e r l y  s e r v e d  w i t h  

t h e  c a p i a s ,  t o  d i s m i s s  t h e  c a p i a s  a n d  f o r  a n  o r d e r  o f  

n o n  p r o s  ( a f f i d a v i t ,  p .  1 9 ) .

T h e r e a f t e r ,  o n  t h e  10 t h  d a y  o f  F e b r u a r y ,  1 9 1 8 ,  

u p o n  d u e  n o t i c e  t o  a t t o r n e y s  f o r  t h e  p l a i n t i f f  a n d  

a f t e r  a r g u m e n t  i n  o p e n  C o u r t ,  a n  o r d e r  w a s  e n -

t e r e d ,  w h e r e b y  t h e  d e f e n d a n t ’ s  a p p l i c a t i o n s  t o  s t r i k e  

o u t  t h e  c o m p l a i n t ,  t o  d i s c h a r g e  t h e  d e f e n d a n t ’ s  

b a i l ,  e t c . ,  w e r e  d e n i e d  ( p .  2 1 ) .

A f t e r  t h e  e n t e r i n g  o f  t h e  f o r e g o i n g  o r d e r ,  d e f e n d -

a n t  f i l e d  a n  a n s w e r  a n d '  c o u n t e r c l a i m  t o  t h e  a c t i o n  

( p .  2 2 ) ;  o n  F e b r u a r y  1 1 t h ,  1 9 1 8 ,  a  s e c o n d  a p p l i c a -

t i o n  w a s  m a d e  t o  d i s c h a r g e  t h e  d e f e n d a n t  f r o m  a r -

r e s t  ( p .  2 4 ) .

T h e  a b o v e  a c t i o n  w a s  b r o u g h t  o n  f o r  t r i a l  b e f o r e  

t h e  C o u r t  a n d  j u r y ,  a n d  d e f e n d a n t  h a v i n g  f a i l e d  t o  

p u t  i n  a  d e f e n s e ,  j u d g m e n t  w a s  r e n d e r e d  f o r  t h e  

p l a i n t i f f  f o r  t h e  f u l l  a m o u n t  o f  t h e  n o t e  t o g e t h e r  

w i t h  i n t e r e s t  a n d  c o s t s  ( p .  2 6 ) .

D e f e n d a n t  b e l o w ,  w h o  i s  t h e  a p p e l l a n t  i n  t h i s
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C o u r t ,  p r o s e c u t e s  t h i s  a p p e a l  f o r  t h e  p u r p o s e  o f  r e -

v i e w i n g  t h e  o r d e r  o f  t h e  T r i a l  C o u r t  d e n y i n g  t h e  

m o t i o n  t o  s t r i k e  o u t  t h e  c o m p l a i n t  a n d  d i s c h a r g e  

t h e  d e f e n d a n t ’ s  b a i l ,  e t c .  ( p .  2 1 ) .

Specifications o f Grounds o f Appeal.
1 . B e c a u s e  t h e  a f f i d a v i t  u p o n  w h i c h  w a s  b a s e d  

t h e  o r d e r  f o r  b a i l  i s  d e f e c t i v e  a n d  i n s u f f i c i e n t ,

2 .  B e c a u s e  t h e  c o m p l a i n t  w a s  n o t  p r o p e r l y  s e r v e d .

3 .  B e c a u s e  t h e  p r o c e e d i n g s  a r e  i r r e g u l a r  i n  t h a t  

t h e  c o m p l a i n t  w a s  n o t  a n n e x e d  t o  t h e  c a p i a s  a d  r e s -

p o n d e n d u m  a n d  r e t u r n e d  t h e r e w i t h  i n  a c c o r d a n c e  

w i t h  t h e  P r a c t i c e  A c t  i n  s u c h  c a s e  m a d e  a n d  p r o -

v i d e d .

4 . B e c a u s e  t h e  T r i a l  C o u r t  r e f u s e d  t o  g r a n t  t h e  

d e f e n d a n t ’ s  m o t i o n  t o  s t r i k e  o u t  t h e  c o m p l a i n t  a n d  

d i s m i s s  t h e  c a p i a s  a d  r e s p o n d e n d u m ,  e t c .

POINTS.
1 . T h e  a f f i d a v i t  f o r  b a i l  i s  d e f e c t i v e  b e c a u s e  i t  i s  

i m p r o p e r l y  e n t i t l e d .

2 . T h e  S u p r e m e  C o u r t  C o m m i s s i o n e r  w h o  m a d e  

t h e  o r d e r  t o  h o l d  t o  b a i l  d i d  n o t  s e t  f o r t h  i n  h i s  

o r d e r  t h e  f a c t s  w h i c h  w e r e  h e l d  b y  h i m  t o  c o n s t i -

t u t e  f r a u d .

3 . T h e  c a p i a s  a d  r e s p o n d e n d u m  i s  n o t  s u f f i c i e n t .

4 . T h e  p r o c e e d i n g s  i n  t h i s  c a s e  a r e  i r r e g u l a r  i n  

t h a t  t h e  c o m p l a i n t  w a s  n o t  a n n e x e d  t o  t h e  c a p i a s  

a d  r e s p o n d e n d u m  a n d  r e t u r n e d  t h e r e w i t h  i n  a c c o r d -

a n c e  w i t h  t h e  P r a c t i c e  A c t  i n  s u c h  c a s e  m a d e  a n d  

p r o v i d e d .

5 . D e f e n d a n t ,  h a v i n g  e n t e r e d  a  s p e c i a l  a p p e a r -

a n c e ,  h e  d i d  n o t  w a i v e  h i s  o b j e c t i o n s  t o  t h e  j u r i s -

d i c t i o n  o f  t h e  C o u r t ,  b y  s u b s e q u e n t l y  f i l i n g  a n  

a n s w e r  a n d  c o u n t e r c l a i m ,  a n d  c o n t e s t i n g  t h e  c a s e  

o n  t h e  m e r i t s .
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I.
The affidavit for bail is  defective because it is im-

properly entitled.

The affidavit for bail in this case w as improperly 
entitled  (Endorsem ent, p. 8); that an affidavit for 
bail that is so entitled  is fatal, has been held in the 
fo llow in g  cases:

P o t t e r  v s .  C o o k ,  3 0  N . .  3 .  L .  J . ,  2 0 6 ; M i l l i k e n  

v s .  S e l y e ,  4  D e n i o ,  5 4 ;  B r o n s o n  V s .  

M i t c h e l l ,  12  J o h n s o n ,  4 0 0 ;  H u m p h r e y  

v s .  C o n d e ,  2 C o  w e n ,  5 0 9 .

I n  M i l l i k e n  v s .  S e l y e ,  s u p r a ,  t h e  C o u r t  s a i d  o n  

p a g e  5 6 ,  “ T h e  a f f i d a v i t  s h o u l d  n o t  h a v e  b e e n  e n -

t i t l e d  b e c a u s e  w h e n  i t  w a s  m a d e  t h e r e  w a s  n o  s u i t  

p e n d i n g  i n  C o u r t .  A s  t h e  a f f i d a v i t  p u r p o r t e d  t o  b e  

m a d e  i n  a  s u i t  w h e n  t h e r e  w a s  n o n e ,  t h e  p a r t y  

c o u l d  n o t  h e  c o n v i c t e d  o f  p e r j u r y  f o r  f a l s e  s w e a r i n g .  

I n  s u c h  c a s e s ,  t h e  a f f i d a v i t  c a n n o t  b e  u s e d — i t  i s  a  

n u l l i t y .  T h e  r u l e  h a s  b e e n  t o o  l o n g  s e t t l e d  t o  b e  

n o w  s h a k e n  ( c i t i n g ,  T h e  K i n g  v s .  P i e r s o n ,  A n d r e w ,  

3 1 3 ;  R e x  v s .  J o n e s ,  1 S t r .  7 0 4 ;  H a i g h t  v s .  T u r n e r ,  

2 J o h n ,  3 7 1 ;  T h e  P e o p l e  v s .  T i o g a ,  C .  P .  1 W e n d . ,  

2 9 1 ;  H o l l i s  v s .  B r a n d o n ,  1 B o s .  &  P u l . ,  H 6 ;  T h e  

K i n g  v s .  C o l e ,  6 T .  R  ,  6 4 0 ) . ”  I n  t h e  s a m e  c a s e ,  a t  

p a g e  5 7 ,  t h e  C o u r t  s a i d :

“ T h e r e  a r e  m a n y  c a s e s  w h e r e  f a l s e  s w e a r i n g  w i l l  

b e  p e r j u r y  a l t h o u g h  n o  s u i t  w a s  p e n d i n g  a t  t h e  

t i m e .  I t  i s  s o  w h e r e  t h e  o a t h  i s  l a w f u l ;  a n d  t h e  

o a t h  i s  l a w f u l  w h e n  i t  i s  a  p r e p a r a t o r y  s t e p  t o  l e g a l  

p r o c e e d i n g s ,  a s  o n  i s s u i n g  o u t  a  w r i t  o f  r e p l e v i n ,  

o r  w h e n  a  m o t i o n  i s  t o  b e  m a d e  f o r  a  m a n d a m u s ,  

q u o  w a r r a n t o ,  a t t a c h m e n t ,  o r  t h e  l i k e .  B u t  t h e  

d i f f i c u l t y  h e r e  i s ,  t h a t  t h e  a f f i d a v i t  p u r p o r t s  t o  h a v e  

b e e n  m a d e  i n  a  s u i t  b e t w e e n  S a m u e l  M i l l i k e n ,  J r . ,  

p l a i n t i f f ,  a n d  L o u i s  K e n y o n ,  d e f e n d a n t ,  w h e n  i n



f a c t  t h e r e  w a s  n o  s u c h  s u i t ;  a s  t h e r e  w a s  n o  s u c h  

s u i t ,  t h e  a f f i d a v i t  w a s  n o t  l a w f u l  b u t  a n  e x t r a -

j u d i c i a l  o a t h .  O n  t h i s  g r o u n d ,  s u c h  a f f i d a v i t s  h a v e  

b e e n  h e l d  t o  b e  n u l l i t i e s .  ”

T h e  C o u r t  w i l l  n o t i c e  t h a t  t h e  a f f i d a v i t  f o r  b a i l  

( p .  5 , 1 . 5 ) ,  r e a d s :  “ t h a t  t h e  plaintiff t h e r e u p o n  t o l d  

t h e  s a i d  N a t h a n  K a t z ,  e t c . , ”

A n d  t h e  a f f i d a v i t  f o r  b a i l  ( p .  7 ,  l i n e  2 3 )  r e a d s ;  

“ D e p o n e n t  f u r t h e r  s t a t e s  t h a t  t h e  s a i d  defendant^ 
N a t h a n  K a t z ,  f r a u d u l e n t l y  c o n t r a c t e d  t h e  d e b t ,  e t c . ”

T h e  a f f i d a v i t  f o r  b a i l  s p e a k s  o f  a  plaintiff a n d  o f  a  

defendant a s  e x i s t i n g ,  w h e r e a s  a s  a  m a t t e r  o f  f a c t ,  

a t  t h e  t i m e  t h e  s a i d  a f f i d a v i t  w a s  e x e c u t e d ,  t h e r e  

w a s  n o  plaintiff a n d  t h e r e  w a s  n o  defendant a n d  t h e  

e n t i t l i n g  o f  t h e  a f f i d a v i t  f o r  b a i l ,  a s  i f  t h e  p l a i n t i f f  

a n d  d e f e n d a n t  d i d  e x i s t  a t  t h e  t i m e  o f  t h e  e x e c u t i o n  

o f  t h e  a f f i d a v i t  f o r  b a i l  i n  a  s u i t  t h e n  p e n d i n g ,  w h e n  

t h e r e  w a s  n o  s u c h  s u i t  p e n d i n g ,  m a k e s  t h e  a f f i d a v i t  

f o r  b a i l  i n  t h i s  c a s e  a n  e x t r a - j u d i c i a l  o a t h ,  u p o n  

w h i c h  a  c o n v i c t i o n  o f  p e r j u r y  c o u l d  n o t  b e  s u s t a i n e d .

I t
The Supreme Court Commissioner who made the 

order to hold to bail did not set forth m his 
order the facts which were held by him to 
constitute fraud.

T h e  o r d e r  m a d e  b y  t h e  J u s t i c e  o r  C o m m i s s i o n e r ,  

m u s t  s h o w ,  u p o n  i t s  f a c e ,  t h a t  h e  h a s  c o n s i d e r e d  

a n d  d e c i d e d  u p o n  t h e  e v i d e n c e  o f  f r a u d  s u b m i t t e d  

t o  h i m  a n d  t h a t  t h e  p r o o f  w a s  t o  h i s  s a t i s f a c t i o n .

H i l l  v s .  H u n t ,  20 N .  J .  L . ,  4 7 6 ;  B o w n e  

Y s .  T i t u s ,  3 0  N .  J .  L . ,  3 4 0 .

I n  t h e  o r d e r  f o r  b a i l  ( p .  9 ) ,  t h e  S u p r e m e  C o u r t  

C o m m i s s i o n e r  i n  t h i s  c a s e  d e c i d e d  t h a t  “ i t  i s  e s t a b -



6

l i s h e d  t o  m y  s a t i s f a c t i o n  t h a t  t h e  s a i d  N a t h a n  K a t z  

fraudulently i n c u r r e d  t h e  o b l i g a t i o n  a f o r e s a i d ’ ’  

( l i n e  5 ) .  A n d  t h e  C o m m i s s i o n e r  i n  t h e  s a m e  o r d e r  f o r  

b a i l  d e c i d e s  “ A n d  t h a t  t h e  s a i d  N a t h a n  K a t z  

o b t a i n e d  t h e  p o s s e s s s i o n  o f  t h e  t e n  c o w s  b e l o n g i n g  

t o  t h e  s a i d  G u s t a v e  K e i n  a n d  m e n t i o n e d  i n  s a i d  

a f f i d a v i t  o n  s t a t e m e n t s  m a d e  b y  t h e  s a i d  N a t h a n  

K a t z  t o  t h e  s a i d  G u s t a v e  K e i n ,  w h i c h  w e r e  a n d  a r e  

w h o l l y  u n t r u e  a n d  f a l s e  a n d  w e r e  a n d  a r e  a  f r a u d  

a n d  d e c e p t i o n  p r a c t i c e d  u p o n  t h e  s a i d  G u s t a v e  K e i n  

a n d  t h a t  t h e  s a i d  N a t h a n  K a t z  fraudulently con-
tracted s a i d  d e b t  a n d  fraudulently incurred t h e  

o b l i g a t i o n  r e s p e c t i n g  w h i c h  t h i s  s u i t  i s  b r o u g h t ”  

( l i n e  8 ) .

The Supreme Court Commissioner does not state 
in his order what “the fraudulent statements were.” 
To say that a man fraudulently incurred an obliga-
tion fraudulently contracted said debt” is
simply stating a legal conclusion.

III.
The capias ad respondendum is not sufficient.
T h e  c a p i a s  i s s u e d  b y  t h e  p l a i n t i f f  ( p .  9 )  f a i l s  t o  

g i v e  n o t i c e  t o  t h e  d e f e n d a n t ,  t h a t  t h e  d e f e n d a n t  

m u s t  f i l e  h i s  a n s w e r ,  w i t h i n  t w e n t y  d a y s  a f t e r  

s e r v i c e  o f  t h e  c a p i a s  a n d  t h e  c o m p l a i n t .

T h e  f o r m s  a n n e x e d  t o  t h e  P r a c t i c e  A c t  ( 1 9 1 2 )  

S c h e d u l e  B ,  s h o w  t h a t  a  w r i t  o f  ¡ s u m m o n s ,  w r i t  

o f  r e p l e v i n  a n d  s u m m o n s  i n  e j e c t m e n t ,  s h o u l d  c o n -

t a i n  a  n o t i c e  t h a t  t h e  a n s w e r  b e  f i l e d  w i t h i n  t w e n t y  

d a y s  a f t e r  s e r v i c e  o f  t h e  w r i t  a n d  t h e  a n n e x e d  c o m -

p l a i n t .  I t  i s  s u b m i t t e d  t h a t  a  c a p i a s  a d  r e s p o n -

d e n d u m  s h o u l d  c o n t a i n  a  s i m i l a r  n o t i c e .
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IV.

The proceedings in  th is case are* irregular in  that 
the com plaint w as not annexed to th e ca-
pias ad respondendum and returned there-
w ith in  accordance w ith th e  Practice Act 
in  such case made and provided.

The Sheriff’s return endorsed on the capias (p. 10) 
and the affidavit of service annexed to the com plaint 
(p. 17) show  that the capias w as not annexed to the  
com plaint and returned therew ith , a lthough both  
were served the sam e day.

The Practice A ct (1912), R ule 54, S . C. R ., 1913, 
Rule 75, provides:

“ The com plaint shall be annexed to the sum m ons  
or capias ad respondendum  and returned th erew ith  
and a copy thereof shall be served w ith  the sum m ons  
or capias.”

The answ er or counterclaim  shall be filed w ith in  
tw enty (20) days after service of the sum m ons (or 
capias) and com plaint. I f  further p leadings be nec-
essary, they shall be filed w ith in  tw en ty  (20) days, 
each after the other.

Practice A ct, 1912, Rule 55; S. 0 .  R. 1914, 
R ule 76.

Judgm ent of non-su it or by defau lt, m ay be en -
tered aga in st plaintiff or defendant respectively or 
failure to plead according to the rules.

Pr. A ct, 1912, Section 14.

It w ill be noticed that the provisions requiring  
the answer to be filed w ith in  20 days after the ser-
vice of the sum m ons and com plaint, are conjunctive.



If the sum m ons (or capias) are served separately 
w hen is the answ er to be filed, w ith in  20 days after 
the service of the sum m ons or capias or after the 
service of the com plaint? The rules, contemplate 
but one occasion, not a split occasion. T w enty  days 
after the service of both the sum m ons or capias and 
com plaint, is the occasion contem plated. I f  the sum -
m ons or capias is not served toge th er, w ith  the com-
plaint, then the answ er never has to be filed. If the 
answ er never has to be filed, it is m anifest that the 
service of the sum m ons or capias were nullities and 
should have been dism issed.

I f  the com plaint m ay be served after the service 
of a sum m ons or capias, in one instance, and the 
defendant be required to plead w ith in  20 days after 
the service of the sum m ons or capias, th is could be 
done in every case. In other words, the provision 
of the sta tu te  w hich requires the service of the com-
plaint w ith  the sum m ons or capias would be done 
aw ay w ith , and it  w ill be possible to go back to 
the form er practice of filing a sum m ons or capias 
and then filing  the com plaint and requiring tbe 
defendant to plead.

If the com plaint need not be served w ith the sum -
m ons or capias, w hen m ay it  be served or is there 
no tim e lim it? If the period of tim e interven ing the 
the service of the capias and com plaint is one hour, 
w hat is there to prevent the service of the complaint 
being m ade a day, a week, or a year thereafter?

y.
D efendant having entered a special appearance, 

he did not w aive his objections to the juris' 
diction o f  the Court, by subsequently filing 
an answer and counterclaim  and contesting  
the case on the m erits.
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The defendant, in the first instance, filed a special 
appearance ob jectin g  to the jurisdiction of the  
Court over h is person for various reasons (affidavit, 
p. 19). The act of the defendant in  en terin g  into  
recognizance of bail (p. 1 l), did not constitu te a  
general appearance as Section 61 of th e Practice  
A ct (1903) provides:

“ A ny justice o f the Suprem e Court or judge of 
the Court out of which a capias ad respondendum  
shall issue m ay on notice to the plaintiff determ ine  
upon the legality  of orders for bail and discharge 
persons illega lly  arrested in c iv il actions w hether  
bail has been g iven  or not; and upon such applica-
tion the justice  or judge shall consider and deter-
mine the sufficiency, in fact as w ell as in law , of 
the proof upon w hich  the order for bail was founded; 
if an order for bail is set aside, the action shall not 
abate but the defendant shall be discharged from  
arrest and his bail discharged and the action sh a ll 
proceed as if  com m enced by sum m ons, un less other-
wise ordered by the Court or a ju d g e .” (P . L. 
1903, p. 553; 3 C.S. 4071; R ev., Secs. 62, 63; 1853, 
p. 406; 1855, sec. 83).

H isorn vs. V andiver, 82 A tl., 526; 82 N . J. L ., 
203; 85 A tl., 181, 83 N . J . L ., 433.

The defendant’s objections to the jurisdiction of 
the Court over h is person, being overruled, he filed 
an answer. The question to be determ ined by th is  
Court, is w hether the filin g  of an answ er am ounted  
to a waiver of the defendant’s special appearance 
and the objections raised thereon. There is a 
strong conflict am ong the various courts on this  
point.

The cases on both sides of th is question are col-
lected in a footnote in 16 L. R. A. (N. S .) 177.



10

“ There are m any cases w hich  hold that, if  a de-
fendant appears specially for the sole purpose of ob-
jec tin g  to the jurisd iction  of the Court over his per-
son, and the objection is overruled, he does not 
w aive the question of jurisdiction by tak in g  steps 
thereafter to contest the case upon the m erits, pro-
vided, o f course, that he properly excepts to the 
overru ling of h is objection. The principle under-
ly in g  these decisions seem s to be that the defend-
ant, h av in g  done all that he could in objecting to 
the jurisdiction of the Trial Court over his person, 
should not be com pelled to subm it to judgm ent of 
defau lt as the condition of h aving  the jurisdiction  
of the Trial Court tested on appeal. H is further 
appearance, or other acts in the case, are not strictly  
voluntary, but are in a sense com pulsory and 
should not be deem ed a w aiver of his objections.” 
(C iting cases) 16 L. R. A ., (N. S. 178).

The U n ited  S tates Suprem e Court has adopted 
the rule th at the filin g  of an answ er and contest-
in g  the case on the m erits after the entering of a 
special appearance, does not am ount to a waiver of 
the objections raised on the special appearance. In 
H arkness vs. H yde, 98 U . S., page 476, a motion 
w as m ade to quash the service of a sum m ons and 
after  the m otion was denied, the defendant con-
tested upon the m erits. The Court said in this 
case, at page 479:

“ The right o f the defendant to insist upon the 
objection  to the illega lity  of the service was not 
waived by the special appearance of counsel for him  
to m ove the d ism issal of the action on that ground, 
or w hat w e consider as intended, that the service 
be set aside; nor, w hen  that m otiou was overruled 
by their an sw erin g  for him  to the m erits of the 
action. I llega lity  in a proceeding by which juris-
diction is  to  be obtained is in no case waived by the
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appearance of tlie defendant for the purpose of 
calling the atten tion  o f the Court to such irregu-
larity; nor is the objection waived w hen being  
urged, it  is overruled, and the defendant is thereby  
compelled to answer. H e is not considered as 
abandoning h is  objection  because he does not sub  
mit to further proceedings w ith o u t contestation.
It is only w hen he pleads to the m erits in the first 
instance, w ith ou t in s is tin g  upon the illeg a lity , that 
the objection is deem ed to be w a ived .”

The rule adopted by the U n ited  S tates Suprem e 
Court and w hich  rule the appellant in  th is  case re-
spectfully urges should be adopted by th is Court, 
was only recently fo llow ed  by the Suprem e Court 
of Errors of C onnecticut in  the case of Coyne vs. 
Blume, 90 C onn., 293, 97 A tl., 337; L. R. A ., 
1916E, page 1082.

In M ulhern vs. the Press P u b lish in g  Co., 53 
N. J. L ., 150, 20 A tl., 760, the Court held that 
moving for an extension  of tim e to plead in order 
to prevent a ju d gm en t by defau lt did not am ount 
to a waiver of objections to the jurisd iction  of 
the Court, raised on a rule to show  cause w hy  
service of a sum m ons should not be set aside.

CONCLUSION.
The defendant in  th is case entered a special ap-

pearance for the purpose of con testin g  the jurisd ic-
tion of the Court because of certain  defects and 
irregularities in  the affidavit for bail, in the order 
for bail, and in the process by virtue of which he  
was arrested. The Trial Court overruled the de-
fendant’s objections and entered an order d en yin g  
the defendant’s applications to d ism iss the com -
plaint, to d ischarge the bail, etc. I t  is the action of 
the Trial Court in gran tin g  th is order which th e  
appellant respectfu lly  subm its w as erroneous. The
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Trial Court should have set aside the order for bail 
and discharged the defendant from  arrest and the 
action should then have proceeded as if  commenced  
by a sum m ons, in accordance w ith  Section 61 of the 
Practice A ct (1903). The defendant has not lost 
the benefit o f h is objections raised on the special 
appearance, by filin g  an answer and contestin g  the 
case on the m erits, and therefore, the action of the 
Trial Court below  in gran tin g  the order aforesaid, 
m ay be properly review ed by th is  Court.

It is respectfu lly  subm itted  that ju d gm en t should 
be reversed.

D A N IE L  D, LOEB, 
A ttorney  for D efendant-A ppellant.

Sa u l  N e m s e r ,
Of Counsel.
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