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New Jersey Court of Errors 
and Appeals

Bill of Complaint

(Filed, November 24,1916)

IN CHANCERY OF NEW JERSEY

To the Honorable Edwin Robert Walker Chan-
cellor of the State of New Jersey: 20

The Complainant Henry Krouse, Trustee^ of 
the Borough of Roselle, New Jersey, respectfully 
shows that:

Cn February 10th, 1914 The Development 
Realty Company, a corporation of New Jersey, 
being indebted to;tFrancis J. Palmer in the sum 
of Seven thousand Five hundred ($7500.00) Dol-
lars executed to hint, a  bond of that date to se-
cure that sum, payable with interest at the. rate 30 
of six per centum per .annum-payable one year 
from the date of the hopd, >••• e , • r

2. To secure paymept ¿o-f the .bond, said The 
development; Realty Cbmp^gy executed to said 
f rancis J. Palmer amortgage of even date with 
the bondj an<| thereby„ convoyed to "him in fee, 
the land hereinafter described,• on the express 
condition that such conveyance should he void 
if payment should be made according to the terms 40
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Bill of Complaint

of the bond. Which mortgage, having been first 
duly acknowledged and the certificate of acknowl-
edgment duly indorsed thereon was recorded in 
the Register’s office of Union County, in Book 349 
of Mortgages, page 282.

jq  3. The mortgaged premises are described as 
follows:

All that certain tract or parcel of land and pre-
mises situate, lying and being in the City of West- 
field, County of Union and State of New Jersey.

B e g i n n i n g  at a point formed by the intersection 
of the Westerly line of Lawrence Avenue with the 
Northerly line of Dudley Avenue; thence from 
said B e g i n n i n g  and binding on the aforesaid line 
of Dudley Avenue for a distance of one hundred 

20 and seventy one and five tenths (171.5) feet more 
or less to the most Easterly corner in said Avenue 
of a lot of land said Stone sold to Charles D. Orth, 
now owned by Edward Perine; thence binding 
on said Perine’s line of land formerly said Orth 
Northwesterly two hundred and eighty-three and 
five tenths (283.5) feet more or less to a point 
in said Perine’s line of land and most Easterly 
rear corner of a lot of land said Stone lately 
sold to Clifford M. Maurer; thence binding on 

JO said Maurer’s line of land Northeasterly for a 
distance of one hundred and seventy and eight 
tenths (170.8) feet more or less to the most East-
erly comer of said line of Maurer’s lot of land 
and the aforesaid line of Lawrence Avenue; 
thence binding on the aforesaid line of Lawrence 
Avenue Southeasterly two hundred eighty-four 
(284) feet more or less to the point of B e gi n n in g . 

40 4. The said Francis J. Palmer assigned said
bond and mortgage to the State Trust Company
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a banking corporation of New Jersey by an as-
signment in writing dated February 10th, 1914, 
acknowledged the same date and recorded on 
February 11,1914 in Book 54, page 390 of Assign-
ments, to secure to the State Trust Company the 
payment of the sum of Three Thousand ($3000.- 
00) Dollars due to it on a promissory note of 
even date with said assignment.

5. Thereafter, that is to say, on November 
24th, 1914, the said Francis J. Palmer having be-
come indebted to Henry Krouse, Trustee, the 
complainant, in the total sum of Three Thou-
sand Four Hundred ($3400.00) Dollars did by an 
assignment in writing which is acknowledged on 
November 24th, 1914, recorded on the same date 
in Book 56, page 208 of Assignment assign to the 
said Henry Krouse, Trustee, all his equity in 
said mortgage retained by the said Francis J. 
Palmer which assignment was given “ To secure 
an indebtedness of Three Thousands Six Hundred 
($3600.00) Dollars. ’ ’ Upon the payment of which 
said assignment was to be cancelled or the mort-
gage reassigned to the said Francis J. Palmer; 
that the actual amount due from the said Francis 
J. Palmer to Henry Krouse, Trustee, is the total 
sum of Three Thousand Four Hundred ($3400.00) 
Hollars together with interest on the same at six
per cent, from January 1st, 1914, no part of which 
has been paid.

6. Complainant shows that the said mortgage 
became due and payable on February 10th, 1915, 
no part thereof having been paid; and that if any 
extension has been granted for the payment of 
said mortgage loan such extension has been grant- 
e ^thout the consent or knowledge of complain-

10

20

30

*0
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ant, and complainant further shows that he has. 
demanded payment of the said sum of Three 
thousand Four Hundred ($3400.00) Dollars and 
interest but no part thereof has been paid by 
said Palmer.

10 7. Complainant desires to foreclose his right,
title and interest in the said mortgage and has 
requested the said State Trust Company, the pres- 

. ent holder of said mortgage, to the extent of 
Three Thousand' ($3000.00) Dollars under said 
first assignment, to foreclose said mortgage or 
join with complainant in an action to foreclose 
said mortgage, but the said State Trust Company 
has refused to commence such action or join with 
the complainant in this action.

20 8. The State Trust Company, a banking Com-,
pany by virtue of having an interest in said mort-
gage to the extent of Three Thousand ($3000.00) 
Dollars is made a party defendant; and the said 
Francis J. Palmer is made a party defendant be-
cause it is alleged that he still has some interest, 
in said mortgage; the Development Realty Com-, 
pany is made a party defendant because it is>. 
alleged that they hold the fee in said premises. £ ■| 

9. That at the time the said Palmer made his 
30 Assignment to Complainant he agreed with com-

plainant that the State Trust Company should 
on payment of Palmer’s indebtedness to it by 
complainant assign to complainant all their inter-
est .in said Bond and mortgage which agreemen 
was made on November 23d, 1914.

10 That complainant offered to purchase Iro 
the State Trust Company their interest m said 

40 bond and mortgage on January_ 13th, 191



Bill of Complaint

the' amount of the principal and interest due to it 
and'tendered said sum to said Company, but the 
said Company refused and still does refuse to 
sell 'its interest therein to complainant' or assign 
said bond and- mortgage to complainant. •'

11.; That said State Trust Company was at the jq  
time of the making of the Assignment to Com-
plainant notified not to re-assign said bond and 
mortgage to said Palmer when this indebtedness" 
to ft was satisfied or at any other time but to re-
assign said bond and mortgage to complainant 
but -said State Trust Company still holds’ said 
assignment so made to' it by said Palmer. ?

Said The Development Realty Company has 
alw%s been in possession of the mortgaged prein- 
i s t i f f i Kjt**' ’ ' * ’•

20Of the principal sum, due to complainant 
$3400.00 With interest thereon, from January 1st, 
li44f due upon' the complainants interest in 
said bond and mortgage.

Co mpl a in a n t  is without adequate remedy in the 
courts of law and therefore prays—

1. That Francis J. Palmer, the Development 
Realty Company, a corporation, and State Trust 
company, a corporation, who are the defendants
to this suit, may answer this bill of complainant 30 
without oath and each statement therein made:

2. That an account may be taken of the amount 
due on complainant’s mortgage:

3. That the defendants, or one of them, may be 
decreed to pay complainant the amount so found 
due, with interests and costs, by a short day, to be 
appointed by this Court; and that in default of
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such payment, they, and each of them, be debar-
red and foreclosed of all equity of redemption 
in said lands: or

4. That a decree may be made for the sale of 
the mortgaged premises to raise and pay to the

2Q complainant the amount so found due on said 
mortgage, with interests and costs:

5. That a writ of subpoena may issue, com-
manding said defendants to answer this bill' of 
complaint and to abide by such decree as this 
court may make in the premises.

6. Or that complainant’s interest in said mort-
gage by virtue of said assignment may be sold 
by an order of this Court to raise and pay to 
complainant the amount so found to be due to

gQ him by virtue of said assignment with interest 
and costs.

N. R. LEAVITT,
: Solicitor and Counsel with Complainant.
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Answer Of The Defendant, The 
Development R ealty  Company ^  
Corporation.

(Filed January 22, 1917}

IN CHANCERY OF NEW JERSEY

Between
Henr y  K rou se , Trustee,

Complainant, l Qn jjjji
r, _ IT (  Forecloser r anc is J , Pa l mer , et al.,

Defendants.

This defendant answering the bill of complaint 
says : ■

1. It denies the allegations of Paragraph 1.
2. It admits the execution and delivery to 

Francis J. Palmer of the bond and mortgage de-
scribed in Paragraph 2, but alleges that said 
bond and mortgage were executed and delivered 
without consideration as between the said Francis 
J- Palmer and this defendant for the purpose of 
enabling the said Francis J. Palmer to use it as 
security for raising money.

3- It admits the allegation of Paragraph 4.
^ It denies that the said Francis J. Palmer 

WRs indebted to the complainant in the sum of
.. irty-six Hundred Dollars or any other sum as 

a eged in Paragraph 5; and has no knowledge 
w ether or not the said Francis J. Palmer exe- 
00 ed and delivered the assignment set forth in 
sai paragraph and therefore denies the same.

10

30

40
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Answer of the Defendant, The Development 
Realty Company, a corporation v

5. It admits that the said mortgage became due 
and payable on February 10th, 1915', and that it 
has not been paid and denies knowledge or in-
formation sufficient to form a belief as to the other

10 allegations of Paragraphs 6 and 7.
6. It admits that the defendant, The State 

Trust Company, has a valid -interest in the said 
mortgage to secure payment of the sum of Three 
Thousand Dollars, but denies that, it has any 
knowledge or information sufficient to form a be-
lief as to the allegations of Paragraphs 9,10 and
11. ' " 1' :7 A •

7. That the assignment of the said mortgage 
to the complainant, if any such assignment was

20 made, was without consideration and was in der-
ogation of the rights of' this defendant and was 
void and of no effect as against this defendant.

8. This defendant admits that the said mort-
gage is a good and yalid.lien upon the premises 
therein described to the amount of Three Thou-
sand Dollars which amount is due and owing to 
defendant The State, Trust Company, but de-
nies Shat it is valid for any other or further sum
whatsoever. . - .

30 By way of counterclaim against the complain-
ant, this defendant further says :

1. On or about the tenth day of February, 
1911’ this defendant for the purpose of enabling 
the defendant, Francis J. Palmer, to borrow a cer-
tain sum of money by using the same as security 
with the defendant The State Trust Company and 
without other consideration executed and deliver-
ed its certain bond.to secure thé nominal sum o 
Seventy-five Hundred Dollars with interest at

40 the rate of six per centum per annum payable one
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Answer of the Defendant, The Development 
Realty Company, a corporation

year from the date of the bond as set forth in the 
bill of complaint and also its mortgage in the 
usual form -to secure the said bond, which mort-
gage conveyed or described the premises men-
tioned and set forth in the third paragraph of the 
bill.

2. The said Francis J. Palmer thereupon bor-
rowed from the defendant The State Trust Com-
pany the sum of Three Thousand Dollars upon the 
security of the said bond and mortgage as col-
lateral according to the agreement and under-
standing between him and this defendant. There-
after, but at what precise time this defendant is 
ignorant, the said Francis J. Palmer, without 
right or authority, assigned, or attempted to as-
sign all his right, title and interest in the said 
bond and mortgage to the complainant to secure 
to him a debt or an alleged debt which had there-
tofore been contracted or »alleged to have been 
contracted to the First National Bank of Roselle, 
a corporation of the United States, by some per-
son or person unknown to this defendant, but who 
were at that time the directors of the said First 
National Bank of Roselle. The complainant was 
one of the said directors and was selected by 
them to act as trustee for himself and the others. 
The said Francis J . Palmer had no liability for or 
interest in the said debt or the transactions out of 
which the same arose, but was induced and per-
suaded by the complainant and the other direct-
ors of the said bank by what means this defendant 
is ignorant to make the said assignment as an 
accommodation merely and without any consid-
eration passing from the complainant or from any

10

20

30

40
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Answer of the Defendant, The Development 
Realty Company, a corporation

other person either to the defendant Francis J. 
Palmer or to this defendant. k

3. This defendant is advised* and alleges that 
the said Francis J. Palmer had no power or au- 

jq  thority to make any assignment thereof to the 
complainant and that the said assignment was 
void and of no effect as against this defendant 

• and that the complainant thereby acquired no 
right, title or interest therein or in the lands in 
said mortgage described.

This defendant therefore prays that it may be 
decreed that the complainant has no right, title 
or interest in the said mortgage and no right or 
authority to foreclose the same and that he may 

20 be ordered and decreed to reassign the said mort-
gage to the said Francis J, Palmer in case he 
holds an assignment from him and surrender to 
the said Francis J. Palmer or to this defendant 
all assignments, documents and papers in their 
possession relating to the same to the end that 
this defendant may upon payment of the claim of 
the defendant The State Banking Company re-
ceive the said bond and mortgage receipted for 
cancellation.«:

30 , ,  (signed) EDWIN B. .& PHILIP GOODELL, 
Solicitor and of Counsel with the Defendant,

The Development Realty Company. 
It is hereby consented that;the within answer 

be filed as in time.
Dated Jan. 16, 1917J .

-  N.'R. LEAVITT,
, Solr.’of Complainant.
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Supplem ental B ill of Com plaint

(Filed January 27,1917)

IN' CHANCERY OF NEW JERSEY

To the Honorable Edwin Robert Walker, Chancel- 
lor of the State of New Jersey:

The'Complainant, Henry Kronse, Trustee, re-
spectfully1 shows:

1. That on December 26th, 1916, he filed a bill 
to'foreclose a mortgage covering premises in the 
the City of Westfield, County of Union and State 
of New Jersey »and recited therein that the State 
Trlist Company, a banking corporation, by virtue
of an Assignment dated February 10th, 1914, re- 20 
corded in Book 54, page 390 of Assignments held 
an interest in said mortgage under foreclosure 
to the extent of Three Thousand ($3000.00) Dol-
lars, the said Assignment having been made to 
the State Trust Company by Francis J. Palmer 
to secure a loan of Three Thousand ($3000.00)
Dollars and the said Bill of Complaint further set 
out that the balance of said Palmer’s equity in 
said mortgage was assigned to complainant to 
secure an indebtedness of Three Thousand Six 30 
Hundred ($3600.00) Dollars.

2. Complainant shows that since the filing 
of said Bill of Complaint the said State Trust 
Company by an assignment in writing assigned 
all its interest in the said mortgage to complain-
ant for the sum of Three. Thousand Fifty-one 
($3051.00) Dollars, the amount due thereon to 
tlie State Trust Company, on January 8th, 191?
^i°h  said assignment to complainant was dated
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Supplemental Bill of Complaint

January 8th, 1917 which has not been recorded 
but is in possession of complainant and ready to 
be produced at the proper time. By reason of 
this assignment and the purchase by complainant 
of the interest of the State Trust Company in said 

10 mortgage complainant desires to amend the Bill 
of Complaint filed in this cause by discontinuing 
this action as against the State Trust Company 
and amending said Bill so that the whole title m 
said mortgage shall appear in complainant.  ̂

3 Complainant therefore amends his Bill oi 
Complaint in the following manner by changing 
paragraphs nine (9), ten (10), and eleven (11)

20

30

40

to read as follows: .
“ 9. Complainant shows that since the

Assignment made by Palmer to the State 
Trust Company, complainant has purchas-
ed from the State Trust Company all its 
interest in said mortgage for the sum of 
Three Thousand Fifty-one ($3051.00) Dol-
lars and on January 8th, 1917, the sai 
State Trust Company assigned all its right, 
title and interest in said mortgage to com-
plainant by an Assignment in writing.

< < io. Complainant shows that by reason 
of said assignment to him as Trustee there 
is due on said mortgage to complainant the 
said sum of Three Thousand Fifty-one 
($3051.00) Dollars with interest from Jan-
uary 8th, 1917, besides the sum of Three 
Thousand Four Hundred ($30)-) 
with interest from January 1st, 191 , J- 
virtue of the Assignment from Palmer to 
pomnlainant above set out.
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“ 11. Complainant is informed and be-
lieves that the State Trust Company holds 
no further interest in the said mortgage.”

4. Complainant further amends said Bill so 
that on the last page thereof paragraph begin-
ning, “ of the principal sum” shall be changed to 1Q 
read as follows: “ of the principal sum due to com-
plainant Three Thousand Four Hundred ($3400.- 
00) Dollars with interest from January 1st, 1914 
and Three Thousand Fifty-one ($3051.00) with 
interest from January 8th, 1917, remains due up-
on complainant’s bond and mortgage.”

5. And complainant further amends said bill 
by removing the name of the State Trust Com-
pany as party defendant.

Answ er to Supplem ental B ill of Com-
plain t

" - — X - — J J  — tu ' UJ.C tO U p p iC -

20

(F iled  J a n u a r y  3 0 ,1 9 1 7 )

IN CHANCERY OF NEW JERSEY

Between
Hen ry  K r o u s e , Trustee,

30

Complainant,
and

Fea n cis J. P a lm e r , et al.,
Defendants.

On Bill.

40
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This defendant, answering the supplemental 
bill of complaint, says

1. It admits the allegations of Paragraph 1.
2. It denies knowledge or information suffi- 

jq  cient to form a belief as, to the allegations of
Paragraph 2.

3. This defendant admits that if the complain-
ant has purchased the interest of the State Trust 
Company in the bond and mortgage mentioned 
in the bill of complaint there is due to the com-
plainant upon the said mortgage the sum of 
$3051.00 with interest thereon from the eighth 
day of January, 1917, and np more.

By way of counter-claim, against the compiain- 
2Q ant, this defendant says:, '
' 1. On or about the tenth day of February,

1914, this defendant for the purpose of enabling 
the defendant Francis J. Palmer to borrow a 
certain sum of money by using the same as se-
curity with the defendant The State Trust Com-
pany and without other consideration executed 
and delivered its certain bond to secure the nom-
inal sum of $7500 with interest at the rate of 
six per centum per annum payable one year from 

30 the date of the bond as set forth in the bill of 
complaint and fcilso its mortgage in the usual 
form to secure the said bond which mortgage con-
veyed or described the premises mentioned and 
set forth in the third paragraph of the bill.

2. The -said Prancis J. Palmer thereupon bor-
rowed from the State Trust Company, a corpora-
tion of the State of New Jersey, the sum of $3000. - 
upon the security of the said bond and mortgage
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as collateral according to the agreement and un-
derstanding bqtween him and this defendant. 
Thereafter, but at what precise time this defend-
ant is ignorant, the said Francis J. Palmer with-
out right or authority and without any considera-
tion assigned or attempted to assign all his right, J0 
title and interest in the said bond and mortgage 
to the complainant to secure to him a debt or an 
alleged debt of $3400 claimed to be due to the 
complainant from some person or persons to this 
defendant unknown.

3. This defendant denies that there was any 
debt due to the complaint as represented by him 
to the said Francis J. Palmer and denies that the 
said Francis J. Palmer had any right or interest 
in the equity of the said mortgage or any power 20 
or authority to bind this defendant by any assign-
ment or pledge of the same other than the ori-
ginal-pledge to the State Trust Company or that 
he received any consideration whatever for the 
said assignment to the complainant.

This defendant therefore prays that an account 
may be taken of the amount due from the said 
Francis J. Palmer to the said The State Trust 
Company or to the complainant under its alleged 
assignment from the State Trust Company of its 30 
claim against the said F'rancis J. Palmer secured 
by the said mortgage and that the complainant 
upon receipt of the said sum so found to be due 
may be ordered and decreed to receipt and sur-
render the said mortgage for cancellation.

EDWIN B. AND PH ILIP GOODELL,
Solicitor and of Counsel with the Defendant,

The Development Realty Company.
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R ep licatio n  And A n sw e r To Counter  
claim

. (Filed February 5,1917)

IN CHANCERY OF NEW JERSEY

Between 1
H e n r y  K r q t ise, Trustee, /

Complainant, ( 0n Bill) etc. 
and (

F r a n c is  J. P a l me r , et al., \
Defendants. I

The complainant joins issue on the Answer of 
20 the defendant, the Development Realty Company, 

a corporation, to the Bill of Complaint as amend-
ed.

As to the Counter-claim contained in said an-
swer complainant denies the allegations contained 
in paragraphs one, two and three in the original 
counter-claim and in the counter-claim to the Sup-
plemental bill filed by this defendant, to the effect 
that the bond and mortgage made to Francis J. 
Palmer were executed by this defendant merely 

30 to assist him to procure a loan from the State 
Trust Company and that Palmer had no further 
interest in said mortgage and without authority 
executed the assignment of said mortgage to com-
plainant and without any consideration passing to 
the said Palmer or this defendant, and that said 
Assignment is invalid, but complainant says that 
the bond and mortgage were executed to the said 
Palmer for the benefit of the said Development 
Realty Company and for a valuable consideration, 

40. that the assignment made by said Palmer to com-
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Supplemental Answer of Complainant to Coun-
terclaim of Development Realty Company

plainant was made for good and valuable consid-
eration passing to the said Palmer and to this 
defendant and with the full knowledge and au-
thority of this defendant and for its benefit, and 
to secure the full amount of Three Thousand 
Four Hundred ($3400.00) Dollars with interest 
as alleged, and there is due on said bond and mort-
gage to complainant the amount as alleged in the 
Bill of Complainant as amended by the Supple-
mental Bill filed in this cause.

N. R. LEAVITT,
Solicitor and Counsel with Complainant.

Supplem ental A n sw e r Of Com plain-
ant To Counter Claim  Of D evelop -
ment R e a lty  Com pany.

i Hh HB
(Filed 1917)

IN CHANCERY OF NEW JERSEY

Between
Henry  K rou se , Trustee,

Complainant.
and

Fr a nc is  J. P a l me r , et al.,
Defendants.

And for a further answer to the Counter-claim 
filed in this cause by The Development Realty 
Company this complainant says:

10

20

30

40
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Supplemental Answer of Complainant to Coun-
terclaim of Development Realty Company

1. The said Francis J. Palmer at the time of the 
assignment of complainant’s mortgage from said 
Palmer to him the said Palmer was President, or 
some other officer, and a Director of the said De-

2Q, velopment Realty Company and was the real own-
er of approximately eighteen shares of $100.00 
each of the total issue of twenty shares of stock 
that up to that time had been issued by the defend-
ant corporation and the only other shares of said 
Company then issued were held as follows: one 
share by John F. Dorvall and one share by Ger- 
ritt Smith for which nothing had been paid at that 
time, and that in fact the said Palmer was; the 
sole owner of all the assets of said corporation 

20 which was organized to take over the real estate 
of said Palmer for his benefit, and said Palmer 
was in fact the corporation.

2. The Complainant’s mortgage was assigned 
to Henry Krouse, Trustee for the Directors of 
the First National Bank of Roselle, subject to the 
interest therein of the State Trust Company of 
Plainfield as security for a note of $3600.00 made, 
by John M. Walsh at that time Cashier of said 
Bank to the said Henry Krouse, Trustee for said

30 Directors under the following circumstances:. 
The said Cashier had on March 24, 1913 accepted 
an $8000.00 St. James rent Participation Certi-
ficate as collateral for a loan of $8000.00 made to 
St. James Building, Incorporated, without the 
approval of the discount committee or any of the 
members of said Board of Directors and in viola-
tion of the Statute and the rules of said board, 
and was required by them to find security for a 
note to secure said Directors against loss who 

40 bv virtue of the Statute in such case made and
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Supplemental Answer of Complainant to Coun-
terclaim of Development Realty Compiany

provided were liable to the stockholders of said 
Bank in case of any loss as a result of said illegal 
purchase. Under pressure the said Cashier caus-
ed the amount of Said loan to be reduced to $3 
600 by March 24, 1914, which isum was made up 
by the said Directors namely : P. B. Polhemus 
Clarence Crane, Henry Krouse, C. E. Chambers’ 
E. L. Illibridge, F. C. Manléy, E: C. Hill, W. T. 
West and W. B. Powell and paid to said bank. 
And thereafter at the demand of Complainant one 
o said Directors and the said board of Directors 
the said Walsh, the Cashier, offered to give his 
note for $3600.00 to said Complainant as Trustee, 
to secure those who had advanced said $3600.00 
but Complainant refused to accept said note from 
/ / âlslr unless furnished adequate security 
therefor on pain of being removed as Cashier of 
said Bank, and to protect said Walsh from such 
action that said bank or said Directors might take 
against said Walsh, the said Palmer assigned to 
Complainant as trustee the mortgage in question 
and complainant accepted the personal note of 
oaid Walsh for $3600.00 with said Assignment as 
collateral security therefor on o r about Novem- 
er 24, 1914, which note was reduced to $3200.00 

on October 25, 1915 by subsequent payments on 
account, and it was known by said Palmer that 

e Assignment was accepted by Complaint for 
the purpose aforesaid and was given by Palmer 
o save said Walsh from possible prosecution and 

trom an action which said Board of Directors and 
oinplainant threatened to bring against him in 

case proper security were not furnished for 
Walsh’s note.
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3. By reason of the foregoing the said Devel-
opment Realty Company is estopped from setting 
up the defense that said Assignment was made 
by Palmer without power or authority and is void, 
as the said Corporation was owned and control- 

10 led by said Palmer, and if such defense be sus-
tained the said Corporation and said Palmer will 
be suffered ¡to perpetrate a fraud on the Com-
plainant with the aid of this Court.

N. R. LEAVITT,
Sol’r of Complainant.

Answer Of The Defendant Francis J. 
20 Palm er To The Amended Bill Of 

Complaint And To The Supplemental 
Bill of Complaint

(Filed June 22, 1917)

IN CHANCERY OF NEW JERSEY

30

Between
He n r y  Kr o us e , Trustee,

Complainant,
i and

F r a nc is  J. Pa l me r , et al.,
Defendants.

On Bill, etc.

This defendant, answering the bill of complaint, 
says :40
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l

1. He admits the making and delivery of the 
bond and mortgage mentioned in Paragraphs 1 
and 2 of the complaint and covering the land de-
scribed in Paragraph 3, but denies that the Devel-
opment Realty Company was indebted to this de-
fendant and says that the mortgage was given in j q  
order that this defendant might use it as collateral 
with the said Trust Company mentioned in Para-
graph 4 to secure payment of a note made by this 
defendant to said Trust Company and without 
any other consideration whatever.

2. He admits the allegations of Paragraph 4.
3. He denies that he was indebted to the com-

plainant in any sum whatever, but admits the 
making and delivery of the assignment mentioned
in Paragraph 5 of the complaint to secure an in- 20 
debtedness of one John M. Walsh to the complain-
ant, actiiig or claiming to be acting as trustee for 
others, -and solely for the accommodation of the 
said Walsh and without other consideration.

4. He admits that the said bond and mortgage 
is due according to its terms.

5. And in answer to the -Supplemental Bill of 
Complaint, he admits the allegations of Para-
graph 1 of said bill.

6. He denies knowledge as to the allegations 30 
of Paragraph 2 and prays that the complainant 
may be required to prove the same.

7. He admits that he was indebted to the State 
Trust Company in the sum of $3000 with interest, 
and that the said Trust Company had a valid, as-
signment of the said mortgage to secure said in-
debtedness and that if the complainant has ac-
quired their interest in the said mortgage by tak-
ing an assignment of the said indebtedness, the 40
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complainant is entitled to recover the amount so 
paid to the said Trust Company with interest, out 
of the said mortgage, but he denies that the com-
plainant is entitled to hold the said bond and mort-
gage or to foreclose the same for any other or 

j« further sum.
8. Further answering the said Amended and 

Supplemental Dills, he says that he was induced 
to make and deliver the assignment mentioned 
in Paragraph 5 of the original bill by the follow-
ing representations of fact made by the said John 
M. Walsh and Henry W. Evans claiming to have 
knowledge of the facts of the alleged indebtedness 
of the said John M. Walsh to the complainant as 
trustee, namely:

20 That the said John M. Walsh as cashier of the 
First National Bank of Roselle had assumed an 
indebtedness to the said Bank in the sum of $3600 
arising out of the fact that the said Walsh had as-
sumed an indebtedness of St. James Building, 
Incorporated, a corporation of the State of New 
York to the said Bank in the sum of $8000, which 
indebtedness at that time had been reduced to 
$3600 as aforesaid, and that the said John M. 
Walsh was unable to meet the; said indebtedness 

¿0 and was required to give security therefor. It 
was further represented to this defendant by tie 
said Henry W. Evans that he, the said Evans, had 
certain stock of the value of twelve or fifteen hun-
dred dollars and that one Mooney, another mutual 
friend of the said Evans and the said Walsu, 
would contribute security of the value of $J 
and it was specifically promised and agreed y 
the said Evans that in case it should bemeeessary 

40 to pay the said indebtedness to the saa . an ^
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the said'Evans, and the said Mooney would pay 
equally with this defendant so that each should 
lose only one-third. In view of these representa-
tions this defendant was willing and offered to ad- ’ 
vance to the said Bank as security for the said 
indebtedness of Walsh with the securities to be 
offered by the said Evans and Mooney two shares 
of the capital stock of the Development Realty 
Company which was all the stock this defendant 
then owned. It was subsequently reported to this 
defendant by the said Walsh that the said stock 
and the other securities offered by the said Evans 
and Mooney were not acceptable to the Bank. 
And the said Walsh then suggested that this de-
fendant endeavor to raise a larger amount with 
the Morris County Savings Bank upon the mort-
gage then pledged to the State Trust Company 
and after paying the said State Trust Company to 
pay the said alleged indebtedness of said Walsh to 
the First National Bank of Roselle and an attempt 
was made to induce the Morris County Savings 
Bank to advance upon the said mortgage the full 
/ace thereof, but this attempt was unsuccessful 
a<nd it was then proposed by Mr. Walsh that this 
«defendant shojild make the assignment set forth 
in the complaint and,, upon the strength of theise 
-representations, the said assignment was made 
as therein set forth. But this defendant further 
says and expressly charges that the said repre-
sentations were false for the said John M. Walsh 
Was not at that time nor at any other time indebt-
ed to the First National Bank of Roselle in the 
-planner represented to this defendant, but that v 
-the condition and state of the alleged indebtedness
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was as follows; namely, that the said loan upon 
the faith of' the certificate of indebtedness of St. 
James Building, Incorporated, was made by the 
executive committee duly appointed by the Board 
of Directors of the said First National Bank of 
Roselle and reported by the said executive com-
mittee to the Board of Directors at the first meet-
ing following the said loan in or about the month 
of March, 1913, and that the making of the said 
loan was duly approved and ratified by the Board 
of Directors; that thereafter, the said loan not 
having proved fortunate and being partly unpaid, 
the said Walsh voluntarily and without considera-
tion of any sort assumed the responsibility there-
for and that no action was taken on account of 
this assumption of the debt by the said Walsh 
for a long time thereafter, but at or shortly be-
fore the time of the making of this assignment the 
said Board of Directors began to press the said 
John M. Walsh to make payment of the balance 
of the said indebtedness to the Bank and the 
bank examiner having alleged that the loan was 
one which the Board of Directors had no right 
to make, the said Board of Directors, the said 
John M. Walsh with the others, advanced the 
balance of the said loan to the Bank by gmng 
their joint promissory note therefor to the Banc 
and this defendant alleges that the said directors 
induced the said John M. Walsh to procure the as-
signment of the said mortgage to the said Arouse 
as trustee in order that they might reimburse 
themselves for the loss thus incurred out ot tne 
mortgage mentioned in the complainant s bill an 
now sought to be foreclosed, ^  * » £ * * *  
the defendant would not have made the assign



Testimony

ment except under the belief that he was thereby 
assisting the said John M. Walsh to meet a valid 
and existing claim; that this defendant is advised 
and believes and therefore alleges that this pre-
tended claim against the said John M. Walsh 
was invalid and unenforceable for want of con- 
sideration.

EDWIN B. & PHILIP OOODELL, 
Solicitor for and of Counsel with Complainant.

T estim ony

IN CHANCERY OF NEW JERSEY
__________________________________________________  * 20
Between |
Hen r y  Kr ot jse, Trustee, /

Complainant, ( 
and /

Fr a nc is J. Pa l mer , et al., \
Defendants. 1

Transcript of testimony taken in the above en-
titled caiuse before H o n . J o h n  E. F oste r , Vice- 30 
Chancellor, at the Chancery Chambers, Newark, 
New Jersey, on Monday, July 9th, 1917, at 10 a.m.

S

Appearances:
Mr. Nathan R. Leavitt for complainant.
Messrs. Edwin B. and Philip Goodell for de-

fendants.
40
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Mr. Leavitt: I offer in evidence mortgage made 
by the Development Realty Company and Francis 
J. Palmer, dated February 10, 1914, given to se-
cure the sum of $7500, recorded in Book 349 of 
Mortgages, page 282.

10 Marked Exhibit 0-1.
Also, bond accompanying said mortgage, bearing 
the same date, in the penal sum of $15,000, to se-
cure the full sum of $7500.

Marked Exhibit C-2.
Also, assignment of this mortgage, by Francis 

J. Palmer to the State Trust Company of Plain- 
field, dated February 10, 1914, recorded in Book 
54 of Assignments, page 390 &c.

Marked Exhibit C'-3.
20 Also, assignment by State Trust Company to 

Henry Krouse, Trustee, the complainant, dated 
January 8, 1917; assigned in consideration of the 
payment of $3051; recorded in Book GO, page 458.

Marked Exhibit C-4.
Also, another assignment made by Francis J. 

Palmer to Henry Krouse, Trustee,, dated Novem- 
. ber 24, 1914, assigning this same mortgage sub-

ject to a previous assignment made to the State 
Trust Company of Plainfield.

3d Marked Exhibit C-5.
This assignment is given to secure an indebted-

ness of $3600; recorded in Book 56 of Assign-
ments, page 208. The original assignment is lost; 
it was in my possession and I cannot find it.

Court: If Mr. Goodell insists upon the proof, 
you will have to prove that.

Mr. Goodell: We do not contest the $3051, but 
we dispute the Second assignment.
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Mr. Leavitt: I  also offer in evidence a note 
bearing date November 24, 1914, for $3600, made 
by John M. Walsh to Henry Krouse, Trustee, 
payable three months after date.

Marked Exhibit C-6.
I also offer in evidence a transcript of a judg- j q  

ment obtained in the New Jersey Supreme Court 
against John M. Walsh by Henry Krouse, Trus-
tee, on this note.

Mr. Goodell : I object as not binding on these 
defendants in any way, and immaterial.

Court: I will let it in for the present; if I  find ' 
it has no bearing, then I will strike it out.

Mr. Leavitt: Judgment obtained in the New 
Jersey Supreme Court by Henry Krouse, Trus-
tee, plaintiff, against John M. Walsh, defendant, 20 
for $3357.33 and costs on August 19, 1916, the 
costs amounting to $37.04.

Marked Exhibit C-7.
At the time Palmer assigned the mortgage to 
Henry Krouse, Trustee, the mortgage had been 
previously assigned to the State Trust Company 
of Plainfield, who held it for the three thousand 
dollar obligation which is. admitted.

At the time of the assignment to Henry Krouse, 
Trustee, Mr. Palmer signed a letter dated Nov- gg 
ember 23, 1914, addressed to the State Trust 
Company :

“ I have this day assigned my equity in the 
mortgage made by the Development Realty Com-
pany to me, dated February 10, 1914, given to se-
cure the sum of $7500, recorded in Book 349 pages 
282 of Mortgages, and by me assigned to you to 
secure the payment of a note made by me for 40



28

Testimony

$3000, which note was purchased by you, and 
which assignment bears date February 10, 1915, 
recorded in Book 54, pages 391, to Henry Krouse, 
Trustee, of Roselle, New Jersey. I  have agreed 
as part of the consideration for the acceptance 

10 of said assignment to notify you that the afore-
said mortgage shall not be cancelled by you upon 
the payment of the amount due you, without the 
consent of the said Henry Krouse; and further, 
that upon payment to you of your indebtedness, 
that you will assign the said mortgage to the 
said Henry Krouse, Trustee.

Very truly yours,
Francis J. Palmer.”

Mr. Goodell: Do you know why that letter is 
20 dated the day before the assignment?

Mr. Leavitt: In preparing for Mr. Palmer’s 
arrival at my office, I dictated certain papers, and 
this paper was dictated the day before, and the 
stenographer dated it November 23rd; I had ex-
pected Mr. Palmer in the office to sign these pa-
pers.

Mr. Goodell: He signed it on the 24th?
Mr, Leavitt: Yes.
Letter marked Exhibit C-8.

30 Court: It is admitted that the complainant is 
properly in court and entitled to a decree for the 
amount due on the assignment from Mr. Palmer 
to the State Trust Company and assigned by the 
State Trust Company to Mr. Krouse, the com-
plainant, for $3051, with interest.

Mr. Leavitt: The only issue raised m the pa-
pers is whether or not there was a debt m ex- 

40 istence.
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PERES B. POLHEMUS, sworn for complain- 
ant: _ : , ,

Direct-examination by Mr. Leavitt:
Q. You are a director of the First National 

Bank of Roselle ? A. I  am.
Q. You were a director on November 24, 1914? 

A. Yes.
Q. How long have you been a director? A. 

About eight years, if my memory serves me.
Q. In November 1914 Mr. John M. Walsh was 

the cashier of the First National Bank of Roselle? 
A. Yes, he was.

Q. At that time were you a member of the dis-
count committee? A. Yes.

Q. Do you recall the St. James rent participat-
ing note transaction? A. I do.

Q. When did you first hear of that note? A. 
That was brought to the attention of the discount 
committee at its meeting at the bank,

Q. Who was on the discount committee besides 
yourself? A. Present that morning was Mr. 
Krouse and myself.

Court: How many members were on the dis-
count committee and known as the board? 

Witness: Four at that time.
Q. The Mr. Krouse you refer to is the com-

plainant? A. Yes.
Q. Who brought it to your attention? A. Mr. 

Walsh.
Q. What did he say about the note?

Mr. Groodell: I  object as immaterial. 
Court: I  will admit, it for the present;

I will strike it out later if its materiality 
isn’t shown.
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A. He said that was a loan which he had made 
and wanted us to approve of it.

Q. The loan was made by Walsh at the time he 
called your attention to it; am I right? A. Yes, 
the loan had already been made.

IQ Q. The money of the bank had been paid out 
by Walsh? A. As I so understood.

Q. What did you and Mr. Krouse do about 
this note ? A. Refused to approve of it.

Q. What was done subsequently? A. It was 
brought to the meeting of directors that night.

Q. Who was present at that meeting? A. The 
greater portion of the board.

Mr. Goodell: I understand I have the 
minutes of that board, and I think before 

fO he testifies, the minutes should be produced.
Mr. Leavitt: We will put that in.

Q. What was done at the meeting?
; It is admitted that the book produced by 
Mr. Leavitt contains the minutes of the 
meeting of the Board of Directors held on 
the 25th of March, 1913, of the bank, to 
which the witness, Mr. Polhemus, was 
about to refer.

Mr. Leavitt : I offer that minute.
30 Q. Do you recall the date of the meeting at 

which this note was discussed? A. It was in 
March, as I looked up the. record; I believe the 
25th.

Q. Do you recall whether it is the 25th, or is it 
because you see it on the minutes here?

Court: Have you any independent recollection 
of the matter?

Witness: Not the precise date; it was the latter 
part of March; my recollection is of the directors 

^  present, without consulting the minutes—
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Q. Suppose you give us that; who was present?
A. Mr. Manley, Mr. Krouse, Hill, Chambers, 
President West and myself were present.

Q. How many members did you have on your 
board at that time? A. I  think there were nine, 
including the president. ^

Q. What was said about the note?
Mr. Goodell: Will you examine the min-

utes and state whether anything is shown 
to have been said by the minutes?

Q. Who was secretary of the meeting? A. Mr.
Walsh.

Q. Did Mr. Walsh report the note, the St.
Janies note? A. Yes.

Q. Did the board approve or reject the note?
A. I  cannot say they approved it, because we got go 
in a discussion about the note and I raised objec-
tion to it at once.

Q. What was the action of the board ; did they 
approve of this transaction? A. They allowed 
it to go on the minutes-because our cashier had 
already—

Q. That isn’t the question. Did they at that 
meeting approve of this transaction? I am not 
talking about subsequent meeting, but this meet-
^  ^  . . . 30

Mr. Goodell: Does he mean the in-
dividuals approved or disapproved, or does 
he mean as a board ?

Court: He is talking about the board as 
a board.

Q- What action did the board take in approv- 
lng or disapproving the money loaned on this 
n° e? A. We never approved of that loan.

0Urt : At that meeting he asked.
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Witness : At that meeting or any other.
Q. At that meeting or any other? A. No, sir.
Q. What did Mr. Walsh have to say about the 

note as that meeting? A. He made an appeal 
for the note, asking us to approve it, stating he 

10 would be personally responsible for it.
Q. What did he say about being personally 

responsible? A. When we objected to it, he said 
it was a very good loan, and that he was so sure 
of it that he would reimburse the bank for any 
loss that would come from it, and would stand for 
it at any time.

Q. Why did Walsh say that he would person-
ally guarantee a loan made by him with bank’s 
money?

20 Court: If you know.
Mr. Gfoodell : I object.

A. I  took it because we objected to it so stren-
uously and he wanted us to approve of it.

Court: That was merely your conclusion.
Witness: . That was my conclusion.
Q. At that time did you know it was a rent 

participating certificate? A. At that time I was 
not entirely familiar with the conditions of the 
loan; it was simply put to us that he had made 

gQ the loan.
Court: For what amount?
Witness: $8,000.
Court: On what paper; on a note given by

him or what? .
W itness: A note given by the St. James Build-

ing Company, or some such term as that.
Court: Made payable to the order of itself or 

- endorsed by anybody?
4Q Witness: He didn’t ever show the paper; that
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morning I didn’t see the paper: he told us about 
it.

Court: Or that night either?
Witness: I don’t recall of seeing the paper at 

all.
Court: Was there any collateral for the loan?
Witness: No.
Q. Why didn’t you as a member of the discount 

committee and as a member of the board of direc-
tors approve that loan? A. Because I didn’t 
think it was a proper loan; I  didn’t think it was 
a good loan for the bank.

Q. What do you mean by a proper loan? A. 
I knew the St. .James Building Company, and 
what little Mr. Walsh told us about the loan, I 
didn’t think it wta,s safe loan.

Q. Do yoiu mean with regard to the security 
when you say proper,” or do you mean some-
thing-else? A. I mean in regard to the security.

Q. You didn’t consider it was a safe loan at 
that time? A. No.

Q. What was done subsequent to this meeting 
relative to this note, if anything? A. I didn’t 
just catch the drift of your question.

Q. At any other meeting subsequent was any 
further action taken about it? A. There were 
payments reported from time to time.

Court: By whom?
Witness: Mr. Walsh, and the note came up for 

discussion very often, and it was the cause of 
many bitter discussions.

Court: Before you leave that meeting of the 
25th of March, you say Mr. Walsh offered to as-
sume liability for the entire note?

Witness: Yes.
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Court: Did you accept his offer, or the board?
Witness: The board let it stand on Mr. Walsh 

putting it that way. . .
C ourt: Let the loan stand; ■ is that what you 

mean?
jq  Witness: Yes, because he was to become res-

ponsible for it so as to relieve the bank.
Court: Did he give the bank any paper or any-

thing to show that he assumed the liability?
Witness: No, we assumed Mr. Walsh’s word 

was- good for what he told us.
Q. At that time did he give the bank any paper, 

on the 25th of March? A. At that time, no, we 
took his word for it.

Q. Did he subsequently? A. He did.
2o Q. Did Walsh have authority as cashier to ne-

gotiate notes or purchase notes?
Court: The by-laws and the National 

Bank Act would determine that better than 
Mr. Polhemus’s construction of his powers.

Mr. Leavitt: The National Bank Act 
comes in very strong in this case ; I haven’t 
the reference to the statute, but the Court 
will take judicious notice of it.

Court: You may put it in later if you
30 haven’t it here.

Q. What action was taken, if any, at any sub-
sequent meeting relative to the St. James trans-
action? A. The matter came up at various times 
and we reminded Mr. Walsh of his promise, and 
when the National Bank Examiner got after us, 
we called Mr. Walsh to make good his promise; 
he then—  - * • ’ 1

Q. What do you mean by ‘ ‘ got after us ” ? A.
40 Tcld us that that loan bad been made illegally.
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Q. Did he say how; why was it illegal? A. He 
said it was a real estate transaction.

Q. When; can you give us some idea as to the 
dates? A. The exact date I cannot say, but not 
very long before Mr. Walsh gave us the note.

Q. What note did Mr. Walsh give the note? A. 
His personal note.

Q. For how much?
Mr. Goodell: I object.

Q. At the time Mr. Walsh gave his note to the 
bank how much was that for, if you recall? A. 
I think it was $3600 and interest.

Q. You as a director of that bank paid a cer-
tain amount of money as your share of this trans-
action, did you not? A. I did.

Q. How much did you pay? A. I  paid one- 
ninth of it.

Q. How much in dollars and cents? A. Four 
hundred and some odd dollars. I will have to 
look up my own records, to make sure of that.

Q. Did Walsh at any time offer the bank se-
curity as collateral for this indebtedness? A. 
Yes, at the time he gave us the note we asked for 
further security, and he offered us collateral.

Q. What collateral did he offer, if you recall? 
A. The first collateral was bonds of the Nappa 
Improvement Company—some corporation in 
California.

Q. What did the directors of the bank do with 
this offer? A. Referred it to the securities com-
mittee to look up the value, and they reported it 
adversely and refused it.

Q. Do you remember seeing this note dated 
September 8th, 1914? A. For $4800, made by 
• M. Walsh, in his own handwriting, a collateral
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note, in the body of which reads that the bonds 
numbered 192-3-4-5-6-7-8. 198, 279, 273, 276, 383, 
Nappa Improvement Company bonds for $500, 
which is offered as collateral security for the note 
for $4800; this note was dated September 8th, 

10 due November 8th, 1914.
Q. The committee is the First National Bank 

of Roselle! A. Yes.
Q. Was this note ever accepted by the bank? 

A. No.
Q. Why not? A. Because it didn’t consider 

the collateral good.
Q. What happened after the directors refused 

to accept this collateral? A. Mr. Walsh told us 
that some friends of his would help him out, and 

20 he offered us as collateral the mortgage on cer-
tain property in Westfield.

Q. Held by Mr. Palmer? A. Yes.
Q. Did he say why he was doing all this? A. 

He said Mr. Palmer was a friend of his and didn’t 
want to see him get in trouble; he was ready to 
help him out.

Q. What trouble was Walsh in at that time? 
A. He owed us money and we were pressing him 
to pay it.

30 Court: Owed you money on this transaction 
you mean?

Witness: Yes.
Q. Did he owe you any other money? A. No, 

sir.
Q. Did Walsh say why he assumed the respon-

sibility of this transaction? A. He said he had 
agreed from the beginning to make good on it, 
and he was keeping his word.
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Q. Did he assume the obligation in the begin-
ning? A. He assumed the obligation in the be-
ginning to endeavor to get us to approve of it.

Q. Were you present when Mr. Walsh spoke 
to Mr. Chambers, one of your eo-directors ? A. 1 
was.

Q. Do you recall the conversation that took 
place between these two men about this transac-
tion?

Court: And when did it occur? A. At a meet-
ing of the board at the time the mortgage was 
offered. ' L

Court: That would be November, 1914, about?
Mr. Leavitt: Shortly prior to Novem-

ber, 1914. I can show by my correspond-
ence.

Q. Do you recall the conversation or parts of it 
affecting this transaction? A. Mr. Chambers 
asked Mr. Walsh why Mr. Palmer did this, and 
Mr. Walsh said that Mr. Palmer was a friend of 
his and didn’t want him to get in trouble or lose 
his job.

Q. Was Walsh’s job threatened at that time? 
A. Yes.

Court: Who threatened it?
Witness: The board.
Court: What had you said or done about it 

or intimated?
Witness: We had intimated that he had to pay 

up or get out.
Court: When was that?
Witness: At the time, just prior to his giving 

us this note. . .
Court: Did the bank actually suffer a loss on 

the St. James transaction?
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Witness: The directors assumed it and took 
it off the bank’s hands.

Court: Did the St. James default on this note?
Witness: Yes.
Court: What was there to show that the St. 

jq  James couldn’t pay?
Q. Mr. Polhemus, what is due to-day from the 

St. James note? A. Thirty-two hundred and 
some odd dollars and interest.

Q. Did the St. James Building, Inc., pay the 
$3600 or any part of it? A. Not to my knowledge.

Court: $8000 originally was the loan?
Witness: Yes.
Court: How did it get reduced to $3600?
Witness: The St. James Company made pay- 

q ments from time to time.
Court: And renewed the note for the balance?
Witness: Yes.
Mr. Leavitt: Are you sure about renewing the 

note?
Court: Or did they pay on account?
Witness: I cannot say whether the note was 

renewed, because the payments were reported by 
the cashier.

Court: Did the bank actually carry a note of 
$8000 of the St. James Company?

Witness: At first there was a note of $8000 
from the St. James Company.

Court: Payments were made by the St. James 
Company, not by Walsh or anyone else, on ac-
count of this loan?

Witness: Thus reducing it down to $3600.
Court: The payments stopped then?
Witness: Yes.

40
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Court: What action did the bank take, if any, 
to collect the $3600 from the St. James Company?

Witness: The bank took no action because it 
had been put off on the directors at that time.

Court: What action did the directors then take 
to collect the $3600 that had been put off on them 
on account of the St. James loan, from the St. 
James Company?

Witness: We put it up to Mr. Walsh as the 
guarantor.

Q. This note was in the bank? A. Yes.
Q. Did you ever see the note of the St. James 

Company? A. Not to my knowledge.
Q. Do you recall the last payment of $1200? 

A. I do.
Q. What was done at that time ? A. There was 

an offer came for the payment of $1200 on the 
note, as at the time we were bringing pressure 
on Mr. Walsh to pay up, and we put it up to him 
to accept that $1200, and he asked us to do it as 
it would reduce his loan that much.

Q. What did he say at that time? A. He asked 
us to accept that $1200 as a payment on account 
of the note.

Court: As it would reduce his liability?
Witness:, Yes.
Q- At the time the offer came from the St. 

James people, it was taken up, I assume, at a 
meeting of the Board of Directors? A. Yes.

Q. Then I understand the offer was referred to 
Walsh? A. The offer was referred to him, yes.

Q And Walsh asked the directors to accept 
it as it would reduce his liability $1200? A. That 
is right.

Q. Who kept the minutes? A. Mr. Walsh.

10
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Q. Who made the reports? A. Mr. Walsh.
Q. Did the bank directors as directors, ask 

Walsh to take that note out of the bank—the St. 
James note? A. What?

Q. You didn’t approve of the loan? A. No, 
j q  we did not approve of the loan.

Q. The directors didn’t approve of it? A. No.
Q. Did you ask him to take the note out of the 

bank? A. We told him he had to take that debt 
off our hands.

Q. Did he ever take it out of the bank, as far 
as you know, or did he ever take the debt off your 
hands? A. When he gave us this note, the col-
lateral note secured us; that is the only way we 
took it out.

2q  Q. Prior to that time? A. No.
Q. Between the time of the first report of the 

note and the offer of $1200, the last payment made 
by the St. James Company, did he take the note 
out of the bank and substitute the money or other 
collateral? A. Not to my knowledge.

Q. Did he ever report to you that he had done
so? A. No.

Q. Do you remember a conversation between 
Mr. Walsh and Mr. Krouse just prior to Novem- 

on ber, 1914, when this note was accepted Mr. 
Krouse, the complainant? A. In reference to 
making good?

Q. I  mean in reference to the acceptance ot 
the Palmer mortgage as security for Walsh’s 
debt? .A. There were different conversations; 1 
don’t know which one you allude to.

Court: He is alluding to accepting the Palmer 
mortgage for this debt—conversation between 

40 Walsh and Krouse.
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Witness: If the conversation you allude to is 
the one morning between Mr. Krouse and Walsh, 
in which we discussed this matter, and Mr. Walsh 
said to Mr. Krouse that he hoped we wouldn’t 
prosecute him, because it would mean his job, 
and make it so hard for him to get another.

Court: At what stage did the bank finally get 
the $8000 into its possession?

Witness: I got the balance of the $8000 when 
the directors paid what was left on the note.

Court: When was that?
Witness: The exact date I cannot say—the 

note which we gave.
Court: About?
Witness: About the time Mr. Walsh gave us 

this note.
Mr. Goodell: About November 24th?
Witness: Yes.
Q. When Mr. Walsh gave his note for $3600 

and Palmer assigned to Henry Krouse, Trustee, 
the Development Realty Company mortgage, the 
bank directors, as individuals, paid the bank the 
$3600? A. Yes.

Q. And that cleared up the St. James transac-
tion, as far as the bank was concerned?

Mr. Goodell: That was about November 24th?
Witness: Yes.
Court: Do you know whether the directors, as 

such, having paid off the balance of the St. James 
indebtedness, ever attempted to collect the balance 
of the indebtedness from the St. James Com-
pany?

Witness: No, because we looked to Mr. Walsh, 
who guaranteed it to us.

Q. The last payment Mr. Walsh reported to 
you was a payment in liquidation by the St. James
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people of their obligation? A. As I recall the 
phrasing, it was.
, . C)oiirt: What portion of the minutes do

you need' on the record?
Mr. Leavitt: I  don’t care at this time 

10 offer any of the minutes. They are here,
^  M!r. Goodell wants them for any purpose.

CROSS-EXAMINATION by Mr. Goodell:
Q. Will you turn to the minutes of the Board 

of Directors for March 25th, 1913, and will you 
state in what form the report of this purchase 
of the St. James Building appears on the minutes !

A. On page 183 I find the following: “ Finance 
committee reported the following notes and bills 

20 receivable^ to have been passed upon and dis-
counted since the last regular meeting.” On 
page 184 : ‘ ‘ E. S. Hamilton, Trustee, participa-
tion, assignment of rents $8.000.”

Q. So much about that loan you understood 
ai that meeting, didn’t you? A. I  understood it, 
yes.

Q; W^y do you say that that was without any 
collateral security? A. Because I didn’t look on 
that as any security.

30 Q- In other words, an assignment of rents from 
a rented building you didn’t consider security? 
A. Not that building, no, sir.

Q. Will you look through those minutes after 
that date, and see if you find any reference to any 
offer or proposition made by Mr. Walsh in con-
nection with that note ? A. I don’t know that he 
made any report in Ms minutes of that.

Q. Look and see if there is anything there? A. 
40 I see none.



43

Peres B. Polhemus—Cross

Q* there tiny consent made by any member 
of the board on that proposition, recorded in the 
minutes of that meeting?

Mr. Leavitt: To save time, the minute 
book is here. I will consent to thé entire 
book being offered in evidence, and if Mr. 10 
Goodell has taken any extracts from the 
minutes, he can read the extracts right in-
to the record.

Witness: There is no consent.
Q. Do you now say that the Board of Directors, 

as a board, accepted that note on the strength of
Mr. Walsh’s promise? A. No, it did not accept 
it* '* . . ■•••

Q. It didn’t  accept it on any basis whatever?
Of)

EXAMINATION by the Court :
Q. I am getting confused about it, then. Is this 

the customary way in which all notes that have 
been discounted is acted upon by the Board of 
Directors? A. Referring to minutes pages 183 
and 184. They are reported by the finance com-
mittee as approved by the finance committee, but 
m this case the finance committee would not ap-
prove.

Q. What is there in the list of paper that has o0 
been approved by the finance committee that 
shows that an exception was made as to this 
ransaction, and that the finance committee or 

board did not approve it? A. “ Motion duly 
made and carried that the report of the finance 
committee be received and spread on the min-
âtes,” on page 186 ; that does not mark an ap-
proval of it. I and some others objected strenu- 
°usly to the approval of that loan. 40
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Q. But the secretary or the president did not 
note your objections on the minutes, did he? A. 
No.

Q. And as far as the minutes showed, that was 
approved the same as all other actions of the fin- 

10 anee committee relating to loans? A. It doesn’t 
say it was approved.

Q. I am asking you if that isn’t the way it was 
done? A. We approved them as a rule.

Q. In the form it appears here? A. Yes.

Further EXAMINATION by Mr. Goodell:
Q. You mean to be understood that the board 

didn’t approve any note that night? A. We 
wouldn’t accept that night.

20 , Court: Unless he shows to the contrary
Jthat he approved that along with all other

- paper.
Q. You may turn to the minutes of the meet-

ing of the board for April 8th. A. Right here.
Q. There was a special meeting of the board 

in between, was there not? A. There had been, 
yes, sir.

Q. Any action taken at either of these meetings 
in regard to this note? A. I don’t see anything. 

qq Q. You do find in the minutes of the meeting 
of April 8th that the minutes of the board for 
March 25th were approved, do you not? A. Yes.

Q. I now call your attention to page 384 of the 
minutes, under date of August 24th, 1914, and 
call your attention to a clause beginning, “ The 
cashier reported that the St. James Building” ; 
do you find such an entry, and if so, will you read 
it into the record? A. “ Cashier reported that 

^  the St. James Building had not made any pay-
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ment on the indebtedness to the bank, and he 
offered personally to substitute bis note for $4200 
covering this loan and to give as security $6000 
bonds of the Napa Improvement Company as 
collateral. On motion duly made and carried, his 
offer was accepted.”

Q. Did that offer have any relation to the note 
offered in evidence, dated September 8th, 1914, 
marked Exhibit C 9! A. Quite likely.

Q. Do you recall! A. To the best of my rec-
ollection, yes.

Court : That it did ? •
Witness: That did have connection with this.
Q. Your recollection is that note, C 9, was given 

to carry out the offer made as recorded in the 
minutes of the meeting of August 24th? A. Yes. 20

Q. That proposition of Mr. Walsh’s was spread 
on the minutes? A. Before it was accepted.

Court: Answer the question.
Witness: It was spread on the minutes.
Q. Can you give any reason why the various 

prior offers and propositions, of Mr. Walsh were 
not spread on the minutes? A. Simply because 
that he had made good, and didn’t want to put 
him in trouble.

Q. And this one you thought he wouldn’t make gQ 
good and you did want to get him into trouble?
A. Things became very uncertain about this time.
He assumes that he wanted to get Mr. Walsh in 
trouble ; we didn’t want to get him in trouble ; we 
wanted to make good covering our loss.

Q. I asked you why you put this proposition of 
Mr. Walsh’s on the minutes, but neglected to put,
is other propositions on Your answer was that %

you didn’t put the others down because you didn’t
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wafrtf to get Mr. Walsh in trouble, and thought 
he would make good; ip view of that answer, I 
ask you whether we are to gather from that, that 
you did put it down this time because you didn’t 
think he would make good, and did want to get 

10 him in trouble? A. I think Mr. Walsh put it down 
this time because he had something to absolutely 
show.

Q. You w;ere_ present when the minutes of the 
meeting of March 25th, 1913, were approved? A. 
On page 186, that is the meeting of April 4th; I 
was present.

Q. That is the special meeting; the minutes 
were approved on April 8th, and not at the 
special meeting of April 4th. A. I was also pres- 

2q ent at the meeting of April 8th.
Q. You didn’t object to the minutes of March 

25th as being in any way incomplete or improper, 
did you? A. No.

Q. You stated in your direct-examination—and 
I think probably didn’t mean to—that these va-
rious payments that were made on that note from 
time to time were made by Mr. Walsh. A. I did 
not.

Court: He said from the St. James Com- 
30 pany.

Q. Can youi tell how long the St. James Com-
pany continued to pay on this indebtedness? A. I 
cannot tell you the. actual dates; my knowledge 
of the last payment was that $1200 which was 
spoken of. j

Q. But that was way out of time; that was after 
.a long time; a delinquency, wasn’t it? A. To the 
best of my recollection, yes; but for a time they 
paid regularly, didn’t they ?

40
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Q. Will you turn to page 295 of the minutes, 
under date of March 23,1914; do you find there an 
account of the report from the cashier, of an offer 
of settlement from the St. James Building? A,
Yes, sir.

Q. Will you read what it says about that? A. *q 
“ The cashier reported that he had received from 
the president of the St. James Building, Incor-
porated, a letter offering in settlement of their 
indebtedness to the bank $1200 in cash and $3600., 
in eight months notes, to be made by the St.
James Building, Incorporated, and endorsed by 
Charles Wolf; interest on same to be payable 
monthly. On motion duly made and carried, the 
cashier was authorized to endorse the participa-
tion certificate now held by the bank and deliver j q  
the same to Mr. Walsh upon payment of $1200 and 
receipt of the notes referred to.”

Q. That is the proposition you referred to in 
your direct-examination, which you said was re-
ferred to the cashier, isn’t  it? A. Yes.

Q. When you said it was referred to the cash-
ier you didn’t mean that it was referred to the 
cashier to accept it or reject it, but referred to the 
cashier to carry it out, is that right? A, We gave 
him the option of accepting it and reducing his qq 
indebtedness.

Q. Doesn’t that say that he was authorized to 
endorse it and turn it over on receiving— A. It 
says so over his signature, but I say we put it up 
to him. .

Q. Did you ever object to those minutes as be-
ing incorrect when they were read to you? A.
No.
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Q. Please look at page 301, under date of April 
14—a report from the cashier about St. James 
Building? A. “ The cashier reported that the 
Participants in the St. James Building, Incorpor-
ated, loan, had not all signed agreements submit- 

10 ted at last meeting, and that on this account set-
tlement had been held up.”

Q. Turn to page 330, under date of July 14, 
1914—the matter of St. James Building loan tak-
en up at that meeting; will you read that? A. 
“ The matter of St. James Building loan was tak-
en up and Mr. West directed the cashier to write 
Mr. Wolf that unless some action towards carry-
ing out the agreement was taken before Monday 
July 20th, we would be compelled to take legal 

¿q  proceedings to collect the amount due.”
Q. You don’t know the full details about the 

nature of this loan, or what it was; how it was 
evidenced; you say you never saw the note ? A. 
No, sir.

The Court: You are talking about the 
original loan now?

Mr. Goodell: Yes.
Q. The original loan of $8000 you don’t know 

how it was evidenced or how secured? A. No.
The Court: Was that $1200 finally paid?

The Witness: Yes, sir.
The Court: And the eight notes given by 

the St. James Company, endorsed by 
Wolf?

The Witness: At the time that $1200 was paid, 
Mr. Walsh had taken the thing over, as I remem-
ber it, and we never saw those eight notes.

Q. Will you turn to page 349, under date of 
40 September 22d? A. Yes.
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Q. Any action taken in regard to St. James 
Building on that date! A. “ On motion the cash-
ier was directed to turn over the St. James Build-
ing matters to the Attorney Leavitt. ’ ’

Q. Attorney Leavitt was the general counsel 
for the bank? A. He was.

The Court: What St. James Building 
matters were still connected with the bank 
at that time and were to be turned over to 
him?

The Witness: As I recall, at that time there 
was a balance of $4800 and interest due.

Q. Take the minutes of the same date; any re-
ference there to criticism by the Controller of the 
Currency? A. “ The meeting considered the mat-
ter of criticism by the Controller of the Currency 
made in recent examination by Examiner H. B. 
Hanna.

Q. There is no reference made in that to the St. 
James Building? A. No.

Q. Was the letter of the National Bank Exam-
iner before the meeting at that time? A. What 
letter? ' •

Q. The letter that he is reporting, or whatever 
it was that is referred to in that minute. A. This 
requirement of the Controller was before the 
meeting, of course.

Q. Bid that requirement make any mention of 
this St. James Company? • A. I haven’t the re-
port before me; I cannot say; I cannot tell from 
these minutes all that showed on the report.

9  You stated in your direct-examination that 
he National Bank Examiner objected to this? A 

He did.
Q. Shortly before Mr. Walsh gave his note ? A 

Yes.
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Q. Was it in comiee-tion with this -criticism 
from the Controller that that objection was 
made? A. No.

Q. Was it about this time? A. I cannot say 
whether it was just—it may have been this exam- 

jq  ination ; Mr. Hanna took it up with us verbally.
Q. In that examination? A. It may have been.
Q. How often did he make examinations? A. 

From three to six months apart.
Q. How long before Mr. Walsh gave his note 

to the bank for $4,800 did the National Bank Ex-
aminer object to this loan? A. I cannot tell you 
the exact dates.

Q. Approximately? A. It wasn’t very long; 
we took it up with Mr. Walsh right away.

20 Q. As soon as he made the objection you took 
it up with Walsh? A. Yes.

Q. And it resulted in giving this note for $4800? 
A. Yes.

Q. When Mr. Walsh gave that note for $4800 
did the bank turn over to Walsh anything? A. I 
don’t know definitely what the bank turned over 
to him.

Q. Do you know where that St. James partici-
pation certificate is now?. A. No, sir, I do not. 

qq Q. Do you know who owns it now? A. I do 
not.

Q. When you and the eight others took up this 
loan, by paying the balance to the bank, did you 
receive that certificate? A. T,he matter was 
left in Mr. Leavitt’s hands to take care of our in-
terest, as counsel.

Q. You don’t know whether you got the certifi-
cate or not? A. No.

Q. That date was some little time before Mr.40
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Palmer gave his assignment, wasn’t it—the date 
when you took that up? A. What date?

Q. The date when you and the eight others took 
up that participation certificate was some lit-
tle time before Mr. Palmer gave his assignment 
to Krouse, Trustee, was it not? A. Not to my re- - ~
collection.

Q. Will you refer to page 357, under date of 
October 21, 1914, a report by the president in re-
gard to this matter? A. Yes. “ Mr. West re-
ported an offer of 25 per cent for the participa-

tion certificate of St. James Building matter, but 
stated that inasmuch as the bank had sold this 
certificate it had no further interest in the pro-
ceeding. ’ ’

Q. Do you know to whom the bank had sold on 
that certificate at that time? A. Yes.

Q. To whom? A. The directors had taken it 
and paid the bank.

Q. That was more than a month before Mr. 
Palmer gave his assignment, wasn’t it? A. I  
haven’t the date of that before me.

Q. The date is in evidence November 24.
The Court: Who made that offer that 

appears on these minutes on page 357, 
which Mr. West reported the twenty-five 
per cent ?

The Witness: As I recall, it came from the St.
James Building people.

The Court: What did you start to tell me 
a moment ago, that it was the same $1200 
that you have been testifying about?
^ ritness: 1 recall, it was the same

* taat was one-fourth of the $4800, 25 per 
cent of the $4800. 40
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Q. Then it was the same offer made before mak-
ing the $3600 in notes! A. It don’t say anything 
about any notes there.

Q. When was that $1200 actually paid! A. I 
don’t know the date. ,

Q. How was it paid; if you rejected the offer, 
how did it come to be paid! A. That was an act-
ion of the board of directors ; we had then as pri-
vate individuals taken up that note, and all the 
negotiations were carried on with Mr. Walsh re-
presenting them as individuals, and not as officers 
of the bank or as a board of directors.

Q. But Mr. West was speaking for the bank 
when he said that he had received the offer, but 
inasmuch as they had sold the paper, they were 

2q no longer interested! A. That is what it says.
Q. How long before that had the bank sold the 

paper! A. You will have to refer to the records; 
1 cannot carry all these dates in my mind; I have 
other things besides this.

Q. You cannot tell how long! A. Not by date, 
no, sir.

Q. But from sometime prior to this, all nego-
tiations for the payment of that note were made 
on behalf of the directors as individuals and not
on behalf of the bank; is that correct! A. Ap- 

30 parently so.
Q. I now refer to page 375, under date of De-

cember 29, 1914, and ask if you find a minute 
there of a tender of resignation by Mr. Walsh, 
will you read it! A. “ Mr. Walsh tendered his 
resignation as vice-president and cashier of this 
bank, such resignation to take effect at the pleas-
ure of the board. ’ ’

Q. What action did the board take! A. The 
resignation was duly accepted after much regret 

40 by Mr. West.
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Q. Turn to the minutes of January 26, 1915, on 
page 387; anything there with regard to the re-
signation of Mr. Walsh? A. “ The resignation 
of J. M. Walsh, cashier, was on motion duly ac-
cepted, his salary to continue to March 1, 1915.”

Q. Do you now say that Mr. Walsh was told 1Q 
that if he didn’t make good on that note, he would 
be removed as cashier? A. We didn’t make any 
such direct threat, but it was put to him just as 
plain as could be.

Q. Put to him by whom ? A. By all of us prac-
tically; Mr. Manley and Mr. Chambers, as I re-
call, especially.

Q. You were all agreed that if Mr. Walsh did 
not make good on that note, he wasn’t fit to be 
cashier, didn’t you? That was what you all 2n 
agreed on, was it?

Mr. Leavitt: I  object; I  don’t think it is ' 
cr o s s-examination.

The Court: You went into the action of 
the board in relation to the matter, and Mr. 
Goodell has a right to go into it as fully as 
he pleases.

A. I won’t say that he was unfit to be cashier.
Q. Why were you going to put him out if he 

was fit? A. Simply because he did something we 
told him not to, and he wasn’t making good; he 
may have been honest and all right; I don’t want 
to say he was unfit.

Q. What do you mean to say he had done some-
thing you told him not to? A. Taking this note 
in the first place.

Q. You haven’t testified that you told him not 
to do it? A. Because he did it before we knew* 
anything about it.

40



54

Peres B. Polhemusr—Cross

Q. Then you didn’t tell him not to? A. He 
didn’t give us a chance.

Q. Your idea was that if he would make that 
good, you would keep him as cashier? A. We 
might have.

Q. Did you tell him so? A. I don’t know as 
we told him so.

Q. Did you make any such proposition to him 
whatever? A. Personally, no.

Q, Did anyone in your hearing? A. Not in my 
hearing.

Q. So that when you said he was told that, you 
only meant that you had heard he had been told 
something like that; is it not? A. No. because I 
heard him told that,

Q- What? A. What I  stated to you was my 
own hearing.

Q. Tell us what you heard and who said it. A. 
It is a matter of record.

The Court: Tell us what you heard and who 
said it.

The Witness: I testified to that a moment ago.
The Court: I thought you meant in this book 

here.
Q. Who made that remark? A. Mr. Chambers 

and Mr. Manley were the ones that spoke prin- 
30 cipally about tha t; we all backed them up.

Q. When was that remark made? A. I don’t 
know the date.

Q. Approximate date, as near as you can, in 
connection with this other evidence. A. At the 
time Mr. Walsh gave us that note ; the giving of 
that note was the outcome of it,.
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RE-DIRECT-EXAMINATION by Mr. Lea-
vitt:

Q. The minutes of the meeting where Walsh 
offered Nappa Improvement bonds, page 324, you 
have read those? A. Yes.

Q. Turn to the meeting of September 22, 1914, 
page 346; who was the secretary at that meeting? 
A. Mr. Walsh.

Q. He has signed the minutes? A. Yes.
Q* Read the part relating to the St. James note 

transaction. ' A. “ The minutes of the meeting of 
August 24 were read and ordered corrected to 
read as follows: ‘Offer of J. M. Walsh to take up 
loan of St. James Building, Incorporated, giving 
his note secured by $6,000 bonds Nappa Improve-
ment Company bonds to be accepted if approved 
by the committee.9 Otherwise the minutes were 
proved.

Q. At the previous meeting the minutes read 
that his offer of $6,000 Nappa Improvement bonds 
to secure his note of $4,800 had. been accepted; 
those minutes were changed at a subsequent 
meeting by Walsh himself to read “ if ap-
proved :

The Court: They were changed by the di-
rectors, but recorded by Walsh, so the 
bonds had to be approved by the finance 
committee.

Q. Were those bonds ever approved? A. No.
Q. Were they considered and disapproved? A. 

They were considered and disapproved.
Q. Walsh as cashier of the bank kept those min-

utes and read those minutes to you gentlemen at 
each meeting, did he not? A. Right.

Q- The bank examiner who insisted upon this

10
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note being taken out of the bank was named Han-
na? A. He was.

Q. Didn’t Hanna or some authority from the 
banking department write or state that the res-
ignation of Mr. Walsh must be asked? 

j q  Mr. Goodell: I object as leading,
A. I don’t remember whether he wrote or not, 

but he told us so.
Q. You said before that Walsh had done this 

and other things; had he made other loans using 
the bank’s money and notifying you afterwards? 
A. I don’t recall of giving an answer like that.

Q. Did you ever see the St. James Building 
note? A. Not to my knowledge.

Q. At the time Walsh stated at the meeting 
that the St. James Building people had offered 
$1200 in liquidation of their $8000 note, or the 
balance then due, the matter was referred to 

, Walsh, I understand your answer to be? A. That 
is right.

Q. Was it then considered a bank transaction? 
A. No.

Mr. Goodell: I object.
Q. And when Walsh reported these matters to 

you, were they reported to you as directors of the 
bank or as individuals ? A. He reported it to us 
as individuals.

The Court: How do you reconcile that 
with the fact that they are recorded on the 
minutes of the directors meeting?

The Witness: They are brought up and read 
there, but after we took that note they were acted 
on in our individual capacity.

Q. Then why is any record made of the fact in 
the minutes of the directors meeting; what have 

40 the directors, as such, to do with it? Nothing,
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y o u  say. Mr. West made a report before it was 
finally taken up, that the matter had been sold, so 
the bank had no further interest in i t ; do you re-
call that Mr. Walsh read these extracts of the 
minutes at any meeting? A. He always read the 
minutes. # 10

Q. Do you know that he read all of those mat-
ters? A. No.

Tjhe Court: Those minutes are reported 
or they approved of them.

Q. Do you know whether Mr. Krouse handed 
the St. James Building note to Walsh when the 
bank took- Walsh’s note for $3,600? A. Do I 
know? Personally, I do not.

By the Court: Q. Do you know where that St. 
James note was kept; was it in the file of the 
bank? A. I never saw the note, to start with, so I  
don’t know where it was kept.

Q. Following the report of the finance commit-
tee, held on March 25,1913, the minutes read: “ A 
motion was duly made and carried that the re-
port of the finance committee be received and 
spread on the minutes.” At the next meeting, 
held April 8, 1913, when the same committee 
made its report, what follows? A. “ A motion 
was made that the report of the finance committee 
be received and spread on the minutes and their ^  
action approved.”

Q. So at the meeting of March 25, the finance 
committee’s report as made by Walsh was not ap-
proved? A. So the record shows.

Q. In answering Mr. Goodell’s questions, you 
have said, “ So the record show”, or “ So it 
states” ; you mean “ so the minutes read” ? A 
Yes. 40
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^ C R O S S -E X A M IN A T IO N  by Mr. Goodell: 
Q. There was one meeting of the board held be-

tween August 24, 1914, at which Mr. Walsh made 
his offer, and the meeting held September 22, 
1914̂  at which the minutes of August 24, 1914 

10 were corrected, was there not? A. This meeting 
of August 24,1914.

Q. And there was a meeting on September 8, 
1914, wasn’t there? A. Yes.

Q* Any action taken at that meeting with re-
gard to the minutes of the previous meeting?

The Court: I am going to consider, un-
less they show me to the contrary, that 
these minutes were all approved.

Q. So it was at the second meeting after, that 
20 those minutes were corrected? A. Yes.

Mr. Leavitt: The.note of Walsh, dated 
September 8, 1914, for $4800 was then 
made prior to the $1200 payment by the 

. St. James?
Tke Witness: As I remdniber it, yes*

I^RfANiC C. MANLEY, sworn for eômplainânt* 
30

Direct-examination by Mr. Leavitt:
Q. You are a director of the First National 

Bank of Roselle! A. Yes.
Q. And were such director in November, 1914 f 

A. Yes.
Q. And were a director for how many years? A* 

Since the incorporation of the bank.
Q. You live in Roselle? A. I do.

40 • Q* When did you first hear of the St. Jainek 
rent participation certificate ! A. I heard of the
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participation certificate at the meeting of the di-
rectors of the bank.

Q. Who made the report? A. The action came 
up in regard to the St. James loan, and we 
wanted to know who authorized it. The finance 
committee, consisting of Mr. Krouse and Mr. Pol-
hemus, who were both present, stated that the 
loan had been made without their knowledge. Mr. 
Walsh at first denied it, but after considerable 
argument, we decided Mr. Polhemus and Mr. 
Krouse were right, that the St. James participa-
tion had been made without the knowledge of the 
discount committee.

Q. What did Mr. Walsh at that time say, if any-
thing? A. At first he tried to convince Mr. Pol-
hemus, in particular, that he did know of this St. 
James participation, but after considerable ar-
gument, we decided that Mr. Polhemus was right, 
that he did not know of this participation until 
after the loan had been made.

Q, Did the board approve or reject the note? A. 
The board would not approve the note.

Q. What was Walsh told to do? A. Mr. Walsh 
was told that the note must be taken out of the 
hank.

Q. The bank’s money had then been used? A. 
The bank’s money was gone.

Q. What did Walsh do ? A. Mr. Walsh stated 
that he ’would personally see that the bank never 
lost a dollar on that loan.

‘Q. Did you object to that note at that meeting? 
A. I did.

Q. Why? A. Because, in the first place, I 
didn’t consider any note proper until it had been 
approved by the finance committee; and in the
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second place, I didn’t know about the proposi-
tion, and I thought the matter, was of consider-
able importance and involved such a large 
amount it should be brought before the board be-
fore the loan was made.

Q. Was Walsh told to take the note out of the 
bank and secure the money or substitute other 
security! A. Yes, he was; he was told that the 
note must be taken out of the bank.

Q. When was he told that ! A. Either at that 
meeting, or perhaps a meeting or two afterwards.

Q. Who told him! A. Several of the men in 
the bank at these directors meetings.

Q. While you were present! A. While I was 
present.

Q. Did you ever tell him that he had to take the 
note out! A. I think I did; I think we all had a 
hand in it ; we were all opposed to the note from 
the very start.

Q. Why wasn’t the note taken out of the bank!
A. The question same up at a subsequent'meet- 

ing, and in the meantime the note was rapidly be-
ing reduced and we didn’t force any action at 
that time. The note was being reduced and Mr. 
Walsh assured us that it would be paid, and that 
it was a good note, and no action was taken at 
that time until the payment stopped.

Q. Mr. Walsh would report payments on ac-
count of this debt; did the directors at any of 
their meetings confirm or approve of that trans-
action from the time it was first reported by 
Walsh to this time! A. No, they did not.

Q. Did they ever vote to accept that note! A. 
No.

Q. How many meetings have you missed, if 
any, since 1913! A. Not more than three or four.
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Q. Do yon recall the last payment of $1200 that 
Walsh reported to you? A. I do.

Q. What was said at the directors meeting? A.
Mr. Walsh reported that a party had made an of-
fer to take the note out of the bank—I don’t think 
it was in the bank at that time—had made an of- 
fer of $1200 for the note. Mr. Walsh—after talk-
ing it over, we told Mr. Wal-sh that it was strictly 
up to him, and that he must decide what he 
wished to do; my recollection is that he went to 
the telephone a f that time and talked to this party 
who had made this offer, and while he was at the 
telephone, Mr. West impressed us that the mas-
ter must be decided by Mr. Walsh; it was Mr* 
Walsh’s matter; he had guaranteed the note, and 
has said that he would be responsible for it, and gQ 
see that the bank would not lose a dollar, and if 
any decision was made, he must make it.

Q. Do you recall that just prior to this pay-
ment, Mr. Walsh offered some bonds as security?
A. I do.

Q. For the amount then due? A. I  do.
Q. Do you recall the name of those bonds? A. 

They were bonds of the Nappa Improvement, T 
think it was.

Q. I show you note, Exhibit C-9, did you ever ^  
see this note before? A. I don’t think I'have; I 
saw this note within the last three or four weeks.

Q. Prior to that? A. Prior to that I had never 
seen it.

Q. Do you recall what was done with that offer?
A. It was referred to the discount committee.

|Q. What was their report? A. They reported 
that they didn’t consider the bonds of the Nappa 
Improvement Company sufficient security, and on

4U
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. their recommendation, we turned the proposition 
down.

Q. Then what was done? A. Then the first 
thing that came np was an offer of a mortgage to 
secure this loan.

j q Q. The Palmer mortgage ? A. Yes.
Q. Then the matter was referred to him? A  

Yes.
The Court: Wasn’t there another stage before 

you reached the Palmer mortgage; didn’t some-
one receive $1200?

The Witness: The $1200 offer was accepted by 
Mr. Walsh and it was paid on the note; I  think 
previous to the Palmer mortgage.

Q. Did you contribute to paying anything to- 
ward the St. James loan? A. I paid my share.

Q. How much? A. $300 and some odd dollars 
—340 some odd dollars, I cannot remember the 
exact amount; I have a record of it.

Q. Did you pay one-ninth of the amount? A. 
I paid one equal part; there were nine men and I 
paid one-ninth.

Q. Do you recall whether the amount paid by 
you was $373.13? A, It was in that neighbor-
hood: I have a record of the exact amount home.

Q. Have you a record in your pocket? A. No.
30 The Court: To whom did you pay that amount?

The Witness: I think I gave it to Mr. Brown, 
the cashier of the First National Bank; I gave 
him a check for it.

The Court: Did he succeed Mr. Walsh?
The Witness: Yes.
Q. Why did you ask for payment of Walsh of 

the $3600; why was he pressed just at that time?
4Q. A. For my part, I considered that the St. James
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loan was lost, and inasmuch as he had said a  
number of times that he would see that we would 
not lose a dollar, we demanded the money; the 
payments had .stopped and the note was due and 
we wanted the money.

Q. When the payment of $1200 was. made, was 
there anything said that that was the last pay-
ment the St. James people would make; did Mr. 
Walsh make any such report to you? A. I  don’t 
know; my recollection is that the note was sold. *

Q. Sold by whom? A. By Mr. Walsh.
Q. Did the bank ever sell this note? A. No; we 

never—
Q. Did you consider that the bank ever held 

this note? A. No, it wasn’t a bank transaction.
Q. There is some reference to the bank having 

sold the note, in the minutes. A. It is pretty hard 
to say what is going to happen two or three years 
afterwards, and the minutes may not have been 
transcribed to take care of a thing of this kind, 
but that note was not a bank transaction.

Q. Did Walsh ever ask you not to prosecute 
him because of making this loan? A. I won’t say 
that he asked us not to prosecute him; he begged 
for time that we wouldn’t force him to pay this 
loan. '

By the Court: Q. Did you understand that he 
was financially responsible and able to make good 
the loss, if he had to? A. I thought he was, yes. 
in fact, I think I have seen a statement that he 
was financially responsible for that amount.

Q. You considered him then financially able to 
ake up the St. James transaction at any 

time from the time it was made to the time of set-
ement? A. I did, yes, and T thought he was sim-
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ply handing us out these thiUgu; thinking we 
would bite, but we wanted something -th#t was 
bona fide; we didn’t wajfi^ny Naf^a^I^nprove- 
ment Company or anything-(ffffre sort ; w^ want- 
ed something that was bdna fide> 4 

in Q* When did HannAcome upon the‘scene rela- 
°  tive to this transaction? A; I  thipk at^tjie next 

examination which he made.
Q. When was that in regard to ‘ November, 

•1914? A. I thick that was in the new-year; it 
must have been some time iii 1915, but X cannot 

. say when he capie. " ,
Q. At that time Walsh was still carrying the 

note among the bank’s securities, was he not? A.
He was. « -

Q.Why didn’t you people insist bii taking it
20 out? A. The note was being rapidly reduced, and

we were assured at- every meeting that the note 
Owould be paid, and that no one would lose any 
money by i t ; Mr. Walsh said time and time again 
that the bank would never lose a dollar and the
note was left in there.

You as a director of the bank knew the situ-
ation as it was—the note reported by the cashier; 
you didn’t approve of i t ; the chshier was instruc-
ted to take that note out; what would you do to 

30 get him to take it out? A. If I had it to do over 
again, I would simply insist on his taking it out, 
.and it would have to come out.

Q. You did insist, did yon not? A. We did m- 
sist on him taking it out, but it didn’t come out, 
just the same.

Q. What would you do to-day ? -
The Court: Is that material? That does 

40 not make much difference.
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Q. When the bank examiner Hanna came along, 
what did he say about that note? A. He said it 
was an illegal note.

Q. Why was it illegal? A. It was based on a 
real estate transaction, and for that reason in a 
national bank it was illegal. That was the under-
standing he gave us.

Q. The minutes have been referred to showing 
the report from the comptroller after Hanna’s 
visit. The minutes do not disclose any reference 
to the St. James Building note; do you know 
whether Hanna, the bank examiner, reported this 
note to the comptroller, or whether he gave you 
an opportunity to get that note out of the bank 
first? A. I think that Hamm took the stand that 
it was a matter to be settled by the directors as 
individuals and not by the bank.

Q. Did he give you any time to settle it before 
he made his report of the incident to Washing-
ton? A. I don’t know.

Q. Do you know what became of the original 
St, James note, the paper itself? A. No.

Q. Did you ever see it ? A. No.
Q. Was the paper itself ever before the board 

of directors? A. No.
Q. Was Walsh a§ked to resign at any time? A. 

If he wasn’t—
The Court: Was he asked to resign?
The Witness: I don’t remember.
Q. Did Walsh resign voluntarily after the clos-

ing of this transaction? A. No, he didn’t resign 
voluntarily.

Q- What do you mean by that answer, then? 
A. We made it so plain to him, that he must get 
out, that there was nothing left for him to do, but
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to get out, and to save his reputation we allowed 
him to resign.

Q. What do you mean “ we made it so plain to 
him’5? A. He knew he had to get out.

Q. How do you know he knew it? A. I don’t 
2Q know whether I told him in so many words, or 

whether anyone else did, but things were too hot 
for him.

Q. How were things made too hot for him? He 
didn’t resign until after he gave the note and as-
signment of the Palmer mortgage. He resigned 
in December; he gave the note and Palmer mort-
gage in November. What was being made hot 
for him after you had accepted the the settlement 
with him? A. There were other matters in the 

2q bank at that time which, to my way of thinking, 
were of a great deal more importance than this 
Palmer matter.

Q. This was only one of some matters, then, be- 
tween the bank and Mr. Walsh? A. Yes. I think 
Mr. Leavitt will remember very well that I made 
a special trip—Mr. Hanna would call me up on 
the ’phone—I don’t know why he kept nailing me, 
but he called me up at the house at least half a 
dozen times, and he told me that Mr. Walsh must 

30 get out of there, and it was up to me to use every 
effort to see that he did get out of there, and I 
said to Mr. Hanna, “ I will do what I can, but I 
think you should talk to some of the other men” ; 
men who were officers; I was a director; there 
were officers of the bank, and Hanna talked to me 
that way four or five times on the telephone.

Q. There were other notes on the part of Walsh 
that he objected to and criticized besides this-? 
A. Yes, and finally I went to Mr. Leavitt ’s office40
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alone and had a long talk with Mr. Leavitt and 
told him—

Q. Was Walsh ever held to account for any oth-
er acts ?

The Court: Is that material to this in -.
quiry? 10

CROSS-EXAMINATION by Mr. Goodell:
Q. You were a member of the examining com-

mittee of this bank? A. Yes.
Q. And as such you examined the bank? A.

Yes. : : " A , , . ■
Q. And it is a part of your duty as a member of 

that examining committee in examining the bank, 
to see the securities they hold? A. Yes.

Q. Did you never examine the bank while that 20 
security was part of the assets of the bank? A.
Yes.

Q. Yet you still say you never saw it? A. Yes, 
sir.

Q. How did that happen? A. There were five 
-men on that committee, and some of the men— 
the work was divided and I seldom examined the 
notes; I would examine the cash, another man ex-
amined the notes, and someone else would look af-
ter the ledgers, and the work was divided; most «q
of my work was done—we would start in at four 
o’clock in the afternoon and get the cash out of 
the way and then we would work on the ledgers.

Q. The only reason why you never saw it was 
because yon never took the least trouble to look at 
m  A. I never tried to hunt it up.

Q- You never asked the cashier to show it to 
.you; you simply didn’t care to see it? A. I knew 
the note was there. 40
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Q. Tlhen there is no point in the fact that you • 
never happened to see'it, is there? A. It depends 
on whether you want to make a point of it, but I 
never saw it.

Q. If you never saw it, it was your own fault, 
wasn’t it? A. I knew it was there; I knew the 
rest of the men were doing the business, were do-
ing it well.

Q. You have an idea what the purpose of keep-
ing ,the minutes of a board of directors is, haven’t 
you? A. The minutes of the board of directors, 
yes.

Q. You understand that the minutes of the 
board of directors should correctly show all ac-
tions taken by the board as such, shouldn’t they? 
A Yes20

Q. And in regard to discounting and accepting 
paper, it should show correctly what security the 
bank holds for the paper? A. Yes.

Q. You never objected to the minutes of the 
meeting of March 25, 1913, as being not correct, 
did you? A. I don’t remember that I did.

Q. So far as you were concerned, they were ac-
cepted as full, were they not? A. The minutes 
were accepted.

Q. As a full statement of what the board did 
at that meeting in its capacity as a board? A. As 
well as I can remember, yes.

Q. That has always been your understanding? 
A. Yes.

Q. What do you mean when you said that it 
was pretty hard to fix the minutes so they would 
be right two or three years afterwards? A. I 
didn’t say that.

Q. What was it you said? A. I  thought that 
40 the minutes were wrong, but they were not scrut-
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inized carefully to see what might occur two or 
three years afterwards; you will very often write 
something and it will look pretty near right to 
you; there might be some little thing out of the 
way.

Q. They show every corporate act, do they 
not? A. Yes.

Q. And those minutes do, don’t they, as a mat1 
ter of fact? A. We hope so; I am not sure; we 
try to have them so.

Q. And you believe they do? A. I don’t—
Q. When you say you can fix them so they will 

be right two or three years after— A. I didn’t 
say that; we are not fixing up the minutes of this 
book for any other purpose but to be honest; you 
cannot accuse me of fixing a book of any kind.

Q. I didn’t mean to imply that, but whatever 
statement you made, I want to give you a chance 
to explain; what did you mean when you said it ? 
A. I didn’t say “ fix” ; the man has got it, but I 
didn’t say the books were fixed.

The Court: Is it of enough importance 
to pursue it; I didn’t understand that he 
meant fix it in preparation for the case.

Q. When was it that Mr. Hanna, the National 
Bank Examiner, was calling you up and insisting 
that you should make Mr. Walsh resign; was it 
before or after Mr. Palmer made his assignment? 
A. I presume it was both, because he called me up 
any number of times.

Q. The assignment didn’t make any difference 
one way or the other, as far as you were con-
cerned, with getting Mr. Walsh to resign? A. It 
bad a considerable part to do with it.

Q. In what way? .A. That was one matter of 
the several others.
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¡Q. What? A. This St. James loan.
Q. I don’t mean that; I mean Mr. Palmer’s 

giving this mortgage to the bank didn’t affect 
yonr desire to have Mr. Walsh resign one way or
the other, did it? A. I  don’t think Mr. Walsh_

jq  Palmer gave this assignment to the bank.
Q. To yon, then? A. He gave-it to ns; the bank 

was out of it, and Mr. Hanna had nothing more 
to do with it.

Q. And his giving that mortgage to whomever 
he gave it didn’t affect your wish to have Mr. 
Walsh resign as cashier? A. No, but the trans-
action that backed the assignment did.

Q. When did Mr. Hanna, the examiner, first 
call your attention to the fact that this note or in- 

20 ves m̂enf was illegal? A. At the first meeting 
which we had after he had made the. examination. 

^  Q- After he had made what examination? A. 
His semi-annual examination.

Q. How did he call it to your attention? A. He 
called a meeting of the board and brought the 
matter up to the board and told us it was an ultra 
vires act and that it was illegal.

Q. You have no idea what date that was? A. 
No, but the minutes will show when he was there, 

on T think; that is a matter of record, isn’t it, when 
he came?

The Court: If he transacted the matter 
before the board, it should appear there.

Q. The minutes show that a communication was 
received from him on September 25, 1913, page 
241. A. Yes, there was a communication re-
ceived at that meeting.

Q. Have you that communication with you? A. 
No..40
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Mr. Goodell: I subpoenaed the cashier to 
bring it.

Mr. Leavitt : The cashier says he could- 
n ’t find it.

The Court: There is no occasion to call 
all the directors on the same line, it seems 
to me now. 1

Mr. Leavitt: I would like to call the cash-
ier to show how the original $8000 was 
loaned, by the records in the bank. I  have 
them ini my hand.

Is it disputed that these nine gentlemen paid 
their pro rata share to make up the $3600 ?

Mr. Goodell: I have no knowledge, what-
ever ; I have no reason to doubt their state-
ment. 2q

Mr. Leavitt: All the directors paid their 
share.

Mr. Goodell: I am satisfied with that 
statement in that connection; it would 
seem as though Mr. Walsh’s part in that 

^should be shown.
Mr. Leavitt: I  think there were nine di-

rectors who paid besides Mr. Walsh; Mr.
Walsh piaid $400 arid he reduced it from 
$3600 to $3200, and the other directors «q
paid the rest. Each director and Mr.
West, who was a former director, paid 
$373.13 in addition to the $400 paid by Mr 
Walsh.



J. Ashley Brown—Direct

J. ASHLEY BROWN1, sworn for complainant,

Direct-examination by Mr. Leavitt:
Q. I show yon check on the First National 

Bank of Roselle, dated March 19, 1913, for $8,000, 
payable to E. S. Hamilton, Trustee, signed by J. 
M. Walsh, cashier. A. That check is drawn on 
the Chatham and Phoenix Bank of New York, but 
is the check of the First National Bank of Ros-
elle, signed J. M. Walsh, Cashier.

Offered in evidence and marked Exhibit 
C-10.

Q. When was this check issued? A. March 19, 
1913.

Q. When was it paid by your bank? A. By 
2q  the Chatham & Phoenix Bank, March 19,1913, the 

same day.
Q. When was the note of the St. James Build-

ing, Incorporated, put into the First National 
Bank of Roselle ? A. March 24, 1913.

Q. So for five days prior to the note coming in-
to the bank, $8,000 of the bank’s money had been 
in the possession of E. S. Hamilton, Trusteef A. 
According to that check it had.

Q. What was the date of the note of the St. 
James Company ? A. The note was dated the 

^  20th of March, 1913.
Q. When did this note come into the possession 

of the bank? A. According to the records, on the 
24th of March, 1913.

The Court: What record are you referring to ?
The Witness: The discount register where 

notes are recorded.
The Court: Is that kept in the handwriting of 

Mr. Walsh?
40 The Witness: I cannot recall.
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Tlhe Court: It was a regular register of the 
bank?

The Witness: Yes.
Q. Is it customary to pay for a note before it 

comes into the possession of the bank?
The Court: Don’t waste any time on 

that; I  cannot imagine it being customary 
anywhere.

Q. How long have you been cashier of the bank? 
A. Since February 1, 1915.

Q, Have you the record to show when those 
payments were made? A. Yes.

|Q. Will you read the record?
Mr. Goodell: That isn’t the original record?
The Witness: That is a transcript; that is what 

you asked for.
Mr. Goodell: A transcript of the original 

record ?
T(he Witness: Yes.
A. March 24, 1913, a note was discounted, 

$8,000; April 20,1913, paid on account $800; May 
21, 1913, paid on account $800; June 23, 1913, 
paid on account $800; July 22, 1913, paid on ac-
count $800; October 16, 1914, to balance of the 
note paid by the directors $4800; on November 
25, 1914, paid on account of the directors note by 
the St. James Building $1200.

Mr. Goodell: Does that record of the 
payment of the $1200 of the directors ap-
pear on the records of the bank?

The Witness: That payment was made on ac-
count of the note that the directors put in the 
bank; yes, sir, it appears on the records.

Q. At that time the directors had given their 
note? A. On October 16, and this payment was 
November 25.
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Q. So this payment was a payment on account 
of the directors’ note? A. Yes, by the St. James 
people.

The Court: The directors, in other words, paid 
the balance of the $4800 due on the St.' James 

jq  loan by giving their note to the bank and signed 
by themselves and endorsed in that manner?

The Witness: Yes,
The Court: And had the proceeds credited to 

the bank?
The Witness: The proceeds of that loan are for 

the $4800 loan that already existed.
The Court: The directors individual note was 

substituted for the St. James note?
The Witness : Yes, sir.

2q  Q. Do  you know what became of the St. James 
note ? A. I found a letter in the files.

Q. Is that the letter you refer to? A. Yes.
Mr. Gtoodell: That letter wasn’t received 

while you were there ?
The Witness: No, sir.
Q. Have you any personal knowledge to what 

participation certificate it refers? A. There was 
one in the bank, and this is evidently that one.

Mr. Goodell: Did you have any knowl- 
30 edge?

The Witness: No, only what the letter states.
Q. Will you read this letter?

Mr. Goodell : I object; I don’t see that it 
proves anything.

The Court: You may read it.

A. (Reading)
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J. Ashley Brown-—Cross

May 5,1914.
John M. Walsh, Esq., Cashier,

First. National Bank of Roselle,
Roselle, N. J.

My dear Mr. Walsh:
I beg to acknowledge receipt of your favor of 

April 21st, enclosing participation certificate in 
the loan made to the St. James Building, Incor-
porated.

Very truly yours,
WALTER W. IRWIN.

Offered in evidence and marked Exhibit
0-11. •• ,

Q. Have you looked through the records of the 
bank to see if the original St. James note was in 
the possession of the bank? A. No.

Q. Have you looked? A. The record states so, 
that is all.

Q. States that it is? A. That it is.
The Court: That the original note is still there?
The Witness: That wasn’t the question.
Q. Is the original note still there? A. I have 

never been able to find it.
The Court: Then it is not there, so far as you 

know?
The Witness: No.

CROSS-EXAMINATION by Mr. Goodell:
Q. Who is Walter Irwin, do you know? A. No.
Q. You don’t know what the note was sent to 

him for? A. No, sir.
Q- You don’t know whether it came back to the 

hank from him? A. No.
Q. You don’t know that he'was the attorney of 

the bank and the note was sent to him by direction 
°f the board? A. No.
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Clarence H. Crane—Direct

Q. You were asked to produce here the com-
munication from the National Blank Examiner 
which is referred to in the minutes of the meeting 
of September 25, 1913, were you not? A. Yes, 
sir. .

Q. Did you produce them? A. No, sir, I 
couldn’t find them.

Q. Will you state to the court whether you 
were unable to produce it? A. It was a physical 
impossibility; I don’t think the letter is in the 
bank.

By the Court: Q. You made a search? A. Yes, 
for about an hour and a half. /

By the Court: Q. Where did you search? A. 
In the files.

2q Q. When? A. Last Friday after I got the1 sub-
poena.

Q. You searched in good faith and tried to find 
it? A. Yes, sir.

CLARENCE H. CRANE, sworn for complain-
ant :

Direct-examination by Mr. Leavitt:
^  Q. You are at present the President of the 

First National Bank of Roselle? A. Yes.
Q. And at the time of the St. James transac-

tion you were a director ? A. Yes.
Q. You have been a director ever since the bank 

was incorporated? A. Yes.
Q. That was when? A. 1907, January first.
Q. Do you recall a letter being received from 

40 the comptroller? A. I received several letters.
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Q. Did some authority in Washington direct 
the directors to ask Mr. Walsh to resign? A. 
Yes, sir.

Mr. Goddell: I  object to giving contents 
of letters without producing the letters.

The Court: I  think the objection is well 
taken.

Q. To whom was that letter addressed, do you 
recall? A. The directors of the First National 
Bank of Roselle.

Q. Who called it to your attention? A. Mr. 
Walsh.

Q. Had he received it? A. Mr. Walsh had re-
ceived it.

Q. As cashier of the bank did he receive all 
mail addressed to the bank? A. Yes.

Q. Did you ever see the St. James note? A, 
No, sir.

Q. Did you hear of this note prior to March 25, 
1913? A. The first time I heard of that note was 
at the directors meeting.

Q. And at that time what did Walsh say about 
it? A. I hardly remember the whole conversa-
tion in regard to tha t; he said it was a good note 
and knew all about it; right away the discount 
committee objected to it; after finding out that 
the note had been taken, the directors had to ac-
quiesce in the thing and take i t ; that is about the 
size of it.

Q. Did the directors ever acquiesce and take 
that note? You just said the directors had to ac-
quiesce? A. The money had been spent, and it 
would have thrown it onto Mr. Walsh.

Q. Did the board of directors of the First Na-
tional Bank ever approve or accept that St.
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Clarence H. Crane—Direct

James note? A. Not regularly so, I should net 
say, no, sir. .

Q. What do yon mean by ‘‘not regularly so” ? 
A. Because the action of the discount committee 
which acted upon it at their regular meet- 

j q  ings, at the meeting of the directors.—all 
those notes discounted are brought before 
the directors, and as they did not acquiesce 
—that is, I mean to say that the dis-
count committee didn’t approve of this thing, con-
sequently it was brought to the directors’ atten-
tion in the evening.

Q. Did the directors approve of the loan? A. 
As I say, the directors did and did not; there 
were objections.

Q. Did you consider this loan a loan made by 
the First National Bank of Roselle?

The Court: What he did was this, 1 
think; it is quite apparent these gentlemen 
were confronted that night with the fact 
that the cashier took $8,000 of the bank’s 
money to meet a loan that they didn’t sanc-
tion; there was nothing to do but to take 
the paper that was there and try to make 
the best of it with Mr. Walsh, which they 
started at that time to keep, until Novem- 
her when they took the note and mortgage. 
That is the way the situation strikes me. 
They accepted it in one sense. It appears 
upon the record. What else could they do? 
It represented $8,000 of the bank’s money; 
they had to take it in that form until they 
got something else to take its place.
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CROSS-EXAMINATION by Mr. Goodell:
Q. When was your attention called to this com-

munication from the comptroller of the currency? 
A. I should say that was in December, 1914; I 
cannot give you the exact date.

Q. That was after the note had been taken out 
of the bank? A. I cannot say about that.

Q. December, 1914, was after the note was tak-
en out of the bank ? A. I cannot say whether the 
directors had assumed that note or not; I  cannot 
say.

Complainant rests.

Mr. Leavitt: I will admit that the De-
velopment Realty Company, one of the de-
fendants, was a corporation organized and 
owned by Mr. Plalmer, and that he owns 
all the stock, and the corporation was or-
ganized for the purpose of holding his 
property; that it executed the bond and 
mortgage for $7500 in question to Mr. Pal-
mer, covering property in Westfield, New 
J  ersey.

Mr. Goodell: I offer to prove that the 
Realty Development Company issued this 
mortgage to Mr. Palmer, not for value 
received from Mr. Palmer, but to enable 
Mr. Palmer to raise money on it with the 
State Trust Company, the money to be 
used for the benefit of the property owned 
by the corporation.

Mr. Leavitt: I object to any such tes-
timony.

The Court: And no such purpose is ex-
pressed in either the bond or the mortgage,
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and was not disclosed by Mr. Palmer 
either to the State Trust Company or to 
the complainant, as trustee, at the time of 
either or both assignments?

Mr. Goodell: I believe not. 
j q  The Court: I  will sustain the objection.

There is a decree pro confesso in the case?
Mr. Leavitt: There was, and after that 

we consented to have it opened and file an 
answer.

FRANCIS J. PALMER, sworn for defend-
ants :

20 Direct-examination by Mr. Groodell:
Q. You are one of the defendants in this case? 

A. Yes, sir,
Q You remember the making of this assign-

ment from yourself to Mr. Krouse, Trustee? A. 
Yes, sir.

Q. Which has been put in evidence here? A. 
.Yes.

Q. Will you state the circumstances which led 
up to and induced you to make that assignment?

^  A. A mutual friend of Mr. Walsh and myself 
called upon me one afternoon and gave me the 
impression that Mr. Walsh was in trouble with 
his bank, and wanted to know if I and two others, 
myself included, making three, would put up 
some stock of some sort to protect a note that-

ch Did they specify what kind of trouble? A. 
No, it wasn’t specified what kind of trouble, nor

40 wasn’t asked, but I told them that I had been in
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courft for several years, and was not in shape to 
do anything of that sort, but that I  could obtain 
two shares of the Development Realty Company, 
if that would answer, and that was accepted at a 
later date by Mr. Walsh, and I was told by two 
others also furnishing stock, that it had been tak-
en to the bank and the bank examiner had turned 
them down, and my stock was returned to me that 
I had handed to them, and I understood the other 
was returned to the other two parties, and before 
we separated that day it was announced by me 
that if this thing went wrong, we were to each 
£pend one-third, no matter what we put up as se-
curity. That was attended to. Later on the secur-
ities were returned, as I say, and Mr. Walsh 
asked me if I would assign the equity in the mort-
gage. '

Q. Did he state what mortgage? A. Yes; he 
being an officer of the bank at the time, I think 
he knew about the mortgage, I have no doubt.

Q. Officer of what bank? A. Roselle; I think 
he knew somewhat of my affairs, or the state of 
my affairs.

Q. He evidently knew about this mortgage A. 
Yes, sir. So I, thinking I might aid a fellow friend, 
went down to the bank on a morning which he 
suggested, and it was very inconvenient for me to 
go that morning, because I had a business ap-
pointment, but he announced that it would only 
take about five minutes in Mr. Leavitt’s office, and 
I did sidetrack and get off at Elizabeth.

Q. Then was it at the bank or at Mr. Leavitt’s 
office? A. Mr. Leavitt’s office, and then I was 
asked to sign this paper.

The Court: The assignment?
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The Witness: Yes, and I read over the paper 
hastily in the usnal form and kept more to any-
thing that was specified, and I saw the words 
“ Henry Kronse, Trustee ” , and I asked who he 
was trustee for, and he said the directors. 

jq  The Court: Mr. Walsh?
The Witness: Mr. Leavitt, and I think Mr. 

Walsh also, and I said, well, then, that ought to 
say that he was not selling; “ If you feel that 
way, we will put it in” ; and my impression is— 
my very strong impression—that it said “ for the 
directors,” which don’t correspond exactly to the 
copy that we have here. However, that was 
signed, and I started to go, and he said, “ We are 
not through yet”, and they gave me a letter to 

2q  sign to the State Trust Company, which said in 
substance that the mortgage that they held and 
the note that was given was not to be cancelled, 
that the bank should have the first opportunity—

Q. That is the letter that has been offered in 
evidence this morning? A. I think so; so I did 
that.

EXAMINATION by the Court:
Q. Why did you make that assignment to Mr. 

30 Krouse as trustee? A. Well, the real reason was 
the feelmg in here (indicating his heart) that I 
was keeping Mr. Walsh out of trouble.

Q. Did he explain to you about the St. James 
transaction at the time or at some time? A. Not 
all.

Q. But so you had some knowledge of it? A. 
Yes.

Q. Wher he asked for the assignment? A. I 
did not know all the particulars, but have learned 

40 since.
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Q. Pid you. know that the assignment was given 
as security for any part of the St. James loan, or 
did you understand so? A. I  think I did.

Q. Was the amount mentioned? A. The amount 
was mentioned, yes, sir; there were two amounts 
mentioned, and changed before the assignment jo  
was executed.

Q. Were the amounts like $4800 and $3600? A.
I think it slumped from $4800 to $3600, but the 
original talk was $4800.

Q. What kind of trouble did you contemplate 
you were keeping him out of, crimnial prosecu-
tion? A. I don’t know that I had it clear in my 
mind. , r ’̂

Q. But some trouble? A. Yes, some trouble.
Q. Anything said about helping him retain his 20 

position as cashier also? A. No, I don’t think 
there was any remarks, Judge, about that; I  guess 
I gleaned all I did glean from our mutual friend, 
the present Mayor of Westfield.

Further DIRECT by Mr. Groodell:
Q. Was it understood by you that he owed the

,fr. , mone*^ ^ es’ ^ a t  was my impression
at he owed the bank money.
Q- That was what was said to you? A. Yes. ^0
Q. This conversation was in one conversation 

or several? A. Several; I  think it was three diff-
erent Sundays at my house.

Q- Your understanding was that this assign- 
m61\ h i a d e  to secure an indebtedness which

elle? A Ye°Wed ^  NationaI Bank of Ros"
Court: Had anything been said to you about the 40
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directors of the bank taking up any part of the 
St. James loan?

Witness : No, sir.
Q. When did you first find out that it was not 

the bank, but the directors of the bank personally?
10 A. One month later, when I received a letter from 

Mr. Walsh.
Q. Have you that letter ? A. I think it is in the 

files.
Q. Is that the letter dated December 24, 1914? 

A. Yes:
Letter offered in evidence and marked 

Exhibit D-l.
Court: Did you ever get the bonds of the Nappa 

Company?
20 Witness : Yes, sir.

Q. Did you try to realize on those bonds? A. 
Yes.

Q. With what success? A. I found that the com-
pany had gone out of existence sometime two 
years before.

EXAMINATION by the Court:
Q. Had Mr. Walsh promised you any security 

for your mortgage at the time he induced you to
30 assign th e ‘mortgage ? A. I don ’t think that was 

done prior; no, sir, it was done afterwards.
"* Q. Did you ask for security? A. I told him I 
thought he ought to do something; that I was 
stretching a point to such an extent, owing to my 
financial condition:, that there ought to be some-
thing done, and I  think that the Nappa business 
came along afterwards.

40 Q. When you found that the Nappa business
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eouldrj t "be realized on, as you say? A, X never 
told Mr. Walsh that.

Q. Did you ever get ary  other security from 
him? A. No, sir.

Q. Why didn’t you inform him of the fact that 
the bonds were no good? A. I  was sensitive—I am j q  
sensitive about those things, giving people extra 
pain or trouble, and I wrote to California— I 
will tell you how I discovered i t ; I made a loan:, 
putting up one of the bonds as collateral, and in 
the meantime I got word from California that the 
bonds were no good for two years before, and so 
I immediately went down and told the bank, down 
in the country, that they were not any good, and 
my security was void, but the notes would be paid, 
which were paid, and returned the bonds to me, 20 
but I never made ary mention to him that I  knew 
they were no good.

Q. Did he ever make any mention to you about 
the securities you held? A. No, sir.

Further DIRECT by Mr. Goodell:
Q. Did you have any lawyer when you went to 

Mr. Leavitt’s office? A. No, sir.
Q- This letter they asked you to sign was pre-

pared before hand, was it? A. Yes, sir. 30

CROSS-EXAMINATION by Mr. Leavitt :
Q. When did the Nappa Improvement Company

5? .??* of business? A. I  am sorry I didn’t bring 
that letter. .

Court: He said he understood about two 
years before he got the bonds.

W 1 years before y°u Sot the bonds from 
T i S e C°!mpany had gone out of business ? A.
1 eor. t say that.

40
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Court: That was the information he had.
Witness: Yes, sir; it was round about, because 

I didn’t get at the company.
Q. At the time you signed the papers in my 

office you stated that you asked me for whom Mr. 
10 Krouse was trustee, and that I told you that he 

, was trustee for the directors'? A. Yes.
Q. Then why did you need the information a 

month later from Mr. Walsh to the saute effect? 
A. As what?

Q. That Krouse was holding this as trustee for 
the directors? A. I didn’t.

Q. You said that a month later was the first in-
formation that you had that Krouse was holding 
it for the directors? A. Yes.

20 Court : As individuals.
Witness: And that is what the letter says.
Q. Didn’t I tell you that he was holding the 

■ mortgage for himself and the other individual 
directors? A. No, sir.

Court: What difference would it have made to 
you if you had been told that thing?

Witness: I don’t know as it makes any differ-
ence.

Q. Would it have made any difference in your 
30 mind about your— -  A. No, I was aiding him in 

view of his position in the bank, and the result 
was I didn’t.

Q. You assigned that mortgage to help Walsh, 
did you not? A. I  did, sir.

Q, You understood Walsh was in trouble? A. 
That was what our mutual friend intimated.

Q. And in addition to your friendship for 
Walsh, vou asked for and received securities? A. 

40 No, I did not.
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Q. Didn’t you receive the Nappa Improvement 
bonds! A. Yes, sir, setae two or three months 
later.

Q. After the execution of the assignment! A. 
Yes, I think it was in March.

Q. At the time you signed the assignment you 
had been promised these securities! A. No, prom-
ised nbthing.

Q. Then why did you sign the assignment! A. 
I told you why I assigned it—to help a man in 
trouble.

Qu To get Walsh-out of trouble! A. What I 
supposed was trouble.

Q. Didn’t Walsh tell you at the time that he 
had been guilty of an illegal transaction, using 
the bank’s money in this St. James transaction! 
A. No, sir.

Q. What reference did he make to the St. James 
‘transaction! A. I think he made the statement in 
regard to the loan, the participations; most of it 
came out, I think, what I  ami telling you, at a later 
date; I didn’t know.the whole story in the begin- 
ning, and I cannot piece it consecutively as I  
learned it, what I am telling you.

Court: Did you ever disclose to Mr. Leavitt or 
to any of the ventlemen constituting the directors 
of the bank, that you had no right to pledge this 
Mortgage!

Witness: No, I thought I  had.

JOHN M. WALSH, sworn for defendants; 

Direct-Examination by Mr. Goodell:

10
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Q. Yon were the cashier of the First National 
Bank of Roselle in 1913 and 1914? A. I was.

Q. Yon have been subpoenaed to appear here 
by both sides, haven’t you? A. I  have.

Q. Will yon state what the fact was in regard 
10 to the purchase of the participation certificate or 

note which has been testified to here, of the St. 
James, Incorporated? A. I don’t know just how 
to start on that.

Q. State whether you bought the note, when you 
bought it, what authority you had for buying it 
and all about it. A. The matter was called to my 
attention by the president of the City Bank of 
Bavopie, Mr. Emmett S. Hamilton.

Q. Is that a national bank? A. No, a state bank. 
20 When it was called to my attention I took it up 

with Mr. Polhemus, Mr. Krouse and the chairman 
of the executive committee, Mr. Roland D. Crock-
er. and I went across to the store of Mr. Crane 
and spoke to him about it.

Q. Those were the directors of the First Nat-
ional Bank of Roselle? A. Yes. And Mr. Crocker 
controlled the stock of the bank at that time; Mr. 
Crocker approved of it, Mr. Polhemius approved of 
it, Mr. Krouse approved of it, and Mr. Crane was 

30 not a member of the executive committee, and dhl 
not say whether he approved or disapproved.

Q,. Was that before you bought it? A. Yes.
... Then, we made the purchase and it was brought 

up this wav—not at an executive committee meet-
ing ; it was between the executive committee 
meetings; our meetings were Tuesdays and Fri- 

40 days.
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Q. This conversation? A. Yes, this conversa-
tion; the (matter was brought np at a meeting of 
the board, the next meeting preceding which I 
think'was the 25th of March, according to the-re-
cord; there was no objection, as fa r  as I  know, to 
that loan.

Q„ You know; you* were there? A. I  was: there; 
I know there was not. The statement has been 
mjade that I was ordered to take the note out; that 
is absolutely- untrue;: no such statement and no 
such order has ever been made. The matter was 
approved and went on to the payments; there 
were four payments of $800, each with interest, 
and when the payments ceased, when the company 
had gone bad, then I made a statement to the board 
that I would personally guarantee the balance of 
that participation certificate.

Court : Why did you do that at that time?
Witness: Simply as a matter of pride.
Q. When; is it the date disclosed by the minutes 

that were read this morning-? A. No, I* don ’t think 
it was; I don’t think there is any - record made in 
the minutes of that" statement, but it was practi-
cally five months or six months after this issue of 
that certificate, after the purchase of it. The first 
four months they made the^r payments, and when 
I reported to the board that the payment had not 
been made, then the question was raised as to the 
value of the certificate, and somebody 'expressed 
the possibility of a loss; and at that time I stated 
that I believed it was perfectly good, and I was 
willitg to guarantee it.

Q- Was that the .first time you stated to the 
board that you would guarantee it? A. Absolute- 
ly.

10
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Q. It was pointed out that following the report 
of the finance committee at the meeting of March 
25, 1913, the minutes did not show that the action 
of the finance committee in taking all this’string 
of paper was approved ; do you remember why 

10 that was so? A. Whether it doesn’t state that it 
was not approved—the minutes were approved; 
the actions of the executive committee were ap-
proved, and if it doesn’t say it„ it is simply a 
technical error on the part of the (stenographer 
who kept the minutes, because the usual form 
went in all those for the first part of all meetings.

Q. It appears from the minutes that at the sub-
sequent meeting and at meetings after this finance 
committee made the report, the entry follows that 

20 it was ordered spread upon the minutes, and the 
action of the finance committee approved. Was the 
action taken at the subsequent meetings precisely 
the same as the action at this meeting? A. Abso-
lutely, all the same.

Q. Then why were the minutes different? A. 
It is a  question of a clerical error, because the
first part:----- in getting up the minutes to hand to
the stenographer, I  never copied the first part of 
the minutes at all, they followed along; it was a 

30 form that was used; you will see it all through 
the book I only copied the resolutions that went 
through the usual form.

Q. You simply relied on the stenographer to 
follow that form? A. Absolutely.

Court: Why not let him continue with 
his testimony?

A. (Continuing) The matter ran on without 
payments, and there were references made to this 

40 loan in the minutes read here today, and I was
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directed by the president of the bank to accept 
from Julius Wolf a payment of $1200 and certain 
notes, I think amouting to $3600, bringing the 
matter up *to $4800, which was then the balance, 
and the participation certificate was sent to'Wal-
ter Irwin, a lawyer in New York, to make collect- io 
ion of the notes and the $1200. i

Q. That is the gentlem;an who wrote the letter 
marked in evidence1? A. Yes. He did not succeed 
in making the collection and the participation cer-
tificate was returned to the bank. Later Mr. Wolf 
made an offer, through an indemnity company in 
New York, to pay twenty-five cents on the dollar, 
and that was accepted. However, in the meantime, 
the* directors had been instructed by the bank ex-
aminer that they were personally liable on this 20 
note, and they took the matter up; ten or eleven 
m|en signed the rote for the bank—myself with 
the others—and it was taken up with another 
note. I

Court: That is the note for $4800?
Witness: Yes.
A. (Continuing) Later, Mr. Lillibridge, a mem-

ber of the board, went with me and collected the 
$1200 aid applied it on that note of $4800.

Q. He went with you and did it? A. Yes. 30
Q. And delivered the participation certificate?

A. Endorsed the certificate and turned it over to 
the trustee, to Mr. Hamilton as trustee, and re-
ceived a check of $1200.

Q. That is the check that was paid into the bank 
on account of the directors rote? A. Yes.

Q. Go on. Â  The rest of it follows by getting 
Mr. Palmer to secure the balance of that note 
$3600. * 40



92

John M. Walsh—Direct

Court: Why did you do that ?
Witness: Because to make good my word.
Court: That you would make good the loss, if 

any?
Witness: Yes.

10 Court: Did^you explain that to Mr. Palmier?
W i tn e s s I  did.
Court : What did you say to him !
Witness : As I remember it, I told him that 

story of the St. James Building, and told him that 
I had made myself personally responsible any-
way and I wanted to make good.

Court: Had you paid the $400 on account of the 
$3600 at that stage, or did you do that later ?

Witness: No, that was a subsequent payment.
20 Court:: Was that paid at the time of the assign-

ment of the mortgage by Palmer!
Witness: No.
Court: Or after that?
Witness: After.
Q. What did you receive from, the bank for mak-

ing that promise to make it good? A. Nothing.
Court: Was there any threat to you to prose-

cute you?
Witriess : Not at all.

JO Q. Any demand for your resignation? A. No.
Q. Or that it was desired? A. Not at all, not in 

any way.
Q. Where did Mr. Palmer get the .impression 

that you were in: trouble and that induced him to 
execute this assignment? A. I  spoke about this; I 
asked the Mayor, Mr; Evans, of Westfield, to 
help me out on this thing, and he went to Mr.

4 0  Palmer; I  don’t know what he said to Mr. Palmer
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so he could get that impression, because I explain-
ed to Mr. Evans.

Q. That you were in no danger of any trouble !
A. Absolutely.

Q. Had you known that your action had been 
criticized by the bank examiner! A. No. j q

Q. Or your resignation suggestion! A. No, I 
did not. The loan was never criticised by the bank 
examiner or anybody else until the payments had 
stopped; if the payments, had continued the bank 
examiner would not have considered it an ultra 
vires act. As soon as the payments stopped, then 
the directors and the examiner—then it was 
wrong; of course, I don’t blame them in a way.

Q. They have shown here that a check put up 
for this participation certificate was dated March 20 
18, and cashed March 18, but the note was not dat-
ed untd March 20, and was not put on the files 
of the bank until March 24; have you anything to 
say about that! A. The books will show that 
there was the charge or an entry made of a tem-
porary loan by E. S. Hamilton, Trustee, pending 
the issuance of this certificate.

Q. A temporary note! A. Yes.
Q. And that was put on the books when! A. The 

date the check was issued, on the 19th. 30
Court: Why was.it necessary to make that tem-

porary loan five-days before the permanent loan!
Witness: The permanent loan was made on the 

20th.
Court: Why was the delay until the 24th putting 

d on the books!
Witness: Delay in getting it through the mail, 

itness: Why didn’t you wait until the 20th to 
nra e the permanent loan instead of making the 
temporary! 40

„ * ,* * * »  SB« UOT"
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W itness: The money had to he paid over in or-
der to get the certificate.

Q. What was this participation certificate? A. 
A certificate of $65,000, secured by rents of the 
St. James Building in New York; the St. Janies 

IQ Building was owned by the St. James Building, 
Incorporated.

Q. Was that certificate made to some trustee? 
A. Made to E. S. Hamilton, Trustee, to represent 
the purchasers of this participation certificate; 
his own bank was a purchaser fdr $20,000.

Q. And what you took over, then, as security 
for this note, or what the bank took over, was an 
assignment of a participation in those rents to the 
amount of $8,000 to cover your note? A. Yes. the 

20 whole amount was $65,000 and was to be paid in 
ten payments.

Q. Was this all taken by banks? A. No, there 
were four banks in it and the rest were indi-
viduals.

Court: I wouldn’t go into that any more 
in detail; I think the whole question is 
what was said and done about assuming in-, 
dividual liability and Mr. Palmer’s assign-
ment of the mjortgage; that is the main 

30 thing before me.
Q,. On the 25th of .September, 1913, reference 

is made to a cominmn5 cation from the National 
Bank Examiner, Mr. Hanna; do you remember 
that communication? A. I do remember it.

Q. You heard Mr. Brown state that it couldn’t 
be found? A. I  did.

Q. Do you know where it is? A. As I re- 
40 member the thing, that letter was turned over to
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Mr. West; he took it and wrote the reply. I copied 
the reply and sent it on, but I don’t think the or-
iginal letter was ever returned to the bank.

Q. Up to that time did Mr. Hanna, make any 
objection to this St. James certificate? A. Mr. 
Hanna made objection to it when the payments j q  
ceased; I  don’t know how long before this letter 
was written that occurred.

Q. I  call your attention to a memorandum used 
by Mr. Brown and brought here by him, purport-
ing to give the payments made on account of the 
St. James Building, Incorporated, and ask you 
what you mean by the time when they fell down 
or stopped their payments, what date? A. The 
last payment was July 22, 1913, and at the next 
examination, which would probably be in Septem- 20 
ber, the examiner objected to that loan, because 
the payments were past due.

Q. Had he examined the bank in the mean-
time? A. I don’t 'think so.

Q. How many of the members of the finance 
conumttee did you talk with about this purchase 
before you actually made it? A. Three.

Q. And they were, once more? A. Mr. Croker 
Mr. Polhemus and Mr. Krause.

Q. And as you talked to them did any of them qn 
make any objection? A. No.

CROSS-EXAMINATION by Mr. Leavitt:
bb You spoke to Crocker, Polhemus and Henrv 

Arouse? A. Yes.
know^lere *s '^ IV Crocker now? A. I  don’t

Q- Is he the man who disappeared? A. He is.
bb You say that Hanna did not object to this 40
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loan until after payment ceased July 26, 1913? 
A. That is the only recollection I have.

Q. Don’t you know as a fact that Hanna told 
you, in the presence of the discount committee, 
that this loan was an illegal transaction? A. I 

2q do not know any such thing.
Q. Before you came to the First National Bank 

of Roselle, you were cashier of what bank? A. 
The People’s National Bank of Westfield.

Q. How long were you cashier of that hank? 
A. Two and one-half years.

Q. Didn’t you know at the time you.made this 
transaction that it was a real estate transction, 
contrary to the hanking laws? A. I did not.

Q. And yet you had been cashier for several 
2q  years prior to that? A. I  submitted that loan or 

that proposition to the president and vice-presi-
dent of the Goal and Iron National Bank; they 
didn’t so state to me; I also submitted it to the 
attorney of the Title Guaranty & Trust Company; 
they approved of it and said that a National Bank 
could make the loan.

3Q HENRY KROUSE, sworn in rebuttal for com-
plainant :

Direct-examination by Leavitt:
Q. You are the complainant in this case? A. 

Yes, sir.
Q. And a director of the First National Bank 

of Roselle? A. Yes, sir.
Q. And have been since it was incorporated? 

40 A. No, two years.



97

Henry Krouse—Direct

Q. Mr. .Walsh has stated that he submitted the 
St. James loan prior to the time it was purchased, 
to you; did he? A. He did not.

Q. When did you first hear of the St. James 
transaction I A. One morning he said that he had 
bought a note from the St. James Building Com-
pany and wanted us to 0. K. it.

Q. Who was “ us?” A. Mr. Polhemus and Mr. 
Chambers and myself; Mr. Crane was also in the 
room.

Q. Was Mr. Crocker at that time present? A. 
No, sir.

Q. Was Mr. Crocker present at the meeting of 
the board of directors held the same night, if 
you recall? A. I cannot recall that; I  doubt it, 
though; the record would show.

The Court: You need not take the time 
now; you have the minutes in evidence,

Q. The minutes show that there were present 
Messrs. Chambers, Crane, Manley, Walsh, Pohle- 
Pohlemus, Lillibridge? A. That is all.

Q. Mr. Crocker was not present? A. No, sir.
Q. When Mr. Walsh told you and Mr. Polhemus 

and, you think, Mr. Crane, that the note had been 
purchased and asked you to approve it? A. Yes.

Q. And you refused? A. Defused.
Court: Had the bank examiner intimated to you 

that you ought to ask for Mr. Walsh’s resigna-
tion?

Witness: Yes, sir.
Q. Had you ‘said anything to Mr. Walsh about 

that? A. Mr. Walsh said to me one morning— 
I endorsed a note for Mr. Walsh and the note came 
due, and he said “ Mr. Krouse, don’t push this 
case of mine; if you do, I will never be able to 
get another job; I  will make it good.”

10

20

30

40
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Q. What case was he referring to? A. The 
St. James case.

Q. Had you gentlemen constituting the board 
of directors at that time agreed to assume the 
liability for that note? A. We had taken it up 
some time before that.

The balance of $4800? A. Yes, sir.
Q. On which subsequently there was $1200 paid 

and then Mr. Walsh paid $400 more? A. Yes, 
sir.

A g re e m e n t as to E xh ibit C-l to C-5 in-
clu sive

By agreement between the parties the abstracts 
of Exhibits C-l through €-5 as printed in the 
minutes on page 26 are accepted in lieu of print-
ing the same in full.

E xh ib it C-6

gQ Elizabeth, N. J., Nov. 24,1914.
$3600

Three months after date I promise to pay to 
the order of Henry Krouse Trustee 
Thirty-six hundred Dollars, r 
at the U n io n  Co u n t y  T r u s t  C o mpa n y , E li za -
b e t h , N. J. for value received.

J. M. WALSH.
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NEW JERSEY SUPREME COURT

Henry  K r o u s e , Trustee,
YS

J o h n  M. W a l s h .

Action at law, by Default 
N. R. Leavitt, Attorney. 10

Judgment entered this nineteenth day of Au-
gust, A. D. ninteen hundred and sixteen, for the 
sum of three thousand three hundred and fifty- 
seven dollars and thirty-three cents damages and 
thirty-seven dollars and four cents costs.

Letter signed F. J. Palmer dated November 23, 
1914, printed in the minutes, page 27.

Two months after date, for value received, the 
undersigned promises to pay to the order of Th e  
F ir s t  Na ti ona l  B a n k  o f  R os el le , at its Banking 
Office, Roselle, N. J. Forty-eight hundred Dollars, 
with interest at the rate of per cent, in United

WM. S. UUMMERE, C. J.

20

Exhibit C-8

Exhibit C-9
30

$4800 Roselle, N. J., Sept. 8th, 1914.
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with the said Bank as collateral security for the 
payment of this note, or any note given in ex-
tension or renewal thereof, as well as for the 
payment of any other liability or liabilities of the 
undersigned to the said Bank, due or to become 

•¿q  due, whether now existing or hereafter arising, 
the following property, viz: Bonds No. 192, 191, 
193, 194, 195, 197, 196, 198, 279, 273, 276 & 383 
Nappa Improvement Company Bond $500 each 
of a market value estimated by the undersigned
at $ ............. ; and the undersigned agree to deliver
to tfye said Bank additional securities to its satis-
faction, should the market value of the said securi-
ties, as a whole, suffer and decline, and also hereby 
give to the said Bank a lien for the amount of all 

20 the said liabilities upon all the property or secu-
rities given unto or left in possession of the said 
Bank by the undersigned, and also upon any bal-
ance of the deposit account, of the undersigned 
with the said bank.

On the non-performance of this promise, or up-
on the non-payment of any of the liabilities above 
mentioned, or upon the failure of the undersigned, 
forthwith, with or without notice, to furnish satis-
factory additional securities in case of decline, as 

qq  aforesaid, or in the case of insolvency, bankruptcy 
or failure in business of the undersigned, then and 
in any such case, this note and all other liabilities 
of the undersigned or any of them, shall forth-
with become due and payable, without demand 
or notice, and full power and authority are hereby 
given to said Bank, to sell, assign, and deliver 
the whole of the said securities, or any part there-
of, or any substitutes therefor, or any additions 

40 thereto, or any other securities or property given
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unto or left in the possession of the said Bank, 
by the undersigned, for safekeeping or otherwise, 
at any broker’s board, or at public or private sale 
at the option of the said Bank or of its Officers, 
without either demand, advertisement or notice 
of any kind, which are hereby expressly waived. * q 
At any such sale, the said Bank may itself pur-
chase the whole or any part of the property sold 
free from any right of redemption on the part of 
the undersigned, which is hereby waived and re-
leased. In case of sale for any cause, after de-
ducting all costs or expenses of any kind for col-
lection, sale or delivery, the said Bank may apply 
the residue of the proceeds of the sale or sales so 
made to pay one or more or air the said liabilities 
to the said Bank, as it or its Officers shall deem 20 
proper, whether then due or not due, making 
proper rebate for interest on liabilities not then 
due, and returning the overplus if any to the 
undersigned, who agree to be and remain liable. . 
to the said Bank for any deficiency arising upon 
such sale or sales. The undersigned do hereby 
authorize and empower the said Bank, at its 
option, at any time to appropriate and apply to 
the payment and extinguishment of any of the 
above-named obligations or liabilities, whether o0 
now existing or hereafter contracted, any and all * 
moneys now or hereafter in the hands of the said 

ank, on deposit or otherwise, to the credit of 
or belonging to the undersigned, whether the said 
obligations or liabilities are then due or not due.

J. M. WALSH.



102

Exhibit C-10

THE FIRST NATIONAL BANK 
of Roselle

No. 564. Roselle, N. J., March, 19, 1917.
j q  Pay to the order of E. B, Hamilton, Trustee, 

$8000.00 Eight Thousand Dollars.
T h e  C h a t h a m; a n d  P h e n i x  Na t io n a l  Ba n k , 

N e w  Y o b k .
J. M. WALSH, 

Cashier.

Exhibit C-ll

Letter from Walter Irwin to John M. Walsh, 
Cashier dated November 25, 1914, printed in full 
in the minutes, page 75.

Exhibit D-l 

No. 8483
THE FIRST NATIONAL BANK OF ROSELLE 

R o s e l l e , N. J.
William T. West, President,
C. E. Chambers, Vice President^
C. H. Crane, Vice President,
John M. Walsh, Vice Pres. & Cashiers, 
Lewis S. Vossler, Asst. Cashier.

December, 24th, 1914.

40

Mr. Francis J. Palmer, 
Fanwood, N. J.
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Dear Mr. Palmer:—
Referring to the transaction in the office of N.

R. Leavitt at Elizabeth on November 24th., I  beg 
'to state that the following is the status of the 
matter:

Q. You hold a first mortgage of $7,500 on the 
property in Westfield owned by the Realty & 
Development Company, which mortgage was as-
signed by you to The State Trust Company of 
Plainfield, N. J. as security for a loan of $3,000 
and on the date above referred to you assigned 
the equity in the mortgage to Henry Krouse, 
Trustee for the directors (as individuals) of The 
First National Bank of Roselle, to secure the 
guaranty of a payment of the mine amounting1 to 
$3,600, for which I gave Mr. Leavitt on that day 2o 
and in your presence a three months note.^

You will also remember that you signed a letter 
addressed to the State Trust Company, directing 
that the mortgage not be cancelled by them in 
case their obligation was paid, but to turn same 
o'ver to said Krouse as trustee.

I am holding for you as security for your guar-
anty on my note 12 7% First Mortgage Bonds of 
$500 each (total $6,000) of the Nappa Improve-
ment Company of San Franciscb, California, 30 
which bonds are subject to your order.

I am using every effort to clear up this ob-
ligation before maturing with a good prospect of 
success and I assure you that I will keep at it 
until it is wiped out.

Trusting that this letter is what you desired 
^hen I last saw you, and with best regards and 
compliments of the season, I am,

Sincerely yours,
J. M. WALSH. 40



Opinion

(Filed November 13, 1917)

IN CHANCERY OF NEW JERSEY

10 Between 1
H en r y  K r ou se , Trustee, &c., I Submitted

Complainant, ( July 16th, 1917 
and ’ / Decided August

F r an c is  J. P a l me r , et als., \ 6th, 1917 
Defendants. J

Mr. N. R. Leavitt for Complainant.
Messrs. Edwin B. and Philip Goodell for de- 

20 fendants.

F o s t e r , V. C.
This bill is filed to foreclose a mortgage given 

by the Development Realty Company to the de-
fendant Palmer, and assigned by him to com-
plainant.

At the conclusion of the hearing and on the 
brief submitted by Counsel for the defendants, 
it was conceded that ‘ * the fact that the defendant 

gO Palmer was the actual owner of all the stock 
of the Development Realty Company which made 
the mortgage, destroys the defence set up by the 
answer of the Development Realty Company 
namely, that Palmer was without power to make 
an assignment which increases the obligations of 
the Company under the mortgage. ’ ■

The elimination of this contention leaves for 
determination the question whether there was any 
consideration for the assignment of the mortgage 

^  by Palmer to complainant.
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The established facts relating to this inquiry 
are that complainant and others, for whom he 
holds the mortgage as trustee, are, or were, 
directors of the First National Bank of Roselle’ 
and that John M. Walsh was the Cashier of the’ 
bank. Sometime in March, 1913, Walsh, a(s Cash-
ier, without the authority or knowledge of the 
bank directors, invested $8,000 of the bank’s funds 
m the purchase of participating certificates in the 
notes of the St. James Company, Inc. The prin-
cipal and interest of these notes wefe secured by, 
and were to be paid in certain installments from 
rentals received from the St. James Building 
owned by the Company in New York City. When 
the bank directors and the Executive Committee 
learned of this investment which Walsh had made, 
they refused to ratify i t ; censured him for making 
it, and demanded that he reimburse the bank 
or the amount of the investment or furnish satis- 

lactory security for the same. Walsh, at the 
time, was unable to do what the directors de-
manded. While negotiations looking to a settle-
ment with him were pending, the Company paid 
n installments $3200 on the notes and defaulted 

on the remainder. The matter finally came to the 
attention of the Bank Examiner and the Con- 
ro ier °f the Currency, and as a result of their

idsm, that the investment was illegal, the-di- 
ectors personaily paid the bal^rice due the bank,

WakhinV^ ^  reqUest and on the promise of 
ae-aW i ^  hemwould secure them and the bank 
gainst loss. This he attempted to do by giving

^ personai note secured by bonds of the Nappa
f e ?  *  Cf f0rnia' The S e c to r s  refused

('pt these bonds as collateral and thereupon

10
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Walsh and his friends induced the defendant Pal-
mer to assign the mortgage in question to com-
plainant as Trustee for the directors.

The liability which the directors assumed at 
Walsh’s request was originally $4800. This was 

j q  later reduced to $3600, by a payment of $1200, 
made by the company, and again reduced to the 
amount now claimed of $3200, by a payment of 
$400 made by Walsh. Before the directors settled 
with the bank and while the investment was under 
criticism, intimation of criminal prosecutions 
against Walsh, or of his discharge as cashier, 
were made by one or more of the directors, and 
Walsh in order to repay what the directors claim-
ed he owed the bank, and to prevent his discharge, 

2q which he claimed would prevent him from ob-
taining another position, promised in effect that 
if the directors would act to relieve the bank 
from any possible loss arising from the invest-
ment, and himself from the consequence of making 
the unauthorized use of' the bank’s money, he 
would repay them and furnish them with security 
for any such liability they assumed. Thereupon, 
Palmer, a friend of Walsh, was approached by 
Walsh and his friends about the matter and in- 

qq  formed of the situation; and in order, as he states, 
to help Walsh out of the trouble with the bank, 
Palmer assigned the mortgage in question to com-
plainant as trustee, to secure him and his co- 
directors for any money they paid in settling the 
bank’s claim against Walsh.

Palmer now claims this was not his intention 
when he made the assignment; that he understood 
Walsh was in some trouble with the bank and was 
called upon to pay or secure the payment of the



107

Opinion

money which he owed the bank, and that he in-
tended by the assignment to secure the bank, and 
not the directors, for the money owing by Walsh. 
Palmer claims he had only the most vague idea 
of the trouble between Walsh and the directors 
of the hank. He was suspicious that Walsh 
might he prosecuted or might be discharged 
from his position as cashier, and was anxious to 
help him out of his trouble.

It appears, however, that when Palmer exe-
cuted the assignment to complainant, he asked 
for whom Krouse was acting as trustee, and was 
told that he was acting for himself and other di-
rectors of the hank, and he knew that he was 
giving security for $3600 due on the St. James 
loan, I am satisfied, although he does not now 
recall the matter, that he was fully acquainted 
with the situation when he made the assignment. 
To secure Palmer in the matter, Walsh assigned 
to him the Nappa Company bonds, and two years 
later Palmer found they were worthless. On the 
same day Palmer assigned the. mortgage to com-
plainant, Walsh also gave complainant, as trustee, 
his note for $3600, payable in three months, and 
at or about this time the directors paid the bal-
ance due the bank.

Summarized, the situation presented by these 
facts is, that Walsh acknowledged he had made an 
improper and unwarranted use of 'the bank’s 
iunds, and in consequence was obliged to save the 
bank from loss; that he was personally unable to 
do so and requested complainant and his co-
directors to do it for him, promising to secure 
them against loss, and to repay them what they 
had paid on his account; that Palmer, with full
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knowledge of the situation, furnished this security 
at Walsh’s request and for Walsh’s accommoda-
tion and benefit and delivered it to complainant as 
the promised security for the money paid by him 
and his co-directors at Walsh’s request and for 

]L0 his benefit.
In view of Palmer’s knowledge of the facts 

when he executed the assignment of the mortgage, 
and of the debt owing by Walsh to the directors 
at the time, for the liability they had assumed and 
the money they paid at his request, to keep him 
out of trouble, I am satisfied there was an actual 
valuable consideration for the assignment of the 
mortgage by Palmer to complainant, although the 
consideration did not move directly from com- 

20 plainant to Palmer or to the mortgagor, and it 
was not necessary that it should. Perkins vs. 
Fidelity Realty Company, 69 Eq., 723; Affirmed 
71 Eq. 304.

The decree asked for will be advised.
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F in al D ecree  

(Filed August 14, 1917)

IN CHANCERY OF NEW JERSEY

Between
He n r y  K r o u s e , Trustee,

Complainant,
and

Fra nc is  J. P a l mier , and De v e l -
o pme n t  R e a l t y  C o mpa n y ,

Defendants.

10

On Bill, etc.

This cause being opened to the Court by Nathan 
. Leavitt, Solicitor and o f ' Counsel Owith the 

complainant and Edwin B. Gtoodell in behalf of 
Irancis J. Palmer and the Development 

eaity Company, a corporation, the defendants, 
an the testimony of the complainant and the 
,eS,11mo^y of the defendants having been presented 
o the Court and Argument of counsel heard and 

it appearing that both defendants herein have 
agreed that the complainant is entitled to recover 
8tb $ m i M  ^  interest from January
in ih oi ,°rrJ:̂ le amoilrd advanced by complaint 
flrsfhe State Trust Company of Plainfield, on the 
l L T S1̂ ment °f  the. mortgage under ;fpre- 
tliaf m thlS T USG ’ and appearing to the Court
ma.L hh ST nd ^ssi^nment of the said mortgage 
E r l X  ? C1S J VPalmer t0 -¡ '1  Henry

onNovember 24,1914, assigning
to secnie f me t0 Henry Krouse- Trustee^
as collet *1 lndebtedness of $3600.00 was given 
S C°UateraI to secure a note made 'by
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John M. Walsh to complainant on that date for 
$3600.00 and that the assignment was made for 
a good and valuable consideration and that the 
prayer of the said Development Realty Company 
as contained in its Counterclaim should not he 

j q  granted but it appearing that the said Francis J. 
Palmer had full right and authority to make said 
assignment and it further appearing that certain 
sums have been paid on account of said note and 
a renewal note was given therefor on October 25, 
1915 for the sum of $3200.00, the amount at that 
time due thereon, and that later the said Henry 
Krouse, Trustee, brought suit thereon and re-
covered a judgment against John M. Walsh, the 
maker of said note, in the New Jersey Supreme 

2q  Court on August 19, 1916 for $3357.33 and $37.04 
costs, or $3394.37 in all; and it appearing that no 
part of said judgment has been paid but that 
interest is due thereon from the date thereof; 
and it appearing that the total amount due the 

* complainant on said first assignment to July 9th, 
1917 with interest amounted to $3142.53 and the 
total amount due on the second assignment given 
as security for the said Walsh note up to the said 
9th day of July, 1917 with interest amounts to 

oq  $3575.40 making a total due to complainant on 
said mortgage on the 9th day of July, 1917 the 
sum of $6717.93.

It is on this tenth day of August, 1917 by his 
Honor Edwin Robert Walker, Chancellor of the 
State of New Jersey ordered that the complainant 
is entitled to have the said sum of $6717.93 with 
lawful interest thereon to be computed from the 
9th day of July, 1917 together with his costs of 
this suit, raised and paid for out of the mort- 

40 ' gaged premises.
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And it is accordingly further ordered, adjudged 
and decreed that so much of the said mortgage 
premises as will be sufficient to raise and satisfy 
the said debt, interest and costs be sold; and that 
a writ of fieri facias do issue for that purpose 
out of this court directed to the Sheriff of the 
County of Union commanding him to make sale 
according to law of so much of the said mortgaged 
premises as will be sufficient to satisfy the said 
debt, interest and costs, and that he pay the 
same to the complainant or to his solicitor, and 
that in case more money should be raised by the 
sale then shall be sufficient to answer such pay-
ment, such surplus money may be brought into 
this Court, and be deposited with the Clerk, to 
abide the further order of this Court, unless other-
wise previously disposed of by an order of the 
Court; and the Sheriff is to make return to this 
Court of his proceedings by virtue of the said 
writ.

And it is further ordered, adjudged and decreed 
that the defendants stand absolutely debarred 
and foreclosed of and from all equity or redemp-
tion of, in and to so much of the said mortgaged 
premises as shall be sold as aforesaid by virtue 
of this decree.

And it is further ordered, adjudged and decreed 
that the sum of $150.00 be allowed and paid to 
the solicitor of the Complainant as his Counsel 
free and the same be included in the taxed bill 
hf costs.

And it is further ordered that the sum of $21.00 
the amount expended for searches by the Soli-
citor of the Complainant be included in the taxed
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bill of costs and collected with the other items 
of said bill.

The defendant Francis J. Palmer hereby ap-
peals from so much of the Final Decree made in 
this court in the above-stated cause as decrees 

30 that the complainant is entitled to have the sum 
of $6717.93 with lawful interest thereon to be 
computed from the 9th day of July, 1917, together 
with his costs of suit, raised and paid out of 
the mortgaged premises instead of decreeing that 
the complainant is entitled to have the sum of 
$3142.53 with lawful interest thereon from the 

¿9th day of July, 1917, together with his costs

E. E. WALKEE, C.
Eespectfully advised 

John E. Foster, V. C.
10

N otice of A p p eal

(Filed September 8,1917)

IN CHANCEEY OF NEW JEESEY

Between
20 He n r y  K r q u s e , Trustee,

Complainant,
and

F r a n c is  J. P a l me r , et al.,
Defendants.

On Bill, &e.
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of suit, to the Court of Errors and Appeals in 
the last resort in all causes.

Dated," September 4th, 1917.
EDWIN B. a n d  PHILIP GOODELL, 

Solicitor of Defendant. 
EDWIN B. GOODELL, 

Counsel.
I conceive there is good cause for appeal in 

the above-stated cause.;
EDWIN B. GOODELL, 

Of Counsel with Defendant. 
I hereby acknowledge receipt of the within 

Notice of Appeal.
Sept. 5, 1915.

N. R. LEAVITT, 
Solicitor of Complainant.

P etitio n  of A p peal

(F iled  S ep tem ber 23, 1917)

NEW JERSEY COURT OF ERRORS AND 
APPEALS

Henry  K r ou se , Trustee, 
Complainant and Respondent, 

vs
Fra nc is  J. P a l me r , et a t:, im-

pleaded,
Defendants and Appellants.

T° the H onorable to C ourt o f E rro rs  and A p -
peals m  the la st resort m  all causes: t
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Petition of-Appeal

The petition of Francis J. Palmer, the appel-
lant in the above stated cause respectfully shows 
that your petitioner finds himself aggrieved by 
a final decree made in the Court of Chancery by 
his honor, Edwin Robert Walker, Chancellor of 
,the State of New Jersey, bearing date the tenth 
day of August in the year Nineteen Hundred and 
Seventeen, wherein the said Krouse was com-
plainant and the said Francis J. Palmer and The 
Development Realty Company were defendants, 
in this respect, to wit: that the said decree ad-
judges that the said complainant is entitled to 
have the sum of $6717.93 with lawful interest 
thereon to be computed from the 9th day of July, 
1917, together with his costs of this suit raised and 

2q paid for out of the mortgaged premises whereas 
the same should have decreed that the complain-
ant was entitled to have the sum of $3142.53 with 
interest thereon from the 9th day of July, 1917, 
and no more, together with his costs of suit raised 
and paid for out of the said mortgaged premises; 
and your petitioner humbly appeals from that 
part of the decree which decrees as aforesaid 
upon the ground that the same is erroneous for 
that the said decree includes as a part of the 

q q  sum which the complainant is entitled to have paid 
out of the said premises the sum of $3357.33, being 
the amount of an alleged judgment obtained in 
the Supreme Court of the State of New Jersey 
in favor of the said complainant and against one 
John M. Walsh, and also the sum of $37.04 alleged 
to be the costs of said suit, for which the complain-
ant had an assignment of the mortgage mentioned 
in the bill of complaint which the said decree 
determined and decreed to be a valid assignment
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duly made for a lawful consideration; whereas 
your petitioner is advised and alleges that the 
said assignment was obtained by fraud and deceit 
and was made without any good and valuable 
consideration and was. therefore void and of no
effect. 10

Your petitioner therefore prays that the said 
decree of the Chancellor may be in the particulars 
aforesaid reversed, set aside and) for nothing 
holden or may be amended and reduced as justice 
and equity may require and that your petitioner 
shall have such relief in the premises as to this 
honorable court shall seem meet.

EDWIN B. a n d  PHILIP GOODELL, 
Solicitor for Appellant. 

Edwin B. Goodell, gQ 
Of Counsel with Appellant. 

Service of the within Petition of Appeal is 
hereby acknowledged.
Oct. 11, 1917.

N. R. LEAVITT,
Sol. of Coinpit., 

Henry Krouse, Tr.





New Jersey Court of Errors 
and Appeals

Between
He nr y  Kr o u s e , Trustee,

Complainant-Respondent,
and

Fr a nc is  J. P a l me r , et al.,
Defendants-Appellant.

APPELLANT’S BRIEF

The sole question to be answered in this cause 
is whether the supposed consideration for an as-
signment of mortgage made by the appellant to 
the respondent was in fact such as, in a Court of 
equity, ought to sustain the assignment as valid.

It will be seen from the following brief th a t:
1. Appellant assigned a mortgage to the re-

spondent, having been told and believing:
A. That he was securing payment of a debt 

due from one Walsjh to a National Bank of 
which Walsh was then Cashier.

B. That, by thus securing the debt he was 
helping Walsh out of trouble with his bank.

2. 'Whereas the facts were:

A. Walsh did not in fact owe his bank any-

On Bill to 
Foreclose
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thing at the time, and the alleged debt, now 
claimed to be due to his co-directors as in-
dividuals was not bona fide nor collectible 
by law.

B. Immediately after they had gotten the as-
signment from Palmer, Walsh’s co-direct-
ors proceeded to oust him from his posi-
tion so that the assignment was of no bene-
fit to the man appellant supposed he was 
helping.

Facts

The mortgage was made by a corporation 
known as the Development Realty Company. It 
was organized by the appellant to hold certain 
real estate which he owned, and he owned all the 
stock, though two others had shares standing in 
their names for the purpose of .qualifying them to 
act as directors. Desiring to use certain money, 
he had the board of directors make and deliver 
to him the Company’s bond conditioned for the 
payment of $7500 and secured by the Company’s 
mortgage upon the real estate in question. He 
.was the mortgagee, and the understanding was 
that he would use it as collateral for a loan at the 
State Trust Company at Plainfield. He did so 
use it, and secured from that Company a loan of 
$3000 thereon. This mortgage was subsequently 
assigned by the State Trust Company to the re-
spondent in this cause and no question is raised 
here as to its validity, in his hands, for the amount 
of the money thus borrowed with interest. The 
question arises upon a subsequent assignment 
which came about as follows:

Some time in the fall of 1914 the defendant 
was applied to by one Walsh, at that time the
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cashier of the First National Bank of Roselle, to 
help him out of a difficulty. The appellant was 
also applied to on behalf of the same Walsh by 
their mutual friend. The exact nature of Walsh’s 
trouble was not made known, but it was repre-
sented to the appellant that if he and two others 
who were named to him, would put* up collateral 
to protect a note which Walsh owed his bank, it 
would help Walsh out of it. (Test, of Palmer, 
p. 80). There were some negotiations by which 
Palmer and two others were to put up security, 
but these preliminary negotiations all broke down 
and the final result was that the appellant, sup-
posing the facts to be as above, assigned the above 
mentioned mortgage to the respondent as trustee, 
on November 24, 1914 (Exhibit 0-5, p. 26). Be-
fore he made this assignment he was told directly 
by Mr. Walsh that he, Walsh, had made himself 
“ personally responsible” for a debt due to the 
bank (Test. p. 92, lines 13-16). The Court below 
seems to have had the impression that Palmer re-
ceived from Walsh certain collateral to secure 
him in making this assignment at the time he 
made it, but I think this is an error, for the col-
lateral which he did get from Walsh, (certain 
bonds of a “ Nappa Improvement Company,” 
which the bank had previously refused) and which 
turned out to be utterly worthless, was not re-
ceived nor even promised to appellant until later 
• (Te§t. p. 84, lines 28-32). This, however, does 
not seem to be material. At .the same interview 
at which Palmer made the assignment of the mort-
gage, Walsh made a note to “ Henry Kxouse, 
Trustee” for $3600 payable three months from 
date (Exhibit C-6, at page 98) and the assignment 
(which was, of course, subject to the prior assign-
ment to the State Trust Company) recites that it
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was made “ to secure an indebtedness of $3600” 
(Test. p. 26, lines 32-33).' We contend the note 
then given was entirely without consideration.

Palmer understood that this alleged indebted-
ness was due from Walsh to the bank and, al-
though when he asked for whom Krouse was trus-
tee he was told that He was trustee for the - ‘ di-
rectors.” he did not understand until some time 
later that this meant the directors as individuals 
and not as representing the bank (Test, of Palm-
er, p.'84 and Exhibit D-l, p. 103). This exhibit 
is a letter from Walsh to Palmer dated December 
24, 1914, one month after the transaction, which 
expresisly tells him that the assignment was to 
Krouse as trustee for the directors as individuals.

The contention of the appellant is that he was, 
whether innocently or not does not matter, de-
ceived in two respects. First, that he supposed, 
and was so told, that he was securing an indebted-
ness from Walsh to his bank, and was quite ig-
norant of the fact (which developed later) that 
these directors as individuals had paid the note 
to the bank more than a month before. And, sec-
ond, that he supposed, and was so told, that if 
Walsh could furnish security satisfactory to the 
hank examiners, it would help his friend out of 
his trouble. Whereas, the fact was that the bank 
examiner had no longer any interest in the securi-
ty, the bank having been paid more than a month 
before the assignment; and moreover, the bank ex-
aminer and the directors were determined to drive 
Walsh out of the bank, and the furnishing of this 
security made not the slightest difference. They 
turned him out just the same. The result of this 
action, if it is successful, is to use this mortgage, 
not to help Walsh out of trouble, as Palmer sup-
posed, but to enable a number of gentlemen who,
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so far as the evidence' shows, were complete 
strangers to the appellant, to make good their loss 
out of his pocket.

The history of the transactions prior to Nov. 
24, 1914, when Walsh gave his note and Palmer 
his assignment, follows.

On the 25th of March, 1913, the T irst Nation-
al Bank of Roselle of which Walsh was cashier 
purchased paper known as a ‘ ‘ participation certi-
ficate” made by one E. S. Hamilton, Trustee, 
and secured by an assignment of the rents of a 
certain building known as the St. James Building 
in New York. The entry on the minutes of the 
bank show this transaction as follows:

“ Finance Committee reported the fol-
lowing notes and bills receivable to have 
been passed upon and discounted since the 
last regular meeting. ’ ’

A long list of paper, including the above “ par-
ticipation certificate,” follows (Test. p. 42, lines 
18-21). These is nothing in the minutes of that 
date to show any disposition of this paper other 
than that which all the other paper in the list re-
ceived (id. line 39). The action taken by the 
board on the report is shown by the following en-
try at the end of the list,

“ Motion duly made and'carried that the 
report of the finance committee be received 
and spread on the minutes” (Test. p. 43, 
lines 34-38')'.

The face of the paper was $8,000 (p. 42 
me 23. It was payable at the rate of ten 
per cent each month and payments were reg- 
ularly made for four months, to wit, April 20,

, May 21, 1913, June 23, 1913 and July 22,
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1913, thus* reducing the amount of the note to 
$4800 (Test. p. 73, line 24ff). Thereupon pay-
ments ceased for more than a year and the paper 
became the subject of very “ bitter discussion” in 
the board of directors. On October 16, 1914, a 
little more than a month before they procured 
this assignment from the appellant, the directors 
of the bank, as individuals, gave their note to 
the bank for the balance then due, to wit, $4800 
(Test, of J. Ashley Brown, p. 73, lines 28, 38-40). 
On November 25, 1914, which was the day after 
they procured the assignment from the appellant, 
the bank received $1200 from the original maker 
of the St. James note, which amount was credited 
by the bank to the directors’ note, thus reducing 
it to $3600 (Test. p. 74, lines 1-3). The directors, 
of whom Walsh was one, subsequently paid the 
$3600 note in the following proportions, namely, 
Walsh paid $400 and each of the other directors 
paid $373.13 (Test. p. 71, at the bottom).

A large amount of testimony was introduced by 
the complainant to make some kind of basis for 
making W.alsh in some way the legal surety to 
the bank for the payment of this note. Four di-
rectors were examined about it. All agreed that 
the note met with disapproval from individual 
members1 at the first, and it was generally agreed 
that it had been done by Walsh without any prior 
authority from the finance committee, although 
such testimony was in direct contradiction to the 
minutes of the board. One said that the board 
let it go through because Walsh told them that it 
was a perfectly good note and if the makers did 
not pay it he would, or words to that effect. An-
other said that the board never approved it at all 
and that Walsh was ordered to take it out, but 
that this order was never enforced or followed up
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because payments were made regularly for sev-
eral months. Another said that the board passed 
the note, but with reluctance, because to do other-
wise “ would have thrown the note onto Walsh” 
(Testimony of Clarence H. Crane, p. 77, lines 37 
and 38).

But it seems useless to examine this complica-
ted testimony with care,. because' it seems to me 
immaterial whether or not Walsh purchased the 
note without first consulting the members of the 
finance committee, or whether he first consulted 
them, as he himself positively states (Test, of 
Walsh, p. 88). The minutes are conclusive that 
the note was reported to the board-by the finance 
committee with all the other paper done at that 
meeting, and received precisely the same treat-
ment by the board as all the other paper. There 
is no writing of any sort, either by way of a mem-
orandum in the minutes or elsewhere, to show that 
Mr. Walsh promised to pay this debt. The min-
utes do show that on the 24th of August, 1914 
(which was a year after the St. James had failed 
to pay their ten per cent installment)

“ Cashier reported that the St. James 
Building had not made any payments' on 
the indebtedness to the bank, and he of-
fered personally to substitute his note for 
$4200 covering this loan and to give as se-
curity $6000 bonds of the Nappa Improve-
ment Company as collateral”  (Test. p. 44, 
line 39 ; p. 45, lines 1-9).

The cashier’s collateral note to that effect 
was actually drawn and signed and has 
been introduced in evidence (Exhibit C-9, 
P- 99), but it was never accepted, because 
at the meeting of the board held on Sep-
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tember 22, 1914, it is recorded that the minutes of 
August 24th, were ordered to he corrected so as 
to read that the offer of Mr. Walsh was to be ac-
cepted “ if approved by the committee” (Test, p. 
55, lines 13-20) and it further appears that the 
collateral was not approved and the note was nev-
er accepted (Test. p. 55, lines 33-36). Mr. Walsh 
says that after the St. James people failed to make 
their payments he, “ as a matter of pride,” told 
the directors he would pay this note and see that 
the bank never lost anything; but there is no pre-
tense that he received any consideration for such 
a promise, nor did the board take it seriously, as 
appears from the fact that they would not even 
take his note with collateral, because they did not 
like the'collateral.

Nor is there anything in the National Bank Act 
or elsewhere which would make Walsh liable. 
The National Bank Act, and various other acts 
of Congress regulating banking, prescribe penal-
ties for violating the provision of the law—but 
there is no provision in any of them which makes 
the cashier liable for any unfortunate investment, 
short of an actual, wilful misappropriation of 
the funds. Some feeble attempt was made at the 
trial to insinuate that Walsh was guilty of irregu-
larities; but the assumed irregularities, if they 
had not been fully explained by him, as they were, 
did not result in a penny of loss, nor did they 

* amount to anything resembling a misappropria-
tion of funds.

It only remains to show why the directors as-
sumed personal responsibility for this note and 
paid it. This, is material from one point of view 
because the learned Vice Chancellor seems to have 
based his decree upon the supposition (which, if 
true, would go far to support the decree) that
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they did this at Mr. Walsh’s request and upon his 
promise to reimburse them; but I  have been un-
able to find any testimony whatever in the case to 
support that supposition. No witness says, any-
where, either that Walsh atked them to pay it, or 
that he made them, or either of them, any prom-
ise to reimburse them if they did so. As it seems 
to be very material I will ask leave to call the at-
tention of the Court particularly to the testimony 
which shows what their motive was in taking up 
this note.

As early as September, 1913, it seems the Na-
tional Bank Examiner, a certain Mr. Hanna, ob-
jected to this note (Test, of Walsh, p. 94). The 
report of the National Bank Examiner upon the 
point was not produced, although I caused a sub-
poena to be served for it. From the oral testi-
mony it appears that Hanna’s objection to the 
note was that it was illegal.

“ It was based on a real estate transac-
tion and for that reason in a National Bank 
it was illegal. That was the understand-
ing he gave us” (Test. p. 65, lines 5-10).

And again, on the same page, (lines 18-20) the 
witness says:

“ I think that Hanna took the stand that 
it was a matter to be settled by the direct-
ors as individuals and not by the bank.”

Hanna’s objection continued to be urged for the 
next thirteen months until finally, in October, 1914, 
the directors gave their individual note for it. This 
is all the testimony I have been able to find dis-
closing a motive for the directors. It is singular 
that none of the letters or reports or criticisms by 
the Comptroller of the Currency which are re-
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ferred to in the minutes and in the testimony could 
be found, although they were all subpoenaed. But 
the facts which are disclosed furnish an abun-, 
dant explanation for the directors’ action. The 
minutes of the meeting of March, 1913 show per-
fectly clearly that they, as directors, were, respon-
sible for taking this paper, and when the bank ex-
aminer objected that the note was illegal they, and 
Walsh as one of them, were in an uncomfortable 
position which would be intolerable unless they 
made it good, whether Hanna’s contention that the 
note was illegal was well founded or not. No 
National Bank can continue business comfortably 
without complying with the requirements of the 
National Bank Department, whether those re-
quirements are reasonable or unreasonable. There 
does not seem to be any basis for Hanna’s objec-
tion to this note. Mr. Walsh testifies (p. 96):

“ I submitted that loan, or that proposi-
tion to the president and vice-president of 
the Coal and Iron National Bank; they did 
not so state to me (namely that it was il-
legal). I also submitted it to the attorney 
of the Title Guaranty and Trust Company; 
they approved of it and said that a National 
Bank could make the loan. ’ ’

It is perfectly well settled that a National Bank 
may make loans on personal security, and the 
United States Courts have frequently decided that 
this means the security of personal property as 
well as the security of personal names. B-ents are 
personal property, as much so as railroad bonds 
or any other personal security the value of which 
depends upon the proceeds of real estate. Never-
theless, the fact that the department, or Hanna, 
had condemned this note and ordered that it be
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taken out by the directors as individuals, is an 
ample, and the only, explanation of the action of 
the directors in so doing. There is no evidence 
to be found that they did it oat the request of 
Walsh, nor that he ever made any promise to them 
before November 24, 1914.

The argument which appealed to Mr. Palmer 
and was the inducement held out to him for secur-
ing this supposed debt to the bank was that he 
was helping Mr. Walsh, whom he at that time sup-
posed to be his friend, out of trouble. His own 
account of it, under oath, is as follows (Test o 
80): v v

A mutual friend of Mr. Walsh and my-
self called upon me one afternoon and gave 
me the impression that Mr. Walsh was in 
trouble with his bank and wanted to know 
if I and two others, myself included, mak-
ing three, would put up some stock of some 
sort to protect a note that—(interrupted) 

No, it was not specified what kind of 
trouble, nor wasn’t asked.”

He offered first two shares of the Development 
Realty Company

And that was accepted at a later date 
by Mr. Walsh, and 1 was told by two others 
also furnishing gtoch, that it  had-been ta-
ken to the bank and the bcmk examiner had 
turned them down. (It mus| - be remem-
bered that the bank had already been paid) 
and my stock was returned to me that I  had 
handed to them; and I understood the other 
was returned to the otherr two parties, and 
before we separated that day it was an-
nounced by me that if this thing went 
wrong, we were to each spend one-third, no
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matter what we put up as security. Tliaf 
was attended to. Later on the securities 
were returned, as I say, and Mr. Walsh 
asked me if I would assign the equity in 
the mortgage.

“ Did he state what mortgage? A. Yes, 
he being an officer of the hank at the time, 
I  think he knew about the mortgage, I have 
no doubt.

“ Q. Officer of what bank? A. Roselle; 
I think he knew somewhat of my affairs.

“ Q. He evidently knew about this mort-
gage? A. Yes, sir.”

He then relates how he went to Mr. Leavitt’s 
office and says, (p. 81):

“ And then I was asked to sign this pa-
per?

“ The Court: The assignment?
“ Witness: Yes, and I read over the pa-

per hastily in the usual form and kept more 
to anything that was specified, and I saw 
the words ‘Henry Krouse, Trustee,’ and I 
asked who he was trustee for, and he said 
the directors.

‘ ‘ Court: Mr. Walsh ?
“ Witness: Mr.-Leavitt, and I think Mr. 

Walsh also, * * # However, that was signed, 
and I started to go, and he said, ‘We are 
not through yet,’ and they gave me a let-
ter to sign to the State Trust Company, 
which said in substance that the mortgage 
that they held and the note that was given 
was not to be' cancelled, that the bank 
should have the first opportunity—”

He was then asked by the Court:
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Q. Why did yon make that assignment 
to Mr. Krouse as Trustee? A. Well, the 
real reason was the feeling in here (indicat-
ing his heart) that X was keeping Mr. 
Walsh out of trouble.

“ Q. Did he explain to you about the St. 
James transaction at the time or at some 
time? A. Not all.

'Q* But so you had some knowledge of 
it? A. Yes. Q. When he asked for the as-
signment I did not know all the particulars, 
but have learned since.

Q. Did you know that the assignment 
was given as security for any part of the 
St. Janies loan, or did you understand so? 
A. I think I did” (The St. James loan had 
been paid).

Again he was asked by the Court:

Wliat kind of trouble did you contem-
plate you were keeping him out of, criminal 
prosecution? A. I  don’t know that I  had 
it clear in my mind.

But some trouble? A. Yes, some trou-
ble. ’ *

He was then asked by his counsel:

“ Q. Was it understood by yon that he 
owed the bank money? A. Yes,That was 
my impression that he owed the bank 
money.

“ Q. That was what was said to you? A. 
Yes. i . . ...

“ Q^This conversation was in one con-
versation or several? A. Several, I  think 
it was three different Sundays at my house. 

“ Q. Your understanding was that this
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assignment was made to secure an in-
debtedness which Mr. Walsh owed the 
First National Bank of Roselle? A. Yes.

“ Court: Had anything been said to you 
about the directors of the bank taking up 
any part of the St. James loan?

“ Witness: No, sir.
“ Q. When did you first find out that it 

was not the bank, but the directors of the 
bank personally? A. One month later,

. when I received a letter from Mr. Walsh.
. “ Q. Have you that letter ? A. I think it

is in the files.
“ Q. Is that the letter dated December 24, 

1914? A. Yes.”
This letter is Exhibit D-l, on page 102. He was 

further examined by the Court, p. 84, as follows:
“ Q. Had Mr. Walsh proriiised you any 

security for your mortgage at the time he 
induced you to assign the mortgage? A. I 
don’t think that was done prior; no, sir, it
was done afterwards.

“ Q. Did you ask for security? A. I told 
him I  thought he ought to do something; 
that I  was stretching a point to such an ex-
tent, owing to my financial condition, that 
there ought to be something done, and I 
think that the Nappa business came along 
afterwards,”

On page 86 appears as follows, on cross-exam-
ination :

“ Q. You said that a month later was the 
first information you had that Krouse was 
holding it (the assignment) for the direct-
ors? A. Yes.
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‘‘Court: As individuals.
“ Witness: And that is what the letter 

says.
“ Q. Didn’t I tell you that he was hold-

ing the mortgage for himself and the other 
individual directors? A. No, sir.

“ Court: What difference would it have 
made to you if you had been told that 
thing?

“ Witness: I don’t  know as it makes any 
difference.

“ Q. Would it have made any difference 
in your mind about your— A. No, I was aid-
ing him in view of his position in the hank, 
and the result was I  didn’t.”

Mr. Palmer was without counsel and was deal-
ing with Mr. Walsh and Mr. Krouse, aided by 
their counsel, and in the latter’s office. His main 
purpose was to help Walsh out of trouble, and, as 
he pointedly put it, “ the result was I didn’t .” 
Walsh’s real trouble and his only trouble was, ap-
parently, that he was going to lose his job. In all 
this Palmer was deceived, for he was not helping 
Walsh in any respect, neither helping him to pay 
his debt to the bank, for Walsh owed none, nor 
was he helping to keep Walsh “ out of trouble” of 
any kind whatsoever. The attitude of the direct-
ors toward Walsh was in no whit changed 
by the transaction and, as will now appear, they 
forced him out of his position. The evidence is 
as follows1:

Director Polhemus testifies, on page 37, to a 
conversation which took place shortly prior to 
November, 1914. His testimony is as follows:

“ Q. Do you recall the • conversation or 
parts of it affecting this transaction? A.
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Mr. Chambers asked Mr. Walsh why Mr. 
Palmer did this and Mr. Walsh said Mr. 
Palmer was a friend of his and did not 
want him to get into trouble or lose his job.

“ Q. Was Walsh’s job threatened at that 
time! A. Yes.

“ Court: Who threatened it?
‘ ‘ Witness: The board.
“ Court: What had you said or done 

about it, or intimated?
“ Witness: We had intimated that he 

had to pay up or get out.
‘ ‘ Court: When was that ?
“ Witness: At the time just prior to his 

giving us this note.”
And on page 54, line 28, he says:

“ Q. Who made that remark? A. Mr. 
Chambers and Mr. Manley were the ones 
that spoke particularly about that; we all 
backed them up.

“ Q. When was that remark made ? A. I 
don’t know the date.

“ Q. Approximate date, as near as you 
can, in connection with this other evidence. 
A.. At the time Mr. Walsh gave us that 
note; the giving of the note was the out-
come of it.”

Mr. Manley’s testimony about this resignation 
is a little different. It will be found on page 65, 
line 29:

“ Q. Was Walsh asked to resign at any 
time? A. If he wasn’t—

“ Court: Was he asked to resign?
“ Witness: I  don’t remember*.
“ Q. Did Walsh resign voluntarily after
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the closing of this transaction? A. No, he 
did not resign voluntarily.

‘Q. What do yon mean by that answer, 
then? A. We made it so plain to him that 
he must get out that there was nothing 
left for him to do but to get out, and to save 
his reputation we allowed him, to resign.

“ Q- What do you mean ‘we made it so 
plain to him’? A. He knew he had to get 
out.

“ Q. How do you know he knew it? A. 
I don’t know whether I told him in so many 
words, or whether any one else did, but 
things were too hot for him.”

The facts which appear from the minutes of the 
bank are that under date, of December 29, 1914:

“ Mr. Walsh tendered his resignation as 
vice president and cashier of this bank, 
such resignation to take effect at the pleas-
ure of the board” (found in the.minutes of 
that date quoted on page 52).

The minutes further show:

“ The resignation was duly accepted, 
after much regret by Mr. West.”

That is to say, they first induced Mr. Walsh to 
get his friend Palmer to give this assignment of 
mortgage in order to “ make his word good” and. 
to “ prevent his losing his job” and then forced 
his resignation by making it “ too hot for him.” 
At the very time that these threats and this pres-
sure were being put upon Mr. Walsh “ to pay up 
°r get out, ’v the bank had been paid, or amply se-
cured by the note of the directors. We submit, 
with great respect, that such a method of recoup-
ing their personal losses from an innocent out-
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sider, who was quite ignorant of what was going 
on behind the scene, ought, not to receive the sanc-
tion of a Court of equity.

L aw

F IR S T : In  the absence of a donative in-
ten t on the p art of the M ortgagor, a mort-
gage must be supported by a debt.

Farnum vs. Burnett, 6 C. E. Gr., 87.
Courts of equity, even before our statute of 

1878, permitted the consideration of a mortgage 
to be inquired into to ascertain the amount due. 
This does not affect the other question whether, 
as between the parties, a deed may be valid with-
out a consideration.

Shotwell vs. Shotwell, 9 C. E. Gr., 378, 
at 385.

I t  has been stated that a mortgage may be sus-
tained against everybody but existing creditors, 
although it was intended merely as a gift.

Campbell vsw Tompkins, 5 Stew. 170, 
at page 173.

Affirmed, 6 Stew., 362.
We do not controvert that statement, although 

in that case the mortgage was given by a married 
woman to secure her husband’s debt. This was 
undoubtedly a valid consideration, for there was 
a bona fide debt.

But we may concede as a matter of principle 
that, just as one may make a valid conveyance 
good as against himself and his heirs, without a 
consideration, so one may make a conditional con-
veyance, if he so chooses, without a consideration.
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But where the consideration is the supposed debt 
of another, and such debt does not exist, then to 
sustain the mortgage for that amount, there 
should be some evidence of an intention on the 
mortgagor’s part to make the supposed creditor a 
present.

Sweeny-.vs. Williams, decided in this Court (9 
Stew. 627) presents a different aspect of the same 
matter. That was a mortgage made, like the one 
here involved, without consideration, • but the 
Court held (p. 631):

“ Although the contract, as between the 
parties, was wholly without consideration, 
yet if made for assignment, and if assigned 
for a consideration, the latter became the 
consideration for the original contract.”

In that case the assignment to the bank, the re-
ceiver of which the complainant sought to enjoin 
from foreclosing the mortgage, had taken the 
bond and mortgage to secure a bona fide debt, due 
from the mortgagee to it. That assignment stood 
on the same footing as the assignment to the State 
Trust Company in this case, which was of course 
valid.

And the subject was treated lucidly by Garrison, 
V. C., in Perkins vs. Trinity Realty Co., 3 Rob. 
723, affirmed in this Court 1 Buch., 304 where the 
learned Vice Chancellor reached the conclusion, 
founded upon authorities already cited, and 
also upon Bliss vs. Cronk, 17 Dick., 496, 
(Vice Chancellor Pitney), Baird vs. Baird, 145 
N. Y., 659 and Jones on Mortgages (3rd ed.) Sec. 
^  that, in the absence of a donative purpose, 
the mortgage can be foreclosed or rights under it 
enforced, when, and only when, there is a debt to 
secure which it was given (id p. 726).



20

SECOND: A dopting the rule of Sweeny vs. 
W illiam s (supra) the .consideration for the 
m ortgage sought to be foreclosed in this 
action is the am ount paid the State Trust 
Company for it, w ith  interest, and no more.

We have seen that the mortgage in question 
was made by the Development "Realty Company 
to Palmer without consideration between the ori-
ginal parties, that Palmer owned the entire stock 
of the mortgagor, and that he had assigned it to 
the State Trust Company for a bona fide debt of 
$3000. Under the rule established by this Court 
this sum of $3000 and interest became the consid-
eration of the original mortgage.

It is not established by Sweeny vs. Williams, 
nor is it contended here, that Palmer might not 
by another assignment to secure another bona fide 
debt have bound the land covered by the mortgage 
to pay that debt also, but we contend that the ad-
ditional assignment relied on by the complainant 
was not, as Palmer was told, to secure a bona fide 
debt, but was obtained from him by the complain-
ant and his lawyer, aided and abetted by Walsh, 
to enable them1 to recoup a loss made by their own 
mismanagement; and that the promise to pay 
made by Walsh at the time of this assignment and 
never before was trumped up for the occasion and 
was unenforceable as against Walsh. As we have 
seen above, Palmer was grossly deceived in sup-
posing that he was helping Walsh at all, and it is 
impossible to acquit the complainant of responsi-
bility for this deceit, to Palmer. We cannot 
suppose that Walsh was entirely without in-
timations that his position was in danger, 
but we can scarcely believe that he would have
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induced, or would have permitted, Palmer to go 
into this transaction if he had known all that was 
in the minds of his co-directors. It was inequit-
able to wheedle this mortgage out of Palmer with-
out disclosing to him the true situation, namely, 
that the bank was no longer concerned; that the 
United States Government, as represented by the 
Bank Examiner, was out of it; that the directors 
were seeking to recoup from him money which 
they had paid out; that Walsh was volunteering 
to pay them without any legal obligation to do 
so; and that they intended to drive him from his 
position as soon as they possibly could after they 
got their security.
* It is of great significance that Walsh learned of 

.this mortgage by being an officer of the bank, and 
it appears by evidence hitherto quoted in this 
brief that he had already informed the other-di-
rectors of this mortgage and indicated that he 
might be able to get i t ; but it is perfectly mani-
fest from the evidence, which Palmer has given 
with the utmost frankness, that he intended to se-
cure the bank, for Walsh’s sake and not the nine 
directors, and that if he had been told the facts as 
above he would not have made the assignment. He 
was told that Krouse was trustee for the “ direc-
tors,” but without something more than that 
neither a layman nor a lawyer would know that it 
was the directors in their private and not in their 
official capacity that was meant.
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T H IR D : No promise on W alsh ’s part, and 
no facts or circumstances have been shown 
raising an im plied promise on his part, to 
repay the Directors w h at they paid the 
Bank.

Assuming the truth of all they said in contra-
diction to the minutes (though no two of them 
agreed as to what took place) even that state of 
affairs does not make out a case without either (1) 
an express promise on the part of Walsh to reim-
burse them if they paid the bank, or (2) an im-
plied promise growing out of his request that they 
would pay the bank. As we have seen above, 
there is no evidence, oral or otherwise, of any such 
request or of any such promise. The only prom-
ise ever made by Walsh to his co-directors so far 
as appears in this evidence, is that contained in 
the note made and delivered by him to them at the 
time they succeeded in getting this assignment 
from Palmer; and when they sued Walsh on this 
note a year and a half later they gave Palmer no 
notice, and Walsh, naturally supposing himself en-
tirely secured, did not consider it worth while to 
raise a question; or stretching the point to the ut-
most in his favor, still hoped to make good to the 
directors, individually, what he had “ out of 
pride” promised the Roselle National Bank.
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FOURTH: By the very language of the in-
strument by which Palmer assigned his re-
maining interest in this mortgage to the 
Complainant, the enforcement of it in the 
hands of the latter is limited to an actual 
indebtedness.

As correctly stated by complainant’s counsel, on 
page 26, the assignment itself recites that it is 
made “ to secure an indebtedness of $3600.” It 
does not say who had incurred the indebtedness 
nor to whom it was due, but the oral evidence 
shows conclusively that it was intended to secure 
an indebtedness of Walsh to Krouse and those 
represented by him. The meaning of the word 
“ indebtedness” is not obscure or doubtful. The 
word “ debt” has been defined in many cases cited 
in 2 Words and Phrases under that title and it has 
many shades of meaning according to the circum-
stances ; but an ‘1 indebtedness ’ ’ is always under 
any circumstances, something “ owed,” and both 
those words “ as used in legal instruments” im-
port a legal obligation. Before the complainant 
could collect anytfiing, therefore, under or by 
force of this instrument he must show a legal ob-
ligation to support it; and the amount he can re-
cover is dependent upon the amount of the legal 

.obligation, not exceeding $3600.
But an obligation in this sense is not created by 

signing and delivering a promissory note. Palm-
er did not become a guarantor of this note nor of 
any other, but by his assignment said in effect:

“ If Walsh does not pay his indebtedness, 
you may take it out of this mortgage up 
to $3600.”



FIFTH: The decree should be reversed 
with costs and a new decree made that the 
Complainant is entitled to recover $3142.53 
with interest from July 9th, 1917, without 
costs, and the Defendant should have 1»« 
costs in the Court below, with a reasonable 
counsel fee.

EDWIN B. GOODELL, 
Of Counsel with Apellant.
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B R IE F  FO R COM PLAINANT- 
A P P E L L E E .

At the trial of this cause on July 9th, 1917, it 
was conceded by the defendant that Francis, J. 
Palmer was the sole owner of the stock of the 
Development Realty Company whose mortgage to 
Palmer was assigned by him to Henry Krouse, 
Trustee for the Directors of the First National 
Bank of Roselle to secure a note of Thirty-six Hun-
dred ($3600.00) Dollars made by John M. Walsh 
on November 24th, 1914, and that Palmer was 
not certain whether he assigned the mortgage to 
secure the Directors as individuals or the Bank 
itself. This note was given by Walsh to Henry 
Krouse as Trustee for the individual Directors 
to secure them for taking up the balance due on a 
note given by St. James Building Inc., the original 
loan to St. James Building Inc. having been made 
by Walsh the Cashier out of Bank funds without 
authority.
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T h e  First Defense Set Up by Defendant.

As to the validity of this security given by 
Palmer, he alleges that the mortgage was assigned 
by him without the consent of the Development 
Realty Company and fraudulently as against its 
interest, but it was conceded at the trial that under 
the rule laid down in the case of Perkins v. Trinity 
Realty Company, 69 N. J. Eq., 723, Affirmed 71 
N. J. Eq., 304; that the fiction of a corporation 
could not save Palmer under such circumstances 
and that he was estopped to set up fraud as against 
his own corporation nor could he plead Ultra Vires, 
thus the first defense set up by the appellant has 
been eliminated.

The Second Defense.

The second defense denies that there was any 
debt due to the complainant, Henry Krouse, Trus-
tee, at the time the security was given to secure the 
note of Thirty-six Hundred ($3600.00) Dollars, 
dated November 24, 1914.

Point I.

The respondent shows that from the evidence ap-
pearing in the State of the Case there is sufficient 
foundation for the findings of facts contained in 
the Vice Chancellor’s opinion. The Vice Chancel-
lor states in his opinion that the only point at issue 
in the case is whether there was consideration for 
the assignment made by Palmer to Henry Krouse, 
Trustee, on November 24, 1914. The Vice Chan-
cellor then proceeded to find that the Directors, 
from the moment they discovered that Walsh, Cash-
ier, of the Roselle Bank had made a loan of Eight
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Thousand ($8000.00) Dollars of the Hank’s funds 
to the St. James Company, Incorporated, without 
authority, held him responsible for any impending 
loss that might result and that Walsh in order to 
keep his job as Cashier, readily agreed to assume 
responsibility for any shortage or loss that might 
result and that he requested the complainant and 
his co-directors to reimburse the Bank, promising 
to secure them against loss and to repay them what 
they might pay on his account and that Palmer 
with full knowledge of the situation furnished this 
security. Palmer now alleges that he did not know 
the true situation until the trial or some recent 
date, but it is clear from an examination of Exhibit 
D-l, page 102 of the Case, which is a letter written 
by Walsh to Palmer a month after the assignment 
was made, and apparently written to Palmer by 
Walsh at Palmer’s request, that Palmer knew or 
must have known pretty thoroughly the purpose 
for which he gave the security on November 24th, 
1914. The note, executed by Walsh on November 
24th, 1914, even if it only represented a moral obli-
gation which Walsh voluntarily assumed, neverthe-
less, would have become legally binding from the 
minute it was signed. In other words, whether 
Walsh was legally bound to indemnify the Direc-
tors, or whether he was morally bound, the fact is, 
he signed the note and agreed to pay the “debt or 
default of another person,” the debt or default be-
ing that of the St. James Building Company, In-
corporated, and therefore, Walsh’s note represented 
a valid debt. The appellee insists that there is 
sufficient evidence in the case upon which the Vice 
Chancellor might base his opinion and, therefore, 
there is no ground upon which the appellant may 
set the same aside. The Vice Chancellor has found 
the fact to be that there was consideration and 
there is no further appeal.
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Where the disputed facts are settled by the Court 
below the finding of facts is not reviewable upon 
a writ of error. Person v. Herring, 63 N. J. L., 599. 
Where a case involves only questions of fact and 
the appellate court agrees with the conclusions of 
the Vice Chancellor the decree should be affirmed. 
Hartman v. Hartman, 74 N. J. E., 851.

Point II.

It is unnecessary to determine whether Walsh 
signed the note because lie was afraid of being dis-
charged or whether he felt a personal responsibility 
or whether he made a contract with the Directors 
to make up any loss on the St. James Building Com-
pany note, or whether it was to save himself from 
criminal prosecution; the fact is that there was a 
debt and that the Directors had paid it and reim-
bursed the bank to the extent of Thirty-six Hun-
dred ($3,600.00) Dollars. The debt was actually 
the debt of the St. James Building Company, Incor-
porated, and for one consideration or another 
Walsh signed the note but the Directors refused to 
accept it until good security might be given, - When 
Palmer consented to assign the mortgage in ques-
tion the Directors agreed to accept it; they changed 
their position and assumed an attitude of forbear-
ance toward Walsh and did not press him at that 
time or bring any action against him. It was un-
necessary that the consideration should move di-
rectly from Henry Krouse, Trustee, or the indi-
vidual Directorsto Palmer or to the mortgagor. Per-
kins v. Trinity Realty Company, 69 N. J. Eq., 723, 
Affirmed 71 N. J. Eq., 304. In this latter case it 
was held that consideration need not move to the 
mortgagor under such circumstances or to the as- 
signor and that the debt to secure which the morf-
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gage is given or assigned may be the debt of another 
person. This case further holds that the forbear 
ance extended to the debtor is sufficient considera-
tion for the contract entered into by the person giv-
ing the security to whom no benefit directly moves. 
This principal is upheld in numerous cases. See 
Hockenbury v. Meyers, 34 N. J. L., 346, and cases 
cited.

SUMMARY.

Point I.

There was sufficient evidence upon which to base 
the Vice Chancellor’s opinion. He held that there 
was consideration for the assignment. The Court 
of Errors will not consider an appeal from a find- 
ing of facts if there be a foundation upon which 
the Vice Chancellor could base his findings.

Point II.

By an analysis of the testimony it is clear that 
the note of Thirty-six Hundred (|3 ,600.00) Dol-
lars, signed by Walsh, represented a valid debt for 
which Palmer assigned the mortgage as security, 
and the forbearance of the bank Directors or their 
change of position was sufficient consideration for 
the assignment.

Respectfully submitted,

N. R. LEAVITT,
Solicitor of Complainant-Appellee.
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