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Middlesex County Circuit Court. 

THE BO ROU GH OF ROOSEVELT 

Plaintiff, 
vs. 

HERMAN SHAPIRO AND JACOB LEV-
INS ON , 

Defendants. 

Herm an Shapiro and Jacob Levinson, the defendants 
in this cause , were summoned to answer ·unto The Bor-
ough of Roosevelt, the plaintiff therein, in an action of 
ejectment. 20 

"The Borough of Roosevelt, the plaintiff in this ac-
tion, by Peter F. Daly, its attorney, demands of Herman 
Shapiro and Jacob Levinson, the defendants herein, the 
possession of a certain tract of land and premises situate 
in the Borough of Roosevelt, in the County of Middle-
sex, and State of New Jersey, described as follows: 

"Beginning at a point OI?, the southerly side of the 
Union Landing Road, as the same is laid out on a cer-
tain map or maps described as No. 217 in the Clerk's 

30 Office of the County of Middlesex, entitled, 'Map of 
Building Lots of Lizzie B. Colwell at Carter ,et, Middle-
sex County, New Jersey, filed August 23, 1892, sur-
veyed iby Louis Quien, Elizabeth, New Jersey, marked 
Filed December 8, 1892,' which said point is distant 
fifty-six and sixty-six one-hundredths feet from a point 
formed by the intersection of the said side of said road 
as laid out on said map with the westerly side of the 
branch of the Central Railroad Company of New Jersey, 
at Carte ret, as the same is laid out on said map; thence 
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running westerly along the said side of the aforesaid 
road as laid out on said map, fifty feet to a point in the 
line of land claimed to be owned by H. Gerke; thence 
along said Gerke's alleged line in a southerly direction 
and at right angles with the aforesaid road so laid out 
on the said map, sixteen feet; thence running in an east-
erly direction parallel to the aforesaid line of said road 
as laid out on said map, fifty feet; thence running north -

10 erly at right angles to said lot so laid out, sixteen foet 
to the place of beginning, being six.teen feet off the 
northerly ends of lots thirty-one and thirty-three in 
Block 2 , as described on said maps, and the plaintiff s 
say that their right to the possession of the same ac-
crued on the first day of January, nineteen hundred and 
three, and that the said defendants wrongfully depriv e 
t.hem of the possession thereof, to their damage , one 
thousand dollars. 

20 

30 

"PETER F. DALY, 

"Attorney of Plaintiff. '' 

The defendants answer as follows: 
"And the said Herman Shapiro and Jacob Levinson , 

by Alan H. & Theodore Strong, their attorneys, appear 
and defend this action and say they are not guilty of the 
injury whereof the said The Borough of Roosevelt hath 
complained in its declaration, nor of any part thereof; 
and of this they put themselves upon the country . 

.. And the said plaintiff doth the like . 
.. ALAN H. & THEO. STRONG, 

·'Attorneys of Defendants.' ' 

This action was tried before Frank T. Lloyd, with a 
jury, at the Circuit Court, on the eleventh day of April, 
nineteen hundred and thirteen. ' 

The cause having been heard and submitted to the 
jury, they returned their verdict as follows: 

They find for The Borough of Roosevelt. 
Whereupon it is adjudged that the plaintiff do re· 

cover the possession of the lands in the declaration men· 
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tiqned, and also its costs of suit, which were taxed at 
the sum of seventy-four dollars and four cents ($74.04). 

Judgm ent entered April eleventh , nineteen hundred 
and thirteen. 

State of Nen; Jersey, 
County of Middlese:i:, ss. 

1, Bernard M. Gannon. Clerk of the County of Mid-
dlesex, do hereby certify that the foregoing is a true , 
full and correct copy of a certain judgment as. the same 
is on record in my office in Book M of Judgments, on 
pages 50, etc. 

In testimony whereof, I have hereunto set my hand 
and affixed my seal of said county, this 7th day of Au-
gust, A. D. 1913. 

( Seal) 
BE~NARD M. GANNON, 

Clerk. 

10 
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Middlesex County Circuit Court. 

TI -IE BOROUGH OF ROOSEVELT 

10 vs. 

In Ejectment. 
Notice of Appeal. 

Filed 
HERMAN SHAPfRO AND JACOB LEV-

INSON, 
191:3. 

To Russell E . /!Vatson, Esqu,ire, Attorney for Plaintiff : 
Take notice, that the defendants appeal to the Cour t 

of Errors and Appeals from the whole of the judgment 
entered in this cause on the following grounds : 

L. The Court overruled the following question pro · 
20 poun9e_d on the part of the said defendants to one Au· 

!_· 

30 

gustus vV. Colwell, a witness for said defendants , to 
·wit: ·'What conversation did you have with these gen-
tlemen at that time 011 the subject of the width of Rah-
way avenue?" 

2. The Court permitted Herman Shapiro, one of the 
defendants, to be asked on cross examination, the fol· 
lowing question, to wit: ·'That second R izchak build-
ing that you see on the picture there. how long do you 
remember that being there?'' 

3. The Court admitted in evidence on the part of the 
plaintiff a certain map called the Vidal map and marked 
Exhibit D 3 in said action. 

4. The Court admitted in evidence on the part of the 
;1laintiff a certain other map made by one Simons and 
marked Exhibit D 8 in said action. 

5. The Court admitted in evidence on the part of 
said plaintiff ;:i_ certain photograph marked Exhibit D 4 
in said action. 

6. The Court admitted in evidence on the part of 
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said plaint iff a chtairi other phortograph niarked Exh,ibit 
D 5 in said action. 

7. The Court a·dmitted in evidence on the part of the 
plaintiff° a certain other photograph marked Exhibit D 6 
iti said action. 

·s. The Court admitted in evidence on the part of the , 
plaintiff a certain o~her photograp _h marked . Rx,hil;it D 7 
in said action. 

9. The Court admitt~d the following . que<:.tion. asked · 
on the part of said plaintiff of one Simons , a 'Yitness for 
said plaint iff, to wit : ·' And in locating this southerly 
:,ide of Ra hway avenue as you have stated, and fitting 
it in with the trees , and these various angles that you 
speak of, what was the width of Rahway avenue?" 

10. The Court admitted in evi'dence on the part of 
the plaint iff a certain deed dated June 30, [905, from 
John B. Cro well and wife to De ·witt Winchell, recorded 
in i.\Iiddlesex County Clerk's Office in Book 369 of ' 

1cr 

Deeds at page 454. 
Of 2,r 1 r. The Court admitted in evidence on the part 

the plaintiff a certain other deed of the same grantor to 
the same grantee dated August 7, 190 , recorded in said 
Clerk's Office in Book 375 of Deeds at page 208. 

1 2 . The Court admitted in evidence on the part of 
the plaintiff, a certain map of property of one John B. 
Cro,,·ell, M.D., made by Franklin Yiarsh, surveyor, and 
filed in Middlesex County Clerk's Office March 27, 1905. 
the same being marked Exhibit P 9 in said action. 

13. The Court permitted counsel for said plaintiff in 
summing up after the conclusion of the evidence, to say 
to the jury as follows: ·' I say that Mr. Strong has said 
this is a case of taking lVIr. Shapiro's property w'ithout 
compensating him. I say that there is no such danger 
in this case and there should not be any such thought. 
because Mr. Shapiro. if he purchased from Mr. Colwell 
one hun dred feet, he is entitled to ask Mr. Colwell to 
give him the one hundred feet, and if Mr. Colwell stuck 
him out into the road under a warranty deed, he can 
ask 11r. Colwell to make compensation for the land that 

I' ao 
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he didn't give him," and said Court refused to direct 
and did not direct the jury as requested on the part of 
said defendants to disregard said language, or say to 
said jury ( as so requested) that the question of Sha-
piro's recovery against his grantor, or any gran tor, is 
immaterial in the case and should not be consider ed by 
them. 

14. The Court permitted said counsel in his said ad-
dress to the jury to further say: "The real man was 

1 0 the man sitting there. You heard him go on the stand" 
(re.ferring to one Augustus W. Colwell). And said 
Court approved said language. 

20 

30 

I 5. The Court in charging the jury permitte d the 
jury to consider for the purpose of determinin g the 
southerly line of Rahway avenue, a measurement from 
the head of a certain worm putting out of a creek, said 
worm being mentioned in one of the deeds conveying 
said premises. 

ALAN H. & THEO. STRONG , 

Attorneys for Appella nts. 



Middlesex County Circuit Court. 
A1PRIL TERM, 1913. 

THE BOROUGH OF ROOSEVELT, ) 

vs. ) Ejectment. 

HERMAN SHAPIRO AND JACOB) No. 1 in the Li st -, 
LEVINSON. 

Transcript of stenographer's notes of evidence taken 
in the above ent itled cause, before HoN FRANK T. 
LLOYD, Judge, and a Jury, at the Court House in the 
City of New Brunsw ick , N. J., on the seventh day of 
,\pril, A. D. 1913 at 10-45 a. m. 

APPEA RANCES : 

itR. GEORGE s. SlLZER, 

l\fa RussELL E. WATSON, for the Plaintiff. 

MESSRS. A. H. & T. STRONG, for the Defendants. 

A jury being empane lled and found satisfactory, they 
were sworn. 

Mr. Alan Strong opens the case for the plaintiff. 
Tim COURT: Couns el in these causes having form-

,illy in open Court agreed that cause number two in the 
Supreme Court, White v. The Borough of Roosevelt, 
and cause number one in the Circuit Court issues, Bor-
ough of Rooseve lt v. Shapiro and Levinson, should. 
\1'hen reached upon the trial list, be tried together with 
the Supreme Cou rt issue, it is hereby ordered, on the 
call of number two in the Supreme Court, that both 
causes shall be tried together. 

10 

20 

30 



8 Augustus W. Colwell-Direct. 

MR. SrLzER: vVill your Honor also add the order 
that we are to close? 

THE CovRT : The Court will control that. That is 
done in open Court here. I think there is no trouble 
about that. 

Augustus W. Colwell, a witness produced on behalf of 
1 0 the plaintiff, being duly sworn according to law on 

his oath, saith : 

Direct Examination, by Mr. Alan Strong. 
Q. Where do you reside, Mr. Colwell? A. New 

York City. 
Q. Were you, or was Lizzie B. Colwell formerly the 

owner of a tract of land in the Township of Wood-
bridge? A. Yes, sir. 

Q. And was there a map filed in the clerk's office of 

20, '. that tract of land, dividing it into lots? A. Yes, sfr. 

The Court: What is the map? 
l\l[r. Strong: It is entitled, "Map of building 

lots, Lizzie B. Colwell, Carteret, Middlesex 
County, New Jersey; filed August 29th , or 24th, 
1892; surveyed by Louis Kuien, Elizabeth, New 
Jersey.'' 

The Court: It purports to be what? 
Mr. Strong: Carteret. 
Mr. Silzer: What is the filing number of the 

30 map, Strong, do you know? 
Mr. Strong: It is number 217 of the file of 

maps filed in the County Clerk's office. 
The Court: Filed when? 
Mr. _strong: I don't know that the filing date 

appears otherwise than in the title. 
The Court: This comes from the clerk's office, 

does it? 
Mr. Strong: Yes, sir. Filed August 24th. 1892, 

P. Convery, Oerk. 



Augustus W . Colwell-Direct . 

The Court : I s Carteret the same as the present · 
Borough of Roosevelt ? 

Mr. Strong: Yes ; I think that will be admitted: 
or at least the Borough of Roosevelt includes this 
this part of Car teret. 

Mr. W'atson: Yes, it does. 

Q. Was this filed by the authority of yourself and 
~\lrs. Colwell? A. That map is, but this 1s mutilated · 
somehow or other. l dos 't recognize it. I mean the 10 . 
superscription. 

Q. Something paste d on? A . . No , it is chemically 
clone. The origina l marking is underneath that. How 
it was done, or when, 1 don 't know . 

Q. Do you recognize the map ? A . Substantially, 
)'t!'.>. 

Q. The only thing that you don't identify about it is 
the superscription? A. That I do not recognize. 

Q. Was there a subsequent map filed by way of 
amendment of that map? A. This was the first map 20:: 
filed, because this has alleyways , which was abandoned 
z,ncl put into plain lots without any rear alleys. 

Q. When you say this was the first, you are refer-
ring to a different map that I have shown you? The 
second map I now show you was really the first one 
filed? A . No. My impression is that this is the 
first one, because it has these alleys. The lots are 
wider and deeper . 

The Court: Do not let us get into confusion 
about that. Wha t purports to be the filing of this, :30 
:\fr. Strong? \Va s it filed? 

Mr. Strong: Yes. The map which I now 'show 
the witness, pro duced also from the files of the 
County Clerk's office, is marked ''Filed December 
8th. 1892. P. Conver y, Clerk .'' 

Q. The blue print which I showed you first seems to 
have been filed Aug ust 24th , 1892. A. Yes, sir; and 
December '92? 

Q. And the one which you have now in your hands, 
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filed December 8th, 18~}2, and this, you will not ice by 
the title, appears to be, or is entitled "Amended map of 
building lots at !Carteret, Middlesex County, New J er-
sey, 1892." A. What is your questions, please ? 

Mr. Strong: I do not think they give any date 
of survey other than the dates expressed in filing. 

Q. · Were both of these maps filed at the inst ance of 
~\frs. Colwell? A. Yes, sir. 

10 Q. Lizzie B. Colwell was your wife , was she? 

20 

A . She was. 
Q. And in accordance with these maps were convey-

ances made of the different lots? A. Accord ing to 
that map. Not according to this (indicating ). 

Q. According, you say, to the map of August , r8g12? 
A. The blue print. 
Q. The blue print map, which is the August map. 

By the Court. 
Q. \i\Tas Lizzie B. Colwell the owner of this tra ct? 
A. Yes, sir; at that time . 

By Mr. Strong . 
Q. I show you a deed dated the 30th day of October, 

1899, and recorded the 27th of March, 1900, in book 
315 of deeds of Middlesex County, page 126. W as that 
deed executed by yourself and your wife to Mr . White? 

A . Yes. 

Mr. Strong: I will offer the deed . 

30 A. Is that deed according to the tracing , or the blue 
print? 

Mr. Strong: l offer it now. and then I will state 
that in a moment. 

( Deed entered in evidence and marked Exhibit 
P. 1). 

Mr. Strong: The deed conveys all those certain 
lots being known and designated as lots numbers 4• 
5, 6 and 7.• in block two , on a certain map entitled. 
":vlap of building lots, Colwell. Woodbridg e Town-
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ship, Middlesex County, State of New Jersey ." 
And known as map number 217. That calls for 
the blue print map. • 

Mr. Watson: They are both number 217. 
Mr. Silzer: In order to get it on the record 

properly, one is the December map, and August 
map. 

Mr. Stron g : Wait until I read it . '' And known 
as map number 217, surveyed by Louis 
Quien, Elizabeth, New Jersey, filed August 24th, 1 O :· 
1892, and amended map filed December 8th, 1892, 
at the clerk's office, Middlesex County, New Jer-
sey.'' It refers to both maps. ''Lots number 5 
and 7 facing Unio n Landing Road, . starting fifty 
feet from Colwell Street; lots number 4 and 6 fac-
ing Fitch stree t, starting twenty-five feet from Col-
well street. Above lots all being twenty~five by 
one hundre d feet.'' 

The Court : Is there any difference in the ques-
tion here involved on the two maps? 20 ' 

Mr. Stro ng: No. The maps are indentical in 
regard to that part of it. The second one amends 
the original map in another part. 

Mr. Silzer: We think the maps are very signifi~ 
cant. They differ right at the point where the dis-
pute arises. 

Q. Lots 5 and 7 fronted on Union Landing Road, I 
see. Is there another name for that road? 

A. Rahway avenue. 
Q. That is the same as Rahway avenue, is it? 
A. The same. 

The Court: Is that the · same on both maps, 
amended the same, I mean? 

Mr. Strong: I think so. 

Q. Was it designated on both maps? · A. I think 
Rahway was changed, and they adopted the name Rah-
way long afterwa rds. 

Q. When did you or Mrs. Colwell become the owner 

80 
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of this- entire tract? A. I can''.t remember. I do not 
remember. 

Q. Some time prior to these maps? A. It must have 
been. 

· Mr. Strong: I will put that deed in evidence a 
'· little later. I haven't the original deed, but I will 

put it in before we get much further. 

Q .. At tqe time of her purchase what was the condi-
lO .'ti~n of trii~ ~ract of land? A. What condition do you 

me.an? . · • 
Q. I mean the physical characteristics of it ? Was it 

built upon? A. Some places . 
Q. At the time she bought it was it? A. No, no. I 

bought it originally and business complications necessi-
tated my putting it in my wife's hands . 

By the Court. 
Q. When did you buy it, about, I mean? A . '89.· 
Q. And transferred it to your wife when? A. Some 

20) time afterwards. 

By Jef r. Strong. 
Q. Do you remember when ? A. I cann~t. 
Q. Now I ask you at the time that these maps were 

made , which was in '92, what was the phy sical charac-
teristic of the tract? Was it at that time built upon? 

A. There might have been some building s, but I 
cannot remember. There could not have been many. 

Q. Was it fenced at all? A. There had been a very 

30
_ .. ;;trong, good fence running along Union Landi ng Road, 
or the Rahway Road. 

Q. Rahway avenue . they called it? A. Good strong 
fence up there. 

Q. Was there a survey actually made of the prop--
erty? A. There was. 

Q. For the purpose of being put into lots? A. Be-
fore I bought it, or pretty soon after I bought it. 

Q. Was there another survey made at the time these 
maps were prepared? A. There was anothe r survey 
made covering the vi1lage lots. 
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Q. What do you mean by that? Was that the entirt 
tract? A. No, sir ; that was the tract west of the J er-
sey Central railroad; it was put in village lots. 

By the Court. 
Q. Is that the part that is covered in these maps? 
A. It is. 

By Mr. Strong. 
Q. Do these maps, or not, cover the entire tract? 
A. They do, of the lots. 11'0 
Q. No, but I mean the entire ownership that you 

bought there? A. No, sir. East of the Jersey Cen-
tral Railroad was for manufacturing purposes. There 
were no lots sold. 

Q. Was it all purchased by you in one conveyance? 
A. One con~eyance. 
Q. From whom? A. A man whose name com-

mences with H. 
Q. I can get that in a few minutes. 
A. Hughes, man named Hughes. 'i20 
Q. And· the other portion of it, I mean the portion 

which is not included in these maps, what did you do 
with tha~? A. Manuifacturing purposes. I had a 
river front. 

Q. Was that built upon? A. No, sir. 
Q. It has not been built upon? A. No, sir. 
Q. No factories erected there? A. There is one 

that I put up myself. 
Q. When? A. '89 or '90. 
Q. And you occupied it, did you, the factory? HO 
A. I did. 
Q. For manufactu ring purposes? A. Yes. 
Q. And that occupies a part of the entire tract, does 

it? A. Yes, sir. 
Q. Of which these maps show another part, cover an-

other part? A. The maps cover the building lots, and 
the other part is not mentioned there at all. 

Q. At the time that you made this conveyance to 
:\1r. White, what was the width of Rahway avenue as 
actually in use? 
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Mr. Silzer: I don't think the witness has stated 
that he knows yet. 

The Court: He has lived there. 
:Mr. Silzer: No, he didn't live at this part. He 

used the lower part, beyond the railroad , which is 
a considerable distance away , for manufacturing 
purposes . 

The Court : Let us see if he observe d it. 
Mr . Strong: I will withdraw the question and 

, 10 put it in a different form . 

Q. At the time that you made this conveyance to 
·white, in October, 1899, was there any fence existing 
along the line of Rahway avenue? A. No, sir. 

Q. There was none then? A. The inhabitants had 
taken the fence posts away. 

Q. Down to what time was there a fence there? 
A. ,A, very good one. 
Q. And was down to what time? A . Tha t I cannot 

tell .' 
!O Q. Was it there when you became the owner of the 

property? 

Mr . Silzer: I object to that. I don't think Mr. 
String ought to put the words in his mouth. 

The Court: He has already stated that, Senator. 
Mr. Silzer: He stated he couldn 't tell. 
The Court: No, he had already stat ed when he 

bought it there was a good fence ther e, a wooden 
fence, he said. 

SO By the Court. 
Q. Was there a ,fence there when you got it? 
A. There was a good fence. 
Q. How long did it remain there , the question is. 

By Mr. Strong . 
Q. After you bought it? A. Well , I don't think 

more than five or six or seven years. It went away 
by piecemeal . First one set of rails and then another, 
and then we pried up the posts . 
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Mr. Strong : Shall I put in the documentary 
title of Shapiro with this witness or not? 

.The Court : Why don't you finish with him as 
to what he knows about the width of the street, 
and its boundaries. ? 

1-'Ir. Strong: Because the testimony would per-
haps relate to both cases, that is what I was think-
ing of. 

The Court: Just as you please about that. 

Q. What was there, at the time that you made the 
conveyance to White, to indicate the width of Rahway 
avenue? A. Very soon after I bought I had the 
authorities from Woo dbridge examine the property to 
define where the line of the road was.. They settled-

Mr. Silzer: I object. 

Q. I don't care to have you give that, since the other 
side object to it, but what I want to get is, what was 
there on the ground physically to indicate? A. Trees, 
and the fence. 

Q. What trees were there? A. Large elm trees, six-
ty-five years of age, about. 

Q. And where did they stand? A. They stood on 
the north side in the yard of the people. They stand 
there yet. On the south side they stood outside of the 
line, boundary line. 

Q. Outside- A. Of the fence, of where the fence 
had been. 

Q. These lots of White are on the south side , are 
they not? A. They are. 

Q. The trees on the south side stood outside of your 
front boundary? A. Yes. Outside of the fence. 

Q. How many of the trees were there? A. Possibly 
ten. There might have been less, but I think ten. 

Q. Did they stand in a column, or otherwise? 
A. No, they were distances apart, if I remember cor-

rectly, from twenty to thirty feet , not less than twenty. 
and maybe more than thirty. 

Q. And with referenc e to each other, you s~id they 

10 

20 
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were twenty or thirty feet apart, and how did they stand 
rather with reference to the side of the road? 

A. Relatively in a straight line, as though they had 
been planted intentionally. . 

Q. And where were they with reference to the road 
as it was actually used at that time? 

A. The road was run between the two lines of trees. 
Q. The one line on each side? A. About nearly cen-

tral. 
Q. Do those trees exist there at this time? A. On the 

north side they do. On the south, no. 
Q. Do you know what has become of them? 
A. They were cut down. 
Q. Do you know by whom? A. I don't know by 

what orders, but when the street was talked about be-
ing wider, and they settled they wanted to do it, I 
found the stumps laying on another section of my 
land, but the trees were down. 

Q. Did you order them cut down? A. I did not. I 
requested that they should not be cut down. 

Mr. Silzer : I move . to strike out that question 
and answer. 

The Court : The last part is not responsive. 

Q. Did you and Mrs. Colwell make other convey-
ances of lots on these meadows? A. Yes, sir. 

Q. Numerous or otherwise? A. What is that? 
Q. How many, about? A. Couldn't tell you. 
Q. ·well, were there a large number, or a small num-

30 her. 
Mr. Silzer: I object as immaterial. 

A. I could only tell you by going to the records here 
in town. 

The Court: When you say other conveyances 
do . you mean ~ccording to this plan? 

Mr. Strong: Yes. Out of this tract, and in ac• 
cordance with the maps. 

By the Court. 
Q. You say there were -? A. There were some, but 
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1 can't remember the number. 

By Jvlr. Strong. 

17 

Q. Did you and Mrs. Colwell make conveyance of 
two lots to a man by the name of Steinberg? 

A. Yes, sir. 

Mr. Watson: I object. This is not the way m 
which the case was to go in, according to Mr. 
Strong's statement. 

Mr. Strong: I don't care especially about put- 10 
ting it in, only while this witness is on the stand I 
wanted to get his testimony with reference to con-
veyance as regards those lots, but if your Honor 
thinks I ought to reverse it-

Mr. Watson: I will withdraw the objection and 
let it go at this time. 

A. How I found the road width ? 

Mr. Strong: I haven't the original Steinberg 
deed here. I will put that in. I have an agree- 20 
ment here, I see. 

Q. Have you anything else to say with regards to 
what there was to define the width of the highway, 
Rahway avenue? A. The distance across from fence 
to fence, I have that distance, it was forty-nine and 
one-half feet. It was generally considered a three-

Mr. Silzer: I object to that. 

Q. Do you know the measurement between the old 
fence that you said existed in front of your lots, and 
the fence on the opposite side of your tract? A. Three 
rods, forty-nine and one-half feet. 

Q. Was that the actual measurement? A. Yes, sir. 
Various places. 

Q. Do you mean to say throughout the entire front 
of your property, or where? A. No variation-no ap-
preciable variation. 

By the Court. 
Q. What was the length of the front of your prop-

30 
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erty on the road? A. 1 think it was about seventeen 
hundred feet originally. I may be astray, but not 
much. 

By Mr. Strong. 
Q. Was the entire front included in these maps? 
A. No, sir. The land east of the Jersey Central 

Railroad is not included on either map. 
Q. That fronted on Rahway avenue also, did it? 
A. It did. The same width. 
Q. Has that other portion ever been plotted in lots? 
A. No, sir. None of my land has ever been plotted 

in lots prior to my buying it. 
Q. I am talking now since then. Has the other por-

tion ever been plotted in lots? A. No. 
Q. On the other side of the railroad? A. East of 

the railroad if has not been plotted; except one or two 
small blocks. 

:Vlr. Silzer: I would like to have those maps put 
20 up so the jury can see what we are talking about. 

M,r. Strong: I offer those maps in evidence. 
( Blue print entered in evidence and marked Ex-

hibit P 2). 
(Second · map entered in evidence and marked 

Exhibit P 3). 
The Court: What is the claim on behalf of the 

Borough, that this is a four rod street? 
Mr. Watson: That this is a sixty foot street. 
Mr. Silzer: Sixteen feet in dispute. They claim 

SO it is a forty-four foot street, and we claim sixty 
feet. 

The Court .: I understood the witness to say that 
his actual measurement showed forty-nine and 
one-half feet. 

Mr. Watson: He did say that, but the pleadings 
call for sixteen feet. And in the case of Roosevelt 
v. Shapiro, Shapiro is actually in possession of six-
teen feet. 
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Cross Examin ation, by Mr. Silzer. 
Q. Mr. Colwell, will you step down here, please. At 

the top of the August map is "Union Landing Road.'' 
That is the road that is now called Rahway avenue, 
isn't it? A. Yes. 

Q. That also appears at the top of the December 
map? A. Yes. 

Q. Marked "Union Landing Road ." I understand 
that the Augus t map, which is the blue print ' on the 
left, was the first one that you had prepared, and the 10 
one on the right, the December map, called the amend-
ed map, is the second one you had prepared? 

A. I don't see the date on that. 

Mr. Stro ng: Here it is. It 1s turned upside 
down. 

Q. Your idea was. that the December map, the one 
on the right hand side, which had the alley in, was the 
one that you had, but on which you didn't sell the lots? 

A. I have never sold a lot on that map . 20 
Q. And that was the old map, but the one on the left 

- A. If my memory serves me I did not sell on that, 
because those lots are deeper, and there was an alley, 
and then they were made up to the other line here. 

Q. · But the map on the left, the August map, as we 
call it, so as to distinguish it, that is the one upon which 
you sold your lots ? A. That is the one I sold all the 
lots. 

Q. Both of these maps which you filed show the road 
in question to be forty-four feet wide, don't they? ao 

A. I think that is what I found, forty-four, or forty-
nine. 

Q. Haven't you already testified that it was forty-
nine and one-half feet , and you found it so? A. It 
was a three rod road . 

Q. So that you have it measuring now five and one-
half feet shorter than you found it on the road, is that 
right? A. I haven't seen these maps to discuss the 
width of the road. I am going by my memory of twen -
ty years ago. 
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Q. Both of your maps show the road, according to 
the map, to be forty-four feet wide, don't they? 

A. Yes, they are both forty-four feet. 
Q. And you have already testified that you found 

upon the ground, by actual measurement yourself, as 
you stated running uniformily throughout, the road to 
be a three rod road, forty-nine and one-half feet wide? 

A. I did state that, but there is a big chance that I 
am mistaken, and that is the correct figure . 

.Nk Strong: When he said that, he points to 
the map. 

Q. Are you mistaken now, or were you mistaken 
when you testi.fied positively a few moments ago that it 
was a three rod road? A. I would rather depend up-
on those figures there.. 

Q. Why did you then testify positively under oath 
and clearly say that you found the road to be forty-nine 
and one-half feet? A. Because that was my impres-

20 sion now from memory that I have drawn on thirty 
years ago. 

Q. Is it true that the road was forty-nine and one-
half feet? A. I would rather depend upon that for 
that (indicating). 

Q. Will you swear that it wasn't forty-nine and one-
half feet, after having sworn that you found it so? 

A. I will depend upon that. That is the figure upon 
both maps. 

Q. Will you swear that it was not forty-nine and on~ 
30 half feet wide? A . I will swear it was these figures 

here. 
Q. You will now swear it was these figures? 
A. Yes. 
Q. And a fow moments ago you swore it was .those? 
A. I did say so, but I was drawing on my memory 

of thirty years. 
Q. Then why didn't you say to Mr. Strong, Mr. Col-

well , that your memory was a little in doubt about it, 
and that you would not swear? 

A. Well, I have said that several times. 
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Q. Did you say that with reference to this forty-nine 
ieet? A. I don't remember that. 

Q. In the first map you had an alleyway put through 
the back of these lots, didn't you? A. Yes, sir. 

Q. That alleyway was- A. In this map (indicat-
ing). 

Q. The first map that you had prepared the alley-
way was ten feet wide, wasn't it? A. Yes. 

Mr. Strong: You are confusing the maps, be-
10 cause this is the first map. 

Mr. Silzer: No, the gentleman said this was 
the first map that he drew that had an alley in it, 
but he didn't sell by that, and he drew another one 
and sold by that. 

Mr. Strong: As to which is the first map, I 
think you ought not to try to confuse the witness. 
The dates will show which is the first. 

Q. According to the December map, which was the 
first map that you made? 20 

Mr. Strong: That is not correct. 

Q. That is true, isn't is? A. I don't say that is true 
at all. If that is a date in issue. 

Q. That is the date of filing. A. Well, by file. 

Mr. Strong: Refer to them by the dates of fil-
ing. 

Q. This map is dated 1890. Do you remember that 
now? I am speaking now of what we call the Decem-
ber map, .filed in December '92? A. Well, my impres-
sion is now that I made that map with the streets with 
the convenience that rubbish and garbage together-
rather than get out on the front street. 

Q. That is not the question. The question is whether 
the map which we have called the December map, and 
which is dated in 1890, whether that wasn't the first 
map that you made. and that afterwards you made the 
other one marked the August map, from which you 
sold? A. That was made on the red lines in 'go. These 

ao 
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are made on the blue lines, and I had that map and 
changed it to black lines-I should say black lines, I 
changed it to black lines. I read that from the dates. 

Q. The December map was the first map you made ? 
A. The red lines. 
Q. The first map itself? A. No, that don 't hold good 

at all. This here was made later. The black lines 
must have been taken out of the records here , and put 
in later when this thing was made (indicating ). 

10 Q. Black lines taken out of the record? A. The 
drawing was taken out. 

Q. Off the record? A. And black lines put in. 
Q. Didn 't you file this map as it now with the county 

clerk? A. With the red lines, not with the black. 
Q. Do you mean to say the county clerk put black 

lines after you filed it? A. No , he did not. That was 
done in my office. That is plain to be seen , because you 
will notice the black lines overspreading the red, and I 
did not sell a map on the red lines. 

20 Q. Did you originally plan to sell it with an alley? 
A. I did. 
Q. And after you changed your mind about it? 
A. Yes. 
Q. Therefore the December map , which had the al-

ley on it , was the first map, and when you decided not 
to sell according to the alley , you used this one? 

A. You use the word red lines , that was my first 
map. 

Q. I didn't use the word red lines. A. No, I want 
30 you to, because that specifies that part of the drawing, 

but this part, the lower part , the back streets , Randolph 
street was made after the red lines were made. 

The Court: Does there appear to be any date 
of filing except December '89? 

Mr. Silzer: No, but the map is dated '90. 
Mr. Strong: That is, the red lines are dated '90. 

A. That is what I want to convey. 
Q. What I want to know is whether the December 

map was the first one upon which you star ted to do 
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business, and whether that wasn't the map which was 
afterward changed to the August map since which time 
you have used the August map for the selling map? 

A. When you use the red lines on the first map, yes. 
Then I changed it and put on the black lines on these 
two, and you will find my deeds read that way, unless 
there happened to be a mistake. 

Q. Why did you file both maps? A. Because I 
didn't want to sell by the red lines. I wanted to sell 
by the black. 10 

Q. Then this was the first map, wasn't it? A. I 
should judge it was, from the dates. 

Q. Will you point out to me the lots that Mr. White 
is interested in, lots 4, S, 6 and 7 in block two? A. 4 
5, 6 and 7 (indicatin g). 

Q. This is Rahway avenue, is it? A. Yes. 
Q. Here is lot 4 (indicating), 5, 6 and 7, is that cor-

rect ? A. Correct. 
Q. And Mr. Shapiro's lots, where are they? A. I, 

2, 3 is railroad. I think Shapiro's is 22. -20 
Q. This is 29 there, (indicating). A. I believe the 

railroad has three lots there. Now you are asking me 
to go back twenty years. 

l\!Ir. Strong: 3 I and 33 in block two. 

A. There is 29, 30, 31 and 3-3. That 215, thirty-one 
and six-tenths is the railroad. Those to the west, 3 r 
and 33, are Mr. Shapiro's. 

iAdjourned until 2.00 p. 111. 

Afternoon Session , 2.00 p. 111, 

Augustus W. Colwell, resumed. 
Cross Examination (continued), by Mr. Silzer. 

Q. Mr. Colwell, will you come back again and get to-
gether on this map. One of your answers this morning 
reads this way, "The distance across from fence to 

30 
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fence, I have that distance, it was forty-nine and one-
half feet; it was generally considered a three''-and 
then you stopped. Did you mean a three rod road? 

Mr. Strong: You struck out that portion. It 
was withdrawn. 

Mr. Silzer: I have a right to ask that now. 
Mr. Strong: Don't say that he said that. 

Q. Considered a three, that is where it stopped. Now 
10 J ask you whether or not this is considered a three rod 

road? A. Yes. 
Q. That is forty-nine and one-half feet? A. I heard 

it spoken of as a three rod road. 
Q. You were asked the question "Q. Do you know 

the measurement between the old . fence that you said 
existed in front of your lots, to the fence on the opposite 
side of your tract? A. Three rods, forty-nine and one 
half feet. That is right, isn't it? 

A. That was three rods. That would be three rods, 
20 forty-nine and one-half feet . 

Q. You sa.w some trees there, didn't you? A. Yes. 
Q. Well, the trees on one side of the road were out-

side of the fence line, and on the other side of the road 
they were inside of the fenceline, weren't they? 

A. Yes. 
Q. On your side of the road they were outside of the 

fence line? A. Yes. That is I remember. I am not 
taking my oath to a foot or an inch, but I remember it 
being outside of my original fence. That fence has 

30 been torn down many years. 
Q. You don't know how far the trees were from the 

fence line, do you? A. From the fence? They were 
touching it in some cases. That is my memory of it. 

Q. Might be as wrong about that as you were about 
the forty-nine feet , I suppose? A. I am telling you it 
is my memory of it. 

Q. I am trying to find out how your memory it? 
A. I am telling you the best of my memory. 
Q. Have you talked with Mr. Marsh and Mr. Strong 
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about this part of it? A. Not a word. 
Q. Not a word since this morning? A. Not a 

breath. 
Q. You understand that the amount in dispute be-

tween the borough and the owners to whom you sold 
i(, sixteen feet? A. I believe .they took the sixte~n feet. 

Q. If this road was as you said, forty-nine and one-
haH feet instead of forty-four feet-twenty-two on each 
side? A. Twenty-two on each side. 

Q. That is forty -four. Now i,f it was forty-nine and lO 
one-half feet, as you first stated, that would be five and 
one-half feet different from what is shown on your 
map, wouldn't it? A. The map is correct. 

Q. And you are incorrect? A. My statement was 
drawing on memory a good many years back. 

Q. I say, if your first statement was correct, that 
would account for five and one-half feet, wouldn't it? 

A . It couldn't be correct, because it only was ·forty-
four. 

Q. Why did you swear to it? A. Because I was 2o 
trusting to my memory. 

Q. Well, aren't you doing that in everything you 
are saying now, trusting to your memory? A. A great 
deal of it I am trusting to my memory. 

Q. If you add the ten feet alleyway that you first 
put upon your map1,~lo 1thedi.ve foot and a half that you 
found when you testified a while ago, that will make fif-
teen [feet and :,a half, which is just the difference in dis-
putes between your people and the borough , isn't it? 

A. That alleyway was- 80 
Q. Won't you answer the question? A. I am doing 

it, and I am going to answer it my way. That alley-
way was merged into this back line of streets, and no 
possible connection would it have with widening the 
street. The same way when I make a mistake in say-
ing forty-nine, the difference cannot be merged into 
what you took off the street. 

Q. You had a certain amount of land, didn't you? 
A. Yes. 
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Q. And you laid it out in a certain number of lots, 
didn't you? A. Yes. 

Q. Now, according to this map, that is the August 
map, you have got New Jersey avenue here , haven't 
you? A. The regular map-

Q. Can't you answer the question, please , Mr. Col-
well. . How far is New Jersey avenue at Colwell street, 
from Jersey avenue to Rahway avenue? A. Well, I 
say New Jersey avenue is not on my selling map, nor 

10 this street is not named, nor this, (indicating) , but New 
Jersey avenue is-

Q. Will you please answer the quetion? A. I will if 
I can. I am trying to answer it my way . 

Q. You are not listening to me. I am asking you 
how far on the August map it is from Jersey avenue to 
Rahway avenue? 

Mr. Strong: That is apparent on the face of the 
map. 

Mr. Silzer: I have a right to ask him. 
Mr . Strong: I object. These are things that 

are apparent on the face of the map. 
The Court : Yes, but I think it is competent 

cross,-examination in testing the witness' memory. 
Mr. Strong: Memory as to the contents of the 

map. 
The Court: He is testifying from the map. I 

think the examination is a fair one. 

( Question repeated by stenographer.) 
il U A. I have no Jersey avenue. 

Q. Don't you see it in front of you on the August 
map? A. I see it on that, but I have no Jersey ave-
nue-

Q. This is the map that you filed, isn't it? A . I did 
but this must have been somehow or other-you have 
got me confused now. There is no Jersey road--Jer-
sey railroad, yes, but there is no Jersey dirt road here. 

Q. Can't you answer? A. I will try to. 
Q. Why don't you do it, Mr. Colwell? A. I am 

trying to. 
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Q. My quest ion was, how far is it on your August 
map from Jersey avenue, as outlined on your map, to 
Rahway avenue? A. Now, understand, I don't admit 
to any Jersey avenue on· my selling map, or located in 
Carteret. 

By the Court. 
Q. Mr. Colwell, counsel is referring to a street marked 

New Jersey avenue, and asks you what the distance is 
from that to this road? 10 

Mr. Strong : If counsel had said New Jersey 
avenue it would have been strictly accurate. 

A. It is two hundred feet, and twenty-two feet to the 
centre of the road. 

By Mr. Silzer. 
Q. To the southerly side of the road is two hundred 

feet, isn't, from the southerly side of the road to New 
Jersey is two hundred feet? A. Yes. 

20 Q. Will you come over here, please. On the Decem-
ber map, from the southerly side of Rahway avenue to 
what is now called Fitch street is two hundred feet, 
isn't it? A. It is one hundred feet and one hundred 
feet, yes. 

Q. Now in the middle of the last one hundred feet 
you have put a ten foot alleyway, · haven't you? 

A. No, I haven't. 
Q. Within that same two hundred feet that runs 

from Rahway avenue to Fitch street on this map is out-
lined a ten foot alleyway, isn't it? A. In red, yes, but 
in black, no. I am giving you figures on the black lines. 

Q. I am asking you whether upon this map of your's 
- A. That map is no good to get the distance from 
one avenue to the other. 

Q. Isn't much good anyhow, is it? A. I haven't sold 
;_i,nything on that map. 

Q. If you took that ten foot alleyway with the five 
and one-half feet that you said Rahway avenue was 
wider, that would make the sixteen and one-half feet 
that is in dispute between you. wouldn't it? 

30 
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A. That alleyway was taken out twenty or thirty 
years ago. It is not a recent take out. 

Q. You made the map, you put it out then, didn't your 
A. To take from the black lines to those black lines 

is two hundred feet. Exclusive of any alleyway at all. 
That is in red lines. It was never used for a sale. 

Q. You left that alley in there? A. No, I didn't 
leave it in there, not with the black lines. 

Q. What did you put it on for? 
A. Put it on for the red lines. 
Q. I don't care whether you put it on m green or 

yellow, I want to know why you put Central Alley 
through there ? 

A. For the convenience of buyers, so that they could 
take out their rubbish and garbage and ashes. 

Q. Wasn't it done because you had sixteen feet to 
account for so as to let your people shove back that 
ten feet? A. No. 

Q. Then why didn't you put alleyways through these 
other lots? 

A. Those would be a better class of people than would 
get on the back line. 
Q. Why didn't you put alleyways on those? 

A. Because there wouldn't be a good class of people. 
Q. How did you know who was going to buy? 
A. I didn't. I only thought it. 
Q. That is the best explanation you have? 
A. I can't have any other reason. 
Q. But you never did sell according to this latter , did 

you? A. No. 
Q. Then is that because the better class of people 

didn't show up? A. No, it is because I found the people 
didn't want it. 

Q. Who was it repudiated? 
A. I couldn't tell you now. 
Q. Do you recognize that street shown on this photo-

graph? A. No names on the street, but I should judge 
I could say yes. 

Q. Well, now, let us be sure whether you are going 
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to say yes or no this time? A. I should say I recognize 
it, although there is no names on the street. 

Q. What is it? A. It is part of Carteret. 
Q. What do you see on there? What is that building 

that sticks out there? A. It is Mr. Shapiro's building. 
Q. What is on thes.e lots over here (indicating)? 

Mr. Stron g: I object. There is nothing of that 
kind in the case for the purpose of cross examina-
tion at this time. 

The Cour t : I thin_k that is true. 
Mr. Silzer: I have a right to identify them while 

the witness is on the stand. 
The Court: Yes but you are going further and 

asking him to describe the condition of the photo-
graph, and what it represents. 

Mr. Silzer : I am going to ask him if he recog-
nizes that second street. 

10 

The Court : He may answer the question 
whether he recognizes a photograph, if that is all ~O 
you want to do. It is not available to use to the 
jury. 

Mr. Silzer : Oh, no, not at the present time. 

A. If the name wasn't on it I would not recognize it. 

By Mr. Strong. 
Q. They put the name on it, did they? 
A. Oh, no, it is photographed on it, two names there. 

I would not recognize it without those names. 

By Mr. Silzer. 30 
Q. Do you recognize the other one without the 

names? A. I recognized it because it was opposite 
there. 

Q. Do you recognize those? 
A. No, sir ; except by the names. 
Q. Do you recognize the picture? Do you recognize 

the street? No, I do not recognize the street without 
those names. 

Q. I just ask you the flat question-
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A. I answer it that way, no, without the names. I 
have a right to put that qualification in. For me to say 
no, I am wrong; for me to say yes, I am wrong again. 

Q. Wrong all the time then ? 
A. I would be in that instance. 
Q. Did you sell the Central Railroad station prop-

erty too? 
A. I did. 
Q. That is next to Shapiro's.. A. Yes, sir. 
Q. Do you recognize that on this picture? That you 

couldn't recognize unles.s there was a name on it? 

Mr. Sitrong: I object. I think the witness has 
said he does not recognize the picture, and that is 
as far as the matter ought to go. They cannot 
make testimony upon our case. 

The Court : I think, Senator-

A. I do not see any building I recognize as the rail-
road station. 

The Court: I think it is a matter that is outside 
of the direct examination, and if it is intended to 
prove those photographs it can be done otherwise. 
If you are trying to refresh this witness' memory 
by something, if that is the purpose of it-

Mr. Silzer: The witness has testified to the width 
of that road, and here are photographs of some old 
locations, as I understand it, and I want to see if he 

· recognizes them. 
Mr. Strong: They are not photographs of old 

locations. 
The Court: He may answer if he recognizes 

them, but I don't think it is competent to go on 
and introduce the contents of the photographs. 

Q. You do not recognize, you say, the Central Rail-
road station on that? A. I do not. 

( First photograph shown witnes.s marked D I 

for indentification.) 
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(Second photograph shown witness marked D 2 

for indentification). 

Q. Where is the original map from which that blue 
print was made ? A. I don't know. 

Q. Why not? A. Because I haven 't got it. 
Q. What did you do with it? A. I don't know 

where it is. I haven't seen it for years. 
Q. Have you looked for it? A. Yes. 
Q. Couldn't find it? A. No. 
Q. Well, you sold by both of these maps, didn't you? 
A. No, sir; I did not sell by the tracing. 
Q. Well, your deed to Mr. White says, being known 

and designated as lots 4, 5, 6 and 7 on a map entitled, a 
map of building lots at Colwell, Woodbridge Township, 
Middlesex County, New Jersey, known as map 217, 
surveyed by Louis Kuien, Elizabeth, New Jersey, filed 
August 24th, 18g,2. That is one map, isn't it? 

A. That is evidently one map you are reading. 

10 

Q. And amended map filed December 8th, 1&)2, that 2 0 
is the other one, isn't it? A. l don't understand the 
phraseology. If it is, it refers to the black lines. 

Q. This deed refers to both maps, doesn't it? 
A. Oh, yes; it refers to both of the maps. 
Q. So that you are wrong again when you say that 

you didn't sell accord ing to both maps, aren't you? 
A. No, I am not wrong. 

Re-Direct Examination, by Mr. Strong. 
Q. Did the alleyway designated in red have anything 

at all to do with the question of the width of Rahway o 0 
avenue? A. Never did: 

Q. Have any reference to it at all? A. Not in the 
slightest. It was merely a matter of convenience for 
the buyers. 

By the Court. 
Q. Was it taken out of the one hundred feet between 

streets? A. No, sir. The lots were one hundred feet 
deep, plus ten feet for the alley. That was two hun -
dred and ten feet. 
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Q. In the original plotting on the blue print it is one 
hundred feet between streets, as I understand it? 

A. Two hundred feet between streets, front lots and 
rear lots. 

Q. 1And the street on the white print corresponding 
to New Jersey ave_nue, is that the same distance from 
the street- A. The red lines on the tracing-

Q.. (Continued)-from this avenue (indicating)? ls 
that the same distance from Rahway avenue that New 

10 Jersey avenue is? A. No, sir; one is two hundred and 
ten and the other is two hundred. 

By Mr. Strong. 
Q. Is there any difference in the line of Rahway ave·-

nue? A. No, sir; there is no difference in the line of 
Rahway avenue. It was just as I bought it, and just 
from which I sold, and just according to the directions 
given me by the authorities in Woodbridge. 

Mr. Silzer: I move to strike the last out. That 
20 is not responsive and it not evidential. 

Mr. Strong: You are sensitive on that point. 
Mr. Silzer: I don't propose to let him run in a 

lot of stuft that he could not do legally. I am very 
sensitive about that. 

The Court : Yes, it is stricken out. 

Q. Was the width of Rahway avenue ever given to 
you by any of the public authorities? 

Mr. Silzer: I object, for obvious reasons. 
30 Mr. Strong: What are .they? 

Mr. Silzer: If any public official told him any· 
thing, it does not bind the Township. 

Mr. Strong: It may or may not. It depends on 
how it was done. 

Mr. Silzer: Let us have the way it was done. 
Mr. Strong: I have got to make a start some-

where. 
The Court: Of course there could be ways in 

which a municipality could bind itself, but I thin~ 
it ought to appear, Mr. Strong. 
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Mr. Strong: I don't know what there is about it. 
Mr. Silzer: You ought to know. He is your 

witness. 
The Court: He may answer the particular state-

ment whether he received any information from 
any municipal authority. 

; " .;J " ~;.iAI 
( Question repeated by stenographer.) 

The Court: Objection sustained. 
10 

Q. Did you get any information from any municipal 
authority regarding the width of Rahway avenue? 

A. I did. 
Q. From whom, and in what manner? A. Judge 

Brown of Woodbridge, he came up there-

Mr. Silzer : One moment. 

Q. Who was Judge Brown? A. I don't know what 
his political position was, or official position, hut he 
was a prominent man in Woodbridge in the council. 20 Q. Was he a member of the Township Committee, 
do you mean? A. He was. 

Q. Did you make any application to the Township 
Committee on this subject? A. I did. 

Q. In what way did you do it? A. I asked him to 
send somebody up there to see whether my deed and 
the drawings I was going to make would be correct. 

g. Who did you make that application to? A. To 
the Township Committee of Woodbridge. 

Q. In session, as they were in meeting? A. I 30 
couldn't tell you. I guess I sent it to the county clerk. 

Q. Do you mean a written application? A. Yes. 
That I daresn't say. 

Q. When you say the county clerk, do you mean the 
clerk here in- A. No I mean the · council clerk, or 
the Township Clerk. 

The Court: vVas the township the predecessor? 
Mr. Strong: Yes. 

A. We were seceders. 
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Q. At the time you are now referring to did the Bor-
ough of Roosevelt exist? A. No, sir. 

Q. In what municipality was this property included? 
A. Woodbridge Township. 
Q. Following your application that you have refer-

red to, did you have any communication with the Town-
ship Committee, or any of them? A. They came up 
there to examine the situation. 

Q. Who did? A. Judge Brown, and some other 
10 gentlemen of the committee. I do not know their 

names. 
Q. When was that with reference to the making of 

these maps? A. Before the making of any of them. 
Q. ·what conve.rsation did you have with these gen-

tlemen-
Mr. Silzer: I object to that. 

Q. (ContinuedJ-'-at that time, on the subject of the 
width of Rahway avenue? _ 

:.! l) Mr. Silzer: I object to that. The action of the 
body, as shown by the minutes of the Township 
Committee, j,f any action whatever was taken, are 
the best evidence. 

The Comt: Mr. Strong, I am not inclined to 
think that there is enough to indicate an authority 
in any individual to speak, at this time. 

Mr. Strong: Does your Honor overrule the 
question? 

The Court : I think it 1s inadmissible at this 
'.l .J point. 

Mr. Strong: Prays exception. 
Exception allowed-sealed accordingly. 

Judge. 
Re-Cross Examination, by fvfr. Silzer. 

Q. 1\fr. Colwell, did I understand you correctly when 
you said to the Court that the alleyway was taken out 
of a block that was two hundred and ten feet long? 

Mr. Strong: Wide. 
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Q. Or wide ? A. I said the alleyway was included-
the lots were one hundred feet deep, each of them, and 
the alleyway came in between. 

Q. So that the whole block was only two hundred 
feet? A. No, that would be two hundred and ten, but 
I can't swear that is the correct thing by the red lines. 

Q. Didn' t you swear to that when the Court asked 
you? Didn 't you tell the Court that the block was two 
hundred and ten feet? A. I told him-yes, I said that. 

Q. It is not true, is it? A. I don't say that it is not l 0 
true. I might be mistaken. 

Q. Why do you say things if you might be mistaken? 
A. Because I haven't stated them. 
Q. Why do you say them? Why don't you say, I 

don't know, I may be mistaken? A. Well, perhaps I 
had better. 

Q. Don't you think you had better? Suppose you 
look at this map and see whether it is not two hundred 
feet instead of two hundred and ten. Running from 
Union avenue down Colwell street, lot number one is :.! 0 
one hundr ed feet , isn't it? A. On black lines yes. 

Q. Well, on every line it is one hundred feet, isn't it? 
A. No. 
Q. Isn't the red line that runs parallel with the black 

line one hundred feet? A. Yes, but here is the red line 
running down here to that line there (indicating). 

Q. I am talking about lot number one. A. Then the 
red line comes beyond and it comes down here. 

Q. Isn't lot number one one hundred feet deep? 
A. Yes. :h> 
Q. And isn't lot number two, which is immediately 

beneath it, one hundred feet deep? 

Mir. Strong: I object to that. Counsel is mis-
leading the witness constantly, and I th'ink your 
Honor ought to see the map. The witness said 
yes, by the black line. They had no existence ex-
cept by black line; lots number one and two 
through red lines. One and two are black lines. 
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By the Court. 
Q. When you speak of red lines what do you mean, 

those that run on down here (indicating? A. Yes, 
sir. They were there to the alleyway. One hundred 
and twenty, or one hundred and twenty-five, then the 
alley was ten, and then here was another one hundred 
and twenty, or twenty-five, I can't see what it is. Tha: 
was the street. Here commenced the other street, which 
has the red lining, was all abandoned, · and the new m1e 

10 with the black lines over it_, and you can easily distin-
guish the black line covering the red lines, so that it re-
solved itself into one hundred feet there, one hundred 
feet here, and then a new street which is now catlcJ 
Fitch street. 

20 

By Mr. Silzer. 
Q. I get right back to the question I asked you be-

fore, didn't you say to the Court that the alleyway of 
ten feet was in addition to the one hundred feet in dt>pth 
of each lot? A. That is where I was mistaken. 

Q. That is all then. A. In making the idea that the 
red lines were the same depth as the black lines. They 
are not. The red lines are deeper. 

Re-Direct Examination, by 1tfr. Strong. 
Q. Is the width of the alley, the ten feet width of the 

alley, additional to the depth of the lots shown in red? 
A. They are shown in two ways there. 
( Question repeated by stenographer.) 
A. What about it? 

30 Q. Is it additional? A.. Yes, sir. 

B1; the Court. 
Q. Was the alley put on only with reference to the 

lots as plotted in red ink? A . Yes, sir; only 
Q. And not with reference to the black lines? 
A. Never. Not at all. 
Q. Which was first on the map? A. It is evident 

that the red lines were first, and the word "amended~' 
is covering the black lines. 
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By Jfr. St rong. 
Q. As I understand you, I think you have already 

stated it, and I don't want to repeat if you have, that 
the line of Rahway avenue, whether it is shown in red 
or in black, is identically the same? A. Identically the 
same. It was never changed by me. 

Q. Or anybody else until the- A. Oh, no. It was 
arbitrarily changed. 

Ja~nes T. White, the plaintiff, being duly sworn accord-
ing to law on his oath, saith : 

Direct Ex amination, by Mr. Strong. 
The Court: Mr. Strong, was it your intcnt10n to 

examine the last witness with respect t(• the other 
property specifically, or is it contende ·J that wha~ 
he has said respecting this covers the other? 

10 

.Mr. Strong: He has testified generally about the 
width of the street through his entire frontage. 20 

The Court: Yes, but he said nothing , as I re-
call, about the Shapiro lots, as to their exact loca-
tion, and how they bordered on the 3treet. 

Mr . Strong: _ They appear by plotti11g on the 
map. 

The Court : And by description in the deed. 
Mr. Strong: Yes. So that I don't know a:; 

there is anything specific that I care to ask ' him 
about the Shapiro lots. 

30 The Court : Alright. 
Mr. Strong: I will say to your Honor that I 

am in a little uncertainty as to whether I shoui.d 
put in Shapiro's case now, or later, after they have 
put in their case . That is, letting the Shapiro case 
take the regular course that it would mturally 
take. Shapiro's testimony. 

The Court : I was only speaking with relieving 
the witness. If you had finished with him. that is 
all ther e is to it. 
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Mr. Strong: I am s.ubject to your Hono r's direc-
tion as to that part, as to whether I should put in 
Shapiro 's title now, or wait until after they had 
put in their's. The two cases are being trie<l to-

gether. 
The Court: I think it is a matter entire ly iH your 

own control. 

Q. Mr. White, where do you live? A. I live at 497 
Fourth street, Brooklyn, New York. 

10 Q. Are you the James T. White mentioned in this 
deed from Augustus W. Colwell and wife , marked Ex-
hibit P I? A. Yes. 

Q. Dated the 3oth of October, 1899. ·Ait the time 
that you purchased these lots had you seen the property 
there, the lots that you bought? A. Oh, I had seen 
them, yes, years before. 

Q. What is that? . A. I had seen them years before. 
Q. And when did you see them last, with reference 

to the deed? How long prior to the deed ? A. Do 
iO you mean the maps? 

Q. No, the lots , the ground? A. Oh, I saw them a 
few days before I signed the deed. 

Q. What was the condition of the lots at that time? 
Just describe to us how the property lay 1 and what it 
"' as ? A. On the block ref erred to there was a house 
on the corner, to my recollection. 

Q. On the corner of what street? A. Tha t is Third 
and Fitch, or Colwell and Fitch. 

Q. Not on Rahway avenue? A. In my_ recollection 

30 there is nothing in that neighborhood on Rahway ave-

nue. 
Q. What was there on Rahway avenue along the 

front? A. I couldn't just say. I think the re was a 

fire house there. 
Q. Fire house? A. Yes, on Rahway avenue. 
Q. What part of Rahway avenue? A . Th at is just 

to the, I would say to the east, right near the New Jer-

sey Central Railroad tracks. 
Q. Well , do you remember the trees tha t Mr. Col-
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well has referred to? A. The first opportunity, when 
I first looked at the property trees were there. 

Q. What was there to indicate the width of Rahway 
avenue at that time? A. The stakes. Oh, I don't 
know. 

Q. Where were the trees with reference to the tra-
velled part of Rahway avenue? A. There was a 
mound there, and they were up on the mound. 

Q. Where was the mound with reference to your 
lots? A. It was immediately in front of them. My 10 
lots were on the mound. 

Q. When you speak of the mound, just what do you 
mean? A. Well, it is an elevation of four or five, may-
be six feet above the roadway. 

Q. Above the roadway? A. Yes. 
Q. And were there any of these tre~s on your lots? 
A. There were, yes. 
Q. Where were they with reference to the roadway? 
A. They were parallel ; they ran parallel with the 

road. 20 
Q. In line? A. I couldn't say that. I never took 

particular notice of that. 
Q. Well, where were they? Wrere they on the mound 

or were they down below ? A. They were on the 
mound. 

Q. Was there any fence in front of your lots when 
you bought them? A. I never saw one. 

Cross Examination, by Mr. Silzer. 
Q. Mr. White. the fire house that you speak about 

being there when you bought your lots, can you point 
that out on this D I for identification? A. No, I 
couldn't. 

Q. Take a look at this\ please, at the extreme right of 
the picture. is that the fire house? 

Mr. Strong: I object. Counsel is making the 
same effort that he made with the last witness to 
work in the se photographs, whatever they may be, 
on our case. 

30 
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T}:ie Court: I know, but they will not be per-
mitted to be used in any way, nor permitted to be 
worked in. If he wants to get them identified from 
the witness, it saves recalling him. 

Mr. Strong: Well, but he is calling his atten-
tion to a specific property on the picture. He is 
not asking him, do you recognize this as a photo-
graph of the locality generally, but he is calling at-
tention to some particular thing on it, with the idea 

10 of proving it. 

20 

The Court: I think counsel is not offending on 
cross examination up to this point. 

Q. Do you recognize this picture D r for indentifica-
tion? A. I do not. 

Q. Take a look at it? A. I don't know the place. 
Q. Just look at it carefully? A. I make the answer 

the same way. No. 
Q. Where do you live? A. Fourth street, Brooklyn, 

New York. 
.Q How often have you been out to Rahway avenue? 
A. I have been there probobly once in five years. 
Q. When were you there recently? A. About three 

or four years ago. 
Q. Is that the last time? A. Yes. 
Q. Do you recognize the picture in front of you as 

Rahway avenue? A. No, I couldn't. 
Q. Do you recognize Mr. Shapiro's property on that? 
A. No. 
Q. Do you know where the fire house is that you 

SO speak of? A. I pass it in passing from the station to 
my house. 

Q. It is between your lots and the station, isn't it? 
A. Yes. 
Q. How far up from the station? A. Oh, I should 

judge seventy-five or one hundred feet. 
Q. Do you know where Mr. Shapiro's building is? 
A. Couldn't locate it, no. 
Q. Have you known Mr. Shapiro brought suit 

against the Borough? A. I certainly do. 



James T. White-Cross. 41 

Q. Do you mean to say you were interested in the 
same litigation and didn't know where Mr. Shapiro's lot 
is? A. I am not interested in the same litigation. My 
suit was independently started. 

Q. Yes, but you know both suits were on the same 
question? A. Practically, yes. 

Q. And you don't know where Mr. Shapirds house 
is? A. No, I do not. 

Q. Haven't the slightest idea, have you? A. Except-
ing that it is on Rahway avenue, that is all. 

Q. Did you ever see it? A. I may have seen it, yes. 
Q. Don't you know whether you did or not? A. I 

don't know, no. I don ·t know what houses I saw in 
Carteret. I couldn't swear to it. 

Q. Have you been down there since the street has 
been opened? A. Once. 

Q. Do you remember a house that sticks out into the 
road between your lots and the station? 

Mr. Strong: I object. 

A. Yes. 
Q. What? 

Mr. Strong: I object. We haven't gone into 
Shapiro's title as yet. 

The Court : That is true, but you have gone into 
the boundaries of this street, and anything that 
deals with the physical structure of the street, and 
what is on it, may throw light, I think. 

Mr. Strong: Here is a photograph-

10 

•J O The Court: No, he is not asked about the photo- 0 

graph. 
Mr. Strong: I know, but it is part of the same 

thing. He is asked about recent conditions, what 
sticks out in the street now. That is not the ques-
tion we are trying, and I have not gone into that at 
all. The question is when did these originate. 
What they may have done to the street since then 
-admitted they have w1dertaken to move some 
parts of the street. 
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The Court : If that is the purpose, how can it be 
competent? 

Mr. Silzer: That is not the purpose of it. He 
has identified a certain building, and I am trying 
to get him to locate that building, just from my in-
vestigation, according to his own testimon y. 

The Court : Is the Shapiro building-
Mir. Silzer: Just below it. 
The Court : Put there before this litigation, of 

10 course, commenced , I suppose? 
Mir. Silzer: Of course. 
,Mr. Strong: Yes, but not before the time he 

bought his lots. 
Mr. Silzer: That does not make ant difference. 
Mr. Strong: Yes, that is all I have asked him 

about. 
Mr. Silzer: In order to get him to identify the 

fire house that he has spoken about , I can ask him 
about any of these things. 

20 The Court : If those are matters of construction 
that have arisen since, they cannot thro w light on 
it. 

Mr. Silzer: They haven't arisen since; and fur-
thermore, this witness has spoken of a certain 
building. Now I am testing him by cross examin-
ing the man to locate that building, so we may 
know where that building is. One of the ways of 
testing him is by saying, don't you know where the 
Shapiro building is, the one that sticks out in the 

30 street, do you remember that. To locate, in con-
junction with that , this fire house that he spoke 
about. 

The Court: It is quite obvious it would be un-
fair to introduce conditions that exist now, by the 
guise of cross examination, and there by give the 
impression to the jury that there was a status of 
this street fixed and established by construction on 
it. 

Mr. Strong: Your Honor will recall, moreover, 
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that the fire house was not on the front street at 
all, but on Fitch avenue. 

Mr. Silzer: No, Rahway avenue. 
Mr. Strong: He didn't say that. 

By Mr. Strong. 
Q. Where was the fire house? A. On Rahway ave-

nue. 

By Mr. Silzer. 
Q. Do you know where Mr. Shapiro's store is? 

Mr. Strong: I object. 

A. No, I couldn't say that. 

The Cour t : He may answer that. That far I 
think it is inoffensive. 

Mr. Strong: Where his store is now, or was 
then? 

The Court: He has simply asked the question as 

10 

to the witness' knowledge. 20 
Mr. Strong: At this time, where it exists? 
Mr. Silzer: Yes , 

A. I don't know. 
Q. You don't know ? A. No. 
Q. Do you know whether Shapiro 's store is between 

your lots and the railroad station? A. I don't know. 
no. I couldn't swear to it. 

Q. Do you know whether the fire house that you re-
fer to is between your lots and the railroad station? 

A. Yes. 30 
Q. It is? A. Yes. 

Frankl-in Marsh, a witness produced on behalf of the 
plaintiff, being duly sworn according to law on his 
oath, saith : 

Direct Examination, by Mr. Strong . 
Q. Where do you live. Mr. ·Marsh? A. Rahway. 
Q. What is your profession? A. Civil engineer. 



44 Franklin Marsh-Direct. 

Q. How long have you been a civil enginee r? 
A. Since 1881. 
Q. '81? A. '81. 

The Court: I suppose there will be no objection 
to ·Mr. Marsh testifying as an expert surveyor, is 
there? 

Mr. Strong: I am not calling him as an expert 
surveyor at this time, but I presume his qualifica-

1 O tions would be admitted. 

20 

Q. Have you been living in Rahway all tha t time? 
A. All except one year, that is, since 1865. 
Q. Do you know the locality of the Rahw ay road as 

iedicated on the Colwell maps here that have been of-
fered? A. Yes, sir; I can remember that place since 
l\1r. Pierce was on it . And long prior to Pierce, and 
prior to Colwell. Since 1872 I can remembe r that well. 
I used to be in the express business and used to drive 
down to that dock to get the express matter . 

By the Court. 
Q. What was it known as then, Mr. Ma rsh? 
A. Why, I don't know as it had any part icular name. 

Union Landing Road, or Blazing Star Road, or New 
Blazing Star Road. I don't know as it had any name 
at all. 

By Mr. Strong . 
Q. Did you use to travel the road quit e frequently? 
A. Yes, sir. 

30 Q. As early as '72? A . Yes, sir; day in and day out. 
Q. And since then what familiarity have you had 

with it? A. I staked some two or three , or three or 
four hundred lots for Mr. Colwell there. 

Q. Have you had occasion to be down in that locality 
and see the road actually from time to time ? A. Well, 
I guess Carteret really gave me a living for about ten 
years. 

Q. Do you mean in making surveys ? A . In mak· 
ing surveys : yes , sir. 
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Q. At your earliest recollection in 1872, that was the 
date you fixed? A. Yes, sir. I have been down prior 
to that, but I know well from '72. 

Q. Well, say in 1872, this Colwell property was then 
known as the Pierce property? A. Yes, sir; Pierce 
owned it then at that time , if I mistake not. 

Q. vVhat use did Pierce make of it? A. Well, he 
used to plant wate rmelons, I can remember that. 

Q. Was it a farm then? A. It was a farm, yes. 10 Q. Was it, or not, enclosed? A. It was enclosed, 
yes. 

Q. By fencing? A. Yes, sir. 
Q. Were there farm buildings on it? A. Yes, but 

not in this particular portion. They were down at the 
place called the ship. 

Q. What was there to define the limits of this road 
called Rahway avenue, or the Union Landing Road, as 
you call it? A. Fences on either side. 

Q. On the side of the Pierce property was there a 
fence? A. Yes, sir. 

Q. Extending the whole width of the property? 
A. Yes, sir. 
Q. Subsequently, and how long after that was that 

fence maintained? A. I couldn't say. I surveyed the 
lots. The fence was then down, but the line was there, 
the line of post holes. 

Q. The fence was then down, was it? A. It was, I 
think, down. 

20 

Q. Wholly, or not? A. It was practically all down. 
80 Q. When was that? A. I have an idea about '92. 

Shortly after this map was made by Mr. Kuien. 
Q. Shortly after the map was made? A. Yes. 
Q. The post holes were then visible, were they? 
A. Yes, sir. I don't doubt---i\vell, no, I couldn't find 

any now, because they have been completely dug away. 
Q. How did those post holes, and how did the origi-

nal fence agree with the line of Rahway avenue as 
shown on these maps of the Colwell property? A. On 
that, as laid down by Mr. Kuien, I don't think there was 
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a shadow of turning. lt was almost in a straight line 
without any deviation on either end. 

Q. What was a straight line? A. The fence line 
a.greed with Mr. Pierce's survey . 

.Hy the Court. 
Q. That is these maps? A. Yes, these maps. I 

used that blue print, or one blue print, for use in the 
field. 

10 By Mr. Strong. 
Q. What was there on the other side of the street, 

opposite the Colwell property? A. Well, it was fenced 
Q. The fence at that time existing? A. Yes. Partly 

picket on the north side in those days. 
Q. What was the width between the fences? 
A. Well, I don't know. I presume forty-four feet. 

That is it practically. 
Q. Between the two fence lines ? A. Between the 

two fence lines, yes. That is in front of the Colwell 
20 vroperty. 

Q. I am speaking of the Colwell tract shown on these 
maps as a whole, and the distance between the fence in 
front of that property and the fence on the other side 
of the road? A. Practically forty-four feet. There 
might be some slight deviation on the north side. 

Q. The north side is the side not Colwell's side, but 
the opposite side? A. Well, Colwell owned there, and 
where he owned there it was forty-four feet. 

Q. The tract is shown on these maps as wholly on 
30 the southerly side? A. Wholly on the southerly side; 

yes, sir. 
Q. From the time you first became familiar with the 

property, down to the time that you made the survey 
there for Colwell, was there any change in the line of 
Rahway avenue as it was indicated by the fences on the 
southerly side, and as indicated on these maps? 

A. No, I think it was indentically the same. 
Q. After that when was there any change in that line, 

the first change? A. W)ell, of actual knowledge I don't 
know. I ~now that there is a change now• 
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Q. Do you know when approximately? A. No, it 
is within the past four or five years. 

Q. Within the past four or .five years? A. Yes, the 
township has widened out. 

Q. On which side? A. Practically on the south side. 
Q. That is on the Colwell tract? A. That is on the 

Colwell tract; yes, sir. 
Q. To what extent? A. They practically widened 

there sixteen feet. 
Q. Speaking with reference particularly to the White IO 

lots, do you know the location of the lots of White? 
A. Yes. 
Q. You have heard their numbers given here as 7 

and 9 in block two. Was the street widened there at 
those lots ? A. Yes, the street is widened now . 

Q. And within the last three or four years? 
A. Within the last four or five years, or three or four 

years; I don't know exactly when it was. 
Q. To what extent? A. Sixteen feet to the south. 

It was widened on the south side of it. 

Mr. Silzer: I understand you are exhausting 
these witnesses in both cases. 

Mr. Strong: The witnesses as far as they have 
gone, yes. 

Cross Examination, by Mr. Silzer. 
Q. How old are you, Mr.· Marsh? A. I am fifty-

seven years old. 
Q. What year were you born in ? A. '56. 
Q. And lived in Rahway all this time? A. Since aO 

1865, excepting one year. 
Q. Since 1865? A. Excepting one year. 
Q. Where did you live before that? A. San Fran-

cisco, California, and Linden, New Jersey. 
Q. When was it that you first started to go through 

Roosevelt? A. Along in the '90's, about '90. 
Q. What were you doing there in '7'2 then? A. I 

said I drove an express wagon. I was interested in the 
txpress business in '72, along there, I took the express 
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between New York and Rahway, and used to come 
down there to the dock for a year or more to get the 
goods. 

Q. You were then a boy of sixteen, were'nt you? 
A. Yes, sir. 
Q. And as you would go along you would look at the 

fences ? A. Yes, sir. 
Q. \,\That other fences can you tell me about in 1872 

along the Rahway road? A. Why, I should say that 
1 O all fences were up. 

Q. You would say all were up? A. Yes. 
Q. Weren't any of them down then, were there? 
A. It was .the exception, rather than the rule, to have 

them down in those days. 
Q. Were there any of them down on that road? 
A. Not to my recollection, but I remember the old 

rail fence that used to be down along the-
Q. You have been there surveying for Mr. Colwell, 

haven't you? A. Yes, I done some work for him. 
20 Q. You staked out these very lots for him which are 

now in dispute? A. Yes, I spent a summer there. 
Q. You feel a slight amount of responsibility for 

these lots being where you staked them? A. I don't 
think there is any responsibility attaches. I staked 
them. 

Q. And you have been his surveyor engaged in this 
case, haven't you? A. W:ell, yes. 

Q. You made an affidavit for the purpose of getting 
ar: injunction against the borough in the Shapiro case? 

30 A. I think I did make an affidavit in that case. 
Q. Well, in other words, you have been retained by 

Colwell, or by Shapiro and White? A. Well, Shapiro 
only. I have never seen Mr. White before to-day. 

Q. You are interested to the extent of being a sur-
veyor retained by one side? A. Yes if that makes it 
so. 

Q. Does that stimulate your recollection any, Mr. 
Marsh? · A. Not particularly. 

Q. Tell us whose fence was down on that road in 
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1872? A. I don't know of any fence being down along 
there. 

Q. Do you remember any particular fence that was 
up? A. Yes. 

Q. Whose fence can you recall? A. They were all 
up. 

Q. All up? A. Practically, yes. 
Q. Why do you say practically? A. Because I don't 

remember any being down. 
Q. You are not sure about it at all, are you? A. I 10 

don't believe there was a fence down. 
Q. Do you mean to tell this jury that you, a sixteen 

year old boy in 1872, can remember to-day the different 
fences and what shape they were in in 1872,? A. Yes, 
I remember the Pierce farm. 

Q. That is not what I asked you. What was it at-
tracted you to the Pierce farm, the watermelons grow-
ing on it? A. Yes, they had watermelons growing 
there. 

Q. The whole farm was covered with watermelons? 20 
A. No, but we used to steal one once in a while. 
Q.. What else did they raise on this Pierce farm? 
A. I don't remember anything else but the water-

melons. 
Q. How many acres were there in this Pierce farm, 

about one hundred and fifty, weren't there? A. I don't 
know. I presume the deed states, about eighty includ-
ing the salt meadow. 

Q. You surveyed that, didn't you? A. No. 
Q. Were there any fences on the Krutky place? 30 
A. Yes. 
Q. When is the last you saw that fence? A. When 

I saw it last? · 
Q. Yes. A. Four or five years ago. 
Q. Same fence that was there in '7'2? A. Well, I . 

don't say it was the same fence. 
Q. Same location? A. Yes, same location. 
Q. That was a fence continuing on with this Pierce 

farm, wasn't it? A. Yes. 
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The Court: Is that outside of the boundaries? 
Mr. Silzer: That is the next property to the west 

Q. That is the next property to the west, isn't it, Mr. 
Marsh ? A. Yes, the next property to the west. That 
was fenced. 

Q.. Do you remember the Radley fence, that was the 
next property to the east? A. That was fenced. 

Q. And that continued right on with the Pierce farm 
fence, didn't it? A . If my memory serves me right it 
continued right on. 

Q. That is the same, isn't it? A. Now? 
Q. Yes. A. No. I should say it had been moved 

Lclck. 
Q. Moved back? . A. Yes. 
Q. When was it moved back? A. I don't know. 
Q. Long ago? A. I couldn't tell you. 
Q. Didn't you keep track of the fences down there? 
A. No, I didn't keep track. I say I was there only 

20 
a year in '73, and then I don't know anything about it 
until 1890. I passed to and fro over the road many 
times since. 

30 

Q. You went down in '72, that was the one year 
when you drove by with an express wagon? 

A. Over it, yes. 
Q. And you didn't think about the thing again until 

18go? A. No. I presume I have driven by there 
many times. 

Q. I say you paid no particular attention to it then? 
A. I didn't pay any particular attention. 
Q. The Radley fence continued right on with this 

Pierce fence, didn't it? A. My impression is that it 
did. It had never been moved back. 

Q. Was the road the same width on the east of this 
Colwell property as it ,vas in front of Colwell? 

M St I b . t It 1·s not within the di-r. rong : . o J ec . 
rect examination, and it is not material. What we 
are concerned with is the width of the road in front 
of this seventeen hundred feet. 
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Q. There was an isolated fence line-

.Mr. Strong: If it varied in some other places 
what difference does it make, it cannot effect the 
merits of the case. 

The Court: I think it is cross examination. 

( Question repeated by stenogropher.) 
A. I think it was. 
Q. And was it the same width to the west of the Col-

well property as it was in front of the Colwell? 10 
A. No, slightly narrower. 
Q. How much narrower? A. I should think it nar-

rowed up to one place within twenty feet. 
Q. That is the property west of the Colwell tract? 
A. Yes. 
Q,. Came down to twenty feet? A. Narrowed in to 

twenty feet, yes. 
Q. Didn't you dra w a map making it sixty feet? 
A. I don't think I did. 
Q. How is your recollection on that? A. Well, you 20 

might ask me. I made a map according to the fence 
line. 

Q. Didn't you make a map which was sixty feet at 
the west of th is Co~well property? 

Mr. Stron g : Where do you mean, immediately 
adjoining? 

Mr. Silzer : Yes , sir ; immediately adjoining. 

A. Possibly I did. 
Q. If you did, how is that consistent? A. I might 30 

have made two maps. 
Q. One twenty and one sixty ? A. Yes. No, I 

didn't make one twenty ; I said it narrowed down to at 
one place. 

Q. How is it you make streets in such condition on 
the maps? A. I made it as I thought was right. 

Q. You were a man who saw this from 1872? 
A. I did. I say I made a map according as the fence 

line was. 
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Q. Do you know where John street is? A. Yes. 
Q. Where is that located with reference to the Col-

well property? A. Directly in front of it, just slightly 
below Colwell street. 

Q. Is it part of the Colwell tract? A. Yes. 
Q. Part of the Colwell tract, isn't it? A. Yes. 
Q. That is just west of Colwell, isn't it? A. No, it 

is directly in front. Do you mean John B. Colwell? 
Q. Yes. A. You asked where John street was. 

10 Q. Yes. A. John is on the north side of the road. 
Q. That is directly opposite the Colwell tract, isn't it? 
A. Yes, very nearly opposite Mr. White 's lot. 

By the Court. 
Q. What are the points of the compass on those two 

maps ? A. orth is to the upper part of the map. The 
road · runs southeasterly, south sixty-six degrees east, 
about. 

Q. Then the west end is that side ( indicating) ? 
A. The west end is this side and the east end is that 

IO s1·de (' d' t· ) m 1ca mg . 

80 

The Court : You are looking at the map from 
the south. 

Mr. Silzer: This is about north (indicating). 

By Mr. Silzer. 
Q. Will you show me where John street is? It is on 

the opposite side of Rahway avenue, isn't it? 
A. I would say it is about in here (indicating). 
Q. Almost opposite Colwell avenue? A. No. 
Q. Just a little east of Col,well avenue? A. It 1s 

one house or two. 
Q. Did you make this map number 221? A. No, sir. 
Q. Take a look at the bottom? A. I didn't make it. 
Q. Take a look at the bottom? A. That is a forgery. 
Q. That is a forgery ? A. Yes, it is a copy. Not 

even certified. 
Q. Is it a copy frm a map that you made? A. I pre-

sume it is, but I wouldn't swear to it. 
Q. Did you make the original of which this is a copy? 
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A. I don't know that this is an absolute copy. I say 
l didn't make that map. 

Q. Did you make a map with the same title this is, of 
that same location? A. Possibly. I wouldn't swear 
t0 that either. 

Q. Isn't this a copy of an original map that you 
made? 

A. I don't know. If I had the two and compared I 
might say so. I think possibly it is. 

Q. You think possibly it is? A. Yes,. I can't af- 10 
firm it or deny it. 

Q. This is a map that is filed in the county clerk's of-
fice? A. Yes. 

Q. Do you recognize it ? A. It is not my work. 
Q. Well, the original is your work, isn't it? You 

think it is? A. No, I don't think that is my work. 

Mir. Strong: What number is that map? 
Mr. Silzer: 221. 

Q. Did you make a map like that? A. I made a 20 
map like that. 

Q. Tell me in what particular this copy. which is on 
file as the original record in the county clerk's office, is 
different from the original which you made? 

A.. I couldn't tell you. 
Q. It is not any different that you could say, is it? 
A. I don't know. 
Q. Will you tell me what you have made Rahway 

avenue on the original of which this is a copy? 
A. No, sir; I couldn't tell you. 30 
Q. What does it show on that map? 
A. Does not show anything. 
Q. Doesn't it show forty feet? 

Mr. Strong: I object. 
A. No sir. 
Q. You say it doesn't show forty feet? 

Mr. Strong: I object. 
The Cour't: T think that is a proper objection. 
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Q. Do you recognize the handwriting on the top 
here "Copy, F. lVL"? 

A. I said that is my handwriting ''copy''. 
Q. You have marked on the top of this map, which 

is on record in the county clerk's office, in your own 
handwriting? A. Yes. 

Q. ''Copy F. lVl."? 
A. But without ever being compared. 
Q. Do you certify upon the records-

10 A. That is no certification. I just put that there to 
show that I didn't make that map. 

20 

30 

Q. By putting on it "Copy, Franklin Marsh' ' ? 
A. Yes, it was a copy, and it wasn't the original, nor 

it wasn't the original I gave that man. 
Q. And yet you put on this map which is in the 

county clerk's office, in your own handwriting-
A. Yes I did that. 
Q. ( Continued)-"Copy, F. M.''? And you know in 

putting that on there that every man who has searched 
title relies on the fact that y~u certified on the top there 
"copy"? A. No, I don't sign that way. 

Q. Didn't you sign "Copy, F. M."? 
A. Yes, I put F. M. there. 

lVIir. Silzer: Now I submit I have a right to 
ask him what he made this very road in dispute, 
and at this very point. 

The Court : On the original map undoubtedly. 
Mr. Silzer: He has certified this one as being 

a copy, F. M. 

A. I only signed to show it wasn't my work. 
Q. The way to show it wasn't your work was to 

put on ''Copy, F. M."? 
A. That it was a copy of anything. I don't know 

who put that on, or when it was filed, or how it ever 
got there. 

By the Court. 
Q. Mr. Marsh, do I understand you to say-
A. I didn't make the map. 
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Q. I understa nd you to say you didn't make the map, 
but are the words "Copy, F. M." your handwriting? 

A. That is my writing, yes. I presume it is the 
same map, but I can't affirm or deny. There may be 
some errors in there. 

Q. Do you recognize it? A. I made a survey there, 
but it doesn·t seem to me that I made quite as much 
in here. Or [ may have made two maps. 

Q. When did you make the entry on there ''Copy, 
L M.''? A. l couldn't tell you. Years ago. 

A. Was it before or after the filing? 
/: I. Oh, after the filing. 
Q. ,After the filing? 
A. After the filing, of course, or else it wouldn't--

it must have been in the office at that time, or else I 
couldn't have had access to it. I don't doubt but wk~t 
i· is a true copy, but I wouldn't swear that it i.s a 
true one. 

Q. What is your best recollection about it? Does it 

10 

conform to the or iginal which you made? 20 
A. I don't know. I can't affirm nor deny, Judge. I 

didn't have a map with me to compare to see if it 
was. 

Q. Have you any recollection of why you put the 
words there? A. To show it wasn't my work. 

Q. To show it wasn't the original, you mean? 
.tl. To show it wasn't the original. It was signed 

by my name without any scale or anything else. 

Ry Mr. Strong. 
Q. Do you know whose wntmg it is? 
A. T haven't the slightest idea ; don't know who 

made it. 

By Mr. Silzer. 
Q. Did you lay any lots out on the ground from this 

map? A. Yes, sir; I did. 

Mir. Strong: What map? 
Mir. Silzer: The map you hold m your hand. 

A. I suppose I put eight or ten. 

30 
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Q. According to this map, didn't you? 
A. I don't say that map, but a map like it; yes, sir. 
Q. A map like it? A. Yes. 
Q. And there you made Rahway avenue forty feet, 

according to the way you laid it out? 
A. I don't know how I made Rahway avenue. I 

didn't survey for Rahway avenue. 
Q. Didn't you put it on this map, and didn't you 

lay the lots out according to a street Rahway avenue 
10 opposite this place? 

A. I don't think I took measure. I just put the 
street on there. 

Q. Isn't this drawn according to scale? 
A. I don't know that the street is. 
Q. Haven't you said on this, drawn according to 

scale? 
Mr. Strong: This is not his work at all. He 

has not said anything about a scale on this map. 
The Court: I do not know what the witness' 

20 attitude is toward it. Among other things he says 
he does not doubt that is a true copy, and then 
again he says he never compared it and does not 
know whether it is a true copy. 

Mr. Strong: Here is a map; to be sure it is 
on file in the clerk's office, but who made it, whether 
it was a surveyor, nor with what accuracy it was 
made, we don't know anything about it. It pur-
ports to be a copy of this witness' work, and yet 
he says he has never checked it up. 

30 The Court : This cross examination wholly de-
pends upon the propriety of using the map on the 
theory that it is his work. 

Mr. Strong: Well, it is not his work, and he 
said so. 

The Court: The actual map is not his work, but 
I do not know whether he means to say with re-
spect to whether it is correct or not. 

Mr. Strong: ;fhey are(depending on the scale of 
the map as showing forty feet, whereas they now 
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say forty-four feet. The scale is forty feet to 
the inch, and your Honor could see how much 
would depend upon the accuracy with which this 
map was drawn from the original. We don't any 
of us know who did it. We don't know with what 
accuracy it is done, and for them to depend upon 
a mere difference in scaling a map which we don't 
know who made, and which nobody has ever veri-
fied the accuracy of, is altogether unfair, and the 
witness is quite right in saying that he does not 10 
stand for it, in the absence of his own map, or 
something to show that this has been accurately 
taken from it. You can see a very slight differ-
ence in the use of a scale would make all the 
difference they are talking about, between forty 
feet and forty-four feet. 

A. The width of the street, Ill order to make any 
figures, or comparison, I wouldn't guarantee it twenty, 
or thirty or forty feet. 

Q. Mr. Marsh now I show you a map filed in the 20 

county clerk's office number 267? 
A. Yes, sir: that is my work. 
Q. No doubt about that, is there? A. No doubt. 
Q. This map shows the property directly opposite 

the property in dispute, doesn't it? A. Yes, sir. 

B31 the Court. 
Q. What is the date of that map? A. 189'5. 

By Mr. Silzer. 
ao Q. You show that on Rahway avenue, don't you? 

A. Yes, sir. 
Q. How wide do you show Rahway avenue? 
A. I don't know. There are no fig11res placed there. 
Q. Will you scale it? 
A. I wouldn't guarantee the scaling. 
Q. Will you scale it? 
A. It wouldn't be any use if I scaled it twenty feet 

or forty feet. 
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Q,. Haven't you got a lot of other streets on there? 
A. Yes, those are right. 
Q. But this one may be wrong, is that it? Didn't 

you put on the bottom of your map, scale is what? 
A. Yes. 
Q. Scale is what? A. Scale is sixty feet. 
Q. To the inch ? A. All I guarantee there is this 

line here (indicating) . 

By Mr. Strong. 
Q. When you say that, which line is that? 
A. The south line of the property, and not the 

north line of Colwell. It has no reference. It wouldn't 
tie in there. 

By Mr. Silzer. 
Q. w:m ypu scale Rahway avenue as you nave 

shown it on that map? 

Mr. Strong: I object. The witness has said it 
has no reference to the northerly line of Rahway 
avenue. 

A. It shows forty-four feet. 
Q. Are you sure about that? 
A. If that is sixty, yes. 
Q. Suppose you take it opposite Christopher street 

and see what it is? Don ·t you know the ruler you 
are holding? Have you got the •right ruler? 

A. That is fifty. l don't guarantee the width of that 
street; I don't put any figures on. 

O QI. (Whlere is :Christopher , street? Opposite what 
place on our location? 

A. It doesn't come opposite there at all. 
Q. Isn't it opposite the Colwell tract? A. No. 
Q. Where is it? A. Why it is down in front of 

the other Colwell tract. 
Q. Is there any part of this map opposite the Col-

well . property? A. Yes, about 
Q. John street is. isn't it? A. The line comes in 

about here; it comes in just in front of the old home· 
stead. 
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By Mr. Strong. 
Q. When you say here, you had better get it on 

the record. That is between Christoher and Charles 
5treets? A. I should say within two hundred feet 
west of Charles street line would be in here some-
wheres (indicating). 

Q. That is the side line of the Colwell property? 
A. That is the side line of the Colwell property. 

Say two hundred feet from Charles street. 

By Mr. Silzer. 
Q. Take it at the point you have just marked. 

wide is Rahway avenue shown there? 
A. I tell you I don't know. 
Q. Well, look at the scale? 

Mr. Strong: I object. 

How 

A. I tell you the scale has nothing to do with it in 
this case. 

The Court : Answer the question. 

A. lt is marked fifty feet, and possibly it was fifty 
feet there. There was a break in the road there, but 
I didn't intend to show any break, and had no refer-
ence to the other property when I made that survey. 
In fact, there are no lines of any streets down there 
to indicate when you come down to a fine point. 

Q. I show you map number 527, the King Marsac 
map, do you know where that is? A. Yes. 

Q. Just west of the disputed iand, isn't it? 
A. It is some west. 
Q. How wide is Rahway avenue there? 
A. I don't know. This line here is marked (indi-

cating). That line is just put in to show a street, and 
never measured across. 

By Mr. Strong. 
Q. When you say this line is correct, what line do 

you mean? 
. The north line. or the Line h1rthest firom the 

20 

::JO 
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property which I surveyed; I never put it m, never 
measured it across. 

Q. With reference to this particular map, you said 
this line is correct. I want to get it on the record, 
which line you said is correct? A. I mean to say the 
line furthest from the property surveyed in question. 

Q. When you said one line was correct, I want to 
know which line you meant? 

A. This line here is correct (indicating). 
Q. Is that the north, south, east or west? 
A. This is the south line. 
Q. Of Rahway avenue? Yes, of Rahwa y avenue. 

That was the fence line at that time. 

By Mr. Silzer. 
Q. Tell me as shown on this map the width of Rah-

way avenue there? 

Mr. Strong: I object to the question for the 
reason that that is not involved in the case in any 
way, and is not cross examination. The witness 
is not here as an expert ; he is simply here testi-
fying to how he found the fences on the Colwell 
property at a certain time. His work as a sur-
veyor is presented as relating to other tracts en-

. tirely and he is asked how he is-
The Court: He has gone further than that. He 

has testified to the various widths of Rahway 
avenue. 

30 A. Only m front of the Colwell property . 

Mr. Strong: Not on direct examination he 
didnt. 

The Court: Yes, on direct examination. He 
gave forty-four feet. 

A. At the Colewell property, and there both sides 
tied in. 

The Court: That makes him a witness on the 
width of the street. Counsel has undoubtedly a 
right to ascertain whether he has made any dif-
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ferent statement, or any statement which is m-
consistent with it, and the use of these maps for 
such a purpose, I think, is competent, if counsel 
can succeed in showing it. I don't know that he 
can. 

Mr. Strong : He has not undertaken to establish 
the width of Rahway avenue as uniform for 
miles in either direction. 

The Court : Yes but he has given a map, which 
10 

is an accurate map for both purposes. 
Mr. Strong : We didn't produce those maps. 
The Court: I understand, but the witness has 

made them, and if he has made them they may be 
used, if they are contradictory, with him, as to 
whether he has made a different statement at 
some other time than the ones he is now making. 

Mr. Strong: With relation to some other 
property? 

The Court : If it throws light on his accuracy 
20 

of the statement about forty-four feet yes. 

Q. Rahway avenue on this map which I just show 
you, in front of the King Marsac property, as out-
lined by you on this map, is sixty feet, isn't it? 

A. Now I want to-
Q. Can't you answer the question? A. It scales 

!:-ixty feet, but can't I explain? 

Mr. Strong: Yes. 

A. I made two or three surveys of that property, be- 30 
cause the question of that sixty foot street come in, 
and it may be that I have one map which gives a 
true width, and I may have made that the sixty foot. 
I cannot from memory now tell which is which. That 
may be according to the new lay out. 

By the Court. 
Q. Mr. Marsh, I understood you to say that the 

road itself was a general road of approximately a regu-
lar width? 
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Mr. Strong: No, he didn't say that. 

A. No. I said at that place. 
Q. I understand you to say that the lines of the 

fences ran uniformally? 

Mr. Strong: No, he didn't. 

A. I said this, that at the Col,well property it was 
surveyed-

Q. Didn't you say that, and didn't you add then that 
lO you thought that the other fences had been set back 

since? A. Below? 
Q. Yes. 
A. And they have been set back above too. 
Q. When was that done? 
A. Within four or five years. 

Mr. Strong : Done by the township or borough. 

A. It was done by the township since I have worked 
dpwn there. But there was one pla·ce where the 

20 fence on the Crowell property, or what was immedi-
ately next-

Q. And when you say that they were even, was it 
as they were before the change by the borough? 

A. No. 
Q. Before they were set back? 
A. Down where this tract was, m around by 

Crowell's, they were approximately parallel. As we 
went further towards Rahway, the original property, 
that is the Fitch tract, there was one place where it 

30 narrowed up considerably, and I never could :find a 
record of the width of that street. 

Q. What I am getting is the line you say was a con-
tinuation of the fence line, a part of which was subse· 
quently-when you spoke of a width of forty-four 
feet here? A. Yes. 

Q. Was the fence line that formerly existed the 
one that you referred to, or the one that existed after 
the change had been made ? 

A. I am talking about the former surveys. There 
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was a little break to the west of the Colwell tract. 
Q. I understo od you to say there were some little 

c!eviations from the specific width? A. Yes 
Q. But in which way? I understood you to say that 

it was-
A. And then it narrowed up towards Gantz street. 

The Court : There is no record of this I 
suppose? 

Mr. Strong: There 1s no record . 

By Mr. Silzer. 
Q. You made the map on the Crowell property, 

right west of the Colwell, didn't you? A. Yes, sir. 
Q. In 1903? A. Yes, I made two maps. 
Q. That is more than five years ago? A. Yes. 
Q. Did you make the road then sixty feet? 

Mr. Strong: I object. 

A. I don't think so. 
Q. What did you find the road then ? 

Mr. Strong: I object. 

A. I don't know. 

Mr. Strong: He has not undertaken to give 
the width of these roads; he has not undertaken 
to say that the width was uniform through these 
properties, and on the direct examination he has 
been confined to · the width through these seven-
teen hundred feet. Hbw is it cross examination 
to show all these other pieces of rail 

The Court : You would not expect the next 
door neighbor to have a sudden expansion or con-
traction of the width of the street. 

A. There were places where it was more than forty-
four feet, above and below, and there were places it 
was a good deal less than forty-four. I surveyed 
there invariably. 

Q. Well, you don't recollect how it was in 1903, but 

20 

30 
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you have a very distinct recollection how it was in 
1872, but not 1903? 

A. You are bringing me some maps where I have 
Jt1St put a black line, and you want to confine me so 
absolutely, where there is no figures marked. 

Q. My last question was whether you remembered 
where the fence was in front of the Crowell property, 
which is just west -of ours in 1903 and you said you 
d~dn't. A. That is shown on that map. 

1 O Q. You said you had no recollection of that fonce 
in 1903 did you? A. Which fence? 

Q. In the property just west of ours, it binds on 
ours? A. Do you mean 

Q. Crowell? A. The J. B. Crowell iract? 
Q. Yes. A. Yes, there was a fence there. I say I 

surveyed according to the fences. 
Q. In 1903? 
A. Whenever that survey was made, yes. 
Q. Was that the same fence that was there in 1872? 

20 A. Practically the same fence, yes. 
Q. In all the surveys you made it was according to 

the fence lines as you found them? A. According to 
the fence line, or old post holes. Lines of posts. 

Q. How far back can you recollect the road being 
sixty feet wide ? A. I don't know that I ever saw 
it sixty feet wide until within say probably 189<>. 

Q. That is about the time these maps were made? 
A. About the time that I surveyed for Colwell. I 

tLink the fence below where it really should have been 
30 sixty feet, where it is really virtually dedicated sixty 

feet, it seems to me the fence was away out even with 
the other fences at that time. 

Q. Just about the time you were surveying for Col· 
well, you found this road sixty feet wide both sides of 
Colwell, didn't you? A. No, sir. 

Q. Which side was it where it was dedicated sixty 
feet? A. On both sides apparently it was dedicated 
except on the west. I don't know what was dedi· 
cated there. 



Franklin Marsh-Cross. 65 

Mr. Strong: We ought not to get m the ques -
tion of dedication. 

The Court : If there is something that shows 
that, it is better than this witness' statement. 

Mr. Silzer: He volunteered himself. 

A. On the east it was dedicated. 
Q. And in 1890 you saw on the east of this property, 

the Colwell tract, the road was sixty feet wide? 
A. No, I don't think it was sixty feet wide. It had 10 

been dedicated, but I think the fence on the south side 
was out towards the north. 

Q. That is to say, it was sixty feet, but the fence 
c,r1 the east of us was shoved out into the road? 

Mr. Strong: I object. All we want of this 
witness at this time is the location of the road as 
it existed. 

The Court : Yes, his observation. 

A. I surveyed both sides for Mr. Colwell, and I 20 
surveyed it forty-four feet, and those lines· are parallel 
and were made forty-four feet. 

Q. And you did that because you found the fence 
there. A. Because part of the fence there, and this 
map also called for it. 

Q. The property that you found shoving out into 
the street, how far out was that to the east of Colwell? 

A. To the east of Colwell? I don't know whether 
it was any further-I don't know as it was as far. 

Q. About the same distance out that Shapiro is 3 0 
out now? 

A. It runs in my mind that Mr. Kuien's f'ence ~,.1as 
even with some of the other fences there, was out in 
the street. 

Q. The fellow that was out below there, and shoved 
back, was about the same distance that Mr. White and 
Mr. Shapiro, about sixteen feet? 

A. No, I wouldn't say that. 
Q. Well, twelve feet? A. Possibly. 
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Q. And they went back, didn't they? 
A. I didn't measure it. 
Q. Well, the street is opened full width there , isn't 

it? A. It is now, yes. 
Q. When was it that you first saw the street west of 

the Colwell sixty feet wide? A. Oh-

Mr. Strong: He has not said that he saw it 
sixty feet wide at any time. 

Mr. Silzer : 1890, I think he said. 

A. It wasn't sixty feet in 1890. 
Q. How wide was it? 
A. Possibly forty-five or forty-six feet, and then it 

ran up to probably within twenty or thirty feet at the 
other end. That is on the Fitch tract, fronting on the 
Fitch tract. 

Q. Which way is the Fitch? A. To the west. 
Q. How wide did you show it in 1903 on the Crowell 

map, that is Fitch, isn't it? 
A. I made two Crowell maps. I don't know which 

one he filed, or which one he adopted. 
Q. Did you make two different widths for the streeU 
A. Yes. 
Q. Why is that? You were in doubt, weren't you? 
A. I was in doubt, yes, but I am not in doubt m.,w. 
Q. Although you had been down there in 1872 and 

saw the fences ? A. v\Thy, the fence · was there when 1 
made the survey. 

Q. You are still in doubt, aren't you? 

Mr. Strong: This witness is simply here for 
his observation; not as an expert surveyor at all. 
Where he may have laid the lines according to 
some surveyor's theory has nothing at all to do 
with the case. It is going beyond the direct ex-
amination to ask him questions of that character. 

The Court: That is not quite this question, Mr. 
Strong. The question is how certain he is of his 
statement of the width. 

Mr. Strong: The width as defined by existing 
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fences. That is not what they are getting at. 
The Court: The witness has given his best 

opinion. 

A. There are some that claim sixty feet street down 
there. 

Q. Mr. Marsh, in 1872 did you measure this street' 
A. No, sir. 
Q. When was the first time you measured the width 

of the street? A. Beyond the Colwell tract l don't lO 
know that I ever measured it. 

Q: Well, in front of this-
A. I possibly have taken it and tied it in. 
Q. In front of this Colwell property when 1s the 

first time you ever measured it, if you measured it 
at all? A. When I measured the lots, immediately at 
that time. 

Q. At what time? A. In 1890 or '91, whenever l 
staked those lots. 

Q. When you staked the lots for Mr. Colwell? 
A. Yes. 
Q. Then you measured the street? A. Yes. 

By the Court. 
Q. Were there any posts there then, or post holes? 
A. Yes, sir. 
Q. Did you actually measure then the distance be-

tween the fence lines ? 
A. No, there was no fence at that time on the west. 

There were simply some building stakes put in by Mr. 

20 

Kuien, who had made the previous survey. 30 

By Mr. Silzer. 
Q. You didn't come there to survey it, did you? 
A. Survey what? 
Q. This Colwell property? 
A. No, I went there to stake lots. 
Q. Simply to put these stakes in where Mr. Kuien 

had made the map? A. Yes. 
Q. You took Kuien's :Stakes, didn't you? A. Yes. 
Q. Then you had no occasion to measure across the 
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street at all? A. Oh, I had to measure across because 
1 began on that side of the street. 

Q. And all of this Colwell runs on the south side of 
.Rahway avenue? A. Not all. No, he had property on 
the north side. 

Q. If Mr. Kuien's stakes were there why did 
you have to go measure the width of the street? 

A. I had to measure there forty-four feet. 
Q. Why: A. Because l was measuring according 

10 to his map as laid out. 
Q. vV eren 't his stakes on both sides of the street? 
A. .No, I didn't find any on the south side. 
Q. That is the side the trouble was on, wasn't it? 
A. ::.Jo. I didn·t know there was any trouble here. 

This trouble has arisen here within three or four 
years. 

Q. The side that is now in dispute you didn't find 
any stakes in 1890 when you went to stake it out? 

A. I don't think I found very many. 
20 Q. Did you or didn't you find them? 

A. I don't think I found any. 
Q. Do you know whether you did or not? 
A. No. It is a good long while ago. I don't 

think I found any, though. 
Q. Then at the disputed point there were no stakes? 
A. There were no stakes. 
Q. Vv ere there any stakes south of Rahway avenue 

at all on the -Crowell property, where Mr. . Kuien had 
surveyed? A. On the Crowell property? 

30 Q. Yes. On the Colwell property? 
A. Not that I could find. 
Q. Did you go later and survey this lower piece? 
A. No, I started in-
Q. Tell me how you staked this land, if you didn't 

survey it and clidn 't find any stakes? 
A. I went down to see ~\Jr. Kuien, and Mr. Kuien 

gave me a map and told me there were stakes there. 
and that he had staked certain properties. 

Q. Tell me how, Mr. Marsh, if there were no stakes 
on the so\\th side of Rahway avenue. A. Yes, 
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Q. And you didn't survey on the south side of Rah-
way avenue that you could stake those lots in 1890? 

A. Mr. Colwell owned on the north side and Mr. 
Kuien also surveye d that and had recently staked for 
houses there. 

Q. I mean talking about the south side now? 
A. Yes. So I took the stakes on the north side, and 

even took parts off . a house so as to continue my 
course, because I had eleven or twelve hundred feet 
to run, and I only had a one hundred and fifty foot line 1 O 
between stakes. I didn't want to make an error, and 
rather than offset and have a possible slight error, I 
even cut throug h a house to get the line direct from 
two stakes. 

Q. Did you have your surveyor's instruments along 
then? A. Yes. 

Q. But you made no survey? A. I staked the lots 
with reference to the-

Q. What I want to know is this, how could you 
stake those several hundred lots there? A. Yes. 20 

Q. On the south side of Rahway avenue, if Mr. 
Kuien didn't give you the stakes, and put them in the 
ground. or you didn't make a survey? 

A. He did have some in the ground, otherwise I 
couldn't have made the survey, unless I made a new 
survey, which I didn't do. 

Q. Are you sure that there were stakes on the south 
side of Rahway avenue? 

A. No, I don't think there were any. I remember 
commencing at the north side , and remember cutting aO 
through the building. 

Q. If there weren't any there he didn't give you any , 
did he? A. No. 

Q. And you didn't make any survey? A. No. 
Q. How in the world could you stake off those lots? 
A. Because he had two maps that were tied in to-

gether. 
Q. That is the best explanation you can give? 
A. That is a good way of surveying I should say. 
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Q. That _is to say, without making a survey at all, 
vou could take these two maps and put them together 
on the ground and just measure them off? 

A. He had one reference from the railroad, and he 
had the other reference from the railroad. 

Q. Did you see the Central Railroad station there 
at the time? A. Yes. I don't know whether I did 
or not. That I don't remember. 

Q. You have a good memory and it goes away back 
1 O to '7·2 ? A. .Sometimes it does. 

Q. Do you remember the fire house? Do you re-
member seeing that there? 

A. No, I don't remember that. 
Q. Vlas it there, or wasn't it? 
.4. I should say it wasn't there 1n 1890. 
Q. You are sure about that aren't you? A. I don't 

think there was a house on the property. 
Q. !Are you sure about it or aren't you? 
A. I am pretty sure there wasn't a house on the 

20 property . 

By Mr. Strong. 
Q. On what property? 
A. On Colwell's property to the south. 

By Mr. Silzer. 
Q. How long has the fire house been there? 
A. I couldn't tell you. 
Q. You have a good memory? You remember the 

fence. Don't you remember the fire house? You 
30 made your living down there, you know, for about 

ten years. A. I did make my living out of that place 
for years. 

Q. And you don't remember how long the fire house 
has been there ? A. No. 

Q. And yet you could locate this old fence, when 
you were sixteen years old ? A. If I had gone down 
there for ten years I couldn't have located it in ten 
years. 

Q. And the first time you measured the road to have 
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it forty-four feet, was when you staked it out for Mr. 
Colwell? A. Yes, at that point. 

Q. Did you stake out that alley that he had on there 
too? A. Oh, I have staked it out long afterward. 

Q. What did you stake the alley out for? 
A. Making surveys down the alley. Hold on, by 

the way, which alley do you mean? 
Q. Are you talking about an alley? 
A. I know, but I refer to a little street that doesn't 

appear on the map at all. 10 
Q. I am talking about the alley where they used 

to raise watermelons. 
A. No, I never knew there was an alley over there. 
Q. Which one were you talking about? A. An alley 

that runs down from the north side. 
Q. Down where? A. Through the Colwell property. 
Q. Is there· another alley over there? A. Well, you 

may call it so. It is twenty feet wide. 
Q. That is to say, Mr. Colwell had an alley on both 

sides of Rahway avenue, did he? A. No, not the way 20 
that you are thinking. He cut one small street that runs 
down through his other property. 

Q. How far was the fence away from the trees on the 
north side of Rahway avenue? A. vVell, I had to offset 
the front line because there were trees in the line. 

Q. I am now talking about the north side of Rahway 
avenue? A. North side of Rahway avenue? 

Q. Yes. In 1872 how far were those trees from the 
fence? North side now I am talking about. 

A. Do you mean the trees in Crowell' s yard ? 30 
Q. 1 mean a row of elm trees on the north side of 

Rahway avenue opposite the Colwell property? 
A. I don't know. 
Q. Were they in or outside of the fence? A. I 

couldn't tell you that. They now are in. 
Q. On the south side were the trees in or outside of 

the fence? A. They were on the outside of the fence. 
Q. How do you remember that? Didn't you, as you 

were travelling along as an expressman, look en both 
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sides of the street? A. Yes, but I don't remember 
whether those large trees on the Crowell property were 
i·:1side or outside of the fence that may have existed 
then. I only said there was a fence there. 

Q. On the south side were they inside or outside of 
the fence? A. They were outside of the fence, and 
some were on the line, because I had to offset to get 
around the trees on the front line. 

Q. In 1872 some of the trees on the south side were 
ro on the line of the fence, and some were outside of the 

fence? .A. There were some directly in the line. 
Q. And some outside? A. But if you refer to elm 

trees it is my impression that they were outside of the 
fence. 

Q. How far outside? A. Oh, I couldn't tell you. 
Q. How much distance was there between the fence 

and the elm trees? A. Couldn't tell you. 
Q. Don 't remember that? A. No. 

Re-Direct Examination, by Mr. Strong. 
' Q. Can you tell approximately? A. Some of those 
trees were outside of the fence, and some were inside of 
the fence. 

Q. Do you mean on the Colwell tract? 
A. No, to the west. 
Q. I am talking now about the Colwell property? 
A. I don't remember how they were now. 
Q. Whether they were in the fence line, or outside? 
A. It is my impression that they were outside of the 

line. 
Q. You are not able to approximate? A. I know 

just above they were on the inside, some of them. 
Q. Which way do you mean? A. Towards the west 

on the Fitch tract, but I don't remember ever cutting 
any trees there just at the Fitch line. Down below 
there were some trees in the line itself. 

Q. Calling your attention to this map 221, which 
you say is not your work. A. That is not, no; the map 
was not drawn by me. 
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Q. Have you indicated in figures the width of Rah-
way avenue? A. No, sir. 

Q. Where would Rahway avenue be on this map? 
A. It would be here (indicating), just north of the-
Q. It is what is marked what, Carteret avenue? 
A. Carteret avenue. That is another name for it. 
Q. It is also called by that name, is it? A. Well, it 

is, apparently on that map it is named Carteret avenue. 
Q. This map shows John street, doesn't it? 
A. Yes, sir. 10 
Q. And have you given, or is there a width given on 

this map for John street? A. Yes, sir ; there is a width 
given on that. 

Q. But no width given for Carteret? A. No width 
given on Rahway avenue. Nor any map that I ever 
make do I ever indicate here the width of the roads. I 
draw a line to show the roads. I might take a measure 
somewhere and put it down parallel with the other line. 

Q. What is indicated by the fact that there is no 
width given for Carteret avenue? What does that in- 20 
dicate? A. Simply that I didn't measure it. 

Q. Here is another map 267. This is your work, 
isn't it? A. Yes, sir. 

Q. Is there any width given in figures for Rahway 
avenue on this map? A. No, sir. 

Q. Is there a width given in figures on all the other 
streets? A. In each and every instance. 

Q. What does the fact that there is no width given 
in figures on Rahway avenue indicate? A. Simply to 
show that there was a road there, and that I really at ao 
this point didn't know the actual width of the street. 

Q. Didn't undertake- A. Didn't undertake to put 
it down, because I might put down a wrong width, if I 
should put down any particular distance. 

Q. The survey of the property contained in this map, 
that is the property belonging to · Rachael A. and John 
B. Crowell, extended how far?' A. From Rahway ave-
nue back to the meadows. 

Q. Southerly from Rahway avenue? A. No, north-
erly; it is on the opposite side. 
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Q. Did it embrace Rahway avenue in any way? 
A. No. 
Q. Was this map shown you also? A. Yes. 
Q. What number is this, 527? A. 52j. 
Q. Are there a~y figures to indicate the width of 

Rahway avenue there? A. There is none of Rahway 
avenue, but that may be that that line is set back to 
the next sixty foot line, because this was in process of 
widening at this time. 

10 Q. Rahway avenue was? A . Yes , and I may have 
set it back to the line they tried to adopt . I wouldn't 
swear that it is, or it isn't, but I didn 't even give a 
width there . 

Q. You did not give a width on Rahw ay avenue on 
this map, did you? A. Not even on that map. 

Q. Have you in the instance of ever y other street 
shown on this map, given a width? 

A. Yes, sir ; given a width. 
Q. Is this map intended to show the width of Rah-

20 way avenue? A. Not particularly, no. If that is for 
sixty feet width, then it has been made to agree to the 
Eew lines. I think I staked this after the new line 
was adopted, but I am not sure. 

Q. This was filed March 212d, 1909 ? A . Yes. 
Q. That was after the- A. And I imagine that the 

Rahway avenue on that map may have been intended 
to be sixty feet to the new line, but I am not sure with-
out going over my calculations. 

Herman Shapiro, one of the defendants , being duly 
sworn according to law on his oath , saith : 

Direct Examination , by Mr. Strong . 
Q. Mr. Shapiro, where do you live ? A. Carteret. 

Called the Borough of Roosevelt. 
Q. Are you the person named in this deed which 1 

show you now from Morris Steinberg , and Sarah, his 
wife , dated the 22nd of May , 189,2 ? A . Yes sir. 
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Q. 1902 A. Yes. 
Q. This deed is recorded 27th of May, 1902, book 

337, page 98? A. Yes, sir . 

Mr. Strong: I offer the original deed in evi-
dence. ( Deed entered in evidence and marked 
Exhibit P 4). 

Mr. Strong: I will say, referring to the deed, 
that it conveys two lots fifty feet, described to-
gether, fifty feet front and one hundred feet in 

10 depth, being known and numbered as lots 3 I and 
33 in block number two, on map or maps desig-
nated as number 217 in clerk 's office of Middlesex 
County, entitled , ''M ap of building lots, Lizzie B. 
Colwell, at Carteret, Middlesex County, New Jer-
sey, filed Augus t 23rd , 189,2; surveyed by Louis 
Kuien, Elizabeth , New Jersey. Also amended 
map of building lots of Colwell, Middlesex County, 
New Jersey, 189·2 ; scale fifty feet to the inch; map 
217, filed December 8th , 1892.'' 

Q. When you purchased this property m 1902 what 
was there on it? A . In my possession ? 

Q. On those two lots ? A . Building fifty feet front, 
occupying both lots. 

Q. Covering the whole front? A. The whole front. 
Q. Un what streets? A . On Rahway avenue. 
Q. Where was the front of the building with refer-

ence to the line of the street as it was then used? 
A. The original line, it was laid out, it was forty-four 

feet, the road. 0 O 
Q. Well, what I want to get at is, was the front of 

your building on the line of the street as it was used, 
or was it back from the street, or was it out in the 
street? A. It was just as it is to-day. 

Q. It hasn't been changed yet? A. Yes, sir. 

By the Court. 
Q,. Was the street there in front of you? A. Yes sir. 
Q. Counsel wants to know whether it was on the 

line of the street or whether it set out any , or whether 
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it was set back? A. It is on the line; supposed to be 
according to the serveys. 

By Mr. Strong. 
Q. And it covered the entire front of the lot? 
A. Yes, sir. 
Q. What did you do with the building? t ou bought 

the property with the building on it? A. Yes, sir. 
Q. What use has been made of it? A. Why, I have 

10 been using it as two stores. 
Q. Where is your residence ? Where do you live 

with your family? Q. I live upstairs. 
Q. In the building? A. In the building ; yes, sir. 
Q. And have ever since you have bought it? A. I 

have been living there until December, 191 I. I moved 
t0 a private house after. 

Q. Did you take possession of the building at once 
when you bought it? A. I was in it at the time. 

Q. In it already? A. Yes, sir. I been paying rent 

2o before until I bought it. 
Q. You rented it from Steinberg, did you? A. From 

Steinberg; yes, sir. 

By the Court. 
Q. How long before? 

By Mr. Strong. 
Q. How long had you rented? A. I have been 

there, it will be eighteen years the first of January __ com-
• ing. It was seventeen years last January I have been 
in Carteret and occupying the same premises. 

By the Court. 
· Q. Do you mean in 1896 you went there? Do you 

mean you paid rent from '96 on? A. Yes, sir. I be· 
lieve a year previous to that. I am not certain, accord· 
ing if I should look up the papers. 

By Mr. Strong. 
Q. Your deed is dated 1902. How many years were 

ycu a tenant? A. T have been-
Q. How many years did you occupy it as a tenant? 
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A. One second, please. I believe seven years prior 
to buying of it. Either six or seven, I am not positive, 
but I have got records . home to prove it. 

Q. Was there any change in the property so far as 
tne building was concerned at that time? A. Yes, sir; 
several changes. 

Q. Any change so far as the street line went? 
A. Not the line. Just merely I used to have an al-

leyway between the two houses to drive in-

By the Court. 
Q. Was there any change so far as the front was 

concerned? A. Just merely I put in different glass. 
Q. No. In the front line of the street? A. No, sir. 

The Court : When did Roosevelt become a bor-
ough? 

Mr. Wats on: r9o6. 

By Mr. Strong. 

10 

Q. How long had you known this property before 20 
you became a tenant there? A. Two years before I 
hecame a tenant. 

Q. Where were you living then , in Carteret? 
A. No, I was in New York. 
Q. When did you come out there to live? A. I came 

out, it was either '92 or '93, I am not positive , 1892 or 
1893, , 

Q. What was there at that time when you first knew 
the property there to mark the line of the street on the 
south side of Rahwa y avenue? A. When I first came 30 
there? 

Q. Yes. A. There was a building 22x40, as it stays 
now. 

Q. Where is that? A . It was used as a grocery 
store. 

Q. Where was that with reference to your property? 
A. That is the property I am in now. 
Q. Was that building there then on these lots? 
A. That building was there. 
Q. Where did tha t stand with reference to the front 
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line of the street? A. The same as it is now, just fac-
ing Rahway avenue. 

By the Court. 
Q. That building was enlarged, was it, to fifty feet? 
A. There was built an addition to it, to the twenty-

two was built an alleyway to the building. 
Q. Always on the same line of the street? A. On 

the same line; yes, sir. 

10 By Mr. Strong. 
Q. You simply built another building along51de of it? 
A. Another building alongside of it. 
Q. And made· it all one building? A. One building. 

I didn't, but old man Steinberg did it. 
Q. Steinberg did that while he owned it? 
A. Yes, while he owned it. I bought the whole 

building together. 
Q. Well, what else was there along the line of Rah-

way avenue on that side? A. There was an old fence 
20 when I came there, just like the farmers have a fence, 

kind of 2x4, it rough pieces, and a couple of posts. 
Q. Where was that fence? A. The fence was right 

on the line with the building. 
Q. Same line with the building? A. Yes sir. 
Q. How far did it extend along that line? A. I 

couldn't remember. I know it was on that lot, it was 
an empty lot. 

By the Court. 
Q. Do you mean the next door lot? A. The next 

80 door lot to the building now on it. There was an old 
tree on it. 

Q. How long a fence was this? A. Must have been 
about twenty feet, I suppose, because I used to use a 
driveway. 

By Mr. Strong. 
Q. As you went on then from your property down 

towards the ,Central Railroad, what was there along the 
street? A. When I first came there was an old little 
office used as an office by Colwell's agents, a man by 
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the name of Harris used to be there when I came there. 
Q. Whereabouts is that? A. It is a driveway now, 

right next to my building. 
Q. Was it on your lots? A. No, sir; it was on the 

Central Railroad Company 's property. It was at that 
time Colwell's yet. H e sold them after to the Cen-
tral Railroad. 

Q. Where did that stand? A. The same line as the 
house. 

Q. As your house ? A . Yes, sir. 
Q. Do you know where the lots that White owned 

are? A. Yes, sir. 
Q. As you went from your property down along 

White's property, what was there along there at that 
time when you first knew the property to mark the 
street line? A. Was kind of a bank like, about three 
feet higher than the street. 

Q. Do you remember any fence along there? A . I 
don't remember a fence. I am not positive. 

Q. Do you remember any trees along there-
A. I don't believe there was any trees on his lots. I 

don't think so. 
Q. But on the line of the street down towards his 

lots? A. There was towards Brady's corner , they 
used to call it, there was · some big trees. 

Q. How large would you say they were? A. They 
probably been forty feet high, some of them ; some a 
Ettle smaller. They was big heavy trees. 

Q. What kind of tr ees? A. Elm trees. 
Q. Where were they? A . I knew it was, because I 

saw them cut down. The people who owned it are 
right here in the court room too. 

Q. When were they cut down? A. Just about a 
year and a half ago, I believe, maybe less. 

By the Court. 
Q. Where were these trees? A. Right on the line 

of the street. 
Q. Yes, hut whereabout s, what part of the street? 
A. With the fence. 

10 

20 

80 



80 He1-man Shapiro-Direct. 

Q. Near whose property, or in front of whose prop-
erty? A. Crowell's property and Colwell's property. 

By J}lr. Strong. 
Q. Were there some of them along Colwell's proper-

ty? A. Yes, sir. 
Q. Where did they come with reference to the front 

of your building? A. With my building. 
Q. Yes. A. There was one tree in the front of my 

building. 
10 Q. One tree in the front of your building? A. Ye~, 

sir; and the stump of it is laying right under my stoop 
yet. The stump of the tree is right under my stoop. 

20 

Q. One of the big trees? A. Yes, sir ; one of the big 
trees. It will take more than a day for people to dig 
it out. 

Q. The stoop of your building-

The Court: Can't we find out where these trees 
were as bearing on these fences he has given us? 

Mr. Strong: I intend to ask that. 

Q. One of these trees is under your stoop? 
A. A stump. 
Q. The stump is under the stoop? A. I had boards 

over it to make it a sidewalk. My building has three 
steps from the street, four steps, I believe; it is higher 
up, since they made the grade of Rahway avenue my 
building was left high up. There is four steps to get 
into the store. 

Q. Was the stoop, as you call it, the place going up-
30 A. Steps. 

Q. Were they inside or outside of what you call the 
street line? A. It was down there as a sidewalk be-
fore, and after they widened Rahway avenue I was cut 
off that there was no way to get into the store, that I 
had to go and make steps to go into the store. 

Q. You made the steps after they? A. After they 
widened the avenue. 

Q. Then before they widened the avenue weren't 
there any steps there? A. No, sir; there was a side-

walk. 
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Q. And these steps that you put there, that is where 
the tree is, is it? A. The tree is right under the big 
boards, right over that stump of the tree. 

Q. Was the tree growing there when you first came 
there? A. It wasn't growing, it was cut off, and they 
had to build the second building, the additional build-
mg. 

Q. Cut off to make room fg; the second building? 
A. To make room for the building. 
Q. Where is that tree with reference to the front lO 

wall of the building? A. It is between the two lots; 
the first building was twenty-two feet-

B·y the Court. 
Q. No, but as between the street and the wall? 
A. Between the street and the wall, well, I suppose 

it was about, I think two feet from the wall. 

By Mr. Strong. 
Q. Towards the- A. Two feet or eighteen inches 

from the wall to the tree. 
Q. That is, the tree was that distance further out to-

wards the street, was it? A. Yes, sir; eighteen inches 
er two feet from the wall. 

Q. The other trees that you said were along Colwell's 
iine, along Colwell's property there, were they-where 
did they come with reference to the front of your 
house? A. I don't know how wide they are. 

Q. Whether they were further in, or further out? 
A. I couldn't say. I knew they was, but what way, 

20 

which line they was, I couldn't say. 3 
0 Q. You filed a bill in the Court of Chancery against 

the borough didn't you, to stop them? A. Yes, sir ; I 
did. 

Q. What was it that led you to do that? 

Mr. Silzer: I object to that as immaterial. The 
Court of Chancery has not settied this case. It has 
simply sent it so that we might settle it. 

The Court: What is the point? 
Mr. Strong: Only to show what they proposed 
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to do and what they expected to do, and what 
change they undertook to make in the line, that is 
all. 

Mr. Silzer: They could do that without your 
bill in Chancery. 

The Court : If he knows anything upon the sui:>-
j ect he can tell us, irrespective of the-

•Mr. Strong: I only wanted to show, irrespective 
of what they did. I don't care anything about the 

1 O Chancery bill ; I don't propose to offer it. 

20 

Q. In 1909 was anything done by the Borough of 
Roosevelt with reference to your property? A. They 
cut around both ways of my property. They cut open 
the street both ways, and they were going to cut me 
off, not to leave me any entrance to get into the store; 
I was told that they were going to do it. 

Q. Had they, in fact, done anything along the line 
of the street to widen it? A. They widened it; yes, 
sir. 

Q. On both sides of your property? A. Yes, sir; 
but one piece I owned before, that wasn't done. 

Q. The line of this widening that they were doing, 
how far would that come on your building, how far 
back? A. Sixteen feet. 

Q. Sixteen feet back from the front of your building? 
A. Back from my building. I will have to move 

sixteen feet. 

Cross Exa;mination) by Mr. Silzer. 
30 Mr. Shapiro, you say they widened the street? 

A. Yes, sir. 
Q. Everybody back but you? A. And a couple of 

more. 
Q. I say. everybody is back but you? A. Another 

one. 
Q. Who else isn't back? A. William Rock. 
Q. Where is his property? A. I used to own it be· 

fore. 
Q. Well, outside of the properties that you own, 

everybody is back, aren't they? 
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Mr. Strong: And White. 

A. There was no properties on the building to go 
back. 

Q. Everybody else was back? A. Not everybody 
else, but just merely it was open ground , and they took 
it themselves. 

Q. When in 1909 they widened this street everybody 
went back except you, didn't they? A. Nobody went 
back but one man. 10 

Q. You didn't go back? A. No, only one man went 
tack, that is all. 

Q. AU the rest of them were already back? A. It 
wasn't back. They were open ground, and the bor-
ough took them themselves. 

Q. In 1909 did you say there were no buildings on 
that street? A. No, sir; but one. 

Q. You didn't say that before? A. Well, I can say it, 
yes. 

Mr. Strong: Only one, he said. 

Q. Do you know where the fire house is? A. Yes, 
sir. 

Q. Was that building there in 1909 when they 
changed your house? A. Yes, sir. 

Q. Well, the fire house wasn't put back? A. No, it 
wasn't put back. 

Q. Then that was back where it is to-day? A. That 
was built on the line-

20 

Q. That was built on the line, wasn't it? A. That 30 
was built where they wanted to build. 

Q. That was built on the line, wasn't it? A. The 
line they wanted. 

Q. Who else was already back on the line in 1909? 

Mr. Strong: I object to counsel putting in the 
witness' mouth that expression ''on the line." 

Mr. Silzer: That is what he said. I didn't put 
it in his mouth. He put it in his own. 

Q. You said back on the line, didn't you, M'r. Sha-
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piro? Didn't you? A. They used-
Q. Didn't you say that? Didn't you say back on the 

line a few minutes ago? A. What line? There was 
no line established yet. 

Q. Not yet? A. l o, sir. 
Q. l say, everybody is back but you, that is right, 

isn't it? A. N" o there is somebody else isn't back. 
Q. Who else isn't back? A. William Rock. 
Q. On this property that you sold to Rock? 

10 A. Yes, sir. 
Q. Outside of the property that you are in, and the 

property that you sold to Rock, everybody is back on 
the sixty foot line. that is right, isn't it? A. There was 
no line, no. 

Q. Everybody is back sixty feet? A. There was no 
line, because I will prove it to you-

Q. Just answer the question? A. What? 
Q. Outside of your property, and the one that you 

sold to Rock. everybody is back on the sixty foot line, 
20 that is right, isn't it? ~-':l.. There was no sixty foot line. 

13')' the Court. 
Q. The question is whether or not the other parties 

are back on the street of a width sixty feet? A. I be· 
lieve they are on the width. 

By Mr. Silzer. 
Q . .:.\1rs. O'Donnell was back without being put back? 
A. She put back herself. 
Q. J say, she was back without being pushed back? 

30 A. She was not ; no, sir. She had the stoop and the 
fence right the same as my building. 

Q. Isn't ::\1 rs. O'Donnell's house where it always 
was? A . The stoop is taken off, and the fence. 

Q. I Iow much of a stoop? A. Must have been 
about ten or twelve feet. 

Q. Of a stoop? A. \\'itb the fence, you know. it 
was fenced around. She had flowers along there. 

Q. Isn't the stoop there now? A. I believe there 
1s1 yes. 
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Q. Then it wasn't taken away, was it? A. She lined 
it in. She cut it off. 

Q. How much did she cut off? .A.. Must have been 
about twelve feet. 

Q. Twelve feet of stoop? :1. Not a stoop. The 
ience around the stoop. And she changed round the 
stoop . 

. I. Where did she put the stoop? A. One she put 
on the side way of Colwell street, and the other there, 
honestly ] can't recollect at the present time. 10 

Q. You can't remember that? A. Not at this min-
ute. 

Q. How about the church? Isn't there a church 
there? . I. ot in my neighborhood. 

Q. Did you ever see an Episcopal Church down 
there? . I. Yes, sir; on the other side of the school. 

Q. That is on the same Colwell tract, isn't it? 
.1. I believe it is Colwell tract . 
. Q You remember that? A. Yes, I know that. But 

it is not in my block. 20 
Q. That was back on the sixty foot without any 

moving? A. There was no sixty feet established. 
Q. I say, that was back sixty feet without being 

touched? A. T believe it is seventy feet away from the 
line, the way the church sets there now. 

Q. I say the place where the church is, the church 
didn't have to be moved in order to open the street? 

. I. The church is away in. 1 think it is seventy feet 
\\·here the church is. I am positive it is more than 
sixty. 30 

Q. Tn front of -:V[ r. Ritsack. there was sixty feet 
without moving any house? A. I couldn't say if it is 
sixty or more. He is back to some people. 

Q. Everybody is back of your house, aren't they? 
Ho,r about Ed Hyle? A. That is on the other side of 
the railroad. 

Q. Sixty feet there. isn't it? A. I think so. 
Q. The way the thing stands there is that everybody 

is back. but you stick out in the street. don't you . 
.4. Yes, sir. 
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Q. Do you know where the Central Railroad station 
is? 

A. Yes, sir. 
Q. That is just below you, towards the east, isn't it? 
A. Right next to me. 
Q. And that is back to sixty feet, isn't it? A. it was 

immaterial to them where they are. 
Q. l say, that is back sixty feet? A. It is more than 

sixty feet. 
10 Q. And hasn't it always been on the sixty foot line? 

A. Who? 
Q. Central Railroad? A. That was not on the sixty 

foot line. 
Q. Did the Central Railroad move their station? 
A. Yes, sir ; they moved. 
Q. They moved it when the street improvement was 

made? A. They cut off something, or they changed 
it. 

Q. What did they cut off? A. Some of the build-
20 ing, they moved or changed it. 

Q. What did they cut off? A. l couldn't remember. 
Q. Do you mean to say that, Mr. Shapiro, that the 

Central Railroad cut off something from their station? 
A. They changed around, either they moved, or done 

something. · 
Q. What did they do? A. I don't remember. 

know they done something about it. 
Q. Can't you tell me anything they did to it? 
A. Who ? I know they changed around the building. 

30 Q. What did they change the building? They added 
something to it didn't they? They put an addition on 
it) didn't they? A. I don't think they did put an addi-
tion. 

Q. Did they add a single thing on the street line? 
A. They changed around the building. 
Q. Did they do anything on the street line? A. Yes. 
Q. What? A. They moved back I believe. 
Q. Do you swear to that? A. Either they moved 

back, or fixed it up-
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Q. Do you swear that you saw them move back? 
A. I couldn't say what they done, but I remember 

they done something about the building. Whether 
they moved back, or they cut off something, I couldn't 
remember. 

Q. Will you say that the Central Railroad did a 
single thing on the street line, required by the making 
of that street sixty feet? A. Well, they had to do 
something. 

Q. What did they do? A. Either they moved back, 10 
or they cut off; l don't remember it. 

Q. ls your memory good? A. That is honest, Sen-
ator, l can't remember. 

Q. Why, you live right next door. A. Right next 
door to it, but I have other things to look after with-
out remembering such things. 

Q. Do you mean to tell this jury that the Central 
Railroad touched their building at all on the street? 

A. They done something to it. 
Q. What? A. I don't know. 

By the Court. 
Q. Did they do anything towards moving it back? 
.i.. They done something, but what they done I don't 

remember. They are back in. 
Q. How far are you from the building? A. From 

the depot I am probably thirty feet. 
Q. A'hout thirty feet? A. Yes, sir. 
Q. Can't you tell us whether or not that building was 

moved out, or in? A. It is in off the street. 
Q. Yes, but was it changed in any way at the time? 
A. It was changed. 
Q. Do you mean changed so that the frontage was 

further away from the street? A. Yes, sir. It was 
changed, but how they changed it I don't remember . 

. By Mr. Silzer. 
Q. Will you look at D 1? Do you recognize that 

picture? A. Which one do you mean? 
Q. Do you recognize the street? A. Yes, sir, I 

recognize the street. 

30 
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Q. That picture is taken from west of your prop-
erty looking down along the sidewalk, isn't it? 

A. Yes, sir. 
Q. Do your recognize your building? A. Yes, sir; 

I do. 
Q. Your building is the one that sticks out in the 

street, isn't it? A. Yes, sir. 
Q. \Yhat is the building right next to your's? 
.'i. That is Rizchak's. 

::.\Ir. Strong: I object to this. It does not show 
conditions prior to this opening at all, and it is not 
competent ; it is not cross examination either . 

The Court: When was this action brought? 
.:\Ir. Strong: The action was brought in 1909. 
The Court : \Vas the photograph taken before 

the action was brought? 
.:\Ir. Silzer : o, sir; but I want to follow up this 

question. 

20 Q. Isn't the Rizchak property, which is right next to 
your's, in the same location as it was before 1909? 

::_\fr. Strong: I object. 
A. I believe that was built later than 1909. 

by Jf r. Strong. 
Q. Built later? A. Yes.sir . 

.:\Ir. Strong: Your Honor sees how unfair it is 
to use a photograph like that, made recently, in a 
suit that relates to conditions four or five years 

30 ago, when the property wasn't built up at all. 
A. Property wasn't built next to me that time. 

B)' Jfr. Silzer. 
Q. \i\·as the building next to Rizchak? Do you 

recognize the next building to it? 

:\fr. Strong: I object. 

Q. I ask you whether that one was-

The Court: Senator. this can only be very re-
motely permissible. 
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Mr. Silzer: This man says that he built his 
house out on the line as it then existed. Now I 
certainly have a right-

The Court : Yes, but those houses didn't exist at 
the time. 

Mr. Silzer: I_ am not so sure they didn't. 
The Court: You must take his say so, on cross 

examination. 
Mr. Silzer : I am just asking him now. 
The Court: You have a right to ask, but do not 10 

incorporate anything about the photograph that 
the jury may get. 

Mr. Silzer: I am going to offer these later. 
The Court: That may be, but they are not ad-

missible on this cross examination. 
Mr. Silzer: I am not going to offer them at this 

time. 

Q. Do you recognize the building from you as the 
Rizchak building? 

20 Mr. Strong: I object. I don't think these 
photographs have any place in the case at all. I 
don't think they ought to be constantly lugged in. 

The Court: Not unless they are shown to have 
existed at the time before this suit was brought. 

Mr. Strong: Even if they had, they show a great · 
many conditions that didn't exist then. 

The Court : I think if there are conditions that 
existed before the suit was brought, it is legitimate 
cross examination. 

Mr. Strong: Suppose there may be one build-
ing there that was there before the suit was 
brought, and all the rest have been stuck in since, 
and they have taken this picture since. 

The Court : With the qualification that it . shall 
not be used before the jury, I think counsel may 
refer to it to test this witness' accuracy. If he can 
suggest anything to him that will change his testi-
mony, he has a right to do it, if it is done by re-
freshing his memory. 

ao 
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Q. That second Rizchak building that you see on the 
picture there, how long do you remember that being 
there? 

Mr. Strong: Prays exception. 
Exception allowed-sealed accordingl y. 

Judge. 
Mr. Strong: I object to this questio n too. 

( Question repeated by stenographer.) 

Mr. Strong: That is reading the picture into the 
case. 

The Court: It is if the jury sees the picture, but 
if the witness will turn the picture thi s way they 
will not see it. 

Mr. Strong: If the jury never sees the picture, 
what can the testimony amount to? 

The Court : That is not the purpose , I under-
stand. 

2o Mr. Strong: It is not the ostensible purpose, but 
you and I know what the purpose is. 

The Court : I am guarding you again st the un-
derlying purpose that you think exists , but I can't 
shut out legitimate uses of it. 

Mr. Strong: Prays exception . 
Exception allowed-sealed according ly. 

Judge. 

( Question repeated by stenographer. ) 
A. Not as being - I believe about eight years. I be-

30 lieve it is up between seven or eight years. The 
wooden frame next to the fire house. 

Q. That has always been back on the line , hasn't it? 
A. Senator, if you will allow me to say-
Q. Just answer the question? A. I want to explain 

you-what you want to call line , and I can 't call it line. 
Q. It has always been back where it is now? 
A. Where it is now ; yes, sir. 
Q. That wasn't moved back by an improv ement. was 

it? A . It was built-
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Q. I say, it wasn't moved back? A. It was built af-
ter the agitating was about making a sixty foot road. 

Q. This was done in 1909? A. It was agitating for 
about fourteen years for making the avenue sixty feet, 
and the mayor is here to verify it. 

Q. How do you know that? A. Because we had 
conversations about it, and we had public meetings 
about it. 

Q. Do you mind answering the question? A. I will 
answer you anything you want. 10 

Q. 1 •Y when the street was widened in 1909, the 
second Rizchak building was there where it is to-day, 
which is twelve feet back from where you are? 

A. The frame building? 
Q. Yes. A. Yes, sir. 
Q. And the building next to it is the fire house? 
A. The fire house was there. 
Q. That was also there? A. Yes, sir. 
Q. That has been there how many years to your 

knowledge? A. Well, the fire house must be about 20 
probably sixteen years. 

Q. Sixteen years back where it is now? A. Yes, sir. 
Because they had to have a run out from the fire 
house. They had to go back. 

Q. That building didn't have to be moved back? 
A. Because they had to build it back. 
Q. I say, they didn't have to move it back? A. It 

wasn't moved, no. 
Q. You bought this property from your brother-in-

law, Steinberg? A. Not from my brother-in-law. but :rn 
he is a cousin to my mother, old man Steinberg. 

Q. Don't you own some other houses on that same 
street? A. On Rahway avenue? 

Q. Yes. A. No sir: I don't own no houses, no. 
Q. Didn't you own some others? A. I owned : yes. 

sir. 
Q. Show me where they were, will you? Come down 

here and show me where they were. your present lots 
being 33 and 35. aren't they? A. Yes, sir. 
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Q. Where were the others, how far west? A. This 
i:, Rizchak's, and I own 23 and 21. 

Q. 23 and 21? A. Yes, sir. 
Q. Was there any building on 23 and 21? 
A. Yes, sir. 
Q. That is back to the line, isn't it? A. No, sir; 

it ain't. 
Q. Is that the one that you are talking about, Rapp? 
A. Yes, sir. 

10 Q. Where is the post office? A. 11 and 9. 
Q. Post office on that? A. Yes, sir. 
Q. That is back on the line, isn't it? A. No. The 

mayor gave them the line. It isn't on the line. 
Q. How long have you owned that post office? 
A. Post office, must be about eight years , or less. r 

don't know. 
Q. That is back on the sixty feet, isn't it? 
A. No sir. 
Q. How far out is it? A. About two and one-half 

20 out, I believe, ain't it. 
Q. It is about fifty-eight feet and a half at that point. 

is it? A. From fifty-seven and one-half or-
Q. Or ifi.fty-eight and one-half? It is practically on 

the sixty foot line, isn't it? A. They had-
Q. Just answer the question? 

Mr. Strong: I object. 

Q. It is about fifty-eight feet and a half wide at the 
point where you own the post office A. No, it ain't 

0 fifty-eight and one-half feet. 
Q. Fifty-seven and one-half? A. Between fifty· 

seven, or fifty-seven and one-half. 
Q. How long have you owned that? A. I couldn't 

say exactly the year. Five or six years. 
Q. You bought that place since you owned the one 

we are now fighting about, didn't you ? A. Yes, sir: 
T bought the lots and built the house. 

Q. You built your house on it? A. Yes. sir. 
Q. That is to say. you owned this place we are now 
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fighting about, and then you bought the place where 
the post office is, and built a post office on it, which 
was made a road fifty-seven or fifty-eight feet wide at 
that point, is that right ? 

A. I bought the lots and put up a building forty-two 
and one-half feet wide. 

Q. And put it back so that the road would be fifty-
even or fifty-eight feet wide? A. I didn't put it back. 
r built it just according Linsley's survey. 

By the Court. 
Q. \\'hen was that done ? A . That was done when 

they were already ta lking about establishing the line. 
Q. What year? A . I don 't say whether it is five or 

six years. 

By Mr. Silzer . 
Q. According to whose survey ? A. They engaged 

10 

a man by the name of Linsley to establish a line on 
Rahway avenue, and I went according to his line. They 
were going to take off two and · one-half feet further 20 

the other side. 
Q. Who was it made the survey upon which you 

built your post office building? A. I believe Marsh. 
Q. How many feet is that above the property that is 

now in dispute? W ithin two hundred feet of the present 
location. after you owned the present property, you , 
after Marsh's survey, built a property that makes the 
road at that point fifty-seven or fifty-eight feet wide, 
didn't you? 

Mr. Strong: No, he 'didn't say so. He said 
he built it according to Linsley's line, who was 
employed by your people to give the sixty foot 
line. 

Q. Mr. Marsh made the survey , you say? 
A. Mr. Marsh made the survey, yes , sir. 
Q. And according to that survey you put the 

property which is within two hundred feet of the one 
we are now fighting about? A. It is more than two 

30 
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hundred feet. It is about two hundred and fifty feet. 
Q. You built it so that the road at that point is 

about fifty-eight feet wide? A. Fifty-seven and one-
half, I think. 

Q. When did you ever see a fence on any of the 
Colwell property? A. W~ I first came to Carteret. 

Q. When was that? 
A. I guess it is seven*n years ago. 
Q. And where did you see a fence then? 

10 A. In several places. It was above the school there, 
and there was-on Colwell's there wasn't much of a 
fence, but there was some on the Krutky property, 
that is on King Marsac now. 

Q. Well, the fence was all on a straight line, what 
there was of it, wasn't there? A. It wasn't all straight. 
It didn't run exactly straight. 

Q. ·well, the line that came from the west of the 
Colwell tract, and to the east of it, Radley, together 
with the Colwell fence were all on a line, weren 't they? 

20 A. It wasn't fenced at all th,!re. There were some 
buildings in the way. 

Q. What building was there? 
A. Yes. Mrs. O'Donnell's was there. 
Q. Is that the only one? A. On that side I believe 

there was only one building that is all. 
Q. What kind of houses? A. Where I had it be-

fore. Rock 's building, that was on it too. 
Q. What kind of a house is Mrs. O'Donnell's house? 
A. Frame building. 

3 0 Q. How big? A. It is a big size building. 
Q. How much frontage? 
A. I believe it is twenty-two or twenty-four; 

couldn't say positive. 
Q. And she cut off twelve foot of stoop from the 

front of it? A. ot stoop. She took in the fence. 
Q. Everybody took their fences down, didn't they? 
A. She had fenced in-
Q. Everybody took their fences down that had any 

left, didn't they, on this street? A. In some places it 
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was only like a farm fence. 
Q. Can't you answer the question? 
A. There was many fences. 

95 

Q. Everybody who had a fence, when they opened 
this street and put the sidewalk down, took the fence 
away, didn't they? A. Where they had a fence in 
the way, yes. 

Q. And that is what she did , didn't she? 
A. She done it. 

10 Q. You couldn't put the sidewalk down if you left · 
the fence there? A. No, sir . 

Q. Who put this stump under your stoop ? 
A. I found it there. 
Q. Is it the piece they cut off, or the piece that grew 

in the ground? A. No, it is a piece cut off from a tree. 
Q. Is it a piece that is left in the ground? 
A. It is there, if you will take the trouble to come 

there. 
Q. Please answer the question? A . It is there . 

20 Q. Is it a part of the tree left that had been growing 
in the ground? A. Yes, sir. 

Q. You have built your stoop over that , haven't 
you? A. Yes, sir. 

Q. How did you get in your store before you built 
the stoop? A. It was cinders. 

Q. How wide is your stoop? 
A. It is not-in one place , it is about four feet, the 

top one, and then there is steps to go off. I think it 
is twelve inch boards, ten or twelve . 

Q. How far does it run out from the edge of your 
building towards the street , this stoop? A. Probably 
for about eight feet, either more or less . 

Q. So that after the borough cut the trees down 
you put an eight foot stoop in front of your property , 
did you? A. The borough didn 't cut no trees in that 
neighborhood. Th~re was buildings on it. 

Q. Who cut this stump down ? A. Which stump ? 
By the Court. 

Q. The one you have been talking about under your 

30 



96 Herman Shapvro-Cross. 

stoop? 
A. It was there. We cut it down ourselves when 

we built the second building, and it was opposite that 
way. 

By Mr. Silzer. 
Q. Before that you came right into your building 

without any stoop? A. The cinders was right over it. 
Q. Over that stump? A. Over that stump; yes, 

10 Q. And then after you built your building couldn't 
you go in without having any stoop? A. No, after 
they widened the street I couldn't get in the store 
without the stoop. 

Q. Before the borough did anything- A. Yes, sir. 
Q. (Continued)-there was an entrance to your 

store, wasn't there? A. Yes, sir. 
Q. And that entrance was over a sidewalk which 

was made of cinders which were on top of the stump? 
A. Yes, sir. 

20 Q. After the improvement was made couldn't you 
get in the same way? A. I couldn't do it. 

Q. Why not? A. They were going to cut me off 
so I shouldn't have any way to get in the store. 

Q. Why couldn't you get in the same way after the 
improvement as you could before? 

A. The borough cut it down. 
Q. Cut what down. A. Around the sidewalk, and 
couldn't leave no cinders around because it would 

have been always down. 
30 Q. Did they touch your building at all? A. They 

didn't touch the building, but they touched close to it. 
Q. They didn't interfere with your building, or the 

stump at all, did they? A. No. 
Q. You could get into your building before the im-

provement, couldn't you? A. Yes, sir . 
Q. Without a stoop , couldn't you? A. Yes sir. 
Q. Before the borough improved the rest of the street, 

and without touching you at all? A. Yes, sir. 
Q. You were able to go into your building from a 
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sidewalk that covered this stump, weren't you? 
.--1. Yes, sir. 
Q. And after the improvement you built a stoop 

out eight feet over this stump ? 
A. 1 didn't build it out. 
Q. Who did build it out? A. One second, if ycu 

will allow me to explain. 
Q. Who did build it out? A. There was a cinder-
Q. Who did build it out? A. I made an entrance 

to the store, a front entrance, the steps what you see 10 
right here. 

Q. That was after the- A. After the borough cut 
it out. 

Q. The borough hadn't touched your property at 
all? A. No. 

Q. And before that you could go into your store 
over the cinder sidewalk, couldn't you? 

A. Because they had a cinder sidewalk all the way 
through. 

1\ / • 20 1v'Ir. Silzer: I would ask the witness to answer 
the question. 

A. There was a cinder sidewalk all the way through. 

By the Court. 
Q. Did the street change the grade in front of your 

building, or the street grade change? Did the borough 
change the grade ? A. Yes, sir. 

Q. And you put a stoop over it then? A. I had to 
put a stop over it then. 

Q. How far out did you put it in feet, how many 
feet out? A. It might be eight feet from the building. 

Q. And you did it? A. Yes, sir. I made a front 
entrance to the store. 

By Mr. Silzer. 
Q. And they didn't cut that-
A. That was a cinder sidewalk all the block. 
Q. And you could walk right in your store without 

any stoop? A. Yes, sir ; only one step was right over 
it. 

30 
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Q. I say, previous to that you could walk over the 
stump that you covered up, right straight in your 
store . without a stoop? A. Yes, sir. 

Q. How many feet is it between your building, as it 
is located and the stump? A. Probably eighteen 
inches or two feet, l am not positive. 

Re-Direct Examination, by Mr. Strong. 
Q. Why was it necessary to build this stoop out 

there? 
A. They cut off the cinder sidewalk, and l was 

le ft just hanging from both sides, and there was no 
way to get in the store; l was about two feet from the 
ground on this side (indicating) where the building 
juts out, and the front, there was no way of getting 
in at all. 

Q. How high was the floor of your store above the 
sidewalk after they cut down? A. About two feet 
or more. 

Q. Two feet or more? A. Yes, sir. 
Q. And in order to get into your store you had to 

put a stoop there? A. I had to make steps to get into 
the store. 

Q. That is what you call a stoop? 
A. Yes. sir; stoop and steps. 
Q. Before they meddled with your property you 

could walk right in on the same level with the side-
v.-alk? A. With the sidewalk; yes. sir. 

Q. When they began to talk about making the street 
sixty feet wide. you say. was some fourteen years ago? 

A. Yes, sir. 
Q. At that time your building was there was it? 
A. Yes, sir : the building was there. 
Q. What other buildings were there along that side 

oi Rahway avenue? 
A. There was in the block where I am, there was 

the fire house. and there was a number of buildings 
already that time. There was a fire hall, and there 
was that Rap building, and the Linsky building. 

Q. When was the Rapp building put there? 
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A. That has been put up about eighteen years ago, 
I think. 

Q. Eighteen years ago ? A. Yes, sir. One building 
11ext. They built another addition to it after. 

Q. When that was put up was there any talk about 
widening the street, when you built the Rapp building? 

A. No, sir; not when that was . 

The court: That is the other building that he 
says is out? 

Mr. Strong: Yes, sir. 

Q. Where is the front of the . Rapp building with 
reference to the sixty foot line that they want to make? 
How far out is the Rapp building? 

A. Well, they got a bay window out on the road, 
might be about six or eight feet. I am not positive. 

Q. Mrs. O'Don nell's property there you said that 
there were ten or twelve feet taken off in front? 

A. The fence. 

10 

Q. Was the fence out that far? A. Yes, sir. 20 
Q. And flowers, you said , for a garden? 
A. Flowers; yes, sir. 
Q. The Rizchak building , was that put there before 

or after they began to talk about widening out to 
sixty feet. A. Afte r. 

Q. The postoffice building, that was put there after, 
was it ? A. Yes, sir . 

Q. You said something about you built the post-
office buildii:ig according to Linsley's survey? 

A. Yes sir. 30 
Q. Who is Linsley ? 
A. He used to be the-he had an electric plant in 

Carteret, and he does some surveying at different times 
for different parties, whoever engages him. He is a 
Woodbridge man, I believe. 

Q. Did he survey for you? A. He surveyed for 
me some place ; not this place. 

Q. I mean the Rapp building? A. No , sir; not 
for me; for the borough . 
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Q. And you built that building according to that 
line, did you? A. Yes, sir. 

Q. You said that Marsh made a survey? 
.a.. .Marsh staked out the lots. 
Q. And where did Marsh stake out the lots? 
~d. He staked out on the same as Rizchak's is now. 
Q. Where is Rjzchak's? 
A. That is the brick building what they are refer-

rmg to, Rizchak's building. Xot alongside of me, but 
10 next to the postoffice; and then Rizchak came over to 

me and he said-
Q. ever mind that. So that all of these buildings 

except the Rapp building, and Mrs. O'Donnell's build-
ing, and your buildings here in question, they were 
all put there after they talked about making the sixty 
foot line weren't they? A. Well, there is another 
building was moved back. A fellow by the name of 
Linsky. 

Q. There was another one besides that was there 
20 then? A. Yes, sir. 

Q. What building is that? A. It is right next to 
the postoffice, to me. 

Q. Was that moved back too? 
A. That was moved back to. 
Q. Whose building is that? A. Linsky's. 
Q. How far back did that have to be moved? 
A. I couldn't say positive. About ten feet. I don't 

know how much. 
Q. Were there any other buildings that existed 

80 there before they began to agitate this matter of widen-
ing out to sixty feet, except those you have mentioned? 

A. I doh 't know. I believe there was near the 
school a small little huilding, ).,Ieyer Youkman. I 
think it was a little building. J am not positive. 

Q. Did that have to be changed? A. I think it 
had to. That was on the other side of Colwell street. 

Q. Oh, it was on the southerly side of Rahwa) 
avenue, was it? A. Yes, sir. 
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Re-Cross Examination b31 1VJ r. Silzer. 
Q. You say about fourteen years ago they were 

talking about this street being sixty feet wide, and 
ahout putting people back, were they? A. Yes, sir. 

(). You knew about that, did you? 
.-l. Who knew? 1 heard about it, yes. 
Q. You knew then fourteen years ago that they 

1,ere claiming this street was sixty feet wide, and they 
11 ere going to put people back? 

J I heard them talking about it. 
Q. :\nd knowing that, in 1902 you bought this 

pro pert) , didn't you? A. Yes, sir. 
Q. Bought it with your eyes open? A. Yes, sir. 
Q . . \nd shortly after that, when Mr. Rizchak built 

l11s property you built a foundation to ,put your house 
hack on, didn't you? A. That was quite a few years 
later. 

Q. How many years later? 
. l . . \bout four years later, I think. 
Q . . -\bout four years later, when Mr. Rizchak was 20 

doing his "·ork- A. He put his building up. 
Q. (Continued)-yo u built a foundation to put 

your house back so that it would be on the sixty foot 
~treet, didn't you? A. Yes, sir ; I did. 

Q. That was before the borough took any steps to 
iorce anybody, wasn't it? A. That was. 

Q. Mr. Rapp is out on the street about three feet 
with a bay window, isn't he? 

.4. I couldn't say how much ; three or four. 
Q 30 . It isn't over three? A. Around that neighbor-

hood. Three or four feet, I believe. 

Mr. Silzer: We want to ask Mr. Marsh a 
question we omitted. 

I· rauklill J,f arsh, recalled. 

hirthcr Cross E.rnniinatio11, by Jvfr. Watson. 
Q. ~fr. ~Jar~h. did yon make a survey on Rahway 



102 · Franklin Marsh, recalled-Fitrther Cross. 

avenue, on this Colwell tract, for Edward J. Heil? 
A. Yes. 
Q. Did you give Mr. Heil what is called the sixty 

foot line on which to erect his building? 
A. I gave a sixty foot line, but I staked it out six-

teen feet further and told him he owned that property. 
Q. But you told him to build on the sixty foot line? 
A. I advised him, in the interest of the township, 

knowing they needed improvements, I did actually set 
10 back a good many buildings, but not because they had 

tc• go back. 
Q. You told Mr. Heil to put his building back on the 

sixty foot line? A. I advised him to go back. It would 
make it easier and cheaper for the township when they 
would come to condemn. 

Q. Didn't you tell him you were doubtful about the 
true line of this street? A. No. 

Q. Do you know a man named Nicholas Rizchak? 
A. Yes, I set his stakes out that same way. 

20 Q. This Rizchak survey you made was right next 
tn the Shapiro property in controversy here? A. Yes. 

Q. And you told him to put his building on the sixty 
foot line? A. I advised him to. 

Q. And told him you were doubtful as to the width 
of Rahway avenue? A. No. 

Q. Never made any such statement as that? A. No. 

The Court : If you are going to use this as 
contradictions, you will have to be more specific. 

80 A. I never staked a lot on that street inside of the 
forty-four foot line before, after, or even now. 

Q. About ten years ago you made this survey for 
~fr. Heil? A. I don't know how long ago I made it. 

Q. Do you remember making the survey? 
A. Oh, yes, Mr. Linsky below there is the same way, 

and the rest of them. 
Q. At the time you made this survey for Mr. Het~ 

didn't you say to him that there was some doubt, and 
that you were doubtful as to the location of the south-
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erly line of Rahway avenue , and that therefore he 
had better keep back to the sixty foot line? A. No. 

By the Court. 
Q. Your mind is drawn, is it Mr. Marsh , to the 

occasion on which yo u talked to him about it? 
A. Yes. sir: I always advised him to keep back, for 

the simple reason it would be cheaper for the town-
ship. 

Q. And in view of that you say you did not? 
A. I did not. I always staked out the lots to the lO 

forty-four foot line. 

By Mr. Watson. 
Q. Do you know Nic holas Rizchak? A. Yes. 
Q. About the same time did you make a survey for 

him? A . Yes, and I did Mr. Shapiro the same way. 
Q. On the property next door to Shapiro's property? 
A. Yes, all of them. 
Q. You remember the occasion. do you? A. Yes. 
Q. At that time did you say to him that you were 20 

doubtful as to the true location of the southerly line 
of Rahway avenue? A. No, sir; 1 told him he could 
always bring in a claim for damages. 

Q. And that there was doubt about it, and that 
he had better keep back to the sixty foot line? A. No. 

Q. Did you then and there advise him to keep back? 
A. Yes. T advised him to build on the sixty foot 

line each and every one of them. 
Q. As a matter of .iact he did build on the sixty 

foot line? A. Yes. and I even give Mr. · Shapiro the 30 
same advice. T gave the lines , then when he built two 
feet out 1 advised him to keep back, because it would 
Le cheaper for the town ship, or the borough. to widen. 
T imagined that the widening was coming. because 
it was discussed. 

Q. And , as a matter of fact . Rizchak also built back 
on the sixty foot line? A. Yes. 

Q. Under your advice? 
.4. l Tnder my advice. T will ad~it that I advised 
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him, but I staked the lots to the forty-fou r foot line 
in each and eve ry instance, and told them they owned 
1Lc property. 

lJy t/ze Court. 
Q. Did you say to any of th ese people that you were 

in doubt about where the t ru e line was, on those oc-
casions? A . i\o, sir. 

Dy Jlr. Strong. 
10 Q. You gave that advice, you said , to Heil and to 

Rizchak? 
A. Yes, and to Linsky. To anyone who put up a 

good permanent building. Not because they didn't 
have a right to build to the forty-four foot line, but 
simply because it would be better in the end. The 
property \\ ould be worth more, I looked at it; I don't 
know, you couldn't call it philanthropy, or anything 
of that sort. but I advised them to keep back, because 
it would make it cheaper for the tO\rnship to pay 

20 damages eventually. 

30 

Q. \\ hat <lid you say to them as to their ownership, 
bow far they owned? A . That their ownership came 
out sixteen feet further. 

Q. To what Fne? A. To the line now where they 
have taken up the stakes that were placed in. They 
even took up iron stakes that were placed out. 

Q. That is, out to the forty-four foot line? 
A. Out to the forty-four foot line in each and every 

instance. 

:'..\Tr. Silzer: If you are going into what we ex-
pect to cross examine him on his engineering and 
, urveymg. 

::\fr. Strong: Don't ,vorry about that. I am fol-
lowing your cro..::s examination. That is all. 

::\Ir. Strong: I have here a record oi a deed 
from Lizzie Colwell, and Augustus W. CohYell. 
to ::\Iorris Steinberg, book 265 of deeds, page 341 : 

dated the fifth clay of July, 1893: duly acknowl-
edged and recorded the six teent h day of Febru-
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ary, 1894, conveying lot 33 on block two of the 
Colwell map. 1A1so a deed from Colwell and wife 
to Steinberg again the same parties, in book 290, 
page 433; dated the eighth day of October, 1896; 
and acknowledged and recorded April 5th, 1897, 
conveying lot number 31 in block two on the Col-
well map, apparently referring to both maps. I 
offer the records of those two deeds. 

:VIr. Strong: We rest. 

MOTION FOR NON-SUIT. 

Mr. Silzer : We move for a non-suit m this 
case. It does not seem to us that the plaintiff in 
the one · case, and the defendent in the other, the 
plaintiff for the purpose of this suit, has made 
any case upon which a verdict could be pre-
dicted. 

10 

The Court: The motion will be denied. 20 
Mr. Silzer: Prays exception. 

Exception allowed~sealed accordingly. 

Judge. 

2'1r. Watson opens the case for the Borough of 
Roosevelt. 

Adjourned until to-morrow morning , Tuesday, April ao 
8th, 1913, at ro :45 a. m. 

Transcript of Stenographer's notes of evidence 
taken in the above entit led cause before Hon. Frank 
T. Lloyd, Judge, and a jury, at the Court House in 
the City of New Brunswick, N. J., on the eighth day 
of April A. D. 1913. at ro :45 a. m . 

. \ppearances: ::.\Ir. George S. Silzer, ::VIr. Russell E. 
Watson. for the plaintiff. Messrs. A. H. & T. Strong, 
for the defendants. 
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Frederick F. Simons , a witness produ ced on behalf 
of the defendant, being duly sworn according to law 
or his oath, saith : 

Direct Examination, by Mr. Silzer. 
Q. Mr. Simons , you are a civil engineer? 
A. Yes, sir. 
Q. How long have you been such ? 
A. About twelve or thirteen years . 

lO Q. Were you formerly county engineer ? A. Yessir. 
Q. Y ?u are the borough engineer of the Borough 

of Roosevelt? A. Yes, Sir. 
Q. And have been there for how long? 
A. Since 1907. 
Q. How long have you lived in the Borough of 

. Roosevelt? A. I came there in 190 1. 

Q. At the request of the borough have you made a 
map of the property which was formerl y of Noe, and 
which includes the present property in dispute? 

20 A . Yes, sir. 

30 

Q. Is this the map? A . That is the map; yes, sir. 

Mr. Strong: Before you exhibit that map you 
ought to prove it. I told you that before. 

·Mr. Silzer: J. know, but I can 't prove it until 
I put it where a man can see it. 

Mr. Strong: And where the ju ry can see it 
incidentally. 

Q. Have you made a survey of the Colwell tract? 
A. Yes, sir. 
Q. And of the tracts to the west and east thereof? 
A. Yes, sir. 
Q. Does this map show the location as you found 

it upon the ground? A . Exactly. 
Q. And have you shown Rahway ~venue on the 

map as you find it upon the ground? A. Yes, sir. 
Q. And the black spots on the south of Rahway 

avenue, what do they indicate? 
A. They represent the buildings, dwellings. 
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Mr. Strong: Just have him state what that 
represents, as to what date. 

Q. When was this map made? 
A. This map was made last month, completed about 

the first of the month, about the first of April. 
Q. And does it truly represent the situation as you 

found it there? A. It does. 
Q. Have you indicated upon this map the Radley 

tract? A. Yes sir. 10 
Q. Taking the old deed, when Noe owned both 

tracts, as shown by the deed in the county clerk's office, 
does this map show the whole tract as it was owned 
by Noe before it was divided? A. Formerly these 
tracts were all a part of Peter Noe's property. 

Q. All a part of Peter Noe's? 
A. Peter Noe's; yes, sir, 
Q. And have you indicated upon this the first con-

veyance made by Peter Noe out of the whole tract? 
A. Yes sir. 

2o 
Q. In what way? A. Designated by the Houghwort 

tract. 

Mr. Silzer: I am going to offer the map as soon 
as I get those deeds, if you desire to ask the wit-
ness about it. 

Mr. Strong: I don't care anything about having 
the deeds present, but I will cross examine him 
on the map, if you are through with that part of 
it. 

Mr. Silzer: I thought I might as well save 80 
some time. 

Cross Examination by Mr. Strong. 
Q. This map represents conditions as you found 

them in March, 1913, is that right? A. Yes, sir. 
Q. That is what it is intended to do? 
A. Show it up to date. 
Q. And the buildings that you have delineated there 

are the buildings as you found them existing then? 
A. Yes, sir. 
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Q. Irrespective of conditions as they existed in 1908, 
prior to the beginning of this suit? A. Yes, sir. 

Mr. Strong: I object to the map, of course. 
We are not concerned with the present condition 
and location of buildings. Beyond that the map 
has some lettering on it which is objectionable, 
and ought not to appear there. 

Mr. Silzer : The lettering can be struck off. I 
have no objection to that. 

The Court: What is the object in putting in a 
map with the present buildings, as distinguished 
from those that were there at the time the suit 
was brought? 

Mr. Silzer : I don't see that can do any harm. 
It shows the situation. and the witness simply 
states that is the present condition. The jury 
cannot be deceived by that. It makes impressions 
that cannot be properly eliminated. In addition 
to that a certain number of properties have been 
spoken of along there. Now it locates the White 
and the Shapiro building. 

The Court: Yes, I know, but the witness is not 
permitted to write out his testimony and hand it 
to the jury. 

Mr. Silzer: Of course not. 
The Court : That is the effect of it. 
Mr. Silzer: It locates the station that has been 

spoken of. and it locates the fire house. and this 
other building that Mr. Shapiro testified to yes-
terday. 

The Court: Yes. but the objection is that it 
gives a concrete effect to testimony by giving the 
appearance of a street sixty feet wide, which 
would make an impression upon the jury that 
possibly the testimony itself might not do. 

Mr. Silzer: The witness has already testified 
this is the condition in March. r912. The jury 
c?.nnot be misled bv that. 

The Court : Tha~ is the part that is immaterial 
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in this action, what the condition is now. The 
test is, what was the condition prior to the bring-
ing of this action, and for a number of years 
prior. 

Mr. Silzer : The map is only for the purpose of 
illustration. 

The Court : 1 understand that, and if this ·is 
simply to fix the general lay of the ground. 

Mr. Silzer: My main purpose is this: To show 
that this whole tract was once owned by Noe; 
that he divided it, and Mr . Watson opened this 
yesterday, but, of course, these things are difficult 
to get hold of until you have stated them, and it 
shows that he started from this worm which is 
a definite location from this creek, and that 1089 
feet, or five chain s and something, the first des-
cription here, when Mr . Noe sold this Hough-
wort tract, was 1089 feet to the southerly side 
of Rahway avenue. Now that brings it to a 
certain definite, positive location. Then it comes 
to here to a kink in the road, and another kink 
here, and comes down and fits in all the way 
around to the location of the sixty foot road. 

The Court : There is no doubt that the map, so 
far as it is intended to illustrate such a purpose ~s 
that, would be legitimate , if you had not included 
in it things which may give an undue impression 
to the jury. 

Mr. Silzer: It cannot give an undue impression 
when the witness tells the jury that these buildings 
must be considered as of the present day, and 
not-

The Court : Cannot you get these buildings off? 
Cannot you erase those ? 

Mr. Silzer: The jury understands now that is 
the present day condition. It cannot mislead 
them about anything further back. 

The Court: I know that is true , but human 
faculties do not carry everything forever. Can 
you get those off? 

10 

20 

30 
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~lr. 'tr ng: lt i, entirely unintentional , but it 
it a cir-um ·tan·, that the blacke t things on that 
map are the pre-ent day building . in addition to 
the lin of the ·tre t. which wa ·n't the hne of 
th ·treet ori 0 inally. It is perf ctly ea ·y to make 
a map that \Yould be a fair map. 

Th ourt: I \\·ill not admit the map, Senator, 
,Yith the building· on. that i to 'ay, the buildings 
that haY b n put on ·ince thi:s -uit began. If 

10 they -an b erased in any way. or eliminated. the 
map \\·ill be received. That i - to -ay, received 
for the purp , for which the map i - receiYable. 
to illustrate. and not to prove. 

~Ir. .=ilzer: an you chalk them over with 
chal ·. "·ill that take them out; 

The ~ourt : C nderstand I am not referring to 
the buildings that were there before the action 
was 'Ommenc d : onh- those -ince. 

~lr. ~troncr: I wi -h my obje tion to go funher, 
20 vhile they are chan2'"ing the map. Thi, show.: a 

.::treet si. ·ty f t in width. whi -h i - pracucally a 
th oreti ·al stre t. at lea ·t - far a, the ca e indi-
·ates now. 

The ~ourt : I cannot rule it out on that ground. 
The te,tim ny f s me o:f the \Yitne.:se· i.: that 
this str et i, a si. ·ty foot -ueet. L the_· br nu 
map in a - 'L rda 1ce with that I canno reje·t ·r. 

~Ir. ~trong: There has been no te~tim ny ye• 
I has een tal ·ed about. and until te.:timony a5 

3 0 been given along lines. I dont think they hare 
a right o put up a theoreti al thine- li ·e that. 

The Court: I am as.:umino- that the o in~ 
wi · c r:v out "hat it ha.: indicated. 

- r. rono: I thin · we ought 
pr oi map -omes in i 1 tha -

_ f ... _1 zer: I don't under, and la 
·or any o her purpose than of illu.: .. 

i.: mis eadino-. oi cour-e. it cannot e 
7he Court: .=enator. I haYe always 

law e 
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strict in the admission of maps for illustrative 
purposes. l t is only another way, in many in-
stances, oi giving forceful character to some 
feature of test imony which it otherwise would not 
get. .And for that reason I have always restricted 
1t to the legitimat e bound . 

Q. Have you mark ed out those bmldings which 
were erected smce this uit was started ? 

.--1. There are eight buildings that have been put up 10 
'ince this suit was started. 

)Jr. Stron g : Your honor ~ees what that mark-
mg amounts to. 

The Court l do not ee. 
1\lr. Strong: T he witnes had dabbled it over 

with chalk. I submit that map ought to be taken 
away entirely. 

The Court : Ta ke the map and correct it so that 
the original marks cannot be seen. If you can 
do that bring it back. 

Mr. \ Yatson : We off er in evidence deed from 
Peter ~oe to Benjamin _ ·oe, Book 9, ::.\Iiddlesex 
County clerk's records , page 164. 

The Court: ::.\Ir. \\ .atson, have you a brief of 
these deeds ? 

~Ir. Watson: T here are twenty or twenty-one. 
The Court: H ave you _ubmitted it to ::.\.Ir. 

Strong? 

20 

~Ir. \Vatson: \Ye have not yet. :::W 
The Court: Cannot we ave time by having the 

brief offered in eYidence? 
~Ir. Strong: I don't care about handling all 

the e book , but I would like to have a tatement 
a we go along of what the deed are. 

The Court: I thought if you were handed a 
copy of it, and the tenogragher handed a copy. 
it would save a great deal of time here. 

~Ir. Strong: I haven't gone back over these 
fifteen or twenty years. 
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Mr. Silzer: I have got to cover these with the 
surveyor. 

Mr. Strong: I would be very glad to agree to 
the suggestion if I had this statement. 

Mr. Watson: Book 9, page 164, Peter Noe to 
Benjamin Noe, deed dated March 29th, 18u; 
duly acknowledged and recorded September 12, 

18II. This deed conveys lands in the township 
of Woodbridge described as follows : ·· Beginning 

10 at a stake planted on the east side of the mill pond 
creek, on the north side of a small worm jutting 
out of said creek, and from thence running north 
twenty-five degrees, fifteen minutes east, sixteen 
chains and fifty links to the southwest side of the 
road leading from the New Blazing Ferry to 
Bridgetown. Thence along the same north seven-
ty degrees thirty minutes west, sixteen chains 
sixty-seven links to a large white oak tree. Thence 
north fifty minutes east, fi.fteen chains eighteen 

2 o links to the .comer of said road. Thence along 
another road south nine degrees west twenty-
eight chains sixty-three links to a stake. Thence 
south sixty-two degrees east thirteen chains to the 
a.foresaid creek. Thence down along said creek, 
as it runs the several courses thereof, to the place 
of beginning, containing seventy-five acres more 
or less, bounded easterly by lands of Peter Noe, 
northerly and westerly by highways, southwesterly 
by land of Peter Noe, and southeasterly by his 

::30 mill pond creek. 
Second, deed from Benjamin Noe to Peter D. 

Hd,ughwort, dated March 31st, 1817; aclmowl-
edged and recorded May 12th, 1817, in Book 12 of 
deeds Middlesex County clerk's office, page 491. 
This deed conveys the tract of seventy-five acres 
as described in the deed Noe to Noe, Book 9, page 

164. 
Mr. Strong~ Same description exactly? 
Mr. Watson: I will read it. I will not vouch 

for it word for word. 
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The Court : Is it substantially so, Mr. Wats on? 
Mr. Watson: Yes, sir. 
The Court : Do not undertake to read it again. 
:Mr. Silzer: Now we have this map ready, and 

we will save a good deal more time, I think. 
The Court : How late does this bring the title 

down, the adjoining properties? 
Mr. Watson: It only brings it down to 1817. 
The Court: I see this deed is 1817, but how 10 long did it remain in Hough worst? 
Mr. Watson : We only off er that evidence to 

show boundaries by which the Colwell tract was 
conveyed, and it is unnecessary for any further, 
because all the Colwell deeds refer to the bound-
aries as fixed by these two deeds. 

Direct Examination (continued), by Mr. Silzer. 
Q. Now, Mr. Simon, have you eliminated f.rom the 

map all properties that were not there at the time the 
suit was started? A. Yes, sir. 20 

Q. And you have also eliminated the legend which 
was on the right hand side? A. Yes, sir. 

Mr. Strong: You renew your offer, I suppose, 
now? 

Mr. Silzer: Yes, sir. 
Mr. Strong: I object to it still. 
The Court : I think it is admissible now for 

the purpose of illustration. 

Cross Examination (cont inued), by Mr. Strong. 30 
Q. Do you mean to say that this map shows the line 

of the highway as it existed prior to the change made 
by the borough in 1908? A. Shows it the same now 
as it always has shown it, as it always has been. 

The Court : Just answer the question. 

Q. Do you mean to say that map is a correct delinea-
tion of the line of the highway as it existed prior to 
any change made by the borough? A. Yes, sir. 

Q. Actually as it existed on the ground, or do you 
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mean a theoretical highway? A. Actually as run out 
as surveyed. 

Q. Do you mean as it existed on the ground, where 
the monuments were and the fences were at that time? 

A. No, I didn't run out my line to the fences. I 
took actual measurements made in deeds, l took actual 
surveys and run the surveys out. 

Q. Was this a theoretical line and not a line that was 
shown by existing fences at that time? A. It is not a 
theoretical line; no, sir. 

Q. ls it the line shown by fences that existed in 
1908? A. There were no fences along there in 19()8. 

Q. Was there anything to mark the line of the high-
way in 1908? A. The measurements . given in deeds, 
and descriptions. 

Q. That is to say, you got this line which you have 
delineated on this map, from your examination of 
deeds? A. Deeds, and making actual surveys. 

Mr. Strong: I object to that. 
The Court : Does the fee purport to be in these 

adjoining owners? 
Mr. Strong: Oh, yes. 
The Court : No doubt of that? 
Mr. Strong: Ko question of that, I think. on 

either side. 
Mr. Silzer: They run to the southerly side of 

the highway. 
Mr. Strong: But that. of course, carries the fee 

under the decision in Salter v. Jones, I think it is. 
The Court: It does, unless the State has a fee. 

and there were no conveyances, as I understand 
here. 

Mr. Silzer: ;-,;o. The original deed in 1812ran 

to the southerly side of the highway. and that i: 
what he has indicated on this map, and I propose 

to have him point out. . 
Mr. Strong: I submit this map is still an unfair 

representation. It is something this witness ha~ 
gotten up according to his construction of a lot ot 
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old deeds. The deeds are here to be offered, I 
suppose, and ought to be offered first, until we 
know what is in the deed. 

The Court: Cnder the undertaking of counsel, 
and the opening, I shall receive it for illustration 
only. 

Mr. Strong: It seems to me that it is manifestly 
unfair. It is hardly better than it was before. 
They have got a ~traight line running through 

10 there, which certainly is not the condition as it ex-
isted in 19()8. 

By the Court. 
Q. What does your lower black line represent, Mr. 

imon? A. That is the property line; this is the prop-
erty line here. 

Q. Which you ascertained in what way? A. By ac-
tual survey. 

Q. By surveys? A. Yes, sir. 
Q. Do you mean by your own surveys, or by descrip- 20 

tions in the deeds, and measurements? A. By surveys 
and measurements given in the deeds. All the old 
deeds call for this distance, rn89 feet from the head of 
this worm. 

Q. And then are these various buildings located ex-
actly as they were on the ground as related to this high-
way? A. Yes. 

By Mr. Silzer. 
Q. Your location depends upon running a line from 

a worm down here IIOO feet away from the .line of the 
avenue, isn't that so? A. No, sir. 

Q. That is one of the things you rely on, isn't it? 
A. No, sir; not I 100 feet. 
Q. Well, rn89 feet? A. Yes, sir. 
Q. Your location depends upon that measurement, 

doesn't it? A. For this side of the tract; yes, sir. 

Mr. Strong: Your Honor has heard that deed 
read, that is, the description which was just read 
a moment ago, and I want to call your Honor's at-

30 
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tention to the absolute unfairness of it, as that deed 
illustrates. This is the deed of Benjamin Noe, 
that was put in evedence, to Peter Houghwort,and 
your Honor will notice, "AJl that tract of land sit-
uated in the Township of Woodbridge, beginning 
at a stake planted on the east side of the mill pond 
creek, on the north side of a small worm jutting 
out of said creek, and from thence running north 
so many degrees and so many minutes to the 

10 southwest side of the road leading from Blazing 
Star Ferry to Bridgetown, and thence along the 
same, and so on." And then it comes back again 
to the aforesaid creek, and thence down along said 
creek as it runs the several courses thereof, to the 
place of beginning. That place of beginning is 
evidently the place where the worm enters the 
creek. Your Honor will see it begins-

Mr. Silzer: That is a matter of a:gument when 
we get through. 

20 ?vlr. Strong: This is a matter of construction for 
the Court. This is not a matter to go to the 
jury, but it is a question of law for your Honor to 
pass upon, what this means. It begins on the east 
side of the creek, according to the description, be-
gins on the east side of the creek, and on the nort'.1 
side of the worm entering the creek. If thar 
means anything it means the junction of the ·worm 
and the creek. And then it comes on up here am\ 
so around, and gets back to the creek , and come, 

80 down the creek to the place of beginning. It doe~ 
not run along the worm at all to the place oi be-
gmnmg. It comes down the creek to the place oi 
beginning. And then on top of that, after the de-
scription is ended, it goe on to bound the tract 

The Court: Is there any divergence 1,etween 
counsel on that point? 

Mr. Strong: Absolutely so. They take their 
measurements from the end of the worm. Here is 
where they have started to measure their distanc~, 
beginning from there, and they fix the line of this 
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highway by run ning 1089 feet from the begmni11g 
of the worm up there , whereas the plain wording 
of the deed is fro m the junction of the wom1 and 
the creek. Tha t is what they build this map on. 
Let me call your Ho nor 's attention to the final en<l-
ing of this description : "Containing ~eventy-fiv~ 
acres, bounded easterly by lands of .Peter Noe. 
northerly and westerly by the highway, soethwest-
erly by lands of Pete r Noe, and southerly Dy the mill 
pond creek. There is no binding on the worm at 10 
all. It only uses the worm for the purpose of fix-
ing the junction of the worm and the creek. That 
is the beginning point, and that is the point to 
which the survey finally comes around and ends. If 
tehy measure their distance from that point they 
don't get anywhere near the road. 

Mr. Silzer: He would be two hundred and six -
ty-four feet further back from the road , according 
to his own conten tion, if that is what it says. 

11r. Strong: May be so. Who knows where the 20 
worm was, or where the creek was, or where the 
highway was one hundred years ago? 

Mr. Silzer: We will show where it was. 
Mr. Strong: Tha t is what the y build this ma ;) 

on, and I say it is absolutclv 111.fair. 
The Court: I will withh o\i t½e disposition of the 

11t1cstion until we have g.' ite ·1 further into the 
case. 

Mr. Strong: In the meantime , the map , with all 
11s unfairness, gets befo re the jury. 30 

Mr. Silzer: The sur veyo r says he makes a sur-
vey upon the gro und . 

The Court : Yes, but he bases it npon descrip-
tions which are at best uncertain. Now 1t is build -
mg one uncertaintyy upon another. 

Mr. Silzer : Not in this case at all. No~ at all ; 
110, sir. May be uncertain to my frienri here , wl-.o 
tries to lose two hundr ed and sixty-four feet him-
elf, but surveyors find locations , and that is just ex-

Jctly what we prop ose to prove. 
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The Court: You may go on and further prore 
the map. 

Mr. Silzer: We propose to prove 1\1r. Noe own· 
ed this whole thing. 

The Court : You are speaking, k.·r example, oi 
surveyors, what they rely upon, but we have noth-
ing of that sort here yet. You see tl1ere is a Ji,_ 
crepency as it stands now. '1 ve;·,· marked discrep-
ancy from the starting point mentioned in the deed. 

10 l\Ir. Silzer: :Kot at all. 

20 

30 

The Court : If the deed is to be regarded liter· 
ally as meaning what it says. 

Mr. Silzer: Absolutely not. 
Mr. Strong: Let us understand where we are 

with regard to the map. 
The Court: I have suspended the ruling on it 

until we have gone further into the case. 

Direct Exami,wtion (continued), by Mr. Sil=er. 
Q. f\O\Y, Mr. Simon, did you take this original Noe 

property, as described in the deeds, and locate it upon 
the ground and put that upon this map? A. The Peter 
~oe tract? 

Q. Yes. A. Yes sir. 
Q. And in doing that did you take into consideration 

anything? 

Mr. Strong: Don't lead the witness unneces-
sarily. Let him tell what he did do. 

Q. Did you take into consideration anything except 
the deed itseH? A. Well, I located definitely the head 
of this work that is mentioned in two or three deeds. 

Q. What else did you do? A. Take on the Radle~ 
tract, to the east of this tract in question, there is a 
well defined line there, and measurements given. 

Q. One of the boundaries of this oe tract? 
A. Yes, sir. 
Q. What else? A. And by running out the line of 

the Houghwort tract it fits in together. 
Q. In the Houghwort tract are there any kinks in 
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the road, and an acute angle at the northwest side? 
A. Yes, sir; there is. 
Q. Did you locate those by your survey? A. Yes, sir._ 
Q. lf your location of the worm was not correct, 

would the other lines on the side of the road here, and 
these kinks, have rfit in? A. They would not; no, sir. 

Q. ln other words, would they correspond with the 
location that you found them? A. They all fitted in 
together. 

Hy the Court. 
Q . . \re they given by the points of the compass. and 

then by distances? A . Both, yes. 
(J . . \nd do they exact ly correspond? A. They all 

!it in together with the head of this worm. 
Q. I say, do they actually correspond, both the dis-

tances and directions, with the actual examination on 
the ground? 

A. Well, the angles are the same. Of course, the 
btarings would be different in the variation from their 2o 
turn, but the angles are the same, and the distances are 
the same. Do you understand , the magnetic course 
would be different than it \Vas twenty years ago. 

Q. Do you know what the difference is? 
A. The different ang les? 
Q. 1 ro, the variation from that time to this? 
A. Well, it could be figured out. 
Q. Have you done that to determine whether or not 

the variations-that making allowance for the varia-
tion, the correct angles are given? A. Yes, sir; we al-
ways do that. 

Q. Well. are they correc tly given? A. Yes, sir. 

By Mr. Silzer. 
Q. Speaking of the head of this worm, ·what have 

you to say as to what you found at the head of the 
worm? A. Well. it is a very-there is no mistaking 
the head of the worm there. It is very evident. 

The Court : Let me have the exact language of 
that description. beginning at the worm. 
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Mr. Silzer: "Beginning at a stake planted on the 
east side of the mill pond creek, on the north side 
of a small worm putting out of a small creek, and 
from thence running north twenty-five degrees 
£:fteen minutes east, sixteen chains and fifty links 
to the southwest side of the road from the New 
Blazing Star Ferry to Bridgetown.'' That is 1o&) 
feet. · 

The Court : The important thing I want to get 
10 is what his ground is for taking the head of this 

worm as the basis cif a starting point. 

Q. Taking from the tract on the east, Mr. Simon, 
where· did you make your locations of the property 
lines on the east? Show me where the Noe tract ori-
ginally ran on the east? A. The Radley tract , that ran 
from where your pointer is. 

Q. Down here (indicating)? A. Yes, sir. 
Q. And out to the Sound? A. Yes, sir. 
Q. In making your survey, and putting the property 

20 on the ground, what did you find with reference to the 
fitting in of the Radley tract? A. On the southerly 
line of the Radley tract there is a well defined line of 
old trees. Some of the trees are standing, and there 
are quite a few stumps there. That is a well defined 
line. 

Q. Was that built up at all? A. No, sir . 
Q. Was it of such a character that it could recently 

have been changed at all? A. No, sir; just open fields. 
Q. And had been for how long? A. Well , a good 

30 many years. I don't know how many. 
Q. And there was a well defined line of trees along 

the southerly Radley tract? A. Yes, sir. 
Q. Does that fit in with the Noe tract as you plotted 

it originally? A. Yes, sir. 
Q. If your location, for instance, of this worm, was 

11ot correct, would your line fit in with this line of Rad-
ley, well defined line? A. It would not; no, sir. 

Q. Now about your distance running from-are there 
tny other distances that would not fit in, if your worm 
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was not properly located? A: On the Radley tract 
there, where it turns on Woodbridge avenue, it gives a 
distance of two hundred and eighty feet there. By run-
1:ing that out there it brings a line that is sixty feet south 
of the northerly line of Rahway avenue. 

Q. And are there any maps of record in the Radley 
case that you looked up calling for a sixty foot street? 

Mr. Strong: I object to this, putting in maps in 
that way, and what they call for. That is im-

10 proper. 
Mr. Silzer : A man makes his survey from filed 

maps. 
Mr. Strong: We are entitled to see those maps. 

You cannot read the maps into the case that way. 
The Court : Yes. 

By the Court. 
Q. Mr. Simon, did you get the depth of the Radley 

tract? A. Yes, sir. 
Q. Is that defined in the Noe deed? A. The Peter 20 

Noe. 
Q. Yes, Benjamin Noe, or either of them, for that 

watter? A. Well, it is defined a little later on in one 
of the subsequent conveyance s. 

Q. Is it defined so that you could follow the line of 
the street until you reached that tract, and then follow 
that a certain distance its depth? A. That distance is. 
r.ot given in the Peter Noe deed; no, sir. 

Q. How did you trace along his line? A. Why, by 
maps actually on file here in the county clerk's office. 30 

By Mr. Silzer. 
Q. I show you map number 2311. Is that the map to 

which you referred? A. Yes, sir; that is what is call-
ed the Vidal map . 

. Mr. Silzer: We offer that. 
Mr. Strong: That is objected to. 
The Court : What is it? What is its history? 
Mr. Silzer: It is a public record in the county 

clerk's office. 
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The Court : 'vV e are in ignorance of this. 
Mr. Silzer: l say it is a map filed in the county 

clerk's office, and therefore is admissible in evi-
dence. 

Mr. Strong: Every filed map is not admissible 
in evidence . 

. Mr. Silzer: Against the owner, who is an abut-· 
ting owner, and lays it out as a sixty foot street, it 
does. 

1 O The Court: What does it purport to be? 
Mr. Silzer: It purports to be a map made in 

1826 by Francis Videl, and lays out this adjoining 
property. 

The Court: Was Videl the owner of the land 
at that time ? 

Mr. Silzer : Yes, sir. 
Mr. Strong: Not this land. 
Mr. Silzer: The adjoining land here. 
The Court : Is that admitted? Is it admitted 

20 that Yidel was the owner of adjoining land on thi 
highway covered in this map? 

Mr. Strong: I don't know whether that is soor 
not. I only know that there is that map which 
your Honor sees. That is absolutely all I know 
about it. 

The Court: Of course, no stranger has a right 
to put a map on file and bind anybody, but the 
owner can. 

Mr. Strong: He can bind himself. But can he 
30 bind his adjoining owners? 

The Court : If ht owns the street or the high-
way he can by implication dedicate it, certainly. 

Mr. Strong: What I am speaking of is this: Vi-
del owned the Radley tract, they say. Now, for 
the purpose of speculation he makes a map, and 
plots it out, and dedicates this street sixty feet in 
width. Is that going to be an argument again5l 

us in years afterward to say that because Radley 
or Videl. whoever it was that owned that tract. 
chose to make a map and show on it a sixty foot 
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street, that that is going to be an argument against 
us and compel us to dedicate, because he dedicated? 

The Court: Where you are adjoining owner? 
Mr. Strong: We are an adjoining owner. 
The Court: Isn't it some evidence from which 

a jury can draw an inference of the width of the 
street in the origin? 

Mr. Strong: Not the least in' the world. You 
know how these maps are made. They are made 
to sell lots. 1And here was a street that was per- 10 
haps undefined at that time, and the owner, for the 
purpose of giving value to his lots chose to lay out 
for his purpose a stree t sixty feet wide th'rough his 
land. Not to say that that was the original width, 
but he makes it by dedication, so far as he is con-
cerned, a street sixty feet wide. How is that re-
ceivable against us? 

The Court: It has been testified to by the plain-
tiff's witnesses as to the width of this street at 
various points, including, as I recall, this particular 2o 
section of it. 

Mr. Strong: They originate in this dedication 
in 1828. 

The Court: No matter how it originates. 
Mr. Strong: I think it makes all the difference 

in the world. 
The Court : I think counsel has a right to show 

the history of that hi.ghway, as you have introduced 
it, apart from the question as to whether or not it 
is not some evidence as to the width of the street 8 0 
joining. 

Mr. Strong: Your Honor will recall that I didn't 
introduce any evidence. The introduction of the 
width of the highway at other points was done up-
on cross examination, against my objection. 

Mr. Silzer: You recalled Mr. Shapiro. 
Mr. Strong: I didn't call Mr. Shapiro upon any 

point unconnected with the width of the highway 
in front of Colwell's tract. I confined myself to 
the width in front of Colwell's tract, and on cross 
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examination, and against my objection, you were 
allowed to go further with him. Now there is cer-
tainly nothing in my case, as I have chosen to pre-
sent it, that justifies counsel for the defendant in 
coming in here now with a speculator's map, sev-
enty or eighty years old, made to sell lots upon an 
adjoining tract, and delineating there a street sixty 
feet wide, for their purposes, and to say now that 
is an argument that this street was sixty feet wide 

10 throughout. 
The Court: Senator, is it your contention that 

this street in its entirety is sixty feet wide? 
:\1r. Silzer: Yes, sir. We propose to show that 

it always has been uniform all the way . 
.:\lr. Strong: You haven·t shown anything like 

that yet. 
Mr. Silzer: No, we cannot show everything at 

once. 
Mr. Strong: I submit if you are going to 'prove 

20 that, you ought to prove it at the start, instead of 
getting in in this unfair way the conclusions of a 
surveyor, based upon such things as this worm, ar.d 
based upon dedications of adjoining property, and 
say from that that the jury are going to infer that 
this ought to be sixty feet, where it never has been 
anything like sixty feet in width. 

30 

The Court: Well, Mr. Strong, I am inclined to 
admit the map. 

Mr. Strong: Prays exception. 
Exception allowed-sealed accordingly. 

Judge. 

( Map entered in evidence and marked Exhibit 
D 3.) 

Mr. Silzer: I offer this map now on the black· 
board. 

Mr. Strong: I object to that. Perhaps I had 
better cross examine this witness a little further 
about it. 
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The Court : The point I want information on is 
as to why the witness has taken the head of this 
run or stream. 

Mr. Silzer: It is merely corroborative. It is 
not the turning point. Mr. Strong says so, but 
that does not make it so. 

The Court : I understand that, but I am dealing 
with the use of this map. We are not going to let 
the jury use someth ing which may turn out to be 
wholly fallacious, and in order to admit it, it must 10 
be justified. The description that I take from this 
starting point is that it is at the junction of the 
creek with this worm or stream. 

Mr. Silzer: It does not say that. It says, 
"Stake planted on the east side of the mill pond 
creek, on the northwest side of a small worm put-
ting out of the creek.'' Here is the creek ( indi-
cating), and here is the worm that is jutting out of 
it (indicating). It is jutting out of this creek. 

By the Court. 
Q. :Mr. Simon, what was the point at which you mea-

sured? A. l measured from the head of this worm, 
on the north side of this worm. This worm runs north 
and south, and the old descriptions call, beginning at a 
point on the north side of this worm. 

Q. You have taken the north end? A. Well, north 
end, or north side, whateve r way you want to call it. If 
you take your 1089 feet from the creek that would 
bring you back a couple of hundred feet more. 

Q. Is there any other reason for taking it there? 
A. Well, it is that distance given in the course, the 

angle, and in running out the angles as given on the 
Houghwort tract. 

Q. Was there any mark of any kind at this point? 
The stake, of course, was gone? A. At the head of the 
worm? 

Q • Yes, if there ever had been one there? A. It is 
a well defined point; it is like a small creek, a small 
Lrook. 

30 
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Q. I understand, but you have taken the head of the 

worm, and this description speaks of a stake on the 

north side of the worm. A. That would be the head 
of it. 

Q. The stake is gone, if there ever was one? 
A. Oh, yes. 

Mr. Silzer: We have photographs of that point, 
well defined, as Mr. Simon says. 

lO The Court: I am trying to get from him not the 
definition of the point at all, but his reason under 

this description of taking that starting point. 

Q. vVas there any other reason? A. To determine 

this one point upon Rahway avenue? 
Q. Yes. You see a vital result hangs upon it. 
A. Well, by getting that point there, and turning 

your angles both ways, they all fit in together, by run· 

ning out to that old Blazing Star Road it checks with 

that road. 
20 Q. What would have been the result if you had start-

td with the junction of the creek, not as to distance, but 

as to points of compass, directions? A. Well , the an-

gles wouldn't have been the same. 
Q. Wouldn't harmonize? A. No, sir; and your dis-

tance would fall short about two hundred and eighty 

feet. 
The Court: Proceed, Mr. Strong. 

Cross Examination (continued), by Mr. Strong. 
30 Q. This map, so-called Videl map, marked Exhibit D 

3, is that co-extensive with what you call the Radley 

tract? A. The Radley tract is a portion of that. 
Q. What portion of it is it? A. The Southerly por-

tion. 
Q. You haven't shown the boundaries of the Videl 

tract there, have you, on your map? A. Well, the 

southerly side of Rahway avenue, that we are interest· 

ed in, I have. 
Q. Does the Videl tract extend the other side of 

Rahway avenue? A. Yes, sir; on both sides of Rah-

way avenue. 
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Q. ls this Rahway avenue indicated on the Videl map 
the same as the Rahway avenue that you undertake to 
show? A. Yes, sir. 

Q. \\ 'hat confirmation do you get from the Videl map 
of the location of the southerly side of Rahway avenue? 

.1. One point here is given on the Videl map as two 
hundred and eighty feet from this line here, a well de-
nned line (indicating). 

Q. The point you describe as the southeast corner of 
\\'oodbridge avenue and what? A. Southeast corner 10 
of the tract in question. 

Q. \\'here is Woodbridge avenue-here is Wood-
bridge avenue on the Vide l map. Is, that Woodbridge 
avenue the \Voodbridge avenue you show on your map? 

A. Yes, sir. 
Q. Did you measure the distance from the line of 

trees up to the line of Rahway avenue as you found it 
on the ground? A. I measured up the distance as 
given on the map, to determine the line of Rahway 
avenue. 

Q. Well, the distance on the map up how much? 
A. Two hundred and eighty feet at that particular 

point. 
Did you measure that distance from the line of trees? 
A. The line of trees and stumps; yes, sir. 
Q. You haven't located the trees and stumps so that 

I can see where they come in the line, have you? 
A. Marked them on the map? 
Q. Yes. You haven't have you? A. I haven't 

designated them on the map; no, sir. 0 0 
Q. Do you mean those trees and stumps are in an 

absolutely straight line? A. Well , they wouldn't vary 
over a foot, or two foot at the most. 

Q. Well, what part of the line of trees and stumps 
did you take? A. Well, I always take the average 

Q. You took the average line of the trees and stumps 
rlid you? How many of those trees and stumps. were 
there? A. There were about a dozen there, I should 
ay, ten or twelve. 
Q. Did your line run through all these trees and 
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stumps, or did it run to one side of the trees, and which 
side of the trees ? A. l said I took the average. 

Q. Well, the average. They varied, you say, a cou-
ple of feet. And by taking the averag e how near did 
you come out to your line of Rahway avenue? 

A. That is how I determined the line of Rahway 
avenue, by taking that measurement. 

By the Court. 
lO Q. The question is, how near did it come to fitting 

in? A. W.ell, it fits in a point of sixty foot south of 
the northerly line of Rahway avenue, a uniform line. 

By Mr. Strong. 
Q. Exactly sixty feet, you mean, do you, to an inch? 
A. Yes, or one and one-tenth, or something like that. 
Q. What did you take as fixing the northerly line? 
A. That is the uniform line all the way through 

there. 
Q.. What did you take as fixing the northerly line? 

20 It is easy to say it is a uniform line, but what is there 
that shows it? A. Well, the properties have been laid 
out there. 

Q. Who laid them out, you and Tice? A. No, sir; 
Mr. Morris, I believe, laid some properties out there. 

Q. What else is there about the Videl map that helps 
you in running out the line of Rahway avenue? 

A. Well, in the old deeds they give a description of 
that ditch there. 

Q. What old deeds? A. Well, any of the deeds 
3 0 with reference to the Radley tract. 

Q. Do you :find that ditch on the Videl map? A. I 
haven't looked yet. 

Q. Take a look? A. Designated by a straight line. 
Q. Where is. it? A. Right there (indicating). 
Q. That straight line indicates a ditch to your mind, 

does it? A. That is what the description called for. 
Q. What description? A. Any of the descriptions 

in this Radley tract. 
Q. Show us one description that calls for that ditch 

in connection with this map? 
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Mr. Strong: To illustrate the fairness of the 
witness I will ask your Honor to look at what he 
calls the ditch. 

Mr. Silzer : Is this argument? 
Mr. Strong: Well, it is addressed to the Court. 
Mr. Silzer: Try your case according to law. 

Q. What else is there about the Videl map that gives 
you any assistance in locating that line of Rahway ave-
nue? A. Well, in the first place the width of the road 10 
is marked distinctly there as sixty foot wide. 

Q. Anything else? A. There is another point along 
this street here. 

Q. Lafayette street you are pointing to? A. Yes. 
Q. Get back to the ditch that you say is called for in 

the deed. Does that delineate the ditch as you found it 
there? A. Yes, sir. 

Q. Is the ditch straight? A. Yes, sir. 
Q. As you have drawn it? A. It is not a uniform 

width, but the center line would be a straight line. 20 
Q. Took an average line? A. No, that gets wider as 

it comes towards the Sound, and comes up to a point, 
but the center line of it is a straight line. 

Q. You say that from the head of the worm to this 
line of Rahway avenue, as you conceived it to ·be, you 
find to be how many feet? A. 1089 feet. 

Q. Exactly? A. Yes, sir. 
Q. And that, you say, agrees with the description 

that was prepared over one hundred years ago? 
A. I don't say over one hundred years.. About one 30 

hundred years. 
Q. The first deed we have is March 29th, 1,811, in 

which that description occurred. Do you know what 
kind of a means of measurement the surveyors who 
drew that description had? A. Well, in those days 
they used a chain sixty-six foot long. 

Q. Sometimes they did it, and sometimes they used 
other means of measurement, didn't they? A. If they 
did I didn't ,know about it. 

Q. Don't chains vary a good deal? Don't they 
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stretch and wear with use to an appreciable extent? 
A. No, sir. 
Q. Never heard of that? A. I did not. Not very 

much. Maybe an inch, or something like that. 
Q. Might stretch an inch? A. Possibly. 
Q. An inch in what length? A. Well, one inch in 

sixty-six feet. I have never heard of it stretching 
quite as much as that. 

Q. How many chains are there in that measurement? 
10 A. Sixteen. 

Q. If that stretched one inch in one chain that would 
be sixteen inches right there? 

Mr. Silzer: \Ve are merely in the field of spectl· 
lation. 

Mr. Strong: That is the field you are in, and I 
am following you. 

Q. Isn't it your experience, Mr. Simon, that these old 
measurements running in descriptions one hundred 

20 years ago, or even less than one hundred years, that 
you generally find a greater distance than the number 
of chains and links would call for? A. A greater dis• 
tace? 

Q. Yes. A. No, sir. 
Q. What? A. No, sir. 
Q. It is not your experience? A. To find a greater 

distance? 
Q. That you generally find a greater distance on the 

ground than the number of links and chains would call 
80 for in actual measurement? A. No, sir. 

Q. That is not your experience? A. :-Jo, sir. 
Q. And your experience is of what length? 
A. Twelve or thirteen years. 
Q. Is it your experience that these descriptioP..s of one 

hundred years ago can be relied upon with accuracy to 
determine the distances nowadays? A. Distances with 
the angle of the courses given. 

Q. I am not talking about the courses at all. I am 
talking about the distances, measurements? A. Yes. 
sir. 
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}Ir. Silzer: He says with angles and courses 
given they can be, that is his answer. 

Q. I am talking about distances, and not angles or 
ccurses. I want to know whether in your experience 
you find that measureme nts given in deeds one hun-
dred years or more ago, in links and chains, that those 
distances can be relied upon in locating the ground 
now, irrespective of courses and angles? A. Yes, sir. 

Q. That is your understan ding, is it? A. Yes, s_ir. 10 
Q. And because of that experience of your's, and the 

accuracy that you have noticed in deeds of one hun-
dred years old, you have taken this distance from the 
head of the worm, rather than from the side of the 
creek? A. Couldn't . take it from the side of the creek. 

Q. Why not? A. It woul d be impossible. 
Q. Why? A. It would be absurd on the face of it. 

It would bring the line of Rahway avenue two hundred 
feet away down here from where we claim it is. Rah-
way avenue would be two hundred and sixty feet wide, 20 
instead of sixty. 

Q. All that might easily be if there was an inaccur-
acy in the chains and links given? A. What, two hun-
dred and sixty feet? 

Q. Yes. A. No, sir. 
Q. Suppose that the number of chains and links in 

the deed was inaccurately written, that might be, might 
it not? A. No, sir. 

Q. Couldn't be? A. Nothing like two hundred and 
sixty feet. 3 o 

Q. Because it wouldn't suit your theory, is that it? 
A. No, sir. 
Q. What else have you upon which you locate the 

line of Rahway avenue? A. The distance given in the 
old deed, and several conveyances. 

Q. What conveyances? A. Why, from Benjamin N. 
:foe to Peter Houghwort. 

Q. That is the one we have already had with refer-
ence to the worm, is it? A. Yes. · 

Q. What else? A. Subsequent conveyances have 
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all given that same distance there to the point in the 
road. 

Q. That would control as to the point where this 
line should strike Rahway avenue, I suppose, and that 
would help you to fix the point where the line from the 
worm would strike the avenue, but it has nothing to do 
with the- A. No, it would help us to find where this 
bend is. 

Q. The bend is there on the ground, isn't it? 
10 A. Yes, sir. 

Q. Isn't it defined on the ground, or is it? A. It is 
defined on the ground now. 

Q. Let us go back prior to the time when the bor-
ough and you and the rest of them set out to make these 
changes, how was it then? A. \i\Thy, there was noth-
ing there then. 

Q. Nothing there to define it at all, and you couldn't 
tell where the bend was at all then? A. No, not at 
that time. \Ve run out the line of angle to determine 

20 the bend. 

By the Court. 
Q. There was a road there, wasn't there? 
A. A roadway. 
Q. And the road that was used? A. But not a prop-

erty line. 
Q. \i\Tould that give you no indication as to the bend 

in the road as to the lines of the road itself? A. Well, 
it would bring out on the property line, but, of course. 
the roadway, you understand. is in considerably from 

SO the property line. 

By Mr. Silzer. 
Q. The Court asked you if there was a bend in the 

road, not in the property line. A. Oh, there was a 
bend in the road, yes. 

B3• Mr. Strong. . 
Q. Was the bend in the road defined in any way m 

19()8, before the borough set to work to make these 
changes? A. The bend in the roadway; yes sir. 
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Q. How was it defined? What was there to show, as 
you have undertaken to show it there? A. Well, there 
was a highway, and we had a macadamized road for 
}ears. 

Q. What was there to show the line of it, the limits 
of? You have put down there straight lines, appar-
ently, running all the way through for a long distance , 
and you want us to understand that that indicates Rah-
way avenue? A. Yes, sir. 

Q. ow l 2.sk you, was there anything on the ground 10 
there in rgo8, which these lines represent? I am talk-
ing about what you could physically see on the ground. 

A. ~ot at that time ; no, sir; not at the bend. 
Q. Was there anywhere else? A. Along here do you 

mean (indicating) ? 
Q. Anywhere along the line of Rahway avenue as 

you have shown it, was there at that time anything 
which is indicated now by the black lines? A. No, sir. 
I had to run the lines out to determine where the line 
of the roadway. 20 

Mr. Silzer: We offer the map. 
Mr. Strong: Does your Honor admit the map? 
The Court: Yes. 1 think I will admit it for il-

lustration. Gentlemen of the }Pry , you will un-
derstand that anything that is delineated on this 
map is not evidence . It is only the markings of a 
surveyor to enable you better to understand the 
evidence that is put in, that may be evidence. 

Mr. Strong: J desire an exception to the use 
of the map. 

Exception allowed-sealed accordingly. 

Judge. 

Mr. Strong: It does not indicate conditions as 
they existed prior to the time when the borough 
made the changes, and it is based upon an incor-
rect reading of the description which calls for the 
worm, calls for the junction of the worm with the 
creek, and not from the north end of it, and be-

30 
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cause there is no evidence in the case which ju ti-
fies any such delineation from Rahway avenue as 
is there contained. 

The Court : Note an exception. 
( Map entered in evidence and marked Exhibit 

D 8.) 

Direct Examination (continued), by Mr. Silzer. 
Q. Mr. Simon, taking this first deed from Benjamin 

Noe to Houghwort. Have you indicated the Hough-
wort property on there? A. Yes, sir. 

Q. Show to the jury what part Mr. Benjamin :r;oe 
owned altogether. A. Altogether? 

Q. Yes. Show what the original ~oe property con-
sisted of? Just go around the boundaries of it? 

A. Denjamin Toe or Peter Noe? 
Q. Peter ~oe. A. Peter oe (indicating). 
Q. What do you strike there? 

Mr. Strong: Where? 
Q. There now, what property do you come to there? 
A. Radley tract. 
Q. What was that formerly? A. Formerly called 

the Videl tract. 
Q. _._ ow go on? A. (Witness indicates). 
Q. That is the Sound, is it? A. Noe creek. 
Q. Go on. A. (Witness indicates). 
Q. Wait a minute before you strike there. A. Strike 

;i lot of trees and bushes. 
Q. What next? A. Then we strike a highway. 

Blaizng Star Road. 
Q. In this first deed. when oe sold to Houghwort. 

''Beginning at a stake"-I wish you would find this-
"planted on the east side of the mill pond creek.'' Where 
is the mill pond creek? A. Noe's Creek used to be 
called the Mill Pond creek year's ago. 

Q. "On the north side of a small worm putting out 
of said creek''. Is there a small worm putti~g out 
from the creek? A. There is the worm, and there is 
the north side of it (indicating). 

Q. Is the worm there yet? A. Yes. sir. 
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(). Is it well defined? A. It is. 
Q. l · there any trouble finding the head of the worm? 
1 :(o, sir. 

Q. Lan you see it? A. Yes, sir. 
Q. \\'ere photographs taken of that location? 
• .J.. Yes, sir. 
Q. In your presence? A. Yes, sir. 
Q. 1 show you first picture and ask you what that is? 
.J. That shows how the worm comes into the creek, 

that is thi':> point here (indica ting). 10 
Q . • \nd looking which way? A. Looking north. look-

ina up the worm. 
Q. ls that a correct picture of it a you found it? 
. I. Ye . sir. 
(). How long have you known this condition with 

relation to the creek and the worm to exist, to your own 
knowledge, how many years? A. Oh, six or seven 
years . 

.\Ir. Silzer: We offer the picture in evidence . 
.\Ir. Strong: Just a moment before we come to 20 

that. You had him go around some boundaries 
there, and I took that to be the boundary of this 
deed from Peter ?\oe to Benjamin Koe, is that 
right? 

.i\lr. Silzer: It is the original Xoe property . 
. Mr. Strong: We haven't anything to show what 

the original Noe proper ty is. 
:\Ir. ilzer: This deed will show it. 
Mr. Strong: Put it in then. The deed does not 

show it so far that we have. I object to that. 30 
:\Ir. Silzer: \\'e will introduce the deeds out of 

:\oe to both of these pieces. 
The Court: Do it now. 
:\Ir. Watson: The two deeds by which Hough-

wort got title to the westerly tract are in. 
Mr. Strong: \\There is the deed to the original 

•Toe. have you got any? 
Mr. Watson: There is no deed to either Noe. buf 

there are deeds out of him. Book I 3, page 338. 
Peter ... Toe to John C. Xoe and Benjamin Ioe. 
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M:r. Silzer: The only difficulty with this is that 
it disturbs the arrangement by which I can make 
this thing clear to the Court and jury, by having 
Mr. Strong come in piecemeal. 

The Court : You cannot make any confusion to 
put these deeds in. 

Mr. Str9ng: You have asked him to give the 
outlines of this tract, and I want to know whether 
he is doing it correctly. 

The Court: We must have the deed. 
Mr. Silzer : We have shown the Houghwort 

tract, and then I will introduce the next deed. 
Mr. Strong: I move to strike out what he has 

undertaken to give, the whole of it. 
The Court: If the deed justifies it, it will be re· 

tained, but it is only a matter of form now. 
Mr. Strong: I think we ought to have that 

deed. 
The Court : The Court has already indicated 

that. 
Mr. Watson: Peter Noe to John C. Noe and 

Benjamin Marsh Noe. 

Q. As Mr. Watson reads the deed, will you point out 
to the jury how you located that, and what you did on 
this map? 

Mr. Watson: Deed dated July 3rd, 1817; re-
corded Septen:1,ber 117th, 18-18; Book 13 Middlesex 
County Oerk's office, page 338. This is from 
Peter Noe to John C. Noe and Benjamin Marsh 
Noe. Township of Woodbridge, County of Mid-
dlesex, State of New Jersey, containing eight> 
acres more or less, bounded southerly by the 
sound. 

Q. Point that out? A. (Witness indicates). 

Mr. Watson: Westerly by the creek called Noe's 
creek. 

Mr. Strong: That is not southerly. That is 
easterly, isn't it, where you pointed to the sound? 
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Mr. Silzer : You are off on your compass. 

A. Here is the tract here, and the sound runs along 
it (indicating). 

Mr. Watson : Southerly by the sound, and west-
erly by the creek called Noe's creek. 

.:\Ir. Strong: Th at is southerly instead of west-
erly. 

A. Well, the creek is crooked. Of course, it isn 't 
10 exactly westerly; it run s south and west a little. 

Mr. Watson: Northerly by land which the said 
.:\larsh Noe conveyed to blank, the name is not 
given, Easterly pa rt by the road leading from 
the New Blazing Star Ferry to Bridgetown, and 
part by land~; formerly of John Clark Noe and 
Daniel D. Tomp kins. 

Mr. Silzer: We offer that photograph in evi-
dence. 

Mr. Watson: That is all of that tract. Book 20 
14, page 264, John C. Noe and Benjamin M. Noe 
to Stuart T . Randolph and John F. Randolph, 
dated April 1st, 1820 ; recorded April 1820, date 
not given. Bound ed southeasterly by the Sound; 
southwesterly by the creek called Noe's Creek; 
northwesterly by a tract of land conveyed by 
Benjamin M. Noe to . . . . . Houghwort; and 
northeasterly part by the road leading from the 
~ew Blazing Star to Bridgetown , part by land 
of Daniel D. Tompkins , and part , a lot of two 30 
acres which Pet er P . Noe conveyed to James 
Runyon, which tract of land above described was 
conveyed from Pe ter Noe to the said grantors by 
deed bearing date July 3rd, 1817. There are 
other tracts in it , but that is the only tract that 
relates to us. 

Mr. Silzer: I offer that photograph in evidence. 
Mr. Strong : I object to it. This is the worm 

as it existed when ? 
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Mr. Silzer: As he has known it to exist 
think he said for six years. 

A. Six or seven years. 

By Mr. Strong. 
Q. When was this taken? A. Taken, I think, some 

time last year, I think last fall. I am not sure of the 
date. 

Mr. Strong: I object to it. 
The Court: It will be admitted for the limited 

uses of illustration. 
Mr. Strong: The ground of the objection is 

that the condition a year ago may have been 
very different from what it. was one hundred 
years ago, or even ten years ago. 

The Court: Yes, but it may not have differed 
from six years ago. 

( Photograph entered in evidence and marked 
Exhibit D 4). 

Mr. Strong: Prays exception. Exception al-
lowed-sealed accordingly. 

Judge. 

The Court: Objection is not made on the 
ground that the photograph itself is not proven. 
Mr. Strong? 

Mr. Strong: Oh, no. 

By Mr. Silzer. 
3o Q. What does this picture show? A. This shows 

vvhere this worm comes into the creek. 
Q. Show me from what point this photograph is 

taken, as on the land there, looking in which direction? 
A. Looking north. 
Q. Put this where it was taken? 
A. Over here somewhere (indicating). 
Q. Looking which way? 

Mr. Strong: That ought to be indicated on the 
map. 
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.Mr. Silzer: Indicate on the map about where 
it was taken by putting a T on it. 
(Witness indicates). 

Q. Looking in which direction? A. Northerly di-
rection. 

Q. You are a surveyor and you understand these 
things, but the rest of us are not, and if you will indi-
cate to us we will see it better. 

A. ( Witness indicates). 
Q. Looking up that way? 

Mr. Strong: That does not indicate anything 
to the stenographer. 

Q. Looking that way, northerly, you said? A. Yes. 
Q. Is there anything on this picture to indicate the 

head of the worm? What is this right in front of us? 
A. That is the creek. 
Q. In the picture you are looking up towards Rah -

way avenue, are you? A. Up towards Rahway ave-
nue. 

Q. Have you shown the school on your map? 
A. Yes, sir (indicating). 
Q. Large building north of Fitch street. Is that 

shown on this photograph ? A. Yes, sir ; that is the 
schoolhouse there (indicating). 

Q. Where is the head of the worm? 

Mr. Strong : You had better indicate that on 
the photograph. 

10 

20 

Mr. Silzer: Mark it S on the photograph, B 
0 school. 

Q. Is there anything on this picture to show the head 
of the worm? A. I followe d the head up, and it 
comes up to this point here (indicating). 

Q. Where you find the man standing? A. Yes, sir. 

The Court: What shows it, the growth of the 
grass on the edge ? 

Q. Along this worm what 1s shown on the photo-
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graph, and actually on the ground? A. Along the 
edge of the worm is high sedge grass. 

Q. Is that this which is shown rather brownish 
sticking over the rest of the meadow ? 

A. Yes, that dark grass. 

Mr. Strong: How did he indicate the head oi 
the worm? 

Mr. Silzer: Man standing at the head of the 
worm. 

Q. Is, or not, that worm well defined? 
A. It is very well defined. 
Q. I show you another picture and ask you from 

what point that is taken? A. That is taken on the 
south side of the creek. 

Q. Show me where on the map? A. That is taken 
from near the head of the worm. 

Q. Put T on there. A. (Witness indicates with T). 
Q. And looking in which direction? 

Mr. Strong: That ought to be T 2. 

Mr. Silzer : Put T 2. 

Q. Which directio 'n were you looking when that was 
taken ? A. Looking in a southerly direction. 

Q. Down towards the creek? A. Down towards 
the creek. 

Q. And does this truly represent it as it was on that 
day, ·and as you have known it for six or seven years: 

A. Yes, sir. 

Mr. Silzer: We offer this in evidence. 
:Mr. Streng: I wish to make the same objection 

and to have the same exception. 
The Court : Yes. 

Exception allowed-sealed accordingly. 

Judge. 

Mr. Strong: 1As I have m reference to the 
other photograph. 
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Hy the Court. 
Q. Does this condition represent a continuing con-

dition for several years back? A. Several years,.; 
yes, sir. 

( Photograp h entered 111 evidence and marked 
Exhibit D 5). 

By Mr. Silzer. 
Q. This, you say, is taken from the head of the 

worm, as indicated by T 2, looking down towards the 10 
creek, is that right? A. Yes, sir. 

Q. Is the worm indicated at all on that picture? 
A. It is very well defined. 

Mr. Strong: I object to his saying very well 
defined and move to strike it out. He is asked 
how it is indicated on this picture. 

Q. How is it indicated? A. By tall sedge grass, 
and it is three or four feet below the level of the mea-
dow there. Kind of a hole there. 

Q. In looking at the worm, coming down towards 
the creek, does it stand out from the rest of the picture? 

A. Yes, sir. 
Q. Is it plainly visible on the ground? A. Yes, sir. 

Mr. Strong: I object. The picture shows for 
itself. 

Q. Is it plainly visible on the ground? A. Yes, sir. 
Q. How ? A. It is defined by tall sedge grass and 

the water in there. 3 0 
Q. I show you another picture and ask you where 

that was taken? A. That was looking right down on 
the head of the worm. 

Q. That shows the situation as it existed the day it 
was taken? A. Yes, sir. 

Q. And for how long before, to your persor..a1 
knowledge? A. Six or seven years at least. 

Q. Does this correctly show the situation? A. It does. 

Mr. Silzer: We offer this in evidence. 
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Mr. Strong: Objected to for the same rec1scn 
as before. 

The ·Court: It will be admitted. Note exceptlon. 

Exception allowed-sealed accordingly. 

Judge. 

( Photograph entered m evidence and marked 
Exhibit D 6). 

Q. Will you indicate where the head of the worm 
is? A. This point here (indicating). 

Q. What did you find actually upon the ground? 
A. Why, the tall sedge comes to an end there. 
0. Stops, does it- A. Stops right there. 
Q. You mean by that the sedge that ran all the way 

from the creek up the worm? 
A. Yes, sir ; high sedge. 
Q. Stops there? A. Stops there, and it is about 1 

couple of feet deep. 
20 Q. What is there in it? A. Well, there is water in 

30 

there ; is is like a small brook, or a small creek, or 
something like that. 

Q. Is that, or not, upon the ground clearly defined, 
so that there is no possibility of losing it? 

A. It is well defined. 
Q. I show you anothe~ picture and ask you where 

that was taken from? Mark T 3 where that was 
taken from. A. (Witness indicates T 3). 

Q. That was looking in which direction? 
A. Looking in an easterly direction. 
Q. Towards the side of this worm? A. Yes, sir. 
Q. Does that correctly show the situation as you 

have known it for six years at least? A. It does. 

The Court: Senator, is there anyone who 
knows the history of this little body of ditching, 
or whatever it might be? Is there anyone who 
knows its continuing condition? 

Mr. Watson : · Mr. Herman knows it back to his 
boyhood. 
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Mr. Silzer : And the physical conditions are 
quite apparent. 

Mr. Strong: I want an exception on this 
photograph. 

The Court : Note an exception. 

Exception allowed~sealed accordingly. 

Judge. 

( Photograp h entered m evidence and marked 1 O 
Exhibit D 7) . 

Q. This, Mr. Simon, 1s looking at the side of the 
worm, is it? A . Yes, sir. 

Q. Is the side of the worm apparent upon this pic-
ture at all? A. Yes sir. 

Q. How is it shown ? A. By the tall sedge grass. 
Q. That runs from the creek to where? A. To the 

head of the worm, and through the sedge there you 
can see water in this worm. 

Q. Where the worm doesn't run up, is the sedge grass 20 
as high as it is where the worm does run? 

A. No, sir. 
Q. Stands up above the rest of the meadow? 
A. Yes, sir; a couple of feet above it. 

By the Court. 
Q. That is always the case where a body of water 

is, isn't it? A. Yes , str. 

B~y Mr. Silzer. 
Q. Taking tha t point of the worm as you found it, :3 0 

and as shown by these pictures locating the worm, 
will you follow the Houghwort deed by the description 
as you put it on there , and from thence, that is, from 
the worm. from thence north twenty-five degrees fif-
teen minutes east sixteen chains and fifty links to the 
southwest side of the road leading from the New 
Blazing Star Ferry to Bridgetown? A. Yes, sir. 

Q. Did you measure that from the worm? A. I did. 

The Court: He has given us that , Senator. 
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Mr. Silzer: But the jury has not had it. 
The Court : He said it out loud. 

Q. From there, Mr. Simon, what did you find 
along that line? A. On this line here (indicating)? 

Q. Yes. A. There is a lot of old posts there, old 
fence posts, and a pile of rocks all the way along 
there. 

Q. When you got to the sauthwest-

10 By the Court. 
Q. How far down do these posts and rocks extend? 
A. They extend down to about-well, the old posts 

go right down to the head of the worm. 
Q. Do they go any further towards the creek? 
A. No, sir; I never saw any signs of that kind there. 
Q. Did you get any idea of the age of these posts? 
A. No, I couldn't say. They have been there as long 

as I remember. As long as I have been in town. 
Q. When you first knew them what were they like? 

20 A. Just the butts had ben cut off. 
Q. Could you tell whether they indicated an old 

fence? A. Old fence. The posts had rotted off, and 
there was just the buts down in the ground. 

By Mr. Silzer. 
Q. Those posts, you say, started from down to the 

worm and ran along that line to the road? 
A. Yes, sir. 
Q. When you got to the road which is indicated on 

this deed as the southwest side of the road, how does 
30 the next description run? 

1Mr. Watson: Thence along the same north 
seventy degrees twenty minutes west, sixteen 
chains sixty-seven links to a large white oak 

Q. What did you find there, anything? A. No, sir; 
I ran the distance and turned the angle that is given 
between the two courses and found the bend here. 

Q. Then the next course was what? 

Mr. Watson: Thence north fifty degrees west, 



Frederick F. Simons-Direct. 145 

fifteen chains eighteen links to the corner of said 
road. 

A. Here (indicating). 
Q. Did you find anything there ? Any other posts 

or anything? A. No, sir. 

Mr. Wiatson: Thence along another road south 
ninety degrees west, twenty-eight chains and 
sixty-three links to a stake. 

Q. Did you find anything along this road? 
A. Yes, sir; a line of trees and bushes, a well de-

fined line. 
Q. That is the New Blazing Star Road? A. That 

is the New Blazing Star Road, this point here (indi-
cating). 

Q. You found a line of trees and what did you say 
along the Blazing Star Road? A. The trees and 
bushes were along this line. 

Q. We hadn't come to that. What did you find 20 
along the Blazing Star Road? A. There is a line of 
bushes along there, an irregular line. 

Q. When you got down to this point do you lmow 
the next description? 

Mr. Watson : Thence south sixty-two degrees 
east, thirteen chains to the aforesaid creek. 

Q. What did you find along that line? A. A line of 
trees and bushes, well defined line. 

Q. How old did these trees seem to be? A. I don't 30 
know. They have been there a good many years. I 
couldn't say. Maybe forty or fifty or sixty, or maybe 
longer. 

Mr. Watson: Thence down along the said 
creek as it runs its several courses thereof to the 
place of beginning. 

Mr. Strong: Place of beginning. You are 
pointing up on the worm, and not on the creek 
at all. 
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Mr. Silzer : Part of the creek. Isn't the worm 
a part of the creek ? 

M,r. Strong: I o. 

Q. Now, Mr. Simon, if that worm were not located 
as you heve located it, would the angle which you 
found here in this road, and this angle, and the angle 
down here on the Blazing Star have fitted in with the 
property as you found it .there at all? 

10 Nir. Strong: That is objected to as leading. I 
move to strike it out. Of course, I reaiize that 
is not a complete remedy. 

The Court : Avoid leading in the future. 

Q. Now, Mr. Simon, in running this course around, 
what effect would there have been when you came, 
for instance to the first bend of this road, if the worm 
were not located as you have located, as you found it 
on the ground ? 

20 The Court : You mean the starting point ? 
.Mr. Silzer: I mean the starting point. 

A. Well, the bend wouldn 't coincide with it. 
Q. What about the Blazing Star Road at the junc-

tion of Rahway avenue, what would happen there? 
A. The worm wouldn't coincide with the Blazing 

Star Road. 
Q. This line of trees down here, what would have 

happened there, at the starting point? \i\!hen you came 
to this line of trees that you speak of, what would 

80 have happened there? A. It wouldn't have touched 
the line at all. 

Q. And in locating this southerly side of Rahway 
2venue, as you have stated, and fitting it in with tht> 
trees, and these various angles that you speak of, what 
was the width of Rahway avenue? 

Mr. Strong: I object. That is a question for 

the jury. 
Mr. Silzer : Oh, no. 
The Court : Objection overruled. 
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Mr. Strong: Prays exception. 
Ex ception allowed-sealed accordingly. 

147 

Judge. 
A. Sixty foot. 
Q. How did you get that sixty foot, Mr. Simon? 
A. On the north side of Rahway avenue there have 

several properties been represented, . and there is a uni-
form line, and by measuring up here the distance and l 0 the angle g·iven, when I get to this point I find .a line that 
is sixty foot south of the northerly line of Rahway 
avenue. 

Q. You have spoken several times about getting the 
angles. What has that to do with it in running out 
the line of a deed of this kind? 

A. Well, if you didn't get your angle right it would 
throw your distances off, it would throw everything 
off. 

Q. Throw everything off? A. Yes. 
Q. Tak ing the deed to the property to the east-

By the Court. 
Q. Mr. Simon, was the north point of the compass 

ia the early times a variation to the westward, or to 
the eastwa rd? A . Eastward. 

By Mr. St rong. 
Q. You mean that it was more to the east than it 

is now? A . Yes, sir ; more to the east than it is now. 

20 

Mr. Watson: Did your Honor note the differ- 30 
ence in the descriptions of that tract between the 
first deed and the second deed ? 

Th e 'Court: I thought perhaps that would ex-
plain, but it adds to the confliction, the witness' 
answer . 

Mr . Watson: It does not seem so to me. 
Th e Court: It is a little deviation from north 

now, you see. 
Mr. Watson : In the first deed those boundaries 

are given as north , south, east and west; whereas 
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in the second deed they are given as southwesterly, 
southeasterly, etc. 

The Court: There is a description of the Sound 
as being on the south side. If the compass point 
were thrown more to the easterly, obviously it 
would be less on the south side than on that map. 

Mr. Silzer : But still on the map as shown on 
there. 

The Court: I suppose there is no doubt about 
10 what is intended. 

20 

30 

Q. This first deed where it runs to the southerly 
side of the road from New Blazing Star Ferry, show 
where that ferry is? A. That was down here where 
the present dock is. 

Q. To Bridgetown? A. That is this road (indi-
cating). 

Q. Where does it go on to Bridgetown, do you 
know ? A. Up this road here (indicating). 

Q. Yes , right on past the front of this property? 
A. All the way across this property. 
Q. With the map 231, Exhibit D 3, the town of 

~ew Woodbridge, in Middlesex County, surveyed by 
Francis P. Videl in 1826, will you show the jury 
where Rahway avenue is shown on this map. 

A. Rahway avenue (indicating) . 
Q. Where is Blazing Star Ferry? 
A. Down here (indicating). 
Q. This property here is to the south of the road? 
A. South of the road; yes, sir. 
Q. Show where the property which is on this map 

is on that one (indicating)? A. (Witness indicates ) . 
Q. Rahway avenue is on this map where? 
A. ( Witness indicates). 
Q. And the width on this map of Videl's is how 

much? A. Sixty feet. 
Q. Do you know whether the lots are laid out on 

that Videl map on the ground that they are upon this 
old map of r828? A. They are laid out according 
to that map. 
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Q. And are the lots laid out in front of that property 
to make a street sixty feet wide? A. Yes, sir. 

Q. In the deeds which refer to this map? 
A . They all refer to that map. 
Q. An actual measurement upon the ground for as 

long back as you can remember makes that road m 
front of the Videl or Radley property how wide? 

Mr. Strong: I object. 
A. Sixty feet. 

The Court: The objection is well taken. 

Q. M r. Simon , you have already, in following Mr. 
Watson in taking this second tract, given the bound-
aries. The deed has described it by boundaries hasn't 
it ? A. Yes sir. 

Q. When you came down to this Radley property 
that you have just shown us here- A. Yes, sir. 

Q. (Continued)-did you run down the line of the 
Radley property on Woodbridge avenue? A. Yes, sir; 
I went up this way here two hundred and eighty feet. 

Q. Is that the amount that is shown on this map of 
1828? A . It is. 

Q. Two hundred and eighty feet? 
A. Two hundred and eighty feet. 
Q. Running that from this original Noe property, 

two hundred and eighty feet up to the southerly side 
of Rahway avenue what does that make Rahway ave-
nue at that point? A. Sixty foot. 

Q. In coming along this boundary and using the 
Radley map of 1828, or Videl map you call it , don't 
you? A. Yes, sir. 

Q. What do you find along this southerly boundary 
of the Radley property ? A. A line of trees and stumps 
down to this point and the ditch at this point here 
(indicating). 

Q. Are they in the line of the Radley property as 
laid out on that map in 1828? A. Yes, sir. 

Q. That part there where you found these old trees 
along there (indicating). what has been the character 

20 

30 
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of that land there? A. Farm land, open land, there is 
nothing on_ it. 

Q. Is there any indication of anybody building 
there and putting up trees recently, or anything of 
that kind, along this line? A. Not at all. 

Q. It is an old line, isn't it? A. Old established line. 
Q. Was there any fence along any part of that Rad-

ley property? 

l\lr. Strong: When? 
.Yir. Silzer: At the time during the last six or 

seven or eight years. 
Mr. Strong: I object. 
Mr. Silzer: Prior to this time. 
Mr. Strong: ·what time do you mean by that ? 
Mr. Silzer : Prior to the institution of this suit. 
Mr. Strong: I think it should be prior to the 

time when the borough undertook to make any 
changes. 

The Court: That is what I suppose counsel is 
referring to. Is it? I say you are referring to 
the time prior to the borough making any changes 
in the boundary of the street? 

Mr. Silzer: Yes, sir. 

Q. Prior to that time ·was there any fence along 
any part of that Radley property? A. Yes, sir; there 
was. 

Q. Where? A. A long this portion here, ther e is 
some of the fence there now (indicating). 

Q. That is on the westerly side of Woodbridge 
avenue? A. That is on the westerly side of Wood-
bridge avenue. 

Q. Along this point where you make it two hundred 
and eighty feet? A. Exactly. There is a fence along 
this portion here (indicating). There is about half 

· of this line here. 
Q. That is the southern line of the Radley property? 
A. Yes, that is where the line of the trees and 

stumps is. 
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Q. How old is that fence? What is its. appearance? 
A . Well, some of it is old fence, and some of it 

is of recent build . 

.YI r. Watson : I desire to offer in evidence the 
deeds-

Mr. Silzer: This is the chain of deeds for the 
Colwell tract, this piece through here ( indi-
cating). The purpose of that is to show that this 
Colwell title ran down, and used by boundaries. 
each deed following the other, and describing it ( 1~ O 
as being bounded by the Sound etc., all the way 
through until the deed from the sheriff to-Hughes 
to Colwell, and each one of those being by metes 
and bounds, and as we shall insist, recognizing 
this 1089 feet. Another point is this: Your Honor 
will observe if our contention is correct, that this 
is sixty feet, the rest of this road, and they say 
they go out sixteen feet then there would have 
been a line running ou here into the road, and 

' 20 
this property would have been bounded by an ad- u ·, 
ditional boundary on the west, namely, by Rah-
way avenue on the west, where this would jut into 
the road which does not appear in any of the deeds 
at all. 

Mr. Watson: I think we have book 13, page 
338, Peter Noe to John C. Noe and Benjamin M. 
Noe and book 14, page 264, John C Noe and Benja-
min Marsh Noe to' Stuart F. Randolph and John T. 
Randolph. The next one is book IQ, page 297, . . 30 
John F. Randolph to Stuart F. Randolph, one- r; 

half interest tract described as follows: South-
easterly by the Sound which separates New Jes-
sey and Staten Island. Dated April 27th, 1827; 
acknowledged and recorded April 18th, 1827. Con-
veys one-half interest tract described as follows: 
bounded southeasterly by the Sound which separ-
ates New Jersey and Staten Island : southwesterly 
by the creek called oes creek : northwesterly by 
a tract of land conveyed by Benjamin M. Noe to 
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Houghwort, and northeasterly partly by the road 
running from New Blazing Star to Bridgetown, 
and partly by lands heretofore of Daniel D. 
Tompkins, Esq., which said tract of land above 
described was conveyed from Peter Noe to John 
C. Noe and Benjamin M. Noe, etc. 

The next deed is book 28, page 614, Stuart T. 
Randolph to William S. Watkins, dated March 
15th, 1.834; acknowledged and recorded June 27th, 

lo 1835, book 28, page 614. Description as follows: 
bounded southeasterly by the Sound which sepa-
rates New Jersey from Staten Island; south-
westerly by the creek called Noe's Creek; north-
westerly by tract of land conveyed by Benjamin 
M. Noe to Houghwort and Northeasterly partly 
by the road leading from the New Blazing Star 
to Bridgetown, and partly by lands , formerly of 
Daniel q Tompkins, Esq., containing seventy-
eight acres, more or less. 

20 The next one is book 34, page 39, William S. 
Watkins to Henry Robinson, dated February 20th, 
1839; acknowledged and recorded February 27th, 
1839, book 34, page 39; description, bounded south-
easterly by the Sound which separates New Jer-
sey and Staten Island; southwesterly by the creek 
ca1'ed Noe's Creek; northwesterly by tract :of 
land conveyed by Benjamin M. Noe to Hough-
wort; northeasterly partly by the road leading 
from New Blazing Star to Bridgetown, and partly 

30 by lands formerly of Daniel D. Tompkins, Esq. 
Seventy-eight acres, more or less. 

The next deed is Henry D. Robinson to Henry 
Robinson, Jr.; book 35, page 290; dated June 3rd, 
1840. Acknowledged and recorded June 5, 1840. 
Bounded southeasterly by the Sound which 
separates New Jersey and Staten Island; south-
westerly by the creek called Noe's Creek; north-
westerly by a piece of land conveyed by Benjamin 
· M. Noe to Hough wort; northeasterly partly by 
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the road leading from New Blazing Star to Bridge-
town, and partly by lands ,..formerly of Daniel D. 
Tompkins, Esq. Containing seventy-eight acres. 

The next deed is from the sheriff, James M. 
Brewster, sheriff, to Peter D. Breisted; dated 
October 18th, 1841; recorded October 26th, 1841, 
book 36, page 354. Sheriff's deed on foreclosure. 
William S. Wlatkins, Complainant; Henry Robin-
son and others, Defendants. Bounded as follows : 
southeasterly by the Sound which separates New 10 
Jersey from Staten Island; southwesterly ~,y the 
creek called Noes Creek; northwesterly by tract 
of land conveyed by Benjamin M. Noe to Hough-
wort; northeasterly partly by the road leading 
from the New Blazing Star to Bridgetown, and 
partly by lands formerly of Daniel D. Tompkins, 
Esq. 

The Court: Is Tompkins' and the Videl tract 
the same? 

Mr. Watson: Yes, sir. Containing seventy- 20 
eight acres, more or less. 

The next deed is from Asher Bissett, sheriff; 
sheriff's deed on foreclosure; Peter D. Breisted, 
et. als., Defendants; to Isaac K. Jessup; dated 
September 3rd, 1844; recorded September 4th, 
1844, book 40, page 308. First lot bounded as 
follows: Southeasterly by the Sound which sep-
arates New Jersey from Staten Island. 

The Court : Don't these follow all the same 
description? 8 0 

Mr. Watson: Yes, sir. 
The Court : There is no use reading them. 
Mr. Strong: I haven't said it was necessary to 

read it when the same description followed. 
Mr. Watson: It is the same description. Isaac 

K. Jessup to Stephen G. Wood, trustee of Esther 
Breisted. Dated May 5th, 1846; recorded May 
22nd, 1846, book 43, page 107. Same description. 
It is to a trustee. It is a married woman's trust 
for sole use with power of sale. 
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Stephen G. \ V ood, trustee of Esther Breisted, 
now known as Esther Wood, of the first part, 
Esther Wood formerly known as Esther Breisted, 
of the second part, and James :McClave, Sr., of 
the third part; dated August 18th, 1858; acknowl-
edged and recorded October 5th, 1858, book 78, 
page 6o2. Same description. 

Book 12r, page 433. James ::\lcClave, Sr. to 
Robert T. Pierce; dated May 2nd, 1870; recorded 

1 0 May 18th, 1870, book 121, page 433. Same de-
scription. 

30 

Book 181, page 384; Edward F. Roberts, sheriff, 
James \V. Hughes, grantee; dated March 21st, 
1878; recorded June 29th, 1880, book 181, page 
384. Sheriff's deed on foreclosure. Robert T. 
Pierce and others, Defendants. Same description. 

l\1r. Silzer: This deed is the first time the de-
scription has been changed, except by giving the 
boundaries. ;{ow they jump to 1888, when they 
give it by metes and bounds. 

Mr. Watson: Dated June 9th, 1888, James W. 
Hughes to Augustus W. Colwell. 

Mr. Silzer : That is the man was on the stand 
yesterday. 

Mr. Watson : And ::-.Iary B. Lefferts as ten-
ants in common. All that tract of land in the 
township of ·woodbridge, etc., bounded as fol-
lows: 

Q. Now, Mr. Simon, follow this on the map. 

Mr. Watson: Beginning on the northerly line 
of Noe's creek, at the worm which forms the 
easterly boundary of land belonging to C. ;il. 
Crowell ; thence along said worm until the same 
is intersected by a line running on a course north 
seventeen degrees fifty-five minutes east, two 
hundred and sixty-six feet ten inches from the 
place of beginning. 

Q. Now, let me ask you, Mr. Simon, what was the 
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distance that you found, in making your measure-
ments from the head of the worm, where you started, 
to the middle of this creek? A. Center of the creek? 

Q. Yes. A. Why, two hundred and sixty-six foot 
to the edge of the creek, the northerly edge. 

Q. Two hundred and sixty-six? A. Yes, sir. 
Mr. Watson: Two hundred and sixty-six feet 

ten inches from the place of beginning. Thence 
still along the line of said C. M. Crowell's land, 

10 north thirty degrees five minutes east, eleven 
hundred and sixty-three feet ten inches to the 
center of the road leading from New Blazing 
Star to Bridgetown. 

Q. Eleven hundred and sixty-three feet would take 
you where? A. Eleven hundred and sixty three foot 
would take you away over on the other side of Rahway 
avenue. That is evidently incorrect. 

Q. Away into the properties on the other side? 
A. Yes, sir. 20 
Q. That description says to the middle of the road, 

doesn't it? A. To the center of the road. 

Mr. Watson: Thence along the center line of 
said road south sixty-six degrees twenty-five min-
utes east, eleven hundred and fifty feet eleven 
inches to lands of Alfred M. Radley. 

Q. Had any of the earlier descriptions that have 
been read here, Mr. Simon, until Mr. Colwell got hold 
of it, read to the middle of the road? A. No, sir. ::rn 

Q. They all read to the southerly side of the road? 
A. Southerly side of the boundary. 

Mr. Watson: Thence along the line of the same 
south twenty-nine degrees forty-three minutes west 
three hundred and ninety-six feet ten inches. 

Q. Did Mr. Radley's line at that point go to the 
middle of the road, Mr. Simon, according to Radley's 
or Videl's old map? A. To the southerly line of the 
road. 
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Q. So could this description go to Radley·s property 
as it is laid out there? A. No, it would not fit in. 

Q. Why, according to this description? Where does 
it take it to? A. Over on this side of Rahway avenue. 

Q. And if it followed down the middle of the road, 
it would not go to Radley's property, would it, be-
cause he starts on the southerly side? A. Southerly 
side. 

Q. If this description ran along the southerly side 
10 of the road, as you found it, and as you have indicated, 

that would go to the Radley property, wouldn 't it? 
A. Do you mean that distance given? 
Q. Yes. A. Yes, sir. 

Mr. Watson: Thence still along the line of the 
same south sixty-eight degrees forty-five minutes 
east, to lands of Alfred M. Radley; thence along 
the line of the same south twenty-nine degrees 
forty-three minutes west, three hundred and nine· 

2o ty-six feet ten inches. 

30 

Q. Where does that take you to? Where that line 
of trees were? A. The line of trees? 

Q. Yes. A. No, sir. 
Q. Where would it take you? 
A. It would not reach the line of trees. 
Q. It would not reach the line of trees? A. No, sir. 
Q. If it were dropped south and made a sixty foot 

road, would it reach the line of trees then? A. It 
would reach the average line of trees; yes, sir. 

Mr. Watson: Thence still along the line of the 
same south sixty-eight degrees forty-five minutes 
east, nine hundred and eighteen feet two inches: 
thence still along the line of the same south sixty-
six degrees twenty-two minutes east, three hundred 
and sixty-one feet to high water mark of Staten 
Island Sound. Thence southerly along high water 
about fourteen hundred and thirty-five feet to 

oe's Creek. Thence along the northerly line of 
:--Joe's Creek the several courses thereof to the 
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place of beginning; containing about eighty acres 
of ground, and being the same premises conveyed 
to the said James W. Hughes by Edward T. Rob-
erts, sheriff, and etc., by deed recorded in book 
181 of deeds for Middlesex County, on pages 384,. 
and etc. 

The next deed is in book 242, page 278. 
:Mr. Silzer: That last one was to Colwell and 

Lefferts. 
Mr. Watson: This deed is dated June, 1891; 10 

recorded June 26th, 1891, book 242, page 
278: conveyed by Mary D. Lefferts and husband 
to Augustus W. Colwell; conveys one-half interest 
in the description by metes and bounds, the same 
as the last deed. That gets all the titles in August-
us W. Colwell. 

Adjourned until 2.00 p. m. 

Afternoon Session, 2 :oo p. m. 

Frederick F. Simons 1 resumed. 
Direct E~-amination (continued), by Mr. Silzer. 

Q. Mr. Simons, when the · improvement was made 
un this street, did you find any trees along that street? 

A. Yes, sir; several of them. 
Q. ,Along the front of this Colwell property? 
A. Yes, sir. 
Q. Will you mark them on that map, where you 30 

found them? 

The Court: When you say along the street do 
you mean the south side, or near the south side? 

Mr. Silzer: South side of Rahway avenue, near 
the Colwell property. 

A. ( Witness indicates). 
Q. Will you state where that is? A. Those trees 

come right along what is now the edge of the present 
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cement walk, or about eight or nine feet from the 
property line. 

Q. You spoke this morning about starting from a 
worm and running up here a certain number of degrees 
and minutes to the southerly side of Rahway avenue, 
along the property line here? A. Yes, sir. 

Q. If you start at any other point than this worm, 
and use the bearing that is set out in the deed, would 
you strike this property line? A. No, sir ; you would 

10 run parallel to it,. at some distance away from it. 
Q. The other would take you away from an estab-

lished fence of posts that you found there? 
A. Yes, sir. 

By the Court. 
Q. How far were the trees that you have mentioned 

north of the line that you say is . the southerly line of 
the avenue? A. About seven or eight feet. Of course 
the trees were not quite uniform, but they were in fairly 
good line. They average about seven or eight feet from 

2 0 the property line, the sixty foot line. 

By Mr. Strong. 
Q. You said eight or nine feet a few moments ago, 

didn't you? A. Well, they would average about eight 
feet. 

By Mr. Silzer. 
Q. Show us on that map where the Shapiro property 

is? A. This building here extending out over the 
street (indicating). 

30 Q. How far does that extend beyond the southerly 
line of Rahway avenue as you located it, as you have 
described it? A. Twelve feet. 

Q. Where is the White property, marked White? 
A. Yes, sir. 

By the Court. 
Q. How old were those trees, Mr. Simons? 
A. They were about eighty years old. The lady that 

planted those trees lives on the other side of the street. 
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Ry Mr. Strong. 
Q. I don't suppose you know who planted them, do 

)OU? A. Yes, sir. 
Q. Somebody told you so? A. No, the lady told me 

so herself. 

:Mr. Strong: l move to strike it out. 
The Court: Yes. It is not competent. 

By Mr. Watson. 
Q. What kind of trees were those, Mr. Simons? 1 o 
.4. Elm trees. 
Q. How large are they? 

l\Ir. Strong: Who is examining? 
.:\Ir. Silzer: We are just expediting matters. 
::\lr. Strong: I think we had better have the 

counsel conduct it. 

B:y Mr. Silzer. 
Q. What kind of trees were they? A. Elm trees. 
Q. How big were they? A. About two feet, or two 20 

feet six in diameter. 

By the Court. 
Q. v\'ere there any corresponding trees on the otber 

side? A. This side here? 
Q. On the north side? A. No, sir. 

By Mr. Silzer . 
Q. 1 ow, Mr. Simons, I show you map number 394. 

Mr. Strong: Your map is not in evidence, as I 
understan d it. 3 0 

Mr. Silzer: I think it was identified when Mr. 
Marsh was on the stand. 

Q. Where does this Crowell map come in in connec-
tion with the Colwell property? 

::\Ir. Strong: I object. That map has not so far 
been offered in evidence. 

:\Ir. Silzer : I haven 't offered it in evidence. 
Mr. Strong: You have no business to use that 

map until the map is offered in evidence. 



J 60 Frederick F. Simons-Direct. 

Mr. Silzer: That is my question at the present 
time. 

Mr. Strong: I object. 
The Court : Objection sustained. 

Q. Do you know where the Crowell tract is? 
A. Yes, sir. 
Q. Where is it with reference to the Colwell tracU 
A. Just west of the Colwell tract. 
Q. Do you recognize this map? A. Yes, sir. 
Q. What is it? 

Mr. Strong: I object. 
The Court: I suppose it speaks for itself, doesn't 

it, Senator, so far as this witness can speak of it? 
Mr. Silzer: I suppose he can tell what it is, if 

he knows. 
The Court: Well, it has not been offered in evi-

dence. There is nothing by which he has any right 
to give its contents. 

20 Mr. Silzer: I am asking him to identify it. 

Q. Is this, or not, the Crowell tract that adjoins the 
Colwell tract? A. It is. 

Mr. Silzer: We offer this in evidence. It is a 
filed map. 

Mr. Strong: I object to it. I don't think 1t has 
anything whatever to do with the question which 
is involved in this case. 

The Court: Mr. Strong, isn't it competent as 
30 bearing upon the boundaries of the lan<ls that bear 

upon this claim, particularly the histo1"ic:al rela-
tions of the plaintiff's title? 

Mr. Strong: I don't see how it is. This is a 
map, and the date of it is July, 1903. It is some-
body's lay-out for the purpose of selling lob on an 
1.djoining property, or some other property, at any 
rate. Now why should maps of that kind be used 
as evidence against us? It does not seem to me 
to be evidence. 

The Court: It only assists in determining where 
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the true boundaries of the plots that are relevant 
are, and it does, it seems to me afford some light 
there. 

Mr. Strong: I can't see how that it does. Your 
Honor will see this is only ten years old. That 
was afte r this project of the borough was hatched, 
and afte r they began to talk about it, and to--

Mr. Silzer: Oh, no. 
Mr. Strong: (Continuing)-and to put the thing 10 

through , and people who have owned this Crowell 
property conformed to their ideas. The injustke 
of the whole thing is that it has to go in for some-
thing, and because somebody else adjoining their 
property-

The Court : This does not touch the street at 
all? 

Mr. Silzer : Yes, sir; it touches the street, and 
touches th is worm, and how the owner next to 
our's treated his property. 

Mr. Strong: It is not in any sense an ancient 
document. It is somebody's work ten years ago. 

Mr. Silzer : And before this was a borough. 
Mr. Strong: That does not make any difference. 
The Court : I suppose it comes in the same situa-

tion that I have dealt with respect to the Videl 
map. 

Mr. Strong: The only difference is that the Vi-
del map is-

The Court : Except as to time. 
Mr. Strong : That may make a very important 

difference. The mere fact that it is a map that 
is filed, it is not entitled to be used as evidence 
unless it is proved in some way by somebody. 

The Court : If you are objecting to its not being 
proved, that is another matter . 

Mr. St rong : I ·am objecting to it not being 
proved. 

The Court : But if the objection is that it is ir-
relevant, I am inclined to think it is admissible. 

20 

30 
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Mr. Strong: I object to it upon both grou nds, as 
not having been proved; and further, that it is en-
tirely irrelevant. And furthermore, as having 
originated within the time when this quest ion of 

· · the width of the road became agitated. 
The 1Court: I think that objection only goes to 

its -value, and not to its admissibility. 
Mr. Strong: I think it goes further than that. 
The Court: His theory rests now upon th e idea 

10 that the road is a public road by user, or implied 
dedication. Now, the period of time run s anter-
ior to the suit, of course, and isn't it competent to 
bring that in at any time prior to the suit , so long 
as it covers sufficient amoun _t of time? 
- ~fr. Strong: The only theory upon which the 
map can be used at all, or any map, as I und erstand 
it, is because it is ancient. Now this is not an an-
cient map, surely. It is only ten years old, and as 
I say, it originated since this controversy aro se. It 

20 is somebody who · prepared this map upon a line of 
the idea that these people have espouse? on the 
other ·side. Who knows who he is? Wh o knows 
how accurate it may be? Who knows whether he 
was one of the borough crowd, or whether he was 
one of the crowd that represent Mr. Shapi ro? 

ao 

The Court : I think the test is the period of time 
as to what' the people have done with the property. 
If you require proof of this, because it is not an 
ancient deed, that is another matter: · 

Q. Mr. Simons, on this Crowell property have any 
lots been bought and sold, and houses built according 
to this map , to your knowledge? A. Yes , sir ; along 
Rahway avenue. 

Q. Are any of them indicated on that map? A. The 
houses are indicated. 

Q. Five black spots to the west of the division line? 
A. Yes , sir. 
Q. In n;1aking up this map did you use the Crowell 

map at all, or any old surveys in that neighborh ood, if 
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you used the Crowell map at all ? A. Used this dis-
tance here. 

Q. Do you mean by that the distance from the worm 
1'J the road? A. Yes, sir; used it as a check. 

.:\lr. Silzer : I offer the map. 
);lr. Stro ng: Objected to as before. 
The Court: You will 'have to prove the map, 

Senator. The mere fact that a map is found in the 
clerk's office, without its authenticity, or author, 10 
does not admit it. 

Mr. Silzer: I understand another rule which ad-
mits it is this: That if an owner of property treats 
the adjoining line to others as being properly lo-
cated, and makes a map, and also treats the road 
as being in a certain place, and sells lots according 
to that map, that these actions by the abutting own-
er, which are admission against his interest, so to 
speak, are evidence from which a map which he 
himself makes and dedicates and acts upon- 20 

The Court: The difficulty there is that I have 
nothing before me of that kind. 

Mr. Silzer: The witness says the lots have been 
sold. 

The Court : Yes, the witness says the lots have 
been sold, but he does not say by whom. 

Mr. Silzer: The owner puts this map upon the 
files. The lots are sold according to it. 

The Court: There is a way of proving the sales, 
of course, but this not the way to do it. 30 

Mr. Silzer : This witness has testiified that lots 
have been sold and houses located according to 
this map. That must have come from the owner 
of it, who owned the lot. They could not have 
been sold by anybody else. 

The Court : Isn 't it a very easy matter to prove 
by whom that map was put on record? It app·ears 
to have been prepared by Mr. Marsh. 

Mr. Silzer: Yes. I don't care to call the ad-
verse witness. They had trouble enough with him 
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themselves. But this is an admission against in-
terest of the abutting property owner, in which Mr. 
Niarsh locates this very worm, and locates the dis-
tance, and the property owner next door treats it 
as valid. He says, I am the adjoining owner, this 
is the way I used my property, I put a map on file 
and I sell lots by it. 

Mr. Strong: How can what the man next door 
does with his property, how can that be any evi-

10 dence against us? 
Mr. Silzer: Because it fits right in. 
Mr. Strong: Absolutely nothing to do with it. 
Mr. Silzer: That is a pretty-
The Court: The objection then is not made that 

there is no proof of the use of this map by the 
owner? 

Mr. Strong: I have repeatedly said that I do 
object. 

The Court: I know, but you let come in the last 
20 declaration of the witness that the owner has made 

conveyances according to this map, which if it were 
produced on the record here. it would be admis-
sible and proof of the fact. And also proof that 
there had been an action by an owner indicating a 
use of his property. 

::VIr. Silzer : V./ e will produce a deed, if Mr. 
Strong insists upon it, of a transfer along that Cro-
well tract. 

The Court : If he is willing to take the witness' 
30 statement for it-

Mr. Strong: No, I don't take his statement for 
anything. I insist that the map should be proved 
regularly, and if they ,rnnt to prove sales, they will 
have to put deeds in. and even then that will not 
prove the map, it will not make it relevant to the 
case. 

The Court: I am inclined to think it would be 
an adoption of it by the owner. 

Mr. Strong: Very well, but as I have s~id so 
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many times, I don't wish to reitterate it too often, 
but it does seem to me that what the owner has 
done with his property within the last ten years 
has nothing whatever to do with our title. Whether 
the owner recognized the map, or sold by it1 or 
whether he made the map in a way to make the 
street wider than we have chosen to make it in front 
of our property, is absolutely irrelevant: but besides 
the irrelevance, I wish to make my objection clear 
that this map must be proved. 10 

The Court : Proceed. 
Mr. Silzer: We will turn the witness over for 

cross examination, subject to the introduction of 
deeds, which Mr. Watson will locate, so that we 
can offer this map. 

-,..- .•-..s.;,a 
Cross Examination (continued), by Mr.~Str~ng. 

Q. You undertook to put on your map a few minutes 
ago the trees which you said existed at the time that 
the borough undertook. to change the avenue. You 
don't mean to say that you have accurately located 
those trees, do you? A. On the map ? 

Q. Yes. A. Yes, sir. 
Q. The trees that you have put here are in the exact 

position that they were before the borough made any 
changes? A. Come right along the edge of the walk, 
where shown on the map. 

Q. You mean then to say, in putting those trees on 
without measurement, and without any data to tell you 
where the trees were, you swear to those locations, do 
you? A. I have data to run the lines on. 

Q. What have you got in the way of data that en-
ables you to put those trees where you have endeavored 
to put them? A. The fact that they run out to the 
line on the sidewalk. 

Q. Were the trees all in a line? A. Fairly uniform 
line. 

Q. You would say that they were in fairly uniform 
line, would you? A. Yes, sir. 

Q. And they all were in the same relative location to 

20 

30 
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the property line, were they? A. They were parallel 
with the property line. 

Q. And they were all a distance of eight feet from 
the property line? A. The a;erage line-the center 
line of the trees was about eight foot from the property 
line ; yes, sir. 

Q. What you call the property line is the sixty foot 
line, is that right? A. That is the property line. 

Q. Now, you have along on each side of Rahway 
lo avenue heavy black lines, which I understand represent 

cement walks? A. Yes, sir. 
Q. When were they put there? A. They were put 

there, I think, in the summer of .1909. 
Q. 1909. And when were these trees cut down? 
A. They were cut down just previous to the laying 

of the cement walks. 
Q. In 1909, were they? A. Maybe the spring of 

1909, or the fall of 1908. I couldn't say exactly. Just 
Lefore the cement walks were laid. 

· 20 Q. You have located on your map the Shapiro build-
i11g, haven't you? A. Yes, sir. 

Q. This is it where the words "Shapiro Building'' 
are? A. Yes, sir. 

Q. And that extends beyond the line of your sixty 
foot line how far nearly? A. Extends twelve feet over 
the property line. 

Q. By the property line you mean your sixty foot 
line, is that right? A. I mean these property lines. 

Q. Well, you mean your sixty foot width, is that 
3o right? A. Sixty foot wide road; yes, sir. 

Q. :And Shapiro's building is twelve feet further to 
the north? A. Yes, sir; twelve feet over the line. 

By Mr. Silzer. 
Q. That has been scratched out since this morning, 

where it extends over into the street, hasn't it? 
A. No, sir. 
Q. Is it on there now? A. Yes, sir. 

By Mr. Strong. 
Q. There is another building in here. Whose is that 
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that extends over the sixty foot line .? _ A. That is 

Rapp's building. 
Q. Suppose I put "Rapp'' there. On your map you 

have Fitch stree t , have you, John and Sharet street 

and Randolph street? A. Yes, sir. 
Q. Cpon what map do these streets appear? 
A. All the lots were sold off Fitch street, according 

to Fitch street. 
Q. l mean, where do you get these streets that are 

c:esignated on your map? A._ The names? , 10 
Q. Yes, or the streets themselves, as they exist? 
.1. Off the Colwell map. 
Q. From the Colwell map? A. Yes. sir. 
Q. ] s that one of the maps that were offered yester-

day? A. VVith the exception of Rahway avenue. which 

1 didn't get off the Colwell map. 
Q. You put these streets on, Fitch and Sharet and 

Randolph and Harris and Noe, and the other streets, 

from the Colwell map, is that right? A. From the Col-

well map, but not the Rahway avenue line though. ;!O 
Q. You followed the Colwell map, with the exception 

of the Rahway avenue line, that is right, isn't it? 
A. Yes, sir. 
Q. According to the Colwell map what is the depth 

of the block from Rahway avenue, as shown on that 

map, to Fitch street? A. Which map do you mean ? 

There are two maps. 
Q. Colwell maps? J s there a difference in the depth 

of either of them? You are familiar with this map, 

aren't you, of Lizzie IL Colwell? A. Yes, sir. i • 30 
Q. What is the depth of the block from Rahway ave-

nue to Fitch street on this map? A. Two hundred 

feet from Rahway avenue to New Jersey avenue, as 

shown on this map. 
Q. Does New Jersey avenue correspond with Fitch 

street? A. That is what it is designated on that map: 
yes, sir. 

Q. And it should be two hundred feet, according to 

your map, from the southerly line of Rahway avenue, 

is that right? A. Yes. sir; according to this map. 
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Q. And this map, that is the map filed August 24th, 
1892. What is the distance from the southerly line of 
Rahway avenue, as you make it, to the northerly line 
of Fitch street? A. One hundred and eighty-four feet. 

Q. That is to say, it is fourteen feet short of the dis-
tance called for on this map? A. No, it is sixteen. 

Q. What is the depth of the lots fronting on Rahway 
avenue, the lots of Shapiro, what is the depth of those 
lots according to the Colwell map? A. One hundred 

10 feet from Colwell's line. 

20 

Q. How much short would the lot be by taking the 
width of sixty feet for Rahway avenue? A. Sixteen 
foot. 

Q. So that by adopting that sixty foot line it means 
sixteen feet off of the front of Shapiro's lots, is that 
right? 

Mr. Silzer: I object to that. That depends on 
what Mr. Colwell does to supply it on the other 
end. That is a mere conclusion. 

The Court : Do you mean by the comparison of 
the map and the ground? 

Mr. Strong: I mean by Colwell's map the lot is 
one hundred feet deep, and taking the sixty foot 
width means cutting sixteen feet off of his lots. 

The Court : According to the map? 
Mr. Strong : According to Colwell's map. 
The Court: You may answer. 

A. Yes, sir. 
30 Q. And that means how many feet off of Shapiro's 

building? A. It means twelve feet off the main part 
of the building. 

Mr. Silzer: That is, if it is not moved back, you 
mean? 

Mr. Strong: It means as it stands, whether it is 
moved back or not. 

Q. I call your attention to the deed from Peter Noe 
and wife to John Clark Noe and Benjamin Marsh Noe, 
book 13 of deeds at page 338; it is bounded southerly 
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by the Sound. Which do you call southerly? A. Here 
i:, the north point, and this would be south (indicating). 

Q. Which is southerly? A. This is the south end 
of the map (indicating). 

Q. Is the Sound southerly? A. Well, it is south-
easterly. It is southerly, if you want to call it that way. 

Q. If you want to make it fit you call it southerly, is 
that right? A . Southerly, general direction. 

Q. More nearly easterly, isn't it? A. Southeasterly. 
Q. Westerly by the creek called Noe's Creek. Which 10 

is that? A . (Witness indicates). 
Q. That you call westerly, do you? A. Southwest-

erly, to be more correct. 
Q. Northerly by land which the said Marsh conveyed 

to-. Which do you call northerly? A. This would 
be northwesterly. 

Q. Taking it as the description runs northerly, which 
do you say is the northerly side? A. North runs up 
this way (indicating) ; this would be northwesterly, and 
this northeasterly. 20 

Q. Then the line which you have shown there as run-
ning up from the worm to Rahway avenue? A. This 
line here (indicating). 

Q. You call this the northerly side, do you? 
A. I call this the westerly side. 

The Court : Mr. Strong; are you dealing with 
the description in the map, or are you dealing with 
the witness' judgment as to to what would be 
north ? 

Mr. Strong: I am dealing with the description 
of the map. I am asking him to tell us where the 
north line is. 

The Court: Is there any doubt but that there is 
but one creek there , and that is the one referred 
to on the westerly side? 

Mr. Strong: Yes. 
The Court : Can there be any confusion about 

that? 

Q. I think the northerly side is more accurately the 

30 
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westerly side, isn't it? A. Northwesterly, to be ac-
curate. 

By the Court. 
Q. You have already described it so, haven't you. 

Mr. Simons? You have spoken of it as the westerly 
and southerly sides, haven't you? A. Yes, sir. 

Q. That is mo~e accurate, isn't it, to speak of it, in-
stead of the description in that deed? A. Northwest-

! 0 erly. 

By. Mr. Strong. 
Q. Which would be the northerly side of the worm? 
A. This point here (indicating). 
Q. When you come to talk about the worm, you mean 

the end, and not the side? A. Well, the northerly 
side; you go up the worm until you come to the north-
erly side of it. 

Q. Do you draw any destination between the side and 
the end ? A. If anything is running north and south, 

20 when you go up to the northerly side you have to run 
up to the end of it in order to be 0n the northerly side 
of it. 

Q. In qther words, to suit your purposes you would 
call it the northerly end, but when you talk about the 
northerly side for the purpose of giving the boundaries 
of the Houghwort tract, you take the westerly side, is 
that it? A. No, sir. 

Q. It seems to me so. Now this worm, you picked 
out a certain point which measured, you say, exactly 

30 rn89 feet from a point in Rahway avenue. Now, did 
you put a stake, or a monument in at the end of the 
worm? A. Yes, sir. 

Q. What kind of a monument? A. Stake. 
Q. And was that stake-where was that stake? 
A. \Vell, that stake was put in several years ago. 
Q. Oh, well, put in at the time you began to monkey 

with Rahway avenue? A. Four or five years ago. 
Q. Whereabouts is it, or was it then? A. At the 

head of the worm, north side of the worm. 
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Q. Oh, yes, you ~ay at the head of the worm. Did 
the end of the worm come to an abrupt conclusion? 

A. Yes, sir. There was a jump up there of a cou-
ple of feet. 

Q. Couple of feet ? A . Yes, sir. 
Q. It didn't go off gradually , but it was abrupt, was 

it, down stra ight two feet deep? A . Yes, sir. 
Q. You mean th at , do you? A. I mean it. 
Q. t\nd does that show in. one of these pictures? 
A. I think that shows a hole looking down in there . 1 o 
Q. This you are calling Exhibit D 6, is that right? 
A. Yes, sir . 
Q. You are referrin g to Exhibit D 6 A. Yes, sir. 
Q. And you think that shows the hole, does it? Just 

mark where you consider the end of the worm to be? 
A. (W itness marks). Right down where you see 

the water. 
Q. You make an X? A . Yes, sir. 
Q. How near to the edge of the water is that, where 

you put the X, and where you say the stake was put? 20 
A. The stake was put right down in the bottom. 
Q. Well, I am talking not about the bottom. Do 

you mean put in below the water? A. Put right down 
flush with the water. To put it in the worm you had 
to put it down in there. 

Q. How far was that from the furthest edge of the-
the most north erly edge of the worm? A. Right at the 
northerly edge of the worm. 

Q. How much water was there in the worm at that 
point? A. Well , it depends on the tide. There is a 80 
five foot tide there that varies during the day. 

Q. How far north does the tide go beyond the place 
where you put your X on the end? A. That is where 
the tide stops, right at that point. The tide comes no 
further. 

Q. Never comes any further than that? A. That 
determines the end of the worm. 

By the Court. 
Q. Does thi s little rivulet run dry? A. When the 
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tide runs out it is dry; when the tide comes in it is filled. 
Q. Does the meadow drain into it on the sides? 
A. Yes, sir. Of course, the meadows are flat, and 

runs all over, but the tide fills it up at high tide, and 
comes right up to this point. 

By Mr. Strong. 
Q. How far does the tide come up when it is low 

tide ? A. Extreme low tide? 

10 
Q. Yes. A. Well, probably wouldn't come up may-

be half way. 
Q. Not more than half way up? A. At extremely 

low tide. 
Q. Well, the average low tide, how high would it 

come up? A. vVell, it wouldn't come up to the head of 
the worm. Probably come up three-quarters of the 
way. Quite a grade there. 

Q. Come up to about where it is designated Maple 
avenue? A. Up further than that. 

20 
Q. Put something there to show where you say the 

average low tide would come? (Witness indicates.) 
Q. How many feet is that from what you call the 

end of the worm? A. Well, I couldn't give you the 
exact distance. 

Q. Well, you have undertaken to designate it on your 
map. Now tell us, from the place where you have 
designated it, how far is it to the edge of the worm as 
you have indicated? Take your scale and see. 

A. About twenty or twenty-five feet. 

30 
Q. You gave us the position from which you say the 

photograph D 4 was taken? A. Yes, sir. 
Q. You have marked a school building with the let-

ter S, didn't you, that is here (indicating) ? 
A. Yes, sir. 
Q. It is opposite to what street that comes out on 

Rahway avenue, what street is that? A. Charles street. 
Q. Your photograph shows you are looking almost 

directly at that school building, aren't you? A. Well, 
there is a distance there of half a mile. You are not 
looking right directly at the school house. 
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Q. ,According to the place that you have marked with 
T 1, you are looking up the side of the schoolhouse, you 
are not looking directly up the worm, are you? 

A. Well, the head of the worm is to the left. 
Q. Do you think you have got the position correctly 

shown? A. That worm comes to the left; in a 
straight line from the point where the picture was 
taken, to the schoolhouse, would show that line here. 

Q. It says looking up directly into the worm as it en-
ters the creek, doesn't it? A. No. Taken on this side 1 o 
of the creek. 

Q. Which side? A. On the southerly side of the 
creek, the picture was taken. 

Q. Is it not taken more to the left than it should be? 
A. Well, I couldn't give the exact spot. 
Q. You don't know where it was taken, do you? 
A. Right close to where the worm comes into the 

creek. 
Q. And looking directly into the mouth of the worm, 

isn't it? A. Well, a little off one side. 
Q. Looking directly into the mouth of the worm, and 

also looking directly, or almost directly at the school-
house? A. The picture was taken on the southerly 
ide of the creek, looking up towards the head of the 

worm, that is where the picture was taken from. 
Q. The head of the worm, as you show it, is to the 

ieft, and shows where the man was standing, does it? 
A. Yes, sir. 
Q. How wide is the worm? A. About eight feet at 

the mouth. 
Q. And how wide is it as you go on up from that 

point? A. Well, it comes in to about two or three feet 
in width at the head, at the ned of it. 

Q. Tapers down? A. Yes, sir. 

B;• the Court. 
Q. Is that what is commonly called a meadow ditch 

now? A. No, sir. 
Q. I don't mean an artificial ditch, but a natural one? 
A. Well, it is a little too large to be called a meadow 

30 
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ditch. A ditch is usually a straight ditch, not over a 
foot or two feet in width at the most. 

By Mr. Strong. 
Q. Suppose that the true width of Rahway avenue is 

forty-four feet, instead of sixty feet, as you have tried 
to make it, what is there about your survey that would 
not harmonize? A. Why, you would come sixteen feet 
away from the worm, you would not come anywhere 
near it at all. 

Q. Tell me what you mean by that? A. Where the 
worm comes now, if you used a forty-four foot line 
you would come away up here somewheres, away from 
the worm (indicating). 

Q. You would come away from the worm? 
A. Yes, sir. 
Q. So that it all turns on the accuracy of the mea-

surement one hundred years ago, is that right? 
A. This point here (indicating). 
Q. Yes. A. Yes, sir. 
Q. And upon the true location of the northerly side 

of the worm, that is what it depends on? A. The 
northerly side of this one point here. That is one of 
the reasons. 

Q. What other reasons? A. The location of these 
trees. 

Q. Well, the trees are about eight feet from the line 
as you make it, as I understand it? A. Yes, sir. 

Q. Trees eighty years old? A. Eighty years old. 

30 
Q. Well, how do they prove anything? What do 

they show? A. Well, there would be a walk inside of 
the trees. 

Q. How far back does your knowledge of those 
things go? A. Ten years. 

Q. This map of the Colwell property goes back about 
twenty years doesn't it? A. Yes, sir. 

By the Court. 
Q. When you say a walk inside of the trees, do you 

mean between the trees and the house line? A. Yes, 
sir ; the property line. 
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By Mr. Strong . 
Q. In 1909 the borough graded the street out to the 

width of sixty feet, did they? A. I couldn't say 
whether it was 1909 they graded the street; no, sir. 

Q. \Vell, you know when it was. Tell me when it 
,ras? .t-1. I couldn't· say about the date. 1 am talking 
about the sidewalk. 1 remember when the sidewalks 
were graded. 

Q. \\'hen were the sidewalks graded? A. 1909. 
Q. In doing that the two lots belonging to White 10 

1rcre cut down, were they not, a depth of some two 
or three feet? A . Couple of feet; yes, sir. 

Q. And at the same time the sidewalk on both sides 
extending up to the Shapiro lot was also cut down a 
couple of feet, wasn't it? A. No, sir. 

Q. It wasn't cut down? A. Not a couple of feet; 
no, sir. 

Mr. Silzer: You are speaking now of the grade, 
are you? 

2o 
· .Mr. Strong: I am talking about the grade of 
the sidewalk. 

A. This is an extra high point right here where Mr. 
White's lots were. Down here there was nothing cut 
down hardly (indicating). 

Q. In front of Shapiro's? A. Maybe just the ques-
tion of a few inches to necessitate one more step. 

Q. What was the height from the floor of Shapiro's 
building down to the sidewalk grade? A. Before the 
cement walk was laid? 3 0 

Q. Yes. A. It couldn't have been over eighteen 
inches at the most. I couldn't give you the exact dis-
tance. 

Q. You found one of those big trees, didn't you, 
right in front of Shapiro's building? A. No, sir; not 
right in front of it. 

Q. Well, you saw it there yesterday, didn't you? 
A. No, sir. 
Q. This morning? Q. No, sir. 
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Q. Didn't you see the stump of a tree there? 
A. The stump of a tree? 
Q. Yes. No, I didn't see the stump of a tree. 
Q. Do you mean you never saw the tree, or a stump 

of the tree in front of Shapiro's lot? A. I saw a big 
post he has got there in front of his step. 

Q. A post? A. A post or stump to hold the lower 
step up. I never examined it. 

Q. Weren't you there with Shapiro yesterday, and 
lO didn't you see-didn't he point out to you a tree, and 

the stump of a tree there? A. No, sir. 

20 

30 

Q. This morning? A. Point out the stump of a 
tree to me? 

Q. Yes. A. No, sir. 
Q. Are you quibbling? Do you mean that he didn't 

call your attention to either a tree or a stump in front 
of his property? A. In front of his property the 
stump he is talking about is underneath the steps, 
which he testified yesterday. The stoop is over the 
stump. 

Q. Then you did see it, didn't you? 
A. I didn't see any stump. 
Q. I want to find out whether you mean to deny 

that Mr. Shapiro pointed out to you this morning a 
;:;tump of a tree immediately in front of his building? 

Q. No, sir; he did not point out a stump immediately 
in front of his property to me this morning. 

Q. Did he point out a stump to you anywhere? 
A. No, sir. 
Q. What did he point out to you? A. He didn't 

point anything to me. 
Q. Well, did you have a talk with Mr. Shapiro this 

morning? A. About a stump? 
Q. Yes. A. No, sir. 
Q. About anything indicating a stump in connection 

with his property? A. The only thing I talked about 
was the width of the steps, the width of the approach 
he was talking about. 

Q. And you didn't see any stump? A. No stump. 
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Q. Not covered up? 
A. If it was covered up I didn 't see it. 
Q. Then you didn 't see it? A. I couldn't see it. 
Q. Who was there with you? A. There was nobody 

went over with me. I went across the street. 
Q. Didn't you go over to his property and see what he 

1_.,ointed out to you? A. l went over to measure the 
width of the steps. 

Q. And didn 't you measure a distance of two feet 
Q. Didn't you go over to his property and see what he 10 

stump? A. I did not; no, sir. 
Q. Did you make any measurements at all? A. I 

measured the width of the steps. 
Q. And that was all? A. And that was all. 
Q. And you didn 't see any stump? 
A. I saw no stump. 
Q. Did you see a pos:t then? A. A post? He has 

got a whole row of posts on the bottom step. 
Q. How many of them? A. I don't know. I didn't 

count them. 

By the Court . 
Q. How would a stump located there compare with 

the line of trees that you have mentioned, for position 
in the street ? A . The stump immediately in front of 
his building? 

Q. Yes, a foot or two in front of his building 
A. There is a main part of the building, and then he 

has about four or five steps there. Do you mean out-
side of the steps or outside of the building? 

Q. I mean to say, you heard his testimony yesterday, 
didn't you, that there was a stump under his steps, and 
about a foot or two from his building? A. Yes, sir. 

Q. How would that compare with being in a line 
with the tree s that you mentioned as being there com-
paratively recently? A. Well, it would be practically 
the same line, or very close to it. He said the stump 
was eighteen inches from the building. 

20 

30 
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By Mr. Strong. 
Q. What is eighteen inches from the building ? 
A. What is eighteen inches from the building? 
Q. Yes. You understand me. You said something 

was eighteen inches from the building, and now I want 
to know what it is was eighteen inches from the build-
ing? A. What he testified and said the stump was 
eighteen inches from the building. That is what he 
testified to. l didn't see it. Instead of that he has 
got four feet outside of the building, the steps and 
approach. 

Q. He put that there in order to get in his building, 
did he not? A. I suppose he did. 

Q. Couldn't get in without it, could he? A. Never 
could get in without steps before this time. 

Q. Do you mean to say that there were steps there 
before the borough lowered the grade? A. He had a 
step or two. I don't know how many he had. He has 
got four steps there now. 

Q. How many steps will you undertake to say were 
there before? A. l don't believe we cut it down more 
than two steps at the most. 

Mr. Watson : I offer these deeds of conveyances 
on Rahway avenue, of the John B. Crowell map. 

The Court : One is as good as a dozen . 
Mr. Silzer: Not quite, in this case. 

Re-Direct Examination, by Mr. Silzer. 
Q. Will you come over here and show where these 

ao properties are that Mr. Watson is giving the deed for? 

Mr. Watson: Deed dated June 30th, 1905. 
Mr. Strong: I wish to object to these deeds as 

jrrelevant, and as not properly having anyth ing to 
do with the case. 

The Court: Point out on the map to :11e where 
they are, Senator? 

Mr. Silzer: They ·are right along Rahway ave· 
nue, on the sixty foot line that we contend for, as 
laid out on this map , and as conveyed there , and 
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as built upon by some of them. 
J\lr. Strong: Not located upon any map of the 

Colwell tract. 
Mr. Silzer: Immediately adjoining the boundary 

which sta rts from the worm and runs to the 
southerly side of this avenue. 

'l he Court: I will admit them. I think they are 
admissible, irrespective of the theory of their legal 
effect. 

Mr. Strong: Prays exception. 

Exceptio n allowed-sealed accordingly. 

Judge. 

The Court: As showing what the street actually 
was. They will be admitted and an exception al-
lowed. 

Mr. Watson: Deed dated June 30th, 1905, John 

10 

B. Crowell and wife to Dewitt Winchell; recorded 
Middlesex County clerk's office, book 369, page 20 
454. Conveys lots numbers ro and rr, John B. 
Crowell map. 

Mr. Strong: I wish to object to that because 
the conveyances have been too recent to be of 
any importance in this controversy. 

The Court: Objection overruled. 
Mr. Strong: Prays exception. 

Exceptio n allowed-sealed accordingly. 

Judge . 30 

Q. Will you point that out, and mark W for Win-
chell? A. (Witness indicates). 

Mr. Watson : Another deed, same parties, Aug-
ust 7th, 1905 ; recorded book 373, page 208. Con-
veys the same lot numbers on the same map. Re-
fers to the map as a filed map. Book 416, page 
318. 
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Mr. Strong: I wish to have the same objection 
and exception. 

Exception allowed-sealed accordingly. 

Judge. 

The Court: Is this a continuation of the same 
title? 

Mr. Watson : These are on the same-
The Court: What date do they bring it down 

to? 
Mr. Watson: Those of 1905. This is 15)08. 
The Court : You are coming to a point where 

you ought not to introduce. 
Mr. Silzer : They are all sold according to this 

map of 1903. 
Mr. Strong: I wish an exception fol" each of 

these. 
The Court: Yes . I do not want to go beyond 

the date of this suit, and I do not think you ought 
to go beyond the date when this change was in 
operation. 

i\,fr, Silzer: It wasn't done until 1909. This 
map is dated 1903, and filed in 1905, and these 
deeds are all sold according to this map. That is 
the purpose I am offering io show, that the owner, 
John B. Crowell, these deeds are all from John 
B. Crowell-

The Court : I have already said that the use of 
the map is an adoption of it, just as effectually 
as a dozen would be. The acts of the owners, 
after this controversy, connot be pertinent in any 
aspect. 

Mr. Silzer : It shows an adoption of this map. 
The Court: I say one shows it as well as a num-

ber, and I do not want to have the testimony used 
for an illegal purpose. 

Mr. Silzer : Look for a Fitch deed there. 
Mr. Strong: There is an offer pending , isn't 

there? 
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11r. W atson: This deed is Crowell to Winchell, 
19()8. 

Mr. Strong: Objected to. 
The Court : When was this action brought? 
Mr . Silzer : The improvement was 1908 . 
.Mr. Strong: The date of this action is one 

thing. T he date of these proceedings to change 
the line is another. I don't know when they set 
out to do this. It ran over a period of some years 
that they were discussing it. 10 

The Court: Senator , if you want to get the map, 
will admit the map on the single deed . 
.Mr. Strong: Prays exception . 

Excep tion allowed-sealed accordingly. 

Judge. 

Mr. Silzer: It says map of property belonging 
to John D. Crowell , M . D., situated in Carteret, 
Woodbr idge Tmvnship , Middlesex County, New 
Jersey, being same tract surveyed for the Fidelity 
Trust Company of Newark, New Jersey , July, 
1903. F ranklin Marsh, surveyor, Rahway , New 
Jersey. F iled Middlesex County clerk's office, 
March 27th, 1905. John H. Conger, Oerk. 
Numbe r 394. 

(.J1ap entered in evidence and marked Exhibit 
D 9). 

Q. "Tow. Mr. Simons, will you show the jur:y where 
this tract of the Crowell property is on the large map? 

A. It abut s on this line here; Colwell runs over this 
way here ( indicating) . the portion right in there. 

Q. It is bounded on the east by this line that runs 
from the worm to the southerly side of Rahway ave-
nue? 

A. Yes, sir. 
Q. Along Rahway avenue to Lieck street or avenue? 
Q. That has been put in there subsequently. Right 

down along the edge of Lieck avenue. 
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Q. And then down to the creek? A. Yes, sir. 
Q. That is the creek down here (indicating ) ? 
Q. Yes, sir. 
Q. On the ·Crowell map made by Mr. Marsh do you 

find the words "head of the worm''? 
A. Head of the worm; yes, sir. 
Q. And from the head of the worm to the southerly 

side of Rahway avenue , as laid out by Mr . Marsh on 
that map, which is the westerly boundary of the Crowell 

1 O property, what is the distance? Can you figure that 

~'.0 

out? A. From the head of the worm as he has laid 
it out? 

Q. Yes to the southerly side? A. Is ro89 feet. 
Q. And these lots that are on there, do th ey go to 

to the southerly side of Rahway avenue, whic h makes 
a sixty foot road? A. Yes, sir. 

Q. In other words, the 1089 feet from this worm to 
the southerly side of Rahway avenue, as laid out by 
Mr. Marsh, makes what width of the street ? 

Mr. Strong: I abject. 
The Court : Objection sustained. 

Q. Taking the southerly boundary as laid out on 
this Crowell map, which give s the same distance for 
the easterly boundary as it does the westerly boundary 
of the Colwell, brings the southerly side of Rahway 
how far from the northerly side? 

A. Approximately sixty foot. 

-~w Re-Cross Examination , by Mr. Strong . 
Q. What do you mean by approximately ? 
A. Not over a foot off. 
Q. This map here, the Crowell map, in oth er words, 

shows Sharot avenue, and Randolph avenue , and Noe 
avenue? A. And Fitch avenue. 

Q. And Fitch avenue, as continuations of the streets 
en the Colwell map , does it?' 

A. This map here? That map there; no , sir . 
Q. Haven't you got them so laid down on your map 

here ? A . This property has all been re-lai d ; it has 
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been re-mapped from Fitch street down. 
Q. vVhen was it re-mapped? A. ,Couple of years 

ago. 
Q. Since you undertook to change the line of Rah-

way avenue? A. That new map was made about be-
tween two and three years ago. 

Q. Who did that? 
A. King Mar sac Company. 
Q. The streets as shown on this map are not shown 

as "the continuation of the streets shown on the Crowell 10 
map, are they? A. They weren 't laid out as a continua-
tion of the Crowell map. 

Q. Do the streets on the Crowell map constitute a 
continuation of the streets on the Colwell map? 

A. No, sir. 
Q. They do not? A. They do not. Colwell laid his 

lots out 28 x 100 , and the Crowell lots were laid out 
JO X 120 . 

Q. 30 x 120, Crowell lots? 
A. 120; yes, sir . That made the blocks 240, and on 20 

the Colwell tract 2CX>. 

The Court: Is this the same map that Mr. 
Marsh was cross examined upon yesterday? 

Mr. Silzer: Yes, sir. 

Q. Have you located any of the lots on this Crowell 
map? A. On Rahway avenue? 

Q. Yes. A . Yes , sir. 
Q. What lots have you located on this Crowell map 

on Rahway avenue? A. This house right here (indi- ::JO 
eating) ; I couldn't give the exact numbers because I 
haven't got my notes with me, but I have located two 
lots on that tract. 

Q. What depth were those lots? A. 120 feet. 
Q. 120 feet? A. Yes, sir. 
Q. What was the depth that you allowed for those 

lots in locating them? A. That I allowed? 
Q. Yes. How deep did you make those lots in locat-

ing them? A. Why, they run back to the rear line of 
these lots that fronted on Fitch street. 
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Q. How much depth did that give for the lots? 
A. It gave approximately 120, maybe a foot off, 

the same as this distance from the worm. 
Q. Was there anything to locate Fitch avenue on 

the Crowell map? A. The distance from the head of 
the worm up; yes, sir. 

Q. I mean to say, was there anything on the ground 
Lere, anything visible on the ground to locat e? 

A. No, sir; nothing but open fields on the Crowell 
10 tract. 

Q. And so to locate the lots you simply measured 
back one hundred and twenty feet? A. No. I had to 
work from the head of the worm every time. 

Q. Where is Maple street? A. That is not on the 
Crowell tract. That is the adjoining tract. 

Q. What is this (indicating)? 
A. This is Noe street here. 
Q. You have got it marked Maple avenue. 
A. 1\laple avenue runs up to here, and Noe street up 

20 to this point here at the bend (indicating) . 
Q. You haven 't got the Crowell map delin eated on 

that map at all, have you, on your map ? 
A. Just the Rahway avenue line. 
Q. But you haven't got any of the streets delineated 

on the map at all, have you? A . It has been re-laid 
out. 

Q. I say you haven't got anything delineate d on your 
map , except, as you say, the street line? 

A. Street line of Rahway avenue. 
3.0 Q. How does this Crowell map indicate the street 

line? A. By the distance of 1089 feet from th e head of 
the worm up, marked "head of the worm " on that map 
there. That map is on a different scale. 

Q. vVhat distance is given on this Crowell map from 
the head of the worm down to the creek? 

A. No actual distance marked there. 
Q. Scale it? A. Two hundred and sixty feet. 
Q. Do you mean that to be exact? 
A. Exact as I can get it with the scale . 
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Q. \,\'hat is the scale of the map? 
A. One inch equals eighty feet. 
Q. What is the distance on your map from the 

head of the worm , as you call it, to the place where 
tlie worm ente rs the creek? A. About the same, a 
little over two hundred and sixty. 

Q. Hov .. · much over two hundred and sixty? 
A. About a foot . 
Q. What is the scale of your map? 
A. One inch equals one hundred feet . 
Q. :\nd the scale of the Crowell map? 
, 1. One inch equals eighty feet. 
Q. Show on thi s map where the northerly line of 

Fitch avenue would come on your map, the northerly 
line of Fitch avenue on the 1Crowell map? 

,1. ( Witness indicates). 
Q. That is the northerly line of Fitch avenue? 
A. Yes, sir . 
Q. What is th e width of Fitch avenue? 

10 

A. Sixty foot on that map. 20 
Q. Lay it off on your map? A . (Witness indica tes). 
Q. Xow the next street is how far from that, Ran-

dolph avenue? A. No, Sharot. (Witness indicates). 
Q . . -\nd the width of that avenue is how much? 
• .J.. Sixty feet . 
Q. Have you scaled off sixty feet there? 
A. Yes, sir. 
Q. Get it accuratel y , if you can , is that right? 
A. Yes, sir. 
Q. Kow then th ~ next avenue beyond that , what 1s 80 

that, Randolph ? A. Randolph. 
Q. And the width of Randolph avenue is sixty feet? 
A. Sixty. 
Q. Have you laid off sixty feet. A. Yes, sir. 
Q. \Vhat is the next block from that to the next 

2.venue? A. I don 't know whether there is another 
2.Yenue on there or not. 

Q. There is N oe avenue, isn 't it? That is one 
hundred and twenty feet , is it? 

A. Two hundr ed and forty feet . That shows on 
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the Crowell map the same distance, that is, the northerly 
line of Crowell avenue ought to be below th e head of 
the worm. 

Q. Just lay off Noe avenue, lay it ~ff par allel with 
the others. You have got it twisted there . I want 
you to be accurate there. 

A. I can't do it accurate. lt would come up here 
like this (indicating). 

1 Q. Is that at right angles with Lieck a venue? 
10 A. Don't run right angles. 

Q. Doesn't i~, on the Crowell map? 
A. Lieck avenue is not on that map. 
Q. \Nell, Madison avenue then. Isn 't No e avenue 

shown as parallel with Rahway avenue? A . Yes, sir. 
Q. \I\! ell, lay it off as parallel with Rahwa y avenue? 
A. It is. 
Q. You have done that, have you? A. I have. 
Q. And the line of that will come below the worm, 

would it? A. Just as shown on that map. 

Mr. Strong: I move to strike that out . 
The Court : Answer the question. Stri ke it out. 

Q. I ~ant you to lay off accurately Noe avenue and 
show where it comes? 

The Court: He says he has done that now. 
Ask him the next question. 

Mr. Strong: He has not done it accur ately. 
The Court : He said he has. 

30 A. These are straight lines here. 
Q. Do you call those streets ? A. They ar e parallel. 
Q. You have two lines shown there. Rub out the 

one that is not right. A . I had to draw it in there. 
Q. I want :vou to draw it correctly. 
A. (Witness illustrates) . 
Q. How far is the southerly line of Noe avenue from 

the bend in the creek, in Noe's Creek , at the neare~t 
point? You have located all that, haven 't you? 

A . Approximately twenty-five feet . 
Q. Take the Crowell map and tell us how far the 
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southerly line of Noe avenue is from th~ edge of Noe's 
Creek? A . About thirty feet. 

Q. How near thirty feet is it? 
.'1. Well, those marks there. At what point? 
Q. At the nearest point. This scale is what, one 

inch equals eighty feet, isn't it? A. Yes. 
Q . • ·ow take a look at that. Isn't that nearly forty 

feet? A. About thirty-eight or thirty-nine feet, but I 
\\ould have to lay this map down flat in order to get 
it out accurat e. 

Q. Lay it down flat and get it out accurate? 

The Court : We cannot take the time for that. 

Q. Have you now accurately laid off the different 
'treets as shown on the Crowell map? A. Yes, sir. 

Q. That is, you have laid them off on your map, 
have you? A . Laid them off on my map. 

Q. \\.hat is the distance from the head of the worm 
on your map, to the northerly line of Noe avenue as 
you have delineated Ioe avenue on your map? 

.--1.. About fifty-five feet, or fifty-four feet. 
Q. Try it again. Fifty how many? A. Fifty-four 

or fiYe. The re is a difference of a foot in the width of 
the line there . 

Q. \\'hat is the distance from tlw head of the worm 
to the northe rly line of Koe avenue as shown on the 
Crowell map? A . About sixty-one feet. 

Q. What is the distance on your map from the 
·outherly line of Noe avenue to the northerly line of 
Xoe's Creek? A. That is about thirty-eight feet. 

Q. What is the distance on the Crowell map? 
A. Forty, or possibly forty-one. 
Q. A little more than that, isn't it? A. Forty-one. 
Q. What is the width of Rahway avenue as shown on 

this Crowell map? 

Mr. Silzer: I understand Mr. Marsh to say that 
he didn't lay that out, the other side of the street. 
yesterday . 

::\fr. Strong: It don't make any difference, you 

10 

20 
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put it in evidence, and I want to know what it is. 
lvir. Silzer: Mr. Marsh laid it out yest erday, but 

he didn't lay it off-
Mr. Strong: You cannot put it in and then 

squeal on it. 
Mr. Silzer: No, we will not spueal on it. 

A. Do you mean the distance designat ed on the 
map? 

10 Q. On the Crowell map, what is the width of Rahway 

30 

avenue in front of the Colwell property? 
A. Approximately sixty foot. 
Q. Approximately? A. Yes , sir. 
Q. Let us hear how near it is to it? A . Well, it is 

not designated on there in figures. I mea n by actual 
surveys. 

Q. I am talking about the map. Scale it on the map. 

Mr. Silzer: What part of it? 
Mr. Strong : In front of the Colwell property. 

A. Don't show in front of the Colwell property. 
Q. Isn't there a line shown for the south erly line of 

Rahway avenue in front of the Colwell property, the 
property of Colwell? A. There is an offset there. 

Q. Give me the distance there? A. In front of tht 
Colwell property it shows about forty-eigh t feet. 

Q. There is an offset there, isn't there ? A. Yes. 
sir. It is wider in front of the Colwell tra ct. 

Re-Direct Examination , by Mr. Silzer. 
Q. Mr. Simons, Mr. Strong has asked you a number 

of measurements on the Crowell property , and he has 
usked you to put streets on there. Are those streets 
that you put in there according to the Crowell map 
that he had here? A. Yes, sir; according to that map. 

Q. Has there been any change made in that? 
A. Yes , sir; those streets have all been done away 

with. 
Q. And who made the map doing away with th~ 

streets? A . I did. 
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Q. For whom ? A. The King Marsac Company. 
Q. The presen t owners of it? A. Yes, sir. 
Q. How do the streets now on that property as re-

mapped conform with the map that you have got? 

.Mr. Stro ng: Objected to. 
The Court: Objection sustained. That is a 

recent map, isn' t it ? 
Mr. Silzer: Yes, but Mr. Str _ong attempts to-

he has prod uced this map which shows the actual 
10 location upon the ground ; in other words, I have 

shown Fitc h street running through here on a 
straight line. Now Mr. Strong brings this old 
map, which has been revised, and streets re-laid, 
and he gets Mr. Simons to put the streets out on 
this map, to indicate that he is throwing everything 
all out of joint , when the fact is that the streets 
have been re-laid ; irrespective of the map I can 
ask him, did you relay these streets for the present 
owner, and who is the present owner. 

A. Shapiro owns that property at the present time. 
Just recently-

Q. Who did you re-lay the streets for? 
,,-1. King Marsa c Company. 
Q. And the streets as re-laid , are they or not as 

~hown upon your map , as you drew it originally? 

Mr. Stron g : I object . 

Q. Actually on the ground? 

Mr. Stro ng: I object. 
The Court: Objection sustained. 

Q. When was that done , Mr. Simons? 
A. I re-laid tha t property three years ago. 
Q. After this controversy arose? A. Yes , sir. 

Mr. Silzer : The point I make, Mr. Strong 
cannot mislead the jury. 

Mr. Stro ng : No effort to mislead the jury at 
all. Counsel on the other side put this map in evi-

20 
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dence, and I asked the witness to show how this 
map conforms to the map which he has drawn. 
We have nothing to do with later maps at all. 

Mr. Silzer : On the other hand I have a right 
to ask him-you asked _him how it conforms to 
his map, and therefore I have a right to find out 
how he came to make his streets to run parallel, 
and not according to that. Now he says there 
has been a new map made, which I mad e myself. 

10 The Court: I think it is incompeten t. I will 
overrule the offer. 

Mr. Silzer: Isn 't there some way in which I can 
show that this misleading testimony is not-

Mr. Strong: It is not misleading. 
The Court: I don 't understand that it is mis-

leading. What I do understand is this : That you 
have produced a map which has the boro ugh's con-
tention as to the true location of this highway. 

Mr. Silzer : Yes, sir. 
20 The Court: You have also produc ed another 

map purporting to come from one of the former 
owners of the adjoining property. 

Mr. Silzer ; In which the lots were one hundred 
and twenty feet deep, and not one hundr ed. 

The Court : No matter what they were, l>ut 
the map was here to speak for itself. Then the 
witness was asked to determine how the bearings 
of that map bore upon the width of the street, and 
his answer was sixty feet. 

30 Mr. Silzer: Yes, sir. 
The Court: Mr. Strong has simply cross ex-

amined upon the map. 
Mr. Silzer: No, he has gone further. He has 

taken that map and he has shown where the streets 
run on that map, and the lots being one hundred and 
twenty feet instead of one hundred feet , it brings 
the streets all lower. Now the owners themselves, 
seeing that the lots one hundred and twenty feet 
will not conform with the other streets which are 
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one hund red feet, have their property re-surveyed 
by this man actually upon the ground. 

The Court : I think it is all since this action. 1 
think it is incompetent. I will overrule the offer. 

Q. Mr. Simons, according to the Crowell map there 
what was the depth of the lots? 

,'i. One hun dred and twenty feet. 
Q. What are the depth of the lots 1n the Colwell 

property? A. One hundred foot. 
10 Q. Would that, or not, account for the difference in 

the location of the streets ? 

1lr. Strong: I object. 

Q. As you have delineated them on the map for 
~lr. Strong? A. Yes, sir. 

Q. How far does the Rapp property stand out in the 
street, or what part of the property is out? 

A. There is a bay window out three feet, or possibly 
four, a bay window. 

Q. That has not been disturbed , has it, up to the 20 
present time? A. No, sir. 

Re-Cross Examin ation, by Mr. Strong. 
Q . .. 'ow, Mr. Simons, suppose you should take Rah-

\~ay avenue upon you r map to be of the width tha.t it is 
~hown on the Crowe ll map, in front of the Colwell 
property, what did you say that was, forty-eight feet? 

A. It scaled forty-e ight feet there. 
Q. That forty -eight feet, making Rahway avenue 

forty-eight feet wide, would bring these streets twelve 30 
feet nearer to Rah,.vay avnue than you have shown 
them on your map, wouldn't it? A. Twelve feet? 

Q. Yes, the dista nce between forty-eight feet and 
sixty feet? A . Twelve feet; yes, sir.. 

Q. So that if you took the width of Rahway avenue 
a, it is given on the Crowell map-

Mr. Silzer: It is not given. 

Q. By scale-
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Mr. Silzer: Mr. Marsh has testifi ed that he 
didn't do it by scale. 

Q. The map scales forty-eight feet, doesn't it, you 
have said so? A. In front of the Colwell tract. 

Q. And if you take Rahway avenue according to the 
width of forty-eight feet that is given on the Crowell 
map, all these streets would come twelve feet further 
up, wouldn 't they? A. Yes, sir. 

10 Re-Direct Exw;rnination, by Mr. Silzer. , 
Q. Now will you take this map of Mr. :Marsh's 

which he testified yesterday he hadn 't scaled, and find 
out how much it scales on one end, and how much on 
the other, of Rahway avenue? 

A. Do you want me to scale it? 
Q. Yes. Take the west side of it :first. 
A. The west end he has got scaling here forty-five. 
Q. Go on down towards the east end , what does it 

scale there? A. He has got it scaling fifty-two. 
20 Q. Go on. How far are those pomts apart, from 

30 

fo;:-ty-11ve to fifty two? A. About five hund r_ed feet. 
Q. Go no. \Nhere are you taking now ? 
A. In front of the Colwell. 
Q. How far have you got it there? A. Forty -eight. 
Q. Don 't seem to be anything, does it? 

Mr. Strong: I object. 
Mr. Silzer: That is all. 

Edward J. Heil , a witness produced on behalf of the de-
fendant, being duly sworn according to law on his 
oath, saith: 

Direct Examination, by Mr. Watson. 
Q. Mr. Heil , where do you reside? 
A. Borough of Roosevelt. 
Q. How long have you resided there? 
A. Since '88. Twenty-five years. 
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Q. Do you own land on Rahway avenue? 
A. Yes, sir. 
Q. How near the Colwell tract? 
A. On the Colwell tract. 

193· 

Q. How long ago did you buy your land on the Col-
well tract? A. About fourteen years ago. 

Q. Did you have it surveyed? A. Yes, sir. 
Q. By whom? A . Franklin Marsh. 
Q. The gentle man who testified in this case? 
A. Yes, sir. 10 
Q. He surveyed these lots on the Colwell tract? 
A. Yes, sir. 
Q. How many lots? A. Four. These two on Rah-

way avenue, and two in the rear. 
Q. Two on Rahway avenue. What width did he 

give you for Rahway avenue? A. Sixty feet. 

By Mr. Strong. 
Q. Did he give you a written survey? A. No. 

By Mr. Watson. 20 
Q. What did he do? 
A. Why, he put me back on the southerly line. 
Q. Did he stake lots out for you? A. Yes. 
Q. Where did he put the stakes? A. On the sixty 

foot line of Rahway avenue designated. 
Q. As he put these stakes for you, what width did he 

give Rahway avenue? A. Sixty feet. 
Q. What did he say to you in reference to it? 
A. He said that there was a question about the 

width of the road, the southerly line, a question of the 30 
southerly line of Rahway avenue, and that in order 
that there would not be any trouble he put me back on 
the sixty foot line. 

Q. Trouble for whom? A. Well, for the property 
owner, for me. 
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Cross Examination, by Mr. Strong. 
Q. He wanted that you should be on the safe side in 

case there might be any question, is that rig ht? 
A. Yes, sir. 
Q. So he advised you to build at least sixty feet 

back , so that there would not be any trou ble in any 
case ? A. Yes, sir. 

Q. AJ that time were the borough autho rities talk-
ing about widening the road ; the avenue? A. No, sir. 

Q. When did they begin to talk about wid ening Rah-
way avenue? A. About 1907. 

Q. Wasn't it earlier than that? A. It may have 
been. That is, in W odbridge township . . I am talking 
al::out the borough . 

Q. The borough was incorporated in 1907, wasn't it? 
A. 1900. 
Q. Before it became a borough the township was 

agitating the width of that street, weren 't they? 
A. Yes, sir. 
Q. For two or three years, weren 't they , before the 

borough was incorporated ? A. No, I don' t know just 
how many; it may be one or two years; I couldn't say 
exactly. I know there was agitation. 

Q. Are you an officer of the borough ? 
A . I am president of the board of educa tion. 
Q. And you have been a member of the township 

committee , or the borough council , I mean ? 
A. No , sir. 
Q. \Vhereabouts are your lots on the 1Crowell tract ? 
A . Colwell tract. 
Q. I mean the Colwell tract. 
A. Just east of the Central Railroad depot, adjoining 

the Central Railroad property. 
Q. And Shapiro 's is west of the Centra l Railroad, 

isn 't it? A. Yes. 
Q. You have two lots , did you say? A. Four lots. 
Q. I mean , they don 't all front on the avenue, do 

tbey ? A . No. Two on the avenue, two on Rahway 
avenue , and two in the rear. 
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Q. Two on Fitch street? A. Two on Fitch street. 
Q. Have you got your deed here? A. No, sir. 
Q. What numbe rs are they on the map, do you know? 
A. I can' t recall just .now. I didn't look them up. 
Q. Do you live on Rahway avenue? A. Yes, sir. 
Q. The lots in the rear, on Fitch avenue, they front 

on Fitch avenue and run back to the other two lots, 
do they? A. Yes, sir. 

Q. What depth have you got between the southerly 
line of Rahway avenue and the northerly line of Fitch 10 
avenue? A . One hundred and eighty-four feet. 

Q. Accord ing to the Colwell map there should be 
two hundred feet, shouldn't there? A. Yes, sir. 

Q. So that by the widening of Rahway avenue you 
lose sixteen feet? A. Yes, sir. 

Re-Direct E.ramination, by Mr. Watson. 
Q. And Mr. Mars h gave you this one hundred and 

eighty-four feet depth, did he not? A. Yes, sir. 
Q. Do you know where th.e Central Railroad building 

is? A. Yes, sir. 
Q. At the time of the making of this improvement, 

widening of the street, was that station moved back, 
or cut off, or in any way damaged or repaired? 

A. It was not disturbed. 

Re-Cross Exa ,mina tion, by Mr. Strong. 
Q. Do you mean to say that the station of the Central 

Railroad was not moved at all? A. :Albsolutely wasn't 
touched. 

20 

Q. It is now just where it was before the change in 30 
the line, is it? A. Yes, sir. 
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Robert W. Helm, a witness produced on behalf of the 
· defendant, being duly sworn according to law on his 
oath, · saith : 

Direct Examination, by Mr. Silzer. 
Q. Mr. Helm, you are the deputy county clerk? 
A. I am. 
Q. How long have you been in the county clerk's 

office? A. Since 1867. 
10 Q. And as such have you had charge of the maps 

and books and etc. of the office? A. I have. 
Q. I ask you to produce map number 93. How 

long have you known that map to be in the possession 
oi the county clerk? A. I can't give any dates. 

Q. Been there ever since you were there? A. Well, 
I can say thirty years. I can fix that. 

Q. And from the number, Mr. Helm, what have you 
to say as to whether that is an ancient map or not? 

A. This is a copy. This is not the original. 
20 Q. And the original, what has become of the original ? 

A. It is in the office. It is very much dilapitated. 
Q. This was made as a reproduction of the original 

for the purpose of preserving your files? A. It was. 
Q. Under an act of the Legislature? A. Yes, sir. 
Q. Is this, or not, an old map? A. It is an old map. 

Mr. Silzer: We offer it in evidence. 
Mr. Strong: I object. I don't see that it has 

anything to do with the present case. 
The Court: Let me see what it is. What is the 

· 30 relevancy of it, Senator? 
Mr. Silzer : The relevancy is that Rahway ave-

nue is shown on that map, a map dated 1828, and 
Rahway avenue is shown to be of a uniform width 
throughout its whole length, from the Ferry up 
to the Blazing Star road, passing this very 
property. o kinks or shortenings in it of any 
kind. 

The Court: Is this the bend here? Which is 
supposed to be the bend in front of the Crowell 
property? 
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Mr. Watson : There is none. This is the Blazing 
Star road. 

The Court : Yes. 
Mr. Watson: Colwell is about in here. 
The Court : Then this is the bend. 
Mr. Silzer : Yes, that is it. Here is the Blazing 

Star road, and here is the road comes down past 
our property. 

The Court: There is no objection that this is 
not the original, Mr. Strong? 10 

Mr. Strong: Oh, no; if the original is admissi-
ble I take this in place of the original. The origi-
nal, as I understand it, is dilapidated, and ought 
not to be used. You see that is another map made 
for the purposes of speculation, laying off a certain 
tract of land there. It is not shown to have been 
made out by any owner of the property now in 
controversy; it does not appear who did it ;and 
none of the conveyances in the Colwell tract refer 
in any way to that map. Moreover, you see the 20 
width of the avenue as given there is such a 
small scale, that nothing can be gathered from the 
width of it by scaling. 

The Court: I have very much doubt about the 
admissibility of this mar, unless we have some-
thing more about its authorship. 

Mr. Silzer: This is an ancient map, and been in 
the county clerk's office for apparently seventy or 
eighty years; an ancient map. 

The Court: Does it follow that every map 30 
which is put in a record office, irrespective of its 
origin and former custody. comes into evidence as 
showing the delineation of streets and roads? 

Mr. Silzer: I understand ancient maps, which 
have been put upon the records for many, many 
years, and upon which it is apparently laid out in 
lots, and lots sold upon, are admissible. 

The Court : There is nothing of that kind here. 
Mr. Silzer: I have een old maps admitted in 
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evidence , that were fifty and sixty year s of age 
without anything being sold, or any furth er proof 
than they were old maps. For instance, in the litiga-
tion between the Borough of Metuchen and the 
Freeholders of South Amboy v. Pennsylva nia Rail-
road Company, on the question as to how wide the 
street was over a certain crossing, we introduced 
any number of ancient maps which showe d the lo-
cation of the road, and that there was a road at a 

10 certain point at a certain time. The only purpose 
we offered this is to show that in 1828, when this 
ancient map was filed, that the road wa s uniform. 
that is all we offer it for. The man who made that 
map and rfiled it in the county clerk's office-that 
there was no kink , no shrinking in at one place of 
forty-four feet , and widening out at two other 
places to sixty feet. Simply for the pu rpose of 
showing that at the time the man made this map, 
he found apparently upon the ground , thi s ancient 

20 map , a uniform highway throughout the whole 
length ; and that is the theory, I under stand, all 
ancient maps are offered for. That is to say, the 
people who drew them at that time fou nd appar· 
ently upon the ground , and put upon the map, a 
certain condition , which. by reason of its age, 
makes it evidential. 

The Court : Is it filed? 

A. There is no mark on there. 
30 Q. How long do you know it has been there. over 

thirty years, you said? A . I would say thirt y years. 
Q. Judging from its number , can you tell from num-

ber 93 how early that map could have been filed? 
A. o. 
Q. Maps number 95, or g6, or roo , can you tell about 

what time they were filed? A . ~o. not from the num-
ber. 

Q. Judging from the appearance of the orig inal map 
at the time you came into the county clerk 's office, what 
have you to say a to whether the original had been 
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there for very long? A. It certainly has every appear-
ance of having been there long; its color. 

Q. 1And what else? A. Being broken by handling. 

The Court : I will rule on it later on. I will 
not pass upon it at this present time. 

Cross Examin ation, by J.1.1r. Strong. 
Q. The origina l map is in the county clerk's office? 
A. Yes, sir . 
Q. Have you ever had occasion to compare this copy 10 

,rith the or iginal in detail, or scale it? A. I think once 
on some trial we had here. You were on one side. 

:Mr. Silzer: You offered it in evidence once. 
::\Ir. Strong: I don't know anything about that. 

I don't thin k so. I said a while ago that this map 
might stand for the original. I don't want the 
original to be handled here, but if the map is to 
be received I want to have it here so that the sur-
veyors may compare with the original to see if it 
is in any way different. 

The Cour t : -Cannot they do it in the office, with-
out bringing it here? 

Mr. Strong: Perhaps so. 

Re-Direct Examination, by Mr. Silzer. 
Q. Do you know who made this copy? A. I think 

}fr. Tice. 
Q. How long ago, Mr. Helm? A. Oh, I don't know. 
Q. About 1898, wasn't it? A. Ten or twelve years 

20 

a~. MO 
Q. Or '88? A. It is a good while ago. 
Q. About how many years ago, as near as you can 

remember? A. Well. I should say offhand twelve or 
fifteen years. 
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N icholas Ri zsak , a witness produced on beha lf of the 
defendant, being duly sworn according to law on his 
oath , saith : 

Direct Examination, by Mr. Watson. 
Q. Where do you live , Mr. Rizsak? A. Borough of 

Roosevelt. 
Q. How long have lived there? A. Twenty -two 

years. 
Q. In business there? A. Steamship Agen t. 
Q. What is your business? A. Steamship Agent 
Q. Do you own land on Rahway avenue on tr..e Col-

well tract? A. Yes , sir. 
Q. How many lots? A . Four. 
Q. Near Mr. · Shapirp 's place? A. Alon gside Olf 

:3hapiro ·s. 
Q. Directly next door to Shapiro ? A . .13ut not there 

where I occupy myself. It is more importan t where I 
occupy myself. 

Q. ·where do you occupy yourself? A. 1 ro Pah-
way avenue, alongside Rapp 's. 

Q. How far is that from Shapiro's? A . 2 50. 

Q. How long have you owned that land? A. Where 
occupy , 1910, ten years. 
O. Did Mr . Marsh stake out that lot for you? 
A . Yes , sir ; in 1903. 
Q. 1903? A. Yes. 
Q. Where did he put the stakes? A. On a sixty 

feet line. 
Q. How deep were your lots on Rahway avenue? 
A. At present? 
Q. How deep were they when he staked them out? 
A. One hundred. 
Q. How deep are they now? A. Eighty-fo ur. 
Q. Where did he put the front stakes? A. On the 

sixty feet line . 
Q. Why did he tell you to go back there :' What di<l 

he say? A. He told me shall I put it cm the sixty feet 
line , because after that street be widened , even if not 
jn two or three, five, but might be take ten years, an1i 
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street must be widened. That is what he told me. 
Q. He said the street must be widened? A. Must be 

wider. 
Q. Did he say anything about the true wiJth of the 

street? 

Mr. Strong: I object. 

A. Yes, sir; he told me that street b~ wider-that 
street be must sixty feet, and I. repeated next day, I 
asked him again, and he told me same ,, ay. I give it 10 
to you line sixty feet, and you put your building where 
I told you. I hold receipt in my safe yet. 

Cross Exam ination, by Mr. Strong. 
Q. He staked out the lots one hundre(i feet deep, 

you say? A . I only bought the lots a.:; one hundred 
feet, but I soon started to build, and I cail.ed surveyor 
to stake out. 

Q. He gave you a depth of one hund1 et~ feet for 
your lots? A. He did not. 

Q. And he told you that you had better locate your 
building on a width- A. On the sixty feet line. 

Q. So that whenever the borough did widen the 
street? A. That I still be on the line. 

Q. So that you would not have to distur 1J your build-
ing? A. Yes, sir. 

Q. \,Vhen did you say you bought, whet~ was this? 
.1. 1903, ten years, when I build. 

10 

Q. That was before the borough was incoq~orated, 
wasn't it? A. Yes, sir. 

80 Q. You placed a building there, did y,Ju? Is that 
where you live? A. Yes, sir. 

Q. Did you ever have any yard m front of your 
building? A. Why, I got. 

Q. What? A. I got a yard. 
Q. You had a yard in front of your building? 
A. Yes. Well, I got next lot too. 
Q. I am talki ng about-how much of a yard did 1 : iu 

have in front? A. Oh, well. I got plenty. I got the 
rear lots too. 
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By the Court. 
Q. How much front have you got rn fron t of your 

house on the street for a yard? A. For a ya rd? I am 
on the line. Do you ask me about the rear yard? 

Q. No, the front? A. I am on the sixt v feet line. 
There is laid sidewalk. 

By Mr. Strong. 
Q. When you- A. Sixteen feet. 
Q. Sixteen feet where? A. On the fr cut now 1s 

1 O sixteen feet that is a public road. 

ao 

Q. When you located your property te11 years ago, 
or whenever you bought , did you have ,l yard in front 
d your house? A. No , soon when I bou ~ht --

Q. Answer the question, whether you had a yard in 
front of your house, that is all I want to knc,w? 

A. No. 
Q. You didn't have any fence in front of your house 

at all? A. I don't live there. 
Q. You rented it, did you, to a tenant? A. I 

bought , and I build soon. 

By the Court. 
Q. When you built did you have a yard m front If 

your house, or not? A. No , I located on the sixty 

feet. 
Q. You mean then, if you don 't- A . Mr. Marsh, 

surveyor, gave me the line. 

By Mr. Strong. 
Q. You built your house on the line of sixtv feet. did 

you? A. Yes, sir . 
Q. And did you have any fence in front of your 

house at all? A. No. 
Q. What? A. No. 
Q. You didn't have any yard in front of your house; 

A. No. 
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Joseph W. Crane, a witness produced on behalf of the 
defendant, being duly sworn according to la,-1,· on his 
oath, saith : 

Direct Examination, by Mr. Watson. 
Q. You reside in Roosevelt, Mr. Crane? A. Yes, sir. 
Q. How long have you lived there? A. Since 1895. 
Q. You hold an official position there? A. ""fes, sir. 
Q~ What is it? A. Supervisor. Street Commis-

sioner. 
Q. Street Commiss ioner of the Borough of Roose- lO 

velt? A. Yes, sir. 
Q. Do you know the location of this line of Elm trees 

on the southerly side of Rahway avenue, to whicl1 ref-
erence has been made. A. Yes, sir. 

Q. llow long ago were they cut down? A. ln May 
1909· 

Q. Who cut them down? A. Under my supervis-
ion I had the men cut them down. 

Q. You bossed the job? A. Yes, sir. 
Q. \\"here were the trees? A. Why, they were lo-

cated in front of the Episcop al Church, and . in the 
schoolhouse. 

Q. \long the Colwe ll tract? A. Yes, sir. 
Q. Where were they with referen.ce to the present 

sidewalk? J Well, this elm tree, .there was about 
seven of them on that line, and some of them was on 
the northerly side of the sidewalk, and I think there was 
one or two of them on the southerly side of the present 
sidev.alk, it is now. 

Q. But the northerly most of the trees were on the 
outside of the cement sidewa lk, as it now is? A. Yes, 
SIL 

Q. How large were those trees? A. Some of them 
T guess, I think it was about five of them run about 
two, two and one-half feet through the bottom. 

Q. All elms? A . Yes, sir-no, there was one pear 
tree. 

Hy the Court. 
Q. How long did you say you had known that con-

10 

80 
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dition there? A. Oh, I have known it ever since I was 
a boy. 

Q. How long is that? A. Well, I can go back about 
L wenty years. 

By Mr. Watson. 
Q. _Did you do any plowing and grading of the street 

mside of the line of those trees? A. On the inside of 
them trees? 

lO Q. Yes, on the southerly? A. No, sir. 
Q. Where the present sidewalk is? A . . No. 
Q. You did not? A. No, I just come up to the edge 

of them trees. Two of the butts come right into the 
gutter line. All I done, I graded the thirty-six foot 
roadway. 

Q. What was there south of the trees? A. South 
of the trees? 

Q. Yes. A. Sidewalk. 
Q. How wide? 

20 By the Court. 

30 

Q. Do you mean before this? A. Before I took 
them trees down; yes, sir. 

By Mr. Watson. 
Q. How wide? A. Well, I should judge between 

the trees and the southerly line ther e, about six or six 
feet and a half; there was a row of old stones. old pieces 
-butt of a post all ~ng there , about six or six foot 
and a half, I won't say accurate , but maybe six foot 
and a half. 

By the Court. 
Q. That is the sidewalk was in width? A. Yes, sir: 

from the southerly side of them trees . 
Q. What kind of a sidewalk was it? A. From time 

to time I put cinders on there. 

By Mr. Watson. 
Q. What was this line of butt s that you speak of 

that you found? A. Why, they indicate to me that 
they were the posts of a fence line . 
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Q. You found post holes there ? A. Yes, sir. 
Q. And remains of old posts? A. Yes, sir; and 

~tones aroun d them. 
Q. Was there a line of them? A. Yes, sir. 
Q. How stra ight a line? A. Well, it 1s pretty 

straight. 
Q. Approx imately straight? A. Yes, sir. 
Q. And that line was about six and one-half feet or 

so inside of the line of trees? 

1lr. Stro ng: I object. 
The Court: Objection sustained. 

Q. How far inside of the line of trees was this line 
of old post holes and posts? A. From the inside of 
the tree to th is post line run about six or six and one-
half feet. I won't say approximately; somewhere 
around there; I didn't measure it. 

By the Court. 

·10 

Q. How long ago did yo~ first observe that condi-
tion? A. I was appointed supervisor _in June, r9o6. 20 
I took charge of the streets of the borough of Roose-
velt. 

Q. I am speaking about this sidewalk. You say you 
have known it for twenty years about. How long have 
you known the sidewalk to be there? A. Why, there 
has always been a sidewalk, always been a walk along 
there. Wasn't so much of a sidewalk until I think the 
Woodbridge Tow nship put cinders there, and then I 
finished up afterward on it. There has always been a 
walk way all along there always as long as I can re- 30 
member. 

Cross Examination, by Mr. Strong. 
Q. Was this sidewalk on a straight line? A. Yes, 

sir; practically straight. 
Q. So that it made a uniform width of the avenue, 

did it? A. Yes, sir. 
Q. And did it extend on down in front of Shapiro's 

house? A. Well, practically down to Shapiro's place, 
and then there was an off set there. 
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Q. Didn't it run down in front of Shapiro's building? 
A. Yes, sir. 
Q. In a straight line, didn't it? A. No, sir. There 

was a little offset there right in front of the firehouse. 
The firehouse was set back where it is at the present 
time now, and then you had to come along to Shapiro's, 
and then you had to come out. There was a black-
smith shop set along there, with an old pear tree. 

Q. What is it you mean by the firehous e? A. Do 
10 you want me to show it to you? 

Q. Yes, if you can. A. The firehouse is right in 
here (indicating). 

Q. Is it right next to Shapiro 's? A. No, sir. 
Q. There is a vacant lot? A. No, sir; there is a 

building there now. 
Q. I am talking about the time before you made the 

changes in the street, there was a vacant lot next to 
Shapiro's, and then came- A. No. There was a 
building, a one-story pool room set in the re, and the 

20 old blacksmith shop alongside of it. 

30 

Q. Are they shown on this map? A. No, sir; they 
are moved away. 

Q. This sidewalk was graded, wasn't it? You said 
you didn't do any grading, but somebody did, didn't 
they? A. There wasn't much of a grade to be done 
there, because the schoolhouse, the present line of the 
schoolhouse to-day is very little different than it was 
before they graded it, and all the way down from Sha· 
piro's. 

Q. Wasn't there a cut of some two or three feet on 
the White lots? A. Yes, sir. That wasn't done by 
me. That was a sidewalk grade. They went back. 
There was quite a little mound there, I guess about two 
feet or two and one-half feet high, you went down there 
and then you went down by the fire hall, where the fire 
hall was practically on a level. Nothing done down in 
front of the fire hall. 

Q. But this White property they cut down two and 
one half feet, you say about. A. They cut in back 
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there about two and one half feet, they cut the bank 
and slope down a little. 

Q. How far in did they cut in? A. I couldn't say, 
because l had nothing-that wasn't under my super-
vision. 

Q. Who did that? A. That was given out by con-
tract. 

Q. Don't you know who did it? A. I don't know 
who did it. There was three or four different con-
tractors worked on it. l 0 

Q. Do you mean to say you don 't know who cut the 
property down in front of White's place? A. I do not. 

Q. You don 't know how far back they cut it? 
A. \\, ell, practically they cut back-
Q. Ten feet or so? A. No, I don't believe they cut 

back ten feet. 
Q. You don't know? A. I won't say approximately, 

but may be about five feet they went back. I won't say 
any more, because I had a cinder walk along there be-
fore they put this walk down . 2 0 

Hy the Court. 
Q. How old was the oldest building that had to be 

set back? A. The oldest building set back? 
Q. Yes. A . I think it was -Linsky's building or 

stores next adj oining the postoffi.ce. 
Q. How old was it when it was set back? 

~Ir. Strong: If the witness knows. 
The Court : Yes . 

.4.. I should judge that building set out there about 30 
six years before this widening. 

The Court: How old is the Shapiro building, 
Mr. St rong? 

Mr . Strong : Twenty years, or something like 
that. 

A. One building is. The other is not. 
Q. The one on the street I am referring to? A. There 

are two of them on the street, both adjoining each 
other. 
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Ir, . .'e-D ire ct Ex aminat ion, by M r. W atson. 
Q. Mr. Crane , I show you a photograph. Does this 

depict the firehouse and walk to which Mr. Strong has 
referred in his cro ss-examination , as it was at the time 
to which Mr. Strong referred ? A . This walk is prac-
tically to-da y as the day before they put the sidewalk, 
prett y near. 

Q. And where is the firehouse on that photograph? 
A . Here is the firehou se right here ( Indi cating). 

10 Q. Does that truly depict the situation as Mr. Strong 
questioned you and brought it out ? A . No, sir. 

Q. He asked you as to the sidewalk. A. Oh, side-
walk. 

Q. And the location of the firehouse . Does that 
show it? A. This is just exactly as it was then, ex-
cept that sidewalk down in front of it. The grade 
isn 't a bit different. 

Mr. Watson : W e offer the phot ograph. 
Mr. Strong: I object. 

B y M r. ·Stro ng. 
Q. The sidewalk has all been put down since? 
A. Yes, sir ; but no difference in the grade. 

The Court : Is this in evidence? 
Mr . Strong : No, it is not in evidence. 
Mr. Watson: W e offer it in evidence. It is a 

matter brought out by Mr. Strong in his cross ex-
amination. 

Mr. Strong: I didn 't bring anyth ing out about 
30 th?-t. I simply brought out a change about the 

sidewalk. Now they are putting in a situation en-
tirely different. 

Mr. Watson : Mr. Strong inquir ed as to the sit-
uation of this firehouse , and the street and side-
walk , and this photograph show s it. 

Mr. Silzer : He has examined on everyone of 
the properties and · asked him-

The Court : That does not give you a right to 
put pictures in of all the propertie s he talks about. 
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Joseph A. Hermann, a witness produced on behalf of 
the defendant, being duly sworn according to law on 
his oath, saith : 

Direct Examinat ion, by Mr. Watson. 
Q. i\lr. Herma nn, you reside in Roosevelt? 
A. Yes, sir. 
Q. How long have you lived there? A. All my life. 

Born there. 
Q. How old are you, Mr. Hermann? A. Forty-six. 
Q. \Vhat official position do you hold? A. At the 1 O 

vresent minute? 
Q. Yes. A. Mayor. 
Q. Are you acquainted with the physical condition 

of the worm, and north side of the worm, to which 
reference has been made on the Col well tract ? 

A. Yes, sir. 
Q. How long have you been acquainted with that 

locality? A. Eve r since I have been a boy. 
Q. As far back as your memory runs? A. Yes, sir. 

~o Q. About how many years back, mayor? A. Well, 
I couldn't say offhand. You can imagine. 

Q. I show you Exhibit D 5, photograph, which it has 
been testified to shows the condition of the north side 
of this worm . Is that locality familiar to you? 

A. Yes, sir. 
Q. Were you present when that photograph was 

taken? A. No, sir. 
Q. How long has the condition of the head of that 

worm been as it there appears ? 

Mr. Strong: He has not said it has been as it 
now appears at any time. 

The Court: Let him tell us. He has not identi-
fied the photograph yet. 

Q. Is it a correct likeness of the head of the worm 
as you remember it? A. Yes, sir. 

Q. How long has that condition existed to your 
knowledge? A. 1.Ais far back as my recollection goes. 
1 would say over thirty years. 
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By the Court. 
Q. Was that worm, as it has been called , in the same 

position contin .uously during all this time? A . As near 
as I can remember ; yes , sir. 

By M r. W atson. 
Q. Describe the head of that worm ? What is it? 

The Court : That has been pretty well done, 
hasn't it? 

Q. You have heard it described by other witnesses? 
A . Yes, sir. 
Q. I show you Exhibit D 4, showing the ju tting out 

of the worm from Noe 's Creek. Is that a correct like-
ness of the physical condition there? A. Ye s, sir. 

Q. How long has that condition existed , Mayor, to 
your knowledge ? A . Oh. it is practicaH y th e same as 
when 1 was a boy running around there . I don't see 
any material change. 

20 Q. I show you E xhibit D 6, which phot ograph pur-
ports to be-

).Ir. Strong: I object. I think you had better 
not purport to tell him what that is. 

Q. What in this photograph, Mayor, D 6, if you 
know? A . I don't recognize that much . That looks 
like the meadow land in through there , but I don't see 
any buildings or anything that I would know. 

Q. You don 't recognize this one ? A. o. 

30 Cross Examination . by M r. Strong. 
Q. I suppose you spent most of your earl y life down 

in the neighborhood of this worm , didn 't you? 
A. Oh. no. Around there . I used to go down there 

and play as a boy. 
Q. Was there anything about the worm that was 

more attractive than any other part of th e creek? 
A. No. 
Q. Nothing to attract your attention to the condi-

tion of the worm at that time , when you were a boy? 
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.A. vVell, not any more than we would have to nm 
around the worm to get in along the creek. 

Q. When was your attention first directed to the 
creek so as to pay any particular attention to it, to the 
worm, l mean ? A . Oh, I know every foot of the land 
in through the re. 

Q. And yet you don 't recognize this last photograph? 
A. Well, I don't know that I would recognize it. It 

seems as tho ugh there is a lot of grass there, and 
stuff. 10 

Q. Probab ly you would not have recognized any of 
the others if you hadn 't been told what they were, 
would you? A . Oh, yes, I would. 

Q. What did you say that is (handing witnes _s pho-
tograph) ? A. W hat do you mean? 

Q. I say, what does that represent? A. That repre-
sents the land of the creek, and the little gully going 
up to throug h there, and the land immediately around 
where we are talking about. 

Q. From what point is that taken? A. What do 20 
you mean? 

Q. From what point was the photograph taken? 
A. Oh, I couldn 't tell you that. 
Q. What way is it looking? A . Why, it is looking 

up towards Carteret. 
Q. Which way with reference to the worm? 
A. The worm goes to Carteret. 
Q. Which side of the creek is it taken? A. It is the 

north side, tha t is, the worm is on the north side. 
Q. Which side of the creek is the photograph taken 30 

from? A. I would i!llagine from the south, but I don't 
know. 

Mr. Strong: The photograph I have shown the 
witness is D 4. 

Q. I show you another photograph which is marked 
Exhibit D 7. W hat does that represent? A. That 
represents the land immediately around the worm, 
with the railro ad bridge there. 
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Q. You see the railroad bridge , do you ? A. Yes, 
Slf. 

Q. In the distance? A . Yes, sir; the Central. 
Q. Is that the only thing you recognize about it? 
A . Well , I would recognize some of th e buiidings 

there, if you want to know about that. 
Q. Anything · else except the buildings ? A. Yes. 

The sedge grass in around the worm there . 
Q. Where is the worm? A. Right in here (indica-

ting), the creek comes in through there. 
Q. Put your mark where the creek is, put a mark 

on the photograph where the creek is? A. The creek 
comes in down around the bridge , and arou nd that way 
(indicating) . 

Q. Where is the worm? A . From that I should 
think the worm would be in here ( indicati ng). 

Q. You don't see it at all, do you? A. In through 
that sedge grass there. 

20 
Q. Somewhere in the grass? A. On this photo-

graph . 
Q. Where is it? :Mark it. A. I couldn't give you 

the close location of that with this. 
Q. Mr. Watson didn't tell you wha t that picture was 

either, did he? A . He didn't have to. 

Re-Direct Examination , by J!f.r. Watso n. 
Q. Were you present two or three days before these 

pictures-do you remember the occasio n of the taking 
of these pictures? A. Immediately preceding it, yes. 

30 Q. Were you present at the head of that worm at 
that time? A . Yes , sir. 

Mr. Strong: Do you mean at the time they were 
taken. 

Mr. Watson: Yes. 

A . Not at the time they were tak en. Before they 
were taken, as I understood Mr. Wat son to ask me. 

Q. A day or two before they were taken last fall? 
A . Yes, sir. 
Q. What was the condition of the head of the worm 
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at that time, compared with your knowledge and recol-
lection of it from boyhood? A. Immediately the head 
of the worm? A . Yes. 

The Court: He has given us that. 
~lr. Wa tson : ot from the photographs. 
The Court: I know, but he said the worm was 

in the same position as long as he remembered. 

Q. How deep is the head of the worm.? \i\That is its 
size: A. W hy, I would imagine that it is about three 10 
feet wide, or irregular depth. I would say somewheres 
around from eighteen inches to two feet deep. 

Q. What is the character of the ground sloping 
down into the head of the worm? A. Why, it is all 
what we call salt grass. A little depression right at the 
head of the wo rm. 

Q. How is it as to bearing weight, hardness? 
, 1. Oh, it has been in the same condition ever since I 

cc1n rememb er it. 
Q. Does it bear the weight of a person? A. Oh, yes. 20 

By the Court. 
Q. What was the nature of the drop in the worm? 

Ts it straight up and down, or on a slant? A. It is 
ahout straight up and down. The grass has grown up 
all around it. A little depression, and the grass all 
around it. 

Q. Is that a characteristic of these meadow streams, 
0r worms? A. Well, worms of that class, they stand 
fairly well. :-3 O 

Q. What is th at? A . A ditch of that kind, with the 
sedge grass grow ing up around it, and the sedge grass. 
immediately ahead of it, stands for years and years. I 
know lots of them out through the other side of the 
borough there. 
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Josiah Tice, a witness produced on behalf of the defen-
dant, being duly sworn according to law on his oath, 
saith: 

Direct Examination, by lvlr . Silzer. 
Q. Mr. Tice, you are a civil engineer? A. Yes, sir. 
Q. And have been for how many years ? A. Since 

'78. 
Q. Did you assist and work in conjuncti on with Mr. 

10 Simons in preparing the map, and in locatin g Rahway 
2.venue? A. I was associated with him in making the 
survey , preparing and making the map ; yes, sir. 

Q. And in making your survey to locate Rahway 
avenue, what did you do? What did you do, Mr. Tice, 
in order to locate Rahway avenue and its width? 

A. We did several things. W ie first consulted deeds 
and data at hand, record maps pertaining to that par-
ticular section of the country, and then from the rec-
ords we laid out the southerly side of Rahway avenue, 

0 and checked up the results of our labors by running 
off to the side, following out the date of the deeds to 
the side. 

Q. Can you indicate that as you go along? A. Yes. 
Q. Please do so? 

Mr. Strong: One moment. Before the witness 
undertakes to tell his conclusion s, I think we 
ought to know what different records or other 
documents he referred to. 

A. Yes, I don't know that I can recall the exact 
page and book now of those records, but I can-I con-
sulted the deed of Peter Noe to Benjami n Noe, of the 
property known and shown on the map as the Hough-
wort tract, made in 181 r. We consulted the deeds 
made for the adjoining land on th e east, which was 
part of an original tract. My object , of course. was to 
r,et at a time where all of this land , before sub-divisions 
had been taken, a step by step proce ss-

M r. Strong: Never mind. 
The court: Just tell what you examined. 
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. l. vV ell, then we found the deeds from Peter Noe to 
llcnjamin ~ oe, and his brother, J. C. Noe, we suppose 
he is a brother . 

Hy Mr . S trong. 
Q. ls that the same deed you last mentioned, or a 

different one? A. That is the deed coming out of 
Peter 1 roe for the land known as the Colwell tract. \Ve 
traced down the title of that land in order ·to see if 
there were any changes in the descriptions that far 
l:ack, unti l it got into the title of Mr. Colwell. There l O 
,1·ere record maps in the county clerk's office ref erring 
tu this particular land or section. 

~Ir. Stro ng: I think we should have them speci-
fied. 

The Court: Yes. Tell us what maps they were . 
. I. I consulted the Blazing Star map. 

By the Court. 
Q. Which one is that? A. That is called the Fitch 20 

map, elated in 1828. 

The Court: IIas that been offered in evidence? 

By• Mr. Silzer. 
Q. That is the one Mr. Helm identified, wasn't it, 

~fr. Tice? A . That is the one Mr. Helm identified. 

;vi r. Stro ng: That has not been received . 

• 1. We consulted the Videl map. 
Q. That is of which tract? A. That 

. hown on the map as the Radley tract. 
ancient map. 

:\Ir. Strong: I object to that. 

lS the tract a 0 
It is also ~n 

The Court: Yes. Do not tell us what it is. 
Just tell us what you examined, and the descrip-
tion of the map. 

A. Then there we~e two Colwell maps, and a map 
of land which is west of the 1Colwell tract, part of the 
Houghwort tract , called a Crowell map. In the pro-
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cess of time we came upon a map also, or I had access 
to a map of the Radley property, which is the part of 
the Videl map that is south of Rahway avenue, and 
along Woodbridge avenue, west of Woodbridg e avenue, 
east of the Colwell tract as along Rahway avenue. 
Sometimes in the course we searched the records to 
see if we could find a return for this actual road , and we 
found no return in the county clerk 's office that we could 
definitely locate as to the part of Rahway avenue which 
runs from Brady's corner to the dock. 

Q. Will you step down there and show me where 
Brady's Corner is? A. Brady's corner is the upper 
left hand corner of the map. 

Q. That is the corner of Blazing Star road and Rah-
way avenue? 

A. That is Rahway avenue your finger is on, and 
Brady's corner, as I understood it, is there where your 
finger is. That is the intersection. 

20 By Mr. Strong. 

30 

Q. That is the extreme upper left hand corner of the 
map? A. Brady's corner is the upper left hand corner 
ot the map, at the intersection of Rahway avenue with 
Blazing Star road. 

Q. From Brady's corner to what poiiit did you say 
you couldn't find any return? A. No return that we 
could actually locate from the Brady's corner to the 
dock. I don't just recall what other maps or deeds we 
referred to, but in the process of-

By Mr. Silzer. 
Q. What did you do, Mr. Tice? Did you go upon 

the ground at all? A. We did. 
Q. And did you locate any monuments of any kind? 
A. We found in this deed to Houghw ort-
Q. Will you take your pointer and point out to us 

where you found things, so that the jury may get this as 
we go along? A. In the deed to the Houghwort tract. 
it began on the side of a worm putting out from the 
creek. There is a worm located there. 
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Q. Did you see it ? A . I saw it, and there was a 
boundary line running from Rahway avenue down to 
this worm, marke d by old posts, broken off. 

Q. Where is that boundary? A . Run along the 
boundary line between the Houghwort tract and the 
Coh,·ell tract, down from Rahway avenue : There were 
trees upon the line, and old stumps. There was a 
large tree somewhere up near Rahway avenue we lo-
cated on the ground. apparently an ancient line be-
t ween the Houghwo rt tract and the Colwell tract, and 10 
it reached down to the northerly side of this inlet from 
the creek that has been termed a worm. In the map on 
file, called the Crowell map , made by Mr. Marsh, who 
had been there ahead of us , he had made reference to 
that worm a given distance towards Rahway avenue 
that closely corresponde d with the distance called for by 
the Houghwort deed, and that was tested in measuring 
from the worm sixteen chains and a half or 1089 feet 
to Rahway avenue, and we fixed a point there . 

By the Court. 
Q. Mr. Tice, you refer to the worm at the origin, I 

suppose, at the head of it? A. Of the worm; yes , sir. 
Q. What was your justification in taking that as a 

starting-point in tha t deed? A. Because there was an 
ancient line running up from the head of that, and th~ 
point where the worm put out from the creek was some 
distance down to the east of where the head of this 
"·orm was, and there is a course and bearing given of 
the direction from which this line was nm. If we 
went at any other par .: of the worm. we would have to 
come out into the line of lands , while we would run 
parallel with this old division line as shown through 
there. we would be some feet , forty or fifty feet to the 
e2st of that line tha t was there delineated. and we had 
no reason to go there. 

B:\' Mr. Silzer. 
Q. If you had taken any other point except the point 

of the worm that you h;;tve indicated, and then follow-

20 

30 
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ed the bearing which was given in the deed , would you 
have followed thi s property line that was marked by 
trees, if you had taken any other point th an that? 

A . No, sir. 
Q. What did you find, if anything-
A. And the distance , upon measure ments, agreed 

with that which showed upon the record map from }Ir. 
).far sh, and it agreed-from our locati on we had made 
ot Rahway avenue, it was corroborative of the fact that 
that wa s the line of Rahway avenue as we determined. 
And then again someone had located the end of that 
worm , where the sixteen chains and a half should start 
from , as being two hundred and sixt y-

Mr. Strong: I object. W hat do we know 
about someone ? I do not think that ought to 
come m. 

Q. Where did you find a deed fr om Hughes to Col-
well ? A . It is a deed to Colwell. 

20 Q. From Hughe s to Colwell ? A. Hughes to Col-
well. That is the first time that any measurement is 
given of the Colwell tract. 

Q. You found in that deed what ? 
A . That it gaye a course from the side of the brook 

in a bearing that would carr y it over to the worm at the 
head of the worm as shown on the Crowell map, would 
carry it over to that place two hund red and sixty-six 
feet , I think it wa s, and that was used, of course, in 
corroborating the position from which they had found 

-30 the worm , and we found the worm there at that place: 
and after taking that line in that direction, carrying 
the elements of the deed of the H oughwort tract from 
that point to Rahway avenue 1089 feet-

Q. That is sixteen chains and fifty links? 
A. That is sixt y chains and fifty links. turning the 

angle shown by the courses and bearings of the Hough-
wort deed , would carry us , or should carry us along 
the road called for in the H oughwort deed. \\'e 
turned that angle and ran the distance and found it 
came opposite a turn in the road. 
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Q. 'ow, Mr. Tice, what did you find physically 
upon the groun d at what you sall the head of the worm? 

.1. Found a hole in the ground, or a depression, 
rather. 

Q. Will you describe this worm, and how it looked, 
and what indicated its presence? 

A. Well, it was a depression. 
Q. You are talking about the head, are you? 
1. Ihe north end, or north side of the worm, yes. 

The Court: Mr. Strong, is there any diverg- lO 
cnce between your own view and that of the wit-
ne ' S, who says it is a hole, perpendicular? 

.:'IIr. Stro ng: I don't know that there is very 
much controve rsy about that. 

The court : Three feet wide? 
.:'IJ r. Strong: I am not prepared to assent to 

that. 
The Court: I did not want to multiply the 

testimony. 
20 .:\lr. Strong: I think he had better perhaps say 

it. J do not want to say that there will be no 
controversy about that. 

. I. [ t was a depression . I don't think it was three 
feet deep. It was simply a depression where the 
waters coming down from the side hill evidently run 
into that portion. and allowed to lay as a periodical 
spring. as I should charac terize it , where that should 
start out to enter this wor m, as it is so called. At any 
rate from that part there is a distinct, not a deep, water- 80 
\\ ay, a depression in which the water comes in in the 
change of tide, and from which the water runs out 
when the tide is low, and when there has been rains 
and freshets, water draining from the meadows into 
this depression. It was winding, grew wider as it got 
towards the creek, and it was marked by cat tails and 
~edge grass of that kind that grew up along places in 
alt meadows of that kind that have more water coming 

through it. It was well defined. and well marked. 
Q. Go right on then from wher _e you spoke last. When 
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you came up , as you said, starting with your worm, 
coming the distance and locating that head of the worm, 
you came up along this boundary line unti l you got to 
the southerly side of Rahway avenue? A. Yes, sir. 

Q. You spoke about turning an angle. What do you 
mean by that? 

A. The courses and bearings of two lines will make 
an angle, and in calculating that angle we used transits, 
and in calculating that angle, we turn th e angle, in our 
expression . You might say we took the bearing of 
the deed to run up Rahway avenue. 

Q. Suppose this startiong point of th e head of the 
worm were in a different place , and you ran over, for 
instance , over into the Colwell piece here , or into the 
other way , would this angle turn so that it would strike 
the turn in the road up further to the west? 

Q. The angle would be the same. 
Q. Would it meet this turn in the road? 
A. It wouldn 't meet that turn in the road. The next 

20 move would prove that. 

30 

Q. Then you went over here turned your angle, and 
you struck what? A. We took the met es of the deed 
and we came to a bend in the road, and turning the an-
gle to the right-

Q. Was there a distance bend there ? 
A. There was. Following the angle to the right of 

the deed, we carried the distance of th e deed up to the 
most northwesterly corner of the Hough wort tract, and 
there we should intersect the easterly side of a road, 
according to the directions of the deed . 

Q. \tVhat road is that? 
A. That is the road that leads from Rahway to Blaz· 

ing Star. We found the side of that road, and we found 
trees, and the remains of fences that are well defined 
along there at this corner, marking and determining 
that to my satisfaction 1 and I thought I exercised proper 
judgment. Then turning the angle for the next course 
t() run along the side of the road-

Q. Following the lines and the directions of the deed 
still? A. Following the direction s of the deeds. 
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Q. And the distances? 
A. And the distances, you come down to a point at 

the southwest corner of the Houghwort tract, and there 
there is a line of trees, well marked, as will appear on 
old boundary lines by hilling, rising between a line of 
trees running the proper direction, agreeing with the an-
gles of the deeds, and the distances, to the I oe's Creek, 
and then, of course, accord ing to the deed it would run 
up 1 ·oe's Creek until we came there. All those dis-
tances fit with those corroborative points. From that '10 
we had determine d Rahway avenue the southwesterly 
:iide of it, by a deed, the dimensions of a deed given by 
a person who owned all this tract. 

By Mr. Strong. 
Q. What deed 1s that? A . Peter Noe to Benjamin 
oe. 

By the Court. 
Q . .1lr. Tice, were all of these distances as accurate 

in their correspo ndence with the deed , as the one that 20 
you have defined from the head of the worm up to 
Rahwa1 avnue, as measured sixty feet wide? 

..tl . ..._Ione of them would be just exactly to the avenue , 
your Honor. 

Q. Were they as near as the one you have given? 
A. They were as near ; yes, sir. 
Q. Singularly accurate a deed, wasn't it, for so old 

a one? A. Yes, it was a singularly accurate deed, but 
we found others on the other side of the land, showing 
just as accurately, showing that some surveyor got in. 30 

l\fr. Strong: I move to strike out what the 
witness last said. 

The Court: Yes. Go on with what you were 
stating in answer to counsel. 

A. From the Colwell tract, the deed Peter Noe to 
Benjamin Noe and J. C. Noe, conveying the other part 
of this large tract in 1818, I think there was no dimen-
sions, that is, no metes or bearings given, courses or 
bearings; is was determine d by the adjoining land. It 
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was quahfied by the measurements, the bounda ry of the 
Houghwort tract, and it qualified by reaching the south-
westerly-

Mr. Strong: I object. You have got the deed 
in evidence, and it shows for itself what there is 
about it. 

The Court: It cannot do any harm to state it, 
if it is stated accurately. 

Mr. Strong: I do not think the witness ought to 
be allowed to tell us about that. 

The Court : He must tell us the basi s of his con-
clusion, Mr. Strong, and it is not intell igent unless 
he does. 

Mr. Strong : He has referred to those deeds. 
Now for him to say whether it does or does not 
qualify this or that or the other, that is a thing 
we can argue about. It is not a thing for him to ex-
patiate on. 

20 A. It is bounded on the northerly side by the road 
that leads from-

Mr. Strong: We have all those things in evi-
dence. 

Mr. Silzer: The man is telling what he did. 

A. The Blazing Star map shows-

Mr. Strong: I object to that. 

By the Court. 
30 Q. Which is the Blazing Star map ? 

A. The one Mr. Helm identified. 

The Court : You cannot ref er to that now. 

By Mr. Silzer. 
Q. Go on with this? 
A. From the maps I consulted it appeared that Rah· 

·way avenue--

Mr. Strong: I object. 

Q. You are speaking now from the maps that you 
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have been offered in evidence? A. Yes, sir. 

2t3 

Mr. Strong: The maps that he consulted, which 
included the map Mr. Helm identified. 

The Court: We will exclude that, Mr. Tice. 
Tell us, if you can, yourself. 

Mr. Strong: There ought to be a question, I 
~hould think. I don't know that there is. 

The Court: I am inclined to think, Senator, that 
there ought to be an examination. I think he ought 
to be examined so that counsel may know just what 
the witness is going to testify to. 

Adjo urned until Friday morning, April IIth, 
1913, at IO :45 a. m. 

Transcript of stenographer's notes of evidence taken 
i nthe above entitled cause, befor Hon. Frank T. Lloyd, 
Judge, and a jury , at the Court House in the City of 
New Brunsw ick, N. J ., on the eleventh day of April, 
:\. D. 1913, at 10 :45 a. m. 

Appearances: Mr. George S. Silzer, Mr. Russell E. 
V/atson, far the plaintiff. Messrs. A. H. & T., 
Strong, for the defendants. 

Jlary Coachinbarry, a witness produced on behalf of the 
defendant, being duly sworn according to law on her 
oath, saith : 

2,0 

Direct Examin ation , by Mr. Watson. iO 
Q. Where do you reside, Mrs. Coachinbarry? 
A. Carter et. 
Q. How long have you lived at Carteret? 
A. Past fourteen years. 
Q. Do you know the location of the Colwell tract on 

Rahway avenue? A . I do. 
Q. Where do you reside with reference to that tract? 
A. Right opposite to the Colwell tract. 
Q. Pight across the street? A. Yes. 
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Q. You formerly visited at Carteret? 
A. All my life. 
Q. How long does your recollection of Rahway ave-

nue at that point extend? A. Over forty years. 
By the Court. 

Q. How old are you now, madam? 
A . l am fifty-one. 

By Mr. Watson. 
Q. Do you remember the line of tree s along the 

southerly side of Rahway avenue? A. I do. 
Q. Which have been referred to in thi s case? 
A. Yes. 
Q. Was there a fence along the Colwell tract? 
A. There was. 

·--.! 

Q. Where was that fence with referenc e to that line 
of trees ? A. Between five and six feet between. 

Q. Which side of the trees? 
A. The trees was outside of the fence. 
Q. What was between the trees and the fence, if 

anything? A. Well, a place to walk, a path, a walk. 
Q. What kind of a walk? A. Well, a regular country 

walk. 
Q. What was its width? A. About six feet. 
Q. Was that used by the public? A. Yes. 
Q. In what way? A. By walking. 
Q. Was there a well worn path there ? A. Yes. 
Q. What kind of trees were these ? A. Elms. 
Q. How large? A. Well , they have been there, my 

30 
aunt says, for over eighty years. They are very tall. 
very large trees. 

Q. Who is this aunt of yours, Mrs. Coachinbarry? 
A. Rachael !A. Crowell. 
Q. How old is she? A. Well, if she lives to the sixth 

of June she will be ninety years old. 
Q. What is her present condition ? A. Very poor 

health. 
Q. Mental condition? A. Very poor. 
Q. Is she a widow? A. A single lady. 
Q. Does she live with you? A. She does. 
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Q. At Carteret? A. Yes. 
Q. Right opposite the Colwell tract? 
A. Right opposite the Colwell tract. 
Q. Has she the use of her mind? 
A. :Not very well. At times she has. 
Q. How long has she lived at Carteret? 
A. All her life. 
Q. In this partic ular house? 

2i5 

Mr. Strong: Obviously the lady does not -know 
how long a person of ninety years of age- 10 

The Court : All this is outside of the case. You 
have accounted for her not being here. 

Mr. Watson: We want to show what this old 
lady has said about this fence and trees. 

The Court : Is she an owner? 
Mr. Watson: No, she wasn't an owner, but it is 

a statement by a person having knowledge in refer-
ence to a public highway. One of the exceptions 
to the hearsay rule. 

Mr. Strong: You don't claim it was a boundary, 
do you? 

Mr. Watson : Yes, boundary of the road, a public 
highway. 

Mr. Strong: I don't see any ground on which it 
is admissible. I have not objected to what was 
said so far, but I thought it was so obviously hear-
say it would be disregarded. 

Mr. Watson: That is a well founded exception 
to the hearsay rule. Statements made by persons 

20 

having knowledg e even deceased persons. 30 
The Court : Yes, deceased persons, but not living 

persons. 
Mr. Watson: Here is a person who ha-:1 /t any 

mind. So far as testifying before this court she is 
the same as a deceased person, and the statements 
made by her are with reference to a public high-
way. 

The Court : Well put any question you want to. 
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Q. What statements, if any, has your aun t made to 

you with reference to these trees and the fence, Mrs. 

Coachinbarry ? 

.;\lr. Strong: l objct to that. 

Q. Opposite to what house on this Colw ell tract do 

you and your aunt reside ? A. Well, the re is not a 

house just right opposite, but near a church . 

Q. Near the church ? A. Near the chur ch 
Q. -Where is that church, what street, Mr:,. loachin-

bc~rr y ? A. Rahway avenue. 
Q. Near what side street? A. Well, it 'c:, about mid-

way. 
Q. Between what streets ? 
A. Between Christopher and Charles . 
Q. Well , on the other side of the stre et, how near 

Col well street is it? A . Well , Fitch st reet is back of 

it. 
Q. Colwell street runs at right ang les to Rahway 

10 avenue. How near Colwell street is it ? 

A. Quite a little ways. 
Q. T o which direction, east or west ? A. Well, Col-

\vell street is more to the east. 
Q. Of where you live? A. Yes . 
Q. This house that you live in is the old Crowell 

homestead? A . Yes. 
Q. And the Crowells owned the tract on the other 

side of the street? A. Not directl y opposite. They 

owned a ways up, but not directly opposite to where I 

SO live. 

Cross Examination ) by Mr. Strong. 
Q. Down to what time did the fence exist along the 

Colwell tract? A. Is existed there a number of year·. 

Q. Down to what time? A. Do you mean what year 

about? 
Q. As nearly as you can fix it ? A. Well, I don't 

know just what year, but it has been there a great num· 

ber of years. 
Q. I know, but I mean how recen tly? A. Over twen-

ty-five years. 
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Q. Been there over twenty-five years ? A . Yes . 
(j . That is, you knew it standing as long as that? 
A. Yes. 
Q. \ ou see what l am trying to get at is how recent-

ly it has been there? A . It was there twenty years ago. 
Q. Has it been the re within that time , as far as you 

Gm tell:- A . Yes. 
Q. Ho w much within that time? A. Well , it has 

been going down piece by piece. 
Q. Can't you say when you saw the last of it? 10 
/l.. Well, that is rat her hard to tell , when I saw the 

last. 
Q. \Vas there any of it remaining there at the time 

that the borough undert ook to widen the road? 
A. There was no fence there at that time . It was 

all down by that time. 
Q. All down before that? A . Yes . 
Q. And the boro ugh people cut the trees down in 

what they did, didn' t they? A. Yes. 
Q. How far did they widen out the road beyond the 20 

old fence? A. We ll, they took off quite a number of 
feet. 

Q. About how many, fifteen or sixteen feet? 
A. Well, I don't know just how many feet they took , 

but they wanted to make a sixt y foot road. 
Q. And in order to do that the y had to make it about 

sixteen feet wider , didn' t the y? A . Well , I should 
judge so. 

Q. And that was done in 1909, wasn't it? A. It is 
five or six years ago; yes, about that time. 30 
Re-Direct Ex amination, by Mr . Watson. 

Q. Mrs. Coachinbarry, where was this line of trees 
with reference to the pre sent cement sidewalk? 

A . Why, this line of t rees was cut down to make 
room for a sidewalk. 

Ry Mr. Strong. 
Q. How wide is the sidewalk that is there now? 
A. Well, it is very wide . I don 't recollect as I can 
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just tell. 1 think it is six feet wide. It is a good wide 
sidewalk. 

Q. lt is a regularly laid out sixty foot street , isn't it? 
.A. Yes, now. 
Q. And a good part of that is in the sidewalk? .-\. 

sidewalk on each side ? A. A sidewalk on both sides. 
Q. They didn't change the fence line on the other 

side at all, did they? A. Kot on the north side. 
Q. The change that you spoke of, fifteen feet, was 

lO on the south side? A. Yes. 
Q. On the Crowell side? A. On the Colwell side. 

By Mr. Watson. 
Q. Do you mean to say that the Colwell fence was 

moved back fifteen or sixteen feet? 

Mr. Strong: I object. You cannot argue with 
your own witness. 

The Court: Objection sustained. 

10 Q. 'Was that Colwell fence ever moved back? 

15y Mr. Strong. 

30 

Q. The fence wasn't there at that time? A. The 
itnce was never moved back. It only ju st went down 
piece by piece. I never knew the fence ever moved at 
all. The fence was always there as far as I knew. The 
fence never was moved. 

:i\fr. Watson: There is a question on direct ex-
amination pending. 

The ,Court : I do not think it is admissible. 
Mr. Watson: Prays exception . 

Exception allowed-sealed accord ingly. 

Judge. 
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Josiah Tice, resumed. 
Direct Ex amination (Continued), by Mr. Silzer. 

Q . .Mr. T ice, you have already explained to us how 
you located the worm, and the various angles and cor-
ners and things on what is known as the Houghwort 
tract. 1\ow will you let us know what you did and 
what you found with reference to the balance of the 
Culwell tract , and what corroboration you found i11. 
order to establish the southerly side of Rahway ave-
1mc? A. The deed from Peter oe to Benjamin Noe 
and John Xoe, which is the Colwell tract on this map, 
1~1akes the road leading from the dock to Rahway the 
one boundary to the north, the Houghwort tract an-
other boundar y to the west, and speaks of a tract form-
erly Clark, or formerly Tompkins, which is part of 
what is called the Radley tract on this map, and known 
on part of the Videl map. We found leading up to the 
,restward from Woodbridge avenue, a line, well defined, 
ancient line. defined by very large trees, and old trees 
and stumps, and a fence upon it. Upon applying the 
test of that line running westwarqly we came to Lafay-
ette street, and we had measurements from that line to 
Rahway avenue, as given by the Videl map. 

Mr. Strong: I object. The Videl map is not in 
evidence, and this gentleman cannot use that as any 
evidence. 

The Court: I think the Videl map is m. It is 
the other map that was put in earlier. 

10 

20 

Mr. Strong: Very well then. ao 
Q. Now, Mr. Tice, what was your idea? Did you 

first locate the Radley tract in order to find out what the 
t oundary was of Colwell? 

Mr. Strong: I object. 

Q. What was your idea in first locating what is now 
known as the Radley tract? 

A. The Colwell tract boundary was bounded by the 
Radley tra ct, and it was necessary to get the location of 
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tl1at first before we would know where, in my judg-

ment, the Col well tract boundary was. That is, in other 

words, the Colwell tract was bounded by the Radley 

tract ; the boundaries of the Radley tract should be de-

termined first, and the Colwell tract is subject to those 

boundaries. Applying the measurements of the Radley 

tract, or the Videl map, rather, on both Woodbridge 

avenue and Lafayette street, we got a porti on of Rah-

way avenue, and upon applying the most westerly 

boundary of the Radley tract had, we got another point 

in Rahway avenue. All confirmed-

~rfr. Strong: I object to that. I don 't thi11k thi 
gentleman is here to lecture unlimitedly about this 
thing, or express his conclusions, and teliing u~ 

what he confirms. That is a mere conclusio:i. 
The Court: He may give the facts, whatever 

they are. 
Mr. Silzer: That is a fact, whethe .. he confirmed 

20 it or not. 
The Court: No, I think he is gning rather be-

yond the statement. 

By the Court. 
Q. What were you going to add there :ibuut the tract 

itself? A. I was going to add that tl:e points we 

found on Rahway avenue, as based c•t the boundary 

line of the Radley tract-
Q. I understand that, but what were the bounds on 

the Radley tract that became a guide t,) you in the 
30 I other? . They were distances all given on that \ride 

map, were they not? A. Yes, sir; and we laid down 

the distances of the Videl map, as sho,\,n on there, to 

get those distances. 

By Mr. Silzer. 
Q. ~v\'hat were the guides which enabled yon to defin· 

nitely locate the Radley tract, and the southern side of 

Rahway avenue, on the Radley piece itself? A. The 
southerly boundary of the Radley tract is a well de-

fined line, de:fined by large trees-
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The Court: You have told us about that. You 
said there were stumps and trees there . 

.rl. 1And the fence. 
Q. What else did you find, anything with reference to 

distances tha t enabled you- A. Yes, the distances of 
the V idel map . 

Q. Show us that. 

By J1r. Strong. 
Q .. Give us the distances? A. Let me have the Videl 10 

rnap and I will do that. 

Hy Mr. Silzer. 
Q. This is the map marked Town of Woodbridge, 

1820, Francis P. Videl, and number 231? A . Town of 
\\'oodbridge. Middlesex county, Videl. 

Q. \Vhat year ? A . 1826. 
Q. Filed when? A . Map number 231, filed July 7th, 

;893. 
Q. Where is the Radley tract, that is this piece on 

20 this map, shown on the Videl map? A. At the lower, 
rnutherly part of the map. 

Q. ·where is Rahway avenue on that? A. The first 
street from the bottom up. 

Q. Taking your Videl map, tell us what you did to 
f.nd the boundar ies of the Colwell tract? A. We found 
the boundaries of the Videl map defined on the ground, 
this line at the southerly part of the Videl map. 

B·y the Court. 
Q. Where is the Sonnd there. Mr. Tice? A . The ::JO 

Sound is over here ( indicating). 
Q. There seems to be a variation in that road. There 

is a course- A. That is the Old Blazing Star Ferry. 
That is where it once did go. 

F_,, Mr. Strong. 
Q. Not within your memory, is it? A. No, I never 

saw it there . 
Q. Don't know anything about it, except you have 

heard it? A. No , I have seen the records of it, and 
searched it. 
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Mr. Strong: I object to the witness making so 
many statements he don't know about. 

The Court: Tell us about that tract, so far as it 
treats on the present description. 

A. What do they want to know? 

By Mr. Silzer. 
Q. Mr. Tice, you have pointed out to us on the Videl 

map some piece of ground that is shown on here as the 
10 Radley tract. Where is it on this map, and on the Vi-

del map , that you found the well defined line of trees? 
A. On the southerly line of property of the Videl 

rr::ap. 
Q. And that is where you have already pointed it out 

c,n this map? A. As the southerly line of property of 
the Radley tract. 

Q. What else did you do with reference to the Videl 
map to establish the southerly side of Rah way avenue? 

A . vVe measured the distances of the Videl map 
20 along Woodbridge avenue. 

Q. From these trees? A. From this line, southerly 
boundary, along the avenue. 

Q. What did you £nd along Woodbr idge avenue 
anything? A. Well, there were old trees there, and 
fences along there. 

Q. Along Woodbridge avenue? A. Yes, the fence 
wasn't as ancient along Woodbridge avenue as it was 
reaching back here, or such immense tree s or stumps. 

Q. When you mea.su~ed the distance shown on the 
30 Videl map from the southerly boundar y, which you say 

is marked by fixed trees and so forth , to the southerly 
side of Rahway avenue, what did you find? A. Well, 
we measured northerly the distance of the map, which 
was two hundred and eighty feet, and fixed a point 
there. 

Q. Where did that take you to? A. To the south-
erly side of Rahway avenue. 

Q. What other point did you measure from these old 
trees in the beck here, any other street ? A. We mea-
sured along Lafayette street. 
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Q. Show it to us on that map, will you? A. Lafay-
ette street. 

Q. Not away up there , down there. A. The first 
street cut there. 

Q. Did you measure from the old trees and the old 
established line? A . From the old line; yes, sir. 

Q. L'p the distance .fixed on the Videl map? 
A. Yes, sir. 

Mr. Strong: Tell us what distance. 

Q. \\'here did that take you to? 

By Jlr. Strong. 
Q. You measure d two hundred and eighty feet? 

11r. Silzer: This is not cross examination. 
~Ir. Strong: I object to his-
The Court: He ha s given the distance on the 

easterly line. H e is now giving near the westerly 
line. 

Q. \\'hereabouts did you make this measurement? 

).fr. Silzer : I insist Mr. Strong has no right to 
break in. 

A. I measured on thi s side. 
By the Court. 

Q. Do you mean on Lafa yette street? A. Yes , sir. 

By Mr. Silzer. 
Q. Following up the re the distance that is set on the 

V:del map you reach ed a point where? A. We reach-
ed a point three hund red and thirty-four feet from the 
southerly side of the Videl map. 

Q. Did you make any other measurements, Mr. Tice? 
A. That is the measurement of the Videl map. 
Q. I mean, did you make any other measurements on 

the Videl map in orde r to get your distances and check 
up the southerly side of Rahwa y avenue? A. Yes, we 
continued our line across , and measured up along this 
line (indicating). 

10 

80 
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Q. Which line ? A. The most westerly line of the 
Videl map at the Radley tract. · 

Q. After you took the measurement did you fix a 
point in Rahway avenue? A. We did. 

Q. Did you do anything else to check that up, do you 
recall now, any other measurements on the Videl map? 

A. Well, naturally when we came to Rah way avenue 
and fixed our corner there, we carried a mea sure across 
to the other side of the street , which seem ed to be, or 

10 which was uniform, and it fitted sixty feet for Rahway 
avenue-

Mr. Strong: I object. 

A. (Continued)-on that measure. 

The Court : That question is not asked now. 
Mr. Strong: l move to strike it out. 
The Court : The question is wheth er or not you 

have made any other measurement s. The addi-
tion is not proper. Strike out the addition for 
the present. 

Q. After having made these locations on the ground. 
yo ur Videl map, from the old monument s, and the mea-
surements from this map, did you establish the south-
erly side of Rahway avenue as shown on the Videl 
map? A. Yes. 

Q. And how far was the southerl y side of Rahway 
avenue on the Videl map, and on the ground, as you 
established it, from the northerly side of Rahway ave-

30 nue? A. Sixty feet. 
Q. Will you show on this map where you found that 

to be sixty feet? A. We found it to be sixty feet at 
Vvoodbridge avenue, and Rahway avenu e. 

Q. Run out along, Mr. Tice , wherev er it was. 
A. And at the intersection of the westerly boundary 

of the Radley tract with Rahway aven ue. 
Q. What is it shown to be-

By the Court. 
Q. What about Lafayette street , did it correspond 

there? A. Yes, sir. 
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Q. Did these measurements that you have given, or 
not, correspon d with the measurements of distances 
given on the map itself? 

.1. 1 'ot the one-h undredth, your Honor. None of 
those measureme nts would do that, but it did to a prac-
tical degree of certainty within three or four-tenths of 
an inch. 

Q. ~\11 three of them? A. Yes, sir. Two hundred 
and eighty feet correspon ded exactly, and the measure-
ment along Lafaye tte treet corresponded-we took 10 
that measurement, you understand, , measured that dis-
tance off there to get the line. 

Q. \ \'hat is there on the north side of the street that 
::.o definitely fixes its boundary? A. Buildings, lines 
and fences. 

Q. Uld? A. Old; yes, sir. 

Hy .Mr. Sil:=er. 
Q. That is so all the way up, is it? 

:d r. Strong : I object. Leading. 

J . \11 the way up. 
Q. What have you to say as to whether or not there · 

are :irnilar property lines along the entire north side, 
a., shown on this map? 

:\Ir. Strong : I object. It :is leading and sug-
gestive, and it ought not to be put in in that gen-
eral way. They give particular property lines 
that ought to be specified and explained. 

20 

The Court: Leav ing out the property lines, what 30 
does he find on the north side of the street? 

Q. What do you find on the north side of the street 
\\'ith reference to the street itself? A. Where I mea-
sured across-

The Court: Is there any dispute, Mr. Strong, 
that the north line is definitely established? 

)Jr Strong: I don't think so. I think the north 
line is established. 

:\fr. Silzer: If you admit it we will not waste any 
time. 
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The Court : We will not waste any time on it 
now. 

Mr. Silzer: I understand it is not in dispute. It 
is admi tted. 

The Court : Yes . 

Q. Then what further did you do in or der to locate 
the southerly side of Rahway avenue? A. I carri~d 
the line between these points (indicating ) . 

10 Q. "Which points? A. That I had established on 
the southerly side of Rahway avenue. 

30 

Q. From where? A. At the westerly line of the 
Radley tract and the southerly side of Rahway ave-
1,ue; at the northerly end of the boundar y line between 
the Houghwort tract and the Colwell tr act; I establish-
ed then the southerly side of Rahwa y avenue, and at 
the point in the bend in the road, whi ch also had been 
rstablished, or I had established as th e line of Rahway 
avenue, or found it to be established , and those three 
points were in one line. 

Q. And with the line established as you have told us, 
how far was the southerly line of Rah way avenue from 
the northerly line ? A. Sixty feet. 

Q. Throughout the entire length ? A. I didn't mea-
sure every foot of the way , but ever y place that the 
measurement was taken across to th e north side of the 
avenue was uniform. 

Q. Mr. Tice, was there anything else that you did 
that I haven't asked you about, to establish the south· 
erly side of that avenue? A. I don 't know whether I 
have testified concerning a white oak at the bend in 
Rahway avenue. 

Q. No, you did not. Where was that? A. In the 
deed to Houghwort, the distance along this point, the 
northeasterly corner of the Hough wort tract. to that 
bend in the road, runs to a large white oak tree, or a 
white oak tree , and we found-

By the Court. 
Q. Do you mean the descripti on itself calls for a 
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white oak tree? A. The description in the deed; yes , 

By Mr. Silzer. 
Q. You found what ? A. We found a large stump, 

a white oak stump, that our line went probably a foot , 
or a foot and a half to the southerly of this large white 
oak stump, at the place where the bend ought to be. I 
don't know that tha t was the tree meant for, but we 
supposed, it being a large stump, and in that vicinity, l 

0 and it conforming with what we had done there, I as-
sumed it of being some importance. Had an error, or 
had the line been run in any other direction from Rah-
way avenue along the Houghwort tract-

1\Ir. Strong: I object. There is no question 
pending. 

Q. If the lines had not been run as you did them, and 
as the result of what you found there, would the lines 
rave fitted? A. T he easterly boundary of the Blazing 
Star road would not have conformed with it. If the 
line had been too far to the north it would not have hit 
the easterly line of the Blazing Star road.; and if it had 
been too far to the south it would have pushed out into 
the road. 

Q. Will you illustr ate that so that we can see just 
what you mean by that ? Suppose it had been too far 
north, where would that have brought the Blazing 
.__tar? A. If it had been too far north this Rahway 
avenue line would have revolved on that as a pivot and 
been over in there, so that we would have to come 
down here to get th is other confirmation (indicating). 

Q. Will you lay your pointer the direction in which 
13lazing Star road would have been, instead of the way 
it is, if it had been turned to the north? A. Blazing 
Star road was in a general direction that way ( indica-
tmg). Whatever amount would have been different in 
here, the same angle coming this way would have 
thrown it over here (indicating). 

Q. If that had happened, could this bottom line of 

20 

30 
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three that you have well established have fitted in there 
at all? A. No, sir. 

Q. Where would it have thrown that ? A. lt would 
have thrown that more in that shape (indicating). 

Q. This Colwell tract was recently conveyed, 1 think 
you said, just by stating the boundaries? A. Yes, sir. 

Q. When did it first, in any of the deeds, cease be-
ing conveyed by boundaries, and fixed lines and dis-
tances given? A. When it was conveyed -

Mr. Strong: It is in the chain of title. 

A. It is the last conveyance, or either the one prior, 
to Mr.- when it was conveyed by Mr. Hughes to :\Ir. 
Colwell. 

Cross Examination, by Mr. Strong. 
Q. Mr. Tice, surveyors nowadays use different in-

struments, both for measuring angles, and for measur-
ing distances, to what they did one hund red years ago, 
don 't they? A. I •think they do. I don 't recollect what 
they used then. 

Q. But as a matter of common readin g of your pro-
fession you know that, don't you? A. I think so. You 
took me to task a moment ago. 

Q. I thought you would give us th e benefit perhaps 
sometimes of the same liberality that you used for your 
own clients, but I see you are not inclined to. 

A. You had no mercy on me. 
Q. I suppose these old instr.ument s have been laid 

aside, because they consider that the modern ones are 
more accurate, isn't that so? A. Undoubtedly. 

Q. And as a matter of experience , and from kno\\'· 
ledge of ancient surveys, you do find that modern sur-
veys are much more accurate, don't you? A. We do. 
if ·an accurate man makes them. 

Q. You don't expect, in taking up a survey and de-
scription which originated one hundred years ago, to 
find that it fits accurately, do you? A . No, sir: not 
absolutely. 

Q. It would be a miracle if it did , wouldn't it? 
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A. \ ery near. lt would have been an awful good 
man at that time. 

Q. And he must have had instruments that were not 
then in the hands of any surveyor to do it, must he 
not? .A. o. The old theodolite was in use then. 

Q. .\nd yet they have laid the old theodolite aside, 
because they have got something better nowadays? 

A. Yes, but they could locate a straight line. 
Q. But they couldn't measure angles with the same 

fineness and accuracy that you do nowadays? A. I 10 
don't think they attem pted to, Mr. Strong. Land was 
plenty. 

Q. Land was plenty, and nobody cared much about a 
few feet, especially down in the swamps of -Wood-
bridge township, isn't that so? A. No. 

Q. It is also a fact, in relation to old surveys, isn't it, 
that you genera lly find that the distance on the ground, 
in the particu lar survey, is greater than the distance 
that is called for in links and chains? A. No, that is 
not always the case. 20 

Q. I don't say always, but isn 't that one of the things 
that surveyors anticipate, that when they come to mea-
sure up the ground they generally find more there than 
the links and chains would read? A. I think that 
would largely depend upon who he was following, as 
to whether he expected it or not. 

Q. I suppose the expectation would largely depend 
~1pon the man who ente rtained the expectation, wouldn't 
it? A. Yes. W hat he was looking for. If he has 
some lawyer there to look for trouble. 30 

Q. He would find it every time. So when you went 
out there to look for these boundaries, you knew what 
you were looking for, didn't you? A. I knew what we 
were looking for. I didn't know what we would find. 

Q. And you found you made trouble for the Borough 
of Roosevelt? A. No. We made trouble for you, but 
we didn't for the Boroug h of Roosevelt. 

Q. For those individuals who had their houses erect-
ed, and who would have to conform to your cast iron 

I 
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line there was trouble, wasn't there? A. Not at that 
time. 

Q. No, but now? A. Since they saw their lawyer, 
yes. 

Q. Of course, you don't know where Noe 's Creek ran 
in the year r-8rn, do you? I mean, do you know it? 
don't mean that you have heard of it. 

Mr. Silzer: It stands to reason the man is not 
old enough to have seen it. The questi on is ridicu-
lous on the face of it. 

A. Not unless you will permit me to guess. 
Q. I will not permit you to guess. I don 't want you 

to guess at all. 

The Court: Let us proceed with out any ex-

change between counsel and the witne ss. 
Q. Is this map your work or Mr. Simon s'? 
A. In delineation the map is not mine. 

20 Q. It is not your get up? A. I think Mr. Simons', 
his name is on it, and he said he made it. 

Q. Another thing that surveyors unde rstand is that 
monuments control courses and distances , isn't that so? 

A. I so understand it. 
Q. You recognize that? A. Yes, sir. I think I 

1:ave seen surveyors that didn't. 
Q. You are one of those who do recognize that prin-

ciple? A. Yes, sir. I have had a great many ge,od 
lawyers tell me it was correct. 

30 Q. Following that principle, if you started from a 
given point, whether you started from Noe's Creek, or 
whether you started from the end of the worm, and ran 
a certain distance to the Blazing Star Road, you would 
go to that road, and when you got to that road you 
would stop, wouldn't you, no matter what the distance 
actually measured? A. If there was any way of de-
termining the road I would consider that that determin-
ed the distance. 

Q. 1And when you got to the road, and the next line 
called for a line along Rahway avenue such a distance, 
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or so many degrees and minutes, you would follow the 
avenue, wouldn't you , even if you didn't find the exact 
degrees and minutes? A. Yes, after once locating the 
road. 

Q. And so on all the way around, and the mere fact 
that you found, if you did find, if it should happen that 
you found that the courses, the line and the angle didn't 
exactly agree with what you found on the ground, you 
would not skew your line across the road up here to 
argee with the angle, would you, but you would follow 10 
the road? A. After I had located the road. 

Q. As you went around this tract, you began at the 
tnd of this worm, didn 't you , is that where the begin-
ning point of the survey was, as you made it? 

A. Yes, after the-
Q. Just answer the question. You have said so. 

Suppose I should ask you, irrespective of any deed, to 
go with me down in the swamp there to the northerly 
side of that worm, which side would you go to? 

A. I would go to the northerly side. 20 
Q. Which one would that be? A. The northerly. 
Q. Show me? A. The top of the map is the north-

erly side. The side of the worm nearest the top of the 
map would be the northerly side. 

Q. So that you would substitute the word ''end" for 
'·side," wouldn't you ? A. No, that would be the law-
yer doing it. I would take it exactly according to the 
ntedle, as you asked me. 

Q. There is my pencil, it has two ends and two sides, 
hasn't it, or more than two side possibly? A. Yes, 30 
that is many sided. 

Q. It is an octagon, perhaps , but it has two ends, dis-
regarding the partic ular lateral form of that, but it has 
two sides and two ends. If I called for the side of the 
pencil would you go t• the end? A. If you called for 
the side of the pencil, and I was surveying the pencil, I 
think I would go for where you called the side of the 
pencil, but if it was a worm , you would take the north-
erly side, just the same. 
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Q. The end of the worm and the side of a worm are 
somewhat different from the end and side of the pen-
cil? They wiggle, is that it? 

By the Court. 
Q. What is it in that description that justifies you in 

going to the end of the worm and treating that as the 
side? A. The worm is not a point, it has a spread 
around about it, a smaller part in the mid-

10 dle, . and sedge grass spreading it out, so that 
the worm is not fixed like the end of a lead 
pencil. It has a side of it. This is the surveyor's 
reasoning as we went around there. Your Honor will 
recollect, after getting to the Noe·s Creek, beginning at 
the worm, after getting at Noe's Creek, it followed the 
course of the creek to the beginning; that is to say, it 
ran up this creek, on up this worm until it comes as far 
8.S it could go on the worm, and that is the beginning 

Q. As I recollect the description it omitted any refer-
10 ence to the work in the final course ? 

Mr. Strong: Yes, sir; or any other course. 

A. Yes, sir ; it followed the worm. 
Q. But you had to get to your starting point some-

how ? A. Yes, sir; it followed the-
Q. The question I am asking is why you treated what 

would be substantially the terminus of the worm, at a 
northerly side of it? A. There was a fence that ran 
down to this worm. There was an old stake standing 

30 within a few inches of where we fixed our line, and 
there had been a surveyor who gave a course and bear-
ing coming from the creek to that worm, and a distance, 
and they all corroborated together there in helping 
judge that to be the northerly side of the worm. 

Q. Treating the direction in the compass on that 
deed, would they make sense regar ded in any other 
way to speak of the northerly side, would there be any 
P.ortherly side along the side of the worm treating it 
lengthways? 

A. There wouldn't be any northe rly side of that 
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worm trea ting it lengthways. · The northerly side would 
be where it curves around this head of the worm, as 
it is termed. 

Q. Does that enter into it in any way as enabling a 
surveyor to reach a conclusion? A. Undoubtedly. Cer-
tainly that would enter into it. We would 
find some data describing it as the northerly 
side of the worm and if we could go to 
the extre me northerly point of that worm, 
you would get what would be the exact rendering of lO 
that word, and whatever necessarily would be in there 
to qualify such condition, a surveyor would use, but 
that would be the strict rendering, the northerly side, 
the most northerly point or part of that worm would 
be its northerly side. 

By Mr. Str ong. 
Q. You are familiar with the deeds ih this chain of 

title, aren' t you? A. Yes. 
Q. You are familiar with a deed rude by the same 

grantor- was it Peter Noe who made the grant in 
which this worm is first ref erred to? A. Peter Noe 
made the grant to Benjamin Noe. 

Q. Are you familiar with the deed that he made af-
terwards to his sons for the remaining tract? 

A. Yes, sir. 
Q. Do you recall that he bounded that tract on the 

north by the Hough wort tract? A. Yes, sir. 
Q. So that that same grantor, within a year, used the 

northerly boundary as referring to what must evidently 
have been the west side of the Colwell tract, didn't he? 

A. He confined himself to the Houghwort tract. 
Q. And he called that north? A. He made-I think 

there was some question of him calling that the north-
Q. No question about it at all, it is there in the book. 
A. But he made Staten Island Sound the south. 
Q. Yes, he made that the south, showing evidently 

the opposite to that, the Houghwort tract, was the 
north in his mind , didn't it? A. No. 

Q. At the time that he said the Staten Island s;de 

20 

ao 



10 

244 Josiah Tice-Cross . 

v;as south, and the oppo site direction was th e Hough-
vvort tract , the north, showing that that was evidently 
in his mind as the north side, wasn 't it? A. May I 
answer that as a surveyor? 

Q. Not indefinitely. Just answer the question yes 
or no. A . I am going to answer it as a surveyor my 
way, if you please. The Houghwort tract was made in 
the description by a surveyor, with meets and oounds 
in it . The Colwell tract, as it was given in there, was 
made by some lawyer, or some lawyer 's clerk, who had 
no meets and bounds , and there is a vast difference in 
defining the last between the two. 

Q. And when he came to draw the deed for this later 
tract , with the Houghwort deed before him, and hear-
ing this called the north side of the worm , he adopted 
the north direction as the boundary of his Colwell 
tract? A. That lawyer , or lawyer 's clerk undoubtedly 
did. 

Q. Well, the grantor adopted it? 

By the Court. 
Q. Mr. Tice, there is a hiatus in that description in 

the last course , isn't there, apparently. A. No, sir. 
Q. Wouldn 't you expect to find the surveyor describ-

ing that along the creek , and thence along the worm to 
the place of beginning? A. He says along the creek 
and mill pond. That creek was used for a mill pond, 
and this worm was part of the place for storing water 
for that mill pond. 

30 Q. Does it speak of the mill pond ? A. No. 

Mr. Strong : I have the descripti on here. 
The Court : My impression was it read along the 

creek to the place of beginning. 
Mr. Strong: "Thence south sixty-two degrees 

east thirteen chains to the afore said creek. Thence 
down along said creek, as it runs the several 
courses thereof , to the place of beginning, contain-
ing seventy-five acres, be the same more or less. 
bounded easterly by lands of Pet er Noe, northerly 
and westerly by the highway, southwesterly by 
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land of Peter oe, and southerly by the mill pond 
creek.·· That is the only reference to the pond at 
all. 

. L That is the idea, and that is beginning at a stake 
planted at the east side of the mill pond creek, on the 
north side of a small worm putting out from .;aid 
creek, that is the Noe the one that has a surveyor to 
mite it, instead of being patched up. 

H_r Mr. Strong . 10 
Q. And he knew enoug h to differentiate between the 

neck and the worm putting out of the creek, didn't he? 
.1. No. 
Q. Being a surveyo r? A . ';\o, the worm putting out 

u f the creek. 
, Q. ls the creek? A. But it is the mill pond creek , 
the water stored in there for running that mill pond. 

JJ y the Court. 
Q. Would that be good surveying description to 

speak of it as thence along the creek to the place of be- 20 

ginning, leaving out the worm, if in point of fact it ran 
to the head of the worm? A. Down along said creek 
as it runs the several courses to the beginning. 

Q. Yes. .1. The severa l courses to the beginning. 

Ry AI r. Strong. 
Q. Is that ~ne of the courses of the creek, this worm? 
A. Every time it makes a bend it is a different 

course, that is, when surveyo rs make. Lawyers may 
l1ave it different. 0 O 

By the Court. 
Q. Would it be a closing up of the line? A. Yes, 

, ir; it would be a closing up of the line; as long as there 
was a strip of water that you started on, and it had a 
hank and a bounda ry to follow around until you could 
get to that place, that would be a closing in of the line, 
if it made the various courses, down upon the creek 
its various courses. As long as there was an edge of 
the creek-for it to follow, and could get back to that 
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original place , its various courses of the creek , or this 
worm putting out of the creek, it would go to th at place, 
arid I think would close in. 

By Mr. Strong. 
Q. That is your individual opinion. So th at if there 

was any body of water it might be a broo k running 
down along this line, and it said , after beginning at a 
point on the side of the creek , came around down the 
creek to the place of beginning, you would say that it 
Lad to run down the creek , and up the bro ok as far as 
necessary, to suit your theory, wouldn 't it ? A. If the 
cleed said so. 

Q. But the deed doesn't say so. A . This deed said so. 
Q_. That is your opinion? A . Yes, that is our differ-

ence. 
Q. In other words, you say if there is any water at all 

that it can follow, you would call it the creek, until it 
comes back? A. Not a bit of it. I don' t say that. 
That is what you said. 

By the Court. 
Q. In a description such as that is, would an arm of 

J creek in any sense be regarded as th e creek itself? 
A. If it is used as a mill pond, mo st surely it would. 

and that was used for a mill pond. Ev ery arm of that 
creek, 011 the various places-

Q. Do you know how wide this creek is? A. About 
ten feet. 

Q. And how wide is this turn at th e end of it, the 
::JO rr.outh? A. This brook would run up th ere at the bot-

tom of it probably a foot or a foot and a half. It widen, 
out. 

Q. No , I say at the mouth. 

Mr. Silzer: Mouth of the worm ? 
The Court : Yes. 

A. About four or five. It 1s wider as the tide in-
creases. 
By Mr. Strong. 

Q. There is no pond in that creek now, is there? 
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A. No, not that I saw. 
Q. That has not been in any time within your recol-

lection or observation? A. Not since my recollection. 
Q. There is no dam anywhere that holds the water 

hack? A. No, no dam. 
Q. You say this was a pond in 1817, do you? 
A. \Vhy, the deed said so. 
Q. 1 To, it does not. Do you think this says it was a 

µond? The only reference is by mill pond creek. Now 
[ understand that to be a creek entering a pond. 10 

A. Bounded by what? 
Q. Southerly by mill pond creek. Do you under-

stand that to be a pond? A. Yes. 
Q. Why? Just from that language? 
.4. :No, I unders tand that-
Q. Oh, well. if you heard something-

The Court: Let him answer. 
Mr. Strong: I don't want-
"Mr. Silzer: Then don't ask a question. 
Mr. Strong: I will withdraw the question. 

Q. I only want to know if you base that upon the 
language of the deed? A. I base it upon the language 
oi the deed. sure, that is the basis in all surveys. 

Q. Tf there had been a pond there, there is no tell-
ing where the water went, it might have covered acres. 
you can't tell anything about it if it is a pond? 

A. Sure. It is a tide water pond. That is a tide 
water mill that was in there, and it come just as high 

20 

as the tide water came, and be held in, and then run 80 
when the tide was going out. 

Q. You don't mean there was ever any dam that held 
it. do you? A. Why, yes. 

Q. When you talk about pond, do you mean the enter 
and flow of the tide? A. No, I mean a dam that was 
put in there when the tide came in and filled up the 
rivers and streams. creeks, and all its tributaries, filled 
it up with tide water , that they had a process of closing 
that up and stopping the water, and after the tide had 
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fallen a given length of time they had a flow of water 
to operate what was then known as tide mills . 

Q. You measured from the end of your worm how 
many feet exactly, and inches? A. Well, I measured, 
it was measured under my direction, I didn 't hold the 
chain, ro89 feet . 

Q. Just exactly to what point did that ro89 feet 
come? How far from the opposite side of Rahway 
c1venue at that point? 

10 A. I think that came either four or five-tenths-the 
c utside of the fence in there came four or five-tenths 
shy of being sixty feet, five or six inches -, I should say. 
If you carried to the middle of the fence the sixty feet 
would be there. 

Q. Do you mean measuring from the fence on the op-
posite side you came four or five what? A. Measur-
ing the I I 89 feet from our place at the worm to the 
point that I determined as the southerly boundary of 
Rahway avenue, from the Houghwor t deed, then 

2-0 checking across from that point there was fifty-nine feet 
six or seven inches to the southerly side of the fence 
across the road. The five or six inches could be taken 
in the middle of the fence, or middle of the line of fence. 

Q. No trouble for a surveyor to take up five or six 
inches , is there, in running that distan ce? A. Oh, yes, 
a great deal of trouble. 

Q. It would not bother you, would it? A. Yes. If 
I had a good natured man like you ask for it, I would 
want to see what I did it for before I did it. 

ao Q. You got what you thought was a point there, 
didn't you? A. Yes, sir. 

Q. You throw away the five or six inches, I suppose, 
to get sixty feet? A. No. 

Q. '.¥ell, at any rate, you made sixty feet? 
A. We got 1089 feet, and we fixe d a point there that 

after we got these other points-my purpose was to de-
termine where Rahway avenue was; there was no re-
turn that I had found, but I was going to take these 
deeds and get-after getting that point and putting it 
in there , then we got the other point we put in there-
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Q. l am not asking you to go all over your survey. 
A. I thought you wanted to know how I was going 

to use that. 
Q. I understan d, but wait a moment. Then you 

started on down on the other course ? A. Yes. 
Q. And you didn't find anything that definitely fixed 

the bend in the road, did you? A. Yes. 
Q. I mean at the bend ? A. Yes. 
Q. What did you find ? A. We found the stump of 

a large white oak, an old fellow. 10 
By tlze Court. 

Q. The stump tha t you have spoken of, do you 
mean? A. Yes, sir. 

By Mr. Strong. 
Q. You found an old stump there ? A. Yes. And 

we ran our line-
Q. Wait, I didn't ask you about running your . line , 

but what you found. You said you found the stump 
there? A. Yes, 20 

Q. This is that cour se, "Thence along the same "-
after having run to the southwest side of the road lead-
ing from the Kew Blazing Star Ferry to Bridgetown, 
"thence along the same north seventy degrees thirty 
minutes west. sixteen chain s and sixty -seven links to a 
large white oak.·· You found a large stump , where-
abouts was that? 

A. The large stump was ju st to the north about a foot 
and a half from where we found our corner, to the 
north of the line that we have measured out. 30 

Q. A foot and a half to the north? A. A foot or a 
foot and a half. 

Q. You are throwing away six inches again. Why 
do you do that? Dbn't you know accurately A. Yes. 

Q. Well, what was it? W as it a foot, or was it a 
foot and a half? A . W ell, I don 't know whether it was 
a foot, or a foot and a ha lf. It wasn 't exceeding a foot 
and a half. 

Q. You can't tell us now ? A . No , l can't refer ·to 
it now. 
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Q. You ran to that stump? A. I o. We ran our 
line and when we got there we found the stump. We 
ran to a point opposite the stump. 

Q. What do you mean by opposite the stump? 
A. Because we were-
Q. Just what do you mean by opposite ? A. Instead 

of striking the stump we went alongside of it. 
Q. Alongside of it? A. Yes, sir. 
Q. That is, on the southerly side of it ? A. Yes, sir. 

10 Q. About a foot or a foot and a half ? A. Yes, sir. 
Q. Where was that? What distance in chains and 

links was that stump from the point where your line 
came out on Rahway avenue ? A . Distance of the 
deed. 

Q. Tell me what it is? 
A. Sixteen chains and sixty-seven links. 
Q. Did you find it precisely at the distance of six-

tt:en chains and sixty-seven links , the stump? 
A. No, we found it opposite that point, as I told 

20 you. 
Q. Was it precisely opposite that point? 
A. I should say yes. 
Q. Don't say yes if you don 't mean yes. 
A. I mean yes. 
Q. Why did you hesitate? A. l was trying to re-

call how far it might possibly be. You are raising a 
question about a man telling six inche s of the stump 
and there is a question in my mind whether we were 
six inches or a foot beyond that stump. My recollec-

'"-b 6 tion is we were opposite the stump. 
Q. Opposite what part of the stump , the middle? 
A. No. 
Q. The edge of it, which edge? 
A. I think the westerly edge. 
Q. The further edge? A. The further edge. 
Q. How large a stump was it? A. Stump that was 

two and one-half or three feet acros s. 
Q. And you ran to the further side of it, your meas-

urement carried you to the further side of it? 
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.1. Our measurement carried us within the area of 
the stump, and towards the westerly side. 

Q. Didn't you say you thought you ran to the west-
erly edge of it? A. No. That is what you asked me if 
I hesitated about. 

Q. \\'hat do you say now? What part of the stump 
did you run to with your measurement? 

A. We ran to a point opposite the stump, within 
the boundaries of the stump, near its westerly side, 
if that would be definite enough for you. 10 

Q. llow near its westerly side? 
.1. That I couldn' t give you. 
Q. You are an accurate man , ::VIr. Tice, and you 

must have made accurate notes of this survey? 
A. Yes. 
Q. You have got them right there before you? 
A . . o. I haven't. 
Q. \\ hy didn't you bring them? You came here t0 

testify. and sat aro und two or three days, and yet you 
haven't got your notes of this survey? A. Don't you 20 
get vorried ahout that . Perhaps I might have all that 
1~ necessary. 

Q. I 1crhaps so, but you don't seem to have that, do 
:·ou? .1. X o. I don't think I have got the measurement 
a:; to the exact part. how far it is from the stump. 

Q. You say it was a stump three feet in diameter 
\Yas that a green stump? A. No. 

Q. What was the appearance of it, an old stump? 
A. Old stump. 
Q. Pretty much rotted? A. Yes. 80 
Q. You call it a white oak stump. Why did yo·.1 

call it that? A . Because we chipped off the wood and 
it looked like white oak. 

Q. Do you mean a rotten stump, you can tell whether 
it is white oak. or what kind of a tree it is? A. Sure. 

Q. What? A. I can tell whether it a white oak. 
Q. 1 ro matter how rotten it is? A. No. That is 

another thing. It is only lawyers can do that. 
Q. \\'here you have lined off on the other side of this 
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map, or rather your associate has, something that looks 
like streets radiating out or branching out, are those 
existing streets, or were they , rather, when you made 
your survey, streets in existence? Some of the:n were. 

Q. How about the street with that angle in Rahv.ay 
avenue, was that an open street? 

A. I don't think it was . 
Q. You don 't think it was? A. No. I ain 't sure. 
Q. So this is just a picture of it, is it, so far as 

10 ttat angle goes, with the road branching out of it? 
A. I don't testify as to the map. 
Q. You don't want to stand for the map th roughout? 
A. Well, yes. 
Q. vVill you stand for that? Do you want to say 

that there was a street there? A. You said it was 
made for a picture . I don't know whet her it was 
n:ade for a picure. That you ought to hav e asked 11r. 
c:· ....,1mons. 

Q. You don't know whether it was gott en up with 
20 the idea of being a picture, or not, do you , you don't 

want to say? A. I don 't think it was got up to be a 
picture. 

Q. You didn't have anything to do with it? 
A. I didn't make the map. 
Q. And you want us to understand it is not your 

map? A. I didn 't make the map. 
Q. We will not charge it up to you . When you 

get to that point, some point in or near the bend of the 
road, the point that you fixed there was somewhere 

30 in the circumference of this rotten stum p, was it ? 
A. No. 
Q. How far away was it? 
A. About a foot and a half to one side of it. 
Q. About a foot and a half? 
A. A foot or a foot and a half. 
Q. More or less? A. No. 
Q. That is a good surveyor's descripti on, isn't it ? 
A . Ko. 
Q. ~Jore or less? A. No. 
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Q. vv hen you said you were a foot or a foot and a 
J~alf from the stump, do you mean from !he outside 
of the stump? A. Yes, sir. That is my recollection. 
li this were the area of the stump, then I was over 
here (indicating ). 

Q. Then you got over here a foot and a half, more 
er less? A. Yes. 

Q. Then that point suited you, and you went on 
r:1easuring down Rahway avenue, did you? 

A. I went on measuring down Rahway avenue. I 1 O 
didn't know whether that point was going to suit, or 
what, Mr. Strong . That was the point, following the 
directions of the deed. 

Q. Well, you followed on down Rahway avenue, 
and you ran- A. The next course. 

Q. Let me see what it is. 
A. We made an angle to the right. 
Q. It calls for an angle here does it? A. An angle 

tc the right; yes, sir; twenty degrees and thirty min-
utes to the right. 2 0 

Q. Thence north fifty degrees west fifteen chains 
and eighteen links to a corner of said road? 

A. To a corner of said road. 
Q. That is from the white oak tree? 
A. That is this corner (indicating), the upper left 

band corner of the map. 
Q. You turned that angle, did you? A. Yes, sir. 
Q. Did you take the exact angle-? A. Of the deed. 
Q. It reads here, thence north fifty degrees west fif-

teen chains and eighteen links. 30 
A. The angle taken was twenty degrees thirty minutes 

to the right. That is the difference between this bear-
ing on the deed and that bearing on the deed ( indicat-
ing). 

Q. But the course that you followed from there was 
north fifty degrees west? A. No. 

Q. What was it? A. North between forty-three and 
fc,rty-four degrees west. 

Q. Are you speaking now accurately? A. Yes. 
Q. How accurately? Within a degree? A. Yes. 
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Q. Disregarding minutes? A. Disregar ding min-
utes. The question was here, Mr. Stron g-

Q. Never mind about that. l only want you to 
answer the question. You don't know the exact min-
ute of the course that you ran? A. It is the-

Q. Just tell me ? A. It is the fifty degrees-north 
fifty degrees west, less the variation of the compass 
found for that time. 

Q. What was the variation? 
10 A. Six degrees and fifty minutes, we found. 

Q. Is there a regular table out of which you get the 
variation for- A. There are tables, yes. 

Q. Where did you get this variation in this instance? 
A. We got this variation in this instan ce by taking 

the difference in the bearing of the deed up this line, 
and the bearing of the instrument the day we were 
measuring the survey. vVe applied that variation to 
all the other courses of the survey. 

Q. Well, you found what you though t was the vari-
20 ation by experiment there then, did you? A. No. 

Q. How did you get it? A. Well , we read six de-
grees and fifty minutes less than the angle that was 
called for running in the Houghwort deed, and we 
were on this line that we were carryin g out here, this 
lme was marked, Mr. Strong, by trees, you know. 

Q. I understand. 
A. And we were going to survey out a farm. 
Q. I understand, but I didn't ask you that. Do I un-

derstand then that you made a variatio n of six degrees 
, 30 and how many minutes? A. Fifty minutes. 

Q. Almost seven degrees in running the line from 
the end of the worm? A. Yes. 

By the Court. 
Q. Did that fence line that you speak of determine 

that? A. The fence line-
Q. Yes <?r no, Mr. Tice. 
A. Determine what, your Honor? 
Q. Determine the variation in the degree when you 

compared the direction of the compass at that time, 
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with the present compass point? 
A. The direction of the fence regulated that. 
Q. Well, it determined the variation? 
A. Six degrees and fifty minutes variation that we 

then found. 
Q. That is to say, if the fence line which then ex-

isted was on a certai n point of the compass? A. Yes. 
Q. The difference between that and the present point 

of the compass wou ld be the variation? A. Yes, sir. 

J-iy Mr. Strong. 
Q. In other words you found your compass didn't 

read the same as the line from the end of the worm, 
1wt by nearly seven degrees, is that right? I think 
you said that already. A. It didn 't read the same, what 
do you mean? 

Q. It was not the same? 
Q. The variation between that time, of six degrees 

and fifty minutes, as between the bearing of the deed 
and the bearing of this line which we had taken for 
the boundary line. 

Q. Then I am right, am l not, in saying that your 
compass didn't give the line which the deeds called 
for, not by nearly seven degrees? A. No, you ain't 
I ight. 

Q. I am not right? A. No. The deed called for the 
line my compass was on. but the variation allowed for 
that difference there, the natural variation, 

B3· the Court. 

20 

Q. Mr. Tice, did you follow tha tvariation all the , 30 way around? A. Yes, sir. That is the object in get-
ting the first course. 

Q. I understand that, but I am asking you what you 
did. A. That is the idea, for a check. 

By Mr. Strong. 
Q. In other words, this first line runs on a course 

north twenty-five degrees fifteen minutes east, sixteen 
chains fifty links. Now when you read your compass 
down there that day, you took a sight from the end of 
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the worm, did you? A. Well , we were on a line paral-
lel with the line of the fence, in order to get around 
the tree. 

Q. You did it by an offset? A. Yes. 
Q. At any rate, what did you read on your compass 

for that course? I don 't mean now by corr ecting the 
variation, or in any changes, I mean the actu al minutes 
d.nd degrees that you read? A. Thirty-tw o degrees 
and five minutes. 

10 Q. Northwest? A. Northeast. 

By the Court. 
Q.What, Mr. Tice? A. Northeast 

By Mr. Strong. 
Q. And that, you say , was six degree s and fifty 

minutes different from the reading, that is, it varied 
six degrees and fifty minutes from the course north 
twenty-five degrees fifteen minutes east , is that right? 

A. No. 
20 By the Court. 

Q. Mr. Tice, you say there are established tables 
giving the variation for different periods ? 

A. No, sir. Mr. Strong said that . 

By Mr. Strong. 
Q. Well, you say there are not? 
A. There are not established tables with any regu· 

lar-

By the Court. 
SO Q. Suppose you didn't have any guide line like this 

:fence line, or post line, or tree line? A. Then there 
are tables that give approximately the variation. 

Q. Are they used in practice by surveyors? 
A. Some, yes, sir. 
Q. Did you consult them in this case? A. Yes, sir. 
Q. What did you find? A. I found that this time 

there ought to have been a variation there of about 
eight degrees and twenty minutes , I think it was. 
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Bv Afr. Strong . 
· Q. Instead of six degrees and fifty minutes? 
A. Yes, sir. 
Q. In other words, one degree and a half difference? 
A. Yes. 

By the Court. 
Q. Were there any deflections, any causes for de-

flections at all here? A. Do you mean local? 
Q. Yes. A. o, there was no chances for local at-

10 traction, excepting if we got too close to portions of 
that fence, there was wire on the fence running up 
through there, but we took pains, we were ten feet off 
to one side for an off set there. 

By Mr. Strong. 
Q. That wire apparently had been upon there cne 

hundred years, had it? A. No, I didn't say that. 
Q. It didn't look like it? A. No. 
Q. Having found this old fence line down there, 

and having found that your instrument didn't read 20 
within almost seven degrees of it, why, you dropped 
the reading of the instrument and took the fence line 
is that it? A. No. 

Q. You went on down Rahway avenue, and what 
course did you take there? Down Rahway avenue-
which way do you mean down Rahway avenue? 

Q. Well, whether up or down, I don't care. West. 
A. I measured the angle of the deed, compared this 

line we had here, which in this instance was-
Q. Wait a moment. From the place where you 30 

struck Rahway avenue first, you got an angle there, 
didn't you ? A. Yes. 

Q. And the deed says that you should run thence 
along the same, that is along the road north seventy 
degrees and thirty minutes west. What course does 
your sixty foot line in fact run as it is delineated on 
that map? A. That makes the angle of the deed-

Q. Can't you tell me? I am asking you now what 
is the exact course of the sixty foot line of Rahway 
avenue as you have got it laid out there? 
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A. With the improved instruments for measuring 
angles, we measure angles, instead of always reading 
a bearing, so that we measured the angl e. 

Q. Can't you tell me the bearing , if you can? 
A. Oh, the bearing of the deed? 
Q. No, the bearing of the line that you have laid 

out here on the map, that is what 1 want to know? 
r.l.. The line I have laid out on the map? 
Q. You don't stand for this map, but tell me, if you 

can, the bearing of the line that you surve yed with :Vlr. 
Simons? A. North seventy-seven degree s twenty min-
utes west. Now I did that by measu ring the angle 
producing that line. 

Q. I didn 't ask you that, but I knew you were ready 
to tell it, and you have told it. 

A. Why didn't you give me a chan ce? 
The Court: Mr. Tice, come back to the chair. 

Q. Do you mean that the course nort h seventy-seven 
degrees twenty minutes west is the course of the line 
that you determined as the southerly line of Rahway 
avenue? A. That was the course take n that day, four 
or five years ago. 

Q. You are telling us of having dete rmined a certain 
line. Now I ask you whether that is the course of the 
line that you determined? 

A. That was some :five or six years ago. 
Q. Has it changed since? A. Sure. Didn't you 

know that? 
Q. How much has it changed? 

The Court: Is that of any consequence? 
Mr. Strong: I don't know that it is, but he 

seemed to bring it in. 
The Court : We all know that a compass does 

change from year to year. 

Q. That is the course you determi ned then, was it? 
A. Yes. 
Q. And did you find that the exact variation which 

there was between the line of old trees leading down 
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t,> the worm, was the variation that there was between 
the present compass, then present compass, to the 
southerly line of this street? 

.1'1. We measured the angles, Mr. Strong. 
Q. I know, but after you measured the angles you 

got a certain course, didn't you ? I don't care how you 
got at it, by measuring angles? 

A. You get that by calculation. 
Q. You did get it somehow? 
A. Yes, you get that by calculation. 10 
Q. But after all, what you were getting at was the 

course of that line, wasn't it? 
By the Court. 

Q. That is true, isn't it, Mr. Tice? A. Judge-
Q. You wanted to find out whether the course of 

this line corresponded with descriptions that ycu had? 
A. Yes. 
Q. And in order to do that you had to get courses to 

see whether they did correspond, didn't you? 
A. I measured it from angles. 

By Mr. Strong. 
Q. row, you went on with the next course, after you 

6ot beyond this oak tree, and what course did ·you find 
for that? A. I measured the angle of the deed. 

Q. I don't want you to tell me that, I want you to 
tell me- A. And the course of the deed was south 
nine degrees west, and applying the variation that wot,ld 
make it south fifteen, fifty west. 

20 

Q. Tow, you are simply adding to the course in the 
30 deed the variation that you found down on the old 

fence? A. That is all, sir. I told you it was derived by calculation only. 
Q. That is the way you got at it, by adding in that 

variation every time, is that it? 
A. That is the way we made comparisons with the 

various lines in there, because we made the angle given 
in the deed between the bearings of two lines of a 
deed, and we laid that angle off, and · then we would get 
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our comparison from the variation that we found on 
the one line. 

Q. ln other words, having established this line up 
from the head of the worm, you took that as the basis 
of the whole survey ? 

A. No, we took that lot, and after we got around 
to the finish we established that line as correc t. It was 
all dependent upon how we found corrobo ration along 
that line, the various points on down throu gh until we 

10 got to the end. 
Q. But from that line you determined the variation 

of the compass? A. From that line we had the begin-
nmg. There was a marked line, and we took it as a 
basi~. 

Q. And from that line you swung the first angle, 
didn't you? A. Yes , sir. 

Q. And then based on that line you swung the next 
angle. didn 't you? A. Based on which line, the second 
line ;, 

10 Q. Based entirely on the first line; of course, it had 
to be based on the second line too, I suppose, but it 
a.il went back to the first line? A. No,. the next angle 
\Vas swung because of the bearings of the second and 
third angle. 

Q. But the second angle went back to the first, didn't 
it? A. Yes . If the first had b en wrong, they would 
all have been wrong, if that is what you mean. 

Q. Yes. A. Yes, if the first had been wrong they 
would all have been wrong. 

30 Q. And if you had taken, as the deed called for, 
some part of this old stump, instead of going a foot 
and a half one side of it , and then had run the angle 
your line would have skewed either north or south 
to a considerable distance, wouldn 't it? 

A. Yes . Up at Brady's corner. That would have 
been a case where the survey would not dos~ at all. 

Q. Would not close at all? A. Yes . 
Q. And yet you ignored that old stump, so far as 

running to it was concerned , didn't you? You didn't 
go to it within a foot and a half? 
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A. I didn't know the oid stump was there until we 
ran the line and got the measurement there. 

Q. Then when you did find it there you took that 
stump to be the remains of the oak tree called for in 
the deed, didn't you? A. I presumed that was it; 
yes, sir. 

Q. And, of course, as a tree called for in the deed, 
it was a monument wasn't it? A. Yes. 

Q. And yet you didn 't go to that monument? 
10 The Court : That has appeared, Mr. Strong. 

Mr. Strong: Alright; very well, I don't care to 
urge it if it is clear. 

Q. When you got up to this other road, what do 
you call this, the Blazing Star road? 

A. The Blazing Star road. 
Q. Was the easterly line of that Blazing Star road 

clearly defined? A. Not right at that point. It was 
further down to the south. 

Q. What was there at that corner? ~O 
A. The re were trees. There was an old fence that 

b:d been carried up on the Rahway avenue road, and 
on the west side of the Blazing Star road was a fence. 
Three rods from that fence to the eastward should ~e 
the easterly side of the Blazing Star road, and at that 
point our line coincided. Not to the one hundred-

By the Court. 
Q. Did your compass vanat10n correspond to that 

line too? A. Well, only by calculation. I don't think 
T took the compass variation at that point. 

Q. Well, you ran the compass, didn't you, down? 
A. No. 
Q. Didn't you, on that line? A. No. On the-
Q. On the line running south? A. Yes, on the line 

running south. We checked our bearing up and it had 
the same varia tion as the other; yes, sir. 

Q. Is that an additional check then to the line run-
ning from the worm up? A. Yes, sir. 

Q. As to variations? A. Yes, sir. 

;:W 
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By Mr. Strong. 
Q. What did you find the course of the Blazing Star 

road to be? llave you got anything there to show? 

A. Only the deed, and applying the six degrees and 

fifty minutes, Mr. Strong. 
Q. What you are going to say is just add on six 

degrees and fifty minutes? A. Yes. 
Q. The line that you established down the Blazing 

Star road, what was there to mark that anywh ere down 

10 there? A. Down on the southerly end of it there was 

old remains of old fences, part of the fence up. Post 

holes running along. 
Q. How far down? A. Within four or five hundred 

feet of Rahway avenue, and then all the way down. 

Q. Beginning at about four or five hundred feet 

south? A. Yes, sir. 
Q. And then further down did you find a fence in com-

1-,lete form? A. ro . it was old, and battered down, 

and irregular. 
20 Q. Battered down, and a piece here and there, and 

in and out? A. Not a continuous fence. 
Q. You don't mean to say that the line which you 

dEtermined for the line of the Blazing Star road, by 

simply adding the variation that you bad determined· 

on the line from the worm, you don't mean to say that 

that would run through all these old fences, do you, 

on the Blazing Star road? 
A. Yes ; it wouldn't follow the exact direction of 

all these old irregular fences, but take the general di-

30 rection of all the fences, certainly. It would run through 

part of the fence, and in places where the fence was ir-

regular, one part may be on one side of the road. and 

one part on the other. 
Q. Sort of in and out, and you used your best judg· 

ment about it, that is it, isn't it? 
A. Well, we used our best judgment, of course. 

Q. Up at the corner of Rahway avenue you didn't 

find anything at all to mark the corner, did you? 

A. No post. 
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Q. Well, did you find anything? 
.1. We found a fence running up along the southerly 

~ide of. a portion of the southerly side of Rahway ave-
11ue, right at that corner, and then west, across the 
Blazing Star road, was another fence, and that fence 

l,11 the west side of Blazing Star road corroborated the 
I~leasurement going up along the south side of Rahway 
avenue. 

Q. How closely did it corroborate it? 
. l. Within five or six inches. 

H.v thf Court. 
Q. \\'hat width did that make Rahway avenue? 
.1. Those measurements were with reference to 

I \lazing Star road . Now across on the other side of 
tl1is-\\ e did check to the other side. 

Q. I understood you to say that before you got to 
the corner you found some fences on the south side of 
l{ahway avenue, and then running up to the corner? 

ro 

. I. . To, right up to the corner there was some broken 
20 down fences. 

Q. What did they give the width of Rahway avenue? 
.1. They give it sixty feet. 

!iy ivlr. Strong. 
Q. Exactly. do you mean? A. Yes, on Rahway 

avenue. 
Q. For what distance from Rahway avenue down? 

The Court : Do you mean from the Blazing 
Star? 

Mr. Stro ng: I mean from the Blazing Star. 

A. I meant right at the corner of Blazing Star road. 
Q. \\That length of fence was there on that corner? 
A. Oh, a dozen, or half a dozen, or ten or a dozen 

panels of fence. or parts of it in there. 
Q. And how far is that point from the beginning-

it is about twenty-one hundred feet from the corner 
of the Colwell tract, isn't it? A. Yes, sir. 

Q. Considerah ly over a quarter. and somewhat less 
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than a half a mile. You made some use of the Videl 
map, didn't you? A. Yes, sir. 

Q. And along Woodbridge avenue, on the Videl map, 
you took a distance of two hundred and eighty feet, 
was it? A. Yes, sir. I had a copy of the Videl map 
there and I measured the distance down . 

Q. Will you take your scale and bring it here and 
tell me what the distance scales on the Videl map from 
Rahway avenue down to the southerly line of the 

lO Radley tract along Woodbridge avenue? 

20 

30 

A. What it scales? 
Q. Yes. A. On Rahway avenue to the-
Q. Southerly line of the Radley tract along Wood-

bridge avenue? A. It scales two hundre d and eighty 
feet. 

Q. Precisely? A. Yes, two hundred and eighty feet. 
Q. What does it scale along the opposite line, the 

westerly line? A. Three hundred and fifty feet. 
Q. Precisely? 
A. Three hundred and fifty-one, probab ly, or two. 
Q. Which is it, one or two? A. Eithe r one. 
Q. What distance did you take in order to confirm 

your survey along that line, three hund red and fifty, 
fifty-one, or fifty-two? A. No, I took five chains and 
sixty-five links as my basis on it. 

Q. You told us you took the distance on the Videl 
map. A. That is the distance on the Videl map. Didn't 
you know it? 

Q. Where is it? Show it to me. A. Down here 
(indicating). 

Q. Do you find it there? A. Yes. 
Q. Where is it? Just point it out to me. 
A. Here (indicating). 
Q. What, in lead pencil? A. Five chains. 
Q. Lead pencil ? A. Yes. 
Q. Do you take that as part of the map? 
A. Took that as somebody having made the meas· 

urement there. 
Q. Somebody had written down so many chains and 
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_,,) many links in lead pencil? A. Yes. 
Q. And so you took that, did you? 
A. I checked up on that, Mr. Strong. 
Q. How close did that come to the ·scaling of three 

hundred and fifty, or fifty-one or .fifty-two feet? 
A. Come about twenty some feet. 
Q. Twenty some feet from it? A. Yes, sir. 
Q. Then you didn't take the scaling of the map, did 

you? A. No. 
Q. At that point? A. No. 10 
Q. And all that you did take was a lead pencil memo-

randum that somebody had written on the map ? 
A. I checked up with that; yes, sir. 
Q. Suppose you had taken the twenty feet which the 

scale of the map calls for, how would that have cor-
rtsponded with your line along here? Twenty feet 
out, wouldn't it? 

A. Why, if I had taken it from the scale, yes, it 
would have been twenty feet further, twenty feet fur-
ther in Colwell's tract. 10 

Q. I don't care which way, I am only testing the 
accuracy of it. If it comforts you, have it so. 

A. It don't comfort me. I have got no interest in 
it. 

Q. If you had taken simply the Videl map, as it 
appears to have been drawn by the draftsman in pen 
and ink, you would have taken along the western end 
of the Radley tract, as the measurement between Rah-
way avenue and the southerly edge of the Radley tract, 
a distance twenty feet different from what in fact you SO 
did take at that point? 

A. Twenty feet less. That is, we would have fallen 
twenty feet further south of Rahway avenue, if we 
had taken the scale, but there are other differences on 
that map that would show why you shouldn't take the 
scale. 

Q. Do you mean that the scale of the map is not 
reliable? A. That would imply so. 

Q. That is what you mean? 



LO 

266 Josiah T ice- Cross. 

A . Yes. If you look along Lafayett e street the 
measurements are given on the different lots along 
there, and there is a definite place to calcula te anything 
that is left there : 

Q. How many time s did you go over thi s survey of 
yours? Three different surveys, weren 't th ere? I think 
1 was there three different times. Twic e I know I 
was there. 

Q. And you made three complete surve ys, didn't you? 
A. No, sir; only one complete survey. 
Q. I am not asking about the number of times you 

went there to complete a single surve y, but did you 
not survey the entire property three time s? A. :No, sir. 

Q. How many times? A . Why , once. 
Q. You regard all your labors as part of one survey 

then? A. Until it is finished through out, only one 
survey . 

Q. You mean that you never have made a complete 
survey until you made your final survey ? 

A. until we made out report; yes , sir. 
Q. When you went around the trac t first you didn't 

make this same result that you made finally, did you? 
A. When I went around what tract ? 
Q. \Nell, when you went around the Houghwort 

tract ? A. When we went around the Houghwdrt 
! ract and closed in along with the boundary line on the 

• rnuth side, and found that the angle s of the deed coin-
cided with the line that started out th ere first, we con· 
sidered that finished, and when we had established that 

3,0 the northeast corner of the Houghw ort tract, we had 
established a point on the southerly line of Rahway 
avenue. 

Q. You didn't mean to say yes , did you? 
A. I meant to state exactly the statement; but I 

didn 't think yes would answer the statement as I have 
given it. I am wrong in that , but 1 thought I stated 
it clear. 

Q. So that yes would not have been an adequate 
answer? A. Yes would have been your construction, 
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and the way I stated it is mine. That is all the differ-
ence. 

Q . . \t wha t intervals did you go down there to sur-
vey on this matter of the line of Rahway avenue? 

. I. \\' ell. in the matter of finishing and completing 
the ·urvey, I did all the work within thirty days, field 
work. 

Q. \\ hen did you do your first work? 
,.,J. l think it was in July. 
Q. \\'ha t year? A. 1908. 10 
Q. How many days did you work there then? 
.1. \\e ll, the first time I went down I worked one 

<lay. 
Q. Did yo u finish your work in July, do you mean, 

in that same month that you started? A. I think it 
wa all finished in July. 

Q . . \11 the work you did there was all within one 
month: . I . Yes. I have been down smce-

Q. 1 clon·t care about that. 
• I . • ·ot to make a survey, but to show-

The Court: There is no question pending. 

(). Then you made your survey and completed your 
\\·ork all in th e month of July , 1909? 

.1. .\11 the field work that I did, 1908. 
Q. 1()08, \\·as it? A. Well. it may possibly have 

been r909. It was in July. 

Re-Direct E.rami11ation, b3, 1\tlr. Sil:Jcr: 
Q. ~fr. T ice, I would like to have you explain what 

you mean by the variation of the needle. Taking a sur-
vey that is made in 1817, and then take it up almost 
one hundre d years later, why is it necessary to take 
into conside rati on the variation? A. Because there is 
a constant va riation of the needle. 

Q. What do you mean by that? Is the north point, 
the magnet ic north point the same to-day as it was in 
r817' ,/. T he magnetic north is not. 

Q. Tn wha t way is it different? A. It is swinging 
to the westw ard; the needle swings to t~e westward. 

20 

30 
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Q. So that if a man were standing as I am here to-
da. y, one hundred years ago the north would have been 
eight degrees further east than it is today ? 

A. Yes , nine degrees. 
Q. For instance, instead of pointing directly at 

that- A. In 1817, you say ? 
Q. Yes. A . Well, it would have been eight degrees. 
Q. So that , for instance, instead of poin ting directly 

at that map, north now, we will say, woul d be over to 
10 near the window, that is . the idea, isn 't it ? 

A . That is the idea. 
Q. Does that have to be considered when you take 

up a survey and description made in 1817 ? 
A . It has to be coP-sidered and it receives more im-

1-,ortance if you can't find any line with some estab-
lished part to that line to use as a basis . 

Q. So if you went out into an open field and you 
couldn 't find any monuments of any kin d, then it be-
comes very important, doesn't it ? 

20 A. Then it becomes net::.:ssary for you to calculate 

80 

from the variation of the needle, and to know the time 
which the original deed , or the bearing s of that deed, 
were taken . 

Q. But nppose upon the ground you find a definite 
monument , like a fence that you have described here. 
do you consider that , where it is an old fence of that 
kind , and it fits in with the other angl es, do you find 
that of any value? A. I looked upon the worm as a 
monument , and I looked upon a tree up-

By the Court. 
Q. The question 1s whether you find them of value, 

when you find those conditions? A . I do. 

By Mr. Silur. 
Q. You spoke about- A. They would govern-
Q. (,Continued )-using angles. A. ( Continued) 

-they would govern with me as agai nst a calculation. 
Q. Because calculations might be wrong , whereas 

the other is right? A. No, we would know, when you 
you are going to take the time to calculate, and they 
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are in the descriptio n of the deed, or whether the sur-
vtyor who made that description had also at that time 
made a calculatio n, that would be, as he would call it, 
tne true merid ian, or a calculation for the variation of 
of his time. 

Q. After you have made allowance for your varia-
tion, do the angles in the deed and the description play 
any part? 

.. d . The angles in the deed play the whole part, but 
we actually lay off the angles when we lay off the dif- JO 
ferent courses and bearings. When you lay it off with 
a transit you calculate the angles given by those courses 
and bearings, and lay that off on the vernier, as Mr. 
Strong said, a little more degree of accuracy than what 
they would with a compass. 

Q. Would there be any variation of the angles of 
the deed given one hundred years ago? A. No. 

Q. So that the surveyor who laid it out, the angles 
would be the same as you found them today? 

A. l.;nless he found local attraction on some part of 20 
his place, and in the process of time some of that local 
attraction had been removed. 

Q. You mean by local attraction, if he ran against 
a piece of iron, or somethin g of that kind? A. Yes. 

Q. Which would draw his needle over a little bit? 
A. Yes. 
Q. I mean, ordinarily, would the angle given in a 

Geed in 1817, be the same angle that you would find 
to-day? A. Yes, it should be. 

Q. Did you find it so? 30 
A. We did. That is what we laid off. 
Q. You found the angles the same? 
A. \\Te made the ang les the same in ascertammg 

and determining these lines. That was my contention 
with Mr. Strong . 

Q. If this description started at the creek, instead 
of the worm in the creek, how wide would that road 
b< in running it out? 

:\fr. Strong: I object. 
Mr. Silzer: I will withdraw that. 
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Q. If this starting point in this deed , instead of 
starting at the worm , started , as Mr. Stron g contended, 
at the creek, how far-

The Court : That has appear ed beyond all 
question. Two hundred and some odd feet be-
yond the north of the present line . 

Q. Would it bring the southerly line of Rahway ave-
nue south two hundred and sixt y feet ? 

Mr. Strong: I object. 

A . It would. 
Q. Now , Mr. Tice , with reference to the Videl map 

which you find there , you said that you checked it up, 
the twenty feet that Mr. Strong found a difference in 
the scale. How did you check it up ? 

A. We took the measurement given on the map on 
the easterly side of Lafayette street , and there the lot 
measurements are given. 

20 Q. Does this map state how much each lot is on the 
easterly side of Lafayette street ? A. Yes, sir. 

Q. For instance , it says thirt y feet, one hundred 
and twenty feet and thirty-eight feet , is that what you 
refer to? A. That is the westerl y side. The easterly 
side is here. 

Q. In adding up the :figures given on this map for 
the front of those lots , do they mak e the-

Mr. Strong: I object. 

30 Q. (Continued)-do they , or not, make the distance 
that you find upon this map? 

Mr. Strong: I object. The question is leading. 
The Court : I suppose it is a mere matter of 

calculation anyway. 
Mr. Strong: Absolutely. 
The Court: He may ans wer, if he has made 

the calculations. 

Q. Have you figured them up , and if so, how do they 
compare with the distance you found? 
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A. I measur ed how long that distance was from 
the southerly line of the Radley tract-

By the Court. 
Q. How do they compar e? Are they accurate or 

not? A. They are accurate. I laid them off by the 
\'idel map to asce.rtain the southerly side of Rahway 
avenue. 

Q. Is there where you say you found the discrepancy 
in the twenty feet? A. N o, the discrepanc y is-

_Mr. Silzer: In scaling the map. 

Q. l understand, but that demonstrated that there 
was a mistake A. Yes, sir . 

By 1vfr. Silzer . 
Q. In scaling the map there purports to be twenty 

feet difference, but if you take the amounts that are 
given for the lot, there isn 't any difference? 

Mr. Strong: I object . Leading . 

Q. Mr. Tice, what is the sum total of the distances 
given for the lots on that side of the treet, as marked 
on the map itself? A. On the east side of Lafayette 
street? 

Q. Yes. A. T hree hundred and thirty-four feet. 
Q. What did you find upon the ground? 
A. Three hundre d and thirty -four feet. 
Q. What does it scale ? 

10 

2,0 

A. I don't know. That isn 't the point where he 
made the measuremen t for his scale. The measure - 30 
ment we made for the scale is alongside of the Colwell 
tract. 

By the Court. 
Q. That simply means , does it , that the map 1s not 

proportionate? A. Tha t is it. 

By Mr. Silzer. 
Q. But the figures are accurately put upon the lot 

fronts? 
Mr. Strong: Don't lead him. 
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A. Where the figures are · they are accurate, of 
cuorse. 

IAdjourned until 2 :oo p. m. 

DEFENDJ\.NT RESTS. 

AFTERNOON SESSION, 2.00 P. M. 

10 PLAINTIFF'S RBBUTT AlL TESTIM ONY. 

Harry Wright, a witness produced on behalf of the 
plaintiff, being duly sworn according to law on his 
oath, saith : 

Direct Examination, by Mr. Strong. 
Q. Mr. Wright, where do you live? A. Newark. 
Q. What is your pofession? A. Legal profession. 
Q. Have you occupied yourself a good deal in search-

ing of records? A. Yes, sir. 
2 0 Q. You devote yourself to that largel y ? A. Yes, 

sir; I make a specialty of that. 
Q. Have you made a search of the records of the 

county of Middlesex here in this clerk 's office, and in 
other places, for any return of the road leading from 
the Old Blazing Star road down to the dock? 

A. I have. 
Q. Now known as Rahway avenue , and that section 

which is shown on the map here? A. I have. 
Q. What efforts have you made to find such a return? 

30 Where have you looked for it? A. I have looked 
. through all the recods here in Middlesex county, and 

also in the town clerk's office at Woodbridge, and 
Trenton, in the Secretary of State 's office, and also one 
book up in the Historical Library at Newark, which is 
missing from the clerk's office at Woodbridge. 

Q. Is that a township record that has been taken? 
A. Yes, from the township records. 
Q. Give us an idea of the care with which you have 

made this search? How carefully? 



Harry Wright-Direct. 273 

The Court : I suppose this is to show there is 
none? 

Mr. Strong: Yes. 
The Court : I understand that to be admitted at 

the very start of the case. 
Mr. Silzer : Yes. 
1Ir. Stro ng : They didn't admit it in so many 

words, and we want to show a very extensive 
search for it. 

Mr. Silzer: The conclusion he didn't find any- 10 
thing is all that is admissible. 

Mr. Stron g : Do you admit that there is no re-
turn in exist ence of this road? 

Mr. Silzer: My objection is that your question 
should be, did you or did you not find anything . 

Mr. Stro ng: I will ask that in a moment , after I 
ask what search he made. 

The Court : I did under.stand early in the case 
that there was no record of the opening of this 
road. 20 

Mr. Strong : The y seem to be kicking on that. 
They don't seem to be willing to say so now in flat 
words. 

The Cour t: Well , Senator, do you claim there 
is? 

Mr. Silzer: W e haven 't offered anything in evi-
dence to show it . They found no return , and Mr. 
Tice so stat ed on the stand. 

The Court: Yes, Mr. Tice testified so, that there 
was none. 

Q. With what care have you examined these records? 

Mr. Silzer: I object. The only question 1s 
whether he foun d anything , or didn't he. 

The Court: Objection overruled. 
Mr. Silzer : I want to object that this is not re-

buttal in any shape , manner or form. 
The Court: Thi s case has rebuttal in it all over. 

A. I examin ed all of the records in the clerk's office 

30 
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at Woodbridge Township by paging, reading every in-
strument. 

Q. One page after another? A. Yes, sir. And also 
in Trenton I paged all of the Secretary of State's rec-
ords. 

By the Court. 
Q. You made a complete search so far as the rec-

ords of the State can throw light on it? A. Yes, sir. 

lO By Mr. Strong. 
Q. By paging them? A. By paging them , and read-

ing each instrument. 
Q. Did you find any trace of a return of the road? 
A. There isn't any return in any of the records in ex-

istence. 
Q. Did you find any indication of the existing width 

of the road in this part between Blazing Star and the 
dock? 

20 :Mr. Silzer: I object to that. 
The Court : Do you mean m books? If he 

didn't find any record at all he couldn't find any 
indications of it. 

:\/fr. Strong: He didn't find any record of the 
road return itself. I want to negativ e the fact that 
he found any-

The Court: It is for a negative purpose? 
Mr. Strong: ::-.: egative purpose entirely. 
::\Ir. Silzer : I submit the witness ought to ay 

30 yes or no to this in express terms. 

( Question rep 'eated by stenographer ). 
Q. I will say of the width? A. Between the Blaz· 

ing Star road and the ferry? 
Q. Yes, that is it. Did you find the width stated 

anywhere in any record? A. No. There isn't any 
deed-

The Court : One momnet. 

Q. You said no, did you? A. Yes. 
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Cross Examin ation, by Mr. Silzer. 
Q. l suppose if you didn't find anything you didn't 

find where it was stated or where it wasn't stated, that 
is right, isn't it , Mr. Wright? A. I didn't find any 
record of it at all. 

Q. Well, if you didn't find any record of any return, 
you didn't find any record of any width, did you? 

.,-J. No. 
Q. Did you find the road that is running from Rah-

way J. • eek, a six ty-six foot road, running from Rahway 10 
• · eek, in your searches through the records? 

.:-.lr. Stro ng: What road is that? 
Mr. Silzer: To Rahway. 

A. Do you refer to the road running down to Kata-
dins Point? 

Q. No, a road from Rahway to Rahway Neck. and 
laid out in Rahway N eek sixty-six feet? 

A. Yes, but that is not this road. 
Q. How do you know it is not? A. Why, by the 20 different owners on both sides of the road, or rather 

,.vhn" •he--
Q. \\'bat 'i·."e dici you ~11(1 that ro,.d? A. '.\ hat 

time? 
Q. Yes, what year? About 1775, wasn't it? 
A. I don't recall the year. 
Q. ·where is Rahway N eek, if this is not Rahway 

• T r,::-k? A. The whole section of the meadow and all 
the way down to, I think almost down to Smith's r.ref'l-
\\"''- callecl Rahway Neck. 

(). Thi" was :ill part of Rahway Neck, was1t·t it? 
.' /. Yt~. 
Q . . \nd didn't that old Rahway Neck road that you 

found, wasn't it sixty-six feet? A. Well, I don't . re-
' all that. 

Q. Why riot? Weren't you looking for it? 
A. No, I was looking for this road here. 
Q. Do you know of any other road in 1775, except 

the Rahway N eek road, in existence in that neighbor-
hood? A. Do I know of any other? 

30 
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Q. Yes. A . The old Blazing Star road. 
<J. Tr.;:it rnns here at Brady's Corner, dcesn't it ? 
.d. Yes. 
(J. Ho:iway was called Bri<lgetown in Lhose days, 

w::isn'Lit ? A. Yes. 
Q. Do you know any other road that ran from 

Dridgetown , or Rahway through Rahway I eek, except 
thi s road that ran down to the Ferry ? A. I found 
several roads there, but by examining the own ers on 
Loth sides of the road l determined that they weren't 
the roads we were after. 

Q. Yes , you determined they weren't the road you 
were after. But did you find any other road running 
through Rahway eek, and down to this ferry, in 1775, 
except the Rahway eek road, which is sixty- six feet? 

~lr. Strong: He has not said-you are speaking 
of another road than this. The question implies 
that this was a road running down to th is ferry, 

20 but it is pot. 
The Court: It is cross examination. 
l\Ir. Strong: I know , but it is a misrepresenta-

tion of his testimony . If your honor will attend 
to the question, he asks the witnes s if there 
was any other road runn.ing to thi s ferry. Of 
course , the implication is that this road ran to the 
ferry , whereas it does not, and the witness has 
said so. 

A . There was no other road running down to the 
3o ferry, that is, to the New Blazing Star F erry. There 

were other roads running to the Old Blazin g Star ferry, 
which is not in controversy. 

Q. But the old Blazing Star was laid out , as you see 
on that map, a three rod road? A. Ye s. 

Q. But the New Blazing Star ferry , which corres-
ponds with the old Rahway N eek road , was sixty-six 
feet, as you found it? 

Mr. Strong: I object . 

A. I haven't said so. 
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Q. You found no other road that corresponded with 
it, did you? 

Mr. Stro ng : I object. He has not said this cor-
responded with thi s road at all. 

B_v Mr . Strong . 
Q. This road that counsel is referring to , did it, or 

not, correspon d with what is now known as Rahway 
avenue? A . Ko, it didn 't. 

Q. Wa s it this roa d at all ? A . No. 10 

By Mr. Sil:Jer. 
Q. Was there any other road that you found in '75, 

the time this Ra hway Neck was laid out , that would 
fit into this location ? A . I have said that there wasn 't. 

Q . • \ nd running to the Sound ? A . I have said that 
thl'.re wasn't any roa d that would fit in that location. 

Q. Is there any oth er one but the Rahway Neck road 
that ran to the Fe rr y on Staten Island Sound in 1775, 
that you found on th e books? A. To a ferry? 

Q. Yes . A. Only the one running to the Old Blaz-
ing Sta r ferry. 

Q. Only the Old Blazing Star ferry? A . Yes. 
Q. This Rahway Neck road was sixty-six feet , wasn 't 

it? 

M r. Strong: I object. 

A. I don't know. I wasn 't particularly anxious to 
locate tha t. 

20 

Q. To find a six ty-six foot road? A. No , I wasn 't 
looking for a sixty-six foot road at all , or any other 80 
width, in my exami nation. 

B3 Mr. S trong. 
Q. You were looking for what? 

R,y Mr. Silzer. 
Q. To find noth ing? A . N o, my examination was 

to locate Rahway avenue on account of the lines run-
ning nor th up to the body of the meadow , that is what 
n~y work consisted of. Mr. Marsh saw me looking at 
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the records and asked me what I was doing, and I told 
him I was examining north of the road . 

Q. I don 't want tco much conver sation. In your 
search did you find any road which correspond ed with 
this road? A . No. 

Q. Did you search the south side of this road at all? 
A. l\o. What do you mean by searching the south 

side of the road? 
Q. Well, the properties on the south side ? 

1 O A. I recall all those deeds there, yes. 

20 

30 

Q. Who owned the Houghwort tract in 1775, do you 
know? A . 1775? 
Q. Yes. A . I don 't recall offhand now , but I can tell 
you further back who owned the whole tract. 

Q. If you don't know , then you don't kno w whether 
the Rahway N eek road went past the propert y or not, 
if you don't know who the owner was? A . I say I 
don't recall just now. I had all the names before me 
when I made the search. 

By Mr. Strong. 
Q. Did you find any deed for the Hough wort tract 

and the Colwell tract, which together at one time were 
owned by Peter Noe , I believe, did you find any early 
deed for those? A . I did. 

Q. How early? A. It wa s in the earl y part of the 
17oo's, I think. 

Q. Did that refer to any road? A . No, there was 
no road mentioned. The property ran down to the 
Sound. 

Mr. Silzer : I suppose the deed speaks for itself. 
We do not want to trust to this gentlem an's recol-
lection, right or wrong. 

Q. You said that you hadn 't searched the property 
on the south side of the road. Did you look up the 
deeds in the title, the old deeds? A. On the south sine 
of the road? 

Q. Yes. A. Only incidentally. I was searching the 
chains of all of the property north of the road, and I 
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was trying to establish a base line there. 
Q. l~ut whether incidentally or otherwise, did you 

c.·amine those deeds on the south side of the road? 
.1. I hav e read most of them, yes; if that is what you 

mean. 

Frank!iJI 1Uarsh, re-called. 
Direct Ex amination, by Mr. Strong. 

Q . • \ Ir. Marsh, you made a survey at one time of the 
lolwcll pro perty, didn't you? A. Yes, sir. 

Q. Is th at the property that is marked the Houghwort 
tract? .1. Part of it. 

() . . \n d is it the part adjoining the Colwell tract? 
. /. Yes, sir ; immediately adjoining on the west. 
Q. \\"hen did you do that surveying? A. 1903. 
Q. And the map that was produced here the other 

day, is that the result of your survey? Was it for that 
purpose? , 1. It was for that purpose for the Title 
l'ompany . 

Q. [s that your map? A. Yes, sir. 
Q. Refe rring now to Exhibit D 9. In drawing this 

map clid you attempt to give any width for Rahway ave-
nee? 

Mr. Silzer: I object. That has been testified to . 
.I. • T 0, sir. 

The Court: He denied that before, Mr. Strong. 

Q . . \djo ining the land in this map, on the east, you 
have prope rty of Colwell: A. Yes, sir. 

Q. Tha t is the Colwell tract that we are talking 
about in this case? A. Yes, sir. 

Q. T not ice at that point in your map on Rahway 
avenue the southerly line of Rahway avenue does not 
~eem to be continuous? A. No, sir. 

Q. What was the fact as you found it: A. I found 
that there wa s a slight jog on the Colwell tract, but I 

10 

20 

::30 
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ran it to the fence line as was then around the Colwell 
tract, so called. 

Q. You were surveying the Crowell tract? A. I was 
surveying the ·Crowell tract. I only saw a _jog. There 
was a curve, the fence curved within say thirty or 
forty feet. 

Q. In ·what way do you mean, so as to narr ow or to 
widen the street? A. It narrowed it to the forty-four 
foot line. 

Q. In front of what property? A. In front of the 
Crowell property, just at the last few pieces of fence it 
curved, or broke in short tangents to meet the Colwell 
tract, so I broke back to the line of the street, or the 
lme of the fence in its entire width, excludin g the few 
panels immediately adjoining the Colwell tract where 
it bent in a curve. 

By the Court. 
Q. How long did that extension into · the street, or 

2o into what is claimed to be the holding of the street nm 
along the front of the 'Colwell tract? 

A. I think extending the fence as it was along the 
road, that is the tangent, excluding the piece that 
curved-

Q. I want to know how long this little piece that 
curved was? A. About eight feet. 

Q. Do you mean just a projection of one particular 
property, or one lot,. or what? A. No. 

By Mr. Strong. 
30 Q. How long extended along the avenu e is the ques-

tion? A. Oh, for ten or eleven hundre d feet. 
Q. The whole length of the Crowell property? 
A. The whole length of the Crowell property, and 

other properties. The Krutky propert y and the-
Q. That is the Videl map? A. No. They were all 

included on the Videl map, and beyond that was Brady. 
Q. Did it go beyond the Videl line? A. No, it went 

down to about-I don't understand. 
Q. Well, the Videl is the pink line there, now known 

as the Radley. 
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A. The forty-four feet run right straight down to the 
Radley fence. That was a straight line. 

Q. Commencing where, at the corner you speak of? 
Mr. Silzer: Mr. ,Marsh went all over this origi-

nally. Why is this rebuttal? 
The Court: I didn't remember this part was. 

He was asked about some parts of the-

.A. The fence-

1\lr. Silzer: I object. I don't understand he lO 
can put his case in, and then come and rehearse it 
at all. Th is is not rebuttal at all. 

The Court: Anything that may be rebuttal is, 
of course, proper; and in addition to that, the 
plaintiff here has the burden as a defendant, as 
well as of the rights, whatever they may be. 

Mr. Strong: I don 't know how much we got of 
this last matter. 

By the Court. 
Q. He said there was a jog out into the street, which 

extended from that point on down for eleven hundred 
feet, and to the Vid el line, is that right? 

"1. 1 r o. The Vid el line is the southerly line. 
Q. ·well, it is the easterly end of that map? A. The 

easterly end, yes. The fence on the west bent in a 
somewhat of a curve. 

20 

Q. Called the Houghwort line? A. Called the 
Houghwort line, immediately adjoining the Colwell 
property, for fifty or sixty feet bent to meet his fence. 80 
I made it a straight line by breaking back to the tan-
gent, the great body of the property, and I extended it 
to meet. 

Q. How far did this extend into the sixty? A. About 
eight feet, and then if I should make two straight lines 
at the intersect ion of those lines it would make about 
an eight foot difference . 

Q. 1Can you take a piece of paper and show us what 
you mean exactly? A . In surveying the Crowell prop-
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erty I came up this line (indicating), and I got an in-
tersection of this line with this tangent here, for about 
eleven hundred feet. I disregarded that as a land 
mark. I came up here and took the old line fence, 
\vhic was shown by a hedgerow, and post holes, and 
fence, there was a fence there. ow this projection 
was about eight feet here (indicating) , I thin k it was 
about fifty-two feet acros on this line here (indicating), 
and the forty-eight or forty-four would make the eight 

10 feet-this was forty-four feet here, and it was forty-
four feet the entire length of the Colwell trac t. 

~lr. Strong: I think that answers your Honor' 
question. 

The Court: l do not quite understa nd it. 
Q. You have projected it here sixty feet ? A . No. 

i:ever projected it. 
Q. What was the width of it? 
A. It was uncertain width. Well , it was fifty-two 

20 feet there, and it ran up to , very closely to probably 
thirty feet at the other end. The only thing I-t he 
most peculiar conincidence is that my angle there is 
the same as Mr . Tice's to within three minute s, at the 
intersection of the old fence line, which shows that he 
didn't start at the same point I did at the worm. I 
didn't attempt to measure 1089 feet as called for in that 
particular deed. I used the fence as it was. 

30 

The Court : In the examination a great deal of 
this has been gone over. Try to avoid repetition. 

Mr. Strong: Yes. 

By Mr. Strong. 
Q. You have told us what you did at the corner of 

the Col well and the Crowell propert y? A. Yes, sir. 
Q. At that point the forty-four feet width came in. 

did it? A. Came in ; yes, sir. 
Q. From that point how far did it extend easterly? 
A. T t extended clear to the Videl tra ct line, uniform· 

1 v forty-four feet. except where the \7idel map might 
have bordered on. 



Frallklin Ji arslz, recalled-Direct. 283 

Q. \\ here would that be? Show us on the map, 
plea e? • A. It was forty-four feet all along. There 
,ra no change in their tangent on either side. 

Q. \\ hen yo u get down to the Videl map was there 
;1 change at that point, further easterly, I mean? 

.1. .,_ ·o. l think the board fence on the Colwell tract 
projected out at that particular time I made the survey. 
By tltc Court. 

Q. \\'as the re a change there, the question is? Was lO 
there a change in the width of the street? A. Yes, 
there \\ as-the re should have been a change. 

Q. \ \ as there on the ground? A. o, l think Mr. 
Vuien put hi· fence out when I was there. 

(]. '[ his ,, as , you say, in 1903? A. 1903. l went 
in there in t890, originally. 

By JI r. Strong. 
Q. Did you give any attention to the measurement 

irom the worm as a guide to the width of Rahway ave-
nue: . I o. sir . It is a matter of judgment as to 20 
location oi the particular point on that worm, or the 
bead of the worm. It ran a little beyond, up to a 
pn.;t, and it wa hard to tell where a stream began and 
a mmn began. 1 t is one of those indeterminate things 
that I \rottldn 't want to set my judgment up against 
any other man 's judgment. Mine might be as good as 
hi . and it mi0 -ht be worse than his. 

Q. In your judg ment as a surveyor does the worm 
afford a reliable indication of the situation one hun-
dred years ago? J Kot to my mind, no, because, that 30 
creek has change d three and four hundred feet in 
places. the creek itself. 

Q. Do you know anything about these so-called 
,rnrms. whether they are of a permanent character for 
hundreds of years . or whether they vary? A. l know 
of trcams of wate r that were deep enough to swim in 
c<t one time, that you can't find the slighest vestige of 
them. unless you should dig a canal and cut a cross ,ection. 
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Q. How as to that particular section down there, 
Have you had any observation in regard to that? 

A. If several hundred feet of that creek would abso-
lutely fill in within one hundred years , since 1817, I 
don't know why a worm couldn't fill in some, and the 
meadow be covered. 

Mr. Silzer: I move that be stric ken out. That 
is all argument and speculation. 

1 O The Court : Yes. Just answer the question. 

20 

Q. Have you known of any part of the creek disap-
pearing? A. Yes, sir. 

Q. Whereabouts do you mean? A . Down in the 
lower bend, that creek is not located as according to 
old deeds at all, in portions of it. 

Q. The lower bend, you mean toward s Staten Island 
sound? J1. I mean towards Staten Island Sound; ye , 
sir; there has several hundred feet disappeared, a 
stream probably fifty feet wide. 

Q. What is its width now? A . W ell, it has taken 
another course, proably forty or fifty feet. 

Q. The creek that runs down here at the mouth of 
this worm, what is the width of that approximate ly? 

A . Sixteen to twenty feet. It depends upon ,vhat 
you would call the width. It is hard to tell what the 
width of a creek is, whether you measure from high 
water, or mean water, or low wat er. ~o two men 
would measure alike on a creek. 

30 By the Court. 
Q. Mr. Marsh, that deed meant that a worm put off 

from the creek, didn't it? A. Y cs, sir; that is the 
way I und~rstood it, and for that reason I could never 
reconcile it. 

Q. Is it your idea that the worm and the creek could 
both have changed? A. They both could have changed. 

Q. So as to have changed their conditions completely 
2nd still correspond with these compass points? 

A. I won't say as bad as that, but there could have 
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been some changes, so that six, eight or ten feet couldn't 
be discovered, to my mind. 

Cross Examination, by Mr. S1:lz er. 
Q. What do you know about worms anyway? 
11. lt depends pro bably upon the kind of worms you 

ref er to, Senator. 

The Court. We are talking about this worm . 

A. I don't know pa rticularly about them. I have 
seen a great many. 

Q. Will you tell me where this creek has changed 
fourteen or fifteen feet ? A. I said several hundred 
feet. 

Q. \\ 'here? A. Dow n beyond the bridge there. 
Q. Beyond what? A . Down beyond the bridge. 

B}' Jlr. Strong. 
Q. Where is the bridge? What do you mean by 

that? A. The so-called Woodbridge avenue on that 
map. 

By Jlr. Sil~er 
Q. Some factories changed it there , didn't they? 
A. 1To, sir. 
Q. They didn't? A . No, sir. 
Q. There are facto ries located there? A. These 

creeks that I refer to have never been seen by living 
man, and the factories haven 't been in there beyond that 
time. 

Q. The ones you are talking about have never been 

10 

20 

seen by a living man? A. Not by a living man. 30 
Q. And those are the ones you are testifying to that 

have been changed? A. Since 1817 ; yes, sir. 
Q. Well, you know down there where the factories 

changed them, don't you, you know where that is? 
.1. · o, I don't know that they ever did change any. 

Xever to my knowledge . 
Q. 1 Tot to your know ledge ? A. No. There was 

one particular--there was a channel cut through by 
~Iaurer's. 
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Q. -wasn't the direction of the cree k changed by 
_._\,laurer's factory ? A . Yes , but this str eam ran very 
much further to the south than that. 

Q. Still further? A. Still further ; yes, sir. 
Q. This one that you have in your imagination, no 

one has seen? A. o, sir ; I know it, and surveyed it, 
and was paid for it , and the propert y owners on either 
side agreed to it, knowing it to be tru e. That land is 
worth something, Senator , down there . 

10 Q. What is that? A. I say that land down there is 
worth something. 

Q. Did I ask you anything about th at? A. Ko, but 
I only volunteered that. 

Q. This map that you made for th e Fidelity Trust 
Company , is that the company that Mr. Wright is with? 

A. Yes, sir. 
Q. You have marked on here "head of the worm,'' 

haven't you? A. Yes. 
Q. Well , you found the head of the worm, didn't 

20 you? A. l did at that time , yes , 1903, but my head 
isn't your head. 

Q. How did you locate the head of the worm that 
time? A. Why, as best I could. 

Q. You did locate it, didn 't you ? A. I don't know 
that I located it absolutely. 

Q. You are not sure whether you located it or not? 
A. But according to my judgme nt. 
Q. Did you locate the worm , or didn't you? A. I 

located the worm yes. 
30 Q. You located the head of the worm, didn't you? 

A. Yes. 
Q. And that was two hundred and sixty-four feet 

from the end of the creek, wasn 't it? A. I don't know. 
Let me see that map. I make it two hundred and fifty 
feet to my location of the head of the worm and the 
creek. 

Q. Tell me how you located the head of the worm? 
A. Why , I presume that I-
Q. No presumption. I want to know how you did 

it? A. I examined the worm . 
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Q. \\'as there a worm there to examine? A. There 

,, as a strea m, or a worm, or a ditch, or something of 
the sort. 

Q. \\'hat was it that you saw there? A. And I 
think l measured to the place in that where it descended 
rather abrup tly. 

Q. Well defined, wasn't it? A. Oh, I don't know. 
l cuuld have taken another place and probably I could 
have said head of the worm and been just as right , and 
I could have gone further south and said head of the 10 worm. and been just as right. 

Q. Could you have taken two sides of that worm that wa urveye d ? A . What is that? 
Q. The north side of the worm, that would be the 

side towards Rahway avenue, wouldn't it? A. The north ide of the worm? 
Q. Yes. 

By Mr. Strong . 
Q. 1 ·orth head of the worm? A. North head of the 

20 worm \\ould have been towards Rahway avenue. 
By Ji r. Sifoer. 

Q. Did you do that? A. I did, as I have located it on there: 
Q. You were searc hing the Crowell tract, and that 

wa. a portion of the Hough wort tract, wasn't it? 
.J. I was surveying a portion of the Houghwort tract. 
Q. How much did you make it from the head of the 

worm on this Crowe ll property? A. Ten hundred and 30 
eighty-eight feet and fifty-five one-hundredths to the 
intersection of the fences; the old fences, not the new ones. 

Q. Tf the easterly boundary of the Crowell property 
was ten hundre d and eighty-nine feet from the worm to 
the intersection of the fences, then, of course, it was ten 
kndred and eighty-nine feet on the other side of that 
1:ne on Crowell. wasn't it? A. No, not necessarily at all. 
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Q. Well , if you got the head of the worm and mea-
sured up ten hundred a-nd eighty-nine feet to a point 
which was at the intersection of the fences ? A. Yes. 

Q. That line wasn 't any-it was ten hundred and 
eighty -nine feet on both sides of that line wasn't it? 

A . o, I don 't make it so at all. 
Q. You measured from the head of the worm to the 

fence- A . I was surveying the propert y on this side. 
I wasn 't surveying the property on the other side. 

Q. Didn 't the line run right through the two proper-
ties? A. Yes, that is right. 

Q. Wasn 't the line just as long on one side of the 
fence as it was on the other? A. No, sir. 

Q. You ran ten hundred and eighty-nine feet from 
the head of the worm to Rahway avenue , didn't you? 

A. Yes, to the fence as it was enclosed. I didn't 
look for-

Q. So that if it was longer on Crow ell it was more 
than ten hundred and eighty-nine feet , wasn't it? 

20 A. If it was longer on Crowell? No, that would be 
right. Colwell you refer to? 

Q. I mean if it was on Colwell it would have been 
more than ten hundred and eighty-nin e feet, wouldn't 
it? A. Yes, it would have been. 

Q. And therefore it would not have corresponded 
with this early deed, would it? A. Yes. 

Q. Doesn't the early deed say sixteen chains and 
fifty links? A Yes , from the head of the worm. From 
what point? 

30 Q. 1From the head of the worm? A. Oh, sure. I 
couldn't locate that head as it was one hundred years 
ago, and I couldn 't locate it to-da y if I should go 
down there ten hundred and eighty feet. 

Q. You did locate it in making a map on the west of 
the line? A. Purely incidentally. It was an accident. 

Q. In your own way in locating this property? 
A. Yes. 
Q. You located the head of the worm? A. Yes. 
Q. And you got ten hundred and eighty-nine feet, 

the same as in that first deed? A . Yes. 
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Q. And you ran to the southerly side of Rahway 
avenue, didn't you ? A. Yes . 

Q. If you were going to locate the property next 
door to that- A . I should have gone out to the line 
of fence. 

Q. (Continued) - you would have to go out into the 
street sixteen feet more , wouldn 't you ? A. Yes. 

Q. Can you get that measurement there-why would 
yon take on one side of the line, instead of ten hun -
dred and eighty-n ine, eleven hundred and something , 10 
when your deed says ten hundred and eighty-nine? 

A. There was a map filed on this side in which it is 
supposed to have broken back. That don 't have any-
thing to do with the property on the other side, for 
measurement. 

Q. But when you take this early deed , the very first 
deed, and you run from the head of the worm ten 
hundred and eighty-nine feet, that gets you to a posi-
tive point, doesn't it ? A . It gets me to the fence line 
on the west side. 2-0 

Q. In order to make this road forty-four feet wide , 
you have got to get more than ten hundred and eighty-
nine feet, haven't you ? A . Sure enough, yes . 

Q. And you have got to get more than the deed says? 
A. No. 
Q. Doesn't the deed say ten hundred and eighty-

nine? A. No, sir; his. deed doesn 't say anything , nor 
never did say anyth ing. 

Q. tAnd doesn't it say sixteen chains and fifty links? 
A. No, it never did. Not on the other side. 30 
Q. Didn't Lhe man who owned this property ( indica-

ting), the whole prope rty, sell off this piece which lay 
right next to that one? A . Yes. 

Q. And said ten hundred and eighty-nine feet to the 
southerly side of Rahway avenue? A. Yes, that was 
according to that partic ular deed. 

Q. When one man owned the whole thing? A. Yes, 
but he could make it on the other side what he pleased, 
if there was no road there . There never was one laid. 
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Q. But in order to fit in your plan you have got to 
make more than the old deed shows, haven 't you; 

A. That is true enough. 
Q. The very first deed that l\ilr. Noe made he sold 

off the Hough wort tract, didn't he? .A. I am not so 
sure about that. I can tell by references. 

Q. Then afterwards he sold the rest of it, didn't he? 
~,.:J.. I presume that he did. 

10 .Mr. Strong: Your deeds show that. 

10 

30 
!(- '' 

Q. Did you notice that he described it by boundaries 
after he sold the first ? A. Yes, but he wouldn't bind 
sixteen feet. He don't bind it on the worm. 

Q. If this line ran out into the road sixteen feet-
A. It didn't do that, as a matter of fact. 
Q. Then this property would have been bounded on 

the north not only by Houghwort, but by Rahway ave-
nue, wouldn't it? A. How is that? 

Q. If this line had run out here sixteen feet into the 
highway? A. No, sir; it would not. 

Q. Wouldn't it have been bounded on the west by 
Houghwort and Rahway avenue? A. l know, but 
they don't bind-

Q. Wouldn't it? A. Not necessaril y, no. It is too 
small a piece to have a boundary in those days. Land 
wasn't worth anything. 

Q. Wouldn't it have been bounded on the west by 
Rahway avenue? A. No, sir ; not necessarily. 

Q. Why not? A. Oh, that would be drawing things 
too fine. Those things weren't drawn fine. 

Q. I say as a matter of fact if the man who owned 
this whole property, after he sold off and made forty-
four feet here that sixteen feet would have been bound-

' ed on the west by Rahway avenue, wouldn't it? 
A. No, sir. 
Q. Do you mean to say that, Mr. Marsh? 
A. I do honestly. 
Q. Do you mean to say if this line-
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By the Court. 
Q. Wouldn 't the property still be that of the ad-

joining owne r, and wouldn 't his rights extend out to the 
center of the stteet, and wouldn't there still be an ac-
curate descri ption to say to the west ? A. \tV ell, yes, if 
you wanted to draw it as fine as that, but they don't 
e. ·tend to the center. 

By ;JI r. Si lzer . 
Q. I want to know as a matter of actual fact, if he 1 · O had those sixty feet , wouldn't it have bounded on the 

west- A. H would go to the old line condition then. 
l le would go to the center of the old road. It would 
ref er to the old lines. The lines would be contiguous 
it they were forty-four feet. It would only go half. 

Q. Won't you scale this point from the creek to the 
head of the worm and see if it isn't two hundred and 
sixty feet? A. Tw o hundred and fifty feet. 

Q. That only show s one-quarters, doesn't? 
A. That shows one-eighths. 
Q. Try th is one, that is a little more accurate. 
A. That scale isn 't more accurate. 
Q. The U. S. standard isn't' accurate? A. I don't 

know. .Mine is ju st as accurate as that. 
Q. It isn't as minute , is it? A. Mine is marked in 

inches. 
Q. Try it with thi s one . What is it? 
A. Two hundr ed and sixty. 
Q. Only ten feet off, weren 't you? A. I got two 

twenty-fourths there, and that makes two hundred and 
forty. 
Re-Direct Examina tion, by Mr. Strong. 

Q. Where did your measurement of ten hundred and 
eighty-nine feet or ten hundred and eighty-eight and 
one-half feet, where did that bring you as the southerly 
side of Rahway avenue ? A. It brought me to the old 
fence line. 

Q. How far was that old fence line south of the 
mrtherly line of the avenue? A. I should say about 
eight feet; not sixteen, but eight. 
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Q. Eight feet? A. Eight feet, yes. 
Q. Do you mean the avenue it only eight feet wide 

there? rl. No, I mean to say there was a forty-four 
foot road, and to the old fence line project ed out mea-
sured about fifty-two feet. I have had reference to 
note since I was here. 

I • 

By the Co;rt. 
Q. How does that old fence line compa re with the 

10 present line along there? A. I don 't know. They 
have changed things wonderfully. They just simply 
widened out, and tore down, and tore up, and tore 
fences, and cut down trees. 

Q. Is it your idea that this map calls for a street 
fifty-two feet wide in front of it? A . Yes, sir; that is 
the way I made it. I only can scale on the old maps 
fifty feet, Judge, not over fifty feet , forty-five feet is 
all I got. 

Q. I am speaking of your measureme nts from this 
20 point, and your measurements from the worm site. 

which seems to be established. 

30 

A. The fence on the Crowell property made the 
street at that particular point about fifty-two feet, and 
then it ran to a place probably where it was only thirty 
feet wide, using the fence line. 

Ry Mr. Strong. 
Q. Where was that thirty feet place ? A. Down at 

this point (indicating). The two prope rties were close 
10 each other, as the fences were then construced. 

Q. I understood you to say there was a width of for-
ty-four feet? A. To this edge, forty-four feet her~ be-
tween the fence lines. 

Q. Now you are talking about fifty-two feet. 
A. Only at this particular point here (indicating). 

There was a little break in the fence, a little jog ba(k. 
Q. That was at the corner of the Crowell pro;:crty? 
A. Crowell tract and the Colwell tract. 
Q. On the Crowell side of it? A. On the Crowell 

side of it; yes, sir; but not on the Colwell side 
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By tlze Court. 
Q. How far did that jog extend? A. Why, the 

:ourty four foot line ran clear to the other lin~ on the 
east. 

Q. How did that fit in with your ten hundred and 
eighty-nine feet? A. Well, if I should measure off the 
t olwcll ten hund red and eighty-nine feet from the same 
point that 1 meas ur ed Crowell, of course, I would bring 
the Coh\ ell fence back, but there was an old line that 
had been establis hed so long , that I couldn't change it. 10 
tll)f .\lr. Quien couldn 't change it. I don 't think any-
body could change it. No body could change it. 

(J. l don ·t unders tand whether you mean to say that 
the trect in front of the Colwell property is fiity-two 
feet. and was at that t ime, or forty-four feet? 

• l. . ·o. sir: forty -four feet in front of the Colwell 
property. all along th e Colwell property between fences. 

(]. \\'hat was the jog that you speak of as extending 
it eight feet into the street? A . The jog commenced 
on the Crow ell prope rt y, that is the Houghwort prop- 20 
erty. 

Q. Yes. A. An d ex tended westerly from the Col-
well prope rty . 

Q. I understood it to extend easterly before . 
. l. . ro, sir ; neve r easterly ; westerly. 

Hy Mr. Strong . 
Q. The ten hund red and eighty-nine feet tbat you 

mea~ured up to the line , did it or not come out to the 
front of the Colwell property? A. No, sir; it did not; 
i; I hacl heen locat ing the line that way I would r,.1ea-
ure from the Colwell line down. It was pure coinci-

dence that it meas ur ed what it did measure. 
Q. What is your experience with regards to surveys 

uf one hundred year s ago, as to how far they can be 
depended on for the distances given? A. They are 
very unreliab le. 

Q. And in which way generally? 

Mr. Silzer: I object. 
The Court: He went all through that before. 
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Mr. Strong: I don 't think so. I don 't rerr;ember 
asking him. I didn 't call him whatever a:, a snr-· 
veyor. 

The Court: If there is any doubt abou t it go on. 
A. I don't think I have ever met; taking line:.; Ot p0s-

session, and taking deeds , I don't think that I ever, ex-
cept in one instance, in all my life, ever agr eed w,th a 
measure as given in a deed. 

lO Q. I am referring to ancient deeds. A . That is, I 
mean, ancient farms. Of course , lines are even in city 
surveymg. 

Q. Is it more common to find an excess of hnct ove1 
the measurements, or otherwise? A. I never found in 
my life an under statement. Always over. lmariably 
over. That has been my experience. 

Q. That is, when you say over, tell what you mean? 
A. I mean to say it always contains a greater quan-

tity of land than there is expressed in the deed. 
Q. A greater measurement? A. Yes, sir; and it is 

very seldom that you ever can take a close survey a:1d 
make it close by the meets and course s. usually allow 
an error of one in three hundred, and now we have to 
make an error of one in twenty thou sand, or it isn't a 
survey. 

Q. What have you to say as to the accuracy of in-
struments used at that time to determin e angles? 

A. Well, the truest way to survey that according to 
deeds would be to take a compass , not from the deflec· 
tion of the angle, but actually determ ine the courses 
with a compass, and sight it as such. 

Q. How do the present means of detem1ining angles 
by compass correspond, or how do th ey compare with 
those which were in use one hundred years ago? 

A. Well, they were certainly ver y crude. J didn't 
live one hundred year ago , I don't know exactly what 
they did use, but they certainly didn 't use as fine in-
strument as we use now, or as accur ate instruments. 
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Re-Cross E.ramination , by Mr. Silzer. 
Q. Mr. Ma rsh , the difference between a sixtf and 

forty-four foot road is sixteen feet? A. Yes. 
Q. That would require this line on the Colwell tract 

to run out six teen feet into the road, wouldn't it? 
.I. How is that ? 
Q. That would require this line on the west side of 

the Colwell, running up from the worm, would have 
tu be si. teen feet longer on the Colwell side than on 
the l loughwort side , to come to the fourty-four feet? 1 O 

A. Yes. 
Q. Lan you point out to the jury any deed in which 

that line made on the Colwell side ten hundred and 
eighty-nine plus sixteen, which is eleven hundred and 
live feet. or a map? A. Eleven hundred and five feet. 

Q. \ e!:>. .,1. I didn 't make that survey. 
Q. You had ten hundred and eighty-nine and sixteen 

1rnuld make eleven hundred and five. Can you point 
me out any deed or map which makes this line that runs 
from the worm to the southerly side of Rahway avenue ~O 
eleven hundred and five feet, instead of ten hundred 
an<l eighty-nine? A. Why , no. 

Q. What? .4. Plea se state that again. Why , no: 
if I come eight feet this side of the Colwell tract, as it 
is. of course. I couldn 't come out without making some 
addition. 

Q. I want to know whether you can point out any 
deed which makes that line on the Colwell side, instead 
of ten hundred and eighty-nine feet, as you have shown 
it on Crowell, make it eleven hundred and five on the 30 
other side') A. I don 't know. Mr. Colwell's deed 
probably calls for a greater distance there than that. 

Q. I want to know whether you can point out to 
this jury any deed you have come across, or any map, 
which makes that line on the Colwell property running 
from the worm to the southerly side of Rahway ave-
nue eleven hund red and five feet, and therefore mak 
ing the road forty -four feet wide? Can you point out 
any deed or map which shows that? 
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A . Yes, I can point out a map that sho ws it forty-
four feet. 

Q. Which makes that line from the head of the 
worm to the southerly side of Rahway avenue eleven 
hundred and five feet? A. No, I never saw a map 
with eleven hundred and five feet on it. 

Q. The only map you have ever seen , or the only 
deeds you have ever seen , made that line from the head 
of the worm to the southerly side of Rah way avenue 

10 ten hundred and eighty-nine feet, isn 't th at so? 
A. Oh, no. 
Q. What one did you see where it didn't make it 

ten hundred and eighty-nine? 

Mr. Strong: What map are you referring to 
now? 

A. Mr. Colwell 's map. 
Q. His deed calls for eleven hundred and sixty-three 

feet , is that what you mean? A . Ye s. I could go 
20 back to eleven hundred and sixty-six feet, or eleven 

lmndred and sixty-three. 
Q. If you take eleven hundred and sixty-three feet-
A. I can 't account for the bounding . 
Q. Just a minute. That is according to the Colwell 

map? A. Yes, sir. 
Q. And the Colwell map makes it forty-four foot 

road, doesn't it? A. Yes, sir. 
Q. And in running from the head of the wom1 to 

the middle of the road is eleven hu ndred and sixty-
3 0 three feet, isn't it, according to this map? 

A. The other points might have come further back 
on the worm, I don't know. 

Q. According to this map it is eleven hundred and 
sixty-three feet, isn't it? A. Yes. 

Q. And that would take you , according to your find-
ing of the worm, away across the other side of the 
road, wouldn't it? A. I don 't know . I never measured 
it 

Q. If you take eleven hundred and sixty-three feet 
from the place where you found the head of the worm, 
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ycu would run all the way across to the other side of 
the street, wouldn't you ? 

Mr. Stron g: Just a moment. 

A. I don't know. 

Mr. Stron g: Why argue with this witness about 
it? You asked him to show you a map that called 
for eleven hundred and five feet, and he tells you 
here is the map. Now he is not saying whether it 
is right or not. No reason to pitch into him like 
that. 

Q. Isn't it a fact that taking the head of the worm 
a-. you found it, and measuring eleven hundred and 
sixty-three feet, according to Mr. Colwell's map, that 
you have called for, would take you ciWay over tne 

other side of Rahway avenue, wouldn't it? 
A. Possibly it would. 
Q. It would, wouldn't it? A. I don't know. I 

10 

never measure d it and never scaled it. 20 
Q. You know ten hundred and eighty-nine and 

forty-four and sixty is how much? 
A. Ten hundred and eighty-nine and fifty, eleven 

hundred and thirty-nine. 
Q. You still have got thirty feet? 
A. That would go into the other property. 
Q. According to the way you found the head of 

the worm, that measurement would be wrong on this 
map that you called for, wouldn't it? 

A. It would, Yes, but you asked me if there was a 30 
map showing that. 

Q. But the one you produce is one that you consider 
wrong isn't it? 

A. I don't know whether it is wrong or not. I never 
heard the explanation of the surveyor who did it. 

By Mr. Strong. 
Q. You did surveyi ng in 1903? A. 1903; yes, sir. 
Q. The date of this map you have been referring 

to is some years earlier, isn 't it? A. Yes, sir. 
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Q. That would seem to indicate that ther e might 
bave been a change in the creek? A. Could have 
been a change. Mr. Quien is a good surveyor. None 
better. 

Q. The map that you have been referring to is this 
map of 1892, isn't it? 

A. Yes, sir; that is undoubtedly the cour se put on 
by Mr. Quien ; yes, sir. l don't know that he makes 
that the absolute length 0£ that line. That line ex-

10 tended down here to a post on the edge of the creek. 
In that case he would be very much short. I never 
asked him what the occasion for the discr epency was 
He probably could tell me. 

Q. What line extended down to a post on the creek? 
A. The line as extended there, and this other line 

here extended down to the creek, (indicating). 
Q. Is that that line of the measurement from the head 

of the creek? A . Yes, sir ; it used to be fenced to 
keep cattle from going on either side. 

20 Q. Down which side of the creek? 

30 

A. On the north side of the creek. 
Q. On the worm, do you mean? 
A. Yes, sir; on the north side of the worm there 

was a post on the edge of the creek there , on the 
bank of the creek. 

By Mr. Silzer. 
Q. Just take that map Mr. Strong holds there a::id 

let me know how far it is from the mouth of the creek 
t0 the head of the worm, as shown on that map? 

A. I can't reconcile that. 
Q. Isn't it two hundred and sixty feet on this very 

map that you called for, from the mouth of the creek 
to the head of the worm? A. Well, he doesn't mark 
any head of the worm there at all. 

Q. Isn 't there some place where the line starts? 
Q. I should start on the bank of the creek at the 

last post myself, disregarding the worm. 
Q. That would be two hundred and sixty-four feet 

according to this map? A. Only from the fact that 
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the map made a worm. I don't know what it is. About 
two hundred and sixty-four. 

Q. So that the man who made this map started two 
hundred and six ty-four feet from the creek, and took 
that a· the head of the worm? A. No, I don't under-
·tand that accordi ng to this map. 

Q . .'cale it? A.. I know, but that course-

'l he Court: The witness said taking the bank 
of the creek. 

H_v tlzc Court. 
Q . .\Ir. 1\Iarsh, if you don't know what points were 

taken, how does that enable you to give an authority 
ior a line w h1ch is eleven hundred feet on the Colwell 
~idc? . I. [ could commence to measure that line 
from here (indicat ing). 

Q. Does it give you any assistance then m coming 
11> that conslusion? A. No. sir; it doesn't. 

Hy Mr. Sil~er. 

10 

Q. Uon't you remember in the deed to Mr. Colwell 10 
it -.aid starting two hundred and sixty-four feet from 
the creek? • I . . r o. I don't think -:o. I think he began 
at tl1c mouth of the creek, down on the sound. 

Hy fr . .Strong. 
Q. ()11 ~·oe's Creek, he mean . .A.. On I oe's Creek. 

:\Ir. Strong: We rest. 
l\I r. Silzer: \Ve rest. 

.\Ir. Strong sums up the case for :Mr. White 
and :;\Jr. Shapiro. 30 

. Ir. Silzer sums up the case for the Borough of 
Roosevelt. 

).Jr. Silzer: I say that 1\1 r. Strong has said this is 
a ca e of taking .\Ir. Shapiro's property without com-
pen ating him. I . ay that there is no such danger in 
this ca e. and there should not be any such thought, 
because .\Ir. Shapiro. if he has purchased from Mr. 
l olwell one hundred feet, he is entitled to ask fr. Col-
well to give him the one hundred feet, and if Colwell 
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stuck him out into the road under a warranty deed, he 
Le can ask Mr. Colwell to make compensat ion for the 
land that he didn't give him. 

J\Ir. Strong: I desire an exception to that. 

Exception allowed-sealed accordingly. 

Judge. 

i\Ir. Strong: I ask your Honor to direct the jury tu 
1 O disregard that language, and to say to them that the 

question of Shapiro's recovery against his grantor, or 
any grantor, is immaterial in the case, and should not 
he considered by them . 

.:.\lr. Silzer: ~Tot in view of your summing up, in 
which you argued that Mr. Shapiro's property would 
be taken away without compensation. And the point 
of this is that if he didn't have the property, it couldn't 
be taken away from him. 

Mr. Strong: I have my exception. I only want to 
20 get your Honor's ruling. I think you did rule against 

me, and I want it to appear, and my exception to ap-
pear. I have it, as I understand it. 

The Court: Yes. 
l\Ir. Silzer: The real man was the man sitting there. 

You heard him go on the stand. 
fr. Strong: I ask an exception to this. 

The Court : Is this a warranty deed? 
Mr. Silzer: Yes, sir. 
The Court : Very good. 

30 Mr. ·Silzer: Who went upon the stand? The very 
first witness in this case for the other side was who? 
Augustus W. Colwell. Who is Augustus W. Col-
well? Why, it is the man who laid out this property. 
Well, up to the time that Augustus W. Colwell took 
hold of this, gentlemen, was there any dispute about 
that road? Why, we find that apparently this road 
was sixty feet up here, and nobody says anything el~e 
except it was sixty feet, up to here where :'Jr. Colwell 

started. 
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:\Ir ... .'trong: Fifty-two is the width stated. Do you 
mean nobody says fifty-two? 

. Ir. SiJ;~er: Tobody that amounts to anything. 
( l ·ontinues summing up). 

CHARGE TO THE JURY, 

10 B) Hon. Frank T . Lloyd, Circuit Court Judge, as 
follows: 

Gentlemen of the Jury: 
There are two actions being tried by you, and add-

i1w ·omewhat to the complication resulting from the 
fact that two are before you, is the fact that in the 
one ca c the Dorough is the plaintiff, and in the other 
ca ·e one of the individual parties is the plaintiff and 
the Borough the defendant. The question, however, 
i a single one, and it will control your action in both 
ca e . 

White is bringing an action against the Borough to 
recover a piece of ground which he alleges is his, and 
which the Boroug h says is in the line of a street. The 
Borough, on the other hand, is seeking to recover 
from .. 'hapiro and Levinson a strip of ground which 
the Borough says is in the body of the street, and 
which Shapiro says belongs to him. The northerly 
boundary of this stre et is not in question. It seems 
to be defined and clear. The real question in the case 
turn upon the width of the street from the northerly 
boundary cio,\n. You are, perhaps, familiar with 
the formation of roads in this State, in a way. Many 
of them were formed by simply a user coming into 
c.·i knee, and then the public using it for a long period 
of time. Some of them had exact boundaries, some 
of them did not, but you can see as value increases 
aiong the line of those highways, the question becori1es 
of great importan ce what the width of the highway is, 
were the right of the owner ends and where the right 

20 

30 
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of use m the public begins. The single question pre-
sented to you is the true width of Rahw ay avenue. 
That it has been a highway of some dimensions for 
practically one hundred years there can be no ques-
tion. The problem that you must deal with is to as-
certain what was and what is its legal width. It is 
unfortunate in this case that you have been deprived, 
er not given the benefit-I have no doubt because it 
does not exist, but it is unfortunate that eye witnesses 

lO who knew this road thirty, forty or fifty years ago 
were not here to tell us just what its boundaries in 
use were, but the testimony along that line is exceed-
ingly limited. There have been two or three witnesses 
called upon either side with the object of throwing 
light upon what were the used boundari es, what were 
its boundaries, but the verbal testimon y as to actual 
conditions is meagre, and reliance has been laid largely 
upon descriptions in deeds, and maps , all of which will 

20 

80 

~o out to you, either in original forms , or in copies of 
the records. There is scarcely a point in the line of 
this street where there is not dispute. The particular 
portion of it which the plaintiffs insist most strenuously 
is the width, that is, I mean the individuals insist 
strenuously is of a width of forty-fou r feet, is that 
portion of it which lies in front of what is known as the 
Colwell tract. W 'itnesses have differed as to the width 
of the highway to the westward of that point, and 
there is some difference, perhaps , as to the eastward. 

There is very little that the Court can give yoi.; to 
aid you in coming to a conclusion on it. I do not care 
to discuss the arguments made about the deed, the an-
cient deed which was put in evidence ; I do not care 
to impress the view of the Court upon you in that re· 
spect in either way. You will remem bt•r that it turns 
upon the construction of a deed , and the accuracy of 
distances and directions from what is called a worm. 
or the side of a worm, which empties into a small creek. 
There are other references in the deed, which the sur-
veyors in the case have dealt with , and which counsel 
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have argued to you with earnestness , as to the true lo-
c2tion of this highway as indicated by those lines and 
distances and directions , and the Court feels it would 
bt better to let you take the question and determine 
it upon such conclu sion as you shall reach as to all of 
the record testi mony in the case , plus so much as ap-
pears to have been brought in by recollection of wit-
nesses, and the opini on of the expert surveyors. 

You will unde rstand that the verdict in the case of 
the Borough, if the Borough is entitled to the ground 10 
upon the theory that it is part of the highway , then 
a verdict would be rendered for the Borough for such 
property. That is in the case of Shapiro and Levin-
s, )J1, If you find that the Shapiro and Levinson prop-
erty is on thei r own ground , and is their own ground, 
uot in the highway, then obviously the Borough has 
no cause of action. 

Jn regard to the case of White against the Borough 
the situation is reve rsed as to the individual and the 
corporation, but in th at case White is the plaintiff, and 20 
claims that he is th e owner of the soil , that it is not 
d part of the highway, and that he is entitled to recover 
the body because it is his own propert y. 

Some requests hav e been handed to me ; the first is 
by the defendant, 

1. ''An encrouchme nt on a street cannot be legalized 
by mere lapse of t ime." 

That is true. 

2. ''The enclosure and occupation of lands within 30 
the limits of the highway creates no rights as against 
the public.'' 

That is true. 

3. ''Lapse of time, ho wever long the public right 
in the street is suspen ded , though coupled with a user 
by the owner, which would otherwise be adverse, will 
not make title by pres cription against the public. " 

That is true. 
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4. "If Shapiro and White or Colwell, or any of 
their predecessors in the title, enclosed, used or occu-
pied any portion of what was or had form erly been 
Rahway avenue, without authorization by the munici-
pal authorities, .such m~er,, enclosure .or \occupation 
would not give them title to such part of Rahway 
avenue as against the municipality, no matter how 
long continued." 

That is true, assuming · that it is in the part of Rah-
10 way avenue that is a public highway, and that I un-

derstand to be what is intended. 

20 

5. "The designation of the northerly or northeasterly 
boundary of the tract known as the Colwell tract, in the 
several deeds of conveyance, as Rahway avenue, means 
the line of Rahway avenue"-! will modify that-
"means the true line of Rahway avenue , and not any 
lines of fence which may have been erected by abut-
ting owners , encroaching upon the highway.'' 

I do not think these other requests call for charge 
in this case. 

Counsel have agreed in this case that your verdict, 
so as to simplify the matter to you , shall be rendered 
either for or against the Borough in the respective 
cases. That will relieve you from the complicated situ-
ation of the status of the individual cases. 

Mr. Silzer: And then the clerk will enter it ac-
cordingly? 

The Court : Yes. 
30 Mr. Silzer: I except to your Honor's state-

ment that there is scarcely a point along this road 
where there is not a dispute. 

Exception allowed-<sealed accordingly. 
Judge. 

Mr. Silzer: I except to the Court's failure to 
charge our requests. 

Exception allowed-sealed accordingly. 
Judge. 
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.Mr. Strong: I desire to except to so much of 
the charge as permits the jury to consider, for 
the purpose of determining the southerly line of 
Rahway avenue, a measurement from the head of 
the worm . 

Exception allowed-sealed accordingly. 

REQUESTS TO CH.A!RGE. 

(1) 

Judge. 

"An encroachm ent on a street cannot be legalized 
by mere lapse of time." 

(2) 

10 

''The enclosure and occupation of lands within the 
limits of the highway creates no right as against the 90 
public." 

(3) 
·· Lapse of time, however long the public right in the 

street is suspended, though coupled with a user by the 
owner, which would otherwise be adverse, will not 
make title by prescrip tion against the public." 

(4) 
••If Herman Shapiro, James T. White or Augustus 

Colwell, or any other of their predecessors in the title, 30 
enclosed used or occupied any portion of what was 
or had formerly been Rahway avenue, without authori-
zation by the municipa l authorities, such user, enclos-
ure or occupation would not give them title to such 
part of Rahway avenue as against the municipality, no 
matter how long continued.'' 

(5) 
''The designation of the northerly or northeasterly 

boundary of the tract known as t~e Colwell tract in the 
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3everal deeds of conveyance as Rahway avenue, means 
the line of Rahway avenue as originally laid out and 
dedicated, and not any lines of fence which may have 
been erected by abutting owners., encroaching upon 
Rahway avenue.'' 

(6) 
" If the true line of Rahway avenue makes Mr. 

Shapiro move his buildings back sixteen feet to make 
10 Rahway avenue sixty feet wide, his remedy is to com-

pel his granter to give him the amount of land called 
for by his deed. or damages for such shortage. " 

20 

30 

(7) 
''This is not a case of taking away Mr. Shapiro's 

and Mr. White's land without compensation. If the 
land of Shapiro and White is, (and you so find it) in 
the sixty feet of the highway, they must give it up. 
They would not be entitled to compensation. If they 
do not then have all the land they bought they must 
then look to the person who sold to them either for 
the land they bought or compensation therefor ." 

I hereby certify that the above is a tra nscript 
of the entire proceedings upon the trial of said 
cause. 

FRANK T. LLOYD, Ju dge. 
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Lizzie Colwell & Augustus Consideration $250. 
W. Colwell, her husband, Dated July 5, 1893. i Warranty Deed. 

to Ackd. Sept. 27, 1893. 
, Recorded Feb. 16, 1894, 

Morris Steinberg. J Book 265, page 341. 

Conveys in fee lot 33 in block 2 on the Colwell map. 

Lizzie Colwell & Augustus iW t D d 
\V . Colwell, her husband, Co~r:i~~iatio~e $~75. 

to Dated October 8, 1896. 
S 

. : Ackd. October 16, 1896. Morris temberg. j 
Recorded April 5, 1897, Book 290, page 433. 
Conveys in fee lot 3 T in block 2 on the Colwell map. 

(Exhibit P. 4) 

Morris Steinberg & Wife 

to 

Herman Shapiro. 

----------. 

l : 
Dated May 22, 1902. 
Ackd. May 26. 1902. J 
Warranty Deed. 

Recorded ~fay 27, 1902, Book 337, page 98. 
Conveys in fee lots ~I and 33 in block 2 on Colwell 

map. 
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NEW JERSEY 

eourt of Errors and Jlppeals 
BoROCGTI OF RoosEVELT, 

(Plaintiff) Respondent, 

vs. 

I lEllMA:N" SHA PIRO ET ALS, 

(Defe ndants) App ellants. , 

On Appeal from 
Middlesex 
County Circuit 
Court. 

BRIEF FOR PLAINTIFF 

STA~l1EMENT OF FACTS. 

The location of the northerly line of Rahway 
Avt>nne is not disputed (p. 235, l. 36). The plaintiff 
contends that th e southerly line of Rahway Avenue 
i sixty feet south of the northerly line; the de-
fendant that the southerly line is forty-four feet 
outh of the northerly line. The dispute is ,over 

thi.' sixteen feet. 
Th<' plain t iff offered in evidence at the trial, for 

tlH' purpose of illustration, a map showing the lo-
cation of Ra hway Avenue, as •Contended by it, and 
of tlw Calwell tract, of which the property of the de-
fprnlant is R part. This map was admitted in evi-
dP!l<'<', and markPd D 8. A rrduced blueprint ,of 
tl1i.-1nc1p i•~ attaehed to this brief. As shown by 
that map t1ie Colwell tract is hounded 011 the north 
hr Halmay Avenue); on the east by the Radley tract 
alld Htatcn {:-;land Sound; on the south by Noe's 
Cl'(•ek, ancl on the west by the Iloughwart tract. 

Origina lly both the Colwell and Houghwart tracts 
wen, owned by Peter Noe (v. 197, l. 17; p. 135, l. 38). 
The fiongh wart tract was conveyed by Peter Noe 
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tl1i:-; lllclp i,~ at ta ched to this hriPf. As shown by 
that map thP Colwell tract is hounded on the north 
hy Hn hway A venu e ; on th r east hy the Radley tract 
and Htaten fsland Sound ; on the south by Noe's 
l 11'Pek, arnl on the west by the Iloughwart tract. 

Orig·inally both the Colwell and Houghwart tracts 
wen' owned by Peter Noc (p. 197, l. 17; p. 135, l. 38). 
'iiJw f Toughwart tract was conveyed by Peter Noe 
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to .Benjamin Noe in 1811 (p. 11:2, l. 7), by descrip-
tion reading as follows : 

Beginning at a stake planted on the ea ·t 
side ,of the mill pond creek, on the north si<ll;! 
of a small worm 1mtting out of said creek, 
and from thence, running north twenty -five 
degrees, fifteen minutes past, sixteen chains 
and fifty links to the southwest side of the 
road leading from the ew .Blaziug FPrry to 
Bridgeto,Y11; thence along the same north 
seventy degrees thirty minutes west, sjxteen 
rhains and sixty-seven links to a large white 
oak; thence north fifty minutes east fifteen 
chains and eighteen links to the corn er of 
said road ; thenee along another road south 
nine degrees west twenty-eight chain s and 
sixty-three links to a stake; thence south 
sixty-two d<'grecs east thirteen chains to the 
afon,said creek; thence down along said creek 
ns it nrns the se-veral courses thereof to tht1 
plaCl' of beginning. Containing seventy-fiv e ( 
a cre:-;, 1110re or l ,.,~~:-;, hounded easterly by land-s 
of Peter O{', northerly and westPrly by high-
ways, southwesterly by land of Peter :N' oe and 
southeasterly hy his mill pond creek. 

And h_v Benjamin Nor to Peter D. 1Ioughwart in 
1817 (p. J12, l. 37). 

The Colwell tract was conveyed by Peter ~oe to 
John C. and Benjamin 1Ioe in 1817, and h: th" 
latter to Stuart T. Randolph and J olm F. Rm1dolpl1 
in 1820 ( JJ. 1 ;-37, l. 2:-3). rrhe description of t lie two 
deeds arc h_,. honndaries onlr, and differ sliglitl)·, 
"soutlierl,\·" i11 fop first n'adinµ; "soutlwasterl .r'' in 
thP sPeornl; ''wester!.,·'' in the first n 1,Hling, '' so11th-
W('HtPrly" in the seeornl, de. 

rrhe <lesC'ription in the second <leed is a-; follO\r~: 
'' Bournled southeasterly- hy the Sound; southwest-

erly h:v the rreek, called Noe's Creek; nortlnn ~sterl>· 
h:v a tract of land conveyed b:v Benjamin l\I. Noe to 
TToughwart, and northeasterl:· h:T the road leadin).! 
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from the .1. Tew Blazing Star to Bridgetown, a)nd 
1iart by land of Daniel D. 'fhompkins and part by 
a lot of two acres which Peter Noe conveyed to 
James Hunyon." r_rhe road leading from the New 
Blazing St ar to Bridgetown, is now known as Rab.-
way Aven ue, in dispute (p. - ; l. -), and the Tomp-
kin lan d is the Radley or Vidall tract (p. 215; l. 30). 

l he p laintiff locat ed the Hough wart and the Col-
WPII tracts from the descriptions in the above-
mt1utioned deed s of Noe, made in 1811 and 1817, in 
the most po ·iti ve and indi putable manner. 

Tlw sun eyor s started at the point indicated in 
the deed , being '' on the east side of the mill pond 
ereek an d on the north side of a ·small worm putting 
out from said creek, aml then ce running north :25 
degTN'~, 10 minute s east, rn chains and 50 links to 
the onthw es t side of th e road leading from the 
'ew Blazing _b1 err y to Bridgeto"·11. '' 'l1his took 

them to ltahwa y Av enu e at a point 60 feet south from 
the nor th erly lin e of Rahway Avenue. 

A long thi s fir .:-,t course were a line of old f enePs, 
posts an d a pil e of ro cks (p. 11--J-, l. 7; :217, l. :2:3). 

The bur vey on ;; then took the sec ond course of the 
deed, whi ch ran 16 chains and 67 links to a large 
white oak. Thi s white oak wa s located at the very 
point whe r e it was de scribed as being in the deed 
(p. :H0, 250 ond 251). rrhe surveyors then took the 
third course north 50 minute s, east 15 chains and 
18 links to th e corner of said road. It was neces-
sar)', as will he seen, to produce an angle startiF~· 
at the whit e oak stump and carrying it the prop(ff 
cli~tance to tb e corner of the road. This angle at . 
tho ·,\ hite oak stump corresponds exactly with what 
wa · called for by the deed ( p. 144, l. 18; p. ~20, l. 
~:l), and brou ght th e surveyors in the third co1trse 
to the roa cl ea11ed for (p. 145, l. 3; 220, l. 32). 

'l1hcn t[l "Jring the fourth cour se of the deed along 
the road south 0 degrees, we st 28 chains and 63 
li11ks to a stak e, we find that the proper angle is 
madp to corr espornl with the well defined road 
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marked on the map as the Blazing Star Road. We 
also find along this road a line of trees and bushes 
corresponding exactly with their location (p. 145, l. 
11; p. 220, l. 83). 

Then taking the fifth course of the deed south 
62 degrees, east 13 chains to the aforesaid creek '\Ve 
find that by turning the angle exactly as called for 
by the deed the course follows along a line of trees 
and bushes are established along that boundary (p. 
145, l. 28; 221, l. 3), and in the next course "along 
said creek as it runs its several courses to the point 
of beginning,'' carries us along said creek and worm 
to the beginning point. 

Thus by physical objects upon the ground, the 
turning of the proper angles and everything that 
could possibly corroborate a description, plaintiff 
established positively the location of the head of 
the worm, as the beginning point as well as every 
other boundary mentioned in the deed. 

It will be observed that the boundary line run-
ning from the worm to Rahway Avenue, which is 
the easterly boundary of the Houghwart tract, is 
also the westerly boundary of the Colwell tract, in 
which is located the property in dispute. 

The Colwell tract is described in the second de-
scription above set forth. It will be observed that 
this is not set out by metes, but simply by boun-
daries; being bounded northwesterly by the tract 
of land conveyed by Benjamin Noe to Houghwart, 
and northeasterly by the road. Having then defi-
nitely established the Houghwart boundary as com-
mencing from the head of the worm and running 
to the road and corroberating it by the other matters 
already set forth, we have then the correct loca-
tion of the Colwell tract. 

This property is also bounded on the east or north-
east by "land of Daniel D. Tompkins" (this is the 
Vidal or Radley tract) (p. 215~ l. 30; 229, l. 16). 
The Tompkins-Radley tract was laid out in 1828 by 
the then owner, Vidal, who filed his map in the 
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County Clerk's office and which map was offered 
in evidence (Exhibit D 3). 

rrhis Vida ll tract was not only located as shown 
lrv the map on file, but the plaintiff's surveyors also 
r;rroborated that location by the angles required 
bv the Radley deed; also by a line ,of trees and the 
!~cation of Woodbridge Avenue and other physical 
objects (pp . 149-150-229-230). 

By means of the location of the boundaries of the 
Colwell tract that property is definitely located and 
is as shown on the map. 

'With reference to the :road we get the location 
of the souther ly side of Rahway Avenue at the west-
erly side of the Colwell tract to be at the point 
located by the Houghwart deed, and on the east-
erly end of the Colwell tract we find the road as 
located by the Vidal-Radley deed and map. Pro-
jecting a line between these points _ we find Rahway 
Avenue to be 60 feet in width in front of the Colwell 
property. 

ot only this, the Vidal map shows that Rahway 
Avenue in front of the Vidal-Radley property is 
60 feet in width; the Houghwart deed shows that 
Rahway Avenue in front of the Houghwart tract 
is 60 feet in width and the location of the Colwell 
property betwee n the Houghwart and Radley ,tract 
shows that Raihway Avenue was 60 feet in front 
of that tract . 

It will be observed first that .this made Rwhway 
.. \.Yenue of a uniform width of 60 feet thr -oughout 
its length; and second, that it is extremely unlikely 
that Noe, who was the owner of both the Ifoughwart 
arnl Colwell tracts at a time (1811) when , land was 
Hot ver? valuable, would make Rahway Avenue 60 
feet in fr.ant of part of his property and 44 
along another part. 

The testimony of the surveyors was corroborated 
h,v witnesses who testified as to the location of the 
Yari-ous physica l objects. 
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Mrs. Uoachinbarry testified to the existence of a 
I ine of elm trees which the surveyors used in ec-.tah-
lishing the second boundary of the Iloug 1hwart deed, 
being the southerly line of Rahway Avenue (p. ~U). 

Witnesses Crane and Simons also testified to tl1<1 

location of these elm trees (JJ. ~0:3-159). 
It will be observed also that the defendant did 

not and could no.t dispute the location of the varion , 
o ')jects along th2 differe11t houndaries testifie<l to 
hy plaintiff's surveyors. T either did the <l<>fend-
auts eall any surveyor to disput<' the accnracr of 
thr plaintiff's surveyors. 

Lt is curions indrecl that tlw defendant could not 
::;e~ure a surveyor to testify in support of hi s con-
tention. 

II. 

'i'Ju, Location o/ the Beginning Poiill 1Vas ll (Jiles 
t ion /or the Jury. 

'~he defendant c·ontcnds that the location of tlie 
hea ci oi' the "·orm "-as so clear that it was the dut~· 
of the court to direct the jury to find the head of 
the worm to be located as he contend;-;. rrhe word~ 
usecl are as follows: "Beginning at a stake planted 
in the eust side of the mill pond creek on the nortli 
side of a small worm putting out of said creek." 

The plaintiff's surveyors have so located th,· 
head of the worm, i. e., on the "east side of the mill 
pond creek and on the north side of the small worm,'' 
and having so placed it, it fits in with every othPr 
means of corroboration. If this is so and not in 
dispute, then if the <·onrt was houml to give ml) ' 

dire 0 tion, it shonld have been in favor of tlw plain-
tiff who loeated it in the way H1r d('<'d ea!'"' for, ancl 
which makes the land fit in with tlw acljoinin~ 
property. 

The defendant, however, contends that thr \rnnl:-
mean that the stake was at the j1rncti011 of the creek 
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nnd the worm. 'I\here is nothing in these word::; 
which would indicate that the junction is meant; 
Jrnt if the defe udants' cont ention was carried out by 
prrtcf ical lorntion and prn cti cal appli cation, the 
ftead of the ironn or beginning point would be 
/mJl{!)/it .sonth 265 f eet, and Rahway A v enue instead 
of being 60 f eet zcide would be 265 feet wide (p. 
1~5, l. '27). 

'l he defendant did not reconcile his theory with 
tl1is plain conclusion nor attempt to explain it by 
one word of testimony. He did not explain how 
]ip could ha rmonize his theory with a :265-foot street. 

The onl.v thing that the defendant s could hang an 
argunwnt on were the closing words of the descrip-
tion, which r ead as follows: '' Thence down at.ong 
'iaid ereek as it run s the several courses thereof 
to the beginning.'' Hi s contention being that in 
ordc,r to get to the beginning you could not leave 
the ereek, and that the surveyor had no right to 
turn np the "Torm in order to get to the beginning 
point. 

\\' t• have already pointed out that if defendants' 
eontention is correct the road would be 265 feet 
\Yi<le, and the Houghwart tract would encroach on 
all tlw surroun ding property in one form or another. 

The more sensible conclusion is, that the draughts-
man or survey or in using this description, treated 
the \\·orm as a part of the creek because it was a 
part of the same body of water, and so said, '' along 
the creek,'' in going back to the beginning point. 

~
1urbhermore , it is well established in this State, 

that wher<' the exact mea surements are not given, 
that the descr iption carries to the beginning point. 

The plainti ff relies particularly upon the ,case of 
Opdyke vs. Skeens , 28 N. J. Lan·, 83. This case 
tnrn .· upon the construction .of the eleventh course 
in the disputell deed, which reads as follows: '' 11th. 
~orth, sixty-fou r degree s east, twenty-two chains 
and fifty links .'' 
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The defendant contended that the termination of 
this course was the northwesterly corner of Samuel 
Prior's lot, a fixed monument. The plaintiff op-
posed this view. On its face there was nothing in 
the reading of the course to indicate any intention 
that its termination should be -the northwesterly 
corner of Prior's lot, but the defendant produced 
considerable testimony aliunde, tending to show 
that such was the gr an tor's intention and the effect 
of the deed. The court held this to be a latent 
ambiguity, and therefore not a question of con-
struction, but one of boundary and location-not 
a question of law for the court to decide, but a 
question of fact for the determination of the jury 
upon the evidence before them. 

In the case at bar the language of the deed in 
fixing the beginning point, is by no means plain and 
unambiguous as averred by counsel for the defend-
ant, but even were it so, it is on its face standing 
alone no more plain and precise than is the eleventh 
course in the Opdyke case. As in that case, so in 
the case at bar, tJhe plaintiff presented evidence 
aliunde which rendered the location of the begin-
ning point, and the first course in the Houghwart 
deed a question for the jury, which the jury decided 
in favor of the plaintiff. 

In the other case,, relied upon by the defendant -
Curtis vs. Aaronson, 49 N. J. Law, page 68-a simi-
lar situation is presented. Other evidence and cir-
cumstances tended to throw much doubt upon the 
plain and lucid statement of the direction and dis-
tance called for by the course in the disputed deed, 
and the court held the question to be one of fact 
and not of law. The following language is used: 

'' Whenever the location of the premises is 
doubtful, through uncertain, inconsistent or 
conflicting terms of description in the deed. 
the proper location of the premises becomes 
a question of fact to be determined by the 
jury on all the evidence. The question in 
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the case is ,vhether there appears a well-
grounded doubt as to the true location of 
these premi::ies, arising out of either an un-
eL•rtain, insurficient or inaccurate description 
in the deed, a.::i should have carried the whole 
matter of location as a question of fact to 
the jury.'' 

A sumiug that the description of the beginning 
point in the Honghwart deed is a plain and un-
ambiguous statement, which, ho,Ye\Ter, is not ad-
mitted, the testimony presented by the plaintiff, 
ahove outlined, prPSel1Ls well-grounded doubts, and 
~!towed that thit-; dPscription is lrncrrtain, insuffi-
cient and inaccurate, and therefore, following the 
nufoorit~T of these cases submitted. by the defendant, 
the question wa:-:; very properly left to the jury. 

III. 

The Vidal Map Was Adniissible. 

This exception deals with the admission of the 
Vidal map, and is found on page JU. '11he tract 
in question, the Col1ccll tract, was hounded on the 
(•a~t in part by thc> Vidal tract, afterwards known 
as the Radley tract. This tract was laid out in 
lots in 18:28, n map made of it, as well as of the 
street in front of it, known as Rahway Avenue. 

r.rhe surveyors who testified for the borough, took 
all of the boundaries and all of the landmarks they 
could find in order to esitablish the southerly 
boundary of Rahway Avenue in front of the Colwell 
tract and thus fix the width of the road in dispute. 
111w northerly line of the road being undisputed. 

The Vi<l.a1 map then was admissible for the pur-
pose of i<lentification, and corroborating the testi-
mon~T of the surve> ors, and also for the purpose 
of showing what thr)T had relied upon in locating the 
Colwell tract. 
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If it was admissible for any purpose it went iu 
for all purposes. 

Witnesses also testified that Rahway Avenue was 
sixty feet in width throughout its entire length. '.rhe 
Vidal map showed sixty feet in front of that prop-
erty which adjoins Colwell, and was therefore cor-
roboration of the claim that the road was sixty feet 
in width, the road having been uniform throughout. 

It was certainly for the jury to consider whether 
a road would be so laid ,out that each property 
owner would make it of a different width and per-
mit jogs to remain in it. 

What the abutting property owners did in locat-
ing land by filing a map and fencing, and establish-
ing other physical objects, would certainly be evi-
dence against them. It is aiso evidence of the loca-
tion of the abutting property for the purpose of 
establishing the Col well boundaries. 

It was al so evidence to be used in establishing 
the public boundary along a public road which ail 
of the authorities agree is permissible. 

Jones on Evidence) 2d Edition) pages 305, 
307. 

Curtis vs. Aaronson) 49 N. J. Law) 68. 
Witnesses had also testified that Rahway Avenue 

was uniform throughout its entire length, and thr 
Vidal map was admissible as evidence to establish 
that the uniform width was 60 feet. 

IV. 

The Crowell Map Was Adniissible in Evidence. 

Franklin Marsh had been called by the defendant 
and testified that he had been making surveys i:1 

this locality (p. 44, l. 39). That from the knowledgi~ 
thus gained he found the road to be 44 feet wide 
(p. 46, l. 18). 
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On cro ss-examination he was asked whether he 
ltad not made maps which were in contradiction 
of his tes timony that the road was 44 feet wide 
(J). ()0, 61, 6:2, 6:3). 

\\ lwn he denied this the J olm B. Crowell map 
itself was offered in evidence (p. 183). 

Th is is one of the grounds upon which the court 
a<lmittcd th e map (p. 181, l. 28; 183, l. 22). This 
map was al so in contradiction of Mr. Marsh's testi-
111011)· th at the road wa s --t-4 feet wide, for Marsh 
had ma de th e Crowell map and had thereon located 
the worm exa ctly as the plaintiff's engineers lo-
tatPd it. .Jlr. Marsh admitted that he made the 
map, and that it bore his signature, ·so that it could 
be u~ed for contradiction whetheT proved as an an-
l'ient map or not. 

It was proved, however, that the owner had 
adopted the map and was selling lots according to 
it. r:Phe borough engineer, Simons, swore to this . 
.Mr. Stro ng, how ever, insisted that the deeds should 
lw offered, which wa s done (p. 164: l. 30). 

See the discus sion between counsel and the court, 
pages 160 to 164-, inclu sive. 

Defenda nt wa s not injured by the admission of 
the deeds, hecau se it clearly appeared that the pur-
pose of the deeds was only to show that Colwell, the 
owner of thP land, had sold according to the map, and 
that this was necessary in order to meet Mr. Strong's 
ohjPctions that tb e map could not be admitted unti I 
thi~ ,ms pr oven. Nobody could be nor was misled 
h~· the deeds . 

V. 

TherP, Was No Error in th e Summing Up of Counsel. 

Tli<> exception is found on page s 299 and 300, and 
dt>als with the statement made by Mr. Silzer in 
;,;nnnning-up aft er Mr. Strong had already addressed 
tlt<' jury. 
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ln -2\lr. Strong's ~m11mi11g up he argued that if U1c nmlid \ ·as agai11~t Mr. Shapiro, that Shapiro' property woulLl be taken from him without com-p 'IL·:iatioll. 'l'l1i::i :va · au unfair argument and one \Yhid1 wa · i11tended to mislead the jury. If .._lr. Slrn1iiro uc,·er owned the land which was iul'ludcu jn the pubiie street he wa;:; not having taken a 'ivay from hilll anything ·which belonged to him. 1 tis lot , ·a::i supposed to IJe one hundred feet deep. lf l\lr. (;olwell in ·lmled in that one hundred feet ..:ixt~en feet of the street and only gave him eighty~ fo1~r feet, then jt , ·us not tahng; Shapiro's pro1)-erty without compensation if the borough recovered the 'i.·teen feet that neither Uolwell or Shapiro owned. 
ln that ease' .Jlr. Shapiro'::; remedy was to recover thl' other si.·teen fm•t aml tack it on the rear of his Jot or to ask hi.; grautor to reimlmrse him for failure to give him what hP had eontracted for and failed to do. 
It was in answer to thi:::; 8tatemcnt of _jfr. Strong'.· that ~Ir. Silzer ~aid: ··I 'ay that ~lr. Strong ha said this is a ca ·e of taking 1Ir. Shapiro's propcrtr ,vithout compcn:::;ating him. I ~ay that there i no 'urb. danger in this ease and there should not be any ~nch thought, beJau:s<' ~lr. Shapiro, if he ha pnrnlurned from ,,_\Ir. Colwell one hundred feet, he i:-; entitlecl to ask ~Ir. Colwell to give him the one lmrnlred feet, anJ if }lr. Co 1 well stuck him out into the road nncler his ,vaiTantv deed he can a k .Jir. CohvPll to make eompensati~n for the 1a1Hl that he lli<l not give him.'' 

.\Ir. Hi Ir.er furtlwr :aicl, pagp :wo, l i lll' 1."): 41 ot ~Ir. Ktrong, in vie,,· of .\'0111· ·muminµ; np in which ,rnn argue that )iJ r. 8hapiro ':-; prop<'rty would h' taken away without eompensatiou. And the point of this is that if he didn't have the property, it couldn't lw taken away from him." 
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.1L.e citations of coum,el do not meet the ,situation 
iu this ease, for counsel did not introduce tacts not 
m e\'l<.lenee, but merely argued on the facts that 
had been admitted in evidence, and only met the 
nnsleadmg argument of derendarnt1s counsel. _ut 
wa::; purely comment and argument, which is proper. 

'l'he defenaant could not llave been injured by it 
beeau::,e the court very clearly pointed out the issue 
arnl properly directed the jury. 

It was, however, true as a niatter of argument 
that ii Hhapiro did not own the property it would 
not be taken away from him without compensation. 
lt \'vas also true, as a matter of argument in answer 
tu ~lr. ;:,trong's contention, that ~\lr. Shapiro could 
ask Mr. Colwell to give him what lw purchased, and 
if Col well had stuck him out into the road under a 
warranty deed he could ask Col well to make 0om-
pensation. Whether that compensation was ade-
quate or not would be another matter. 

It is, therefore, resvectfully submitted that since 
tht1 case was fully tried on its merits without any 
injury to the defendants that the appeal •should be 
dismi:::;sed. 

GEORGE S. SILZER, 
RUSSELL E. WATSON, 

Counsel with Respondent. 





Trm BOROUGH OF RoosEVELT, 
( Plaintiff) Respondent, On Appeal 

v. from Middlesex 
TIEIOLL' SnA P1RO, ET AL. Circ uit Court. 

(De fendant s ) Appellants. 
) - ---------- --~ 

Br ief for Appellants. 

This is an appe al from a judgment in favor of the 
plaintiff in an action of ejectment brought by the Bor-
1lugh of Rooseve lt against Herman Shapiro and Jacob 
Levinson. T he land in controversy is sixteen feet in 
d pth of the entire fr ont of fifty feet on Rahway avenue 
( or 'nion Lan ding Road ) of two lots belonging to de-
fendant Shapiro . 

The matter in dispute and upon which the case tu rns 
i · the true width of the highway , which is claimed by 
the borough to be sixty feet and by the defendants to 
lie only forty-fo ur feet wide. 

The road is an ancient one and there is no return lay -
ing it out (p. 2 16, l. 8 ) nor any record giving its width 
(p. 274), which as defined by fences varied greatly in 
different places. 

The Borough of Roosevelt was incorporated by spec-
ial act approve d April 1 I. 1906 ( P. L. 1906, 161) , 
which was adop ted at the election provided for in sec-
tion 3 of the act on th e first day of May in sa id year. 
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A year or two prior to the incorporation of the bor-
ough the <]_uestion of the width of Rahway avenue had 
been agitated by the Township of vVoodbridge, in which 
it then was (p. 194). After the incorporation the bor-
ough authorities proceeded to open the road to a width 
of sixty feet throughout ( for that purpose cutting dom1 
a row of very large trees) and graded and laid a cement 
sidewalk. 

The width so established by the borough required a 
setting hack of the southerly line of the road at Sha-

. piro's property of sixteen feet and cutting off that 
mnch of the building which occupied the whole front of 
his lots and was used by him as a dwelling house and 
store (p. 82; p. 16, 1. 12 and 30). 

To prevent this Shapiro filed a bill in Chancery and 
that court restrained further action by the borough 
pending a trial at law (p. 81, 1. 30, &c.). whereupon the 
present action was brought in 1909. 

I. 
THE COCRT ERRED IX PER1IITTI~G TTIE 

JGRY TO CONSIDER A ::.\IE;\SC"RE:\1E1TT FRml 
Tll E HK \D OF THE WOR:\I FOR THE PCR-
POSE OF FJXIKG THE LI~E OF R.\HWAY 
,\VEXVE . 

. \ principal reliance on the part of the Dorough a, 
sustaining its claim as to the true width of the road wa) 
the alleged correspondence of the southerly line of 
Rahway avenue as fixed by the Dorough with a meas• 
urement from a so-called "worm'' putting out of Mill 
Pond Creek as mentioned in a deed from Peter roe to 
Benjamin Xoe, ::.\1arch 29, 1811 ( recorded in ::.\Iiddlesc · 
Clerk's Office, Dook 9 of Deeds, p. 164). 

This deed conveyed land adjoi11i11g the Colwell tract. 
of which the Shapiro lots are part, and the description 
is fully and accurately set forth in the case at page 112. 

except that the word "jutting'' at the end of line I I 

should be "pu,tting,'' as it appears in :\Ir. Silzcr's read-
ing, page 120. line 3. 
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The "worm" extends northerly from the crerk some 
26o feet. and it was testified that taking tbe first course 
of the d scription. namely, "X. 25 degrees 15 minutes 
ea ·t 16 chains 50 links from the head or 11ortherly enri 
of the worm the measurement comes exactly to th~ 
southerly line of Rabway avenue as fixed by allowing 
si.·ty feet from the northerly line, the northerly line 
not being in dispute. 

This corrobo ration of the plaintiff's claim, however, 
is obtained only by doing violence to the plain language 
uf the deed. 

The point from \'vhich the m eas urement of the first 
rnurs e is to he taken is the ju11rtio11 of the creek a11d 
tlie z, arm, while the plaintiff measures not from the 
creek hut from the other end of the worm-a distanc :2 
of ahout 260 feet from the creek. 

The question of the construction of the description i11 
this respect was much discussed during the progress of 
the case, defendant's counsel insisting that it was a 
matter for the Court as a question of law ( p. r 16. 1. 20). 

J n charg ing the jury ( pp. 302-303) the Court, after 
-;aying that the single question presented to the jury is 
tl1e true widt h of Rahway avenue. &c., &c., proceeded 
,ts follows : 

''There is very little that the Court can give you to 
aid you in coming to a conclusion on it. I do not care 
to discuss the arguments made about the deed. the an-
cient eked which was put in evidence; I do not care 
to impress the view of the Court upon you in that r e-
~pcct in either way. You t.C1ill remember that it turns 
H/1011 the construction of a deed, and the accuracy of 
distances and directio11s from 7.'-1hat is called a worm, 
or tlze side of a 7.l'Onn, which empties into a small creel?. 
There are other references in the deed, which the sur-
veyors in the case have dealt with, and which counsel 
hcwe argued to you with earne~tness, as to the true lo-
cation of this highway as indicated by those lines and 
di:tances and directions. and the Court feels it would 
he better to let you ta!?e the question and determine 
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it upon such co11rlusio11 as you shall reach as to all of 
the record testimony in the case, plus so much as ap-
pears to have been brought in by recollection of wit-
nesses, and the opinion of the expert surveyors." 

Defendant's counsel (p. 305, top) excepted ''t o so 
·much of the charge as permitted the jury to consider, 
for the purpose of determining the southerly line of 
Rahway avenue, a measurement from the head of the 
worm," and this part of the charge is made tb ! r5tli 
ground of appeal (p. 6). 

The beginning point from which the mea<;urernent of 
1 6 chains 50 links ( or 1089 feet) is to he taken is rixcd 
in the description ( p. 1 I 2) in three different ,m ys: --
( r) It is defined at the outset as being "at a ',take 
planted on the east side of the millpond creek. on t 1w 
north side of a small worm putting out of said ::reek," 
thus plainly indicating the junction of the cr ('.ek a;1cl 
·worm : ( 2) The closing course is "thence clown sairl 
creek as it runs the several courses thereof to th e 11lace 
of heginning," which again fixes the beginning point a:: 
being on the creek; (3) The tract conveyed is hounded 
·easterly by lands o.f Peter Noe, northerly aw-I "e -.;terly 

h:; highways, southwesterly by lands of Peter Xr.Je. :rn1l 
~rrntheasterly hy his millpond creek" no roor1rlary 011 
the worm being given. 

The jury therefore should have heen tolcl th at the 
n1eas1-uement from , the head or northerly c11d of the 
,-vorm could not be considered in fixing the true line of 
H_3,hway avenue, for the reason that no mea sur ement 
from that point is recognized by the deed. 

Instead of so instructing them the Court lef t the 
whole matter to the jury, so that they were obliged to 
determine for themselves from what point the r~ )1J 
feet should he measured and at liberty to mak e such 
use of that measurement as they might think proper. 
This was error. 

The question involved was not as t0 the land con-
veyed hy the Noe deed, but whether this particul ar part 
of the description could be used in fixing thP. line o f th~ 
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!1ighway opposite an adjoining tract. 
J f the object had ·been to determine what lai:d \4as 

<•ml1raced in the l\oe deed. tahng the 7,e_1hot? rlescripticn 
tooft/ier it is evident that the distance called fot in the 
fir..,l cour se is an error. This, however, would not viti-
ate the description, b~causc other parts of the descrip-
tion ,rn ukl he sufficient without this measurement to 
locate the prop~rty. This measurement, therefore. 
wuulcl simply he rejected; hut it could not be used for 
any purpos e as an accurate measurement from a differ-
c11t point fr om what the language itself calls for. There 
is no amb iguity, latent or otherwise. The language is 
plain, and nothing in the application of the language 
to the lan d described creates any doubt as to the loca-
tion of the point from which the measurement is to be 
taken. It is a mere question of constrnctio11 as dis-
tinguishe d from one of locatioll. 

The distinction is clearly pointed 6ut by Chief J us-
tice Green in Opdylce 'i'. Stephens, 4 Dutch. 83, quoted 
in Curtis -z· . ..:foronson, 20 Vroom, 68. 

II. 
Tl IE COCRT ERRED I~ AD:.\1ITTIXG rn E\'I-

DL TCE THE VIDAL :.\1AP. 

The so-called Vidal map is a map fil::d in the :.\1icdle-
::-e_· County Clerk's Office purporting to have been n~<1.clc 
in r826 by Francis Vidal. laying out the property ad-
joining- the Colwell tract ( p. 122, 1. JO). 

This map showed Rahway avenue in front of the 
property therein delineated ( not the Colwell tract of 
\\'l,ich Shapiro's lots are part) as sixty feet in width. 
~hapiro did not claim title under the owner of the tract 
111 the \ .iclal map, so that he was not in any way privy 
to it. 

The admissi on of the map was objected to as not evi-
dence aga inst the defendant. and because so far as ap-
pears the width of sixty feet on the Vidal map may 
have originated in a dedication by the owner of that 
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tract (pp. 122-123). The map was admitted, however 
( p. 124), and its admis ion is complained of as the 3d 
groun<l of appeal ( p. 4). 

Ill . 
THE COURT ERRED ALSO I T AD:\1IT TI 1 TG 

I~ E\ ' IDENCE THE CROWELL MAP . 

This was a map of the tract formerly own ed hy Dr. 
Crowell adjoining the Colwell tract on the side opposite 
to the tract in the Vidal map. The Crov,,ell map was 
dated in 1903 and filed March 27, 1905. It was not 
proved to be an accurate survey of the propert y at the 
tirne it was made. It was objected to as irrel evant and 
11ot admissible against the defendants, and as not proved 
(pp. 163-165), and as having originated since foe con-
troversy as to the width of the road had arisen \ p. 162). 

i)ut was admitted , ( p. 181) upon proof that Dr. Crowell 
in r905 had made conveyances by reference to it ( p. 
179). It was claimed that this map also showec a 
width of sixty feet ·for Rah\vay avenue. 

The admission of this map was clear error. It was 
not even an ancient map, being not more than ten year., 
old at the time of the trial. 

It did not purport to relate to the land in question. 
The Court seemed to think the map admi ssible as a 

recognition of the highway by the own er. But any such 
recognition was res inter alias acta. and could not he: 
urged as against these defendants. It wa s so urged. 
and doubtless to their injury . 

It was claimed on the part of the plain ti ff that the 
Vidal map showed a width for the highw ay of sixty 
fret for the length delin eated on that map on that side 
of the Colwell tract and that the Crowell map ( made a3 
recently as 1903) showed a similar width of the high-
way on the other side of the Colwell tract, and that the 
same width must be inferred in front of th e intermedi-
ate Colwell tract. although the Colwell trac t had been 
mapped in 1892 showing a width of only forty -four feet 
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for the avenue throughout the entire frontage of this 
tract, about 1150 feet (pp. 9-16). 

Dcfenciant's title was derived from Colwe11, who con-
veyed the two lots by separate deeds to Morris Stein-
berg, July 25, 1893, and October 8, 1896 (pp. 104-105, 
307). Steinberg conveyed both lots by one deed to 
Shapiro, :.\lay 22, 1902 ( pp. 74, 307). 

IV. 
TlIFRE WAS ERROR ALSO I AD:\/JJTTING 

Tll E TWO DEEDS FROM CROWELL TO WI~-
CIIELL. 

These two deeds wer admitted as showing that 
Crowell 1,ad made conveyances according to the map 
which had been filed in his name ( pp. 163-164), and as 
an adoption of the map ( p. 180, 1. 30), and on these 
c!Lecls the Crowell map was admitted (p. 181, 1. 12). 

It cannot be claimed that the admic.sion of these deeds 
was immateria l and barmless, for the remarks of the 
Court natura lly gave the jury to understand that the 
action of Crow ell in making the may and making deeds 
\\ ith reference to it was of some significance and was 
some endence of "what the street actually was" (p. 
179, 1. 15; p. 160, 1. 30; p. 161, bottom). 

The I oth and I 1th grounds of appeal are based on 
the admission of these deeds respectively. 

V. 
THE COC RT ERRED ALSO L PERMITTING 

COL'. TSEL FOR PLAINTIFF TO lTRGE MAT-
TEPS BEFO RE THE TGRY I:N SUMMING l'I' 
WlIICH WERE NOT PROPER FOR THEM TO 
co. TSfOER, AND TOT 1 TERPOSI G WHE)J 
REQCESTED SO TO DO ON THE PART OF 
DFFE. rn \. -Ts. 

In the course of :Mr. Silzer's summing up the follow-
i11g occurred ( pp. 299-300) : 
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":.\1r. Silzer: I say that Mr. Strong has said this i · 
a case of taking Mr. Shapiro 's property without com-

pen sating him. I say that there is no sitch dan ger i1z 
this case, and there should not be a11y sitch th onglzt, 
beca1tse J1r. Shapiro, if he has purchased fro ni Jfr. 
Colwell one hundred feet, he is entitled to as!? Mr. 
Col-zc:ell to gfr._re him the one himdred feet, and if Col-
'i.C'ell stuclc him out into the road under a warrant y deed, 
he can ash Mr. Col w ell to make compensation for th1: 
ia11d that he didn't gi7.·e him. 

"Mr. Strong: I desire an exception to that. 
"Exception allowed-sealed accordingly. 

"Ju dge. 
''Mr. Strong: I ask your Honor to direct th e jury to 

disregard that language. and to say to them that the 
c1uestion of Shapiro's recovery against his gra mor , or 
any gran tor, is immaterial in the case, and should not 
be considered by them. 

":.\Ir . Silzer: ~ot in view of your summin g up, in 
which you argued that Mr. Shapiro ·s propert y woul,! 
be taken away without compensation. And the point 
of this is that if he didn't have the propprty, it couldn't 
be taken away from him. 

" .Mr. Strong : I have my exception. I only want to 
get your Honor's ruling. I think you did rule against 
me, and I want it to appear, and my excepti on to ap-
pear. I have it, as J understand it. 

"The Court : Yes. 
":i\l[r. Silzer: The real man was the man sitti ng there. 

You heard him go on the stand. 
"Mr. Strong: I ask an exception to this. 
"The Court : Is this a warranty deed? 
"::vlr. Silzer : Yes , sir. 
"The Court : Very good." 
This is the 13th ground of appeal ( p. 5). 
Counsel was thus permitted without restrain t or cor-

rection, though against timely protest on the part of th~ 
defendants, to argue to the jury that there would he no 
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loss to Shapiro in the event of a verdict against him. 
because :.Ir. Colwell would be obli'ged to compensate 
him unde r his ,,varranty deed. 

That such an argument was wholly illegitimate and 
improp~r hardly needs to be pointed uot. 

l f • hap iro had had a complete remedy on Colwell's 
warranty that would have had nothing to do with the 
qu..,stion of the true width of Rahway avenue, and 
\rnuld have afforded no reason for a verdict against 
him. 

But in fac t Shapiro had not an adequate remedy on 
Colweil's covenant. Colwell conveyed the lots in 1893 
and I Sc_/:;, when they had no buildings on them, the 
con icleration of one de ::.d being $250 and of the other 
S275 p. 307) . In the event that 'Shapiro should be 
evicted fro m sixteen feet of the one hundred feet depth 
called for by th e deeds , the extent of his recovery 
<igainst Colwell would be a proportionate part of $525, 
the aggrega te con ideration of the two deeds. Colwell 
could not be required to make good any part of the in-
jury to the valuable buildings which at the time of the 
trial covere d the entire front of the lots, an<l which 
\\"Ot1lcl eithe r be ruined or would have to be moved back 
at large expe nse, if the Borough should be successful. 

ln Blaclw zan 'l '. Ti/est Jersey and Seashore R. R. Co. 
,N ['room, 1, counsel in summing up made a statement 
of a fact which was not in evidence to which the oppos-
ing counsd excepted. The trial Judge declined to ruh~ 
on the excep tion and permitted counsel to reiterate the 
-,tatLment. The Supreme Court set aside the verdict, in 
an opinion by the present Chief Justice, saying: "The 
proper adm inistration of justice in civil as well as in 
criminal act ions. requires that counsel be allowed the 
widest scope in his discussion of the evidence in a cause, 
hut when he travels outsicie of the evidence, bases argu-
ments on fact s which have not heen proved, and appeals 
to the prejudice of the jury, he not only far exceeds 
hi, privi lege, but by his conduct vitiates a verdict in his 
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client's favor, if exception is taken by his adver sary t0 

such statements. " :fhe Chief Justice also quoted the 

language of Jnclge Andrews in Williams ,:•. Brooldy11 

Ele 'i. ated R. R. Co. 126 N . Y. 96, as clearl y and ad-

mirably defining the privilege of counsel in summ ing urr 
and the limitati ons of that privilege , the langu age so 

quoted being in part, "where counsel in summi ng up, 

proceeds to dilate upon facts not in evidence, or to press 
upon the jury co11sidcrations ,:~•hich the jury lza,1c 110 

right to regard, it is the plain duty of the Court upon 

objection made to interp o se ; and a refusal of the Court 

to interpose, where otherwise the right of the party 

would •be prejudiced, would be legal error." 
Cpon all the grounds above stated the ju dgment 

hould be revers ed. ' 
ALA~ H. STRO:-JG , 

Of Counsel with Appell ants. 
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