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1.

DISCIPLINARY PROCEEDINGS - FALSE STATEMENTS IN LICENSE
APPLICATION - FRONT - CRIMINALLY DISQUALIFIZED STOCKHOLDER -
FATLURE TO KEEP BOOKS - LICENSE SUSPENDED FOR BALANCE OF THE
TERM WITH LEAVE TO LIFT AFTER 80 DAYS UPON FROOF OF
CORRECTION OF UNLAWFUL ACTIVITY.

In the Matter of Disciplinary

Proceedings agsinst

)
) /
Dap and Down Club, Inc.
& Nineteentn Ave. )]
Newark, ¥. J., CONCLUSIONS
) : and
Holder of Plenary Retail Consumption ORDER

License C-1, issued by the Municipal )
Board of Alcoholic Beverage Contreol
of the City of Newark. )

G e mm e o > m— o— — — —— o— - g2

A. Williem Sala, Jr., Esg., Attorney for Licenses
Dennis M. Brew, Appearing for Division

BY THE DIRECTOR:

"10

nz
@

Licensee pleads guilty to the following charges:

In your short form application dated June 15, 1971 and filed on June 24,
1971 with the Municipal Board of Alcoholic Beverage Control of the City
of Newark, upon which you obtained your current plenary retsil con-
sumption license in answer to Question & you, after listing Cecelis
Baulkman and Michael A. Contino as the holders of 80% and 20% respective_
ly, of your issued and outstanding stock, failed to disclose in answer
to (Question 10 therein a change in facts in your last prior long-form
application, viz., to show a change in answer from "No" to "Yes™ to
Question 22 in said long~form application which asks: '"Has any corpora-
tion, partnership, association or individual other than the stockholders
hereinbefore set forth any beneficial interest, directly or indirectly,
in the stock held by said stockholders? o If answer is "Yes",
state details ", to show and disclose that Cornelius
Baullman had such interest in that he was the real and beneficial owner
of 80% of the shares of stock listed in the name of Cecelia Baulkmang
such evasion and suppression of a material fact being in violatlon of

Re S. 33:1~25,

In your aforesaid short~form application for license you failed to dis-
close and show in answer to Question 10 therein a change in facts in
your last prior long-form application viz., a change of answer from "No¥®
to "Yes" to Question 24 in said long-form application which asks: "Does
the individual signing this application on behalf of said corporation
know, or have any reason whatsoever to believe or suspect, that any of
the officers or directors of said corporation, or any holder, directly
or indirectly, by any device or subterfuge whatsoever, of more than ten
{10) per cent in beneficial interest of the capital stock of said cor-
poration would fail to qualify as an individual applicant for the license
hereby applied for in any respect 2% and to show and disclose
you knew and had reason to know that Cornelius Baulkman, who indirectly
was the holder of 80% of your issued and outstanding stock in the nams
cof Cecelia Baulkmsn, as aforesaid, would fail to qualify as an in-
dividual applicant for the reason of the fact that he had been conviected
of crimes inveolving moral turpitude to wit: assault with intent to rape
and breaking end entering with intent to rape in Essex County Court on
May 21, 1947, entering and larceny in Essex County Court on July 20,1955
such evasion and suppression of a material fact being in violation of

R. S. 33:1-25,
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"3, In your aforesaid short-form application for license, you failed to state
in snswer to Question 10 therein & chenge in facts in your last orior
long-~form application viz., & change from "No"™ to "Yes™ to Question 29
which asks: "Has any individusl, partnership, corporation or associa=
tion, other than the applicant, any interest, directly or indirectly,
in the license appliced for or in the business to be conducted under
said license? If so, state names addresses and interest of such
individuals, partnerships, corporations or associations ny
and to show and disclose that the aforementioned Cornelius Baulkmsn had
such an interest in that he, indirectly, through the said Cecelisa
Baulkmen had such an interest; as hereinabove set forth in the license
applied for ardin the business t¢ be conducted under said license;such
evasion and suppression of a material fact being in violation &f R.S.
33 H 1-25 °

"o In your short-form application for license you failed to state in answer

to Question 10 therein a change in facts in your last prior long-form
application, viz., a change of answer from "No" to "Yes" to CQuestion 30
in said long-form application which asks: "Has the applicant agreed to
vey to any employee or other persons (by way of rent, salary or otherwise ),
all or any portion or percentage of the gross or net profits or income
derived from the business to be conducted under the license applied for?

If so, give complete details s" and to show
you had agreed to permit the aforementioned Cornelius Bsulkman to retain
the profits and income derived from your licensed business; said evasion
and supvression of a material fact being in violation of R.S. 33:1=25,

14

5, From on or agbout October 17, 1966, to date you knowingly aided and
abetted said Cornelius Baulkman to exercise, contrary to R. S, 33:1-26
the rights and privileges of your successive plenary retsil consumption
licenses; in violation of R. S. 33:1-52,

"6, From on or about July 1, 1967, to date, you failed to have and keep
a true book or books of account in connection with the operation and
conduct of your licensed business, viz., & record of all monies received,
a record of the source of all monies received other than in the ordinary
course of business, and a record of all monies expended from such re-
ceipts and the names of the persons receiving such monies and the purpose
for which such exp%Fditures were made; in violation of Rule 36 of State
Regulation No. 20, ‘

Absent prior record, the license will be suspended on
charges 1 through 5 herein for ninety days (Re Scott's Tavern,
Inc., Bulletin 1733, Item 2; Re Mack's In-Crowd Bar Inc., Bulletin
T8T0, Item 33 Re The 331 3road Ave., Corp., Bulletin 1895, Item
2), and for ten days on chaorge 6 herein (Re 0.K. Corral, Inc.,
3ulletin 1832, Item 6), making a total of one hundred days, with
remission of twenty days for the plea entered, leaving a net sus-
pension of sighty days. '

However, as the unlawful situation has not to date been
corrected, the license will be suspended for the balance of its
term, with leave granted to the licensee or any bons fide transferee
of the license to apply to the Director for 1iftIng of the suspension
whenever the unlawful situation has been corrected, but such 1ift-
ing shall not be granted in any event sooner than eighty days from
the commencement of the suspension herein,

Accordingly, it is, on this lst day of February 1972,
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2

ORDFRED that Plenary Retail Consumption License C-1,
issued by the Municipsal Board of Alcoholic Beverage Control of the
City of Newark to Dap and Down Club, Inc., for premises 6 Nineteenth
Avenue, Newark, be and the same is hereby suspended for the balance
of its %term, viz,, until midnight June 30, 1972, effective at
2 a.m. Tuesday, February 15, 1972, with leave to licensee or any
bona fide transferee of the license to apply to the Director by
verified petition for the 1lifting of the suspension whenever the
unlawful situation has been corrected but in no event sooner than
eighty (80) days from the commencement of the suspension herein.

Richard C. McDonough
Director i

DISCIPLINARY PROCEEDINGS - GAMBLING (NUMBERS) - LICENSé
SUSPENDED FOR 90 DAYS, LESS 18 FOR PLEA, -

In the Matter of Disciplinary
Proceedings against

XeP.Ys Corp.
t/a The Play Girl Lounge

1135-37 South lith Street CONCLUSIONS
Camden, N.dJ., and
CRDER

Holder of Plenary Retall Consumption
License C~-157, issued by the Municipal
Board of Alcoholic Beverage Control of
the City of Camden.

Piarulli and Vittori, Esgs., by Michael J. Piarulli, Esqe.,
, Attorneys for Licensee
Edward F. Ambrose, Esq., Appearing for Division

BY THE DIRECTOR:

Licensee pleads non vult to a charge that on divers
occasions between March 19 and 29, and on April 1, 1971, it
permitted gambling on the licensed premises, viz., 'numbers
game", in violation of Rule 6 of State Regulation No., 20,

Absent prior record, the license will be suspended
for ninety days, with remission of eighteen days for the plea
- entered, leaving a net suspension of seventy-two dayse
Re Campisi, Bulletin 2015, Item 10,

Accordingly, it is, on this 2nd day of February 1972,

ORDERED that Plenary Retail Consumption License C-157,
issued by the Municipal Board of Alcoholic Beverage Control of
the City of Camden to X.P.Y. Corp., t/a The Play Girl Lounge for
premises 1135-37 South L th Street, Camden, be and the same is
hereby suspended for seventy-two (72) days, commencing 2:00 a.m.
on Monday, February 7, 1972, and terminating 2:00 a.m. on
Wednesday, April 19, 1972,

Richard G. McDonough
Director
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3. DISCIPLINARY PROCEEDINGS - PURMITTING LEWDNESS ON LICENSED
PREMISES - LICENSE SUSPENDED FOR 30 DAYS.

In the Matter of Disciplinary
Proceedings against

Joseph Petrucci
t/a Crystal Inn v CONCLUSIONS
7 Park Avenue and
Paterson, N. J., ) ORDER

Holder of Plenary Retail Consumption )

License C-175, issued by the Board of - :

Alcoholic Beverage Control for the ) /

City of Paterson. /

Goodmsen and Rothenberg, Esgs., by Sylvan Rothenberg, Esq.,
Attorneys for Licenses

Edward F. Ambrose, Esq., Appearing for Division

BY THE DIRECTOR:
The Hearer has filed the following report herein:

Hearer'!s Report

Licensee pleaded not guilty to the following chargé:

"On May 1, 1971, you allowed, permitted and suf-
fered lewdness and immoral sctivity in and upon
your licensed premises, viz., in that you
allowed, permitted and suffered a female person
to perform on your licensed premises for the
entertainment of your customers and patrons in a
lewd, indecent end immoral manner; in vioclation
of Rule 5 of State Regulation No. 20."

The Division offered the testimony of two ABC agents in
substantiation of the charge.

Agent G testified that, accompanied by agent S, he entered
the licensed premises (a tavern) on May 1, 1971 at 9:15 p.m., satbt
at the far end of a "U"-gshaped bar, approximately seven feet dis-
tant from & raised "go-go" stage which was contained inside the
"U", Upon entry he observed a female, identified as Barbara
Rivers tending bar. A male, identified as Ralph Trombino, was
acting in a managerial capacity. A female, identifisd as Marija
Huestis, was performing on the go-go stage. Approximately twenty
patrons were in the barroam,

The agent described the dancer as being attired in a
"G" gstring and with pasties approximately the size of a silver
dollar covering the nipples of her breasts. She also wore a
" . .transparent mesh type cloth which only covered the pasties
and this was secursd by elastic going around her neck and the
elastic at the bottom of her breasts.”" A clasp was affixed to
the elastic which held the mesh cloth together. A four-inch
patch secured by an elastic which went around the dancer's
waist and between her buttocks, when removed, revealed & smaller
patch. Her buttocks were completely exposed. The femals
danced to the rhythm of music emanating from a juke box. Occa=-
sionally, while performing to a slow number, she would open the
clasp permitting the transparent mesh cloth to fall aside com-
pletely thus expcsing her breasts completely except for ths
pasties, She would then "...walk back and forth on the stage,
grasping her breasts with her hands and moving her breasts up
and down and on & couple of occasions she would take the
breasts with her hands and squeeze them together." Occasionally,
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while performing & fast number, the dancer would pick up a
piece of mesh cloth approximately four or five fset long and
move it back and forth with her hands between her legs and at
times touch her private part.

This performance concluded at approximately 9:45 p.m.
She resumed her performance at approximately 10:30 p.ms, She
performed similarly until about 11:05 p.m. when it was -termi-
nated because the agents identified themselves to the barmaid
and to Trombino.

It was stipulated that the testimony of agent S would
be similar to the testimony elicited from agent G.

In behalf of the licensee, Ralph Trombino tes%ified that
he is employed as the manager of the licensed premises: He
observed the go-go dancer's performancs and attire and it was
his opinion that she perfomusd a normal go-go dance and that she
did not perform in a lewd, indecent or immoral manner,

On cross examination the witness conceded that the
dancer was wearing pasties covering her nipples and a veil which
she occasionally loosened exposing the area of the breasts
covered only by the pasties. The witness further conceded that
this was known as "topless dancing'". Finally, the witness
asserted that he was generslly engaged in pursuing his usual
duties as manager and did not particularly concentrate his obser-
vations on the dancer. :

Marija Huestis testified that she is employed as a
professional dancer. She admitted wearing pasties and a sheer
cloth covering the pasties; denied rubbing & veil between her
legs and asssrted that if she, at anytime touched her breasts,
it was for the purpose of adjusting the netting or fastening the
hook so that her breasts would not be exposed. She performed
in New Jersey for five or six years and no one ever cautioned
her that her performance was violative of any regulationse.

On cross examination the witness testified that she
interprets topless dancing to measn that the performer's upper
part of her body is completely nude including the absence of
pesties. On the night elleged she wore pasties and a net
which covers an area approximately two inches to each side of
the pasties. The net is held together by an slastic around
her neck and under the breasts. Occasionally, the netting
slips and when that occurs her breasts ars coversd solely
by the pasties until she adjusts the netting in place. The
netting is sheer, it permits a view of the pasties that she
wears.

Nicholas Argenti tegtified that he patronizes the
licensed premises usually on a weekend and for approximately
an hour each visit., On May lst, he patronized thes tavern for
epproximately twenty minutes and saw the dancer perform for-
approximately six minutes of that timse. He did not recall what
time he was in the tavern. He saw the agents there. He did
not see the performer squeezing or cupping her breasts or
passing & vell between her legs. He did not consider her per-
formance or dress lewd, immoral or indecent. The performer was
wearing pasties and was braless. -

The testimony of Sheilann Lozorchak who usually
patronizes the licensed premises on weekends was similar to the
evidence offered by the previous witness,
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In his argument on a motion to dismiss the- charge and
again in his argument for acquittal, licensee argued (1) that
the Division feiled to set a guideline, a definition or a
standard relative to what constitutes lewd, immoral or indecent
activity; and (2) that, in anyevent, the facts failed to estab=-
lish that the dancer performed in a lewd, indecent and immoral
manner &as charged,

Upon due consideration of all of the evidence herein
and the legal precedents I find as a fact that the dancer may
be characterized as having performed "topless™. It has been
established that the performer wore pasties which merely
covered the nipples of her breasts and a transparent veil
which did not conceal the performer's breasts even when ,jthe
vell was in place.

The licensee'!s legal contentions are destroyed by
precedent.

In the case of In re Club "D" Lane, Inc., 112 N.J.
Super. 577 (App. Div. 1971), bearing & striking similarity to
the case at hand, both factually and as to the charge lodged
against the licensee (wherein two go-go dancers wore transparent
bibs and pasties covering only the nipples on the breasts), the
court held, as follows:

"A license to sell intoxicating liquor is-
not a contract nor is it a property right. Rather,
it is a temporary permit or privilege to pursue
an occupation which is otherwise illegal. Since
it is & business attended with danger to the
community, it may be entirely prohibited or be
permitted under such conditions as will limit
to the utmost its evils. Mazza v. Cavicchia,

15 N.J. 498, 505 (195L)."

and further:

"We are not here concernsd with the censor-
ship of & book, nor with the alleged obscenity of
a theatrical performance. 'Our immediaste interest
and attention 1s confined to the disciplinary
action taken against the licensee of a public
tavern, whose privilegesmay lawfully be tightly
restricted to limit to the utmost the evils of
the trade.! McFadden's Lounge, Inc. v, Div. of
Aleocholie Bev. Control, 33 N.J. Super. b6l, 606
{App. Dive. 1954 ). Lewdness or immorality for the
purpose of alcoholic beverage control may be
determinable on a distinctly narrower basis than
for purposes of regulation of commercial entor-
taimment generally. Davis v. New Town Tavern,

37 N.d. Super. 376, 370 (Appe. Div. 1955); Jeanne's
Enterprises, Inc. v, State of New Jersey, etc.,

93 N.doe Supero 230 (Appo Dive 1966)9 aff'd o.be
48 N.J. 359 (1966).

The public policy of this State strictly
1limiting the type of permissible entertainment in
taverns was recently declared in Paterson Tavern &
Grill Owners Assn. Inc., et al. v. Borough of
Hawthorne, 100 N. J. Super. 433, 430 (App. Div,
19707, rev'd on other grounds, 57. N.Je 150 {1970),
where the court stated: L
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"The ordinance sesks to ban from
Hawthorne's taverns and other licensed premises
the 'topless! and fbottomless?! entertainer or
dances., The community hes a right to protect
itself against this kind of an immoral atmos=
phere which exists elsewhere inm the United
States. Such so-called ‘entertainment?! 1is
nothing more or less than an appesl to the
prurient intersst. It is balt to bring cus-
tomers to the bar and hold them there, for
the obvious purposs of incrsasing the sale
of alcmho;xa b@ve“aéese 1t may be valldly
curbed, as Hawthorne provides in its ;
ordinance@gﬁ /

It is noteworthy that the court {at pp.580, 581) aptly
pointed outs

H

".esthat all licenseses are charged with
knowledge of the admonitioc on of former Director
Joseph F. Lordl exzpressed in an earlier pro-
ceedxng against a licensee charged with employ-
ing 'topless? femaL@ en iployses set forth in
Bullstin 1778, Item 5, reprinted in Bulletin
1805, Item 1 as follows:

'In passing, however, I wish empha=-
txcnllv to advise &ll licensees, that
s0 called ‘topless' female employees,
whether @,iuxu;lﬂ@ -3 or otherwise, and
whether wibth pasties described by the
Division agents or thse xaxver cnes
described by t icensee's witnesses,
wi 11 not be to ted on licensed
premises in th tate, !

Finally, it should bs emphasized that insofar as New
Jersey is concernsed, there sxists no conflict of authority with
reference to the lex mammilarias or the legal principles relating
to the topless female, Cf. Plswpsn Incorpor&tion@ Bulletin
1778, Item 5, aff'd by the ALppeliate Division in Playpen Incorpo-
ration v. Division of Alcoholic Bsverage Control, {1969) not
officially reported, reprinted in Bulletin lﬁogy Item 13 Mrss
Jay's, Inc., Bulletin 1903, Item 2, aff'd by the Appellate
Division in Mrg. Jav's, Inc., v. Division of Alcohollc Bsverage
Control, (1971}, nct offlalaliy reported, reprinted in Bulletin
1967, item 2% Re Agron, Inc., Bulletin 1840, Item 3.

After carefully considering and evalaatizg all of the
evidence adduced herein end the ‘uual principles applicable
thereto, I conclude that the Divislon has proved it's case by
clear and convincing testimony and by & [fair preponderance of
the credible evidence, I thezeiora racommend that the licensee
be found guilty as charged and az 2 necesgsary corollary thereto,
I further recommend that the licenses's moblen for a dismissal
of the charge be denied.

Licensee has no prior asdjudicated record of suspension
of license., I further recommend that the license be suspended
for thlrty days. Re In re Club "D" Lane, Inc., Bulletin 1900,
Item 3, afftd 112 N.J. Super, 577 (ApDs DLiva 1971)e
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Conclusionsg and Order

No sxceptions to the Hearer's report were filed
pursuant to Rule & of State Regulation No, 16,

Having carefully considered the entire record -
herein, including transcript of the testimony, the exhibit
and the Hearer's report, I concur in the findings and
conclusions of the Hearer and adopt his recommendations.

Accordingly, it is, on this 7th day of February
1972, !

: ORDERED that Plenary Retail Consumption License/
C-175, issued by the 3card of Alcoholic Beverage Control for
the City of Paterson to Joseph Petrucci, t/a Crystal Inn, for
premises 7 Park Avenue, Paterscn, be and the same is hereby
suspended for thirty (30) days, commencing at 3 a.m. Wednesday,
February 23, 1972, and terminating et 3 a.m. Friday, March

2, 1972,

Richard C., McDonough
Director

4, DISCIPLINARY PROCEEDINGS - SALE TO MINOR - LICENSE SUSPENDED
FOR 20 DAYS. ,

In the Matter of Disclplinary
Proceedings against

Tonata Druda

t/a Dan's

)
)
} CONCLUSI ON S
)

152-16l =156 Fowler Avenue an
s
Jersey City;,; N.J., ORDER

o

Holder of Plenary Retail Consumption
License C=309, issued by the Municipal
Board of Alcoholic Beverage Control of )

the City of Jersey City. )

Williem V. McLeaughlin, Jr., Esgq., Attorney for Licensee
Edward F. Ambrose, Esqg., Appearing for Division

BY THE DIRECTOR:

The Hearer has filed the following report herein:

Hearer's Report

Licensee pleaded not guilty to the following charge!

"On August &6, 1971, you sold, served and
delivered and allowed, permitted and
suffersd the sales, service and delivery
of slcoholic beverages, dirsctly or
indirectly, to & person under the age
of twenty-one (21) years, viz., William
Me==, age 173 in violation of Rule 1 of
State Reguleation No. 20."

The Division’s presentation was developed through the tes-
timony of the minor end two ABC agents who were specificsl ly assigned
to an investigation of allsged sales of amlocholic beverages to minors
et the subl ot premisss.
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William --~, an eighteen year old minor, gave the follow=
ing account: On August 6, 1971 (he was then seventeen years of age)he
entered the licensed promises and ordered two quarts of beer from
the bartender on duty, whom he later identified as James Drude.

Upon receiving the beer he paid $1.10 for it. He had made & pure
chase of beer on & prior occasion and was never asked, at that time
or on this occasion, for any identification for proof of age, nor
did he make any written representation with respect thereto.

When he left the tevern, he was stopped by two ABC agents
who questioned him with respect to his ags. He admitted his true
age as being seventeen years old after first displaying a false
draft card. He surrendered the alcoholic beverages in his possession,
and in the company of the agents he returned to the tavern. After
confrontation by the agents with the bartender, the minor was taken
to police headquarters.

On cross examination, he admitted that he had bsen in the
tavern on a number of prior occasions but had only actually pur-
chased alcoholic beverages on the date charged hersein, and one
prior occasion,

ABC agent De testified as follows: In pursuance to a
specific assignment to investigate alleged sales of of salcoholic
beverages to minors at the subject premises, he visited the premises
in the company of ABC agent M on the date charbed herein. Entering
the tavern at 9:45 p.m. the agents seated themselves at the bar
and observed the sale of the two quarts of beer to the said minor
by Druda. DBecause he believed this minor was about eighteen or
ninetesn years of age he followed the minor as he left the tavern,
and questioned him with respect to his age. The minor first
insisted that he was twenty-one years of age and produced a spu-
rious draft card. The agent did not believe him and upon further
questioning the minor finglly admitted his trus age.

The agent returnsed with the minor to the tavern and ques-
tionsd Druda about the sale. Druda admitbted that he did not
question the minor with respect to his ags, and was theresupon
placed under arrest charged with the unlawful sale of alcoholic
beverages to & ssvenbeen year old minor.

The witness explained that the reason hs did not stop
the minor immediatsly upon the said purchase was that he felt that
the patronage was belligerent; in fact, upon the confrontation,
the patromage did become excited and he heard one of the patrons
say to the bartender"...!'Let's get him, Are they giving you any
trouble? ...Let's get him, take cars of him...!'" However, the
bartender appeased them by saying"...'They are deing their job. I
sold to the minor. Please leave him alone.'"

It was stipulated that ths testimony of ABC agent M
would be substantially corroborative of that of the previous wite-
ness., He added that, in his opinion, the minor appeared to be
about eighteen years of age and the New York draft card which he
produced was obviously spuriouse.

James J. Druda teatified tlma & he scld beer to the minor
on the date charged herein and frankly admitted that he did not on
this occasion ask him for identification or obtain any written
representation with respsct to the minor's age., However, he stated
that the minor had bsen in- the premises on approximately seven or
eight prior occasions, on at lsast two of which he "challenged" the
minor because he felt that hs was under the statutory age.

On both of these occasions the minor producsd a driverts
license which reflected an age of twenty-ons years. He asserted
that the minor "...locked 21, might have been 20, I don't knowe
That 18 what he looked to me." Although he challenged him the first
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time he, neverthsless, fslt that it was necessary to "challenge"”
him on the second occasion "...I still had doubt. I asked him
again." However, he never w“quifed or cbteined any written repre-

sentation by the mincr that he was in fect, of statutory maturity.

of the tavern testified that, on
snder ask the minor for identifi-
ce view of the minor but from a

ig opinion he was "I would say

Thomag Shinnick, & patr
a prior occasion, he saw the bear

cation. He never saw the full-f
side glance observation, 11

In adjudicating z matter, we are gulded by the long
established principle that disciplinary prcce@dlngs againgt liquor
licensees are civil in naturs and require procf by & preponderance
of the believabls evidence Qﬁly@ Butler Oak Tavern v. Division of
Alcoholic Beverage Contrel, 20 NoJe 373 {1956 ): Freud ve Davis,
6l NeoJo. Super. 22 {App. Divse %6“5 The general rule in these
cases is that the finding must be based on competent legal evi-

ffag

A\—*
dence and must be grounded on a reasonable @@Pt&lnuy as to the
probablilities arising from & fair consideration of the evidence.
BZA CoJoSa EVidBHC@g 88C e 134.2@ A

I have had the opportunity To cobserve the demeanor of the
witnesses as they testified and to cobserve the appearance of the
minor. I am psrsuaded that the minor sppeared to be about eightesn
years of age. The fact iz that both ABC agents also were firmly
convinced that this boy was 2 minor well bslow the statubtory age.

It is clear to me that Drude must have felt that the pur-
chaser of these alccholic beverages was a2 minor because he admitted
that on two occasions he chsllenged him on that account. However,
he insists that the minor showed hima driver's license; however he
did not requsst written rspressentation nor was one given by the
minor.

The licensee produced & witness wh@ similarly had doubts
about the minor's ags.

NedoSehe 33:¢1=77 states that in order to provide a com=
plete defense, the llicenses must show all of the following:

{a2) that the minor falsely represented in
writing that he or she was twenty-mne (21) years
of age or over; and

{b) that the appearance of the minor was such
that an ordinary prudent person would believe him
or her to bs &wenty»ama (21) years of age or over;
and

f{ec) that the sale was made in good faith
relying upon such written representation and
appearance and in ths rsassonabls beliefl that
the minor was mctuelly twenty-one (21) years
of age or over.

I am persusded that an ordinsry prudent person would not believe
this minor to be of age.

The eattormey lovw icensee argusd that the minor pre-
sented a driver's llcen h showed him to be of age and that,
therefore, no further WT&V?SH y@nr@ senfetion had to be made.Hs cites
Laurino v. State of N.J v. of Alcoh. Bav. Contr, 81 N.J.
Supers 220 (App. Div. i reprinced im bulistin 154k, Item 1,
in support of his ﬁ@nwﬁ In Lamgéga 2 felss written represen=-
tation was mede by two minorTs 6o the local police officer
on Tingerprint @&@ﬁgﬁ & them and in compliances with a
local ordinance, The oo rerrowly written opinion con-
cluded that such poliocs stion cards sstlisfied the require-

fL
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ments of the statutory law as a valid representation in writing in
place of the form suggested by the Division to be used by the
licensee in such cases. :

However, this cass is limited to the peculiar facts and
circumstances therein. This Division has alweys held that written
representation as contemplated in the statute is a writing made
by the minor at or prior to the time of sale or service, 1In a
Special Note defining Rule 1 of State Regulation No, 20 (see p.86
of Rules and Regulations) it is specified such writing must be
signed by the minor in the presence of the licensee or his employee
and one in which the minor gives his name, address, age, date of
birth and, by signing the writing, makes & statement that he is
making the representation as to his age to induce the 1icensee to
make the sale. Such interpretation of the statute has been made
by the Division in numerous cases. See Re Fornaro, Bulletin 339,
Item 10; Cedar Bar of Bergen County, Inc., Builetin 942, Item 53
Re Wedemeyer, Bulletin 1050, Item 8.

In Sportsman 300 v. Nutley, L2 N.J. Supsr. 488 (App.
Div. 1956), the court specifically rejected a contention that a
showing of a driver's license constituted a representation in
writing that the minor was twenty-one years of age or over. In
that case, the court saide

"The agency has not, however, considered
that & !'falss representation in writing by the
minor! was intended to embrace such writings as
8 driver's license, a draft card, or e social
security card.”

The court added:

"Experience in cases similar to this indi-
cates for some reason licensess or their agents
are reluctant to 'embarrass' a minor by requiring
him to reduce to writing his name, age and addresse.
If licensees are willing to use their own methods
of determining the age of a minor, rathsr than
follow the statute, they do so at their peril and
must accept the consequencses of thelr neglect. It
wuld appear no mors difficult for the licenses
to follow the statutory requirement of having the
patron sign & representation of his age than
asking him to produce a draft card, driver's
license or similar document for the licensee's
purported examination. Where the licensee follows
the stetutory method, there is always the desirable
and substantial possibility that the patron, if a
minor, will refuse to commit himself %o writing
and will leave the establishment.®

The decision of Sportsman 300, supra. continues to be the
Division's policy and is applicable to the matter sub judice. It
should be noted, of course, that the minor has denisd even showing
or having been requested to show a driver's license or any other
representation as to his ags.

3ince two of the factual elements enumerated in the
applicable enactment were not established, he has failed to mest
the expulpatory requirement of the statutory defense to such
prohibited sale.

Licenseses must be held strictly accountable for viola-
tions of the statute and the rules with rsspsct to salss to minors.
The prevention of salss of intoxicating liquor to minors not only
justifissz but necessitetes the most rigid control. Hudson Bergen
County Retall Liquor Stores Asgociastion et 2l., v, Hoboken et al.,
135 Ne.doL. 502 (1947); In re Schneider, 12 N.J. sSuper. 4G, 56,
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After carefully considering all of the testimony with
respect to the said charge, and the applicable law, I conclude
that this charge has been established by a fair preponderance of
the credible evidence. Accordingly I recommend that the licensee
be found guilty of the charge. .

Licensee has no prior adjudicated record. It is, further,
recommended thet this license be suspended for twenty dayse.
Re Bembas, Bulletin 1984, Item 10,

Conclusions and Order

Written exceptions to the Hearer's report, with #up—
portive argument, were filed by the attorney for the liceQSee
pursuant to Rule 6 of State Regulation No. 16,

Having carefully considered the entire record hnerein,
including transcript of the testimony, the exhibit, the Hearer's
report, the exceptions filed with respect thereto which I find
have either been fully considered and resolved in the Hearert's
report or are lacking in merit, I concur in the findings and
conclusions of the Hearer and adopt his recommendations.

The attorney for the licensee requested that there be
an imposition of a fine in lieu of the suspension in sasccord-
ance with the provisions of Chapter 9 of the Laws of 1971.
Under present Division policy, the charge of sale of alco-
holic beverages to a seventeen~-year-old minor is not ons for
which the imposition of a fine in lisu of suspension may be
favorably considered. Therefore, the request for same is
denied.

Accordingly, it is, on this 10th day of February
1972,

ORDERED that Plenary Retail Consumption License
C-309, issued by the Municipal Board of Alcoholic Beverage
Control of the City of Jersey City to Donata Druda, t/a Dan's,
for premises 152-154-156 Fowler Avenue, Jersey City, be and
the same is hereby suspended for twenty (20) days, commencing
at 2 a.m. Friday, February 25, 1972, and terminating at 2 a.m.
Thursday, March 16, 1972.

Richard C. McDonough,
Director.
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: ..

DISCIPLINARY PROCEEDINGS - LEWDNESS (PRINTINGS AND :
ILLUSTRATIONS) - LICENSE SUSPENDED FOR 15 DAYS, LESS 5

FOR PLEA.

In the Matter of Disciplinary
Proceedings against

)
)
Bernard Buffy
501 Summit Avenue ) " CONCLUSIONS
)
)

Union City, N.J., and

ORDER
Holder of Plenary Retail Consumption i
License C-129, issued by the Board 7
of Commissioners of the City of /
Union City. )

Vincent L. Verdiramo, Esq., Attorney for Licensee
Dennis M. Brew, Appearing for Division

BY THE DIRECTOR:

Licensee pleads non vult to a charge alleging that on
November 18, 1971, he possessed, upon his licensed premises,
lewd and obscene matter, viz.,, lewd printings and illustrations,
in violation of Rule 17 of State Regulation No. 20.

Absent prior record the license will be suspended for
fifteen days, with remissi on of five days for the plea entered,
leaving a net suspension of ten days. Re Fasanella, Bulletin
1881,],, Item 2. .

Accordingly, it is, on this 2nd day of February 1972,

ORDERED that Plenary Retail Consumption License C-129,
issued by the Board of Commissioners of the City of Union City
to Bernard Buffy for premises 501 Summit Avenue, Union City,
be and the same is hereby suspended for ten (10) days, commencing
3:00 a.m. on Friday, February 18, 1972, and terminating 3:00 a.m.
on Monday, February 28, 1972,

Richard C. McDonough
Director
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. 6. DISCIPLINARY PROCEEDINGS - LOCAL HOURS VIOLATION - LICENSE
SUSPENDED FOR 15 DAYS, LESS 5 FOR PLEA,

In the Matter of Disciplinary )
Proceedings against )
Wooden Wheel Inn Co.y Inc,
Route #206 ) CONCLUSIONS
Montgomery Township and
P.0. Skillman, N.J. ) ORDER
Holder of Plenary Retail Consumption ) ‘ )
License C=1 issued by the Township /
Committe of the Township of Montgomery. ) /

ED  ww  ew am  e® e a0 ar  mm OB @ ap WD ew G em o3 wm  en o oD

James J, Armstrong, Jr., Esa., Attorney for iicenééee
Walter Ho Cleavery, Esg., appearing for Division,

BY THE DIRECTOR:
Licensee pleads non vult to a charge alleging that on Sunday,

September 5, 1971, it sold alcoholic beverages on the licensed
premises in viola%ioh of the local hours ordinance.

Licensee has a previous record of suspension of license by
the Director for ten days effective July 9, 1962 for sale to
minors. Re Wooden Wheel Inn Co.4 Inc., Builetin 1470, Item 15,

Prior suspension for dissimilar offense committed more than
five years ago disregarded for penalty purposes, the license will
be suspended for fifteen days, with remission of five days for
the plea entered, leaving a net suspension of ten days. Re Iou-
Mar Cafe, (A Corp,), Bulletin 202%, Item 7.

Accordingly, it isy on this 2nd day of February, 1972

ORDERED that Plenary Retail Consumption Iicense C-1 issued
by the Township Committee of the Township of Montgomery to Wooden
vWheel Inn Co.,y Inc. for premises Route 206, Montgomery Township,
Pe0s Skillmang Ne.J. be and the same is hereby suspended for ten
(10) days commencing 1:30 a.,m., on Friday, February 18, 1972 and
terminating 1230 a.m., on Monday, February 28, 1972,

Richard C. McDonough,
‘Director
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7. DISCIPLINARY PRCCEEDINGS - SALE TO A MINOR - LICENSE
SUSPENDED FOR 15 DAYS, LESS 5 FOR PLEA - APPLICATION FOR
FINE IN LIEU OF DUSPENSION GRANTED.

In the Matter of Disciplinary
Proceedings ageinst

Franklin House, Ince.
t/a Franklin House

N.F. Corner Mzin & West Street CONCLUSIONS
Glassboroy, N.J. and
ORDER//

Holder of Plenary Retail Consumption
License C=2 issued by the Borough
Council of the Borough of Glassboro.
Licensee, Pro Se.

Walter H. Cleaver, Esq., appearing for Division.

A A S e

BY THE DIRECTOR:

Licensee pleads pnon vult to a charge alleging that on
September 16, 1971, it sold alcoholic beverage to a minor, age 19,
in vialation of Ruie 1 of State Regulation No. 20,

Absent prior record the license would normally be suspended
for fifteen days, with remission of five days for the plea entered,
leaving a net suspension of ten dayse. Re Mar-May, Inc., Bulletin
2020, Item 5, However, the licensee has made application for the
1mp031tlon of a fine in lieu of suspension in accordance with the
provisions of Chapter 9 of the ILaws of 1971,

Having favorably considered the appllcatlon in guestiony I have
determined to accept an offer in compromlse by the 1lcensee to pay
a fine of $750,00 in lieu of suspension,

" Accordingly, it is, on this 2nd day of February, 1972

ORDERED that the payment of a $750.00 fine by the licensee is
hereby accepted in lieu of a suspension of license for ten days.

Richard C. McDonough,
Director
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8. DISCIPLINARY PROCEEDINGS - SUPPLEMENTAL ORDER.

In the Matter of Disciplinary
Proceedings against

Lotus Landing, Ince.,

t/a Lotus Landing

West Shore Drive
Stillwater Township RD 2
Box 5L, Newton, N. J.,

)
)
)

SUPPLEMENTAL ORDER

Holder of Plenary Retall Consumption

)
) I

License C-1, issued by the Township ) /
)

/

Committee of the Township of Stillwater.

veffer, Walter, Tierney, DeKorte, Hopkinson & Vogel, Esgs.,
by George Tierney, Esq., Attorneys for Licensee
Dennis M. 3Brew, Appearing for Division

BY THE DIRECTOR:

On January 2, 1972 Conclusions and Order were entered
herein suspending the license for the balance of its term, ef-
fective February 7, 1972, with leave to the licenses or any
bona fide transferse of the license to file a verified petition
establishing correction of the unlswful situation (undisclosed
interest of corporate stockholders in the license)for 1lifting
of the suspension on or after March 6, 1972, after the license
had been suspended for twenty-eight days. Re Lotus Landing,
Inc., Bulletin s Item .

It appearing from the petition submitted by the 1li-
censee that the unlawful situation has been corrected, I shall
grant the petition requesting termination of the suspension ef-
fective March 6, 1972,

Accordingly,_it is, on this 17th day of February 1972,

ORDERED that the suspension heretofore imposed herein
be and the same 1s hereby terminated, effective L a.m. Monday,

March 6, 1972. '

Robert E. Bower,
Director.,



