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SENATE, No. 2627 

STATE OF NEW JER..5EY 

INTRODUCED APRIL 30, 1990 

By Senator LYNCH 

AN ACT concerning the statute of limitations for certain actions 

involving asbestos or lead materials, amending N. J .S.2A: 14-1. 

P.L.1967, c.59 and supplementing Title 2A of the New Jersey 

Statutes. 

BE IT ENACTED by the Senate and General Assembly of the 

State of New Jersey: 
1. N.J.S.2A:14-1 is amended to read as follows: 

2A:14-1. Every action at law for trespass to real property, for 

any tortious injury to real or personal property, for taking, 

detaining, or converting personal property, for replevin of goods 

or chattels. for any tortious injury to the rights of another not 

stated in sections ZA:14-2 and 2A:14-3 of this Title, or for 

recovery upon a contractual claim or liability, express or implied, 

not under seal, or upon an account other than one which concerns 

the trade or merchandise between merchant and merchant, their 

factors, agents and servants, shall be commenced within 6 years 

next after the cause of any such action shall have accrued. 

This section shall not apply to any action for breach of any 

contract for sale governed by section 12A:2-725 of the New 

Jersey Statutes. 
This section shall not apply to certain actions for recovery of 

costs for corrective actions taken with regard to asbestos or lead 

related materials as set forth in section 3 of P.L. 

c. (C. ) (now pending before the Legislature as this 

bill). 
(cf: P.L.1961, c.121, s.1) 

2. Section 1 of P.L. 1967, c.59 (C.2A:14-1.1) is amended to 

read as follows: 
1. No action whether in contract, in tort, or otherwise to 

recover damages for any deficiency in the design, planning, 

supervision or construction of an improvement to real property, 

or for any injury to property, real or personal. or for an injury to 

the person, or for bodily injury or wrongful death, arising out of 

the defective and unsafe condition of an improvement to real 

property, nor any action for contribution or indemnity for 

damages sustained on account of such injury, shall be brought 

against any person performing or furnishing the design, planning, 

supervision of construction or construction of such improvement 

to real property, more than 10 years after the performance or 

furnishing of such services and construction. This 

EXPLANATION-Hatter enclosed in bold-faced brackets [thus] in the 
above bill is not enacted and is intended to be omitted in the law. 

Hatter underlined .t.b..u.s. is new matter. 
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limitation shall not apply to any person in actual possession and 
control as owner, tenant, or otherwise, of the improvement at the 
time the defective and unsafe condition of such improvement 
constitutes the proximate cause of the injury or damage for 
which the action is brought. This limitation shail not apply to 
certain actions for recovery of costs for corrective actions taken 
with regard to asbestos or lead related materials. These actions 
shall be governed by section 3 of P.L. , c. 
(C. )(now pending before the Legislature as this bill). 
(cf: P.L.1967, c.59, s.1) 

3. (New section) Any action brought by or on behalf of any 
municipality, county. public or independent institution of higher 
education. board of education of any local school district, 
consolidated school district, regional school district or county 
vocational school, any private school, housing authority or the 
State or any other political subdivision thereof, to recover any 
costs associated with asbestos or lead related corrective actions 
including, but not limited to. the removal and replacement of 
asbestos or lead and materials containing asbestos or lead shall be 
commenced within six years after the municipality, county, 
public or independent institution of higher education. board of 
education of any local school district, consolidated school 
district, regional school district or county vocational school, any 
private school, housing authority or the State or any other 
political subdivision thereof, knew of the presence of and the 
hazard or damage caused by the presence of such asbestos or lead 
or material containing asbestos or lead within its building. 

4. (New section) Notwithstanding the provisions of section 3 
of this 1990 amendatory and supplementary act. any municipality, 
county or public or independent institution of higher education, 
board of education of any local school district, consolidated 
school district, regional school district or county vocational 
school, any private school, housing authority, building owner, or 
the State or any other political subdivision may commence an 
action to recover any costs associated with asbestos or lead 
related corrective actions, including but not limited to, the 
removal and replacement of asbestos or lead and materials 
containing asbestos or lead, which would otherwise be barred as a 
result of the expiration of the applicable period of limitation of 
action at any time prior to July 1, 1991, provided, however, that 
such action is commenced prior to July 1, 1993. 

5. This act shall take effect immediately. 

STATEMENT 

This bill codifies the "discovery rule" whi I defines the point 
at which a cause of action for tortious injury to property as a 
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result of contamination of asbestos or lead materials accrues as 

the time of the discovery of the asbestos or lead materials. 

The purpose of this proposed bill is to redress serious health 

hazards associated with exposure to asbestos or lead and 

materials containing asbestos or lead. Individuals with even 

minimal exposure to asbestos or lead in buildings are at risk of 

developing serious disease. 

The proposed bill extends the time within which municipalities. 

counties, schools (including private and public; all school districts 

and institutions of higher education), housing authorities or the 

State or any of its political subdivisions can bring suit to recover 

the exorbitant costs of remediating asbestos or lead problems in 

buildings, thus encouraging these entities to act promptly to 

correct dangers posed by the widespread presence of lead or 

asbestos in buildings for the benefit of the health and safety of 

the public. 
The statute extends the time within which these entities can 

bring an action to recover remediation costs in two ways. First, 

the bill would revive the claims of those entities whose cost 

recovery actions would otherwise be barred by the applicable 

statute of limitations, if brought at any time prior to July 1. 

1991, so long as an action is brought by these entities prior to 

July 1, 1993. Second, the statute codifies the ·· discovery rule" 

which defines the point at which a cause of action accrues as the 

time of discovery of the injury. 

The bill removes a procedural defense on which a party to an 

action might have relied. It does not affect what the ultimate 

outcome of these cases may be in terms of liability for costs. 

The bill is based on a Massachusetts statute found at M.G.L.A. 

c.260 §20. 

CIVIL JUSTICE 

Codifies the "discovery rule" for certain actions for asbestos or 

lead contamination for statute of limitations purposes. 
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SENATOR EDWARD T . 0 ' CONNOR, JR. (Chairman) : Good 

afternoon, ladies and gentlemen. We're going to go ahead and 

get started. I want to mention that there is a chance that 

your statement will not be recorded. For those of you who have 

prepared statements, please make sure that you hand them into 

the aide and we wi 11 make sure that they are put into the 

transcript. 

We are here today to hear comments on S-2627 

Senator Lynch's bill. Briefly, it codifies the "discovery 

rule" in cases involving asbestos and lead contamination for 

statute of limitations purposes. With that, our first witness 

is Christopher Placitella. 

CHRISTOPHER M. PL AC ITEL LA, ESQ.: I 

would like to thank the Committee for the opportunity to 

testify today concerning S-2627. 

The presence of deteriorating lead paint in public 

buildings and schools poses a very serious health risk to 

thousands of children in New Jersey. The testimony that you 

will hear today will back that up. Today, hazardous conditions 

exist in many public and private buildings and schools because 

of the presence of asbestos and lead in deteriorated 

conditions. Those conditions continue to exist because of lack 

of funding for removal or encapsulation. As a result, the cost 

is being borne by the municipalities, our educational 

institutions, and, in the end, the taxpayers for the removal 

and encapsulation. 

This bill, 

I thought it might 

as you know, codifies the discovery rule. 

be helpful to outline to the Committee a 

typical situation -- that is presenting the municipalities with 

a "Hopson's choice" -- of how to deal with asbestos and lead, 

where it creates a heal th hazard. I think it's pretty clear, 

although industry may take a different view, that these 

companies, prior to installation, were well aware of the 

dangerous properties of these products, yet never told a 

building owner, and never told the architects. 
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What typically happens then is years after 
construction, the fact that asbestos or lead is in the building 
becomes known to the building owner, but at that time no action 
is taken because there is no apparent damage or deterioration, 
or more importantly, because they are told by professionals or 
government bodies that they should not remove the asbestos or 
lead because it doesn't present any current hazard. Then what 
happens is a number of more years pass and the asbestos or the 
lead begins to deteriorate and become damaged. Some 
regulations require its removal or demolition. Other 
regulations have made a policy decision that it should be 
removed. What ends up happening is, there is no money to 
effect the removal. 

Now, it's important to understand the litigation 
strategy of these cases, in which I am involved. Typically, in 
a case like this, what happens is that the industry argues that 
the statute of limitations has expired before the case is 
instituted, because the case should have been started at the 
moment in time when the institution or municipality found out 
that they had asbestos or lead in their building, regardless of 
whether it presented a heal th hazard at the time. That is 
compounded particularly in the asbestos situation, where they 
argue to the jury through the other side of their mouth, I 
submit, that there's no reason to remove the asbestos because 
it doesn't present a hazard. 

And in fact, it is this "Hopson's choice" that this 
legislation attempts to address. Now, the issues of lead 
abatement and those hazards wi 11 be addressed by Dr. Richard 
Wedeen, who will follow me. We will present a statement by Dr. 
Stephen Levin, who could not be here today. 

On the asbestos issue-- I anticipate that you will 
hear from the other side that there was a recent conference at 
Harvard, which indicated that certain asbestos -- in place 
was not hazardous and therefore the~e•s a scare that's inflated 
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in this respect. I submit, and then if necessary I will show, 

that that conference was organized by the asbestos industry and 

former asbestos industry producers. 

More apropos, however, is the recent conference at the 

New York Academy of the Sciences -- held this year -- which 

clearly indicated that asbestos -- in place -- is a hazard. In 

fact, for one: With respect to schools-- One of the things 

they showed was that 20% to 40% of the school custodians in New 

York City, on examination, who had worked in the trade for more 

than 20 years, were found to have some evidence of an asbestos 

related disease. 

Perhaps even more alarming are statistics I learned 

about yesterday. A recent study done of home owners here in 

New Jersey-- Their exposure was from the clothes that their 

fathers or husbands brought home with them. And what that 

study indicated was quite disturbing. It showed that even 

though these people never worked with asbestos and simply lived 

in the home, 40% of those people tested, came down with some 

evidence of asbestos disease. Even more alarming than that is 

the fact that some of those people weren't even alive when the 

father worked with the asbestos, but contracted the asbestos 

disease simply from living in a contaminated house. 

I have personally handled cases, one case in 

particular for a school child who developed mesothelioma from 

exposure to asbestos in a school here in New Jersey, and that 

case was settled for quite a substantial sum. Now the statute 

here, I submit, is in the public interest, and probably in the 

interest of the asbestos and the lead industry, if they look at 

it very hard. Because this statute says, "T!1e statute of 

limitations begins to run, not just when you know that there is 

asbestos in the building" -- that's not enough -- "but when you 

know, or you are told that a hazard exists, by some 

professional or by regulation." That is, you are told that 

it's damaged, or deteriorated, or some government body makes 

the determination that it should be removed. 
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I submit that this statutory scheme is absolutely 
consistent and complementary with the brand-new EPA regulations 
on what you do with asbestos -- in place. We are advocating 
nothing like removal of the asbestos in all of the buildings. 
In fact, what this legislation states is, "You remove it," 
completely consistent -- this is what the EPA says -- "when a 
hazard exists." That is, whether it's fallen off, or 
deteriorating, or whatever. What it does not encourage is a 
run to the courthouse by the building owners, including the 
municipalities, for fear that the statute of 1 imitations wi 11 
run out on them just because they got asbestos in their 
building. It further fosters the EPA recommendations that you 
don't remove everything, but you try to manage it. Now, that 
may have a totally separate course of action because sometimes 
it costs tens of thousands of dollars to manage asbestos -- in 
place -- in a single year. 

I've been involved with litigation where one building 
cost approximately $5 million to abate -- just one building -
for asbestos that has actually fallen off and is sitting in the 
return air plenum which circulates the asbestos throughout the 
building. It creates a hazard to building occupants. This 
legislation is also completely consistent and complementary to 
the regulations pertaining to lead, which indicates that it 
should be removed under certain circumstances. And this simply 
gives the municipalities, and schools, and housing authorities 
a vehicle to deal with. 

There is also included in the legislation what is 
known as a "revival clause," which gives the building owners, 
and State agencies one year to bring an action if they already 
have a known hazard which exists. 

Now I anticipate that this bill will try to be 
attacked on constitutional grounds. I'm aware of some of the 
people on the other side, who are very capable and able 
lawyers. I would like to point out, however, that the majority 

4 



of states that have addressed very similar, if not identical 

legislation, have upheld this legislation under constitutional 

attack, both on due process and equal protection grounds, 

including both Massachusetts, and the highest court of New 

York. I'm aware of one state that hasn't, and that was the 

State of Virginia. But the governing rule is, is there a 

rational basis for the legislation? Is there a legitimate 

government objective? And I submit that there is. 

I think another thing that is important to note -- and 

I'm almost finished -- is that the statute does not guarantee 

recovery for anyone. You still have to prove your case. If 

the municipality or State agency can't show whose asbestos, or 

whose lead it was that contaminated their building, then they 

don't recover. And in a situation where a company buys out 

another company which might have made asbestos or lead, they 

don't automatically recover. They have to prove certain. 

conditions -- that have been wel 1 engraved in our law for 20 

years -- in order to establish that the successor company is 

responsible for the acts of its predecessor. 

I submit that no other legislation accomplishes the 

purposes of this legislati Jn. There is lead legislation that 

mandates removal, but the cost is borne by the taxpayers. 

There is legislation that mandates removal of asbestos under 

demolition and AHERA regulatio~s, but the cost is borne by the 

taxpayers. 

I submit that without this kind of legislation, as 

time goes on and the asbestos and lead continue to deteriorate 

-- which it will do -- the· cost to this State and to the 

taxpayers could become astronomical, and the burden wi 11 be 

placed on the wrong place. And when you put that on top of the 

potential health claims that could exist against the State 

institutions, and against the schools for custodians -- which 

we now know have a very high incidence of asbestos disease -- I 
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think the results could bankrupt some municipalities, given the 
years to come. It doesn't take that much, given the current 
state of affairs. 

This legislation, I submit, is the first step in 
solving what is an important societal problem for the citizens 
of this State. Thank you very much. 

SENATOR O'CONNOR: Thank you. Will you answer a 
question or two? 

MR. PLACITELLA: Sure. 
SENATOR O'CONNOR: As you know, the New Jersey courts 

have given the discovery rule broad interpretation and have 
consistently allowed exemptions to the strict application of 
the statute of limitations. Given that fact, why is it now 
necessary to codify the rule so that it specifically applies to 
asbestos and lead? 

MR. PLAC I TEL LA : Well, I know that there are bills 
pending elsewhere with respect to personal injury cases, so 
I' 11 just address my answer to this particular situation. I'm 
aware of only one other case -- the Cinnaminson case, by Judge 
Thompson, which is a Federal court case -- which has held that 
the discovery rule applies. It wasn't a very long opinion. It 
wasn't a very in-depth opinion. 

Regardless of that, this industry continues to attempt 
to argue to our courts because we don't have any State court 
decision on the discovery rule for property damage that 
Cinnaminson shouldn't apply, that it doesn't apply, and, in 
fact, they cite cases from outside this State which have 
accepted this notion that the statute of limitations begins to 
run once you know you have asbestos in your building, or lead 
in your building, regardless of whether it presents a hazard. 
And what I said before is-- If industry thinks hard about this 
bill, they'll understand that this is in their interest, 
because the bill only allows for cases where a true hazard 
exists and stops the run on the courthouse with people running 
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because they are afraid that the statute of limitations will 

expire on them. 

SENATOR O'CONNOR: The bill -- Senator Lynch's bill --

specifically mentions only asbestos and lead. Isn't this 

legislation violative of equal protection? 

MR. PLACITELLA: I don't think it's violative. I 

think it accomplishes an important governmental purpose. 

In terms of building occupants -- and that's what 

we're talking about -- these are-- The testimony, I think, by 

both Dr. Levin, whose statement you will hear, and Dr. Wedeen, 

will prove that these are 

building occupants. And 

rational basis for this 

the two most egregious 

the test simply is, 

kind of legislation? 

problems for 

is there a 

Is there a 

legitimate government objective? 

There is no suspect classification here. The asbestos 

industry, I submit, is not a suspect class, at least under this 

circumstance, although maybe under other circumstances I might 

say it is a suspect class. But under this circumstance, it is 

not a suspect class and is not entitled to any greater benefit 

than the rational basis test. This has been upheld in New York 

under great constitutional attack, and also elsewhere as being 

Constitutional. 

SENATOR O'CONNOR: Would you agree that this type of 

legislation opens the door to the application of the discovery 

rule to other types of situations which might not be as urgent 

as we're dealing with here with asbestos and lead? 

MR. PLACITELLA: No. I don't think so at all. I have· 

tremendous faith in this Legislature to make decisions that are 

in the public health and not to be struck by alarmists who come 

here before you. . And I think that you can evaluate other 

applications 

terms. But 

under 

there 

their 

is no 

own 

doubt 

circumstances and their own 

about the hazards that exist 

that goes along with those 

be injured and to the costs 
today and the societal problem 

hazards, both to those who might 

for the owners of the building. 
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SENATOR O'CONNOR: What would you say to the argument 
that this type of revival legislation poses substantive due 
process considerations? 

MR. PLACITELLA: Well, I understand that argument will 
be made, probably very aptly. I can give the Committee 
citations and cases, fol lowing up my presentation, to support 
my position that other courts which have addressed this in 
detail have found that no substantive due process rights have 
been invaded, except for one court in Virginia, and fortunately 
that is south of the Mason-Dixon line. 

SENATOR O'CONNOR: Doesn't this legislation, and this 
type of legislation, set a dangerous precedent for the 
construction business in New Jersey, and New Jersey business as 
a whole? 

MR. PLACITELLA: I don't see it that way. These are 
industries-- We're focusing on industries. We're not focusing 
on contractors and building architects here. What we're 
focusing on are the industries the asbestos and lead 
industries, which knew before I was born -- and I do have some 
gray hairs -- that these products were dangerous, and yet they 
chose not to tel 1 anybody. It's just a matter of where the 
risk should lie, on the taxpayer or on the industry? And I 
think that when you look at it in that way, the choice, 
hopefully, is clear. 

SENATOR O'CONNOR: Speaking about your birth and your 
one or two gray hairs-- This bill also extends the discovery 
rule exception to the 10-year statute of limitations against 
those individuals involved in the design, planning, 
supervision, or construction of the buildings that are 
affected. Is it fair to extend potential liability to those 
individuals who probably were only following accepted 
guidelines during the time of construction? 

MR. PLACITELLA: Well, I understand that that's a real 
concern, and I appreciate that concern. But under our law, 
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those contractors are entitled to complete indemnity from the 

industry, either asbestos or lead. The only time that the 

contractor would be left on the hook, is if the contractor was 

not able to show whose product they installed. This 

legislation gives them some motivation to look hard and to look 

for their records and to speak to former employees about 

exactly whose lead went into the buildings and whose asbestos 

went into the buildings. But it is a legitimate concern, I 

agree. 

SENATOR O'CONNOR: How far should the liability 

reach? Isn't it possible that it would go all the way to the 

subcontractor who was just following orders and installing the 

materials that were specified in the buildings' designs? 

MR. PLACITELLA: No. Under our law, the bill-- Those 

in the chain of distribution of sales are those who are 

responsible on a product liability theory, not simply the 

installers. If it's a subcontract to simply install, I don't 

necessarily know that they are in the chain of distribution on 

sales. It's those in the chain of distribution or sales, under 

our law, who are held responsible for the tortious conduct of 

the manufacturers. 

SENATOR O'CONNOR: Thank you. Senator Orechio, do you 

have any questions? 

SENATOR ORECHIO: No, no questions. 

SENATOR O'CONNOR: Thank you, Mr. Placitella. 

MR. PLACITELLA: Thank you very much. 

SENATOR O'CONNOR: The next witness we're scheduled to 

hear from is Dr. Richard Wedeen, Director of Occupational 

Health, University of Medicine and Dentistry of New Jersey. 

R I C H A R D P. W E D E E N, M. D. : Thank you. I ' m at 

the New Jersey Medical School in Newark, not the Piscataway 

campus, which has a much larger program. The program I'm 

starting in Newark is new. My work has been in lead, and I'd 

like to take the opportunity this afternoon to review with you 

some of the implications of lead in New Jersey. 
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My point is that, there's a clear and present danger 
from lead-painted, deteriorating houses in New Jersey that has 
been known for some time but has not been adequately dealt with 
because the funds -- the money for lead abatement has not been 
forthcoming. I wanted to review with you, just about how 
extensive this problem is, and what the biological effects are, 
very briefly. 

In the 1960s, it became well-known that deteriorating, 
lead-painted housing in cities all over the country were the 
source of great problems for children. It was recognized 
because children have a very common habit, from three months of 
age to six or seven years of age, of eating everything they get 
their hands on. When they eat lead paint chips, which turn out 
to be very sweet, it's called, "pica." What happened to these 
children was, they had convulsions and they often died. And if 
they survived therapies, they had severe brain damage for the 
rest of their lives, and that was well-known. 

Lead poisoning has been known for 2000 years. The 
problems with lead paint were debated in this country in the 
middle of the 19th century, very extensively. In Europe in the 
1920s, lead paint was removed from housing, by law, in each 
country. In this country, lead paint was removed only in 
1977. The data on how many houses have lead paint are-- Up to 
1940, 99% of houses were painted with lead paint. From 1940 to 
1959, 70% of all American housing still had lead paint on 
interiors, and from 1959 to 1976, 20% of housing had lead 
paint. So the burden in old housing is enormous. 

It's estimated that-- The ceiling here may be painted 
with lead. It's not a threat to us. It's not peeling. It's 
not coming down. When your painters come in and sand and 
restore, they're in grave risk, which isn't our major concern 
today. But we must understand that it is deteriorating paint 
that flakes off, that blisters. Windowsills are the· most 
common site wher, lead paint is weathered; where children play; 
and where they put their hands and get the paint chips. 
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It is estimated that in the United States there are 

six million children living in housing with lead paint that is 

deteriorating. In New Jersey, that number is 177,000. And 

each year in New Jersey it's estimated that 400 children still 

become lead poisoned by the CDC criteria, which is based on a 

blood/lead concentration. These children require 

hospitalization and treatment. And in fact, about half of 

them, or 60% of them, are treated in New Jersey hospitals every 

year. That treatment removes the lead; it prevents terrible 

symptoms. But it is perfectly clear that in the last five 

years, these exposures to lead leave residual brain damage, 

very small, very subtle. A doctor or a parent may not 

recognize it talking to the child. But careful studies 

epidemiological studies -- done on hundreds, or even thousands 

of children, pick up IQ deficits. 

The point is, you don't have to deliberately eat the 

paint. Even small amounts of low-level paint, low-level lead 

exposure lead to neural behavior defects in children, which 

they carry through their entire lives. Because of this very 

powerful evidence, it was very important to have lead removed 

from gasoline. 

I would like to bring to your attention that there are 

other effects that are much less known. Almost everybody 

understands the delayed and terrible effects of asbestos. But 

the story with lead, which is very similar, is less known, even 

though it has been in the books for hundreds of years. 

Specifically, the same paint chips that the child may eat which 

produce a convulsion that anyone can see and knows to stop-

An adult may not eat it, he may step on it. He turns that 

paint chip into powder, and it's frequently 50% lead. That 

powder may fly in the air if they sweep it up; end up in a 

coffee cup; end up on fingers -- a very faint, light powder. 

In fact, much of it is so small you can't see it. 
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If you 
into your mouth. 
adults is that 

eat an apple or a hot dog, you transfer lead 
And if you do that regularly, what happens to 
in about five years, they get the kind of 

exposure -- in this setting of deteriorating paint that 
really has been common amongst lead workers. 

Now, lead workers have a much higher exposure, and 
whether they should or should not have that exposure we won't 
go into today. The point is that adults pick up dangerous body 
levels of lead. Incidentally, it's stored in the bones. It 
stays in the bones for 20 years. It's accumulated--
Incidentally, I've distributed-- I hope you received a 
write-up of the lead poisoning with these details in it, 
perhaps more details than you wanted. But it points out that 
the effects it had are much more subtle. They don't fall down 
on the floor and have convulsions. 

And in fact, what they get is high blood pressure, 
hypertension, blood disease, stroke, and kidney disease. Now 
those diseases are all diseases of old age. Everybody gets it 
sooner or later. Lead contributes to it and accelerates it. 
It's hard to define the lead contribution, although it is 
widely recognized that these diseases are contributed to by 
lead, that lead paint in our homes is the major source of 
serious lead burdens, and that this is preventable. 

As I understand the law you' re reviewing today, it 
makes it possible to seek more money to undertake the removal 
o_f lead, to make homes safe for children and adults. And that 
the impact of that event -- if it ever occurs will be 
important, not only for the present but for the next three or 
four decades. 

I think that's all I wanted to bring to your 
attention. I'll be happy to answer questions if I can. 

SENATOR O'CONNOR: Senator Orechio, any questions? 
(no response) Thank you, Dr. Wedeen. 
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The next speaker is Professor James Henderson, of 

Cornell Law School. For the record, Professor, we have a copy 

of your written statement. 

P R O F E S S O R J A M E S A. H E N D E R S O N, JR.: 

Thank you, Mr. Chairman. I'd ask that it be made a part of the 

record today. 

SENATOR O'CONNOR: It will. 

PROFESSOR HENDERSON: Thank you. I'm a professor at 

the Cornell Law School, and for 25 years I've taught and 

written in the fields of torts and products liability. I'm not 

an expert on constitutional law, although I'm happy to share my 

opinions in that regard with you. I'm here today to urge your 

Committee to reject Senate Bill No. 2627. 

I'm here today at the request of NL Industries; but 

the views I express are strictly my own. Lest I appear to you 

a complete carpetbagger from out-of-state, I did spend four of 

the best years of my life down the road at Princeton, and do 

return on a semiannual basis to this great State. So I feel a 

little bit like a native, anyway. 

I 'd 1 ike to set my testimony up by reacting to some 

things that the previous witnesses have said, and then I' 11 

come to my main argument. Mr. Placitella says, "Section 3 of 

the bill is a good idea; it codifies existing New Jersey law on 

limitation and discovery." I agree. I don't think section 3 

is harmful in the least. And he spent most of his testimony 

trying to make the point that it is a good idea. No 

disagreement there. 

What I disagree with is section 4 of the bill. I 

oppose it for reasons I'll get to. I think it changes the 

rules of an important game in midstream unfairly. Dr. Wedeen 

says, "Lead paint is bad for children." And I agree with that 

100%. So what do I oppose? Well, as I said, it's section 4 of 

the bill, not section 3. 

Traditional rules should not be changed, in my 

opinion, merely to shift cost in a rather -- let me say 
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political way, from one group which deserves to bear them under 
existing law/traditional law, to another which arguably under 
existing law should not. So I'm not against children. I have 
a couple of my own. I'm against manipulating the system of 
civil justice in this way. 

Okay, my argument: Anytime a Legislature considers 
setting aside a statute of limitations retroactively, reviving 
time-barred tort claims, there must be uniquely and serious 
reasons for doing so. Statutes of limitations serve useful, 
important purposes. They keep stale, hard-to-litigate claims 
out of court. 

Whenever a 25- or 30-year-old claim is brought to 
trial, the facts giving rise to the claim are difficult to 
reconstruct. Defendants are effectively denied a fair chance 
to defend. Of course, injured plaintiffs must be given a fair 
opportunity to be heard. Many states, including New Jersey, do 
not start the period of limitations running until the plaintiff 
knows or discovers he has been injured. This so-called 
"discovery rule" often delays the bringing of claims, putting 
defendants at a disadvantage. But I think that's right. It's 
believed to be necessar:-y, out of fairness to plaintiffs, who 
reasonably did not realize they'd been injured. 

Indeed, in this regard, New Jersey does not start the 
running of the limitations period until the plaintiff also 
knows that the defendant caused the injury. Thus, New Jersey 
has one of the most generous discovery rules among the states. 
And once the limitation period begins to run, plaintiffs have 
six years, in this State, in which to commence legal action. 
Many other states, of which I'm familiar, allow shorter periods 
than six years. So existing New Jersey law is generous to 
plaintiffs, not only with regard to its discovery rule -
governing when a claim accrues -- but also with regard to how 
long the plaintiffs have after that to file suit. 
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Moreover, in actions to recover the costs of abating, 

removing, and disposing of asbestos and lead products, the 

abatement procedures need not be done when the suit is filed. 

So plaintiffs need not wait until abatement has been uidertaken 

to commence their actions. Given your State's generous 

period of 

due to the 
approach to both the discovery rule and the 

limitations, any plaintiff who winds up barred 

passage of time can only blame him-, her-, or itself. 

Changing the rules retroactively, in the middle of the 

game -- so to speak -- is grossly unfair to defendants who may 

have relied on those rules reasonably. Any reasons that the 

plaintiff could advance for being the beneficiary of such a 

rule change, should be required to pass muster under the 

discovery rule already in place. Thus, if plaintiffs only very 

recently discovered the fact of their injury, or if they can 

show asbestos or lead companies misled or defrauded them in 

ways that contributed to delay in bringing action, they will 

succeed as they should succeed under existing law, with no help 

needed from S-2627. But if they can't come within some 

exception under existing law, if they have themselves to blame 

for failing to act with expedition, then to revive their claims 

is bad social policy. 

In my view then, giving the flexibility and fairness 

of existing New Jersey law in discovery and limitations, S-2627 

is either unnecessary or it's bad policy. 

Mr. Placitella confuses the issue, as I said, when he 

focuses on section J. The mischief, I think, resides in 

section 4 of this bill. Besides being either unnecessary or 

unfair, the bill would also have some effects on New Jersey 

businesses that its proponents may have overlooked or 

misunderstood. 

As I pointed out in my written statement, out-of-state 

municipalities, will have causes of action against New Jersey 

firms involved in the production and distribution of asbestos 

and lead products over the years. No other state has a statute 
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quite like this one. And out-of-state plaintiffs will be able 
to use the bill only against New Jersey defendants. I could 
explain that-- It's in my written statement. Many of these 
claims are time-barred -- the claims that out-of-staters will 
bring against New Jersey businesses. S-2627 would revive those 
claims. And contrary to what Mr. Placi tell a said, it would 
apply to contractors, and the little man. He said, "They' 11 
have rights of contribution and indemnity over--" Maybe; maybe 
not. 

More generally, you should understand that S-2627 
sends the wrong sort of signal to firms contemplating moving 
to, or staying in New Jersey. Mr. Placi tel la has confidence 
that you won't extend it. May I say, I do, too. But wi 11 
businessmen share our confidence? There's some that are going 
to testify later today. You should listen to them. 

Once the Legislature is observed changing the rules in 
midstream, opening New Jersey businesses uniquely to stale 
claims, firms will think twice -- I submit. Next time it might 
be their activities the Legislature picks on. Does New Jersey 
really want to create the image of an unfriendly business 
environment at this time and place? 

In closing, I urge that S-2627 especially in a 
jurisdiction such as New Jersey, which applies its statute of 
limitations doctrines flexibly and fairly-~ should not become 
law. Thank you. I will answer any questions you might have. 

SENATOR O'CONNOR: Thank you, Professor. Professor, 
you started out by saying that, if the Legislature were to 
consider changing the statute of limitations, there would have 
to be a very compelling reason. Given the seriousness of the 
asbestos and lead problems that we've come to learn of and the 
lack of funds available for adequate abatement and removal of 
these problems, why shouldn't the asbestos and lead problems be 
such that we ought to extend the discovery rule? Isn't that a 
compelling reason? 
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PROFESSOR HENDERSON: Well, 

time we could locate somebody who was 

if it were, then every 

injured and people who 

are -- under the law, properly liable -- unavailable, we could 

pick, sort of at random, industries to impose the cost on. I 

think the sort of-- The reason that I have in mind, is why did 

these municipalities and these would-be plaintiffs not bring 

action when they knew they had a problem; when they were being 

urged by the very industries we are talking about to abate? 

I'm thinking of the lead industry for the moment. Why didn't 

they? And if they have no good reason -- and I submit that 

they don't, Senator -- then it's they who are at blame. 

And later in the game to push those costs over onto 

businesses which under existing, fair, flexible, and just law, 

are not liable, seems to me a form of tax, practically. I 

submit, sir, that if indeed they do have a reason that's based 

on ignorance of what was happening to them, then the existing 

discovery rule in New Jersey is more than adequate to handle 

that. Let the courts hear those cases and decide. To issue a 

blank check, a ticket for every plaintiff, however grossly they 

slept on their rights for many, many years -- we've known about 

these problems for years -- seems to me to be reaching back-

I understand the concern for the municipalities, but I can't 

see changing the rules in this fashion for simply that purpose. 

SENATOR O'CONNOR: Given your response in answering 

that question-- With respect to the earlier question that I 

had asked Mr. Placitella, about the 10-year statute of 

limitations, and the possibility that you're going to be 

bringing in someone who did nothing other than observe whatever 

the requirements were of the job, and using accepted guidelines 

at the time-- But given the fact that it's been well-known -

going all the way back to the time of Ben Franklin -- that lead 

poison has been considered a serious health hazard, and also 

that asbestos has been known to cause serious illnesses, such 
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as lung cancer, for quite some time-- Why shouldn't these 
people be subject to some type of liability for including such 
potentially harmful materials in their plants? 

PROFESSOR HENDERSON: Well -- and I hope I don't sound 
too much like a professor -- but you ask me to accept an 
assumption that I think a fairly tried lawsuit ought to 
establish. And the mechanism that we, since the beginning of 
the republic, have relied upon for treating these kinds of 
matters, has been -- and these are, in fact, abatement suits in 
sounding and tort for property damage -- lawsuits. And we have 
a set of rules that govern those suits. They're traditional 
and, as I say, New Jersey can be proud of the flexibility of 
its set of rules. 

Under those rules, I can't sit here with certainty and 
confidence and tell you whether the plaintiffs are going to 
succeed or not, arguing the discovery point. But those are the 
rules I think that ought to apply. And when those rules send 
back a signal -- as they may -- that the plaintiffs have no 
claim because they slept on their rights and are bringing to 
court claims most difficult to litigate, then I say it's unfair 

I really mean this -- to impose, retroactively, a change. 
We are not talking here about concealment-evil. This is 
behavior that was done in good faith -- for all I know and I 
say, "Play by the rules." 

And if I were a firm in some other industry -- and 
other states have passed revival statutes in other places-
I'm not saying you're unique in that regard. There are a small 
number of states that have done something like this. Nobody 
has ever inc 1 uded lead paint, to my knowledge, or at least no 
existing law has. I. think that, may I say-- I risk seeming to 
divert, but let me suggest that I think the uniqueness of this 
would signal that this State is in the business of perusing a 
longer list than maybe any other state has. 
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If I were thinking of coming here, or at the margins 

thinking of moving, I think that this would send me a signal 

that one of these days, if somebody needs it badly enough, 

you' 11 come after me. If I didn't think this was so unfair, I 

might be able to smile or wry smile and say, "The times are 

tough," but this is very, very strong medicine. 

SENATOR O'CONNOR: Thank you. Senator Orechio, 

questions? (no response) Senator Codey? 

SENATOR CODEY: No questions. 

SENATOR O'CONNOR: Senator Laskin? 

SENATOR LASKIN: 

that's a little different: 

protection argument, in 

discussed about the merits 

Professor, let me ask you something 

Do we have a due process or equal 

addition to what's already been 

of the bill? If we were to pass 

this, extending the statute of limitations by the discovery 

rule only for the recovery of costs attributable to remedying a 

situation and only to those selected designated entities; the 

municipality, etc., what about the argument, well, why 

shouldn't somebody who is injured as a result of this stuff 

also have the same benefit of that extended statute of 

limitations? Are we running into another argument to go before 

the court, to say that this is an unconstitutional statute 

because it's discriminatory? Or am I really way off base? 

PROFESSOR HENDERSON: No, I don't think you're way off 

base. I don't know what the New Jersey r igh court would do 

with this. I certainly can't sit here and say it's 

unconstitutional. I'm not qualified to say that, and certainly 

not under your Constitution. I have my own opinion. I suppose 

if I was to guess, I would say this is -- what they say -

worth what you are paying for it. 

But here is my opinion: I suppose it wouldn't 

surprise me if they said it was constitutional. Indeed, if I 

thought it was clearly unconstitutional and they would knock it 

down in a minute, I'd be less upset with the proposal. 
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SENATOR LASKIN: So the equal protect ion or the due 
process concept that I threw out at you, really doesn't make 
any difference? 

PROFESSOR HENDERSON: I have a 1 i tt le more on the 
response. I guess what I'd 1 ike to do is throw a switch and 
put us back on the track of, is this good social policy? 

SENATOR LASKIN: No, no, beyond that? 
PROFESSOR HENDERSON: Beyond that? 
SENATOR LASKIN: I'm not talking about the merits of 

this proposal in a vacuum. 

PROFESSOR HENDERSON: Right. 
SENATOR LASKIN: Now I'm saying-- But if you pass 

this, what about those other claims that could be made as a 
result of being injured by this stuff, which cannot be made 
because they have another statute of limitations? Am I--

PROFESSOR HENDERSON: No, no, you' re not. I think 
the-- I don't know how-- What's the word? Cynical isn't the 
word I'm looking for. I don't know how practical I should be, 
because I do respect the law and this body. And I don't for a 
moment think that the trial lawyer is down here seeking his own 
self-interest. I think he probably sincerely believes he's 
pursuing the public good. He's probably got a lot of cases 
lined up, he wishes he could bring with no impediment, and this 
is going to create quite a bit of litigation. 

SENATOR LASKIN: But only pertaining to the recovery 
of costs that were spent to fix the problem? 

PROFESSOR HENDERSON: I think the reason that he's not 
down here proposing or backing a waiver or revival for personal 
injury was given to us by the good doctor that preceded me. 
Most of the plaintiffs in the lead paint ingestion area are 
children. And the statute toils in New Jersey for those sets 
of plaintiffs. So I think from his point of view there is 
no-- The rules of the game are such that it doesn't mean as 
much to him. The ticket that you would ii=-sue for that, with 
respect to lead paint, is not worth that much. 
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SENATOR LASKIN: I understand the practical side, and 

I'm going to stop now. It just strikes me that this statute 

may be discriminatory on its 

out because of the argument of 

PROFESSOR HENDERSON: 

face and the court may throw it 

unequal protection. 

Well, let me now-- I'll finally 

come to the point you were urging on me, and again in a 

nonexpert eye, I will respond. I join you in that suspicion. 

This thing, when I first learned about it, looked to me 

comparing it with others -- so kind of aimed and so directed. 

It lacks the objective kind of neutral kind of idea. 

Now you all are a Legislature. You' re not a court of 

such and you can make policy. But you are meddling here. 

That's a bad word, retract that. You are considering changing 

the system of civil justice, that gal with the blinders and the 

scales. And I just urge on you to please consider the inherent 

fairness or not of the proposal. I tend to think it's 

discriminatory on several grounds, including the one you 

advanced. 

SENATOR LASKIN: See, I think you either have to open 

it for all injuries or not open it at all. Now that may not be 

what you want to hear, but I think this statute could be ruled 

invalid because it doesn't open to all, by the extension of the 

statute for only certain limited purposes. I don't know, I 

just throw that out to you. 

PROFESSOR HENDERSON: Okay. I certainly don't urge 

that with you, if you get the drift of what I am saying. 

SENATOR O'CONNOR: Senator Codey? 

SENATOR CODEY: I just wanted to say, Professor, you 

got it a little wrong before. It's the courts that meddle, and 

it's the courts that try to set policy. (laughter) 

PROFESSOR HENDERSON: I retracted that. Senator, I 

regret ever having used that damned verb. It was a -- maybe 

the tape is going to erase it or something -- no, no. 
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We are talking here about changing a set of rules that 
are quite traditional and I think quite adequate in this 
jurisdiction. 

SENATOR O'CONNOR: Thank you, Professor. The next 
witness is Anthony J. Marchetta, Esq. , from the law firm of 
Hannoch Weisman, representing W.R. Grace & Company. 

Mr. Marchetta, we also have received a copy of your 
written statement and we will make that a part of the record. 
A N T H O N Y J. M A R C H E T T A, ESQ.: Thank you very 
much. I'd 1 ike to take you through my statement, because I 
think it fairly and succinctly sets forth the position that I 
express here today. I should tel 1 the group that I am a 
certified civil trial attorney of this State, and I was asked 
to testify by W.R. Grace today. 

I have been personally involved in t~e asbestos 
personal injury litigation in our State since 1977, as well as 
the controversy surrounding asbestos in buildings since 1982. 
I participated as one of the lead counsels in the 
Co-defendants' Creditor's Committee of the Manville 
Bankruptcy. To be direct, I've litigated, lectured, and 
testified about almost every major issue in the asbestos 
controversy. 

Senate Bill No. 2627, which you're considering today, 
does nothing less than promote the continuing flood of asbestos 
litigation and encourages misperceptions about the alleged 
health risk of asbestos in buildings. Worse is the fact that 
this legislation will force a rush to the courthouse to 
preserve stale claims at a time when our scientific community 
is urging a restrained and conservative approach to the 
asbestos in buildings issue. 

Current law provides that all causes of action arising 
out of injury to real or personal property must be commenced 
within six years of the accrual of the cause of action. In 
addition, N.J.S.A. 2A:14-l.l establishes a statute of repose, 
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which prevents act ions based on damage to property resulting 

from improper "design, planning, supervision, or construction 

of an improvement to real property" from being brought more 

than 10 years after the performance of such services. 

Senate Bi 11 No. 2627 purports to alter the current 

state of the law in several ways. First, it excludes from the 

statute of limitations and the statute of repose any claims 

resulting from injury to real or personal property in which the 

claimant is seeking recovery of remediation costs associated 

with lead and asbestos. Second, S-2627 attempts to codify the 

"discovery rule" exception to our personal injury statute of 

limitations and makes it applicable to claims arising out of 

property damage. Third, the bill also extends the period of 

time in which governmental entities may pursue a claim until 

July 1, 1993 where the statute of limitations had already run. 

Consequently, act ions that would now be barred by both the 

statute of limitations and the statute of repose would be 

considered valid claims. 

Statutes of limitations have been recognized as a 

necessary restriction in the pursuit of legal claims. They 

were designed to prevent litigants from pursuing stale claims. 

Statutes of 1 imitations effectively establish order and 

stability in our legal system. Thus, any erosion of these 

basic principles must be approached with extreme caution. The 

Supreme Court has observed that: "Statutes of 1 imitations 

promote justice by preventing surprise through the revival of 

claims that have been allowed to slumber until evidence has 

been lost, memories have faded, and witnesses have 

disappeared. Even if one has a just claim, it is unjust not to 

put the adversary on notice to defend within the period of 

limitation. The right to be free of stale claims in time comes 

to prevail over the right to prosecute them." 

The New Jersey courts have long recognized the 

problems associated with stale claims. Statutes of limitations 

are a practical device to spare the courts from this type of 
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litigation and the citizen from being put to his defense after 
memories have faded, witnesses have died or disappeared, and 
evidence has been lost. The present bill disregards these 
basic tenets and affords governmental entities the opportunity 
to pursue such claims. 

In addition, S-2627 wholly disregards the present 
statute of repose. While the statute of 1 imitations requires 
that litigants pursue their claims within a specified period of 
time, the statute of repose effectively eliminates the cause of 
action arising from the construction of a building after 10 
years has elapsed. 

The statute of repose provides comfort and stability 
to society. It insures builders, architects, engineers, and 
others a time certain by which they can close their books and 
rest assured that no new claims will arise out of past 
construction. This proposed bill fails to recognize the 
significance of the statute of repose to the construction 
industry in our State. 

As you are all well aware, this bill applies solely to 
claims arising out of property damage. Thus, the bill does not 
protect individuals suffering from personal injuries, who are 
often the class of people needing the greatest protection. But 
it would seek to borrow a doctrine of personal injury 
litigation, the "discovery rule" to protect property claims. 
This was never intended by our courts. 

In personal 1nJury claims the discovery rule is 
necessary because of the latency period associated with many 
types of diseases and injuries. A personal injury claimant 
often will not be aware of his injury for many years, until he 
manifests physical• symptoms. On the other hand, the 
application of the discovery rule to this type of property 
damage claim is illogical. In the context of a building, th~re 
is no latency period involved. The fact that the building 
contained or might contain lead c- • asbestos is not, and was 
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never, a hidden fact. Indeed, up until 1973, 99% of all public 

buildings were required to contain asbestos fireproofing. To 

determine if one had a potential claim, a party merely had to 

conduct a simple inspection or look at the building's 

specifications. There is no basis for the discovery rule to be 

applied to property damage claims where the party could have 

easily determined whether a claim existed. 

This bill is not providing private parties with an 

exception, but rather granting governmental entities an 

extended period of time to pursue claims which they knew 

existed. While this bill would probably fail a constitutional 

analysis, it also runs contrary to the factual proofs required 

to overcome a statute of limitation defense. 

Governmental entities are unique to the extent that 

they are the owners of their buildings and were continuously 

involved in the construction process. They not only provided 

the contractors with specifications, but continuously inspected 

the structures throughout the construction process. Surely, 

there is no basis for providing governmental entities with the 

benefit of an extended statute of limitations for claims the 

government knew existed, but failed to pursue. 

This legislation will also have a chilling effect on 

private industry in this State. The business industry in New 

Jersey, is, to a great extent, comprised of manufacturers. 

Clearly, S-2627 is a warning to these companies that liability 

may be imposed, despite statutes of limitations and repose for 

lead and asbestos. But what product will be next? What will 

be the exceptions of tomorrow? And will industry in this State 

continue business as usual waiting for the next surprise? 

Senate Bill No. 2627 establishes that asbestos and 

lead litigation is of greater importance, because the litigant 

is given a longer period of time to institute suit. This is an 

inaccurate message to convey, given recent scientific findings 

and EPA pronouncements. 
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The most recent scientific findings on asbestos in 
buildings dispel the fear that asbestos is likely to cause 
injury. In most cases, the levels of asbestos inside a 
building are lower than the levels that are found in the 
outside air. 
comprising 

everywhere. 

Since asbestos is a naturally occurring mineral, 
approximately 7% of the earth's crust, it's 

But low level exposure is not harmful. Since 
airborne levels of asbestos in most buildings are low, it does 
not pose the health risk we once believed. Consequently, the 
EPA recommends that building owners pursue an in-place 
management program to contain asbestos. 

The EPA' s most recent guidebook, issued 
of 1990, states: "Based on available data, 
airborne asbestos levels in buildings seem to 

in September 
the average 

be very low. 
Accordingly, the heal th risk to most building occupants also 
appears to be very low. 

"Removal is often not a building owner's best course 
of action to reduce asbestos exposure. In fact, an improper 
removal can create a dangerous situation where none previously 
existed. 

"EPA only requires asbestos removal in order to 
prevent significant public exposure to asbestos during building 
renovation or demolition. 

"EPA does recommend in-place management whenever 
asbestos is discovered." 

While the EPA points out that improper remediation can 
result in greater heal th risks, it is also evident that even 
where the remediation is done properly the concentration of 
friable asbestos is likely to increase. 

Similarly, a bulletin recently distributed by the EPA, 
to public schools, states: 

"Asbestos removal is generally necessary only when the 
material damage is extensive and severe, and other actions will 
not control fiber release. Although, EPA rules do not prohibit 
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schools from removing any asbestos materials, removal decisions 

should not be made lightly. An ill-conceived or poorly 

conducted removal can actually increase, rather than eliminate 

risk." 

A recent editorial in "Science" magazine was more 

emphatic, stating: 
fibers "The content of asbestos 

buildings containing asbestos is 

essentially the same as in outdoor air. 

in the air of 

harmlessly small and 

Asbestos in buildings, 

unless damaged, does not shed fibers. Unless policies are 

modified, the sums wasted in abatement and litigation will 

proliferate." 

I will pause here for a moment to address a question 

that was posed earlier. Asbestos litigation, especially in the 

personal injury arena, has taught us one important fact, and 

that is, litigation is the most expensive and least 

cost-effective way to address the problem of asbestos, whether 

it be in the personal injury arena or as a remediation policy 

for schools and buildings. As we learned from the personal 

injury arena, it was ultimately determined by the Rand Study 

I believe that only 10% of the money that was spent in 

asbestos litigation ever made its way to personal injury 

plaintiffs. I suspect nothing less here. I suspect the same 

type of waste, in terms of resources, if this type of 

legislation is introduced. 

It is evident that the EPA adopted the conclusions 

reached at the International Symposium on the Health Aspects of 

Exposure to Asbestos in Buildings which was held at Harvard 

University's Energy and Environmental Policy Center in 1988. 

The findings of the symposium are instructive. 

"There is a reasonable possibility that removal of 

asbestos may actually increase exposure to building occupants. 

Current removal practices vary substantially in adherence to 

worker protection and material handling procedures. 
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Requirements for reoccupancy after abatement specify that 
indoor fiber levels be no higher than found outdoors. Limited 
evaluations indicate that fiber concentrations can increase 
following abatement. Demonstrating that removal actually 
lowers health risk is not a condition for either removal or 
reoccupancy; given revised estimates of public health risk 
associated with asbestos in buildings and the cost for removal, 
it is reasonable to reevaluate the Federal policies and 
requirements related to asbestos in buildings." 

In recent years, the EPA has attempted to quel 1 the 
fears associated with asbestos in buildings. In fact, the EPA 
has stressed "in-place management" of asbestos in most cases. 
In June, 1990, Mr. William Reilly, Administrator for the 
Environmental Protection Agency, noted in his address to the 
American Enterprise Institute that: 

"It's clear to me that a considerable gap has been 
opened up between what the EPA had been trying to say about 
asbestos and what the public has been hearing. The government, 
and EPA specifically, must also accept a share of the 
responsibility for the misperceptions that have lead to 
unwarranted anxiety and unnecessary asbestos removals. The 
asbestos issue shows us that even when we try to communicate 
clearly about environmental hazards, misperc8ption, and 
overreactions can still occur." 

It is now clear that the EPA is not recommending 
removal in most instances. It is the position of the EPA that 
an in-place management program can effectively reduce the risks 
associated with asbestos and is the preferred method of dealing 
with asbestos. Although the EPA has stressed an in-place 
management program, the agency is concerned about the 
significant amount of building owners who are removing asbestos 
from their buildings as a result of II other forces, 11 such as 
fears related to property values, not health risks. 
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Despite these findings, Senate Bill No. 2627 would 

help perpetuate the asbestos panic and would result in 

unnecessary litigation. The solution to the asbestos problem 

is not a bill which will proliferate expensive litigation, but 

rather education and information on monitoring and in-place 

management of asbestos in buildings. 

Those are my formal comments. If you have any 

questions, I'll be happy to answer them. 

SENATOR O'CONNOR: Thank you very much. You mentioned 

the EPA guidelines and how their emphasis is on active 

management programs as opposed to removal, and that removal of 

asbestos is only a last recourse. Isn't it true that the 

guidelines don't mention that there will come a day somewhere 

down the road, where the asbestos materials will have to be 

removed? 

MR. MARCHETTA: That's right, they don't mention a day 

where asbestos may ever have to be removed. You must 

understand that much of the asbestos involved is asbestos 

fireproofing, and much of that was a cementitious product; that 

is, it was put on as a cement-based product. It was only a 

small percentage of the product that was ever put on in a 

fluffy, friable state, and as a result, it adhered to the beams 

and the steel structure of the building. A monitoring program 

is appropriate, because chances are, it will never have to be 

touched. 

SENATOR O'CONNOR: Isn't it also true that the 

guidelines make no mention of where the money will come from 

for the removal if removal is necessary? 

MR. MARCHETTA: Absolutely, they do not. 

SENATOR O'CONNOR: Are there questions from the 

Committee? (no response) Thank you, Mr. Marchetta. 

MR. MARCHETTA: Thank you. 

SENATOR O'CONNOR: The next witness is Elmer Matthews, 

Esq., representing the American Insurance Association. 
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E L M E R MATTHEWS, ESQ.: Mr. Chairman and members 
of the Cammi ttee, I appear before you this afternoon in my 
capacity as New Jersey Counsel to the American Insurance 
Association. I will not offend your ears with lengthy 
testimony because, if you will recall, I appeared before you 
earlier, in May -- when this bill was first listed and 
expressed to you some of my concerns about the bi 11, and the 
thought that perhaps the Committee would like to go into it in 
a little bit more depth. I also congratulate you for having 
this public hearing this morning -- this afternoon rather 
because I believe that some of the arguments that should be 
presented have been presented, and have been presented very 
well. 

I'd like to emphasize just a few things; and one of 
them is the fact that what we are doing here, especially in 
section 4, is, we are removing a statute of repose; that is, 
the statute that protects the builders, contractors, 
architects, engineers, etc. , that have been protected by this 
legislation through the direct act ion of the Legislature. I 
describe it as a statute of repose and not as just a procedural 
or substantive statute of limitation, because a statute of 
repose has a s 1 ightly different flair to it. A statute of 
repose, when ruled so, or described so by the courts, has a 
constitutional implication. The person who is protected by 
that statute has a vested right to continue under the 
protection, under that statute. The 10-year statute of 
limitation is a vested statute of repose in New Jersey. I 
really fear that any attempt to revive these causes of action 
would have a substantial depravation of due process effect, and 
would be immediately followed by litigation. 

Reference was made by Mr. Placitella, the first 
witness, that there is a case in Virginia to that effect, and 
he sort of deprecated it because it was below the Mason-Dixon 
line, although parts of Cape May are below the Mason-Dixon line. 
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There was a recent case, this summer, in the State of 

Kansas -- which if need be I'll make available to the Committee 

-- that case not only tracked a statute similar to this, but 

found it to be a statute of repose and delineated, for the 

benefit of Committee staff, the states which follow the statute 

of repose doctrine and those that do not. I submit that those 

which follow the statute of repose are much more extensive than 

those that do not. 

I would also 

here in New Jersey, 

statute, and that is 

without the umlaut 

like 

with 

the 

215 

to call your attention to a case 

respect to the specific 10-year 

case of McCall a v. Harnishfeger --

N.J. Super. 160. That case-- The 

Appellate Division specifically described the 10-year statute 

as a statute of repose. They said, 11 It is a statute of repose, 

conferring immunity 10 years after the performance of the 

services which would have occasional liability, but for the 

statute. 11 So I summit that, al though New Jersey has not been 

listed among some of the list of codification as a statute of 

repose-- On the strength of that opinion in the Harnishfeger 

case, we are a State that does abide by the statute of repose 

principle. 

In addition, with respect to notice, I pointed out to 

you at the first Committee hearing in May that the list of 

entities that would be protected by this statute, in section 3 

and section 4 and this point was touched upon by the 

gentleman with Hannoch Weisman, so I won't dwell on it-- The 

people who are being protected are the people who are 

affiliated or described as governmental type entities. They 

are not the kind of organizations, individuals, or associations 

that purchase buildings. They really build them themselves, 

for example: municipalities, counties, higher education, 

boards of education, etc. You're familiar with the list. 

I submit that the buildings that we are concerned with 

here are buildings that were originally constructed by those 
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entities, constructed in accordance with strict building codes 
set down by the State of New Jersey, I might add. As such, 
they were aware of the presence of these items -- asbestos, or 
lead -- at the very time the plans and specifications for the 
buildings were drawn up. 

So what you are doing is creating a window in space. 
You're really painting on a brick wall, because there's no way 
you can jump through this window, because all of these people 
had this knowledge before these buildings was built. Now as an 
insurance entity I could add a flavor to it, too. If you open 
up this Pandora's box -- and that is what you would do with 
this type of legislation, and you could go back 40 or 50 years 
-- I submit that we would have a field day trying to identify 
policies that were in effect during this period, whether the 
language of the policies that were in effect during that period 
applied to these kinds of laws, and whether the policies in 
effect in that period had contributing carriers or policies 
that covered suppliers. The extent of litigation that would be 
sworn by this legislation is absolutely mind-boggling. 

The statute of limitations that you try to lift here, 
really is a statute of repose. It is something that people 
have relied on over the years. It's something that solved a 
problem that this Legislature recognized when it was put into 
place. I submit that to lift that blanket of repose that is 
over these individuals, is not in the interest of the State of 
New Jersey; is not in the interest of this Legislature. There 
are those who say that the Legislature can give and the 
Legislature can take away. But in giving, it gives with 
justice, and I think if it tries to take away it should try to 
take away with concomitant justice. 

I' 11 be very glad to supplement my remarks with some 
of the judicial decisions, which I referred to with Mr. 
Ungrady. I did mail a memo down to him earlier when this bill 
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was listed the second time in May, but not only did Mr. Ungrady 

mislay it, I mislaid it, too. I'm going to have to create a 

entirely new memorandum. Thank you for your time. 

SENATOR O'CONNOR: Thank you. Are there any 

questio11s? (no response) It appears that there are no 

questions. I think we got everything down. 

MR. MATTHEWS: Okay. Thank you, Senator. 

SENATOR O'CONNOR: The next witness is 

representing the New Jersey Chemical Council. 

afternoon. 

Hal Bozarth, 

Hal, good 

HAL BOZARTH: Thank you, Mr. Chairman. It's nice to 

see you all today -- members of the Committee. I'm going to be 

brief. As most of you know, I'm not a constitutional scholar, 

nor have I ever pretended to be. I'm jus't a poor lobbyist 

trying to make sure that the clients that I represent can react 

to situations and keep a fair business climate out there. 

As most of you know, Mr. Chairman, I'm the Executive 

Director for the Chemical Industry Council of New Jersey. We 

represent about 105 member companies in the chemical and allied 

product industry in the State of New Jersey. Those companies 

employee about 117,000 people throughout just about everyone's 

district in the State. 

I want to lead off again with underscoring some of the 

things that have been said by previous witnesses: The bi 11 

does create a hostile climate for business here in New Jersey. 

Some of my members would tell you the climate is already 

hostile. This would be a further burden to them in yet another 

area. It does send a signal -- in my view -- to business and 

members, that their companies may be singled out for 

legislative changes which create uncertainty as to the business 

climate in this State. 

Reviving old cases to further fuel the litigation 

crisis, in many cases could be -- as testified by previous 
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speakers -- reinstituted and revived, which would compound the 
already intensifying litigation explosion, which is impacting 
upon my members. 

It seems to us to be a piecemeal effort, which will 
lead to other special exemptions relating to other types of 
products, thereby further rewarding constitutional and 
statutory protections for the rights of defendants and the 
general public. If it is asbestos and lead today, Mr. 
Chairman, it could be food additives, pesticides, or 
pharmaceuticals tomorrow. As Professor Henderson testified, 
it's not necessary to protect plaintiffs' rights in the way 
that this bill does. The current law seems to afford those 
plaintiffs ample opportunity to assert claims, even.when damage 
or injury are unknown for many years. 

Further, and one of my final points, Mr. Chairman, it 
does send the wrong message about asbestos in buildings. It 
ignores current statements iterated to you earlier by the US 
EPA, and the recent scientific findings about the low health 
risk of airborne asbestos to building occupants. 

This Committee is seeking to reduce the enormous 
expenditures of public funds. On asbestos removal, the 
solution is not a bill which will promote expensive and 
wasteful litigation by reviving old cases and extending the 
statute of limitations. Rather, the solution lies in using the 
scientific knowledge that is already available to quell the 
asbestos and building panic, and to stem the flow of public 
funds to ill-advised asbestos removal projects. 

And one last point, Mr. Chairman, is -- and it has 
been testified previously this afternoon -- fewer than 10% of 
the money and settlements involved in these cases actually gets 
to the plaintiffs. Therefore, I would ask you, from a public 
policy point of view: Who benefits from legislation like 
this? Should public policy be driven by my friends -- some of 
them in the legal community -- who are looking for revenues at 
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the expense of a sound, fair system of addressing grievances 

that business in the State of New Jersey can rely on? 

Thank you, Mr. Chairman. I appreciate the opportunity. 

SENATOR O'CONNOR: Thank you, Mr. Bozarth. Are there 

any questions? (no response) 

The next witness is David Lloyd, representing the 

State Affairs Division, National Paint and Coatings Association. 

D A V I D W. L L O Y D: Good afternoon, Mr. Chairman, 

members of the Committee. 

SENATOR O'CONNOR: Good afternoon. 

MR. LLOYD: I'm David Lloyd. I'm Director of the 

State Affairs Division of the National Paint and Coatings 

Association in Washington, D.C. The NPCA is a nonprofit 

Association, with about 700 company members, many of whom have 

locations or offices in the State of New Jersey. 

I'm not going to repeat -- I hope I won't, anyway -- . 

all of the comments that have been made by those who feel that 

this is not legislation that is in the public interest. I've 

got several points that I would like to emphasize. 

First, I think S-2627 is quite unfair. It exposes-

It threatens to expose manufacturers to unexpected liability. 

It removes a statutory right that is the result upon the common 

law, and it has been relied upon for years, in good faith. It 

removes a significant element ~f certainty in the law. I think 

one of the beauties of our law is that you can rely upon its 

application and fair manner. This would be -- as a number have 

already said -- changing the rules in midstream. It seeks to 

shift the expense to an industry -- in my case, the paint and 

coating industry -- that began to move away from the use of 

lead almost 50 years ago; 20 or 30 years before the Federal 

legislation that limited the amount of lead that could be used 

in paint. 

The use of lead in paint has almost been nonexistent 

during the past 30 years. In fact, around 1960, they were 
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using about 5% of the amount of lead that they were using in 
1920 to 1924. It's now down to about three eight-hundredths, 
which is less than one-half of 1%. So there has been a 
significant decrease in the amount of lead being used. 
Companies have shifted to two other products: 1 i thopone and 
titanium dioxide. So we are talking about reviving claims that 
could be 20, 30, 40, or so years old. 

I have to also comment on one other point that another 
speaker mentioned about lead exposure around the home. There 
have been several estimates about exactly what percentage i~ 
due to lead in paint. The best that I've heard is that, 
somewhere around 90% of the lead exposure in individuals is 
from gasoline. Now, that, too, is obviously decreasing because 
of the unleaded gasoline. But at most, about 10% of your lead 
exposure would be from paint, and obviously that is going to 
decrease as the years go on. 

Senate Bill No. 2627, would be establishing a 
dangerous precedent. I know of no other situation where a 
statute of limitation, once establised, has been violated in 
this fashion. Mention was made that Massachusetts has this 
statute and that it has been upheld. That statute, by the way, 
applies only to asbestos, not lead. 

I will also ask the same question that another witness 
asked: What is to prevent the Legislature from offering this 
same kind of remedy to some other well deserving claimant or a 
class of plaintiffs? 

The matter of insurance: Elmer went into it from his 
side, but look at it from the side of those that have to buy 
the insurance. What kind of insurance protection would be 
available, and at what kind of cost? Are insurers going to 
provide coverage for cases that are filed during the two-year 
window of opportunity? Won't the change in the event 
triggering the statute of limitation put insurers at a greater 

36 



risk than they bargained for? How can you write insurance for 

claims that are opened for as long as anybody is around to file 

a claim? 
I have to assume that S-2627 is a result of the fact 

that there are negligent landlords and/or others-- Here I 

might point to section 4. I believe it covers more than just 

public buildings. It says, "building owners." As it sets, 

surrounded by commas, I'm assuming that means private building 

owners, slumlords -- I don't mean to look at you when I say 

that (laughter) -- that are trying--

SENATOR O'CONNOR: Let the record reflect that Mr. 

Lloyd pointed to the Committee aide, John Tumulty. (laughter) 

MR. LLOYD: I had to look at someone, John. 

The idea is that these negligent landlords are trying 

to have someone else pay for their mistakes, because they 

failed to exercise their duty and their rights in a timely 

fashion. So we are rewarding-- It is almost a case of unjust 

enrichment. 

I would also like to quarrel with a couple of the 

statements that are made in the bill statement. I submit that 

the real purpose of this bill is not to redress a serious 

health problem, but rather to shift the responsibility for the 

costs of cleaning up an abatement. I also feel that the 

extension of time to file will reward laziness and negligence, 

not encourage prompt action. If these folks acted promptly, 

you wouldn't have any need for this bill. And I do believe 

that the bill will affect the outcome of cases by exposing 

people to liability that they might not otherwise be exposed to. 

Another witness mentioned the fact that if the 

manufacturers of the product are not known, well then the 

contractors are out of luck. If memory serves me correctly, 

there was a case involving the manufacturer of a football 

helmet. A young man got injured -- maybe killed, I forget the 

exact statistic -- and they could not figure out who made the 
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helmet. They went to one of the major helmet manufacturers and 
said, "We'll, you make most of them, so therefore you're going 
to pay." So I'm not so sure we can hide behind the fact that 
not knowing who's responsible is going to mean that the 
plaintiff won't recover or that the contractor is going to be 
left hanging. 

I believe that is the extent of my comments. I hope 
they have been helpful. I'll be glad to answer any questions. 
I urge that the Committee reject this legislation. 

SENATOR O ' CONNOR: Thank you . I ' m advised that the 
language that you referred to at line 33 on page two, is, in 
fact, a mistake. And the words, "building owner" will be 
deleted from the bill. 

MR. LLOYD: Okay. Thank you. 
SENATOR O'CONNOR: Are there any questions for Mr. 

Lloyd? (no response) Thank you, Mr. Lloyd. 
MR. LLOYD: Thank you. 
SENATOR O'CONNOR: The last scheduled witnesses that 

we have are Michael Baker and Bob Kenny, representing New 
Jersey Society of Architects. 
M I C H A E L J. B A K E R, ESQ.: Good afternoon. I 
have with me, Robert Kenny and we don't want to reiterate most 
of the testimony that has gone before us. Mr. Kenny would just 
like to bring a few items to your attention. 
ROBERT G. KENNY, ESQ.: I would just like to add 
that our opposition to the proposed bill-- All of the 
arguments in opposition that have been voiced, we agree with. 
I will, though, raise a couple of arguments that concern the 
fundamental unfairness of the proposal. 

The inequity of what has gone on -- as it relates to 
design professionals and architects in particular -- relates to 
the fact that, for years the statute of repose -- the 10-year 
statute of repose has been relied upon by design 
professionals and architects in particular. In fact, it puts 
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them at such a disadvantage at this point, because-- For 

example: You have an architect who has known that he has not 

been involved in any projects for 10 years, no longer has any 

records, and, in fact, may have retired and no longer carries a 

tail on his insurance policy. The purported purpose of this 

bill is to seek more funds, but what you have in actuality done 

is expose a design professional to personal liability, with no 

insurance to cover this. 

Forcing extended litigation on the persons or the 

entities that will fund that litigation will, of course, 

include the public bodies that are attempting to gain some 

benefit, and that is just not going to happen in the reality of 

the situation. We also should take into account that the 

wording of the language of this bill seems to resurrect every 

suit that there has ever been, potentially, since it seems to 

allow for the resurrection of third-party complaints, cross 

claims against design professionals that could not have been 

brought at the time because of the preexisting 10-year statute 

of repose and statute of limitations. 

Potentially, you have just caused, not only all 

additional suits that were never brought before, to now be 

allowed to be resurrected, but all suits that were either 

adjudicated or settled before, can potentially be resurrected 

seeking indemnification and payments by those who paid the 

plaintiffs in those other suits. 

We urge rejection of the bill for those reasons, and 

that's all I have in addition to our statement. 

SENATOR O'CONNOR: 

questions? (no response) 

Thank you, Mr . Kenny . Are there 

Before we close the hearing, I would also like the 

record to reflect that we've received a letter from Jon R. 

Moran, Senior Legislative Analyst with the New Jersey State 

League of Municipalities, expressing the League's support for 

Senate Bi 11 No. 2627. There is also a letter and statement 
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submitted by Mr. Michael A. Wiegard, W-I-E-G-A-R-D, with the 
firm of Paul, Hastings, Janofsky & Walker, representing GAF 
Building Material, expressing their opposition to the bill. 

If there is nothing else to come before the Committee, 
then the public hearing is closed, and I thank you all for your 
attendance here today. 

(HEARING CONCLUDED) 
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Senator John A. Lynch 
State House 
CN-099 
Trenton, New Jersey 08625 

RE: Senate Bill No. 2627 

Dear Senator Lynch: 

October 19, 1990 

I would like to thank you and the committee for the 
opportunity of testifying on October 4, 1990 concerning Senate 
Bill No. 2627. Insofar as I was the first person to testify, I 
did not have the opportunity to comment on the testimony given by 
the various opponents to this Bill. Accordingly, please accept 
this letter as a supplement to my testimony. 

A. Unrebutted Facts 

Despite the testimony of a number of opponents to this 
extremely important legislation, it is worth noting that the 
following facts remain uncontested: 

1. The presence of deteriorating lead paint in public 
buildings and schools poses a very serious health risk to 
thousands of children in New Jersey. 

2. One of the primary reasons that hazardous asbestos and 
lead conditions remain unabated in our public buildings and 
schools is the lack of funds available to accomplish such 
removal. 

3. The cost of abating hazardous asbestos and lead 
conditions has the potential to bankrupt many of our 
municipalities and educational institutions. 

\ 'J.,. 
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4. The asbestos and lead paint industry were well aware that the products they sold to our municipalities and schools were hazardous and defective prior to installation and that knowledge was never communicated to either the building owners or to the architects. 

5. As the lead paint and asbestos deteriorates or when renovation or demolition of a structure is necessary, the asbestos and lead paint must be removed from the buildings in issue. 

6. Recent surveys of custodial workers in New York city demonstrate that 30% to 40% of the custodial workers in the New York City schools have been diagnosed with asbestos related disease. If similar results are obtained in New Jersey, and hazardous asbestos in place continues unabated, numerous personal injury claims can be anticipated against municipalities and schools in this State as a result of not abating the asbestos hazard. 

B. The Need For Legislation 

Professor Henderson, testifying on behalf of N.L. Industries, argued that there is no need to codify the discovery rule in New Jersey since it was already accepted law in this State. The testimony given by Mr. Marchetta, however, on behalf of w. R. Grace & Company, a former asbestos manufacturer, clearly demonstrates why this legislation is required. In his testimony, Mr. Marchetta spent the majority of his time arguing that the discovery rule~ not and should not apply to property damage cases. This same position is advocated uniformly by the asbestos industry in all cases seeking the cost of reimbursement for the removal of hazardous asbestos from buildings. Thus, without this legislation, industry will continue to litigate the discovery rule issue in each and every case that is brought. 
The position taken by Mr. Marchetta on behalf of w. R. Grace is that the statute of limitations begins to run as soon as the building owner learns that asbestos or lead paint was installed in its building, regardless of whether the condition of the asbestos or lead paint presents a present hazard so as to warrant removal. In other words, they would argue that if Rutgers learned in 1977 that it had asbestos in its gymnasium, a law suit 
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should have been started at that time, even if the State of New 
Jersey, or some other health professional, advised Rutgers that 
there was no need to remove the asbestos in 1977 because its 
condition did not present a hazard. 

The position advocated by w. R. Grace encourages law suits 
for abatement and removal as soon as a building owner learns that 
asbestos or lead is located in its building, without regard to 
whether the presence of that material poses a health risk. 
Senate Bill No. 2627 on the other hand discourages a rush to the 
courthouse for fear of having a time barred claim by virtue of 
the statute of limitations, and facilitates only those cases 
where a imminent hazard exists as a result of inter alia 
deteriorating or friable material, renovation or demolition. 

c. The Legislation is Consistant with the Guidelines of the EPA 

Mr. Marchetta, for w. R. Grace, also cited selected 
portions of the new EPA recommendations concerning how to manage 
asbestos in place to argue that this legislation is contrary to 
the new EPA guidelines. The portion of the EPA guidelines 
selectively not mentioned by Mr. Marchetta bears repeating here: 

"There is an increasing concern for the health 
and safety of construction, renovation and 
building maintenance personnel because of 
possible periodic exposure to elevated levels 
of asbestos fibers while performing their 
jobs. 

* * * Because these fibers are so small and light, 
they remain in the air for many hours if they 
are released from ACM (asbestos containing 
material) -in a building. When fibers are 
released into the air they may be inhaled by 
people in the building. 

* * * 
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* * * Intact and undisturbed asbestos materials do not pose a health risk. The mere presence of asbestos in a building does not mean that the health of the building occupants is in danger. However, asbestos materials can become hazardous when, due to damage, disturbance, or deterioration over time, they release fibers into building air. (Emphasis added.) EPA Guidelines, pp. 2-3, 1990. 

Thus, the S2627 is perfectly consistent with the EPA recommendation of only encouraging removal when a hazardous condition exists and not merely when asbestos is present in a building. The position of W.R. Grace and others that a law suit should be filed immediately upon discovery of asbestos in a building is clearly contrary to the EPA guidelines. 
D. The Asbestos Health Issue 

As is evident from the foregoing citation to the 1990 EPA guidebook, asbestos that becomes airborne due to damage, deterioration or disturbance "release fibers into building air" and "may be inhaled by people in the building." 

In support of its position that asbestos in buildings presents no hazard, w. R. Grace cites a recent article appearing in Science Magazine which was echoed at the so called Harvard Symposium. What W.R. Grace did not tell the Committee was that the author of Science Magazine article is regularly retained by the asbestos industry in asbestos personal injury and property damage litigation and that the so called Harvard Symposium was a closed door conference orchestrated by former asbestos manufacturers now defending against asbestos cases. So that the Committee has a more balanced picture, I am attaching hereto a copy of the testimony of Dr. Steven Levin before the U.S. Congress concerning the health hazards posed by asbestos installed in public and private buildings. Dr. Levin was to testify before this Committee, but due to last minute scheduling changes, was unable to attend. You should also be aware that in June, 1990 the New York Acade y of Sciences held an international symposium which focused on the dangers to bystanders from asbestos in place. 
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For those members of the Committee who were unable to attend 
the hearings, I thought it also important to note the findings of 
a recent study which demonstrated that 30% to 40% of the family 
members of asbestos factory workers recently surveyed here in New 
Jersey were found to have evidence of asbestos disease on x-ray. 
Some of these family members were born after their father had 
stopped working in the asbestos factory, and therefore developed 
asbestos disease simply by living in a contaminated household. 

E. Bill No. 2627 is constitutional 

During the hearings, Senator Laskin raised the issue as to 
whether this legislation might be unconstitutional because it 
does not offer similar protection for people who have been 
injured from exposure to asbestos. His concerns were of course 
admirable. I believe, however, that this legislation is 
constitutional and would be upheld on a rational basis test. In 
fact, Professor Henderson, who testified on behalf of N.L. 
Industries candidly admitted that the legislation would probably 
pass constitutional muster. Similar legislation has been upheld 
as constitutional in other states including Massachusetts and New 
York. 

In addition, it is my understanding that there is other 
legislation pending in the Senate and Assembly that extends 
similar protection to personal injury victims, thereby obviating 
the concerns of Senator Laskin. 

F. Threats by the Asbestos and Lead Industries 

Lastly, industry spokesmen repeatedly attempted to persuade 
this Committee that this legislation is not in the interest of 
New Jersey because it would somehow create a chilling effect to 
attracting new business in this State. This argument is simply a 
red herring to attempt to influence this committee by impliedly 
threatening that industry will leave if this legislation is 
passed. New Jersey has long been in the forefront of protecting 
the innocent from the tortious conduct of others, whether that 
the wrongdoer is an individual or a corporation. Notwithstanding 
this policy, many responsible corporations have chosen to 
establish corporate offices in this State. 
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ATTORNEYS AT LAW 

Thank you for your consideration. 

Very truly yours, 

-----·-· ~ t' ,·;-' /-

CHRISTOPHER M. PLACITELLA CMP:tr 



HEALTH HA~ARDS OF LEAD PAI::T 

Prepared by: Richard P. Hedeen, ll.D., VA Medical Center, East Orange, N.J. 

07019. Telephone: (201) 676-1000, Extension 1269. (c.v. attached) 

This sunu:i.ary of lead poisoning is intended to provide background information 

on the delayed adverse health effects of lead in connection with Senate, No. 

2627 (An act concerning the statute of lirnitations for certain actions 

involving asbestos or lead materials •••• By Senator Lynch). 

Acute lead poisoning was recognized by pre-scientific physicians over two 

thousand years ago. Benjamin Franklin contributed to the modern description 

of lead poisQi!ing by Sir George Baker in 1767. Acute poisoning was easily 

recognized when the amount of let3d absorbed was so massive that the health 

effects were obvious within a few days. The acute symptoms were dramatic: 

lead colic (severe abdominal pain), painter's palsy (wrist paralysis from 

nerve damage), and behavioral abnormalities ( brain damage, encephalopathy). 

In the mid-nineteenth century, anemia (decreased red blood cells) was added to 

the typical symptoms of acute lead poisonin1;. Current understanding of lead 

toxicity extends beyond the classical acute symptoms to the more subtle, 

cumulative delayed effects. The danger of leaded paint has been known since 

the eighteenth century. Recomr:iendations that zinc paints replace lead paints 

were hotly debated in both Hew York and Boston in the mid-nineteenth century. 

Leaded house paints were nevertheless widely used in this country until the 

1970s and continue to be used for metal structures. 

In the 1960s, acute lead poisoning was recognized as a serious problem among 

i;ew Jersey's inner city children. Lead poisoning occurred between 3 months 

and six years of age. The children frequently had convulsions and sometimes 

died, Surviving children often sustained severe permanent brain damage. Acute 

childhood lead poisonini; resulted from the eating of leaded paint chips in 

deteriorating buildings, a practice called "pica." Extensive public health 

neasures were put in place to identify children at risk by blood testing 

before serious complications occured. Lead abatement was required but funds 

to pay for the lead paint removal were not available. Funding sources to 

cover the $10,000 per dwelling needed for lead abatement have been difficult 

to find. 

The childhood lead poisoning detection programs in New Jersey have been 

partially successful. Severe poisoning is distinctly unusual in children in 

llew Jersey today. However, it has recently been shown, that even low-level 

lead exposure causes decreased IQ scores and behavioral abnormalities in 

children. Low-level lead absorption causes inpaired intellectual development 

and antisocial behavior later in life. Tl1ese children eventually have 

unfortunate encounters with the courts. Currently, 177,000 children, one 

through five years of age, are at risk of lead poisoning in Hew Jersey from 

deteriorating leaded paint (22 N.J.R. 1503). 

The more subtle, delayed effects of loni-terr:i, moderate lead absorption from 

deteriorating leaded paint has not been controlled. Accidental exposure from 

dust created by leaded paint chips was not eliminated by childhood lead 

survr.;illance progral'.ls, althou~h the deliberate ingestion of paint chips (pica) 

by children has been reduced. The toxic effects of noderate lead nbsorption 

over a prolonged period r.iay only be r.ianifest ,leca<les after the building ,.as 

;1aintcd and decades after exposure began. The diagnostic synptor.is of acute 

poi.so11in~ nay never occur. The danr;er fror.i old leaded paint is, therefore, 

,x 



not limited to childhood or pica, but r1ay impair health only after they have 
reached adulthood. Slow continuous exposure may occur in children and in 
adults who get tiny flakes of lead paint dust on their han<ls, in their food 
and in the air. !formal hand-to-r.iouth activity in children and adults results 
in increasing lead stores in the body over years or decades. Such exposure 
may contribute to the development of hypertension, stroke, heart <lisease and 
kidney disease after 20 or 30 years. The causal relationship is often obscure 
because the victims do not recognize the source of the lead. In addition, the 
long delay before the appearance of symptoms, the multiple sources of lead in 
the environment, an<l the many other factors that contribute to the development 
of these diseases in an aging population, serve to obscure the role of leaded 
paint. New Jersey's lead abatement regulations have not been successful 
because of th.i high costs, and the extreme danger to unskilled individuals who 
attempt to remove lead paint withoµt proper safety controls. 

The adverse delayed effects of chronic lead aborption include hypertension, 
saturnine (lead-induced) gout, diminsihed newborn growth rate, reproductive 
dysfunction, neurological deficits, neuro-behavioral dysfunction, stroke, 
heart disease and renal disease (see attached outline and tables). About 1% 
of the American population is probably at risk of excessive cumulative lead 
absorption. The Second national Health and Nutrition Survey (NHANF.:S II) 
con<lucte<l from 1976 to 1980 measured blood lead in 27,000 individuals 6 months 
to 74 years of age. This study indicated that about 2,000,000 citizens had 
blood lead levels greater than 30 mcg/dl and may therefore have excessive lead 
stores. Elevated blood lead levels were particularly cot:1rnon among 
impoverished black nales. Eighteen percent of black males \.Tith far:iily incomes 
under $6,000 a year had blood leads over 30 mcg/dl. It is estiraated that 
about 400 children in New Jersey had elevated lead levels in 1987 but that 
only 272 received medical treatment (22 l{.J.R. 1503). Blood lead levels over 
25 mcg/dl must be reported to the Hew Jersey Department of Health. In 19r13 
approxicrately 200,000 children in the United States still had blood leads over 
25 mcg/dl. The vulnerability of infants and children to lead poisoning is 
exceeded only by the vulnerability of the developing fetus which accumulates 
lead directly from the pregnant mother's blood. In 1934, over 400,000 
pregnancies were estimated to be at risk because of maternal blood leads 
greater than 10 mcg/dl. 

Over 95% of the body lead burden in adults is stored in hone. There is 
compelling evidence that lead in bone offers the best raeasure of the 
cumulative dangers from lead absorption over a lifetirae. Lead in blood has a 
biological half life of only a few wt~eks and therefore reflects recent, rather 
than cumulative absorption. Another test for hody lead stores, the EDTA 
chelation test (lead-mobilization test), is inpractical for large-scale 
application because it requires injections and timed urine collections. Full 
understanding of the impact of lead on health is expected to come from a new, 
high tech device developed in New Jersey called in vivo tibial x-ray 
fl11orescence (XRF). This machine measures leacl in bone non-invasively and 
safely. It has been <leveloped by Dr. Hedeen in collaboration with the the New 
Jersey Institute of Technology, the VA 7!edical Center in East Orange, and the 
:;ew Jersey :iedical School in Ne\rnrk. The :fow Jersey State Occupational 
,iedicine Progra• and the :~ew Jersey Poison Information System at the Beth 
Israel :ledical Center :1 Newark are currently se~king ways to include this 
uni<Jue c1iagnostic tool in their lead surveillance programs. The only in vivo 
tibial XRF device for screenint,: p11rposes in the United Stc1tes is locate,! at 
UI1DNJ-1;e11 Jersey :Iedical School in ;:e1,ark. Expcrir:icntal studies u~ing in vivo 
tibial XRF are being con<lucted at the llarvnrd l!edical School, tl1e University 



of Cincinnati and the University of Eirrnineharn in England. 
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CLII'1CAL ASPECTS OF LEAD POISorauc 

Richard P. Wedeen, !1.D. 
\"!~ :iedicc1l Centt!r, East Oran:;(•, :;.J. n7(16C, (2nl) r,7C,-Jnnn, rxtension 12r,9. 

I. Sourc1:s of lead e:-:posure 
l.Low lvvcl .. 

a. l!ater, f(.iu,.1 , air, so.il 
4.; :iuc'r.!r.itc expusurll 

a. Paint dust, cans, 
sta,tionarv sourcf's 

-' 3. High level 

toys, pe\/tcr, cnane J ,.:/'Ir..,, 

a. i"i.efl ,··occupational, ~lazes, noonshine, paint c111st 
4. liassive (nc11te poisoning) 

n. Pic.:1, occupationnl, el.nzes, noonsldn0., paint c111st 

II. Syt~ptons 
I .Lm-1 lr•vr>l 

a. IQ 
h. ~Ppro.l11ction, :..:;cstation, erowth 
c. Hypf>rtension (ltit;li hloorl press11r,,) 

2. :!oderatl.! exposure 
a. Kirlney disease 
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3. High level 
a. Lead colic (abdorii11al pain) 
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l.Lu\-J lt"vel 
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b. EDTA cl1t•lat•ion 11 test < (,00 neg Pb/c1 
c. Rone lead; In vivo tihinl XRF - < 15 ppn wet \It 

2. i-iorlerate cxpos11re 
a. 3 ~ 20-50 nc~/rll 
h. EELA c½PlRtion test> ~no me~ Ph/d 
c. In vivo tj_hial XF:.F - l"i-t,n .-,p1,i 11et wt 

J. Hi~h lcv<.•1 
a. ~pl J()-~!) me· r I ,a 

..... .!.2. , .. _..., 
1.:. l~DL,':. Cilt!.L/-1t.l.Oll tcs t 
c. I:1 vivo tiuiul :•:?.F -

) l:J,JO !.leg Pb/d 
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4. :rassive (.'.!cute ;>oiso11i 11 ~) 

a. !;n1- >C,O ncg/r1l 
0. ~:1'!.:\. c!!i::liJ.tiun test > 1 :YlO nc;; Pb/ ,i 
c. In vivu tiliial :Zlff - tir1e ,!epcndcnt 

\O~ 
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TESTIMONY OF PROFESSOR JAMES A. HENDERSON, JR. 

ON S.2627 

I am Jim Henderson, Frank B. Ingersoll Professor 

of Law at Cornell Law School. I have taught torts and products 

liability for the past 25 years and have published numerous books 

and law review articles on those subjects. I have also testified 

before committees of state legislatures and the U.S. Congress on 

a number of occasions, addressing a variety of issues in my major 

fields of interest. I appear today at the request of NL 

Industries; but the opinions I express are strictly my own. I 

want to thank the Committee and its chairman for inviting me to 

testify. I very much oppose S.2627 and will briefly explain why 

I think it reflects bad social policy. 

My first ground for opposing the bill takes me back to 

the reasons for having a statute of limitations in the first 

instance. Attempting to adjudicate stale claims many years after 

the events that gave rise to them is difficult, often haphazard, 

and burdensome to the judiciary system. It is also grossly 

unfair to defendants who may no longer have access to the facts 

necessary to defend themselves. 

The New Jersey statute of limitations otherwise 

applicable to these claims is one of the most generous. An 

injured plaintiff has six years within which to bring an action 

after the cause accrues, whereas many states allow only two or 

three years. And, under New Jersey law, a cause does not accrue 

until the claimant knows that he has suffered injury and that the 
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defendant caused it. 1 Six years from discovery is, in my 

judgment, more than ample time for a claimant to decide to bring 

action once the injury and the causal connection with the 

defendant is known. In the present context, one need not wait 

until the hazardous substances have actually been abated to 

commence an action for recovery of monetary damages; it should be 

sufficient for the plaintiff to prove that abatement will be 

necessary and to establish the cost of achieving that objective. 

Section 3 of S.2627 codifies the existing six-year 

period of limitations for asbestos and lead abatement claims. 

Why did the draftsman pick six years? Because, in New Jersey, it 

is traditional, adequate, and fair. Why not give claimants 

twelve years? or eighteen? Because no one needs that much time 

after discovering they have been injured. And yet, section 4 of 

S.2627 will have the effect in some cases of allowing plaintiffs 

in asbestos and lead abatement cases many more years than twelve 

or eighteen in which to sue. Indeed, I can envision a claimant 

bringing an action more than 30 years after the events giving 

rise to the claim. Thus, the policy judgments reflected in 

Section 3 (a general six-year period of limitations) and 

Section 4 (a special rule that gives asbestos and lead plaintiffs 

up to 30 years or more) contradict each another. Section 3 is 

See Vispisiano v. Ashland Chemical Co., 107 N.J. 416, 527 

A.2d 66 {1987); Graves v. Church & Dwight co., 225 N.J. 

Super. 49, 541 A.2d 725 (1988). 
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the traditional New Jersey rule ~nd makes sense. Section 4 
reflects bad policy and should not become law. 

In response to the arguments I have just offered, one 
might reply that a small number of other state legislatures have 
enacted measures eliminating statute of limitations defenses, 
including limitations defenses in personal injury actions. If 
other states have done so, what can be wrong in principle with 
New Jersey doing likewise? My response to this counter-argument 
is two-fold. 

First, merely because other states have enacted 
analogous measures does not make it any less unfair or 
inappropriate for New Jersey to do so. On the view just 
expressed in support of S.2627, presumably the first state to 
eliminate limitations defenses was wrong, and maybe the next; but 
after two or three had done so, the repetition of the wrong 
somehow made it right. 

My other response to the argument that "others have 
done this" relates to my observation earlier that New Jersey has 
one of the most liberal, generous-to-plaintiffs discovery rules 
in this country. In contrast, my home state of New York had, at 
the time of the enactment of the New York statute reviving 
time-barred claims, one of the least generous, most stingy rules. 
Thus, when New York eliminated the limitations bar for personal 
injury claims relating to a cluster of toxic products, it did so 
in order to save time-barred plaintiffs from the draconian 



Prof. Henderson Testimony - Page 4 

effects of a "you're barred before you even know you were hurt" 

limitations approach in that state. No such circumstances exist 

in New Jersey; the limitations rule here imposes no such unfair 

burdens on injured plaintiffs. Therefore, the fact that New York 

eliminated its limitations bar is of no relevance to the 

propriety of S.2627. 

My second reason for opposing S.2627 is that it changes 

the rules of the game in midstream. If New Jersey had had an 

excessively flexible limitation period, as proposed here, from 

the onset, instead of a bright-line six-year cut-off, defendants 

would at least have been on notice that they better retain all 

records running back indefinitely in time. But New Jersey had no 

such rule at the outset. S.2627 seeks to impose excessive 

flexibility retroactively, after many firms may have reasonably 

relied on the protection of the traditional six-years-from

discovery rule. This circumstance exacerbates the problems of 

stale claims, making it even more difficult for the judicial 

system and more unfair to defendants. 

I am not arguing that S.2627 is unconstitutional in a 

legal sense with a capital "C" -- although strong arguments to 

that effect exist. But I do insist that it is improper and 

inappropriate from the standpoint of social policy. The 

legislature must have an overwhelmingly compelling reason, unique 

to asbestos and lead abatement litigation, to take this 

nontraditional, extreme measure. 

\9~ 
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All that I have heard by way of justification is that 

the municipalities, schools, and other claimants who would be 

benefited by S.2627 received conflicting advice over the years 

concerning whether or not to attempt abatement of the products in 

their buildings and thus let the limitations period lapsa ~ithout 

taking action. Now, let me make clear that if the defendants 

were responsible for creating confusion in this regard, or 

relaying misinformation, I would support S.2627 enthusiastically. 

But they were not thus responsible. Indeed, I understand that 

beginning in the 1950's, the major lead and paint companies 

expended substantial resources to educate the public regarding 

the need for abatement measures to be taken. 

So what we are left with is a number of would-be 

claimants who, knowing of the injuries and their cause, failed to 

get their tactics straight and slept on their rights. It is 

unfortunate that those public officials running the municipal 

buildings, schools, and the like did not act in time. Once 

again, they could have commenced legal action even if abatement 

had not yet begun. But it is grossly unfair to impose the costs 

and burdens of such delay on defendants who are entitled to the 

reasonable protections of the traditional limitations cut-off. 

Even if I could somehow live with the problems I have 

identified, another consideration forces me to oppose S.2627 most 

strongly. No only is it bad social policy to invite stale claims 

to court and to change the rules of the game after parties have 
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reasonably relied on those rules to their detriment, but it is 

also bad policy to change the rules in such a patently selective 

political fashion. If S.2627 is enacted and becomes law, New 

Jersey will be the first and only state to have waived the 

statute of limitations for lead abatement cost recovery claims. 

Other states have taken similar action regarding asbestos; and as 

I pointed out earlier, my home state of New York has done so for 

a cluster of toxic substances. But you will be unique if S.2627 

becomes law. 

Why will you have taken this unprecedented step? I 

believe objective outsiders will see this new law as an attempt 

to place costs over onto mainly out-of-state companies who will 

presumably be defendants in the abatement actions to come. I 

understand that plaintiffs may have arguments under the existing 

liberal discovery rule to sue under existing law, but, to the 

extent plaintiffs fail, New Jersey will be seen to be attempting 

to change the rules retroactively and put the costs on out-of

state defendants. Thus characterized, the objectives of S.2627 

are unworthy of the great state of New Jersey. 

Rather than moralize further regarding the inherent 

shabbiness of a proposal that seeks to impose costs on out-of

state defendants, however, I prefer to point out several 

implications of S.2627 that may actually hurt the interests of 

New Jersey in the longer run. Rather than continue to appeal to 

notions of fundamental fairness, then, the remainder of my 
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remarks appeal to New Jersey's own long-run self interest. In 
the arguments that follow I assume that actions to recover 
abatement costs may prove successful. I have no reason to think 
this is the case; but if one assumes otherwise, S.2627 serves no 
purpose. 

My first observation is that New Jersey must be home to 
many firms that were involved, going back in time to the 1950's 
and possibly earlier, in the production and distribution of lead
based building products. In fact, NL Industries, who asked me to 
testify, is one such company. Even if these products are not 
currently produced in New Jersey, there must be many firms that, 
in earlier periods, engaged in the production and distribution of 
such products. Observe also that the bill applies not only to 
manufacturers, but also to other persons -- engineers, 
architects, contractors who might be sued in abatement 
actions. Those firms are likely still operating in New Jersey 
today. If I am correct, and if the actions to recover abatement 
costs should prove successful, then S.2627 will represent a 
financial threat to those firms. 

Note also that out-of-state plaintiffs will bring 
actions against New Jersey firms based on earlier asbestos and 
lead product purchases in this state. The bill does not limit 
the plaintiff class to New Jersey mur,icipalities and schools; 
many potential plaintiffs in neighboring states presumably did 
business with suppliers in New Jersey. Given the liberal rules 
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permitting the assertion of jurisdiction against-out-of-state 

defendants, these plaintiffs will have the option of bringing 

suit either in their home states or in New Jersey, arguing that 

the newly enacted New Jersey statute of limitations should apply 

against the New Jersey corporations and in favor of the out-of

state municipalities and schools. Such arguments have sometimes 

met with success. 2 

Out-of-state plaintiffs will be able to invoke the New 

Jersey statute only against New Jersey producers and 

distributors, because otherwise there will not be sufficient 

nexus with New Jersey to justify applying New Jersey law. So one 

practical implication of S.2627 is that it represents an open 

invitation to otherwise time-barred out-of-state plaintiffs to 

impose potentially large liabilities on New Jersey firms. 

An equally serious implication of S.2627 concerns the 

effects the bill may have on firms' decisions in the future to 

come to, or remain in, New Jersey. Given the unsettled nature of 

choice-of-law rules, a firm that is deciding whether New Jersey 

provides a friendly business environment will have to concern 

itself with the possibility that other states may use the New 

Jersey open-ended statute of limitations as a sword against New 

Jersey enterprises. Of course, S.2627 only applies to abatement 

actions involving asbestos and lead products. But what is to 

z See, e.g., Mahne v. Ford Motor Co., 900 F.2d 83 (6th Cir. 

1990); Ledesma v. Jack Stewart Produce, Inc., 816 F.2d 482 

(9th Cir. 1987). 
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stop the New Jersey legislature from adding to the list of 

limitations waivers at some future time for many other products? 

I believe S.2627 will send a signal that, if the press~res become 

great enough, the New Jersey legislature will change the rules in 

midstream to help plaintiffs even if it exposes New Jersey firms 

to unfair levels of liability. New Jersey legislators may have 

no present intention of making such further extensions. But the 

precedent will have been set and the signal sent. 

It is simply inappropriate for state legislatures to 

get into the business of altering the fundamental rules of the 

liability system to serve short-term political objectives. 

states may and do compete with each other in many appropriate 

ways. But they should refrain from making competitive-based 

adjustments in their systems of civil justice. Once such 

legislative behavior becomes commonplace, America and perhaps 

New Jersey in particular -- will be the worse for it. 

For these reasons I urge this Committee to reject 

S.2627 as a bad idea, borne of understandable concern for New 

Jersey municipali~ies and schools, but fraught with the 

difficulties I have described. 



Testimony of Anthony J. Marchetta 
on Senate Bill 2627 on 

Behalf of W.R. Grace & Co. 

My name is Anthony J. Marchetta. I an a attorney of the 

State of New Jersey and a certified civil trial attorney. I am 

also a partner in the law firm of Hannoch Weisman, and the head 

of its litigation department. I have been asked to testify today 

by W.R. Grace & Company about Senate Bill 2627. 

I have been personally involved in asbestos personal 

injury litigation in our State since 1977, as well as the 

controversy surrounding asbestos in buildings since 1982. I also 

participated as one of the lead counsel in the Co-defendants' 

Creditor's Committee of the Manville Bankruptcy. To be direct, 

I've litigated, lectured and testified about almost every major 

issue in the asbestos controversy. 

S2627 does nothing less than promote the continuing 

flood of asbestos litigation and encourage misperceptions about 

the alleged health risk of asbestos in buildings. Worse is the 

fact that this legislation will force a rush to the court house 

to preserve stale claims at a time when our scientific community 

is urging a restrained and conservative approach to the asbestos 

in buildings issue. 

Current law provides that all causes of action arising 

out of injury to real or personal property must be commenced 

within six years of the accrual of the cause of action. In addi-

tion, N.J.S.A. 2A:14-1. 1 establishes a statute of repose, which 



prevents actions based on damage to property resulting from 

improper "design, planning, supervision or construction of an 

improvement to real property" from being brought more than 10 

years after the performance of such services. 

Senate Bill 2627 purports to alter the current state of 

the law in several ways. First, it excludes from the statute of 

limitations and the statute of repose any claims resulting from 

injury to real or personal property in which the claimant is 

seeking recovery of remediation costs associated with lead and 

asbestos. Second, S2627 attempts to codify the "discovery rule" 

exception to our personal injury statute of limitations and makes 

it applicable to claims arising out of property damage. Third, 

S2627 also extends the period of time in which governmental enti

ties may pursue a claim until July 1, 1993, where the statute of 

limitations had already run. Consequently, actions that would 

now be barred by both the statute of limitations and the statute 

of repose would be considered valid claims. 

Statutes of limitations have been recognized as a neces-

sary restriction on the pursuit of legal claims. They were 

designed to prevent litigants from pursuing stale claims. 

Statutes of limitations effectively establish order and stability 

in our legal system. Thus, any erosion of these basic principles 

must be approached with extreme caution. The Supreme Court has 

observed that: 

Statutes of limitations ••. promote justice 
by preventing surprise through the revival of 
claims that have be~n allowed to slumber until 
evidence has been l~st, memories have faded, 
and witnesses have disappeared. 

~ [E]ven if one has a just claim, it is 
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unjust not to put the adversary on notice to 
defend within the period of limitation. 
[T]he right to be free of stale claims in time 
comes to prevail over the right to prosecute 
them.1 

The New Jersey courts have long recognized the problems 

associated with stale claims. Statutes of Limitations are a 

practical device to spare the courts from this type of litigation 

and the citizen from being put to his defense after memories have 

faded, witnesses have died or disappeared, and evidence has been 

lost. Fidelity and Deposit Company of Maryland v. Abagnale, 97 

N.J. Super 132, 234 A.2d 511,516 (1967). The present bill 

disregards these basic tenets and affords governmental entities 

the opportunity to pursue such claims. 

In addition, S2627 wholly disregards the present statute 

of repose. While the Statute of Limitations requires that 

litigants pursue their claims within a specified period of time, 

the statute of repose effectively eliminates the cause of action 

arising from the construction of a building after ten years has 

elapsed. 

The statute of repose provides comfort and stability to 

society. It insures builders, architects, engineers and others a 

time certain by which they can close their books and rest assured 

that no new claims will arise out of past construction. This 

proposed bill fails to recognize the significance of the Statute 

of Repose to the construction industry in our State. 

As you are all aware, this bill applies solely to claims 

arising out of property damage. Thus, the bill does not protect 

individuals suffering from personal injuries, who are often the 
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class of people needing greatest protection. But it would seek 

to borrow a doctrine of personal injury litigation, the 

"discovery rule" to protect property claims. This was never 

intended by our courts. 

In personal injury claims the discovery rule is neces

sary because of the latency period associated with many types of 

disease and injury. A personal injury claimant often will not be 

aware of his injury for many years until he manifests physical 

symptoms. On the other hand, the application of the discovery 

rule to this type of property damage claim is illogical. In the 

context of a building, there is no latency period involved. The 

fact that the build~ng contained or might contain lead or 

asbestos is not a hidden fact. Indeed, up until 1973 99% of all 

public buildings were required to contain asbestos fireproofing. 

To determine if one had a potential claim, a party merely had to 

conduct a simple inspection or look at the building specifica

tions. There is no basis for the discovery rule to be applied to 

property damage claims where the party could have easily 

determined whether a claim existed. 

This Bill is not providing private parties with an 

exception, but rather granting governmental entities an extended 

period of time to pursue claims which they knew existed. While 

this bill would propably fail a constitutional analysis, it also 

runs contrary to the factual proofs required to overcome a 

statute of limitation defense. 

Governmental entities are unique to the extent that they 

are the owners of their buildings and were continuously involved 
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in the construction process. They not only provided the contrac

tors with specifications, but continuously inspected the 

structures throughout the construction process. Surely, there is 

no basis for providing governmental entities with the benefit of 

an extended statute of limitations for claims the government knew 

existed, but failed to pursue. 

This legislation will also have a chilling effect on 

private industry in the state. The business industry in New 

Jersey, is, to a great extent, comprised of manufacturers. 

Clearly, S2627 is a warning to these companies that liability may 

be imposed, despite statutes of limitations and repose for lead 

and asbestos, but what product will be next? What will be the 

exceptions of tomorrow? And will industry in this State 

continue business as usual waiting for the next surprise? 

Senate Bill 2627 establishes that asbestos and lead 

litigation is of greater importance, because the litigant is 

given a longer period of time to institute suit. This is an 

inaccurate message to convey given recent scientific findings and 

EPA pronouncements. 

The most recent scientific findings on asbestos in 

buildings dispels the fear that asbestos is likely to cause 

injury. In most cases, the levels of asbestos inside a building 

are lower than the levels that are found in the outside air. 

Since asbestos is a naturally occurring mineral comprising ap

proximately 7% of the earth's crust, it's everywhere. But low 

level exposure is nqt harmful. Since, airborne levels of 

asbestos in most buildings are low, it does not pose the health 
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risk we once believed. Consequently, the EPA recommends that 

building owners pursue in an in place management program to 

contain asbestos. 

The EPA's most recent guidebook states: 

Based on the available data, the average 
airborne asbestos levels in buildings seem to 
be very low. Accordingly, the health risk to 
most building occupants also appears to be 
very low. 

Removal is often not a building owner's best 
course of action to reduce asbestos exposure. 
In fact, an improper removal can create a 
dangerous situation where none previously 
existed. 

EPA only 
prevent 
asbestos 
tion. 

requ~res asbestos removal in order to 
significant public exposure to 

during building renovation or demoli-

EPA does recommend in-place 
whenever asbestos is discovered.2 

management 

While the EPA points out that improper remediation can result in 

greater health risks, it is also evident that even where the 

remediation is done properly the concentration of friable 

asbestos is likely to increase. 

Similarly, a bulletin recently distributed by the 

Environmental Protection Agency to public schools states: 

[A]sbestos removal is generally necessary only 
when the material damage is extensive and 
severe, and other actions will not control 
fiber release. Although (EPA] rule(s] do not 
prohibit schools from removing any asbestos 
materials, removal decisions should not be 
made lightly. An ill-conceived or poorly 
conducted removal can actually increase rather 
than eliL.~nate risk. 3 
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A recent editorial in Science magazine was more emphatic, stat

ing: 

The content of asbestos fibers in the air of 
buildings containing asbestos is harmlessly 
small and essentially the same as in outdoor 
air. Asbestos in buildings, unless damaged, 
does not shed fibers. 

Unless policies are modified, the sums wasted 
in abatement and litigation will proliferate.4 

It is evident that the EPA adopted the conclusions 

reached at the International Symposium on The Health Aspects Of 

Exposure To Asbestos In Buildings which was held at Harvard 

University's Energy and Environmental Policy Center in 1988. The 

findings of the symposium are instructive. 

There is a reasonable possibility that removal 
of asbestos may actually increase exposure to 
building occupants. Current removal practices 
vary substantially in adherence to worker 
protection and material handling procedures. 
Requirements for reoccupancy after abatement 
specifies that indoor fiber levels be no 
higher than found outdoors. Limited evalua
tions indicate that fiber concentrations can 
increase following abatement. Demonstrating 
that removal actually lowers health risk is 
not a condition for either removal or 
reoccupancy. Given revised estimates of 
public health risk associated with asbestos in 
buildings and the cost for removal, it is 
reasonable to reevaluate the federal policies 
and requirements related to asbestos in build
ings.S 

In recent years the EPA has attempted to quell the fears 

associated with asbestos in buildings. In fact, the EPA has 

stressed "in place management" of asbestos in most cases. In 

June, 1990 Mr. William Reilly, Administrator for the 

Environmental Protection Agency, noted in his address to the 

American Enterprise Institute that 
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"it's clear to me that a considerable gap has 
opened up between what the EPA has been trying 
to say about asbestos, and what the public has 
been hearing .... The government, and EPA 
specifically, must also accept a share of the 
responsibility for the misperceptions that 
have led to unwarranted anxiety and unneces
sary asbestos removals. The asbestos issue 
shows us that even when we ,tn to communicate 
clearly about environmental hazards, 
misperception and overreactions can still oc
cur.6 

It is now clear that the EPA is not recommending removal 

in most instances. It is the position of the EPA that an in-

place management program can effectively reduce the risks as

sociated with asbestos and is the preferred method of dealing 

with asbestos. Although the EPA has stressed an in-place manage

ment program, the agency is concerned about the significant 

amount of building owners who are removing asbestos from their 

buildings as a result of "other forces", such as fears related to 

property values, not health risks. 

Despite these findings, Senate Bill 2627 would help 

perpetuate the asbestos panic and result in unnecessary litiga

tion. The solution to the asbestos problems is not a bill which 

will proliferate expensive litigation, but rather education and 

information on monitoring and in-place management of asbestos in 

buildings. 
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FOOTNOTES 

1 Order of Railroad Telegraphers v. Railway Express Agency, 
321 U.S. 342, 348-349 (1944) 

2 Asbestos in U.S. Buildings: Current Facts and Changing 
Opinion (quoting Statement of Linda J. Fisher, Assistant 
Administrator for Pesticides and Toxic Substances U.S. EPA, 
before Subcommittee on Health and Safety of the Committee on 
Education and Labor, U.S. House of Representatives (April 3, 
1990) . 

3 EPA, The ABCs of Asbestos in Schools, at 6-7 (1989) 

4 "The Asbestos Removal Fiasco" Science (March 1990) 

5 "Harvard's Energy and Environmental Policy Center Finds Fear 
of Asbestos in Buildings Out of Proportion to Public Health 
Risk" (August 9, 1989). 

6 Statement of William K. Reilly, Administrator U.S.E.P.A., 
"Asbestos, Sound, Science, and Public Perceptions: Why We 
Need a New Approach to Risk." (July 12, 1990) 
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oEPA Note to Correspondents 

1RlDAY, 1sn1xa1a 7, 1990 

EPA today ralaa• ad a new guidebook that encourages achool 

otficiala, building cwnar• and abatement prote•• ional• to oon• idar 

and use in--place management of asbesto• as an alternative to 

removal. "Managing Asbestos In Place" seeka to dispel the myth 

that all aabeatoa in building• mu• t c• immediately removed and •et• 

out detailed guideline• for safely maintaininq aabeatos, 

"EPA is telling insurance companies, bank1, building owner• 
and managers that under the right circumstance•, an active in-place 
management program may be all that ia necea• ary to prevent the 
rel•••• ot asbeatoa fiber• ," • aid EPA Admini• trator William K. 
Reilly, 

EPA stresses that an in-place management program can be 
beneficial for the following reascns: 

l) Aabeatoa i• a human health hazard when ita fi~er• are 
airborne and can~• breathed into the lung•, A•beato• that i • in 
good condition and i• not relea• inq tibera ahould be maintained 
until building renovation or demolition, The risk of asbeatoa• 
relaeed disease depends upon exposure to airborne a• beato• fibers. 

2) Th• average airborne a• ba• toa level• in buildin~• are vary 
low, according to current data. Therefore, th• health riak to moat 
building occupant• al• o appear• to be very low. 

3) Removal. i • · otten ~ a building owner's best course of 
aceion to reduce a• be• toa exposure. In fact, improper removal oan 
create a dangerous situation where none had previoualy existed. 

4) !PA require• a•beatoa removal Q.lll:£ durin; buildin; 
demolition or renovation. 

R•l49 (!'tlore) 
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The Agency reccUU11ends an in-place manaqw.lent program whenever 

asceetoa~~on~a tning material i• diaeoverecl. In-place m~nage111ent 

cptione for ascestos ~n~l~d• rnain~ananca, repair, encepsulat1on and 

e:1cl0our•. iPA recc!tlmends ~si;ieetoa rer.iova l only i! n:,:-:e of ":he 

~a~age~ent opt1cr.s Cdn safely contai~ a~~es~os fi~ero. 

EPA's guide, released today, ie oallad 11 Managir.g A~bestos !~ 

Plo~e: A Building °"'ner 1 s a·.i ide to Operations and Maintanance 

Proqra!lls for Asbestos containi:,g Mct.eriala." ovar l2!l, ooo copie. 

wi:l be diotribu~ed ~o par~~•• with an interest in asbestos 

control. 

"Many mi~: :..ons o: jo L!.a:rs :1~vc been wasted o~ unneceiua:-y 

ascest.cs rer..0val O?wra'!1ons," u.id !\eilly, 11 This gui:ie • .. ill :-.eip 

people ~r.cerstand that ir.-p:aca 4Sbest03 ~anagemen~ car. ~r~tect 

public hea.lth, red~c• cca~s an~ g-1.1.srd eiqa~nat liabilit.y, 11 

~op1es of the guide ara available through the ~ress Ott!:a, 

the Toxic sutstancea Control Act (7SCA) Hctlin• at 20~•554•• 404 and 

EPA Regional Asbestos Coordinators. 

R-l49 

For more informaticn, call ~wen Brown at 20Z-384•4384. 

John Kasper, Oirectcr 
Presa service• Oivi•ion 
202•Ji4•4,3,, 



UNtTl!D ltATEI ENVIRONIIINTAL PROT!tmON AGENCY .AIHING'rat, 0.0. Z04II 

SEP I 8 1990 

Dear School Official a .,~~TOXIC 
11.a'AHCII.I I•• Pl•••ed to provide you vith thi• copy at ICWging U~ll....ln..f.l.la. Thia naw docuant, the llo• t C!Ollprehanaive a•beatoa 9111«. pub1Jah9d by th• u.s. anvironuntal Protection A9•ncy (BPA) since 1985, provid•• •~ate•ot-~••rt 1n-~nction to h•lP you •uoo.a• tully unac,e thoN aabelltos-00ntainirMJ •terial• Which can be appropriately left in place. 

The new guide it 1aportant becauN in•placse aan•q-nt ah0\114 be 'th• cornarston• ot your acnool a11beato• C"..Ontrol proqru, •• doct11Nnt.« in your nanaq ... t plan• \lnder tne Aabeatae Ka1arct IHr;Mey l\e11pon1• Act (.lHDA). Sinca •andatory ARDA rain•peotione are appraaentn9, you •hould condUC!t the r•1n•paor.1on• and revi••• •• appropriate, y01,1r AHRIA 11ana9eaant plan• with ~i• 9uidance in •ind. 
bpha•i1in9 th• Jmpor~anae and •ffeci~iven••• of a food in• plaoe un•,-n.t prograa ia a critical ele••nt of IPA'• blooadc tftort. to put the ~•n~ial ha1~ and risk of •8be•~• •wpo•ue 1a proper per•pactiv.. !hat attempt cent.er• around ooaun1c:atinq tbe ,~~ga rouncs on p&qN vii-viii of th• guide. RP& hopaa t!lat this ettort will help oala th• unwarrant_. tear• •o• peopl• .... to bava abOut th• Mn pra•ence of a•be•toe in building• an4 diacourac,e 41oiaion1 to arbitrarily l'4m0v• all ••baatoa• containing •~vial reqardl••• or ta conc:lltion. 
?n-plaae Mnatuent, how.ver, tON DS$ nliave your IChOol of 1ta recruireunta 'l.lftder .>.BDA, nor doea it ... n "dO no~nt•" %\.._.that an erteati.ve operationa •nd uin~nance prograa 1h01114 be atabH•hed to e.eure that. the rel••~•~ ••ta.•ioe t!Nra into ma u.:r 1a llinlaiaod by the day-to-4ay unag....,t of tb• bl.lilding and that, vhon tiben ar• relN•ed, proper oon~rol and cleanup procedllZ'N an iap1....-tec1. 
If rou MN• tw additional copie• of the guide, contact our lotliM •• (201) s,,-S.4O4 or YoUS' DA RecJionel MbNtoll CCOl'dinator, 1i•1-I on pa99 37. onsera tor larc,ff quantitia• can he till .. 11y oaU.lnlJ the GoYarn•.n~ Pl'intiSMJ otfio• orur Dea at. (202) 713-32381 --~ tor GPO Stock Jo. 0,5-000-00,,i-,. 

Direotor ~nviron•enul iatanoe Divi• 1oa oetiC4l at iro,da S@•tenoes (TS•799) 

""""' .. ...,,,,.,, 
~o·d goo·oH ao:tt 06•~0 ;~o V£t't : 13.L HS~fll OH 1:1cl3 



•··u :· .. ~·,:_11•'.,~"':''':'~ ~: . .,Ji - w ." .... ~··' .fl.."" .... ., ......... . 

UNITEO ITATEI INVlflONMINTAL '9IOTICTl0N ACINO'I WAllll4U•t.ll, 0.0. 11411 

oau fl'raining Provider: 
.. .,:U-J:'TOICIC 

UITANCII t aa pl•••• to prav1d• yeu vith a copy or 'the CJUid1111m dooaent, lln111D1 Mhut,;1,in, e1aa .. Thi• docuaant, the wt ooaprahenaive a•butoa quid• publiahed bY Qa lnviro111Nnta1 Protaatian A94tllOY (IPA) •1Me 1915, p~ovj4ea •stata•of•tbca-art• in.truction to buildinq ovnera to b•lP tna •~••fUlly unat• a• ballto••containlnv uta~i•l• in pl••• It &lao infonaa t:ho•• lncliv14uala dacidinq what to 4o GWt the ••1Netoa in th•u bllild1nCJ• -tha~ • properly concluct.S operations and ••1n~•n•noe (OiX) Pt'CCJrU can, in any caae• , be•• appropl"ia-te •• a 1arv••cal• removal project in contrQllinq the Nloa•• ot a•b••~• tit,er•, PUrtheraore, it •~re5:sea that., in •oae ca-, an oa prctra ! • aaa appropriate than ot:her aabeatoa control 1trataqi11, includint reaoval. 
Elllpba•i•int th• i,a;ortance an4 etfeotivanM• of• toocl o• proc:a 1• a Ri~ioal e1aont of DA'• broader effort to put th• potential ha•ar4 and rillk ot ubutaa •XPOauN S.n proper perape~iv•. That ettort center• arouncS CGIIIIIUftioatilMJ the .llD Wt.I Coun4 on pa9ea vU•vU1 in the Guida. 1•A ho,- that th1• atton will help cala the UDVU'rantacl fean.that. a 1\Wlber or people .... ta have uou.• tu ••r• pftllenoe of ••beat09 ln tbe1r buil41np and di•cou-ra9• deciaiona to re11GV• all. aaJ:,eatoa• oontaillinti aateriai ngazdlN• ot lU c:.wm4i1tion. 
we think you will find that th1• dOOUJ1•n~ 1• • \lletul r••ourc. tor IC!lool off1cial1, lnlildilllJ own•n ancl unqen, conaultanta, ancl al,auaent prot .. at.onal•• •• enooura;e 70U to 1ncorponta thia Ma•••• into you~ train!" aa.µ,au, and th•r•1'Y h•lP aany wt yov rol• in helpin, tbo•• indivl~ual• uJca aound d11ei11on• u,out controlling aueatoa ri~u. · 
'l'o obtain addit.lonal. oopi .. of thi• GUiM, o.U, ~ U •• • acwexwnt trintini:, Of!1oe Orcl•r Dalk at (303) 713•32llJ au for GPO Stock lo. 055•000•00311-t. lets of ouera-r•••Y nevatlv• are alao availabl.• at aa•• TICA mto1:11at1oD lei-vice (203•&5•• 1404) or trma tu DA -..1ona1 AamRoe CoorcU.nat:or <•• auics. fo~ pbona 1\~).· 'l'ho•• who want to print larca• ~ntiti• of the Quic!e oan l>on'OV • n99ative ••t Co1: that purpaaa. 
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Legislative 
Viewpoint 

Nl:W JUISl:Y o,- MUNICIP'ALITll:S 

• f I • I 

October 4, 1990 

Re: Senate 2627 

To Members of the Senate Judiciary Committee: 

JOHN E. TRAFFORD. Executive Director 
WILLIAM G. DRESSEL. JR . Asst. Executive Director 
JON R. MORAN, Senior Leg1s1ative Analyst 
CHRISTOPHER CAREW. Legis1at1ve Ana1yst 
HELEN YELDELL. Legislative Analyst 

The League of Municipalities enthusiastically endorses S-2627, which 
codifies the "Discovery Rule" for certain actions relating to 
asbestos or lead contamination. 

As the dangers attributed to these, once popular, building materials 
have come to light, public entities have been forced to dedicate 
scarce resources to the elimination of these hazardous substances 
from public buildings. This has occurred in spite of the fact that, 
at the time of construction, industry standards not only recommended 
but even required the use of these substances. 

It is only in light of recent scientific research that any questions 
concerning the use of these substances could have been raised. And, 
indeed, it is only now that the ultimate questions regarding 
responsibility for remediat~on efforts can be broached. 

We are confident that enactment of S-2627 will encourage the acceler
ation of remediation efforts and we commend the sponsor for his 
efforts to allow our courts to assess responsibility for what now 
appear to be misuses of asbestos and lead. 

We urge the Committee to release S-2627. Enactment of this bill 
will close a procedural loophole and allow for a determination 
of substantive justice. 

Very truly yours, 

Uu. 
Moran 
Legislative Analyst 

JRM:es 

- SERVING MUNICIPAL GOVERNMENT IN NEW JERSEY FOR 75 YEARS -

3'lX 
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October 3, 1990 

The Honorable Edward T. O'Connor, 
Chairman 

Jr. 

Senate Judiciary Committee 
1662 Kennedy Boulevard 
Jersey City, New Jersey 07305 

Re: Senate Bill No. 2627 

Dear Mr. Chairman: 

ATL.ANTA Ql"F'ICE 

GEOFIIGIA-PACIF'lC CCNTCR 
133 PEACHTREE STREET, N. E. 

ATLANTA, GEORGIA 30303 
TICL.EPI-IONE 1,0,1 see-9900 

CONNECTICUT OF"FICE 

ONE CANTERBURY aiu:E:N 
STAMl"ORO, CONNECTtCUT 06901 

TEL.EPMONE 12031 357•0100 

NEW YORK OFF 1 CE. 
Q WEST 57'h STREET 

N!:W YORI<, NEW YORK 10019 
TEL.E.PMONE 12121 932-t!SlOO 

TOKYO o,-,.,ce:: 
TORANOMON OMTORI 9Ull..0lNCi 

4•3, TORANOMON l•CI-IOME 

MINATO-KU, TOKYO 10S 
TEI..EJIII-IONE 1031 507-073::) 

OUR F'IL.E NO 

Enclosed is a statement by GAF Building Materials 
Corporation ("GAFBMC") regarding Senate Bill No. 2627, which 
the Judiciary Committee is scheduled to consider at a public 
hearing on October 4, 1990. GAFBMC appreciates the 
opportunity to submit its views on this proposed Bill to the 
Committee. 

Any questions that may arise regarding GAFBMC's 
statement should be directed to the undersigned. 

MAW:ryh 
Enclosure 

~ub:;p7 
Michael A. ~d 

of PAUL, HASTINGS, JANOFSKY & WALKER 

counsel to GAF Building Materials corp, 
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STATEMENT OF GAF BUILDINGS MATERIALS CORPORATION 

REGARDING SENATE BILL NO. 2627 

OCTOBER 4, 1990 

GAF Building Materials Corporation ("GAFBMC") is a 

diversified manufacturer of building products and a 

subsidiary of GAF Corporation, which has its international 

headquarters in Wayne, and has approximately 1,000 employees 

in the state of New Jersey. Formerly, GAFBMC corporate 

predecessors also manufactured certain building materials 

that contained asbestos, including, among other things, 

vinyl floor tile and asphalt roofing materials. GAFBMC 

appreciates the opportunity to present its views with 

respect to Senate Bill No. 2627. 

Senate Bill No. 2627 would codify a six-year 

discovery rule for actions brought by various public enti

ties and private schools to recover costs associated with 

"corrective actions," including removal, regarding lead and 

asbestos in buildings. In addition, the Bill would estab

lish a "window" prior to July 1, 1993 during which public 

entities or private schools could commence such a cost 

recovery action that would otherwise be barred as a result 

of the expiration of the applicable period of limitation. 

As initially introduced, the Bill would also appear to make 

this "window" provision available to all building owners. 



GAFBMC shares a number of the doubts and concerns 
that have been previously expressed regarding this Bill. In 
particular, it views this measure as raising fundamental 
issues of fairness because it is limited to only two aspects 
of building construction, lead and asbestos. In addition, 
the Bill would resurrect old and stale claims which the 
legislature has previously seen fit to bar for reasons of 
difficulty of proof and fairness. Indeed, for a number of 
reasons the Bill may violate constitutional requirements. 
Furthermore, GAFBMC believes that adoption of this measure 
would set a troublesome precedent for the treatment of other 
industry segments such as pharmaceuticals, chemicals, other 
building materials, and indeed industry as a whole, in the 
state of New Jersey. By showing New Jersey's law to be 
mercurial, it would make New Jersey a less desirable state 
within which to do business. 

GAFBMC also shares the view that Senate Bill 
No. 2627 is simply not necessary as a legal matter. It is 
our understanding that the New Jersey courts have long 
applied a "discovery rule" with respect to the statute of 
limitations in personal injury litigation. Although the 
applicability of this discovery rule to asbestos-in

buildings litigation has not yet been resolved, as a 
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practical matter, only those few New Jersey schools which 

formerly "opted out" of pending national class action law 

suits would be concerned that a statute of limitations might 

present a potential bar to seeking damages for asbestos

containing materials in school or college buildings. The 

decision whether to "opt out" was within the control of 

those school officials and was made three years ago, in 

1987. Most did not do so, and thus are in no danger of 

having their actions barred by the running of time. 

More importantly, GAFBMC is concerned that the 

Bill would cause owners of public buildings and schools to 

undertake substantial unnecessary and unwarranted removal of 

asbestos-containing material over the next two-and-one-half 

years, i.e., prior to July 1, 1993. Indeed, the Bill's 

stated purpose is to encourage building owners "to act 

promptly to correct dangers posed by the widespread presence 

of lead or asbestos in buildings. • " However, acceler

ated removal of asbestos-containing material is directly 

contrary to the current advice and guidance of the U.S. 

Environmental Protection Agency. 

Just last month, EPA released a new guidebook that 

recommends school officials and building owners consider 

using in-place management of asbestos as an alternative to 

removal. In releasing the new guidebook, EPA Administrator 
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William Reilly stated flatly that "many millions of dollars 
had been wasted on unnecessary asbestos removal operations." 
The new guidebook, entitled "Managing Asbestos in-Place," 
stresses that removal is often not a building owner's best 
course of action to reduce asbestos exposure, and that in 
fact, an improper removal can create a dangerous situation 
where none previously existed. Rather, the new guidebook 
recommends strongly in favor of managing ACM in-place in 
most instances, as does the New Jersey Department of Health. 
(A copy of this new EPA guidebook, which was released by the 
agency on September 7, 1990, is attached.) 

The resultant push for accelerated removal which 
would follow enactment of this Bill would be extremely 
imprudent and potentially dangerous as well as unnecessary. 
It would also be extremely disruptive of the federal asbes
tos-in-schools program under the AHERA law, which as you 
know was written by then-Congressman Florio. More specif
ically, the powerful incentive to remove the material 
quickly and at any cost which enactment of the Bill would 
supply would lead many schools in New Jersey to tear up 
detailed management plans for the ACM in their buildings 
which they have only recently completed and begun to imple
ment, after much time and expense, under the AHERA program. 
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In addition, as a former manufacturer of "nonfri

able" asbestos-containing flooring and roofing products, 

GAFBMC is especially concerned about the likely effect of 

the Bill with respect to such materials. Asbestos-contain

ing vinyl floor tiles were manufactured with the asbestos 

fibers firmly imbedded in polymer compound. Asbestos

containing roofing materials likewise were manufactured with 

the asbestos being firmly encapsulated by asphalt. The 

physical properties of these materials defy their being 

crumbled or pulverized by hand pressure, which is the 

definition of a "friable" asbestos material. 

It is neither required nor appropriate for school 

or public building owners to go to significant expense to 

remove these nonfriable materials. The EPA AHERA regula

tions for schools do not require any "response action," much 

less removal, for nonfriable ACM such as vinyl asbestos 

floor tile. The EPA Clean Air Act NESHAPS regulations 

similarly do not require removal of nonfriable ACM prior to 

building renovation or demoiition. (Attached to this 

statement is a recent internal EPA memorandum confirming 

that nonfriable flooring and roofing materials are not 

subject to the NESHAPS removal requirements.) In sum, there 

is simply no regulatory requirement for the removal, or the 
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taking of any other corrective action, with respect to 

nonfriable flooring and roofing materials in buildings. 

Unfortunately, Senate Bill No. 2627 would likely 

lead to substantial, costly and unnecessary removals of 

these nonfriable materials. The Bill would have the 

perverse effect of leading school and building owners to 

undertake such removals precisely for the purpose of seeking 

recovery of these unnecessary and inappropriate costs from 

GAFBMC and other former manufacturers of these nonfriable 

materials. 

In summary, GAF believes that Senate Bill No. 2627 

would have the undesirable effect of causing a wave of 

unnecessary, costly, inappropriate and potentially unsafe 

removals of asbestos-containing materials from buildings, 

contrary to the advice of EPA and relevant regulatory provi

sions. It would also lead to a further clogging of the 

court system with unnecessary and unwarranted law suits 

seeking recovery for costs of those unnecessary removals. 

Finally, the Bill is simply not necessary given the current 

state of the law in New Jersey, and would raise significant 

issues and concerns on the part of industry generally 

without any benefit to the public. 
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For these reasons, GAFBMC respectfully suggests 

that the Judiciary Committee should decide against giving a 

favorable recommendation to Senate Bill No. 2627. 
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Foreword 
" 

In February 1988, the Administrator of the Environmental Protection Agency (EPA) recommended 
to Congress that the Agency work during the next three years to enhance the nation's technical 
capability in asbesto.5 by helping building owners better select and apply appiopriate asbestos amtrol 
and abatement actions in their buildings. The publication of this guidance document is EPA's most 
extensive effort to date to carry out that recommendation. In fact, Managing Asbestos In Place is 
the most comprehensive asbesto.5 guide published by EPA since the Agency expanded and updated 
Guidana jJr Omtrolling Asbestos-Omtaining Materials in Buildings (also known as the Purple 
Book) in June 1985. Based on the insights and recommendations of nationally rea:,gnized asbestos 
experts, this new guide, along with a new operations and maintenance work practices manual 
expected to be available in 1991, provides "state-a-the-art" instruction to building owners to help 
them succesd,dly manage asbestos-containing materials in place. 

Managing .A.sbutos in Place does not supplant the 
1985 Purple Book as EPA's principal asbestos guidance 
docwnent. Rather, based on our experience since 1985, 
it expands and refines the Purple Book's guidance for a 
special operations and maintenance (O&M) program. 
In particular, the guide more strongly emphasizes the 
importance cl in-place management. The guide's pur
pose is ~- F'nt, it offers building owners the 
more detailed and up-to-date instruction they need to 
carry out a sua:essfuJ O&M program. Second, it 
informs building owners, lenders, and insurers that a 
property conducted O&M program can in many cases 
be as app11.>p1 iate an asbestos control strategy as 
removal. Furthermore, in 90IDe cases, an O&M ~ 
gram is ~ appiopriate than other asbestos control 
strategies, incbxting removal. 

Emphasizing the importance and effectMmess cl a 
good o&M Ja'Ol?'llll is a aitical element cl EPA's 
broader efort to put the potential bazard and riak cl 
l8bestos exposure in proper paspa.'tive. That efort 
centers around aimmwucating the mllowinR fiw jlds, 
which £a hopes will help calm b uUWGliDU!d fears 
that a number cl people aeem to have about the mere 
presence cl --- in their buildings and dilaJunge tbt- ..,,..,,,,,.,.. decisiom by IOIDe building OW'D!l'I to 
remoYe all aabeltm<mtainingmaterial reprdlesscl its 
amditioo. 

FACT ONE: Althouctt asbeatos Is 
hazardous, the rllk of asbestos-related 
dlM8H depends upon exposure to 
airborne asbestos fibers. 

In othe!- wmis, an individual must breathe asbestos 
fibers in order tD incur any c:hance cl ~ an 
asbestos-related disease. How many fibers a person 
mast breathe to develop disease is uncertain. However, 
It \WY low exposure Jevm, the risk may be negligible or 
mo. 

FACT TWO: BaNd upon available data, 
the averace airborne asbestos levels In 
bulldlnp Hem to be very low. Accordlnlly, 
the health risk to most bulldlne occupant• 
al90 appears to be very low. 

A 1987 El¥t study found llbesms m ievets ma 111.Wl 
· aecment clFedenl t-,ldinp "'> be wmtially the same 

• ievm CJutlide tbele t,plctingL Bwd OD tbat limited 
data, ID0lt building oa:upant.s a.e., thole ualilaely to 
dilturb aabesmf.o11tanring building materials) appear 
tD face oaly I_.., aliabt riak, if 1111, cl dt,doping an 
llbelltDl-relat dileue. 

5£.J X 
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FACT THREE: Removal 11 often 1tOt a 
bulldlnC owner'• best courH of action to 
reduce albesto1 expo1Ure. In fact, an 
Improper removal can create a dancerou1 
lltuatlon where none prevloully ulated. 

By their nature, asbestos removals tend to elevate the 
airborne leYel c:i asbestos fibers. Unless all safeguards 
are properly applied, a removal operation can actually 
increase rather than decrease the risk c:i ubestos
re!ated disease. 

FACT FOUR: EPA only require, albe1to1 
removal In order to prevent IICnlftcant 
public upo1Ure to airborne HbHtos 
flber1 during building demolltlon or 
renovation activities. 

Asbestos removal before the wrecking ball swings into 
action is appropriate to protect public health. At other 
times, EPA believes that asbestos removal projects, 
unless well«signed and properly performed, can 
actually increase health risk. 

S5X 

FACT FIVE: EPA doea recommend a pro
ectlve, In-place manacement program 
whenever aebfftol-contalnlng material 11 
dlacovered. 

As dm pide will aplain in aome detail, in-place 
management does ""' mean •c1o nothing." It means 
having a program to ensure diat the day-to-day manage
ment c:i the building is carried out in a manner that 
minimir.es release c:i asbestos fibers into the air, and 
ensures that when asbestos fibers are released, either 
accidentally or intentionally, proper amtrol and cleanup 
procedures are implemented. As such, it may be all that 
is necessary to a,ntroi the release c:i asbestos fibers, 
until the ubestos-CXJlltaming material in a building is 
scheduled to be disturbed by renovation or demolition 
activities. 

J 



Why Is Asbestos a Problem? 
• 

Introduction: Asbestos In Bulldln11 

This U.S. Environmental Protection Aeency (EPA) guide is primarily directed to owners and 
managers ci office buildings, shopping centers, apartment buildings, hospitals, and similar facilities 
which may oontain asbestos materials. Managers ci industrial plants and other types ci structures 
may need to supplement this information with additional speciali:red guidance. This document gives 
building owners, managers, workers, and other key building staff basic information on how to develop 
and carry out high-quality operations and maintenance programs for managing asbestos in place to 
safeguard the health of all building occupants. An operations and maintenance (O&M) program can 
be defined as a formulated plan of training, cleaning, work practices, and surveillance to maintain 
asbestos-a>ntaining materials (ACM) in good condition. 

In this document you will find the following information: 

0 The objectives of an O&M program, and an 
indication ci the scope ci O&M activities 
(Chapter 2); 

0 Basic steps to take before starting an O&M 
program, including an initial survey and evalua
tion ci ACM (Chapter 3); 

O How to implement anc1 manage the program, 
including some basic cost considerations 
(Chapter 3); 

0 O&M work practices that protect both 
worms and the genera1 building environment 
(Chapter 4); 

0 Reardkeepmg suggestions and requin!ments 
(a aection ci Chapter 4); 

O 1ninmg iec:ommendatioas and requilements 
awomn performing O&M activities (Chap
ter 5); and 

0 An ovea view ci .seral replations, including 
thole 6ctmg o·•,M pnJ1r11DS (Chapter 6). 

'There are -- which a building' HowOAM -r 
Fits In owner can take to prevent as-

bestos fiber releases or resuspen
sion ci alreaiy-rt!leued fibers, or control fiber releases 
quickly and safely if they occur. O&M programs are 
designed to IChft both tbele pis. This guide's 
purpose, tt.aefute, is to inbm building owners about 
bow to deYelop, implement and 11111111g,e ~ O&M 

. pnigrams, and to encounae their uae. 

EB\ le001D1Ut:lldi I ~active, in-place management 
program whenever asbestos ii diac.overed. In many 
buildings, I welJ-run 0&M pn)ll'ID1 may be aJ1 that is 
neceesary to control the releaae of asbestos fibers Wltil 
the ACM in the buildq ii ablt.ed through renovation or 
demolition activities. AJao, Ill mlelKeDC)' ~ to 
equipment or buildq eervices, or an •~ 
incident aucb • ACM faDinl mu a IUl'face a,uld 
necessitate I different amtrol llntegJ li>wewr, bar
ring suchewm, if ACM ia ~ managed, releaae of 
asbestos 6ben into the air;. miirrriried Tbe esposure 
to ..... fibers, 111d tbaeia.. the rilk (X llbestos
relat.ed dileaae, CID be Jeduced ID I neafilible loewJi for 
all buildinl occup•att. 

In addition, the ApJW',idines proride other Uleful iDfor. 
mation, indvcting I elossarY " Uleful terms, IDd 
amacts ilr additiaaa1 errist:nce Tbe EPA Natiaml Eo · · ., Sraudaads ilr Huardous 

An O&M procram 
can be defined 
as a formulated 
plan of tralnlnC, 
cleanln&, work 
practices, and 
eurvelllance 
to maintain 
a--.sto•
contalnlnc 
materials In 

lood condition. 
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Air NlutaDla CNESHAP) ~ OD lilbeltm my 
require ACM 1'flDOVII Jrior 1D ffDJ'llb0D 111d/or 
demolition projecta, 1D prevent lipificant lllbeltos 
leieales into tbe air (aee CJapter 6). Additioaally, 
1'flDOVII m aame ACM in a building will~ nee I ry if. 
tbematerialbas beendamaaed be,mdn,pair.·Bo,,,ewr, 
Ill other times, removal is oft.en NOi I buiJdine owner's 
best mune m K00l1 1D niduce llbestos aposure. 
(Extraneous 1actms-mr eamp1e, difticulty in obtain
ing insurance, or obtaining 6oancina relati\'e to a real 
eltlte traosaction-may actually represent the driving 
irc:es in a decision to remove all ACM, rather than a 
health-balled need i,r mnoval.) In fact, unless all 
amguardsare property applied by trained, aperienced 
indMduals, removing ACM can actually inaase build
ing ocx:upants' risk " asbestos-rmted disease. 

Back1round 

The Asbestos Asbestos fibers can cause se-
luue rious health problems. If in-

haled, they can cauw diseases 
which disrupt the normal functioning " the lungs. 
Three specific diseases asbestosis (a fibrous scarring 
ex the lungs), lung cancer, ml mesotbetioma (a cancer m 
tbe lining m the chest or abdominal cavity)-bave been 
linked to asbestos exposure. These diseases do not 
develop immediately after inhalation m asbestos fibers; 
it may be 20 ~ or mare before symptoms appear. 

In general, as with cigarette smoking and the inhalation 
m tobaa:o smoke, the ne asbestos fibers a penon 
inhales, the grater the risk m ~ an asbestos-
rmted dilease. Most " the Cl8eS " ~ health 
problems ft!SUltiDg from asbestos expoaum )me been 
aperienced by wmtrers who beldjob& in industries such 
• sbipbuildina, mining, milling, and flbricatina, where 
they 'Mft apoaed to 'Vl!I')' high leYels" asbestos in tbe 
air, without benefit CX tbe worm pmtectioas DOW 

6rded by la Many ex tbele same wmbn wen allo 
IIDOla!n. 1'bele employees wadred din,ctJy with .. 
bestm materials OD I niplar- llllis and, aenenJly, iJr 
lanc periods m time • part m their jobs. Acktitiooally, 
theft ii an inmainl caacern ilr the bellth and llfety 
ex camtructm, lmD9ltioa, and buildina rnainteaaoce 
pmlCIJDel, became " pallible periodic ap0IUl'e to 
elevated levels m llbestm fibers wbile pmbminatbeir 
jobs. 

WbeneYer we dillam tbe rilk paled by lllbeltm, we 
lllllt. lleep in mind tblt lllbeltm fiben CID be band 
aearty eva ,wllae in our eavirmmeat (IIIUllly at wry 
low,.,.). There ii, at tbil time, iDlufficimt inama
tian wnina bealtb effecta multing from low-level 
lllbeltm apoaure, either fmn apaaures in buildings 
er from our eaviromnent. This maims it diflicult to 
m:untely - tbe mapitude m CIDCel' rilk ilr 
buildinl ocmpllltS, teaaDt&, and buildina rnaittemoce 
111d CUIIDdill wadln. AlthcqJb in ...,.a tbe rilk ii 

... ·1D be -..;Ne - ,,.,,...,,., laltb aJaCel1IS 

mmin, particularty - tbe llaildinp aatodial and 
ni •le• nne Wldln. Tblir jabl are lilreJy 1D bring 
diem irdD claa.. aau&imit, ID ACM, and may nneti11es 
require tbem 1D dilturt> tbe ACM in the perirmance m 
ni1iwwnre ICtivitiel. Rr dae .... m particular, 
1 011,.,_.e and .6..:tive O&M propam can patJy 
~ ...,_.apomre. ~ kind.m O&M program 
can allo minirnire asbeltm apGIIRSmr other building 
ocx:upantl n well. 

What!• Tbe term ·asbestos" deac:ribes 
• namralJy ocxurring fibrous 

AebNtn? minerals found in certain types m 
rock irmations. Of that aenenl group, the minerals 
c:bryaotile, IIDDlite, and aoc:idolite have been most 
,,xnmunly Uled in building products. When mined and 
proc e II ed. asbestos is typically separated into very thin 
fibers. When tbele fibers are preaent in the air, they are 
aarmaUy ilwiible 1D the mired~ Asbestos fibers are 
a111oudy miml during procelliug with a material 
which binds tbem toaetber' ., that they can be Uled in 
many dilenmt product, Beaaw these fibers are ., 
ama1l and tipt, they may mnain in the air for IDID)' 

boursif they are ft!leased from ACM in a building. When 
fibers are rf nscd into the air they may be inhaled by 
people in tbe building. 

Asbestos became I popular mnme:rcial product be
CIUle it is IUOIII, won't bum, resists oorrosion, and 
illlulates well. In the United States, its mnmercial use 
began in the early 1900'1 and peaked in the period from 
1bld War Il into the l!m>'s. Under the Clean Air Act m 
l!m> the EPA baa been re,ulating many asbestos
Cllllltlinina materiaJs which, by EPA definition, are 
materials with IDCR than 1 pen:ent asbestos. The 
0c:cupationa) Safety and Health Administration's 
(OSHA) ..... camtructian llandard in aectioo K. 
"'Cammunicatiaa "bmrds to employees," specifies 
llbelinl many materials amairring 0.1 % or mce 
..... In tbe mid-l!m>'s ---1 ~ kinds " 
..,_,. materials, IUdl • apny-apptied insalation, 
meaaoc6c, and aaJUltical aur1acing material, were 
binned by EPA became m puwmg OJDCa'll about 
Jlelltb elects, particularty cancer, IIIIOciated with 
apGIUl'81D IUdl materials. 

In )dJ 1989, EPA P"'fflllpted the Asbestos Ban and 
Pb1 , .. ~ Rule. Tbe rule applies 1D new product 
IIIIIIUlactme, impartatiaa, and prmeuing, and esaen
tillly bans almOlt 111 llbellDHlmirring products in 
tbe United Saa by 1997. nil rule does ""' ll!QUire ....,.. ex ACM c:unmdy ill place in buildings. 

I 
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found in III enoated ?00,000 public and cammacial 
buildings. About 500,000 cl tboae bnlctings .-e beieved 
to amtain It least 101De clamage<f abestm, ml 101De 
area.sci signmcantlydamaged ACM can befoundincwer 
half cl them. 

Ac.ardiDg to the EPA study, significantly damaged ACM 
is found primarily in building areas not generally 
accessible to the public, such as boiler and machinery 
rooms, ~ asbestos exposures generally would be 
limited to serm and maintenance workers. Friable 
ACM, if present in air pknums, can lead to distribution 
cl the material throughout the building, thereby possi
bly exposing building occupants. ACM can also be found 
in other building locations. 

Asbestos in buildings bas been commonly med for 
thermal insulation, fireprooong, and in various building 
materials, such as floor CXM!rings and ceiling tile, 
cement pipe and sheeting, granular and oorrugated 
paper pipe wrap, and acoustical and decontive treat
ment for ceilings and walls. 1ypically, it is found in pipe 
and boiler insulation and in spray-applied uses such as 
fireproo6ng or IOUDd-deadening applications. 

The amount cl asbestos in these products varies widely 
(frmb appruxim.ttely l percent to nearly 100 percent). 
The precise amount cl asbestos in a product cannot 
always be accurately determined from labels or by 
asking the manufacturer. Nor can positive identification 
cl asbestos be asartained merely by visual examina
tion. Instead, a qualified laboratory must analyze 
representative samples of the suspect material. Appen
dix G contains a sample list cl smne suspect materials. 

When 11 A1be1to1 Intact and undisturbed 
• Problem? 11bestos materials . do not pose a health risk. 

The mere presence cl asbestos in a building does not 
mean that the health cl building occupants is endan-

,ered, ACM which ia in good aJDdition, and is not 
nnehow damaged or disturbed, is not likely to release 
asbestos fibers into the air. When ACM is properly 
managed, telease cl asbesw& fibers into the air is 
preYeStted or mhrimimt. and the risk cl asbestos-related 
disease can be reduced to a negligible leYel. 

However, asbesw& materials can become hazardous 
when, due to damqe, disturbance, or deterioration 
ewer time, they telease fibers into building air. Under 

. these a:mditioas, when ACM i.rdamaged or disturbed
i,r emnple, by maintenanc,a repairs amducted without 
proper amtrols - elevated airborne asbestos c:oocen
trations can crme , potential hazard iJr wor1a!rs and 
other building oc:cupants. 

ACMwtllcfllalft,oor 
,-.Ylical COINlltlon. ....... ,..,.,....,. 
etlona •lld-•lllt• ....... .,. ....... 
INtfYe •ctloftWOlltcl .....,,PNW911t 
--lorlltlon,,, tile 
llllalatlon. 

ACMwlttl~ 
111n1cma1111tep1tJ _____ ,,,_ ........... ., 
tak.Nollltllettlle 
la I ll•tlN J•--tlltl 
lallltact ....... 
laNN~HHlif 
at ,._o,. 
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~ document, directed to owners and managenni ~ but1ctings ~ llimilarfaalities, should help 

lay the groumwark for deYeloping and implementing e&.cme operationsan,1 maintenance prograrm. 

Major mghlights in this section have focused on backgrowJd infut matiun concenq asbestos and 

have touched on the current asbestos-in-buildings situation. Important points to remember are the 

bllowing: 

O Inhalation ri asbestos fibers has been shown to 
cause asbestosis, lung cancer and meso
thelioma. Mudt ri our knowledge ri these 
health effects has oorne primarily fnxn studies 
ri workers exposed routinely to very high levels 
ri asbestos in their jobs. 

O Information on health effects ri low-leYel 
asbestos exposure is less certain; custodial/ 
maintenance workers who 90ffletimes disturb 
asbestos as part ri their job would benefit from 
property executed O&M programs. 

0 Three ci the six naturally occurring asbestos 
minerals, chrysotile, amosite, and crocidolite, 
ba\'e been most commonly used in building 
products. 

0 Asbestos became a popular commercial prod
uct because ci its strength, heat resistance, 
corrosion resistance, and thermal insulation 
properties. 

0 Albestos-a,nwni materials (ACM) are reg

ulated by E~. OSHA, and the Consumer 
Product Safety Commission (CPSC), and indi
ridual state and local agencies. 

O Friable ACM can be found in about 700,000 
public and cmunercial buildings. Many areas 
where asbestos is found ~ not aa:essible to 
the general public. 

0 Some cmunoo uses ri asbestos have included 
pipe/boiler insulation, ssny-applied fireproof
ing, 6oor and ceiling tile, cement pipe/sheeting 
and paper pipe wrap. 

O Positive identification ri asbestos requires · 
laboratory analysis; information on labels or 
visual examination only is not sufficient. 

0 Intact, undisturbed materials generally do not 
pose a health risk; they may beoome hazardous 
when damaged, disturbed, or deteriorated over 
time and release fibers into building air. 



What Is an O&M Program? ; 
Purpoae and Scope of an Operations and 
Maintenance Pro,ram 

Purpose of O&M 

The prlnclpal objective of •n O&M proc,•m is to minimize exposure m all building occupants to 
asbestos fibers. To accomplish this objectiye, an O&M program includes work practic.es to (1) 
maintain ACM in good condition, (2) ensure proper cleanup m asbestos fibers pieviously released, 
(3) prevent further release of asbestos fibers, and (4) monitor the cxmdition m ACM. 

Scope of an O&M Program 

An effectr."e O&M program should address all types of The O&M Jll'(J8nlll can be divided into three types m ACM present in a building. ACM that may be managed projects: 
as part d an O&M program in buildings can be 
classified in one cl the following categories: 0 tboae wbicb m unlilrely to involve any direct 

1 Surf•clnc M• terl• I: Examples include 
ACM sprayed or troweled onto surfaces, such 
11 deoorative plaster on ceilings or acoustical 
ACM on the underside cl CXJOaet.e slabs or 
decking; or fireproofing materials on struc
tural members •. 

amtact with ACM; 

0 tboae wbicb may cause accident.al disturbance 
dACM; 

0 t1101e which iDYolve n!latiw!ly 11D111 distur
bances d ACM. 

Tbe fint type may iDYolve mutin- cleaning Ci she!Yes 2 Thermal Syetem ln1Ul•tlon (TSI): EDln- . and C0Ullter • or other IUl'faces in I building 
pies include ACM applied to pipes, boilers, (puvided ACM debrill is aot pment). GenmDy, such 
tanks, and ducts to prevent beat loss or pin, 
or a,ndensation. 

3 Mlwllaneoua ACM: Emnples include 
lllbesto&-aJnta ceiling or floor tiles, tex
tiles, and other components such• asbf.sto&-
cement panels, asbestos llidin8 and roofing 
materials. 

The O&M pqnm, when dewlopedaad implemented 
in a particular ~ lhould include apecific dnction 
Cll bCJw to deal with each fi theee .-rll c:atepies Ci 
ACM. Sp:Cified O&M work practices and procedma 
lbould be empqed by trained penaaneJ durial build
ing deeaing, rmirttenance, leuOfltiw, ad ...... 

· opaatiwll activities that lDIY illVahe IUlflciaa, tber
mal, ar nrirePmec,• ACM. Srmecllboratioa <l O&M 
wmk pndices and procedures is bmd in Qapter •• 

All___.._,.,_,. ..........,.... 
ACM OIi a .. tel deck ....... , ..... ....... 



All....,.._,_ ~.., ..... .,.... ..... 
lettofton,...111• 
Nltcllnl'a •1111•-l~al -· 

-.ti+ities tllOUld not be e:q,etted to dilturb ACM. The 
leaJDd type m proiect aJUld mdud,, rNinteJanc:e wn 
11,c,ve I llllpelt'Wf ceiling in ID RI that may hl\'e 
IUriacine ACM ovmbeld. The third type m proiect
anall-lcale, lbcrt-duntiao maintenance, tepair, or· 
maUatioo projects DOMD1 minor disturbanc5 m 
ACM - includes actMtiea IUCb • inttallati'lll ci new 
lilht ~ooorinmACM csna. Alinlle p,+ebag 
opa abon tD ~ a small amount ci ACM to repair a 
pipe in I boiJer room is another enmpJe ci intentional 
anall-lcale, abort-duration disturbance. 

~ --·-, -- ,.... ~--.• ' 
£ ~ " I 
IJ.# I ~J • 

. · ,. I 

\• ,--~--~ 

An ............ ~............ IIINIICt 
(al1111an1111 ACM). 

8 

-----..... .....,.. - .. , - - ' 

Larger projects involving ffllft axnplex procedures for 
thein~tionahemovalciACM~a>nSicleredasbes~ 
abatement projects. These require asbestos control and 
abatement procedures that are outside the scope ci an 
O&M program. Before taking action, building owners 

lhould oonsult qualified pnessionals for advice and 
alternative 901utions. Guidance for building owners on 
the management m abatement projects is included in 
EPA's •Guidance ir Cmt:rolling Asbestos-Containing 
Mat.erials in Buildinp, • June 1985, also known as the 
"Purple Book." 

l, I X. 

ACM can be _daesified into three categories: 

0 Surfadng Material 

0 Thermal System Insulation (TSD 

0 11...Uaoeous Material 

O&_M Programs can be divided into three types ci 
pro,ects: 

0 Unlikely to mvolwe direct oontact with ACM. 

0 Aa:identaJ disturbance ci ACM. 

0 Small-tcale, abort-cation maintenance or 
repair activity, which may U1Y0M! intentional 
disturbance ci ACM. 



.. 

How Does the Program Star~? 
Laylnc the Foundation for an Effective oaM Prooam 

A comprehenelve asbestos control proc,am for a building should include these basic steps: 

0 Appoint an Asbestos Program Manager and 
deYeiop an organizational policy. 

0 Conduct a physical and visual inspection of the 
building and take bulk samples ci su.,pect 
materials to determine if ACM is present, 
establish an ACM inventory, and assess the 
ACM's condition and potential for disturbance. 

Q If ACM is located, develop an O&M program, 
based on the inspection and assessment data. 

0 Implement and manage the O&M program 
conscientiously. 

0 Select and implement abatement actions other 
than O&M when necessary. 

This chapter provides information about each ci these ha.sic steps. In addition, see Appendix F for a chart of merences outlining mting EPA guidance for each of these steps. 

The Asbestos Program Manager 
The position m Asbestos Progiam Manager (APM) is 
frequently held by the building engineer, superinten
dent, facilities manager, or safety and health director. In a small cqaoiation, the building owner may baYe this role. Reprdlesamwbo balm this position, EPA stresaes the need ir tbe Asbestos Progiam Manager to be properly qualified, through tnining and experience, and 
to be actiawl.7 i,,oolMJin all asbesto&<CDUol activities. EPA acaeditatian mm- the Asbestos Huard Emeramc:Y Respome Act CAHERA)or state certification as a BuiJdjng lmpedm/Mamgement Planner would be 
typical m me n,quiite training. 

If~ i,er..a aeleded ii not adeqnnely saEiJM;d, be or lbesbould~tbetninmlM I J tode,ejopml mana,e an llbellmcoatral S-<CiaD priarto tw,r:iooiog 

the job. If ir aome reaaon this is not pmsable, the building owner should strongly amider hiring a property trained, e:icperienced, ml at!dentialed outside 
consultant or firm to provide direction to the owner or 
the Asbestos Prqp-am Manager. 

In general, the Asbestos Proirau• Manager should baYe 
the authority to awnee all asbestos-mated activities in 
the building, iDcbxting n,spectjoas, O&M activities, and 
other abatement actions. The Asbestos Program Man
.. will either train building wmker-s in O&M techniques or ms&Jre that such 1ftll'Rr training takes place. Jn addition, be or sbe should awnee the cust.odia1 and maintenance staffs, amtract0r'S, and outside service 
ftDdon with ~ to all asbestos-rmted activities. 

Bulldlng Inspection and 
Assessment 

'lo det.ermine wbetber ~ aabeltm cmtrol ml manage
ment pn)lrlDI lbould be iqilemented, tbe owner lbould baYe ID initial buildq illlpediao perb iued to 
locate and · - tbe caadition m all ACM in tbe building. A trained, aperieaced and qualified inspector, whoiaable to perbm tbewmplinc ti ampectACMfor llbantm y lllllyaia, lbould amduct tbe inspection. If an iDlpectioa ia not periaiued, then certain IUll)eCt materials abould be _,..,..., to c:mt.ain llbeatos, and 
treated acx:udioalY, (Rm- to Appendhr Gira 11D1P1e lilt m -.,ect ACM.) 

EPApidmceanbow'totm "'bulk• ampleam-.,ect ACM ia amtaiDed in--. p1blicatiom (aee Appendix 
II) and from EB\ Rep,aa1 Albestos Coardinatars 
(Jilted in .Appendix D). 

1be buildiDI iDlpedioo bf I cpwfified pa: f 5 s· oaal 
IS'ftS. tbe .. D' MIHiehinc ID c&ctive "'9'all 
plan tr dellilll witb tbf .... in tbf l,•lcfina 1be illlpeC1lr lbaald ld9ile tbe OWllel' and tbe Albeltos 

To determine 
whether an 

asbestos control 
and mana1ement 
pro1ram lhould 

be Implemented, 
the owner should 

INtveanlnltlal 
bulldlnl 

lnepectlon 
performed to 

locllteand .... a 
the condition of 
all ACM In the 

bulldlftC. 
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cmtract.or must receive a work permit from the 
AabestDs Program Manager bemre axmnenciDg work. 
At that time, the Asbestos Program Manaaer will 
inionn the contractor whether the project could disturb 
ACM and provide any special instructions to maJre sure the work is done property. em,.,,..,,.iadio,s .,.,.,, tlw 
A.t6utos Pn,g,r,,,, Ma,aager and lnafltsocat/1,i"I tlw 
/Jui/ding is aatflliaJ to j>m}fflt adillitia tllat •wltt 
Ct)JJljmm,Ult tlw O&M p,og,am. 

In addition, the Asbestos Program Manager should 
routinely and frequently check the work being per
mrmed in the building by amtractors and custodial and 
maintenance staff to see if their work is disturbing 
ACM. By maintaining close surveillance over these 
activities, the Asbestos Program Manager can help 
ensure that work which may disturb ACM is being done 
safely. Tenants should be required (by legal agreement 
or understanding) to notify the building owner or the 
Asbestos Program Manager before oonducting even 
small planned renovations. This would help prevent 
building tenants from unknowingly disturbing ACM. For 
both the work permit system and the renovation 
notification requirement, clear and effective cxxnmuni
cations to workers and tenants are crucial to the success 
d the O&M management program. 

The Asbestos Program Manager shouid periodically 
review the written O&M plan to determine whether it 
should be updated. For example, if all ACM weze 
removed from some areas d the building during a recent 
renovation, or if some ACM was damaged, the O&M 
program should be revised acamiingly. The O&M 
program should remain in effect as long as there is ACM 
present in the building. 

Cost The oosts associated with 
implementing and manag-Conslderatlons ing an O&M program may 

vary signjficantly depending on the types of ACM, 
building-specific factors, actual O&M procedures 
adopted, types d equipment used, and the uselul life d 
the building. Owners may find it more 008t4ectiYe to 
amtinue a -11-supervised and managed O&M prc>
gram than to incur the 008tS " immediate, laqe«ale 
removal. In addition to the direct oostscl removal, other 
oosts related to ACM removal include moving building 
occupants, arranging alternati\'e space {or building 
occupants during the removal work, and rs.oring the 
building after the removal is mnpleted. . 

Clearly, many factors enter into the decision. Only by 
c:onducting a cmt-6:t:iveness analysis d. the Jong
term options (e.g., comparing (a) immediate removal 
with (b) phased mnoval plus O&M with (c) removal just 
belore demolition plus lifetime O&M) will owners be 
truly able to d&mmine wbidl optiaa ii IDOlt cmt-
6:tive D' their buildings. The prudent Olnlll' may 
need to amult one er more qualified CDDlldtanta er 
firms ill' advice, if IUCh apa1iae does DDl ailt witbin 
the Olnlll''a °'P'"zation 

· Selectlnl and Implementing 
Alternative Abatement Actions 
ID m inltancea. due to the madition d. ACM or 
apcnni111· }1UiJdina llDMtians, a building Olnlll' may 
1leade to • atber abatement actions to deal with 
ACM in the blrlcting Tbeae msponae actions could~ 
include encap11llltion (0Miin& the ACM with a aeaJant 
to lftYl!llt fiber ft/Jeaae), encloaure (placing an air-tight 
burier around the ACM), eDCllelDellt (0Ml'ing the 
ACM with a bani-letting .eating material), repair, or 
removal d. the ACM. Qualified, trained, and experi
enced contract.en abould be med for any d these 
actions. EB\'s Pm-pie Bootr discusses most d. these 
alternatives in aame detail. In general, repair, encap
lUlation, encloaure, and enc:aaement, are intended to 
help prevent the released. asbestos fiben. As aspects of 
O&M, these techniques IIIIDl&e ACM in place. See 
Appendix F d. tbil= document mr additional federal 
nlamce aourc:es Oil asbestos response actions. 

When determining which response alternative to select, 
the building owner and Asbestos Program Manager 
may amsider lleeking advice fmm qualified, independ
ent consultants with specific: training and aperience in 
asbestos manaaement. 
Asbestos analltants abould me a background in 
engineering, an:bitecture, industrial hygiene, safety, or 
a similar 6eJd. Experts who are Reptered and/or with 
Board Certified t.ckgrounds are rmimmended. 7o 
,,.,, """'~ #lizt "" ·co,,Jlid of mllrat" aists, 
"""""""'" ~ ,aot,,. tl/fili4l,d ll1itlt tlw abatnvnt ~a_,, I# IIMI °" a weo,,,mnded ACM 
omt,v/ Jwoj«t. ,aor sill&~ laboNloria wlticlt 
~ .,,,,,. ...... As with other similar busi
ness decisions, building owners should interview sev
eral amultanta and check menmc:es. 
Renovations Ondladin& remodeJing 'JI' redeanting) rl 
blnlctings er ?ePI• ftl'lflftt rl utility system increases the 
potential ill' clillturtline ACM. Belore conducting any 
rmavation er nmodeling work, the building owner 
abould me the Albeslm Pn,pam Manager nmew 
lllbestm inlpec.tian and MF SSTIJlt records to deter
mine where ACM may be located, viluallyreinspect the 
-. and evaluate the •'Jrehbood that ACM will be dilturbed. A11J auapect er_...,.., ACM that could be 
clilturbecl during the lmlMtion work should either be 
un,pled and aaalyml u. delEimine nether it amtains .... , er the wart lhould be carried out IS if the 
lllltlrillaclid 0DlltliD..,.,. Tbe Asbesto& Prolram 
Manqer- lbauld lllo emure tbat no new ACM is 
introcluced into. tbe buildin& • part d. the lmOVltion 
work. 

Rmioval rlthe ACM Wire nmovltion beains may be 
11e1 e ryinminltlncm Rlmcwaliarequiredbythe 
Aabe1to1 NESHAP 1111U11tiam mr proiecta which 
1IDllld bnu .. llllft tblD I sperwl minimum IIDOUllt 
rlAQt spriin,~. l!lat l60aquaemet d. suriacing 

Renovations 
(lncludln& 

remoclelln& or 
redecoratlnl) of 

bulldlnp or 
replacement of 
utility systems 
lncreaH the 
potential for 

dllturblnl ACM. 
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AAHtN Nlltallllnl ....... ., .......... 
letlonwlllcllllaa•• 
talllN llpfflcant .................. 
lcal/Nller ..... .,. 
Nlldlnl, 

10 

.. 

or miaceUaneous material or at least 260 linear feet d. 
thermal system insulation (40 CFR 61.145-147). Build
ing owners and managers are encouraged to Cl0lltaCt 
their It.ate or local bealtb or mHiauumental ck,- t1nent 
ir mrther darifiation d. tbele requirements (alao, see 
Chapter 6 d. this document.). It ii important tom 
tbat new mat.erials placed in tbe building do not mntain 
...,,. in order to crmply with tbe recent EB\ 
Aabest.os Ban and Pbale Out rule (Ne Chapter 6). 

In ameral, building owners should tboroulhlY 00DSider 
my decision to~ ACM. <MM, ~. 
~ naclo.n,,e, or,.,;.._,,,- NIM lllltr-

um,a lo ,ewl. Butldq OlfDl!l'I lbould -
tbele in-placr 1DM•-wm tecbaiques c::mluUy before 
deci!linc to l'l!IIIOVie •wm,.... ACM. 

Under certain CPQID'!RIDCN,, MCVU, .ucb • when 
m ACM IDUlt be remlMld duriDa building ftlDDYI· 
tioas, when tbe ACM bis IUltlined I pat deal d. 
dam•ge, or ACM disturbance will be diflic:ult to m•nqe 
property, the building owner may decide to 1m10Ye ACM 
in parts d. the building. 

When mnoval must occur, only qualified, trained and 
aperienc:ed project designers and amtnctars should 
be permitted todeligll and pebm the work. &Pkling 

lDSX 

OlfDl!l'I might amider contacting local, It.ate, and 
ilderll llbestm mauJamry apll(:ies tow if proapec
- cautr.::tms hive 19Ceived citations ir violating 
..... ll!IUl•tiam in tbe -· In addition, if the 
baildiDlonerllldAabeltolPn,pamMan•gierare-not 
j•upa1y 111atified tJ1em1e1w!s, they lbould rmin a 
cpatified -al~ project de 'ar:rand a project 
maaitcr with tnining and apm.a in lll'be.stos 
llwlement 1D OREnee and m that the llbmtos 
.....,_twanilcloae_. When tbele lftQUtions 
are tum. llbestm nmaval is more likely to proceed 
IDl!ly and ~ 

Prape- c1114ileti--ll d. the ACM mmva1 is best evaJu.. 
.,, by - d. tbe IDlly1ic:al proc::emns Uling 
tnMOieei-:n electnJD IDicrcm,p) (TEM). (Tbeae De 

deacribed in 40 CFR Part 763, ~ A. to Subpart 
I.> a.ruc:e 1•utuc:ds ir •••wiraJty camp11mg 
..,_,. fiber ae... iDlide tbe wart ma with outside 

~ Je,ellare•nillble. lftbemeaandleveJsinsidearenot 
ltltiltic:aDy biper tb•n tbe-. lirt>orne asbestos 
CDDDi:Dtlation mmauml outside the abatement area, 
tbe cleanup is caasidmd eucresa6!1, and the space is 
judged ready fDr ~ (For reference, see 
Appendix H, US. E8\ "Guidelines for c.anducting the 
AIIERA TEM Clearance Test ••.• ") 

-



Laying the foundation i>r a axnprehensive asbestos amtrol prugram ir a bnlcting rodudes acme basic steps. Important pooits amamed in tms dw:ussion_ are the fDIJowing: 

O An Asbestos Program Manager needs to be 
property qualified through trajnjng and experi
ence, and be actively involved in all asbestos 
amtrol and disturbance activities. 

Q An Asbestos Program Manager should have 
authority to O\'efSee and to direct custodial/ 
maintenance staff and amtractors with regard 
to all asbestos-related activities. 

0 An initial building inspection should be per
formed by a trained, qualified, experienced 
inspector to locate and assess the condition of 
all ACM in the building. 

O The inspection results serve as the basis for 
establishing an O&M program. O&M pro
cedures may not be sufficient for certain ACM 
that is significantly damaged or in highly 
accessible areas. 

O An Asbestos Program Manager or qualified 
amsultant should develop the written O&M 
program that is site-specific and tailored for 
individual buildings. The O&M program 
should take into aca>unt use, function and 
design characteristics ci a building. 

0 The success ci any O&M program ties in the 
m:mnitment by the building owner to imple
ment it property. 

O When outside contractors are used for asbest.os-relat.ed activities, their references and 
training should be thoroughly checked and 
their subsequent work monitored. 

0 Periodically review written O&M programs. 

O Alternatives or control options that may be 
implemented under an O&M program include: 

• repair 
• encapsulation 
• enclosure 
• encasement 
• removal (mmor} 

Q Removal ci ACM before renovations may be 
necessary in some instances. (See NESHAP 
and State/Local regulations discussion in 
Chapter 6.) 

" 

Tlleeucceu 
of any O&M 

pro1ram 
depend1 on the 
buHdln1 owner•• 
commitment to 

Implement It 
property. 
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,, staff are 

not adequately 

trained, the o&M 

proeram will not 

be effective. 
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What Does an O&M Program 
Include? 
O&M Proa,am Elements 

'lb adllfte Its objectlvH, an O&M program should include 9eYell elements. Although these should 

appear in any O&M program, the extent ci each will vary fmn program to program depending on 

the building type, the type of ACM present, and the ACMs location and physical condition. ror 

example, jf only nonfriable ACM is present, minimal notification might be needed, and custodial or 

maintenance staff would most likely have fieweI' 1'(Jl'l[ inctices to be fDUawied. If friable ACM is 

present, a more detailed O&M program should be p1epaxed and fDUawied. Each ci the first six 

elements listed below is descnl>ed in this chapter to proride an illustration ci a basic O&M program. 

The seventh program element, training ci the Asbestos Program Manager and custodial and 

maintenance staff, is very important. li staff are not adequately trained, the O&M program will not 

be effective. Chapter 5 is devoted exdumveJy to O&M training topics. 

A successful O&M program should include the follow- lnformlnl Bulldlnl Workers, 

mg elements: 'lananta, and Other Occupants 

O Notification: A program to tell worms, 
tenants, and building occupants where ACM is 

located, and how and why to avoid disturbing 

the ACM. All persons affected lhoukl be 

property inb med. 

0 Surftlllance: Regular ACM suneilJance to 

note, usess, and document any changes in the 

ACM's ooodition. 

O Controls: Work mrtrol/permit .,.um to 

control activities which might disturb ACM. 

O Work PractlcN: O&M wwk practices to 

lvaidorrnioimi•fil>errelealeduringactmties 

decting ACM. 

0 lleconlkNpln&: To document O&M activ

ities. 

0 Worker Protection: Medical and respiratory 

&,lcli"& 9WDl!l'S lhould mirm building wmr.ers, ocx:u

pat&. and amnts 'about the location and physical 

cowtitw:m mthe ACM that they might disturb, and~ 

die need to l'ftJid dilturti"& the material. Occupants 

tbauld be DDtified ir two l8ll00S: (1) building ocx:u

pantalbould beinbmed "any pot.ential buard in their 

ticinity; and (2) inbmed persons ~ less likely to 

aaknowiacl)- disturb the material and cause fibers to be 

rel e d into the air. 

BaNCting owners can mirm occupants about the 

PIW m ACM by cliltributing written notices, 

paltiDa lipa or labels in a ceatral loc:atioo where 

llectecl oco.,.,,,. CID aee tbem. IDd bolding aware

- er i:mrmatialJ I! I 1· a.is. Tbe methods UJed may 

dlpm:I an die type IDd locatian m the ACM, and on the 

llamber m pec,pr. dPc1e4 Same mtes IDd Jocalities 

haw "lwlt-tlHmaW" .... wbicb may reqUft that all 

oa:upanta, wmms, IDd YiTitml in buildings with ACM 

1k inbmed that aheslm ii pment. 

protection programs, as applicable. In lerVice and maintenance areas (such as boiler 

rooms), mans such as "Caution - Asbestos - Do Not 

O 'hlnln1: Asbestos Program Manager, and Disturb" piaced directly adjacent to tberma1 system 

cust.odia1 and maintenance staff training. insuJation ACM will alert and mnind maintenance 



worms not to inldYertmtly disturb the ACM. In most 
cws, all boiler'$, pipes, and other equipment. with ACM 
in aervice areas where damage may occur lhould have 
prominent warning ligns placed~ to the ACM.,.. ID 
aJternatiYe, CDOr coding can be med to identify the 
ACM in certain situations ~ that Ill potentially 
involved parties understand the coding system. 

Information lel8ions reinforce and clarify written 
notices and signs, and provide an opportunity to answer 
questions. AU employees and tenants or tenant repre
aentatives likely to disturb ACM should be included in 
the notification program on a a,ntinuing basis. Building 
owners should inform new employees about the pres
ence oi ACM before they begin work. Owners should 
provide additional signs and information aessions in 
languages other than English where a significant 
number <:l worms, occupants, or visitors do not speak 
English. It may be necessary to make special provisions 
for illiterate workers, such as providing clear \'el'bal 
information or signs, about potential hazanb <:l ~ 
ing ACM and showing them where ACM is located. 

The specific inbmation given to types <:l building 
occupants will VU'J For example, since service workers 
carry out certain talks that <ilice workers or tenants do 
not perfm m, they should rerewe additional informa
tion. Most important, O&M workers should receive the 
training necessary b them to perform their tasks 
safely. 

Whatever its form, the information given to building 
occupants and workers should cxmtain the following 
points to the extent they reftect building oonditions: 

0 ACM bas been found in the building and is 
located in areas where the material oould be 
disturbed. 

0 The oondition <:l the ACM, and the respome 
which is appropriate for that oondition. 

0 Asbestos only presents a health hazard when 
fibers beaJme airborne and are iDbaled. The 
mere pn!8eDce <:l ACM does not 1epeeeut a 
healtb hazard. 

0 The ACM ii bmd in the iJUowing locations 
(e.1,, O!iliap in Rooms 101 and G-323, WIila in 
the~ .,.. upended ceiliDas in the firat 
8oar aa1idcr, '311 a,hnnns il:i the main~ OD 
pipes in the boiler rocm). 

0 Do not dilblrb the ACM (e.g., do not pmb 
U'11iaft apimt the ACM, do not dlmaae 
TSI). 

0 Rep,rt lllf enlence d. dilturt.Dc:e ardlmqe 
• ACM to <mme. location, 111d pbaae aumber 
• .Albeltm Pr-cimv Mamr>. 

0 Report any dust or debris that might come 
&ml the ACM or mspect ACM, any change in 
the oondition <:l the ACM, or any impi:oper 
action (matiYe to ACM) <:l building personnel 
to (name, location, and phone number <:l 
Asbestos Program Manager). 

0 Cleaning and rnaintenaJU penooneJ are tak
ina special precautions during their wm-k to 
property clean up any llbestos debris and to 
guard against disturbing ACM. 

• 

0 AU ACM is inspected periodically and addi
tional measures will be talren if needed to 
protect the health " building occupants. 

Jt ii imla'tlDt 1D uadertlR Ill bonl!lt 111d open 
IPPioach to the ACM orafiratioa procedure. Owmn 
lbould ltrM to eclNilb dear lliael m coamarication 
witb aD buildial ocnipeat• aeaadiac llbeltol illues. 
~ wbo are iabad d. the preemce, Jocltioa and -•m•m m ACM in a buildial w11ese tbey wart or liYe, 
wllo .altlltllld tbll the nn pawace • ACM ii not 
me rly biaa..., to diem. al who accept that 
ACM can af1lm be-ow .-1 -6,ctiw:ly in place, can be 

IINtlMIMllltanance 
actlYttlNcancaae 
..._.iceofACMlf ........ ,...,. .., ......... .,... ............... 
we ,r1111durN. 
........... care
....,, OOlltaCta ACM, ,......,.......,tt. 

........ ., ... 
•1111-• oatlollllp ,........, .. 
eec11oftof •• ll •• to• 
....... Mt .... ................ .............. ............ ......,telltly..._ 
ACM. 
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YI .... r•illlfUtlone ................. 
atreplariwterwale 
..... tect ....... ln 
...... OOlldltlon. 
Nere, -faclnl ACM 
... Nl• llllutN from 
• oelllnl In • lllllldinl; 
MMroutl-• c• n ..., ................ . '""" ........... . ............. 
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wry beipmJ to tbe oner- in eli10i1GC er ftlducing 
bylla'ia OD tbe part G atba' m iabmed building 
om..,. 0a tbe atba' band, if omlPIDfl -..pea tbe 
baildiaa oner- ii not beiDI baDest about llbesto& 
amities in tbe building, that ans"amdibility may be · 
cplMltirned and tbe wJltion c:a .beccme far more 
di8icult tD mmaae. // ail ..... #11/Jat)s •iRcidfflb 
om,,; iti,~ -,o,,tnlpr tlwbtuldi"lf Olllflff' 

"' """ .. ot:al/Nlftl;s - tJllfltrDdtM o/>ffll, Mid 
~,,,""" i, ,_bat_, lo Mfttain oa:,qant/ 
"""111 ~. botl, ,_,,.,.,,""" * ""ildfflt:S 
tlllJa"'8 /W'Ollf'tJm. 

ACM Surveillance 

A visual..; .. ....,..;,.., llelnepectlon and ......... .,.._..., .. 
,._lodlc surveillance mall ACM should be 

00IJducted at~ 
iatem1s IS part fX the 0&M program. Combined with 
CJ1110U11 reports m changes in the coadition m the ACM 
made by aervice workers, the reinspections should help 
tmure that any ACM damage or deterioration will be 
detected and CXl'.JedM action taken. 

A.JJJ&dina tonicmt EPA ~wwwia:c .aoo1s 
(the Aabestm Huard Emecaency lapoale Act, 
·AHERA·>, Ill ICCledited i!tlll)ICtar IIIUlt minlpett 
ICbool hrltinp ll lellt Clll0e ewry tine Jllrl tD 
RI I I 231 tbe caaditiaD G N3f. Tbe AJIERA ..... 
tiaas D' ldlooll allo Rqllft I routine auneiDance 
meek m ACM ewry ail maadla to moaitDr tbe ACM's 
rmditian. The AHERA Rule permits this suneillance 
to be anlucted by I tnined IChooJ custodirJ. or 
awntenanc'A' wartrer. WbiJe these intemls are men
tioned heft IS I guide, they may allo be appropriate for 
other buildings. The Albestm Program Manager 
lbould establish appropriat.e intlnlls, bated on consul
tation with the building owner and any other qualified 
pf ·aaa1s iJMJMd in the O&M program. 

EPA tea11111eds a visual and phyaical evaluation m 
ACM during tbe ~ to note tbe ACM's 
canmt CXJDditianllld pby&icaJ dmactetiltics. 1'broulh 
dm reinlpection, it ii pclllible tD determine both the 
naave c1epee m dlmaae and - tbe •Wbood m 
tature fiber ffllew. Ma~ m a 1et m vilual 
recardl (pboa cr'Video tlpe)m tbe ACM Oft!r time CID 
be m pm Y11ue during zemspeaions. 

~ lllbeltoa amadtmtl mmmnend examining let· 
tied dual iJr acamnllationa d asbestos fibers as another 
IUl'\l!illance tool in Ill O&M program. While DO 
llliMnlllly acxepted ltaDdardiz.ed protocols currently 
mt a samp&c and 1D11yms m eettled dust, positive 
ISJlts (Le., ACM is lftilellt in the dust) may indicate 
the need a ll)eCial deerring ri tbe affected area, «.' 
other action Bea,,ae the results m this testing are 
difficult to interpret and evaluate at this time, building 
owners should cmfuJly mmider tbe appropriateness m 
this testing tD their situation. 

Supplement to 
v..al/Pflyslcal 
Evaluation 

As part fX ID 0&M pro
ll'IJll, a carefully desiaJled 
air moaitoring Jll')8llili tD 
detect airborne asbestos fi

bers in tbe building may proride uaeful supplemeioraJ 
iabuatioo when 00IJducted along with la CX114Aebeii
- visual and pby&icaJ ACM inspection and mnspec
tion llfOl1'ID1. If tbe ACM is currently in good coaditioo, 
incnues in airborne asbestos fiber leYels at some later 
time may proride ID early warning fX deterioration or 
disturbance m the material. 1n that way, supp1ementa1 
ar. monitmia:c c.an be a uaeful IJIIDll&mlellt tool. If an 
oner dlOOlel 1D me air monitoring in ID •earty 
warning" coatat, I lmowled&eabie and experienced 
individual lbould be consulted to design a proper w1,ma 1trateo Appendix H CXlltainsa ,menc:e to a 
aaemlpiletomonitmia:cmbarne asbestos, wbic:hcan 
bt camu1tec1 u ilrtber discusBion m tbis subject. 

If -,.\Frl'ffllal air mouitmia:c ii done, I blieline 
lirbarne llbeltm fiber Je,el lbould be established 900D 

aftlr tbe O&M pqram ii initiated. Repuseentati~. 
multiple air anplea lbould be mDected tbroulbout the 
buildinl duriaa periods m norma1 building operation. 
Tllilabauld bedaneCMl'aklllleaoulh periodm time to 
~ 1epaewutative m exiltiaa coditinns, in order to 
adequately dmac.terile JftVlimll fiber levels in tbe 
b,Jilctq 71ir• ~ "'°""' lfl#ln,nl. ,eot 
,,.,,_.,~ail..,/~. VIIUllinspec
tion CID ...... IR'latioas .ad antidpate mbft 
eapmure (e.1-, wwwwir:c WIIB' dlmlae>. whereas air 
monitmia:c CID aaly detect I problem aftlr it has 
oa:umd, and fibers blve beer r!used. 

Note that tbe mUection m air ample, for supplemen
tary evaluation "'°""' flOtllle ~ air sampling 
methods.~ sampling methods, in which air is 
delibente!y disturbed or qitated by Ille ma leaf blower 
or fans, should be med at the completion ci ID asbestos 
nmavaJ pmiect when the building or area is unoc-



aJPied, not b' routine moniuring. 

The most accurate and preierred method cl. analysis cl. 
air samples a,IJected under an O&M program would 
~ the me cl. transmission electron microecopy 
(TEM). Pba9e axrtrast microecopy (PCM), which is 
oommonly used for personal air sample analysis and as a 
screening tool fir area air monitoring, cannot distin
guish between asbestos fibers and other kinds cl. fibers 
which may be present in the air. PCM analysis also 
cannot detect thin asbestos fibers, and does not oount 
short fibers. TEM analysis is approximately ten times 
more expensive than PCM analysis. However, the more 
accurate information on actual leYels cl. airborne 
asbest.os fibers should be more beneficial to the building 
owner who elects to use supplemental air monitoring in 
the asbest.os management program. TEM analysis is 
most reliably performed by laboratories accredited by 
the National Institute for Standards and Technology 
(NIST; see Appendix D for telephone nwnber), and who 
follow EPAs quality assurance guidelines. (Appendix H, 
U.S. EPA, Dec. 1989, "lhmsmission Electron Mi~ 
scopy Asbestos Laboratories: Quality Assurance 
Guidelines.") 

Selection cl. a reliable and experienced air monitoring 
firm and analytical laborcltory is important, if the 
building owner elects to conduct supplemental air 
monitoring under the O&M program. A amsultant 
knowledgeable in air sampling and analysis protocols 
c.an be rontacted for recommendations if the building 
owner or Asbestos Program Manager has limited 
knowledge in this area. 

Periodic air monitoring, ronducted simultaneous}y with 
the visual reinspections or surnilllance, would then be 
used to see if asbestos levels have changed relative to the 
baseline. Some building owners may wish to present 
current air monitoring results to building occupants in 
addition to information regarding the physical reinspec
tions. Although this supplemental use oi air monitoring 
as part cl. an O&M program may provide useful 
information, it is likely to be very expensive, particularly 
if the more accurate and recommended TEM analysis is 
used. Use cl. only a small nwnber cl. measurements or 
measurements taken only at one time may be mislead
ing (i.e., ~te or underestimate cl. fiber leYels), 
and c.an lead· to inappropriate decisions. 

lt should be noted that some cl. the exposures cl. persons 
to airborne asbestos fibers in buildings may result from 
episodic events, such as repair work or the accidental 
disturbance cl. the ACM or cl. ACM debris by mainte
nance activities inside the building. Air monitoring may 
not be done frequently enough to include such episodic 
events; this can lead to a rnnleecting interpretation cl. air 
lllDpting relUlts. In particular, ajr sampling may under
estimate the apollft "O&M 1ftlda!rs and building 
occupants. A p,d 1mence aourc:ebook b additional 
iabmatioo CID air anq,ting and analysis i1r llbestos 
fibers is "A Guile to Maaitmmg Airborne Asbestos in 
Building,;" (aee Appendix J{). 

Work Control/Permit System 
The O&M program lbould indude a sy1tem to oontrol 
111 wmk that oould disturb ACM. Some building owners 
blYe bat 1UCCeS& llling a "'MD permit" program, which 
ftiQUiles the penon requesting the work to submit a job 
Request mm to the Asbestos Program Manager 
(Appendix B, Rrm 2) before any maintenance work is 
begun. The form giYa the time and location cl. the 
requested work, the type cl. maintenance needed, and 
available information about any ACM in the vicinity oi 
tbe requested work. The <X>11tractor or other person 
IUtboriz.ed to pemrm the work should be identified on 
tbe 'MD request. 

.,, -·.~ 1 ii:/'.~ '. ;~•.:: ··,.• ..... 
. . ·~ . • • er-~· .. , ~;j _..,_··· ...... -; ~-.,;,,41-

r '~ r ~ , 
• . . . 
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Upon receiving a pre-work Job Request RJrm, the 
Asbestos Program Manager should take the following 
steps: 

1 Refer to written recmds, building plans and 
speci6cations, and any building ACM inspec
tion reports to determine whether ACM is 
present in the area where work will occur. If 
ACM is present, but it is not anticipated that 
the material will be disturbed, the Asbest.os 
Program Manager should note the presence 
d the ACM on the permit form and provide 
additioaal instruction OD the importance fX 
not disturbing the ACM. 

2 If ACM is both present and likely to be 
disturbed, tbe Asbestos Program Manager or 
I desipated auperviaor quali6ed by training 
or aperience, abould visit the site and 
determine what 'MD practices should be 
iDltituted to minimize the release cl. asbestos 
6ben during tbe maintenance activity. 

3 This determination should be leCXlided ..m the 
Maintenance \In Authorir.ation Form (aee 
enmple ill Appendix 'B, Form 3), wmc:h is 
then lent to tbe in-boule maintenance super
fflOr or to tbe maintenance cmtractor to 
llltborile the 'MD. 

4 The Albeltos Pqnm Manqer should 
make aure that a~ cl.both tbe mquest and 
tbelllthorilmonbms(Jf granted) are placed 
ill tbe permanent file. 

?ox 

An aample of a 
... ntenance watker 
OOIICluctlnC actlvltlea 
._,a friable 
...... tos-contalnlnl 
Nlllnc. Under a 
,..,_, permlttlnc 
e,stem, tile INlllcllnC 
Auntoa l'ropam 
Manacer would 
ewaluate and 
atllorln ,roiectl 
aucft 81 tllll prior to 
llellnntnc watk. 
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5 Where the talk. not CD9el'ed"' previoualy 
approved standard work pnctices, tbe Air 
bestos Protlnm Manager lhould make IUl'e 
that the IPl)IOpliate work practices and 
protectn,e measures are uaed for the job. 

6 For a11 jobs w1iere a,ntact with N:M. is likely, 
the Asbestos Program Manager or I desig
nated supervisor qualified by training or 
experienc.e should visit the work site when 
the work begins to see that the job is being 
pea foJ med property. For lengthy jobs where 
disturbance ex ACM is intended or lilrely, 
periodic inspections should be made for the 
duration ex the project. 

7 The Asbestos Program Manager's observa
tions should be provided on an EoalMation of 
~ Form (see Appendix B, Form 4). Any 
deviation from standard and approYed work 
practices should be recorded immediately on 
this form and the practices should be imme
diately c:orrected and ,rp,,rl6d to tM .4.skstos 
Program Manag,r. 

8 Upon axnpletion ex the work, a copy ex the 
evaluation form should be placed in the 
permanent asbestos file for the building. 

Building owners should amsider using asbestos O&M 
work control forms similar to those which already may 
be in use for non-ACM work in their facilities, or 
expanding the existing forms to include the amtent m 
the request, approval, and eYaluationforms illustrated in 
Appendix B. 

The O&M management system should also addrea 
work conducted by outside amtracton. Many building 
owners amtract for at least m aatodial and mainte
nance aervic:es. A building's llbestos work amtrd/ 
permit system, IS described above, should also c:ova' 
contract work. 

At a minimum, amtracts with aervice trades or 
abatement mnpanies should include the tiJowing 
provisions to ensme that the aervice or abatement 
workers can and will foUow IPIJl'Olll'iate work practices: 

0 ProCi that tht amtaactm'a wanm ~ been 
pn,perly notified about ACM in tbe owner's 
building and that they are property trained and 
accredited (if mcmary) to work with ACM. 

0 Copies m ieipdatDiJ pmtec:tioa, medical sur
willance, and worm training documentation 
.as required by <liHA, EPA and/or state reaula-
tary agencies. . 

0 Notification to building tenants and viitors 
tbat lbatemm activity ii wda WI) (per
farmed by owner). 

0 Aannce tbat tbe amtnctor will uae proper 
work area ilalation techniques, proper equip
ment, and IIOUDd waste disposal practices. 

Q Historical air moaitm'ing data for lepieEuta· 
~ eamples ex the cmtrac:tor's previous 
projects, with emphasis on projects similar to 
tboee lilrely to be enmunterm in the building. , 

0 Provisions 1or inspections ex the area by the ~ owner,~ to enaR that the area 
is aa::eptable a rNmtry ex oc:cupants/ten-
ants. 

0 A raume a each abatement amtractDr/ 
ll1pt:l'Visor or maintenance crew chief, known 
IS the "cxmpetent person" in the OSHA 
standard and EPA \1lbrker Protection Rule. 

0 Criteria to be uaed for determining siwa:essid 
mnpletion "the work (i.e., visual inspections 
and air monitoring). 

0 Any other information deemed necessary by 
the owner's legal a>unsel. 

0 Notification to EPA (and other app10PJ wte 
.,encies) if tbe abatement project is large 
enough (see Chapter 6). 

O&M Work Practices 

Q 1'be 0&M Pftlll'IID b:mes CXl I special .set CX 
work practices far the custodial, maintenance, 
and amtruction aff. The nature and extent "IIIJ apecia1 work practices should be tailored 
totht' hlcehmod tJlll tbe ACM will be disturbed 
and tbatfiben will be relewd. In general, lour 
brmd c:atepies m O&M work practices are 
rec:ognimd: 

1 Worur Pre&Ntlon Ploara,n1 - Tbele 
work pnc1m belp 11111ft Qlltodial and 
wintellM! ltd me adequately protected 

fnim --- apmure. 

2 a.le NM PINldurN - Basic ~ 
c:edum are Uled to perform routine custodial 
and maintenance talks that may involve ACM. 

3 11111111 NM CINnlnl Tecllnlquel -
Special tedmiques to clean up asbestos fibers 
Cll I routine bais. 

I 
I 



., __________________________________ _ 
4 Procedures for Aabeltot Fiber Relellte 

Episodes - H moderate to relatively large 
amounts ci ACM are disturbed, the.building 
owner should use these procedures to address 
the hazard. 

A brief synopsis ci worker protection and..:O&M work 
practices folJows. (Note: A ""'" <Mtawd, t.tchnically 
"'1411/ed o&M "tl10rl, practices" ManMal specifically 
addnssing topics such as worll p,actices, "10rlter 
,rotection, and specific information on /tow to carry 
""' o&M plans, is being developed, 111ith f>Mblication 
apected in 1991.) 

Worker Protection A worker protection 
Procrams ~ includes engi-

neering controls, per-
lCJllal exposure monitoring, medical surveillance, and 
personal protection. While engineering controls are the 
pn!{erred method of worker protection, there are few 
engineering control options available for O&M work. 
This section mscusses two key aspects ci personal 
protection: use ci respiratory protection and protective 
dothing for woricers in an asbestos O&M program. 
According to OSHA regulations (see Chapter 6), a 
written respiratory protection program is necessary 
whenever an O&M program specifies that service 
workers wear respirators, or where respirators are 
made available to employees. OSHA regulations also 
require a respirator program whenever workers are 
exposed, or are likely to be exposed, to fiber levels above 
OSHA's "permissible exposure limits" such as the 
8-hour time weighted average (TWA) limit or the 30-
minute "excursion limit" (EL). The 8-hour TWA limit 
and the EL are described in more detail in Chapter 6. In 
addition, OSHA requires workers to wear special 
protective clothing under the same circumstances. 

Respiratory Protection/Worker Protection Pro-
1'8m• The selection of approved respirators, suitable a the hazards to which the worker is exposed, is only 
one aspect ci a axnplete respiratory protection pro
gram. Other elements include written operating pro
cedures for respirator use; outlining personnel respon
libilities for respirator cleaning, storage, and repair; 
meclical eramination ci workers for respirator use; 
training in proper respirator use and limitations; 
respirator fit testing; respirator cleaning 2nd care; and 
wmt-site supervision. All ex these are described in 
detail in the OSHA respirator stmmd, 29 CFR 
1910.134. The Q&M respirator prognuo CID be admin
iltered by the facility safety and health maoager or the 
Asbestos Program Manager, if J:S'Ol)eriy qualified. 

Proper Ia.piaab.i y protection is ID integral part fi all 
aatodial and mamteoance activities DMIMnl potential 
t!lpOSUre 111 llbeltos When in doubt about aposure 
~a 0IIUio ..n opaltiw, buiJdiaaawmn abould 
IIUt'ide ra.piaab.1 y protection to alltOdial IDd maiote
DIDce Wl:ldas. OSHA apecifies amen1 types ci 

respilatm s b protection apinst airborne asbestos 
during "c:mstruc:tion" activities, which include abate
ment, n!m91tion, maint.enaoce, ~. and remodeling. 

Penonal air ampling is not the same as ~ air 
moaitoring. Penoaal air amptiog (required by OSHA) 
ii designed to measure an indMdual worker~ exposure 
to fibers while the worker is conducting tasks that mly 
disturb ACM. The amptiog device is worn by the 
worker and positioned so that it samples air in the 
worker~ breathing zone. In CXllltrast, area (or ambient) 
air sampling is amducted to get an estimate ci the 
oumbers ci airborne abestos fibers present in a 
building. It is uaed as an assessment tool in evaluating 
the potential hazard posed by asbestos to all building 
occupants. (See the previous discussion ci area air 
monitoring on page 14.) 

When adequate~ is taken to preyent or minimize and 
control fiber release, routine, small-scale/short-dura
tion maintenance or a&Stoctial tasks are not likely to 
generate high ~ ci airborne asbestos mnpared to 
large asbestos removal projects; and respirators which 
filter breathing air may be uaed. OSHA, EPA, and 
NJOSH are on record u DOt recommending 
lingle uae, ctiapouble paper duat mukl for uae 
againat ubettoe; in fact, OSHA hu diallowed 
tbeir uae against airborne ubettoe fiben. 

The options that may be used include: 

0 A half-face or full facepiece, negative pressure, 
air-purifying respirator with replaceable high
efficiency filters. 

,tcturecl below .,. --ent-•mpteaof 
•purttyln&, ne1atlv• 
,...._.,-,,mora -pped wttll hl&ll
etllc:lency cartrld&•• 
wlllcft can be Ned to 
,nrtect worura 
... Inst UNatoa 
•PGNre. On tfle left 
.,. ......... c,f half. 
MHk facepl•c•• 
equtppecl wttll hl&II• 
etllclency cartrld&••• 
and on ttle rl&llt are 
.. mpleaoffull 
fllceplece, hl&II· 
etllctenc:y ....... 
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tile left la an •ufflpla 
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faca,lac:e ll'AN, and 
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.. fflpie.,. loose· 
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Under the OSHA standards for asbestos, any employee 
required to wear a negatiwe pressure respirator can 
request a powered air-purifying respirator, and the 
employer is required to provide a fully functional and 
apprOYed unit, provided it will afford the worlcer' at least 
equal protection. 

Currently, only respirators approved by NIOSH and the 
Mine Safety and Health Administration (MSHA) are 
permitted for use. If they are air-purifying respirators, 
the filtration device(s) mmt be rated as ~
ciency." 

Selecting the most appropriate respirator ir each 
O&M task requires lmowledae c:l the levels c:l airborne 
lllbestos fibers ml other pmaible air cmrami11aotJ1 
aenerat.ed by the task or lilriely to be pment where the 
task is pab med. This lmowledae ii best pined 
through penonal air maaitarina rmduct.ed during 
worker penmmance cl the actual task. (Obrioualy, the 
wcners must haw; n:spuatm, protection while this 
initial penonal air umplmc is carried out.) In fact, 
OSHA ml Ea reQUft air maaitarina under certain 
ciraunstances (1ee Qapter-6). 1b learn more about the 
di&rent typeScin:spilatt.sfflilable ml the~ c:l 
protection they provide, w Appendix E. Owners may 

Ul0 wiab to 0llltlCt tbe --OSHA allice, I Joca1 
tnined mt qnatified iDdusaial bypsilt (J.Cmably 
Certified). 01' ID ocnwpetioaal flelltb P'• f r'lll iJr 
moreirmrmltiaooarmpirltm's. Tbeapermec:ltbese 
apeciatists should be med to ensure proper selection, fit 
testing, and training c:l 1"11m9 ~' re,pirator use. 

Building ownen ml other facility managers may not be 
familiar with 80lDe cl the terms med in diacuaions c:l 
respirators, airborne fiber levels, IDCf iaated topics. 

7JX 

~ E cxwuiDI nue inblDltam on the9e tqlics, 
and pel tbe ..... .,. ~•Mlilie«'ed levels cl 
filiPlatlX y prmctiou ID be provided during typical 
O&Mtab. . 

lu additional iuialiiltiw Oil n:apiiatu IJl"OlllmS, 
ftllliratm'types, IDCf Jelpiiatm ... the building OWDeS" 

er AabestDI fnciam Mamas may want to uae the 
~ ,maxes: .. . - -

0 ~atm, Protection: An F.mpk,yer'a Man
aal," NIOSH, Octobe-r 1978; 

0 • A Guide to Respiratory Protection ir the 
AlbestOll Abaternem Industry," EPA/NIOSH, 
1986; 

0 OSHA respirator standard (29 CFR 
1910.134); 

0 OSHA ubestos regulations (29 CFR 
1910.1001 and 19'l6.58); 

0 ·OccupationaJ Exposure Sampling Stmegy 
Manual," NIOSH m-173, January 1977. 

0 

0 "'NIOSH Guide to Industrial Respiratory Pro
tection," September 1, 1987. 

Protective ClothlnC/WOf'ker Protection Pro
.,.m• In addition to theme c:l respirators, aome O&M 
proc:edures may require wcrms to wear protectiYe 
clothing. t.bt c:lten, protective clothing is disposable 
IDCf cmsists c:l a:,v,enlls, I bead CXJ\lel', and foot aJYel'S 

made c:l a synthetic fabric which does not allow asbestos 
fibers to ... tbrough. This type c:l clothing prevents 
worliln' repJar clotbing fnxt, becoming contaminat.ed 
with llbeltos fibers. Cantammated clothing a,uJd be 
tuell home, aatmg I pmaible risk to the worker's 
family members. 

OSHA IDCf Ea recwations require ~ to wear 
prota.-me clothing wbene-.wthey are expmed, or likely 
1D be apoaed, to fiber levels above OSHA's permissible 
le9m (w Chapter 6). It ii important that~ be 
prop...iy trained in tbe Ule, ft!IDO'Yal and disposal cl 
protective clothing after uae. AD O&M activities may 

IIDt~ tbe uaec:l protective cJotbine. It is important 
ir the Aabellol Pqiam Manager to mess this need 
aa·acaeby-caclaia. 

8Nic 06M Basic O&M procedures to mini-
"9c1 dur•• mil.e mJ/or contain asbestos fi-

bers may include wet methods, 
use c:l lllDHDClosures, use m portable J>0'ffl° tools 
equipped with special local \1eDtilation attachments, and 
avoidance c:l certain activities, such IS sawing, sanding, 

t 
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m:1 drilling ACM. Maintenance activities can be divided 
into three categories with regard to their potential for 
cmturbing ACM: 

1 Tboee which are unlikely to inYolYe any direct 
cmturbance ex ACM; for example, cleaning 
&bdVl5 or oounter tops with a damp cloth. 

2 Those which may cause accidental distur-
bance ex ACM; for example, working on a 
fixture near a ceiling with surfacing ACM. 

3 Those which involve intentional small-scale 
manipulation or disturbance c:l ACM; for 
example, removing a small segment of TSI 
ACM to repair a pipe leak. 

The O&M program should include work practices for 
each type ex ACM that is present in the building 
(surfacing, TSI, and miscellaneo~) as well as for each 
type and category ex maintenance activity performed 
(e.g., general cleaning, electrical work, plumbing). 

Special work practices such as wet wiping, area 
isolation, and HEPA vacuuming, and the use of personal 
protective equipment such as respirators and protective 
clothing, may be needed where disturbance of ACM is 
likely. The need for these practices varies with the 
situation. R,r example, removing light fixtures located 
near surfacing ACM may disturb the material and might 
involve the use ex special cleaning, possibly area 
isolation, and respiratory protection. Periodic emptying 
of a trash can near heavily encapsulated asbestos
containing plaster may not disturb the material at all, so 
no special work practices would generally be necessary. 
These work practices and procedures are intended to 
ensure that disturbance ex any ACM during O&M 
activities should be minimized, or carried out under 
controlled oonditions when the disturbance is·required 
by the nature ex a specific O&M task. 

In addition, ACM may readily reease asbestos fibers 
into the air when certain mechanical operations are 
per for med directly on it. For example, fiber releases can 
occur when workers are drilling, cutting, sanding, 
breaking, or sawing vinyl asbestos floor tile. 

The action " drilling, attting, abrading, sanding, 
diipping, breaking, or sawing is the aitical factor here, 
since it is likely to cause a tmse d fibers. Maintenance 
or repair operations involving thole actions should be 
eliminated or carefully amtroUed with basic O&M 
procedures in order to prevent C, minitniu: asbestos 
fibertmse. 

Certain activities that occur in the vicinity d ACM can 
also cause damagie which may result in lllr um fiber 
release. Ju enmple, mainteoaJ>r, and CUltOdiaJ staff 
may damage ACM acx:idemally with broom handles, 
ladders, and in lifts wbilt: peri.JI ming other tasks. 
Activities pabmed in the vicinity d ACM should 
always~ pabmed "'8lltiously to prevent fiber mew. 

· 1b aummariF.e, if in doubt about the pcmability d 
dilturbing ACM during rnaintenaoa, IICtivities, ade
quate srecautioos should be taken 1P rninirnir.e 6ber mease; the9e will )rOtect workers IS well IS the 
building enviromnent. Basic O&M procedures, includ
ing use ex wet methods and apecia11y equipped tools, 
lhould be used to irotect building oa:upants. 

O&M Cleanlnc Special cleaning practices 
Practices are app1opriate for a building 

with exposed surfacing or 
thermal system insulation ACM, especially if the ACM 
is friable. H gradual deterioration or damage ex ACM has 
occurred or is occurring, asbestos-a>ntaining ~ or 
debris could be pn!Sellt. H the building inspection has 
determined that asbestos-a>ntaining ~ or debris is 
present in some areas, then the O&M program should 
include special cleaning practices to collect residual 
asbestos dust. Routinely cleaning floors usmg wet 
methods is an example d one such practice. Custodial 
and maintenance workers in the oourse ex normal work 
can also identify and report areas which are in need of 
special cleaning or repair. Special ~ning t«hniquu 
lltotdd sv.ppiemmt, not ,qlau, ,rpair or abalnnfflt 
actions jw dafflOltd, friabk ACM. The cleaning 
program should include an initial cleaning followed, as 
needed, by subsequent periodic or episodic cleanings. 

Building owners and custodial and maintenance staff 
should ensure that special O&M cleaning is done 
a>rrect)y. Proper cleaning is important for two reasons: 

0 The use d improper techniques to clean up 
asbestos debris camed by previous deteriora
tion or damage may ft!SUlt in widespread 
cmtamination, and potentially increase air
borne asbestos fiber levels in the building. 

0 Improper cleaning may came damage to the 
ACM, thus releasing DXft airborne asbestos 
fibers. 

Proper O&M cleaning will involve the use d wet 
cleaning or wet-wiping practices to pick up asbestos 
fibers. Dry sweeping or dusting can ft!SUlt in asbestos 
fibers being rHUSpaxSed into the building's air and 
tbatbe should not be uaed. Once wet cloths, rags, or 
IDIJIJ6 baYe been med to pick up asbestos fibers, they 
lbould be property diarded • llbestos waste while 
ltiD wet. They lbould not be allowed to dry out, since 
tbt a:,Uected fiberamialit bf rfrscd 1t some later time 
wbcn dillturbed. Tbe me d special VICUUl1l cleaners, 
cxmomly idtntd 1D • HEPA VICUUIDS, may be 
prtRnbie to wet clttnin1 in certain situations. Tbcse 
ftCUUIDI are equipped with filta,a rleqNd to l'?mO't"e 
wry 11111D particles (IC fibers- sudl • llllbelros- by 
Dlrillltboee particles&rm thelir paingtbrouib the 
'9ICUIIID. Since tbeablultlir&rmanardinary '9ICUUl1l 
delDrr ii DOt 6ltend •dfic:ieatlJ it ii poaible ir tiny 
---fibtn to JW throuab the filter md back into 
the buiJdmg lir. 

If In doubt about 
the poulblllty 
of dlsturbtnc 
ACM chlrlnC 

maintenance 
activities, 
adequate 

precautions 
should be taken 

to minimize 
fiber refeaH. 
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h ii impcnant ir O&M wtnl!r'l 1D we cmtioo when 
emptyq HEPA W1CUU1D1 md cha~ the filters. 
Ezpomres a,uld rauh fmn aucb activities. Wmirin 
lbould IJlmle the BEA\ ftCWll11D I physically iloiated 
area d the facility md put on proper pencml prot.ectiYe 
equipment beae emptying the dull ml debris into 
Jll'C)Perl)' labded, aealed, IDd leak-tight caotamers for 
disposal a., aabesto&-a:Jotaining waste. When CUBtodial 
workers do not work with ACM, trained maintenance 
worms can be uaed to empty the HEPA 'VICU1DDS and 
cbange their filten. Decisions regarding special clean
ing Jnctices should be baaed on the building impection 
md ACM messment data. including tbe potential for 
ACM disturbance. In general, the building woold not 
need special O&M cleaning when the building contains 
cmly nonfriable (not easily c:rumbled) ACM; ACM which 
ha been encapsulated, encased, or enclosed behind air
tight barriers; or ACM known 1D be undamaged/ 
undisturbed since the last spedal cleaning. Further
more, where ACM w am6ned to a single room or area, 
apecial cleaning d ju,t that area rather than other parts 

d the building may be sufficient. 

If ACM has been released onto a carpeted area d a 
building, it may not always be possible to adequately 
clean the carpeted area. •Steam" cleaning and HEPA 
'flCUUming methods are sometimes employed for this 

purpoae. A lftJiminary study carried out by EPA in 
1989 showed that bot water vacuums were more 
effective in carpet cleaning than HEPA vacuwns, under 
the test cooditions. Further field studies are planned to 
CXJDfirm these findings . 

lbr carpets, w-sa--4tl • N11ilw will lillleJ)t depend on 
.ildln lUCb • tbe IIDOUllt d ACM rWlled onto the 
carpet, how laal th!- watioo 1111 e:mted, traffic over 
tbe area,• well• tbe ltrUdure md ampc.eition d the 
carpet illelf. It ii JINlent 1D enluate mvidual 
.,Jltiooa CID I CII e ~ ti.is. The Albeltos 
ilqsiii1Mamaer'lbouldC10111idirtbeueedbwmers 
enpged in detning lllbeltos fiber-amtaminat car
pm to wear proper Jelpitatury l'Jl'(Jtection. It may a1ao 
be JINlent 1D IITIOl'e iJr this type d cleaning to be 
dcDe after nmmal working boun er when the f:acility ~ 
leltoa:upied. AdditioDally, it maybemorecmt e6ectiYe 
1D property dilpoee d cm11mioat.-d carpets and other 
flbrica • ~ Wl8te if a permanent 
llbestos cartrol option ii being undertaken in the 
building. . 

Wbele the ACM ii cllml(led md located in an ·m 
plenum" - where fibers CID be trmsported by the 
belting, wntilation, er air cmtitioaiog (HVAC) system 

tbrouRbout the building - apecial cleaning practices 
may be ert.ended to the entire building, including the 
HVAC system itself. 

Procedures for Special proc:edl'!res lll"e 

Aebestos Fiber ~ needed to min-

RelNN Epltodes ~= 
lifter' llbeltol fiber releases oa:ur, such u the partial 
aillapse m an ACM ceiling or wall These procedures 
are needed whether the ACM disturbance~ intentional 
er uoiDteDtiomL 1b provide building owners with some 
pidance, under Ea regulatiaas ir 9Cbools a •major 

fiber releale" ii defined • one imolving more than 
three 1q1me er linear feet m ACM. The procedures to 
be iJllowed will '91t"y lCXXllmD8 to the site d the major 
releale epaode, the iiDOUllt m ACM a&cted, the 
meatdfiber relealefmn the ACM, the relatioosbipti 
tbe releale area 1D tbe air baaxfliog ljltems, md 
wbetber tbe releale lite ii ICX'ftll°Ne 1D building 
OCICUplDla 'Oeper,rtina ,.. the lfflJ'ity " the epilode, ---abltement camultmtlmdmntnctarsmay be 
Medecf 1D deft:lop I ilttitt:gy iJr amductiog the dean-
1', opaltioa.. 

In aenen1, ir maier fiber ...... the lll"ea should be 
ilalated by clolq doon md/er erecting tt:mpttar) 
blrrien 1D ftlltrict airflow• well• access to the site. 
Sipa lbauld be polted • nc: r ry immediately 

-- the fiber llllelle • 1D pmmt penons not 
imaMd ill the dellq, opaatiw fmn imdYertmt1y 

--- tbe ... If ...... fibers a,uld eat.er the 
IIVACa,mm, tbea,111mnlbouldbemodi&ed1Dpmmt 
fiber~ er lbould be abut down IDd le8led <:JI. The 
final ltep lbould be 1D employ tbcrough cleanup ' 
Jll'OClfldlns tu ptupaiy control the ACM, I careful visual> 
illlpedjon, md final detnnce air monitoring to~ 

-- b.. y detoup. 

Similar proc:echns CID be med D much smaller fiber 
releale ei,mts; wbeff the 11DDU11t m ACM is an the 

I 



tde:r m three ICllm'e or linear feet or less. The HEPA 
'3CUU!Ding, wt wipine, 111d warker protection ~ 
:edures outlined in tbil auidance document, • well as 
fetting ACM WIit.es 111d property placing them in an 
ippropriate leak-tiaht cantainer (IUCh • I properly 
abeled, 6-miJ-tbickplastic bag). areeumples d.101Dem 
he proc.edun!S whidl 0DUld be med ir both major 111d 
ninor fiber relases. 

.t is important to ft!DJIJli1.e that dift'sent IIM!ls m 
nming m needed a wmrers ilM>IYed with fiber 
lllease episodes. A IDliormease will generally~ 
'asbest.as abatement worker training," rather than the 

~ m training nnidered ldecJaate - O&M 
wartrers. 

EPA 111ge1ts that baildinl oners 111d A1bestos 
Prcctan M-v11en caamlt with atate snd local~
-, Gfficiu blm- flbhliftng bms1 training ~ 
Cldlnl ir wh tne ti eitnstim. 

The illlowing table lbould be ... in determining • 
wbm to apply c:ertlin O&M wmt pncticesin buildings. • 
The table illultrlte& the O&M wmk pnctices that 
lhould be Uled by cUIIDdisl snd maintenance ltaff, 
dep,v1ing on the hirffbood of ACM disturbance. 

Need ~-Work Appruval from Asbestos ReviewbyPqrani Yes 
PqraniManqer Manager 

Special ScbeduJina or ACICl!SS Control No Yes Yes 

Supervision Needed No Initial, At Least Yes 

HVAC System Modification None J.sNeededl Shut Dc,wnl 

Area Containment None Drap Clodll, MillHaclauel ,az 

,_. 

No 
,.. 
AsNeeded 

lllaq,e_...,._..._ .. 
21~o1--..,. .. ---............................ ___ 
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EPA recommends 
that bulldlnl 
owners make 
available all 

written elements 
of the O&M 

proeram to the 
bulldlnC's O&M 
staff as well as 
to tenants and 

other bulldlnC 
occupants. 
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Recordkeeplng 

All the building asbestos management doaments 

discussed in this Guide (inspection ml IIWSS1Ilent 

reports, O&M irograai plan, wmk practices and . 
~. respi:tator IJ8e ~. fiber release 
reports, application for maintenance work and work 
approval forms, evaluations c:l. work affecting ACM, and 
reinspections/suneillance c:i. ACM) should be stared in 
permanent files. In addition, for employees engaged in 
asbestos-related work, federal regulations (see Chapter 
6) requjre that employers retain: 

0 personal air sampling records, for at least 30 
years. Personal air samples are those collected 
in the worker's breathing 1.0ne during perform
ance of work involving a.,bestos exposures. 

0 objective data used to qualify for exemptions 
from OSHA's initial monitoring requirements 
for the duration of the exemption. 

0 medical records for each employee subject to 
the medical surveillance program for the 
duration of their employment plus 30 years. 

0 Ill fJIDIJio,iee tninina remds iX' one year 
~ the last date c:J..each 1QRJ"'a empioy
menL 

In addition, OSHA ffll'DIS that ~ provide to 
each employee their fflXlRl ~ exposure and medical 
auneillance under the Records Aa::ess Standard (29 
CFR 1910.20) and the Hazard Coounwucation Standard 
(29 CFR 1910.1200). See the OSHA Construction Rule 
(29 CFR 19'l6.58) or the EPA '9k,rlcer Protection Rule 
(.W CFR 763 Subpart G) for more details c:i. recmdkeep
ing requirements. 

EPA recommends that building owners make available 
all written eJements c:l. the O&M program to the 

building's O&M staff as well a., to tenants and other 
building occupants, if applic.able. Building owners are 
aJso encouraged to consult with their legal oounsel 
amcerning apptopti.te recordkeeping strategies as a 
standard part c:l. their O&M programs. Additionally, 
state and local regulations may also requjre additional 
recordkeeping procedures. 

Although the elements discussed in this chapter should appear in any O&M program, the extent to 

which each applies will vary depending on the building type, the type ci ACM present, and the ACM's 

location and physical rondition. To ad1ie\'e its objectiYeS an O&M program should include the 

i>llowmg: 

0 A notification program to inform building 
occupants, workers, and tenants about the 
location d ACM and haw to lwid disturbing 
ACM. 

0 Periodicsuneillanceandmnspectiond ACM 
at regular intervals by trained worms or 
properly trained inspectors. Air monitoring to 
detect airborne asbestos fibers in the building 
may provide useiuJ supplemental iniarmation 
when conduc:ted along with a mnprebensiYe 
visual and pbysical ACM inspectioo/ remspec
tioo program. Air samples are most accurately 
amly7.ed UBing tmwrrissm electron micro
lCOPY (TEM). 

Q A "wmk CXllltrol/permit" system, which sooie 

building owners have uaed •Mxessfully to 
CXJDtrol wart that aJU1d disturb ACM. This 
IJltem n,quires the penoo requesting work to 
IUhmit a Job Request Ferm to the Asbesttls 
Program Manager beiore any work is begun. 

0 O&M wtn practices tolwid or minimize fiber 
mease during activities affecting ACM. 

0 Reardkeepine. OSHA and EPA have specific 
requirements tor worms exposed to asbestos. 

j 
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What O&M ·Training Is 
Necessary? 
~pe• of 'hlnlnl 

'hlnlnl of custodial and n1alntenance worker• is one ci the keys to a sucremmd o&M program. If building owners do not emphui:,,e the importance ci well-trained cmtodial and maintenance personnel, asbestos o&M tasks may not be pe1!o1 nltd ~ This aJUld result in higher levels of abestos fibers in the building air and an inaeased risk faced by both building workers and occupants. 

C6HA and EPA require a worm training program for 
all employees apoaed to fiber ~ (either measured 
or anticipated) at or ~ the action RI (0.1 f/cc. 
8-bour ~ ~-the TWA) mJ/m the 
acursion limit (LOf/a;, ».minute TWA-1ee Chapter 
6). Aa:ording to the EPAiegulations govsnmgschools, 
all IIChool staff custodial and maintenance wmirer"s who 
amduct any activities that will iault in the disturbance 
d. ACM must receive 16 hours d. O&M training. Some 
atates and municipalities may allo ~ apecific training 
ft!ql1in!ments b wmtrer-s who may be apoaed to 
llbestos, or who 'MXt in a buildin& with ACM pment. 

With proper training, custodial and Jlllirrtenana- ltaff 
CID '1CCewnlly cit.al with ACM in place, and gmtly 
mduce tbe mea&e d. ubestos fibers. 1niDina Hllicos •bould pn,ride lait inbiiiltiw QD bow to cit.al with all 
types ti ,,,..,,,,,,,,,, -ctivitie• ilfflJl¥ina ACM. Haw
eva, buildinl onm •bouV ·allo n,cqpiw that 0&M 
warlDln in tbe field aftm eammtrr mwal, •non
te.itbook" litultnlL As a mu1t, tninina •bould 
pmvidela!y"ffl epttof--.bmnlcaatrol.If tbele 
mncepa are clelrf) .mdallDOd bJ warlDln and their 
IIJpel vilan, warlmncande,elop1ec:bsvques 1Dlddre•s 

• apecific piobleµi in tbe field. &n"ldina owners who 
need to provide O&M training 1D their CUltDdial and 
maintenance staff sbouldcomactanEPAenvironmental 
lllistance center (1ee Appendix D) er equally qualified 
tnininl arpniPtioo. IDDft inbmation. 

At Jeast tine~ ti mainteoanc,-WDl'lllls'tninq can 
be identified: 

LEVEL 1: MAIIENEII TRANNG. Forcuato
.... ...,_ Ill clNlllnl and alfflple n1aln• 
....... .._.ACM-,lleaoclden_. .,tu,,~. 

R,- EilliijR, filine I fabt mtlft in I ceiJiaa a:Mred 
with •urfacinl ACM. Suda lrlininllllllf naaefmm two 
1D eiallt boun. IDd lllllf iacWe IIICb ~ a•: • ~--mmaa ..- --.m • Hmltb eledl d. .... 

• 1librtllll' i*cAa:dan ...... 
• Locatiaaa d. ACM in tbe building. 
• kopitioa of ACM c11m1ae 111d detaitaatiw. 
• TbeOAMi-•aabdlltt,~ 
• Prapei re•pwe tom. ... epilodes 

hlnlnCef 
custodial anti 
-• tnten•nce 

worker• la 
oneoftlle 

-•to• 
IUCCeUful 

06M 
llfOIJ'• ffl. 
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LEVEL I: INCIAL 06M TIWNINQ. ,_ 

•• ISJIH .......... ......_ ..... .. .................... _ ..... ,.,.., . ..... 
Rlr 14e,1..-ar111111Mld1...U.:tilllld 
w, 1• d TSI. ar die- iaecaOmoa m eiectrical amduit in 
• * plmam •1+111ini•w ACM ar ACM clebriL Such 
tniainll!Dl'IIIJiMhmatmt 1&baun. Tlilaelm 
1nininl ...0, iMMa mare detaile!J diln...,. « 
tbe 11JPC1 kriaded in 1.- 1 tnininl • well a: 

• IWenl, ... 111d IDcal --- llll'Mffll• 
• Pn,per ............ wmk pncticea. • D&a-.. m tbe pniper metbodl dhmBirc 

ACM. krid,w ,.... lw4rc 111d dirpolll 
• Pe L . aa ae, c:ae, llld fit-tmtina. 
• Ptula:tite dalbiDI ~ Ille, 111d ....... 
• Handl-Gl dw far ..,,.._ IUdl • 
. .,_....tllFdllEMm._iad 

. --·--·· • AppiapiilEaadpniper....-Nu •e14Wlb• 

pmcedma 

· •'UVILI: ____,, WA 'IIIAl'INIL 
............ _, II tat 1111.._ 

• 11 lllllt. 

• lllr iiale, _,,,.,a .... Jab,Glllllb&t:iic.m 
.., ... ., •• I +ehiaadlaees+•. ·,N:,M. 

. ·211ia ~ illdu 6lct,, t 1 iilheJ caa::t wilh 

.AICM. TIit _.., t - I 1 +• ,__,. tniaial 
........... Mid "1M .......... tbe EB\ 

'""1111A aldel ac-eW•h• ,._ far ICbDall, wbidl 

awahe 24m 32 IIDlll'laf 11 • • ,. waald Hill tlille"1 
flltaiaiaa-

Jf tlil le"1 m 1nliial ii JIMiled ID iD-laae al, it 
- 111e time 111d ame, ill tbe Jama rua 1D me dlele 
lldimall 11, petbm IUdl _.idea. Tli• le"1 m 
tniaial ii midi mare iDlalwm dim l.ftlll 111111 2. 
.,,.,. it lbauld illdlade mm tbe w -:wds 
k, lllllltb e&ctam.,_,NI} It willtJpallyiDdude 
1--,m.lPIJ! ;,a;-, qic:a. IUdla: 

... ---... 7-• wad. .. itiea. 

• 1bt - JIRllllatiua. 
• h,Mehi,w ilef i•EiA-#1• lllitL 

• Ptnaaal J&cAa:tal, ............. --
tian, --, t· 1 £ill, 11111 pidldiw dadiiw 

• 1bm dai +14• 14• .... pmcedma . 
• 5-ty ! Nih'ltiuai iD tbe II 1 IN-ii 111D ... 
• A llriel m pmti&:al lllmlHm ciaes. 
•Pmpmt-•111•..._.mN:M---. 

TIie ~ Pr.caw Mr I lbauld 0lllllider can
~tbe tniaina lftllDfar Lellll 11Dd2if becr 

• ... -·- apecilc .............. aad 
..,_. If tbt u..ne .._. Nw r dam aat 

mailact tbe tniaial, die baldialons lbauldbn m 
tlllllidt C[M·•• ar 1ml Wllltlln tD • IJIIIICIJllilE 
OH( 1n1iia1 mar& A tniDal (:aasallly c.tilied) 

.....W..,.._ar .... ...-..--,llldlalth 
tF t I•• lllud cmmct die tniial • ...-.-
-lllllft t1«. Allllllla:a t ., ... ._.Clllllb:t 
6e tniaial cm llllllla .._ 

GIIIAarDJl._...Olka.•-•l•1111tellldlDcll 
• w 11111 p-- t ·-a_,. -ein, B11J be lllle 1D 

. C I War dnct JIDII 1D lltiap m taiial 
tMillie.1farabl/ldle._ .... ....,,.D 
....... dli iM I ,.,,.. .... wd:www far 

CIBA. 1M. • Ill - " - el taiial JiMilen. 

.._ • Ill • Ill I P • avia • JIIS'
tn.lbr•-- 3 1 ... Gllba:t,•wlllft 
... ,_.,.,., • 11£11D • pabmed 111r an-
...,,_ I/I lade ar mft GIIIIWI 11111 ... 11t1K-

tan. ._wadln_-•d1DIIP;e1nillilll•ael l, 
2. ar 3 • IJIIIIGlllilPe far .. 1iiaa. Tbe Albellm 
Pqaa Mr r arlllll1lillonslbaaldwri(ytbat 

. , 

. ... 

t 

- i 

... •• ,t ,_ ..... ··- tnilli-w beift 

., .... .,wt. ~ 

1qx~ __ j 



. "- ·•""\-

· •--• --dlit t: · .... -;.. •• ·wan praonna II cdlicll · It pa t ct1aa· 1lllir an 
Mlldl•111111•*1111111lal .... ....._om..,,.. 

Ploped) trained alltDdial and maintenana! walras .n c:riticaJ 1D • •• - t: O&M proarmn. The iJUowing items 1ft' qbtighted training requirements: 

0 OSHA and EB\ miuire wwlrer tnming pro
anm ir a0 emp1oyws espmecS to fiber levels 
at er aboYe the action -.I (0.1 f/cc, 8-br. TWA) 
IDd/ot the acunion limit (LO f/cc. »minute 
TWA- aee Chapter 6). 

O Some ates and municipalities may have 
apecific wwlrer tnming requirements. 

O At 1ast t1ne re-.- a1 mamteoarre ww1rer 
tniuiag can be n-i,r if\ed: 

a..na 1 Awlnnw tra1n1n1 for warms 
imo1vm in KtiYities where ACM may be 
10'."deatally dilturbed. May range fmn 2-8 
hours. 

LaNl 2 lp•alal NM tralnlnl b- mainte-
111110ewamninvahalinameri-Jmainteoance 
aarl inddeatal ACM ftllllD' tab. At least 16 
hours. 

L9NI I AlllltelMnt ..._ tralnlnl fDr 
wamnwbomayamduct..,_,.abaternent. 
This wmk illvahea clizm__ i,tentinnal cmtact 
with ACM. •Abetement wwlrer" training 
manes that~ :U 1D 32 baun al tninina 
6dfill tbis levm,,, tniaina-

iox .· 

.... -,port 
ltJtllltlNllldlnl 

.....,can 
NIIVlnce--. 

tut followlnl 
appropriate 

,rocedurNla 
arttlcal to 

tntecttn1t11e1r 
eiwnllNltllN 

....... lllillttt 
.,otllerlllllldlnl 

occupants. 

.. 
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Bulldlnl owners 
.,. 1cwernect by a 
variety of federal, 
8tate, and local 

replatlona which 
Influence the way 

tMy IIIU9t deal 
wtt11 ACM In 

their facllltlea. 
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What Regulations Affect 
Asbestos Management 
Programs In Buildings, 
Especially O~M Programs? 

Federal, State, and Local Replatlons Affectlnc 

O&M Procrams 

8uildln1 owwa are 1overnec1 by a variety ci federal, st.ate, and local regulations which influence the 

way they mmt deal with ACM in their facilities. S<xne m these regulations, particuJarly at the st.ate 

and local leYel, may change frequently. Building owners should cmtact their state and local 

government agencies, in addition to organizations such as the National Conference m State 

Legislatures (NCSL), the National Institute m Building Scie.nces (NIBS), or EPA environmental 

assistance centers, for updated information on these requirements. (AppendixD tim phone number; 

m these organizations.> 

There are ee,eraJ im-
OSHA Replatlona _. ... t "--•tional 
and the U.S. -•..... ..,_,..,. 
EPA Worker Safety ad Health Ad-
Protection Rule ministration (~) 

and EPA replations 
that mo deliped to protect wodan. They are aumma
riled here, • guidance. OSHA hla apedfic n,quire
ments amcerning wadlll!r &Mullid:ion ml procedures 

med to cmrol ACM. Tbeee iadude tbe OSHA 
mmtruction iDdultry aaadald far --. (29 CFR 
m&.58), wbicb appiel to O&Mwark. ad tbe ,mm1 
mdultry llbeslDI ltandad (29 CFR lll0.1001). State
¥ pt:d OSHA plana, • WIii • b:11 junridium, 
1111)' impole additiaml nquinmeuta. 

Rr malt opaatiwa and nwi•11eeare a:titities in 
buiJdiaamawbereaalyaon-frilbleACMil pment or 
wbere friable ACM ii in aaod condition, applicable 
OSHA permillible apmure limits are not likely to be 
aceetled &we..!r, it ii paaible that m O&M 
-=tirities will dilturb ACM to u:b m a:teat that the 

OSHA limits are m:eeded. ualea aaod work practices 
arei>Uowed. 

Tbe OSHA ltandalds ameraJJy CXM!r private leCtDr 

wmtan, ad public leC:tm' employees in ltates wbich 
1me ID OSHA ate plan. Public-=ta- e•'lil)J'ees, IUCh 
• city or county paw employees, or ·c:ertam 
ICbool enirt:,,,es, who are not aJmdy subject to I state 
OSHAplanareaM!nd by the EPA "Wbm Protection 
1u1e• (Pedenl Repts: February 25, 1987; 40 CFR 
763 Subpart G, AlbNtoa Atwtemem Projects; \1bm' 
fK+.:tinn, ~ Rule). Noll: A.r tlli, doctnlw,ct goes ID 

,,_, a.w-t u ~ " IWAltafttiol ,..,,.,, of ..... ~ 
Tbe OSHA aaadaldl ml tbe EPJ\ \1bm Plotec.tioo 
Rule 181111ft ~I ID lddml I aumber m itam 
wbicb are trigaed by ap0llft m employees ID 

llbeltmfiben. Elpmure ii dilaaaed in tl!'rms m fibers 
per cubic amtiwetd (cc) m air. A cc is a 'VOiume 
1P111••i11iitely equivalent to that d a sugar cube. 

1wo main s-ovmoas cl the regulations fall into the 

amm1 c:atep')'" "Permissible Exposure Limits 
<PELsr to airborne asbest.ol fibers. They are: 

I 
l 
! 



1 ·a.Hour Tllw •IMN ..,.._ lmlt (TWA)-02 fiber per 0lbi,.. omtimeter (J./rx) CS air t..ed OIi ID 8-bour time ~ 8"l'l&e mw IIIDl)ting period. This • the mmmum 1eve1 m lirborne llbestos, 011 -.. tbatanyempioyeemaybeeicpoaedto 
CMS' ID 8-hour period (Dormal work lhifti 2 Emnlon Hmlt (EL)- LO f/rx as IYeraged 
CMS" a umpona period CS 30 minutes. 

These levels truer mandatory requirements, which include the UBe ri ,espuators and protecti\'e clothing, ~ establishment ,;l "~ted areas," the posting m danger signs as well as the use m engineering controls and specific work practices. 

OSHA regulations also estabtish an ':4ctio,s Lnel ~ 0.1 f/rx fur an 8-bour TWA. Employee training is required once the action leYel m 0.1 f/a: am/or the "Excursion Limit" is iached. This training must include topics apecified by the OSHA rules. If an employee is exposed at or above the action leYel fur a period m 30 days or more in a calendar year, medical suneillanc:e is required according to the OSHA amtructioo industry asbestos standard. 

OSHA also 1'qUires medical eaminations under its ·Genera) Industry Stmdard" iranyemployeeexposed to fiber levels in the air at or ~ the OSHA "action leYel" (0.1 f/rx)am/orthe "m:ursionlimit" (1.0f/rxi In both cases-the action leYel and excursion limit -the OSHA medical eamination ~t applies if the exposure occurs f0r at least one day per year. 

The OSHA "Construction Industry Standard" (29 CFR 19'l6.58) ir lllbestos, is generally applicable for the workers who carry out the kinds "work di9cusaed in this O&M guidance document. Tbe OSHA amstruction industry llbestos standard applies 1D demolition and asbestos remoYa1 or encapaulation projects, as well • to repajr, ~. alteration, or tmlMltion if ACM is ilMllwd. ACM spills or auageu, .• "J dean-up actions are allo CIMftd by this regulation. 

Aaxrding to tJae segulations, participation in a medical ~ proeram is required ir any employee who is required to wear a negative pressure, air-purifyina 1&piaatur. ~, IIIDUII, and tl!l'minatian pbylical eams are allo reqund ir tbele employees. Huwe.«, a terrninatioa aam ii only necessary under the cmstruction industry standard (which applies to CIIIIDdial mit rn,intrnanr,. ~) la pbysidara rec,•,.nw,m it. While DOtmamtatc,y, EB\ and NICSI N0+•111er+1 phylicaf ea•oiaatm, induding c::mtiac and pumx,mry teltl, ir any employee reqund tD wear a napitlbll by tbe buiJdina owner. Tbeae teltlddamiue dl!tba wcxlraa will be unduly mmed~, ar-110'-ll!ble ftmmial11&piaatar. 

Additioml ll!Qlin!mmta "tbe <&IA --•- ltandanla.lUCb•tbememlirfiJlntioll.,...mlbniene mlitiea, mme pmcemn1 wbidt are mmt an,tkahle 
tr, llrac ocale --•• +ee Frid prajeda. Howcua, 

lmall-ecale, 
lllort-duratlon 
PNjecta 

•Appenctix r,· which is spe-. 
ci6ed D a non-mandatory 
aection tD the OSHA~
tiaa 29 CFR m6.58, maj bem:ne martlwbw y imder artain cirollllltanas 1lfhe:re •IIDID-tcale, lbort4ntioo" llbeetm projects are cmlucted. Tbeee proiecta are not pm:iaeJy defined in 1l!rms m either lir.e or duration, aJthougb their nature ml ecope 1ft iDustnted by eamples presented in the tat " the JCIWIDOll. Pn,perty trained maintenance womn may amduct tbele pro;ects. Emnp1es Ul3Y include remoring small aections m pipe insulation or aM!liDg ir pipe iepm, t-eplacing vns, inst.ailing electrical amduits, or patching er mnaving small leCtions m drywall. OSHA iaued a clarification m the definition ma •IIDID-tcale, lbort-duration" (SS/SD) pro;ect in a September 1987 llbestos directiYe. The directive b:mes on intent, ltatiDg that in SS/SD projects, the removal m ACM is not the primary goal ci the job. If the purpoae ma smalHcale, abort-duration pro;ect is maint.enanc:e, iepajr, or mxwation ci the equipment or surface behind the ACM-DOt abatement m ACM-tben the appe,idi:J provisio& may app)y. Jf the intent m the work ii abutment ci the ACM, tben the fulHcalta ahatemeot cmtrol requirements appJy. 

In any event, this appe,idi:J ll!Ction cl the OSHA construction standard outlines requirements far the use "artain ~ and work practice controls such • p,,ebags, IDDHDcloames, ml apec:ial '910mming 1edmiques. Similar iaiJrmation Oil these procedures may be bmd in the EB\~ AIIERA regulations for 1Cboo1s. CSeefimlAIIERArule,.~ 8,ir$/SD projects.) 

~ '::rc1. ~ therulee..,::::. 
fer Huardoue Air nmonl, and disposal Po11utanta (NISH.AP) m ACM, u ~l 
(40 CFR 11 --•--t M) u manufacturing, ---· lll'IYinl and fabri-cating m ACM, were illued under the llbestos NESHAP. Tbe alatm NESHAP ~ l'Ml'DS IIKle9UII demolition and lebufltiuo projecta in all flci1itiel Tbe NESHAPrule mually~ownenar opalblia tD bave aD friable ACM ll!IIKMld before a lluiJdinl ii dfmolilhed, ml may mqime ia nmova1 Wre • ltWiltion. Ra lebOfltion proiecta where friable ACM will be diiturbed, tbe NESHAP rule may 11q11n IIIIJl'Olll1D WOlt pnc.tica or pmcedmes ir tbe cmtrol fl"' · · cm h ii prudent tD note tblt any ACM wbidt may bem:ne friable po1e1 • pcvotiaJ Jmard tbat lbauld • addl: I I d Tbe lluiJdinl owner lbauld onider tut ill DEJ illltances, tbe nmonl m frilbleACMpriartJ\demltima cDdd belellapemi\'e 111a 1 .... while tbe buildial ii IUD occupied md 

..... 11111d. s-, ...... "'. cw,nl NF,SJ/AP ,.,, .,, •fi~., ·-a/ l!J90. 

In 1•neral, 
applicable OSHA 

permlalble 
-,oeure llmlt1 
are not likely to 
be excNded for 

mostO&M 
actlvltlH In 

bulldlnl areas 
where only non-
friable ACM la 

preMntorwhere 
friable ACM Is In 
IOOd condition. 

27 



Dependlnl on 
project size, EPA 

or the atate mutt 

be notified before 

a bulldlnl la 
demollalHtd or 

renovated. 

28 

Notification 

EPA or tbe It.ate (if tbe ate bas been delepted 

IUtbority umer NESHAP) must be notified befDre a 

building is c1ernotilbed or nmvated. The iJlbring . 

iubmatioo is~ 011 tbe NF.SffAP notice: . ' 

Name and address d tbe building owner er 
manager; 

Deacription and location " the building; 

Estimated the appnmmate amount dfriable 
ACM lftSe!ll in the facility; 

4 Scheduled starting and mnpletjon dates " 
ACM removal; 

5 Nature " planned demolition m- rmaYation 
and method(s) to be uaed; 

8 Procedures to be uaed to mmply with the 

ffl)Uirements " the regulation; and 

7 Name, address, and location " the disposal 

lite where the friable asbestos waste material 

will be deposited. 

The notification requirements do not apply if a building 

owner plans renovation pro;ects which will dwturb less 

than the NESHAP limits d 160 square feet d friable 

ACM on facility components <r 260 linear feet ri friable 

ACM on pipes (quantities involwd over' a one-,ar 

period). For nDNltion operatioos in which the amount 

ri .ACM equals er ea::eeds the NESHAP limits, notifica

tion is RqUired as I00ll as poaaible. 

Emissions Control 
and Waste Disposal 
Tbe NESHAP asbestm rule probibits ~e11iNi-m 

1D the outaide air by n:quirq f'IIJM')II cmtral ~ 

c:edu.res and appropriate work pnctjces durina collec

tion, priaging, transportation er dispoal ri friable 
ACM waste. All.ACM must be laept wet untillelled ina 

leak-tight cmtJiner that md11des the apprqirilte label. 

Tbe iJllowing table prorides a lioqimed 1eiaa.::e b 

buildine owners np:ding tbe Irey ailtiDe NESHAP 
mquimnents.. 

IINource Conw-tatlon 
lhllcl Recovwy Act 
lle,Ul•tlona (RCRA); 
1111d Comprellenlive 
lnvtronment•I RNponN, 
Compenutlon, and 
Ll• blllty Act Re,Ul• ttona 
(CERCLA. or .. luperfund") 

Under ex
panded au
thority of 

RCRA. ·atatea have 
clauified 
llbeltol-con
taininl wate 
••baardous 

Wllte, and NqllDc ltlaca,t baactlq_ DW!l ifelrina, '8IJd 

dispoal procecba ID time caaes, tbeltate blmdaul 

,-te aimcY lbould be I IN4wted bsft dilp .. (i 

llbeitos lar apsawed dilpmal methods and .ft

Cllldlreelinl requinmmta, and ir a lilt ri IPIXCM:d 

dilpcallit.ea. 

Friable ...,_. ii allo indnded • a bamdous • 

ltlnceumerEa'sCERCLA~ Tbeownerm

mwnaa,r w a fldlity (e-1,, ~. imtaPatioo, 1!111el, 

landfill) may~ 1011k, iepm ting ,equjnments. Check 

with your EPA &lpm106:eir further inirmatiao. 

(See Appeodr, Dir~ aumben.) 

I 

t 
I 

' ~ 



AMOUNT- "601D.ft. <l60 ID.ft. --,1nft. •<260 In. ft. (in 1 yr.) er ,_ J80 aq. ft. er <HO aq.ft. er :. J80 aq. ft .<160 aq. ft. 

YES 

HOW MR II ADVANCE• lOD.\15 

EMISSION CONTROLS 
YES (Work Pre;tlces) 

DISPOSAL 
YES ITANDMD 

...., .............. .t ..,_ NESIW' .. ii IIIO 

0 OSHA Camtructioa IDdustry Saadald far 
A1be11m (29 CFR l9'l6.58). 

·o OSHAGenmllndultrySaadaldi;r Aabe11m 
(29 CF.R 1910.1001). 

0 OSHA Respiratory Protection Standard 
(29 CF.R 1910.134). 

0 E8\ 1btllll' PIIAaml Rule (.tO CF.R 763 
Sabpart G). 

YES YES 

20 Di\15 AS SOON 
AS~ 

NOT 
YES REQUIRED 

NOT 
YES REQUIRED 

0 EM Nmaml Fen. . m Stawludl ir llaz
ll'daul Air WUrft (NESRAP) (.tO CFR 61 
SubpartM). 

QEM.Albellmllmrd&aap1a.yleapome 
kt CAIIEIW ........ C.tO CF.R 763 Sub
Jlllt E). 

01Bl~BID•Pll111altule(.t0CF.R m5u11partn. 

NOT 
REQUIRED 

NOT REQUIRED 

NOT 
REQUIRED 

NOT 
REQUIRED 

.. 
19 
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App•nlllx A. 

81oa1•ryofTerma 

ACM 

IEPA FIiter 

----•• •-ACM 

NIOSH 

........ » .... , •• 

~LIINll• -.111 

TII 

1WA 

A bui1dinl aner- er ¼1• . t ,.twwwJtath... wbo ~ aD 11pect1 m the facility 
llbelm& .... ,.,...... _, coatrol pnlll'IID. .. 
AIIJ ..-:emect IDCOIMJ air in a buildinlorltrlldln. 1'be..-:e~ • IUIPfflded 0!iliDa 
ii aftm med a ID air plenum. 

Procedurea ID cantrol fiber meale from illbeao.--ii!lliOi1c materiaJI in a baiJdinc or ID 
nmave it entim)t Tbeee may iavoM !IIDIMl, eac:ap-dattoo, repair, encloaft, 
.. ..,...,,r. - operaticm am ,,,.; .. teoa!YlP lftllllDS. 

US. Envi:n111111Wal Prutection Aaerr'f 

/tJJy materials that aJDtaiD l)'l!'atertban one pen:ml abeslm, and which CID be cnmllbled, 
pulwmed, or reduced ID polllder' by band prmue. Tbis may allo incule preYiously noo
friable mmria1 which bealmes brolren or dlmlaed by med1anx:al bt:e. 

A pol)'ethylene or polyvinyl dllaride baa-like endmure aflimt arom1 ID abeslm
cmtainq IOUrCe (molt aftm, TSI) IO that the matsial may be remcMd while- iili!MIMM .. 
mew « airborne fiben ID the IUffllUlldina ilJIIOlphes'P-

Hilh-Efficiency Particulate Air Filter. Sudl filt.en a~ rated ID trap at least 99.97~ m ID 
partidel 0.3 microns in diameter er lqer. 

A pu f ·• qualified by educatim, tnininl, and aperience to anticipate, recqpme, 
enlua&e and deYeiDp cmtrals i'Jr oa:npltiooal health bamds. 

A perio6. wmp.eha:wm:! miew ma.....-~ health 1tatus. ne required dements « m 
.,,...... tnedical suneillance pqram n lilt.ed in tbia Om..-,aJ ~ and Haith 
Admilliltnitiok .... dib'abestm. 

laclerb lllbe.at&»,.iM!llihilC buildinl marill Clll 1tn1:t1nJ 1111.,C•rltll, ltrUCbJnl 
mmiben er atures. IUCb • 8oar and ceilinl tiles; does not iDdude aurfacme material er 
tbll'mll a,mm iwdatim 

Nltimfl fmiMim Staadardb' HmrcbaAir Nmtantl-!BRules andertheCmnAir 
NJ. 

1'be N•tiaml lllltitute b' Om .... Slfety 11111 Helltb. which 1111 •aHistwf'bf the 
Occl!plOONJ Smty 11111 Hmltb Act d. J970. Priamy imdialll d. NIOSH n ID amduct 
W'Cb, --~--Wlticll, 11111 lielt aml certify .tapi.atu. .. 

All ar ....- tllml with a amplq pamp dnctly ~ ID the.....- with the 
aaledq ._ 111d c:aaette placed in the 1111n1n 1a--. m. n.e amples are 
.....-1 bf the OSHA abeslm ltand. di aad the Em 1bRa PrOIIICtion Rule. 

Ar...- t11mi .... lll!r'IIPI • •riin <-Iman amlllieat bKqruund amples). 

· All».Mi• NI.Pill llllllrill dial ii ........ l!U dlll Clll Ck c6!i wile .ipplied ID 
---. IUCb a llr'Pticel ~ CID ceiliap 111d ia..au.611 marilll Clll ltnletunl 
---.n. '6atbs llllllrilllClll uflcair MDecicel MiJioc:611, er atbs purJIOlel. 

Tbmnal .,._. iwutim - __, .... 1M!liioil11 ,'l1lllrial applied ID pipes, fittinas, 
bailen, breedial, tub, ~ or atbs ia1ericr 11:rUCtUr.W c -11,• .nents ti> lft'Velll heat 
IDa or pill er Wltl!r ,,...,,.ioo 
nm.. •eei• Awnae- In air rmplilw, tbil ran ID the aenae air cmcentrmon « 
amtaninantl durinl • partiadar anpmll period. . . 

j 



Appendix 8. 

Sample Recordkeeplnl Forms 
Form 1. A ample bm b recuc:ti&c iai.cmatiw durini ACM ll!lr -•1nepantt. 

Relnapectlon of Aabeatoa-Contalnlnl Materials 
Location rJ llbeetc!Mmtairrine mtmal (lddrea, buildina, rorm, ar amen! demiptioo): 

~ of ubntN-COfttalnlnl materlal(a): l Spnyed- ar tn,a,eJe,d.oo ceilings or walls 
2. Sprayed- ar tn,a,eJe,d.oo structural members 
3. Insulation on pipes, tanks, er boiler 
"· Other (desaibe): 

Abatement Status: 

1. The material bas been enclplUlated __ , encloaed -·neither __ , n!IDOVed _. 

ANessment: 

• 

L Evidence ciphysical damage: ______________________ _ 

2. Evidenceciwar«damage: ________________________ _ 

3. Evidence ci delamination er odler damage:--------------------

5. Depee rl ICtirity near the material:----------------------
6. Location in Ill air plmmi, air lhlft. Ck iiialtleam: -------------------

"'IINDIIIIMIIIIIIIActlon: -------------------------

s.,d· n.: _____________ _ 
...-r> 

11 
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Job Request Form for Maintenance Work 

Name .. ·------------------ ... Dlee--.·----------
iir· 'P+pvme~-----------------Jab ..... ______ _ 

A,pti ij4fed fillilbwdete:-... _________ _ 

JOl'E:AJ.applii•-ae-b-e• ·••n• .• .......... ar ....... • ·+cwillmilbtbe 
6:tal. All ..._wiw..at dllD be_._ Wn-,..tc::m PIQClld. 

- Gnated (Jab Reqiat No-------> --•Oi .... 
- Denied 

"Caaditiaas:--------------------------

} 

I 
i 
i 



Maintenance Work Authorization Form 

AUTHORIZATION 

Authorization • piell to proceed with the i:iDowing mmsrnanc- 1111:n: 

PRESENCE OF Al8EST05-CONTAINING MATERIALS 

__ ~ materials are not present in the vicinity m the maintenanai 1'IDlk. 

No.._ _____ _ 

" 

__ ACM is-present, but its disturbance is not anticipated; bowew:r, if amditions c:banae, the Albeltm Program Manage-will rH!ftluate the work request prior to proceecting. 

__ ACM is preaent, and may be disturbed. 

WOrk Practices If AINstos-Contalnln• ....,._.. Are PNMnt 

The foUowq work practices shall be employed tD avoid 01' minimize disturbina asbestos:* 

Panona Protection If AMNtos-Contalnln• Materials Are ,wt•• 
The illJowq eq11ipment/rlothes sball be llled/WOrD duriDi the work to protect 1llldrers: 

(mmah aa penaaa1 iaorectiaD CID ht •• enced) 

...... PINtiDH llllld/Ot E1111lplftNt ..... ,_: 

Sianed:--------------- DIie; ______________ _ 
(MbealmPrairaD~) 
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,.,_ 4. Aamiplewaaenlultiaafarm 

Evaluation of Work Affectlnl Aabeatos-Contalnlnl Materials 

Tbil eftlultian CIMIS tbe mllolriak ii • I WU e wak.: . 
ir 

Date(s)mwork: __________________________ _ 

Deacriptionmwm: ________________________ _ 

Vbtappravalfarmnumber: _______________________ _ 

&aJuation m wmk practices empioyaf to minimile dilblrtm d--.: 

Allml air ...witttilc ,.-111: CiD-mae...,arClllllnet.') ....... _____________ ..... _._. ____________ _ ....... _____________ ..., .. _.,.,..,. ____________ _ 
Handlinlcr--.dACM..re: _____________________ _ 

Siped:-----~-"!'--~----.AoDR-.·-------------
~l'ralraMIIIIII'> 

34 ~f;~x ... , I 



Appendix C. 

mustratlve Orpnlzatlon Charts 

.··i._ 

F1&Ure 1. A --,11 orpnilltion b- a building owner with a large in-home manaaement ataff, Shaded bcms indicate 
outside mi1tance 

Owners and Manapr-s Who Employ an Extensive In-house Manaaement Staff 
Ill HOUSE STAFF (FIGURE 2' 

AlbNtN l'Nttt'NI ---= Has IUtbority 111d awnll rapoasallility D' the llbeltDI cmtJOl JrOll'llll. May develop the O&M pqram. Coordinates ID activities. May alao ldrninistrr the ftiilMllb)" potec:tiaa pn11rm1. 

,.,,1aa1 Plat -......,: (may allo be the Aabatm 
Prov,un Manaaer) Patticip•t.c,s ii·• ebliehh11 work practices D' deuina amt awintenaJ,re activities, 111d ia tniaing 
aatodial 111d m•m • rw ataff 10 .. tbem. Allilta in anpleue11ioc the O&M pr01n111111d., mnchactinc periodic 
~ rl the ACM. Emma that oullide cwba:tms illbrO&Mpocedures. 

Coftlnlunlcatlo ,.....: (Public Alain Olicer, Nune, 
Pbysician. IDdultrial ffnienjlt) Allilta ia llft:IIIIIDDII 11111 dilbihutian ll iub 1D1tiw about ACM ia tbe baildq. Penon 
lbollld be I p,d ...- • c:nmnenw:atrr 

IPAlllll1IIIIAa11tuC1118 llr.....,.Coof. ...., .... ..... /l,Nlf ................ ,. 
w:le lll!Jlllral taid•Dce •-....-qi.,.;,. 

OSHA ...,_. CMlce: May be beJpful ia wwailc questions mat ailtinl ~ 11111 pruridina ,mdanc:e D' 1IIDnb potec:tiaa. 

Allllltoa Coullltat(1)•: <Jndmtrial H,pniats. Health P.t f . • IUI, An:bit.ecta, &lliwn, 11111 otben) May - •isl in ..... a•pectl rltbe - • Ill O&M pllllrUl, iadudiag its de; dnpnent .,t .......... 1tlfic11 May alao CXlllduct material 
iDlperricn 111d proride work pndice ve; 11111e1:lali--ls 

a.aw,.: Proridea advice CD lepl recpremellla (•um• ins 11111 ltablta) 111d Jilbility a•pecta rl tbe pqram. 

Aa111D1 Cuab&CIW'~ May proride IS'Vicel iJr ACM ...,en,,. IDd iJr buildq dee--• · • l-11 ':llk,wq I fiber nimeepilode. 

"ll ii~ a .... al Alblllm Pnlpam .......... ID aaaids ,....a ·Cllllict m..-· .... .-taiaic ~dlale ,._ ............. illpec:t,-. .... ...,. 
................................ Clllduct ............... 

•. 
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Fl...,_ 2. A --,. arpm:ation for owners rl buildinp 
wbeR aervices are prorided by cmtract. Shaded bmes 
indicate outside mirtance. 

• 

Owners and Mana1era Who Contract For Services 

• HOl• ITAFF.,.,. 2) 

................. -..-: Hal OVll'III l'IIPllllil,lify 
irtbe .... cmralprqpam.MaydMlapal!dinrplpnent 
tbe O&M pqram. F«ablilhN ... and aperience re
cprmentab rmtractor~ wmlllln. Supnillland eabces 
wark pnctices witb ' 9ll1Cc of wark aft -- filmL 
Cond11dl periodic ,eineperti.ew 111d n1P MM¥ ill' NC• 
ardlleepaw. This penan .... be ~ trliDed in O&M 
Jllllll'IID dr d"II' 1wnt 111d .....,_, •• i-m (lie Cbapter 5). 

OUTIIDE AIIIITANCE 

IN ......... Alll11taec1 .. ••• ...... /LNII 
--•-Adwlwa;Pnwide,-rllauidlnceand 
IIIIWll!rapecmc~. 

OIHA ........, Ollce: May be belpul in rmmq 
9ationl about f!liltina replations and 110tidiae ,uidlnce 
ill' W'Oftlb pmta.1ion. 

......... c.n•llltant(1)•: (ladllltrial lblienists. Re•ltb 
~ f . ewll, An:mt.ecta, i.apleen. and others) Ma)' lllilt 
~Prqp-amMlllllfrinwiaula•pectarltbellbeltDI 
06M PftllP'IID, idlllq dMlr,PDent .a imp1Mw1CM•., 
May lllo canduct tbe impec:t:iaa IDd plU¥ide wark pnctices ... ,, ..• , ... 

-It ii inparmt lar .... - ~ Prapam Maaaaer'l to 
aellidar paCmltill ·caalict ~-----pertailliaa to dae ,._crfinm lllld to...,._. illlpect, --.11111y1e, l8CIDIII-

DIICI ll!lplllllt ll:tiaal, ~ ---- 1Ctiam. ml amduct 
.... ,....ICticm. 



APPENDIXD. 

Addltlonal Aulstance and 'D'alnlnc 

EPA REGIONAL CONTACTS 

Additional lll 0 JtiMX:le CID be obtained from JOIU' US. 
EPA Regional Asbestcs Coardinaton, NESHAP Re
pml Coordinamn, and OSHARegioaal OJlices. Their 
telephone numbers are listed beJow: 

EPA hllon I: (CT,ME,MA,NH,RI,VI') 
Asbestos Coordinator (617) 565-3835 
NESHAP Cocrdinator (617) 565-3265 

EPA hllon U: (NJ.NY,PR,VD 
Asbestos Coordinator (201) 321-6671 
NESHAP Coordinator (212) 264-6770 

EPA Rellon HI: (DE.DC,MD,PA,VA,WV) 
Asbestos Coordinator (215) 597-3160 
NESHAP Coordinator (215) 597-6550 

EPA hllon IV: (AL,Fl.,GA,KY,M5,NC,SC, TN) 
Asbestos Coordinator (..o4) 347-5014 
NESHAP Coon.tinatcr (..o4) 347-2904 

EPA Rellon V: QL,IN,MI,MN,OH,WI) 
Asbestos Coordinator (312) 886-o003 
NESHAP Coordinator (312) 353-2088 

EPA hllon VI: (AR,LA,NM,OK,TX) 
Asbestos Coordinator (214) 655-n« 
NESHAP Coordinator (214) 65S-m9 

EPA Rellon VII: CIA,KS,MO,NE) 
Asbestos Coordinator (913) 551-7m0 
NESHAP Coordinator (913) 551-7020 

EPA Re&lon Vlt ((X),MT,ND,SD,UT,WY) 
Asbestos Coordinator (303) 293-1442 
NESHAP Coordinator (303) 294-7685 

EPA halon IX: CAZ,CA,HI,NV,AS,GU) 
Asbestos Cocadiuatur (415) 556-s.t06 
NESHAP Cocadiuatur (415) 556-5526 

OSHA REGIONAL OFFICES 

...... ,_....., MA: (617) 223-6710 ....... _.., w. NY: (212) 9"-3432 ...... __ ......., PA: (215) 586-1201 

....... IV-Adlata, Gk (40&) 3"7-3573 
tll&lon V-~ IL: (312) 353-2220 
tll&lon VI-DIIII. TX: (Zl4) 7fr1 4731 

lllllon VI-Kania~ MO: (816) 374-5861 
. lllllon VII-DelMr, CO: (3m) 844-3061 
lllllon IX- Sa FnDalco, CA: (415) 995-56'Tl 
lllllon X-s.tle, WA: (206) "2-5m0 

Approved 1"alnlnl Centara 

. 
• 

Certain tnininl cmten and lltellite cmten Win initially 
mled by EPA todfflllopllbeltOa tnining counes. Tbey, and 
other trainin1 1aoviden ollllllOWld by EPA er ltltes, c6r 
counes b P" f -~ IUCb • llbeltOa iDlpectan and 
.,,..,...,..,, pimen iatalw!d with ACM detection and 
Clllltl'OI, for --- .. ,.,,..,,, pniiect delipen. ~ 
IQpeffll0l'S mi ibt!I IE-rt wadrm, and CJdms. Jn amml, 
qualified ..-· f "orala tnined • ialpecta.ca and llbestoa 
mmaaement pimen wauld be aood cbaal to deliari 111 
O&M plan. Oqpml tninina cmten - loclfed It tbe 
illbrins sites: 

Gecqia Institute ct 'Dmi-•v 
GTRI/EDL/ESTD 
29 O'Keea Buiktine 
Atlanta, GA 3CX332 
(404) 894-3806 

Unitl!nity "Kana 
Albestol1bininarCenter 
6600 Cdlege Blvd. Suite 315 
Otlrland Park, KS 66211 
(913)491--0lBl 

Pacific Albestol 
lmamltiw Center 
Unitl!nity CA/Emmian 
2223 Fulma St. 
~ CA 9'720 
(415> 643--n43 

1Wta Uaiwnity 
Cmtilffall 
Albestol lnbmltiw C.enter 
.f74BclllllnAwme 
Medfanl, MA O'Zl55 
(617) 381-35.11 

Uaiwnity" lllinoi& at OJica&o 
...... Albeltol hda.mltiw Center 
Bal8998 
Qicaao,D.60680 
<3JJ> 996-aM 

AdditioNI tniaiaa 1-0wilL•• illlld iD tbe ,..,_ .,_,. 
cm I IIIUlar' lai&. Call (202) 556-140& far Wamatiw. In 
ldditiaD, Wamltiw cm bolr ID ...r.e I mpy ci ID 0&M 
Counepraduced by1DEB\wutaacfllt..., bealained&t tbe 

--number. 

OTHER ORGANIZATIONS 

Nltiaml ea.-.. rl.Stllif Ltplet, ... (NCSL) 
l>mvlr, <X>-(JCD) 123-7800 

Nltiaml lllllilule d 8aildiml Sc:imca (Nim). 
.......... llC.-CJlm 211-7800 

Aam::aD Bead" ............ CABIII). 
l.lmial, Ml-(517) 3Zl-&18 

Nltiaml lmtillllle far Slardu• • 'A, I ,., (NJST), 
Ci1i1bs11as. MD-(mamct far 11b m::r,ptit•m>
(301) 975-G6 
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.UPDIDIXE: 

Reeplratory Protection 
Recommendations 

E8\ re 11111-m- that tbe fallowial pideiDel be IDIDNd ill' 
ffliPUiluiY 1McAEctiau duriDa mioul alllDdial 111d llllinte
mncetlllm. '11-epidelina119__.tom..lllllltllltdo 
- ....,. ~ routine 6ber -- llilb fDDlllli to qaer 
OSHA awc• m, 1McAEctiau ~ 111min, build-
ial OlfDSl lbould DIiie they ID -,ouOSHAmpn!IIIIIIDtl. 

0 IINtiM m•lntll1811N ..... Nlltact wltll 
ACM le _..,,, No l&jiamy pn,tection • qaired.~.--- withlip-6:iency 
6lters lbould be l9lillble if meded; bd.face ar full 
-~). 

QIINttM..........._ .......... ........ 
-.11ullloodof ACM ............ Aia-purify-
ialawcilm withbi&IHlidmcY61ters(balUacear 
Wfac.,«e). 

0 •• I-IN • ..... IIMMnl lllllntloul 
._.. 10• ......,_ of ACM. Pawmd lir-
parifyq a&litm .rith~filters. arlir-

purifyma ·--.with~ filters Olllffacearmll facepece). Jf p,veblpnmed toamtain 
tbe ACM durinc dilturb•nce, eidm bd.face ar full 

~ lir-purifyq ·--· with lil!Hfficimcy filters iillY be med. 

0 Cl•mFSlll .,._ • ..._ •- ••-- ._1111111 
Aif,purifyiaa Jwc• ilui with liip-4! iene, ... 
Olllace ar iaD lac epien) 

0 C1111•11 ........................ . 
Ail>-4liM .......... tbe ~ C' airline 
- •.i.111.a ~ with I ..... ....,... ie,v;y 
-arsc::&\(SelC---&iillllilc~ 

Aaillutiial..,..._arwia wzlti/« ••· elMIIIII 
· 111 f · •-111111a111-•-----wilt.1wc• 111.a lllecaan 

adlaial.aadtniDtbmaiD1wc• 111.a .-.ft ...... (wbidi 
_,, .............. ti:mrlnllaadlilem 
Miillll.a prapalf filamilllltidall Wlllllr)it I I •M tiace 
........ ,.flridlle•k•tbeface..alftl'idelipifirwtlJ ... 
........._OSHA---&....._ iitillly _. __, * 
..... ill' 4t ,_ ...... lllllr I ..... pnlilft 
....... ill' ................. ;. ill' iadmduall 
...-• ar._dle~limitL 

A 1wc• 111.a'1 .Acthw ii* .. ...., "If bolr It ii 
lr•Ddled, deaned. aad lllllnld. Oaadill amP ,....,.. •• ,.. e ital 
lllllulddeatbeik 1wc• 111.a1.ftswbme,aaddiliadect tbeir 
iiiiPDiluii. die al GI day\ me. Tlia ilJlpnMs Clllllfart. 
aad _,...._die c:lama m lldn irrilatiaD ar DIICtil.m. 
Mw dllnial tt.. ffliPUilui, .aaDdial amP meintmw•e a:d 
11111111d placett., ffliPUIILc (with tbe 11111n1Fn.-ne) ill Idea 
aad aaitary IDc:rltian 111d 111n tbe llllit ill • -=an place ill' 
bin..-. leiiilm1.bouldbeftlUIIIJilllpectedbf tbeu-er 
Ware 111d after wb me, clirrial dllnial 111d ll _. maatbly 
wbeD mt ill.._ lmpectioa remnli lbould be n+iol+i1wl 

a:x:udqly. When tt., ·--.. lip,elicieacy filters -diicanled, they 11111111d be dilpmml " ....... wale. 
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APPENDIXF 

Exlatlnl EPA Guidance for Each Step That a Bulkllnl Owner May Take 
to Control ACM 

Action 

Implement mt ea. ie,mnoJSly 
Manage the O&M Protnm; 
AIiis the ftJcmtial far 
F.zpoaure to .w.taa 111d Select 
RespomeAl::tirm. 

Select 111d Implme,1t 
A~ &:tiaatOther Tban 
O&MWber.Na:wa:,. 

• "'Gemenre far Ccmtrallilll Albmla0"1•i-•c Mllailll;,.. •M• C?lrple Boak") m pHrmm 'lllllbr. 560/5-85-024 

•~-,r•iuina Malllials in Sc:booll; Piml Rule 111d Notice" CAabelml Huard 
Eu:e#W'J Rapcme Act, ar AHERA). IWm,l .,_,,_ OctDber 30, 198'1. <-:tioas 
783.85 to 1&.1.88) 

Model trwiaialcaunelllllll'illlklCCllditin&--. buiJdiciaipedwai..wdwe 
with AHEM- (jrwp«Dm/ ie4 mmrials). 

"Purpelloak",Qiapt.er3 

AHERA ~-=tiom 1&.1.91 llld 1&.1.92 

EPA Guidance far Senice 111d Maiotewwe PnaaDel. mp..,_-, IIIIIDber 
560/WS-018 

"Purpe Book", Clapter 4 

Model tninina caune materials far acallditilla ... ..,.,._ plannen in 
WWWdante ftb AJIERA (II 1+11 IDIIIBilli). 

AHERA replatioDa, -=timl 1&.1.88 llld 793.92 

"Purpe Boak", 0lapt.er 6 

AHERA replatila, -=timl 783.9:4 Qnclesl,w 113.15 dnutb 783.92) 

••r nm al Albelrm-O+oioilc Pipe Jw+o+r us. EPA: ~+tmas 
1Mmicel Bullem a.2. 
US. EPA Natialwl Lwan Stwadudi ilr ....._ u Mlralli (N!.SHAP) 
..._.(.OaRSU 

ll:ldll mi-i111 cane Willi b accnditilll --- -,...,...., ...,_ in 
wdwe nbAJIER.\ < +-4 .....ia). 

..._ oldaw .............. ....._ ..... DD ffCo& A . w e Hatli-le, • (JIii) 514-MCN. 
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TO: 

- - . .: _, 

.;. 

FEB 2 3 1500 

J2ck K. Fann,-•. Cire-:tJi- /) . /J 
Cl c•·1t1,-J! 1ori _if [c-t. "l[SrtAP :. 1 • v N::,.,fr1al~ 
Erriss ion Standard: On~ s ion ~ • ·. _ 

John S. Seit:, Director ~, :, ... -i,;__ 1\) .J_/t_ ~ Stat ionar_v Source Compliance{) ~s-ion (E~-3~1) ,2) 
Michael S. Alushin %, . #~ 
Associate Enforfemen~ Counsel for Air Enforcement (LE-134A) 

See Below 

This memorandum clarifies the re~uirements of the Asbestos NESHAP regardir9 nor.friable asbestos containing material (ACM), such as floor tile. roofi~g material. packing. and gaskets. -

BACKGKO~"lD 

The issue of fria~ility ana the intent of the original standards for demolition arid re!'\ovat ion act i·,it ies have been the source of many quest ions and co?:1ments. In recent months. we have srent considerable time discussing this issue and reviewing subse~uer.t interpretations of the standards. The rulemaking proposed on January 10. 1989 only addresses administrative changes or clarifications to the original standards. Thus, the final rulemaking can not result in a change that would affect the stringency of the original standards. 

In the original rule, published in 1973, a distinction was made between building materials that would release a significant amount of asbestos fibers • and materials that would not. Floor tile, roofing material, packings. and gaskets were identified as materials· that would not release significant amounts of fiber when disturbed. The term "friable" was used to make this· · distinction. In December 1985, we issued a determination which stated that if nonfriable ACM could be damaged to the extent that it would be crumbled, pulverized, or reduced to powder, it should be removed prior to demolition. The 1985 determination was intended to affect only practices and ACM that could result in the release of significant quantities of asbestos. While it was unclear whether this determination was intended to affect ACM such as floor tile, roofing material, packings and gaskets that are not friable, some delegated enforc~ment agencies were inferring this material must be removed prior to demolition to ensure compliance with the NESHAP. 



2 

Although no research has been conducted on the conditions which will cau~~ nonfriable materials to become friable. it is considered probable that some conditions (e.g. severe weather1rg. prolonged exposure to harsh chemicals) will cause this effect. Furthermore, certain practices such as bur~ing, sanding, or grinding could crumble, pulverize, or reduci tb powder nonfriable ACM. 

T~,erefore, we recommend th~ following approach: 

Floor tile. roofing material, packing. and gaskets (normally nonfriabie ACM) must be inspected before demolition to determine if the ACM is in poor condition, indicated by peeling, crack'.ng. or crumbling of the material. If normally nonfriable ACM is in poor condition, then the material must be tested for friability. If the ACM is friable, it must be handled in accordance with the NESHAP. The above four nonfriable ACM should be removed before demolition only if they are in poor condition and are friable. 

If the nonfriable ACM is subjected to sanding, grinding, or abrading as part of demolition or renovation, then the nonfriable ACM must be handled in accorda~ce with th2 NESHAP. If a building is demolished by burning, aJl ACM must be removed prior to the demolition. 

We believe that this approach is consistent with the original rule and the 1985 interpretation. 

PLANNED FUTURE ACTION 

After passage of Title III of the new Clean Air Act amendments we intend to review the asbestos NESHAP. This will allow us to further consider appropriate changes to this NESHAP. 

ADDRESSEES: 
Kent Anderson, OSW (WH-565[) 
Mike Beard, ORD (M0-77) 
Jim Crowder, ESD (M0-13) 
Fred OilTlllick, ESO (M0-13) 

• Stan Durkee, ORD (EN-340F) 
Pat Embry OGC, (LE-132A) 
Robert Fegley, OPP£ (PM-221) 
Charlie Garlow, OECM (LE-l34A) 
Charles Gregg, OW (WH-556) 
Bob Jordan OTS (TS-788A) 
Asbestos NESHAP Coordinator, Regions 1-X 

cc: Bob.Ajax (MD-13) 
Robert Bronstrup, EPA-OIG - Chicago 
~iOT"l?l C~U."1S~ls, ~io!1S I - '{ 

Kathy Kaufman, OPAR (ANR-443) : 
Bob Kellam, ESD (MD-13) 
Dennis Kotchmar, ECAO (MD-52) 
Gary McAlister, ESD (MD-19) 
Bruce Moore, ESD (M0-13) 
Brenda Riddle, ESD (M0-13) 
Sims Roy, ESD (MD-13) 
Ron Shafer, SSCD (EN-341) 
Al Vervaert, ESD (M0-13) 
Dave Wagner, OTS (TS-794) 
Roger Wilmoth, AEERL, Cincinnati 
Gil Wood, EMB (M0-14) 

Ron Campbell (M0-10) 
P.eqi~nal ~ouns:l lli BraT1=~ :~iefs 

97X. 






