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W rit o f Certiorari.

New Jersey Supreme Court.
(F ile d  D ecem b er 1, 1 9 1 6 .)

•N

Rober t  Car so n/
(.Prosecutor) Appellant,

v.

Ho nor abl e Sa mu e l  Ka l is c h , 
Just ic e  of  t h e  Supre me  Co ur t , 
and Thomas  J. Scu ll y,

(Defendants) Appellees.

►On C ertiorari. 
O n  A p p ea l.

10

W R I T  T O  R E V I E W  R E C O U N T  O F  V O T E S  I N  

M I D D L E S E X  C O U N T Y .
20

To H on. L indley M . G arrison , and T h o m a s H . H a g -  

erty, E sq ., and T h o m a s P . F a y , A tto rn ey s fo r  D e -

fendants :

Take notice that the prosecutor appeals to the C ourt  

of Errors and A p p eals fro m  the w hole o f  the ju d gm en t  

entered in this cause, on the fo llo w in g  grou nds, v iz .:

1. Because the Suprem e C ou rt dism issed the w rit o f

certiorari, w hereas said C ourt should h ave rendered  

judgment setting aside the order and proceedings  

brought up by said w rit. 3 0

2. Because the Justice o f  the Su prem e C ourt w h o  

made said order fo r  a recount o f  said ballots cast in the  

County o f M id d lesex  w as w ithout authority or ju ris -

diction to m ake it.

3. Because due notice o f  the tim e and place o f  such  

recount has not been given to this prosecutor.
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W rit o f Certiorari.

4. B ecause due n otice  o f  the contents o f  the petition 
upon w hich  said order w as obtained has not been given 

to this prosecutor.
5. B ecause said ord er was not filed w ithin due time.
6. B ecause said petition w as not filed within due 

time.
7. B ecause it does not appear in said petition that the 

petitioner had reason to believe that an error had been 
m ade by any B oard  o f  E lections or  o f  Canvassers in

10  counting the vote  o r  declaring the result o f  said elec-
tion, w hereby the result o f  said election  had been 

changed.
8. B ecause said petition does not d isclose  a legal jus-

tification fo r  the m aking o f  said order.
9. B ecause the m aterial facts in said petition are 

sw orn  to  on ly  upon in form ation  and belief.
10. Because the affidavit to  said petition is general 

in its term s, w hereas it should specifically state the facts 

sw orn  to.
2 0  11. Because said order and proceedings are in divers

other respects illegal, un just and oppressive, and should 
be set aside and fo r  noth ing holden.

T h e o do r e  Str ong ,
A ttorn ey  o f  Appellant.

S erv ice  acknow ledged.
T h o ma s  P. Fa y ,

A tty . o f  T h om as J. Scully.

1 1 /2 8 /1 6 .
o A
5 S ervice  acknow ledged.

T h o ma s  H. Hage r ty ,
A tty . o f  T h om as J. Scully.

1 1 /2 9 /1 6 .
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W rit o f Certiorari.

(F ile d  N o v em b er 18, 1 9 1 6 .)

State of N ew  Jersey.

T h e  S tate o f  N e w  Jersey to  H on orab le  

( L .S .)  Sam uel K a lisch , Justice o f  the Suprem e  

C ourt o f  the S tate o f  N e w  Jersey. G reet-

in g : .irrn;

W e  being w illing fo r  certain reasons to be certified  

of a certain order m ade by y o u  bearing date the f i f -

teenth day o f  N o v em b er, nineteen hundred and sixteen, 

that a recount o f  the w hole o f  votes cast at the general 1 0  

election in the C ounty o f  M id d lesex  fo r  m em ber o f  the 

House o f  R epresentatives o f  the U n ited  States, on the 

seventh day o f  N o v em b er, nineteen hundred and s ix -

teen, be publicly m ade under you r direction by the 

County B oard  o f  E lection  o f  the C oun ty o f  M id d lesex , 

at the Court H o u se  in the C ity o f  N e w  B ru n sw ick , in 

said county, beginning on  the twentieth day o f  N o v e m -

ber, nineteen hundred and sixteen, do com m and you  

that you send under you r seal to our Justices o f  our  

Supreme C ourt o f  Judicature, at T ren ton , on the 2 0  

twenty-fourth day o f  N o v em b er instant, said order and  

proceedings, w ith all things touching and concerning  

the same, as fu lly  and entirely as they rem ain  b efore  

you, by w hatever nam es the parties m ay  be called there-

in, together w ith this w rit, that w e m ay  cause to be done  

thereupon w hat o f  right w e shall see fit to be done.

W itness, W illia m  S . G u m m ere, E sq ., ou r C h ief Jus-

tice o f our said Suprem e C ourt at T ren ton , this seven-

teenth day o f  N o v em b e r, A .  D . nineteen hundred and  
sixteen. 3 0

W m. C . Gebhar dt , Clerk.
Theodor e St r ong , A tto rn ey .

Allow ed N o v em b e r 17, 1916.

W rit not to operate as a  stay.

Sam ue l  Kal is ch , J. S. C.

Service o f  this w rit acknow ledged N o v em b e r 1 8 ,1 9 1 6 .

Th o mas  H. Hag er t y,
A tty . fo r  T h o m a s J. S cu lly , D efen d an t.
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Return to Writ.

R E T U R N .

I , S am u el K a lisch , Justice o f  the Suprem e Court, in 

obedience to  the com m and o f  the w ithin w rit, do hereby 

m ake return o f  all things touching and concerning the 

sam e, as w ithin I  am  com m anded.

Sa mu e l  K a l is c h , 
Justice o f  the Suprem e Court.

TO

(F ile d  N o v em b e r 2 1 , 1 9 1 6 .)

NEW  JERSEY SUPREME COURT.

Ro ber t  Car son ,
Prosecutor,

20
> O n  Certiorari.

H o no rab le  Sa mu e l  K a l is c h , 
Ju s t ic e  o f  t h e  Su pr e me  Co ur t , 
a n d  T h o ma s  J. Sc u l l y ,

Defendants.

J

3 0

W rit to Review  Recount o f Votes in 
M iddlesex County.
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Stipulation o f Counsel.

Rober t  Carso n ,
Prosecutor,

v.
>*On Certiorari.

Ho no r abl e  Sa mu e l  K a l is c h , 
Jus t ic e  o f  t h e  Sup r e me  Co ur t , 
and  T h o ma s  J. Sc u l l y ,

Defendants.

W rit to R eview  Recount o f Votes in 
Monmouth County.

10

Rober t  Cars on ,
Prosecutor,

V.
Ho no r abl e  Sa mu e l  K a l is c h , J>On Certiorari. 

Jus t ic e  o f  t h e  Su pr e me  Co ur t , 
and  T h o ma s  J. Sc u l l y ,

Defendants.

W rit to Review  Recount o f Votes in 
Ocean County.

It is on the tw enty-first day o f  N ovem ber, one thou-
sand nine hundred and sixteen, stipulated and agreed 
by, and between, counsel fo r  the respective parties, 
that the three above entitled cases shall be argued to -
gether upon a single State o f  the Case, consisting o f

20

3 0
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Stipulation o f Counsel.

one o f  the w rits o f  Certiorari and the return thereto, 

and the petition, order, notice, reasons fo r  setting aside 

the proceedings, any and all p ro o fs  properly receiva-

ble, and any and all orders o f  the Su prem e C ourt Justice 

o r o f  the Su p rem e C ourt, pertaining to the case (neither 

side w aivin g  hereby any right to  object to or to  except 

to any such p ro o fs  or any such order or o rd ers) : That 

the argum ent shall take place at the State H ou se, in 

the C ity  o f  T ren ton , on F riday, N ovem b er twenty- 

1 0  fourth , one thousand nine hundred and sixteen, at 10.30  

o ’clock in the m orning, b efore  the H on orab le  Samuel 

K a lisch , one o f  the Justices o f  the Suprem e C ourt, who 

has been designated by the said C ourt to sit fo r it, and 

w h o  is to be taken and considered as if  he w as the Su-

prem e C o u r t : T h a t the determ ination o f  the said Jus-

tice K a lisch  shall be taken and considered as the de-

term ination o f  the Suprem e C ourt, and that such deter-

m ination in such case shall be taken and held to be the 

determ ination o f  the Suprem e C ourt in each and all of 

2 0  the three said cases, and that a separate judgm ent in 

the Su p rem e C ourt shall be entered in each case ac-

cordingly.

A n d  it is furth er stipulated and agreed that, upon 

the entry o f  such ju d gm en ts, appeals shall be taken 

forthw ith  to  the C ourt o f  E rrors and A p p eals, where 

said three causes shall be argued together upon a single 

State o f  the Case containing the record sent up from  

the Suprem e C o u r t: T h a t the argum ent before the

C ourt o f  E rrors and A p p eals shall take place at the 

^ day and hour fixed by the said C o u r t: T h a t the deter-

m ination o f  the C ourt o f  E rrors and A p p eals in such 

case shall be taken and held to be its determination in 

each and all o f  the said three cases, and a separate 

ju d gm en t in each case shall be entered accordingly.

N either side is entitled to or shall require any fur-

ther notice o f  the hearing b efore  the Suprem e Court 

fixed as aforesaid  fo r  F rid ay , N o v em b er tw enty-fourth,
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Petition.

one thousand nine hundred and sixteen, at 1 0 .3 0  a. in ., 

at Trenton, and shall not require any form al notice o f  

the tim e and place o f  argum ent fixed by the C ourt o f  

Errors and A p p eals in accordance w ith the stipulation.

L in d l e y  M . Gar ri s on ,
A tto rn ey  fo r  T h o m a s J. Scully .

T h e o do r e  Stro ng ,
A tto rn e y  fo r  R obert C arson , P ros.

N otice is hereby acknow ledged that the C ou rt o f  E r -  ^ 

rors and A p p eals has fixed the tim e fo r  argum ent o f  

the appeals above, b efo re  it, at 1 0 .3 0  a. m . on  M o n d a y , 

December fourth , 1916 , at T ren ton .

N ovem ber 2 1 , 1916 .

L in d l e y  M . Gar ri s on ,
A tto rn ey  fo r  T h o m a s J. Scully .

T h e o do r e  Str ong ,
A tto rn ey  fo r  R obert C arson , P ros.

20

(F ile d  N o v em b er 15, 1 9 1 6 .)

To the H on orable S am u el K alisch ,

Justice o f  the Su p rem e C ourt.

The petition o f  T h o m a s J. S cu lly  resp ectfu lly  show s  

that he resides in the C ity o f  South  A m b o y , C ounty o f  

M iddlesex and State o f  N e w  Jersey, and that at the 

General E lection held in the T h ird  C ongressional D is - 3 0  

trict in and fo r  the State o f  N e w  Jersey, w hich is c o m -

prised o f  the C ounties o f  M id d lesex , M o n m o u th  and  

Ocean, on the seventh day o f  N o v em b e r, nineteen hun-

dred and sixteen, he w as a candidate fo r  m em ber o f  

the H ouse o f  R epresentatives o f  the U n ite d  States.

Y ou r petitioner further show s that at a m eetin g o f  

the Board o f  C oun ty C anvassers o f  M id d lesex  C ounty,
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held  on  M o n d a y , N o v em b er 13, 1916 , fo r  w hich the 

vote cast at the aforesaid  G eneral E lection  w as can-

vassed and determ ined, the said B oard  o f  C ounty Can-

vassers issued a statem ent and certificate by which it 

appears that you r petitioner received in the County of 

M id d lesex  1 0 ,1 5 6  votes, and that R obert C arson , a can-

didate fo r  M em b er o f  the H o u se  o f  Representatives of 

the U n ited  States, and the opponent o f  you r petitioner, 

received in the C oun ty o f  M id d lesex  9 ,7 6 1 .

^ Y o u r  petitioner further show s that at a m eeting of 

the B oard  o f  C ounty C anvassers o f  M o n m ou th  County, 

held on  M o n d a y , N ovem b er 13, 1916 , fo r  w hich the 

vote cast at the G eneral E lection  w as canvassed and de-

term ined, the B oard  o f  C ounty C anvassers o f  M on -

m outh C ou n ty  issued a statem ent and certificate by 

w hich it appears that your petitioner received in the 

C ou n ty  o f  M o n m o u th  fo r  said office 1 0 ,2 4 4  votes, and 

that R obert C arson received 9 ,9 2 9  votes. 

q  Y o u r  petitioner furth er show s that at a  m eeting of 

the B oard  o f  C ounty C anvassers o f  O cean  County, 

held on M o n d a y , N ovem b er 13, 1916 , at w hich the 

vote cast at said G eneral E lection  in the County of 

O cean , w as canvassed and determ ined, the Board of 

C ounty C anvassers o f  O cean  C oun ty issued a statement 

and certificate by w hich it appears that you r petitioner 

received 1 ,9 6 9  votes and that R obert C arson received 

2 ,6 9 0  votes.

T h a t fro m  said canvass and determ ination o f the 

three counties, com prising the T h ird  Congressional D is-

trict, R obert C arson  d efeated  you r petitioner for said 

office by  a m ajority  o f  eleven votes. T h a t there were 

cast in the three counties com prising the said District 

upw ards o f  4 5 ,0 0 0  votes, and that you r petitioner is in-

fo rm ed  and verily  believes m an y errors w ere made by 

the B oard  o f  E lections or C anvassers in counting the 

said vote or in declaring the vote o f  said election, and 

that said errors have changed the result o f  said election.
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Petition.

Y ou r petitioner furth er show s that at various polling  

places in the C oun ty o f  M id d lesex , and at various poll-

ing places in the C oun ty o f  M o n m o u th , legal ballots 

were rejected and illegal ballots w ere counted, so  fa r  as 

the M em ber o f  the H o u s e  o f  R epresentatives o f  the 

United States w as concerned, and that in the C oun ty o f  

Ocean legal ballots w ere rejected  and illegal ballots  

were counted and errors w ere m ade in counting the 

votes and declaring the vote  o f  such election, w hereby  

the result o f  such election has been changed. T h a t at 1 0  

said General E lection  in various districts o f  each o f  the 

three counties com prisin g  the said C ongressional D is -

trict, ballots w hich w ere properly m arked  fo r  yo u r peti-

tioner and w hich w ere valid  ballots w ere re jected , and  

that ballots w hich w ere im properly m arked  fo r  the op -

ponent o f  you r petitioners w ere counted, and that said  

valid ballots fo r  y o u r petitioner w ere rejected  and ille-

gal ballots fo r  you r petitioner’s opponent w ere counted  

in such num bers as to change the result o f  the election.

Y ou r petitioner fu rth er show s that upon the fo re -  

going facts and in form ation  he has reason to  believe  

that errors w ere m ad e by the respective B oard s o f  

Election and C anvassers in counting the v o te  and in 

declaring the vote o f  said election w hereby the result 

of said election has been changed.

Y o u r petitioner therefore prays that you r H o n o r  w ill 

order and cause, upon such term s as you  m ay  deem  

proper, a recount o f  the w h ole or such part o f  the vote  

cast in said C ongressional D istrict in the C oun ty o f  

M iddlesex as you  m a y  determ ine, to be publicly m ade ^  

by the C ounty B oard  o f  E lection , o f  the C ou n ty  o f  

M iddlesex under you r direction, and a fter  due notice to  

the parties interested o f  the tim e and place o f  said  re-

count, pursuant to the statute in such case m ade and  

provided.

A n d you r petitioner w ill ever pray.

Th o mas  J. Sc ul l y,
P etitioner.
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Order.

State o f N ew  Jersey,
County o f Monmouth, ss.

T h o m a s J. S cu lly , being duly sw orn  according to law, 

on his oath deposes and says that he is the petitioner 

nam ed in the foregoin g  p etition ; that he has read the 

said petition, and that the m atters and facts therein set 

forth , so  fa r  as they relate to his ow n  acts, are true, and 

so  fa r  as they relate to the acts o f  others he believes 

^ q  them  to  be true.
Th o mas  J. Sc ul l y.

S w o rn  and subscribed to  b efo re  m e this 

fifteenth day o f  N o v em b er, A .  D . 1916 .

T. V . A r r ows mit h ,
M a ste r  in C hancery o f  N e w  Jersey.

S erved  N o v em b er 18, 1916 .

2 q  T o  R obert C a r s o n :

T a k e  notice that, pursuant to an order o f  the H on or-

able Sam u el K a lisch , a Justice o f  the Suprem e Court, a 

true copy o f  w hich order is hereto attached, a recount of  

the w hole o f  the votes cast at the G eneral E lection in 

the C ou n ty  o f  M id d lesex  on  T u e sd a y , N ovem ber 7, 

1916 , fo r  M em b er o f  the H o u se  o f  R epresentatives of  

the U n ited  S tates w ill be publicly m ade, under the di-

rection o f  the said H on orab le  Sam u el K alisch , Justice 

o f  the Su p rem e C ourt, by the C oun ty B o a rd  o f  E lec- 

tions o f  the C oun ty o f  M id d lesex .

F u rth er take notice, that said recount w ill begin on 

M o n d a y , the twentieth day o f  N o v em b er, nineteen hun-

dred and sixteen, at the C ou rt H o u se  in the City of 

N e w  B ru n sw ick , at the hour o f  nine o ’clock in the fore-

noon, and shall continue fro m  nine o ’clock in the fore-

noon until tw elve o ’clock noon , continuously, and from  

one o ’clock in the aftern oon  until s ix  o ’clock in the
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Order.

afternoon, continuously, until such recount is co m -
pleted, Sunday and T hanksgiving D ay excepted.

Dated N ovem ber 16, 1916.
Y ou rs  truly,

Tho mas  J. Scu lly ,
Petitioner.

Served N ovem ber 18, 1916.

10
NEW JERSEY SUPREME COURT.

In the matter o f  the application o f  
Thom as J. S cu lly  fo r  a recount 
o f  the votes cast fo r  M em ber o f  
the H ouse o f  Representatives o f  
o f  the U nited  States, in  the 
Third C ongressional D istrict o f  
N ew Jersey at the General E le c -
tion held on  N ovem ber 7, 1916.

O R D E R .

Application having been m ade by T h om as J. S cu lly  
for a recount o f  the votes cast in the C ounty o f  M id d le -
sex, a part o f  the T h ird  C ongressional D istrict o f  the 
State o f  N ew  Jersey, fo r  M em ber o f  the H ou se  o f  3 0  
Representatives o f  the U nited  States, and it appearing 
from  the Petition  o f  said T h om as J. S cu lly  that said 
Thomas J. S cu lly  w as a candidate fo r  said office in said 
District at said election , and that he has reason to  be-
lieve that errors have been m ade by  the B oards o f  E lec -
tion and B oard  o f  Canvassers in counting and declaring 
the vote fo r  M em ber o f  the H ou se  o f  Representatives
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o f  the U n ited  States in the said C ongressional District, 
w hereby the result o f  said  election  has been changed.

It is, on  this fifteenth day o f  N ovem ber, nineteen 
hundred  and sixteen, O rdered , that a recount o f  the 
w hole o f  votes cast at the said General E lection  in the 
C ounty o f  M id d lesex  fo r  M em ber o f  H ou se  o f  R epre-
sentatives o f  the U nited  States, be publicly  m ade under 
m y direction  by  the C ounty B oa rd  o f  E lection  o f  the 
County o f  M iddlesex .

It  is Further O rdered  that said recount be m ade at 
the C ourt H ou se  in the C ity o f  N ew  B runsw ick , in the 
C ounty o f  M idd lesex  and State o f  N ew  Jersey, begin-
n ing on  M on day, the twentieth day o f  N ovem ber, nine-
teen hundred and sixteen, and continuing from  day to 
day until such recount shall have been com pleted ; that 
the C ounty B oard  o f  E lections shall sit each day for 
the counting o f  votes from  nine o ’c lock  in the m orning 
until tw elve  o ’c lock  noon , continuously, and from  one
o ’ c lock  n oon  in the a ftern oon  until s ix  o ’c lo ck  in  the af-

° 0  • .ternoon, continuously, Sundays and T hanksgiving Day
excepted .

A n d  it is Further O rdered , that notice o f  the time 
and place o f  such recount be served upon  the said R ob-
ert C arson w ithin three days from  the date hereof.

A n d  it is Further O rdered , that the said Thom as J. 
S cu lly  file w ith the C ounty Clerk o f  the C ounty o f  M id-
dlesex , a bon d  to  the said R ob ert Carson, w ith two or 
m ore sureties to be approved  by  m e, in the penal sum 
o f  three thousand dollars con d ition ed  to  pay all costs 
and expenses in case the original count be confirm ed 
o r  the result o f  such recount is n ot sufficient to  change 
the result o f  said election.

Sa mu e l  Ka l is c h , J. S. C.

S erved  N ovem ber 17, 1916.
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Reasons.

NEW JERSEY SUPREME COURT.

Rober t  Cars on ,
Prosecutor,

v.

Samuel  Kal isc h , Jus t ic e  o f  t h e  f 
Supr eme  Co ur t , an d  Thom as  
J. Sc ul l y,

Defendants.

10

R E A S O N S .

(F ile d  N ovem ber 21, 1916.)

The prosecutor assigns the fo llow in g  reasons fo r  set-
ting aside and vacating the ord er and proceed ings g-n 
brought up by this w rit :

1. Because the Justice o f  the Suprem e C ourt w h o  
made said order fo r  a recount o f  said ballots cast in 
the County o f  M idd lesex  w as w ithout authority o r  ju r -
isdiction to make it.

2. Because due n otice  o f  the time and p lace o f  such 
recount has not been g iven  to this prosecutor.

3. Because due notice  o f  the contents o f  the petition 
upon which said order w as obtained has not been g iven
to this prosecutor. g «

4. Because said order w as n ot filed w ithin due time.
5. Because said petition w as not filed w ithin due time.
6. Because it does not appear in said petition that the 

petitioner had reason to  believe that an error had been 
made by any B oard  o f  E lections or  o f  Canvassers in 
counting the vote or  declaring the result o f  said elec-
tion whereby the result o f  said election  had  been 
changed.
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7. B ecause said petition does not d isclose a legal jus-
tification  fo r  the m aking o f  said order.

8. B ecause the m aterial facts  in  said petition are 
sw orn  to  on ly  upon  in form ation  and belief.

9. B ecause the affidavit to  said petition is general in 
its term s, w hereas it should  specifically  state the facts 

sw orn  to.
10. B ecause said ord er and proceed ings are in divers 

other respects illegal, un just and oppressive, and should

10 be  set aside and fo r  noth ing holden.
Theo do r e  St r o ng ,

A ttorn ey  fo r  R ob ert Carson, Prosecutor.

S ervice  ack now ledged  this 20th day o f  November,

1916.
T h o ma s  H. Hag e r t y, 

A ttorn ey  fo r  T h om as J. Scu lly , Defendant.
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Honor abl e Sa mu e l  Kal is c h , 
Just ic e of  t h e  Supre me  Co ur t , 
and Thoma s  J. Scu ll y,
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Argued before  K alisch , J., on  stipulation betw een cou n -
sel, N ovem ber 24, 1916. D ecid ed  N ovem ber 28, 
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For the P rosecutor— T h eod ore  Strong.

For the D efendants— T h om as P . F ay  and L in d ley  M . 
Garrison.

De c is io n .
Kalisch, J.

The prosecutor seeks to  set aside an ord er m ade by  a 
Justice o f  the Suprem e Court, fo r  a recount o f  the 
votes, cast at the last general election, f o r  candidates fo r  
Congress in the T h ird  C ongressional D istrict, com - 30 
prising M iddlesex, M onm outh  and O cea n  counties, in  
which district the prosecutor, R ob ert Carson  and 
Thomas J. Scully, the defendant, w ere  congressional 
candidates, upon the grou n d  chiefly, that section  159, of,, 
the act concerning elections, (2  C om p. Stats, p. 2 1 2 5 ), 
under which the order w as m ade, does not co n fe r  any 
power or authority on  a Suprem e C ourt Justice to make 
such an order in relation to  congressional candidates.
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S ection  159, supra, p rov id es ; “ W h en ever a candidate 
at any election  shall have reason to  believe that an error 
has been m ade by  any board  o f  electiorls o r  o f  canvas-
sers in; counting the v o te  o r  declaring the vote  o f  such
e l e c t i o n , ..................w hereby the result o f  such election
has been changed, such candidate. . m ay within
ten days, a fter  such election, apply to  any Justice o f  the 
Suprem e Court, w h o shall be authorized to  order and 
cause, upon  such term s as he m ay deem  proper, a re-
count o f  the w hole, or  such part o f  the votes as he may 
determ ine to  be publicly  m ade under his d irection  by the 
cou n ty  board  o f  elections, a fter due notice  by  such can-
didates to  the parties interested o f  the tim e and place of 
such recou n t; and, i f  it shall appear upon  such recount 
that art error  has been m ade sufficient to  change the re-
sult o f  such election, then such Justice in case o f  candi-
dates shall revoke the certificates o f  elections already 
issued to  any person , and shall issue in  its p lace another

2q  certificate in fa v o r  o f  the party w h o  shall be found to 
have received  a m a jority  o f  the votes cast at such elec-
tions ; and in case o f  referendum s or questions shall make 
a certificate that the result o f  such election  be corrected, 
w h ich  certificates shall supersede all others and entitle 
the holder th ereof to  the same rights and privileges as 
i f  said certificates had been originally  issued by the can-

vassing board .’ ’
O n ly  so  m uch o f  section  159 has been quoted as is 

pertinent to  the m atter in hand.
3Q T h e  insistence o f  counsel fo r  the p rosecu tor is that the 

legislative intent w as to  confine the provisions o f  this 
section  to candidates fo r  election , such as state senators, 
m em bers o f  assem bly, surrogates and other county and 
m unicipal officers w h o  i f  elected are, under the statute, 
entitled to  receive their certificates o f  election  from  the 
county  board  o f  canvassers. A n d  in  furtherance o f  this 
v iew  it  is strenuously argued that the clear legislative de-
sign to  exclu d e  candidates at an election  fo r  governor,
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United States senator, m em bers o f  congress and presi-
dential electors, w h ose  election  under the statute is to  be 
determined by the state board  o f  canvassers, is m ade 
manifest by the provisions o f  sections 160 and 161 rela-
ting to the recount o f  votes, and section  164 relative to  
contested elections f o r  county  offices, etc.

In support o f  this it is contended that section  160 re -
quires that w henever a certificate is issued by  a ju stice  
of the supreme cou rt as p rov ided  in certain  cases by  sec-
tion 159, such certificate “ shall be filed w ith the clerk  o f  10  
the county o r  m unicipality in and f o r  w hich  such election  
was held ; and that such clerk  shall m ake and certify  
a copy thereof and ¿hall w ithout delay deliver such cop y  
to the person w h o  shall be declared  e le cted ; and that in 
case o f  an election  fo r  senator, m em bers o f  assem bly o r  
any county officers, the cou n ty  c lerk  shall w ithin five 
days thereafter transm it to  the secretary o f  state at 
Trenton another cop y  o f  such certificate, signed by him  
and attested by his official s e a l; and, hence, it is clear 
that the statutory m achinery p rov id ed  to  put in to e ffect 20 
a certificate granted a fter  a recou n t had, by  virtue o f  the 
provisions o f  section  159 is w h olly  inapplicable to  cand i-
dates for  congress fo r  the reasons, firstly, that the issu-
ance o f  such certificate is lim ited to  elections held in and 
for a county or  m unicipality, w hereas in the present case 
the election o f  a congressm an w as in and fo r  a district, 
comprising three co u n tie s ; and as the declared  o b je c t  o f  
such new certificate is to  revok e one prev iously  issued by  
the board o f  canvassers o f  the cou n ty  in and fo r  w h ich  
the election was held, and since n o  certificate is author- 3 0  
ized to be o r  w as issued by  the board  o f  cou n ty  can -
vassers to either candidate fo r  congress and none filed 
with the county clerk, and further, because in such a 
case, the vote is canvassed by  the state board  o f  can-
vassers and the certificate issued by  the S ecretary  o f  
state, that, therefore, there cou ld  be no certificate on  file 
to revoke in the office  o f  the clerk  o f  the county, in  and 
for which county election  w as had.
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S econdly , that section  161 o f  the election  act requires 
the applicant fo r  a recount either to  deposit a sum of 
m on ey  w ith  the clerk  or g ive  security f o r  the payment 
p f  the expenses o f  such recount to  the ‘ ‘ incum bent”  etc., 
and: that by  section  164 o f  the sam e act, the term ‘ ‘ in-
cum bent”  is declared  to  m ean the persons w hom  the can-
vassers declare elected, and that section  161 supra, fur-
ther provides that “ i f  it shall appear an error  sufficient 
to  change the result has been m ade then, the expense of 

10 such recount shall be paid  by  the cou n ty  or  municipality 
in and fo r  w h ich  such election  w as held ,”  and that, 
th erefore , it is obvious that the applicant fo r  a recount 
m ust be an “ incum bent”  that is declared  to  have been 
elected  b y  the board  o f  canvassers b e fo re  he can apply 
fo r  a recount, and as the state board  o f  canvassers are 
n ot authorized to m eet fo r  the purpose to  canvass the 
votes cast at a general election  and to  declare the result 
until tw enty-one days a fter  the day o f  election, and 
w hereas n o  certificate can be  issued to  the successful 

20 candidate until tw en ty-on e days a fter  such election it 
fo llo w s  as a necessary conclusion  that a candidate for 
congress is n ot w ith in  the purview  o f  section 159, be-
cause that section  requires that the application fo r  a re-
count by  a candidate shall be m ade w ithin ten days after 
e lection ; and that such a candidate is, also, not within 
the p u rview  o f  the other sections above referred  to, be-
cause they expressly  deal w ith ^candidates elected in and 
fo r  a cou n ty  or  m unicipality, w hereas a congressman is 
elected  in and fo r  a congressional district. Concretely 

30 stated the position  taken by counsel fo r  the presecutor is 
to  the e ffect that the issuance o f  a certificate o f  election 
to  the successfu l candidate is a condition  precedent to the 
right o f  a defeated  candidate to apply fo r  a recount of 
votes and that in any event a candidate fo r  congress is 
not w ithin the purview  o f  the act, and, therefore, the 
order fo r  the recount m ade in the present case was un-

authorized.
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The fabric o f  the argum ent in support o f  this conten -
tion consists o f  assum ptions and in ferences w hich  at-
tempt to refu te the express declarations o f  section  159.
This section does not require, as has been assum ed, that 

there shall be a declaration  o f  the vote b y  a  board o f  

canvassers or a  certificate issued to  the su ccessfu l candi-

date before an application m ay  be m ade fo r  a  recount 

by an unsuccessful candidate fo r  the office, but o n  the  

contrary the section in unm istakable term s pro-

vides that an error m ade sufficient to  change 1 0  

the result o f  the election by  any board  o f  elec-

tions or board o f  canvassers in counting o r  declar-

ing the vote shall a fford  the basis o f  a  recount. T h e  

board o f  elections alluded to  is the board o f  elections o f  

an election district and is a  distinct b od y fro m  the 

county board o f  elections w hich is also the board o f  can-

vassers fo r  the county.

The statutory basis fo r  a recount is either an error in 
the count o f  o r  in declaring the vote  by  a board  o f  e lec-
tions or an error in the count o f  o r  in declaring the vote 20 
by a board o f  canvassers. It  is, therefore , to o  plain to  
admit o f  any con troversy  that an unsuccessfu l candidate 
may before the vote  is sent to  the board  o f  canvassers 
apply fo r  a recount a ccord in g  to  the express term s o f  
the statute.

Furthermore, since the statute prov ides  that the appli-
cation fo r  a recount m ay be m ade w ithin ten days a fter 
the election, w hich  lim itation o f  tim e has been held to  be 
mandatory in the V a n  N oort case, by  M r. Justice M in - 
tum 85 A tl. R ep . 813, it is fa ir  to  presum e that it w as 3 0  
the legislative intent that the application should be m ade 
as speedily as possible, so  that the error  i f  any cou ld  be 
promptly corrected , irrespective o f  the fa c t  w hether the 
vote had been declared  or  n ot by  the board  o f  canvas-
sers. But i f  the v iew  o f  counsel fo r  the p rosecu tor  w ere  
adopted the prim e ob je ct  o f  the act, w hich  is to  secure 
a recount, w ou ld  be sub ject to  be defeated , f o r  under
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the election  law  the board  o f  canvassers cannot legally 
conven e to  canvass votes until s ix  days a fter  the elec-
tion, and in  large counties like E ssex  and Hudson, 
w here the boards are o fte n  requ ired  to  ad jou rn  to some 
fu ture  day to  finish the canvass o f  votes, such adjourn-
m ent m ight extend  beyond  the ten days lim it from  the 
date o f  the election  and thus render the provision  for a 

recount inefficacious.
T h e  p rov is ion  o f  section  159 to  the e ffect that where 

10 it shall appear upon  such recount that an error has been 
m ade sufficient to  change the result o f  such election, the 
ju stice  o f  the suprem e cou rt shall revoke, the certificates 
o f  elections already issued to  any person  and shall issue 
in its p lace another certificate, etc., is consistent with 
the v iew s above expressed , because the legislature evi-
dently had in  m ind that there m ight be candidates who 
w ou ld  apply fo r  a recount o f  the votes a fter  the can-
vassing board  had declared  the vote  and issued the cer-
tificate to  the su ccessfu l candidate, and it w as manifestly 

20 to  m eet such contingencies that this provision  was in-

serted in  the act.
T h e  'requirem ent o f  section  160 “ that w henever any 

such certificate shall be issued, etc., the same shall be 
filed w ith  the clerk  o f  the county  in  and fo r  which such 
election  w as had “ clearly  re fers  to  certificates to  be issued 
by  the justice , under section  159, to  revok e certificates 
w h ich  have been issued to  county  and m unicipal officers 
and does not in  legal effect exc lu d e  the existence o f a 
right to  the issuance o f  a certificate in fa v o r  o f  a candi- 

3 0  date at an election  in w h ose  fa v or  n o  certificate was 
issued but w h o  is fou n d  on  the recou n t to  have received 
a m a jority  o f  the votes cast. A n d  as there is a well 
recogn ized  canon  o f  statutory construction  that words 
relating to  persons o f  in fe r io r  rank w ill not be construed 
as to  include persons o f  a su perior rank, section 160 can-
not, th erefore , have*the legal e ffect o f  excepting out of 
the operation  o f  section  159 candidates fo r  congress.
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The legistative design in  enacting section  160, w as n ot 
to narrow the scop e  o f  the application  o f  section  159 to  
any candidate at any election , but to point out a special 
procedure pecularly applicable to  candidates fo r  county 
and municipal offices.

And this view  is equally applicable to  section  161. F o r  
if the term “ incum bent”  in this section  is to  receive 
the legislative m eaning ascribed  to  the term  in section 
164 o f the act relating to  contested elections, nam ely, 
that o f  a candidate w h o  has been declared  elected by  a 10 
board o f  canvassers, it can have no other legal effect 
than to regulate the p rocedu re  o f  a recount in  a case 
where a certificate b f  election  had already been issued to  
one o f  the candidates. T h at is not the case here.

But even i f  it appeared that by  reason  o f  the statutory 
machinery provided  by  the legislature to  carry  in to  e f -
fective operation the provisions o f  section  159 that such 
machinery is anapt to  an election  o f  a  candidate fo r  con -
gress, that w ou ld  not a ffo rd  a sufficient legal justification  
to ignore the prim e o b je c t  o f  the act, nam ely, that 20 
“Whenever any candidate at any election  shall have rea-
son to believe that an error  has been m ade by  any board  
of elections or o f  canvassers in counting the v ote  o r  d e-
claring the vote o f  such election ,”  etc., such candidate 
is entitled to a recount.

It is difficult to con ce iv e  o f  a co lloca tion  o f  w ords 
more expressive o f  a legislative design to  inaugurate a 
public policy  in the interest o f  the peop le  o f  this state, 
then the language ju s t  quoted. T h e  obvious design 
was to give e ffect to  the w ill o f  the peop le  as expressed  ^  
by their votes.

This broad design w ou ld  be seriously im paired i f  it 
were permitted upon unsubstantial o r  technical grounds 
to add to the statutory w ords, “ any candidate at any 
election”  the w ords “ fo r  state senator, m em ber o f  assem -
bly or county or  m unicipal office .”  T h e  act as it or ig i-
nally stood P . L . 1880, p. 229 did  so  lim it its provisions
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to  “ any e lection  in this state fo r  m em ber o f  the senate 
or  m em ber o f  the assem bly”  and by P . L . 1895 p. 659, 
this w as changed to  “ any candidate fo r  any office”  and 
finally changed by  P . L . 1898, 310, to  “ any candidate at 
ahy election .”  S om e significance m ust be g iven  to these 

changes.
N o  sound reason  has been advanced, and it may 

be fa ir ly  said that none can  be g iven , w h y there should 
be any d ifferentiation  o f  the w ill o f  the people, as ex- 

10 pressed b y  their votes, in a congressional district or in 
the entire state, fro m  that expressed  in  the city or 
county. T o  g ive  it the construction  contended  fo r  by 
the p rosecu tor w ou ld  run the statute in to the height of 
absurdity. In  G age v . Clark, 51 N . J. L . p. 97, a con-
tested e lection  case, M r. Justice D ix o n , in  delivering 
the op in ion  o f  the Suprem e Court, on  p. 99 said : “ A  
further argum ent is presented by counsel fo r  the prose-
cution , based upon  the provisions o f  section  111 o f  the 
statute, to  the e ffect that a su ccessfu l contestant shall 

20 be  ‘ entitled to  his certificate ’ and ‘the certificate o f  elec-
tion ’ o f  the d efea ted  incum bent shall be annulled. Coun-
sel contends that these provisions are inapplicable to 
justices o f  the peace, because they d o  not receive cer-
tificates o f  election , and, th erefore , these officers are 

not em braced  in  any part o f  the law .”
“ B ut w e  think this conclusion  is too  broad  fo r  the 

prem ise. T h e  form al annulm ent o f  an o ld  certificate 
and granting o f  a new  one are quite unim portant for 
any usefu l o b je c t  at w h ich  the law  aim ed. It would be 
an unreasonable interpretation o f  the statute to confine 
its substantial enactm ents w ith in  the lim its o f  these 
purely form al provisions. It is m uch  m ore  rational to 
assum e that the legislature intended to  g ive  full effect 
to  w hat w as im portant and overlook ed  the fact what 
w as in  all cases im m aterial w as also som etim es inapt.”  
A n d  in  re Stew art, a contested  election  case reported in 
50 N . E . R ep . 51, Judge Bartlett, in speaking fo r  the
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Court o f  A ppeals, on  p. 53, sa id : “ T h e  o b je c t  o f  e lec-
tions is to ascertain the popular w ill and n ot to thw art 
it. The ob ject o f  election  law s is to  seure the rights o f  
duly qualified electors, and not d efea t them . Statutory 
regulations are enacted to  secure freed om  o f  ch oice , 
and to prevent fraud , and not by  technical obstructions 
to make the right o f  v otin g  insecure.”

It is consonant w ith the best ju d ic ia l thought on  the 
subject that in the construction  o f  election  law s to  con -
strue them liberally. A  carefu l analysis o f  the p rov i- 10  
sions o f  section 159 w ill reveal that the section  a ffords 
a complete schem e fo r  a recount in the case o f  a con gres-
sional candidate.

This section applies to  any candidate at any election.
It authorizes in general term s a ju stice  o f  the suprem e 
court to  order o r  cause upon  such term s as he m ay 
deem proper a recount o f  the w h ole  o r  any part o f  such 
votes cast at the election. A s  one o f  the term s o f  the 
justice cou ld  properly  order the g iv in g  o f  a bond  by  a 
congressional candidate to  secure the paym ent o f  the 
cost o f  such recount. T h is section  further em pow ers 
the justice i f  the recou n t changes the result o f  the elec-
tion to issue a certificate to the su ccessfu l candidate, 
etc. W hether the provisions o f  this section  can be e f -
fectively en forced  a fter the recou n t is had  and decided  
is not be fore  m e in this proceeding . T h e  on ly  question 
to be passed on  in the present case is w hether o r  n ot 
section 159 includes w ith in  its term s the granting o f  a 
recount in a proper case to  a congressional candidate.
The views herein expressed  lead to  the conclusion  that ^ 
it does. T h e  ord er fo r  a recount w as th erefore  w ith in  
the jurisdiction o f  a suprem e court ju stice  to  make.

The next reason assigned fo r  setting aside the order 
is that “ due notice  o f  the tim e and p lace  o f  the recount 
has not been g iven  to the p rosecu tor.”  T h e  statute 
provides that a ju stice  o f  the suprem e cou rt shall be 
authorized to  order and cause a recount to  be  m ade
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[under his d irection , “ a fter  due n otice  o f  such candidate 
to  the parties interested o f  the tim e and place o f  such 

recount.”
. T h e ' ord er  w as m ade on  the 15th ddy o f  November, 

1916, and p rov id ed  that the recount should be begun on 
M on day, the 20th day o f  N ovem ber, 1916. It directed 
that n otice  o f  the tim e-a n d  p lace  o f  such recount be 
served upon the prosecutor, R ob ert Carson, within 
three days fro m  the date th ereof. It appears that it 
w as actually served  upon  the p rosecu tor within two 
days from  the date th ereof. T h is  constituted due no-

tice.
A n oth er reason  assigned is that due notice o f  the 

, - contents o f  the petition  has not been g iven  to  the pros-

ecutor.

30

T h e  statute on  w h ich  this p roceed in g  is founded 

m akes n o  such direction .
: T h e  reason assigned that the ord er w as not filed 
w ithin due tim e is a lso w ith out m erit. T h e  statute does 
n ot require the filing o f  any order. T h e  return to the 
w rit in  this case show s that a petition fo r  a recount 
and the order m ade by  the ju stice  o f  the supreme court 
w ere  m arked filed on  N ovem ber 15th, 1916, the day of 
the application  fo r  the recount. It is conceded  by coun-
sel i o r  the p rosecu tor  that he  p rocu red  a copy o f the 
petition  on  the 18th day o f  N ovem ber, 1916, from  one 
o f  the counsel o f  M r. Scu lly . It does not appear that 
any in ju ry  resulted to  the prosecu tor  by  reason o f the 
fa ilure to  have a co p y  o f  the petition earlier.

T h e  next point urged  is that the petition is insufficient 
to  w arrant an ord er fo r  a recount. A n  examination of 
the petition  show s that it sets out all the facts required 
by  section  159 to constitute the basis o f  an order for a 
recount. T h e  cases cited  b y  counsel fo r  the prosecutor 
in support o f  his contention  deal w ith contested election 
cases and are not applicable to petitions fo r  a recount. 
In  K earns v . E dw ards, 28 A tl. R ep . p. 723, there was
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an order fo r  a recount, m ade ex  parte by  D epu e, J., 
with leave to the candidate interested to  apply to  set it 
aside. U p on  the argum ent it w as ob jected  that the 
petition stated n o  facts  upon  w h ich  the petition  was 
filed that an error  has been m ade in  counting the votes.
The petition w as held  to  be Sufficient.

Lastly, it is ob jected  that the petition is not properly  
verified. trs f-o il ¿iostsy bov-nja

The precise ob jection  relied  on  is that the petitioner’s 
affidavit as to the facts  set ou t in  his petition  relating to  * 0 
acts not his ow n  is m ade on  belie f only. T h is ob jection  
appears to  be fu lly  answ ered by w hat w as said by 
Dixon, J., in Johnson  v. A llen , 55 N . J. L . p. 400, a 
contested election  case. T h e  learned ju stice , on  p. 401, 
said: “ I f  the statute had  prescribed  verification  by  the 
oath o f  the contestant h im self, as in  K irk  v. R h oads, 46  
Cal. 398, it m ight fa ir ly  b e  urged  that it w as enough 
for him to  swear to  the best o f  his know ledge, in form a -
tion and belie f, because, ex cep t in  rare instances, he 
would be able to sw ear to  noth ing m ore, and it cou ld  
not be supposed that the legislature had in  v iew  on ly  
such rare instances.”

It is to  be observed  in this connection  that section  
159 makes n o  p rov is ion  as to  the m anner in w h ich  an 
application fo r  a recount shall be presented, n or  does it 
require a verification  o f  the facts  upon  w hich  the appli-
cation fo r  a recount is m ade.

The w rit w ill be dism issed, w ithout costs.

Filed N ovem ber 28, 1916. 3q

W m. C. Ge bh ar dt , Clerk.
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N E W  J E R S E Y  S U P R E M E  C O U R T .

Rober t  Car so n,
Prosecutor,

v.

Ho nor abl e  Samue l  Kal is ch , 
10  Just ic e  of  th e  Supr eme  Cour t , 

and  Th o mas  J. Sc ul l y,
Defendants.

>On Certiorari.

R U L E  D IS M IS S I N G  W R I T  O F  C E R T IO R A R I .

T h is cause com in g  on  to be heard b e fo re  the Court, 
and the C ou rt having heard the argum ents o f  counsel 
fo r  the respective parties, and having considered the 
reasons filed, and being o f  the op in ion  that said writ o f 
certiorari should be dism issed w ithout costs,

It is O rd ered  that the W r it  o f  C ertiorari heretofore 
a llow ed  in the above entitled cause be and the same is 
hereby dism issed w ithout costs.

E ntered  N ovem ber 28, 1916.
O n  m otion  o f  

Th o mas  P . Fa y ,
A ttorn ey  o f  D efendants.

3 0  A  true copy.
W m. C. Gebhar dt , Clerk.
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Ro ber t  Car s on ,
P r o s e c u t o r -A p p e l la n t ,

10
v s .

> O n  C e r t io r a r i .

Ho no r abl e  Sa mu e l  K a l is o h , 
J u s t ic e  o f  th e  S u p r e m e  C o u r t ,  
a n d  T h o m a s  J .  S c u l ly ,

D e fe n d a n ts -R e s p o n d e n ts .

BRIEF FOR DEFENDANT-RESPONDENT 20 
SCULLY.

T h e l im it e d  t im e  a t  c o u n s e ls ’ d is p o s a l  c a u s e s  
them  t o  r e f r a in  f r o m  a t t e m p t in g  a n y  g e n e r a l  d i s -
cu ss ion , a n d  t o  ta k e  u p  th e  r e a s o n s  o f  th e  P r o s e -
cu to r  seriatum  a n d  s ta te  o u r  p o s i t io n  w it h  r e s p e c t  
to  each .

T h e f ir s t  r e a s o n  is  t h a t  th e  J u s t i c e  o f  th e  S u -
p rem e C o u r t  w h o  m a d e  th e  o r d e r  f o r  th e  r e c o u n t  
w as w ith o u t  a u t h o r i t y  o r  ju r i s d i c t i o n  t o  m a k e  it .

T h e  o r d e r  w a s  m a d e  u n d e r  S e c t io n  15 9 , R e v .
1898, C o m p . S ta t .,  p . 2 1 2 5 . T h a t  s e c t io n  d is t in c t ly  
p ro v id e s  t h a t  u p o n  a p p l i c a t io n  “ t o  a n y  J u s t i c e  o f  
the S u p re m e  C o u r t ”  h e  s h a l l  b e  a u t h o r iz e d  t o  o r -
der, e tc . T h e  s e c t io n  in  q u e s t io n  p r o v id e s  t h a t  
an y  c a n d id a te  a t  a n y  e le c t io n  m a y  m a k e  th e  s a id  
a p p lic a t io n . 4 0
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A s  S c u l ly  w a s  a  c a n d id a t e  a t  th is  e le c t io n , an d  
a s  th e  o f f ic e r  t o  w h o m  h e  a p p l ie d  w a s  a  J u s t ic e  o f  
th e  S u p r e m e  C o u r t ,  a n d  a s  th e  s e c t io n  d is t in c t ly  
a u th o r iz e s  a  J u s t i c e  o f  th e  S u p r e m e  C o u r t  u p o n  
s u c h  a p p l i c a t io n  t o  m a k e  s u c h  a n  o r d e r ,  i t  is  d iffi-
c u l t  t o  see  u p o n  w h a t  le g it im a t e  g r o u n d  th e re  ca n  
b e  b a s e d  a n y  a r g u m e n t  t h a t  th e  J u s t i c e  o f  th e  S u -
p r e m e  C o u r t  w h o  m a d e  th e  o r d e r  w a s  w ith o u t  au -
t h o r i t y  o r  ju r i s d i c t i o n  t o  m a k e  it .

10 A  b r i e f  r e v ie w  o f  th e  h is t o r y  o f  th is  p a r t ic u la r  
s u b je c t  o f  l e g is la t io n  d e m o n s t r a te s  th e  p r o p r ie ty  
o f  th e  a p p l i c a t io n  a n d  o f  th e  o r d e r  a n d  o f  th e  ju r -
i s d i c t io n  t o  m a k e  th e  sa m e .

S o  fa r  a s  is  k n o w n , th e  f ir s t  a t t e m p t  t o  p la ce  
c o r r e c t iv e  p o w e r  in  th e  c o u r t s  o v e r  e le c t io n  m a t-
t e r s  w a s  b y  le g is la t io n  in  th e  y e a r  1 8 7 6  (P a m . 
L a w s  1 8 7 6 , p . 1 63 , G e n . S ta t .,  p . 129 5 , et seq .). 
T h a t  A c t ,  S e c t io n s  1 0 0  t o  115 , in c lu s iv e ,  p ro v id e d  
f o r  c o n t e s t e d  e le c t io n  o f  c o u n t y ,  t o w n s h ip  o r  c ity  

20 o ffic e s  r e q u ir in g  a  p e t i t io n  in  w r i t in g  t o  b e  filed, 
i t s  e n d o r s e m e n t  b y  f i f t e e n  q u a l i f ie d  v o te r s ,  a n d  the 
s ta te m e n t  o f  c e r t a in  m a t e r ia l  m a t te r s  a n d  d u e  v e r -
i f i c a t io n  b y  a t  le a s t  t w o  o f  th e  p e t it io n e r s .  B y  S ec -
t io n s  1 1 6  t o  121, in c lu s iv e ,  p r o v is io n  w a s  m a d e  fo r  
c o n t e s t in g  th e  e le c t io n  o f  m e m b e r s  o f  th e  L e g is la -
tu r e  a n d  o f  C o n g r e s s  t o  th e  e x t e n t  t h a t  th e y  p r o -
v id e d  a  m e a n s  o f  g iv in g  n o t ic e ,  o b t a in in g  th e  a t-
t e n d a n c e  o f  w itn e s s e s , t a k in g  th e ir  d e p o s it io n s  and  
t r a n s m it t in g  th e  sa m e  t o  th e  p r o p e r  b o d y  w here 

3 0  th e  in c u m b e n t  w o u ld  ta k e  h is  s e a t  a n d  w h e re  the 
p e r s o n  c o n t e s t in g  h is  e le c t io n  in te n d e d  t o  m a k e  a 
c o n te s t .  T h e re  w a s  n o  p r o v is io n  in  th is  A c t  p r o -
v id in g  f o r  a  r e c o u n t  a s  s u ch , o r  f o r  a n y  oth er 
m e th o d  o f  c o n t e s t in g  e le c t io n s  th a n  th o s e  above 

r e fe r r e d  t o .
T h e  f ir s t  A c t  t h a t  p r o v id e d  p u r e ly  f o r  a  r e co u n t  

W as t h a t  o f  18 8 0 , p a g e  2 2 9 , G en . S ta t . 132 7 , S ec-
t i o n  1 95 . T h is  w a s  a  s u p p le m e n t  t o  th e  A c t  o f  
1 8 7 6  a b o v e  r e fe r r e d  t o  a n d  p r o v id e d  f o r  a  re co u n t 

4 0  w it h  r e s p e c t  t o  m e m b e r s  o f  th e  S e n a te  o r  o f  the 

A s s e m b ly .
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T h is  A c t  b e g a n  “ W h e n e v e r  a n y  c a n d id a t e  a t  a n y  
e le c t io n  in  th is  S ta te  f o r  m e m b e r  o f  th e  S e n a te  o r  
o f  th e  A s s e m b ly ,”  e tc , I t  fu r th e r  p r o v id e d  t h a t  
the J u s t ic e  o f  th e  S u p r e m e  C o u r t  i f  h e  f o u n d  
e rro rs  ju s t i f y in g  th e  s a m e  m ig h t  “ r e v o k e  th e  c e r -
tifica te  o f  e le c t io n  a lr e a d y  is s u e d  t o  a n y  p e r s o n  as 
m em ber o f  th e  S e n a te  o r  m e m b e r  o f  th e  A s s e m b ly , 
and  s h a ll o r d e r  t o  b e  is s u e d  in  it s  p la c e  a n o th e r  
ce r tifica te , d u ly  a t t e s t e d  u n d e r  th e  s e a l o f  th e  
co u n ty , t o  th e  p e r s o n  w h o  s h a l l  b e  f o u n d  t o  h a v e  10 
re ce iv ed  a  m a jo r i t y  o f  th e  v o te s  c a s t  a t  s u c h  e le c -
tion , w h ic h  la t t e r  c e r t i f i c a t e  s h a l l  s u p e r s e d e  a l l  
others, a n d  e n t i t le  th e  h o ld e r  t h e r e o f  t o  th e  sa m e  
rig h ts  a n d  p r iv i lg e s  a s  a  m e m b e r  o f  th e  S e n a te  o r  
m em ber o f  th e  A s s e m b ly , as  i f  s a id  c e r t i f ic a t e  h a d  
been is s u e d  b y  th e  C o u n t y  B o a r d  o f  C a n v a s s e r s .”

B y  a  s u p p le m e n t  p a s s e d  in  1 8 9 0  ( P .  L ., 18 9 0 , 
p. 361, G en . S ta t . 1 3 3 2 , S e c t io n  23 3 , et seq. ) ,  th e r e  
w ere n u m e r o u s  c h a n g e s  in  t h e  la w , a m o n g  th e m  
S e ct io n  52  o f  t h e  A c t ,  S e c t io n  2 8 4  G é n . S ta t .,  p . 20 
1341, w h e r e b y  p r o c e e d in g s  m ig h t  b e  h a d  b e fo r e  a  
J u s t ice  o f  th e  S u p r e m e  C o u r t  t o  h a v e  a n  e le c t io n  
set a s id e  a n d  a  n e w  e le c t io n  h a d  u p o n  th e  p e t i t io n  
c o n ta in in g  c e r ta in  s ta te m e n ts  a n d  s ig n e d  b y  a t  
least tw e n ty -f iv e  le g a l  v o te r s ,  e tc . T h is  s e c t io n  r e -
la t in g  as i t  d id  t o  a n y  e le c t io n  in  a n y  e le c t io n  d is -
t r ic t  a n d  r e fe r r in g  t o  a n y  c a n d id a t e  o r  c a n d id a te s  
w ou ld  seem  t o  h a v e  b e e n  b r o a d  e n o u g h  t o  h a v e  ju s -
tified  th e  ju d g e ,  u p o n  p r o p e r  p r o o fs ,  t o  n u l l i f y  a n y  
e le c t io n  f o r  a n y  o f f ic e  a n d  o r d e r  a  n e w  e le c t io n . 30 
H ow ev er , th is  s e c t io n  w a s  f o u n d  s o  im p e r fe c t  a n d  
in co m p le te  a s  t o  b e  w h o l ly  in e f fe c t iv e  a n d  n u g a -
to ry  (R o b er ts  vs. S h a fer, 63  N . J . L a w , 1 82 , a t  
1 8 3 ). a n d  a  s u b s t itu te  w a s  p r o v id e d  in  1895 .

T h e A c t  o f  M a r c h  25 , 1 8 9 5  ( P .  L ., 659 , G e n .
Stat. 1 3 6 7 ) p r o v id e d  in  th e  th ir t e e n th  s e c t io n  p r o -
ceed in g s  t o  o b ta in  a  r e c o u n t  b y  a n y  c a n d id a t e  f o r  
an y  office .

T h e . Section in question also provides “that if 
any candidate for any office w ithin ten days after 40
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a n y  e le c t io n  s h a ll  p r a y  a  r e c o u n t  o f  th e  w h o le  o r  
a n y  p a r t  o f  t h e  v o te , b y  h is  p e t i t io n  in  w r it in g  t o  
o n e  o f  t h e  J u s t ic e s  o f  t h e  S u p r e m e  C o u r t ,”  c e r ta in  
p r o c e e d in g s  s h o u ld  b e  ta k e n , a n d  “ i t  s h a ll  b e  th e  
d u t y  o f  s u c h  J u s t i c e  t o  o r d e r  s u c h  r e c o u n t  t o  be 
t a k e n ,”  e t c . ; a n d  i t  fu r t h e r  p r o v id e d  t h a t  “ o n  th e  
c o n c lu s io n  o f  s u c h  r e c o u n t  th e  s a id  J u s t i c e  shall 
c e r t i f y  t h e  r e s u l t  t h e r e o f ,  w h ic h  c e r t i f i c a t e  sh a ll 
ta k e  th e  p la c e  o f  th e  c e r t i f ic a t e  o r ig in a l ly  issu ed  

10 b y  th e  c a n v a s s in g  b o a r d .”
T h e  n e x t  m a t e r ia l  l e g is la t io n  w a s  t h e  re v is io n  

o f  1 8 9 8  ( P .  L ., 18 9 8 , p . 2 3 7 , et seq., C o m p . S ta t ., p. 
2 0 7 3 , et seq .). S e c t io n s  153  t o  15 8 , in c lu s iv e ,  c o n -
t a in  p r o v is io n s  f o r  c o n t e s t in g  e le c t io n s  f o r  m em -
b e rs  o f  th e  L e g is la t u r e  a n d  C o n g r e s s  b y  n o t ic e  o f  
c o n t e s t ,  t a k in g  o f  d e p o s it io n s  a n d  f i l in g  o f  th e  sam e 
w ith  th e  p r o p e r  b o d y . S e c t io n s  159 , et seq., p r o -

v id e  f o r  t h e  r e c o u n t  o f  v o te s .
S e c t io n  159  ta k e s  th e  p la c e  o f  th e  A c t  o f  1895, 

2 0  P . L . ,  659 , G e n . S ta t .,  13 6 3 , S e c t io n  13. S e c t io n  
1 5 9  o f  t h e  A c t  o f  1 8 9 8  p r o v id e s  t h a t  “ w h e n e v e r  an y  
c a n d id a t e  a t  a n y  e le c t io n  s h a ll  h a v e  r e a s o n  t o  be-
l ie v e  * * * h e  m a y , w it h in  te n  d a y s  a f t e r  such
e le c t io n  a p p ly  t o  a n y  J u s t i c e  o f  th e  S u p r e m e  C ou rt, 
w h o  s h a l l  b e  a u th o r iz e d  t o  o r d e r  a n d  c a u s e  * * *•”  

I t  w i l l  b e  o b s e r v e d  t h a t  w h i le  th e  p r e v io u s  A c t  
o f  1 8 9 5  q u o t e d  a b o v e  r e q u ir e d  th e  c a n d id a t e  t o  p ra y  
th e  C o u r t  b y  a  p e t i t io n  in  w r i t in g ,  t h e r e  is  n o  such  
r e q u ir e m e n t  in  th e  p r e s e n t  e x is t in g  S e c t io n .

3Q T h e  A c t  o f  1 8 9 8  w a s  in te n d e d  t o  p r o v id e  a  co m -
p le t e  s ch e m e  f o r  a l l  e le c t io n s  h e ld  w ith in  th e  S tate  
o f  N e w  J e r s e y , a n d  b y  v a r io u s  S e c t io n s  d e a ls  w ith  
th e  n o m in a t io n  o f  v a r io u s  c a n d id a te s  f o r  v a riou s  
o ffice s , in c lu d in g  m e m b e rs  o f  C o n g r e s s , f o r  th e  reg -
u la t io n  o f  th e  e x p e n d itu r e s  b y  th e  c a n d id a te s , the 
c o m m it te e s  f o r  th e  c a n d id a te s ,  th e  in c lu s io n  o f  the 
n a m e s  o f  th e  c a n d id a te s  o n  t h e  b a l lo t ,  th e  m eth od  
o f  v o t in g  f o r  th e  c a n d id a te s  a n d  o f  c e r t i f y in g  the 
r e s u lts , e t c .,  a n d  in  e a c h  o f  th e s e  in s ta n c e s  the 

4 0  c a n d id a te s  f o r  m e m b e r s  o f  C o n g r e s s  a r e  sp ec ifi-

c a l ly  o r  im p l ie d ly  in c lu d e d .
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I t  is  th u s  d e m o n s t r a t e d  t h a t  u n d e r  th e  E le c -
t io n  L a w s  o f  N e w  J e r s e y  a s  th e y  e x is t  t o -d a y  e le c -
tion s  f o r  m e m b e rs  o f  C o n g r e s s  a r e  r e g u la te d  th e r e -
by, th e re  b e in g  n o  A c t s  o f  C o n g r e s s  a t t e m p t in g  t o  
in te r fe re  o r  r e g u la te  t h e  S ta te  p r o v is io n s  in  th e s e  
resp ects , a n d  t h a t  S e c t io n  15 9  w h ic h  in v e s ts  a n y  
ca n d id a te  a t  a n y  e le c t io n  w ith  c e r t a in  r ig h t s  in -
d is p u ta b ly  in c lu d e s  a  c a n d id a t e  f o r  C o n g r e s s  
voted  f o r  a t  a n  e le c t io n  h e ld  in  th e  S ta te  o f  N e w  

J ersey . 10
O u r o p p o n e n t  a t ta c k s  th e  ju r i s d i c t io n  o f  th e  

J u s t ice  o f  th e  S u p r e m e  C o u r t  t o  m a k e  th e  o r d e r  
fo r  th e  r e c o u n t  u p o n  th e  g r o u n d  t h a t  S e c t io n  159  
m ust be  c o n f in e d  t o  c o u n t y  o ffic e s . T h is  c o n t e n -
t io n  is  c o m p le t e ly  m e t  a n d  o v e r t h r o w n  b y  t h e  r e a -
so n in g  o f  M r . J u s t i c e  K a l is c h  w r i t in g  th e  o p in io n  
o f  th e  S u p r e m e  C o u r t  a n d  b y  th e  a u t h o r i t ie s  c i t e d  
th ere in . S in c e , h o w e v e r , t h is  i s  t h e  s o le  p o in t  o f  
any  s u b s ta n c e  o n  b e h a l f  o f  o u r  o p p o n e n t ,  w e  fe e l  
we sh o u ld  c a s t  a n y  l ig h t  t h a t  is  p o s s ib le  u p o n  it .  20 

O u r o p p o n e n t ’ s a r g u m e n t  is  t h a t  a  c la u s e  in  th e  
159th S e c t io n  p r o v id e s  t h a t  in  ca s e  t h e  r e c o u n t  
changes th e  r e s u lt ,  th e  ju s t i c e  “ s h a l l  r e v o k e  th e  
ce r tif ica te  o f  e le c t io n  a lr e a d y  is s u e d  t o  a n y  p e r s o n , 
and s h a ll is s u e  in  i t s  p la c e  a n o t h e r  c e r t i f i c a t e  in  
fa v or  o f  th e  p a r t y  w h o  s h a l l  b e  f o u n d  t o  h a v e  r e -
ce ived  a  m a jo r i t y  o f  th e  v o te s  c a s t  a t  s u c h  e le c t io n ” ; 
and  a ls o  b e c a u s e  in  th e  1 6 0 th  S e c t io n  i t  is  p r o v id e d  
th at th e  c e r t i f ic a te  is s u e d  b y  t h e  ju s t i c e  s h a l l  b e  
filed w ith  th e  c le r k  o f  t h e  c o u n t y  o r  o f  th e  m u n ic -  30 
ip a lity  a n d  t h a t  s u ch  c le r k  s h a l l  m a k e  a n d  c e r t i f y  
a c o p y  a n d  d e liv e r  i t  t o  th e  p e r s o n  w h o  s h a l l  b e  s o  
d e c la re d  e le c te d , a n d  in  ca s e  o f  a n  e le c t io n  f o r  
sen a tor , m e m b e rs  o f  th e  a s s e m b ly  o r  a n y  c o u n t y  
office, th e  c o u n t y  c le r k  s h a l l  l ik e w is e  t r a n s m it  a n -
o th er  c o p y  o f  s u ch  c e r t i f i c a t e  t o  t h e  S e c r e t a r y  o f  
S ta te ; a n d  a ls o  b e c a u s e  in  th e  1 6 1 s t  S e c t io n  i t  is  
p ro v id e d  t h a t  th e  a p p l i c a n t  f o r  t h e  r e c o u n t  s h a l l  
d e p o s it  s u ch  su m  w ith  th e  c o u n t y  c le r k  a s  th e  J u d g e  
shall o r d e r , o r  i f  th e  J u d g e  s h a l l  s o  o r d e r ,  s h a l l  f i le
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w ith  th e  c o u n t y  c le r k  a  b o n d  “ t o  th e  in c u m b e n t .”
B a s e d  u p o n  th e s e  th in g s  o u r  o p p o n e n t  a rgu es  

t h a t  th e  ju r i s d i c t io n  o f  th e  J u s t i c e  is  r e s t r ic t e d  to  
c o u n t y  o r  m u n ic ip a l  o ffic e rs .

I n  th e  f ir s t  p la c e  i t  s h o u ld  b e  p o in t e d  o u t  th a t 
in i t ia l ly  th e  r e c o u n t  s ta tu te  o f  18 8 0 , c i t e d  above , 
w a s  c o n f in e d  t o  m e m b e r s  o f  th e  S ta te  S e n a te  an d  
o f  th e  A s s e m b ly . W h e n  th e  L e g is la tu r e  ca m e  to  
d e a l-w ith  th e  sa m e  s u b je c t  m a t t e r  in  1 8 9 5  i t  is  q u ite  
e v id e n t  t h a t  i t  in te n d e d  t o  e x te n d  th e  r e c o u n t  p r o -
v is io n  t o  a l l  a n d  n o  lo n g e r  c o n f in e  i t  t o  a n y  lim ite d  
c la s s  o f  c a n d id a te s . I n  th e  a c t  p a s s e d  t h a t  yea r, 
a b o v e  c it e d , i t  w a s  p r o v id e d  t h a t  a n y  c a n d id a te  fo r  
a n y  o f f ic e  m ig h t  h a v e  a  r e c o u n t  a n d  t h a t  th e  J u d g e , 
i f  th e  r e s u lt  o f  th e  r e c o u n t  c h a n g e d  th e  r e s u lt  o f  
th e  e le c t io n ,  m ig h t  s u b s t it u t e  h is  c e r t i f ic a te  f o r  the 
c e r t i f ic a te  is s u e d  b y  th e  c o u n t y  b o a r d  o f  ca n v a ssers . 
W h e n  th e  L e g is la tu r e  n e x t  c a m e  t o  d e a l  w ith  th e  
m a t t e r  in  th e  c o m p r e h e n s iv e  A c t  o f  18 9 8 , w h ich  as 
th e  c o u r t  w i l l  r e c a l l  w a s  a  r e v is io n  o f  th e  e le c t io n  
la w s , i t  r e ta in e d  t h e  b r o a d  p r o v is io n s  th e n  in  the 
la w  s o  th a t  i t  a p p l ie d  t o  a n y  c a n d id a t e  a t  a n y  e le c -
t io n  ; i t  s t r u c k  o u t  a l l  p r o v is io n s  r e q u ir in g  p e t it io n s , 
v e r i f i c a t io n s  a n d  th e  l ik e , a n d  s im p lif ie d  th e  p r o ce -
d u r e  a n d  u n d o u b te d ly  in te n d e d  t h a t  th e  r e s u lt  o f  
th e  r e c o u n t ,  i f  f o u n d  t o  c h a n g e  th e  r e s u lt  o f  the 
e le c t io n , s h o u ld  be  e f fe c tu a te d  b y  s u b s t i t u t in g  th e  
c e r t i f i c a t e  o f  e le c t io n  m a d e  b y  th e  J u d g e  f o r  the 
c e r t i f i c a t e  o f  e le c t io n  m a d e  b y  th e  c o u n t y  b o a r d  o f  
c a n v a s s e rs . I t  d o e s  r e fe r  t o  th e  c e r t i f ic a te  o f  e le c -
t io n  is s u e d  t o  a  p e r s o n  a n d  t o  th e  n e w  ce r t if ica te  
t o  b e  is s u e d  in  fa v o r  o f  th e  p a r t y  w h o  s h a ll  be 
f o u n d  t o  h a v e  r e c e iv e d  a  m a jo r i t y  o f  th e  v o te s .

S e c t io n  159  u n d o u b te d ly  in te n d e d  t o  p r o v id e  a  
s u p p le m e n t  t o  th e  e le c t io n  m a c h in e r y  o f  th e  s ta te  
p r o v id in g  f o r  a  s u m m a r y  p r o c e e d in g  b y  w a y  o f  r e -
c o u n t ,  s o  t h a t  th e  r e s u lts  o f  t h e  v o te s  c o r r e c t ly  
c o u n t e d  a n d  c r e d it e d  s h o u ld  b e  s u b s t i t u t e d  f o r  th e  
in c o r r e c t  r e tu r n s  in i t ia l ly  m a d e . I m p l i c i t  in  ev ery  
l in e  o f  th is  s e c t io n  is  th e  id e a  t h a t  th e  r e c o u n t  sh a ll
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tak e p la c e  u n d e r  th e  s u p e r v is io n  o f  th e  J u d g e  a n d  
th a t he s h o u ld  c o r r e c t  th e  r e tu r n s  in  a c c o r d a n c e  
w ith  th e  r e s u lts  o f  th e  r e c o u n t .  T h e  p r o v is io n  w ith  
re sp ect  t o  in v o k in g  th e  c e r t i f ic a te s  o f  e le c t io n  i s -
su ed  t o  p e r s o n s  a n d  is s u in g  a  c e r t i f ic a t e  b y  th e  
J u d g e  t o  t h e  p e r s o n  f o u n d  b y  h im  t o  b e  e le c t e d  
w as in g r a ft e d  u p o n  t h is  in i t ia l  c o n c e p t io n  so  a s  
to  c o v e r  th e  c a s e s  w h e r e  a  r e c o u n t  w a s  n o t  h a d  in  
tim e t o  b e  s e l f -e x e c u t in g . T h e  m o s t  o r g a n ic  t h in g  
in  a ll  e le c t io n s  is  th e  c o u n t in g  a n d  th e  c r e d i t in g  
o f  th e  v o te s , i t  m a k in g  l i t t le  d i f f e r e n c e  w h a t  v o te s  
are  a c t u a l ly  in  a  b a l lo t  b o x  i f  r e tu r n s  in c o r r e c t ly  
sta te  th e  r e s u lt .  I n  o r d e r  t h a t  th e  r e s u lt s  s h o u ld  
be c o r r e c t ly  s ta te d  t h e  L e g is la tu r e  p r o v id e d  th e  
m a ch in e ry  s e t  f o r t h  in  S e c t io n  159 , a n d , o f  c o u r s e , 
in ten d ed  t h a t  th e  c o r r e c t  r e s u lts  s h o u ld  ta k e  th e  
p la ce  o f  th e  in c o r r e c t  r e s u lts  t h r o u g h o u t  th e  e n t ir e  
p rocess  p r o v id e d  fo r .  B u t  i t  m ig h t  w e l l  h a p p e n  
th a t s o m e th in g  m o r e  t h a n  t h is  w a s  n e c e s s a r y  t o  
ca rry  o u t  th e  p u r p o s e  t h a t  th e  L e g is la tu r e  h a d  in  
m ind , a n d  t h e r e fo r e  th e y  w e n t  fu r t h e r  th a n  m e r e ly  
p ro v id in g  t h a t  c o r r e c t  r e s u lt s  s h o u ld  b e  s u b s t itu te d  
th ro u g h o u t  f o r  in c o r r e c t  r e s u lts , a n d  p r o v id e d  t h a t  
i f  a c e r t i f ic a te  o f  e le c t io n  h a d  b e e n  is s u e d  u p o n  th e  
in c o r re c t  r e s u lt s  th e  J u s t i c e  s h o u ld  h a v e  th e  a d d e d  
p ow er o f  r e v o k in g  t h a t  c e r t i f ic a te  a n d  s u b s t i t u t in g  
on e  o f  h is  o w n . S o  t h a t  in  th e  c a s e  a t  b a r  S e c t io n  
159 a u th o r iz e s  th e  r e c o u n t  a n d  a u th o r iz e s  th e  
J u stice  t o  s u b s t it u t e  th e  r e s u lt s  o f  th a t  r e c o u n t ,  
if  th ey  s h o w  t h a t  th e  o r ig in a l  r e tu r n s  w e re  in -
co rre c t , f o r  s u ch  in c o r r e c t  r e tu r n s  th r o u g h o u t ,  a n d  
w h erev er  s u ch  in c o r r e c t  r e tu r n s  a r e  n o w  fi le d  b y  
law . I t  fu r th e r  a u th o r iz e d  h im , i f  th e  ca s e  is  a n  
ap t on e  in  w h ic h  t o  a p p ly  s u ch  r e m e d y , t o  r e v o k e  
a c e r t if ic a te  o f  e le c t io n  b a s e d  u p o n  th e  in c o r r e c t  
re tu rn s  a n d  b a s e  o n e  o f  h is  o w n  u p o n  th e  c o r r e c t  

re tu rn s.
S u m m a r iz in g  o u r  v ie w  a b o v e  e x p r e s s e d  o f  th e  

p ro p e r  c o n s t r u c t io n  o f  S e c t io n  1 59 , w e  in s is t  t h a t  
it c le a r ly  in te n d e d  t o  p r o v id e  f o r  th e  r e s u lt s  o f  th e
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r e c o u n t  b e in g  m a d e  e f fe c t iv e  t h r o u g h o u t  th e  e n tire  
e le c t io n  m a c h in e r y  b y  s u b s t i t u t in g  th e  J u d g e ’s 
o r d e r ,  s ta te m e n t  o r  c e r t i f i c a t e  o f  th e  c o r r e c t  re su lts  
in  p la c e  o f  th e  in c o r r e c t  r e s u lts  w h e r e v e r  su ch  in -
c o r r e c t  r e s u lts  h a d  t h e r e t o fo r e  w ith in  th e  e le c t io n  
m a c h in e r y  b een  d e p o s it e d  o r  f ile d . W h e n  i t  cam e 
t o  d e a l w ith  p e r s o n s  o u t s id e  o f  th e  e le c t io n  m a -
c h in e r y , p e r s o n s  o th e r  th a n  th e  e le c t io n  b o a r d s  and  
o ffic e r s  o f  th e  g o v e r n m e n t  c h a r g e d  w ith  d u t ie s  w ith- 
r e s p e c t  t o  e le c t io n s ,  i t  w a s  n e c e s s a r y  t o  g iv e  the 
J u d g e  e x p r e s s  p o w e r  t o  e f fe c tu a te  th e  r e s u lts  o f  th e  
r e c o u n t  as  t o  su ch  o u t s id e  p e r s o n s , a n d  it  th e re -
u p o n  a n d  t h e r e fo r  p r o v id e d  t h a t  th e  c e r t i f ic a te  o f  
su ch  t h ir d  p e r s o n  s h o u ld  b e  c a n c e lle d  a n d  a new  
o n e  s h o u ld  be  is s u e d  t o  th e  p e r s o n  w h o m  th e  J u d g e  
f o u n d  w a s  e le c t e d  b y  th e  c o r r e c t  c o u n t  o f  the 
b a llo ts .

I f ,  h o w e v e r , th e  c o u r t  s h o u ld  n o t  a g r e e  w ith  th is  
c o n s t r u c t io n ,  th e n , i t  is  r e s p e c t fu l ly  s u b m it te d  th a t  
a t  m o s t  th e  s ta tu to r y  la n g u a g e  e m p lo y e d  sh ou ld  
be  c o n s id e r e d  a s  m e r e ly  in a p t  t o  e x p r e s s  w h a t  w as 
a p p a r e n t ly  in  th e  le g is la t iv e  m in d .

T h e  p r o v is io n s  w ith  r e s p e c t  t o  f i l in g  in  th e  c o u n ty  
c le r k ’ s o ffic e  o r  in  th e  c le r k  o f  th e  m u n ic ip a l i t y  a re  
im m a te r ia l .  I f  s u ch  f i l in g  w o u ld  e f fe c tu a te  th e  
p u r p o s e  o f  th e  A c t ,  w e l l  a n d  g o o d ; i f  n o t ,  i t  is  h a rm -
le s s  t h a t  th e  p r o v is io n  is  in  th e  la w .

W it h  r e s p e c t  t o  th e  p r o v is io n s  o f  S e c t io n  161, 
th e  f ir s t  p r o v is io n  d o e s  n o t  in  a n y  w a y  r e fe r  to  
a n y  in c u m b e n t ,  b u t  s im p ly  r e q u ir e s  th e  d e p o s it  o f  
a s u m  o f  m o n e y , a n d  th a t  p a r t  o f  th e  s e c t io n  w h ich  
d o e s  r e fe r  t o  a n  in c u m b e n t  is  h a r m le s s  a s  a g a in st  
u s , b e c a u s e  u n d e r  th e  1 6 4 th  S e c t io n  th e  t e r m  in c u m -
b e n t  in  th e  A c t  is  s ta te d  t o  m e a n  th e  p e r s o n  w h om  
th e  c a n v a s s e r s  d e c la r e d  e le c te d . I n  a n y  p r o p e r  use 
o f  th e  t e r m  w h e r e  a  c e r t i f ic a t e  o r  s ta te m e n t  o r  d e c -
la r a t io n  in d ic a te s  t h a t  o n e  p e r s o n  h a s  r e c e iv e d  m ore  
v o te s  t h a n  a n o th e r  f o r  th e  s a m e  o ffice , h e  is  d e -
c la r e d  o r  c e r t i f ie d  o r  s ta te d  t o  b e  c h o s e n  o r  e le c te d ; 
i t  m a y  b e  t h a t  h e  is  n o t  e n t i t le d  t o  th e  o ffice  b y
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rea son  o f  h a v in g  b e e n  e le c t e d  o r  c h o s e n  in  a  c a n -
vass o f  th e  v o te s  o f  a  p a r t i c u la r  d i s t r i c t  o r  c o u n ty ,  
b u t w ith  r e s p e c t  t o  th e  r e tu r n s  o f  t h a t  c o u n t y  i t  
is p r o p e r  t o  s a y  t h a t  a l l  th o s e  w h o  a r e  s h o w n  o r  
d e c la re d  th e r e b y  t o  h a v e  r e c e iv e d  a  m a jo r i t y  o f  
the v o te s  f o r  t h e  r e s p e c t iv e  o ffic e s  a r e  s h o w n  b y  
th ose  r e tu r n s  t o  h a v e  b e e n  e le c t e d  s o  f a r  a s  th o s e  
re tu rn s  a re  c o n c e r n e d . I n  a n y  e v e n t  h e r e  a g a in  
the le g is la tu r e  s h o u ld  b e  d e e m e d  t o  h a v e  m e r e ly  
ch osen  a n  in a p t  p h r a s e  t o  c o n v e y  i t s  c le a r  in te n -  10 
tion .

In  th e  c a s e  o f  G age v s . C lark , 51  N . J .  L a w ,
9 7 ; 15 A t l .  8 31 , in  th e  S u p r e m e  C o u r t ,  J u s t ic e s  
D u p u e , V a n  S ic k le  a n d  D ix o n  s a t , a n d  J u d g e  D ix o n  
w ro te  th e  o p in io n  o f  th e  c o u r t .  T h is  w a s  a  c o n -
tested  e le c t io n  c a s e  f o r  th e  o ffic e  o f  ju s t i c e  o f  th e  
peace. I t  w a s  a r g u e d  b y  th e  p r o s e c u t o r  o f  th e  w r it  
o f  c e r t io r a r i  t h a t  s in c e  S e c t io n  1 1 1  o f  th e  s ta tu te  
u n d er  w h ic h  th e  p r o c e e d in g s  w e r e  h a d  p r o v id e d  
th a t a  s u c c e s s fu l  c o n t e s t a n t  s h a l l  b e  “ e n t i t le d  t o  20 
Lis c e r t i f ic a te ,”  a n d  t h a t  “ th e  c e r t i f i c a t e  o f  e le c t io n ”  
o f  th e  d e fe a te d  in c u m b e n t  s h a l l  b e  a n n u lle d , th e  
law  d id  n o t  a p p ly  t o  ju s t i c e  o f  th e  p e a c e  b e c a u s e  
th ey  d o  n o t  r e c e iv e  c e r t i f i c a t e s  o f  e le c t io n .  T h e  a r -
gu m en t w a s  id e n t ic a l  w i t h  t h a t  m a d e  in  th e  c a s e  
a t b a r . T h e  p r o s e c u t o r  a r g u e d  t h a t  th e  J u d g e  o r  
co u r t  h a d  n o  ju r i s d i c t i o n  b e c a u s e  b y  th e  te r m s  o f  
the la w  i t  d id  n o t  a p p ly  t o  th e  o ffic e  in  q u e s t io n .
T he S u p r e m e  C o u r t  in  d is p o s in g  o f  t h is  c o n t e n t io n  
s a id : “ W e  th in k  th is  c o n c lu s io n  is  t o o  b r o a d  f o r  3 0  
the p re m is e . T h e  f o r m a l  a n n u l lm e n t  o f  a n  o ld  
ce r tif ica te , a n d  g r a n t in g  o f  a  n e w  o n e , a r e  q u ite  
u n im p o r ta n t  f o r  a n y  u s e fu l  o b je c t  a t  w h ic h  th e  
law  a im e d . I t  w o u ld  b e  a n  u n r e a s o n a b le  in t e r -
p r e ta t io n  o f  th e  s ta tu te  t o  c o n f in e  it s  s u b s ta n t ia l  
e n a ctm en ts  w it h in  th e  l im it s  o f  th e s e  p u r e ly  f o r m a l  
p r o v is io n s . I t  is  m u c h  m o r e  r a t io n a l  t o  a s su m e  
th a t  th e  le g is la t u r e  in t e n d e d  t o  g iv e  f u l l  e f fe c t  t o  
w h a t w a s  im p o r t a n t ,  a n d  o v e r lo o k e d  th e  f a c t  t h a t  
w h a t  w a s  in  a l l  ca s e s  im m a t e r ia l  w a s  a ls o  som e - 4 0
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t im e s  in a p t .”  H e  t h e r e fo r e  h e ld  t h a t  th e  c o u r t  
h a d  ju r i s d i c t io n .

T h is  e x a c t ly  m e e ts  th e  p o in t  m a d e  b y  o u r  o p -
p o n e n t  in  th e  c a s e  a t  b a r . T h e  im p o r t a n t  th in g  
t h a t  th e  le g is la t u r e  w a s  d e a l in g  w it h  w a s  a  r e c o u n t  
o f  th e  b a l lo t s  a c t u a l ly  c a s t  a t  th e  e le c t io n , a  re -
c o u n t  b y  th e  s a m e  o ffic e r s  w h o  o r ig in a l ly  c o u n te d  
th e  v o te s  n o w  t o  b e  m a d e  u n d e r  th e  s u p e r v is io n  
o f  a  J u d g e  o f  th e  S u p r e m e  C o u r t  in  o r d e r  th a t  a ll  

10 le g a l  b a l lo t s  in  th e  b o x  s h o u ld  b e  c o u n t e d  f o r  th e  
p e r s o n s  w h o  u n d e r  th e  la w  w e r e  e n t i t le d  t o  th em . 
I t  m u s t  b e  k e p t  in  m in d  th a t  t h is  is  p a r t  o f  th e  
e le c t io n  m a c h in e r y  o f  th e  s t a t e ;  i t  is  in  n o  sense 
a l i t ig a t io n  a n d  d e a ls  w it h  th e  v e r y  fu n d a m e n ta l  
b a s is  o f  a l l  e le c t io n s .  I t  is  in c o n c e iv a b le  th a t  th e  
le g is la t u r e  a f t e r  h a v in g  p r o v id e d  m o s t  c a r e fu l ly  f o r  
o f f ic ia l  b a l lo t s ,  f o r  th e  g r e a te s t  c a r e  in  s e e in g  th a t  
o n ly  s u c h  a r e  c a s t ,  w i t h  m in u te  p r o v is io n  as to  
h o w  s u c h  s h o u ld  b e  c r e d it e d , a n d  d e s ir in g  t o  have 

20 a  s u m m a r y  c o r r e c t io n  o f  e r r o r s  in  th e  a l l  im p o r -
t a n t  m a t te r  o f  p r o p e r ly  c o u n t in g  a n d  c r e d it in g  
s u c h  b a l lo t s ,  s h o u ld  c o n f in e  th is  s a lu t a r y  a n d  a l-
m o s t  e s s e n t ia l  fe a tu r e  t o  a n y  c la s s  o f  c a n d id a te s .

C h ie f  J u s t i c e  B e a s le y  in  C on ger vs. C on very, 
52  N . J .  L a w  a t  p a g e  4 4 4  p o in t s  o u t  t h a t  “ th ere  
a p p e a r s  t o  b e  a  s e t t le d  c o n v ic t io n  o n  t h e  p a r t  o f  
th e  c o m m u n ity ,  t h a t  th e  ju d i c ia r y  s h o u ld  p a r t ic i -
p a t e  in  in v e s t ig a t io n s  o f  t h is  c h a r a c t e r .”  H e  w a s  
t jie r e  d e a l in g  w ith  a  c o n t e s t  a n d  n o t  a  re co u n t . 

30 W h a t  is  t r u e  o f  a  c o n t e s t  is  in f in it e ly  m o r e  re le -
v a n t  in  a  r e c o u n t .  A t  p a g e  4 4 3  h e  p o in t s  o u t  th a t  
th e  p r o c e d u r e  p r o v id e d  f o r  in  th e s e  a c t s  is  s im p ly  
p a r t  o f  th e  e le c t io n  m a c h in e r y  in  o r d e r  t o  se ttle  
in  a  s u m m a r y  m a n n e r  th e  m o s t  e le m e n ta l  th in g s  

c o n c e r n in g  e le c t io n s .
O u r  c o n t e n t io n ,  th e r e fo r e ,  is  t h a t  S e c t io n  159 

p r o v id in g  a s  i t  d o e s  f o r  a  r e c o u n t  a t  th e  b eh est 
o f  a n y  c a n d id a t e  a t  a n y  e le c t io n  w h o  h a s  re a so n  
t o  b e l ie v e  t h a t  e r r o r s  h a v e  b e e n  m a d e  w h ich , i f  

40 ' c o r r e c t e d ,  w o u ld  c h a n g e  th e  r e s u lt ,  m e a n s  ju s t  w h a t  
i t  s a y s . T h a t  w h e r e  th e  s e c t io n  d e a ls  w ith  th e
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c e r t if ic a te  o f  e le c t io n , i t  m e a n s  th e  c e r t i f i c a t e  o f  
th e  r e s u lt  o f  th e  e le c t io n  a s  f o u n d  b y  th e  c o u n t y  
b o a r d  o f  c a n v a s s e r s  a n d  f i le d  in  th e  c o u n t y  c le r k ’ s 
o ffice  a n d  in  th e  o ffic e  o f  th e  S e c r e ta r y  o f  S ta te . 
T h e re fo r e , i f  th e  J u s t i c e  s h o u ld  f in d  e r r o r s  w h ic h  
w o u ld  c h a n g e  th e  r e s u lt ,  h e  s h o u ld  is s u e  a  c e r t i f i -
c a te  t o  ta k e  th e  p la c e  o f  th e  c e r t i f i c a t e  f i le d  b y  
th e  c o u n t y  b o a r d  o f  c a n v a s s e r s . T h is  is  u n q u e s -
t io n a b ly  in  l in e  w it h  th e  in t e n t io n  o f  th e  l e g is la -
tu re  a n d  w e  r e s p e c t fu l ly  in s is t  th a t  i t  is  th e  la n - 10 
g u a g e  in  th e  s e c t io n  in  q u e s t io n . T h e  b o a r d  o f  
c o u n ty  c a n v a s s e r s  is  r e q u ir e d  u n d e r  th e  A c t  t o  
ca n v a ss  a l l  th e  v o te s  c a s t  f o r  a n y  c a n d id a t e  f o r  
a n y  o f f ic e  a n d  t o  s ta te  th e  r e s u lt  o f  s u c h  e le c t io n  
a n d  t o  c e r t i f y  th e  s a m e . I n  e v e r y  p r o p e r  s e n se  o f  
th e  w o r d  t h is  b e c o m e s  a  c e r t i f ic a t e  o f  e le c t io n ,  i. e., 
a  c e r t i f ic a te  o f  th e  r e s u lts  o f  th e  e le c t io n . B e c a u s e  
th e y  a ls o  a r e  r e q u ir e d  t o  d e te r m in e  w h a t  c a n d id a te s  
a re  e le c te d  f o r  c o u n t y  a n d  le s s e r  o ffice s , o u r  o p -
p o n e n t  a r g u e s  t h a t  th e  la t t e r  is  th e  o n ly  c e r t i f ic a t e  20 
r e fe r r e d  t o .  W e  r e s p e c t fu l ly  s u b m it  t h a t  th e  J u s -
t ic e  m a y  w e l l  h o ld  th a t  h e  h a s  p o w e r  t o  a n d  s h o u ld  
re v o k e  o r  a n n u l  th e  c e r t i f i c a t e  o f  e le c t io n  c e r t i f ie d  
b y  th e  c o u n t y  b o a r d  a n d  f i le d  in  th e  c o u n t y  c le r k ’ s 
o ffice  a n d  s e n t  t o  th e  S e c r e ta r y  o f  S ta te , a n d  s h o u ld  
p u t  in  i t s  p la c e  h is  o w n  c e r t i f ic a t e  c o r r e c t ly  s e t -
t in g  f o r t h  th e  r e s u lt  o f  th e  e le c t io n ,  i. e ., th e  n u m -
b e r  o f  v o t e s  c a s t  f o r  th e  r e s p e c t iv e  c a n d id a te s  f o r  

th e  r e s p e c t iv e  o ffice s .
O u r  o p p o n e n t  a r g u e s  t h a t  th e  A c t  s h o u ld  b e  3 0  

h e ld  n o t  t o  a p p ly  a n d  w e  s h o u ld  b e  d e p r iv e d  o f  
th e  b e n e f it  o f  o b t a in in g  th e  r e c o u n t  a n d  s h o u ld  
n o t  h a v e  th e  o r d e r  f o r  a  r e c o u n t  b e c a u s e  th e  J u d g e  
h a d  n o  ju r i s d i c t io n ,  a n d  th e  r e a s o n  h e  h a d  n o  ju r i s -
d ic t io n  is  b e c a u s e , h e  s a y s , th a t  th e  c e r t i f i c a t e  th e  
J u d g e  is  a u t h o r iz e d  t o  m a k e  w i l l  b e  in e f fe c t iv e  f o r  
us a n d  w e  c a n n o t  o b t a in  f r o m  t h a t  J u d g e  a  c e r -
t i f ic a te  o f  e le c t io n  o f  th e  c h a r a c t e r  th a t  w i l l  d o  

u s  a n y  g o o d .
W e  h a v e  a lr e a d y  in d ic a t e d  th a t  w e  th in k  t h is  is  4 0  

u n s o u n d  r e a s o n in g  a n d  is  n o t  a  p r o p e r  c o n s tr u e -
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t io n  o f  th e  la w , h u t  w e  fu r th e r  in s is t  th a t  e v e n  i f  
Id s  in t e r p r e t a t io n  o f  th e  m e a n in g  o f  t h a t  p a r t  o f  
th e  s e c t io n  i s  t r u e ,  i t  d o e s  n o t  in  a n y  w a y  in te r -
fe r e  w ith  th e  ju r i s d i c t i o n  o f  th e  c o u r t  t o  o r d e r  
a r e c o u n t  a n d  c o n s e q u e n t ly  o u r  r ig h t  t o  h a v e  th e  
sa m e . F o r t u n a t e ly  f o r  u s  th e  m o s t  s u c c in c t  a n d  
u s e fu l  a r g u m e n t  t o  s u s ta in  o u r  p o in t  w a s  m a d e  
u p o n  a  p r e v io u s  o c c a s io n  b y  o n e  o f  th e  c o u n s e l  f o r  
o u r  o p p o n e n t .

10 I n  th e  ca s e  o f  C on ger vs. C on verg  (su p ra )  M r . 
A la n  H . S t r o n g  w a s  c o u n s e l  f o r  th e  c o n te s ta n t ,  
a n d  h is  b r i e f  is  p r in t e d  in  th e  r e p o r t .  A t  p a g e  
4 3 0  h e  ta k e s  u p  th e  s ix t h  p o in t  a n d  d is p o s e s  o f  it . 
I t  w a s  a r g u e d  a g a in s t  h im  t h a t  h e  w a s  n o t  e n t it le d  
t o  p r o s e c u t e  th e  c o n t e s t  h e  h a d  u n d e r ta k e n  b e ca u s e  
th e r e  w a s  a  p r o v is io n  in  th e  la w  f o r  r e m o v in g  th e  
u n s u c c e s s fu l  p a r t y  f r o m  o ffic e  a n d  p la c in g  th e  s u c -
c e s s fu l  p a r t y  in  o ffice , a n d  i t  w a s  a r g u e d  th a t  th is  
in v a d e d  th e  p r e r o g a t iv e  o f  th e  S u p r e m e  C o u r t  a n d

20 w a s  u n c o n s t i t u t io n a l .
M r . S t r o n g ’ s a r g u m e n t  w a s  t h a t  e v e n  i f  th is  w e re  

t r u e , i t  “ w o u ld  n o t  in  th e  le a s t  a f fe c t  th e  ju r i s d i c -
t i o n  u p  t o  t h a t  p o in t .  E v e r y t h in g  u p  t o  a n d  in -
c l u d i n g  th e  ju d g m e n t  is  c o m p le t e  in  i t s e l f ,  a n d  
“ th e  c o n t e s t  w o u ld  f u l l y  a n s w e r  it s  m a in  p u r p o s e , 
“ th o u g h  th e  p o w e r  o f  r e m o v a l  b e  d e n ie d . I f  th e  
“ o n e  h u n d r e d  a n d  t w e l f t h  s e c t io n  b e  r e je c t e d ,  th e  
“ s u c c e s s fu l  c o n t e s t a n t  w o u ld  b e  in  th e  sa m e  p o s i -
t i o n  t h a t  h e  w o u ld  b e  i f  th e  o ffic e  w e re  f i l le d  b y  a

30 “ t h ir d  p e r s o n . I n  s u c h  ca s e s  th e  s ta tu te  m a k es  
“ n o  a t t e m p t  to  p r o v id e  f o r  g iv in g  p o s s e s s io n . * * * 
“ T h e  ju d g m e n t  w it h o u t  p o s s e s s io n  is  n o t  n u g a -
t o r y .  I t  is  a  c o n c lu s iv e  d e t e r m in a t io n  as  b e tw e e n  
“ th e  p a r t ie s ,  u p o n  w h ic h  a n  a c t io n  w i l l  l ie  f o r  fees  
“ t h e r e a f t e r  r e c e iv e d  b y  th e  in c u m b e n t .  I t  is  a lso  
“ a v a i la b le  a s  prim a fa cie  e v id e n c e , t a k in g  th e  p la ce  
“ o f  th e  c a n v a s s e r s ’ c e r t i f i c a t e  u p o n  quo w arranto ”

T h e  C o u r t  in  th a t  c a s e  s u s ta in e d  th e  ju r i s d i c -

t io n .
40
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T h e se  c o n s id e r a t io n s  le a d  i r r e s is t ib ly  t o  f in d in g  
ju r is d ic t io n  in  th e  C o u r t  a n d  t h e r e fo r e  d is p o s e  o f  
th e  o n ly  p o in t  o f  s u b s ta n c e  r e l ie d  u p o n  b y  th e  
p r o s e c u to r -a p p e lla n t .

T h e  sa m e  t e n d e n c y  o f  th e  C o u r t  is  e x h ib it e d  in  
th e  ca s e  o f  S ta te  vs. T he G overn or, 2 5  N . J . L a w ,
330 a t  345 , et seq. T h e  la w s  in i t ia l ly  p a s s e d  p r o -
v id e d  f o r  a  c a n v a s s  a n d  s ta te m e n t  o f  r e s u lt  a n d  
d e te r m in a t io n  b y  th e  c o u n t y  b o a r d  a s  t o  c e r ta in  
o ffices  a n d  th a t  th e  G o v e r n o r  s h o u ld  c o m m is s io n  10 
th e  sam e. A t  t h a t  t im e  c le r k s  a n d  s u r r o g a te s  w e re  
a p p o in te d  a n d  n o t  e le c t e d  a n d  w e r e  n o t , t h e r e fo r e ,  
in c lu d e d  in  th e  la w . L a te r  th e s e  o ffic e s  w e r e  m a d e  
e le c t iv e  a n d  th e  la w  w a s  c h a n g e d  so  as  t o  e x te n d  
th e  p r o v is io n s  w it h  r e s p e c t  t o  r e q u ir in g  a  s ta te -
m en t b y  th e  c o u n t y  b o a r d  o f  c a n v a s s e r s  o f  th e  
v o tes  f o r  c le r k  a n d  s u r r o g a t e ,  b u t  n o t h in g  w a s  s a id  
in  th e  la w  a b o u t  c o m m is s io n in g  th e m . T h e  S u -
p re m e  C o u r t  c o n s t r u e d  th e  la w  a s  r e q u ir in g  th e  
G o v e r n o r  t o  c o m m is s io n  c le r k s  a n d  s u r r o g a te s  a n d  20 
d id  th is  u p o n  th e  t h e o r y  th a t  i t  w a s  o b v io u s  th a t  
th e  L e g is la tu r e  in te n d e d  th e  sa m e  a n d  t h a t  t o  
r o u n d  o u t  th e  e le c t io n  m a c h in e r y  p r o p e r ly  su ch  
a  c o n s t r u c t io n  w a s  n e c e s s a r y .

I I .

T h e  s e c o n d  r e a s o n  is  t h a t  “ d u e  n o t i c e  o f  th e  t im e  
a n d  p la c e  o f  s u c h  r e c o u n t ”  h a s  n o t  b e e n  g iv e n  t o  
th e  p r o s e c u t o r .  30

T h e  s ta tu te  p r o v id e s  t h a t  a  J u s t i c e  o f  th e  S u -
p re m e  C o u r t  s h a ll  b e  a u t h o r iz e d  t o  o r d e r  a n d  c a u s e  
a r e c o u n t  t o  b e  m a d e  u n d e r  h is  d ir e c t io n  “ a f t e r  
d u e  n o t i c e  b y  s u c h  c a n d id a t e  t o  th e  p a r t ie s  in t e r -
e sted  o f  th e  t im e  a n d  p la c e  o f  s u c h  r e c o u n t .”  T h e  
o r d e r  in  q u e s t io n  in  th is  p r o c e e d in g  w a s  m a d e  o n  
th e  1 5 th  d a y  o f  N o v e m b e r , 1 9 1 6 , a n d  p r o v id e d  th a t  
th e  r e c o u n t  s h o u ld  b e  b e g u n  o n  M o n d a y , th e  2 0 th  
d a y  o f  N o v e m b e r , 1916 . I t  r e q u ir e d  t h a t  n o t i c e  o f  
th e  t im e  a n d  p la c e  o f  s u c h  r e c o u n t  b e  s e r v e d  u p o n  40
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th e  p r o s e c u t o r ,  R o b e r t  C a r s o n , w ith in  th r e e  d a y s  
f r o m  th e  d a te  th e r e o f .  T h e  p r o o fs  s h o w  th a t  i t  
w a s  a c t u a l ly  s e rv e d  u p o n  th e  s a id  R o b e r t  C a r s o n  
o n  th e  1 7 th  d a y  o f  N o v e m b e r , 1916 .

T h is  d is p o s e s  o f  th e  s e c o n d  re a s o n .

III.

T h e  t h ir d  r e a s o n  is  t h a t  d u e  n o t i c e  o f  th e  co n - 
10 t e n t s  o f  th e  p e t i t io n  h a s  n o t  b e e n  givejn  t o  th e  

p r o s e c u t o r .
T h e  s ta tu te  d o e s  n o t  r e q u ir e  a n y  p e t it io n .  In  

f a c t  a  c o p y  o f  th e  p e t i t io n  w a s  g iv e n  t o  th e  c o u n -
s e l  f o r  th e  p r o s e c u t o r ,  R o b e r t  C a r s o n , o n  th e  1 8 th  
d a y  o f  N o v e m b e r , 1 9 1 6 , a s  p r o o f s  p r e s e n te d  t o  y o u r  
H o n o r  w i l l  s h o w .

I Y .

20 T h e  f o u r t h  r e a s o n  is  t h a t  th e  o r d e r  w a s  n o t  filed  

w it h in  d u e  t im e .
T h e  s ta tu te  is  e n t ir e ly  s i le n t  a s  t o  f i l in g , a n d  

n o  p r o v is io n  is  m a d e  f o r  a n y  f i l in g . A s  a  m a tte r  
o f  f a c t ,  th e  J u s t i c e  o f  th e  S u p r e m e  C o u r t  w h o  
m a d e  th e  o r d e r  h a s  h a d  th e  sa m e  r e t u r n e d  t o  h im  
a n d  i t  is  n o w  in  h is  p o s s e s s io n . I f  t h a t  is  ta k e n  as 
f i l in g , i t  w a s  c e r t a in ly  f i le d  w it h in  d u e  t im e .

T h e  f i f th  r e a s o n  is  t h a t  th e  p e t i t io n  w a s  n o t  

f i le d  w it h in  d u e  t im e .
T h e  s ta tu te  d o e s  n o t  r e q u ir e  a n y  p e t it io n .
T h e  p e t i t i o n  t h a t  w a s  p r e s e n te d  in  th e  ca s e  a t 

b a r  w a s  p r e s e n te d  t o  th e  J u s t i c e  w ith in  th e  t im e  
r e q u ir e d  b y  s ta tu te , a n d  i f  f i l in g  is  n e c e s s a r y  th a t  
w a s  s u ff ic ie n t  a n d  a m p le  f i l in g  in  d u e  t im e .

40
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V I .

T h e  s ix t h  r e a s o n  is  t h a t  i t  d o e s  n o t  a p p e a r  in  
s a id  p e t i t io n  t h a t  th e  p e t i t io n e r  h a d  r e a s o n  t o  
b e lie v e  th a t  a n  e r r o r  h a d  b e e n  m a d e  b y  a n y  b o a r d  
o f  e le c t io n  o r  o f  c a n v a s s e r s  in  c o u n t in g  th e  v o te s  
o r  d e c la r in g  th e  r e s u lt  o f  s a id  e le c t io n , w h e r e b y  
th e  r e s u lt  o f  s a id  e le c t io n  h a d  b e e n  c h a n g e d .

T h e  s ta tu te  d o e s  n o t  r e q u ir e  a n y  p e t i t io n .  A s  * 
a  m a t te r  o f  f a c t ,  th e r e  w a s  a  p e t i t io n  p r e s e n te d  10 
in  th e  c a s e  a t  b a r  w h ic h  s h o w s  e v e r y  r e q u ir e m e n t  
o f  th e  s ta tu te  w ith  r e s p e c t  t o  th e  a p p l i c a t io n  r e -
q u ire d . T h e  s ta tu te  m e r e ly  r e q u ir e s  a n  a p p l i c a -
t io n , a n d  s u c h  a p p l i c a t io n  m a y  b e  m a d e  w h e n e v e r  
a n y  c a n d id a t e  s h a l l  h a v e  r e a s o n  t o  b e l ie v e  th a t  a n  
e r r o r  h a s  b e e n  m a d e  in  c o u n t in g  th e  v o te  o r  d e -
c la r in g  th e  v o te . T h e  p e t i t io n  p la in ly  se ts  fo r th  
a l le g a t io n s  o f  e r r o r  in  c o u n t in g  th e  v o te  a n d  d e -
c la r in g  th e  r e s u l t ;  s ta te s  th a t  th e  c a n d id a t e  h a s  
re a s o n  t o  b e l ie v e  t h a t  s u c h  e r r o r s  h a v e  b e e n  m a d e  20 
a n d  t h a t  a  c o r r e c t io n  t h e r e o f  w i l l  c h a n g e  th e  r e -
su lt .

T h is  c o m p le t e ly  d is p o s e s  o f  th e  s ix t h  r e a s o n .

V I I ,  V I I I ,  I X .

T h e se  r e a s o n s  a r e  t h a t  th e  p e t i t io n  d o e s  n o t  d is -
c lo s e  a  le g a l  ju s t i f i c a t io n  f o r  m a k in g  th e  o r d e r ;  
th a t  th e  m a t e r ia l  fa c t s  in  s a id  p e t i t io n  a r e  s w o r n  
to  o n ly  u p o n  in fo r m a t io n  a n d  b e l ie f ,  a n d  t h a t  th e  3 0  
a ffid a v it  is  g e n e r a l  in  it s  te r m s , w h e r e a s  i t  s h o u ld  
s p e c i f ic a l ly  s ta te  th e  fa c ts .

S in c e  n o  p e t i t io n  is  r e q u ir e d  b y  th e  la w , th is  
w o u ld  c o m p le t e ly  d is p o s e  o f  th e s e  p o in t s .  T h e re  
is n o  p r o v is io n  in  th e  la w  t h a t  th e  a p p l i c a t io n  
w h ic h  is  r e q u ir e d  s h o u ld  b e  in  w r i t in g  o r  u n d e r  
oa th .

I n  fa c t ,  th e  p e t i t io n  p r e s e n te d  d o e s  d is c lo s e  a  
le g a l ju s t i f i c a t io n  f o r  th e  m a k in g  o f  th e  o r d e r ,  

s in ce  i t  d is c lo s e s  th e  e x a c t  r e q u ir e m e n ts  o f  th e  4 0
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s ta tu te  w h ic h  th e  s ta tu te  r e q u ir e s  a s  a  b a s is  f o r  
th e  o r d e r .  A s  a  m a t t e r  o f  f a c t ,  th e  p e t i t io n  a s se r ts  
w it h o u t  q u a l i f i c a t io n  th e  n u m b e r  o f  v o t e s  s ta te d  
t o  h a v e  b e e n  c a s t  a n d  th e  r e s u lt  o f  th e  c a n v a s s  in  
e a c h  c o u n t y ,  a n d  s ta te s  w it h o u t  q u a l i f i c a t io n  e r -
r o r s  in  th e  d e a l in g  w ith  le g a l  b a l lo t s ,  s ta t in g  th a t  
s u c h  wTe re  r e je c t e d ,  a n d  w ith  r e s p e c t  t o  i l le g a l  b a l -
lo t s  t h a t  s u c h  w e r e  c o u n t e d ,  a n d  t h a t  i f  th e  b a l lo t s  
h a d  b e e n  c o r r e c t ly  c o u n t e d  a n d  th e  r e s u lt  co r - 

10 r e c t ly  a n n o u n c e d  th e  r e s u lt  o f  th e  e le c t io n  w o u ld  

h a v e  b e e n  c h a n g e d .
T h e se  fa c t s  a r e  s ta te d  w it h o u t  q u a l i f i c a t io n  a n d  

a s  o f  th e  p e t i t io n e r ’ s  o w n  k n o w le d g e , a n d  th e  a ffi-
d a v it  d o e s  n o t  q u a l i f y  th e s e  u n q u a li f ie d  s ta te m e n ts , 
s in c e  i t  o n ly  q u a lif ie s  w ith  r e s p e c t  t o  m a t te r s  re -
la t e d  t o  b e  th e  a c t s  o f  o th e r s ,  a n d  a l l  o th e r  th in g s  
in  th e  s a id  p e t i t io n  h e  s ta te s  in  h is  a f f id a v it  a re  

t r u e .
T h is  e n t ir e ly  d is p o s e s  o f  th e  a b o v e  r e a s o n s .

T h e  la s t  r e a s o n  is  g e n e r a l  a n d  n e e d  n o t  be 

s p e c i f i c a l ly  a n s w e re d .
F o r  th e  b e n e f it  o f  th e  c o u r t  a n d  t o  s a v e  i t  t im e  

in  in v e s t ig a t in g  a n y  p h a s e s  o f  th is  m a t te r  w h ich  
m a y  r e q u ir e  i l lu m in a t io n ,  th e  f o l l o w in g  is  a  b r ie f  

s ta te m e n t  o f  th e  a u t h o r i t i e s :

B y  c o m p a r in g  S e c t io h  1  o f  th e  A c t  o f  1 8 8 0 , P .
^  p . 2 29 , G e n e r a l  S ta tu te s , p . 1 3 2 7 , S e c t io n  1 9 5 , w ith  

S e c t io n  1 5 9  o f  th e  A c t  o f  1 8 9 8 , C o m p . S ta t . 2125 , 
i t  w i l l  b e  f o u n d  t h a t  w h ile  th e  fo r m e r  le g is la t io n  
d e a lt  s o le ly  w ith  th e  r e c o u n t  o f  v o te s  u p o n  a p p l ic a -
t i o n  o f  c a n d id a te s  f o r  t h e  S e n a te  o r  A s s e m b ly , a n d  
th e  la t t e r  d e a lt  w ith  th e  r e c o u n t  o f  v o te s  c a s t  a t  an y  
e le c t io n  f o r  a n y  c a n d id a te ,  o th e r w is e  th e  la n g u a g e  
o f  th e  s ta tu te s  in  a l l  m a t e r ia l  p a r t i c u la r s  is  id e n -
t i c a l .  T h e  r e s u lt  o f  th is  is  t h a t  ca s e s  d e a l in g  w ith  
S e c t io n  1 9 5 , G e n . S ta t . a r e  d ir e c t ly  in  p o in t  w ith  

r e s p e c t  t o  S e c t io n  1 5 9 , C o m p . S ta t .,  p . 21 2 5 .40
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B e a r in g  th is  in  m in d  th e  f o l l o w in g  c i t a t io n s  a r e  

u s e fu l :

A lth o u g h  th e r e  s e e m s  l i t t le  e x c u s e  f o r  s o  d o in g ,  
it  a p p e a rs  t h a t  c o u n s e l  c o n fu s e d  p r o v is io n s  o f  la w  
w ith  r e s p e c t  t o  c o n te s ts  w ith  t h e ir  r e q u ir e m e n ts  
as t o  th e  c o n t e n t s  o f  p e t i t io n s ,  e t c .,  w ith  th e  r e -
co u n t  p r o v is io n s  c o n t a in e d  o r ig in a l ly  in  S e c t io n  195  
a n d  n o w  c o n t a in e d  in  S e c t io n  1 5 9  a s  a b o v e , a n d  
the c o u r t s  w h e n e v e r  th is  t o o k  p la c e  w e r e  a t  p a in s  ^  
to  p o in t  o u t  th e  c o n fu s io n  o f  t h o u g h t  a n d  th e  n e -
c e s s ity  o f  c le a r ly  d is t in g u is h in g  b e tw e e n  th e  t w o  

p r o ce e d in g s .

In  re  E lec tio n  o f the R eg ister  o f E s s e x  
C o u n ty , 12 N . J .,  L . J . 2 71 , d e c id e d  D e c .

15 , 1 8 8 8 , b y  J u d g e  D u p u e .

T h a t  w a s  a  c a s e  o f  c o n t e s t e d  e le c t io n  u n d e r  S e c -
t io n  101  o f  th e  th e n  E le c t io n  L a w , B e v is io n  E le c -

t io n s , p . 3 5 5 .
O n  p a g e  2 7 3  th e  c o u r t  r e fe r s  t o  th e  s e c t io n  o f  

th e  A c t  o f  1 8 8 0  c o n c e r n in g  r e c o u n t  in  e le c t io n s  
fo r  th e  S e n a te  o r  A s s e m b ly  a n d  p o in t s  o u t  t h a t  
u n d e r  t h is  la s t  c i t e d  s ta tu te , “ r e a s o n  t o  b e l ie v e  
a n d  p r o b a b le  g r o u n d s  o f  b e l i e f  a r e  a l l  t h a t  a re  
n e c e s s a r y  t o  g iv e  ju r i s d i c t i o n  t o  th e  c o u r t .  * * *
T h is  p r o v is io n ,  h o w e v e r , is  q u it e  d i f f e r e n t  f r o m  

th a t  o f  S e c t io n  1 0 1 .”

K ea r n s  vs. E d w a rd s, 2 8  A t l .  R e p .,  72 3  
(J a n .  6, 1 8 9 4 ) , . i ) e p u e ,  J .  30

I n  th is  c a s e  a n  o r d e r  f o r  a  r e c o u n t  w a s  m a d e  
ex pa/rte w i t h  le a v e  t o  th e  o t h e r  s id e  t o  a p p ly  t o  se t 
it  a s id e . T h e  o th e r  s id e  a p p e a r e d  a n d  o b je c t e d  
th a t  th e  p e t i t io n  s ta te d  n o  fa c t s  u p o n  w h ic h  th e  
p e t it io n e r  b a s e d  h is  b e l ie f  a n d  s h o w e d  n o  g r o u n d s  
fo r  b e l ie v in g  th a t  a n y  e r r o r  h a d  b e e n  m a d e  in  
c o u n t in g  th e  v o te s . I t  w a s  in s is t e d  th a t  th e  o r d e r  
m a d e  u p o n  s u c h  a  p e t i t io n  w a s  n o t  m a d e  u p o n  
p r o o fs  o r  e v id e n c e , a n d  th a t  i t  w a s  d e fe c t iv e  in  n o t  
s e t t in g  o u t  a n  a d ju d ic a t io n  b y  th e  J u s t i c e  th a t  th e  4 0
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p e t i t io n e r  h a d  r e a s o n  t o  b e l ie v e  th a t  a n  e r r o r  Iind 
b e e n  m a d e . T h e  p e t i t io n  w a s  h e ld  t o  b e  su ff ic ie n t  
a n d  t h e  o r d e r  s u s ta in e d .

J oh n son  vs. A llen , 2 7  A t l .  R e p .,  1 0 1 4 , 26  
Y r o o m ,  4 0 0  ( J u n e  19 , 1 8 9 3 ) ,  S u p . Ct.., 
D ix o n ,  J . ,  w r i t in g  th e  o p in io n .

T h e  c a s e  w a s  o n e  o f  c o n t e s t e d  e le c t io n  a n d  w a s  
u n d e r  S e c t io n s  10 0  t o  115  o f  th e  th e n  e x is t in g  la w  

10 p r o v id in g  f o r  c o n te s ts .
O b je c t io n  w a s  m a d e  t o  th e  v e r i f i c a t io n  o f  th e  

p e t i t io n ,  a n d  in  d is c u s s in g  th a t  J u d g e  D ix o n  in c i -
d e n t a l ly  d is c u s s e d  w h a t  w o u ld  b e  r e q u ir e d  in  a 
ca s e  w h e r e  th e  v e r i f i c a t io n  p r o v id e d  f o r  w a s  th a t  
o f  th e  c a n d id a t e  a lo n e . H e  s a i d :

“ I f  th e  s ta tu te  h a d  p r e s c r ib e d  v e r i f ic a t io n  
b y  th e  o a t h  o f  th e  c o n t e s t a n t  h im s e lf ,  a s  in  
K i r k  v s . R h o a d s , 46  C a l., 39 8 , i t  m ig h t  fa ir ly  
b e  u r g e d  t h a t  i t  w a s  e n o u g h  f o r  h im  t o  sw ea r  

on t o  th e  b e s t  o f  h is  k n o w le d g e ,  in fo r m a t io n  a n d  
b e l ie f ,  b e c a u s e , e x c e p t  in  r a r e  in s ta n c e s ,  he 
w o u ld  b e  a b le  t o  s w e a r  t o  n o t h in g  m o r e , a n d  
i t  c o u ld  n o t  b e  s u p p o s e d  t h a t  th e  le g is la tu r e  
h a d  in  v ie w  o n ly  s u c h  r a r e  in s t a n c e s .”

I n  re  V a n  N o o r t,  8 5  A t l .  R e p .,  8 1 3  (D e c ,  

9, 1 9 1 2 ) ,  M in tu r n , J .

I n  th is  c a s e  th e  C o u r t  s ta te d  t h a t  th e  p o w e r  o f  
th e  J u d g e  t o  g r a n t  th e  r e c o u n t  u n d e r  S e c t io n  159 
is  b a s e d  u p o n  th e  p e t i t io n e r ’ s h a v in g  r e a s o n  t o  be- 

3 0  l ie v e  t h a t  e r r o r s  h a v e  b e e n  m a d e  in  c o u n t in g  th e  
v o t e  o r  d e c la r in g  th e  v o te . T h a t  it s  p r im e  o b je c t  
is  t o  e n a b le  it s  c a n d id a t e  t o  s e c u r e  a  r e c o u n t  w ith -
in  t e n  d a y s  a f t e r  e le c t io n  w h e r e  h e  h a s  r e a s o n  t o  
b e l ie v e  th a t  s u c h  e r r o r s  h a v e  b e e n  c o m m it te d . H e  
r e fu s e d  t o  a c t  f a v o r a b ly  u p o n  a n  a p p l i c a t io n  m a d e  

a f t e r  th e  t e n  d a y  p e r io d  h a d  e la p s e d .

M athais vs. L o w , 34  N . J . ,  L . J . 5 0  (D e c .  

2 1 , 1 9 1 0 ) ,  V o o r h e e s ,  J .

4 0  I n  t h is  c a s e  a  r e c o u n t  w a s  o r d e r e d  b y  a  J u s t ic e  
o f  th e  S u p r e m e  C o u r t  in  a  c o n t e s t  f o r  th e  o ffice
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o f  S ta te  S e n a to r .  T h e  r e c o u n t  w a s  o r d e r e d  u n d e r  
S e c t io n  159  o f  th e  A c t  o f  189 8 .

T h e  o p in io n  s h o w s  t h a t  th e  p e t i t io n  a l le g e d  th e  
b e lie f  o f  th e  p e t i t io n e r  u p o n  c r e d ib le  in fo r m a t io n  
th a t  e r r o r s  h a d  b e e n  m a d e , a n d  a s  b e fo r e  s ta te d  th e  
o r d e r  w a s  m a d e  f o r  r e c o u n t .

A lth o u g h  w e  h a v e  n o t  h a d  o p p o r t u n it y  t o  v e r i f y  
o u r  in fo r m a t io n  w e  b e lie v e  t h a t  i t  is  th e  f a c t  t h a t  
in  a t  le a s t  t w o  in s ta n c e s  r e c e n t ly  s im i la r  a p p l i c a -
t io n s  t o  r e c o u n t  th e  v o te s  c a s t  f o r  m e m b e rs  o f  10 
C on g ress  h a v e  b e e n  g r a n te d  b y  J u s t ic e s  o f  th e  
S u p re m e  C o u r t .

O n e  o f  s u c h  in s ta n c e s  w a s  th e  c o n t e s t  b e tw e e n  
M r. H a r t  a n d  M r . P r in c e  f o r  e le c t io n  t o  C o n g r e s s ,r 
a n d  th e  o r d e r  w e  u n d e r s ta n d  w a s  g r a n te d  b y  M r. 
J u s t ic e  P a r k e r .  T h e  o t h e r  in s ta n c e  in v o lv e d  th e  
e le c t io n  o f  M r . W a y n e  P a r k e r  a n d  h is  o p p o n e n t ,  
e ith e r  as th e  n o m in e e  f o r  C o n g r e s s  o r  as  th e  c a n d i -
d a te  f o r  C o n g r e s s  a f t e r  n o m in a t io n ,  w e  a r e  n o t  
p r o p e r ly  a d v is e d  w h ich . W e  u n d e r s ta n d  t h a t  th e  2 0  
o r d e r  in  th is  c a s e  w a s  g r a n te d  b y  C h ie f  J u s t ic e  
G u m m ere .

W it h  r e s p e c t  t o  th e  te r m  “ a p p l i c a t io n ”  in  th e  
S ta tu te , th e  f o l l o w in g  a u t h o r it ie s  a r e  u s e fu l :

I n  C o r p u s  J u r is ,  4 th  V o l .  A p p l i c a t io n ,  p . 139 9 ,
N o te  9, th e  c a s e  o f  S ta te  vs. S t i le s , 12  N . J .  L .,  29 6 ,
297, i t  w a s  h e ld  t h a t  th e  te r m  “ o n  a p p l i c a t io n ”  in  
a  S ta tu te  p r o v id in g  f o r  a  r e le a s e  o f  in s o lv e n t  
d e b to r s , d id  n o t  n e c e s s a r i ly  im p ly  th a t  th e  a p p li -  o q  
c a t io n  m u s t  b e  in  w r it in g .

W e  h a v e  fa i le d  t o  f in d  a n y  p r e c e d e n t  in  p o in t  
w h e re in  th e  S u p r e m e  C o u r t  o f  N e w  J e r s e y  h a s  e x e r -
c is e d  th e  p o w e r  o f  c e r t io r a r i  t o  b r in g  u p  f o r  r e v ie w  
th e  a c t io n  o f  a J u d g e  o f  th e  S u p r e m e  C o u r t  in v e s te d  
w ith  t h is  s p e c ia l  s t a t u t o r y  p o w e r  b y  th e  A c t  o f  th e  
L e g is la tu re . U n le s s  th e  P r o s e c u t o r  ju s t i f ie s  a n d  
v in d ic a te s  th e  p o w e r  b y  a n a lo g y  t o  o th e r  ca ses  he  
fa ils  t o  s h o w  th e  ju r i s d i c t i o n  o f  th e  S u p r e m e  C o u r t  
in  th e  p re m is e s . 40
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W e  r e s p e c t fu l ly  s u b m it  t h a t  th e  S u p r e m e  C o u r t  
h a s  n o  ju r i s d i c t io n  in  th e  p re m is e s .

T h e r e  is  a m p le  a u t h o r it y  th a t  th e  S u p r e m e  C o u r t  
h a s  n o  ju r i s d i c t io n  t o  r e v ie w  th e  r e s u lts  o r  the 
o r d e r s  b a s e d  th e r e o n  in  e le c t io n  m a t te r s  c o m m it te d  
b y  s ta tu te  t o  th e  d e t e r m in a t io n  o f  s p e c ia l  s ta tu to r y  
t r ib u n a ls ,  s u c h  a s  J u s t ic e s  o f  th e  S u p r e m e  C o u rt  
v e s te d  w ith  p o w e r  a n d  a u t h o r i t y  b y  th e  s ta tu te .

R u h  vs. F rem b a ch , 18  Y r o o m ,  8 5 ;
O’B r ie n  vs. B e n n y ,  3 3  A t l .  R e p .,  3 8 0 ;
I n  R e  M a rg a ru m , 2 5  A t l . ,  702 .

W e , t h e r e fo r e ,  r e s p e c t fu l ly  s u b m it  t h a t  th e  w r it  
o f  c e r t io r a r i  s h o u ld  b e  d is m is s e d  a n d  th e  ju d g m e n t  
o f  th e  S u p r e m e  C o u r t  s h o u ld  b e  a ffirm e d , w ith  

c o s ts .

R e s p e c t fu l ly  s u b m it te d ,

T h o m a s  P . F a y ,
• . L i n d l e y  M . G a r r i s o n ,

A t t o r n e y s  f o r  a n d  o f  C o u n s e l 
f o r  th e  D e fe n d a n t -R e s p o n d e n t  S cu lly .

3 0
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in each o f  the three cases d ism iss in g  the w r it  o f  c e r -
tiorari w hich  had  been a llow ed  b y  Justice  K a lisch  t o
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rev iew  in  each  case an o rd e r  f o r  recou n t o f  the votes 
cast in  the C ou n ties  o f  M id d le se x , M o n m o u th  and 
O cea n , resp ective ly  ( c o m p o s in g  the T h ir d  Congres-
s ion a l D is t r ic t ) ,  f o r  the o ffice  o f  M em b er  o f  the H ouse 
o f  R ep resen ta tives  at the e lection  held  N o v e m b e r  7th, 
1916, the p ro secu to r , R o b e r t  C arson , and  the defendant, 
T h o m a s  J. S cu lly , h a v in g  been  th e  o p p o s in g  candidates 
f o r  sa id  o ffice  at said  e lection .

F o l lo w in g  said  e lection  M r . S cu lly  presented  to  Jus-
tice  K a lisch  three p etition s se ttin g  fo r th  in  sim ilar or 
identica l term s the h o ld in g  o f  said  e le ction  in the con-
g ress ion a l d is tr ic t ; the v o tes  cast in  each  o f  the three 
cou n ties  f o r  the sa id  cand idates, respectively , as can-
va ssed  and  determ in ed  b y  the b oa rd  o f  cou n ty  can-
vassers  in  each  c o u n t y ; that fr o m  the said  canvass and 
d eterm in a tion  o f  the three  cou n ties  c o m p o s in g  the Third 
C on g ress ion a l D istr ic t  R o b e rt  C a rs o n  had  defea ted  the 
p e tition er  f o r  said  o ffice  b y  a m a jo r it y  o f  eleven votes; 
that there w ere  cast in  said  d istr ict u p w a rd  o f  45,000 
votes , and  p e tition er  is in fo rm e d  and believes many 
e rro rs  w e re  m a d e  b y  the b o a rd  o f  e lection s o r  canvassers 
in  c o u n t in g  sa id  v o tes  o r  in  d e c la r in g  the v o te  o f  said 
e lection , and  that said  e rro rs  h ave  ch a n g ed  the result 
o f  sa id  e le c t io n ; that at v a riou s  p o llin g  p laces legal 
ba llots  w e re  re je c te d  and  illega l b a llo ts  w ere  counted 
so  fa r  as the M e m b e r  o f  the H o u s e  o f  Representatives 
w as  con cern ed , and  that v a lid  ba llots  f o r  petitioner were 
re je c te d  and  illega l ba llots  f o r  h is oppon en t were 
cou n ted  in  such  n u m bers as to  ch a n g e  the result o f  the 
e le c t io n ; that u p on  the fo r e g o in g  fa c ts  and in form a-
tio n  p e tition er  has reason  t o  b e liev e  that errors were 
m a d e  b y  the resp ective  b o a rd s  o f  e lection  and canvassers 
in c o u n t in g  th e  v o te  and  d e c la r in g  th e  v o te  o f  said elec-
t io n  w h e re b y  the resu lt o f  sa id  e lection  has been changed.

T h e  p ra y er  o f  each  p etition  is “ that y o u r  H o n o r  will 

o rd e r  and  cau se  u p on  such  term s as5 y o u  m ay deem 
p ro p e r  a  recou n t o f  the w h o le  o r  such  p a rt o f  the vote 
cast in  sa id  co n g ress ion a l d istr ict in  the C ounty o f
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(M id d le s e x ) , as youi m a y  determ ine, to  be p u b lic ly  m a d e  

by the cou n ty  b o a rd  o f  e lection s o f  the C o u n ty  o f  
(M id d le s e x ), u n d er y o u r  ju r is d ic t io n ,”  &c.

The p etition  is ver ified  o n ly  b y  the a ffidav it o f  M r . 
Scully “ that the m atters and  fa cts  therein  set fo r th  so  
far as they relate t o  h is o w n  acts  are true an d  so  fa r  
as they relate t o  th e  acts o f  o th ers  he b e liev es  th em  to  be 
true.”

U pon the a b ov e  p etition s  three severa l o rd e rs  (o n e  
for each C o u n ty )  w e re  m a d e  b y  Justice  K a lisch , dated  
the 15th o f  N ov em b er , that a  recou n t o f  the w h o le  v o tes  
cast at the sa id  gen era l e lection  in  the C o u n ty  o f  
(M id d lesex ) f o r  M e m b e r  o f  th e  H o u s e  o f  R ep resen ta -
tives o f  the U n ite d  S tates be p u b lic ly  m ade u n d er  h is 
direction b y  the c o u n ty  b o a rd  o f  e lection  o f  sa id  C ou n ty , 
with fu rth er d irection s  a s  to  tim e, n o tice  t o  be  g iv en , 
bond, &e.

Three severa l w rits  o f  ce rtio ra r i h a v in g  been  a llow ed  
by Justice K a lisch  a rgu m en t th ereon  w as  had  b e fo r e  
him, sitting  a lon e , and  an  op in io n  w a s  d e livered  b y  h im  
and order th ereon  en tered  d ism iss in g  the w r it  in  each 
case w ith ou t costs .

F rom  each  o f  these o rd ers  o f  d ism issa l an  appeal has 
been taken.

The questions in v o lv e d  are ( 1)  a s  to  the ju r is d ic t io n  
o f said Justice, u n d er S ection  159 o f  the E le c t io n  L a w , 
to order a recou n t o f  v o tes  f o r  M em b er  o f  the H o u se  
o f R epresen tatives ; (2) w h eth er  sa id  section  a u th or-
izes a recou n t o f  v o te s  f o r  said  o ffice  in  any  case, and 

(3) w hether the p e tition  an d  a ffidav it are sufficient to  
confer ju r isd ic t io n  in  the present cases.

The g rou n d s  o f  appeal re lied  o n  a r e :

1. Because the S u p rem e C ou rt d ism issed  the w rit  o f  
certiorari w h ereas sa id  cou rt  sh ou ld  h ave  ren dered  
judgm ent settin g  aside the o r d e r  and  p roceed in g s  
brought up  b y  sa id  w rit.

2. B ecause ¡the Ju stice  o f  the S u p rem  C o u rt  w h o  
made said o rd e r  f o r  a  recou n t o f  sa id  ba llots  cast in
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the C ou n ty  o f  O cea n  w a s  w ith ou t a u th ority  o r  juris-
d ic tion  to  m ake it. 5

7. B ecau se it d oes  n o t appear in  sa id  p etition  that the 
p etition er had  reason  to  b e lieve  that am e r ro r  had been 
m ad e  b y  any  B o a rd  o f  E le c t io n s  o r  o f  Canvassers in 
c o u n tin g  the v o te  o r  d e c la r in g  the resu lt o f  said  election, 
w h ereb y  the resu lt o f  sa id  e lection  had  b een  changed.

8. B ecau se sa id  p e tition  d oes  n o t ¡d isclose  a legal 

ju stifica tion  f o r  the m a k in g  o f  sa id  ord er.
9. B ecau se the m ateria l fa cts  in  sa id  petition  are 

sw o rn  to  o n ly  u p on  in fo rm a tio n  and  b e lie f.
10. B ecau se  the a ffidav it t o  sa id  p e tit ion  is general in 

its term s w hereas it sh ou ld  specifica lly  state the facts 

sw o rn  to.
ill. B ecau se  sa id  o rd e r  and  p ro ce e d in g s  are in divers 

o th er respects illega l, u n ju st  a n d  op p ressive , and should 
be set aside  and  f o r  n o th in g  h old en .

I .

T h e  St a t u t e  Do es No t  A u t h o r iz e  a* Rec o unt  of 
t h e  V o t es  Cas t  eor  Me mbe r  o e  t h e  House of 
Represe nta tive s .

T h is  is the fu n d am en ta l qu estion  in  the case, and its 
p rop er  d iscu ss ion  requ ires a  com p reh en siv e  review o f 
the section s o f  the E le c t io n  L a w , 2 Com piled Statutes, 
page 2 1 1 1  and follow in g, w h ich  p ro v id e  fo r ,th e  can-
v a ss in g  o f  the returns and  the d eterm in a tion  o f  the per-
sons elected , as w ell as an  ex a m in a tion  o f  the particular 
section s ( 159 , 160  and 1 6 1 ) w h ich  p ro v id e  fo r  a re-

cou n t.
Section 102  constitu tes th e  cou n ty  b o a rd  o f  elections 

in each  cou n ty  a b o a rd  o f  cou n ty  canvassers “ fo r  all 
gen era l and  specia l e lection s  in this State, and fo r  all 
lo ca l o r  m u n icipa l e lection s  in the severa l cities o f  this 

S ta te .”
Section 108  requ ires the m em bers  o f  the board to

v
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examine the statem ents o f  the e lection  p ro d u ce d  b e fo r e  
them; by the cou n ty  c lerk  and  canvass a n d  determ in e  
the votes cast at such e lection  and  m ake du p lica te  state-
ments o f  the resu lt o f  su ch  e lection  in  a f o r m  p rescr ib ed  
in Section 109— E x h ib it in g  the n am es o f  each  p erson  
voted fo r  and f o r  w h a t o ffice  the n u m ber o f  v o tes  cast 
for each p erson  in  each  e lection  d istr ict f o r  a n y  office , 
the w hole n um ber o f  v o tes  in the cou n ty , an d  the w h o le  
number o f  v o tes  rece iv ed  b y  each  p erson , the n u m ber 
of names o n  the p o ll b o o k  and  th e  n u m ber o f  ba llots  
1 ejected in each  e le ction  d istrict.

Section n o .  O n e  o f  sa id  statem ents is to  be filed 
by the cou n ty  c lerk  and  the o th er  in  case  o f  an e le ction  
for M em bers o f  th e  U n ite d  S tates S enate  o r  H o u s e  o f  

Representatives, o r  f o r  e le ctors  o f  P res id en t an d  V ic e -  
President, o r  f o r  G o v e rn o r , m em bers  o f  A s se m b ly  o r  
for any cou n ty  o fficers, is to  b e  tran sm itted  to  th e  
Secretary o f  S tate t o  b e  filed b y  h im , and  in  case  o f  
any m unicipal e lection  in  an y  c ity  the o th er  statem ent 
is to be transm itted  to  th e  c lerk  o f  such  c ity  t o  be filed 
by him.

Section i n .  T h e  b o a rd  o f  c o u n ty  can vassers  in  

case o f  an  e lection  fo r  m em b er  o f  th e  S en ate , m em -
bers o f  the G enera l A ssem b ly , o r  f o r  a n y  cou n ty  o r  
city officer o r  o fficers shall proceed to determine the 

person or persons who shall by the greatest num ber o f  
votes have been duly elected to the office or offices fo r  
which he or they shall have been designated, such 
determination t o  be s ig n ed  b y  the ch a irm an  attested 
by the clerk and  attach ed  to  the statem ent o f  the resu lt 

o f  the election  and  d e livered  th erew ith  t o  the c le rk  o f  
the county and  filed in  h is o f f ic e ; an d  in  case o f  an  
election fo r  any c ity  o fficer  o r  o fficers  an oth er c o p y  o f  
such determ ination  as to  such  officer  o r  o fficers  shall be 
made, signed and  attested  and  filed - w ith  the c lerk  o f  
such city.

Section 112 p rescribes  the fo r m  o f  such d eterm in a-
tion as f o l l o w s : “ T h e  said1 b o a rd  t o  d eterm in e  that
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at the sa id  e lection  w as  d u ly  elected  a mem-
ber o f  the S enate o f  this S ta te ; w ere duly
elected  m em bers  o f  the G eneral A s s e m b ly ; 
w as d u ly  elected  sh eriff, and  w ere duly
elected  co ro n e rs  f o r  the sa id  cou n ty  as the case m ay be.”

Section i 113, T h e  b oa rd , in  case  o f  an election for 
m em ber o f  the Senate, m em bers  o f  G enera l Assembly, 
c o u n ty  o r  m u n icip a l o fficers, o r  any  o f  them', shall 
m ake a statem ent o f  the resu lt th e re o f, and their deter-
m in ation  as to  the p erson  o r  p erson s w h o  shall be 
e lected  th ere in ; “ and in all other cases shall make only 

a statement o f  the result o f  the election in such county 
u pon  the statem ents and cop ie s  o f  statem ents which 
shall be p rod u ced  and  laid  b e fo r e  the b oa rd  as directed 
in this a ct.”

Section 114. T h e  cou n ty  c lerk  is requ ired , in case 
o f  an  e lection  f o r  S en a tor , m em bers  o f  Assem bly or 
co u n ty  o fficers, to  m ak e and  c e r t i fy  as m an y copies of 
the statem ent o f  the d eterm in a tion  and  the certificate 
appended  th ereto  an d  d e liv er  on e  o f  the sam e to  each 
p erson  w h o  shall be s o  elected , and  transm it another 
c o p y  o f  the sam e to  the S ecre ta ry  o f  State, w ho shall 
file the sam e in  his office.

Section 115. In  the o rg a n iz a t io n  o f  the Senate and 
G eneral A sse m b ly  these  certified  cop ies  o f  the deter-
m in ation  o f  the b oa rd  o f  canvassers are m ade prima 
facie ev id en ce  o f  the r ig h t  o f  the p erson s therein men-
tio n e d  t o  seats in  sa id  h ou ses  respectively .

Section u p  p rov id es  f o r  a S tate B oa rd  o f  Can-
vassers, t o  be co m p o se d  o f  the G o v e rn o r  and four or 
m ore  m em bers  o f  the S enate rep resen tin g  each political 
party , to  m eet at T r e n to n  o n  the tw en ty -first day after 
the e lection  f o r  the p u rp ose  o f  ca n v a ss in g  and estimat-
in g  th e  v o tes  g iv e n  f o r  each  p erson  f o r  M em bers o f 
the U n ite d  States S enate o r  o f  the H o u se  o f  Repre-
sentatives, o r  f o r  P res id en tia l e lectors  o r  f o r  Governor, 
and  o f  d e term in in g  the p erson  o r  person s w h o  shall by 
the grea test n u m ber o f  v o tes  h a v e  been  duly elected 

to  such office  o r  offices.
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Sections 118  and 124  requ ire the S e c re ta ry  o f  S ta te  

to obtain b y  special m e sse n g e r  o r  o th e rw ise  a n y  state-

ments or copies th e r e o f o f  the resu lt in  a n y  c o u n ty  o r  

in any election d istrict w h ich  m a y  n o t h a v e  been filed  

with him.

S e c tio n  123 : T h e  secretary  o f  state shall

thereupon p ro d u ce  a n d  la y  b e fo re  such b o a rd  all 

statem ents a n d  co p ies re la tin g  to  such election , 

w hich he shall h ave received  o r  o b ta in e d ; and  

such b oard  shall th en  forthw ith  proceed to' make 
a statem ent o f  the result o f  such election in the 
state; w h ich  sta tem en t shall co n ta in  the w h o le  

num ber o f  th e n a m es o f  the v o te rs  in all th e  p o ll-  

bo'oks in  the state , the n a m es o f  all the p erson s  

fo r  w h o m  a n y  v o te  o r  v o te s  shall h a v e  been g iv e n  

fo r  any office o r  offices to  b e  filled  at su ch  elec-

tion, and th e  w h o le  n u m b er o f  the v o te s  w h ich  

shall h ave been g iv e n  to  each p erso n  fo r  an y  

such office o r  offices, m e n tio n in g  the office or  

offices fo r  w h ich  each p erso n  shall h a v e  been  

designated , an d  shall con tain  th e n a m e o f  each  

county, the n u m b er o f  n am es in  the p o ll-b o o k s  

in the cou n ties resp ectiv ely , the n u m b er o f  vo tes  

given fo r  each p erson  in each c o u n ty  fo r  a n y  such  

office or o ffic e s ; an d  in such statem en t the n am e  

o f each p erson  fo r  w h o m  a n y  v o te  o r  v o te s  shall 

have been g iv e n , the w h o le  n u m b er o f  v o te s  g iv en  

fo r  each p erson , an d  th e  n a m e o f  each co u n ty , 

shall be in w o rd s  w ritte n  at fu ll le n g t h ; an d  the  

w hole n u m b er o f  the n a m es o f  the v o te rs  in  all 

the p o ll-b o o k s  in  th e  state , th e n u m b er o ’f  the  

nam es in the p o ll-b o o k s  in the cou n ties respec-

tively, a n d  the n u m b er o f  v o tes  g iv e n  fo r  each  

person in  each co u n ty , m a y  be in figu res, an d  

such statem en t shall be certified to  be true and  

correct, b y  a  certificate ap p en d ed  to  the s a m e ; 

and the c h a irm a n  o f  su ch  b o a rd  shall s ig n  his  

nam e th ereto , in  the p resen ce o f  the clerk  o f  ̂  the
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b o a rd , a n d  such clerk  sh all attest the signing of 

th e  sa m e  b y  such ch a irm a n , b y  s ig n in g  his name 

thereto' ; a n d  th e  statem en t an d  certificate ap-

p en d ed  th ereto  shall be in a  fo r m  sim ilar to that 

h e re in b e fo re  prescrib ed  fo r  the b o a rd  o f  county 

ca n v a ssers, a s  fa r  as th e  n atu re o f  such election 

w ill a d m it ; an d  w h e n  thè statem en t and certifi-

cate a b o v e  m e n tio n ed  shall h a v e  been m ade and 

su b scrib ed , such b o a rd  sh all proceed to' deter-
m ine the person or persons w ho shall, by the 
greatest num ber o f  votes, have been duly elected 
to the office or offices fo r  w hich he or they shall 
have been designated; an d  th ereu p on  such 'board 

shall m a k e  a  sta tem en t o f  th eir determ ination; 

an d  such sta te m en t shall be certified to  be true 

an d  correct b y  a  certificate, w h ich  shall be ap-

p en d ed  to  th e s a m e ; an d  th e chairm an  o f  such 

b o a rd  shall sign  h is n a m e  th ereto , in the presence 

o f  the clerk  th e r e o f, an d  such clerk  shall attest 

the s ig n in g  o f  th e  sam e b y  such chairm an by 

s ig n in g  h is n a m e  th ereto  ; an d  the statement of 

such d eterm in a tio n , a n d  th e  certificate appended 

th ereto , shall be in a fo rm  similar to that herein 
b efore prescribed fo r  th e board o f  co m fy  can-
vassers, a s  fa r  as the n atu re o f  such election will 

a d m it, an d  shall be a n n e x e d  to  the statement of 

th e result o f  such election  ; an d  both  o f  such 

statem en ts and certificates shall forthw ith  be 

d elivered  to  the secreta ry  o<f state , w h o  shall file 

the sa m e  in h is  office.

S ec tio n  126 : S u c h  b o a rd  shall m ake the state-

m e n t o f  th e  resu lt o f  such election  in the state, 

an d  th eir d eterm in a tio n  a s  to  the person or per-

son s w h o  shall h a v e  been elected  therein, upon 
the statem ents o f the result o f  such election, or 
the copies o f  such statem ents which shall have 
been made b y  the board o f  county canvassers in 
the several counties, an d  la id  b e fo r e  such board;
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provided, th a t i f  it shall ap p ear, b y  a n y  such  

statem en t fr o m  a n y  co u n ty , th at the sta tem en t o f  

the resu lt o f  such election  in  a n y  e lection  d istrict  

o f  such c o u n ty  is n o t ex h ib ite d  b y  o r  inclu ded  in  

such statem en t, such b o a rd  shall g iv e  fu ll fo rc e  

and effect to  the sta tem en t o f  th e  resu lt o f  such  

election in  such d istrict, o r  the co p y  o f  such state-

m ent, w h ich  shall be la id  b e fo r e  such b o a rd  b y  

the secretary  o f  state , a s  is h e re in b e fo re  d irected .

S ec tio n  127 : T h e  .secretary o f  state  sh all m a k e  

as m a n y  copies o f  the statem ent o f  the determ i-
nation o f  such b o a M , and the certificate th ereto , 

as there sh all be p erson s th ereb y  declared  to  be  

elected ; an d  shall c e r t ify  such cop ies to  b e  true, 

full and correct, b y  a  certificate appen ded to  each , 

and shall s ig n  his n a m e th ereto  an d  a ffix  th ereto  

the seal o f  th e  state, and shall, w ithout delay} 
deliver one o f  the sam e to each o f  the persons 
who shall be so elected.

S ectio n  130 : In  case  o f  an  election  fo r  on e or  

m ore m e m b ers  o f  the h ou se  o f  rep resen tatives, 

the secretary o f  state shall prepare a general 
certificate o f  the election o f  such m em ber or 

m em bers, an d  la y  th e  sa m e b e fo r e  th e  g o v e r n o r , 

w h o  shall s ig n  his n a m e th ereto , in the presence  

o f  such s e c r e ta r y ; a n d  such secreta ry  shall attest  

the s ig n in g  o f  the sa m e  b y  the g o v e r n o r , b y  

s ig n in g  his n a m e  th ereto , an d  shall th ereu p on  

affix the seal o f  the state th ereto , and transmit 
the same forthw ith  to the clerk o f  the house o f  
representatives, i f  th e y  sh all th en  be in session , 

and i f  n ot in session , then  a t th eir first m e e t in g ;  

and in case o f  an  election  fo r  electors o f  p resid en t  

and v ice -p resid en t o f  th e  U inited S ta te s , such  

secretary sh all prepare a  g en era l certificate o f  

the election  o f  such electors, an d  la y  the sam e  

b e fo re  the /g o v ern o r, w h o  shall s ig n  h is  n a m e  

thereto, in the p resen ce o f  such s e c r e ta r y ; an d  
2
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such secreta ry  shall attest the s ig n in g  o f  the 

sa m e b y  th e g o v e r n o r , b y  s ig n in g  his nam e there-

to , an d  shall th ereu p on  a ffix  th e seal o f  the state 

th ereto , a n d  d eliv e r  the sa m e to  the president of 

the c o lle g e  o f  e lectors, o f  th is state , on  the day 

a n d  at the tim e a n d  p lace appointed  fo r  the 

m e e tin g  o f  such co lleg e .

F r o m  a  o a re fu l or even  casu al ex a m in atio n  o f  the 

sta tu to ry  sch em e e x h ib ited  in th e a b o ve  sections it is 

ap p aren t that tw o  sta tem en ts ' o f  a n  en tire ly  different 

ch aracter are requ ired  to  be m a d e  b y  the different can-

v a ssin g  b o a rd s. F irs t , th ere is a  statem en t o f  the 

resu lt o f  the election  w h ich  is  sim ply a compilation of 
the returns received  fr o m  all the b o a rd s o f  election 

w ith in  the te rr ito ry  fo r  w h ich  the can vassers act, and 

sh o w s th e  to ta l n u m b er o f  v o te s  fo r  each candidate 

w ith o u t a tte m p tin g  a n y  d eterm in a tio n  as t o  the per-

son s elected  (Sections 93, r o p ) .

Secondly, there is a  sta te m en t in  w h ich  the canvass-

in g  b o a rd  determ ines and certifies w hat persons were 
elected  to  an y office to  b e  ifilled at the election without 

g iv in g  the n u m b er o f  v o te s  o r  p lu ra lity  or any figures 

w h atever. I t  is a bare d eclaration  th a t at the election 

in qu estion  a p erson  o r  p erso n s n a m ed  w as or were 

d u ly  elected to  the* d esig n a ted  office o r  offices. (Sec-

tions 1 12 , 130 ) .
A  statem en t o f  the ch aracter first m en tion ed  is neces-

sa ry  and is p ro v id ed  fo r  w h e re v e r there has been an 

election  fo r  an  office o f  b ro a d e r  scope than the terri-

to ry  rep resen ted  b y  the lo ca l ca n v a ssin g  board so 

th at su ch  b o a rd  has n o t b e fo r e  it a ll the returns upon 

w h ich  a d eterm in a tio n  o f  the p erson  elected must be 

based .
A  statem en t o f  the ch aracter secondly mentioned is 

p ro v id ed  fo r  w h e re v e r the ca n v a ssin g  board, whether 

m u n icip al ( Section 9 4 ) ,  c o u n ty  ( Section 112 ) ,  

S ta te  ( Section 130 )  h a s b e fo r e  it the returns from  al 

the in fe r io r  d istricts, m u n icip alities o r  counties in 

w h ich  the can d id ates h a v e  been  v o te d  fo r .
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The latter a lon e can be called  a “ certificate o f  elec-

tion.”

It is the o n ly  p ap er issued  t o  the can d id ate , an d  is 

the evidence o f  his election .

It em anates fr o m  the c o u n ty  b oard  o f  ca n vassers in  

case o f  election  fo r  m e m b e rs  o f  the S ta te  S en a te  or  

General A s s e m b ly  o r  fo r  a n y  co u n ty  o r  c ity  officer  

(Section i n ) ,  a n d  fr o m  the S ta te  B o a rd  o f  C a n -

vassers in cases o f  election  fo r  m e m b ers  o f  the U n ite d  

States S en ate  o r  H o u s e  o f  R ep resen ta tiv es o r  fo r  

Presidential electors o r  fo r  G o v e r n o r . (S ection s n S ,  
123 and 13 1 .)

W ith  this d istin ction  c le a rly  in m in d  b etw een , on  the  

one hand, the statem ent o f  the result o f  the election, 

which is a  m e re  ta b u la tio n  o f  the n u m b ers o f  v o tes , 

and on the oth er h an d  the statem ent o f  the determ ination  
of the persons elected, w h ich  con tain s n o  figu res at all, 

we proceed to an e x a m in a tio n  o f  the sections p ro v id in g  

for a recount in w h ich , i f  at all, th e  ord ers in these  

cases m ust find th eir support.

S ectio n  159 : W h e n e v e r  a n y  ca n d id a te  at a n y  

election  sh all h ave reason  to  b eïievé th a t an error  

has been m a d e  b y  a n y  b o a rd  o f  e lection s o r  o f  

can vassers in c o u n tin g  the v o te  o r  d e c la rin g  the  

vote o f  such e lection , o r  w h e n e v e r  a n y  citizen  

shall h a v e  reason  to  b e liev e  th at an erro r  has  

been m a d e  b y  a n y  b o a rd  o f  election s o r  o f  ca n -

vassers in c o u n tin g  th e  v o te  o r  d e c la rin g  the  

result o f  a n y  election  u p on  a n y  re fe re n d u m  o r  

question  su b m itted  to . the electors, w h e re b y  the  

result o f  such election  has b een ch an g e d , such  

candidate o r  such citizen  m a y , w ith in  ten  d ays  

a fte r  su ch  e lection , a p p ly  to  a n y  ju stice  o f  the  

S u p rem e C o u rt, w h o  shall be a u th o rized  to  ord er  

an d  cause, u p on  su ch  te rm s as he m a y  deem  

proper, a recount o f  the w hole or such part o f  
the votes as he m ay déterm ine, t o  be publicly  

miadë"~ünder l i i s  d irection  b y  the co u n ty  b oard
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o f  e lection s, a fte r  du e. n otice  b y  such candidate 

to  the p a rties  in terested  o f  the tim e  and place of 

such r e c o u n t ; a n d  i f  it sh all appear upon such 

recou n t th a t a n  erro r  has been  m a d e  sufficient to 

c h a n g e  the resu lt o f  su ch  election , then such 

ju stic e  in  ca se  o f  can d id ates sh all revok e the cer-
tificates o f  election already issued to any person, 
and shall issue in its place another certificate in 

fa v o r  o f  th e  p a rty  w h o  shall be fo u n d  to have 

received  a  m a jo r ity  o f  th e  v o te s  cast at such 

e le c tio n ; an d  in case o f  re feren d u m s or ques-

tio n s sh all m a k e  a  certificate th at the result of 

such election  be c o r r e c te d ; which certificates 
shall supersede all others and entitle the holder 
th ereof to the sam e rights and privileges as if 
said certificates had been originally issued by the 
canvassing board; said  ju stic e  shall have power 

to  d ec id e  all d isp u ted  q u estion s w h ich  the board 

shall fa il to  d ecide b y  a m a jo r ity  v o te  thereof.

Section i6 o . W h e n e v e r  an y such certificate 

sh all be issu ed  b y  a n y  ju stic e  o f  the Supreme 

C o u r t, th e sa m e  shall be hied w ith the clerk of 
the county or municipality in  and fo r  which such 
election w as h eld : a n d  such clerk  shall make and 

c e r tify , u n d er h is  h an d  a n d  official seal, a copy 

th e r e o f, an d  shall w ith o u t d elay  deliver such 

c o p y  to  the p erso n  w h o  shall b e  so declared 

e le c te d ; and in case o f an election fo r  Senator, 
m em ber o f the A ssem bly or any county officers, 
th e c o u n ty  clerk  sh all w ith in  five d a y s thereafter 

transmit to the Secretary o f  State, at Trenton, 

a n o th er co p y  o f  su ch  certificate, signed by him 

an d  attested  b y  h is  official seal.

Section  ji6 1 . A n y  applicant fo r  such recount 
^  u p o n  a p p ly in g  th e r e fo r  sh all d e p o s it^ d th  the_

co u n ty  .c lerk  su ch  su m  a s such ju stice  shall order 
as secu rity  fo r  th e  p a y m e n t o f  the expenses of 
such recou n t, o r  i f  such ju stic e  shall so order,
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shall file w ith  the co u n ty  clerk  a  b o n d  to  the  

in cu m ben t, w ith  tw o  or m o r e  su reties, to  be ap -

p ro v e d  b y  such ju stic e , in such su m  as he m a y  

requ ire, co n d itio n ed  to  p a y  all costs a n d  exp en ses  

in ca se  th e o r ig in a l co u n t be con firm ed , or the  

resu lt o f  such recou n t is n o t sufficient to  ch a n g e  

th e r e s u lt ; the said  ju stice  shall fix  an d  d eter-

m in e  the a m o u n t o f  co m p e n sa tio n  to  be paid  

fo r  m a k in g  such recou n t o f  the b a llo ts , and the  

costs an d  exp en ses t h e r e o f ; an d  i f  it sh all appear  

that an  erro r  sufficient to  ch an g e  the result has  

been m ad e, then the ex p en ses o f  _such recou n t  

shall be p aid  by the county or m unicipality in 
and fo r  which such election w as held , u p on  the  

w a rra n t o f  said  ju stic e , the sa m e as oth er elec-

tio n  ex p en ses are p a id ; but i f  n o  e rro r  shall 

appear sufficient to  c h a n g e  the result, then the  

exp en ses o f  such recou n t shall be p aid  b y  the  

p a rty  m a k in g  the application .

T h e o rig in a l act fr o m  w h ich  sections 159, 160  and 
161 w ere a d o p ted  in  “ A n  act t o  re g u la te  e lection s”  

(R evision  o f  1898) ,  P . L . 1898 , 310 , 3 1 1 , w a s  ap p ro v ed  

March n t h ,  1880, P . L . 1880, '2,29, Chapter 159 .
T h is o rig in a l act applied  o n ly  to  e lection s fo r  m e m -

bers o f  the S e n a te  an d  G en eral A s s e m b ly . U p o n  rev o -

cation o f  the certificate o r ig in a lly  g ra n te d  ( in  case  erro r  

was fo u n d  sufficient to  ch an ge the re su lt) th e  a u th o rity  

conferred w a s to  rev o k e th e  certificate o f  e lection  a lrea d y  

issued and to  o rd e r  to  be issu ed  in  its place a n oth er c e r -

tificate d u ly  attested  u n d er the seal o f  the co u n ty , etc ., 

which shall su p ersed e all o th ers, etc. T h is  certificate  

so attested w a s  n o t to  be filed b u t b y  Section 2  th e  co u n ty  

clerk w as requ ired  to  c e r t ify  the o rig in a l u n d er h is  h an d  

and1 the seal o f  th e c o u n ty  an d  “ d eliv e r  th e sam e to  any  

person w h o  shall be s o  elected ”  and tra n sm it to  the  

Secretary o f  S ta te  a  tru e cop y  th e r e o f in like m a n n er  

attested.

Section 3 p ro v id e d  fo r  a  b o n d  in $500  to  p a y  all costs  

in case the o rig in a l co u n t be co n firm ed , etc. I f  it shall
J
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ap p ear th a t erro r  sufficient to  ch a n g e  th e  result had 

been  m a d e , the ex p e n se  o f  such recou n t w a s to  be “ paid 

b y  the c o llecto r  o f  the c o u n ty  u p o n  the w a rra n t o f  the 

ju stic e , the sa m e as o th e r  e x p e n ses  are  p a id ,”  but if  no 

such erro r ap p eared  th en  the ex p en ses w e re  to  be paid 

b y  the p a rty  m a k in g  th e ap p lication .

In  the re v isio n  o f  1898, Section  15$ , th e Legislature  

o m itte d  the w o rd s  “ fo r  m e m b e r  o f  the S en a te  or Gen-

eral A s s e m b ly ”  in the secon d  an d  th ird  lin es, thus giv-

in g  to  th e  section  its p resen t g en era l form ' o f  expression. 

I t  a lso  p ro v id e d  in  Section 160  th at th e  certificate made 

b y  th e ju stic e  sh o u ld  “ be Hied w ith the clerk o f the 
county or m unicipality in and fo r  which such election 
w as h eld ”  an d  su ch  cle rk  w a s  requ ired  to  m ake and 

c e r tify  u n d er h is h a n d  an d  official seal a  co p y  thereof 

a n d  d eliv er the sa m e to  th e  p e rso n  s o  declared to be 

elected  “ an d  in case o f  an election fo r  senator, mewir 
bers o f  assem bly or any county officers, th e  county clerk 

shall w ithin, five d a y s  th e re a fte r  tra n sm it  to  the Secre-

ta r y  o f  S ta te , at T re n to n , a n o th e r c o p y  o f  such certificate 

sig n ed  b y  h im  an d  a ttested  b y  h is official sea l.”

Section  16 1  o f  the revised  act p ro v id e d , a m o n g  other 

ch a n g es n o t n o w  im p o rta n t, th a t i f  it sh ou ld  appear 

th at a n  e rro r  sufficient to  ch a n g e the result has been 

m a d e  “ th en  the ex p en ses o f  su ch  reco u n t shall be paid 

b y  the c o u n ty  o r  m u n ic ip a lity  in 1 and fo r  which the 
election w as h eld ”  &c ., a n d  in  p ro v id in g  fo r  trans-

m issio n  o f  a co p y  to  the S e c re ta ry  o f  S ta te  ( in  language 

a lso  then fo r  the first tim e  a d o p te d ) o n ly  in case of 

an election  fo r  m e m b e rs  o f  th e S ta te  L egislatu re or 

c o u n ty  officers, significantly om itting any reference to 
a m em ber o f the H ou se o f  R epresentatives. T h u s it 

appears th at s im u lta n eo u sly  an d  in  th e sam e revision 

in w h ich  the en a b lin g  section  w a s  e x ten d ed  b y  dropping 

ou t the restriction  to  ca n d id ates fo r  the Senate or 

G en eral A s s e m b ly , en tire ly  n e w  w o rd s  w ere  introduced 

in o th e r  section s w h ich  m a n ife ste d  an  unmistakable  

p u rp ose still to  confine the scope o f  Section 159 ( as



it had p re v io u sly  been  c o n fin e d ) to  officers elected  w ith in  

the coun ty, a lth o u g h  b y  the re v isio n  e x te n d in g  it to  all 
such officers. A n o th e r  ch a n g e  w a s  m a d e  in the sa m e  

revision in th a t w h ereas the o rig in a l act p ro v id e d  that  

the recount sh o u ld  be m a d e  “ b y  th e c o u n ty  clerk  o r  

such oth er o fficer as the said  ju stic e  m a y  d e sig n a te ,”  

the revised Section igg  d irects th at the recou n t be m a d e  

by “ the c o u n ty  ¡board o f  e le ctio n s .”  F r o m  th is  it 

further appears th a t the L e g is la tu r e  ini th e  ch a n g e s it 

was m a k in g  still h ad  in m in d  n o th in g  m o r e  ex te n siv e  

than a recou n t o f  th e v o te  in a s in g le  cou n ty .

T he sam e th in g  is a g a in  ap p aren t in the la n g u a g e  

authorizing a  recou n t o f  “ the whole o r  such p a rt o f ”  

the votes, “ as he m a y  d ete rm in e ”  (th e  w o rd s  q u oted  

being a lso  n e w  in th e r e v is io n ) , to  be m a d e  b y  the 
county b o a rd  o f  election s.

E vid en tly  it w a s  con sid ered  in the p resen t case th at  

a single o rd e r  cou ld  n o t  be m a d e  fo r  a recou n t o f  m o re  

than one co u n ty , fo r  th ree  separate o rd e rs w ere  m a d e  

at the sa m e tim e , o n e  fo r  each co u n ty .

It is n o t a  case w h e re  th e C o u r t  d e term in ed  th a t o n ly  

part o f  the v o te s  sh ou ld  be recou n ted , b u t w h e re  in-« 

tending th a t all the v o te s  sh o u ld  be recou n ted  it  w a s  

found n ecessary  to  in stitu te  a  sep arate  a n d  d istin ct p r o -

ceeding fo r  each  co u n ty . The statute however gives 
no countenance to the idea o f splitting up the recount 
as has here been done. I t  p ro v id e s  fo r  b u t a s in g le  o rd e r  

revoking the o rig in a l certificate o f  e lection , n o t  three  
orders.

T h e o rd e r , m o r e o v e r , is to  b e filed w ith  the clerk  o f  

the county o r  m u n ic ip a lity  "in  and fo r  which such elec-
tion was held ”

It cann ot be said  th a t th e  election  fo r  m e m b e r  o f  

Congress w a s h eld  in  o r  fo r  any c o u n ty  o r  m u n icip a lity . 

In which o f  these three cou n ties w a s such an election  

held? In  w h ich  o f  th em  is the o rd e r  to  be filed re v o k -

ing the certificate o f  e lectio n ”  i f  the recou n t so turn s  

out? T h e re  has been an d  ca n  b e  n o  “ certificate o f



election ”  in a n y  o f  the three cou n ties n o r  in  all three 

com b in ed .

A r e  there to  be th ree separate o rd e rs each setting 

aside th e certificate o f  e lection  so  fa r  as it w as held 

w ith in  the c o u n ty  ? T h e r e  is n o  certificate o r  deter-

m in a tio n  o f  the election  o f  m e m b e r  o f  the H o u se  of 

R ep resen ta tiv e s as to  a  s in g le  c o u n ty  in  existence, and 

n on e co u ld  h a v e  been m a d e  b y  a n y  b o a rd  o f  canvassers 

u n der the statu te .

T h e  o n ly  certificate o f  e lectio n  that can be given to 

a c a n d id a te  fo r  M e m b e r  o f  th e  H o u s e  o f  Representa-

tives is th a t p ro v id ed  fo r  in  Sections 123  and 130 above, 

w h ich  m u st co m e  fr o m  the S e c re ta ry  o f  State , based 

u p on  the retu rn s fr o m  the c o u n ty  can vassers and from  

the e lection  b o a rd s  as a b o v e  e x p re ss ly  required in Sec-
tion 126> c o v e r in g  the w h o le  co n g re ssio n a l district.

I t  is th is certificate o f ,  e lection  o f  th e S tate Board 

o f  C a n v a sse rs  p rescribed  b y  Section  123 , w hich, if a 

recou n t is a v a ila b le  at all, m u st be re v o k ed  b y  the order 

o f  th e  J u stice  in  the ev en t th a t it shall appear that an 

erro r  h a s b e e n  m a d e  sufficient to  ch a n g e  the election.

I t  w o u ld , h o w e v e r , be a  m o s t  e x tra o rd in a ry  thing to 

h o ld  th at th e  le g is la t u r e  in ten d ed  th a t a  certificate 

p ro c e e d in g  fr o m  a  S ta te  b o a rd  an d  filed in the office of 

the S e c re ta ry  o f  S ta te , a n d  issued b y  h im , and upon 

w h ich  th e  h o ld e r  th e r e o f  is accred ited  a s a  m em ber of 

the N a tio n a l L e g is la tu r e , sh o u ld  be re v o k ed  b y  a certifi-

ca te  m a d e  o n  a recou n t w h ich  is p u rely  a local affair 

te rm in a tin g  in  a  certificate filed in the coun ty clerk’s 

o ffic e ; a n d  th at, to o , w ithout any provision fo r  trans-
m itting the revoking certificate to the Secretary o f State 
w ho the custodian o f  the certificate revoked. It  has 

a lrea d y  been n o ted  th at in th e  c la u se  o f  Section 160 

p ro v id in g  fo r  tra n sm issio n  o f  a co p y  o f  the certificate 

o f  the Ju stice to  the S e c re ta ry  o f  S ta te  the case o f an 

election  fo r  M e m b e r  o f  the U n ite d  S ta te s  Senate or of 

the H o u s e  o f  R ep resen ta tiv e s , o r  fo r  G o v ern o r, is un-

p ro v id ed  fo r .
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Not o n ly  is there n o  a u th o rity  fo r  the co u n ty  clerk  

to transmit the re v o k in g  certificate to  th e S ec reta ry  o f  

State, but th ere is n o  a u th o rity  fo r  the S e c re ta ry  o f  

State to receive o r  file it in his office.

Indeed w e  now: u n d erstan d  th a t cou n sel fo r  M r .  

Scully does n o t c la im  th at the J u stice ’s certificate can  

revoke the certificate o f  the S ta te  B o a r d  o f  C a n v a ssers  

in case o f  an e lectio n  fo r  M e m b e r  o f  the H o u s e  o f  R e p -

resentatives. S o  ab su rb  d id  such a  c la im  ap p ear to  

Mr. G arrison th at in  a r g u in g  b e fo r e  the S ta te  B o a rd  o f  

Canvassers fo r  a n  a d jo u r m e n t o f  the can vass o f  the  

returns o f  the T h ir d  C o n g r e ssio n a l D istr ic t  because o f  

the pendency o f  the recou n t, h e  rep u d iated  w ith  m u ch  

earnestness the id ea  th at h e  h ad  ever a d v a n ce d  o r  so u g h t  

to sustain it. C o u n se l o n  th at occa sio n  stated  his p o si-

tion to be, n o t th a t the J u stice  cou ld  b y  his o rd er rev o k e  

the certificate o f  e lection  o f  th e  S ta te  B o a rd  o f  C a n -  

* vassers i f  su ch  sh ou ld  be issu ed , b u t th a t th e o rd er o f  

the Justice, i f  the recou n t sh o u ld  resu lt in  an ord er, 

would be o p era tiv e  to  a ffect the retu rn s w h ich  are  the  

basis p f the actio n  o f  the S ta te  B o a rd  o f  C a n v a sse rs , 

so that a lth o u g h  these retu rn  sh o w  a m a jo r ity  fo r  M r .  

Carson the certificate o f  the b o a r d  ( i f  the recou n t sh o u ld  

so turn o u t)  m ig h t , n everth eless, be g iv e n  to  M r . S cu lly . 

By u rgin g b e fo r e  the S ta te  B o a r d  th at th eir certificate  

once g iven  w o u ld  be irrevocable M r . S c u lly ’s cou n sel 

obtained (c o n fe s s e d ly  w ith o u t w a rra n t in th e s ta tu te ) ,  

a postponem ent b y  the S ta te  B o a r d  o f  C a n v a sse rs  o f  its 

action upon the retu rn s fo r  th is co n g re ssio n a l d istrict  

in order th at said  b o a rd  m ig h t  h a v e  b e fo r e  it the result  

of the recount.

W e  are th e r e fo r e  b o u n d  to  a ssu m e th at the p o sitio n  on  

behalf o f  M r . S c u lly  b e fo r e  th is C o u rt w ill be th e  sam e  

— namely, that th e  re v o k in g  o rd e r , i f  on e sh all be m a d e  

by the Justice, w ill n o t op erate u p o n  the d eterm in a tio n  

of the B o a rd  o f  C a n v a sse rs  b u t w ill ta k e  the p lace o f

3
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the sta tem en ts o r  retu rn s u p o n  w h ic h  the board is 

requ ired  to  act in re a ch in g  a  d eterm in ation .

I t  m u st, h o w e v e r , be re m em b e re d  at a ll stages o f  this 

d iscu ssio n  th a t th e  fu n ctio n s o f  the d ifferen t boards 

u n d er the e lectio n  act a re  all p u re ly  sta tu to ry , and that 

in  su ch  cases the statu te  is th e o n ly  g u id e .

That only can be done which the statute in terms or 
by clear implication directs or perm its to be done.

T h is  m a y  be ca lled  an  a x io m  o f  th e law . Y e t  it is 

o n ly  b y  co m p lete ly  ig n o r in g  a n d  ¡setting it aside that 

the a rg u m e n t fo r  M r . S c u lly  g a in s  a n y  d eg ree  o f  plausi-

b ility .

T h e  Justice u n d e r  the 159th  S ec tio n  o f  the Election  

A c t  acts m e re ly  as a  sta tu to ry  co m m issio n e r , and his 

p o w e r s  an d  d u ties a re  such as, a n d  n o  o th er than, are 

c o n fe rr e d  b y  the section s re la tin g  to  th e  recount. In re 
M argarum , 55 N . J. L a w  12, w a s  a  case a risin g  under 

Section  52, P . L . 1890, 391 , w h e re b y  it w a s attempted 

to  im p o se  u p on  a  Justice o f  th e S u p rem e C ourt the 

a n a lo g o u s  fu n ctio n  o f  se ttin g  asid e an  election upon a 

p etition  o f  a  certain  n u m b er o f  v o te rs , a lle g in g  certain 

fra u d s  a n d  irre g u la r itie s , a fte r  a  h e a rin g  and finding 

o f  the tru th  o f  such a lle g a tio n s . C h ie f  Justice Beasley, 

d e liv e rin g  the o p in io n  o f  th e C o u rt, s a i d :

“ I t  w ill be at on ce p erceiv ed , fr o m  this sum-

m a r y  o f  th is  sta tu to ry  clau se, th at the ju d g e  who 

is to  d eterm in e  th e p rescribed  con test is not em-

p o w e re d  fo r  th at p u rp ose to  sit in, o r  under the 

a u th o rity  o f , a n y  cou rt. T h e  reference to him 

as ‘the ju stic e  o f  th e  S u p re m e  C o u rt holdin g the 

C ircu it C o u rt in a n d  fo r  said  co u n ty ,’ is a mere 

designatio persona. T h e  exp ression  evidently 

corifers u p o n  th e official n o  authority , except 

such as is e x p re ssly  p rescrib ed , w h ich  is that he 

sh all en tertain  th e co m p la in t in  the capacity of 

a  c o m m issio n e r  a c tin g  u n d er and absolutely by 

th e fo rc e  o f  a  sta tu to ry  a u th o riza tio n . H e  is to 

d eterm in e  the m a tte r  an d  m a k e  an order dis-
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m is s in g  the p etitio n  o r  se ttin g  asid e the election , 

and w h ich  o rd e r is to  be filed w ith  th e  c le rk  o f  

the co u n ty . T h is  is the en tire scop e a n d  e x te n t  

o f  the p o w e r  e x p re ssly  co n fe rre d , an d  it w o u ld  

n o t seem  th at, in su ch  an  a ffa ir , a ju stic é  o f  the  

oi S u p re m e  C o u rt h as inheren t in h is  office a n y  

ab ility  th at w o u ld  m a te r ia lly  su b serve  th is statu -

to ry  e n d o w m e n t.”

Section 159  prescrib es the o n ly  o rd e r  th a t c a n  b e  m a d e  

upon the r e c o u n t ; th a t is to  sa y , i f  it shall ap p ear th at  

an error has been m a d e  sufficient to  ch a n g e  the result, 

“such Justice sh all re v o k e  th e  certificate o f  e lection  a l-

ready issued t o  a n y  p erso n , a n d  shall issue in its p lace  

another certificate in fa v o r  o f  th e p a rty  w h o  sh all be  

found to  h a v e  received  a  m a jo r ity  o f  the v o te s  cast a t  

such election .”  T h e  o n ly  o rd e r  th a t can  be m a d e  is 

one in su b stitu tion  fo r  the certificate o f  e lection  “ already 
i s s u e d an d  th is shall en title  the h o ld e r  to  th e  sa m e  

rights and p riv ileg e s  as i f  sa id  certificate h ad  been  

originally issued b y  th e  c a n v a ss in g  b o a rd .

In K eoh oe  v . Stagm eier, 70  N . J. L a w  175, 179, c o n -

struing this section , th e S u p rem e C o u rt said  :

“ T h e  act o f  re v o ca tio n  o f  th e  o ld  certificate  

and the issuance in  its p lace o f  a n o th e r to  the  

p erso n  ‘ fo u n d  to  h a v e  received  a  m a jo r ity  o f  

the v o te s  c a s t /  a re  on e  a n d  the sa m e  act. N o  

certificate can be m a d e  w h ich  w ill n o t ‘ su p ersed e  

all o th e rs ’ a n d  ‘en title  th e h o ld er th e r e o f to  the  

sam e rig h ts  a n d  p r iv ile g e s  as i f  the certificate  

had been  o r ig in a lly  issu ed  b y  th e  c a n v a ssin g  

b o a rd .’ T h e  la w  d oes n o t co n tem p la te  a n y  cer-

tificate u n less so m e o th er p erso n  than  th e p erson  

h o ld in g  the certificate o f  th e  c a n v a ss in g  b o a rd  

is sh o w n  to  h a v e  received  ‘a  m a jo r ity  o f  the  

votes c a st.’ T h e  prim a facie  ch a ra cter o f  the  

certificate o f  th e  c a n v a ss in g  b o a rd  ca n n o t be d e -

feated  b y  a n y  co n d itio n  ex cep t b y  a  n e w  certifi-

cate, issu ed  u n d e r  the statu te , to  s o m e  oth er p e r -

1
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, son who has received a majority of the votes 
cast. In  case of a tie upon the recount, as in 
the case before us, the certificate of the canvass­
ing board remains the prima facie evidence of the 
right of the holder thereof to take his seat. The 
body to which such certificate certifies him to be 
elected cannot recognize a certificate of mere 
revocation of that certificate issued by the justice 
of the Supreme Court. The only certificate that 
they need recognize is a certificate certifying the 
election of some other person.”

It may be, as Justice Kalisch holds, that the act does 
not necessarily presuppose a certificate of election as in 
existence when the order for a recount is made, but it 
does .most clearly require that a v certificate of election 
shall have been given before the final order of tlje Justice 
at the conclusion of the recount can be made, and that 
this certificate of the canvassers must be such as can 
be superseded by the Justice’s order which is given the 
effect of a certificate originally issued by the canvassing 
board.

If , as is conceded by Counsel for Mr. Scully, the cer­
tificate of the State Board of Canvassers of the election 
of a Member of the House of Representatives cannot 
thus be revoked the order of the Justice can have no 
operation whatever, and no order can be made.

There is no authority in the statute or elsewhere for 
an order correcting the returns or statements of the 
result of the election upon which, by Section 126, the 
State Board of Canvassers are expressly required to base 
their determination of the person elected.

These statements are not nor is any one of them, the 
“certificate of election already issued,” and which is to 
be superseded by the order of the Justice.

The order to be made comes in place of the can­
vassers determination of the person elected and confers 
the same rights and privileges as if it had been originally 
issued by the canvassing board. It is of similar char-
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acter and form to the certificate prescribed in Sections 
r2 j  and 112 .

It is not contemplated that it shall contain any state­
ment of the numbers of votes received by the respective 
candidates nor of the plurality of the successful candi­
date.

The act contemplates a bare declaration of the finding 
that the applicant for the recount was elected and not 
the candidate whom the canvassers had declared elected. 
There is no provision by which a record of the result 
of the recount similar to the returns of the election offi­
cers or the statements of the county canvassers tabulated 
from these returns as provided in Section io q , can1 be 
preserved either in the Justice’s order or elsewhere.

The operation oT Section 159 is entirely familiar in 
cases of recount for county or municipal offices where 
the order is in exact accord with the language of the 
statute and it is the certificate of election issued by the 
canvassers that is revoked and superseded. T o  give a 
different effect to the statute in case of an election for 
Member of the House of Representatives and make the 
Justice’s order operate in that case upon the statements 
of the result under Sections 108 and iop, while in other 
cases it operates upon the “certificate of election”  under 
Sections 111 and ir2. would be to violate every rule of 
statutory construction which can possibly apply.

The words “certificate of election” in Section 159 
must mean the same thing in all cases to which the sec­
tion can apply.

Not only is the language of Section 159 altogether 
opposed to the claim now made by counsel for Mr. 
Scully, but (as before pointed out) there is no provision 
for transmitting to the Secretary of State or to the State 
Bbard of Canvassers a copy of the Justice’s order, nor 
for the filing of such order or a copy thereof anywhere 
but in the county clerk’s office. Moreover, Section 126 
declares upon what the State Board of Canvassers shall 
make their determination as to the person elected and

A
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excludes the possibility of their acting upon an order 
under Section 159 .

The statutory scheme for ascertaining and declaring 
the persons elected to the various elective offices has 
been carefully elaborated, and by. confining the opera­
tion of Section 159 to elections not more extensive than 
a single county it takes its place as a coherent and con­
sistent part of the electoral machinery.

The effort to make Sections 159, I^° and 161 apply 
to elections within the jurisdiction of the State Board of 
Canvassers brings them into conflict with the leading 
features of the general scheme, and creates anomalies 
and confusion, besides violating the plain provisions of 
these very sections.

The rule of construction to which Justice Kalisch 
refers, namely, that where a statute in one part clearly 
applies to inferior objects only, it is not to be extended 
by general language to superior objects, applies here. 
Sections 160 and 161 throughout manifest a plain in­
tention to confine the scheme of recount to elections 
within the county. Not only is this true of the lan­
guage in the original act of 1880 so far as retained, but 
o f the language newly inserted in the revision of 1898, 
when Section 159 received its present form. It being 
thus clear from Sections 160 and 161 that the recount 
is applicable only to elections of the inferior sort which 
are confined within the limits of a single county, the 
rule of construction referred to forbids that by the gen­
eral words of Section 159 the scheme of these sections 
should be extended to an election of a higher grade em­
bracing several counties, and the determination whereof 
is vested in a different board of canvassers and one of 
State as opposed to county jurisdiction. Indeed, it is 
not to be overlooked that if there may be a recount of 
a congressional district, it may equally well be had of 
the entire State in case of an election for Governor or 
of United States Senator. In the latter case there would 
have to be twenty-one orders on the theory now ad­
vanced.
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Justice Kalisch, in his opinion, avoids the difficulties 
we have suggested by saying: “Whether the provisions 
“of this section can be effectively enforced after the 
“recount is held and decided is not before me in this 
“proceeding. The only question to be passed on in the 
“present case is whether or not Section 159 includes 
“within its terms the granting of a recount in a proper 
“case to a congressional candidate.”

This, we submit, is altogether too narrow a view.
There are three sections (159, 160, 161) which deal 

with the matter of a recount and other sections with 
which the scheme must be harmonized, and with which 
Section 159 as construed by the learned Justice is, as 
we have endeavored to show, not in harmony. By limit­
ing his consideration to Section 159 Justice Kalisch puts 
out of view the most important part of the procedure, 
namely, the end to be accomplished by it.

A recount is a means to an end, not an end in itself. 
The end to be accomplished is the revocation of the 
canvassers’ certificate of election if it shall appear to 
have been given in error.

If it is apparent that this end in a certain class of 
cases cannot be attained under existing statutory ad­
justments and under the recount provisions as d whole, 
then in that class of cases the recount itself is futile. 
The fact that the end cannot be accomplished demon­
strated that the means cannot be employed. Nothing 
can come of the recount but a waste of time and money, 
which in these circumstances it is the duty of a court 
to prevent.

The petitions in these cases disclose that there are 
in each of the counties of Middlesex and Monmouth 
about twenty thousand votes, and in Ocean County 
nearly five thousand votes, to be recounted. The orders 
of the Justice require the election boards of each county 
to sit from day to day from 9 A . M. till 6 P. M., con­
tinuously, except for an intermission of an hour at 
noon, until such recount shall have been completed—
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Sundays and Thanksgiving Day excepted. Under these 
orders the recount has slowly and laboriously proceeded 
since November 20th, and is not yet approaching its 
conclusion. Large numbers of ballots are being laid 
aside for the consideration of the Justice upon objec­
tions made thereto. The recount is necessarily attended 
with a large amount of expense, and with much incon­
venience to a great many persons.

If, as we contend, it can lead to no conclusion because 
the case is not within the statute, the greater part of 
this expense must fall upon the county, but a consider­
able amount will fall upon M r. Carson. The bond 
given by the petitioner does not extend to such a situa­
tion, and does not protect either the counties or Mr. 
Carson.

The failure of the provisions for a recount to reach 
the case of an election for Member of Congress, of 
course, does not leave the candidate without remedy. 
The House of Representatives is, of course, the ultimate 
judge in all cases of the election and qualifications of 
its members, and it is by that body that the question of 
this election must in the end be decided.

II.

T h e  Pet iti o n  a n d  A ff id avi t  Pr e se nt e d  t o  t he  
Justice  W e r e  No t  Su f f ic ie n t  t o  Author ize  The  
Ma k in g  o f  a n  Or der  f o r  a  Re c o u n t .

The following are the statements of the petition in 
each case so far as they relate to the supposed errors 
in counting the vote or declaring the result of the 
election:

“That there were cast in the three counties 
comprising the said district upwards of 45,000 
votes, and that your petitioner is informed and 
verily believes many errors were made by the 
board of elections or canvassers ini counting the 
said vote or in declaring the vote of said election,
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and that said errors have changed the result of 
said election.

“Your petitioner further shows that at various 
polling places in the County of Middlesex, and 
at various polling placfes in the County of Monu 
mouth legal ballots were rejected and illegal 
ballots were counted so far as the Member of 
the House of Representatives of the United 
States was concerned, and that in the County 
of Ocean legal ballots were rejected and illegal 
ballots were counted and errors were made in 
counting the votes and declaring the vote of 
such election whereby the result of such election 
has been changed. That at said general election 
in various districts of each of the three counties 
comprising the said congressional district ballots 
which were properly marked for your petitioner 
and which were valid ballots were rejected and 
that ballots which were improperly marked for 
the opponent of your petitioner were counted, 
and that said valid ballots for your petitioner 
were rejected and illegal ballots for your peti­
tioner’s opponent were counted in suck numbers 
as to change the result o f the election.

“Your petitioner further shows that upon the 
foregoing facts and information he has reason 
to believe that errors were made by the respec­
tive boards of election and canvassers in count­
ing the vote and in declaring the vote of said 
election whereby theVesult of said election has 
been changed.”

The only verification of the petition is an affidavit 
by the petitioner as follows:

“Thomas J. Scully, being duly sworn accord­
ing to law, on his oath deposes and says that 
he is the petitioner named in the foregoing 
petition; that he has read the said petition and

4
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that the m atters  and  fa cts  therein  set forth, so 
fa r  as th ey  relate to  h is o w n  'acts are true, and 

so  fa r  as they* relate to  the acts o f  others he 

be lieves  th em  to  be  tru e .”
T h e  statute ( Section 159)  p ro v id e s  that Whenever 

a n y  ca n d id a te  at a n y  e lection  shall have reason to 
believe that an an e r r o r  has b een  m ad e  b y  any board of 
e le ction  o r  o f  canvassers in  co u n tin g  the v o te  or  declar-
in g  the resu lt o f  such  e lection , & c., h e  m a y  apply to any 
Justice  o f  the S u p rem e C ou rt, w h o  shall be authorized 

to  o rd er , &c.
T h e  c o n d it io n  u p on  w h ich  the can d id ate  m ay apply is 

that he  has reason  t o  be liev e  that an  error  has been 
m ad e  sufficient to  ch an g e  the resu lt o f  the election.

T h e  ex isten ce  o f  th is co n d it io n  m u st be made ap-
paren t to  the Justice  b y  p r o o f  in som e fo rm . A n  order 
f o r  a  recou n t m ad e  w ith ou t an y  affidavit o r  p roo f be-
in g  presented  t o  the Justice  co u ld  n ot be  sustained.

I s  the p r o o f  in  these cases  su fficien t?
T h e  statute con tem pla tes  that the applicant shall be 

able  t o  state som e defin ite fa c ts  ( th o u g h  it m ay be on 
in fo r m a t io n ) ,  f r o m  w h ich  it ca n  be  seen that there is 
reason  to  be lieve  that som e specific  e rro r  o r  errors have 

b een  m ade. •
T h e  on ly  information  w h ich  these petitions allege is 

that m any  e rro rs  w ere  m ad e b y  the b o a rd  o f  elections or 
can vassers  in  co u n tin g  said  v o te  or in  d eclarin g  the vote, 
an d  that said  e rro rs  h ave  ch a n g ed  the result o f  said 

e lection .
I t  is im p oss ib le  to  g a th er  from ' such  va gu e  and whole-

sale gen era lity  that the p e tition er  rea lly  had any basis 
f o r  a  b e lie f  that any  p a rticu lar  e rrors  had been made.

T h e  rem a in in g  a lleg a tion s  a re  su b ject to the same 
o b je c t io n ;  and , m o re o v e r , are n o t  stated as matters of 
in fo rm a tio n , n o r  d o  th ey  relate t o  th e  affiant’s ow n  acts 
the a ffidav it as to  th em  is m ere ly  that he believes them 
to  be  true, b u t  n o  rea son  is  d isc losed  f o r  such belief.

U n less  th is  C o u rt  is p rep a red  t o  encourage mere
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fishing excu rs ion s, th is petition  and  affidavit m u st be 

held insufficient.
The con d it ion  u p on  w h ich  such an  app lica tion  m ig h t 

be entertained and  an o rd e r  f o r  recou n t m ade w ere  n ot 
shown to  ex ist. T h e  d e fe c t  is ju r isd ic t ion a l and  fa ta l 

to the ord ers .
B oth  because the statute d id  n o t  au th orize  a recou n t 

o f  the votes  f o r  m em b er o f  C on g ress  and  becau se o f  the 
insufficiency o f  the petition  and  v erifica tion  the ju d g -
ments o f  the S u p rem e C ou rt  in  each  case sh ou ld  be 
reversed and  ju d g m e n ts  en tered  in  said  C o u rt  settin g  
aside the o rd e rs  f o r  recou n t, w ith  costs .

T H E O D O R E  S T R O N G , 
A L A N  H . S T R O N G ,

O f Counsel with Appellant.
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