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I. Introduction and Background 

On February 13, 1968, Assemblyman William M. Crane, together 

with Assemblymen Hollenbeck, Costa, DeKorte, Apy, Thomas, Kaltenbacker 

and Selecky introduced Assembly Concurrent Resolution Number 24 (exhibit 1), 

creating a commission to study the New Jersey Statutes relating to abortion. 

The resolution was passed by the Assembly on March 14, 1968 and by the 

Senate on April 1, 1968. 

This resolution stated that: (a) the high rate of illegal abor­

tions constitutes a serious law enforcement and public health and safety 

problem: (b) critics of current abortion laws contend that they are unduly 

restrictive and have a tendency to force women seeking abortions to fall 

prey to the unscrupulous and frequently unskilled abortionist, with 

possible tragic consequences: (c) it is imperative that New Jersey's 

statutes in this area operate to effectively prevent resort to illegal 

abortions, and: (d) it is a legislative responsibility to re-evaluate 

the existing statutes on abortion to determine whether they adequately 

protect the public health and welfare and promote effective law enforce­

ment. The commission was required to report to the Legislature not later 

than January 31, 1969, however, Assembly Concurrent Resolution Number 18 

of 1969 (as amended),extended the reporting date to December 31, 1969. 

(exhibit 2) 

The Commission organized on September 30, 1968, and Assemblyman 

Crane was elected Chairman. Samuel A. Alita, Legislative Research 

Director, was designated Secretary to the Commission and Mr. Robert Poley 
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of Hackensack was named counsel. 

Public hearings were held at the State House, Trenton, on 

October 28, 1968; at Newark City Hall on November 13, 1968: and at 

Camden City Hall on November 26, 1968. Testimony was transcribed 

and is published in three volumes totaling 782 pages of testimony 

and statements. These published documents probably represent the 

best collection of public and professional opinion on abortion in 

print today. 



- 3 -

II. Statement of the Abortion Problem and Approaches to Solutions 

A. ~ Basic Problem 

Abortion to many is a dirty word, but it has been 

practiced in all societies and in all cultures. English Common 

Law forbade abortions, and specific legislation grew out of this 

common law prohibition as well as the humanitarian movements of the 

mid - 19th century. State abortion laws enacted during that 

period, and still in force in most jurisdictions today, were in­

tended to protect women from the swarms of hack abortionists who 

endangered their lives. New Jersey's 1849 anti-abortion statute 

was enacted in response to a New Jersey Supreme Court case of that 

year wherein one Cooper was convicted by a lower court of per­

forming a forcible abortion. Cooper appealed the lower court 

decision on the basis that there was no specific statute con­

cerning abortion, but the Supreme Court held that the forcible 

abortion was a violation of the common law and upheld the con­

viction. History does not tell us what happened to Cooper, but a 

footnote at the bottom of the page on which the 1849 decision is 

recorded says that in response to this case the New Jersey 

abortion law was enacted. 
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The Supreme Court of New Jersey in 1858 held that, "the 

design of the statute was not to prevent the procuring of abortions 

so much as to guard the health and life of the mother against 

the consequence of such attempts." (27 N.J.L. 112) 

It should be noted that in 1849 any surgical procedure was 

a dangerous one, because Lister did not devise antiseptic surgery 

until 186 5. 

The Commission has attempted at all of its public 

hearings to gather statistical information on the incidence of 

abortion in New Jersey and in the United States, howeve~ there 

are no fully accurate statistics one may rely on in assessing the 

prevalence of abortion, legal or illegal, spontaneous or induced. 

Spontaneous abortion in the early stages of pregnancy may go 

unnoticed even by the pregnant woman, and, later in the pregnancy, 

it is not a matter of public record. Illegal abortion, if 

successful and if no untoward after effects occur requiring 

medical treatment or hospitalization, is by its very nature 

unreported, because the woman who sought out the abortionist ·is a 

"satisfied customer." Illegal abortion which results in 

hospitalization or death may also go undetected, for it is often very 

difficult for medical practitioners to determine whether an 

abortion was spontaneous or induced aft~the event, except where 

grossly unskilled abortionists have "butchered" their customer. 

" 

" 
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Keeping in mind the unreliability of the statistics 

available,~ may still make some estimates of the incidence 

of abortion in the United States. About one out of every five 

pregnancies is terminated prior to full term. A substantial 

proportion ofsuch terminations occur as a result of spontaneous 

abortion (miscarriage) in the early stages of pregnancy. The 

remaining terminations are induced abortions, legal or illegal. 

The number of illegal abortions performed annually is estimated 

variously at from 100,000 to 1,400,000, and the number of maternal 

deaths resulting from all types of abortions is estimated at 8,000 

annually, based on an estimate of 700,000 abortions per year at 

a death rate of 1.2%. It is estimated that about 55% of the illegal 

abortions in the United States are performed by physicians, 20% 

by less skilled abortionists and 25% by the pregnant woman herself. 

Present laws in effect in New Jersey, and in most other 

states, provide that abortion is legal only to save the life of the 

mother. Despite the increasing availability of improvedcontraceptive 

devices, a large number of unwanted pregnancies do occur and a 

substantial percentage of these unwanted pregnancies are terminated. 

The illegality of most induced abortions is apparently not an 

effective deterrent to the desperate woman who wants to terminae 

her pregnancy, and the woman facing the birth of an unwanted child 

will often seek an abortion, even if it is iilegal. Illegal 
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abortions in most instances are performed in such a manner and 

under such circumstances as to greatly increase the danger of 

infection and even possible death. 

New Jersey's 1849 abortion law has not stopped the practice 

of abortion in New Jersey. It has merely diverted those seeking 

abortions into illegal channels and into the hands of the unskilled 

practitioner~ often untrained and without the most rudimentary sanitary 

facilities. 

Whatever the number of illegal abortions performed, 

the number of prosecutions and convictions is much smaller, varying 

between 800 and 1,000 a year in the United States. One may easily 

conclude that the abortion law is extremely difficult, if not 

impossible, to enforce and that abortion is the one felonious 

act that is almost completely free of punishment. 

Illegal abortion ususally comes to light only li 

complications occur which require hospitalization. Once law 

enforcement officials know of an illegal abortion they face severe 

obstacles in prosecution. To begin with, the woman herself is 

immune from prosecution; the abortionist is the one criminally 

liable. Even where the woman is willing to disclose the identity 

of the abortionist, substantial corroborative evidence must be 

gathenn,a process involving extensive and difficult investigation. 

And when a strong case is made it does not assure conviction, 

particularly when the accused is a licensed physician. 
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Thus, in general, the current New Jersey Abortion Law 

tends to illustrate the inherent unenforceability of a statute 

that attempts to prohibit a private practice, where all parties 

concerned desire to avoid the restriction. 

B. Abortion and the Law 

New Jersey Law 

The New Jersey abortion statute, Chapter 87 of Title 2A 

of the New Jersey Statutes (exhibit 3), forbids the practice when 

performed "maliciously and without lawful justification", but 

lawful justification is not defined. The only justification thus 

far held lawful by the New Jersey courts is the preservation of the 

life of the mother, State y. Shapiro 89 N.J.L. 319 (E and A 1916): 

State y. Brandenberg 137 N.J.L. 124 (S. Ct. 1948). However, in 

a recent abortion case before the State Supreme Court, Gleitman y. 

Cosgrove 49 N.J. 22, a dictum of the majority opinion states: "It 

may well be that when a physician performs an abortion because of a 

good faith determination in accordance with accepted medical 

standards that an abortion is medically indicated, the physician 

has acted with lawful justification within the meaning of our 

statute and has not committed a crime." But, writing in concurrence 

with the majority opinion in the case, Justice Francis states: "Our 

duty in this highly charged public policy area is to say what the 

law is and not what we think it ought to be. What it ought to be 

is a matter for the legislative branch of state government, and we 



- 8 -

must assume that branch will be conscientiously responsive to the 

requirements of public health and welfare, and the social and 

economic exigencies of the times. If it is not as the people be­

lieve contemporary life demands, the remedy rests with them and 

not with the courts." Most recently, Chief Justice Weintraub, in 

concurring with a majority opinion upholding a conspiracy conviction 

under the abortion statute, stated that "the [abortion] statute is 

an incomplete expression of legislative will, and the legisBtive 

branch should decide what constitutes lawful justification," (State 

v. Moretti and Schmidt 182 Supreme Court of New Jersey, 1968). 

Other States 

There is so little common law authority covering abortion 

that specific legislation dealing with the subject has been 

enacted in all state jurisdictions. These abortion statutes in 

the various states may be roughly classified as those which, in 

form, prohibit allabortions, and those which permit abortions 

under carefully limited circumstances. 

The statutes in four states (Louisiana, Massachusetts, 

New Jersey and Pennsylvania) provide no specific exceptions to the 

general prohibition against abortion. In all other states, 

excluding those noted below, one exception, the preservation of 

the life of the mother, is permitted. In Alabama and the District 

of Columbia, circumstances permitting abortion are broadened to 

" 
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include the preservation of the life and health of the mother. 

Several states, including California, Georgia, Maryland, Arkansas, 

Delaware, Kansas, Oregon, Colorado, New Mexico and North Carolina, 

have recently broadened their statutes to permit abortions for 

eugenic and circumstantial, as well as therapeutic, reasons, in 

line with the recommendations of the Model Penal ~ drafted by the 

American Law Institute. * 

There have been similar attempts at abortion reform in a 

number of other states as well. A liberalization bill was intro-

duced in the New Hampshire Legislature as early as 1961, passed both 

houses, but was vetoed by the Governor and failed to pass over his 

veto. Three bills were introduced in the Minnesota Legislature 

in 1967, but all failed of passage. New York has been the scene of 

considerable reform activity. One bill was introduced in 1966, 3 in 

1967, 3 in 1968 and a bill was narrowly defeated during the 1969 

session of the Legislature. 

Foreign Countries 

Britain, after years of agitation for such reform, amended 

its abortion statute in 1967to permit abortion to preserve the life 

and health of the woman (therapeutic), or on grounds of a subsantial 

risk of serious physical or mental abnormalities in the child (ex-

hibit 17). The other countries of Western Europe have no laws per-

mitting therapeutic or any other type of abortion. 

* It should also be noted that while this report was being prepared 
the Legislature of Hawaii approved legislation removing abortion from 
the criminal statutes and providing only that such procedures must be 
performed by a licensed physician in a hospital and are available only 
to residents of Hawaii. 
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In the Scandinavian countries, the laws and practices re­

Uting to abortion are more liberal. The most commonly recognized 

indication for abortion is therapeutic, but abortion for eugenic, 

circumstantial and birth-control purposes (usually described as the 

"worn-out housewife" indication) is permitted. However, despite 

this broadening of legally accepted reasons for abortion, it is by 

no means easy to procure a legalabortion in the Scandinavian countries. 

These countries have developed a tightly-controlled and highly systema­

tized method of processing abortion applications, almost entirely 

centralized in government bureaus. Applications for abortions are 

submitted to special medical boards, consisting of physicians, 

psychiatrists, social workers, and lay people (preferably women). 

Such boards conduct extensive and intensive investigations of each 

potential case before rendering a decision on the application. 

The number of rejections is sizable. For example, in Sweden during 

1964 over 1200 of some 4500 applications were rejected. Psy­

chiatric and other counselling services are made available to re­

jected applicants to assist them in carrying their pregnancies to 

term. 

The Soviet Union has followed fluctuating policies on 

legal abortions. In the 1920's, the Soviets legalized abortion 

on demand. In 1936, this position was reversed and all abortion 

was banned. Some commentators speculate that this was done be­

cause of the necessity for every potential birth to replenish the 
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Soviet army and labor force. In 1955, the Soviet government again 

reversed itself and legalized abortion once more. 

The nations of Eastern Europe have generally followed the 

Soviet lead with regard to abortion. Bulgaria, Hungary, and Poland 

legalizedabortion in 1956, Rumania in 1957. Czechoslovakia and 

Yugoslavia began with such legislation but in recent years (Yugoslavia 

in 1960, Czechoslovakia in 1962) have established a system of 

modified controls. 

In Asia, Japan has legalized abortion on demand. It is 

felt by most commentators that the law was enacted in response to 

population pressures that arose after World War II. It is pointed 

out that this extreme liberalization of abortion laws in Japan 

encountered no religious or moral obstacles, because the value-systems 

of Asian cultures place less emphasis on the dignity of human life 

than do Western values. There is no information readily available 

as to abortion practices in other Asian nations. 

With regard to Latin America, the oppo~ion of the Roman 

Catholic Church has prevented any significant effort toward liberali­

zation. Illegal abortion is reportedly prevalent in these nations, 

although specific information is scarce. There is no information 

available on the subject of abortion in Africa. 

The effects of liberalization of abortion laws in these 

countries appear to be mixed. In the Scandinavian countries, the 

total number of legal abortions has declined since liberalization, 

while the number of illegal abortions has, as far as can be determined, 
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remained stable. In the Soviet Union, legalization of abortion on 

demand produced an increase in legal abortion and a corresponding 

decrease in criminal abortion. In the Eastern European countries, 

some statistical information is available. The number of legal 

abortions has increased greatly and the overall birth rate has de­

clined, although not substantially. In response to this fall in 

birth rate, Czechoslovakia implemented moderate controls on abortion, 

and the decline in the birth rate was slowed down, although not 

reversed. In Japan, legalization of abortion on demand produced 

more dramatic results. Reported abortions rose from 246,000 in 1949 

to a peak of 1,128,000 in 1958, then tapered off to about 955,000 in 

the following years. This has been accompanied by an equally 

spectacular decline in the birth rate, from 34.3 per 1000 in 1947 

to 16.9 in 1961. 

C. Proposals for Reform 

The foremost specific proposal for the reform of 

abortion statutes has been advanced by the American Law Institute 

in its final draft of a Model Penal Code (exhibit 4). Under this 

proposal, abortion would be legal and justifiable under the follow­

ing conditions: 

1. it~~ed by a licensed physician in a licensed 

hospital, except in cases of emergency when such hospital facilities 

are unavailable. 
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2. it is believed by such physician that 

(a) there is a substantial risk that the continuance 
of the pregnancy would gravely impair the physical 
or mental health of the mother, or 

(b) there is a substantial risk that the child would 
be born with grave physical or mental defect, or 

(c) that the pregnancy resulted from rape, incest, or 
other felonious intercourse. 

3. two physicians, one of whom may be the person performing 

the operatic~ shall have certified in writing to the hospital where 

the abortion is to be performed or, in the case of abortion following 

felonious intercourse, to theprosecuting attorney or the police as 

well as to the hospital, the circumstances which they believe to 

justify the abortion. 

Thus, the provisions embodied in the Model Penal Code would 

legalize therapeutic, eugenic, and circumstantial abortions. In 

their comments on this proposal, those who drafted it offer 4 justifi-

cations for thus expanding the criteria for legal abortion: 

1. Indiscriminate abortion must be adjudged a secular evil 

since the procedure involves some physical and psychic hazards. 

2. Abortion, at least in early pregnancies, and with the con-

sent of the persons affected, involves considerations so different 

from the killing of a living human being as to warrant consideration 

not only of the health of the mother but also of certain extremely 

adverse social consequences to her or the child, e.g. bastardy 

resulting from rape; prospective gross physical or mental defect 
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in the child. 

3. The criminal law in this area cannot undertake or pre-

tend to draw the line where religion or morals would draw it. Moral 

demands on human behavior can be higher than those of the criminal 

law precisely because violations of those higher standards do not 

carry the grave consequences of penal offenses. Moreover, moral 

standards in this area are in a state of flux, with wide disagreement 

among honest and responsible people. The range of opinion among 

reasonable men varies from deep religious conviction that any 

destruction of incipient human life, even to save the life of the 

mother, is murder, to the equally fervent belief that the failure 

to limit procreation is itself unconscionable and immoral if off­

spring are destined to be idiots, or bastards, or undernourished, mal­

educated rebels against society. To use the criminal law against a 

substantial body of decent opinion, even if it be minority opinion, is 

contrary to our basic traditions. Accordingly, here as elsewhere, 

criminal punishment must be reserved for behavior that falls below 

standards generally agreed to by substantially the entire community. 

4. Criminal liabilities which~perience shows to be unen­

forceable because of nullification by prosecutors or juries should 

be eliminated from the law. Such nullification usually points to a 

situation of divided community opinion. "Dead letter" laws, far from 

promoting a sense of security in the community, which is the main 

function of penal law, actually impair that security by holding the 

threat of prosecution over the heads of people whom we have no in-
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tention to punish. With regard to the question of when life be­

gins, and whether a fetus is from the moment of fertilization a 

human being endowed with the right to life, the drafters of the 

Model Penal Code conclude that "there seems to be an obvious difference 

between terminating the development of such an incohate being, whose 

chance of maturing is still somewhat problematical, and, on the 

other hand, destroying a fully formed viable fetus of eight months, 

when the offense might well become ordinary murder if the child should 

survive for a moment after it has been expelled from the body of 

its mother. This difference, it is urged, should be recognized at 

least to the extent of permitting a broader justification of abortion 

than of homocide." 

As already noted, a number of states have liberalized their 

abortion statutes along the lines proposed by the Model Penal Code, 

but with certain modifications. Procedures relating to medical and 

law enforcement authorities' approval are generally strengthened in 

these state laws. 

D. Previous Proposals in New Jersey 

Prior to the creation of the present commission, the 

activities of the New Jersey Legislature concerning abortion were as 

follows: 

1. On February 4, 1952, a bill (A-298, 1952) was introduced 

in the Assembly by Assemblyman Simill, which called for an amendment 

to the New Jersey statutes on abortion which would clearly state 
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that abortion was justified if necessary to preserve the life of 

the woman. This bill was referred to the Committee on Revision and 

Amendment of Laws, was reported by this committee, and received a 

second reading in the Assembly. No further action was taken. 

2. On April 27, 1966, a concurrent resolution was intro-

duced in the Assembly by Assemblymen Albanese, Woodson, Yeske, 

Perskie, A.E. Brown, and Wilentz (ACR 33, 1966) calling for a 

commission similar to the present commission. This resolution passed 

the Assembly, and was referred to the Senate Committee on Law and 

Public Safety. No further action was taken. 

3. On January 23, 1967, a concurrent resolution was in­

troduced in the Assembly by Assemblymen Albanese and Carlton (ACR 

5, 1967) calling for a commission similar to the present commission. 

This resolution was referred to the Committee on Judiciary. No 

further action was taken. 

4. On November 24, 1969, Assemblyman Digiammo introduced 

a bill (A-llll, 1969) which would provide for a legal ci:>ortion where 

"there is a substantial risk that the child, if born, would have a 

grave physical or mental defect by reason of the exposure of the 

woman to German measles (rubella) during her pregnancy ••• " This 

bill was referred to the Committee on Revision and Amendment of 

Laws. No further action was taken. 



- 17 -

E. Rights of the Fetus 

Critics of abortion law reform often call for protection of the 

rights of the fetus as one of the major reasons for their opposition. 

Therefore, it is important to understand such rights as they exist 

under the laws of New Jersey. 

There are many areas of the law in which our legislature and 

courts have yet to specify and to determine such rights. Although 

other states and jurisdictions have spoken in these areas, there is 

no way to ascertain whether the New Jersey courts will adopt, modify 

or reject such determinations. 

In the field of tort liability, the New Jersey Supreme Court, in 

Smithy. Brennan, 31 N.J. 353 (1960), established the right of a child, 

who was in the womb of his mother and was injured in an automobile 

collision caused by a third party•s negligence with the result that 

he was born with physical deformities, to recover for the negligently 

inflicted personal injury. However, the Court avoided argument over 

the issue as to when a fetus becomes a person, and it established the 

condition of birth as a prerequisite for recovery of damages. 

In Graf y. Taggert, 43 N.J. 303 (1964), the Court denied the 

right of a next of kin of a stillborn child to recover damages for 

injuries received by the child while, 11en ventre sa mere 11 , and the 

Court admitted that it was making an arbitrary but valid distinction 

between the rights of a born child, as in the Smith case. 
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A posthumus child qualifies as a dependent of his deceased 

father under the Workmen's Compensation Act, Morgan y. 5usino 

Construction Q£., 130 N.J.L. 418. 

A unique circumstance was presented to the Court in Gleitman 

y. Cosgrove, 49 N.J. 22 (1967). Part of that suit involved a mal-

practice claim by a child against physicians for their allegedly neg-

ligent conduct in allowing him to be born with birth defects. The 

Supreme Court determined that the child had but two choices: to be 

born with defects, or not to be born at all, and refused to recognize 

the right to damages because it was, ..... impossible to weigh the value 

of life with impairments against the nonexistence of life itself ... 

The right of the fetus to have a blood transfusion, contrary to 

the mother's religious convictions, was granted in Raleigh Pitkin-

Paul Morgan Memorial Hospital y. Anderson, 42 N.J. 421 (1964). 

Quickening of a child appears in the criminal law of this state 

as one of the elements which must be present for conviction. Our 

Court, in State y. Cooper, 22 N.J.L. 52, adopted Blackstone's defin-

ition of quickening as follows: ..... life begins in contemplation of 

law as soon as an infant is able to stir in the mother's womb ... 

An unborn child is granted certain rights under the state's law 

of decedent•s estate, such as having a guardian assigned to it and 

rights of inheritance in the estate of a deceased parent which mature 

when subsequently born. ~~Haines, 98 N.J. Eq. 628, Van Wickle v. - -
Van Wickle, 59 N.J. Eq. 317, Walker y. Hyland, 70 N.J.L. 69, N.J.S.A. 

3A:3-10. 
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It becomes apparent that our law recognizes certain rights 

of the fetus, which are deemed to accrue and become enforceable 

upon the birth of the child. With the exception of the blood 

transfusion cases, there is no instance of a right absolutely 

vesting in the fetus prior to birth. 
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III.Abortion and Public Opinion 

The opinion of the general public on the subject of liberalization 

of abortion laws has been solicited on three occasions. 

1. The National Opinion Research Center asked the views of a 

representative sample of 1,484 adult Americans in December 

1965. The results were as follows: 

The question read, "Please tell me whether or not you 

think it should be possible for a pregnant woman to obtain 

a legal abortion ••• , 11 followed by the conditions specified 

below. 

1. If the woman's own health 
is seriously endangered 1:¥ 
pregnancy 

n§ 

71 
!2. 
26 

DON'T KNOW 

3 

2. If she became pregnant as 
a result of rape 

3. If there is a strong chance 
of serious defect in the baby 

4. If the family has a very low 
income and cannot afford any 
more children 

5. I£ she is not married and does 
not want to marry the man 

6. If she is married and does not 
want any more Children 

56 

55 

21 

18 

15 

38 6 

41 4 

77 2 

80 2 

83 2 
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A further breakdown of this poll showed that men are 

more liberal on the subject than women, and also that increased 

education correlates positively with more liberal views on 

abortion. In addition, it was determined that Catholics are 

only slightly less liberal on the issue than are Protestants, 

and that Jews are the most liberal of all. 

2. The American Institute of Public Opinion (Gallup Poll) 

released results of an abortion poll on January 21, 1966. 

The results were as follows: 

The question read, 11 Do you think abortion operations 

should or should not be legal in the following cases ..... 

1. Where the health of the 
mother is in danger 

Should 
77 

Should not 
16 

Don•t Know 
7 

2. Where the child may be 
born deformed 

3. Where the family does 
not have enough money 
to support another 
child 

54 

18 

32 

72 

A further breakdown of this poll showed that substantial 

14 

10 

majorities of both Catholi~and Protestants favor legal abortions 

when the health of the mother is endangered. In the case of 

possible birth defects, only a plurality of Catholics (46%) 

approve, while a clear majority of Protestants are in favor 
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(56%). Catholics and Protestants agree that abortions 

should not be legal in cases ~ere a family cannot afford 

additional children. 

3. On September 19, 1962, the American Institute of 

Public Opinion released a poll dealing with the Finkbine 

case. The results were as follows: 

The question read, "As you may have heard or read, 

an Arizona woman recently had a legal abortion in Sweden 

after having taken the drug thalidomide, which has been 

linked to birth defects. Do you think this woman did the 

rightthing or the wrong thing in having this abortion 

operation'? .. 

Opinion Nationwide 

Right thing 
52% 

Wrong thing 
32% 

Catholics vs. Protestants 

Right thing Wrong thing 

Cath. 33% 49% 

Prats. 56% 27% 

Men vs • Women 

Right thing wrong thing 

Men 54% 30% 

ltbmen 50% 33% 

No opinion 
16% 

No opinion 

18% 

17% 

No opinion 

16% 

17% 
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The results of these polls would seem to indicate that a sub­

stantial majority of the American public favors a liberalization 

of abortion laws that would permit. therapeutic, eugenic, and 

circumstantial abortions, but are opposed to liberalization that 

would permit abortion for birth control reasons. Catholics seemingly 

favor liberalization for therapeutic reasons, but are less en­

thusiastic concerning eugenic and circumstantial reasons, and join 

with Protestants in substantially disapproving birth control reasons. 

!~Abortion and the Medical Profession 

Current United States abortion laws place medical professionals 

on the horns of a dilemma. The doctor•s concern for what he sincerely 

believes to be the best interests of his patient may be in sharp 

conflict with the dictates of the law. A doctor may feel that 

termination of an unwanted pregnancy, even though it does not endanger 

the life of his patient, is the most desirable treatment of the case, 

yet, in most states, he may not perform such an operation under penalty 

of law. If he performs such an operation he faces at least the 

possibility of criminal prosecution. 

There is ample evidence that the medical profession is becoming 

increasingly aware of the dangers to its members under the present 

situation. In June 1967, the American MedicalAssociation adopted as 

official policy its approval of induced abortion when performed by a 

licensed physician, with two other physicians concurring, in an 

accredited hospital on the grounds of a) danger to the life or health 
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of the mother, or b) the possibility of incapacitating physical 

deformity or mental defidency in the child, or c) the fact that the 

pregnancy resulted from rape or incest and thus constitutes a threat 

to the physical or mental health of the patient (Exhibit 5). In 

May 1968, the Medical Society of New Jersey affirmed and adopted this 

policy as its own {Exhibit 6). 

Given the present legal restrictions on abortion, the evidence 

reveals that in many instances reputable physicians and hospitals 

must violate either the law or their professional duty in the handling 

of an abortion case. 

The reputable physician who wishes to abort his patient under safe, 

hospital conditions must in most jurisdictions be prepared to maintain 

that the operation is necessary to preserve the woman's life. 

Maintaining such a claim may be extremely difficult. As a result, a 

measure that seeks to protect both the physician recommending the 

operation and the hospital where it is to be performed is brought into 

play: outside consultation. 

Such consultation takes one of two forms. In many instances, 

including many hospitals in New Jersey, the hospital itself has created 

an abortion board or committee whose approval must be secured before 

the operation can be performed. The physicians recommending the operation 

must submit the case to the board, which then reviews all the particulars 

before passing judgment. The boards are usually composed of members of 

the staff of the hospital, including specialists in obstetrics, 
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gynecology, and related fields. In cases where the mental health of 

the patient is involved, one or more psychiatrists will be called in. 

In many hospitals, the daision of such a board must be unanimous. 

It has been observed that such boards invariably take a very 

stringent view toward abortion. Given their potential liability for 

prosecution, they must be careful to irs ure that, should it prove 

necessary, they can make a reasonable case that the operation was ne­

cessary to preserve the mother•s life. Moreover, in order to protect 

the hospital•s reputation, it is considered advisable not to report 

any sizable number of abortions as having been performed there. Thus, 

an informal quota system may arise, permitting so many abortions in 

a given time, and no more. If a case of substantial merit arises after 

this quota has been exhausted, the application will in all likelihood 

be denied. 

The second form of consultation occurs in instances where the 

hospital does not require approval by such an abortion board or 

corrnnittee. In this situation, hospitals will require at the minimum 

that the recorrnnending physician secure the approval of two other 

physicians before it will permit the operation to take place. Once 

again, the possibility of prosecution makes outside physicians wary of 

giving their approval and makes securing such approval a dubious pro­

position at best. 

Mention should be made here of the special problems faced by 

psychiatrists in abortion situations. Given the sub~tantial reduction 

in the incidence of purely physical indications for termination of 
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pregnancy that has resulted from advances in medical technology, 

a substantial number of those abortions which do secure hospital 

approval are performed on psychiatric grounds. However, in most 

states the only strictly legal grounds on which such an abortion 

can be performed is the risk of suicide in the patient. Pyschia­

trists agree that accurate prognosis in the case of a potentially 

suicidal patient is extremely difficult. This problem is aggravated 

in the case of a psychiatrist called in as a consultant late in the 

development of a case. He may see his patient only once or twice, 

and acquire as a result only an unavoidably superficial knowledge 

of the patient's circumstances and problems. If the psychiatrist 

approves termination, he could face a difficult time convincing a 

court she would have destroyed herself had he not done so; if he 

disallows termination and the woman eventually does commit suicide 

he may feel he has lost a patient he could have saved had he approved 

the abortion. As the American Medical Association noted, "the 

psychiatrist who authorizes a therapeutic abortion is forced either 

to act contrary to the law and trust that no legal action will follow 

or to exaggerate the circumstances in order to provide devious justifi­

cation for his action. In either case he is placed in an uncomfortable 

position which is in no way lessened by the fact that the courts have 

not as yet convicted a physician for such action ... Faced with these 

unattractive alternatives, many psychiatrists are highly wary of even 

"getting involved" in an abortion situation. 
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Refusual by a hospital to permit an abortion to be performed 

in its facilities leaves the pregnant woman and her physician with 

options that involve a material increase in the dangers of the 

operation. The first of these is trying another hospital, a pro­

cedure that involves several obstacles. If the recommending physician 

has no affiliation or, failing that, no informal "connectbns" with 

the second hospital, chances of approval are lessened. The record of 

the first hospital's refusal also mitigates against approval. A final 

obstacle is the time element. The more advanced the pregnancy, the 

more risk involved in abortion. The time lapse between rejection by 

one hospital and attempts to secure approval from another may in some 

cases carry the term of the pregnancy beyond the period the second 

hospital considers safe. 

Faced with the inability to secure hospital approval of the 

operation, the recommending physician will often wash his hands of the 

case. Knowing that performing the operation outside a hospital leaves 

him to face possible criminal prosecution alone, and also increases 

the dangers inherent in the operation, he may not wish to subject 

himself to this two-fold risk. His patient, intent on termination, 

is then forced to fall back on other methods such as unscrupulous 

physicians, various and sundry "midwives," or self-induced abortion. 
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V. Commission Approach 

The Commission held 3 public hearings as noted 

in Section I and heard testimony from a broad spectrum of pro­

fessional and lay persons. After careful review and study of 

their testimony the Commission narrowed its inquiry, and at 

the March 27, 1969, meeting it was decided that the Commission 

should direct its study toward the possibility of amending the 

present New Jersey law through the addition of certain specified 

conditions under which a non-criminal abortion would be allow-

able. 

At the request of the Chairman background information 

was gathered relative to the areas enumerated. This information 

included general pro and con arguments and a discussion of how 

other states which had recently enacted or were currently con­

sidering enactment of amended abortion laws dealt with these 

areas. 

The Following are the areas which were delineated 

by the Commission: 

1. Rape (provable) 

2. Incest (provable) 

3. Life of the mother 

4. Physical health of the mother (impairment of) 

5. Mental health of the mother (impairment of) 

6. Defective Fetus 
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7. Underage, unmarried female 

8. Other social conditions (specified number of 

children, unmarried mother, financial con-

siderations, tired mother, etc.) 

The following were the states which were sur-

California Maryland Delaware 

Georgia New Mexico Arkansas 

North Carolina Kansas 

Colorado Oregon 

New York (Proposed Blumenthal bill and Governor's 
Commission recommended statute) 

Briefly, the following are the conditions under which an 

abortion may be performed in each of the above: 

California: 

(1) There is substantial risk that continuance of the preg-

nancy would gravely impair the physical or mental health*of the 

mother. 

(2) The pregnancy resulted from rape or incest. (includes 

both statutory and forcible rape) 

* the term "mental health" is defined elsewhere in the act to mean 
mental illness to the extent that the woman is dangerous to herself 
or to the person or property of others or is in need of supervision 
or restraint. 

Georgia: 

(1) A. continuation of the pregnancy would endanger the life 

of the pregnant woman or would seriously and permanently injure her 
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health. (health has been interpreted as including both physical 

and mental health} 

(2} The fetus would very likely be born with a grave, per­

manent and irremediab~e mental or physical defect. 

(3) The pregnancy resulted from forcible or statutory rape. 

North Carolina!. 

(1) There is substantial risk that continuance of the preg­

nancy would threaten the life or gravely impair the health of the 

woman. (health has been interpreted as meaning both physical_and 

mental health} 

(2} There is substantial risk that the child would be born 

with grave physical or mental defect. 

(3} The pregnancy resulted from rape or incest and the 

said alleged rape was reported to a law enforcement agency or court 

official within 7 days after the alleged rape. 

Colorado: 

(1) The death of the mother. 

(2) The serious permanent impairment of the physical health 

of the woman. 

(3) The serious permanent impairment of the mental health of 

the woman as confirmed in writing under the signature of a licensed 

doctor of medicine specializing in psychiatry. 

(4) T?e birth of a child with grave and permanent physical 

deformity or mental retardation. ( 

(5) Rape, both statutory and forcible. 
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Kansas: 

(1} There is substantial risk that a continuance of the pregnancy 

would impair the physical or mental health of the mother. 

(2) The child would be born with physical or mental defect. 

(3) The pregnancy resulted from rape, incest, or other 

felonious intercourse. (Includes both statutory and forcible rape) 

Oregon: 

(1) There is substantial risk that continuance of the pregnancy 

will greatly impair the physical or mental health of the mother.* 

(2} The child will be born with serious physical or mental defect. 

(3} The pregnancy resulted from felonious intercourse. (Includes 

both statutory and forcible rape and incest) 

Delaware: 

(1} Continuation of the pregnancy is likely to result in the 

death of the mother. 

(2) There is substantial risk of the birth of the child with 

grave and permanent physical deformity or mental retardation. 

(3) The pregnancy resulted from incest. 

(4} The pregnancy resulted from a rape committed as a result 

of force or bodily harm or threat of force or bodily harm. 

(5) Continuation of the pregnancy would involve substantial 

risk of permanent injury to the physical or mental health of the 

mother. 

*Account may be taken of the mother's total environment, actual or 
reasonably foreseeable. 
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Arkansas: 

( 1 ) There is substantial risk that continuance of the pregnancy 

would threaten the life or gravely impair the health of the said wo-

man. 

( 2 ) There is substantial risk that the child would be born with 

grave physical or mental defect. 

(3) The pregnancy resultedf:romrapecrincest. 

New York (Proposed Blument~ bill): 

(1) There is medical evidence of a substantial risk that con-

tinuance of the pregnancy would endanger the life of the pregnant 

woman. 

(2) There is medical evidence of a substantial risk that a 

continuance of the pregnancy would cause a material impairment of 

the physical health of the pregnant woman or would cause her to be-

come a mentally ill person as defined in the mental hygiene law.* 

(3) There is medical evidence of a substantial risk that the 

fetus, if born, will be permanently and materially physically im-

paired or will be a mentally ill person or a mental defective as de-

fined in the mental hygiene law. 

(4) The pregnancy of the woman resulted from an act of rape in 

the first degree** or from an act of incest, as defined in the penal 

law, or the pregnancy occurred while the female was thirteen years of 

age or less. 

*mentally ill person is defined as any person afflicted with 
mental disease to such an extent that for his own welfare or the 
welfare of others, or of the community, he requires care and treat­
ment. 

**Involves no element of consent. 
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(5) The pregnancy of the woman occurred while the woman was 

declared to be a mentally disabled or incompetent person as defined 

in the mental hygiene law. 

( 6) Incest 

Maryland: 

(1) Where the continuation of the pregnancy is likely to result 

in the death of the mother. 

(2) There is a substantial risk that continuation of the preg­

nancy would gravely impair the physical or mental health of the mother. 

(3) There is substantial risk of the birth of the child with 

grave and permanent physical deformity or mental retardation. 

(4) The pregnancy resulted from a rape committed as a result 

of force or bodily harm or threat of force or bodily harm. 

New Mexico: 

(1) The continuation of the pregnancy is likely to result in 

the death of the woman or the grave impairment of the physical or 

mental health of the woman. 

(2) The child probably will have a grave physical or mental 

defect. 

(3) The pregnancy resulted from rape, as defined in Sections 

40A-9-2 through 40A-9-4 NMSA. (Includes both statutory and 

forcible rape). 

(4) The pregnancy resulted from incest. 
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New Yod~ (Governor' r~ Comm:i s~ion proro~;r·cl statute): 

(1) Necessary to preserve the life of the female. 

(2) Continuance of the pregnancy would gravely impair the 

physical or mental health of the female. 

(3) The female has a permanent physical or mental condition 

which would render her incapable of caring for the child. 

(4) There is substantial risk that the child, if born, would 

be so grossly malformed or would have such serious physical or men­

tal abnormalities as to be permanently incapable of caring for 

himself. 

(5) The pregnancy resulted from rape in the first degree.* 

(6) The pregnancy resulted from an act of incest. 

{7) The pregnancy commenced while the female was unmarried 

and under 16 years of age, and is still unmarried. 

(8) Where the female already has 4 livi~g children. 

*Involves no element of consent. 
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The following is a general discussion of each of the conditions 

considered by the Commission: 

Rape: 

The report of the Governor's Commission in New York best 

summarized the thinking of those who support the inclusion of this 

condition in an abortion statute. ..... (F)or humane, psychologi::al 

and social reasons, she (the mother) should have an option to have 

her pregnancy terminated, and not be required to carry for months 

the constant reminder of her horrible experience, which the birth 

of the child would only reinforce. Repeatedly, the public press 

reports the forcible rape of a woman, sometimes by a convicted felon. 

If such an unfortunate woman becomes pregnant as a result, should she 

be compelled to suffer the throes of pregnancy, the anguish of child­

birth, and to devote the major part of her adult life tothe care of the 

off spring ..... It should be noted that rape, as here defined, refers 

only to forcible rape. Statutory rape as a condition for abortion 

was rejected by the Governor's Commission, although in some instances 

this condition is covered by another proposed condition (i.e. the 

female was unmarried and under 16 years of age). Of the statutes 

surveyed California, Georgia, New Mexico, Kansas, Oregon and Colorado 

provide for abortion in both forcible and statutory rape cases. In 

addition to the Governor's Commission proposed statute, Delaware, 

Maryland and the proposed Blumenthal bill have provided for abortion 

only in the case of forcible rape. The reasoning discussed under the 
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condition of the unmarried, underage female would be applicable in 

statutory rape cases. The North Carolina and Arkansas statutes do 

not specify either statutory or forcible rape, however, since state 

law provides for punishment of both forcible and statutory rape, the 

abortion statute was probably meant to include both. The Blumenthal 

bill has added the condition of the female who is 13 years of age or 

less, which again will include some cases of statutory rape. It 

should also be noted that in 2 cases, where the age for statutory 

rape is set by state law at 18 years of age, the age for the purposes 

of the abortion statute has been lowered (to 15 in California and to 

16 years of age in Colorado). This was done, at least in part, to 

meet objections that at age 17 or 18 a female can be held responsible 

for her acts if only to the extent that any pregnancy resulting from 

those acts should not be automatically terminated. It is felt that a 

female of lesser years cannot yet fully comprehend these possible 

consequences and would not be capable of caring adequately for the 

child. 

To meet the objections of those who point to the difficulty 

in determining whether a rape has in fact occurred and the possibility 

for abuse of this condition, the statutes, with the exception of 

Kansas, include procedural requirements in conjunction with this 

condition designed to assure credibility in the claim of rape and at 

the same time to keep this condtion a meaningful possibility in terms 

of not providing a cumbersome procedure that would ·consume the time 
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period in which an abortion may be safely performed. 

The following are the procedural requirements which must be 

complied with in the various states: 

(1) California - Upon request for such abortion the abortion 

review committee of the hospital shall immediately notify the dis­

trict attorney of the county in which the alleged rape occurred of 

the application, and transmit to the district attorney the affidavit 

of the applicant attesting to the facts establishing the alleged 

rape. If the district attorney informs the committee that there is 

probable cause to believe that the pregnancy resulted from a violation 

of the relevant section of the Penal Code, the committee may approve 

the abortion. If within 5 days after the committee has notified the 

district attorney of the application the committee does not receive 

a reply from same, it may approve the abortion. If the district 

attorney informs the committee that there is no probable cause the 

committee shall not approve the abortion except as provided. (The 

person may petition the superior court of the county in which the 

alleged rape occurred, to determine whether the pregnancy resulted 

from a violation of the Penal Code. Hearing on the petition shall be 

set for a date no later than 1 week after the date of filing of 

petition. The district attorney shall file an affidavit with the 

court stating the reasons for his conclusion that the alleged violation 

did not occur, and this affidavit shall be received in evidence. The 

district attorney may appear at the hearing to offer further evidence 
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or to examine witnesses. If the court finds that it has been proved 

by a preponderance of the evidence that such violation did take place, 

it shall issue an order so declaring and the committee may approve the 

abortion.) 

(2) Georgia - (a) the woman makes a written statement under oath, 

and subject to the penalties of false swearing, of date, time and 

place and name of rapist (if known) (b) attached to this statement 

is a certified copy of any report of the rape made to any law en­

forcement officer or agency and a statement of the solicitor general 

of the judicial circuit where the rape occurred or allegedly occurred, 

that according to his best information, there is probable cause to 

believe that the rape did occur. 

(3) North Carolina- Provides only that the rape must have 

been reported to a law enforcement agency or court official within 

7 days after the alleged rape. (Those who support the use of this 

procedural requirement argue that if the alleged rape was in fact 

a fraud, the fact of the rape would not be reported until after the 

pregnancy was discovered) 

(4) Colorado - The district attorney of the judicial dis-

trict in which the alleged rape has occurred has informed the hospital 

abortion review committee in writing under his signature that there 

is probable cause to believe that the alleged violation did occur. 

(5) Maryland -The states' attorney of Baltimore City or the 

county in which the rape occurred has informed the hospital abortion 
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review authority in writing over his signature that there is probable 

cause to believe that the alleged rape did occur. 

{6) New Mexico - The woman must present to the special hospital 

board an affidavit that she has been raped and that the rape has been 

or will be reported to an appropriate law enforcement official. 

{7) Oregon -Where there is reason to believe that the pregnancy 

was the result of felonious intercourse, the administrator of the 

hospital shall send a copy of the certificate to the district attorney 

of the county where the hospital is located. 

{8) Delaware -The Attorney General of the State has certified 

to the hospital abortion review authority in writing over his signature 

that there is probable cause to believe that the alleged rape did 

occur, except that during the first forty-eight hours after the 

alleged rape no certification is required. 

{9) Arkansas - The rape was reported to the Prosecuting Attorney, 

or his deputy, within seven days after the alleged rape. The Prosecut­

ing Attorney shall submit a written report of said complaint to the 

doctor and said report shall be made a permanent part of the patient's 

medical records. 

{10) New York {Proposed Blumenthal bill) - The hospital abortion 

review committee shall not approve such abortion on grounds of rape 

unless a sworn written statement of the facts concerning such act is 

filed by the applicant with the district attorney of the county wherein 

the alleged act occurred and a copy thereof is filed with the applica­

tion to the hospital abortion committee, and unless the statement shall 



- 40 -

show that a report of the rape was made to the law enforcement 

authorities of the county wherein such alleged act occurred within 

7 days of the occurrence of the act. The district attorney of a county 

who shall receive a report of an act of rape or incest pursuant 

to the act shall cause an investigation to be made of any such re­

port and shall commence such prosecution as his findings may warrant. 

(This last statement was appended to the penal law by thecbortion bill, 

however, the investigation by the district attorney is not considered 

in the determination of the abortion review board of the hospital.) 

(11) New York (Governor•s Commission proposed statute) -

Certification shall not be made on the ground of rape unless there 

shall be filed with such certificate (a) an affidavit of the vic­

tim setting forth the facts concerning such act and (b) an affidavit 

by a relative or other confidant of the victim that prompt complaint 

was made to him concerning such act and (c) an affidavit by a duly 

licensed physician or law enforcement officer that a report of 

such act was made to him within 10 days of the occurrence of such 

act or of the victim•s regaining her ability freely to report such 

act, and (d) a certification by an attorney in good standing, duly 

admitted to practice in the State of New York, that the facts set 

forth in the victim•s affidavit, if true, would constitute the 

crime of rape in the first degree. This certification is filed by 

the aborting physician under the law. (The provision of (b) and (c) 

is made to overcome the objection that in many instances of forcible 
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rape the victim, for emotional or other reasons, may fail to report 

such act to a law enforcement authority immediately.) 

In its report the Governor's Commission has noted the difficulty 

in establishing procedures for determination that a rape has occurred 

"(T)o avoid abuse, the claim of rape must be corroborated by indepen­

dent evidence ••• requirements which are too onerous or which expose the ••• 

woman or girl to unnecessary publicity will in actual practice deny 

abortions to those who are otherwise entitled to them ••• " 

Two other points with regard to these procedural requirements 

have been made by certain persons who have observed the application 

of the newly enacted California abortion statute. The California law 

requires that the district attorney of the county wherein the alleged 

rape occurred be advised of the application for the abortion and must 

in turn advise the hospital abortion review committee that there is 

probable cause that the rape did occur. There has apparently been 

some difficulty, where the victim is either of below normal intellig~nce 

or very young or where the rape occurred at night, in determining the 

exact location of the rape. In these cases the district attorney may 

be unwilling to certify that there is probable cause, if he feels the 

rape may have occurred outside of his jurisdiction. A somewhat similar 

problem is involved where a married woman is raped. Here there would 

be some difficulty in determining with precision whether the husband 

or the alleged rapist was the father of the child. 

Arguments against this condition are summarized as follows: 

(1) Abortion in these cases would not discourage statutory 
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rape but would only make abortions under these circumstances safer. 

In many cases it may even promote promiscuity. (Here, as in the 

case of the unmarried, underage female, some observers have sug­

gested limitation of the number of allowable abortions.) 

*(2) For the law to make a general exception in all cases in­

volving rape is to extend justification beyond considerations of the 

life and health of the mother and, in effect, denies the fetus any 

title to life. If an abortion is performed, it is in fact done 

for the family and society, not for the unborn child. 

*This consideration applies equally to all other conditions 

except life, and physical and mental health of the mother (if physi­

cal and mental health are strictly interpreted) 

(3} Often it will occur that abortion can be recommended 

in such instances on a psychiatric basis where the woman experiences 

intensified depressive psychosis. For a pregnancy resulting from 

rape (or incest) a willingness to consult a physician within 5 

days of the intercourse would permit the performance of a uterine 

dilatation and curettage before implantation has occurred. (The 

counter argument is that many women in both forcible and statutory 

rape cases are emotionally unable or for some other reason do not see 

a doctor. By the time pregnancy is discovered it is too late for this 

procedure). 

In this regard it should be noted that although the statutes 

which require that a rape must have been reported within a certain 

number of days following its occurrence have the advantage of pro-
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tecting against abuse, they may also have the effect of prohibiting 

abortion under this condition. 

(4) The woman should be helped through the emotional trauma 

of the pregnancy and if necessary the child can be placed for adoption. 

In many cases the emotional problems brought on by the abortion can 

be more severe than those caused by the act of rape itself, and 

abortion is, of course, an irretractable act. 

Incest: 

Incest is generally defined as marriage or sexual intercourse 

with a person knownto be related as an ancestor, descendant, brother 

or sister of either the whole or the half blood, uncle, aunt, nephew 

or niece. Although rape and incest are often considered together, 

the Governor's Commission in New York has noted a significant difference 

between the two. Abortion for rape is a form of self-defense. "The 

incest condition, however, is grounded in basic and long-standing 

eugenic considerations which forbid procreation among persons who are 

closely related, in order to prevent offspring who are likely to 

reveal the latent genetic defects of the family. To be consistent, 

the same public policy which categorically prohibits incestuous 

marriage should at least, on request, permit termination of the 

occasional pregnancy which may result from such an illicit union." 

Of the statutes surveyed only Georgia and Maryland do not provide 

for abortion under this condition. The procedural safeguards to 

assure that such an incestuous relationship has in fact caused'the 
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pregnancy are in California, Arkansas and Colorado exactly the same 

as those noted above for rape. In North Carolina, Oregon, Kansas, 

Delaware and New Mexico no procedural requirements other than those 

applicable in all cases are specified. The procedures in the pro­

posed Blumenthal bill are the same as with rape, except that there 

is no requirement that a report of the act shall have been made within 

7 days of its occurrence. In the Governor's Commission proposed statute 

the requirement is that certification by the physician on the basis 

of incest must include (a) an affidavit by the victim of the facts 

concerning such act, including an identification of the other partici­

pant and his blood relationship to her, and (b) a certification by an 

attorney that the facts as set forth if true would constitute the 

crime of incest as defined in the penal law. Here the Commission noted 

that 11 (F)urther corroboration of incest, such as is required with rape, 

is unrealistic. We assume that incest would not be charged to a 

family member merely to obtain an abortion. Incest itself is com­

paratively rare; when it does occur, it often involves young girls 

or those of subnormal intelligence. Under these circumstances, and 

in view of the uuaal nature of the crime, the Commission felt that 

the procedural restrictions included in this paragraph would constitute 

sufficient guaranty that the claimed incestuous act had occurred ... 

Arguments opposing or supporting incest as a condition for 

abortion generally coincide with those noted under the condition 

of rape or those noted under the condition of the defective fetus. 
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Life of the Mother: 

To preserve the life of the mother is the most generally 

agreed upon condition for abortion among both opponents and proponents 

of abortion law reform. This condition is contained in all the sur­

veyed statutes and is presently the only condition allowable under 

most jurisdictions. No opposition is evident to this condition ex­

cept among certain groups who would contend that if the mother dies 

in child birth or during pregnancy it is considered a "natural death". 

On the other hand, to purposefully take the life of the unborn child 

is murder. This belief is not widely held, and most would agree that 

the life of the mother takes precedence over the life of the unborn 

child. 

Impairment of Physical Health of the Mother: 

To prevent the impairment of the physical health of the mother 

is generally agreed to by proponents of liberalized abortion laws. 

All states surveyed provided in some manner for this condition, and 

in all cases it is indicated that the impairment of health must be of 

a substantial nature. In North Carolina the Statute refers to a 

"substantial risk that the continuance of the pregnancy would ••• gravely 

impair the health of the said woman," as do the Arkansas and Maryland 

laws. The California and New Mexico statutes also refer to grave 

impairment. The Kansas statute refers to "substantial risk that the 

continuation of the pregnancy would impair the physical or mental health", 

while Oregon law specifies "substantial risk" that it would "greatly" 

impair both physical and mental health. In both Colorado and 

Georgia the statute refers to serious and permanent impairment or in-
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jury to health. The Delaware law also refers to permanent injury to 

the physical or mental health of the mother. In New York the proposed 

Blumenthal Bill would provide that there is medical evidence of a 

substantial risk that a continuance of the pregnancy would .. cause 

material impairment of the physical health 11 , while the proposal of 

the Governor's Commission refers to grave impairment. In all of 

these cases the gravity of the impairment is emphasized to make clear 

the intention that the utilization of this condition is not for 

trivial or transient reasons. Probably this language was used to 

counter the allegations that a condition such as physical health 

could be abused, and what wouldm effect result is abortion on de­

mand. The opponents further argue that such a condition will not 

be equally applied and that where discretion is left to the individual 

doctor the determination will rest as much on his personal moral 

convictions regarding the practice of abortion as on his medical 

judgment. They also point out that the advances in medical science 

are reducing the applicability of this condition and that in reality 

the largest number of abortions for purported medical indications 

are performed not because the presence of the child in the womb is 

physically detrimental to the woman, but because after the birth this 

child will tax the physical capacity of the mother. In effect this 

condition then becomes a sociological and economic one, and in this 

instance the life of the unborn child is more important than the 

health of the mother. They would add that the most important problem 

presented by such a situation is to bring the mother through the 
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pregnancy and then to help her to prevent other pregnancies through 

counselling and the provision of adequate birth control methods. The 

proponents of such a condition,feeling that the physical health of 

the woman, during and after birth, in addition to her life, are im­

portant considerations, have attempted thiDugh the wording of the con­

dition and the provision of other procedural safeguards including 

certification by more than 1 physician and/or approval by a special 

hospital board, to insure that the impairment indicated is of a 

grave nature. The difficulty in this area is in definition, which 

if too restrictive would leave little discretion to the doctor (who 

would be the authority on these matters) and would allow little room 

for change in interpretation as medical science advances in the area 

of health. The opponents contend that even where the determination 

is not left to a single doctor, but must be approved by several doc­

tors or a committee of doctors, the opponunities for abuse and 

collusion are still present. By providing for a 11 good faith 11 belief 

in the impairment and providing for medical documentation of this 

belief, the supporters of this condition feel that they have pro­

vided adequate safeguards to assure that the condition is not used 

in an arbitrary manner. Proponents feel that it is both ethically 

and medically sound to prefer the preservation of the woman's health 

over the life of the unborn child, since a distinction between one's 

life and one's health seems both tenuous and artificial. Not only is 

it frequently difficult to ascertain what constitutes a peril to life 

as opposed to impairment of health, but it is equally difficult to 
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rationalize why one should be morally acceptable and the other not. 

The opponents note the difficulty in determining the extent or serious­

ness of the impairment, if in fact they accept that impairment is 

sufficient cause to take the life of the unborn child. 

Impairment of the Mental Health of the Mother: 

Impairment of the mental health of the mother is dealt with 

in much the same way and subject to the same considerations as is the 

physical health of the mother. This is based on the assumption that 

it is difficult to separate mental from physical considerations. All 

of the statutes surveyed provide for this condition. In California, 

Kansas, Oregon, Delaware, Maryland and New Mexico mental and physical 

health are subsumed under the same condition, as they are in the statute 

proposed by the Governor's Commission in New York. In North Carolina, 

Arkansas and Georgia mental health is not referred to specifically 

in the statute, however, the term "health" nay be interpreted as in­

cluding both mental and physical health. Although Colorado separates 

the two, mental health must be confirmed in writing under the signa­

ture of a licensed doctor of medicine specializing in psychiatry. 

This specialized certification is also provided for in the procedural 

requirements specified in several of the other statutes. The gravity 

of the mental impairment is indicated in all of the statutes, however, 

two of these statutes have gone further than is the case with physical 

health in defining what is meant by the term "mental health." In 
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California the term means "mental illness to the extent that the woman 

is dangerous to herself or to the person or property of others or is 

in need of supervision or restraint."* In the proposed Blumenthal bill 

in New York the term mental health is used as defined in the mental 

hygiene law, i.e. "Any person afflicted with mental disease to such 

an extent that for his own welfare or the welfare of others, or of the 

community, he requires care and treatment." It is felt by many pro-

ponents of such a condition that such definitions are too restrictive 

and the judgment of what constitutes a grave mental impairment should 

be left to a physician's professional judgment. Moreover, as is 

also the case with physical impairment, interpretation will change 

as medical science advances in this area. The opponents of this con-

dition argue that psychiatry is not an objective science and that in 

many cases this condition may be used where in fact the reasons are 

social and economic. They also point out that very often during preg-

nancy women can experience periods of emotional instability, however, 

with proper care these periods will pass. It is also noted that the 

suicide rate among pregnant women is lower than among women of comparable 

age who are not pregnant. In fact abortion may cause more emotional 

shock and anguish than the birth of the child. Many women following 

an abortion may feel remorse and guilt and this may often aggrevate 

*Although these figures are not completely reliable, it has been estimated 
that 88 percent of the abortions performed under the amended California 
law are performed for reasons of mental health. The definition of mental 
illness used in the abortion law is essentially the same as the definition 
used for the purposes of commitment to an institution. As a consequence, 
although there has been a sharp increase in the number of women who are 
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diagnosed as mentally ill, very few of these women are in custody. This 
has been attributed to the fact that while the definition of mental ill­
ness is very restrictive, it is at the same time vague (i.e. dangerous 
to what degree, or in need of supervision by whom- family,doctors?) 

psychotic tendencies. Proponents of this condition counter that it is 

the moral attitude of society which causes this anguish and not the 

abortion itself. They maintain that it is the emotbnal problems 

associated with the rearing of an unwanted child which are more severe 

and that unwanted children merely produce more unwanted children. 

In conjunction with the above, both of the proposed New York 

statutes provide for a condition which is closely related to physical 

or mental health. The proposed Blumenthal bill would allow abortion 

where the pregnancy of the woman occurred while the woman was declared 

to be a mentally disabled or incompetent person as defined in the 

mental hygiene law, while the Governor's Commission has provided for 

abortion where the female has a permanent physical or mental condition 

which would render her incapable of caring for the child. In both of 

these cases, although the disability or impairment are not related to 

the pregnancy, they would make it impossible for the mother to care 

for the child after birth. 

Defective Fetus: 

This condition directs itself to those cases where it is 

possible that the baby, if born, will be mentally or physically 

disabled. The most notable cases are in rubella and drug induced 

disability such as thalidomide. Of the aates surveyed Georgia, 

North Carolina, Colorado, Maryland, Kansas, Oregon, Arkansas, Delaware 
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New Mexico and both of the New York proposed statutes provide for 

this condition. California is the only state which does not, and 

it was omitted apparently at the request of the Governor. Two major 

criticisms have been made of this condition: (1) the difficulty or 

impossibility of a precise determination that the fetus is in fact 

defective, and that as a consequence a large number of normal babies 

will be aborted along with the deformed or retarded ones and (2) the 

difficulty in determining the seriousness of the expected abnormality. 

In essence the argument against is that until medical science has 

developed procedures whereby the dfect can be predicted and measured 

with precision, it will be impossible to make such a determination 

except on the basis of statistical probability. Rather than to allow 

the abortion of the normal fetus along with the defective, it 

would be preferable to wait until medical science has perfected its 

ability to diagnose in this area and to prevent or correct such 

abnormalities. It is also argued that even if deformity or retarda-

tion can be predicted, there are many persons with congenital 

abnormalities who have been able to adapt to their conditions and 

lead useful lives. What is needed are added facilities and research 

in the areas of care and education of handicapped children. It is 

also felt that these abortions will be performed for the family and 

society and not for the benefit of the child. The most extreme criticism 

of this condition is the contention that it has overtones of the master 

race theory, and that no one has the right to determine who shall live 

or die. 
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The statutes surveyed have all, with the exception of 

Kansas which requires only that "the child would be born with physical 

or mental defect" and Oregon which requires that the "child would 

be born with sa:ious physical or mental defect," provided that the 

risk of abnormality must be serious and that the abnormality itself 

must be of a grave nature. The Governor's Commission in New York 

has provided the most restrictive condition in this regard. That 

statute specifies that "There is a substantial risk that the child, 

if born, would be so grossly malformed or would have such serious 

physical or mental abnormalities as to be permanently incapable of 

caring for himself." North Carolina and Arkansas do not require that 

the defect be permanent, but require that there be substantial risk 

of a grave physical or mental defect. In New Mexico the law provides 

that the child probably will have a grave physical or mental defect. 

In Georgia it must be very likely that the child would have a 

grave, permanent and irremediable mental or physical defect. In 

Colorado the continuation of the pregnancy must be likely to result 

in the birth of a child with "grave and permanent physical deformity 

or mental retardation." Maryland and Delaware follow the Colorado 

example except there must be "substantial risk". The proposed 

Blumenthal bill provides that there must be "substantial risk" of a 

permanent and material physical impairment or of mental illness as 

defined in the mental hygiene law. In this regard, the Governor's 

Commission in New York has noted that, "Experience has shown that in 

most cases these situations arise when the women want children and would 
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probably have had a normal child except for an unfortunate exposure 

to disease or drug. In most cases if the pregnancy is terminated 

they will have another child." The Commission also points to the 

burdens (emotional, physical, financial and others) associated with 

the rearing of an abnormal child and argue that the welfare of the 

existing family as well as the community, which bears part of the 

burden, should in this case be a valid consideration. 

Underage, Unmarried Female: 

Only the Go.rern:r 's Canmissim proposed statute specifically included 

this condition. The age in this instance is "under 16 years of 

age." Along similar lines, the proposed Blumenthal bill provided 

for abortion where the pregnancy occurred while the female was 13 

years of age or less, however, no provision was made as to whether 

she need be married or unmarried. 

In the states which have provided for abortion on the ground 

of statutory rape this case would be at least partially met by the 

rape condition. The major difference would be in cases where the 

rape occurred under conditions which would make it uncomfortable or 

undesirable for the girl to go through the necessary procedures to 

establish rape and may not for certain reasons wish the offender sub-

jected to the penalties for rape under the law. The Governor's Com-

mission has summarized the reasoning behind the inclusion of this 

condition. 

A majority of the Commission strongly felt. that abortion 
should be permitted for the pregnant girl of tender years, 
Who may not have fully realized the personal, moral, family 
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or social implications of her sexual act. Requir-
ing such a girl to bear the child and suffer the atten­
dant stigma, guilt and emotional trauma provides no 
benefit to the community, except perhaps to punish her, 
indirectly and cruelly. Moreover, such a young girl 
would not likely make a suitable mother, nor would the 
child be born into a proper family environment. Where 
adoption is possible, the community has the burden of 
finding a suitable horne for such an unwanted child; 
Where not possible, he may become institutionalized and 
become a public charge. 

The opponents contend that legalizing abortion in such cases 

could be regarded as encouraging or condoning illicit intercourse, 

however, it has also been noted that this factor can hardly be a 

significant influence on the rate of illicit sexuality in a society 

where contraceptives offer reasonable assurance against need for 

the unpleasant and expensive prospect of abortion. The opponents 

argue that the social and economic consequences of the birth on 

the mother are not sufficient to deny life to the innocent child 

where measures less drastic than abortion can help to alleviate the 

undesirable consequences of such a situation. 

Other Social Reasons 

In only two of the surveyed statutes are other social reasons 

provided as a condition for abortion. The proposed Blumenthal bill 

allows abortion Where the pregnancy occurred while the female was 13 

years of age or less. The Governor's Commission in New York has in-

eluded in its proposed statute the condition where the female already 

has 4 living children. In opposition to these considerations it is 



55-

held. that these are social and economic reasons which arc based upon 

convenience to the mother and existing family. If these considerations 

are serious enough to merit abortion, they would probably be already 

included under one of the other conditions i.e. mental or physical 

health of the woman. 

Since the Governor's Commission provided the example of 

such a condition, included here is its reasoning as well as the 

rebuttle by the minority on that Commission. 

Underlying this recommendation, which is new to American 
law, arc several consid~:rations. No reliable figures arc available to 
show what proportion of illegal operations, and of the deaths result­
ing therefrom, take place with respect to women who have four or 
more children. It is obvious why this is so because of the secrecy sur­
rounding such operations. We do have a statistic, which is merely an 
indication, supplied by Dr. L. P. Fox. He reports that a study of 223 
abortion deaths in California reveals that 50% of the women had 
been pregnant at least four times. 

It is of course common knowledge that the risks of childbirth 
and maternal mortality increase with age. Moreover, many women 
feel that in bringing into the world and rearing four living children 
they have sufficiently obeyed the Biblical injunction to "increase and 
multiply". 

It also goes without saying that when a family has four children, 
the cost of rearing each additional child can become a heavy burden. 
The very definition of poverty as established by the Social Security 
Administration recognizes that the birth .of an additiona.l child may 
force a family below the poverty line [Orshansky, "Counting the Poor: 
Another Look at the Poverty Profile," Social Security Bulletin, Janu­
ary 1965.] 

According to a nation-wide survey conducted in 1960 by 
Whelpton, Campbell and Patkrson, Fatility and Family !'Ianning in 
the United States (Princeton University Press 1966), only 17t;u of 
2,684 married women sampled expressed the desire for 5 or more 
children. There was no significant di!Tcrcnce bdween white and non­
white respondents. (Op. cit., p. 38, Table 15.) 

Indeed there is a clear relationship between poverty and families 
which have five or more children. Tabulations by the Bureau of the 



- 56 -

( \·nsm frnrn the ( 'rrrrl·nt Populatinn Survey fnr March I «)(,7 si111W 
that l•nly 11.1 ',;. of ;\runil'an f;unilics with fum or fl'wn children 
Well~ h.:Jnw the (lll\'l'lty line, as l'llnlpared with ).l,(,r;;, of those with 
live or nrore. 

Mollie Orshansky of the Divi,ion of Pro!!ram and Long Range 
Studies, Social Sl·curity Ad111inistration, in a paper prcpan.:d for the 
Citizl.'ns' Conunilll.'e for Children (Oct. 22-24, I 1)(,7), speaking of 
d!ITcn.:ntial changes in poverty hdwl·cn 1959 and I 9(>(}, noted: 

"The perils of pol'crty for the child with SC'\'cral hrotiiC'rs and 
sisters remained high: The family with 5 or more children was 
still .H-2 times as likely tv he poor as tlte family mising only 1 
or 2, ami just as in cnrlicr years almost half of the clzildrc·n poor 
[in poverty] wac in families of 5 or more children." 

We recognize that permitting abortion to a family which already 
has 4 children would not solve all of the problems of poverty; such 
permission would, however, extend significant relief to those in our 
society who face dillicult economic circumstances, and who sincerely 
desire to improve those circumstances and provide their existing chil­
dren with better living conditions ami additional economic oppor­
tunities. 

Increasingly, self-regulation of family size is becoming a recog­
nized and approved family objective. In many cases contraceptive 
techniques will accomplish this. Nevertheless, not only arc all such 
techniques subject to failure or error, but there arc substantial seg­
ments of our society who reject contraception for personal or psycho­
logical reasons. We do not recommend abortion as a substitute for 
contraception, but we do believe that a family which has 4 children, 
if it chooses, should be able to protect itself effectively from the de­
mands and sacrifices that additional children may impose, and there­
by be able to provide itself with a more meaningful and satisfactory 
existence. 

Four members of the Commission urged that a separate con­
dition should be included which would permit abortion to a mother of 
2 children provided that she was economically. unable to care. for 
another child. This principle was opposed by the majority for several 
reasons, including the dillkulty of phrasing the precise language for 
such a group, and more particularly the constitutional objection to a 
condition which would permit such an abortion to a certain economic 
level of society, but deny it to all others ia violation of the equal pro­
tection clause of the Federal and State Constitutions. 

One further condition authorizing abortion was urged on us 
during our deliberations. Five members believed that when a woman 
has reached 45 years of age (four members would have fixed the age 
at 40) she should be cn•itled, without regard to any other circum-

stance, to choose whether or not to continue her pregnancy. They 
urged that as a woman grows old~·r, thl' risks to her own health and of 
fct;1l defects increase substantially, particularly when she passes 40 
years of age. The majority of the Commission did not accept this 
suggestion, however. In addition to those who opposed all liberaliza­
tion, the remainder felt that ahuttion ~hould not be given blanket 
approval in this circumstance, hut should he restricted to the specific 
cases which meet the requirements uf the health and fetal deformity 
indications. 
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MINORI'l,Y REBUT'rLE 

This proposal :unounts to abortion-on-demand for a women 
with four living children. 

We do not believe that the fundaml·ntal legal rights of the 
human child in utero can be rationed by counting the number of his 
brothers and sisters. Whatever intentions may lie behind this proposal 
n numhlTS game with lives cannot be count~nanccd. 

We recognize that some on our Committee view this proposal 
as providing a means of family limitation for the socially disadvan­
taged. They note a resistance among these groups to the usc of 
methods of conception control and offer abortion as an alternative. 
They point out, in addition, that the rich can always obtain a safe 
abortion while the poor arc forced to resort to a backroom abortionist 
or else bear the child. The result is a higher death rate among the 
poor from illegal abortion. l::rgo the law is discriminatory. 

l. With respect to the charge of discrimination, Margot 
Hen tofT has commented: HJ~ 

It has been said that the pre.1ent abortion law is discriminatory 
agaimt the poor. Of cour.1·e, it is. l~l'erything is. That is ll'hat 
being poor is all about. It is intriguing, hcm·c•vcr, that the 
lfhera's clwos~· to speak so compellingly on bdw!f of the 
poor in thi.1· area which lw.1· to do ll'itiJ control ofthl'ir 1111111hers. 
It is true, of course, that the therapeutic abortion rate is higher 

among private patients than anlllng ward patients hut not all of this 
is due to discrimination. As Dr. Andre llcllegers has pointed out, 1011 

private patients typically come under a doctor's care at an earlier 
stage in the pregnancy when most abortions arc performed. Ward 
patients often do not consult a doctor until it is too late for an abortion 
to be performed safely. Moreover, the mental stress of pregnancy is 
more severe in the earlier stages and hence, the private patient is liable 
to be in a much worse state of mind when !-he sees a psychiatrist than 
the ward patient who may have passed the most diflicult period. 
Finally, even in the cases wherein the rich evade the law, is it really 
fair to label the law as discriminatory or i~ the discrimination being 
practiced by those doctors who, for one re::son or another, are more 
solicitous of the rich? If we were to repeal every statute which money 
can evade with facility, what would be left of our legal structure.? 

A truly discriminatory Jaw, of course, would be one which 
rationed the human child's right to life in the womb in accordance 
with the socio-economic status of his parents or the number of his 
extrauterine brothers and sisters. 

2. With respect to maternal deaths, it is true that maternal 
deaths from botched abortions arc more prevalent among the poor 
than the rich. However, the figures mu~t be viewed in proportion. 
From 1951 through 1962 in New York City, 259 "non-white" 
mothers died of abortions while 357 ,4::!0 "non-whiv mothers de­
livered live children; the compar:~blc fi_':!ures for· "Puerto Rican" 
mothers were 109 deaths to 230,979 I i. c births. 1"; 

The answer to maternal deaths due to ille!!al abortion is not, we 
submit, more abortions even if they be legal. The answer is an attack 
upon the root social causes which lead some women to choose abor­
tion over childbirth. As Or. Bernard Pisani told our Committee: 

Granted, a law /ibemli::ing abortion may prrrrnt some useless 
deaths, but it will not promote any hettl'l' physical or mental 
health unless we create tho.1·r <'clucmional, rnmoniic ancl social 
changes in' American society which ll'oult/ make "therapeutic" 
abortion meaningful. A 11,1' attempt to clwng£' the law at this time 
will mask tht• ba.\'ic: i.HIIC'.I' of J'OI'<'rty ant! ignm~m/C'e, and impede 
progrl'S.\' in those arca.1·. 
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3. With respect to abortion as a replacement for conception 
control, it is universally :•1'1l'l'd th:1t cunn·ptillll control is prderahlc 
to abortion as a means of fa111ily pbnninF. J:\'ilkntly, conception con­
trol is making an impal'l on thl' ~ocially di'>:ld\'anta)!l'd. For instance, 
at our Committee's public hcarill!!, Dr. llurh Butt~ submittl'd sta­
tistics for the ·JJarlem lto..,pital Center which '>IHI\\ l'd, the years 1961 
through 19li5, an awra!'.l! of three live births for every incomplete 
abortion admission (apparently ilkgal as well as spontaneous). In 
19M•. the average wao; 4 to 1 and in Jl)(i7 it was 5 to I. In addition, 
the live birth-abortion admission total decreased from 5325 in 1962 
to 326X in 1967. 

Jt would seem most prohahlc that it was wider usc of methods 
of conception control which depressed the pregnancy rate, and geo­
metrically decreased the incomplete abortion admissions. One wonders 
whether the trend will continue if abortion is sanctioned as a means 
of family limitation. 

In countries where abortion has become a legal means of 
family limitation, the usc of method of conception control seems to 
have declincd. 10H For instance, Dr. Franc Novak of Yugoslavia told 
a 1964 audience, "it seems that the greatest obstacle to the spread 
of contraception lies in liberal permission of artificial abortions. 
Through widespread abortions a state of mind is created with women 
that abortion represents the chief means for planned parenthood" .109 

Czechoslovakia and Hungary now provide family allowances for 
third and later children and permissive abortion in Rumania has pro­
duced such a marked decrease in population that the law has been 
made more restrictive. 11o 

The solution to the socio-economic problems of discrimination 
ahd poverty lies in a comprehensive attack upon the root causes of 
these problems-no,. in a!;ortion for multiparity .. 
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Procedural Requirements 

Although they vary somewhat, all of the states which have 

recently enacted revised abortion laws have provided in these laws 

for certain procedural requirements which must be observed in ob-

taining an abortion under the terms of the law.* 

For example, all of the states require that abortions must be 

performed by a licensed physician in a hospital which has been 

licensed or accredited in a specified manner by the State. In addition, 

certification of the condition necessitating the abortion is required 

by more than one doctor (generally two doctors in addition to the 

physician performing the abortion). A number of these laws require 

that a special hospital board or committee be established to 

approve applications for abortion, (for example, California, Maryland, 

Colorado, Georgia, Delaware and New Mexico). Several of these 

statutes also require that a specified consent or permission must be 

obtained prior to performance of the abortion. In this regard the 

Oregon law requires, in addition to the written consent of the preg-

nant woman, (a) the written consent of a parent who has custody or the 

guardian if the pregnant woman is an unmarried minor, (b) the written 

consent of the guardian if the pregnant woman has been judicially de-

clared a mentally incompetent person, or (c) the written consent of 

* This summary is necessarily brief, however, a full~plication of the 
procedures required in the various states is contained in the laws, 
which are set forth in Exhibits 7 through 16. 
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the husband if the pregnant woman is married and the husband and wife 

have been living together. Somewhat similar consents are also re­

quired in North Carolina, Delaware, Arkansas and Colorado. 

Five states, North Carolina, Oregon, Arkansas, Delaware and 

Georgia, specify that the woman must be a resident of the State to 

obtain an abortion. In addition, the laws of Maryland, Delaware, 

California and Colorado (in the case of abortion for reason of rape 

or incest) provide that an abortion shall not be performed after a 

specified number of weeks, generally the first trimester of the 

pregnancy. 

The majority of the states have also included in these laws 

provisions allowing hospitals or individuals within hospitals to refuse 

to take part in such a procedure without incurring any liability for 

this refusal. For example, Section 4 of the Colorado Act provides 

that: "Nothing herein shall require a hospital to admit any patient 

under the provisions of this act for the purposes of performing an 

abortion, nor shall any hospital be required to appoint a special 

hospital board as defined in this act. A person who is a member of or 

associated with the staff of a hospital or any employee of a hospital 

in which a justified medical termination has been authorized and who 

shall state in writing an objection to such termination on moral or 

religious grounds shall not be required to partiCipate in the medical 

procedures which will result in the termination of a pregnancy, and 

the refusal of any such person to participate shall not form the 
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basis for any disciplinary or other recriminatory action against 

such person ... Other states which have similar provisions include 

Georgia, Oregon, New Mexico, Arkansas, Delaware and Maryland. 

Several states, including Oregon, Arkansas and Delaware, 

have provided that the refusal of a woman to submit to an abortion 

shall not provide groundsfor any loss of privileges or immunities 

otherwise available to said woman. 

It should also be noted that most of these laws provide 

that certain procedures may be waived where the life of the woman 

is in imminent danger. 

All of these procedural requirements are meant to assure 

that the intent of the law will not be subverted, while at the same 

time assuring that the process of acquiring an abortion will not be 

too cumbersome, so as in fact to force the pregnant woman to seek 

an abortion in an illegal manner when she has valid reason for ac­

quiring an abortion under the terms of the law. 
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VI. Commission Conclusions 

A. Majority Report 

The questions to be decided by the Commission are: 

1. Should New Jersey's law be kept as it was enacted in 

1849: 

2. Should New Jersey's law be amended to permit abortions 

for certain specified reasons and under controlled conditions: 

3. Should New Jersey's law be amended to remove abortion 

entirely from the criminal statutes and leave it a matter for decision 

between patient and physician? 

At the March 27, 1969, meeting of the Commission a majority 

of the following members answered the three basic questions above: 

Reverend Thomas Dentici, Rabbi Barry Schwartz, Reverend 

Alexander Shaw, Dr. Hannah Seitzick-Robbins and Assemblyman William 

M. Crane. 

The determinations with regard to the questions are: 

1. The Commission unanimously rejects the idea of keeping 

New Jersey's 1849 Abortion Statute intact. 

2. The majority of the Commission approved the submission 

of a bill to the Legislature to provide for legalization of abortion 

in New Jersey for the following reasons: 

a. Rape- based upon a report to a law enforcement agency 

b. Incest- based upon an affidavit setting forth the facts 

in the case and including identification of the other participant 

and his blood relationship under R.S. 37:1-1. 
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c. To Preserve the Life of the Mother- based upon a 

certification of two licensed physicians other than the attending 

physician (Unanimous) 

d. Impairment of the Health of the Mother- Includes 

physical and mental health and requires the certDication of two 

licensed physicians other than the attending physician. 

e. Defective Fetus- providing that there is a certification 

of two other physicians, other than the attending physician, that the 

child, if born, would be permanently helpless throughout his life. 

f. Underage Unmarried Female- unmarried female under the age 

of 16, provided that the pregnancy commenced when the female was under 

sixteen years of age and unmarried and is still unmarried. 

3. The Commission rejected the complete repeal of the New 

Jersey Abortion Law and the consequent placing of the abortion ques­

tion into the area of doctor-patient relationship without benefit of 

restrictive law. 

4. In addition, the Commission strongly recommends that all 

abortions to be performed under its recommended changes be performed in 

licensed hospitals and only by a New Jersey licensed physician. The 

Commission also strongly recommends that any hospital, physician or 

other person not wanting to take part in the performance of an abortion 

for any reason Whatever not be required to do so, and that such person 

or hospital shall suffer no penalty for refusing to take part in any 

abortion procedure. The Commission also recommends that no abortion 
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shall be performed after the first trimester of pregnancy, unless it 

is necessary to preserve the mother's life. 
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B. R.OCOMMENDED BILLS 

AN ACT concerning abortion; creating conditions and procedures 

governing the justifiable termination of pregnancy; exempting 

and protecting certain persons and institutions from liability 

for failure to aid in or obtain abortions; defining crimes 

related to the act of abortion and providing penalties therefor; 

amending Section 2A:l70-76 of the New Jersey Statutes; and 

repealing Chapter 87 of Title 2A of the New Jersey Statutes. 

BE IT ENACTED by the Senate and General Assembly of the State 

of New Jersey: 

1. As used in this act: 

a. "Illegal intercourse" means acts constituting a crime under 

Section 2A:l38-l and 2A:ll4-l of the New Jersey Statutes. 

b. "Hospital" means an institution licensed under section 

30:11-1 of the Revised Statutes or a similar institution operated 

by the State or any political subdivision thereof, but shall not 

include public or privately operated nursing homes, convalescent 

homes, clinics, or mental hospitals. 

c. "Physician" means a person licensed to practice medicine and 

surgery in the State of New Jersey. 

2. A physician is justified in terminating the pregnancy of a 

New Jersey resident if he has reasonable belief, formed in good 

faith and based on medical or other relevant evidence that: 
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a. such is necessary to preserve the life of the female: 

b. There is substantial risk that continuance of the pregnancy 

will greatly impair the physical or mental health of the female: 

c. The child would be born with serious physical or mental 

defect, such that he would be permanently incapable of caring for 

himself: 

d. The pregnancy resulted from illegal intercourse: or 

e. The woman is unmarried, provided that the pregnancy commenced 

while she was under the age of 16 years and is still unmarried at 

the time the abortion is performed. 

3. In determining whether or not there is substantial risk 

under section 2 or this act, account may be taken of the woman's 

total environment, actual or reasonably foreseeable. 

4. Termination of a pregnancy shall be performed only by a 

physician in a hospital. 

5. No pregnancy shall be terminated unless and until the 

following requirements have been complied with insofar as they are 

applicable and filed as part of the patient's hospital record: 

a. Prior to the termination of the pregnancy, the physician 

proposing to perform such act shall have filed in the hospital where 

the pregnancy is to be terminated his written certification that he 

has examined the pregnant female, and that he believes in good faith, 

based on documented medical or other relevant evidence, that one or 
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more of the conditions specified in section 2 of this act 

exist, and setting forth the applicable facts and the circum­

stances which form the basis of his belief. 

b. When the pregnancy is to be terminated for one of the 

reasons set forth in the foregoing subsections a, b or c of section 

2 of this act, such certification shall not be filed unless accom­

panied by the written certification of two other duly licensed 

physicians, one of whom is a recognized specialist in the relevant 

medical discipline, and who are neither related to each other, or 

the physician proposing to terminate the pregnancy, by blood or 

marriage, that they believe in good faith, based on documented 

medical or other relevant evidence, that one or more of the condi­

tions specified in subsections a, b or c of section 2 of this act 

exist and setting forth the applicable facts and circumstances which 

form the basis of their beliefs. 

c. Copies of all documents required under the foregoing para­

graphs shall become part of the hospital record. 

6. No physician shall terminate a pregnancy unless the certifi­

cations required under section 5 are accompanied by: 

a. The written consent of the pregnant female and, if she is an 

unmarried minor the written consent of both her parents, or if both 

parents are not living with her, then the parent actually living 

with her or entitled to her legal custody, or the written consent 

of the guardians of her person, or if there be none, then the 
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written consent of the person or persons standing in loco parentis: 

or 

b. The written consent of the guardians of her person if the 

pregnant female has been judicially declared a mentally incompe­

tent person: or 

c. The written consent of the husband if the pregnant female 

is married and the husband and wife are living together: but 

d. When the pregnancy shall be terminated for any reason set 

forth in this act, except for the reason set forth in subsection 

a of section 2, an affidavit shall be filed by the pregnant female, 

or another person with true knowledge of the fact, stating that 

the pregnant female has been and continues to be a bona fide resident 

of the State of New Jersey for the period of four months prior to 

the date of the affidavit, and indicating the address or addresses 

of her residence during that period of time. 

e. In the case of incest, the consent of the other participant 

shall not be required. 

7. No physician shall terminate a pregnancy resulting from rape 

unless his certification is accompanied by: 

a. An affidavit of the victim setting forth the facts concerning 

such act, and 

b. Written confirmation by a law enforcement agency or officer 

that a report of such act was made to it or him by the victim within 

seven days of the occurrence of such act or of the victim's regaining 
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her ability freely to report such act, and 

c. A certification by a practicing attorney in good standing, 

duly admitted to practice in the State of New Jersey, or by the 

Prosecutor of the County in which the pregnancy is to be terminated, 

that the facts set forth in the victim's affidavit, if true, would 

constitute the crime of rape under section 2A:l38-l of the New 

Jersey Statutes. 

8. No physician shall terminate a pregnancy on the ground of 

incest unless his certification is accompanied by: 

a. An affidavit by the victim setting forth the facts concerning 

such act, including an identification of the other participant and 

his blood relationship to her, or if the victim is of such a young 

age or for any other reason is incapable of making an affidavit, the 

affidavit may be made by her parent, guardian or person standing in 

loco parentis: and 

b. A certification by a practicing attorney in good standing, 

duly admitted to practice in the State of New Jersey, that the facts 

set forth in such affidavit, if true, would constitute the crime of 

incest under section 2A:ll4-l of the New Jersey Statutes. 

9. No pregnancy shall be terminated after the 90th day of 

pregnancy, except for the reason set forth in subsection a of 

section 2 of this act. 

10. When there is reason to believe that the pregnancy was the 

result of rape in violation N.J.S. 2A:l38-l, the administrator of 
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the hospital shall send a copy of the certificate and affidavit 

to the county prosecutor of the county wherein the hospital is 

located. 

11. Failure to comply with any of the procedural requirements 

of this act shall give rise to a rebuttable presumption that 

termination of the pregnancy was unjustified. 

12. Nothing in this act applies to the prescription, adminis­

tration or distribution of drugs or other substances or devices for 

avoiding pregnancy, whether by preventing implantation of a 

fertilized ovum or by any other method that operates before, at or 

immediately after fertilization. 

13. Nothing in this act shall prevent a physician from termin­

ating a pregnancy without complying with the provisions of the act 

if said physician believes in good faith, based on medical or other 

relevant evidence, that the life of the pregnant woman is in imminent 

danger, provided that there is insufficient time within which to file 

the appropriate documents, and further provided that the physician 

who so terminates a pregnancy reports within 48 hours thereafter the 

termination to the administrator or appropriate committee of the 

hospital in which the termination occurred or to the Commissioner of 

the Department of Institutions and Agencies if the termination 

occurred other than in a hospital. The report shall include his 

certification as required by section 5, a of this act, and shall set 
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forth the reasons why he was unable to comply with the provisions 

of this act. 

14. a. Except as provided in subsection c of this section, no 

hospital is required to admit any patient for the purpose of 

terminating a pregnancy pursuant to section 2 of this act. No 

hospital is liable for its failure or refusal to participate in 

such termination if the hospital has adopted a policy not to admit 

patients for the purposes of terminating pregnancies as provided 

in section 2 of this act, and has filed a statement setting forth 

such policy with the Commissioner of the Department of Institutions 

and Agencies. The hospital must notify the person seeking admission 

to the hospital of its policy. 

b. All hospitals that have not adopted a policy refusing 

admittance to patients seeking termination of a pregnancy under 

section 2 of this act shall admit patients seeking such termination 

in the same manner and subject to the same conditions as imposed 

on any other patient seeking admission to the hospital. 

c. Any hospital operated by this state or by a political sub­

division of this state shall not exclude or deny admission to any 

person seeking termination of a pregnancy under section 2 of this 

act. 

15. No hospital employee or member of the hospital medical 

staff shall incur civil liability as a result of his failure to 

participate in any termination of a pregnancy as provided in section 
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2 of this act if he has given prior notice to the hospital of his 

election not to participate in such terminations. 

16. No physician shall incur civil liability as a result of 

his failure to give advice with respect to or participate in any 

termination of a pregnancy as provided in section 2 of this act, 

provided that he advises the prospective patient of the provisions 

of this act and of his election not to give such advice or to 

participate in such terminations. 

17. The refusal of any person to consent to a termination of 

pregnancy or to submit thereto shall not be grounds for loss of 

any privilege or immunity to which said person is otherwise entitled 

nor shall consent to or submission to a termination of pregnancy be 

imposed as a condition to the receipt of any public benefits. 

18. The Commissioner of the Department of Institutions and 

Agencies shall require reports from hospitals at such intervals 

and in such form as he may require to assist him in determining 

that the provisions of this act are complied with, and shall have 

the authority to promulgate rules and regulations to implement 

this requirement. 

19. Any person who causes or attempts to cause the termination 

of a female's pregnancy, assists or contributes to the act, and 

the female herself shall be a competent witness, and may be compelled 

to testify, but the testimony of such witness shall not be used in 

any prosecution, civil or criminal, against the person so testifying. 
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20. A person who purposely terminates the pregnancy of 

another for purposes other than delivery of a viable birth, 

unless justified under this act, shall be punished upon con­

viction by imprisonment for not more than 15 years or by a fine 

not exceeding $10,000, or both. 

21. Except as justified under the terms of this act, a 

person who induces or knowingly aids a woman to use instruments, 

drugs or violence upon herself for the purpose of terminating 

her pregnancy other than by viable birth shall be punished upon 

conviction by imprisonment for not more than five years or by 

a fine not exceeding $5,000, or both. 

22. Section 2A:l70-76 of the New Jersey Statutes is amended 

to read as follows: 

2A:l70-76. Any person who, without just cause, utters or 

exposes to the view of another, or possesses with intent to 

utter or expose to the view of another, or to sell the same, 

any instrument, medicine or other thing, designed or purporting 

to be designed for the prevention of conception [or the procuring 

of abortion] , or who in any way advertises or aids in advertising 

the same, or in any manner, whether by recommendation for or 

against its use or otherwise, gives or causes to be given, or 

aids in giving any information how or where any such instrument, 

medicine or other thing may be had, seen, bought or sold, is a 
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disorderly person. 

23. Chapter 87 of Title 2A of the New Jersey Statutes is 

hereby repealed. 

24. This act shall take effect immediately. 
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AN ACT concerning midwifery and amending Section 45:10-9 of the 

Revised Statutes. 

BE IT ENACTED by the Senate and General Assembly of the State 

of New Jersey: 

1. Section 45:10-9 of the Revised Statutes is amended to read 

as follows: 

45:10-9. The board may refuse to grant, or may revoke or 

suspend, a license for any of the following reasons: Persistent 

inebriety; [the practice of criminal abortion;] the termination 

of human,pregnancy; the conviction of [the crime of criminal 

abortion or] crimes involving moral turpitude; the presentation 

of an illegally obtained certificate or diploma for registration 

or license; application for examination under fraudulent·repre­

sentation; neglect or refusal to make proper returns to a health 

officer or health department of births, or of a puerperal, 

contagious or infectious disease, within the legal limit of time; 

failure to secure the attendance of a reputable physician in case 

of miscarriage, hemorrhage, abnormal presentation or position, 

retained placenta, convulsions, prolapse of the cord, fever during 

parturient stage, inflammation or discharge from the eyes of the 

newborn infant, or whenever any abnormal or unhealthy symptoms 

appear either in the mother or infant during labor or the 
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puerperium: or the conviction three times of any violation of 

any ordinance of any local board of health regulating the 

practice of midwifery, and for the purpose of this provision 

payment of a penalty for violation of any such provision of any 

such ordinance shall be deemed equivalent to a conviction. 

Before any license shall be revoked or suspended, except in the 

case of [convictions of criminal abortion,] the termination of 

human pregnancy, the accused shall be furnished with a copy 

of the complaint and given a hearing before the board, in 

person or by attorney, and any midwife refused admittance to 

the examination, or whose license has been revoked or suspended, 

who attempts or continues the practice of midwifery, shall be 

subject to the penalties hereinafter prescribed. 

2. This act shall take effect immediately. 
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AN ACT concerning the practice of medicine and amending section 

45:9-16 of the Revised Statutes. 

BE IT ENACTED by the Senate and General Assembly of the State 

of New Jersey: 

1. Section 45:9-16 of the Revised Statutes is amended to read 

as follows: 

45:9-16. The board may refuse to grant or may suspend or revoke 

a license or the registration of a certificate or diploma to 

practice medicine and surgery or chiropractic filed in the office 

of any county clerk in this State under any act of the Legislature, 

upon proof to the satisfaction of the board that the holder of such 

license (a) has been adjudicated insane, or (b) habitually uses 

intoxicants, or (c) [has practiced criminal abortion, or been 

convicted of the crime of criminal abortion,] has failed to comply 

with the laws of this State governing the justifiable termination 

of pregnancy or been convicted of a crime under the laws of this 

State qoverninq the justifiable termination of pregnancy, or has 

been convicted of crime involving moral turpitude, or has pleaded 

nolo contendere, non vult contendere or non vult to an indictment, 

information or complaint alleging the commission of [the] ~crime 
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[of criminal abortion] under the laws of this State governing the 

justifiable termination of pregnancy or of crime involving moral 

turpitude, or (d) has advertised fraudulently, (e) becomes 

employed by any physician, surgeon, homeopath, eclectic, osteo-

path, chiropractor, or doctor who advertises fraudulently, or 

(f) shall have presented to the board any diploma, license or 

certificate that shall have been illegally obtained or shall have 

been signed or issued unlawfully or under fraudulent representations, 

or obtains or shall have obtained a license to practice in this 

State through fraud of any kind, or (g) has been guilty of 

employing unlicensed persons to perform work which, under this 

chapter (45:9-1, et seq.) can legally be done only by persons 

licensed to practice medicine and surgery or chiropractic in this 

State, or (h) has been guilty of gross malpractice or gross neglect 

in the practice of medicine which has endangered the health or life 

of any person. The board shall refuse to grant or shall suspend 

or revoke any such license or the registration of any such certi­

ficate or diploma upon proof to the satisfaction of the board 

that the applicant for, or holder of, such license habitually uses 

drugs or has been convicted of a violation of or has pleaded nolo 

contendere, non vult contendere or non vult to an indictment, 

information or complaint alleging a violation of any Federal or 
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State law relating to narcotic drugs. Before any license, or 

registration of a certificate or diploma to practice medicine or 

surgery or chiropractic filed in the office of any county clerk 

of this State under any act of the Legislature, shall be suspended 

or revoked, except in the case of convictions [of criminal abor­

tions] under the laws of this State governing the justifiable 

termination of pregnancy or convictions of crime involving moral 

turpitude or plea of nolo contendere, non vult contendere or 

non vult to indictment, information, or complaint alleging 

commission of [the] a crime [of criminal abortion] under the laws 

of this State governing the justifiable termination of pregnancy 

or crime involving moral turpitude, or convictions of violations 

of or pleas of nolo contendere, non vult contendere or non vult 

to an indictment, information or complaint alleging violations 

of any Federal or State law relating to narcotic drugs, the accused 

person shall be furnished with a copy of the complaint and be given 

a hearing before said board in person or by attorney, and any 

person whose license shall be suspended or revoked in accordance 

with this section shall be deemed an unlicensed person during the 

period of such suspension or revocation, and as such shall be 

subject to the penalties hereinafter prescribed for persons who 

practice medicine and surgery or chiropractic, without first having 
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obtained a license so to do. Any person whose license, or 

registration of a certificate or diploma to practice medicine 

and surgery or chiropractic filed in the office of any county 

clerk of this State under any act of the Legislature, shall be 

suspended or revoked under the authority of this chapter {45:9-1, 

et seq.) may, in the discretion of the board be relicensed at 

any time to practice without an examination, or have his regis­

tration of a certificate or diploma, as aforesaid, reinstated, 

on application being made to the board. 

The record of conviction or the record of entry of a plea 

of nolo contendere, non vult contendere or non vult in any of the 

courts of this State, or any other State of the United States, or 

any of the courts of the United States, or the court of any 

foreign nation, shall be sufficient warrant for the board to refuse 

to grant or to suspend or revoke the license or the registration 

of a certificate or diploma to practice medicine and surgery or 

chiropractic filed in the office of any county clerk in this 

State under any act of the Legislature. 

2. This act shall take effect immediately. 
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C. MINORITY REPORTS 

COMMISSION TO STUDY THE NEW JERSEY STATUTES RELATING TO ABORTION 

A MINORITY REPORT 

by 

Reverend Thomas F. Dentici 
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LET THE CHILDREN LIVE I 

Prologue 

On this first Christmas---the first Christmas after 
the landing on the moon---my thoughts are centered on one 
consideration: the human situation in which we find our­
selves. Nowhere in the world today do I see a well-bal­
anced or integrated development of Man. Our moral and 
spiritual development has not kept pace with our material 
and technological development. We are witnessing a rapid 
growth in the intellectual and scientific realms~ but the 
spiritual and moral aspects of life are increasingly 
decaying. 

There is a general retreat from religion today---and 
that is a tragedy. We are losing the qualities of love~ 
compassion~ the philosophy of 11live and let live~" the 
desire to understand other men. And we are feeling the 
pain of this loss. We see this pain in the young~ who are 
groping today for spiritual and moral values~ groping for 
something that is not exclusively the preoccupation of 
the intellect. 

With our concentration on external~ concrete things~ 
we have drifted away from the spiritual realm. We are 
able to travel to the moon---but we are still ignorant of 
the truth about our inner selves. It places us in grave 
danger. 1 

This quotation of U Thant~ Secretary-General of the United 

Nations~ is chosen as the opening statement of this report because 

it reflects the tone of our dissent. This report will not only be 

placed in the hands of our legislators but it will also come under 

the scrutiny of our fellow citizens. Therefore~ it must be clearly 

understood that when we decide such questions as the liberalization 

of abortion we are facing grave d~ger in the present and the future 

---for the born and the unborn. 
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It is.obvious that our opposition to the liberalization of 

abortion is deeply rooted in the Judaeo-Christian belief that all 

human life is sacred. However, it is not necessary to rest the 

support for dissent to the liberalization of abortion solely upon 

this hallowed tradition. Here than sufficient evidence from the 

fields of ethics, science and law is available. Much of this 

evidence has come to light at the three hearings in Trenton, Newark 

and Camden held by the New Jersey Study Commission on Abortion. 

This statement may be called a ttminority report" because it 

is a statement in opposition to the liberalization of New Jersey 

abortion laws by a minority of the Commission memberso However, 

it is a fact, that this "minority report" is in the "majority 

position 11 since it is not only corroborated by current New Jersey 

legislation but also the prevailing abortion laws of 40 sister 

states in the United States. 

It should also be noted that those witnesses who testified 

at the hearings in favor of changing our laws offered no consensus 

on specific changes. The only testimony in which there was a 

constant consensus was received from those witnesses calling for 

maintaining the status quo. 

THE PURPOSE of the N. J. STUDY COMMISSION ON ABORTION 

In the Spring of 1968, when the commission to study the New 

Jersey statutes relating to abortion was established the following 

were noted as reasons for the creation of this commission: 
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(1) the high rate of illegal abortions constitutes a serious 

law enforcement and public health and safety problem. 

(2) present abortion laws are unduly restrictive and have a 

tendency to force persons seeking abortions into the hands of 

unskilled abortionists, with possible tragic consequences. 

(3) resort to illegal abortions must be prevented. 

It is our contention that the New Jersey Study Commission has 

not been able to substantiate these reasons: 

(1) The high rate of illegal abortions (usually numbered as 

1,000,000 or more) is quoted by those favoring liberalization as 

if it were an axiom enshrined in medical statistics. Yet, witness 

after witness was questioned concerning this at our hearings. Not 

one could either verify this statistic or inform us as to the true 

count. 

Perhaps our most prominent witness in this regard was Doctor 

Christopher Tietze, the statistician for the Population Council 

who is personally pro-abortion. Dr. Tietze was questioned at our 

hearing in Camden on November 26, 1968 concerning the number of 

illegal abortions. Dr. Tietze testified that there is no way in 

which we can arrive at any accurate statistics nor any way we can 

verify the incidence of abortion in the United States. 

Pro-abortionists claim that the New Jersey statutes are too 

vague in a matter that causes so much anguish. Nevertheless, they 

constantly recite a statistic that has been proven to be truly 

vague as a reason for liberalizing our abortion laws·. 

-~~ see Appendix I concerning additional statistical information. 
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We are not experts in the tield ot legal philosophy but we do 

know that it would be a dangerous principle in any philosophy to 

liberalize a law simply because many trans$ress that law or because 

there may be difficulty in its enforcement. What citizen of our 

state would be willing to defend such a principle in the light of 

the rising statistics on trattic violations, theft, bodily assault 

and murder? 

During the commission hearings, testimony was given concernins 

the difficulty of enforcing the abortion statute. At the same time, 

we have no study at our disposal researching the reasons for this 

difficulty or the means to improve the enforcement. Considering 

the suffering this causes our citizens, it certainly behooves the 

legislatora to look further than the findings of the Abortion Commis­

sion for a remedy to this problem. 

(2) ~n pro-abortion propaganda, the public is told that these 

illegal abortions are being performed in "back-alleys" by ''heartless 

and mercenary butchers". Who are these faceless perpetrators of crime 

upon women in distress? Granted that a portion ot these crimes are 

committed by bona tide quacks, yet these crimes are also committed 

by bona tide doctors. We have no less an authority tor this than 

Dr. Alan Guttmacher, The President pt Planned Parenthood and a 

leading exponent of abortion liberalization: 

It is estimated that 70 per cent of our million or so annual 
illegal abortions are done by physicians---some .full-time operators, 
others part-time workers who want to pick up quick cash, for. 
abortion tees must always be paid in cash. A full-time medical . 
abortionist in a medium-size city showed me a little black book 
in which he listed the names ot 300 re2erring physicians. It reads 
like a medical Who's Who ot the area. 

In this same matter ot illegal abortions, statistics as high aa 
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.10,000 women· dying each year are quoted. Again, with Doctor 

Chl'istopher Tietze as witness, and with the agreement of the medical 

section of the First International Symposium on Abortion convened in 

Washington, D.c. in the Fall of 1967, a realistic figul'e for maternal 

death due to all abortions in the United States would be about 500. 

The doctors at the International Symposium could only verify 235 

abortions in 1965 although they were willing to double that number 

to include all those that may not have been reported to the Bureau of 

Vital Statistics. 3 

In fact, Doctor Tietze informs us that in the coUl'se of a year 

approximately 45,000 women of child-bearing age die. "It is incon­

ceivable," says Dr. Tietze, "that of 45,000 deaths so luge a number 

as 5,000 a:re fl'om any one soUl'ce." Indeed, even 500 women dying as 

a result of illegal abortions is cause for zealous attack upon this 

crime. However, we believe that it would be misplaced zeal tor any 

one to use an inflated statistic as a prop tor solving this serious 

crime of illegal abortion. 

(3) Is there a way tor our legislatUl'e to substantially 

eradicate resort to illegal abortion? Yes, unfortunately, only 

one way---pel'mit any and every woman to obtain an abortion-on­

request, tl'ee of cha:rge with no questions asked I OUl' legislators 

may as well realize that this is the tl'Ue goal ot the movement to 

liberalize the New Jersey abortion statutes rather than an adoption 

of the Model Penal Code of the American Law Institute. 

Anyone who takes note ot abortion reforms in other states is 

tully aware ot this: despite retorm, illegal abortions are still 

rampant. One ot the chief reasons tor this waa aade clear by many 
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of the witnesses at the commission hearings: if the law is liber­

alized only to that degree suggested by the Model Penal Code of the 

American Law Institute, this would only cover a ~all percentage of 

those seeking abortion. 

Mr. Rittenhouse, the county prosecutor on the Study Commission, 

asked the following question of Doctor Tietze: "Doctor, what 

percentage.of the number of abortions that are performed, would be 

covered by this type of permissive abortion?" Doctor Tietze: "Well, 

most people have estimated that it might be somewhere in the vicinity 

of 5'fo." Dr. Tietze went on to explain that such legislation does not 

cover the pre-marital or extra-marital pregnancy and the married 

woman who doesn't want any more children. 

With this in mind, there are some statistics that bear remembering: 

(a) In December 1965, The National Opinion Research Center received 

these responses to their question: "Please tell me whether or not you 

think it should be possible for a pregnant woman to obtain a legal 

abortion: 

Yes No Don't know 

---if the family has a very 21 77 2 
low income and cannot 
afford any more children 

18 ---if she is not married and 80 2 
does not want to marry the man 

---if she is married and does not 15 83 2 
want any more children 

(b) The latest u. s. Gallup Poll (November 1969) shows that 60% of 

u. s. adults are opposed to abortion on demand. 

ABPRTION and the UNBORN CHILD 

During the hearings held by the New Jersey Abortion Study 

Commission, we heard the unborn child referred to as a '~lob ot 

tissue"; "a paraai te tt; "just like a tonsil or an appendix"; ''a 
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human being"; "a unique individual"; •••• · 

Now this is the very heart ot the abortion issue: are we 

destroying expendable tissue or human lite; gnawins pp&ent· air-·~· 

Atytloping person? 

No matter which si.de of this debate you embrace, can you 

imagine a mother holding her newborn intant with these thoughts in 

her heart: Now that I see you, I know you are human but before you 

were born I really thought you were a shapeless blob. Now that I 

hold you in my arms, I will love you as my most cherished possession 

but before you were born I repelled you for living off of me. 

In 1960, the highest court of New Jersey summarized the state 

of scientific knowledge concerning the unborn child when it decided 

the case, Smith vs. Brennan: 

Medical authorities have long recognized that a child is 
in existence from the moment of conception. 

In 1963, Planned Parenthood, before it recently campaigned for 

abortion as a form of birth control, admitted this scientific fact 

in a pamphlet : 

An abortion requires an operation. It kills the life of 
a baby after it has begun. It is dangerous to your life and 
health. It may make you sterile so that when you want a child 
you cannot have it.4 Birth control merely postpones the 
beginning of life. 

On April 30, 1965, Life Magazine published a startling photo­

graphic essay entitled, "Drama ot Life Before Birth. " The article 

featured actual photographs of the child in gestation, including one 

picture of a child, eighteen weeks after his conception, clearly 

sucking his thumb. Other pictures showed the child in various stages 

of development along the road to birth. The text ot the article 
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affirmed, as a simple fact, that "The birth of a human life really 

occurs at the moment the mother's egg cell is fertilized by one of 

the father's sperm cells." 

In 1967, two outstanding Australian fetologist~Doctor H.M.I. 

Liley and her husband, Doctor A. William Liley1 made the following 

statement in their book MODERN MOTHERHOOD(pp. 26-27): 

Because the fetus is benignly protected, warmed and nourished 
within the womb, it was long thought that the unborn must have 
the nature of a plant, static in habit and growing only in size. 
Recently through modern techniques of diagnosing and treating 
the unborn baby, we have discovered that little could be further 
from the truth. 

The fluid that surrounds the human fetus at 3, 4, 5, and 6 
months is essential to both its growth and its grace. The unborn's 
structure at this early stage is highly liquid, and although his 
organs have developed, he does not have the same relative bodily 
proportions that a newborn baby has. The head, housing the 
miraculous brain, is quite large in proportion to the remainder 
of the body and the limbs are still relatively small. Within 
his watery world, however (where we have been able to observe 
him in his natural state by closed circuit x-ray television set), 
he is quite beautiful and perfect in his fashion, active and 
graceful. He is neither an acquiescent vegetable nor a witless 
tadpole as some have conceived him to be in the past, but rather 
a tiny human being as independent as though he were lying in a 
crib with a blanket wrapped around him instead of his mother. 

At the 1967 International Conference on Abortion, held in 

Washington, D. c., Doctor Herbert Richardson of the Harvard Divinity 

School reported this conclusion by the ethicians in attendance: 

"From the present available data, we can only conclude that human 

life begins at conception, or no later than blastocyst." (Blastocyst 

is that stage of development which exists when the fertilized egg has 

almost finished its descent through the tube, and when it is in the 

early stages of nestling into the lining of the mother's womb). 
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In the light or this scientific evidence, are our legislators 

willing to admit to their constituents that in New Jersey "progress" 

is such that during the 1970's we will permit our citizens to exter­

minate "shapeless blobs" which in the 1960 1 a we already knew were 

human being a? 

For too long the public, including some or our legislators, 

have been lulled by abortion reformers with the tune that our present 

laws are "archaic", ''medieval", "cruel" and "should be brought up to 

date." I ask, however, by what ''modern standards"? Certainly not 

by modern science and ethics. 

Therefore, abortion reform represents a strange view or progress 

because it would permit the destruction or innocent human life for 

reasons less than human life it.selt. 

The 20th century condemns Ancient Rome for the law of paterfamilias 

by which the state granted the power of life and death over his ott-

spring to the Roman father. Today, the New Jersey legislature is 

being urged to pass a law of materfamilias, thereby granting the power 

of life and death over her offspring to the American mother. This 

is progress 

WHAT HAPPENS WHEN AN ABORTION IS PERPORMED ? 

All of us speak of abortion too glibly. Abortion is a neat legal 

or medical term supposedly separating born trom unborn. Abortion is 

"that safe operation when performed by a competent doctor in an accred­

ited hospital •••• just like an appendectomy or a tonsillectomy." 

It might cause us to ponder this issue more deeply it we realize 

what happens when this operation is performed: Proteasor Ian Donald 
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of the Royal College of Gynecologists testifying before the BritiSh 

farli~ent describes an abortion this way: 

I must resist the temptation to tell you the nasty details 
of the operation employed to terminate (pregnancies). In a few 
minutes, I would have you vomiting in the aisles. Professor 
Norman Norris described it as a hemorrhagic exercise in destruc­
tion---a masterly understatement. Can you wonder then at the 
built-in resistance of most gynaecologists to performing it •••• 

Make no mistake about it. An unborn baby, even a very small 
one, can put up a determined fight for life. An abortion can 
be born alive and can kick and go on kicking for quite a long 
time. It is not difficult to see this as a sort of slow murder. 
On the other hand, the baby can be killed while still inside. 
Is there so much difference? The intention is the same. 5 

In the article entitled, "Techniques of Therapeutic Abortion", 

(Clinical Obstetrics and Gynecology, March, 1964) Doctor Alan 

Guttmacher takes the reader on a tour of the abortion technique: 

A sharp curette is then inserted to the top of the fundus 
with very little force, for it is during this phase that the 
uterus is most likely to be perforated. MOderate force can 
be safely exerted on the down stroke·. The whole uterine 
cavity is curetted with short strokes, by visualizing a clock 
and making a stroke at each hour. The curette is then with­
drawn several times bringing out pieces of placenta and sac. 
A small ovum forceps is then inserted and the cavity tonged 
for tissue, much like an oysterman tonging for oysters ••••• 
In pregnancies beyond the seventh week, fetal parts are 
recognizable as thei are removed piecemeal. 

We must understand that when Doctor Guttmacher refers clinically 

to "fetal parts n he means arms, legs, a head and the various other 

''parts" that, moments before, formed a living human body. Are we 

really convinced that when a doctor removes an appendix or tonsils 

he is scraping o~ material the significance of fetal parts? 
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ABORTION - IS IT SO SAFE FOR THE WOMAN! 

Other than the unborn child who is killed, is abortion so "sa.fe" 

.for the woman? In 1967, The Council o.f England's Royal College o.f 

Obstetricians and Gynecologists reported in the British Medical Journal: 

Those without specialist knowledge, and these include members 
o.f the medical profession, are influenced in adopting what they 
regard as a humanitarian attitude to the induction o.f abortion by 
a failure to appreciate what is involved. They tend to regard 
induction of abortion as a trivial operation free from risk. In 
fact, even to the expert working in the best conditions, the re­
moval of an early pregnancy after dilating the cervix can be 
difficult, and is not infrequently accompanied by serious com­
plications. This is particularly true in the case of the woman 
pregnant for the first time. For women who have a serious med­
ical indication for termination of pregnancy, induction of abortion 
is extremely hazardous and ita risks need to be weighed carefUlly 
against those involved in leaving the pregnancy undisturbed. Even 
.for the relatively healthy woman, however, the dangers are 
considerable. 6 

For too long now, our government has become preoccupied with 

death, with the business of killing and being killed. The only 

point of a government is to safeguard and .foster life. At the present 

time, should our New Jersey legislature be so "liberal" with life that 

they would enact laws permitting death-dealing operations? 

ABORTION - IS IT GOOD FOR THE DOCTOR ? 

Furthermore, our interest should extend not only to the unborn 

child and the mother but also to the doctor. I.f the abortion laws 

are made easier, what happens to a medical profession that has been 

raised in the spirit o.f the Oath o.f Hippocrates? "I will give no 

deadly medicine to anyone if asked, nor suggest any such counsel, and 

in like manner I will not give to a woman a pessary to produce abortion". 

Medical education, emphasizing the physician's role in aiding life 



- 93 -

and health and postponing death, may give rise to serious con£licts 

within the physician who is confronted with a woman's request to be 

aborted. That an obstetrician, having chosen to specialize in helping 

babies be born, should be the very one expected to destroy the unborn 

child is a situation in which serious conflict is unavoidable. 

Abortion reformers claim that our present laws make hfPocrites 

of our doctors. Is a doctor judged to be hypocritical if he chooses 

to help the needs of his patients according to sound medical practice 

rather than pacify patients according to their wishes? 

It is true that proposed abortion reform would give some doctors 

an out if they objected, in conscience, to performing this procedure. 

However, we would suggest that the unborn child deserves more protection 

from these doctors than merely a negative exemption. 

On Sunday, December 14th, 1969 the ~ ~ Times reported that 

on the previous afternoon the United Jewish appeal awarded Menorahs 

to four people who had saved Jews trom the Nazis. On each Menorah was 

inscribed this Biblical quotation: '~e who saves a single life, it is 

as if he has saved the entire world." One of the recipients, Doctor 

Adelaide Hautval, a non-Jewish French psychiatrist, in explaining why 

she had risked her life to save Jewiah men, women and children from 

Nazi terror, simply remarked: "They were human beings---what more 

is there to say?" 

ABORTION LAWS - WHY SHOULD THEY BE LIBERALIZED ? 

Prior to 1967, the general pattern of the law throughout the 

country was complete prohibition ot abortion except to preserve the 

lite ot the mother. Since then 10 states have eased their abortion 
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statutes in varying and limited degree. During this time 40 state 

legislatures have either successfUlly defeated or refused to consider 

similar legislative proposals. 

The usual arguments in favor of abortion fall into one or more 

of the following categories: 

(1) There is substantial risk that continuation of pregnancy would 

seriously impair the mother's physical (medical indications) or mental 

health (psychiatric indications). 

(2) The child might be born with a grave physical or mental defect 

(fetal indications) 

(3) The pregnancy resulted from rape or incest. Also included in 

this category is the ''unwanted child "• 

(4) The mother alone Should have the right to decide if her unborn 

child has the right to life. 

Medical Indications 

Of all the states in the Union, New Jersey should be the last 

to consider liberalizing its abortion statutes tor medical indications. 

In 1931 the Margaret Hague Maternity Hospital opened in Jersey 

City as one of America's great hospitals. Dr. s. A. Cosgrove, head 

of obstetrics at Columbia University, was medical director from ita 

opening until a few years ago. He had one therapeutic abortion among 

the first 4,000 deliveries. When he reported this, other hospitals 

were doing from one in 600 to one in 100. His report jolted the 

medical profession into serious inquiry and resulted in abandonment 

of many of the indications accepted up to that time. 

Meanwhile, the Hague Memorial Hospital was delivering over 
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100,000 babiea, with only eight therapeutic abortions, and had 

abandoned the use of therapeutic abortion entirely in 1939· Its 

influence was being felt. In 1951, Doctor R. J. Heffernan, of Tufts, 

had declared to the Congress of the American College of Surgeons, 

"anyone who performs a therapeutic abortion is either ignorant of 

modern medical methods, of treating the complications of pregnancy 

or is unwilling to take the time to use them". 1 

The citizens of New Jersey should be proud of our medical 

record and its contribution to advance in the care of the unborn. 

Indeed, it is worth wondering what happens to any society that turns 

its back on such blessings. 

Psychiatric Indications 

If the term "vague 11 is to be used in the abortion issue, it 

most certainly should be applied to this category. During our hearings, 

psychiatric indications covered everything from the threat of suicide 

to emotional stress. We received no clear definition of what "serious 

impairment" meant in terms of time or confinement. There was plainly 

contradictory testimony given as to whether this was even a bona tide 

indication tor abortion. 

In fact, at the last meeting our study Commission held to discuss 

the indications tor abortion (Rutgers, April, 1969), it was this matter 

of serious impairment to the mother's physical or mental hellth which 

brought us to a standstill. On that occasion, Mr. Rittenhouse, the' 

Prosecutor of Hunterdon County, argued for a clearer definition ot 

this indication in the face ot the legal rights ot the unborn child. 

In an article entitled, The Unwanted Pregnancy, Doctor R. Bruce 

Sloane states in the third paragraph: 
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With advances in medical treatment there are ~ewer physical 
disabilities in the mother demandi~ termination o~ pregnancy4· 
Psychiatric or "Pseudo-psychiatricn reasons have come to dom­
inate the indications. B 

Before the article begins, there is an abstract the first 

paragraph of which states: 

There are no clear-cut psychiatric indications for 
therapeutic abortion. The risk of precipitation or exaer­
bation of an existing ~sychosis is small and unpredictable 
and suicide is rare. 'Humanitarian'' reasons frequently 
determine the decision although they may masquerade under 
psychiatric labels. 

Doctor Arthur Peck, assistant attending psychiatrist, Mt. 

Sinai Hospital Institute of Psychiatry writes of a study of patients 

aborted at Mt. Sinai Hospital: 

In a study of patients aborted at Mt. Sinai Hospital, it 
was clear that although every patient aborted for psychiatric 
reasons was described as being suicidal, many were not even 
being treated by a psychiatrist at the time abortion was 
sought. Even fewer were still being treated three to six 
months after the abortion. This is evidence for the thesis 
that psychiatric illness is being exaggerated to win approval 
by the hospital committee. However, it is also strong evidence 
that neither the women who see psychiatrists in order to obtain 
an abortion nor the psychiatrists who see them are truly inte­
rested in further investigation of their psychiatric response 
to the abortion. 9 

Truly, the mental health of the mother is a matter for social 

and legal concern, but it is not a valid reason for abortion. In 

cases of serious mental distress, abortion does not solve the problem, 

in fact, it may complicate the case. Even a claim of distress or a 

tbDeat of suicide may be used as a kind of bluff, if not as a cry 

for help. If we are really concerned about the woman's mental 

health, then it should be mandatory that psychiatric treatment be 

given. 

We respectfUlly suggest that our New Jersey legislature and 
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Medical Society take a long, hard look at this indication for 

abortion. In the 10 states where the laws have been eased, this 

psychiatric indication accounts for over 80% of the abortions 

performed. This means that either this indication is a cover-up or 

that suddenly we have a lot of mentally afflicted mothers. Neither 

alternative is good And, what does the acceptance of abortion for 

this indication say about the mental health of our whole society--­

how will it arfect us in the future? 

Fetal Indications 

Competent witnesses appearing before our Study Commission brought 

forth the various phases of fetal indications: minor defects vs. gross 

defects; the next measles epidemic vs. the discovery of a vaccine; 

mental defects vs. diet control; faulty developments vs. intrauterine 

correction; uncertainty of prediction vs. improving the odds of 

prediction •••• 

Anyone with an ounce of charity has sympathy for their fellowman 

afflicted with a physical or mental defect. But this is not the main 

issue I Though it may seem unfeeling to some to invoke principle, 

nevertheless there is a principle involved that we neglect to our 

own peril. 

Stripped of rhetoric and amotion, the main issue would seem to 

be whether the quality of life is as important as the presence of 

life or whether, as our Declaration of Independence affirms, a passive, 

innocent human life is inalienable regardless of its own "quality" or 

the supposed threat it makes upon the "quality" of the lives of others~ 

Since the legislators have been entrusted with enacting laws for 

our well-being, we pose the following questions for their consideration: 
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---Who will decide what are just the right qualities or the wrong 

defects for another human being to continue living? 

---With advances in genetics and fetology, we will be able to detect 

defects in the fetus. By your legislation, who will you appoint to 

put thumbs down on the rejects ? 

---With the same advances we will be capable of selective breeding. 

By your legislation, which designer will you appoint to draw up 

the blueprints for this "new breed" ? 

---Why should the unborn defective be given the benefit of a 

''merciful death" but the born who becomes defective be expected "to 

grin and bear it" ? 

---Once we become used to wielding ttthe sword of quality 11 in the 

darkness of the womb, can you assure us that our citizens will not 

take up the same sword in the daylight against poor cripples, human 

vegetables, perennial welfare clients and even aging legislators ? 

---Where is the evidence that our fellow citizens with defects are 

less adjusted to reality, more unhappy, less useful to society and 

more anxious for death than we their "normal brethren" ? 

Once again, our New Jersey Supreme Court showed great insight 

with the decision they rendered in the 1967 Gleitman vs. Cosgrove 

case: 

If Jeffrey could have been asked as to whether hia life should 
be snuffed out before his full term of gestation co¥ld run its 
course, our felt intuition of human nature tells us he would 
almost surely choose life with defects as against no life at all 
•••• The right to life is inalienable in our society •••• The sanctity 
of the simple human life is the decisive taotor in this suit. · 

Thus, i:f it comes to the decision o:f aborting an unborn child 

:for fetal indications, we agree with the policy statement on abortion 
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that was sent to the New Jersey Study Commission by the New Jersey 

Orthordox Rabbinic Council when it declares: "Even if the fetus is 

the product of incest or rape, or an abnormality of any kind is 

foreseen, the right to life is still his." 

Rape and Incest 

It is very interesting to contrast the shouts of rape and incest 

as reason for liberalizing abortion statutes with the amount of 

abortions that are performed for rape and incest after the laws are 

eased. In the 10 states where the laws have been changed, abortions 

for these reasons rank lowest in number. 

There is no mystery here. Much of the testimony given at our 

hearings assured us that there are few conceptions resulting from 

rape or incest. Indeed, when we are dealing with rape by force our 

laws already permit certain medical procedures to be performed for the 

prevention of conception. 

We all look with horror upon the thought of our women being 

victims of rape or incest. However, anyone who believes that abortion 

can wipe out this destructive experience, does not understand the 

complexities of female sexuality. The doctors sterile instrument 

cannot remove the infection of fear, shame, hostility and guilt that 

results from these crimes. 

When these tragic crimes actually happen and when a pregnancy 

results, there are two innocent victims: the assaulted and the newly 

conceived. If the woman were properly supported, she could rightfUlly 

be required to give nine months of her life to save the life of another 

innocent person. The child can always be given to an adoption agency; 

there are many couples waiting to adopt a child. 
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The ultimate crime is not sexual abuse; it is extermination. 

How can the law sanction a response to one torm ot abuse by condoning 

a still greater violence on innocent victims ? 

In cases of incest, what good does it do to kill the infant and 

then return the girl to the same family situation ? Will any liberal­

ization or repeal of abortion laws prevent rape or incest ? 

If we are really concerned with the plight of these women, psychi­

atric counselling should be provided free of charge. We should keep 

their names orr police blotters and give them signs or respect rather 

than aborting them at will. 

Furthe~ore, our legislature might become more concerned about 

the climate or sexual permissiveness and stimulation offered in our 

state to those who are sexually disturbed. 

"The Unwanted Child" 

The movement to wipe out the 'Unwanted child" from our society 

seems to imply that only those children should be born who are auto­

matically "wanted" from start to finish. And, do we, the living, 

mature, well-adjusted individuals actually believe that our parents 

greeted the news or our arrival with great desire and jubilation? 

Any obstetrician will testify that many pregnant women pass from 

the stages of 'Unwanting" to "longing expectation". Any woman who 

has borne a child is aware or this traumatic experience during the 

early months of pregnancy. Yet a liberalized abortion bill would 

allow a woman to decide whether a child is wanted or not at a period 

when she is least equipped tor such a decision. And, the present 

abortion laws are called cruel ? 
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Contained under the term. "unwanted child" is the demand of 

those who insist that they Should have the ultimate sexual freedom 

to make love and terminate any unwanted life that results. It appears 

that we have progressed from sex-with-affection to abortion-with-love 

If this is the sexual freedom our legislators want to offer the 

women of this state, there is something dreadfully wrong with our 

sexuality in New Jersey. 

This is also a strange understanding of freedom. Any legislator 

realizes that a citizen can freely choose to act outside the realm of 

accepted laws or values. However, the legislator does not grant a 

citizen the freedom to choose the consequences, let alone dispense 

with them. In the light of the present mutual accusation of irrespon­

sibility bet\.reen the generations, Hhat WOUld thiS COZ\.)ribute to 

closine the gap ? 

There is more than abundant evidence from those places where 

abortion reform has been enacted that if abortion is made easier, the 

minimal efforts to prevent conception become less desirable. On 

October 29, 1969, the New York Times published the report on the rise 

of unwanted births in the United States by Doctor Charles F. Westoff 

of Princeton University's Office of Population Research to the Planned 

' Parenthood-World Population Organization. The report defined unwanted 

births not only as those unwanted at anytime either by the father, 

mother or by both parents but also as those births that occurred while 

contraception was used or was intended to be used but was inadvertently 

omitted. This being the case, we must ask the legislators if they are 

willing to legislate for 'wanted children" by promoting voluntary, 

responsible family planning or permissive birth control by the sword ? 
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It is true that many babies are unwanted not because their 

parents are selfish or hedonistic but because they are realistic. 

These parents know with frustrated certainty the kind of life that 

a1~raits this baby as well as the effects on the rest of the family. 

Mrs. Dorothy Height of the National Council of Negro Women puts the 

situation in blunt perspective: 11It isn't just the woman who decides 

whether her child is unwanted. Society has put a label on who is 

unwanted. 3ut it has not taken the responsibility for developing 

equal conditions of life, in which that child £!!:!!. be wanted!' 

It is no surprise that some children are "unwanted" and that 

they grow up---if they ever do---with twisted and unloving personal­

ities. But we do not have to maintain these conditions. They are 

made by us, the product of our choice or our neglect. Our state has 

made some efforts in alleviating such conditions, but much more is 

needed. At this time, is our legislature :.villing to admit "social 

defeat" by offering a sterile instrument rather than a helping hand 

to our families in need ? 

Finally, the question is very worth pondering how this discussion 

of wanted and unwanted children is affecting our present children. 

Often, parents are amazed at what their children know about them. 

Children absorb much more from the attitudes in their environment than 

adults realize. Aren't they going to wonder about the value of life in 

general as well as their own life as they begin to realize that mother 

has the right to do away with unwanted children ? If we are worried 

about the mental health of the mother, we had better be concerned with 

the mental health of her children raised in a society where unwanted 

children are being phased outside the class of humanity. Indeed, all 
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the money and organization recently suggested by the President's 

National Commission on the Causes and Prevention ot Violence would 

be of little avail in such a society. 

The Legal Rights of the Unborn Child 

It is a basic, fundamental axiom of legislative conduct that 

statutes, to enjoy the force of law, be consistent. 

N, J. s. A. 2 A:4-2 provides: "It is hereby declared 
to be a principle governing the law ot this State that 
children are the wards or this State, entitled to the 
protection or the state, which may intervene to safe­
guard them from neglect or injury." 

N, J, s. A, 9:2-9 permits the Court to supercede the 
parent's natural right or custody over their children 
when necessary for the 'welfare" ot such child. 

The parens patriae jurisdiction, thus legislatively 

declared, reflects both the right of sovereignty in the State and 

the duty on the sovereignty to protect children who by reason of 

their infancy are unable to protect themselves, 

As stated by our SUpreme Court: 

"There is a law or our universal humanity, as extensive 
as our race, which impels·parents •••• to protect and 
support their helpless children. 11 10 

Under existing New Jersey law (as elsewhere), an unborn 

child from the moment of conception ie accorded every legal right 

available to his terrestrial brothers. He may inherit by will, or 

by descent; he may be beneficiary or a trust or a party to litigation; 

he qualifies as a beneficiary under ·the wrongful death statute as well 

as under Workmen's Compensation; he constitutes a lite in being for 

the purpose of dating the rule against perpetuities; he can demand 

and obtain legal representation to enforce a right to necessary 

medical and economic assistance prior to birth. Finally, he can 

recover damages for injury negligently inflicted upon him· in utero. 
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Against this broad background of recognizing an.d-el1oi'Orcing 

these constitutionally endowed rights, the proposal.to legislatively 

deny the ultimate right, the right of life itself, constitutes a 

backward step in the evolution of human values. 

Our cultural heritage of law and tradition, representing our 

civilized heirarchy of values has elevated innocent'hwnan life to 

the hiehest degree of priority. The State, which as parens patriae 

will not allow a parent to abandon a child, cannot and must not now 

allow this most ultimate of abandonment. 

ABORTION and the FATHER 1'S RIGHTS 

In the abortion debate, much is made of the rights of the 

mother and the doctor but very little is said about the father's 

rights. What can the law do to protect the father's right to have 

his unborn child brought to term? 

1-le suggest that our legislators turn their attention to this 

aspect of legal rights relative to unborn children. It appears 

that we speak to fathers out of both sides of the mouth: "Fathers 

should provide for the well-being and sUpport of their family, they 

are responsible for the conduct and the debts of their family, they 

must offer example, guidance and protection to their family, they 

should be present in body and spirit in the home •••• " However, when 

it comes to his unborn child, the father is treated like a stranger 

who must wait on the sideline to see what other people will do to 

his child. .· 
ALTERNATIVES TO ~ORTION '. 

Abortion as a "final solution" is .a lethai, irrevocab~e, expedient 
•I 

which has no effect upon the root causes which1 ~ive rise ¥o'the problems 
~ 
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to be thus resolved. The alternatives are more humane not only 

because they atop short of the deatruction ot innocent human life, 

but also because they address themaelves to the aources or the 

problems seeking relief. 

Thus these "viable solutions" improve the human condition of 

the unborn, as well as that or the entire aociety: 

---Increased educational programs tor voluntary birth control and 

famdly planning should be researched. This coupled with economic 

helps such as birth insurance and family allowance is ~ more sensible 

response to poverty and deprivation. 

---More adequate facilities and procedures are needed to care for 

unN·ed mothers. The placing of children tor adoption together with 

a more sympathetic approach to both the parent and the illegitimate 

child will reduce the demand tor abortion, and hopefully, eliminate 

the social stigma attached to illegitimacy. 

---The implementation of community aponsored programs ot sound 

sexual education and the reduction of pornography will improve the 

moral climate and achieve a healthier underatanding of human sexuality. 

---Increased aid to handicapped and impaired children will allow them 

to attain a dignified place in society. 

---Improved psychiatric and psychological techniques can be developed 

so that pregnant women in distress can be supported both during and 

after the pregnancy. 

IPILOOUI 

For each reason advanced in support ot abortion, many civilized 

alternatives suggest themaelvea. The long ranee consequences ot our 

choice reach far beyond the immediate problem, and will, in the end, 
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· determine the value judgment of our human community as to all life 

from the moment of conception to the moment of death. In the words 

of Richard John Neuhaus: "In our valuation of life, to be civilized 

is to be conservative!' 

Indeed, we who are strong in our opposition to abortion reform 

must be all the stronger and more liberal in supporting the dignity 

of other human beings. Once Tll}'e have co:mmi tted ourselves to this 

work and joined hands with our fellow citizens, let us be done with 

debating as to whether the unborn child's right to life is in the 

hands of the parent, the doctor or the lawyer. There is a safer 

alternative---leave them in the hands of God and let the children live I 

1 ) 

2) 

3) 
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Appendix I 

{~ Additional Statistical Information Concerning Maternal Deaths 
Resulting from Abortion in New Jersez. 

Although the statistical information is far from satisfactory, 

the following sources can shed some light as to the number of women 

dying from abortions in New Jersey: 

( 1 ) 

(2) 

(3) 

The New Jersey Bureau of Vital statistics reports that 
between the years 1949-1969 there were 1B2 deaths due 
to all abortions. 

The New Jersey State Police report 3 deaths due to 
criminal abortions between January, 1967 -December 16, 1969. 

New Jerset County Coroners 
We con acted Doctor Edward MUrray, the coroner for 

Essex County. Dr. Murray informed us that in 23 years 
he only recalls going to court ~ concerning death 
due to a criminal abortion. 

The National Center for Health Statistics gathers the reports 

made by hospitals throughout the country. This center reports that 

there were 160 maternal deaths due to~ abortions in 1967. or 
these, 4 were listed under medical and legal reasons, 69 for other 

than medical and legal reasons (such as self-induced and criminal) 

the remainder were spontaneous abortions. 

It is necessary to note that hospitals keep statistics in this 

matter only on those fetuses which have a gestation period of 20 weeks 

or more. There are no figures available far under 20 weeks. 

Obviously, there is an urgent need tor extensive studies to 

obtain a reliable statistical background on abortion. Without such 

information, it is difficult and riaky, if not impossible, to reach 

sound decisions on legal or other public-policy iaiUea. 
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Appendix II 

Recommended Legislation Concerning New Jersey Abortion Laws 

AN ACT concerning abortion and amending Section 2A:87-l 
of the New Jersey Statutes. 

BE IT ENACTED by the Senate and General Assembly of 
the State of New Jersey: 

1. Section 2A:87-l of the New Jersey Statutes is 
amended to read as follows: 

2A:87-l. Any person who [, maliciously or without 
lawful justification, with intent to cause or procure] 
attempts to cause, or causes the miscarriage of a 
pregnant woman, [administers or prescribes or advises 
or directs her to take or swallow any poison, drug, 
medicine, or noxious thing, or uses any instrument or 
means whatever] by any means whatsoever except when 
required for the preservation of the mother's life, 
is guilty of a high misdemeanor. 

If as a consequence the woman or child shall die, 
the offender shall be punished by a fine of not more 
than $5,000, or by imprisonment for not more than 15 
years, or both. 

2. This act shall take effect immediately. 



- 109 -

A SUPPLEMENT to 11An act to prevent congenital 
syphilis, .. approved March 30, 1938 (P.L. 1938, 
c. 41). 

BE IT ENACTED by the Senate and General Assembly 
of the State of New Jerseya 

1. Every physician attending pregnant women in 
the State for conditions relating to their pregnancy 
shall, prior to delivery cause to be taken a blood 
sample of such women for the purpose of blood grouping 
and RH factor testing. 

2. Every child born of an RH positive mother, or of 
a mother whose RH factor is for any reason unknown shall 
have a sample of cord blood taken for the purpose of 
blood grouping and RH factor testing. 

3. Every child born in this State, shall at delivery 
have a sample of cord blood taken for the purpose of 
analysis for bilerubin factor testing. 

4. Every child born in this State shall, prior to 
hospital discharge and in any event no later than 5 
days following delivery, have a blood sarople taken for 
the purpose of phenylketonoria testing. 

5. This act shall take effect immediately. 
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AN ACT concerning the State Department of Health, permitting 
the purchase and distribution of rubella vaccine and 
amending Section 26:4-99 of the Revised Statutes. 

BE IT ENACTED by the Senate and General Assembly of the 
State of New Jersey: 

1. Section 26:4-99 of the Revised Statutes is amended 
to read as follows: 

26:4-99. The State Department may purchase and distribute 
free, in accordance with rules of the department, diptheria 
toxoid or toxin-antitoxin, [or both, and] smallpox vaccine 
and rubella vaccine. 

For the purchase and distribution of such materials and 
for expenses incident to such distribution and the keeping 
of records of the use of such materials, the department may 
expend such sum as shall be appropriated in any annual or 
supplemental appropriation act. 

2. This act shall take effect immediately. 



- 111 -

AN ACT concerning the disposal of dead bodies and 
vital statistics and amending Section 26:6-11 of 
the Revised Statutes. 

BE IT ENACTED by the Senate and General Assembly 
of the State of New Jersey: 

1. Section 26:6-11 of the Revised Statutes is 
amended to read as follows: 

26:6-11. A certificate of fetal death containing 
such items as shall be listed on fetal death certificate 
forms provided or approved by the department under 
authority of section 26:8-24{c) of the Revised Statutes 
[and a burial or removal permit] shall be required for 
every fetal death (7 provided, 20 or more weeks of 
gestation elapsed before the delivery]. 

No midwife shall sign a certificate for a fetal 
death1 but any fetal death occurring without atten­
dance of a physician shall be treated as a death with­
out medical attendance, as provided in section 26a6-9 
of this Title. 

2. This ac~ shall take effect immediately. 
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COMMISSION TO STUDY THE NEW JERSEY STATUTES RELATING TO ABORTION 

A Minority Report 

by 

State Senator Frank J. Guarini 

and 

Concurred in by Assemblyman Christopher J. Jackman 

In the spring of 1968, the New Jersey Legislature adopted a 

resolution creating the Abortion Law Study Commission. This 

resolution established guidelines for the study commission by 

stating that: (a) the high rate of illegal abortions constitutes 

a serious law enforcement and public health and safety problem: 

(b) critics of current abortion laws contend that they are unduly 

restrictive and have a tendency to force women seeking abortions 

to fall prey to the unscrupulous abortionist, with possible tragic 

consequences: (c) it is imperative that New Jersey's statutes in 

this area operate to effectively prevent resort to illegal abortions: 

(d) it is a legislative responsibility to re-evaluate the existing 

statutes on abortion to determine whether they adequately protect 

the public health and welfare and promote effective law enforcement. 
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While this may seem to answer the question as to the problems 

to which the proposed changes in the law should address themselves, 

there are a number of other questions which must be answered if we 

are to effectively legislate a solution to the stated problems. 

Furthermore, it also must be determined if, in legislating these 

alleged solutions, we are creating new problems. 

Therefore, the questions we seek to answer are: (1) what is 

the size of the problem?: (2) will the proposals solve the problem?; 

( 3) is the proposed law reasonably en.forceable or will it result in 

a transfer of judgment on matters of abortion from the community to 

the medical profession?: and (4) will the proposed law serve the 

common good? 

What is the size of the problem? The resolution creating the 

study commission clearly gives no indication, as it refers to the 

11high rate 11 of illegal a~rtions, an unsubstantiated generalization. 

The commission itself found no authentic figures, referring instead 

to various estimates ranging from the thousands to 1,400,000 illegal 

abortions annually in the United States. More specifically, no 

figures are given for New Jersey, so we do not know the extent of 

the problem we are seeking to correct. 

Will the proposals solve the problem? Japan and the countries 

of Eastern Europe and Scandinavia have had such abortion laws for 

years. Yet, the massive increase in legal abortions has not ended 
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the practice of illegal abortions, as innumerable physicians in 

these countries have long pointed out. To the contrary, in some 

cases the incidence of illegal abortions has increased. Here in 

our country, several states have "liberalized" their abortion 

laws, in much the same fashion as proposed in the majority report. 

Yet, nowhere in these states is there any evidence of a sharp 

decline in illegal abortions. Furthermore, in Colorado, for 

example, procedural requirements or "red tape 11 have been deemed 

so inhibiting as to actually encourage illegal abortions where 

legal abortions could be had. These procedural requirements have 

often provoked charges of "invasion of privacy" by those faced 

with the problem of trying to rid themselves of an unwanted fetus. 

Is the proposed law reasonably enforceable or will it result 

in a transfer of judgment on matters of abortion from the community 

to the medical profession? I~ the language of the proposed bill it 

is stated: 2. {a) "A physician is justified in terminating the 

pregnancy of a New Jersey resident if he has reasonable grounds 

for believing that ..... It must be noted that the physician's 

belief that justifying circumstances exist, even when "formed in 

good faith," is not necessarily a correct determination. Further­

more, terms such as "substantial risk", "mental health", and 

"serious physical or mental defect" are extremely relative and 

could be interpreted as applying to almost anything one might 

choose. Therefore, it would seem that the effect of the proposed 
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law would be to transfer the responsibility for the practice of 

abortion from the community to the medical profession, and to 

create an unenforceable act wherein one doctor•s negative opinion 

might be another physician•s belief. Where the expertise of a 

specialist is required, it remains important that the legislative 

intent be spelled out fully and the physicians be mandated to im­

plement the provisions within the limits of legislative definition. 

The principal failing here is language which is vague and devoid of 

legal guidelines, as well as a lack of administrative safeguards, 

thus encouraging abuses and denying uniformity of standards. 

Will the proposed law serve the common good? Here we must 

take individually the justifications outlined in the proposed 

legislation. 

2. ( 1) " ••• such is necessary to preserve the life of the female." 

This condition has been accepted by the New Jersey courts and I 

would not disagree with this justification. However, to include 

it in this report serves only to compound the verbal confusion, 

since it is followed by the justification " ••• greatly impair the 

physical or mental health of the mother." This latter provision 

most certainly would take in the former condition (to preserve the 

life of the female). Therefore, we have further beclouded the 

intent of the law and opened the way for court interpretation of 

what should be most specific. This falls short of good legislative 
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drafting. 

(2) " ••• there is substantial risk that continuance of the 

pregnancy will greatly impair the physical or mental health of 

the mother." If we disregard the relative term "substantial 

risk" and the fact that the decision to abort would be based on 

a physician's "belief", a case can be made for therapeutic abor­

tion if the mother will lose her life if the fetus is permitted 

to come to term - a philosophy somewhat analagous to killing in 

self-defense. However, we cannot disregard the language, since 

it is, as stated earlier, so vague as to be tantamount to total 

repeal. 

(3) " ••• the child would be born with serious physical or mental 

defect such that he would be permanently incapable of caring for 

himself." There are several inherent problems here. First, it 

is a certainty that many normal fetuses would be destroyed along 

with the abnormal ones, for sheer lack of the medical certainty 

to determine the physical condition of every fetus without doubt. 

Second, since the mother's life and/or health is not necessarily 

endangered, we do not have the "self-defense" justification. 

Third, we have no evidence that the child does not want life and 

we have no evidence that those born with congenital defects would 

rather not have been born. Fourth, what constitutes grounds for 

the determination that the child will be abnormal one chance 

in twenty? One chance in five? How do we decide when the odds 
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justify abortion? Furthermore, there are many known cases of 

abnormal children who have lived normal lives and made outstanding 

contributions to science, literature, government and the arts. 

We also must realize that to accept this justification for 

aborting the fetus is to accept this same argument in behalf of 

euthanasia -- mercy killing. If we can justify aborting a several 

months old fetus who may be abnormal, could not the next step then 

be to justify the killing of a child or adult, who without doubt 

is abnormal? There is some basis for this supposition. For example, 

in Britain legislation was introduced early this year in the House 

of Lords to permit doctors to administer euthanasia in certain 

circumstances. While the bill was defeated, for the time being, 

by a vote of 61-40, the very fact that it had as much support as 

it did has prompted observers to fear that the British abortion 

law of 1967, which amounts to virtual abortion on demand, has 

paved the way for conditioning the people thereto the philosophy 

of euthanasia. 

( 4) 11 ••• the pregnancy resulted from illegal .intercourse. 11 

It is most important that this proposal contain sufficient procedural 

guidelines. It might, for example, also be required that a rape 

victim consult a physician within forty-eight (48) hours of the act, 

as a means of curbing abuses. This provision also would have another 

advantage. It may permit the performance of a dilatation and 
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curettage before implantation occurred, or, in other words, before 

a fetal life was begun, or, at least give validity to the fact that 

illegal intercourse did occur. Not only is it less dangerous to 

curette a non-pregnant uterus, it is also psychologically better 

for the victim to be uncertain as to whether or not she had been 

impregnated by a rapist. While I agree that illegal intercourse 

is justification for abortion, the language of this provision 

must be such that it prevents abuses, without at the same time 

engendering unnecessary red tape and costs that would serve to 

prevent a victim from availing herself of this justification. 

(5) " ••• the woman is unmarried, provided that the pregnancy 

commenced while she was under the age of 16 and is still unmarried 

at the time the abortion is performed." Here the justification 

apparently is based on two considerations: the desire to spare 

the young girl the social ostracism that may occur as a conse­

quence of bearing a child out of wedlock, and the desire to save 

the family or state the financial obligation of caring for what 

will become a public charge. Neither of these consequences seems 

sufficient to deny life to the fetus. 

CONCLUSION 

The Abortion Law Study Commission worked long and hard on 

this most difficult problem and is to be congratulated for its 
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diligent and objective efforts. I concur that our present 

abortion law is inadequate and that a restructuring is long overdue. 

However, I cannot in good conscience concur with the majority 

report as submitted. I must agree that the fetus is human life, 

and as such deserves protection under the law. Therefore, to 

enact these provisions would create a far more serious situation 

by encouraging an open abortion state here in New Jersey, than the 

one which we are trying to correct. For, if we subjugate our 

moral, human principles in the matter of taking life for reasons 

of finance or convenience, we have destroyed the dignity of the 

human being and have denigrated man to the level of the lesser 

animals, whom we kill for convenience and profit. 

There being these significant differences between the report 

submitted by the majority of the Abortion Law Study Commission 

and my own views, it follows that I cannot support the proposed 

remedial legislation and must argue against its enactment. 
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COMMISSION TO STUDY THE NEW JERSEY STATUTES 
RELATING TO ABORTION 

A Minority Report 

By 

OSCAR W. RITTENHOUSE, ESQ. 

The New Jersey criminal law governing abortion reads as follows: 

"Any person who, maliciously or without lawful justification, with intent 

to cause or procure the miscarriage of a pregnant woman, administers 

or prescribes or advises or directs her to take or swallow any poison, 

drug, medicine or noxious thing, or uses any instrument or means what-

ever, is guilty of a high misdemeanor. If as a consequence the woman or 

child shall die, the offender shall be punished by a fine of not more than 

$5, 000, or by imprisonment for not more than 15 years, or both. " This 

law has been in effect in the State of New Jersey in substantially the same 

form since 1849. 

The New Jersey Legislature in Assembly Concurrent Resolution 

No. 24 of the 1968 Legislature and Assembly Concurrent Resolution No. 

18 (OCR) of the 1969 Legislature established a Commission for the study 

of the New Jersey statutes relating to abortion stating that: "(a) the high 

rate of illegal abortions constitutes a serious law enforcement and public 

health and safety problem; (b) critics of current abortion laws contend 

that they are unduly restrictive and have a tendency to force women seek-
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ing abortions to fall prey to the unscrupulous abortionist# with possible 

tragic consequences; (c) it is imperative that New Jersey's statutes in 

this area operate to effectively prevent resort to illegal abortions; (d) it 

is a legislative responsibility to re-evaluate the existing statutes on 

abortion to determine whether they adequately protect the public health 

and welfare and promote effective law enforcement. " 

The Commission established pursuant to these Resolutions held 

its public hearings# received and reviewed vast amounts of material 

dealing with the subject# deliberated in private sessions and finally# 

after careful and thoughtful consideration# arrived at the decision re­

ported by the majority of its members. This recommendation purports 

to "reform" or "liberalize" the New Jersey abortion law by establishing 

certain criteria under which abortions may be performed within the first 

90 days of pregnancy under medical procedural safeguards# and there­

after during pregnancy where the life of the mother is threatened by the 

pregnancy. 

With all due respect to the very sincere and learned consideration 

given to this problem by the majority of the Commission, I must note my 

dissent with the majority's recommendation. 

The recommendation of the majority generally follows the pro­

posal of the American Law Institute, a group of 1# 500 lawyers, repre­

senting practitioners, judges and professors, whose role it is to promote 
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clarification of the laws for their better adaption to social needs and to 

secure administration of justice and scholarly legal work. This proposal~ 

completed in 1962 after a ten-year study~ was endorsed by the American 

Medical Association in 1967. Since that time~ ten states have adopted 

statutes which generally parallel its proposals. 

The American Law Institute proposal is generally recognized as 

a compromise between strongly held divergent views. As such~ it is con­

sidered too liberal by those who espouse the rights of the fetus~ and who 

argue that the proposal goes too far in outlining social reasons for per­

mitting abortion; and too strict by those who claim the subject of abortion 

to be a matter solely between the woman and her physician~ and who would 

prefer to see the subject of abortion removed entirely from criminal law 

statutes. 

The question is: What will be the effect in New Jersey of this 

proposed change in the criminal law ? 

The answer to this must take into account the effect of the present 

law. The New Jersey statute is similar to that of Louisiana~ Massachu­

setts~ and Pennsylvania. in that it provides no specific exceptions to the 

general prohibition against abortion. The statute.at least to date. has 

been upheld as constitutional~ and the courts have indicated that its term 

"lawful justification" includes, at the least. a preservation of the mother's 

life. It may in fact do more~ for as said by Justice Proctor in Gleitman 
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v. Cosgrove~ 49 N. J. 22 (Sup. Ct. 1967)1 "It may well be that when a 

physician performs an abortion because of a good faith determination in 

accordance with accepted medical standards that an abortion is medically 

indicated~ the physician has acted with lawful justification within the mean­

ing of our statutes and has not committed a crime." Justice Jacobs 1 in the 

minority opinion in the same case~ took the position that when the legisla­

ture used the words "without lawful justification" its broad and flexible 

terminology would appropriately be made from time to time in light of 

prevailing conditions. In essence 1 this means that in New Jersey today~ 

the decision of whether or not an abortion is necessary--and legal--is 

made by medical personnel~ subject1 of course 1 to the interpretation of 

the Grand Jury in the event anyone should fear that the medical practitioner 

or hospital overstep their bounds in exercising this authority. 

No one contends that "back room" or "kitchen table" abortions are 

permissible under this statute. Prosecution follows where the offense is 

detected and proof can be adduced. However 1 the hearings before the 

Commission did make it clear that therapeutic abortions are being per­

formed under certain circumstances in New Jersey hospitals~ and there 

has been no reported instance in which a doctor has been prosecuted under 

the terms of this statute for the performance of an abortion when performed 

in an accredited hospital. 
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Critics of the present law have differing views. Some argue that 

it is too liberal~ opening the door for abortions because of its lack of 

either absolute prohibition or more clearly defined legislative guidelines. 

Others contend it is too strict~ either because it imposes regulation where 

they say none should exist~ or because the wording ''lawful justification" 

is too likely to be strictly construed to mean "to save the life of the 

mother~ " thereby denying the right to abortion where valid social or 

medical factors justify it. Still others~ without commenting on the law's 

liberal or strict nature~ attack the statute as unclear~ lacking sufficient 

guidelines to appraise physicians and those seeking abortions of whether 

they are acting within or without the area of criminal conduct. 

The actual effect of the present law is difficult to assess. The 

Commission found no meaningful statistical data to measure its effect 

upon the incidence of abortions~ "legal" or "illegal"~ under the statutory 

terms. An accurate estimate of the number of abortions performed 

could not even be made. (On a national scale~ estimates of the number 

of "illegal" abortions varied between 100~ 000 and 1~ 200~ 000 per year.) 

Regardless of one's position on the "legality" of abortion as 

defined or to be defined by statute~ everyone agrees that the abortion 

of women by medically untrained and unskilled persons poses a serious 

threat to the health of the prospective mother and is a social evil to be 

regulated. The Commission was specifically charged with this respon-
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sibility in the legislative resolution by which it was created. The difficulty 

which the Commission experienced in assessing the magnitude of the prob­

lem did not alter this responsibility. 

The difficulty, as I see it, is that there is no indication that the 

legislation proposed by the majority of the Commission will materially 

effect the incidence of such illegal abortion. 

First, it is generally conceded that legislation patterned after the 

American Law Institute proposal, such as this Commission's majority 

recommendation, will not permit abortion for the largest groups seeking 

them--married women who, solely by reason of age or number of existing 

children, wish no more children, or unmarried single women. It was 

estimated before the Commission that this proposal would make abortions 

available to only 5o/o of those desiring them. 

Second, to the extent that such an assessment is valid at this 

early date, evidence before the Commission indicated that those states 

which have recently enacted similar legislation have experienced no de­

crease in the incidence of illegal abortion. This was attributed to the 

large group seeking abortions which the law does not reach, and to the 

financial burden and administrative frustrations which the proposed safe­

guards impose upon those who are able to seek relief under its provisions. 

If the majority's proposal will not eliminate or reduce illegal 

abortions, what does it do? It would seem to adopt what Father Robert F. 
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Drinan, s. J., Dean of the Boston College School of Law, has defined as 

"a hierarchy of values" on which to base the law--one in which a mother's 

health ranks higher than the right of the fetus to be born; one in which the 

convenience of parents or of society is deemed superior to the existence 

of a deformed or retarded infant; and one in which the desire of the woman 

made pregnant through rape, incest, or intercourse while unmarried and 

under sixteen, not to have her life ruined, takes precedence over the rights 

of the fetus. That some rights of the fetus do exist seems to be recognized 

by the majority by the very fact that the proposed legislation limits the right 

to destroy the fetus to those instances set forth during the first trimester 

of pregnancy. This, of course, brings us to the central issue with which 

we must deal--when does human life begin? 

Much testimony was received on this point from persons with 

strongly held,and widely divergent, views. While biological data may not 

provide an answer, it does offer some insight when we consider that at 

twelve weeks the fetus is about 3 1/2 inches in length, that bone and 

cartilage can be seen clearly, that fetal heart functions can be detected 

by an electrocardigraph, that muscles and nerves have developed suffic­

iently so that the fetus moves its arms and legs vigorously (in fact, it has 

been doing these things for two weeks) and that mothers with experience 

from previous pregnancies may now be able to recognize the fetus kicking. 
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It is submitted by opponents to liberalization of the abortion laws 

that such life is a human being--some say it has been so since conception-­

and that the taking of such a life is tantamount to murder and cannot be 

justified for social reasons. If one does not subscribe to that theory, he 

is left with one of two alternatives: either to disavow that human life does 

in fact exist at that point, in which case it would seem that the performance 

of an abortion is little different than the performance of a tonsillectomy 

and should be permitted whenever the mother desires it, with her physi­

cian's approval; or to take the position that there~ social reasons today 

which justify the taking of human life, at least in this early form. 

The latter position would seem to be that which is taken in the 

majority's report, and I cannot agree with it. It may be that the Legis­

lature will eventually have to act in this area by recognizing the awful 

responsibility of defining those social considerations which warrant the 

taking of an innocent human life. I submit this is not yet the time or the 

place. The stakes are too high to move without the benefit of carefully com­

piled supportive facts and without most careful deliberation. The following 

factors indicate that we are not yet at that point: 

1. While statistical data is now conflicting and incomplete, 

new facts are being compiled, and liberalization of abortion laws in other 

states and foreign countries may provide us with measurable effects 
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which are not yet clear. An example of the benefit of this may be gleaned 

from an assessment of the Colorado abortion law as reported by Richard D. 

Lyons in the December 8, 1969, issue of the New York Times. Mr. Lyons, 

in commenting on a law which closely parallels that recommended by the 

majority of the Commission for enactment in New Jersey, wrote: 

"Colorado's abortion reform law, the first of 10 in the 
nation, is being attacked by some of the very persons 
who supported liberalization two years ago. 

"Many doctors, nurses, hospital administrators and 
legislators here complain that the law is legally cum­
bersom, causes unnecessary medical red tape. and 
pushes the price of the operation beyond the reach of 
the poor. 

"Legislators who led the drive for passage now feel 
that the reforms did not go far enough and plan a con­
stitutional challenge on the ground that any law regu­
lating abortion is an infringement on personal freedom. 

"Other original backers of the reforms fear that they 
may have gone too far and are having second thoughts 
about the "preciousness of life" and "legalized infanti­
cide. " 

"And still others say that in two years the number of 
criminal abortions in Colorado has not declined, as 
backers of the reform had hoped, but has remained at 
8, 000 a year. 

"Thus for different reasons almost everyone seems 
dissatisfied with the Colorado reforms as they stand, 
an impression that was reinforced by interviews and 
discussions at the American Medical Association's 
clinical convention here during the week. 

"We made a bad law better but it's still a bad law," 
said Richard D. Lamm, the State Representative from 
Denver who helped push the reform bill through to 
passage by a 2 -to-1 margin. " 
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2. The law is in a state of flux. New constitutional attacks 

are being mounted on all abortion laws based upon the right of marital 

privacy established in the Griswold case, and penumbral rights emanat­

ing from values embodied in the express provisions of the Bill of Rights 

themselves. Such court attacks will, in all likelihood, reach the Supreme 

Court for decision. (Both the present and proposed law would seem to be 

vulnerable, if such attack has merit.) 

3. There have been recent significant developments in 

medicine, particularly in the field of fetology. 

4. What has been presented as the imminent marketing of 

the retroactive oral abortifacient ("morning-after pill") will drastically 

alter many of the medical, social and perhaps ethical factors under con­

sideration. 

5. Education in the use of contraceptives is having signifi­

cant social impact, and may be interfered with by the enactment of a 

law which makes abortion a significant secondary means of birth control. 

6. Statistics do establish that the law in this area imposes 

an unequal burden on the poor, with a much higher incidence of death to 

Black and Puerto Rican mothers as a result of abortions than is the case 

for White pregnant women. There is no indication that any relief to the 

economically or culturally disadvantaged will flow from the enactment 

of the proposed statute--in fact, utilization of the safeguards of that act 
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has lead to Colorado's similar statute being lab led as a "rich lady's "law. 

Quoting from Mr. Lyons' New York Times article: 

"An obstetrician who performs about 10 per cent of 
the legal abortions in Colorado, Dr. Harvey Cohen of 
Denver, considers the reform of 1967 'a noble exper­
iment in social justice that failed. ' 

"'This is a rich lady's law,' Dr. Cohen said. 

"He estimated that the minimum price for a legal 
abortion in Colorado was $500. Surveys have found 
that a majority of the women seeking abortions here 
are from the lower and lower-middle income groups 
that can afford them least. 

"'Obviously we haven't made a dent in the problem,' 
Dr. Cohen said. 'It's a wonder anyone gets through. 
Perhaps there should be no law at all.'" 

Dr. Cohen's last quoted comment warrants careful thought. It 

is certainly the view of those who believe that there is no right to life 

in the fetus until birth, or at least until it may live without the mother, 

and, hence, any decision with respect to abortion should rest solely 

with the pregnant woman and her physician. It is also the view of those 

who take no stand on the question of humanization of the fetus, but object 

to the continuation on the books of a criminal law which is constantly vio-

lated and not enforced. To either of these groups, the proposed new 

statute provides no satisfactory solution. Most interesting, and perhaps 

significant, however, is the position of those who share the views of 

Father Robert F. Drinan, S. J. , Dean of the Boston College Law School, 



- 131 -

who would prefer to see the legislature withdraw entirely from the area 

rather than enact a statute specifically approving certain kins of abortion. 

"Such a repeal, " he has written, "would not mean that the state approves 

of abortion but only that it declines to regulate it. If one assumes that the 

law teaches minds as well as regulates conduct, the potential teaching 

impact of a law which exalts the superiority of a mother's health over 

her child's right to be born and of a legal system which specifically per­

mits the annihilation of predictably deformed or retarded children can 

hardly be exaggerated. Such a system creates anew and revolutionary 

hierarchy of rights in which the rights of the living to happiness trans­

cend the rights of the unborn to existence. A law which is silent about 

the abortion of nonviable fetuses syas no such things. " 

Such a view would look upon legislative action along the lines of 

the majority recommendation as something far worse than the necessarily 

half-bad, half-good, legislative compromise which some people argue it 

to be. 

CONCLUSION 

The present law governing the performance of abortion in the 

State of New Jersey does not establish when human life begins, does not 

attempt to specify when the fetus may be aborted and has not been shown 

to increase the incidence of abortions which would endanger the life of 

the mother. It has permitted therapeutic abortions through a period of 
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changing social conditions and it has reflected a continuh:. '.•:: v:.', ~l~.tf: 

belief in. and concern for. the dignity, if not the Ranctity ;)~ ~:u:~~·~"l:c ~.:fr;-. 

Widely divergent views as to the need for. or type of. leg .,,lativc action 

which should be taken in this area are held among lawyer!:!. social 

scientists. physicians and ethicists. All of these views ar.:: intel'·:·el;;.·~ed 

and hinge upon medical. legal. and social factors presently bein'-' sub­

jected to rapid change and development. Our present exper-ience with. 

and knowledge of. the whole range of issues connected witr legisl::~:tiv,z­

control of abortion is inadequate and gives us no assurance that we can 

legislate appropriately at this point. 

Under these circumstances. I submit that the risk of harm in 

the enactment of legislation along the lines proposed by the majority far 

outweigh the limited benefits that these recommendations can achieve. 

and that the statute should remain in its present form unless or until the 

legislature should decide that the criminal law should withdraw entirely 

from the field of abortion control. 

Prosecutor. Hunterdon County 
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EXHIBIT l 

ASSEMBLY CONCURRENT RESOLUTION No. 24 

STATE OF NEW JERSEY 

INTRODUCED FEBRUARY 13, 1968 

By Assemblymen CRANE, HOLLENBECK, COSTA, DE KORTE, 

APY, THOMAS, KALTENBACHER and SELECKY 

Referred to Committee on Revision and Amendment of Laws 

A CoNCURRENT REsoLUTION creating a commission to study the New 

Jersey Statutes relating to abortion and prescribing its powers 

and duties. 

1 WHEREAS, The high rate of illegal abortions constitutes a serious 

2 law enforcement and public health and safety problem; 

3 WHEREAS, Critics of our abortion laws contend that they are unduly 

4 restrictive and have a tendency to force persons seeking to have 

5 such operations performed to fall prey to the unscrupulous 

6 and frequently unskilled abortionist, with possible tragic 

7 consequences; 

8 ·wHEREAs, It is imperative that our statutes in this area operate to 

9 effectively prevent resort to illegal abortions; and 

10 WHEREAs, It is a legislative responsibility to re-evaluate the exist-

11 ing statutes on abortion to determine whether they adequately 

12 protect the public health and welfare and promote effective law 

13 enforcement; now, therefore, 

1 BE IT RESOLVED by the General .Assembly of the State of New 

2 Jersey (the Senate concurring): 

1 1. There is hereby created a commission to consist of 9 members, 

2 2 to be appointed from the membership of the Senate by the Presi-

3 dent thereof, no more than one of whom shall be of the same politi-

4 eal party, and 2 to be appointed from the membership of the Gen-

5 eral Assembly by the Speaker thereof, no more than one of whom 

6 shall be of the same political party, and 5 to be appointed by the 

7 Speaker of the General Assembly and President of the Senate 

8 acting jointly and in the following manner: one representative of 

9 the County Prosecutor's Association of New Jersey, one repre-

10 sentative of the Medical Society of New Jersey, and three clergy-

11 men of [different] faiths. The members of the commission shall 

12 serve without compensation. Vacancies in the membership of the 
ExPU.N.o\TlON-Matter eneloeed in bold-faeed braeketa [tbual in tbe above biD 

Ia not eaacted IUUI ia inteadecl to be omitted in tbe law. 
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13 commission shall be filled in the same manner as the original 

14 appointments were made. 

1 2. The commission shall organize as soon as may be after the 

2 appointment of its members and shall select a chairman from 

3 among its members and a secretary who need not be a member of 

4 the commission. 

1 3. It shall be the duty of said commission to study our statutes 

2 relating to abortion and the problem of illegal abortions. 

1 4. The commission shall be entitled to call to its assistance and 

2 avail itself of the services of such employees of any State, county 

3 or municipal department, board, bureau, commission or agency as 

4 it may require and as may be available to it for said purpose, and 

5 to employ such stenographic and clerical assistants and incur such 

6 traveling and other miscellaneous expenses as it may deem neces-

7 sary, in order to perform its duties, and as may be within the 

8 limits of funds appropriated or otherwise made available to it for 

9 said purposes. 

1 5. The commission shall have all the powers provided by the 

2 provisions of chapter 13 of Title 52 of the Revised Statutes. 

1 6. The commission may meet and hold hearings at such place 

2 or places as it shall designate during the sessions or recesses of 

3 the Legislature and no later than January 31, 1969, shall report its 

4 findings and recommendations to the Legislature, accompanying 

5 the same with any legislative bills which it may desire to reeom-

6 mend for adoption by the Legislature. 

(' 
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[OFFICIAL COPY REPRINT] 

ASSEMBLY CONCURRENT RESOLUTION No.18 

STATE OF NEW JERSEY 

INTRODUCED JANUARY 2~, 1969 

By Assemblymen CRANE, DE KORTE, HOLLFjNBECK, 

COSTA and COBB 

Referred to Committee on Revi;;ion and Amendment of Laws 

A CoNCURRENT REsOLUTION reconstituting the commission to study 

the New .Jersey Statutes relating to abortion created by Assembly 

Concurrent Resolution No. 24 of the 1968 Legislature. 

1 BE IT HESOLVED by the General Assembly of the State of New 

2 Jersey (the Senate concurring): 

1 1. The commission created pursuant to Assembly Concurrent 

2 Resolution No. 24 of the 1968 Legislature is hereby reconstituted 

3 aml continued with the same membership. Vacancies in the 

4 membership of the commission shall be filled in the same manner 

!J as the original appointments were made. 'l'he commission shall 

() select a chairman and vice-chairman from among it:; members and 

7 a secretary who need not be a l!lemher of the commission. 

l 2. Thn commission, as reconstitutnd, sl~all have all the power:; 

2 and dutiPA vested in and imposed upon it hy Assembly Concurrent 

3 Resolution No. 24 of the 1968 Legislature. 

::. The commission may engage such counsel uud expert advisers 

2 as it <lPems necessary or lHlvisable within the limits of r;nch fund:; 

:~ appropriated or otb<~rwise made available to it. 

1 4. 'rlw {)ommisRion shall baw all tl1e powers of a joint committee 

2 of the Legislatu1·e under tbP prO\·isionR of f'haptPJ" 13 of Title !12 

3 of thn Revised Statutes. 

1 !J. The commission shall report its findings and recommendations 

2 to the Lngislature not later than "[Mareh]" * lJt~r·PmbPr* ~1, 1 !lml, 

3 accompanying the same with any legislati\'e hills whic~h it ma~· 

4 desire to recommend for adoption by thr Legislature. 

EXPJ.ANATION-Matter enclooed in bold-£aeed brackets [thus] in the shove bill 
ia not enacted and is intended to he omitted in the law. 
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EXHIBIT 3 

Chapter 87 of Title 2A of the New Jersey Statutes 

2A:8'7-L causing miscarriage; Increased pen· 
alty If death re11ults. Any person who, maliciously 
or without lawful justification, with intent to 
cause or procure the miscarriage of a pregnant 
woman, administers or prescribes or advises or 
directs her to take or swallow any poison, drug, 
medicine or noxious thing, or uses any instrument 
or means whatever, is guilty of a high misde· 
meanor. 

If as a consequence the woman or child shall 
die, the offender shall be punished by a fine of 
not more than $5,000, or by imprisonment for not 
more than 15 years, or both. 
Source. R. S. 2:105-1. 

2A:8'7-2. Persons committing abortion com· 
pelled to testify; testimony not used against them. 
Any person who causes or attempts to cause 
the miscarriage of a prcb"'lant woman and the 
woman herself shall be a competent witness, 
and may be compelled to testify, but the testl· 
mony of such witness shall not be used tn any 
prosecution, civil or criminal, against the person 
so testifying. 
Source. R. S. 2:105-2. 
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EXHIBIT 4 

Model Penal Code, provisions on abortion, final draft, 1962 

Section 230.3. Abortion. 

(1) _{!J!j!!~tif!~-~-~bortion. A person who purposely and 
unjustifiably terminates the pregnancy of another other­
wise than by a live birth commits a felony of the third degree 
or, where the pregnancy has continued beyond the twenty­
sixth week, a felony of the second degree. 

(2) _Justifiable_ Al?_or_t!o~_: A licensed physician is justi­
fied in terminating a pregnancy if he believes there is sub­
stantial risk that continuance of the pregnancy would 
gravely impair the physical or mental health of the mother 
or that the child would be born with grave physical or 
mental defect, or that the pregnancy resulted from rape, 
incest, or other felonious intercourse. All illicit intercourse 
with a girl below the age of lG shall be deemed felonious for 
purposes of this subsection. Justifiable abortions shall be 
performed only in a licensed hospital except in case of 
emergency when hospital facilities are unavailable. [Addi- · 
tiona! exceptions from the requirement of hospitalization 
may be incorporated here to take account of situations in 
sparsely settled areas where hospitals are not generally 
accessible.] 

(3) Physicians' ~ertific_?.tes; Presumption from Non­
_Qomplia_n~e. No abortion shall be performed unless two 
physicians, one of whom may be the person performing the 
abortion, shall have certified in writing the circumstances 
which they believe to justify the abortion. Such certificate 
shall be submitted before the abortion to the hospital where 
it is to be performed and, in the case of abortion following 
felonious intercourse, to the prosecuting attorney or the 
police. Failure to comply with any of the requirements of 
this Subsection gives rise to a presumption that the abortion 
was unjustified. 

( 4) ~e_lf~~~~rti~~ A woman whose pregnancy has 
continued beyond the twenty-sixth week commits a felony 
of the . third degree. if she purposely terminates her own 
pregnancy otherwise than by a live birth, or if she uses in­
struments, dntgs or violence upon herself for that purpose. 
Except as justified under Subsection (2), a person who in­
duces or knowingly aids a woman to use instruments, drugs 
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. or violence upon herself for tho purpose of terminating her 
pregnancy otherwise than by a live birth commits a felony 
of the third degree whether or not the pregnancy has con­
tinued beyond the twenty-sixth week. 

(5) ~r~t_ended Abortion. A person commits a felony 
of the third degree if, representing that it is his purpose to 
perform an abortion, he does an act adapted to cause abor­
tion in a pregnant woman although the woman is in fact not 
pregnant, or the actor does not believe she is. A person 

·charged with unjustified abortion under Subsection (1) or 
an attempt to commit that offense may be convicted thereof 
upon proof of conduct prohibited by this Subsection. 

(6) Distribution of Abortifacients. A person who sells, 
offers to sell, possesses with intent to sell, advertises, or 
displays for sale anything specially designed to terminate a 
pregnancy, or held out by the actor as useful for that pur­
pose, commits a misdemeanor, unless: 

(a) the sale, offer or display is to a physician or 
druggist or to an intermediary in a chain of distribution 
to physicians or druggists; or 

(b) the sale is made upon prescription or order of 
a physician; or 

(c) the possession is with intent to .sell. as author­
ized in paragraphs (a) and (b); or 

(d) the allvertising is addressed to persons named 
in paragraph (a) and confined to trade or professional 
channels not likely to reach the general public. 

(7) Section Inapplicable to Prevention of Pre,g-nancy. 
Nothing in this Section shall be deemed applicable to the 
prescription, administration or distribution of drugs or 
other substances for avoiding pregnancy, whether by pre­
venting implantation of a fertilized ovum or by any other 
method that operates before, at or immediately after fertili- · 
zation. 
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EXHIBIT 7 

Chapter 327, Laws of 1967, State of Ca1ifornia, 11Therapeutic Abortion Act .. 

CHAP'rBH :J27 

An ar.t to atlcl Clia1Jtcr 11 (rmnmenring with Section 25950) 
to JJivision 20 of 1/rr. Jlrallh a·nd l;:afdy Code, to amend 
8cclio11 2377 of tire JJu.~inc.~.~ aml l't·ofcssions Cocle, mtd to 
ame11d Scdi01rs 274, 275, a11d 276 of the l'enal Code, relating 
to abortion. 

[APtlrovrrl hy Clovcrnor .Juno ta, 1~67. Flied with 
Sct•J·ctary or State June Hi, 19G~.] 

The people of the State of California do enact as follows: 

SECTION 1. Chapter 11 (commencing with Section 25950) 
is nddNl to Division 20 of the Health and Safety Code, to 
read: 

CHAPTER 11. ABORTION 

25950. This rhapfl'r shall be }mown and may be cited as 
the Therapeutic Abortion Act. 

25951. A holder of the physician's and surgeon's certifi­
cate, as definCfl in the Dnsiness and Professions Code, is au­
thorized to perform an abortion or aid or assist or attempt 
an abortion, only if each of the following requirements is met: 

(a) The abortion talces place in a hospital whie'h is accred­
ited by t.he Joint Commission on Accreditation of Hospitals. 

(b) The abortion is approved in advance by a committee 
of the medical staff of the hospital, which committee is estab­
lished and maintained in accordance with standards promul­
gated by the .Joint Commission on. Accreditation of Hospitals. 
In any case in which the committee of the medical staff consists 
of no more than three licensed physicians and surgeons, the 
unanimous consent of all committee members shall be required 
in order to approve the abortion. 

(c) The Committee of the Medical Staff finds that one or 
more of the following conditions exist: 

(1) There is substantial risk that continuance of the preg­
nancy would graYely impair the physical or mental health 
of the mother ; 

(2) The pregnancy resulted from rape or incest. 
25952. The Committee of the· Medical Staff shall not ap­

prove the performance of an abortion on the ground that the 
pregnancy resulted from rape or incest except in accordance 
with the following procedure: 

(a) Upon receipt of an ·application for an abortion on the 
grounds that the prc.>gnancy resulted from rape or incest, the 
committee shall immediately notify the district attorney of 
the county in whil~h the alleged rape or incest occurred of 
the application, nnd transmit to the district attorney the nffi· 
davit of the applicant attesting to the facts establishing the 
alleged rape or incest. If the district attorney informs tht' · 
committee that there is probable cause to believe that the preg­
nancy resulted from a violation of Section 261 or Section 285 
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of the Penni Code, the eommitt<'e may approve the abortion. If, 
within five days after the committee has notified the district 
attorney of the application, the committee does not receive 
a reply from the district attorney, it may approve the abor· 
tion. If the district attorney informs the committee that there 
is no probable cause to believe the alleged violation did occur, 
the committee shall not approve the abortion, except as pro· 
vided in subdivision (b) of this section; 

(b) If the district attorney informs the committee that 
there is no probable cause to believe the alleged violation did 
occur, the person who applied for the ;,i,ortion may petition 
the superior court of the county in which the alleged rape 
or incest occurred, to determine whether the prl.'gnancy re· 
suited from a violation of Section 261 or Section 285 of the 
Penal Code. Hearing on the petition sl1all be set for a date 
no later than one week after the date of filing of the petition. 

The district attorney shall file an affidavit with the court 
stating the reasons for his conclusion that the alleged viola· 
tion did not occur, and this affidavit shall be received in evi­
dence. The district attorney may appear at the hearing to offer 
further evidence or to <'Xamine witnesses. 

If the court finds that it has ·been proved, by a preponder­
ance of the evid<'nce, that the pregnancy did result from a 
violation of Section 261 or Section 285 of the Penal Code, it 
shall issue an order so declaring, and the committee may ap­
prove the abortion. Any hearing granted under this section 
may, at the court's discretion, be held in camera. The testi­
mony, findings, conclusions or determinations of the court in 
1\ proceeding under this section shall be inadmissible as evi­
dence in any other action or proceeding, although nothing 
herein shall be construed to prevent the appearance of any 
witness who testified at a proceeding under this s.ection, or to 
preYent the introduction of any evidence that may have been 
introduced at a proceeding under this section, in any ·other ac­
tion or proceeding. 

(c) Notwithstanding any other provision of this section, an 
abortion shall be approved on the ground of a violation of 
subdivision 1 of Section 261 of the Penal Code only when 
the woman at the time of the alleged violation; was below 
the age of 15 years. 

(cl) Notwithstanding any other provision of this section, the 
testimony of any witness in a proceeding under this section 
shall be admissible as c\·idenee in any prosecution of that wit­
ness for perjury. 

2G!)53. The committee of the medical staff referred to in 
Section 25!>51 must, in all instances, consist of not less than 
two licens<'d physicians nnd surgeons, and if the proposed 
termination of pr<'~nancy will occur after the 13th weelt of 
Jli'<'J!IInncy, the committrc must consist of nt least three snch 
li•·••Jisf'd physi•·ians and smw·ons. In uo 1'\'l'llt sludl llu• 11'rllli­
ua1 ion lu• liJlJII'II\'I'tl afll•r t lu• :!Ollr WPI'It of pr·t·~nrlllf')'. 
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::!5!1[1 I. 'l'lie I Prill "mental IH•alt h" ns wwd in Rt·<~t ion ~5!15 1 
IIH'Illls 1111'11 tal i I hH·ss to t lw t•x tent I hat lht• woman iH tla 11:-tt'rou!l 
t.o hersPif or to t lw Jlt'l'Soll or proJwrty of ot hcr·s or· ill in need 
of supcrvisic.m nt' r<'slraint. · 

SEc. 2. Section ~377 of the BusirH•ss aud Professions Cotlc 
is lllllt'IHIN1 to rrad: 

2377. 'l'hc procuriug or nidiug or nhr.ttiug or attempting 
or agr·ecing or· o!Terin~ to procure nn abortion constitutes un­
proft•ssional conduct within the nwaning of this chapter, unless 
such an act Lc dunr in compliance with the provisions of the 
'l'hcrapcutic Abortion Act, Chapter 11 (commencing wi~h Sec­
tion 25!150) of Division 20 of the Health and Safety Code. 

SEc. 3. Section 214 of the l'enal Code is amended to read : 
274. Every person who provitlrs, supplies, or admiuistcrs 

to any woman, or procures any woman to take any medicine, 
drug, or substance, or uses or employs any instrument or other 
means whatever, with intent thereby to procure the miscar­
riage of such woman, except as provided in the Therapeutic 
Abortion -Act, Chapter 11 (commencing with Section 25!.150) 
of Division 20 of the Health and Safety Code, is punishable 
by imprisonment in the state prison not less than two nor 
more than five years. 

SEc. 4. Section 275 of the Penal Code is amended to read: 
275. Every woman who solicits of any person any medi­

cine, drug, or substance whatever, and takes the same, or who 
submits to any operation, or to the use of any means what­
ever, with intent thereby to procure a miscarriage, except as 
provided in the Therapeutic Abortion Act, Chapter 11 (com­
mencing with Section 25!.150) of Division 20 of the Health and 
Safety Code, is punishable by imprisonment in the state prison 
not less than one nor more than five years. 

SEc. 5. Section 276 of the Penal Code is amendcJ to read: 
276. Every person who solicits any woman "to submit to. 

any operation, or to the usc of any means whatrwr. to pro­
cure a misearriag-<'. cxcrpt as JH'OYidcd in the Ther.qwutic 
Abortion Act, Chapter 11 (commencing with Section 25!)50) 
of Division 20 of the Health and Safety Code, is punishable by 
imprisonment in the county jail not longer than one year or 
in the state prison not long"er than fiye years, or by fine of not 
more than five thousand dollars ($5,000). Such offense must 
be proved by the testimony of two witneSS<'~>. or of oue witness 
and corroborating circumstances. 
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EXHIBIT 8 

House Bill Number 1426, State of Colorado, enacted 1967 

\, 
(RoaM Dill No. tUI. Dy Representative~ Lamm, Guatafeon Baln, Blaclc, Braden, !IP)'ant, 
Bureb1 Buma, Coffee, Crnswell, Edmonds, Fowler, Frank, Friedman, Fuhr Gebhardt, nollob, 
Grlmanaw, Grove, Haskell, Johnson, Koster, Low•rv, McNelJ, Monfort. Mo"la, Nortrren, Porter, 
lafran, Schafer, Schubert, Sonnenberc, StrahlekWIIder, and \vood!ln; also Senatore Bermlnchawn, 
Aacltraon, Brown, Claneroa, DrBernrd, Dec: er1 GamPey, Hahn, Htwttt0 Hodaea, .Jackson, 

. Kemp, Ollver, Stockton, and Thomaa.) 

RELATING TO ABORTION. 

B• It Ma.ct•tl •r CA• G.nwGZ A .. •mblu of tl• Stat• of Colortulo: 

Section 1. Article 2 of chapter 40, Colorado Revised Statute.-. 1963, as 
• amended, Is amended BY THE ADDITION OF A NEW SECTION 40-2-50 

to read: 

40.2-50. Deflnitfons.-(1) As used in this act: 

(2) "Pregnancy" means the Implantation of an embryo In the uterus. 
(S) "Accredited hospital" means one licensed by the Colorado State De-

partment of Public Health and accn•dited by the Joint Commission on 
Accreditation of Hospitals. 

(4) (a) "Justified medical termination" means the intentional ending 
of the pregnancy of a woman at the request of said womnn or if said woman 
Ia under the age of 18 years, then at the request of said woman and her 
then living parent or guardian, or if the woman is married and livinr with 
her husband at the request of said woman and her husband, by a licensed 
physician using accepted medical procedures in a fully accredited hospital 
upon written certification by all of the members of a special hospital board 
that: 

(l) Continuation of the pregnancy, in their opinion, Is likely to result 
In: the death of the woman: or the serious permanent impairment of 
the physical health of the woman: or the serious permanent impairment 
of the mental health of the woman as confirmed in writing under the signa­
ture of a licensed doctor of medicine specializing in pAychiatry; or the birth 
of a child with grave and permanent physical deformity or mental reta~·da-
tJon: or · 
· (li) Less thnn sixteen weeks of gestation have PM~ed and that the rrez­
Dancy resulted from rape, u defined In section 40-2-25 ( 1) (a), (c), (d and 
(e), or rnpe as defined in 40-2-26 (1) (a), (b), or (j) If the femnle pet·~on 
baa not reached her sixteenth birthday at the time of ~aid rape; or. incest, 
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as defined tn uectlon 40-9-4, and thnt the district attorney of the judicial 
district in which the alleged rape or incest has occurred has informed the 
committee in writing under his signature, that there is probable cause to 
believe that the allege1l violation did occur. 

(5) "Special hospital board" means a committee of three licensed phy­
sicians who arH members of the staff of the hospital where the proposed 
termination would be performed if certified in accordance with this act 
and who meet regularly or on call fo1· the purpose of determining the ques­
tion of medical justification in each individual case, and which maintains a 
written record, signed by each member, of the proceedings and delibera­
tions of such board. 

Section 2. Article 2 of chapter 40, Colorado Revised Statutes 1963, as 
amended, is amended BY THE ADDITION OF A NEW SECTION 40-2-51 
to read: 

40-2-51. Criminal nbortion.-(1) Any person who intentionally ends 
or causes to be ended the pregnancy of a woman by any means other than 
by justified medical termination of the pregnancy or live birth is guilty 
of a felony, punishable by imprisonment in the state penitentiary for not 
less than three yenrs nor more than ten years and by a fine in a sum not 
exceeding two thousand dollars. 

(2) If any woman shall die as the result of the intentional ending of her 
pregnancy by any means other than by justified medical termination of 
the pregnancy or live birth, the person responsible is guilty of murder and 
shall be punished accordingly. 

Section 3. Article 2 of chapter 40, Colorado Revised Statutes 1963, as 
amended, is amended BY THE ADDITION OF A NEW SECTION 40-2-52 
to read: 

40-2-52. Pretended criminal abortion.-(!) Any person who intention­
ally pretends to end the J'eal or apparent pregnancy of a woman by any 
means other than by justified medical termination of the pregnancy or 
live birth is guilty of a felony, punishable by imprisonment in the state 
penitentiary for not less than ciJle year nor more than three years and by 
a fine in a sum not exceeding one thousand dollars. 

(2) If any woman shall die as the result of the intentional pretended 
ending of her real or apparent pregnancy by any means other than by 
justified medical termination of the pregnancy or live birth, the person 
so pretending to end the real or apparent pregnancy is guilty of murder 
and shall be punished accordingly. 

Section 4. Failure to comply.-Nothing herein shall require a hos­
pital to admit any patient under the provisions of this act for the purposes 
of performing an nbot·tion, nor shall any hospital be required to appoint a 
special hospital board as defined in this act. A person who is a member of or 
associated with the stRlf of a hospital or any employee of a hospital in 
which a justified medical termination hmr been authorized and who shall 
state in writing an objection to such termination on moral or religious 
grounds shall not he required to participate in the medical procedures 
which will result in the termination of a pregnancy and the refusal of any 
such perRon to participate sha!l not form the basis for any disciplinary or 
other recriminalory action against such person. 

Section 5. Ucpeal.-40-2-23, Colorado Revised Statutes 1963, is repealed. 

Section 6. Safety clnusc.-The general assembly hereby finds,. lklcr­
mlnes, and declares that this act Is nec:essary for the Immediate presena­
tion of the public peace, health, and aafet7. 
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EXHIBIT 9 

Oregon Laws 1969, Chapter 684, Oregon Act relating to abortion 

CHAPTER 684 · 

AN ACT 
Relating to abortion; creating new provisions; amending ORS 465.110 

677.188 and 677.190; repealing ORS 163.060; and providing penalties. ' 

Be It E11acted by t11e People of the State of Oregon: 
Section 1. As used in sections 2 to 6 of this Act, unless the context 

requires otherwise: 
(1) "Felonious intercourse" means acts constituting a crime under ORS 

163.210, 163.220 or 167.035. 
(2) "Hospital" means a hospital licensed under ORS chapter 441 but 

not including nursing homes or convalescent homes. 
(3) "Physician" means a person licensed to practice medicine by the 

Board of Medical Examiners for the State of Oregon. 

Section 2. A person who purposely terminates the pregnancy of another 
for purposes other than delivery of a viable birth, unless justified under 
section 3 of this Act, shall be punished upon conviction by imprisonment 
in the penitentiary for not more than 15 years or by a fine not exceeding 
$5,000, or both. 

Section 3. (1) A physician is justified in terminating the p;egnancy of 
an Oregon resident if he has reasonable grounds for believing that: 

(a) There is substantial risk that continuance of the pregnancy will 
greatly impair the physical or mental health of the mother; 

(b) The child would be born with serious physical or mental defect; or 
(c) The pregnancy resulted from felonious intercourse. 
(2) In determining whether or not there is substantial risk under 

paragraph (a) of subsection (1) of this section, account may be taken of 
the mother's total environment, actual or reasonably foreseeable. 

(3) A justifiable termination of a pregnancy shall be performed only 
by a physician in a hospital. . . 

Section 4. {1) No pregnancy shall be terminated unless two physicians 
who are neither related to each other by blood or marriage nor associated 
with each other in the practice of medicine have certified in writing the 
circumstances which they believe justify the termination. A signed copy of 
the certificate shall become part of the hospital record. However, no 
pregnancy shall be terminated after the 150th day of pregnancy except in 
accordance with section 8 of this Act. 

(2) When there is reason to believe that the pregnancy was the result 
of felonious intercourse, the administrator of the hospital shall send a 
copy of the certificate to the district attorney of the county where the 
hospital is located. 

(3) Failure to comply with any of the requirements of this section 
gives rise to a rebuttable presumption that termination of the pregnancy 
was unjustified. 
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Section 5. Except as justified ~naer section 3 of this Act, a person 
who induces or knowingly aids a woman to use instruments, drugs or 
violence upon herseli for the purpose of terminating her pregnancy other 
than by viable birth shall be punished upon conviction by imprisonment in 
the penitentiary for not m?re than five years. 

Section 6. Nothing in sections 1 to 6 of this Act applies to the prescrip­
tion, administration or distribution of drugs or other substances for avoiding 
pregnancy, whether by preventing implantation of a fertilized ovum or by 
any other method that operates before, at or immediately after fertilization. 

Section 7. (1) No pregnancy shall be terminated without the written 
consent of the pregnant woman and: 

(a) The written consent of a parent who has custody or the guardian if 
the pregnant woman is an unmarried minor. 

(b) The written consent of the guardian if the pregnant woman has 
been judicially declared a mentally incompetent person. 

(c) The written consent of the husband if the pregnant woman is mar­
ried and the husband and wife have been living together. 

(2) Copies of the consents required under this section shall become 
part of the hospital record. 

Section 8. (1) Nothing in this Act prevents a physician from terminat­
ing a pregnancy without complying with this Act if the physician believes 
in good faith that: · 

(a) The life of the pregnant woman is in imminent danger; and 
(b) There is insufficient time to comply with the requirements of this 

Act. 
(2) A physician who terminates a pregnancy under subsection (1) of 

this section must report within 48 hours thereafter the termination to the 
appropriate committee of the hospital in which the termination occurred 
or to the State Board of Health if the termination occurred other than in 
a hospital. The report shall include his certification of the circumstances, 
conditions and reasons for which the pregnancy was terminated and the 
reasons why he was unable to comply with this Act. 

Section 9. (1) Except as provided in subsection (3) of this section, no 
hospital is required to admit any patient for the purpose of terminating a 
pregnancy pursuant to section 3 of this Act. No hospital is liable for its 
failure or refusal to participate in such termination if the hospital has 
adopted a policy not to admit patients for the purposes of terminating 
pregnancies as provided in section 3 of this Act. However, the hospital 
must notify the person seeking admission to the hospital of its policy. 

(2) All hospitals that have not adopted a policy not to admit patients 
seeking termination of a pregnancy under section 3 of this Act shall admit 
patients seeking such termination in the s1me manner and subject to the 
same conditions as imposed on any other patient seeking admission to the 
hospital. 

(3) No hospital operated by this state or by a political subdivision in 
this state is authorized to adopt a policy of excluding or denying admission 

to any person seeking termination of a pregnancy under section 3 of this 
Act. 

Section 10. No hospital employe or member of the hospital medical sta:: 
is required to participate in any ~e~mination of. a pregn.ancy a~ provided 
in section 3 of this Act if he not1f1es the hosp1tal of h1s electlon not to 
participate in such terminations. 

Section 11. No physician is required to give advic~ wit~ respe~t too~ 
participate in any termination of a pregnancy as prov1ded m sectlon 3 of 
this Act if his refusal to do so is based on an election not to give such 
advice or to participate in such terminations and he so advises the patient. 
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Section 12. The refus:1l of any person to consent to a termination o~ 
pregnancy or to submit thereto shall not be grounds for loss of any privileg• 
or immunity to which the person is otherwise entitled nor shall consent to 
or submission to a termination of pregnancy be imposed as a condition to 
the receipt of any public benefits. 

Section 13. (1) The State Board of Health shall require reports fror.-. 
hospitals at such intervals and in such form as the board may require to 
assist the board in determining the operation of this Act. 

(2) Reports submitted under this section shall not disclose the name; 
or identities of hospital patients. 

Section 14. ORS 677.188 is amended to read: 
677.188. As used in ORS 677.190, unless the context requires otherwise: 
ffl+ "Ahel:'tien" ~ fut. t'Xf'Htlsiea &I~~~ Hte ~at a~ 

&I tt~efl~ Ae ~ ~ if fl.fts ~ ftt'ftttit•t·fl the ~ e.f snstainiHI!' ~ 
inflt>tmult"ttf lffi..:. ~ iA eefwht!<inl7 fll't'Stttued Mf' t-he flHl'flB!It>A &I GR-S ~ 
4lt&t, ~ ktw.i fl.fts ft6f ftf'f!Hit·pfl sttt4t fteWei' t>i~ HtfHt t-he~~~~ 
~tffi.fl ffi' * the fe-tt~ ~ ~ Htatt 400 gt'~ tmd tA .lew.-J t#!ttt ~ t"ffl~ 
ift lt>HgHt: A disputaJ,Jr JWt>RHmpt ioR ef lat':k ef fffiffi fl6Wt'i' ~ * Hte Hf'Hh-­
tfHEefl ~ ~ tl+a-R Hte ~ tlay ft#ei. t'flHPeption.] 
~ (1) "Fraud or misrepresentation" means the intentional mis· 

representation or misstatement of a material fact, concealment of or failur~ 
to make known any material fact, or any other means by which misi::· 
formation or a false impression knowingly is given. 

ff3t+ (2) "Fraudulent claim" means a claim submitted to any patien~ 
insurance or indemnity association, company or individual for the purpo:? 
of gaining compensation, which the person making the claim knows to t: 
w~ ~ 

ff4H (3) "Manifestly incurable condition, sickness, disease or injur:, 
means one that is declared to be incurable by competent physicians ar: · 
surgeons or by other recognized authority. 
~ (4) "Unprofessional or dishonorable conduct" means conduct u~~ 

becoming a person licensed to practice medicine, or detrimental to the be>· 
interests of the public. 

Section 15. ORS 677.190 is amended to read: 
677.190. The board may suspend or revoke a license to practice medicine 

in this state for any of the following reasons: 
(1) Unprofessional or dishonorable conduct. 

(2) ~ j*'6f'ttt'tttg & fti.tl.ffig & ttbeUffig itt f+t'6~ ftft ahoPtioa ~ 
§tteh is dette hH' Ht~ .~f ef a WIH:laR wltef;e ltefHHt ftftfl!:'rtt'S itt ~ heeaH!'le ef 
ltet' fll'egmm~ eonihtwu afH>-¥ ffite f'oasultution witlt att~ ~ lieea!ied ~ 
~e meffie.ffie itt ~ stat-e w-he i!i tte~ aft .ttSSeeiate er \•elative ef the ~~ 
&P ~ttt fHtfl w-he ~s tltttt ftft ftOOt.Hett t11 fteee!i~ ~ Fee~ ef ~ eett­
,;tt}tatien .ffittH.l he itt Wl'it:ffig fHffi ~l he ma~Htffi 'm the hesflital whePe tlte 
~RHett eeettffetl er m tlte ~ ef all ~effi itwelwtl f6l' a ~ffid ef f!-f 
~ tfl.toee ~ aftt..t. the tffi.t.€. e.f !Htm fthertifln.] Conviction under section 2 
or subsection (2) of section 5 of this 1969 Act or failure to comply with the 
provisions of section 3 or 4 of this 1969 Act. 

(3) Employing any person to solicit patients for him. 

(4) Representing to a patient that a manifestly incurable condition of 
sickness, disease or injury can be cured. 

(5) Obtaining any fee by fraud or misrepresentation. 
(6) Wilfully or negligently divulging a professional secret. 

(7) Conviction of any offense punishable by incarceration in a state 
penitentiary or in a federal prison. A copy of the record of conviction 
certified to by the clerk of the court entering the conviction shall be con~ 
elusive evidence. ' 

(8) Habitual or excessive use of intoxicants or drugs. 

(9) Fraud or misrepresentation in applying for or procuring a license 
to practice in. this ~tate, or in connection with _applying for or procuring 
an annual registration. 
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. (10) Making false or misleading statements regarding his ~kill or the · 
efficacy or value of the medicine, treatment or remedy prescnbe.d or ad­
ministered by him or at his direction i~ the treatment of any d1sease or 
other condition of the human body or mmd. 

(11) Impersonating another person lic~nsed to practice ~7dicine or p~r­
mitting or allowing any person to use his license or certificate of regis-
tration. · ' 

(12) Aiding or abetting the practice of medicine by a person not licensed 
by the board. 

(13) Using his name under the designation "doctor," "Dr.," "D.p." or 
"M.D." or any similar designation with reference to the commercial ex­
ploitation of any goods, wares or merchandise. 

(14) Insanity or mental disease as evidenced by an adjudication .or by 
Voluntary commitment to an institution for treatment of a menta~ disea~e, 
'>r as determined by an examination conducted by three Impartial 
Psychiatrists retained by the board. 

(15) Gross negligence in the practice of medicine. 
(16) Manifest incapacity to practice medicine. 
( 17) The suspension or revocation by another state of a license to 

practice medicine, based upon acts by the licensee similar to acts described 
in this section. A certified copy of the record of suspension or revocation 
of the state making such suspension or revocation is conclusive evidence 
thereof. 

(18) Failing to designate the degree appearing on the license under 
circumstances described in subsection (3) of ORS 677.184. 

(19) Wilfully violating any provision of this chapter or any rule 
promulgated by the board. 

(20) Changing his location of practice as provided in ORS 677.170. 
(21) Adjudication of or admission to a hospital for mental illness or 

imprisonment as provided in ORS 677.225. 
(22) Making a fraudulent claim. 

Section 16. ORS 465.110 is amended to read: 
465.110. ++4 ~t'-¥1-'i' t't't'i4H; t'+4~tffiltt.tltt'!+; t'tt~ttttt'l+; +ttititthtffiH; ftWttH 6t' 

~t'+4 ~ htt~#i~ 1'1'1'1 I iuu f+t' ~ H+!ftl fl+ta Htt> ~lll'flA!Ie sE lewflne1111, ftfllligRft 
t-ie+t f+t' ~~ f+t' ~~~ttl ttt+, 6t' t+fflt'e wltHe ftftY ~aft­
~~ ~ ~ wnmnu. wlwtht"t' ~t'\'f!:llllllt• wiHt ~ 6f' ~ ~ meflieiRe, tlflt.g 
tw ~ttt>t> ~¥t't'; f+t' ttHt'ft 6f' ~~ ~ in!ltt'Ut'tlen' ep eHte¥ ~ ~ 
f..ttt....tt~ t~ ~ #~ a f'ltihl sE Rttelt wAmRn. ~~ *lte Hftffte itt Ret.t"ftRftP~ 
~ ~~ HH> lift. M sttl'lt Wfllllltn fH' ~ R~ itt tlette leta tlte t't'~ at; ft 

Wlllilftll wfl-ARt> ~ f+WI'fti'ft i-tt ~ ~ffi¥.te M ~ Jlt'f'g'llllll' ~fflft ft#t>.p 
~ ~'*tHa+itnt wiHt ~i' lil't'll!'led ~effitt ttttftt.ta tlte eetulitieR!'I fffitl t't'­

~~!1 ~~#i-tt RtthRt·etiAn ~at; G&S ~77.1AQ, is~ sE fltaintniRiRg 
ft ffit~ ~ fflHM.i~ ~tt ~ ttlftf'f>; fW t#e ~e+tflff -~~ i-tt fW *l'*ffl 
wlttt4t f+t' i-tt ~ ~ af wltWlt Rttffi Jewdne~lfl, RR!IignAt-itttt et' ~t·estitutien et' ~ 
~ l'fltttlttt4t'tl; ~f'i'ttltHffl fW f'lll't'it·tl e+t; etffi~ fH' ~ 6f' Ht ~ ~ &I 
wlttffi M+ffi tttt'fltf4ittt>: ~ fW RtthRtAnee itt ~~ et' ftttelt iRRtP\tRtent ep 

~i' tttt'ftHt! t!'l tt!'lt'!l fM' t>lllplu,H#, w.t ft.ftw~ tt-ttff +Jtt. fupnitUl'P, m~ i-tt­
'*PIIIIH'lll'l. ~Hftw.~ tttt'tH~ ~ fHtfl f'+ltt~ M ~ft ~M ftt'('o ~ 
~t'f'# 1t nni!liiHt'l': +ttttl ~H ~t> ~ittffi tt-ttff itl+tt+t"# flf4 ,w~d i-tt GAA 
~:W t-e 414~~ Whoever establishes or maintains any place used for 
the purpose of lewdness, assignation or prostitution or any other immoral 
act. or a place where pregnancies are terminated in violation of sections 2 
to 5 of this 1969 Act, is guilty of maintaining a nuisance. The place where 
such lewdness. assignation or termination of pregnancies is conducted or 
carried on and the contents o.f such premises are declared a nuisance and 
shall be en.ioined and ab(!ted as provided in ORS 465.120 to 465.180. 

*} ~iH ~ t#tttH twtt- *" flt>etttffl ~ Rtflair:.·. ftl.tfll ep ~ ~ ~ 
ett+ifflt tt-ey ~ Hte ~flttR ttl ~ ~GG; ttfHI ~ Mhef JtPefleeu,ifmA ~ 
mu1Pt'.) -

Section 17. ORS 163.060 is repealed. 
Approved by the Governor June 16, 1969. 
Filed in the office of Secretary of State Juae 18, 1989. 
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Senate Bill Number 193, State of Oregon, enacted 1969 

Senate Bill 193 

A BILL FOR AN Acr 

Relating to abortion: creating new provisions: amending ORS 465.110, 
677.188 and 677.190; repealing ORS 163.060: and providing penalties 

Be It Enacted by the People of the State of Oregon: 

Section 1. As used in sections 2 to 6 of this Act, unless the 
context requires otherwise: 

{1) 11Felonious intercourse .. means acts constituting a crime under 
ORS 163.210, 163.220 or 167.035. 

{2) 11Hospital 11 means a hospital licensed under ORS chapter 441 but 
not including nursing homes or convalescent homes. 

{3) 11Physician 11 means a person licensed to practice medicine by 
the Board of Medical Examiners for the State of Oregon. 

Section 2. A person who purposely terminates the pregnancy of an­
other for purposes other than delivery of a viable birth, unless justi­
fied under section 3 of this. Act, shall be,punished upon conviction by 
imprisonment in the penitentiary for not more than 15 years or by a fine 
not exceeding $5,000, or both. 

Section 3. {1) A physician is justified in terminating the pregnan­
cy of an Oregon resident if he has reasonable grounds for believing that: 

{a) There is substantial risk that continuance of the pregnancy will 
greatly impair the physical or mental health of the mother: 

{b) The child would be born with serious physical or mental defect: 

{c) The pregnancy resulted from felonious intercourse: 

{2) In determining whether or not there is substantial risk under 
paragraph {a) of subsection (1) of this section, account may be taken of 
the mother's total environment, actual or reasonably foreseeable. 

(3) A justifiable termination of a pregnancy shall be performed 
only by a physician in a hospital. 

Note: Matter in Italics in an amended section is new: matter (~~ftee-e~e 
afte bracketed) is existing law to be omitted; complete new sections 
begin with Section. 
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Section 4. (1) No pregnancy shall be terminated unless two phy­
sicians who are neither related to each other by blood or marriage nor 
associated with each other in the practice of medicine have certified 
in writing the circumstances which they believe justify the termination. 
A signed copy of the certificate shall become part of the hospital 
record. However, no pregnancy shall be terminated after the 150th day 
of pregnancy except in accordance with section 8 of this Act. 

(2) When there is reason to believe that the pregnancy was the re­
sult of felonious intercourse, the administrator of the hospital shall 
send a copy of the certificate to the district attorney of the county 
where the hospital is located. 

(3) Failure to comply with any of the requirements of this section 
gives rise to a rebuttable presumption that termination of the pregnancy 
was unjustified. 

Section 5. Except as justified under section 3 of this Act, a per­
son who induces or knowingly aids a woman to use instruments, drugs or 
violence upon herself for the purpose of terminating her pregnancy other. 
than by viable birth shall be punished upon conviction by imprisonment 
in the penitentiary for not more than five years~ 

Section 6. Nothing in sections 1 to 6 of this Act applies to the 
prescription, administration or distribution of drugs or other substan­
ces for avoiding pregnancy, whether by preventing implantation of a 
fertilized ovum or by any other method that operates before, at or im­
mediately after fertilization. 

Section 7. (1) No pregnancy shall be terminated without the writ­
ten consent of the pregnant woman and: 

(a) The written consent of a parent who has custody or the guardian 
if the pregnant woman is an unmarried minor. 

(b) The written consent of the guardian if the pregnant woman has 
been judicially declared a mentally incompetent person. 

(c) The written consent of the husband if the pregnant woman is mar­
ried and the husband and wife have been living together. 

' (2) Copies of the consents required under this section shall become 
part of the hospital record. 

Section 8. (1) Nothing in this Act prevents a physician from ter- . 
minating a pregnancy without complying with this Act if the physician be­
lieves in good faith that: 

(a) The life of the pregnant woman is in imminent danger; and 
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(b) There is insufficient time to comply with the requirements of 
this Act. 

(2) A physician who terminates a pregnancy under subsection (1) of 
this section must report within 48 hours thereafter the termination to 
the appropriate con~ittee of the hospital in which the termination oc­
curred or to the State Board of Health if the termination occurred other 
than in a hospital. The report shall include his certification of the 
circumstances, conditions and reasons for which the pregnancy was termin­
ated and the reasons why he was unable to comply with this Act. 

Section 9. (1) Except as provided in subsection (3) of this section, 
no hospital is required to ~dmit any patient for the purpose of terminat­
ing a pregnancy pursuant to section 3 of this Act. No hospital is liable 
for it's failure or refusal to participate in such termination if the hos­
pital has adopted a policy rtot to admit patients for the purposes of ter­
minating pregnancies as provided in section 3 of this Act. However, the 
hospital must notify the person seeking admission to the hospital of its 
policy. 

(2) All hospitals that have not adopted a policy not to admit patients 
seeking termination of a pregnancy under section 3 of this Act shall admit 
patients seeking such termination in the same manner and subject to the 
same conditions as imposed on any other patient seeking admission to the 
hospital. 

(3) No hospital operated by this state or by a political subdivision 
in this state is authorized to adopt a policy by excluding or denying admis­
sion to any person seeking te.rmination of a pregnancy under section 3 
of this Act. 

Section 10. No hospital employe or member of the hospital medical 
staff is required to participate in any termination of a pregnancy as 
provided in section 3 of this Act if he notifies the hospital of his el­
ection not to participate in such terminations. 

Section 11. No physician is required to give advice with respect 
to or participate in any termination of a pregnancy as provided in sec­
tion 3 of this Act if his refusal to do so is based on an election not 
to give such advice or to participate in such terminations and he so ad­
vises the patient. 

Section 12. The refusal of any person to consent to a termination 
of pregnancy or to submit thereto shall not be grounds for loss of any 
privilege or immunity to which the person is otherwise entitled nor 
shall consent to or submission to a termination of pregnancy be imposed 
as a condition to the receipt of any public benefits. 

Section 13. (1) The State Board of Health shall require reports 
from hospitals at such intervals and in such form as the board may re­
quire to assist the board in determining the operation of this Act. 
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(2) Reports submitted under this section shall not disclose the 
names or identities of hospital patients. 

Section 14. ORS 677.188 is amended to read: 
677.188. As used in ORS 677.190, unless the context requires 

otherwise: 

f~ij-UAee~t~enU-meens-the-expuis~en-ef-~he-£etus-£~em-~he-u~e~us-at 
e-pe~~ed-e£-ute~e~estat~en-se-ee~iy-thet-it-hee-ne~-eequi~ed-~he-pewe~ 
ef-susteinin~-en-4ndependen~-i~~e7--it-~s-eeneius4veiy-p~esumed-fe~-the 
pu~peses-e£-8R6-6~~~i99-thst-the-£etus-has-ne~-aequ4~ed-sueh-pewe~-ea~­

i~e~-then-the-i59th-day-efte~-eeneept~en-e~-i£--the-£etus-weighs-iess 
then-499-g~ams-ann-~s-iess-then-~8-e~ntimete~s-~n-ien~th7--A-disputable 
p~esumptien-ef-iftek-e£-sueh-pewe~-s~ises-i£-~he-expuisien-takes-plaee 

ea~iie~-then-the-±8~nd-dsy-af~e~-eeneeptien~t 

-ft:Ht (1) "Fraud or misrepresentation" means ·the intentional mis­
representation or misstatement of a material fact, concealment of or 
failure to make known any material fact, or any other means by which 
misinformation or a false impression knowlingly is given. 

-f~37t (2) "Fraudulent claim" means a claim submitted to any patient, 
insurance or indemnity association, company or individual for the purpose 
of gaining compensation, which the person making the claim knows to be 
false. 

-ff4H (J) "Manifestly incurable condition, sickness, disease or 
injury" means one that is declared to be incurable by competent physi­
cians and surgeons or by other recognized authority. 

H57t (4) "Unprofc·ssional or dishonorable' conduct" means conduct 
unbecoming a person licensed to practice medicine, or detrimental to the 
best interests of the public. 

Section 15. ORS 677.190 is amended to read: 

677.190 The board may suspend or revoke a license to practice med­
icine in this state for any of the following reasons: 

(1) Unprofessional or dishonorable conduct. 

(2} -f%he-p~eeu~in~-e~-aidin~-e~-abettin~-in-p~eeu~~n~-en-abe~tien 
uniess-sueh-is-dene-fe~-the-~ei~e£-e£-s-weman-whese-health-eppee~s-in 
perii-beesuse-e£-he~-pre~nsnt-eend~tien-ef~er-due-eensuitetien-with 
eneeke~-pe~sen-lieeneed-te-prsetiee-med~e~ne-4n-~his-s~ete-whe-~s-net-en 
sseeeia~e-e~-~ele~~ve-ef-the-phys~e~an-e~-pet~ent-and-whe-ag~ees-thet-sn 
ebe~t4en-~s-neeesse~yT--%he-reee~d-ef-~hie-eensuitstien-shell-be-in-wr~~­
in~-end-sheil-be-mftin~a4ned-in-the-hesp~tal-where-the-eensuitatien-eeeu~­
red-er-in-the-e~£iees-ef-eii-i~eensees-invei¥ed-£er-e-per~ed-e£-et-leest 
th~ee-yea~s-e£ter-the-date-e£-sueh-abe~tien~t Conviction under section 2 
or subseation (~) of section 5 of this 1969 Act or failure to comply with 
the provisions of seation J or 4 of this 1969 Act. 
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(3) Employing any person to solicit patients for him 

(4) Representing to a patient that a manifestly incurable condition 
of sickness, disease or injury can be cured. 

(S) Obtaining any fee by fraud or misrepresentation. 

(6) Wilfully or negligently divulging a professional secret. 

(7) Conviction of any offense punishable by incarceration in a state 
penitentiary or in a federal prison. A copy of the record of conviction, 
certified to by the clerk of the court entering the conviction, shall be 
conclusive evidence. 

(8) Habitual or excessive use of intoxicants or drugs. 

(9) Fraud or misrepresentation in applying for or procuring a license 
to practice in this state, or in connection with applying for or procuring 
an annual registration. 

(10) Making false or misleading statements regarding his skill or 
the efficacy or value of the medicine, treatment or remedy prescribed or 
administered by him or at his direction in the treatment of any disease 
or other condition of the human body or mind. · ·· 

(11) Impersonating another person licensed to practice medicine or 
permitting or allowing any person to use his license· or certificate of 
registration. 

(12) Aiding or abetting the practice of medicine by a person not 
licensed by the board. 

(13) Using his name under the designation "doctor," "Dr.," "D.O." or 
"M.D." or any similar designation with reference to the commercial ex­
ploitation of any goods, wares or merchandise. 

(14) Insanity or mental disease as evidenced by an adjudication or 
by voluntary commitment to an institution for treatment of a mental dis­
ease, or as determined by an examination conducted by three impartial 
psychiatrists retained by the board. 

(15) Gross negligence in the practice of medicine. 

(16) Manifest incapacity to practice medicine. 

(17) The suspension or revocation by another state of a license to 
practice medicine, based upon acts by the licensee similar to acts des-
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cribed in this section. A certified copy of the record of suspension or 
revocation of the state making such suspension or revocation is conclu­
sive evidence thereof. 

(18) Failing to designate the degree appearing on the license under 
circumstances described in subsection (3) of ORS 677.184. 

(19) Wilfully violating any provision of this chapter or any rule 
promulgated by the board. 

(20) Changing his location of practice as provided in ORS 677.170. 

(21) Adjudication of or admission to a hospital for mental illness 
or imprisonment as provided in ORS 677.225. 

(22) Making a fradulent claim. 

Section 16. ORS 465.110 is amended to read: 

465.110. f~%7-Whoe~e~-e~eet~-e~tebii~he~;-eon~inue~;-meintein~;-ewns; 
o~-ieeses-eny-b~iidins;-e~eetion-o~-p~eee-used-fo~-~he-pu~pe~e-e£-lewdness; 
e~si~ne~ion-e~-p~o~titution-e~-eny-othe~-immo~e%-eet;-e~-pieee-where-eny 

pe~sen-edmini~te~~~o-eny-women;-whethe~-p~e!ftent-wi~h-ehi±d-e~-ne~, 

eny-med±eine;-dr~!-o~-s~b~~enee-whete~e~;-o~-ueee-e~-emp±eys-eny-ins~~~­

ment-e~-othe~-meen~;-with-intent-the~eby-te-deet~ey-e-eki±d-e£-e~eh-wem­
en;-~niese-ehe-eeme-is-neeesse~y-to-p~eee~ve-the-ii£~-e£-e~eh-wemen-e~ 

~n±ees-eueh-ie-dene-for-the-~e±ie£-e£-e-women-whose-hee~th-eppee~e-in 
pe~i±-beeeuse-e£-he~-p~e~nent-eenditien-e£te~-d~e-eene~itetien-with-ene­
the~-iieeneed-phy~i~1en-~nde~-~he-eenditiene-end-~eet~ietiene-p~eeeribed 

in-subseetien-f~7-e£-eR6-6~~Ti99,-is-!~iity-e£-mein~einin!-e-n~iseneeT 
~he-buildin~;-e~eetion-or-pleeeT-e~-the-~reund-itseifT-ift-er-upen-whieh 
e~-in-eny-pert-o£-wh4eh-s~eh-lewdness7-ees4!netien-o~-p~eeti~~tien-er 
pleee-is-eondueted;-pe~mitted-er-eerried-en;-een~in~ed-er-exists;-er-in 

eny-pert-e£-wl-tieh-e~eh-medieine;-dr~~-o~-e~bstenee-ie-edminietered·or 

o~-e~eh-inetr~ment-o~e~he~-meen~-ie-~~ed-er-emp±oyed;-ee-e£ereeeid7-end 
the-£u~it~~e,-£ixt~ree,-inetrumente;-eppiieneee;-medie±nee;-d~u~e-end 
eentente-e£-eueh-p~emieee-ere-ei~e-deeie~ed-e-n~ieenee7-end-sfteil-be-en­
joined-end-ebeted-ee-p~evided-in-eRS-465Ti~9-~e-465Ti89T1 Whoever estab­
lishes or maintains wzy place used for the purpose of lewdness~ assigna­
tion or prostitution or any other immoral act~ or a place where pregnan­
cieD are terminated in v1:olation of sections 2 to 5 of this 1969 Act, 
is guilty of maintaining a nuisance. The place where such lewdness, assig­
nation or temination of pregnanaies is conducted or carried on and the 
contents of such prnmises are declared a nusiance and shall be enjoined 
and abated as provided in ORS 465.120 to 465.180. 

ff~7-~ftie-eeet~en-eheii-net-be-deemed-te-medi£y,-eiter-er-emend-by 
impiiee~ien-eny-s£-the-p~evieiene-e£-9RS-i6~T969;-ne~-te-e££eet-preseett­
tiene-tftereunde~Ti 

Section 17. ORS 163.060 is repealed. 
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EXHIBIT 10 

Chapter 67, Laws of 1969, State of New Mexico 

CHAPTER 67 

House Corporations and Banks Committee 
Substitute for HOUSE Bll.L NO. 2rfl 

Approved March 21, 1969 
AN ACT 

RELATING TO ABORTIONS; CRf~TING STANDARDS AND PROCEDURES; EXEMPTING 

AND PROTECTING PERSONS AND INSTITUTIONS NOT PARTICIPATING IN ABORTIONS; 

CREATING Ah~ DEFINING THE CRIME OF ABORTION; PROVIDING PENALTIES 

THEREFOR; REPEALING SECTIONS 40A-5-l THROUGH 40A-S-3 NMSA 1953 (BEING 

LAWS 1963, CHAPTER 303, SECTIONS 5-1 THROUGH S-3); AND ENACTING NEW 

SECTIONS 40A-5-l THROUGH 40A-5-3 NMSA 1953. 

BE IT ENACTED BY THE LEGISLATURE OF THE STAT! OF NEW MEXICO: 

Section 1. Section 40A-5-l NMSA (bain& Lawa 1963, Chapter 303, 

Section 5-1) ia repealed and a new Section 40A-5-l NMSA 1953 1a an-

acted to read: 

"40A-S-l. DEFINITIONS.--Aa uaed in thb article: 

A. "pregnancy" meana the implantation of an embryo in the 

uterus; 

II. "accredited hospital" meana one licensed by the health 

and aocial aervicea department; 

C. "justified medical termination" meana the intentional 

ending of the pregnancy of a woman at the requeat of aaid woman or if 

aaid woman ia under the age of ei&hteen yeara, then at the request of 

aaid woman and her then livin& parent or auardian, by a phyaician 1i-

cenaed by the atate of New Mexico uaing acceptable aedica1 procedure& 

in an accredited hoapital upon written certification by the eeabera 

of a apecial hoapital board that: 

(1) the continuation of the pregnancy, in their 

opinion, ia likely to result in the death of the woean or the &rave 

impaireent of the phyaical or eental health of the ~n; or 

(2) the child probably will have a arave phyaica1 or 

Mntal defect; or 

(3) the preanancy reaulted fro• rape, aa defined in 

&action• 40A-9-2 throu&h 40A-9-4 WHSA 1953. Under thia paraaraph, te 

jultify a .,.dictl termination of the pr•anancy, the vo .. n 8Uit praaent 

to tha 1p1cial hotpital board aa affidavit that 1h1 hal bean raped end 
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that the rape baa been or will be reported to an appropriated law en­

forcement official; or 

(4) the pregnancy reeulted fro• incest. 

D. "epecial hoepital board" Mane a co-ittee of tvo 11-

ceaeed phyaic1ans or their appointed alternates who are Mmbere of the 

Mdical etaff at the accredited hoepital where the propoead· juetified 

Mdical termination would be performed, and who meet for the purpoea • 

of determining the question of .. dical juatification in an individual 

caee~ and maintain a written record of the proceedings and deliberation& 

of euch board." 

Section 2. Section 40A-5-2 NHSA 1953 (being Laws 1963, Chapter 

303, Section 5-2) ia repealed and a new Section 40A-5-2 NMSA 1953 ie 

enacted to read: 

"40A-5-2 PERSONS AND INSTITUTIONS EXEHPT.--Thia article doe1 aot 

require a hospital to ad.tt any patient for the purposes of perforain& 

an abortion, nor is any hospital required to create a special hoepital 

board. A person who is a member of, or associated with, the staff of 

a hospital, or.any.employee of a hospital, in which a justified medi­

cal termination has been authorized and who objects to the justified 

.. dical ter.tnation on moral or religious grounds shall not be requir­

ed to participate in medical procedure• which will result in the termi­

nation of pregnancy, and the refusal of any such person to participate 

ehall not form the bade of any dbciplinary or other recr_imin~tory 

action againet euch p~rson." 

Section 3. Section 40A-5-3 NMSA 1953 (being Laws 1963, Chapter 

303, Section 5-3) is repealed and a new Section 40A-5-3 ~~SA 1953 il 

enacted to read: 

"40A-5-3. CRIMINAL ABORTIO~.--Criminal abortion consists of ad­

ainietering to any pregnant woman any medicine, dru& or other sub­

ltance, or using any_aethod or meana whereby an untimely te~nation 

of her pregnancy 1a produced, or attempted to be pr~duced, with the 

intent to deetroy the fetus, and the termination is not a justified 

aed1cal termination. 

Whoever commits eriminal abortion is auilty of a fourth degree 

felony. Whoever commit• criainal abortion which recults in the death 

of the voman ia guilty of a aecond degr.e felony." 

Section 4. SEVERABILITT.--If any part or application of this 

act ia held invalid, the remainder or its application to other sit­

uation• or pereone ehall not be affected.~~----------------------------
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EXHIBIT 11 

Sections 14-44 to 14-45.1 {"Abortion and Kindred Offenses"), General 
Statutes of North Carolina 

Abortion and Ki11drcd Offrnses. 

§ 14-44. Using drugs or instruments to destroy unborn c~ild.-:-If 
any person shall wilfully administer to any woman, either pregnant or qmck wtth 
child, or prescribe for any such woman, or advise or procure any such woman to 
take any medicine, drug or other substance whatever, or shall use _or employ any 
instrument or other means with intent thereby to destroy such cluld, he shall be 
•!tlilty of a felony, and shall !Je imprisoned in the State's prison for not less than 
~ne )Tar nor more than ten years, and be fined at the discretion of the court. ( 1881, 
c. 351, s. 1; Code, s. 975; Rev., s. 3618; C. S., s. 4226; 1967, c. 367, s. 1.) 

§ 14-45. Using drugs or instruments to produce miscarriage or in­
jure pregnant woman.-! f any person shall administer to any pregnant woman, 
or prescribe for any such woman, or advise and procure such woman to take any 
medicine, drug or anything whatsoever, with intent thereby to procure the mis­
carriage of such woman, or to injure or destroy such woman, or shall use any in­
strument or application for any of the above purposes, he shall be guilty of a felony, 
and shall be imprisoned in the jail or State's prison for not less than one year 
nor more than fiye years and shall be fined, at the discretion of the court. ( 1881, 
c. 351, s. 2; Code, s. 976; Rev., s. 3619; C. S., s. 4227.) 

§ 14-45.1. When abortion not unlawful.-Notwithstanding any of the 
provisions of G.S. 14-44 and 14-45, it shall not be unlawful to advise, procure, or 
cause the miscarriage of a pregnant woman or an abortion when the same is .per­
fanned by a doctor of medicine licensed to practice medicine in North Carolina, if 
he can reasonably establish that: 

. There is substantial risk that continuance of the pregnancy would threaten the 
life or gravely impair the health of the said woman, or 

There is substantial risk that the child would be born with grave physical or 
mental defect, or 

The pregnancy resulted from rape or incest and the said alleged rape was reported 
to a law-enforcement agency or court official within seven days after the alleged 
rape, and 

Only after the said woman has given her written consent for said abortion to be 
performed, and if the said woman shall be a minor or incompetent as adjudicated 
by any court of competent jurisdiction then only after permission is given in 
writing by the parents, or if married, her husband, guardian or person or persons 
standing in loco parentis to said minor or incompetent, and 

Only when the said woman shall have resided in the State of North Carolina 
for a period of at least four months immediately prcce<lin~ the operation being 
performed except in the case of emergency where the life of the said woman is in 
danger, and 

Only if the abortion is performed in a hospital licensed by the North Carolina 
Medical Care Commission, and 

Only after three doctors of medicine not engaged jointly in private practice, one 
of whom shall be the person performing the abortion, shall have examined said 
woman and certified in writing the circumstances which they believe to justify the 
abortion, and 

Only when such certificatc shall have been submitted hcfore the ahortion to the 
hospit:Tl where it is to he performed; provided, however, that where an emergency 

exists, and the certificate so states, such certificate may be submitted within twenty· 
four hours after the abortion. ( 1~67, c. 367, s. 2.) -
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EXHIBIT 12 

Chapter 26-12 ("Abortion"), Criminal Code .2t Georgia 

26-1201. Criminal abortion.-Except as otherwise provided in section 
26-1202, a person commits criminal abortion when he administers any 
medicine, drug or other substance whatever to any woman or when he 
uses any instrument or other means whatever upon any woman with 
intent to produce a miscarriage or abortion. 

(Acts 1968, pp. 1249, 1277.) 

26-1202. Exception.-(a) Section 26-1201 shall not apply to an abor­
tion performed by a physician duly licensed to practice medicine and 
surgery pursuant to Chapter 84-9 or 84-12 of the Code of Georgia of 
1933, as amended, based upon his best clinical judgment that an abortion 
is necessary because: · 

(1) A continuation of the pregnancy would endanger the life of the 
pregnant woman or would seriously and permanently injure her health; 
or 

(2) The fetus would very likely be born with a grave, permanent, and 
irremediable mental or physical defect; or 

(3) The pregnancy resulted from forcible or statutory rape. 
(b) No abortion is authorized or shall be performed under this section 

unless each of the following conditions is met: 
(1) The pregnant woman requesting the abortion certifies in writing 

under oath and subject to the penalties of false swearing to the physician 
who proposes to perform the abortion that she is a bona fide legal resi­
dent of the State of Georgia. 

(2) The physician certifies that he believes the woman is a bona fide 
resident of this State and that he has no information which should lead 
him to believe otherwise. 

(3) Such physician's judgment is reduced to writing and concurred 
in by at least two other physicians duly licensed to practice medicine and 
surgery pursuant to Chapter 84-9 of the Code of Georgia of 1933, as 
amended, who certify in writing that based upon their separate personal 
medical examinations of the pregnant woman, the abortion is, in their 
judgment, necessary because of one or more of the reasons enumerated 
above. 

(4) Such abortion is performed in a hospital licensed by the State 
Board of Health and accredited by the Joint Commission on Accredita-
tion of Hospitals. · · 

(5) The performance of the abortion has been approved in advance 
by a committee of the medical staff of the hospital in which the opera­
tion is to be performed. This committee must be one established and . 
maintained in accordance with the standards promulgated by the Joint 
Commission on the Accreditation of Hospitals, and its approval must be 
by a majority vote of a membership of not less than three members of 
the hospital's staff; the physician proposing to perform the operation 
may not be counted as a member of the committee for this purpose. 
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(6) If the propose<.! abortion is considered necessary because the 
\voman has been raped, the woman makes a written statement under 
oath, and subject to the penalties of false swearing, of the date, time 
and place of the rape and the name of the rapist, if known. There must 
be attached to this statement a certified copy of a,ny report of the rape 
made by any law .enforcement officer or agency and a statement by the 
solicitor general of the judicial circuit where the rape occurred or 
allegedly occurred that,· according to his best information, there is 
probable cause to believe that the rape did occur. 

(7) Such written opinions, statements, certificates, and concurrences 
are maintained in the permanent files of such hospital and are.available 
at all reasonable times to the solicitor general of the judicial circuit in 
which the hospital is located. 

(8) A copy of such written opinions, statements, certificates, and con­
currences is filed with the Director of the State Department of Public 
Health within 10 days after such operation is performed. 

(9) All written opinions, statements, certificates, and concurrences 
filed and maintained pursuant to paragraphs (7) and (8) of this sub­
section shall be confidential records and shall not be made available for 
public inspection at any time. 

(c) Any solicitor general of the judicial circuit in which :m abortion 
is to he performed under this section, or any person who would he a 
relative of the child within the sccmul deg-ree of consang-uinity, may 
petition the superior court of the county in which th<' ahortion is to be 
performed for a dt•claratory judg-ment whetlwr the performance uf such 
ahortion would violate any constitutional or other kg-a! rig-hts of tlH' 
fetus. Such solicitor g-em·ral may also petition such court for tht• purpost• 
of taking- iss·uc with witipliance with the· requin·mt·nts of this section.··· 
The physician who proposes to perform the ahortiu11 and the! pn•g-"nant 

woman shall he rrspondents. The )'l'tition sh:tll be ht·:ml ('Xpeclitiously 
and if the t'ourt adjtt<lg-t·s that such abortion wnttlcl violat(' the con­
stitutional or other kg-al rig-hts of the f('ttts, the court shall so dt~rlarc.• 
and shall n·strain the physician from tll'rforming- the nhortion. 

(d) If :111 ahortion is performed in compliance with this sc•ction, the 
death of the fettts shall not give rise to any claim for wrongful clcath. 

(c) Nothing in this section shall require a hospital to admit any 
patient under the provisions hereof for the purpose of performing an 
abortion, nor slwll any hospital be required to appoint a committee such 
as contemplated under subsection (b) (5). A physician, or any other 
person who is a member of or associated with the staff of a hospital, or 
any employee of a hospital in which an abortion has been authorized, 
who shall state in writing an objection to such abortion on moral or 
religious grounds shnllnot be required to participnte in the medical pro­
cedures which will result in the abortion, and the refusal of any such 
person to participate therein shall not form the basis of any claim for 
damages on account of such refusal or for any disciplinary or recrimina­
tory ru:tion against such person. 

(Acts 1968, pp. 1249, 1277.) 

26-1203. Punishment.-A person convicted of criminal abortion shall 
be punished by imprisonment for not less than one nor more than 10 
years. 

(Acts 1968, pp. 1249, 1280.) 



E-32 

EXHIBIT 13 

sections 149E to 149G of Article 43 ("Abortion 11
), Annotated Code 

of Maryland 

.\rt. ·U. § 1~9E AxsoTATJm ConE o•t ~IAMYLAND Art. -13, § 149F 

Abortion 

§ 14 9E. Conditions under which termination of pregnancy permitte"d; 
records ana reports. 

(a) .1'\o person shall ~c·rminate or nttempt to terminnte or nssist in the termina­
tion or attempt at tc·rmination of " human pregnnncy otherwise thnn by birth, ex­
cept that a physicinn lic,.nsed by the State of :\!aryland may terminate " lmman 
pregnancy or aid or assi:.t or attempt a termination of a humnn pregnancy if said 
termination takes place in a hospital accredited by the joint commission for ac­
creditation of hospitals and licensed by the State Board of Health and :\I ental 
Hygiene and if one or n.ore of the following conditions exist: 

( I) Continuation of the pregnancy is likely to result in the death of the mother; 
(2) There is a sub:.tantial risk that continuation of the pregnancy would 

gr~vely impair the physical or mental health of the mother; 
( 3) There is substantial risk Qf the birth of the child with grave and penna­

nent physical deformity or mental retardation; 
( 4) The pregnancy resulted from a rape committed as a result of force or 

bodily harm or threat oi force or hu<lily harm and the State's .-\ttomey of Balti­
more City or the count)' in which the rape occurred has informed the hospital 
abortion re,•iew authority in writing over his signature that there is probable 
cause to believe that the alleged rape did occur. 

(b) In no event shall any physician terminate or attempt to terminate or as­
sist in the termination or attempt at termination of a human pregnancy otherwise 
than by birth unless all of the following conditions exist: 

( 1) :'\ot more than twenty-six weeks of gestation have passed (except in the 
case of a termination pursuant to subsection (a) (I ) or where the fetus is dead) ; 
and · 

( 2) Authorization thC'rcfor has bc·en grant eel in writing by a hospital abortion 
review authority appointC'd by the hospital. 

(c) The hospital :1 hortion review authority shall keep written records of all 
requests for authorizatiOJ! and its action thereon. :\n annual report of the thera­
peutic abortions performed in :\laryland shall be made by the director of the 
hospital and its ~overniug board. Such reports shall indude the number of rc­
fiUests, authorizations anti performances, the grounds upon \\'hich such authoriza­
tions \\'t:re granted, and the procedures employed to cause the :~hortions and such 
reports shall he forwarded to the joint commission on accreditation of hospitals 
ancl tlw ~tate• J:oard of IIC'alth and ~I ental I Iygit·ne for the purpose of insuring 
that adequate and propct procedun·s arc heing followc·d in accr('dit~d hospitals. 
Such infonmtion, which is not suhjc·ct to the~ physician-patic·nt pri\'ilq~e. may he 
maclc a\·ailahlc to thC" public. ~aid l'l'ports shall not indwlc the names of the 
pat ic·nts ahortc·d. ( I'X•H. dt. -tiO, ~ 2.) 

Cross refercnce.--.h to tran~fc·r of pow­
•·r~. t'tt'., ol Stall· Board of llt•alth and 
~ll·utal llygkm· to St·crt'lary of llc·ahh 
and ~lt-ntal lly,.:i•·u•·· Sl'C § Ill of 1 his art· 
it' I c. 

Editor's note. St·•·tion :1, ch. ·I itl, Ad~ 
I!HiH, prm·i•lt-s that 11nlhiug iu tht• ad atl· 

plies to, or aiT•·cts th•· pros.·cution or JH'Il· 
:!It)' for, auy ,.,·c·nt •·r oct:IIITl'lll'l' prior 
tn the• •~IT•·•·tivc dall" uf the act. :-;c·ction 
.J 1'11. litl, J•rm·i•h•.; that the a•·t ~hall take 
c·IT <'t't I uly I, l!lliH. 

Cited iu \'ios \', Stall·, ;, !\lol. At'JI· :!110, 
:! IIi :\.:!tl :11:: ( l!lliH ). 
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§ 149F. Refusal to perform or participate in or submit to abortion; re­
fusal of hospital to permit. 

(a) r\o pnsoll sh:dllw rl'qllirl'd to pl'rfoml or p:1rtiripatt· in nwdiral procedures 
whirh rl'sult in tht• ll'nnin:ll i"n of prq.:n:llll')'; and tlw rdn~al of any pnson to 

· perforlll or p:1rtirip:1tt· i11 tlll'st· llll'dir:d protTtlun·s sh:dl uot l•e a basis. i•~r civil 
li;d,ility to a11y pcr~on nor a basis for auy disl·iplin:II'Y or any otlwr ITl'l'lllllllatory 
actiou again~! hi111. 

(h) No hospital, ho~p1tal din·rtor or go\'l'l'lling hoard ~hall hl' ITt(ltin·tl to per-

mit tlw tl·rlllination of lnunan pn·gnanries within its in~titutiou and the refusal to 
permit surh procedures ~hall not be grounds for civil liability to any p(•rson nor 
a basis for any disciplinary or othn r('nin1inatory action against ·it hy the State 
or :1ny person. 

(c) The refusal of any person to suhmit to an ahortion or to gi\·e cons<·tit 
therefor shall not be grounds for loss of any privileges or illllllllnities to which 
such person woultl othnwise be entitled nor shall submission to an abortion or 
the granting- of consent therefor be a condition precedent to the receipt of any 
public bcndits. ( 1968, ch 470, § 2.) 

Cross reference. - Sre Editor's note to 
§ H!ll•: oi this article 

§ 149G. Unlawful acts. 

Cited in \'ios \'. State. :; ~!d . .-\pp. 200, 
241i A .2d :11:1 ( l!Hii!). 

(a) A person is guiltv of a misdemeanor if he 
( 1) Sells or gi\'es, or caus('s to he sold or given, any drug, medicine, prepara­

tion, instrument, or devtc:e for the purpose of causing, inducing, or obtainin~ a 
terminal ion of human pregnancy other than by a licensed physician in a hospital 
accredited by the joint '.ommission for accreditation of hospitals and licensed Ly 
the State Board of Health and :'dental Hygiene; or 

( 2) Ci,·es ·advice, counsel, or in formation for the purpose of causing, inducing, 
or obtaining a termination of human pregnancy other than by such physician in 
such a hospital; or 

( 3) Knowingly assists or causes by any means whatsoe,·er the obtaining or 
performing of ·a termination of human pregnancy other than by such physician 
in such a hospital. . . 

(b) Any person who violates any provision of this section, upon con\'iction, is 
subject to a fine of not tnore than fi,·e thousand dollars for each offense, or to 
imprisonment for not more than three years, or both such fine and imprisonment. 
The penalties in this section are in addition to and not in substitution for any 
other pt•nalty or penalties applicable to particular classes of persons under other 
laws of this State. ( 1968, ch. 470, ~ 2.) 

Cross references. - Sec Editor's notr to 
§ H!IE Qi this article. As to transfer of 
power~. t·tc .. of State Board of Health and 
Mrntal Jlygknc to Secn·tary of Health 

and :\I ental Hygiene, sec § 1 H of this arti­
cle. 

Cited in \'ios ,._ State, ,; :\!d. :\pp. :!00, 
241i A.2d 313 ( l!lli8). 



E-34 

EXHIBIT 14 

Chapter 180, Laws of 1969, Section 21-3407, as amended ("Criminal 
Abortion"), State of Kansas 

Sec. 21-3107. Criminal abortion. ( 1} Criminal abortion is the 
purposeful and unjustifiable termination of the pregnancy of any 
female other th:m hy a live birth. 

( 2) A person licensed to practice medicine and surgery ;·; justi­
Ilcd in terminating a pregnancy if he believes there is substantial 
risk that a co11tinuancc of the pcrgnancy would impair the physical 
or mental health of the mother or that the child would be born 
with physical or mental defect, or that the pregnancy resulted from 
rape, incest, or other felonious intercourse; and either: 

(a) Three persons licensed to practice medicine and surgery, one 
of whom may be the person perfom1ing the abortion, have certified 
in writing their belief in the justifying circumstances, and have 
filed such certificate prior to the abortion in the hospital licensed 
by the state board of health and accredited by the joint commission 
on accreditation of hospitals where it is to be performed; or in 
such other place as may be designated by law; or 

(b) An emergency exists which requires that such abortion be 
performed immediately in order to preserve the life of the mother. 

( 3) For the purpose of this section pregnancy means that condi­
tion of a female from the date of conception to the birth of her child. 

( 4) For the purpose of subsection ( 2) of this section all illicit 
intercourse with a female under the age of sixteen ( 16) years shall 
be deemed felonious. 

(5) Criminal abortion is a class D felony. 
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EXHIBIT 15 

House Bill 189 (Act 61 of 1969), State of Arkansas 

A BILL I 
. • I 

/ 

FOR AN ACT TO BE ENTITLED: ' 1&~ ACT TO DEFINE ABORTION, TO 
PROVIDE PENALTIES THEREFOR, TO PRESCRIBE .CONDITIONS UNDER 
1-THICH ABORTIONS HAY BE LEGALLY PERFORNED, TO PROVIDE PLACES 
WHERE ABORTIONS HAY BE LEGALLY PERFOR}tED, TO PROVIDE FOR THE 
GIVING OF CONSENT FOR LEGAL ABORTION, TO PROVIDE UHO l-IAY 
PERFOR}l LEGAL ABORTIONS, TO. STATE AN E~lERGENCY; AND FOR OTHER 
PURPOSES." '1 

BE IT ENACTED BY THE GENERAL ASSE~lBLY OF THE STATE OF ARKANSAS: 
. ' 

SECTION 1. It shall.be un~awful for any one to administer or prescribe 

any medicine or drugs to any woman with child. with .. ~l}e intent to produce 
-·- -. 

an a~ortion, or premature delivery of any_foetus'before or after the 

. period of quickening, or to produce or. attempt to produce sucb abortion by 

any other means; and any person offending against the provisions of this . . ; . 

Section shall-be fined in any s9m not to exceed one thousand dollars 
' 

($1,000.00), and imprisoned in the penitentiary not less than (1) nor more 

than fi.ve years. 

SECTION 2. Notwithstandi~g any of the provisions of Section 1 of 

this Act it shall not be unlawful to advise, procur.e, or cause the mis-

carriage of a pregnant woman or an ab~rtion when the same is performed by 

a doctor of medicine licensed to practice medicine in Arkansas by the 
. 

Arkansas State Medical Board, if he can reasonably estab~ish that: 

There is substrntial risk that continuance ,z the pregnancy 

would threaten the life or gravely impair the health of the said woman, or 

There is substantial risk r:ut the child would be born with 

&rave physical or mental defect,, or 
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t11c pre&o3ncy resulted frorr. rape or incest w'dch was repvrted 

to the P"osccutin~ Atton.!y, or his d.:puty within seve. (7) days after 

d · t 1'~-c Prosecut1'n~' Attorney shall submit the allct;c rapc·or 1nccstuous ac • " "' 

a written report of sa:i.d .;omplaint ~o the doctor and s.•i.cl rl!por ... ;,;~ be mnde 

.. :a pcrmnncnt pnrt of pnticnt' s mcdic.'ll recoL·Js. ····. 

SECTION ). No legal abortion may be performed until the pregnant 

woman bas given written consent for said abortion to be performed, 

and if the said woman shall be a minor or incOmP.etent as adjudicated b,y 

any court or competent ju.lsdiction then only after per~ssion is given 

in writing b.7 the parents, or if married, her husband, guardian or person 

or persons standing in loco parentis to said minor or incompetent. 

SECTION 4. No legal abortion shall be performed unless the pregnant 

woman shall have resided in the State of Arkansas for a period of at least 

four mouths immediately preceding the operation being performed except 

in the case or emergency where the life or the. sa_id ~oman is in danger. 

SECTION 5. Legal abortions may be performed only in a hospitai 

licensed by the Arkansas State Board or Health and ac·credited by the 

Joint Commission_of Accreditation of Hospitals.· 

SECTION 6. Before any legal abortion shall be performed by a doctor 

or medicine there must be filed with the hospital where said abortion is . 

to be performed the certificate or three doctors or medicine not engaged 

jointly in private practice, one or whom shall be the person performing 

the abortion, vhich certificate shall state that said doctors or Ledicine 

have examined said woman and certify in writing the circumstances which 

they believe justify the abortion. 

SECTION 7. In the event a medical emergency exists and in the 
. . 

opinion or the three doctors or medicine examining said voman, an immediate 

abortion must b~ performed, the certificate provided in the above section 

may be submitted vithin 24 hours after the abortion. 
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SECTION 8. (a) No person shall be required to perform or participato 

in medical procedures which result ~n the termination or pregnancy; and 

the refusal or any person. to perform or partic~pato in these medical 

procedures shall not be a basis for civil liability to any person nor a 

basis for any disc1plinary or any other recri~~tory action against him. 

(b) No hospital, hospital director or goV.erning board shall be required 

to permit the termination or huuan pregnancies within, its institution and 

the refusal to permit such procedures shall not be grounds for civil liability 

to any person nor a basis for an~ disciplinary or other recriminatory action 

against it by the state or any Person. 

(c) The refusal or any person to submit to an abortion or to give 

consent therefor shall not be grounds for loss or any privileges or 
~ .. 

immunities to which such person YOuld otherwise be entitled nor shall 
. 

submission to an abortion or the granting or consent therefor be a condi-

tion precedent to the receipt or any public benefits. 
. 

S~TION 9. All laws or parts or laws in conflict herewith are hereby 

repealed. 
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EXHIBIT 16 

Chapter 145, Volume 57, Laws of Delaware, enacted June 17, 1969 

AN ACT TO AMEND CHAPTER 17 OF TI.TLE 24., DElAWARE CODE, RElATING 
TO LICENSURE TO PRACTICE MEDICINE AND SURGERY, THE 
TERMINATION OF HUMAN PREGNANCY, AND PENALTIES FOR 

.VIOLATION OF THE SAID CHAPTER 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE: 

Section 1. Title 24, Delaware Code, § 1741 (a) (2) is 

hereby amended to read as follows, viz.: 

"Conviction of a felony, including the termination 

of human pregnancy in violation of the provisions of 

Subchapter VIII of this chapter." 

Section 2. Title 24, Delaware Code, Chapter 11 is hereby 

amended by the addition at the end thereof of a new Subchapter 

VIII as follows, viz.: 

"Subchapter VIII. Termination of Human Pregnancy 

§ 1790. (a) No person shall terminate or attempt 

to terminate or assist in the termination or attempt at 

termination of a human pregnancy otherwise than by birth, 

except that a physician licensed by the State of Delaware 

may terminate a human pregnancy or aid or assist or 

attempt a termination of a human pregnancy if such pro­

cedure takes place in a hospital accredited by a 

nationally recognized medical or hospital accreditation 

authority, upon authorization therefor by a hospital 

abortion review authority appointed by such hospital, if 
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one or more of the following conditions exist: 

(1) continuation of the pregnancy is likely 

to result in the death of the mother; 

(2) there is substantial risk of the birth of 

the child with grave and permanent physical deformity 

or mental retardation; 

(3) the pregnancy resulted from 

(A) incest, or 

(B) a rapE. committed as a result of 

force or bodily harm or threat of force or 

bodily harm, and the Attorney General of this 

State has certified to the hospital abortion 

review authority in writing over his signature 

that there is probable cause to believe that 

the alleged rape did occur, except that during 

the first forty-eight hours after the alleged 

rape no certification by the Attorney General 

shall be required 

(4) continuation of the pregnancy would involve 

.substantial risk of permanent injury to the physical or 

mental health of the mother . 

. . . (b).. In no event shall any physician terminate or 

attempt to terminate or assist in the termination or 

attemp.t.at termination of a human pregnancy otherwise than 

by birth unless: 

(1) not more than twenty weeks of gestation 

have passed (except in the case of a termination pur­

suant to subsection (a) (1) or where the fetus is dead); 

and 
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(2) two physicians licensed by this State, one of 

whom may be the physician proposing to perform the 

abortion, certify to the abortion review authority of 

the hospital where such procedure is to be performed 

that they are of the opinion, formed in good faith, 

that one of the circumstances set forth in subsection 

(a) of this section exists (except that no such 

certification is necessary for the circumstances set 

forth in subsection (a) (3) (B) hereof). 

(3) in the case of an unmarried female under the 

age of 19 or mentally ill or incompetent, there is 

filed with the hospital abortion review authority the 

written consent of such of the parents or guardians as 

are then residing in the same household with such 

consenting female, or if such consentipg female does 

not reside in the same household with either of her 

parents or guardians, then with the written consent of 

one of her parents or guardians. 

(c) The hospital abortion review authority of each 

hospital in which a procedure or procedures are performed 

pursuant to this sectio.n shall, on or before the first day 

of.March in each year, file with the State Board of Health 

a Written report of each such procedure performed pursuant 

to the authorization of such authority during the preceding 

calendar yea1 setting forth the grounds for each such 
I 

authorization, but not including the names of patients 

aborted. 



E-41 
. 

S 1791. (a) No Person shall be required to perform 

or participate in medical procedures which result in the 

termination of pregnancy; and the refusal of any person to 

perform or participate in these medical procedures shall 

not be a basis for civil liability to any person nor a 

basis for any disciplinary or any other recriminatory 

action against him. 

(b) No hospital, hospital director or governing 

board shall be required to p~nnit the termination of human 

pregnancies within its institution, and the refusal to 

permit such procedures shall not be grounds for civil 
liability to any person nor a basis for any disci-

plinary or other recriminatory action against it by 

the state or any person. 

(c) The refusal of any person to submit to an 

abortion or to give consent therefor shall not be grounds 

for loss of any privileges or immunities to which such 

person would otherwise be entitled nor shall submission 

to an abortion or the. granting of consent therefor be a 

condition precedent to the receipt of any public benefits. 

§ 1792. No person shall, unless the termination of 

a h1wan pregnancy has been authorized pursuant to the 

provision .of § 1790 of this chapter: 

(1) sell or give, or cause to be sold or given, 

any drug, medicine, preparation, instrument or device 

for the purpose of causing, inducing or obtaining a 

termination of such pregnancy; or 

(2) give advice, counsel or information for the 

purpose of causing, inducing or obtaining a termin­

ation of such pregnancy; or 



E-42 

(3) knowingly assist or cause by any means 

whatsoever the obtaining or performing of a termin­

ation of such pregnancy." 

Section 3. Title· 24, Delaware Code, § 1766 is hereby amended 

to read as follows, viz.: 

"§ 1766. Violations and Penalties. 

(a) Whoever practices or attempts to practice medicine, 

surgery or osteopathy within the State contrary to the pro­

visions of this Chapter, other than Subchapter VIII hereof, 

shall be fined not less than $100 nor more than $500 or 

imprisoned not more than one year. 

{b) Whoever violates the provisions of Subchapter VIII 

of this chapter shall be fined not more than $5,000 and 

imprisoned not less than two nor more than ten years. 

(c) The Attorney General of the State of Delaware or 

his deputies shall be charged with th~ r~sponsibility for 

enforcement of the provisions of this chapter. 

Section 3 (A). Chapter L7, Title 24, Delaware Code, is 

amended by adding a new Section 1793, to read as follows: 

"§ 1793. (a) No person shall be authorized to 

perform a termination of a human pregnancy within the 

State upon a female who has not been a resident of the 

State of Delaware for .aperiod of at least 120 days next 

before the performance of an operative procedure for the 

termination of a human pregnancy. 

{b) This section shall not apply to such female 

who is gainfully employed in the State of Delaware at 

the time of conception, or whose spouse is gainfully 
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employed in the State of Delaware at the time of con­

ception, or to such female who has been a patient, prior 

to conception, of a physician licensed by the State of 

Delaware, or to such female who is attempting to secure 

the termination of her pregnancy for the condition 

specified in § 1790 (a) (1) of this chapter." 

Section 4. This Act shall become effective upon its approval 

by the Governor. 
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EXHIBIT 17 

Abortion Act of 1967 (1967, Chapter 87), Great Britain 

Abortion Act 1967 
1967 CHAPTER 87 

An Act to amend and clarify the law relating to 
termination of pregnancy by registered medical 
practitioners. [27th October 1967] 

BE IT ENACTED by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords ~piritual 
and Temporal, and Commons, in this present Parliament 

assembled, and by the authority of the same, as follows:-

1.-(1) Subject to the provisions of this section, a person shall Med!cal 
not be guilty of an offence under the law relating to abortion when t~munation 
a pregnancy is terminated by a registered medical practitioner if 0 pre&nancy. 
two registered medical practitioners are of the opinion, fQfmed 
in good faith-

(a) that the continuance of the pregnancy would involve risk 
to the life of the pregnant woman, or of injury to the 
physical or mental health. of the pregnant woman or 
any existing children of her family, greater than if the 
pregnancy were terminated; or 

(b) that there is a substantial risk that if the child were 
born it would suffer from such physical or mental 
abnormalities as to be seriously handicapped. 

(2) In determining whether the continuance of a pregnancy 
would involve such risk of injury to health as is mentioned in 
paragraph (a) of subsection (1) of this section, account may be 
tak~n of the pregnant woman's actual or reasonably foreseeable 
em·1ronmcnt. . 

(3) Except as provided by subsection (4) of this section, any 
~rcatment for the termination of pregnancy must be carried out 
m a hospital yested in the Minister of Health 4r the Secretary of 
State under the National Health Service Acts, or in a place for 
th~ time being approved for the purposes of this section by the 
satd Minister or the Secretary of State: · 
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(4) Subsection (3) of this section, and so much of sub··l\:t:. , 
(1) as relates to the opinion of two registered medical pr.1 •• 

tioncrs, shall not apply to the termination of a prcgnann '!'' 
a registered medical pwctitioncr in a case where he is l,l: t'; 
opinion, formed in good faith, that the termination is inun~d 1 • 1 :c·.; 
necessary to save the life or to prevent grave permanent i:;j~::, 
to the physical or mental health of the pregnant woman. · 

2.-(1) The Minister of Health in respect of England a::! 
Wales, and the Secretary of State in respect of Scotland, sh;:!: :-, 
statutory instrument make regulations to provide- · 

(a) for requiring any such opinion as is referred to in sccti,x1 1 
of this Act to be certified by the practitioners or pr;!.:~;. 
tioner concerned in such form and at such time as r::.1·, 

be prescribed by the regulations, and for requirin~ t!.~ 
preservation and disposal of certificates made for t!:e 
purposes of the regulations; 

(b) for requiring any registered medical practitioner "r.., 
terminates a pregnancy to give notice of the terminJt:. -:1 

and such other information relating to the terminJti\.'n 
as may be so prescribed; 

(c) for prohibiting the disclosure, except to such persons l'r 
for such purposes as may be so prescribed, of noti.:c, 
given or information furnished pursuant to the re:;t:l.!­
tions. 

(2) The information furnished in pursuance of regubt:or., 
made by virtue of paragraph (b) of subsection (1) of this s~~ti•':l 
shall be notified solely to the Chief Medical Officers of th: 
Ministry of Health and the Scottish Home and Health Departm~::: 
respectively. 

(3) Any person who wilfully contravenes or wilfully. fail:; t,> 
comply with the requirements of regulations under subsection r 11 
of this section shall be liable on summary conviction to a f:r.: 
not exceeding one hundred pounds. 

(4) Any statutory instrument made by virtue of this sccti.·:: 
shall be subject to annulment in pursuance of a resolution cf 
either House of Parliament. 

3.-(1) In relation to the termination of a pregnancy in a c~\e 
where the following conditions are satisfied, that is to say-

(a) the treatment for termination of the pregnancy \\ .~ 
carried out in a hospital controlled by the pr~>;-c~ 
authorities of a body to which this section applies; ;!::.! 

(b) the pregnant woman had at the time of the treatment .1 

relevant association with that body; and 
(c) the treatment was carried out by a registered m~di~":ll 

practitioner or a person who at the time of the tre:rtn:c::t 
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was a member of that body appointed as a medical 
practitioner for that body by the proper authorities of 
that body, 

• ahis Act shall have efTect as if any reference in section 1 to a 
r~dstcred medical practitioner and to a hospital vested in a 
~finistcr under the National Health Service Acts included respec­
liH:ly a reference to such a person as is mentioned in pamgraph (c) 
l'f this subsection and to a hospital controlled as aforesaid, and 
:~s if section 2 were omitted. 

(2) The bodies to which this section applies are any force 
,, hich is a visiting force within the meaning of any of the provisions 
of Part I of the Visiting Forces Act 1952 and any headquarters 1952 c. 67. 
within the meaning of the Schedule to the International Head-
quarters and Defence Organisations Act 1964; and for the 1964 c. 5. 
purposes of this section- . 

· (a) a woman shall be treated as having a relevant association 
at any time with a body to which this section applies if 
at that time-

(i) in the case of such a force as aforesaid, she had a 
relevant association within the meaning of the said 
Part I with the force; and 

• 
(ii) in the case of such a headquarters as aforesaid, 

she was a member of the headquarters or a dependant 
within the meaning of the Schedule aforesaid of such 
a member; and 

(b) any reference to a member of a body to which this section 
applies shall be construed-

(i) in the case of such a force as aforesaid, as a 
reference to a member of or of a civilian component. 
of that force within the meaning of th~ said Part I; 
and 

(ii) in the case of such a headquarters as aforesaid, 
as a reference to a :member of that headquarters 
withln the meaning of the Schedule aforesaid. 

4.-{1) Subject to subsection (2) of this section, no person Conscientious 
shall be under any duty, whether by contract or by any statutory obje~t.ion .to 
or other legal requirement, to participate in any treatment author- p:lrttctpatton 
· db thi A hi h h h · · b' · m treatment~ ase y s ct to w c e as a conscaenttous o ~ectton: 

Provided that in any legal proceedings the burden of proof of 
con~cientious objection shall rest on the person claiming to rely 
ontt. 

(2) Nothing in subsection (1) of this section shall affect any 
~uty to participate in treatment which is necessary to save the · 
life or to prevent grave permanent injury to the physical or 
mental health of a pregnant woman. 

y 
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(3) In any proceedings before a court in Scotland, a ~~.~~~­
menton oath by any person to the effect that he has a conscicnt 11 • 

objection to participating in any treatment authorist:d bv ,::·; 
Act shall be su01cient evidence for the purpose of dis~.:h;~r .·.: . 
the burden of proof imposed upon him by subsection t 1) , ·, 
this section. ' 

Supplementary 5.-(1) Nothing in this Act shall affect the provisions of 1:.: 
provisions. Infant Life (Preservation) Act 1929 (protecting the life of t:.e 
1929 c. 34. viable foetus). 

(2) For the purposes of the law relating to abortion, anytl:::·: 
done with intent to procure the miscarriage of a woman is t.::. 
lawfully done unless authorised by section 1 of this Act. 

Interpretation. 6. In this Act, the following expressions have meanings here: ... 
assigned to them:- · 

"the law relating to abortion" means sections 58 and 59'-·! 
1861 c. 100. the Offences against the Person Act 1861, and any r~:: 

of Jaw relating to the procurement of abortion; 
" the National Health Service Acts " means the Natio:;~l 

Health Service Acts 1946 to 1966 or the National HcJ!:!i 
Service (Scotland) Acts 1947 to 1966. 

7.-(1) This Act may be cited as the Abortion Act 1967. Short title, 
commencement • 
and extent. (2) This Act shall come into force on the expiration of tl:: 

period of six months beginning with the date. on which ~t is passcJ. 

(3) This Act does not extend to Northern Ireland. 
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