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Brief in Favor of the Appellant.

( 1 )
Statement of Case.

The appeal in this case brings before this Court 
for review a judgment entered in the Hudson 
County Circuit Court in favor of the defendant 
and against the plaintiff in an action wherein the 
plaintiff brought suit to recover damages for the 
death of Leonard Mingos which the plaintiff 
alleges was caused by the negligence of the de­
fendant, on November 2, 1910, in blowing a loco­
motive whistle which frightened a horse drawing a 
carnage in which the plaintiff’s intestate was rid- 
mg, and the horse as a result ran away and threw

e p aintiff’s intestate out of the carriage, killing 
tan. (State of ease, p. 4). 8

This appeal is from the second trial, the first 
na having resulted in a verdict in favor of the 

Plaintiff for $14,000.
The defendant appealed from the first trial and
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The question presented at that time was whether 
there was any evidence from which an inference of 
negligence could he drawn, and this Court held that 
there was not. Upon the re-trial additional evi­
dence was offered which in the opinion of the trial 
judge showed that there was a jury question 
whether defendant was negligent and he therefore 
submitted the case to the jury, and a verdict was 
given in favor of the defendant (p. 7).

This appeal by the plaintiff is based solely on 
alleged erroneous ruling of the trial judge in regard 
to the admission and exclusion of certain evidence 
at the second trial.

(2)
Grounds of Appeal.

The following question was overruled:
To the witness, Dr. Joseph M. Rector:

1. Doctor, suppose a man 66 years of age 
on July 29, 1910, had a convulsion; suppose 
that in August of the same year he also had a 
convulsion; suppose that on the 29th of October, 
that year, he was suffering with chronic 
uraemic intoxication, calcification of his cere­
bral blood vessels, and had a blood pressure 
of 196; that he had a profound loss of memory; 
that his judgment was faulty, and that his 
mental processes were decidedly perverte e- 
cause of the calcification of his blood vessels 
and the uraemic intoxication; in other words, 
the two physical conditions have brought about 
a mental state and that his judgment is bad 
because he has a profound loss of memory, 
suppose that this man, in this ' condition
have described had a convulsion m  J u ly  ana
in August, 1910, in your opinion, w a
his mental condition on the 2d of Nov »
1910: th a t  i s ,  in  N o v e m b e r  fo llo w in g
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convulsions, assuming that he was in the con­
dition described here on the 29th of October 
1914.

Mr. Smith. I  object unless Mr. Simpson can 
definitely state the nature of the convulsions 
which this man had.

A Suppose they were convulsions of an 
epileptic nature.

Mr. Smith. 1 object on the ground that Mr. 
Simpson cannot ask Or. Rector to form an 
opinion on the opinion of another person. 
That is not a hypothetical question at all. It 
is not proper evidence, and it is nothing but 
hearsay. Also, there is only proof of one con­
vulsion, that was in July, 1910.

Mr. Simpson. M̂ e will limit it to one con­
vulsion. We will limit it to one convulsion in 
July, 1910. And I won’t call it an epileptic 
convulsion, but I  will say that he had a convul­
sion, and at that time he was suffering with 
epilepsy.

Mr. Smith. I  object on the ground that it is 
not rebuttal; second, there is no proof in this 
case, so far as this man is concerned, that this 
patient was suffering with epilepsy.

The following question was admitted:
To the witness, Russell H arper:

2. Did you tell him,' at that time, that 
whistle, as blown, was of the same kind that 
you had heard on other days there?

The following answer was not stricken out:
% the witness, John A. Rider:

4. Well, of course, everybody has their 
opinion. He seemed to be a very sure man, in 
my eyes. I  took him as a model, (pp. 1-3).
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(3 )
Brief of the Argument.

I
THE TRIAL JUDGE ERRONEOUSLY EX­

CLUDED CERTAIN EVIDENCE OFFERED BY 
THE PLAINTIFF.

Dr. Joseph M. Rector, a well known physician and 
snrgeon of Jersey City for the last twenty years, 
who had made a study of brain conditions such as 
would be involved in epilepsy and uraemic poison­
ing, was called by the plaintiff and asked the fol­
lowing question, (p. 158, 1. 32 to p. 159, 1. 40) :

“ Q Doctor, suppose a man sixty-six years 
of age, of July 29, 1910, had a convulsion; sup­
pose that in August of the same year he also 
had a convulsion, suppose that on the 29th of 
October, same year, he was suffering with 
chronic uraemic intoxication, calcification of his 
cerebral bl»ood vessels, and had a profound loss 
of memory, that his judgment was faulty and 
his mental processes were perverted because  
of the calcification of his blood vessels and 
the uraemic intoxication, in other words, the 
two physical conditions have brought about a 
mental state, and that his judgment is bad be­
cause he has profound loss of memory, an 
judgment is based upon memory; and suppose 
that this man in this condition that I have de­
scribed had a convulsion in July and m 
August, 1910; in your opinion what would e 
his mental condition on the 2nd of N ovem bei 
following the two convulsions, assuming a 
he was in the condition described here on W  
29th of October, 1914?
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Mr. Smith. I  object unless Mr. Simpson can 
definitely state the nature of the convulsions 
which this man had.

Q Suppose they were convulsions of an 
epileptic nature I

Mr. Smith I  object on the ground that Mr. 
Simpson cannot ask Dr. Rector to form an 
opinion on the opinion of another person. 
That is not a hypothetical question at all. It 
is not proper evidence, and it is nothing but 
hearsay. Also there is only proof of one con­
vulsion ; that was in July, 1910.

Mr. Simpson. We limit it to one convulsion, 
July, but I will say he had a convulsion, and 
at that time he was suffering with epilepsy.

Mr. Smith. I  object on the ground that it is 
not rebuttal; second, there is no proof in case 
so far as this man is concerned, that this 
patient was suffering with epilepsy.”

The question was objected to as shown in the 
foregoing quotation; the trial judge sustained the 
objection; and an exception was taken by counsel 
for plaintiff and duly allowed by the court (p. 159 
1. 40 to p. 160, 1. 5). '

It will be noted that the first objection to the 
question was because it did not definitely state the 
nature of the convulsion (p. 159, l  15). .The ques­
tion was hereupon made definite and limited to 
convulsions of an epileptic nature” (p. 159, 1. 20). 
The next objection was that an expert witness 

C0. not be asked to form an opinion on the 
pinion of another person; that such a question 
s not a hypothetical question for that reason ; and 
e evidence showed that the person in question

11 2ne?n\lneer  ̂ had had °nly one convulsion (p. 159,• dU). In order that there might be no doubt
w ether the question was based on the opinion

some one else, the question was then further
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limited to tile one admitted convulsion (p. 159, 11. 
30-35).

The question so amended was again objected to 
because (1) it was not in rebuttal, (2) there was no 
proof that the person in question was suffering 
from epilepsy (p. 159, 11. 35-40).

These were the two objections that were sustained 
by the trial judge (p. 159,1. 40).

(a)
The question was in rebuttal of testimony offered 

by the defendant.
In order to properly understand the significance 

and materiality of the question it is necessary to 
refer to the testimony offered by both parties. The 
plaintiff on her direct case called as a witness Mr. 
Forrester, the engineer, who blew the whistle that 
it is alleged frightened the horse that plaintiff’s 
intestate was driving (p. 68). He was 66 years 
of age (p. 68, 1. 5). He testified, “ I had an attack 
of epileptic seizures and liable to throw me down 
at any time” (p. 68, 11. 15-20). He was taken off 
the railroad because he had these “ spells” (p. 69, 
11. 1-10) .

The defendant on its direct case called as an 
expert medical witness, Hr. William J. Arlitz (P- 
95). He testified that he had examined Mr. For­
rester, the engineer, on October 29,1914, and foun 
that he was suffering with chronic uraemic intoxi­
cation, calcification of his cerebral blood vessels, 
and that he had a blood pressure of 196. He also 
was suffering from a profound loss of memory, 
judgment was faulty, and his mental processes 
were decidedly perverted (p. 96, 11. 1-2°). 
symptoms that he manifested showed tha ® s 
fered from uraemic intoxication, etc.,, with pro 
loss of memory and repeated attacks of c(̂ ru . 
(p. 98, 11. 1-10). This witness further testified
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the engineer never had had “ epilepsy” (p. 97, 11. 
5-15). He said the engineer had “ uraemic convul­
sions” (p. 97, 11. 15-20). I t was impossible to say 
how long the chronic uraemic intoxication had 
existed, but being chronic it must have existed for 
seme time. The engineer may have had album­
inuria twenty years (p. 103, 11. 1-20).

The plaintiff in rebuttal called Dr. Frederick W. 
Flagg, a practicing physician and surgeon, who 
had been a witness in the first trial for the de­
fendant (p. 142, 11. 20-30). He was employed at 
the time he treated the engineer in 1910, as a phy­
sician by the defendant (p. 151, 11. 25-35). The 
witness was still in the employ of the defendant at 
the time of the second trial. On his direct examina­
tion by the plaintiff he testified that he first ex­
amined Mr. Forrester in July, 1910, and that Mr. 
Forrester had his first attack at that time so far as 
he knew (p. 143, 11. 15-20). (The accident was 
November 2, 1910, p. 4, 1. 30). He said he was 
called to treat Mr. Forrester on the night of July 
29, 1910, and that he had had a convulsion on that 
night (p. 143, 11. 30-40). This witness testified that 
he tieated him at that time for uraemic convulsions 
(p. 145, 11. 30-40). He thought the convulsions 
bright be due to a good many things (p. 146, 11. 10- 
0)- He stated that he thought at the time of the 

first trial, January 9, 1913, that Mr. Forrester 
was suffering from epilepsy and he so testified 
at that time (p. 147, 11. 30-40). At the time of the 
second trial he still believed that Mr. Forrester 
had epilepsy in July, 1910 (p. 147, 11. 30-40).

He further testified that he had only treated Mr. 
orrester twice, July 29, 1910, and August, 1910 

\P- 48, 11. 1-10), but on re-direct he corrected his 
a ement and said he had examined him a third

I I I  a fe^  daNs before January 9, 1913, and that 
was still suffering from epilepsy at that time
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(p. 150, 11. 10-20). In his opinion, Mr. Forrester 
had epilepsy in July) 1910 (p. 150, 11. 35-40).

The foregoing summarizes the testimony in the 
case when Dr. Rector took the stand as a witness in 
behalf of the plaintiff. He was not called on plain­
tiff’s direct case but was put on in rebuttal. He 
had been asked no questions except preliminary 
ones qualifying him as,an expert when plaintiff’s 
counsel put the question which was overruled.

If we analyze the question we find that all the 
facts contained in the question were testified to by 
previous witnesses. Mr. Forrester testified that 
he was 66 years of age (p. 68,1. 5); Dr. Flagg tes­
tified that Mr. Forrester had a convulsion on July
29, 1910 (p. 143, 1. 45; p. 148,1. 15); Dr. Flagg also 
treated Mr. Forrester in August, 1910, but whether 
he had a convulsion at that time does not appear. 
However, the question was subsequently limited to 
one convulsion (p. 159, 1. 30). Dr. Arlitz testified 
that he examined Mr. Forrester on October 29, 
1913, and found that he was suffering with chronic 
uraemic intoxication, calcification of his cerebral 
blood vessels, and that he had -a profound loss of 
memory, that his judgment was faulty and his 
mental processes were perverted, etc. (p. 96, 11. 
10-20). The question contains the language used 
by Dr. Arlitz verbatim. It will also be noted that 
the question contains all the facts in the testimony 
in regard to Mr. Forrester’s condition. Counse 
for defendant objected on the ground that it was 
not rebuttal. It is clearly rebuttal, for Hr. Arlitz 
testified that Mr. Forrester had never suffered from 
epilepsy (p. 97, 11. 10-20). He said that Mr. For­
rester was suffering from uraemic convulsions IP- 
97, 1. 20). Dr. Rector testified that a uraemic co - 
vulsion is the same as an epileptic convulsion IP-
163, 1. 20).
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This was not denied by defendant’s witnesses-. 
This question was strictly rebuttal, and therefore 
defendant’s objection on this ground ought to have 
been overruled.

(b)
There was evidence that Mr. Forrester was suf­

fering with epilepsy.
The second objection has no merit. The question 

sets forth the facts as testified to by Mr. For­
rester, Dr. Flagg and Dr. Arlitz, and then asks, 
“In your opinion, what would be his (Mr. For­
rester’s) mental condition on the 2nd of Novem­
ber (date of accident), following the convulsion?” 
(P. 159, 11. 10-15).

There can be no doubt that the question was a 
vital and material one and, if answered, would 
have assisted the jury in determining just what 
Mr. Forrester did on November 2, 1910, when he 
blew the locomotive whistle that frightened the 
horse that was being driven by the intestate of 
the plaintiff. The first effect of an epileptic seiz­
ure is spasmodic. If the engineer had hold of 
the whistle cord when he was attacked with one 
cf these fits, his fingers would contract, and there 
would undoubtedly be a jerk on the cord which 
would cause the whistle to blow louder and longer 
than ordinarily. If his mental condition was such 
that he did not realize what he Was doing, 
the jury might well have found that such fact 
would account for the negligent manner in which 
the whistle was blown, as alleged by the plaintiff.

The materiality of this question is apparent 
when we consider the fact that the trial judge 
charged the jury that it should disregard whether 
°r not the engineer was suffering from epilepsy 
(P- 175). If the question was allowed and an-
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scored favorable to the plaintiff the court should 
not have so charged the jury.

If  we assume for the moment that the objection 
that there was no proof that Mr. Forrester was 
suffering from epilepsy is material, then we at­
tack that statement and say that there was evi­
dence of that fact for Mr. Forrester himself 
stated that he suffered from epileptic seizures 
which were liable to “ throw him down” at any 
time, and that that was the reason why he was 
taken off the railroad as an engineer (p. 68, 11. 
10-20; p. 69, 11. 1-10). Also Dr. Flagg through­
out his testimony testified that in his opinion Mr. 
Forrester had epilepsy. Dr. Ailitz is the only wit­
ness who says that Mr. Forrester did not have 
epilepsy, but uraemic convulsions (p. 97), but 
Dr. Rector testied that uraemic convulsions were 
the same as epileptic convulsions and this was not 
denied by Dr. Ailitz (p. 163, 11. 15 20).

We therefore find that counsel for defendant did 
not correctly state the evidence when he said that 
there was no evidence that Mr. Forrester suf­
fered from epilepsy, if this inquiry is material.

We therefore submit that the trial court erred 
in sustaining defendant’s objection.

Counsel for the defendant may raise the point 
that this testimony is not material because it is 
not within the pleadings. However, there is no 
merit in this contention for the complaint alleges
(p. 5, par. 5).

“ 5. That the negligence aforesaid ot tne 
defendant by its servants and agents con­
sisted in this: that it did not use reasonable 
care to blow the said whistle at a lawlu 
place and did not use reasonable care o 
blow the said whistle in a reasonable way, 
but on the contrary, the defendants by it 

.....servants and agents blew the said w 8 e
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an unlawful place and carelessly and negli­
gently caused the said whistle to sound in a 
loud and unusually long and frequent manner, 
knowing that the horse aforesaid was being 
frightened thereby and contined so to sound 
the said whistle after it knew the said horse 
was being frightened thereby.”

In Yol. 4, in Thompson on Negligence, Sec. 4898, 
that well known author says:

“ 4898. Unfitness in Consequence of Dis­
ease, such as Epilepsy—Where the incompe­
tency of a brakeman arose, not from the 
fact that he was habitually inattentive to his 
duties, but because his physical condition was 
such, from liability to epileptic fits, that he 
was likely at any moment to become unable 
to perform his duties, the fact that he had 
never been guilty of carelessness did not 
prevent the jury from finding that he was an 
improper person to entrust with important 
duties, when his failure might produce just 
such results as happened at the time of the 
accident in controversy.’’

And he cites for this proposition:
Baird v. N. F., etc., R. Co., 64 App. Div. 

(N. Y.) 14, 71 N. Y. Supp. 734.
This statement is very much in point and shows 

that negligence on the part of the defendant may 
he predicated upon just such facts as appear in 
the case at bar.

Furthermore, without any objection by defend­
ant s counsel, other testimony as to epileptic fits 
Ĵ as adduced, and the. case was tried on that 
theory. This court in the late case of Schulz v.

' ^  W. R. R. Co., decided at the June Term
1915’ through Kalisch, J ., held:

These legal principles are applicable to 
the facts and circumstances of the present



12

case, and the plaintiff was therefore entitled 
to have had the negligence charged against 
respondent, and the negligence attributed to 
the deceased submitted to the jury for de­
termination.

‘ ‘There is no real force in the contention 
of counsel of respondent that the theory of 
the appellant that the decedent was drawn 
to the train by suction was not raised by the 
pleadings. The pleader in the complaint has 
grouped together, in a rather unscientific way, 
a number of causes conducing to the decedent 
being struck by the train.

“ After stating that the train came through 
at a high rate of speed, without notice or 
warning to the passengers on the platform, 
and that the train was of such width as to 
trike any person standing near the edge of 
the platform, he proceeds to state that the 
train ‘did with great force and violence strike, 
draw to it, and drag along the said Carl 
Schulz, - etc. But it is quite apparent that if 
the words ‘draw to i t ’ had preceded the word 
‘strike’ it would have been a clearer state­
ment that the decedent was drawn to the 
train and struck by it.

“ We think, therefore, that there was 
enough in the complaint to have warranted 
the plaintiff to have based her claim for 
damages on the suction theory.

“Besides all this, we cannot overlook the 
fact that without any objection by the re­
spondent, the case was tried out on that
theory

I t  may be urged that Dr. Rector did not, at 
any time, examine Mr. Forrester, the engineer, 
but that is immaterial for the rule is well settled
that where the facts upon which an expert opm-
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ion is to be formed are not controverted, the wit­
ness can base his opinion on what the other wit­
nesses in the case have testified,

State v. Poivell, 7 N. J. L., 244.
Shoemaker v. Elmer, 70 N. J. L., 710.
Daggett v. North Jersey St. Ry. Co., 75 N. J. 

L., 630.
We may even go a step further for a hypo­

thetical question to an expert; the assumption of 
facts in accordance with the theory of the party 
asking it, which the evidence tends to prove, is 
prcper where, though the facts are disputed, there 
is evidence tending to support every phase of the 
question, and sufficient to justify submission to the 
jury, Daggett v. No. Jersey St. Ry. Co., 75 N. J. 
L., 630. In the case at bar the question asked by 
counsel for the plaintiff was supported, word for 
word, by the testimony in the case and being so 
supported, he had .the right to ask Dr. Rector 
his cpinion cn the facts as proved.

We submit that the trial court erred in sus­
taining this objection of counsel for the defendant.

n.
THE TRIAL JUDGE ERRONEOUSLY AD­

MITTED CERTAIN EVIDENCE OFFERED 
BY THE DEFENDANT.

On the defendant’s case counsel for the defend­
ant asked one of his witnesses the following 
question (p. 139, 11. 25-35): ,

“ Q Did you tell him at that time that 
whistle as blown was of the same kind that 
you had heard on other days there?”

Counsel for plaintiff objected to the question 
on the ground that it was leading, and the Court 
over-ruled the objection. An exception was duly 
noted (p. 139, 11. 30-35),



Couusfel for' the defendant. in the question was 
referring to Mr. Simp Soil (Counsel for plaintiff) 
when lie used the word “ ilim.,, This witness was 
called by the defendant to testify as to how loud 
the whistle blew that frightened the horse of the 
plaintiff’s intestate. On his direct examination he 
testified that he heard the whistle and that it 
blew in the same way as it always blew. He was 
also asked on his direct examination whether he 
had net been subpoenaed in the former trial by 
the plaintiff, and if he had net at that time told 
plaintiff’s counsel the same thing. On cross ex­
amination he was asked whether he did not at 
that time state that he did not know anything at 
all about the accident; that he did not hear the 
whistle because he did not get to the place where 
the accident happened until it was all over, and 
he answered, “ Yes” (p. 133, 11. 20-40). On his 
re-direct examination he was asked whether he 
did not tell counsel for the plaintiff in the court 
room at the former trial as to how the whistle 
blew in comparison with the whistles that he had 
heard on other occasions; over objection of coun­
sel for the plaintiff the question was allowed to 
be answered and the witness said, “ Yes, sir (P- 
139, 11. 1-20). He was then asked the question set 
forth at the beginning of this point. There iŝ  
doubt under the circumstances that the question 
is leading. The proper question would have 
been, “ What did you tell him?” The question 
undoubtedly suggested to the witness the answei 
desired by counsel for defendant; it could e 
answered by a simple yes or no. He was asked 
whether he did not tell Mr. Simpson, counsel tor 
the plaintiff, at that time, that the whistle as 
blown was the same kind that he had heard on 
other days and he, of course, said yes, no wi
standing the fact that on his cross examination
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he testified that he did not know because he did 
not reach the place of the accident until after it 
was all over. Some allowance must be made for 
this witness, who was only a school boy (p. 137, 
11. 20 30). But for this very reason counsel for 
the defendant should not have been allowed to 
lead him on this vital point at issue.

III.
THE TRIAL JUDGE ERRONEOUSLY RE­

FUSED TO STRIKE OUT CERTAIN EVI­
DENCE.

The defendant on its case in rebuttal recalled a 
witness by the name of John A. Rider and asked 
him (p. 170, 11. 25-40):

“ Mr. Rider, while you were with him (the 
engineer) did he appear to you to be a bright 
or a dull man?”

He answered:
“ Well, of course, everybody has their 

opmicn. He seemed to be a very sure man in 
my eyes. I  took him as a model.”

The answer was objected to and counsel for 
plaintiff requested that that part of the answer 
which dealt with an opinion and a conclusion be 
stricken out. The Court refused to strike out 
the answer and allowed an exception..

The question was whether the engineer was a 
right or dull man.” The witness said he was 

a very sure” man and that He, the witness, took 
e engineer as a ‘‘model.” Of course that part 

w ich deals with the engineer as being a model 
Mas no  ̂ competent and whether the engineer was 
a snre man or not means nothing and is not the 
SU ject of an opinion of a lay witness. The only 
ground upon which a witness may give an opinion 
8 o matters of ordinary knowledge is that they
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nut only ?m m  within his. TJersonad observation 
btft ttast they come into -proof so blended with the 
opinion to which they give rise that it is receiv­
able in proof as a substitute for a specification of 
the host of eireumstances that called it forth. 
The Supreme Court in the ease of Koccis v. State, 
56 N. J. L., 44, 47, said:

“ A failure to observe this distinction re­
sults at times in the oiler of an ordinary 
witness to give an opinion calling for special 
knowledge merely because he has had actual 
observation of the facts. * * *”

This is just what happened in the case at bar. 
Merely because Mr. Eider had been a fireman on 
an engine on which Mr. Forrester had been an 
engineer did not qualify him to give an opinion 
that Mr. Forrester was a very sure man. A bald 
statement such as this without referring to any 
particular matter surely was not competent. He 
might be a sure man with regard to some things 
and not with regard to others. The witness ought 
to have stated the facts and the jury should have 
been allowed from those facts to draw the con­
clusion whether or not Mr. Forrester was, or was 
not, a very sure man.

Conclusion.
We respectfully submit that the judgment of 

the trial court should be reversed and a venire 
de nova awarded.

ALEXANDER SIMPSON,_  
Attorney of Plaintiff.

GEOROE S. HOBART,
Of Counsel.

Dated March 3, 1916.
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H e l e n  M in g o s , Adm in istratrix 
o f L e o n a r d  M i n g o s , de 
ceased,

Plaintiff-Appellant,

vs. On A ppeal.

Th e  C e n t r a l  R a i l r o a d  C o m ­
p a n y  o f  N e w  J e r s e y , 

Defendant-Appellee.

BRIEF f o r  t h e  c e n t r a l  r a i l r o a d  c o m ­
p a n y  O F N E W  J E R S E Y , D E F E N D A N T -  
A PPE L L E E .

This action was instituted to recover damages 
sustained by the next of kin of Dr. Leonard Mingos, 
who met his death on November 2, 1910, at Hibernia, 
New Jersey. At that time he was riding in a car­
riage drawn by a horse along a public road parallel 
with and a few feet from a single track branch of̂  
the Central Railroad of New Jersey. As the result 
of the blowing of a whistle attached to one of the 
railroad company’s locomotives, the horse became 
frightened and ran away. Dr. Mingos was thrown
from the carriage and sustained injuries resulting in 
his death. s

It was alleged in the complaint that the whistle 
was negligently blown in:

“ That it (the defendant) did not use reason­
able care to blow the said whistle at a lawful 
piace and did not use reasonable eare t.n hlnw
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the said whistle in a reasonable way, but on the 
contrary the defendant by its servants and 
agents blew the said whistle at an unlawful 
place and carelessly and negligently caused the 
said whistle to sound in a loud and unusually 
long and frequent manner, knowing that the 
horse aforesaid was being frightened thereby 
and continued so to sound the said whistle after 
it knew the said horse was being frightened 
thereby ” (Rec., p. 5).

The case has been tried twice. The first trial 
resulted in a verdict for the plaintiff, but the judg­
ment entered thereon was reversed by this Couit
upon the ground that the evidence was insufficient
to justify an inference of negligence (Mingos vs. 
Central R. R. Co., 84 N. J. L. 677). The second 
trial resulted in a verdict for the defendant. By 
this appeal the plaintiff seeks to have the judgment 
entered thereon reversed because of the admissions 
and the exclusions of evidence set out in the grounds 
of appeal (Rec., pp. 1-3).

P O I N T  1.

The first ground of appeal deals with a question 
put to Dr. Joséph M. Rector, a witness called by the 
plaintiff on rebuttal. On her main case the plain­
tiff called Charles R. Forrester, the engineer who 
operated the locomotive wThich caused the accident 
(Rec., p. 68). Forrester testified that his memory 
was entirely gone; that he had an attack of epileptic 
seizures just after this accident occurred, but as be 
remembered, did not have epilepsy while working 
as an engineer (Rec., pp. 68-69). The de en an
called Dr. W. J. Arlitz, who examined Forrester
about a month before the trial. Dr. Ar i z es 1 
that at the time of his examination Forrester was 
suffering from a profound loss of memoiy,
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had chronic uraemic intoxication, calcification of 
the cerebral blood vessels and a blood pressure of 196 
(Rec., p. 96). He also testified that the purpose of 
his examination was to determine whether or not 
Forrester’s mental condition would permit him to 
testify as a witness, and that in his judgment it did 
not (Rec., pp. 99, 100).

The defendant’s purpose in producing this testi­
mony is obvious. Forrester had blown the whistle 
which was alleged to have caused plaintiff’s intes­
tate’s death. An unexplained failure to produce his 
evidence before the jury would have unquestionably 
prejudiced its case. Dr. Arlitz was called to explain 
the failure to produce him.

On rebuttal, the plaintiff called Dr: Frederick W. 
Flagg, who testified that he had treated Forrester in 
July, 1910, that is, prior to the accident, for a con­
vulsion (Rec., p. 143); that at that time he came to 
the conclusion that the man had epilepsy, and that 
he still had reason to believe he had epilepsy (Rec 
p. 147).

Dr. Rector did not examine Forrester. He was 
called as an expert. The record discloses the follow­
ing (p. 159):

Q. Doctor, suppose a man sixty-six years of 
age of (sic) July 29, 1910, had a convulsion; 
suppose that in August of the same year he also 
had a convulsion, suppose that on the 29th of 
October year (sic) he was suffering with chronic 
uraemic intoxication, calcification of his cerebral 
blood vessels, and had a profound loss of 
memory, that his judgment was faulty and his 
mental processes were perverted because of the 
calcification of his blood vessels and the uraemic 
intoxication, in other words, the two physical 
conditions have brought about a mental state, 
and that his judgment is bad because he has 
profound loss of memory, and judgment is 
based upon memory; and suppose that this man 
in this condition that I have described had a 
convulsion in July and in August, 1910; in your 
P̂lni0*J what would be his mental condition on 

t-ne 2nd of November following the two convul- 
sions, assuming that he was in the condition 
described here on the 29th of October, 1914:?
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Mr. Smith: I object unless Mr. Simpson can 
definitely state the nature of the convulsions 
which this man had.
Q. Suppose they were convulsion of an epi­

leptic nature?
Mr. Smith: I object on the ground that Mr. • 

Simpson cannot ask Dr. Rector to form an 
opinion on the opinion of another person. 
That is not a hypothetical question at all. It 
is not proper evidence, and it is nothing but 
hearsay. Also there is only proof of one con­
vulsion; that was in July, 1910.

Mr. Simpson: We limit it to one convul­
sion, July, but I will say he had a convulsion 
and at that time he was suffering with epilepsy.

Mr. Smith: I object on the ground it is not 
rebuttal; second, there is no proof in case so 
far as this man is concerned, that this patient 
was suffering with epilepsy.

The Court: I will sustain the objection.

The obvious purpose of this testimony was to 
create the impression that the defendant had em­
ployed an unfit engineer, an epileptic, and this was 
sought to be done, not by direct proof that the 
engineer at the time the accident occured was 
actually sick or that he performed his duty im­
properly, but indirectly, and in such a way that 
the conclusion that he did would be suggested with­
out any foundation on which to rest.

The issue as to the engineer’s physical condition 
at the time the accident occurred was not raised 
by the pleadings. There is no allegation that de­
fendant had employed an improper engineer. This 
testimony was, therefore, irrelevant.

But even if the fact sought to be elicited by t e 
testimony had been a proper one for the considera­
tion of the jury, the strict rules of procedure re­
quired plaintiff to prove it on her main case. It was 
entirely within the discretion of the trial Court, 
therefore, to determine whether or not to admi 
proof of it on rebuttal, and the exercise of that 
discretion is not re viewable on appeal (Crosby vs. 
Wells, ?3 N. J. L. 790).
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If this evidence was not properly part of plain- 
tiff’s main case, because it did not tend to establish 
a fact relevant to the issue, the burden of proving 
which rested upon plaintiff, the trial Court was 
clearly right in excluding it on rebuttal. The only 
evidence as to Forrester’s condition introduced by 
defendant related to the time of the trial in Novem­
ber, 1914. This question related, to his condition at 
the time of the accident in November, 1910. In­
stead of seeking to contradict the evidence intro 
duced by defendant, it assumed the facts estab­
lished thereby. It was not, therefore, evidence 
which the plaintiff was entitled to offer on rebuttal 
as of right, for it was not evidence made necessary 
by the defendant’s case (Wigmore on Evidence 
§ 1873).

But if the question was proper, and the exclusion 
of the answer technically erroneous, it is clear that 
the error did not affect the substantial rights of the 
plaintiff. Dr. Rector was permitted to contradict 
Dr. Arlitz’s diagnosis of chronic uriemic intoxication, 
and to testify that the symptoms exhibited by 
Forrester showed that he was suffering from epilepsy 
(Ree., pp. 161, 162). Forrester himself testified on 
the plaintiff’s main case that he suffered from epi- 
epsy (Ree., p. 69). Dr. Flagge testified that 
Forrester’s epilepsy had manifested itself prior to the 
accident (Ree., p. 147).

POINT 2.

Ihe witness Russel Harper produced by the de 
en ant was asked the following question on re 
direct-examination: “ Did you tell him, at tha 
me, that whistle as blown, was of the same kin. 

tyou had heard on other days there.” Obiectioj 
s made that the question was leading, but th

T  ° Vr U]ed (ReC" p- 139>- The over
second th?  ob;,ectlon 1S made the basis of th. second ground of appeal.
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Oh his direct-examination, Harper testified that 
he heard the whistle which was alleged to have 
caused the accident and that compared with 
whistles of the same train he had heard on other 
days there, it sounded just the same (Rec., p. 137,
138) . It also appeared that he had been subpoenaed 
by the plaintiff on the previous trial but had not 
been placed on the stand (Rec., p. 138).

On cross-examination his attenton was directed 
to a statement made to the person who had sub­
poenaed him for the prior trial on behalf of the 
plaintiff. This statement was consistent with that 
made on his direct-examination, and he admitted 
that he had made it (Rec., p. 138).

On redirect he was asked whether he had told Mr. 
Simpson, plaintiff’s counsel, in the court room, at 
the prior trial, that the whistle as blown was of the 
same kind that he had heard on other days The 
objection was made that the question was leading, 
and the trial Court overruled the objection (Rec., p.
139) . The witness answered that he had. That 
the substantial rights of the plaintiff were not 
injured by this answer is clear. The witness had 
already testified that in fact the whistle was the 
same as he had heard on other occasions. The jury, 
moreover, could have inferred that since the wit­
ness had been in court at the previous trial and 
was not placed on the stand by the plaintiff, then 
or at the present trial, that he must have told 
counsel that the whistle was similar to others that 
he had heard.

But even if he had believed that there was a dif­
ference between the whistles he had heard before 
and the one which he heard on the day of the acci­
dent, even if he believed that the one on the day of 
the accident was louder, that fact would have been 
insufficient to justify the inference that the whistle 
was negligently blown. When he heard the whistle 
he was at the Hibernia store (Rec., pp. 137, 138). 
The store is approximately 1,700 feet from where the 
whistle was blown (Rec., p. LOO). Mingos vs. Cen­
tral R. R. Co., supra.
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But since the only objection to the question was 
that it was leading, the action of the trial Court in 
permitting it to be answered is not reversible on ap­
peal. The permission of leading questions to a wit­
ness, on direct-examination is in the discretion of 
the Court, and no ground for reversal (Chambers vs. 
Hunt, 2 Zab. 552; Trenton Passenger Ry. Co. vs. 
Cooper, 60 N. J. L. 219; Wigmore on Evidence, 
§^0).

P O IN T S  3 A N D  4.

The Court permitted the witness John A. Rider to 
answer the following question:

“ Mr. Rider, while you were with him did he 
appear to you to be a bright or a dull man?” 
(Rec., p. 170).

The question related to Forrester, the engineer 
and was asked on surrebuttal, after the evidence 
showing an epileptic seizure, prior to the accident 
had been admitted. Rider was the fireman on the 
locomotive. He had worked with Forrester, On and 
off, for a period of three years and steadily for over 
two years prior to the accident. The manifestation 
of Forrester’s illness at the time of the trial was 
mental. It, therefore, became natural for the de­
fendant to show’ whether or not the convulsion in 
July prior to the accident had affected his condition 
so as to impair his ability to perform his duty as an 
engineer.

There was no objection to the question and the 
witness answered, “ Well, of course, everybody has 
their opinion. He seemed to be a very sure man, 
in my eyes. I took him as a model.” After the 
question had been answered, counsel for plaintiff 
said:

“ I object to that, and ask that he took him 
as a model be stricken out as not competent
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testimony, and that a sure man means nothing, 
and is not the subject of an opinion, under the 
State vs. Koccis ” (Rec., p. 170).

Since there was no objection to the question prior 
to its being answered, there was no error in per­
mitting it to be answered.

Moreover, the evidence sought to be elicited by 
the question was competent. The witness was asked 
to state an inference drawn by him from facts 
within ordinary knowledge occurring in his pres­
ence. This is permissible under our cases {Koccis 
vs. State, 56 N. J. L. 44; Castner vs. SliJcer, 33
N. J. L. 507; Murphy vs. North Jersey St. Ry. Co., 
81 N. J. L. YOG). The Court, therefore, was justified 
in refusing to strike out the answer.

But even if the question had called for testimony 
which would have been inadmissible over prompt 
objection, the failure to object until after it was 
answered justified the refusal of the trial Court to 
strike out the answer {State vs. Hummer, 73 N. J. 
L. 714; State vs. Murphy, 87 N. J. L. 515, 523).

Whatever effect this answer may have had upon 
the jury, however, was destroyed by the Court’s 
charge. The only bearing upon the case which the 
answer had was in regard to the effect of the en­
gineer’s epilepsy. The Court charged the jury not 
to take that into consideration at all in determining 
whether or not the defendant had been guilty of 
negligence (Rec., pp. 175, 176).

It is submitted that the judgment below should 
be affirmed.

Charles E. Miller, 
George H olmes,

Counsel for Defendant-Appellee.

(S726U)
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Notice and Grounds of Appeals. 
(Filed Nov. 5, 1915.)

Hudson County Circuit Court.

Ce n t r a l  R a il r o a d  C o m p a n y  o f  Grounds of

To George Holmes, Esg ., Attorney o f  Defendant.
Take notice, that the plaintiff appeals to the 

Court of Errors and Appeals from the whole of the 
judgment entered in this cause, on the following 
grounds:

The following questions were overruled:
To the witness, Dr. Joseph M. Rector:

1 . Doctor, suppose a man 66 years of age on 
July 29, 1910, had a convulsion; suppose that 
in August of the same year he also had a con­
vulsion; suppose that on the 29th of October, 
that year, he was suffering with chronic urae­
mic intoxication, calcification of his cerebral 
blood vessels, and had a blood pressure of 196; 
that he had a profound loss of memory; that 
his judgment was faulty, and that his mental 
processes were decidedly perverted because of

H e l e n  M in g o s , A d m in is t r a t r ix , 
& c ., o f  L e o n a r d  M in g o s ,

Plaintiff-Appellant,

N e w  J e r s e y ,
Defendant-Respondent.

vs.

On Appeal from  
Hudson County 
Circuit Court. 
Notice and

Appeal.



NOTICE AND GROUNDS OF APPEALS

the calcification of his blood vessels and the 
uraemic intoxication; in other words, the two 
physical conditions have brought about a men­
tal state and that his judgment is bad because 
he has a profound loss of memory, and judg­
ment is based upon memory; suppose that this 
man, in this condition that I have described 
had a convulsion in July and in August, 1910, 
in your opinion, what would be his mental 
condition on the 2d of November, 1910; that 
is, in November following the two convulsions, 
assuming that he was in the condition described 
here on the 29th of October, 1914.

Mr. S m it h — I  object unless Mr. Simpson can 
definitely state the nature of the convulsions 
which this man had.

Suppose they were convulsions of an epileptic 
nature?

Mr. S m it h — I object on the ground that Mr. 
Simpson cannot ask Dr. Rector to form an 
opinion on the opinion of another person. That 
is not a hypothetical question at all. I t is not 
proper evidence, and it is nothing but hearsay. 
Also, there is only proof of one convulsion 
that was in July, 1910.

Mr. S im p s o n — We will limit it to one con­
vulsion. We will limit it to one convulsion in 
July, 1910. And I won’t call it an epileptic 
convulsion, but I will say that he had a con­
vulsion, and at that time he was suffering with 
epilepsy. ^

M r. S m it h — I  o b je c t  o n  th e  g ro u n d  th a t it  is^  
r e b u tta l;  se co n d , th e re  is  n o  p roof in  th is  case, 
so  fa r  a s  th is  m a n  is  co n cern ed , th a t  th is  pa­
t ie n t  w a s  su ffe r in g  w ith  ep ile p sy .
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The following questions were admitted:
To the witness Russel Harper:

2. Did you tell him, at that time, that 
whistle, as blown, was of the same kind that 
you had heard on other days there?

10
To the witness, John A. Rider:

3. Mr. Rider, while you were with him, did 
he appear to you to be a bright or a dull man?

The following answer' was not stricken out:
By the witness, John A. Rider:

4. Well, of course, everybody has their 
opinion. He seemed to be a very sure man, in 
my eyes. I took him as a model.

COLLINS & CORBIN, 20 
Attorneys of Plaintiff-Appellant.

Nov. 1 , 1915.
Endorsed:

Service of a copy of within notice and grounds of 
appeal acknowledged this first day of November,
1915.

CHARLES E. MILLER,
Attorney of Respondent.

30

40
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COMPLAINT.

(Filed Oct. 21, 1912).

CIRCUIT COURT OF THE COUNTY OF 
HUDSON.

10 ---------------------------------------------------

H e l e n  M in g o s , Administratrix of 
the Estate of Leonard Mingos,
Deceased,

Plaintiff, 

vs.

C e n t r a l  R a il r o a d  o f  N e w  J e r ­

s e y ,
oq Defendant.

The plaintiff who resides in Denville, Morris 
County, New Jersey, says that:

1 . The defendant is now and was at all times 
hereinafter mentioned a corporation existing un­
der and by virtue of the laws of the State of New 
Jersey.

2. The said defendant on the second day of No- 
30 vember, 191.0, at Hibernia, in the County of Mor­

ris, operated a steam railroad in which it used 
locomotives and cars.

3. That the defendant by its servants and agents 
on the date aforesaid by blowing a locomotive 
whistle frightened a horse drawing a carriage in 
which Leonard Mingos, intestate of the plaintiff, 
was riding, at Hibernia, aforesaid, and the horse 
by reason thereof ran away and threw the said 
Leonard Mingos out of the carriage and he was

40 then thereby killed.
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4. That the defendant by its servants and agents 
negligently blew the said whistle which frightened 
the said horse and caused the said horse to run 
away.

5. That the negligence aforesaid of the defend­
ant by its servants and agents consisted in this: 
that it did not use reasonable care to blow the 
said whistle at a lawful place and did not use 
reasonable care to blow the said whistle in a rea­
sonable way, but on the contrary the defendants by 
its servants and agents blew the said whistle at 
an unlawful plac e and carelessly and negligently 
caused the said whistle to sound in a loud and 
unusually long and frequent manner, knowing 
that the horse aforesaid was being frightened 
thereby and continued so to sound the said whistle 
after it knew the said horse was being frightened 
thereby.

6. That the plaintiff brings into Court Letters 
of Administration granted on the Estate of the 
said Leonard Mingos by the Surrogate of the 
County of Hudson an d makes profert of the 
same.

7. That the said Leonard Mingos left him sur­
viving Helen Mingos, a widow, and the following 
named children: next of kin, Leah Aronstein, 
Bessie Mingos and Joseph Mingos, who have suf­
fered pecuniary loss and damage by reason of the 
death of the said Leonard Mingos.

8. That the within action is commenced within 
two years from the date of the death of the said 
Leonard Mingos.

The plaintiff demands twenty-five thousand 
($25,000) damages.

ALEX. SIMPSON, 
Attorney of Plaintiff.

10

20

30

40



6

10

20

ANSWER.

(Filed November 7, 1912). 
CIRCUIT COURT OF THE COUNTY OF 

HUDSON.

H e l e n  M in g o s , Administratrix of 
the Estate of Leonard Mingos, 
Deceased,

Plaintiff, 

vsl

T h e  C e n t r a l  R a il r o a d  C o m p a n y 1 

o f  N e w  J e r s e y ,
Defendant.

Answer.

The answer of The Central Railroad Company 
of New Jersey, a corporation of the State of New 
Jersey, having its principal office for the trans­
action of business in the City of Jersey City, 
County of Hudson and State of New Jersey, says:

1. I t  a d m its  th e  a lle g a t io n s  o f  P aragrap h s 1 

30 an d  2 o f  th e  c o m p la in t.

2. I t  has no information as to the matters and 
things contained in Paragraph 3 of the complaint.

3. I t  denies that its servants, agents or em­
ployees negligently blew a whistle as set out in 
the fourth paragraph of the complaint.

4. I t  d e n ie s  th e  a lle g a t io n s  co n ta in ed  in  P ara ­

g ra p h  5.
5 . I t  h a s  n o  ^ in form ation  as to  th e  m a tter s  and 

4 0  t h in g s  s e t  o u t  in  P a r a g r a p h  7.
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RULE FOR JUDGMENT

6. As a separate defense this defendant says 
that this is an action by an administratrix for 
injuries caused by the wrongful act, neglect or 
default of a railroad company owning and oper­
ating a railroad within the State of New Jersey 
resulting in the death of her intestate and that 
said action was not commenced and sued within 3 
one year next after the death of her intestate.

GEO. HOLMES,
Attorney of Defendant.

RULE FOR JUDGMENT.
This action was tried before Judge Luther A. 

Campbell with a jury at the Hudson Circuit, on 2 
November the 24th, 1914.

This cause having been heard and submitted to 
the jury they returned their verdict as follows:

They say they find for the defendant and against 
the plaintiff.

Whereupon it is adjudged that the defendant re­
cover of the plaintiff its costs which are taxed at 
fifty-nine dollars and ninety-nine cents ($59.99). 

Judgment entered November 28th, A. D. 1914. 30
LUTHER A. CAMPBELL,

Judge.
Attest:

John J. McGovern,
Clerk.

40
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RETURN.
Filed Nov. 29, 1915.

The answer of Luther A. Campbell, Esquire, 
Judge of the Circuit Court, holden in and for the 
County of Hudson, and within named, the record 

10 and proceedings of the plaint whereof mention is 
within made with all things touching the same, I 
send to the Judges of our Court of Errors and Ap­
peals of the last resort of all causes at Trenton,
N. J . , at the day and year within contained, in a 
certain schedule to this appeal annexed as within 
I am commanded.

LUTHER A. CAMPBELL,
Judge.

20

30

40
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WILLIAM HARGRAVE—Direct

TESTIMONY.

W il l ia m  H a r g r a v e , sw o r n .

Direct examination by Mr. Simpson.
Q. Mr. Hargrave, what is your occupation?

A. Photographer,
Q. And your office and place of business is across 

the street, isn’t it, from the Court House? A.
Yes, sir.

Mr. S m it h—You mean here, in Jersey City?
Mr. S im p s o n —Yes.

(j. Did you make this picture? A. Yes, sir; that 
is made by myself.

Q. Do you remember the date you made it? A. 20 
I can refer to my memorandum and give you that, 
yes, sir.

Q. W hat date was that? A. September 4, 1914.
Q. And does this picture correctly portray the 

scene at the place that you took it—I mean by that, 
has the plate been doctored or fixed up in any way?
A. Not anything done from it whatever.

Mr. S im p s o n — J u st  m a rk  th a t  fo r  id e n t i f i­
c a t io n . 30

Picture marked A for identification.

Q. Is this also a picture made by you at the 
same time? A. Yes, sir.

Q. Does that correctly portray the view as taken 
by you, without any doctoring or altering of the 
plate or anything of that kind? A. Correct print 
from the plate without any alterations whatever.

Picture mar ked B for identification. 40
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MRS. LEONORE AARENSTEIN—Direct

Q. I ask you this same question about that pic­
ture? A. Same answer.

Picture marked C for identification.

Q. Showing you still another picture, did you 
.Q make that picture? A. Yes, sir.

Q. And does that correctly represent the scene as 
taken by your camera, without any alteration of 
the plate or— A. Direct from the plate as it is 
made.

Q. Now,;when you took this'picture did you have 
your camera on the railroad track directly opposite 
the point where the animal is? A. Yes.

Picture marked D for identification.

‘¿0 Mr. S im p s o n —That is  a ll.

Mr. S m it h —As long as the pictures are not 
offered in evidence I have no questions.

M r s . L e o n o r e  A a r e n s t e in , sw o rn .

Direct examination by Mr. Simpson.

Q. Mrs. Aarenstein, you are the daughter of the 
late Dr. Mingos? A. Yes, sir.

30 Q. You are a married lady? A. Yes, sir.
Q. Living with your husband? A. Yes.
Q. Now, in November, 1910, where were you 

living? A. In Denville, New Jersey.
Q, Denville, in Morris County? A. Yes.
Q. Was your father visiting with you? A. Yes, 

sir.
Q. Were you out driving on the 2nd of Novem­

ber with your father? A. Yes, sir.
Q. Did you go to a place called Hibernia? A.

40 Yes.
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MRS. LEONORE AARENSTEIN—Direct

Q. What were you driving, what kind of a rig?
A. Horse and runabout.

Q. And did you turn back from Hibernia? A.
Yes.

Q. To go to Rockaway? A. Yes, sir.
Q. Now, what road did you go on? What road 

did you drive on, the road from Hibernia to Rocka- i0 
way? A. Yes, sir.

Q. Dirt road? A. Yes.
Q. Are the Central Railroad tracks near that 

road? A. Very near most of the way.
Q, I show you a picture marked A for identifica­

tion and ask you whether that correctly portrays 
the road and the railroad track as it was on the day 
that you were driving, with the exception of the 
foliage on the trees? A. It does, exactly.

20
Mr. S im p s o n—I offer this in evidence.
Mr. S m it h—I do not object now. You can 

go ahead. I am satisfied.
Photograph marked Exhibit P 1.

Q. I show you a photograph marked B for iden­
tification, and ask you whether that correctly por­
trays the situation in the vicinity of the point that 
you were driving at the time of the accident?
A. It does. 30

Mr. S im p s o n — I offer that in evidence.
Photograph marked P 2.

Q. I show you a photograph marked D for iden­
tification, which has been referred to by. Mr. Har­
grave as having been taken when his camera was 
on the track directly opposite the point where the 
animal shows on the picture. Does that correctly 
represent the road and vicinity on which you were 
driving? A. It does, exactly. 40
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Mr. Simpson—I offer it in evidence.
Photograph marked Exhibit P 3.

Q. Now, Mrs. Aarenstein, can you by referring 
to these photographs, point out which direction 
you came along with your horse that day? A. Yes, 

10 sir; I was coming from there down towards this 
way.

The Court—Can you not talk louder, I 
don’t know that the jury can hear you. 
I cannot hear. Does the jury hear the 
witness?

A Juror—I do not hear.

Q. Prom this point which I have marked C to 
the point which I marked D, that is the direction 

20 you were going? A. Yes, sir.
Q. Is that right? A. Yes, sir.

_ Q. Now, did anything happen as you were driv­
ing along the road from the point C toward the 
point D—anything happen? A. Yes, sir.

Q. Well now, what is the condition of the road? 
is it level, is it high there, a slight incline, or a 
steep incline, or a steep decline or a slight decline, 
or does the road run level from the point 0 to the 
point D? A. A slight decline.

30 Q. A slight decline? As you got any where along
this road did anything happen? A. Yes, sir.

Q. Where were you? Can you point out on this 
photograph where you were when you say some­
thing happened? A. Exactly where that car is.

Q. Where this automobile is—right there? A. 
Yes, sir.

Q. What happened as you got to the point w ere 
the automobile is? A. When I got just before that 
point I saw the train coming down there (mdi- 

4:0 eating).
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Q. Saw the train coming from the direction of D?
A. Yes, sir.

Q. Now, just a moment. You gentlemen will 
take these and follow this with some degree of in­
telligence. (Hands three photographs to the jury.) 
While the gentlemen are looking at those I will show 
you a photograph, which I evidently overlooked, ^  
marked 0 , and ask you whether that correctly re­
presents the condition at the time of the accident?
A. Very good, yes, sir.

Q. And how about these ties? A. These ties 
were not there, nor the leaves were not there; it 
was quite em pty.

Photographed Exhibit P 4 and handed to 
the jury.

Q. Now, Mrs. Aarenstein, you said that as you 
got to a certain point which you marked something 
happened? Who was driving the horse? A. I 
was.

Q. Was your father sitting on the right hand or 
left hand side? A. On the right hand side, I 
think.

Q. Who was nearer to the railroad, your father 
or yourself? A. I was.

Q. Now, what happened, as you say? A. Pardon 
me?

Q. As you say you got on the top? A. I  don’t 
quite remember whether I was—on which side of 
the carriage 1 was on, because I drive on the right 
hand side and sometimes on the left, and I don’t 
remember that.

Q. What did happen on that day? Just describe 
what happened? You say something happened? 
A. When I was just—before I got quite to the top 
of the hill I saw the train coming along slowly—I

20

30

40
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saw it, that was all; and when it was directly 
opposite the whistle blew, long and loud.

Q. Well, did you look when the whistle blew? 
Did you look towards the train? A. I did, because 
it was very long and it was unusally long, and I 
looked and I saw the man’s face looking out of the 

13 cab window to me.
Q. After it blew loud and long and it attracted 

your attraction and you looked at the train and saw 
the man looking at you,¡what if anything did your 
horse do, after that first blast? A. Stopped trotting 
and just stopped, startled.

Q. How did it show this being startled? What 
did it do that you say it was startled? How did it 
act? A. Crounched.

Q. W hat do you mean by crounched; did it 
^  throw up its head?

Mr. Smith—I object.

Q. W hat do you mean? You will have to tell 
these gentlemen what you mean by crounched. 
You say it did something. Now will you describe 
to them what it did? A. Pulled itself together as 
a horse does when it is very much startled.

Q. After that did anything happen?

30 Mr. Smith—I object and ask that the last
part of the answer be stricken out as a 
conclusion on the part of the witness.

The Court—I will not strike it out.

Q. Did anything happen different than what you 
have described? Did anything else happen? A. 
There was another very long, very loud blaNst of the 
whistle.

Q. W hat happened if anything after that second 
40 blast and after you say what occurred after the
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first blast? A. Why, the horse jumped, reared and 
plunged ahead.

/ Q. W hat did you do? A. Held on.
Q. W hat happened? A. She went tearing down 

the road and threw us out.
Q. How far did it go? A. Around two curves— 

perhaps one block or two blocks, I don’t know.
Q. Then what happened; who was thrown out of 

the carriage? A. Both of us, my father and my­
self.

Q. Where was your father thrown? A. Along 
the road, in the rocks.

Q. Eh? A. By the side of the road, in the 
rocks.

Q. In the rocks? A. Yes.
0, Was he conscious or unconscious? A, Un-
^  . 20 conscious.
Q. Now, how long had you owned this horse 

that you were driving that day? A. About five 
years.

Q. W hat was the name of the horse? A. Jet.
Q. Had you ever driven it in the vicinity of rail­

roads before, where there were railroad trains pass­
ing and whistles being sounded? A. Always.

Q. Did it ever show any signs of fear before?
A. Always drove him all over—no, sir.

Q. Had you ever heard railroad trains whistle  ̂
before this train yourself? A. Yes.

Q. Frequently? A. Yes, sir.
Well, now, will you describe this whistle that 

you heard this day, as to whether it was like the 
other railroad whistles that you heard, or whether 
there was any difference in it? A. I t seemed very 
much longer and very much louder.

Q. Than what? A. Than any whistles I had 
ever noticed before.

Q. What was its characteristic as to length and ^0
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loudness; was it a continuous or interrupted 
whistle or what kind of a whistle was it? A. I 
don’t know, it was so piercing.

Q. Piercing? A. Yes.
Q. Now, after the accident, after you were both 

thrown out what then happened? A. Well, after I
10 came to and I saw my father laying there I went 

out in the road to see if I could find anybody, and 
by that time the horse was out of sight, and after 
a while two women came along and I asked them 
if they would take us to a doctor, and they said 
no, and then they went away.

Q. And then what happened? A. Then the next 
thing the train evidently had gone to Hibernia and 
come back.

2q Mr. Smith—I object to it aud ask to have it
stricken out.

Mr. Simpson—I consent.
The Court—It may be.

Q. It came back? A.‘The train came back and the 
trainmen came up, and I asked them if they would 
take my father down to Rockaway. They refused, 
but they did take the robes of the carriage that 
were thrown out and left those at the station.

30 , ., .
Mr. S im p s o n — I am  w il l in g  to  h a v e  tnat

stricken out.
Q. How was your father transported home? A. 

By private automobile.
Q. Where was he taken when he was taken? A. 

To Dr. Flagg’s office, Rockaway.
Q. From there where was he takeD? A. To my

home in Denville.
Q. Did he ever regain consciousness? A. JNo, 

sir.
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Q How long after did he die? A. The next day 
at 12.30.

Q. Did you have any other physician besides Dr. 
Flagg? A. Dr. Abbey from New York.

Q. As a surgeon? A. Yes, sir.
Q. W hat time of the day was it when the acci­

dent happened? A. About half past three.
Q. With reference to the trees, were the leaves 

on the trees or were the trees bare? A. No, sir; it 
was bare.

Q. No leaves on the trees? A. No, sir; very 
few.

Q. Was it a clear day or was it a cloudy day or 
a f°ggy day? A. It was a clear day.

Q. How plainly could you see the engineer or the 
man that was leaning out of the cab looking di 
rectly at you—how plainly could you see him? A. 
As plainly as I see you.

Q. Could you estimate how far away he was from 
you when these whistles sounded, in distance? A. 
Not very far. I don’t know distance, but just a 
little way.

Q. Just a little way? A. Yes.
Q. You would not attempt to estimate any dis­

tance? A. I could not.
Q. What was your father’s profession? A. He 

was a physician.
(¿. He was just visiting you, wasn’t he? A. 

Yes.
Q. At the last trial you were asked by the Court: 

“as,I understand at the time the whistles were blown 
(page 11) when you say your horse was opposite the 
locomotive, how far was the locomotive from the 
horse, that is, how near did the railroad run to the 
carriageway on which you were driving on that 
point?” Now, you have said now that you would 
not attempt to estimate distances. At that time

10

20

30

4 0
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you answered: “ I am no judge of distances, but I 
should think about thirty feet perhaps, or twenty 
feet.” Does this refresh your memory at all as to 
what the distance was between the locomotive and 
your horse? A. I think so.

Q. Well, I mean could you tell us—could you tell 
these gentlemen how far that locomotive was away 
from you when the whistle blew? A. A little fur­
ther than across this room—twice as far.

Q. As across this room. You mean from where 
you sit to that wall? A. Yes.

Mr. S m it h —Twice as far.
Q. Now, after the horse bolted, you were trying, 

of course, to control your horse, weren’t you?

20 Mr. S m it h—I object to it as leading.
Mr. S im p s o n —I will withdraw it.

Q. After the horse bolted what did you do? I 
am asking you particularly in reference to any ob­
servation you made of the train. Did you see 
where the train went, whether it stopped or whether 
it continued, or anything of that kind? A. After 
the horse bolted? No, I was watching the horse.

30 By the Court.
Q. Which direction was the train going, Mrs. 

Aarenstein? You are showing on the photograph 
from C to D. Let us have that photograph. Where 
you marked C, D?

Mr. S im p s o n—Yes.
Q. As I understand you say you were proceeding 

from C to D? A. Yes, sir.
Q. Which way was the tram proceeding? A. 

This way.40
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Q. The opposite direction — from D to C? A.
Yes, sir.
Cross-examination by Mr. Sm ith.

Q. Mrs. Aarenstein, you were driving from Hi­
bernia to Rockaway? A. Yes, sir.

Q. Is that right? Now, the road from Hibernia 
crosses the railroad twice, doesn’t it, right in the 
town? A. I don’t know, sir.

Q. You say you are so familiar with the scene of 
this accident that you can identify all these pictures 
as showing the true condition at that time; don’t 
you know about the road?

Mr. Simpson—I object to it as being argu­
mentative, and second, on the ground it 
misstates the evidence. She does not 9q 
say she is familiar with the vicinity; she 
is familiar enough to identify these 
pictures, and none of these photographs 
show it crosses the track twice, and I 
object to the question as assuming a fact 
not in evidence.

The Court—I will permit the question.

A. I think the roads where the pictures are taken 
is this side of Hibernia, where the crossings are 30 
supposed to be, and I don’t know how it is in H i­
bernia. These pictures are considerably this side 
of Hibernia; I mean toward Rockaway.

Q. How far? A. A half a mile, or a mile.
Q. Just outside of the town? A. I don’t know 

the distance, outside.
Q. How far is it from the store? A. I should 

judge a half mile, or a mile.
Q. You passed the store? A. Yes, four years 

ago. 40
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Q. Certainly. You saw this place of the scene 
of this accident, four years ago? A. Yes.

Q. Yet you can identify, and say that these 
photographs truly represent the scene of the acci­
dent. Now, if you are so familiar with them as to 
say they truly represent the scene of the accident, 

1 couldn’t you remember back as to whether or not 
the road crosses in front of the store? A. I have 
been up where the pictures have been taken, since 
then, but not where the crossings are.

Q. You can see the crossings from that place? 
A. No, sir.

Q. Why? A. I don’t know why, but you can’t; 
at least I did not.

Q. Why? Are they too far away? Are they 
hidden? A. I think they are too far.4> A

Q. You think they are too far? A. I think so; 
yes, sir.

Q. Really do. I show you a picture and ask 
you from your memory if that correctly represents 
a scene up there?

Objected ̂ to. Objection withdrawn.

Q. That shows the view of the road running 
from the point of the accident to Hibernia, doesn t 

30 it? A. Where is the crossing?
Q. The crossing? I didn’t ask you about that. 

I ask you again; see if you can answer my ques­
tion; this shows, doesn’t it, a view of the road from 
the point of the accident toward Hibernia? A. 
Yes, sir.

Q. Sure of that, are you? A. There is the 
church.

Q. There is the church? A. Yes, sir.
Q. Because there is a church on the picture? Is 

40 the church in Hibernia? A. I hope so.
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Q. I don’t want you to hope, madam. I want 
you to know. Recognize it, don’t you? A. It is 
the picture, yes.

Q. Yes. Do you see the railroad tracks there? 
A. Yes, sir.

Q. They curve now. Does the road cross the rail­
road tracks just the other side of this red building, 
as you come towards Rockaway? A. I cannot see 
that.

Q. I ask you, to your memory, does it? A. I 
don’t know.

Q. Well, do you think, Mrs. Aarenstein, that 
you really recall the scenes of this road so that you 
can testify that these pictures truly represent the 
scene there? A. I certainly do where the horse was 
frightened and where I was thrown out, I know 
perfectly.

Q. And the rest of it your mind is sort of blank? 
A. I have not been there for two or three years, 
and then only once or twice in my life.

Q. Taking the time you were there in four years, 
how many times have you driven over this road?

A. Once or twice.
Q. You testified at the last trial, didn’t you, Mrs. 

Aarenstein? A. Yes, sir.
Q. You testified truthfully, didu’t you?

Objected to a§ not proper cross-examina­
tion. Question allowed.

A. Yes, sir.
Q. Do you know how far this crossroad is from 

the point of the accident?

Mr. Simpson—I object to it on the ground 
that there is no proof that there is any 
crossroad,

Mr. Smith—I will withdraw the question.

10
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Q. Mrs. A arenstein , th is horse that you speak of, 
w as the horse at all afraid of trains? A . No, sir.

Q. N ot at all? A . No, sir.
Q. I show  you a paper and ask you if  that is 

your signature?

10 Mr. S im p s o n — I object. D on’t answer that
unless the whole paper is shown to the 
w itness.

Mr. S m it h — I didn’t ask her.

Mr. S im p s o n — I object to that. The way to 
prove a docum ent is to show  the witness 
the whole paper, not to show  them some­
th in g  at the end. She is entitled to 
have the whole docum ent. H e cannot 
ask a w itness about a part of a docu­
m ent.

T h e  C o u r t— Show  m e upon w hat you base 
that. I did not know  that was the rule, 
being asked as to w hether what appears 
to be a signature is her signature. She 
is not asked w hether the paper is what 
it  purports to be or not; she is asked 
w hether it is her signature.

Mr. S im p s o n — My reference is to Wigmore, 
and I w ill have to send over to get it. 
Y ou can adm it it  and strike it out later 
if  I show  you that reference.

T h e  C o u r t— I w ill take that position. I 
w ill overrule the objection, subject to 
being stricken out if  counsel shows me 
it is not proper cross-exam ination.

Q. I ask you  if  that is  your signature? A. I 
th ink  it  is— very poor, but I th ink  it is.

40
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Q. I show you this paper and ask you if you have 
seen that before?

Mr. Simpson—I object to that as not proper 
cross-examination, unless it appears that it is 
in some way relevant to her examination. 
She is not a party, you see, to this suit, simply 
a witness, and I object. I cannot tell now—I 
have not seen the paper—whether it is for the 
purpose of contradiction.

The Court—Neither can I, but certainly if 
she does not identify it it could not be used at 
the present time. I will admit the question.

Mr. Smith—She identifies the signature. I 
am asking the whole paper.

Mr. Simpson—Just read that before you an­
swer that.

The Court—One minute. I object to Mr. 
Simpson telling the witness what to do.

Mr. Simpson—I object to his asking—
The Court—I am not going to have any 

more of this argument. When there is objec­
tion to be made it will be made and the Court 
will rule on it. We are spending time of 
Court and jury with argument between counsel 
on these questions. Now, gentlemen, proceed, 
and proceed in an orderly manner.

(Question repeated).
Mr. Simpson—I object to the witness answer­

ing that question until she had an opportunity 
to see what the paper is, the paper being held 
in counsel’s hand, and he simply showing—

Q. I show you the paper.
The Court—She is entitled to have the
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paper to make that examination which will 
permit her to answer that question.

Mr. S m it h —Absolutely no doubt of that, 
sir, and I never held it in my hand; I handed 
it to her.

10 T h e  C o u r t—Suppose you hand it to the
witness and let her make such inspection of it 
as will satisfy her, so she may answer the 
question.

(Paper handed to witness and she examines 
the same).

A. I cannot read all of it.

T h e  C o u r t—Take your time, madam, and 
^  satisfy yourself to that extent, whether you

can answer the question one way or the other.

A. I can only read about one in three words.
Q. That is not what I asked you. I asked you 

whether you had ever seen it before? A. I don’t 
know until I have read it.

Q. You don’t know until you have read it? 
Then go ahead and read it.

30 T h e  C o u r t—Try and read it. If you can
read it, then answer the question; if you can­
not read it then you may have to answer that 
way. (Witness examines paper.)

T h e * C o u r t—Now you understand the ques­
tion?

A. There is one paragraph I cannot read.

(Question repeated).
40 A. Yes, sir.
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Mr. S m it h—I asked it be marked for iden­
tification.

A. You say that I say I have seen all of that 
before?

T h e  C o u r t—You may answer just exactly 
the way you ought to after making the exam 10 
ination.

A. All right, then.

The C o u r t—Mr. Kelley, as soon as you have 
marked it hand it to the witness.

Paper marked E for identification.
T h e  C o u r t—Repeat the question again, 

and pay attention to the question, keep- 
in mind the examination that you made 20 
of that paper and your answer.

(Question repeated).

A. All except the last paragraph.
Q. All except the last paragraph? A. Yes.
Q. And that is the paragraph right over the sig­

nature? A. I don’t remember that. Yes, it is 
over my signature.

Q. How do you know then you have not seen ^  
the last paragraph? A. Because I never made a 
statement like that in my life to any one.

Q. Did I ask you that, Madam?

Mr. S im p s o n—I object to what he asked 
her.

That question is objected to. It is not 
proper cross-examination.

Mr. S m it h—I ask that the answer be stricken 
out as not responsive. 40
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Mr. Simpson—I ask that it should not be.
The Court—Again I am going to try and 

have the thing clear in the witness’ 
mind. Now, read the question again, 
Mr. Kelley, and Mrs. Aarenstein pay as

10 close attention as you can to the word­
ing of the question and answer it the 
best you can after having made an ex­
amination of the paper. Answer the 
question directly.

(Question repeated).

Q. The paper? A. The paper, all except the last 
paragraph.

_ Mr. Smith—I ask that it be stricken out.20
Mr. Simpson—I object.
The Court—I do not see why I should strike 

it out.
Mr. Smith—I am not asking if the things 

contained in that paper are true. I asked 
her—

A. Empty then.

30 The Court—I will not strike it out. I will
let the answer stand.

Q. Have you seen the last sheet of that, the one 
that you admit contains your signature, before? A. 
Yes; empty, and written without the last para­
graph.

Q. Is that your signature there? A. I think so, 
but it is very poor.

Q. Well, you think so? Don’t you know your
40 own signature, Madam? A. Yes, sir.
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Q. W ell, it is your signature, isn ’t it? A . I 
think it  is. W ould not be m y signature to-day, 
though.

Q, It would not be your signature to-day? Y ou  
mean you do not w rite the sam e as you did then? 
A. No, sir.

Q. N ow , Mrs. Aaron— or A arenstein , is it? A . 
Aarenstein, yes.

Q. Y ou  rem em ber s ig n in g  that paper, do you?

Mr. Simpson— I object to that as not proper 
cross-exam ination. H e is offering that 
paper, I suppose, for the purpose of con ­
tradiction. So far, of course, I have no 
objection to it, but w hether she rem em ­
bered s ig n in g  it or does not remember 
sign in g  it certain ly  is  o f no evidential 
force w hatever. The th in g  is, did she 
m ake such a statem ent as that, not 
w hether she remembers m aking it now.

The Court—The purpose now, I take it, is 
simply to adduce from this witness that 
testimony which can be -adduced by it, 
to put the paper in such shape it may 
be fully marked for identification.

Mr. Simpson— H e has done that. H e has 
proved the signature and he has proved  
the paper, and he could have it  marked  
for §identification. C ertainly it  is  in  
shape to be offered, but the question is 
w hether she remembers s ign in g  it. That 
w on’t help this paper, because it is her 
act w hether she rem embers it or w hether  
she don’t rem ember it, if  she did it.

The Court—I will sustain the objection. 
You may have your objection.
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Q. Mrs. Aarenstein, do you remember the time 
that you signed this paper? A. Yes, sir.

Q. When was it? A. The old man forced him­
self into the house—

Q. I didn’t ask you that. I ask that it be 
stricken out.

The Court — Strike it out. Eepeat the 
question.

(Question repeated).

A. The hour, you mean?
Q. The date?

The Court—The date, the month and the 
year, if you can tell.

20 A. I t  was in November, I think it was the third, 
in the morning, early.

The Court—The third of November, what 
year?

A. 1910.
Q. Where? A. My home in Denville.
Q. Your home in Denville? A. Yes.
Q. And at that time were questions asked you as 

to the happening of the accident and as to the 
animal.

Mr. Simpson—I object to that on the ground 
that it is n o t; proper cross-examination. 
The paper has been proved—no objec­
tion whatever to the paper. What was 
asked her at the time she signed it

The Court—Let me ask you, Mr. Smith, 
what is the relevancy of that question?

Mr. Smith—Why, if your Honor please, the 
relevancy is this: I intend to prove that
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this witness has not told the truth on 
the witness stand when she says that 
this horse was never afraid of trains, 
by the fact that over her own signature 
she has said that the horse was afraid of 
trains.

10
T h e  C o u r t—Very well. You are asking to 

have and have had that paper marked 
for identification. Now, apparently, 
when it is marked that way you are not 
to use it until it has been admitted in 
evidence.

Mr. S m it h—I cannot offer it in evidence un­
til it comes in my case, but I have a 
right to cross-examine the witness.

20
Mr. S im p s o n—I am objecting to this on the 

ground it is not cross-examination, 
whether anyone asked her questions. 
Suppose she says yes. How does that 
help us? Or that she said something. I 
have no objection to that; but that she 
was asked questions certainly is not evi­
dential.

T h e  C o u r t — I su p p o se  i t  a m o u n ts  to  n o th ­
in g ,  M r. S im p so n , i f  sh e  sa y s  s h e  w a s  30  
a sk ed  q u e s tio n s , i f  sh e  d id  n o t  a n sw e r  
th e m . I  su p p o se  i t  a m o u n ts  to  n o th in g .

Mr. S im p s o n—That is the reason it ought not 
to be asked, and I object that it is not 
proper cross-examination.

T h e  Co u r t— M a y b e  i t  is  n o t  s t r ic t ly .  I  w il l  
p erm it it , h o w e v e r .

A. I don’t remember the question. I was frantic 40
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with grief because my father was dying just at 
that time.

Mr. Smith—I object and ask that it be 
stricken out.

Mr. Simpson—I object to the striking out.
10 She says: “ I don’t remember, because

my father was dying, and my mind was 
full of grief.”

The Court—I should think it should be 
stricken out, because it does not seem 
to be responsive. She is asked if ques­
tions were asked her.

A. Yes, sir.
The Court—Yes, that is the answer.

Q. At this road, Mrs. Aarons, you say you 
thought it was about twice the distance across this 
room from the point where you were to the rail­
road track. As a m atter of fact, don’t you know 
it is one hundred and seventeen feet from the rail­
road tracks to the point where you were? A. I 
don’t know the distance.

Q. Don’t know that? A. No.
Q. Don’t know the distance? You know that 

point, where you were, is up on top of a hill, don’t 
you? A. I t is up the grade, yes.

Q. Up a grade, and the railroad is down below 
the grade? A. Yes, sir.

Q. You say, Mrs. Aarons, that you saw this 
train. Was that when you were up at the top of 
the hill? A. Yes, sir.

Q. You saw the train coming towards you, did 
you? A. Yes, sir.

Q. You did not notice anybody on the train, at 
all, did you? A. When it was coming toward 
me, I  noticed just the train.40
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Q. The train? A. Yes.
Q. And at any time you didn’t see anybody on 

the train, did you? A. Yes.
Q. Did you? A. Yes, sir.
Q. Then I call your attention now, Mrs. Aaren­

stein, to your testimony at the last trial. You will 
find it on page 21, Mr. Simpson—

Objected to as not the proper method of ex­
amining.

Q. You remember, Mrs, Aarenstein, this ques­
tion being asked you, and your answer: “Did you 
see anybody on the train at all?” and your answer: 
“I did not notice. I saw the train coming and we 
were talking. We were talking about the people.” 
You so testified, didn’t you? A. He didn’t let me 
finish then. I was going to say—somebody told 
me to stop right then.

Q. Why, Mrs. Aarenstein, don’t you know that 
is not true? A. No, sir.

Q. And there is not a word of that in the evi­
dence, and I ask Mr. Simpson to read on the page.

Mr. Simpson—I am not on the stand.

Q. Don’t you know that is not true? A. It is 
true.

Q. Don’t you know that the evidence contains 
absolutely no stop or no remark by any one at that 
time?

Mr. Simpson—I object to that on the ground 
—well, I won’t object. I will withdraw my 
objection.

Question repeated. .

A. I know nothing of the sort.
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Q. Don’t know anything of the sort, do you? 
A. No, sir.

Q. Isn’t it true, Mrs. Aarenstein, that since the 
last trial and since you have been supplied or read 
the decision of the Court of Errors and Appeals, 
that you have changed your testimony? A. No, 
sir.

Q. Well then, why is it that at the last trial you 
said you did not notice anybody at all on the 
train?

Mr. Simpson—I object, ifjyour Honor please, 
because the question misstates a fact. 
He is assuming that this witness stated 
at the last trial that she did not see any­
body on the train at any time. The evi- 

20 dence that he reads is this: “Did you see
anybody on the train at all? A. I did 
not notice. I saw the train coming and 
we were talking.” That is at the time 
the train is coming. Now, he incor­
porates in his question all the time. He 
does not limit his question to the time 
the witness saw the train coming, but 
to all the time. That is not the evi­
dence. This question simply refers to 

30 the time the train was approaching.

The Court—I will permit the question and 
I will give the witness ample opportu­
nity to make the answer.

A. Didn’t give me an opportunity to answer.
Q. Did you ask for an opportunity? A. Not 

when people told me it was not required to an 
swer.

Q. Who told you it was not required? A. Prob- 
^0 ably you. I don’t remember.
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Q. In other words, I asked you a question and 
then told you it was not required to be answered? 
A. Same as to-day, that you didn’t let me finish.

Q. Any time I don’t let you finish you stop me. 
I want to know who at the last trial told you not 
to answer the question. A. You would not let me 
finish giving the answer.

Q. To that particular question; is that it. A. To 
many particular questions.

Q. Will you show me those? A. I can’t remem­
ber them now. I know you would not let me fin­
ish talking. I never had been in Court before.

Mr. Simpson—Page 23, line 30, look at that.
Mr. Smith—I don’t see where I stopped any­

thing. I asked that it be stricken out.
Mr. Simpson—No; there, these five words, 

“ I didn’t ask you that.”
Mr. Smith—Is that stopping her? That is 

having a question answered.
The Court—You are getting right back to 

what I cautioned you against some time 
ago.

Mr. Smith—I guess your Honor is right.

Q. Mrs. Aarenstein, did you not testify as fol­
lows: (page 20): “ And then as you got opposite 
where the train was you were jogging along quietly? 
A. Yes, just going along.

Q. How fast was the train going, swiftly? A. 
A. No, just poking along.

Q. Did you see anybody on the train at all? A. 
I did not notice. I saw the train and we were 
talking; we were talking about the people.

Q. As you went along talking with your father 
you heard this whistle? A. Yes, sir.”
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Q. Now, isn’t it true that that question was asked 
you directly as to whether or not when the train 
was opposite you you saw anybody at all on the 
train?

Mr. Simpson—I object on the ground that he 
jq is asking from her an opinion which she can­

not give. He is asking on the question what 
the evidence shows, how it was asked.

The Court—It strikes me so.
Mr. Smith—I am just reading it to her.

The Court—Then you are asking her opin­
ion on that.

Mr. Smith—Yes.

2 0  The Court—I will sustain the objection on
that ground.

Q. Mrs. Aarenstein, if at the last trial you testi­
fied that you did not notice anybody on the train 
at all, were you testifying truthfully?

Objected to as not proper cross examination.

Objection sustained.

30 Q. Did you testify at the last trial in this case to 
this question (page 21): “ Did you see anybody on 
the train at all?” And your answer: “ I did not no­
tice, I saw the train coming and we were talking; 
we were talking about the people.”

Mr. Simpson—I object to that on the ground 
that he has asked her about this same ques­
tion, and it has been answered.

The Court—-I will exercise my discretion 
and let her answer.40



35
MRS. LEONORE AARENSTEIN—Cross

A. Yes, sir; I said that.
Q. Did you also testify at the last trial that at 

the first whistle the horse merely shivered and drew 
up her skin?

Mr. Simpson—I object to that unless such 
an answer is pointed out to her, it being a con- 
elusion of counsel.

The Court—I will overrule the question.

Q. Did you say this ( page 21): “ Then when you 
heard these two, the first one you say the horse 
shivered, is that right? A. She stopped; it startled 
her, because it startled me, because it was so 
shrill and so long.” Did you so testify? A. Yes, 
sir.

Q. And this question: “ Q. And then the second 20 
one she started to run? A. She just came up and 
down, reared up and then plunged ahead.” Is that 
right? A. Yes, sir.

“Q. (Page 24) Now this action on the part of 
the horse, that you speak of, this shivering or pul­
ling up of his skin, or whatever it was you called 
it, could you see that plainly? A. She just stopped, 
just like a horse would when they are frightened; 
she just stopped.” Did you so testify? A. Yes, 
sir. 30

“Q, She stopped? A. Yes, sir.” Q. You so 
testified? A. Yes, sir.

Q. “ Q. W hat else did she do that was apparent 
when she stopped? A. Nothing at all, just stopped.”
A. She had been trotting.

Q- Is that what you said? A. Yes, sir.
Q- You answered: “ Nothing at all, just stopped.

Q. Throw her head back? A. No, sir; she just 
stood stock still.” So testified, didn’t you? A.
Yes. 40
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Q. “ Q. And for how long a time did that last? 
A. Until the second whistle.” That is true, isn’t 
it? A. Yes, sir.

Q. So that when the first whistle blew she 
stopped? A. Yes.

Q. “ Q. And she did not start to move again until 
the second whistle had blown? A. No, sir.” Is that 
right? A. Yes, sir.

Q. “ Q. And then it was that she reared and 
plunged forward?” Is that true? A. Yes, sir.

Q. Then as I understand you now when the first 
whistle blew the horse simply stood still? A. Yes, 
sir.

Q. Stock still? A. Stopped.
Q. Just stopped and stood still? A. Yes,
Q. When the second whistle blew—when it had 

^  blown the horse reared and plunged; is that right? 
A. Yes, sir.

Q. Now, Mrs. Aarenstein, where was this man 
that you say you saw on the train? A. In the win­
dow of the engine?

Q. Eh? A. In the window of the engine.
Q. In the middle of the engine? A. Window.

The Court—Window.
Mr. Simpson— indow.30

Q. W hat was he doing? A. Looking out, facing 
out.

Q. Did you see his eyes? A. I don’t think I saw 
his eyes. I saw his face.

Q. Did you see his full face? A. Yes.
Q. Straight face, did you, or a side face? A. 

Almost straight.
Q. Almost straight? A. About like this, yes, 

sir.
40 Q. As a matter of fact you don’t know where he
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was looking, do you? A. He was looking at me.
Q. How do you know he was looking at you? 

A. Because he was direct enough so he would have 
had to look at me.

Q. How do you know he was not looking straight 
along the track? A. Because the face was pointed 
toward me, not down front.

Q. Where was he when you saw him? A. In 
the window.

Q. Opposite you? A. Directly opposite after the 
first whistle.

Q. Staring right straight at you? A. Yes.
Q. Sure of that, are you? A. Well, I think he 

was staring very particularly at me; he was not 
looking straight ahead down the track.

Q. W asn’t he staring ahead? A. No, sir; not 
down the track.

Q. Was he looking before the whistle Jfiew? A. 
I didn’t notice before the whistle blew.

Q. When did you first notice it? A. I looked at 
the engine after the first shriek of the whistle.

Q. The first shriek? A. Of the whistle, yes.
Q. Then you saw him looking at you, is that 

right? A. Yes.
Q. And then your horse stopped? A. I t had 

already stopped the first whistle.
Q. Already stopped when you saw him looking 

at you? A. The first shriek stopped it and then I 
looked at the engine and I saw the man.

Q. Saw the man? A. If he had not blown I would 
not have looked.

Q- Is that true? A. Yes.
Q. Then the second whistle came? A. Yes.
Q. Then the horse started to run? A. Yes.
Q- Then you did not pay any attention, further 

attention, to the man at all? A. Well, no, sir.
Q- The horse went about two miles before you
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went out of the carriage, didn’t it? A. No, I don’t 
think so, it was two miles, it was just around two 
curves.

Q. Down hill? A. Down—the first curve was a 
grade and the second curve was a level again.

Q. You have not been refreshing your memory 
since the last trial at all, have you? A. W hat do you 
mean?

Q. You have not been refreshing your memory? 
A. I have been over there to that road where we 
were thrown out, yes.

Q. Have you been talking to anybody about see­
ing this man in the window of the engine cab? A. 
No, sir.

Q. Have not? A. No, sir.
Q. Have not said a word? A. To any one? No, 

20 sir.
Q. Have not read the opinion, have you, of the 

Court of Errors? A. The opinion?
Q. Yes. A. I have read that book that you 

have.
Q. Is that all? A. That is all.
Q. Haven’t you read the opinion of the Court of 

Errors? A. No: that is all I have read.
Q. Haven’t you talked it over with your counsel

as to the—
30

Mr. Simpson—I object.

Q —to the opinion of the Court of Errors.

Mr. Simpson—I object to that. I am not 
this lady’s counsel at all.

Mr. Smith—I will withdraw the question.

40 Q. Haven’t you talked it over with Mr. Simp-
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son? A. No, sir; I have talked about it to no one 
at all.

Q. Youjhave not talked to anybody about this case 
since the last trial, have you? A. Even to my 
mother. We very seldom mentioned it.

Q. Haven’t you been down to see Mr. Simp­
son about it? A. I have only been ^in his office ® 
once, the other day, to find out exactly when to 
come here.

Q. I suppose when you got in there you did not 
say a word about your case at all? A. I asked him 
what chance he thought we had, that is all.

Q. Then you talked about it? A. I made that re­
mark.

Q. You talked about the opinion of the Court of 
Errors and Appeals, didn’t you?

30

Mr. Simpson—I object to it as not proper 
cross-examination.

The Court—I will permit it.

(Question repeated).

A. No, sir.
Q. You have never even asked Mr. Simpson at 

all as to the reasons the Court of Errors had for 
sending the case back, have you? A. No, sir. 30

Mr. Simpson—I object. I t should not be
stated to the Court that this case has ever been 
tried before.

The Court—She says no, she has not.

Mr. Simpson—I am willing to have that go 
in, if Mr. Smith is.

Mr. Smith—I am willing to have it go in. 40
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The Court—Very well then, both sides are 
satisfied.

Q. Well, Mrs. Aarenstein, you have testified a 
few minutes ago that you don’t know whether this 
was one long whistle or whether it was an inter­

im rupted whistle—didn’t you, just a few minutes ago? 
A. Yes, sir.

Q. Well, if you don’t know whether it was long 
whistle, why is it that you then say there were 
two whistles? A. There was one whistle and the 
horse stopped.

Q. W hy did you say just a few minutes ago that 
you could not say whether ’it was one continuous 
whistle or whether it was an interrupted whistle?

20 Mr. Simpson—I object to that, if your Honor
please, on the ground that she did not so tes­
tify. W hat she said was — she was asked 
about the first whistle, whether that was a 
long whistle or an interrupted whistle, and she 
said Ahe could not tell. She has at no time 
said that she could not tell whether that whole 
series of whistles was one whistle or inter­
rupted.

The Court—If it is a question of whether 
she has so testified, of course I will have to re­
fer back to the stenographer’s notes to find out 
what it was.

Mr. Smith—I am willing.
(Stenographer repeats previous testimony.
“ Well, now, will you describe this whistle 

that you heard this day, as to whether it was 
like the other railroad whistles that you heard, 
or whether there was any difference in it? A. 
It seemed very much longer and very muc40
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louder. Q. Than what? A. Than any whis­
tles I had ever noticed before. Q. W hat was 
its 'characteristic as to length and loudness; 
was it a continuous or interrupted whistle or 
what kind of a whistle was it? A. I don’t 
know, it was so piercing. Q. Piercing? A. 
Yes.”)

Mr. Simpson—It does not mean what Mr. 
Smith thinks.

(Last question repeated).
Mr. Simpson—I object on the ground he does 

not specify now which whistle he means. He 
says whether it was, as if it was one whistle.

The Court—The witness has had her atten­
tion called to the testimony to which she is re­
ferred, and with that in mind I will permit 
the question. Now read the question once 
again to the witness.

(Question repeated).

A. Yes, sir.
Q. Then I presume you meant that—

Mr, Simpson—I object to that as not proper 
cross-examination, whether she meant that or 
not. It is what she said. Her intentions and 
her meanings certainly have no relevancy.

The Court—Y es, I think you are right about 
that.

■Re-direct examination by Mr. Simpson.

Q. When you testified at the last trial were you 
asked this question (page 25): “ When you described 
to me on your direct examination the action of that 
horse at the first whistle, as I remember it, you
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said something about a crunching up?” A. It was 
like that (illustrating) of her skin.” A. Yes, sir.

Q. Were you asked this question: “ Do you mean 
drew hey body together?” And did you answer: “ A. 
Sort o f ke tha t.” (illustrating). A. Yes, sir.

Q. And were you asked: “ Then she drew her 
10 body up like a horse does when frightened;” and 

did you answer: “ Yes, sir; but she did not move 
her feet or do anything bad?” A. Yes, sir.

Q. Were you asked: “ Did she crunch, take her 
body up together? A. Yes, her body; I should 
think so.” You so testified, didn’t you, at the last 
trial? A. Yes, sir.

Q. Were you asked by Mr. Smith, on further 
cross-examination: “ When you described that, you 
said you shivered; that is what you meant; you 

20 think her skin crinkled and she shivered? A. Just 
like that (illustrating); she just sort of drew herself 
together and she stopped.” Did you so testify? A. 
Yes, sir.

Q. When you illustrated at the last trial these 
answers, what did you do—what illustration did 
you give as to what you meant? A. I don’t—

Q. Don’t you remember how you showed? A. 
No, sir (illustrating); only hunching together.

Q. So, as a m atter of fact she did something be- 
30 sides merely stopping at the first whistle? A. Yes, 

sir; she drew herself together.
Q. As you have described? A. Stopped from 

trotting and drew herself together.
Q. As you have described? A. Yes, sir.
Q. In the testimony that I read you? A. Yes, 

sir.
Q. W hat were the circumstances surrounding 

the placing of your signature on that piece of paper 
which Mr. Smith has shown you—when was it that4-0
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your signature was put there? A. The morning 
my father died; when he was dying.

Q. W hat time did he die ? A. He died at half­
past twelve.

Q. What time was your signature put on the pa­
per? A. About, I guess; I  don’t know—during tho 
morning.

Q. Who was the man that produced the paper 
before you? A. Some old man that came to the 
door; came in and said he had to see me and would 
see me.

Q. And did he write any of this paper while you 
were there; did he talk to you and write? You 
will have to describe what happened. I don’t know. 
You will have to tell us what happened? A. He 
kept talking and I told him I could not talk to him, 
my father was dying, and I must sit with him and 

he said I must take that, X must just answer 
some questions that were very necessary, and he 
kept on talking, and he was writing along as he 
was talking, and just talking, and finally he sat 
down at the dining-room table, and I stood between 
the door to the room where my father was, and just 
answered his questions and he wrote.

A. IQ. Now, did he ask you to sign the paper? 
believe he did; yes, sir.

Q* Did you read it through before you signed it? 
Did you read the paper before you signed it? A. I 
just looked over it. I was crying.

Q* -A-nd you read it through before you signed it. 
You did or you did not? Did you read it or didn’t 
you read it before you signed? A. I don’t know; I 
think I did.

Q- You don’t remember?
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40
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Q, You have said something about the last sheet 
being in a different condition when you signed it. 
W hat do you say was not on that last sheet when 
you signed it? A. “ He is a little afraid of trains’’ 
—because I never said that to any one.

Q. It is in above you signature? A. Yes; I went 
over it. I  cannot read it.

Q. W en t over here? A . Y es.
Q. That you did not read? You don’t know that? 

A. I don’t know what it is at all. I did not see him 
write that, because I was standing up in the door­
way.

Q. Are you quite sure that this has been written 
in since you signed the paper: “ He is a little afraid 
of trains?”

20 Mr. Smith—She doesn’t say that. I object.
Q. Well, was this on the paper when you signed 

it? A. I would not have signed my name under­
neath that; no, sir.

Q. If that had been on? A. If I had seen it; no, 
sir.

Q. Now, this man that came, did he tell you who 
he was; was he a claim agent? A. He said he was 
from the railroad.

Q. Did he tell you what he was? A. No, sir* he 
30 just said he wanted to get a report to send in for 

I  don’t know—to send in to the railroad company a 
report.

Q. Did you tell h im  that your father was dying? 
A. Y es, sir.

Q. And to come again? A. Yes, sir; and he 
said—

Mr. Smith— I object to it as leading.
Mr. Simpson— I will withdraw the question.

Q. Ju st tell us all the conversation?40
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The Court—I am wondering what value 
that may be.

Mr. Simpson— I w ant to show  the circum ­
stances, the surrounding circum stances 
of p u ttin g  the signature on paper. I 
think I have a right to do that. I J

The Court— W ell, that is a question in  m y  
m ind, w hether it is evidential, or 
w hether it has any effect upon the pa­
per. The question is w hether she read 
it or not. Since the w itness is one who  
is capable of reading and w ritin g—  
w hether if  she even failed to read it 
w ill in any w ay relieve her from w hat 
m ay be in the paper, if  she signed it.

Mr. Simpson—She is not a party to th is ac- 20 
tion. She is not to be relieved, and I 
think I have a right to show  w hat circum ­
stances surrounded the m anufacture of 
this docum ent, that is all, to show  w hat 
her state of m ind w as, w hat the condi­
tion in  the house was, how th is m an  
acted and how  she acted, so that when  
the jury  takes this paper they  have a 
right to say w hether this wom an signed  
it  under ordinary circum stances or under 30 
extraordinary circum stances.

The Court—I don’t know what the witness 
will say, but if what you succeed in getting 
does not match up with what the law is on the 
subject, of course, it would not be of any 
value to you, and I would have to strike it out.

Mr. Simpson— I th ink  I have proved as m uch  
as I want to about that paper. I do not think  
I will take any more tim e w ith  that paper. 40



46
MRS. LEONORE AARENSTEIN—Re-cross

Q. Now, Mr. Smith asked you whether you had 
read the opinion of the Court of Appeals, and you 
said you had read the book. By the book did you 
mean the book in his hands, a book of testimony? 
A. Yes, the yellow book.

Q. That book does not contain any opinion of 
the Court of Appeals, does it? A. No, sir, I don’t 
know anything about that.

Re-cross examination by M r. Sm ith .

Q. Mrs. Aarenstein, didn’t you tell that man 
“ the horse is a black and about eight years, he is a 
little afraid of trains?” A. I never said she was 
afraid of trains to any one.

Q. Well, you are an educated woman, aren’t
20 y°u?

Mr. Simpson—I object to that as entirely ir­
relevant and of no consequence, whether she 
is educated or not, in this inquiry. He has 
gone all through this paper now. He has had 
it marked for identification, I  have had my re­
direct on it, and I submit it is not proper re­
cross examination.

Mr. Smith—If your Honor please, Mr. Simp-
30 son has examined her as to all the surrounding

circumstances with relation to this paper, but 
I must be shut off.

The Court—No; that is not the Court’s 
thought, however. The question is as to your 
present question, Mr. Smith. W hat do you 
propose to show by that?

Mr. Smith—I am proposing to show she is 
able to read and write.

40 Mr. Sjmpson—We admit she can read and
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write. I can see its purpose. I admit she can
read and write English.
Mr. S m ith—I do not take that admission.
Th e  Court— P u t it  th a t  w a y .

Mr. S m ith—That may not satisfy me. Many 
people can read and write, but they are not 10 
educated people.

Question repeated.

A . Yes, sir.
Q. You have had dealings with the world, have 

you not?

Mr. S im pso n—I object on the ground that it 
does not mean anything, that question, and 
also on the ground that it is not proper re-cross 20 
examination. The question is framed to get in 
evidence that is of no value at all. “Dealings 
with the world” means absolutely nothing.

Mr. S m ith—I do not mean that man; I mean 
the world.

Mr. S im pson—I do not understand what his 
sarcastic comments mean, either.

Th e  C ourt—Do you understand what is 
meant by having dealings with the world? 30

The  W it n e ss— N o, sir.

Q. You don’t understand that? A. No, sir.

Mr. S mith—I will withdraw the question.

Q. Have you had dealings in affairs of import­
ance? A. Never.

Q. Never? A. No, sir.
Q. Never had any dealings in any affairs of im­

portance at all? A. No, sir. 40
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MRS. LEONORE AARENSTEIN—Re-cross

Q. Manage your own house. A, I manage my 
house.

Q. Have you ever executed any papers? A. I 
made a will.

Q. Did you read it? A. I don’t think I did.
Q. Don’t even know whether you read your own 

will or not?

Mr. S im pson—I object to it as not proper re­
cross examination.

A. My lawyers made it for me.
Q. To you?

Mr, S im pson—I object to that as not proper 
cross exarhination.

A. To me? I told them what I wanted and they 
wrote it down.

Mr. S im pson—I object to it as not proper 
cross-examination, as to whether she had made 
a will or not.

T h e  Court—I do not see the relevancy of it. 
I will sustain your objection, Mr. Simpson.

Q. Is it your practice, Mrs. Aarenstein, to sign 
SO papers at the behest of men that you do not know, 

without reading them?

Mr. S im pson—I object to that as not proper 
re-cross examination.

A. No, sir.
Mr. S im pson—I object. She admits that she 

signed this paper.
40 Mr. S m ith—The relevancy, sir, in my opin­

ion, is this: Here is a woman who says she
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MRS. LEONORE AARENSTEIN—Re-cross

signed a paper at the behest of a perfect 
stranger, and she did not know what was in it.
Now, I want to know is it her usual practice 
to sign papers at the request of strangers with­
out knowing what is in them.

Mr. S im pson— I object.
J 10

Mr. S m ith—In order to show that she would 
not sign a paper in that condition, a woman of 
her education.

Mr. S im pson— My position, if your Honor 
please, is this: simply that she does not say 
that she signed the paper without reading it 
at all. She says she signed this paper and that 
the last line was not in it when she signed it.
She does not say she did not read it. She 
makes a flat charge that it has been interlined 20 
in there.

Mr. S m ith— She did not.

Mr. S im pson—So it is not proper re-cross ex­
amination .

The Court—I don’t know what she actually 
said on the question, whether she read it or 
whether she did not read it, or whether she 
don’t know whether she read it or not. Of 
course if she says she did read it your question ^  
would not be of value. Mr. Kelley, will you 
read her testimony?

(Testimony repeated by stenographer.)
The  Co urt— I w ill overrule th e  ob jection .

(Last answer repeated.)
The Court—The answer was no, sir.

Q. When you signed that paper did you sign it 40
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MRS. LEONORE AARENSTEIN—Re-Cross

right under the writing that he had made? 
A. I don’t remember.

Q. Don’t remember that at all? A. No, sir.
Q. Was the horse a black? A. Black horse.
Q. Was it about eight years old? A. Yes, sir.
Q. That is true, isn’t it? A. About eight years

10 old, yes-
Q. I see.

T h e  Court—Is that all?
Mr. Sm ith—That is  all.

By the Court.
Q. I want to ask the witness: At the time that 

you heard the first whistle where were you with re­
spect to the locomotive of the train? Now I mean 

20 with respect to it. Was the locomotive of the 
train towards the direction D, which you have 
marked on this photograph, or was it opposite you, 
or was it in the direction of C? A. It was oppo­
site.

Q. Directly opposite? A. Opposite, yes, sir, the 
engine was.

Q. With respect to the man you say you saw in 
the cab, what was his position with regard to you 
as seated in the wagon; had he reached the point 

30 opposite you, or was he opposite you, or had he 
gone beyond you, at^tlie time of the first blast 
of the whistle? A. Just about opposite, not be­
yond—if anything, not quite opposite; I think it 
was just about directly opposite.

Q. At the time of the second blast where was he 
with respect to you, the man in the cab? A. The 
second blast was when it was just there, because it 
came immediately after the first. The train was 

40 going slowly, and my horse had stopped.
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MRS. LEONORE AARENSTEIN—Re-crosa 

By Mr. Smith.
Q. Well, at the time, Mrs. Aarenstein, when this 

first blast was given, as you say, and the horse just 
stopped, the second followed it immediately, didn’t 
it?

Mr. S im pson—I object on the ground that 10 
there is a misquotation of the evidence. He 
says, at the time of the first blast when the 
horse just stopped. That is not the evidence at 
all. The evidence in this case is, if there is any 
dispute at all, the other way, that the horse 
stopped, crunched, and showed every evidence 
of fear, so he had no right to assume that all 
the horse did was just stop, and I object to 
that assumption in his question.

Mr. S m ith—With those few remarks of in- 20 
terest upon my question—

The  C ourt—What is the purpose of the 
question, Mr. Smith? Is it to determine the 
interval of time that elapsed between the first 
and the second blast?

Mr. S m ith—Exactly.
Mr. S im pson—I have no objection to that. I 

am objecting to the question, the substance of 
which is at the time the horse just ’stopped. ^0 
That is not the evidence. The evidence is that 
the horse stopped and showed every manifesta­
tion of fear; crunched up.

Mr. S mith—That is not her testimony.
The  Court—I don’t know whether there is 

any such assumption, but I will sustain the ob­
jection and allow the question to be put in a 
way that does not assume any facts, except the 
blowing of the first blast and the second blast. 40
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MRS. LEONORE AARENSTEIN—Re-direct 

Mr. S mith— I ask  an  excep tion .

T h e  C ourt— Y ou m ay h a v e  it.

Q. Was the train moving all the time, Madam? 
A. Yes, sir.

jQ Q. Going right along, was it? A. Going slowly.
Q. Still moving? A. Yes, sir.
Q. Was it going as fast as your horse had been 

going? A. My horse was just trotting.
Q. Was it going as fast as your horse had been 

trotting? A. I don’t know.
Q. Don’t know that? A. It was going slowly.
Q. Was it going two miles an hour or ten miles 

an hour? A. I have no idea.
Q. Haven’t any idea? A. No, sir; I don’t know

20  t h a t '
Q. A s I understand you , th e  second w h istle  fol­

lo w ed  th e  first one im m ed ia te ly , did it? A . I think  
you  could  cou n t four, perhaps.

Q. One, two, three, four; is that what you mean? 
A. One, two, three, four; yes, sir,

Q, Then you could count four? A. Yes, sir, I 
think so.

Q. Then the second one came right away, did it, 
as soon as you could count four? A. Yes, sir.

O. After the four? A. That is what 1 remember30 ^
i t—as I rem em ber it.

Re-direct examination by Mr. Simpson.
Q. Can you estimate what interval of time there 

was between the first and second blast of the 
whistle, in time? Can you tell what you think in 
time elasped between the first and second blast of 
the whistle? A . I cannot be exact. It was so long 
ago I cannot remember exactly.

Q. Cannot give an exact estimate in time? A.
^  Not to be exact, no, sir.
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GEORGIA HOSMER—Direct

Q. Are you sure that there was a perceptible 
space of time between the first and second whistle? 
A. Absolutely.

Mr. Sm ith— I object.

A. Yes, indeed.
Q. Are you sure whether or not there was a per­

ceptible space of time between the first and the sec­
ond blast? A. I am sure, yes, sir.

Q. Was there or was there not a perceptible space 
between the first and second blast? A. Yes, sir.

Mr. S im pson—The defendant has consented. 
I read the testimony of the witness, Georgia 
Hosmer, called at the last trial.

“Georgia Hosmer, called and sworn on behalf of 
the plaintiff, testified as follows:

Direct exa7nination by Mr. Simpson.
Q. Where do you live? A. In Boonton, New 

Jersey.
Q. In 1910, prior to November, 19io, did you 

know Mrs. Aronstein? A. Prior?
Q. In the year 1910, before November, 1910? 

A. Yes, I did.
Q. You had ¿known her for some time, hadn’t 

you? A. A great many years.
Q. Did you know this horse that she drove, that 

she called Jet? A. Jet; indeed I did. I rode be­
side her every day for about seven months.

Q. Before November? A. Before the accident.
Q. Where did you ride beside it? A. I rode in 

Central Park and across to Riverside Drive, and I 
have driven behind it, or I have ridden it in the 
country, in Denville and Rockaway.

10
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GEORGIA HOSMER—Cross 

EDGAR HOPLER—Direct

Q. Have you seen it in Denville in the presence 
of locomotives that were whistling? A. Yes; she 
drove me to the station one day and the train whis­
tled when it came in, and I jumped out and caught 
the train, because it came in late.

Q. Have you seen it in the presence of automo­
biles in New York when they were blowing their 
horns and whistles? A, Yes, sir.

Q. At any time when you were with the horse 
did you ever see it show signs of fear or starting? 
A. I have never seen it in fear or unmanageable, 
or anything of the sort.

Q. Have you seen it when you were driving with 
it when your horse kicked it? A. My horse kicked 
it almost every day and she never seemed to resent 
it in any manner, shape or form.

Q. Never started? A. She never started or ran 
or plunged or anything of that sort.

Cross-examination by Mr. Smith.
Q. How is it your horse used to kick it every day; 

didn’t she like it? A. Every day we rode together. 
She had a playful habit of sidling up to Jet and 
kicking her with one foot, but Jet never seemed to 

<wv object to it.
Q- Saddle horse, y o u  m ean? A. Saddle horse and 

d r iv in g  horse co m b in ed .”

E dg ar  H o pler , sw orn .

Direct examination by Mr. Simpson.
Q. Where do you live, Edgar? A. I live at Rock-

away, now. f
Q. Rockaway, New Jersey? On the second o

November, 1910, did you go to school at Hi etn
A. Yes, sir.40
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EDGAR HOPLER—Direct

Q. You lived in Hibernia then, didn’t you? A.
I did, yes.

Q. On the second of November was your atten­
tion attracted by a railroad whistle? A. Yes; sir; it 
was.

Q. About what time was that? A. Just after 
school was out.

Q. You were coming out from school? A. Yes, 
sir.

Q. What did you hear? A. I heard the whistle 
blow.

Q. Well, how many times did it blow? A. It 
bio wed two times—the first time being long and 
shrill, and, well, I should Say it was about two sec­
onds later the other whistle blew just as shrill as 
the other one.

Q. Was there anything about the whistles which 23 
was unusual to you? A. Well, it seemed so sharp 
and shrill to me; I never heard them that way be 
fore.

Q. Never heard it that way before? A. No

Mr. S m it h —I object.

M r. S im pso n— I w ill w ith d ra w  th e  q u estio n .

Q. Had you heard locomotive whistles before?
A. Yes. 30

Q. This was different you say? A. Yes.

Mr. S m ith—I object.
Mr. S im pso n—I will withdraw it. It is 

simply the result of what he has already 
testified to. It is not new testimony.

The  Court—It is objectionable.

Q. Now, could you tell how long these whistles 40
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EDGAR HOPLER—Cross

lasted when they blew—how long they continued, 
these two whistles? A. I couldn’t tell.

Q. Was it a short time or a long time? A. Well, 
rather long.

Q. Where were you? A. I was coming home 
from school.

Q. Where were you; you know this road from 
Hibernia that has been pointed out, don’t you? A. 
Yes, sir.

Q. Do you recognize this picture at all in con­
nection with—excuse me; showing the witness B 
for identification—do you recognize that in con­
nection with picture 0 , as a picture of the vicinity 
of the railroad and the road in Hibernia? A. Yes, 
sir.

Q. Where were you? Can you show us on this 
picture where you were when you heard the whistle? 
A. Very near this white house coming home from 
school.

Q. Had you crossed the railroad yet? A. No, 
sir.

Q. You were near that white house? A. I was 
near that white house.

Q. How near to that white house were you? A. 
Oh, probably one hundred feet.

Q. Where I marked in the photograph, is that 
 ̂ the white house here, where I marked with an X? 

A. Yes, sir.
Q. What did you do after you heard the whistle? 

A. I kept going right home from school.
Q. Did you see any of the accident? A. No, 

sir.
Cross-examination try Mr. Smith.

Q. How long had you lived in Hibernia? A. 
About fourteen years.

Q. Fourteen years? A. Yes, sir.40
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EDGAR HOPLER—Cross

Q. Is that right? A. Yes, sir.
Q. Now, you say you were very near that little 

white house; is that near the store? A. Right 
near the store, yes, sir.

Q. The road, as it comes down, crosses the rail­
road about at the store, doesn’t it? A. Yes, sir.

Q. And then turns around in a semi-circle and ^  
crosses it again at the little red chute, doesn’t it?
A. Yes, sir.

Q. And the railroad curves around the red chute, 
doesn’t it?

Mr. Simpson—I object to it as not proper 
cross-examination. I have not asked 
him anything about the situation; I 
asked him about the whistle, that is all, 
and this is not proper cross-examination, 20 
to prove out of the mouth of this wit­
ness the physical situation of the place.
I have not asked him anything about 
that.

The Court—I do not know that it is for 
that purpose. It may be for another, 
and that may be that he is trying to 
show the exact location of this witness 
with respect to the point of the happen­
ing of the accident. I will permit the * 
question.

A. Fes, sir.
Q. This road after it passes or crosses that red chute 

runs up a hill, doesn’t it? A. A slight incline, 
yes.

Q- About seventeen feet from the top of the hill 
to the railroad? A. I think it is.

Q- You say on this day you were coming home 
from school? A. Yes, sir. 40
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EDGAR HOPLER—Cross

Q. Where is the school in relation to the store? 
A. The school is directly west from the store.

Q. West of the store? A. Yes, sir.
Q. Then you came around to the store, and follow 

the road around, do you? A. Yes, sir.
Q. On this occasion you were by the store? A. 

Yes, sir.
Q. Had you seen the train? A. No, sir.
Q. Eh? A. The train, as I was coming home 

from school, the train was coming up.
Q. Coming up where? A. I was about even with 

the train as it came near the store.
Q, Even with the train as it came near the store? 

A. Yes, sir.
Q. Is that right? How near the store?

20 The C o u r t —What do you mean? Was he
or the train?

Q. How near the store was the train and him­
self? A. Well, the train was right opposite the 
store, just stopped, and I came up to the crossing.

Q. How far is the store from the station? A. 
No station there.

Q. No station there? A. No, sir.
Q. Any station in Hibernia? Where does the 

30 train generally stop, right opposite the store? A. 
Right opposite the store.

Q. You say that is where it was when you saw 
it? A. Yes, sir.

Q. Is that where it was when you heard the 
whistle? A. No, sir.

Q . Had you seen it before that?

Mr. S i m p s o n — I  o b j e c t  u n l e s s  y o u  m e a n  t h a t  

40 day.
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EDGAR HOPLER—Cross

T h e  C o u r t — O f  c o u r s e  I  a m  a s s u m i n g  t h a t  
day.

Mr. S m i t h —I do not, I mean had he seen 
it before that time, of course on that 
day, not before that day.

A. No, sir.
Q. The first time you saw the train? A. Was 

when I got up by the store, near it.
Q. When you got by the store? A. Yes, right 

near the train.
Q. Had you heard the whistle before you saw 

the train? A. Yes, sir.
Q. Then didn’t you see the train before it came 

from behind the red building? A. No, sir; there is 
a slight hill before I get to the store, the way I 
come home from school. 20

Q. You were standing at the store when you 
heard the whistle, weren’t you? A. No, sir; I  was 
coming from school near the white building when 
I heard the whistle.

Q. Where is the white building in relation to the 
store; right near the store, isn’t it? A. Well, 
slightly in a northerly direction.

Q. How far? A. I don’t know.
Q. You don’t know? A. No, sir.
Q. Was it ten feet? A. Probably five hundred 30 

feet.
Q. Probably five hundred feet; is that so? And 

that is where you were when you heard the whistle.
A. Yes, sir.

Q. And you say it sounded longer than an ordi­
nary whistle to you? A. Yes, sir.

Q- You had not heard auy whistles in Hibernia, 
before, had you? A. No, sir.

Q- Y ou had never heard any whistles except away 
down at Beach Glen, had you; and Beach Glen is 40
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EDGAR HOPLER—Cross

over a mile away; isn’t that so? A. I t is a mile 
away, yes, sir.

Q. You compare this whistle with the whistles 
you heard way down at Beach Glen, didn’t you? A. 
Well, I heard other whistles at other places.

Q. In other places? A. Yes.
10 Q,. Didn’t you testify at the jlast trial that you

compared this whistle with the other whistles that 
you heard at Beach Glen?

Mr. S i m p s o n — I  o b j e c t .

A. Yes, sir.

Mr. S i m p s o n —I object on the ground that it 
is not the proper way bto contradict the 
witness.

2 0  T h e  C o u r t —You did not put the testimony
in question and answer.

Mr. S m i t h —He has already answered it.
Mr. S i m p s o n —I objected to it before he an­

swered it.
T h e  C o u r t —The witness does not under­

stand, probably, that he should not an­
swer when an objection is placed. The 
answer was simultaneously, practically.

30
Q. As a matter of fact you are comparing this 

whistle with other whistles that you heard at Beach 
Glen when you spoke as to its loudness and shrill­
ness, aren’t you? A. Yes.

Q. The time you heard these whistles at Beach 
Glen you were in Hibernia? A. Not always.

Q. Didn’t you so testify?

Mr. S i m p s o n —I object unless it is put to him 
question and answer.



EDGAR HOPLER—Cross

T h e  C o u r t —That is my ruling, and it will 
be now ¡unless I am shown that I  am 
wrong.

Q. Didn’t you testify as follows:

M r. S i m p s o n — P a g e  ? 10

Q. Page 33: “ Have you ever heard a whistle at 
Beach Glen like this before? A. No, sir. Q. 
Never heard one before? A. No, sir. Q. How 
often had you heard these whistles at Beach Glen?
A. Probably every day. Q. W hat were you do- 
ing down there? A. I could hear it at that dis­
tance.” A. Yes, sir.

Q. Didn’t you mean from Hibernia to Beach 
Glen? ) 20

Mr. S i m p s o n —I object to that, if your Honor 
please, on the ground it is not his inten­
tion as to what he meant, it is what he 
said.

T h e  C o u r t — I  w i l l  p e r m i t  t h e j p ^ e s t i o n .

A. Yes, sir.
Q. “A. You could hear it at that distance? A.

Yes. Q. W hat kind of whistles were they? A.
Why, they seemed to be low whistles. Q How 30 
far is Beach Glen from Hibernia? A. Probably a 
mile. Q. A mile? A. Yes, sir. Q. Then the 
whistle that you heard at Beach Glen,—and you 
were then in Hibernia, were you? A. Yes. Q.
Had carried a mile, and you had heard it? (No 
answer). As a m atter of fact, you were compar­
ing this whistle that you heard on this occasion, as 
you say, with whistles that you had heard on other 
occasions at Beach Glen, while you were in Hiber­
nia? A. Yes, sir. 40
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EDGAR HOPLER—Re-direct and Re-cross

Q. Yes. Have you been talking to anybody? 
A. No, sir.

Q. You do not wait until I have finished, son. 
Have you been talking to anybody as to whether 
or not you should say this whistle was such a long, 
loud whistle? A. I have not.

Q. Have not talked to any one, have you? A. 
No, sir.
Re-direct examination by Mr. Simpson.

Q. Just a minute. In the course of yOur young 
life, prior to the second of November, 1910, had you 
heard railroad whistles at other places besides Beach 
Gflen?

M r. S m i t h — I  o b j e c t .  
oq ( Q u e s t io n  r e p e a t e d ) .

Mr. S m i t h —I will withdraw the objection.

A. Yes, sir.
Q. Where have you heard those other whistles? 

A. At Rockaway.
Q. How close were you to the locomotives when 

you heard them? A. Well, I happened to be 
sometimes right near them.

Q. You mean right near them? Now, then, how 
30 did this whistle that you heard on this day com­

pare with the whistles that you heard on the loco­
motives when you were right near them; was it 
louder or softer, or what kind of a whistle was it? 
A. I t was a good deal more sharp and shrill than 
those.

Q. Even when you had been right close along­
side of the other locomotives? A. Yes.

Re-cross examination by Mr. Smith.
Q. You don’t know what kind of whistles they 

40 had on the engine, do you?
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EDGAR HOPLER—Re-cross

Mr. S i m p s o n —I object, unless he fixes the 
engines that he means.

Q. The engine at Rockaway. You don’t know 
what pitch they were tuned to, do you? A. No4 
sir.

Q. You don’t know how much pressure of steam 
was given to them, do you? A. No, sir.

Q. You don’t know what kind of whistle they 
had on these engines at Hibernia, do you? A. No, 
sir.

Q. You do not know what pitch that was, do 
you? You don’t know how much steam was given 
to it, do you? A. No, sir.

Q. Don’t know any of +hose things, do you? A. 
No, sir.

Q. When did you hear these whistles at Rocka­
way? A. Well, I can’t exactly tell when, but 
through my younger life.

Q. Through your young life? I didn’t ask you 
anything about your young life. Mr. Simpson 
wants to get that facetiously from you. I just 
want to know—

Mr. S i m p s o n — I  o b j e c t  t o  a n y  c o m m e n t .

The C o u r t —I am going to hold both of you 
gentlemen strictly to it, especially from 
this time forward.

Q. When did you hear those whistles at Rocka­
way? A. When did I hear them?

Q- Yes. A. The exact date, you mean?
Q- No, I don’t mean the exact minute, son; I 

want to know about, approximately.

Mr. S i m p s o n —I object, unless the time is 
fixed before the accident, because it can­
not be of any value.
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EDGAR HOPLER—Re-direct

T h e  C o u r t —Of course. How long before 
the accident, how many months before, 
how many years before, how many days 
before, or how many hours before the 
day of the accident had you heard these 
other whistles at Rockaway.

10
A. Several days before the accident.
Q. Several days? A. Yes.
Q. Were they particularly impressed upon your 

mind? A. Only the dull, low sound of them, is 
all.

Q. Well, now, let me ask you, son, while you 
were there standing right alongside of these en­
gines did the whittle blow?

20 T h e  C o u r t — You m e a n  Rockaway?
Mr. S m i t h — Y e s , e x a c t l y .

Q. Did the steam whistle blow? A. Yes.
Q. And it was so very low and soft that you could 

hardly hear it? A. I could hear it all right.
Q. Could you hear it? A. Yes.
Q. This steam whistle, and you really heard it? 

A. Yes, sir.
Q. Why, isn’t it just like a gentle, soft tone, al-

30 most like a whisper, as compared with this whistle 
that you heard up at Hibernia? A. Well, no, it 
was a little louder than what you—

Q. Little lojider than a whisper? A. Yes, I 
thought so. That’s all.

Re-direct examination by Mr. Simpson.
Q. When you say a little louder, what do you 

mean by a little louder, in referring to the whistles 
at Rockaway? A little louder than what? A.

40 Than what he said to me.
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MRS. HELEN MINGOS—Direct

Q That is louder than if it was low, soft, gen­
tle? A. Yes, sir.

Q. It was louder than that at Rockaway? A.
Yes, sir.

Q. Still it was not as loud as this one you heard 
on this day? A. No, sir.

10
By the Court.

Q. W hat kind of a day was November 2, 1910, a 
clear day? A. Clear day, yes.

Q What about its being cold or warm? A. Well, 
it was medium.

Q. You do not know how cold it was at that time?
A. No, sir.

Mrs. Helen Mingos, sworn.
Direct examination by Mr. Simpson.

Q. Mrs. Mingos, you are the plaintiff in this suit?
A. I am.

Q. What was your husband’s name? A. Leon­
ard.

Q. How old was he when he died? A. Fifty- 
six.

Q. What was his occupation? A. Physician and 
surgeon.

Q. How old are you? A. Fifty-nine. 30
Q. Your husband supported you, of course, dur­

ing his life time?

Mr. Smith—I object.

Q. Did your husband support you during his life 
time? A. He did.

Q- Are there any children living, the issue of the 
marriage? A. Three.

Q- Mrs. Aaronstein, of course, is your daughter?
A. Yes. 40
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MRS. HELEN MINGOS—Direct

Q. She did not depend on your husband in any 
way at his death, did she? A. No.

Q. She was supported by her husband? A. Yes.
Q. W hat other children were there? A. Joseph 

and Bessie.
Q. Joseph did not depend on your husband? A.

*0 No.
Q. But Bessie did depend? A. Yes,
Q. She lives with you? A. She lives at home 

with me.
Q. Can you tell us what amount of money your 

husband supplied to you and the daughter Bessie at 
the time of his death? How much was he supply­
ing? How much money? A. A week, you mean?

Well, about a year, about a year, say? A. 
Well, I don’t know; I would guess from twenty to

20 thirty, forty, fifty—just as it happened, you know, 
but I averaged twenty dollars a week, and Bessie 
would get about the same.

Q. That is, your daughter would get about 
twenty and you would get about twenty? A. 
About the same.

T h e  C o u r t—Was that per week?

A. A week.
30 Q. Then that twenty, did you run the house or 

did he run the house outside of that? A. He run 
the house.

Q. He paid the bills? A. Paid all the bills.
Q. Did you have your own house or was it 

rented? A. We ownedrour house.
Q. He paid the housekeeping ¡bills? A. Every­

thing.
Q. Were there any servants? A. Some of the 

time.
Q. Did he pay the servant? A. Always.

40
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MRS. HELEN MINGOS—Cross

Q. How much did he pay for the upkeep of that 
home that you and your daughter Bessie lived in, 
do you know? A. Oh, I couldn’t really tell.

Q. Do you know how much he earned a year.
A. Well, I don’t know exactly; I should say twenty 
dollars a day, more or less.

Q. As a physician? A. Yes, sir; and probably 10 
more most of the time.

Q. Was he out— A. Depending on what he 
did.

Q. Was he busy? A. All the time.
Q. How long had he been practicing in Tono- 

wanda? A. Over twenty years.
Q. That is the place you lived? A. Yes.
Q. Did he keep a horse and carriage? Did he 

make his calls? A. Oh, yes.
Q. He did not leave any books? You haven’t 20 

any books, have you, to show what his earnings 
were? A. Well, no, I don’t think I have, not 
now.

Q. You know whether you have or not? A. No,
I have not.

Q. Your daughter Bessie is living with -you 
isn’t she? A. She is.
By the Court.

Q. How old is the daughter^Bessie? A. She is 30 
twenty-eight.
Cross-examination by Mr. Smith, j

Q. Bessie still living with you? A. Bessie?
Yes, she is.

Q- Not married? A. No.

40
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CHARLES R. FORRESTER—Direct 

Charles R. Forrester, sworn.

Direct examination by Mr. Simpson.
Q. Mr. Forrester, how old are you? A. About 

sixty-six years old.
Q. Were you the engineer of the train that went 

10 into Hibernia on the 2nd of November, 1910? A. 
My memory has left me, and I don’t know any­
thing about those things at all now.

Q. Well, you are working for the Central Rail­
road? A. No, sir; I am pensioned.

Q. When did your memory leave you; how long 
ago? A. I had an attack of epileptic seizures and 
liable to throw me down any time.

Q. I mean when did your memory go? You say 
your memory has gone? A. I cannot tell you the 

^ time, see.
Q. Don’t know how long ago it ¡¡went, eh? A. 

No.
Q. Was your memory bad on this day that you 

were an engineer?

Mr. Smith—I object. There is no founda­
tion for the question.

Q. Your memory is entirely gone, eh? A. No 
30 good; no.

Q. How long have you been a railroad engineer? 
A Well, I don’t know about that either.

Q. You know you are sixty-six though, don’t 
you? A. Yes, sir.

Q. Remember that? A. Yes, sir.
Q. Do you remember where you live? A. Yes, I 

remember where I live.
Q. You live in—where do you live, Rockaway. 

A Yes sir.
Q. Do you remember when you were an en-
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CHARLES R. FORRESTER—Direct

gineer at any time—that you were a railroad en­
gineer—do you remember that far—you remember 
that you were an engineer? A. Yes, I  was one 
time and I was taken off because I got these spells.

Q. You don’t know when you were taken off? 
A. No, sir; I don’t remember that time.

Q. Don’t know whether you were taken off—that 
is, you don’t remember whether you were taken off 
on the 3rd of November, 1910, or not? A. No, sir.

Q. How long have you had these epileptic seiz­
ures? A. Well, I cannot give you the date.

(̂ . Five years; have you had them for five years? 
A. I had them just after this accident occurred 
they were talking about here this morning.

Q. You remember there was an accident oc­
curred then, [don’t you. because you heard them 
talking about it? A. I heard you talking about it 
this morning.

Q. You say you had the epilepsy shortly after 
that accident, so you must remember the time of 
the accident, don’t you? (No answer.)

Q. Did you have epilepsy while you were work­
ing as an engineer, do you remember? A. Not as 
I remember.

Q. Don’t remember whether you did or not? A. 
I don’t remember.

No Cross-examination.
Mr. Simpson—You do not admit by your an­

swer that the Central Railroad was op­
erating this train. Do you admit it 
now?

Mr. Smith—Yes, I admit it. It is admitted 
in the answer.

The Court—So there will be no question, it 
is now admitted upon the record, that 
the Central Railroad, the defendant in

10
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TO
MOTION TO NON-SUIT

th is  action , w a s o p era tin g  th e  train in 
q u estio n ; is  th a t correct?

Mr. S m ith— Y e s . '

P l a in t iff  R e s t s .

10 ----------

MOTION TO NON-SUIT.
Mr. S m ith—If your Honor please, I move for 

non-suit, on the ground there has been no evidence 
of negligence upon the part of the defendant 
company in this case. There is no proof of a neg­
ligent act. (Discussion.)

T h e  Co u r t—The motion for non-suit, gentle- 
20 men, is declined.

30

40
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WILLIAM R. BEERS—Direct

DEFENDANT’S TESTIMONY.
W illiam  R. B e e r s , sw orn .

Direct examination by Mr. Smith.
Q. Mr. Beers, where do you reside? A. Phillips- 

burg, in the County of W arren, this State.
Q. How old are you? A. I was eighty-six years 

old on the 29th day of last month, September.
Q. Are you employed by the Central Railroad 

Company? A. Yes.
Q. How long have you worked for them? A. 

About forty years.
Q. Were you employed by them in 1910? A. 

My hearing is a little defective this morning, if you 
will kindly—

Q. Were you employed by them in 1910? A. 
Yes, sir.

Q. Did you in November, 1910, see Mrs. Aaren- 
stein? A. I did; yes, sir.

Q. Where? A. At her residence.
Q. At that time did you have any conversation 

with her relative to the happening of the accident 
to her father? A. Yes.

Q. And as to the horse they were driving? A. 
Yes, sir.

Q. Did you at that time write down what she told 
you? A. I did.

Q. And can you tell me whether she signed it or 
not? A. She did.

Q. I show you the paper marked E for identifica­
tion and ask you if that is the paper you wrote, what 
she told you, and if that is the signature she made 
to it?

Witness examines five yellow sheets of paper.
Q. Look all through it? A. Yes; that is the state­

ment she made to me and I took down in my hand­
writing and read it over to her after I had taken it

10

20

30

40
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WILLIAM R. BEERS—Cross

down and asked her if she had any objection to sign­
ing it, and she said no, and she did.

Q. And is what is stated in that paper what she 
told you? A. Yes, sir.

Q. I call your attention particularly to the last 
paragraph thereof, which says: “The horse is a black 
and about eight years old; she is a little afraid of 
trains. ” And ask you if she told you that at the 
time? A. She did, sir, and I put it down just as 
she told me, with neither the crossing of a t or the 
dotting of the i  made to that statement after she 
signed it.

Q. Is that statement in the exact condition it was 
when you wrote it and she signed it? A. Except 
from the wear or use of it.

Q. Well, I know— A .  I  am looking over it f ro m  

time to time. It was taken in pencil as y o u  will 
observe there.

Mr. Smith—I offer the statement in evidence.
The Court—Any objection?
Mr. S i m p s o n — No.
Paper marked Exhibit D 1.

Cross-examination by M r. Sim pson.

30 Q- W hy did you go to the house? A. I don’t 
understand you.

Q. Why did you go to this house? A. If you 
will kindly step a little farther I would be better 
able to hear the questions.

Q. Are you deaf? A. Sir?
Q, Are you deaf? A. No, sir; I am not deaf, but 

my hoaring is a little defective and I have a little 
cold.

Q. Well, you could not hear what I said when I 
40 was over there, could you? A. I did not.
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WILLIAM R. BEERS—Cross

Q. Now do you hear me? A. I do, very plain, 
too.

Q. Don’t fight about it? A. All right; you ap­
pear to be hasty.

Q, Oh, I don’t think I am hasty.

The Court— Mr. Witness, and counsel, 10 
both, it is not proper to have an argument 
of that sort on the stand.

Q. Why did you go to this house? A. The acci­
dent was referred to me for investigation by the 
proper authority of the company, and I took the 
train on November 3, 1910, and went direct by D. L.
& W. train as far as I  could, and then to Denville 
to the residence of Mrs. Aarenstein. I introduced 
myself to her as a representative of the company 20 
after inquiring the condition of her father. ,

Q. I didn’t ask you that. I asked you why you 
went to the house, not what you did. A. I am tell­
ing you.

Q. Why did you go to the house? A. I am tell ­
ing just why I did.

Q. You did not go to the house because of some­
thing that occurred after you got to the house, did 
you? A. No, sir; I went—

Q. I didn’t ask you— A. I went to ascertain
what occurred in the accident.

Q. All right. She told you that her father was 
dying and she would prefer to have you come at an­
other day, didn’t she? A. No, sir.

Q. Didn’t she say her father was injured and dy- 
lng- A. I inquired about her father and she said 
he was seriously injured and they were expecting a 
8pecialist from New York to perform an operation.
, Q- Didn’t she ask you that because of that fact
,iat she would prefer you to go away and come 4 0
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WILLIAM R. BEERS—Cross

back at another time? A. No, sir, she did not. I 
say absolutely she did not.

Q. Did you make any memorandum of the con­
versation outside of this that you produce. A. No, 
sir, I did not.

Q. Was her hand bandaged up, the hand with 
10 which she wrote? A. She had some injuries about 

one of her hands, and I disremember what it was. 
I think it was a thumb, if I am not mistaken. The 
statement will state.

Q. Well wasn’t that the hand that the signed the 
paper with, that was bandaged? A. I don’t re­
member that.

Q. Don’t remember that? A. No, sir.
Q. W hat time of the day did you get there? A. 

I got there during the forenoon. I took the train 
20 from Phillipsburg, left there about seven o’clock 

and went direct there.
Q. Were you, at the time you called, connected 

with the claim department of the Central Railroad 
Company? A. I was connected with the special 
agent’s department.

Q. Is that the department which investigates ac­
cidents? A. Yes,

Q. How long have you been connected with the 
department which investigated accidents? A. At 

30 least twenty-five years and upward.
Q. You knew what was essential to prove to ex­

culpate the company from liability, didn’t you?

Mr. Smith—I object to it as not proper.

A. I knew enough to take—

Mr. Smith—Wait a minute. I object to it
as not proper cross-examination.

40  . . . .
Mr. Simpson—The line of cross-examination



WILLIAM R. BEERS—Cross

is directed to this point, the argument 
being that that line was interlined, and 
I desire to show by this witness that he 
knew it was important to show that 
this horse was frightened by the trains, 
and was subject to being frightened by 
the trains and because of that fact it is a 
legitimate inference that he himself, 

with the knowledge of the witness or eith­
er without the knowledge of the witness, 
wrote in the line which is now disputed 
at the end of the statement; in other 
words, to show his motive in going 
there and his knowledge at the time he 
was there.

The Court—I will permit the question.
Question repeated.

A. I know enough to take the statement as it 
was given to me, independent of what the result 
might be.

Q. Did you know that the company would not be 
liable if this was a horse that was easily frightened, 
a horse that had been often frightened by trains, 
and that ran away when simple, ordinary signals 
of the company were being given?

Mr. Smith—I object.
The Court—I will overrule the objection.
Mr. Smith—On the ground it is immaterial 

and irrelevant.
The Court—I will overrule the objection.
Question repeated.

A. I don’t know whether I would be able to de­
cide that matter. I might have an opinion.
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WILLIAM R. BEERS-Cross

Q. Well, after twenty-five years in the depart­
ment which is connected with the investigation of 
accident claims, do you say that you do not know 
that the company would not be liable if the horse 
was an easily frightened horse and ran away?

Mr. Smith—I object to it on the ground that 
it is not proper cross-examination.

The Court—I will overrule the objection.

Question repeated.

A. That would depend upon what frightened
him. . , , .

Q But you were trying to get a statement at
the time such as would free the company from lia­
bility, weren’t you? A. No, sir; I was trying to 
take just such a statement as Mrs. Aaronstein gave
me. , ,.

Q. Did you ask her questions? A. I don t re­
member particularly. It has been about four years 
since I took that statement, and the statemen wi 
show whether I asked any questions or not. 1 sai 
before: It is a verbatim statement of what she ma e 
to me in reference to the accident, and she did not 
hesitate neither; she done that very ladylike and
intelligently. „ -lv

Q. Did you ask her if the horse was an easily
frightened horse? A. I asked her if the horse 
afraid of trains, and she said he was. j

Q. Why did you ask her that? A. B
wanted to know. u,e

Q. Well, what did she say? .„What 
question you asked her—I withdraw that-why 
you want to know? A. I wanted to know whether 
the horse was afraid of trains or not, as a 
of course.
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Q. Why did you want to know that. A. If he 
was, perhaps it was one cause of bis running away.

Q. That is one cause wasn’t anything that was 
the fault of your company? A. Well, I did not 
think, from the fact of a whistle having been blown 
for a crossing at the place fixed was calculated to 
do anything except what he was required to do—  ̂®
the engineer—for the protection of the people pass­
ing over the crossing. I had enough experience for 
that. I knew he was required to do that by the 
rules of the company and also, I understood, by the 
laws of the state.

Q. Where did you find out where the accident 
happened? A. I found out from making inquiry.

Q. Where? A. Went upon the ground.
Q. Who did you make your inquiries from? A.

The crew. 20
Q. Of the train? A. Yes, sir.
Q. Now, what was the question you asked Mrs. 

Aarenstein about whether the horse was frightened?
A. I asked her if the horse was afraid of trains.

Q. What did she say? A. She said he was a 
little.

Q. He was a little; is that what she said? A, I 
could tell better by looking at the statement to see 
whether the word little was added to it. She said 
he was afraid of the trains, but whether she re- ^  
marked little or not.

Q. How did she give you the information, did she 
say he was a little or he was a little afraid of trains, 
or he was afraid of trains, or what did she say to 
you? A. Whatever the statement there shows in 
reference to that matter. As I said before it has 
been about four years since that statement was 
taken. I have not rehearsed the statement to re­
peat it word by word.
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Q. You haven’t any— A. If I look at the state­
ment I can tell just what she said.

Q. Can you tell without looking at the state­
ment? A. Perhaps I could not add the word little.

Q. You would not add the word little? A. I say 
perhaps I*could not.

10 Q. Perhaps you could not. W hat would you do 
without the statement, would you use the word 
little or wouldn’t you use it?

Mr. Smith—I object. The statement speaks 
for itself.

Mr. S im p s o n—I am cross-examining the wit­
ness as to his statement that he made.

The Court—He has made the very flat 
statement. So far he is not depending 

20 oh his recollection, he is depending on
the statement.

30

40

A. Your Honor, I wrote down the statement just 
as she made it.

T h e  C o u r t — Y e s , I  k n o w  y o u  told  u s that.

Q. Are you s t i l l  em p lo y ed  by th e  C en tra l Railroad
Company? A. I am, sir.

Q. Where? A. I live in Phillipsburg, and go 
where the accidents occur for the purpose of making 
investigations.

Q. How old did you say you are? A . 1 was 
eighty-six years old on the 26th day of last ep
tember. a Tt

Q. When did your hearing begin to fail. A-
is not—I am not deaf at all. I ani suffering a i ® 
from a cold, and when I get a cold it m t*v *re 
somewhat with my hearing. Ordinarily 6 
perhaps as well as you do at a reasonab e is
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Q. You asked me to come here from that table 
and talk to you here? A. The sound of your voice 
was such that I did not understand distinctly, and 
I wanted to know exactly what the questions were 
you put to me.

Q. Your hearing is impaired? A. No, sir; only 
in certain circumstances.

Q. What are those circumstances? A. That I 
have got a little cold.

Q. Did you have a little cold when you took this 
statement? A. I don’t know anything about my 
condition then particularly, and I have no recollec­
tion of being under the weather in any way par­
ticularly I think I was perhaps at that time— 
more especially ready to hear—perhaps a little more 
so than I am now.

Q. Well, why did you take this statement on this 
day? Why didn’t you go away and come back 
after the operation was performed on this man? A. 
My instructions—

Mr. Smith—I object.

was to investigate this case as soon as possible. 
I took the train on the next day, on the 3rd of No­
vember, 1910, and went direct to Mrs. Aarenstein’s 
residence and took her statement, and she did not 
hesitate to make the statement, and I read it over 
to her after I did make the statement, and asked 
her if she had any objections to signing it, and she 
said she had not, and she signed it voluntarily with­
out any trouble or hesitation.

Q. She did not ask you to come again? A. No, 
she did not.

Q. You did not insist upon having the talk with 
her then? A. When?

Q- At the time you went? A. I did.

19

20

30

4:C-
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WILLIAM R. BEERS—Cross

Q. Oh, you did insist? A. Yes; I insisted in this 
way. I said to her that I had been instructed to 
make an investigation of the accident, and I asked 
her how it occurred, and she said—went on to tell 
me, and I took a seat by the side of her, and took 
down her statement just as she give it to me, as

10 near as I can tell, word by word.
Q. You did insist on getting it then, did you? A. 

I did, yes; I wanted the statement then. That is 
what I went there for.

Q. W hat was it she said to you that made you 
insist upon getting the statement that day? A. 
She did not say nothing to insist me. I insisted 
on her giving me—making the statement to me.

Q. You forced your way in? A No, I did not 
force my way in, sir.

‘i0  Q. You did not? A. I went in like a gentleman.
Q. You did not insist upon going in when she 

asked you not to come in? A. She did not ask me 
not to come in.

Q. She asked you to come again? A. She was 
very ladylike and invited me in and took a seat at 
the table and I took her statement just as she gave 
it to me, sir.

Q. Did you get a statement from Dr. Mingos at
the same time?30

Mr. Smith—I object.

A. No.

Mr. Smith—I object. The question is silly.

Q. Eh? Did you get a statement from Dr. Min­
gos at the same time? A. No. I did not take any 
statement from him any time. You know better

40 than that.
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WILLIAM R. BEERS—Cross

Q. I don’t know anything about what you did.
A. Yes. Weil—

The Court— N ow, gentlemen!

Q. Is this last sentence here in your handwrit­
ing? The last sentence? A. Everything upon jq 
that paper as far as— (examines paper) I can re­
member it. It has been out of my hands for a few 
days only. Every word is in my handwriting, sir.

Q. You did not produce this paper at the last 
trial, did you? A. 1 produced—produced a paper.
I made a statement—I made a report of the acci­
dent at the time, and that statement was contained 
in my report.

Q. But you were not here, were you, as a wit­
ness in the last trial? A. Yes, I was here. 0

Q. Were you called? A. No, sir. That state­
ment was gotten—went to the company by request 
last week, and it has not been out of my hands 
since—until then.

Q. Well, would it be out of order for me to ask 
this witness to read that statement? I t is very 
difficult for me to read it, and it is his handwriting, 
and I would like to get the contents of it, unless 
you have a typewritten copy?

Mr. Miller— I have a typewritten copy.

A I would like somebody else to read it that can 
see lietter than I can.

Q. Can’t you see good? A. Well, my eyes are 
wanting a change of glasses as my age increases. 
Perhaps I can read it.

Q Well, just see, will you, if you can read a 
Page of it. I would like to see, perhaps? A. Very 
We • Eleanore Aarenstein. November 3, 10. I 
am the wife of Mr. Sidney Aarenstein, of Denville, 40
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and on November 2, 10, I and my father, Leonard
M. Mingos, who is visiting me, were on our way 
from Hibernia toward Rockaway. At Denville by 
way of Rockaway, in a one-horse carriage. One
passenger—”

Q. When passing by— A. “ When passing a 
10 passenger train between Hibernia and Rockaway.5'* 

Q. Near Beach Glen, is that in parenthesis? A.
At Beach Glen.

Q. At Beach Glen? That is all I want you to 
read. A. “ When we saw a passenger train com­
ing toward us. There was 55

Q. That is all you need to read for me, unless you 
want to read it for your own entertainment.

Mr. S m it h —He is reading it for your en- 
20 lightenment.

Mr. S im p s o n —The question asked by me 
simply was for the purpose of seeing 
how good sight the witness had. That 
is all 1 want from him.

30

Q. Now, do you rememberwhether it was morn­
ing or the afternoon that you saw Mrs. Aarenstein
A. I t was during the forenoon.

Q. And the date? Have you any recollection o
it besides that upon the paper? A. No, sir.

Q. I think tha t is all.

Mr. S m it h —I will read the paper in evi­
dence, if I am allowed by Mr. Sim pson.

“ I am the wife of Mr. Sidney Aarenstein, of 
Denville, and on November 2, U* » 
with my father, Leonard M. Mingos, 
who was visiting me, we were on 
our way from Hibernia to onr resi­
dence in Denville, by way of Rock40
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away, in a one horse and carriage, 
and when passing by a passenger train 
between 'Hibernia and Rockaway near 
Beach Glen is when we saw a passenger 
train coming towards us. There was a 
space between the public highway and 
the railroad. When we stopped the 
horse opposite the train or thereabouts 
and when the whistle of the engine was 
tooted twice the horse then started to 
run, giving one plunge and followed the 
road when he started to run, running 
for two to five miles before we were both 
thrown out at the same time and were 
thrown out of the carriage to the right 
of the road among the rocks. The horse 
continued to run, but I cannot say how ™ 
far, perhaps three miles. He was re­
turn ed^subsequently by Mr. Best’s young 
man to me at my husband’s residence.
I was injured but not seriously. My 
thumb to my right hand was put out of 
joint and the flesh torn from the inside 
of the thumb. My right knee is in a 
condition that I can hardly walk on and 
the knee is bruised; below the knee 
there are two contusions in the leg, but ^  
my left leg hurts me a little, and my 
nose is scraped on the bridge of the nose 
slightly. But my father’s injuries are 
serious; he is attended by Dr. Flagg of 
Rockaway. Dr. Abbey, of New York, 
is expected here at twelve o’clock, noon, 
to perform an operation on my father.
His injuries are two cuts on the right 
side and near the top of the head. The 
cuts are deep and the skull broken. 40
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One eye, the right one, is closed and 
bleeding, and the face bruised. The 
horse is a black and about eight or nine 
years old. He is a little afraid of trains. 
Signed, Mrs. Leonore Aarenstein. 
Witness to the signature, W. R. Beers.”

10
Mr. Smith—I will read, by agreement, from 

the testimony of two ladies, a Mrs. 
Emma Post, who was sworn and testi­
fied at the last trial, page 52—

Mr. Simpson—This is the one that passed 
out.

Mr. Smith—One of them is dead. Mrs. Post 
is dead, isn’t she?

Mr. Miller—Yes, Mrs. Post is dead. Mrs. 
Henderson is sick.

Mr. Smith—(reading):

“ Emma P ost, called and sworn on behalf of the 
defendant, testified as follows:

Direct examination by Mr. Smith.
Q. Mrs. Post, where do you live? A. I live in 

3b Morris County, and the little village I live in is 
called Morrisilia, on the borders of Hibernia.

Q. Did you live there in 1910? A. Yes, sir; I 
lived there twenty-seven years.

Q. Do you ¡¡remember the day of this accident? 
A. I certainly do, but I could not tell you the date.

Q. Do you remember the occasion of it? A. Yes, 
sir.

Q. Were you driving on the road from Rock- 
^  away to Hibernia at that time. A. I certainly

was.
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Q. Was any one with you? A. There certainly 
was.

Q. Who was it? A. Mrs. Aaron Henderson.
Q. As you came along the road there, getting 

near the turn of the road as it goes up the hill to­
ward Hibernia, did you see Mrs. Aronstein and her 
father in their carriage? A. I saw an object, but ^  
I do not know who they was.

Q. But afterwards you found out who they were?
A. Yes, sir.

Q. Now, as you saw this carriage coming to­
wards you it was coming towards the direction you 
were coming from. A. Yes, sir.

Q. You were going in opposite directions? A. 
yes, sir.

Q. Will you tell us what you saw, if anything, 
out of the ordinary, as their horse came towards 20 
you? A. Well, I made a statement at the present 
time, that has been two years ago and I do not 
want to make any flaws. On that day I had been 
to Dover, and in coming home the train had passed 
me at Beach Grlen before I—

Q. Which way was the train going then? A.
Going to Hibernia; and before I saw the horse I 
saw the train go around the curve and it was out of 
sight, and then I saw this horse, and I could not 
tell whether they were men or women in the ^(l 
wagon, and when I first saw the horse it looked to 
me as if it was on a trot and then the next thing 
I* gave a Plunge, and before I had time to say to 
the lady with me, “ I believe that horse is running 
away, the horse passed me, and there was no one

the wagon, and the reins were dragging.
Q- And as the horse went by you did you keep 

on driving? A. Then 1 turned back in the road, 
an it did not seem to be more than a couple of 
minutes before I seen Mrs. Aronstein. 0
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Q. And what was she doing? A. She met me in 
ttmroad and she was working her thumb like that 
(illustrating), and she says to me, ‘ ‘Did you see my 
horse?” I said, “ I saw a horse.” She said, “I 
wonder if any one will catch him.” I said, “I 
couldn’t say.”

10 * Q. And then did she say anything to you about
what caused the horse to run? A. No, sir; she 
told me no particulars at all; and the next thing 
she said to me, “Would you take me to Dr. Flagg 
at Rockaway? My father has got a weak heart.’’ 
And I said, “Why, it would be impossible, my 
dear, for me and you to pick up that lifeless body 
and put it in this little wagon, but I will get you 
aid right away.”

Q. And what did you do? A. Then I drove on, 
20 and the train was just pulling out from Rockaway 

to Hibernia, and I threw my hands up, but they 
paid no attention. I threw the lines to Mrs. Hen­
derson and I jumped out of the wagon, and I ran 
up the bank, and I ^stopped the train and I told 
them that there was an accident, and for them not 
to pass it, to go to Mrs. Aronstein’s, or to the 
lady’s aid, I didn’t then know who it was, but I 
learned afterwards, because she was to my house; 
and then, of course, I went on to my home. 

30 Q. You learned afterwards what?
(Answer repeated).

Q. Now, at the time that you saw this horse as 
you say start from a trot to a run, did you at that 
time hear any unusual or loud whistle? A. I di 
not hear no whistle at all.
Oross-examination by M.v. Simpson.

Q. Where were you with reference to this road 
40 when you saw this horse first? A. I was in the 

road going to my own home.
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Q. But where in the road, how far from Hibernia?
A. Well, I should say—I am not a very good judge 
—but I might have been a quarter of a mile from 
Hibernia.

Q. That is, you were down on the Rockaway side 
of the curb, weren’t you? A. Yes, sir.

Q. Where was the horse when you first saw it 
run? A. Up at the top of the hill.

Q. Past these two curves? A. It had to pass 
them two curves before it come to me.

Q. Before it came in your sight? A. No, no.
Q. Where was he when he was in your sight?

A. Right at the top of the hill.
Q. Was he in motion then? A. Yes.
Q. And you saw him, you say, start into a 

jump? A. Into a jump, as though he—
Q. Were you listening for a railroad whistle 20 

then? A. No, sir.
Q. You were not paying any attention to a rail­

road whistle, were you? A. None whatever.
Q. You were about how far from Beach Glen 

then? A. Well, as I said before, I am not very 
good to estimate, but I should think a couple or 
three hundred feet.

Q And Beach Glen is about a mile from Hiber­
nia, isn’t it? A. I should think so.

Q. So that you were a couple of hundred feet 80 
from Beach Glen when you saw this horse start?
A. Well, somewheres near that.

Q- And that would be a mile less a couple of 
hundred feet; and were you listening for a railrqad 
whistle? A. No, sir.

Q. And you do not spend your time when you 
are driving home listening for railroad whistles, 
do you? A. No, or runaways.

Q- You made a statement of this accident at the 
time of the accident, did you? A. I certainly did. 40
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Q. Do you remember who you made it to? A. 
Yes, sir.

Q. Who did you make it to? A. Mr. Best.
Q. Who? A. A gentleman by the name of Mr,

Best.
O Who is Mr. Best? A. If he is here I can show

10 him to you.
Q. And your recollection was fresher, wasn’t it? 

A. I think it ought to have been.
Q. At the time of the accident than it is now? 

A. I should think it ought to be.
Q. Have you read that statement over before you 

testified to-day? A. No, sir; nor haven’t seen it.
Q. You haven’t seen it either? A. No, sir.
Q. W as this train running backwards? A. That

I could not say, if I hoped to die.
Q. Did you see the lady and gentleman thrown

out? A. No, sir.
Q. Then you did not watch the carriage from the 

time you first saw it until the time you met 
Mrs. Aronstein? A. I could not, because the cars 
bothered me. I could not see it.

Q. Oh, you saw it up on top of the hill? A.
saw it up on top of the hill.

Q. And then you lost sight of it? A. Yes, sir. 
Q. What you saw on the top of the hill was the 

^  horse seeming to be on a trot and then suddenly 
jump and run? A. Yes, sir.

Q. At that time you were not listening for any 
railroad whistle, were you? A. No, sir.

Q. You do not say as a matter of fact that you 
are positive that there was not any railway whist e 
blown? A. No, sir; I could not; I could not say
that.
Re-direct examination by Mr. Smith.

40 Q. Were you in such a position that if a whistle
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had been blown by a train just opposite the high
point of the hill you would have heard it where
you were? A. Well, I—

Mr. S im p s o n — I object: It is a  matter of 
opinion; it seems to me that is for the 
jury to say, because she has described 
her distance, the topography has been 
described, and I do not think she is 
allowed to give a matter of opinion on 
that, and I object on the ground it is 
incompetent.

The Court I think the objection must be 
sustained.

Mr. Smith—I ask an exception.

The Court You may show how far she 
was away from the train, and so on, 
but whether she would have heard it or 
not contains so many elements_

Mr. Smith I asked her if she was in such a 
position.

The Court—What do you mean by that? 
Do you mean whether she was on the 
road or underneath it, or what?

Q. What I really want to find out—A. I am not 
nervous; I can answer any question. I am here to 
tell the truth.

V* What I  want to find out is this; How fa r  
^ere yOU at the time you saw Mrs. Aronstein on
A 6 w P ° f the bil1, ll0W far were you from her?• Well, now, that would be pretty hard for me 
to say.

Q- Well, about; give us your estimate.
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Mr. Simpson—I object as not proper re-direct 
examination.

The Court—I will permit it.

A. Well, it might have been a hundred feet, 
probably a little more.

Q. One hundred feet or probably a little more.

lie-cross examination by Mr. Simpson.
(¿. Where did you meet Mrs. Aronstein with re­

ference to the body of this man or had she passed 
the body? A. She had passed the body just a little 
ways.

Q. Coming towards you? A. Towards me.
Q, Where did the body lie with reference to the 

curve; was it past the second curve fro m  Hibernia? 
A. Yes, sir.

Q. And she asked you to put her father’s body in 
the carriage? A. In my wagon.

Q. And take him to the doctor? A. Yes, sir.
Q. You did not? A. No, sir.
Q. And the reason you did not was that you said 

you could not put that lifeless body in the carriage? 
A. I certainly did.

Q. And she was pretty much excited? A. Well, 
she actually did act it.

Q. And as if she was suffering from a great strain
of some mind? A. Yes, sir.

Q. And you said that you told them to stop the 
train and they would not stop? A. I threw my 
hands up and they did not stop. And then I jumpe 
from my carriage and went and stopped the train
and told them how—

Q. I do not care what you told them.
Mr. Smith—The next witness is Mrs. Erne 

line Henderson: (Reading.)
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“Emeline Henderson, called and sworn on be­
half of the defendant, testified as follows:

Direct examination by Mr. Smith.
Q. Where do you live? A, Morrisilia, Morris 

County.
Q. Were you with Mrs. Post on the day she was 10 

driving along the road at the time of this accident?
A. Yes, sir.

Q. Do you remember seeing the horse of Mrs. 
Aronstein and her father coming towards you? A.
Yes, sir.

Q. Now, at the time you saw it where was that 
horse? A. On the top of the hill.

Q. The top of the hill? A. Yes, sir.
Q. At the time you saw the horse coming toward 

you about how far was your carriage from that 20 
horse? A. The length of two telephone poles.

Q. The length of two telephone poles? A. Yes 
sir. * ’

Q. And about how far apart are the telephone 
poles? A. I cannot tell you; I did not measure it.

Q. You cannot give us an estimate of that? A 
No, sir.

Q. When you saw this horse at the top of the 
hill what did the horse do that you noticed? A.

ell, he was started right off on a jump and come «30 
nghtdown the hill.

Q. Coming down the hill? A. Yes.
Q. As they came down the hill did you continue

0 see him all the time or did you lose sight of him
01 a time? A. No; we did not see him all the 

time.
Q. After that what did he do; pass you? A 
ês, sir.
Q- As the horse passed you was there anybody 
the carriage? A. No, sir. 40
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Q. What did you and Mrs. Post do then, drive 
n? A. We drove right along.

Q. After that did you meet Mrs. Aronstein on 
the road? A. Yes, sir.

Q And Mrs. Post; and did you havejsome talk 
with her? A. Yes, sir.

10 Q. Then did you drive on up to where the father 
was? A. Yes, sir.

Q. Now, at the time you saw this horse on the 
top of the hill make this jump as you call it, did 
you hear any whistle— A. No, sir.

Q. —or loud whistle of a steam whistle? A. No, 
sir.

Q. Had you seen this train before that? A. Yes, 
sir.

Q. And where were you at the time you saw it
20 before that? A. This side of Beach Glen.

Q, What is that? A, This side of Beach Glen.
Q. Did it goby you? A. The train, yes.
Q. Had you seen the train go around past the 

curve and in this cut before you saw Mrs. Aron­
stein on the top of the hill? A. Yes.

Q. And about how long had that train disap­
peared around the curve and in this cut before you 
saw Mrs. Aronstein? A. Not but a few minutes.

Q. H’m? Not but a few minutes.
30 Q. Not but a few minutes? A. No, sir.

Q. Now, after you left Mrs. Aronstein and rode 
over and went toward Hibernia, did you see the
train? A. Yes, sir. .

Q. Where was it then? A. By the store on tne
upper crossing.

Q. Was it coming or leaving? A. Just moving

Q. And in what direction? A. West, toward 
Rockaway.
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Cross-examination by Mr. /Simpson.
Q. Ho w far were you from Beach Glen towards 

Hibernia when you first saw the Aronstein horse, 
how far was Beach Glen behind you? A. Oh, I 
could not tell how many—it was quite a little piece.

Q. How much was it; were you hal| way to Hi­
bernia or quarter way to Hibernia? A. Yes, we 
were over half way.

Q. How much more than half way were you? A. 
Not much more—that is, to the store.'

Q. And do you know how far the store is from 
Beach Glen? A. No, I never—

Q. Now, at that distance that you saw this horse 
jump in the air and start to run were you listening 
for a railroad whistle? A. No, sir.

Q. Your attention was attracted by the horse, 
wasn’t it? A. I was looking at that horse.

Q, But the first thing that attracted your atten­
tion was the jump of the horse, wasn’t it; you were 
not paying any attention to that neighborhood, 
were you? A. Well, I seen the train go.

Q. You saw the train pass you; the train was 
then out of sight when you saw the horse jump 
wasn’t it? A. Yes.

Q. The train was not in your sight when you 
saw the horse jump? A. No, sir; it was on the 
other side of the hill.

Q. You could not see it; there was a hill between 
you and the train. Now, what I want to get in 
your mind is this: The thing that attracted your 
attention was this jump of the horse and his dash
down the hill, wasn’t it? A. Yes, sir, at that min­
ute.

Q Were you talking to Mrs. Post, as you drove 
along? a . Yes, sir.

Q. Audyou were interested in your conversation, 
on t you? A. It was about the horse coming.
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Q. You were interested in your conversation, 
weren’t you? A. I suppose we were.

Q. And you could see the horse then, from where 
you were, couldn’t you? A. Yes.

Q. And the railroad tracks were on the level with 
you there, weren’t they, on the road. A. Yes, sir. 

10 y. And this horse was then high up in the air, 
where he was in plain sight, and you were then, 
you say, a little more than a half mile from Beach 
Glen, towards Hibernia, is that right? A. I do not 
know how far it was, but I—

Q. Now, this is two years ago? A. Yes.
Q. And you were not paying any attention, lis­

tening for railroad whistles? A. No, sir.
Q. They were not the kind of musical instru­

ment you are particularly interested in, are they? 
20 A. No.

Q. You won’t swear, as a matter of fact, that 
immediately before this horse jumped there was not 
a railroad whistle blown? A. I did not hear it.

Q. You will not swear that there was not? A.
No, no.

Q. And you say, at the time you saw the horse 
jump, there was a hill between you and the tram, 
the train had disappeared around the hill, and you 
were paying no further attention to it? A. o, 

30 did not disappear around the h—

By the Court.
Q What was there about the horse that you saw 

that caused you to talk to Mrs. Post about it. A. 
Mrs. Post spoke to me first about it.

Q. What was there about the horse tha y 
saw that caused you to talk about it? A.
started to run down the hill.

Q. But before it started to run, did yo y 
thins; to Mrs. Post, or she to you-anythmg about

40
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the horse? A. Mrs. Post said to me: “That is a 
runaway horse.”

Q. But before it started to run did she talk to 
you, or you to her about the horse before started 
to run? A. No.

Q. What were you talking about before the horse 
started to run? A. I could not tell you that.

Q. You were talking about something, I sup­
pose, weren’t you? A. Yes; it might have been; 
but I do not remember that.

Q. Then, until the horse started to run, neither 
you nor she started to talk about it? A. No; not 
about the horse.

Q. And there was not anything about the horse 
to speak about, before he started to run, that you 
saw? A. No; I did not see anything.

Dr. W illiam J. A rlitz, sworn.
Direct examination by Mr. Smith.

Q. Doctor, are you a practicing physician and 
surgeon of this county? A. I am, sir.

Q. How* long have you been practicing? A. 
Twenty four and one-half years.

Q. Are you connected with any institutions? 
A. I am.

Q. What? A. St. Mary’s of Hoboken, and North 
Hudson.

Q. Have you made any special study of the nerv­
ous system? A. I have.

Q. And do you hold any position relative there­
to? A. I am the neurologist of St. Mary’s Hospital 
and the consulting neurologist of the North Hud­
son Hospital.

Q. Doctor, have you examined Mr. Forrester, 
the engineer of this train? A. I did, sir.

Q- Who was on the stand this morning? A. I
did.
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Q. What have you to say, Doctor, as to his 
physical condition at the present time? A. I ex­
amined him on the 29th day of October, of this 
year, and found, at that time that he was suffer­
ing with chronic uramic intoxication, calcification 
of his cerebral blood vessels, and had a blood pres- 

1 sure of 196. I found that he had a profound loss of 
memory, that his judgment was faulty, and that 
his mental processes were decidedly perverted, be 
cause of the calcification of his blood vessels and 
the uramic intoxication; in other words, the two 
physical conditions have brought about a mental 
state. His judgment is bad, because he has a pro­
found loss of memory, and judgment is based upon 
memory.

Q. What would you say as to his ability to re- 
member things that happened, say four years ago? 
A. He would have a very poor knowledge of events 
occurring at that time. He would have a consider­
able knowledge of things that had happened in his 
early life. His condition is now that which has 
been designated senium; his brain is not sufficiently 
nourished, and because of that lack of nourishment 
he has this loss of memory and faulty judgment.

Cross-examination by Mr. Simpson.
30 n

Q. When did you examine him, Doctor? A. un
the 29th of October.

Q. This October? A. Yes.
Q. Did you get any history of his case? A. Yes.
Q. But you are testifying on what you learned— 

that is your opinion is formed partially on what 
you learned of the history of his case as well as ob 
jective symptoms, isn’t it? A. In a measuie, yes«

Q. Did you learn that a Doctor Flagg was his 
40 physician? A. Whose physician, Mr. Forresters?
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Q. This man Forrestoer’s physician? A. I don’t 
recall that.

Q Did you learn that he had been treated for an 
epilepsy in July, 1910?

Objected to After the discussion the objec­
tion was withdrawn. 10

A. Well, my examination—part of my examina­
tion was in the line of interrogations, and in addi­
tion to that I took the objective manifestations, 
and I arrived at a conclusion. Now, in response to 
your question, I do not believe he ever had an epilep­
tic fit.

Q. Do not think that? A. No; I think he has 
ursemic convulsions.

Q. Well, did you ascertain how long he had been 20 
suffering with this complaint? A. From his wife 
and from him—he said he had been ill about two 
years.

Q. That is the wife said two years? A. Yes, and 
he said that.

Q. You did not make any other inquiries to find 
out? A. None whatever.

Q. This man’s memory was very bad; he remem­
bered things in his early life better than he would 
things in his later life. W hat value was it for a 
man of a bad memory to tell you that he had been 
ill for two years, if his memory is not good? A. It 
was of no value; it was a circumstance surround­
ing the examination.

Q- Could you tell by the objective symptoms 
how long this man had been sick with the complaint 
that you found? A. Positively not.

Q- You could not tell that? A. No.
Q. What were the symptoms that he manifested 

of this poisoning which would affect his judgment ±
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and his memory? A. W hat were the symptoms 
then?

Q. Yes? A. His profound loss of memory, the 
repeated attacks of convulsions.

Q. You saw him in the convulsions? A. I did 
not.

Q. Well, how do you know anything about his 
convulsions? A. I  was told so by his wife, whom I 
interrogated, and I was told so by him.

Q. But his memory is manifestly poor and his 
judgment manifestly poor, isn’t it? A. I believe 
so.

Q. So that this judgment and his memory as to 
his convulsions would not be of any evidential value 
to you, would they? A. Only if it was corrobo­
rated by those in attendance.

Q. Well, suppose it was not corroborated and you 
simply had that alone, that is of no evidential 
value, is it? A. Yes, it would be, if I take into 
consideration the other symptoms in the case, with 
regard to his—to the various acts he performs daily, 
with regard to his general orientation. I know all 
of the man’s responses were slow, sluggish; he 
could not recall—as a matter of fact I did not ques­
tion him about this accident—I knew nothing about 
it, but about his daily life, things that had trans­
pired a year or two ago.

Q, Is his wife in Court? A. I do not see her.
Q. Now, I understand your testimony is, crudely 

put, that because of his bad memory and because of 
his lack of judgment, he would be valueless as a 
witness. That is the thing, crudely put, isn’t it. 
His testimony would not be of any value? A. 
Would not be.
¿ Q ; Haven’t  you used him as a witness to testily 
for you to make up your opinion of his condition 
A. Absolutely not.
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Q. All right, Then what he told you, what he 
said to you, you paid no attention to, did you? A. 
Not—only that which was corroborated by those in 
attendance. In the first place, I had a number of 
things to go by before I arrived at a conclusion. 
One was a blood pressure of 196. Secondly, I 
found a quantity of album.

Q. Don’t go so fast. Let us take these things 
one by one. We do not live among these things— 
at least I do not, so I am not familiar with them. 
A blood pressure of one hundred and how much? 
A. One hundred and ninety-six.

Q. How long had that blood pressure been there, 
could you tell by any objective signs? A. Could 
not.

Q. He had a physician for this complaint before 
you examined him, didn’t he? A. I don’t know; I 
suppose so.

Q. Did you go and interrogate the attending 
physician? A. No, I did not.

Q. You did not try to find out from the attend­
ing physician? A. No. I don’t know if he had 
one. He perhaps may have had one or more.

Q. You say you don’t know. Who employed 
you to go to examine him? A. The Central Rail­
road.

Q. Did they tell you that Mr. Flagg, a Dr. Flagg, 
a witness who had testified at the last trial of this 
case—a man named Frederick W. Flagg, of Rock- 
away, New Jersey, had been the attending physi­
cian of this man?

Mr. Smith—I object.

A. No; they told me this. They told me that
ey wanted to produce in court a witness, a very 

essential witness, whose mental state they had some

10

20

30

40
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question to doubt, and I went to Rockaway on the 
morning of the 29th of October, and examined Mr. 
Forrester, and I made my report to them to the 
effect that I did not consider his judgment good.

Q. W hat is his condition now as to any mental 
life at all? Has he got any mental life? A. Oh,

10 yes; he has for events that transpired in his early 
life, but he has for events that occur today—he 
would remember them for perhaps forty-eight 
hours, and if you asked him about those same 
things a week hence, he would know very little 
about it.

Q. You interrogated him especially to find out 
whether he had any memory of this accident or al­
leged accident? A. No, I never put a question to 
him about accidents.

20 Q. You knew the Central Railroad wanted to 
know whether or not he had sufficient intelligence 
as to be a witness as to an accident, didn’t you? 
A. No; I didn’t question him about—

Q. You knew that fact? A. No; I knew  it was 
about—

Q. An accident case? A. No; I had no idea about 
it.

Q. You knew they wanted to use him as a wit­
ness in court? A. Yes, that I knew.

30 Q. You did not ask him anything about the sub­
ject matter which it was supposed he would be a 
witness about, did you? A. No, I just went into 
his general orientation.

Q. W hat is orientation? A. Means with refer­
ence to time and place.

Q. Well, did you ask him whether on the second 
of November, 1910, he blew his whistle and saw 
that that whistle frightened a horse and then blew
another whistle? A. No.

Q. Didn’t ask him anything about—A. Oh,
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questioned him in regard to hie actions in general; 
about his fam ily, about his daily  life, about w hat 
he did daily, where he was born, how  m any ch il­
dren he had, and who his father w as, and a great 
many other th ings. Now, th in gs that had trans­
pired a great m any years ago he had a know ledge  
of those things. That you would expect because 
that is characteristic of his condition.

Q. W hat did you ask him  about w hat happened 
recently? A . Oh, I don’t ju st recall w hat, but 
what he did daily, and where he had been a week  
prior to that time, and if  he w ent to chiirch, and 
what church he attended, and a great m any other  
things in that line, and to do sim ple sum s in 
addition and subtraction, and all that sort of th ing.

Q. W ell, do you know  w hat church he had gone 
to or if he had gone to any chnrch? A. A s I recall 20 
he said he had gone to the M ethodist Church, and 
that answer w as— he arrived at that conclusion  
after g iv ing  it considerable thought.

Q. I am not ask ing you w hat he said. I asked 
you if you knew? A. No.

Q. Whether he had gone to any church? A. No.
Q. So you could not ju d ge w hether his answers 

were true or false, could you, if  you had no inde­
pendent knowledge? A. Yes, I th ink I could.

Q. Well, how could you judge if  th is man told 80 
you he had been to the M ethodist Church and you  
didn’t know w hether he had been there— how  could 
you judge w hether that answ er was true or false?
A. Because that answer was corroborated.

Q- Well, then, you continually—  A. Bv a w it­
ness.

Q- You continually depend upon w hat som e one 
6 86 8ays? A - N o> °n  the contrary, I am not. I 
am depending on w hat m y analysis of th in gs that 
re ° d  me th ings that anybody tells m e, and the
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circumstances surrounding the life of the individual 
whom I am examining.

Q. Well, that is splendid as a general statement, 
but coming down to specific details, you say that 
you do not credit what this man says, except so far 

j as somebody else tells you that it is so. Now, do 
you or don’t you depeud on what that somebody 
else tells you? A. In a measure, certainly.

Q. Then, in what measure? A pint or a quart, 
or what measure do you depend on? What do you 
mean by measure? A. I am placing it in this 
light, if I may. In the examination of any indi­
vidual we expect to find a normal person, that is to 
say that the man is of average mentality or the 
woman is of average mentality. We find cases 
where the mentality is considerably below the aver­
age, and still the people are not insane, and some­
times we find people above the average, whom we 
call clever people—if we find a person whose men­
tality is considerably below the average, with a de­
cided loss of memory, with a decided apathetic 
manner, with a history of attacks of unconsciousness, 
with albumen in the urine, with the high blood 
pressure, I must arrive at some conclusion, after 
having conversed with this patient for a prolonged 

0 period, and find that his responses are not proper.
Q. Is this man below what you call normal men­

tality? A. At this time, yes, decidedly.
Q. He is? A. Yes.
Q. How much below? A. Oh, very much.
Q. And th e  f ir s t  t im e  y o u  sa w  h im  w a s when?  

A. I o n ly  sa w  h im  o n ce , on  th e  2 9 th  o f O ctober.
Q. Where? A. At his home in Rockaway.
Q. How long a period of time did you spend

there? A. About an hour.
Q. W hat is this condition that he is suffering

40



GEORGE A. MORRIS—Direct 

with? Has it a name, as a disease? A. Yes.
Q. What? A. Yes, chronic uraemic intoxication 

and calcification of his blood vessels.
Q. Does that mean, the chronic, that it has been 

established for some time? A. Yes.
Q. How long you don’t know? A. Have not the 

slightest idea.
Q. Now then, in the history of medicine or in 

the science of medicine, is there any knowledge at 
all as to the usual period of time it takes to develop 
this condition? A. No.

Q. There is not any? A. He may have had al­
buminuria ten or fifteen or twenty years ago; I 
don’t know anything about it.

Q. It is not a condition that arises suddenly, 
however, is it? A. No, it is not.

George A, Morris, sworn.

Direct examination by Mr. Sm ith .

Q- Mr. Morris, what is your business? A. Pho­
tographer.

Q. Where do you live? A. Long Branch, New 
Jersey.

Q. I show you several photographs and ask you 
« you made them? A. Yes, sir.

Q. When did you make them? A. On December 
14, 1912.

Q. Can you tell me where you took them? A.
el m a town or in the vicinity of a town known 

dS Hibernia.

Mr. Smith I ask that they be marked for 
identification.

Photographs marked F, G, H and I, for 
identification.
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JOHN A. CASEY—Direct

Cross-examination by M r. Simpson.
, Q. When did you take these? A. December 14, 
1912.

Q. Were you familiar with the location at all? 
A. No; I simply have been there once or twice be­
fore, that is all.

Q. When was the first time you were there? A. 
Oh, it was about six or eight years ago.

Q. Six or eight years ago? A. Yes.
Q. Well, were you there for the Central Railroad? 

A. Yes, just to make some views.
Q. To make some photographs? A. Yes.
Q. And the second time was how long before De­

cember 14, 1912? A. I could not say.
¡¿() Q. You do not remember? A. No.

Q. Did you take more pictures than these or only 
these? A. No, sir.

Q. These are all you took, these four? A. Yes.

John A. Casey, sworn.

D irect examination by M r. Sm ith.

Q. Mr. Casey, where do you live? A. Somer­
ville.

Q. W hat is your business? A. Supervisor of the 
New Jersey Central.

Q. Are you familiar with this railroad at Hiber­
nia? A. Yes.

Q. Been up there frequently? A. Yes, sir.
Q. Are you familiar with the road that runs 

along the railroad there? A. Yes, sir.
Q. I show you a picture and ask you if that cor­

rectly represents the condition of that place on the 
road from Hibernia to Rockaway, and if it did, if 
the place was in that condition in December, 1912? 
A. Yes, sir; that looks like it.40



JOHN A. CASEY—Direct

Q. Can you tell me w hich direction the road is 
running? A. The wagon road or the—

Q. Yes; this road, which direction is that, where 
we are looking stra ight at the picture?

(No answer.)
Q. W hat I  w ant to know  is that towards Rock- 

away or Hibernia? A . W h y, that would be toward  
—towards— I am  kind of m ixed up on that track. 
The wagon road is on the le ft hand side of the 
track.

Q. Yes? A. G oing to Hibernia?
Q. Yes. A . This would be g o in g  to Rockaway. 
Q. I show you another picture and ask you  if 

that correctly represents the scene there on the road 
running toward H ibernia on the continuation of the 
other picture? A. Y es, sir. I am more fam iliar  
with that picture.

Q. I show you another picture and ask you if  
that represents the railroad track as it approaches 
the first crossing in Hibernia, at the little  build ing  
there? A. Yes, sir.

Q. I show you another picture and ask you if 
that represents the other end of the tracks as it goes  
towards Rockaway? A. Yes, sir.

Q Mr. Casey, how  does the railroad run in rela­
tion to the road at the h ighest point near Hibernia? 
Does the road go  up hill or dow n hill? A  It goes  
on a up hill.

Q. Can you tell me what is the h eigh t at the  
ighest point of the road above the railroad track?

A. Seventeen feet above the rail.
Q- Did you make that m easurem ent? A . I 

made that m easurem ent, yes.
Q- At that point how  far is the railroad from  the

^  L  A ' The h igh est poiDt? is one hundred  and thirty-five feet.
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Q. Is there, tak ing  a point right opposite the cen­
ter of the h igh  point of the road— can you tell me 
w ith in  w hat distance there is a crossing from that 
point, the first crossing at Hibernia? A. Why, 
about seven hundred feet.

Q. Is there another crossing there? A. Another 
crossing w est of that point, yes, sir.

Q. A bout w hat distance? A. The crossing now 
you refer to at the store?

Q. The crossing at the store? A. W ell, I never 
m easured that distance; I should judge it was 
probably seventeen hundred feet.

Q. And the first crossing, as I understand, is by 
the little  red house there? A. B y the little red 
house, yes, sir.

Q. Approaching the red house from Rockaway 
can you say w hether or not the v iew  of the track is 
obstructed as it turns around the red house? A. 
Y es, it is.

Q. Speaking now  of this picture show ing the red 
house, I ask you  w hether or not the road turns 
around the red house? A. The road bears to the 
right around the red house go in g  towards Hibernia.

T h e  C o u r t — Y o u  r e fer  to  th e  road; you  
m e a n  th e  ra ilro a d  or w a g o n  road?

30
Mr. S m it h — The railroad.

Q. A t the red house does the w agon road cross 
the railroad? A. Y es.

Q. A nd then re-crosses the railroad at the store? 
A . Re crosses the railroad at the store.

Q. N ow , as the road runs from Rockaway or 
Beach G-len to H ibernia, does it parallel the rail­
road, all the way? A. It parallels all the way.

Q. Is it alw ays the sam e distance from the rail- 
4 road? A. No, it varies.
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Q. Did you m ake any sketch of the scene up 
there? A . I  did; yes, sir.

Q. H ave you got it  w ith  you? A . A  little  paper 
sketch; yes, sir. (Produces paper.)

Q. Did you m easure the distance on that? H ave  
you got the distances on that? A . I  noted the d is­
tance on this sketch.

Q. At the time? A . A t the tim e I  took the 
measurements.

Q. W ill you tell me now  the exact distance be­
tween this point at the center, which is opposite 
the highest point o f the h ill and the first road, that 
is, the road at the little  red house?

Th e  C o u r t — Is that the direction in which 
this train was proceeding?

Mr. Smith—Y es; toward Hibernia.

A. The distance at the h igh est point is 135 feet 
rom the center of the wagon road to the center of 

the main track.
Q. Now, then, tak in g  a distance from  that point 

measured on the railroad, how  far is it  to the near-
st crossing in  the direction of Hibernia? A  H ow
ar is it to the nearest crossing? It is_ t h a t  would

t h « P “ S 170 fe6t t0 a Private crossing— that is, 
rossing nearest Eockaway— private crossing

This i .  - Wh6re? A ' Fro,n th is Poi“ t here, 
th. i, ? P° ln t' and 1 8176 that distance. This Is
the roSa* P° m t ° n the r0ad- This is  the apex in
and a r t ' T d there— that would be one hundred
hundred7» d™  hundred and s ix ty -e ig h t— and one uured and seventy.

Q- Now taking__

10

20

30

The Court—That is-
4 0
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Q. Now, taking the crossing from that point 
toward Hibernia—not toward Rockaway—toward 
Hibernia, and tell me the distance? A. The dis­
tance from this private crossing here?

Q. No, no; from the point where you measured 
to the public crossing? A. 792 feet. ,

10 Q. 792 feet? A. Yes.
Q. Now take the distance from that point to the 

second crossing, the crossing at the store, and tell 
me what is that distance? A. Well, I have not 
got that distance.

Q. You haven’t got that distance down? A. 
No, sir; I did not measure that.

Cross-examination by M r. Simpson.

Q. How many tracks are there, railroad tracks, 
20 in this locality you have been describing? A. Why, 

at that point, along there, there are three tracks.
Q. When you say that, as I remember, it is 135 

feet from the highest point in the wagon road to 
the railroad, you refer to the nearest rail or to the 
center of the three tracks? A. I refer from the 
nearest rail of the main track to the center of the 
travelled portion of the road.

Q. Do you mean the middle track? A. That is 
the middle track.

39 Q. From the nearest rail to the middle track to 
the center of the travelled road is 135 feet? A. 135 
at the apex, at the highest point of the public 
road.

Q. W hat is the distance between the edge of the 
road nearest the railroad and the nearest railroad 
track? A. Why, I don’t know.

Q. Don’t know that? A. No. These tracks are
about twelve feet centers.

Q. But you cannot tell us what is the distance 
between the side of the road at the extreme edge



109
JOHN A. CASEY—Cross

nearest the railroad and the first railroad track or 
rail? A. No, sir.

Q. Cannot tell me. N ow , w hat is  th is seven  
hundred and n in ety-tw o  feet. You say that is from  
a point opposite the apex of the road, in  the center  
of the railroad to the first crossing, is  seven h un­
dred and ninety-tw o? A . Seven hundred and 10 
ninety-two feet, yes.

Q. W hat is that crossing there, a public road or a 
private crossing? A. Public way.

Q. H ow  m any trains— w hen did you m ake these  
measurements, near the date of the accident? A.
No; some tim e afterwards.

Q. So the situation  had not changed at all, had 
it? A. No; the situation had not changed.

Q. Between the tim e o f the accident? A . No 
sir. * 20

Q. At the tim e of the accident how m any trains 
were there that ran on this road? A. W hy, there 
was one train, I believe, at that time.

Q. One in the m orning and one at night, is there, 
or only one in the afternoon? A. One in the m orn­
ing and one in the afternoon.

Q. And that is all that was on that branch, w asn’t 
it? A. That is about all.

Q. That train was composed of passenger cars 
and some freight cars, w asn’t it? A . W ell, generally  ^  
passenger cars— tw o coaches generally.

Q. Som etim es they  carried a freight car? A. A t 
that time I th ink  they did carry a freight car at 
times.

Q. There was no station at Hibernia? A. N o, 
nothing more than a store.

Q. It is a very sm all place? A . H ibernia is a 
small town.

40
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J o h n  A . R id e r , sw o r n .

D irect examination by M r. Sm ith .

Q. Mr. Rider, where do you live? A. Rockaway, 
New Jersey.

Q. W hat is your business? A. At present I am 
10 employed as a locomotive fireman.

Q. What was your business in 1910? A. What 
position?

Q. 1910. A. Locomotive fireman.
Q. And after, any time subsequent to 1910, did 

you ever run as an engineer? A. Been promoted 
three years.

Q. Were you the fireman on the train on the 
day of the accident? A. Yes, sir.

Q. W hat time does that train reach Hibernia in 
^0 the afternoon? A. It is due there at 3.30 P. M.

Q. On the day of this accident were you on the 
engine? A. I was.

Q. How near is your railroad to the highway at 
the highest point of this hill towards Hibernia? A. 
How near is the railroad where the tracks, the en­
gine is on?

Q. Yes. I will withdraw that question. Which 
track were you running on? A. The main track or 
middle track.

30 Q. Is there any other track between that and the 
road? A. One siding of the road.

Q. One siding. That is what I thought. On 
this day which way was your engine faced? A. 
The engine was backwards, going backwards, 
ahead of the coaches.

Q. Where were the cars? A. Behind the engine.
Q. Was your engine pulling the cars or pushing 

them? A. Pulling them.
Q. On which side of the engine were you? A. 

Left side.
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Q. Left side? A. Left side.
Q. As you went toward Hibernia were you on the 

left side? I was.
Q. Would that bring you nearest the road or 

away from the road. A. Away from the road.
Q. Does the road, the roadway, cross the railroad 

at Hibernia? A. It does.
Q. How many times does it cross the railroad?

A. Twice.
Q. Where is the first crossing, coming from H i­

bernia, we will say? A. Coming from Hibernia?
Q. Yes. There is one road at what we call Hiber­

nia supply store, and then one about six hundred 
feet east, that they call the crossing by the coal 
chute—it formerly was a coal chute, but it is down 
now.

Q. That is what they call the little red building? 20
A. Eed building.
Q. As the engine, Mr. Rider, got to the highest 

point of this hill nearest to Hibernia, can you tell 
me whether or not any signals were given by the 
engineer? A. Yes; there was four regular cross- 
ing signals, whistles.

Q. How do those go? A. Well, the two firsts 
are just a little bit longer than the two last ones.

Q. Is that the recognized crossing signal on the 
road? A. That is a standard whistle. 30

Q. At that time do you know whether those sig­
nals were given within the distance required to the 
crossing? A. Well, a rough guess we were with­
in the proper distance, about eight hundred feet to 
the crossing.

Q. Did you have anything there to mark the dis­
tance,—I mean of this proper point? A. My mark 
was a couple of big boulders, stones.

Q. Can you tell me whether the signal was given 
at that point? A. It was. *0
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JOHN A. RIDER—Cross

Q. A s you were coining, w hat have you to say 
as to the condition of the bell; was it  ringing or 
not? A , It w as r inging  autom atically .

Q. W hat do you m ean by that? A . Rung by 
compressed air. The engineer has control of that, 
and he turns a little  valve and causes the air to rush 
through and work a little  plunger, and rings the 
bell autom atically .

Q. W here did you start ringing? A. Rockaway.
Q. W as it r inging  all the way up? A. Continu­

ously.
Q. W hat first called your attention , Mr. Rider, 

to any accident on this day? A. W hy, I saw an 
elderly lady jum p out of a carriage there below 
H ibernia supply store and run toward the engine, 
and I called to the engineer to stop the engine, the 

20 w om an wanted to get on.
Q. W hich  w ay were you then going? A. We 

were headed back to R ockaw ay, ju st started.
Q. Had you gone into Hibernia? A. Yes, sir.
Q. A nd then turned around to come back to Rock­

away? A. No; w e did not turn the engine, we 
ju st w ent around the coaches, down through the 
side track, down on the other end of the coaches 
and started back.

Q. Then did you stop? A. Mr. Forrester stopped 
30 and waited until I found out what the trouble was.

Q. On th is occasion, Mr. Rider, when you got 
opposite th is h ill, w as there any other signal given 
by your engine save the regular crossing signal? 
A. No, sir.

Cross-examination by M r. Simpson.

Q. Y ou were a w itness at the last trial, weren t 
you? A . Y es, sir.

4< Q. Did you testify  as follows: “ Have you seen 
Mr. Forrester since the tim e of this accident? A.
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Yes. Q. When did you last see him? A. About 
three weeks ago. Q. Did you make any attempt 
to get Mr. Forrester here to-day? A. Yes.” Did 
you so testify at the last trial?

Mr. Smith—I object on the ground it is ir­
relevant, incompetent and immaterial, 10 
and it is not cross-examination.

Mr. Simpson—I want to show the interest of 
the witness, to show he was not testify­
ing truly at the last trial, to show he 
did not make any effort whatever. He 
is an interested witness. He said at the 
trial he tried to get the engineer here 
but could not do it, and I want to show 
that it is not so, that the engineer is 
here to-day on my subpoena. ^

Mr. Smith—That does not show anything.
Mr. Simpson—I want to show his interest, 

that he testified at the last trial that he 
tried to get the engineer here and could 
not do it, when as a matter of fact he 
never tried, and I got him here to-day 
without any trouble at all. It seems to 
me that shows his interest in the case.

Mr. Smith—There has been no such testi- 30 
moiiy in the case, sir.

Mr. Simpson—I am asking him.

Mr. Smith—You can only ask a question to 
contradict his testimony, and that is the 
law plain and simple, if a man has said 
anything which he wants to contradict 
now he can ask him didn’t he say some­
thing at the last trial and then contra­
dict that. 4 0
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The Court—That is what I understood to be 
the purpose.

Mr. Simpson—All right.

Q. You were a witness at the last trial? A. I 
^  was.

Q. Now, you were on the side away from the 
road, in the cab of the engine? A. I was.

Q. How fast was your train going? A. About 
eight miles an hour.

Q. Eight miles an hour, and you started the bell 
to ringing automatically at Rockaway? A. The en­
gineer did.

Q. You know that it started? A. Yes.
Q. You know it continued? A. Yes.

20 Q. Up to the time you got over the crossing at 
Hibernia? A. Yes.

Q. Ringing all the time; and in addition to the 
bell you say there was a whistle given at a point 
where there were two boulders? A. Yes.

Q. That is the only mark, is it, for whistling 
there? A. No; there is a whistle board, but that 
was my mark on my side.

Q. Did you blow the whistle? A. No.
Q. W hat did you have to do with the mark for 

blowing the whistle if you did not blow the whistle? 
A. Well, I worked with the engineer so long that 
it was just like eating meals, everything mechani­
cal; he was in the habit of doing the same thing 
over and over.

Q. You fixed a mark on your side of the engine 
which he could not see, for him to blow the whistle; 
is that it? A. I did not fix it for him, but I saw 
that is about the position that he blowed the whistle 
every day.

Q. You said to Mr. Smith that you knew there40
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was a regular mark of two boulders which had been 
fixed for blowing the whistle; is that a fact?

Th e  C ourt—He did not say that; he said he 
had a mark which was two boulders.

Q. You had nothing to do with blowing the 
whistle, did you? A. No; but if he didn’t blow the 10 
whistle I am to call his attention to it.

Q. Did you ever have to call his attention to it?
A. No, I did not.

Q. You never did? A. No, sir.
Q. But you fixed this mark and you had nothing 

to do with blowing the whistle? A. No, sir.
Q. But if he had not blown the whistle you would 

have drawn his attention to it? A. I would have 
called his attention to the whistle.

Q. That is the reason you had this mark? ^  
A. No; I did not have that mark for that purpose.

Q. Why did you pick out this boulder if you had 
nothing to do with blowing the whistle? Why did 
you pick it out. A. We just got around the curve 
and at the point of this curve there was those two 
boulders setting there, and it was at that point 
that he usually blew the whistle.

Q. Why did you pick it out if you had nothing 
to do with blowing the whistle? A. That is a 
conspicuous point, and I noticed that is where he 80 
usually blew the whistle.

Q. Although it had nothing to do with your 
duties? A. No.

Q. Now, as you came up towards this point where 
the whistle was blown you were on the right hand 
side of the cab, weren’t you? A. Left hand side.

Q. Was the engine reversed, that it was going 
back forwards, cowcatcher in the direction it was 
Rot going; is that right? You were on the side 
uv\ay from the road? A. Yes, sir. 4(5
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Q. Had you ever gone up on the other side when 
the cowcatcher was pointing towards Hibernia, and 
your train was going towards Hibernia? A. Yes.

Q. In the cab? A. Yes, sir.
Q. Well now, as you approached that, the place 

of the accident was five hundred feet away from it; 
10 could you see up the road as you came along from 

that side of the cab? A. You mean a certain part? 
Well, what part? That point where the grade is?

Q. Read the question.
(Question repeated.)

The Court—I don’t know as I understand 
that question.

Mr. Simpson—I will withdraw the question.
Q. From the side of the cab which would be the 

20 left hand side of the cab it the cowcatcher was 
pointing towards Hibernia, could you see the road 
on the left hand side as you approached it?

Mr. Smith—From what point?

Q. G oin g  towards Hibernia? A. The point where 
the accident is supposed to have happened?

Q. Yes; could you see that point in the road as 
you approached the road? A. Not until you got 

30 fight on top of it.
Q. Is this a good picture of it? (Handing wit­

ness photograph.) A. This don’t show the descent. 
This is around the curve.

Q. Is this a good picture of the road and the 
tracks at this point? A. This is a curve and this is 
not a curve, and here would be a good view of the
road, coming right here.

Q. You say you could not see it until you got 
right on top of it? A. You could not see it until 
you got right around this curve.
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Q. That is where the train is now? A. Yes.
Q. You could not see it if the train was on the 

left of this ridge right here in the picture; you could 
not see this road at all? A. No, not that point.

Mr. Simpson—That is the picture I am re' 
ferring to.

(Hands picture to the jury.)
Q. How many times did the whistle blow this 

day, at the time, this afternoon? A. Four.
Q. Four blasts? A. I should say not quite a 

second.
Q. Do you know how loud a sound that whistle 

makes if it is blown to the extent of its sound pro­
ducing qualities? A. Well, all whistles are not the 
same tone. It was a distinct and clear whistle.

Q. Could this whistle be heard a distance of a 
couple of miles if it was blown as loud as it could 
be blown? A. On a clear day.

Q. How far could it be heard? A. Well, you 
can hear a whistle—I have heard it myself three 
miles on a clear day,

Q. Was this whistle always blown while you 
worked with Forrester with the same degree of 
noise? A. Yes.

Q. Was it blown very loud? A. Well, blown 
clear and distinct, with what I could call regular— 
but an outsider might call it loud.

Q. But a railroad man might call it regular? 
A. Regular whistle.

Q. When was the first you knew there had been 
&ny accident? A. There had not been any.

Q. Eh? A. There had been one?
Q. Yes? A. When this lady got out of the car­

nage and told me.
Q- Where ^were you then? A. We were just
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starting to leave Hibernia on our return trip to 
Rockaway, just two car lengths from the crossing 
of the Hibernia supply store.

Q. Which was first, the engine or the cars then? 
A. The engine.

Q. How had you turned the cars around so the 
10 engine was first? A. We had not turned the cars.

Q. How did you get the engine on the other side 
of the cars? A. Cut off from the end that we were 
on coming in and pulled out and came down to 
what I  call the little side track, run around our 
coaches and backed up and coupled to the coaches.

Q. How many cars were there in the train this 
day? A. Going up?

Q. Yes. A. Three and a box car.
Q. W hat do you call up? Towards Hibernia? 

20 A. Yes.
Q. How many going down?. A. Three.
Q. Three and the box car? Were they all pass­

enger cars—the three cars? A. Well, one was 
called a combination; they carry a few passengers, 
it was a smoker and baggage car, and they had two 
coaches.

Q. Only two trains a day on that road, aren’t 
there? A. Yes.

Q. Do you know, of your own knowledge, when 
30 the bell started to ring, before this accident, on the lo­

comotive? A. As we left Rockaway station.
Q. I t continued to ring all the time? . A. Yes.
Q. And your train was going about eight miles 

an hour? A. Yes.
Q. Did you say how long you had been a fireman, 

tell Mr. Smith how long? A. Have I been firing?
Q. Yes. A. Eleven years and eight months.
Q. How long an engineer? A. Three years.
Q. How long were you working on this run40
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with Mr. Forrester? A. Well, off and on, getting 
taken off the run—I was taken out, in 1907.

Q. When did you stop, or when did you cease 
being on the run, or are you still there? A. I am 
still on it.

Q. Who is the engineer now? A. A young fel­
low by the name of George F. Brannon. ^

Q. Are you an engineer also? A. No.
Q. You are fireman on there? A. Yes.
Q. How long has he been the engineer? A. 

Three years.
Q. Three years when? A. Last September.
Q. That is September, 1914. A. September or 

October; I ain’t positive sure what month he got it.
Q. Well, there are points—as this railroad runs 

from Rockaway—where you could practically reach 
out from the railroad and touch the carriage on the ^0 
road, aren’t there, around it? A. As close as six 
or eight feet, some parts.

Q. Yes; I think that’s all; now, that whistling 
post that you talked about; I will withdraw that 
question; this road to Hibernia, how does it run, 
east and west, or north and south? A. Well, how 
do we designate it?

Q. Yes. A. We class as going west when we 
are going to Hibernia.

Q. How far were these boulders west of the 39 
whistling post? A. West.

Q. Yes A. Well, about around a hundred feet; 
they are not there now.

Q. I know; but at this time, I mean; I show you 
a picture; is this the whistling post? Is that what 
they call the whistling post? A. That is the clear­
ance post.

Q. What does that mean? A. Cars on that side 
track have to be beyond that post—be put beyond 
that to clear this track. 4 9



120

GEORGE W. NICHOLS—Direct

Q. The whistling post does not show there? A, 
No.

Q. Where were these boulders; can you show me? 
A. It should be there (indicating).

Q. About where this—this side of that switch? 
Is that switch this thing here? A. Yes, a little bit 

10 this side of it—should be there (indicating).
Q. About how far would you say east of the 

switch? A. Of course, I cannot tell.
Q. I mean approximate; five feet, or ten feet, or 

fifty feet? A. More than that.
Q. A hundred feet? A. About seventy feet.
Q. Seventy feet east of the switch? A. Yes, 

sir.
George W. Nichols, sworn.

20 Direct examination by Mr. Smith.
Q. Mr. Nichols, where do you live? A. Live at 

Berkshire Valley.
Q. What town? A. Wharton or Ardene.
Q. Did you see this man and woman in this 

wagon? A. I did.
Q. Where were you at that time? A. At the 

Hibernia store.
Q. Did you see them pass the store? A. I seen 

them going up and coming back, both.
^  Q. What kind of a horse? A. Had a black—a 

bobtail with a cutaway wagon.
Q. Who was driving? A. The lady.
Q. Now, as the horse and the wagon were going 

from Hibernia, did you see whether they went up 
the hill? A. They got to the top of the hill, and I 
heard a train blow, and the train blowed and they 
stopped.

Mr. Simpson—I object to what he heard.

Q. You cannot tell what they heard or what40
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they saw? A. They stopped; I  heard the train 
blow and they stopped.

Q. Where was the train, if you saw it, when 
you saw the horse stop. A. The train just came 
around the curve, and they stood up on top of the 
hill.

Q. Then did you see the train; what did it do? 13 
A. The train passed them then, and after the train 
passed them they started off down the hill.

Q. At the time the train, the whistle blew, 
could you see the horse? A. Yes; just getting to 
the top of the hill when the whistle blowed—that 
is when they pulled up.

Q. When they pulled up you could see the train 
pass them? A. Yes, the train passed them when 
they stood there.

Q. Then what did you see the horse do? A. 
Didn’t do nothing; kind of looked at the train; but 
it went on as usual, and after the train went past I 
didn’t see nothing at the time, or hear about it.

Q. Then what did you next do? A I didn’t 
think no more of it after they went over the hill.

Q. Did you see it go over the top of the hill? A.
I just seen them starting down over the hill.

Q. Now, at the time the whistle blew you say 
the horse did not do anything except they stopped?
A. No; kind of looked at the train sideways, but d 
did not rear none.

Q Was there anything at the time the horse 
stopped to indicate to you that it was frightened?
A. No.

Mr. S im pson—I object to it on the ground 
that it calls for a conclusion of this w it­
ness, and also that it is a leading ques­
tion.

The Court—I think I will permit it. You 
may have an exception if you wish it. 40
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Cross-examination by Mr. Simpson.
Q. You were not with us at the last trial, were 

you? A. No, sir.
Q. Where was you? A. I was home.
Q. Where did you live? A. I lived at Hibernia, 

10 at the time.
Q. Work for anybody? A. I worked for the 

government.
Q. W hat were you, a letter carrier? A. No, sir, 

an engineer—Picatinny Arsenal.
Q. Is Picatinny near Hibernia? A. About four 

miles.
Q. You lived in Hibernia? A. I did.
Q. At that time were you the engineer at Pica­

tinny? A. No, sir, I was not at that time.
20 Q. W hat were you at that time? A. I was fire­

man for the W harton Steel Company.
Q. These Central Railroad trains come into the 

W harton Steel furnaces, don’t they? A. They 
come in there to the store. I was down to the 
store.

Q. Did you know about this case before the last 
trial? A. Why, I know the man here, but I never 
thought nothing of it.

Q. You did not tell the Central Railroad people 
30 you knew anything about it? A. I did not. I 

don’t know how they found it out.
Q. Who was the one you told you knew any­

thing about this? A. The first one?
Q. Connected with the defendant, the Central 

Railroad? A. Oh, the first one I spoke to was Mr. 
Beers; he came to me. I don’t know how he found 
it out.

Q When did he come to you? A. Must be two
years ago, very near. ?

40 Q. That is before this case was tried, isn’t it?
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Let’s see—the case was tried— A. No; it was a 
year ago last summer, that is when it was.

Q. Last year ago, last summer? A. July or 
August.

Mr. Miller—It was after the case was tried. 
This is January, 1913. It was after the 
case.

Q. It was after the case. It was after January, 
1913? A. Yes.

Q. He came to you and told you? A. Yes.
Q. Up to that time you had not seen anybody 

from the Central Railroad, and had not told any­
body? A. No, sir.

Q. You do not know to-day how they found out 
that you knew anything about it? A. I do not.

Q. Now what day of the week was it that you
saw it? A. I don’t know—what day of the week_
you mean the accident?

Q. Yes? A. I don’t know; it was the afternoon; 
I was just working that day.

Q. Was it Monday, Tuesday, Wednesday or 
Thursday? A. It seems to me it was on Friday 
afternoon, I ain’t sure.

Q. On Friday, the second day of November, 1910, 
sure about it? A. I ain’t sure about it.

Q. Now, do you know that you saw this lady, 
that it was this lady’s horse, and the gentleman 
with her? A. Well now, I seen them and after 
the train I heard about it afterwards, about a 
couple or two hours afterward, that the man got 
killed, down on the corner.

Q. Did you see the lady, Mrs. Aarenstein, from 
the time of the accident until you came into court 
to-day? A. I did not.

Q- All that you saw the horse do was sort of

10

20

30

4 0
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look at the train? A. Yes; shied around like that 
(illustrating).

Q What do you mean by shied; what did it do? 
A. Just kind of look at the train, that is all; it did 
not prance or jump

Q. Didn’t do any tango, but what do you mean 
10 by shy? What did it do when you say shy? You 

are familiar with horses, aren’t you? A. No, not 
very much.

Q. Don’t drive them? A. No, sir.
Q. You did use the word shy, didn’t you? You 

used that word? A. Yes, I did.
Q. You know what shy means? A. Yes.
Q. How many times did you hear this whistle 

blown? A. No, I didn’t notice; I knew it does 
blow at the crossing; it does every day.

20 Q. Three or four whistles blown? A. I could 
not swear to that.

Q. Or two whistles blown? A. I know the 
whistle blew; I seen that horse go down.

Q Do you know how many whistles were blown? 
A. I do not.

Q. You are sure it was after some whistle that 
you saw the horse shy around? A. I heard the 
whistle blow and I stepped out on the crossing to 
see whether the horse would be afraid or not.

30 Q. Why did you do that? A. It was a nice rig, 
and I thought maybe the horse was high spirited. 
I thought maybe he was afraid. That is how it 
drawed my attention.

Q. You mean to say that you, without any reason 
or warrant, and having seen this horse and wagon, 
when you heard this whistle blow you stepped out 
to see whether it had any effect on the horse? A. 
It was train time, that is the reason.

Q. Was there anything about the whistle that 
* made you step out? A. No, sir.



125
GEORGE W. NICHOLS—Cross

Q. To see whether it had any effect on the horse?
A. No, sir.

Q. You did not step out until after you heard the 
whistle, did you? A. I stepped out just about the 
the time the whistle blowed, to see whether they 
were going to stop the train.

Q. You said you stepped out after you heard the 
whistle blow; is that a fact? A. Yes; I stepped 
out on the porch.

Q. Where did you step from? A. Right by the 
railroad.

Q. Where were you before you stepped out? 
Where were you standing? A. By the store—by 
the store stoop.

Q. From the position you stood in you could not 
see the horse, could you? A. Yes.

Q. Why did you step out then? A. Went up on 
top of the hill, and I was further from the top of 
the hill—up to the top.

Q. If you could see the horse from where you 
stood and you wanted to see him and you wanted 
to know whether he was frightened or not, why did 
you step out? A. So as to have a good view of it.

Q. Did you have a better view by stepping out?
A Yes, sir.

Q. When you stepped out where was the horse?
A. Standing on the hill. 3(’

Q. On the very top of the hill? A. Right on the 
top of the hill.

Q. How soon after you got out did you see him 
shy? A. Just as soon as the train came along— 
came along in about a minute or two. About a 
minute afterwards.

Q A minute after the train whistled you hear a 
train and saw the horse and then saw himshy? A.
Yes, sir.

*o
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Q. Don’t know whether yon heard any other 
whistles blown or not? A, No, sir.

Q. But you lost sight of the horse; he went down 
the hill on the other side? A. He did not go down 
until after the train passed.

Q. He did go down, didn’t he? A. He did go 
after the train.

Q, On the other side of the hill? A. Yes.
Q. W hen he went down you could not see him 

any more? A. No, sir.
Q. You did not know whether he was running 

away or not? A. I know he did not get started 
when the train blowed.

Mr. Simpson—I ask to have that stricken out 
as not responsive?

20 The Court—It may be.

Q. You don’t know whether the horse ran away 
the minute he passed down the hill or not? A. No, 
I do not.

Q. You saw the train pass him before he went 
down the hill. How long was that train? A. Oh, 
three or four cars; I don’t know exactly.

Q. How much of it passed him before he went 
down the hill? A. They had all passed him.

^  Q. The engine and the three or four cars? A. 
Yes.

Q. Where was he when you saw him shy—on 
the hill? A. On top of the hill.

Q. Where was the locomotive with reference to 
to him when you saw him shy? A. The locomo­
tive was just coming to him.

Q. And he stood on the hill after he had shied 
until the locomotive got to him and all the cars

40 passed him, and then he went on down the hill. 
A. Yes.



127
GEORGE W. NICHOLS—Cross

Q. He did not go down in a hurry at all; be was 
not frightened—did not seem to be frightened, did 
he? A. No, sir; not when I seen him.

Q. And you did not see anything out of the way 
about him? A. No, sir.

Q. Just waited there on top of the hill and then 
went on past the hill without any sign of fear? 
A. As far as I know; I didn’t see him, he just 
passed on down the hill.

Q. You say you are working for the government 
now? A. Yes.

Q. When this horse shied did he go to the right 
or to the left? A. No, he stood right in the middle 
of the road, kind of pulled himself around to look 
at the train—the train was right down under it.

Q. When he shied do you mean he pulled him­
self around and looked at the train? A. Yes, sir.

Q. Did you see his ears go up? A. I did not not 
see—I did not look for his ears to go up.

Q. How far away were you standing? A. I was 
standing at the borough crossing.

Q. How far is that? A. Must be seven or eight 
hundred feet.

Q. You could tell from that distance that a horse 
shied and looked at the train? A. I could see it 
very plain.

Q. Did he keep looking at it until it passed him? 
A. Yes.

Q. You stood still and looked at it until he passed 
him? A. Yes.

Q. So you had no trouble from where you were 
standing in seeing that this horse shied, had you? 
A. No, sir.

Mr. Simpson—Will you let me ask your fire­
man one question which I omitted? 
Was the whistling post that you have

10
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30

40
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been talking about there at the time of 
the accident?

Mr. Rider—At the place where it is now?
Mr. Simpson—Yes, at the place where it is 

now?
10

Mr. Rider—I could not say.

Mr. Simpson—All right.

David Gordon Fighter.
Direct examination by Afr. Smith.

Q. Where do you live, son? A. Beach Glen.
Q. How long have you lived there? A. About 

six years.
Q. Were you in Hibernia on the day of this ac­

cident? A. Yes, sir.
Q. Where? A. By the Hibernia Supply Com­

pany store.
Q. That is the place we have been talking about 

as the store? A. Yes, sir.
Q. Does the road run past the store? A. Yes, 

across the tracks there.
Q. On this day do you remember hearing the 

whistle of the train as it came in? A. Yes.
Q. What kind of a whistle was it? What have

O A  T »

you to say as to whether it was like the ordinary 
whistle or whether it was any louder or longer? 
A. Same as it always was.

Q. Did you then afterwards hear about this ac­
cident? A. Yes, sir.

Q. About how long after you heard the whistle? 
A. Oh, we got down there before we heard about 
it, where the man and woman was thrown out.

Q. You went down there? A. Yes, sir.
Q. Who was with you? A. Some of my school-

40 *mates.
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Q. Have you. heard the train blow there other 
days? A. Yes.

Q. What have {you to say as to this whistle as 
compared with the whistles you have heard there 
on the other days? A. About the same.

Cross-examination by Mr. Simpson. 10

Q. How loud did it blow? A. How loud did it 
blow? I cannot say how loud it bio wed; it blowed 
four times.

Q. Do you know the measure of sound, can you 
tell how many vibrations in the air this whistle 
caused? A. No, sir.

Q. You are not an expert on sound at all, are 
you? A. No, sir.

Q. Well, do you listen every day that the whistle 
blows up there? A. I hear it blow every time.

Q. Do you pay attention to it? Are you enam­
ored of whistles, that you listen every time you 
hear a whistle? A. I cannot say whether I do or 
not.

Q. Well, you went down to the scene of this ac­
cident, didn’t you? A, Did not stop there; went 
right on.

Q. Well, did you go down because you knew 
there was trouble? A. No, sir; going home from 
school.

Q. You saw the trouble, did you? A. Yes.
Q. What did you ¡see? A. I seen the lady up 

walking around and her father lying there.
Q. See the horse? A. No; that had gone.
Q. Did you see the horse before it went away?

A. Yes, sir.
Q. Where did you see it? A. Over in front of 

the store.
Q. Did you see it when it shied at the whistle?

40
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Mr. S m it h — I  o b je c t  to  i t  a8 n o t  cr o ss-ex a m ­
in a tio n ,

Mr. S im pson—I am trying to find out what 
he knows about it. He testified he was 
there at the time this whistle blew that 
caused this accident.

T h e  C o u r t—He has not testified anything 
before the accident.

Mr. S im pso n—He testified he was out on this 
road at the time the whistle blew. I 
have a right to search his recollection.

T h e  Co u r t—All r ig h t .

Mr. S m it h—I  object on the ground that I  
have not interrogated this witness on 
any of these questions and that it is not 
cross-examination. I am going to enter 
my objection, and I object on the ground 
it is not proper cross-examination.

(Question repeated.)
Mr. S im pson— He says he was there at the 

time when this whistle blew; he de­
scribes these whistles, and he tells us all 
about the whistle. I think that I have 
a right to find out where he was when 
he heard it, and find out whether jhe 
could hear it, what his opportunity for 
hearing was. In some places if he heatd 
it he would have seen the horse, and 
others he would not. I want to find out 
where he was when he made this observ­
ation with his ears. It certainly is 
proper cross-examination.

Mr. S m it h — I h a v e n ’t  a n y  o b je c tio n
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T h e  C o u r t—If it is to draw his attention to 
something that he has not had his a t­
tention drawn to—

Mr. S im p s o n —I am cross-examining.

T h e  C o u r t —I will sustain the objection. 

Mr. S im p s o n —Exception.
10

Q. Where were you when this whistle blew? A. 
Coming out of the post office.

Q. Did you see this road at the time you heard 
the whistle blow? Were you looking up this road? 
A. Started for home.

Q, See this horse at the same time you heard the 
whistle blow? A. The horse had gone before me.

Q. Did you see him? A. No, sir.
Q. He was before you? A. Yes, sir.
Q. Then you did not see him? A. No, sir.
Q. Where was he the last time you saw him? A. 

Right in front of the store, and I was in front of 
the post office.

Q. You did not see him after that at all? A. No, 
sir.

Q. You did not see where he was when the whistle 
blew? A. No, sir.

Q. Were you inside when the whistle blew? A. 
No, sir; I had come out.

Q. You were outside? A. Just came out on the 
stoop.

Q. Did you look at the train when you heard the 
whistle blow? A. Did not look at the train, could 
not see it.

Q. Could not see it when you heard the whistle? 
what kind of a blow was it; was it a short blow you 
heard or a long blow? A. The two first was a little 
longer than the two last ones.

Q. There were four of them? A. Yes. 40



132
DAVID GORDON FICHTER—Cross

Q. There were two of them long and two of them 
short? A. Yes, sir.

Q. How long were the first two that you heard? 
A. I cannot tell you exactly how long they were. 

Q. Was it a minute? A. Oh, no, not a minute. 
Q. Half a minute? A. I could not say.

10 Q. Quarter of a minute? A. I don’t know how 
many minutes it was.

Q. Was it a second? A. I cannot say.
Q. Was it ten seconds? A. I cannot say.
Q. You simply heard four blasts of a whistle on 

this day? A. Yes, sir.
Q. Now, do you know what day of the week it 

was? A. No, sir; I do not.
Q. But you do know there were four blasts of the 

whistle? A. Yes.
20 Q. W hat time had you got out of school? A. 

Half past three.
Q. Who was with you? A. These two boys back 

there and some other ones.
Q. You were not at the last trial either, were 

you? A. I was hree.
Q. Were you here under subpoena? A. Yes.
Q. You were not called, were you? A. No, sir. 
Q. Who was the first that you told that you 

heard these whistles, these four whistles? A. First 
30 I told?

Q. Who was the first person you told that you 
had heard the whistles on the day of this accident? 
A. I don’t know who the man was.

Q. Don’t know who it was? You are sure they 
were not loud whistles? A. Yes, I am sure.

Q. You are sure they were not low whistles? A.
Yes.

Q. Neither loud nor low? A. Yes.
 ̂ Q. Have you ever heard the train w'histle down at

Beach Glen? A. Yes.
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Q. Was this as loud as the whistle down at Beach 
Glen? A. About the same.

Q About the same; and how far is Beach Glen 
from Hibernia? A. About a mile.

Q. When you were subpoenaed at the last trial 
were you subpoenaed by me or were you subpoenaed 
by the defendant, by the Central Railroad? A. By 
you.

Q And you made some statement to me then, 
didn’t you, about this? A. You came and took me 
in the back of the seat and asked me questions.

Q. Then you were subpoenaed— didn’t you make 
some statement about this whistle? A. Who to?

Q. To an investigator who went up to Hibernia 
to see you? A. I guess so.

Q. Before you were subpoenaed, didn’t you? A.
Yes. 20

Q. W hat do you say your name is? A. David 
Gordon Fichter.

Q. David what? A. David Gordon Fichter.
Q. David Gordon?

Mr. S im pson—Now, if your Honor please, I 
have some statements, and I would like 
to reserve my right to cross-examine this 
witness with respect to simply these 
statements made. I cannot put my 80 
hands on them.

Mr. S m ith—I will object to that, unless he 
examines my witness now.

T h e  Co u r t — I t is  v e r y  c lo se  to  th e  t im e  fo r  
a d jo u r n m e n t  n o w , to -d a y .

Mr. S m it h — L e t h im  lo o k  fo r  h is  s ta te m e n ts .

Q. What did you say your name is, Victor Gor­
don? A. David Gordon Fichter. 4u
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Q. You made a statement shortly after this ac­
cident, didn’t you, on the 25th of September, 1912? 
A, I don’t know what date it was. ;

Q. Didn’t you say that you were returning from 
school on your way home on the same road where 
the accident occurred, and that you heard Mrs. 
Post shout that some one had been killed, and that 
you all ran down the road and saw a man and lady 
there? A. She told us that, Mrs. Post did.

Q. Didn’t you make that statement? A. I think 
I did.

Q. And that you could not give a single state­
ment or any description that would shed any light 
on the matter as to whether the engine blew this 
whistle at that place or whether the engineer was 
on the right side of the cab or not? Didn’t you say 

20 that? A. I didn’t know where the engineer was.
Q. Didn’t you say that you did not know whether 

the whistle blew at that time or not and you did 
not know where the engineer was? A. No, sir; I 
don’t think I did.

Q. When you were subpoenaed by me I had a con­
versation with you, didn’t I, in the back of the 
room? A. Yes.

Q. Didn’t you tell me that you 'could not tell 
me whether the whistle blew or not and you did 

3b not know whether it was loud or not? A. I did 
not.

Q. W hat did you tell me? A. I told you it 
blowed.

Q. You told me it blowed? A. Same as it always 
did.

Q. Didn’t you tell me you could not tell whether 
it blew or not? A. No, sir.

Q. After you came here under my subpoena did 
you have any talk with anybody from the Central40
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Railroad while you were in the court room? A.
No, sir; I did not.

Q. Before you had a talk with me? A. No, sir.
Q. Have you had any conversation with Mrs. 

Aarenstein; you know this lady, don’t you, sitting 
here in this front row? A. I seen her before.

Q. You had a conversation with her about ^  
whether this whistle blew or not, didn’t you? A.
I don’t know whether I did or not.

Q. Don’t know whether you did or not; what 
makes you so vague about whether you had any 
talk with Mrs. Aarenstein; why don’t you remem­
ber the whistle was blown and don’t remember 
whether you had any talk with Mrs. Aarenstein?
A. I think she was up to school once to see me.

Q. You remember what you told her? A. Yes,
Ido. ' * 2 0

Q. Didn’t you tell her that you did not know 
whether the whistle blew or not, did not know 
whether it blew loud or not? A. No, sir.

Q. Did you have a conversation at the time of 
the last trial with Dr. Flagg, as you came in here?
A. No, sir.

Q. Well, were you with a boy who did? A.
No, sir.

Q. Have you made any statement in writing for 
anybody about this case? A. Who for? 30

Q. Anyone; made any statement in writing; 
signed any statement in writing about this case?
A. No, sir; I did not.

Q. Now, who else have you talked to about this 
case besides the investigator that you talked to on 
the 25th of September, 1912, I think was the date 
I called your attention to—talk to any one else be­
sides this one man that you said you talked to? A. 
Another man there to see me.

Q- When was he ther e to see you? A. I don’t 40
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DAVID GORDON RICHTER—Cross

know what date he was there, but he was there.
Q. When was it that he saw you. A. Here a 

little while ago.
Q. How long ago? A. I can’t say.
Q. Was he from the Central Railroad? A. Yes, 

he was.
Q. And he had a conversation as to whether this 

whistle blew any louder than usual on this day, 
didn’t he? A. Yes.

Q. Now, do you remember what time of day it 
was when this whistle blew? A. It was about three 
thirty when the train was coming in.

Q. Three thirty? A. Yes.
Q. How far were you away from the locomotive 

when you heard the whistle? A. Not very far, the 
train was coming around that bend and we was by 

* the store.
Q. Ho w far is that away from the locomotive? 

A. I don’t know how far it is.
Q. You don’t know how far it is? A. No, sir.
Q. Is it a thousand feet? A. I cannot tell you.
Q. Is it two thousand feet? A. I don’t know 

how many feet it was.
Q. And you say that you have never told any one 

from the time of the accident that you did not 
knowawhether the whistle blew or not? A. No, sir; 

30 I did not.
Q. And that you did not know how loud it blew? 

A. No, sir.
Q. And you do know how loud it blew, don’t 

you? A. Yes.
Q. How loud did it blow? A. Louder than it ever 

did.
Q. Louder than it ever did? A. I say loud as 

it ever did.
Q. Did it blow louder sometimes than others?

■ A. No, sir; not as I could notice it.
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Q. How many times did you hear it blow? A.
Four times.

Q. I don’t mean on this day. I mean ever? A. 
About the same length of time.

Q. How many times? A. Oh, why, it blowed 
every time it comes up.

Q. How many times is that? A. I  never stopped 10 
to count it.

Q. How many years have you lived up there?
A. I went up and down that road seven years.

Q. Every day of that seven years which the train 
ran, which was every week day, you heard a whistle 
blow? A. Yes.

Q Every day for seven years they always blew 
the same? A. Yes, to me.

Q. Never varied? A. No, sir.
20

R u s s e l l  H a r p e r , sw o rn .

Direct examination by Mr. Smith.

Q. Where do you live, son? A. Beach Glen.
Q How long have you lived up there? A. About 

five years.
Q. Did you go to school in Hibernia? A. Yes, 

sir.
Q. Were you with the young man who was just 

on the stand on the day of this accident? A. Yes, 
sir.

Q. Where were you coming from? A. Just 
getting—came out of the post office.

Q Had you been to school that day? A. Yes.
Q. Were you going home to Beach Glen, is that 

it? A. Yes.
Q- Now, do you remember hearing the whistle of 

the train that comes there in the afternoon? A.
Yes, sir.

Q- On that day? How was it, as to sound, com- 40
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pared with whistles you have heard of the same 
train on other days there? A. Just the same.

Q. You did not see this accident, did you? A. 
No, sir.

Q. I mean the happening of it? Did you after­
wards go down with David towards Beach Glen?

10 A. Yes.
Q. You were subpoenaed to come down here at 

the last trial were you? A. Yes.
Q. By Mr. Simpson? A. Yes.
Q. Did you tell him then in the court room just 

what you have told now?

Objected to as incompetent, and not proper 
exam ination. Question overruled.

20 Cross-examination by Mr. Simpson.
Q. You were subpoenaed by this young man 

here, weren’t you? A. Yes.
Q. Didn’t you tell him that you did not know 

anything at all about the accident, that you did not 
get there until it was all over? A. Yes.

Q. Well, he was asking you about the whistle 
then; he wanted to find out whether you knew 
whether the whistle blew loud, or not, didn’t he? 
A. Yes, sir.

^  Q. He was asking you whether the whistle blew 
loud? W anted you to come and testify the whistle 
blew unusually loud, and you said you could not do 
that, because you did not know anything about it, 
and you did not get there until it was all over, 
didn’t you? A. Yes, sir.

lie-direct examination by Mr. Smith.
Q. And then after that Mr.—I have forgotten 

your name, young man—did you tell Mr. Sim pson  
^  in the court room as to how that whistle blew in
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comparison with the same whistles you heard on 
other days?

Mr. S im p s o n—I object. I think we are en­
titled to his conversation about it. He 

' is their own witness. If there is any 
more of the conversation that is rele­
vant, of course I have no objection to 
it, but I do not think Mr. Smith should be 
allowed to put it in the witness’ mouth.

T h e  C o u r t—I suppose you are not allowed 
to ask anything in the way of a leading 
question any more than you are on your 
direct examination, but I will permit the 
question.

By the Court.
Q. Do you understand the question? A. Yes, 

sir.
(Question repeated).
A. Yes, sir.

By Mr. Smith.
Q. Did you tell him at that time that whistle as 

blown was of the same kind that you had heard on 
other days there?

Mr. S im p s o n —I object to that question as 
leading.

T h e  C o u r t — I w il l  o v e r r u le  th e  o b je c t io n .

Mr. S im p s o n—I ask an exception.
(Question repeated).
A. Yes, sir.

Re cross examination by Mr. Simpson.
Q. You know you are under oath, don’t you; you 

realize that, don’t you? A. Yes.

10
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BERNARD HARPER—Direct and Cross

Q. You know when I went back and asked you 
what you knew you said you did not know any- 
thing about it, didn’t you? A. I don’t remember.

Q. You don’t remember what you said to me, do 
you? A. No, sir.

Q. Yet you are swearing to what you said to me 
aren’t you? That’s all.

B e r n a r d  H a r p e r , sw o rn .

Direct examination by Mr. Smith.
Q. Were you with your brother and young Fich- 

ter, on the day of this accident? A. Yes, sir.
Q-' Do you remember the blowing of the whistle 

on that day? A. Yes, sir.
Q. What have you to say as to whether that 

whistle was the same as you heard on other days 
or was it in any way different?

M r. S im p s o n — I o b je c t .

A, The same.
Mr. S im p s o n — I  object a s  to what he has to 

say, as of no interest. W hat is the fact?
T h e  C o u r t—W hat d o  y o u  sa y , I  suppose.

(Answer repeated.)

Q. Were you subphoenaed to come here at the 
last trial, son? A. Yes.

Q, Were you subphoenaed by Mr. Simpson or 
this young man here? A. Mr. Simpson.

Q. You did not go on the stand, did you? A. 
No, sir.

Cross-examination by Mr. Simpson.
Q. I went out and served a subpoena on you, 

didn’t I, in Hibernia? A. Yes.
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Q. I came out and served it on you? A. Yes.
Q. You are sure about it. A. Yes.
Q. I came out with the subpoena and gave you 

money? A. Yes.
Q. You are just as sure about that as you are of 

anything, aren’t you? A. Yes.
D e f e n d a n t  R e s t s .

PLAINTIFF’S TESTIMONY IN REBUTTAL.
E ric  J e n t z , sw o r n .

Direct examination by Mr. Simpson.
Q. You are employed by me as a clerk, aren’t 

you? A. Yes.
Q. Did you serve subpoenas in this case on these 

boys? A. Yes.
Q. Did you serve it on this last boy? A. Yes.
(̂ . Did I at that time go out and serve subpoe­

nas in Morris County, to your knowledge? A. Not 
to my knowledge.
Gross examination by Mr. Smith.

Q. You do not know everything that Mr. Simp­
son does, do you? A. No, sir.

Q. You do not know the fact that he was out 
there at the scene of this accident with Mrs. Aron- 
stein, do you? A. Not that I know of.

Q. Of course you don’t. If he was there w ith­
out your knowledge that simply shows you do not 
know everything he does, I think that is  all, 
young man

A l e x a n d e r  S im p s o n — A ffirm ed .

T h e  W it n e s s —I am the attorney of record 
in this case. I never served any sub-
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DR. FREDERICK W. FLAGG—Direct

poena on this boy in Morris County or 
any other place.

T h e  C o u r t — Cr o s s -e x a m in e .

Mr, S m it h — I r e s p e c tfu l ly  d e c lin e  to  exam ­
in e  Mr. S im p so n .

10 Mr. S im p so n—Quite delighted to have you,
if you want the truth.

Mr. S m it h—Oh, no. I know you.

Adjourned to November 25, 1914, 10 A. M.

Jersey City, New Jersey, November 25, 1914, 
trial of the cause resumed at 10 A. M.

Dr. F r e d e r ic k  W . F l a g g , sw o r n .

20 Direct examination by Mr. Simpson.

Q. Dr. Flagg, you are a practicing physician and 
surgeon? A. Yes, sir.

Q. You were called as a witness by the defendant 
in the former trial of this case, weren’t you? A. 
Yes, sir.

Q. And testified? A. Yes.
Q. Do you know Mr. Forrester, Mr. Charles For­

rester, who was at one time employed as an en- 
31) gineer on the Central Railroad of New Jersey? A. 

Yes, sir.
Q. Did you treat him in July, 1910? A. Yes, sir. 
Q. Did you treat him in July, 1910, for an attack 

o f  epilepsy?

Mr. S m it h —I object, if your Honor please, as 
to the form of the question. It is lead­
ing. I do not object to any information 
you can get from the doctor, but I do 
object to leading questions.40
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Q. Doctor, you are in the employ of the Central 
Railroad, aren’t you—the defendant? A. Yes, sir.

Q. Have done work for them and do work for 
them now, don’t you? A. Yes, sir.

Q. You are the resident physician up there in 
Rockaway, aren’t you? A. Yes.

Q. In July, 1910, what was-he suffering with, in U 
your opinion? A. I don’t know what he was suffer­
ing with in July, 1910.

Q. Didn’t you testify in the former trial, when 
called as a witness for the defendant, as follows:

M r. S m it h — I  o b je c t .

“Q When did you first examine this man? A. I 
saw him first in 1910, in July. Q. And was he 
then suffering with epilepsy?” And didn’t you an- 20 
swer: “ That was his first attack, as far as I know?”

Mr. S m it h — I object on the ground that h e  
cannot impeach his own witness.

Mr. S im p s o n —I will withdraw the question,

Q. In July, 1910, you treated this man for con­
vulsions, didn’t you?

M r. S m it h — I  o b je c t  on  th e  g ro u n d  i t  is  le a d ­
in g . :w>

T h e  C o u r t — A sk  h im  w h a t  h e  tre a te d  h im  
for.

Q. What did you treat him for? A. I was called 
to see him on the night of July 29th, and I got a 
history that the man had had a convulsion.

Q- A "convulsion? A. A convulsion, Tuesday
night. J

Q. That was July, 1910? A. Yes.
Q. The 29th? A. Yes. ±0
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Q. Where was he when you saw him? A. In his 
home.

Q. Was he unconscious? A. I believe not at the 
time.

Q. And did you treat him or do anything for him? 
A. Yes, I prescribed for him.

Q. Now, what in your opinion was he then suf­
fering with? A. He had a convulsion, from the 
history that we obtained from the family; what the 
cause of that convulsion was or what it was at that 
time I do not know; as far as I knew the man he 
had been a well, healthy man.

Mr. S im p s o n —I ask to have that stricken 
out as not responsive; I asked him in 
his opinion what was he suffering with;

20 that is what I asked him.
The C o u r t—That is the question. Can you 

answer?

Q. Testifying in this case here, what in your 
opinion was this man suffering with? A. Well, at 
that time?

Q. Any time that you treated him?

T h e  C o u r t —No; Mr. Simpson, are you 
changing that question to that question?

Mr. S im p s o n —No; I will limit it.
T h e  C o u r t—The question w a s  directed to 

July 29th, 1910.

Q. Didn’t he have an attack of epilepsy then, in 
July, 1910?

Mr. S m it h — I  o b je c t .

^0 T h e  C o u r t —Now you are getting down to
leading questions.



145
DR. FREDERICK W. FLAGG—Direct

Mr. S im pson—Manifestly this is a hostile 
witness; he works for the Central Rail­
road ; he is not going to give me any in­
formation if he can avoid it.

T h e  Court—I am not satisfied of that yet; 
if you will take the Court’s suggestion 
at this time—you have put a question, 
and probably the doctor did not under­
stand it; the question was directed to 
what in his opinion this person was suf­
fering from on July 29, 1910, and he 
evidently thought he was asked upon 
what he was basing that opinion; you 
were not, and if you will put the ques­
tion again—and I will say to you, doctor, 
this, you must pay attention to the 
question and only answer that question 
which is put to you, and not volunteer 
anything.

(Question repeated).

Q. That is on July 29, 1910, when, as you have 
already testified, you treated him and prescribed for 
him? A. I would like a little explanation. Does 
that refer to what my opinion is to-day or what 
my opinion was on that night that I saw him? bo

Q. Your opinion on the night that you saw him?
A. The night that I saw him I did not know what 
the cause of the convulsion was.

Q. You treated him, didn’t you? A. Yes.
Q. And for something? A. Yes.
Q. What did you treat him for? A. I treated 

him for an irritability of the nervous system, and I 
also treated him thinking it possibly might have 
been uraemic convulsions, but my notes say I gave 
him a bromide of quinine. *
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Q. Did you at that time have the opinion that he 
was suffering with epilepsy?

M r. S m it h — I  o b je c t .

Mr. S im p s o n — I w il l  w ith d r a w  th e  question .

Q. Did you have an opinion at that time as to 
what he was suffering with besides what you have 
testified now—to anything besides that which you 
have testified now? A. Put that question again, 
please?

(Question repeated.)
A, Well, 1 felt that the convulsion might have 

been due to one of a good many things and I could 
not tell at that time from that history—

Q. What things might it have been due to? 
ao

M r. "Sm it h — I o b je c t  to  w h a t  i t  m ig h t  have 
b e e n .

M r. S im p s o n — T h is  is p a rt o f  h is  op in ion .

Mr. S m it h —The doctor cannot testify to 
what might be.

M r. S im p s o n — T h e y  d o i t  e v e r y  d ay .

T h e  C o u r t — I do not see the purpose of this 
30 testimony. How is  this rebuttal of Dr.

Arlitz’s testimony?

Mr. S im p s o n —It is a rebuttal of Dr. Arlitz’s 
testimony. He testified he had uraemic 
convulsions, uraemic poisoning, and he 
testified he had a lack of judgment, that 
he had no mentality at all, that it was a 
condition of slow growth. It was not a 
sudden condition. Now, I want to prove 
b y  this man that in July, 1910, he had 
his first attack of epilepsy, and that Dr.40
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Arlitz is not right. Dr. Arlitz said yes­
terday the man was not suffering with 
epilepsy, and that if such a diagnosis 
had been made it was a wrong diag­
nosis. Now, I want to prove that it was 
not a wrong diagnosis; that the man 
was suffering with epilepsy. That is 
the immediate purpose of it.

The Court—Repeat the question.

Mr. Simpson—I will withdraw the question.

Q. Now, then, you asked me, when I asked you 
for your opinion, did I want your opinion then or 
your opinion now, and you gave me your opinion 
then. W hat is your opinion now as to what he 
was suffering with? I will withdraw that. W hat 
was your opinion when you testified, when this 
case was on trial before—I forget the date_

Mr. Miller—January 9, 1913.

Q. January 9, 1913, that this man was suffering 
with in July, 1910—what was your opinion then 
when you testified at the last trial? A. I believed 
he had epilepsy.

Q. And you believed that he had—that this was
epilepsy that you treated him forin January, 1910__
that is, when you testified at the last trial? A. I 
believed at the last trial, but that time I had come 
to the conclusion that the man had epilepsy.

Q. Had epilepsy. That is when you testified, I 
mean? A. Yes.

Q. What is your opinion now that th® complaint 
was that he was suffering from? A. I still have 
reason to believe that he has epilepsy.

Q. Epilepsy. How long have you treated him?
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A. I only met—have only treated him in July, 
1910, and August, 1910, that I treated him.

Q. Then you did not treat him since that time? 
A. I have not treated him professionally.

Q. Since that time? A. Since then, until Mon­
day night, I think it was, the 23rd.

10 Q. W hen was it that you first came to the 
opinion tha t this condition that you treated him for 
was epilepsy? When did you first come to that 
conclusion? A. That was—I cannot give you the 
exact dates; I have no memorandum, but it was 
probably a year—perhaps a year after the first con­
vulsion.

Q. T h e first convulsion was on July 29, 1910? A. 
Yes, sir,

Q. The convulsion you did not see, did you? A. 
20 No, sir.

Q. You had to take that from what some one 
told you? A. Y ea.

Q. Well, have you any opinion as to the kind of 
epilepsy it was that he was suffering with; was it 
traumatic or congenital, or was it the products of 
disease? A. I don’t know. I t was not traumatic, 
for, as far as I know, there is no history of an in­
jury. I t is probably due to changes.

Q. How old was he when you treated him first? 
30 Have you got his age? A. I haven’t got his age, 

no, sir.

Cross-examination by M.v. Sm ith .

Q. Doctor, you could not tell whether that was a 
convulsion due to epilepsy or a convulsion due to 
uraemic poisoning, could you? A. At that time? 

Q. Yes? A. No, sir; I could not.
Q. You did not see him in the convulsion, di

you? A. Idid not.
40 Q. You don’t know whether it was a short con-
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vulsion or a long convulsion, do you—the duration 
of it? A. I do not.

Q. As a matter of fact that man at that time 
might have been suffering with uraemic poisoning, 
might he not? A. He might.

Q. There are lots of other things that bring on 
convulsions besides epilepsy, aren’t there? A. Yes, *0 
sir.

Q. How many times did you see him to treat 
him? A. July 29, 1910, twice at night, and the 
next day, during the day, July 30th; August 1st— 
this was at his house; and August 3rd, at my office*
1910.

Q. After that time, August 3, 1910, you did not 
see him, did you, and treat him? A. I saw him in 
the village, but I did not treat him.

Q. I mean to see him professionally—treat him? 20 
A. No; I did not.

Q. Were you his family physician? A. No; I do 
not consider myself a family physician.

Be direct examination by M r. Simpson.

Q. Doctor, is not your memory a little bit bad 
about your not having examined him since the 3rd 
of August, 1910. Didn’t you testify at the last 
trial, in answer to a question by Mr. Smith: “ Did 
you examine him lately,” and didn’t you answer, 
“Yes.”

Mr. Smith—I object.
A. I examined him, but I did not—

Mr. Smith—I object. He is trying to im­
peach his own witness.

The Court—No; he is on cross-examination,
I take it, Mr. Smith.

Mr. Smith—It is his witness. 40
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Mr. S impson—It is new m atter which you 
brought out, which tends to contradict 
the direct testimony.

T h e  Court—I will overrule the objection. 
Exception.

10 Q. Didn’t you testify that “ Have you examined 
him lately,” and didn’t you answer, “ Yes.” A. I 
think the question was, did I treat him, and I said 
no, not since then. I did examine him.

Q. Well, then, you were familiar with his con­
dition since August, 1910, were you, by examina' 
tion? A. By examination a few days prior to the 
last trial, yes.

Q. Is he still suffering with epilepsy? A. From 
the history.

20 Q. In your opinion; isn’t it a fact, doctor, that in 
your opinion, as a result of that epilepsy, the man’s 
mind, memory and judgment have gone? A. Epi­
lepsy tends to produce deterioration of the mental 
faculties, yes.

He cross examination by M r. S m ith .

Q. I want to know this, doctor: In 1910, had 
he any deterioration of his mental faculties that 
you know of? A. That I saw in him? No, sir;

30 none whatever.
R e-direct examination by M r. Simpson.

Q. He was suffering with epilepsy, though, 
wasn’t he, in your opinion? A. In my opinion 
now, yes.

Q. In July he was suffering with epilepsy? 
A. Yes, sir.

Q. And epilepsy does produce, according to you, 
a deterioration of the mental faculties? A. I think

40 that was probably the first epileptic seizure he had.
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Q. But epilepsy does produce a deterioration of 
the mental faculties, doesn’t it? A. Yes.

Q. Yet you say this man, who you treated in.
July and August, for what you now believe was 
epilepsy, did not have, in your opinion, any deterio. 
ation of the mental faculties, although he was suf­
fering with epilepsy? A. At that time, because ^  
that was the beginning of the disease.

Q. Beginning of the manifestation, wasn’t it?
A. Yes; has to be a beginning of all things.

Q The epilepsy might have existed a long time 
without any convulsion, may it not? A. No, sir.

Q. You think its incipiency by convulsions?
A. No, sir.

Q. Oh, one thing, doctor, I want to ask you? 
After you treated him and made up your mind—I 
will withdraw that. When you treated him were ■i0 
you treating him for the Central Railroad, the de­
fendant, as their physician? Did they pay you?
A. No, sir.

Q. You were employed by them, weren’t you, to 
look after their locomotive engineers and firemen in 
that vicinity, and examine them? A. No, not in 
that sense, no. I was employed by the family.

Q. At that time—I don’t mean in this case you 
were called by the company, but that was your 
work; you were doing that work at that time for ;itl 
the Central Railroau? A. I was physician for the 
Central Railroad, yes.

Q. Did you report to the Central Railroad be­
tween July 29th, and the 2nd of November, 1910» 
that they had an engineer who was suffering with 
convulsions? A. No, 1 did not.

Re-cross examination by M r. Sm ith.

Q. Isn’t it a fact that you did not report it be­
cause in your opinion it had absolutely no effect 40
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upon the man’s mentality or ability to run an en­
gine? A. At that time, yes, sir.

Q. Now, as a matter of fact convulsions or epilep­
tic convulsions very often happen without the per­
son who has it knowing anything about it, don’t 
they? A. Yes.

Q. The original attack and the original attacks of 
epilepsy are night attacks? A. Are night attacks?

Q. Yes. A. Not always, no.
Q. Aren’t they generally what is known as noc­

turnal attacks? A. They may be nocturnal at­
tacks.

Q. Aren’t the original attacks generally nocturnal 
attacks in epilepsy? A. Not to my recollection.

Q. You are n o tan  expert on-epilepsy, are you? 
A. No, sir; I am not.

20
The Court—Is that all of your case?
Mr. Simpson—No; I am waiting for Dr. 

Rector. He was to be here at ten 
o’clock.

Mr. Smith—I will call Mr. Ranson.

Neale Ranson, sworn. 
jDirect examination by M r. S m ith .

30 Q. Mr. Ranson, you are the official stenographer 
in the Circuit Court of Hudson County, are you?

Mr. Simpson—I will admit that he is the 
official stenographer.

The Court—That was at the time of the 
previous trial?

Mr. Simpson—Yes.

Q. Did you take the stenographer’s minutes at 
the taking of the testimony? A. Yes.
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Q. Will you turn to the testimony of Lena 
Aaronstein, you have got it here, that part which 
begins with this question: “ How fast was the 
train going, swiftly?” A. (reading from notes):
**Q. How fast was the train going, swiftly? A.
No, just poking along. Q. Did you see anybody 
on the train at all? A. I did not notice; I saw the 10 
train coming and we were talking; we were talking 
about the people. Q. As you went along talking 
with your father you heard this whistle? A. Yes, 
sir. Q. And was this a toot of the steam whistle?
Is that what you mean? A. I t was a long shriek.”

Q. Now, Mr. Ransom, at any time in that testi­
mony, is there any pause after the question, “Did 
you notice anybody on the train at all,” or an in­
terruption by myself or anybody else of the w it­
ness? A. Reads this way, “ Did you see anybody 20 
on the train at all? A. I did not notice,” then 
there is a space which indicates a pause like a com­
ma or a semi-colon, “ I saw the train coming and 
we were talking,” another small space which indi­
cates same kind of a pause, “ we were talking about 
the people,” period.

Q. When you say “ pause” there, do you mean in 
relation to punctuation? A. It is a rhetorical 
pause.

soMr. Simpson—I object to what he means.
The Court—I think he explained it as he 

went along, that the pause meant a 
comma or some other punctuation.

Mr. Smith— Why, certainly

Mr. Simpson—I am quite content, but I do 
not think it is helped by Mr. Smith’s 
sotto voce, “ Why, certainly.”

Mr. Smith- T hat was not made, if your 40
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Honor please, until after Mr. Simpson 
had made some of his facetious remarks

The Court—Now, gentlemen.

Q. I want to know, Mr Ransom, whether or not 
.0 there is anything there indicating a stoppage of the 

witness by anybody, the Court, myself, or Mr. 
Simpson in the answer to that question? A. Sim­
ply the period at the end of the sentence, indicating 
a starting of another sentance—another question.

Cross-examination by M r. Sim pson.

Q. Who was examining counsel at that trial, Mr. 
Ransom, in the testimony that you refer to? A. I 
do not recall, but I believe it was Mr. Smith.

20 Q* You have frequently taken examinations that 
Mr. Smith conducts, haven’t you? A. Yes.

Q. Isn’t it a very frequent occurrence that Mr. 
Smith will break iruupon the answer of a witness—

Mr. Smith—I object.

Q. —before the witness has finished his answer? 
A. Yes.

Mr. Smith—I object.

A. Pardon—

Mr. Simpson—I want to show what was 
done.

Mr. Smith—I withdraw the objection.

Q. You say yes; now, do you always, in your 
notes, when Mr. Smith breaks in on a witness, take 
what Mr. Smith says if he does not make a serious 
interruption of the answer? A. Yes, sir; like

40
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“Why, certainly,” and so on, and remarks of that 
kind; I always take them.

Q. Have you any interruptions of the— A. I 
was just looking.

Q. —of the witness by Mr. Smith.

The Court—In this part? 10
Mr. Simpson—In the testimony of Mrs. 

Aaronstein.

A. I think I can find you some; I find a number 
of dashes in the questions and answers; I do not 
find one of those interruptions in her testimony.

Q. What do the dashes indicate? A. They indi­
cate a dash.

Mr. Smith—I object; I have a right to ob- 20 
ject; I object because Mr. Ransom has 
just said he does not find any in her tes­
timony.

Q. Did you say you did not find any dashes in 
her testimony? A. I find some dashes in the testi­
mony of this witness in one of Mr. Smith’s ques­
tions, in the middle of a question, and they indi­
cate a punctuation dash in those instances, and I 
will look, if you like, at every other witness and 30 
find where Mr. Smith interrupted.

Q. What does dash indicate? A. A punctua- 
tional dash.

Q. W'hat’s that? A. A dash which in writing 
out in typewriting will be expressed by a double 
dash.

Q. Do you find in that testimony where Mr. 
Smith interrupts the witness following her answer 
with the question, “ I did not ask you that?” Do 
you find that in the testimony? A. Yes, sir. + •
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Q. How does that appear on your notes? A. 
“ Answer. I know I saw the train long before they 
got there and I know I saw it after the first toot. 
Question. I didn’t ask you that. I asked you,” 
and so on.

Q. Now, you—. A. There is no interruption
10 whatever by the question “ I did not ask you that.” 

My notes show a completed sentence preceding it.
Q. You testify, as I understand it, that the par­

ticular part of the testimony that Mr. Smith asked 
you about is given in a continuous way—that is, no 
break in it? A. Except for those breaks in the 
middle, a rhetorical pause, which I indicate by a 
slight space.

Q. Well, they are in the question or in the an­
swer? A. They are in the answer.

Q. Would those breaks be caused by—anything 
in your notes showing that those breaks would be 
caused by the attitude of counsel or they were vol­
untary breaks? A. Voluntary on my part entirely 
to show a rhetorical pause, to render the reading of 
my notes more facile, instead of putting the com­
ma in the notes, which has to be done by a double 
comma, to differentiate it from shorthand charac­
ters, and I do it here solely through spaces between 
characters.

30 Q. I think that is all, Mr. Ransom, except I 
wanted to ask you when this testimony was taken? 
A. In January, 1913.

Q. And these are the original notes of the testi­
mony? A. Yes.

Q. And they are in your handwriting? A. They 
are.

Q. And how much—how many pages do these 
notes cover of the testimony? A. All of it.

Q. Have you been requested by Mr. Smith to 
4:0 look at your notes before you testified this morn-
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ing? A. He came up while I was seated here and 
I showed him one page there.

Q. Did you look at any part of the testimony ex­
cept this one portion in reference to the time the 
train was coming? A. Yes; when he called me up 
on the phone this morning he said he wanted me to 
testify. I asked him what he wanted—

Q. No; I didn’t ask you that, Mr. Ransom. I 
asked you did you look at any part of your notes, 
not what Mr. Smith said to you, but did you look 
at any part of your notes except that which you 
have read, “ Did you see anybody on the train at 
all? A. I did not notice. I saw the train coming 
and we were talking; we were talking about the 
people?” A. Yes, sir.

Q. Did you look at any other part? A. Yes.
Q. Of your testimony? A. Yes.
Q. I think that’s all.

Re-direct examination by Mr. Sm ith.

Q. Mr. Ransom, as a matter of fact don’t you in 
your capacity as stenographer put down every re­
mark that is made to the witness or that the witness 
makes to counsel? A. Yes; and in the testimony I 
now find what he asked me for before, where you 
broke in. I find such an instance as that. I will 
have to correct my testimony in that respect where 
I said I did not find any place where Mr. Smith had 
broken in on the witness,

Q. S u p p o se  you read it? A. “ Question—” this is 
not on your testimony, by the way, it is direct ex­
amination by Mr. Simpson.

Q. By Mr. Simpson? A. So my first understand­
ing is correct.
By Mr. Sim pson.

Q. Who broke in? A. You did. 40
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Q. I broke in on the witness? I was not cross- 
examining my own witness, was I? A. No; you 
were direct examining.

Mr. Smith—You were breaking in on your 
own witness on direct examination.

The Court—Gentlemen, are you satisfied?
Mr. Simpson—Yes; I am satisfied.

Dr . Joseph M. Rector, sworn.
D irect examination by M r. Simpson.

Q. Doctor, you are a practicing physician and 
surgeon? A. I am.

Q Do you practice in Jersey City? A. Yes, sir.
Q. How long have you been practicing? A. Since 

20 1893, twenty-one years.
<V-. Have you made any study of brain conditions 

such as would be involved in epilepsy or uraemic 
poisoning? A. Yes.

Q. To what extent have you studied it? A. As 
far as it affects my surgical relations—in the general 
condition of diagnosis necessary for the perform­
ance of surgical operations.

Q. In epilepsy is there any deterioration of the 
mind?

(Objected to on the ground it is not rebuttal.
Question withdtawn.)

Q. Doctor, suppose a man sixty-six years of age, 
of July 29, 1910, had a convulsion; suppose that in 
August of the same year he also had a convulsion, 
suppose that on the 29th of October year he was 
suffering with chronic uraemic intoxication, calcifi­
cation of his cerebral blood yessels, and had a pro- 
found loss of memory, that his judgment was 
faulty and his mental processess were perverted be'
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cause of the calcification of his blood vessels and 
the uraemic intoxication, in other words, the two 
physical conditions have brought about a mental 
state, and that his judgment is bad because he has 
pround loss of memory, and judgment is based upon 
memory; and suppose that this man in this condi- 
dition that I have described had a convulsion in ^  
July and in August, 1910; in your opinion what 
would be his mental condition on the 2nd of Nov­
ember following tho two convulsions, assuming 
that he was in the condition described here on the 
29th of October, 1914?

Mr. Smith—I object unless Mr. Simpson can 
definitely state the nature of the convul­
sions which this man had

‘¿0
Q. Suppose they were convulsions of an epileptic 

nature?

Mr. Smith—I object, on the ground that Mr. 
Simpson cannot ask Dr. Rector to form 
an opinion on the opinion of another 
person. That is not a hypothetical 
question at all. I t is not proper evi­
dence, and it is nothing but heresay.
Also there is only proof of one convul­
sion; that was in July, 1910. ^

Mr. Simpson—We limit it to one convulsion 
July, but I will say he had a convulsion, 
and at that time he was suffering with 
epilepsy.

Mr. Smimh—I object on the ground it is not 
rebuttal-, second, there is no proof in 
case so far as this man is concerned, that 
this patient was suffering with epilepsy.

The Court— I will sustain the objection. 40
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Mr. Simpson—Exception.
The Court—Yes.

Q. Doctor, is epilepsy followed by any mental 
deterioration?

Mr. Smith—I object on the ground, if your 
Honor please, that it is not rebuttal. It 
does not rebut anything that Dr. Arlitz 
said.

The Court—I will overrule the objection.

A. It is.
Q. Does that mental deterioration affect the judg­

ment and the memory and the perception?

20 Mr. Smith—I object.

The Court—I will overrule the objection.

A. It does.
Q. Is epilepsy, the incipiency of epilepsy, mani­

fested by convulsions?

Mr. Smith—I object to that on the ground 
it is not rebuttal.

30 The Court—You may have an exception.

A. One of the forms of epilepsy, it so follows.
Q. Does the epilepsy precede the convulsion or 

the convulsion precede the epilepsy?

Mr. Smith—I object on the ground it is not 
rebuttal.

The Court—Overruled.

40 A. Epilepsy is merely a name for a group of
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symptoms of which convulsions is one of the 
prominent ones.

Q. Suppose you found a man on the 29th of Oc­
tober, 1914, suffering with a chronic uræmic in­
toxication and calcification of the cerebral blood 
vessels, and had a blood pressure of 196, that he 
had a profound loss of memory, that his judgment 
was faulty, and that his mental processes were de­
cidedly perverted because of the calcification of his 
blood vessels and this uræmic intoxication; in other 
words the two physical conditions have brought 
about a mental state, and that his judgment was 
bad, because he had a profound loss of memory, 
and memory is based upon memory; that he would 
have a very poor knowledge of events occurring at 
that time; he would have a considerable knowledge 
of things that had happened in his early life; that 20 
his condition on the 29th of October, 1914, is one 
that has been designated as senium; that the brain 
is not sufficiently nourished: W hat would you say 
he was suffering with?

Mr. Smith—I object to it on the ground it is 
not rebuttal.

Q. That is, the name of the disease he is suffer­
ing with? an

The Court—I will overrule the objection.

Mr. Simpson—I withdraw that question in 
that form, and ask you:

Q. Could you say on those symptoms—could you 
give us the name of any disease, if he is suffering 
with any disease, could you do it?

Mr. Smith—I object, How in the world can 40
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this man tell if this engineer is suffer­
ing from any disease or diseases?

The Court—W hat is the situation? Do you 
withdraw this entire question?

Q. Assuming that those things exist which I 
have asked you, is it possible for you as an expert 
to say whether or not this man whom I have de­
scribed to you, was suffering with any disease? A. 
Yes.

Q. Has it a name?

Mr. Smith—I object to it as not rebuttal.

The Court—I will overrule the objection.

Q. Has it a name? A. I t has.
Q. W hat do you call it, a disease? A. A chronic 

disease, starting from this first manifestation in 
July, 1910, with a convulsion, which would nomi­
nate it as epilepsy.

Cross-examination by Mr. Smith.

Q. W hat kind of a convulsion did he have in 
1910? A. I don’t know.

Q. You never saw him, did you? A. No.
Q. They have convulsions in uraemic poisoning, 

don’t they? A. Yes.
Q. You don’t know whether this was uraemic 

convulsion or an epileptic convulsion, do you? A. 
There is no difference between uraemic and epilep­
tic convulsions.

Q. I didn’t ask you that. I say you don’t know 
whether this was a uraemic convulsion or an epilep­
tic convulsion?

Mr. Simpson—I object to that as having been
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previously answered. He said there 
was no difference between the two.

The Court—That was an answer which was 
not asked for by his question.

Mr. Simpson—It answers his question. He 
says you do not know, and he answers, 
there is not any difference. How can he 
distinguish?

The Court—I will permit the question.

A. Yes.
Q. You never saw him in it, did you? A. Makes 

no difference.
Q. Doesn’t make any difference to you what 

kind of a convulsion it was? A. Not under those 
facts, because a uraemic convulsion and epileptic 
convulsion are the same.

Q. I suppose, then, epilepsy is the same as 
uraemic poisoning, isn’t it? A. Well, epileptic con­
vulsions are often a symptom of uraemic poisoning.

Q. Often a symptom of uraemic poisoning? A. 
We get epileptic convulsions in uraemic poisoning.

Q. Epileptic convulsions in uraemic convulsions? 
A. Epileptic in form, that is the convulsions of 
uraemia and the convulsions of epilepsy in their out­
ward manifestations are the same, that is, the 
seizures or the clonic conclusions, that is, the inter­
mittent convulsions, are the same. It is only the 
onrush of the disease.

Q. You do not know which disease it was, do 
you, whether it was epilepsy or uraemic poisoning? 
A. Except from the first part of the question and 
the testimony which states he had a convulsion in 
1910. This has been a progressive condition.

Q. How do you know? A. I can only tell that 
condition— Under those conditions that the pri-
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mary cause—that is my opinion, that the primary 
cause was epilepsy, that the secondary cause, or the 
continuation was a conclusion which has resolved 
from primary epilepsy.

Q. You have talked a whole lot—

Mr. Simpson—I object to that comment, on 
the ground your Honor said yesterday 
that there should not be any more such 
comment.

The Court—That ruling must be observed.

Q. You say epilepsy is progressive. These epi­
leptic attacks are progressive, aren’t they? A. 
Sometimes.

20 Q. If a man only had one attack since 1910, and 
no others, would you call it epilepsy. A. I might 
call it epilepsy.

Q. Assuming he had only the one convulsion, 
the measure of which, or the symptoms of which, 
you do not know anything about, and he has never 
had another one since 1910, you say he has epi­
lepsy? A. Yes.

Q. You would? A. Absolutely.
Q. Do you have calcification of the blood vessels

30 in epilepsy? A. Depends when the epilepsy starts. 
Depends on the age when epilepsy starts.

Q. Did you ever find calcification of the blood 
vessels purely in epilepsy? A. We find it in epi­
lepsy. We find other diseases—

Q. You find it in persons of an age sufficient to 
have calcification of the blood vessels? A. Some­
times.

Q. And assume that person has epilepsy? A. 
Sometimes.

40 Q- I am speaking now purely of epilepsy? A.
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Epilepsy alone does not produce calcification of the 
blood vessels.

Q. Doctor, didn’t you testify in the Eckert case 
here that you could not make a diagnosis of epi­
lepsy unless you found a biting of the tongue or a 
stooling? A. Oh, no.

Q You did not testify to that, did you? A. No, ^  
I said if I saw a biting of the tongue—the only 
way I can tell «an epileptic convulsion by seeing it 
is the fact that one of the outward evidences of 
epileptic seizure is the biting of the tongue. That 
comes from the tongue being protruded between 
the teeth. If the tongue happens to be within the 
teeth they would not bite it, but they would have 
the epileptic convulsion just the same.

Q. Didn’t you testify they would have to have 
one or the other, either stooling or the biting of the 
tongue?

Mr. Simpson—I object to the question. The 
doctor is entitled to have the testimony 
pointed out to him, because it call for a 
conclusion from him as to his own testi­
mony . I think he is entitled to have 
the question and answer drawn to his 
attention.

The Court—Let me ask the doctor a ques- 
tion.

By the Court.
Q. Do you remember your testimony? A. No, I 

will just answer his question under a general con­
dition. I do not remember that testimony. If he 
wants to go any further I want the testimony.
By Mr. Smith.

Q. Doctor, you never saw this man, did you? A.
No. 40
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Q. Don’t know anything about his condition at 
that time, do you? A. Not personally.

Q. Nothing at all? A. Not personally.
Q,. You have made up your answer from the 

questions read by Mr. Simpson, haven’t you? A. 
jQ And the testimony I read.

Q. That is right? A. Yes.
Q. You expect the jury to believe that from that 

testimony you can honestly say this man had 
epilepsy?

Mr. Simpson—I object on the ground that 
what the Doctor’s expectations are of the 
jury are not relevant or competent. He 
hasn’t any right to ask them to believe 
anything. I object to the form of the 

20 statement.

The Court—J ust one minute. Read his 
last answer.

(Last answer, repeated by stenographer).

The Court—W hat testimony have you 
read?

The Witness—A few minutes ago I read 
some of the testimony of Dr. Arlitz. 

30 That is it, that paper.

Mr, Smith—Then I object and ask that it be 
stricken out.

The Court—One minute. Then the answer 
that you gave to this last or next to last 
question of Mr. Simpson, was not based 
upon the fact contained in that question 
alone, was it?

Mr. Simpson—I object to that on the ground 
that I read to him the same testimony.40
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The Court—I am trying to find out whether 
he read more than that or not.

The W itness—Why, the part I  read was 
the testimony Mr. Simpson has just re­
peated, which is included in that ques­
tion.

m ^ 10
The Court—And no other testimony of Dr.

Arlitz?

The W itness—No other testimony; that is 
all I read.

((Question repeated.)
Mr. Simpson—I object to that on the ground 

it is an improper question; what he ex­
pects; the jury  to believe is not evi­
dential. Certainly the witness’ desire or go 
the jury’s credibility is not a legitimate 
subject, of inquiry in this proceeding, 
what he expects the jury to believe.

The Court—I do not think it is a proper 
form of question, Mr. Smith. I suppose 
every witness expects the jury to believe 
him.

Mr. Smith—Oh, no, he doesn’t.
Mr. Simpson—I object to the comment. .Ut
The Court—Now, I will sustain the objec­

tion and you have your exception 
Anything further?

Mr. Smith—No.
Mr; Smith—No; that is all.
Mr. Simpson—That is the case in rebuttal.

4
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DEFENDANT’S SURREBUTTAL.
John A. Rider, recalled.

D irect examination l y  M r. Sm ith.

10 Q. Mr. Rider, you worked with Mr. Forrester, 
did you? A. Yes, sir.

Q. For how long a time? A. Well, off and on 
a period of the three years.

Q. How long did you work with him steadily, if 
you worked steadily with him, prior to July, 1910? 
A. Two years.

Q. And subsequent to July, 1910? A. Three 
months.

Q. Now, Mr. Rider, did you work with him in
20 November, 1910? A. I did.

Q. And how long after this accident did you work 
with him? A. As near as I can figure it is about 
three months, v

Q. During the time you worked with him — I 
suppose you worked every day with him—did you? 
A. Every week day; every week day I mean.

Q. During the time you worked with him did 
you ever at any time see him in any way unable to 
take care of his duties?

30
Mr. Simpson—I object. I do not object to 

it, but I would like a little information 
as to what period of time that question 
covers.

The Court—Two years prior to July, 1910, 
and he worked with him continuously 
for three months about, after July, 
1910.

Mr. Simpson—As between July and Novem-40
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ber he did not work with him—that is, 
the question does not cover it.

The Court—Yes, I understood it did—Let 
me ask this question:

By the Court.

Q. Do I understand your previous answer to be * ® 
this: That for about two years prior to July, 1910, 
and from that time until about three months after 
November, 1910, you worked continuously with 
Mr. Forrester? A. That is two years previous, 
that is, altogether out of the three years it amounted 
to about two years out of the three I worked with 
him steady.

Q. That started a period of about two years prior 
to 1910, and went along continuously until about 
three months after 1910? A. In the middle three 20 
years—1910—I worked steadily but two years of the 
three years. The lawyer asked me the time before 
the accident.

The Court—Now, you ask the question.

By M r. Sm ith.

Q. Now, Mr. Rider, how long did you work with 
Mr. Forrester prior to July, 1910, and down to what 
time? A. Well, I was off about seven months. I 30 
was assigned to the run in January. February 
11, 1907.

Q. Yes. A. And I was off the run as near as I 
can judge about seven months; outside of that I 
worked with Mr. Forrester all the time.
Q Now, for how long a period of time prior to 

this accident had you been working with him stead­
ily? A. About two years, say.

Q. How long after the accident did you work 
with him? A. About three m onths, +
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Q. During that time, during any of the time 
that you worked with him have you ever seen him 
in any seizure or fit on the engine? A. No, sir.

Q. Or any other place? A. No, sir.
Q. On these occasions that you were with him 

how was he as to his mentality, as you observed 
him—as to his mind?

Mr. Simpson—I object to it on the ground 
that under the law a lay witness cannot 
give an opinion as to the mental condi­
tions unless he first tells the facts upon 
which such an opinion is made. I think 
it is the case of State vs. Spencer. I ob­
ject on this ground, that he cannot give 
an opinion as to the mental condition of 
this man.

Mr. Smith—I will withdraw the question.

Q. Mr. Rider, while you were with him did he 
appear to you to be a bright or a dull man? A. 
Well, of course, everybody has their opinion. He 
seemed to be a very sure man, in my eyes. I took 
him as a model.

Mr. Simpson—I object to that, and ask that 
he took him as a model be stricken out 
as not competent testimony, and that a 
sure man means nothing and is not the 
subject of an opinion, under the State 
vs. Koccis.

Mr. Smith—Under that same case it is.

The Court—I will not strike it out. You 
may take an exception.

Mr. Simpson—Exception.



m
JOHN A. RIDER, recalled—Cross

Q. W hat have you to say as to his duties? How 
did he perform his duties?

Mr. Simpson—I object also on the ground 
that it calls for an opinion, and that it 
is not the subject of an opinion, espec­
ially of a lay witness. 10

The Court—I will overrule the objection.

Mr. Simpson—Exception.

A. Very carefully.
Q. You were with him on the day of this acci­

dent, weren’t you? A. Yes.
Q. Well, now, on that day what condition was he 

in? A. Well, just the same as he ever was.
Q. Was he apparently healthy? A. Yes, in my 2() 

knowledge.

Cross-examination by M r. Simpson.

Q. Did you devote any time while working as a 
fireman or otherwise to the study of epilepsy? A.
No, sir.

Q. What in your opinion are the symptoms of 
ursBmic poisoning?

Mr. Smith—I object. )

(Question withdrawn.)

Q. You say you never saw him in an epileptic 
seizure, and that was the language Mr. Smith used?

The Court—No.

Mr. Smith— No, I did not.

Q- What was it you said? You never saw him 
in a convulsion?

±0
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Mr. S m ith—A seizure or fit.

Q. W hat was the symptom of a seizure that you 
never saw him in? W hat was it?

Mr. S m ith— I object on the ground that the 
10 question is absolutely unintelligible.

Mr. S im pson— I withdraw it.

Q. W hat do you mean by a seizure? A. Well, 
in the way I took the question was whether I seen 
him acting underneath or out of the way—that is 
the way I took the question, seizure or fit.

Q. W hat do you mean, underneath or out of the 
way? A. Well, a man observed sick or fidgetty, or 
nervous; thaf is what I took Mr. Simpson’s ques- 
tion to be.

Q. That is what you mean by seizure; he did not 
appear to you to be sickly, or fidgetty or nervous? 
A. No.

Q. W hat do you mean by a fit? A. Well, I have 
only seen two people in fits, and they were on the 
ground.

Q. Yes; frothing at the mouth? A. That is all 
I know about it.

Q. You never saw this man on the ground froth- 
ing at the mouth? A. No.

Q. He was on the other side of the cab from you, 
wasn’t he, when he was— A. He was visible.

Q. As an engineer? A. I could see him.
Q. Well, you could not see him without shifting 

out of your position? A. Yes.
Q. You can sit on your box where your usual 

position was and see him without looking around? 
A. Just like that.

Q. Turned to look at him? A. Yes.
Q. Did you turn to look at him on this day when40
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the horse ran away as the second whistles were 
sounded? A. No.

Q. You did not? A. No.
Q. You did not make any observation of him in 

that day to see whether he was looking out as if he 
was in a trance without seeing anything, did you?
A. Well, a sick sort of a way—I would have no- 
ticed it right away if he was.

Q. Did you work with him on July 30, 1910? A?
July 30?

Q. Yes. A. I would not swear to it?
Q. You remember about his having a fit on July 

29, 1910, don’t you? A. No, sir.
Q. Do you know how long he was away from 

work? A. No, sir.
Q. Do you know if he was away from work at all 

around that time, July 29th? A. I know he was 20 
reported off sick, but I don’t know what for.

Q. How long was he off around that time? A.
That I could not tell.

Was it a month? A. No.
Q. Was it two weeks? A. It seemed to me it 

was only a couple of days.
Q. And he came back again? A. Yes.
Q. Did he report off again sick in August? You 

let me have that book— Where is Dr. Flagg?
The entry of 29th. There is a reference I would ^  
like to have.

(No answer.)
Q. You don’t know whether he was away from 

work from July 29th to August 3rd, or not, do 
you? A. I don’t remember.

Q. Now, do I understand you to say that you 
ceased to work with him three months after the 2nd 
of November? A. To the best of my knowledge, 
yes.

40
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Q. Where did you go away, or did he go away? 
A. I went away. I was assigned to another job.

Q. And he was on that job? A. He was still on 
it.

10
Both Bides Rest.

MOTION TO DIRECT A VERDICT.

Mr. Smith—If your Honor please, I move 
for a direction of verdict on the ground 
that it appears in evidence there was no 

2Q negligence on the part of the defendant
company, and that the overwhelming 
weight of the evidence, in addition to 
the proof of no negligence, is that there 
was absolutely nothing unusual in the 
blowing of this whistle or wanton or 
reckless.

(Discussion.)
The Court—As the case stands I will deny 

your motion.
Counsel for the respective parties argued the 

case to the jury.
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Gentlemen of the Jury:

This is an action brought by Helen Mingoes, as 
administratrix of the Estate of Leonard Mingoes, 
deceased, against the Central Railroad of New Jer­
sey, for the purpose of recovering damages for the  ̂q 
death of her husband under what we know as the 
Death Act, to which I will refer you more particu­
larly later. The death, it is alleged, arose out of a 
happening, which occurred on November 2, 1910, 
at the place and in the manner you have had des­
cribed to you in the testimony. I need go no fur­
ther in opening to you than that, leaving it to your 
recollection as to what the events testified to were.

Before proceeding further with what 1 may have 
to say to you regarding the questions of law in- yo 
volved in this case, I wish to take up with you that 
which happened during the summing up of counsel 
for the plaintiff, in which he made reference to the 
epilepsy of the engineer and the effect that that 
would have or the consideration that you were to 
give to that in coming to a conclusion as to whether 
or not he was negligent in the manner in which he 
has designated him to have been negligent in his 
complaint. At that time counsel for the defendant 
objected, and I reserved what I should have to say 30 
on that matter until this time. I now have this to 
say to you as to that, and I wish you to give atten­
tion to what I have to say to you upon that subject 
I say to you now that you are to disregard entirely 
what counsel for the plaintiff said to you upon that 
subject in his address; that you are not to take into 
consideration the question as to whether or not the 
engineer was suffering with epilepsy, nor are you 
to take into consideration that matter at all, in 
coming to a conclusion or determination as to +0
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whether or not this defendant company *is charge­
able with negligence. You are to disregard it, 
gentlemen, as totally as if it had never been said 
to you.

Actions of this character, gentlemen of the jury, 
are based upon negligence as the proximate cause 

10 of the injury, and a recovery in such an action is 
legal and sustainable in law only when supported 
by a finding of fact that the defendant was negli­
gent and that such negligence was the proximate 
cause of the injury.

Now the plaintiff says in her complaint that the 
defendant company wae negligent in this manner, 
as set forth in paragraph 5 of the complaint:

“ That the negligence aforesaid of the de- 
2Q fendant by its servants and agents consisted in

this, that it did not use reasonable care to blow 
the said whistle at a lawful place and did not 
use reasonable care to blow the said whistle in 
a reasonable way, but on the contrary, the de­
fendant, by its servants and agents blew the 
said whistle at an unlawful place, and care­
lessly and negligently caused the said whistle 
to sound in a loud and unusually long and in­
frequent manner, knowing that the horse afore- 

„q said was being frightened thereby, and contin­
ued so to sound the said whist'e after it 
knew the said horse was being frightened 
thereby.”

Now, the burden of establishing the negligence as 
charged is upon the plaintiff, and the plaintiff must 
establish it by a fair preponderance of the evidence. 
In your consideration of the case, you ought, gen­
tlemen of the jury, to keep that in your mind con- 

. tinuously, that the burden of satisfying you of the 
negligence complained of—and that negligence is as
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I have read from the complaint—is upon the plaint* 
iff, and she must so satisfy you by a fair preponder­
ance of the evidence.

Now, the mere happening of the accident or any 
accident is no presumption of negligence. Negli­
gence has been defined to be the omission to do 
something which a reasonable man guided upon 
the considerations which ordinarily regulate the 
conduct of human affairs would do, or doing some­
thing which a prudent and reasonable man would 
not do.

Now, in this case the negligence charged to the 
defendant is that the engineer of the locomotive 
negligently, needlessly and wantonly caused the 
whistle to be blown, causing the horse to run away; 
the running away of the horse caused the occupant 
of the carriage, Mrs. Aronstein’s father, Dr. Min- 
goes, to be thrown out, causing injuries to Dr. Min- 
goes of which he subsequently died.

The defendant says that the blowing of the whis­
tle was in compliance with its statutory duty, that 
such blowing was not unusual, that it was blown at 
the usual place, and with its usual volume and in­
tensity, and that it was not blown negligently, 
needlessly or wantonly.

Now, the statute imposes upon such companies 
as the defendant company in the carrying on of its 
business and driving of its locomotives and its 
trains certain duties, especially as to crossings at 
grade—highway crossings at grade. The statute is 
this:

“ A bell of a weight not less than thirty 
pounds shall be placed on each engine and rung 
continuously in approaching a grade crossing 
of a highway beginning at a distance of three 
hundred yards from the crossing and continu-
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mg until the engine has crossed the highway, 
_ or a steam whistle shall be attached to each 

engine and be sounded, except in cities, at 
least three hundred yards from the crossing, 
and at intervals until the engine shall have 
crossed the highway.”

10
The engineer, in the exercise of a right and in 

the performance of a statutory duty had caused the 
bell to be rung continuously from the time the train 
left Rockaway and at the point of the alleged acci­
dent and within three hundred yards of the cross­
ing, that is, the highway crossing at Hibernia, 
which he was approaching, caused the whistle to 
blow. My recollection of it is four blasts were blown, 
two of which I believe were known as long ones and 
two of which were shorter ones. He was approach­
ing a highway crossing and his duty was to keep 
a careful watch straight ahead, in order to safe­
guard the lives of passengers and possible travelers 
at the crossing, and he cannot be held to an obliga­
tion to look to one side for travelers at another 
point in the highway.

Now, Mrs. Arenstein says that after the first blast 
of the whistle she looked and she saw a man in the 
window of the locomotive cab on the side of the lo- 
comotive toward her, and this man was looking to­
ward her. Your first inquiry will be necessarily to 
determine whether or not you believe this testimony 
of Mrs. Arenstein; second, if you do, are you sat­
isfied that he, that is, this man which she says she 
saw in the engine cab looking at her, saw, or by the 
exercise of reasonable care and prudence should 
have seen that the horse ¡was frightened 
and that a further blowing of the whistle would 
cause it to become further frightened and possibly 

40 run away, or if looking and seeing the fright of the



179

COURT’S CHARGE

horse, or if not seeing the fright of the horse, he 
should by the exercise of reasonable care and pru­
dence, have seen it, then have you been satisfied 
by a fair preponderance of the evidence that what 
he subsequently did in the exercise of a right and a 
statutory duty was negligently, needlessly or want-

I 1only done?

The Court has said: It must be that the de­
fendant is bound to use reasonable care and 
prudence in giving statutory signals of the 
approach of a train or its existence at any given 
point where such signal may be allowed or re­
quired. Negligence in the exercise of a lawful 
right is actionable if it causes injury. It is no 
excuse or justification that an act occasioning 
injury was itself lawful or that it was done in 20 
the exercise of a lawful right, if the injury 
arose from the negligent manner in which it 
was done. ”

“ Under our statute in this state the court 
will judicially know that the blowing of a 
whistle is one of the signals used in running a 
railway train, and that it is authorized and re­
quired, yet if it be done negligently or wantonly 
such negligence or wantonuess is actionable.’

aO
Now, in determining whether or not the plaint" 

iff is entitled to recover, gentlemen of the jury ,and 
keeping in mind that the burden is upon the plaint­
iff to satisfy you by a fair preponderance of the evi­
dence, the question in this case is, did the engineer 
look, as Mrs. Arenstein has testified he did, and if 
so, did he see, or if he looked, should he, with rea­
sonable care, have seen the horse and that it was 
frightened and that it would probably run away; 
and if so, was the blowing of the whistle, after the 0̂
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first blast, negligent, needless and wanton under all 
the circumstances of the case, and did it cause the 
horse to run away? If to this the answer is no, 
then your verdict must be for the defendant, be­
cause then negligence has not been shown or those 
other elements entitling the plaintiff to recover. 
If to this question the answer is yes, then your ver­
dict should be for the plaintiff. If you arrive at 
that point, gentlemen, where you conclude that 
your verdict should be for |the plaintiff, then you 
will want to know what that verdict may be for.

This is an action brought under what we know 
as the Death Act, and without this act there would 
be no right of recovery for the death of any person. 
I will read to you that much of sections one and two 
of the act in question as I feel are pertinent to the 
m atter before you. Section I is this:

‘ ‘That wherever the death of a person shall 
be caused by wrongful act, neglect or default, 
and the act, neglect or default is such as would, 
if death had not ensued, had entitled the party 
injured to maintain an action and recover 
damages in respect thereof, then, and in every 
such case, the person who or the corporation 
which would have been liable if death had not 

30 ensued, shall be liable to an action for damages
notwithstanding the death of the person in­
jured, and although the death shall have been 
caused under such circumstances as amount in 
law to felony.”

Section 2:
“ Every such action shall be brought by and 

in the name of the personal representatives of. 
such deceased person, and the amount recov­
ered in every such action shall be for the ex­
clusive benefit of the widow and next of kin40
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of such deceased person, and shall be distributed 
to such widow and next of kin in proportion 
provided by law in relation to distribution of 
personal property left by persons dying intes­
tate, and in every such action the jury may 
give such damages as they may deem fair and 
just with reference to the pecuniary injury re- ^  
suiting from such death to the wife and next 
of kin of such deceased person.”

This statute has been construed by our courts to 
mean—referring now to the damages that may be 
awarded—pecuniary loss and nothing else.

The rule as expressed by the Court is this: 
“What the plaintiff ¡is entitled to recover”— 
and let me say, gentlemen, give this your best 20 
attention—“ W hat the plaintiff is entitled to 
recover is a capital fund which shall represent 
the present value of the pecuniary loss which 
falls upon the widow and next of kin by the 
premature taking off of the intestate. That 
fund is to be ascertained by taking into account 
all the probabilities; the intestate might have 
died by the course of nature shortly after the 
accident: he might, had he lived, have suffered 
financial reverses; the wife, had he lived, might 30 
have died before he did, so might his next of 
kin. Nothing is to be added for loss of society 
or wounded feelings, or anything else which 
cannot be measured by money and satisfied by 
a pecuniary recompense.

“The damages are to be determined by refer­
ence to the pecuniary injury resulting to the 
widow and next of kin of the deceased by his 
death. The injury to be thus recovered for has 
been defined to be the deprivation of a reasona- ^
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ble’expectation of pecuniary advantage which 
would have resulted by a continuance of the 
life of the deceased. Compensation for such 
deprivation is therefore the sole measure of 
damages.”

There is nothing I can say to you, gentlemen, 
upon the question of the amount which may be re­
covered, if a recovery is permissible in this case. 
There is no better language in which I can express 
it to you than that in which I have already ex­
pressed it, which is a reading from the opinion of 
courts upon that subject.

I do not know, gentlemen of the jury, that there 
is any other matter that I can lay before you which 
would be of assistance to you in arriving at a proper 

k<) verdict in this case. I  have stated the law to you as 
I understand it, and as plainly as I am able to state 
it, and I trust that that has been sufficiently plain 
so that it will not trouble you in arriving at your 
verdict.

I will only say this much more to you, and it is 
something that I have always felt it my duty to say 
to every jury, and that is, that you are not to take 
the statements of counsel nor the statement of 
the Court as to what the testimony is. I have for 

30 that reason carefully avoided making any state­
ment of testimony to you in my charge except 
where I could not otherwise avoid it and yet be 
able to give you the principles involved. If I 
misstate any part of the testimony you are to disre­
gard it, and if counsel has misstated any part of 
the testimony you are to disregard those statements. 
The duty is yours, the privilege is yours to deter­
mine what the testimony is. You are to determine 
that from your recollection of it as it was given on 
the witness stand. You are then by the exercise of



183
COURT’S CHARGE

your good judgment to determine what of all of 
that testimony is the truth. That which you find 
to be the truth is the evidence in the cause. You 
are also the people, and the jury is the body to 
which the Court has delegated the power to weigh 
the evidence and determine what weight you are to 
give to each and every part of it. When you have iq 
done that you then have that evidence in front of 
you upon which you will found your verdict. To 
that evidence apply the rules of law which I have 
given you. The result will be a verdict which will 
be a legal verdict. You are not to be given to 
favor or pity or any other human emotion in the 
determining of the action before you. You are to 
deal with the cold, plain facts and propositions of 
law. Your duty is performed and only performed 
when you have dealt with it in that manner, yo 
When you have, gentlemen, and you have pre­
sented a verdict, or do present a verdict brought 
about and reached in that manner, you will then 
have presented a legal verdict. Any other verdict 
will not be "legal. Therefore keep in mind what I 
have said to you as to the manner in which you 
shall determine what the testimony is, how you 
shall arrive at the evidence, and then that you shall 
apply to that evidence the rules of law as they are 
given to you and when you have, so arrive at your 30 
verdict.




