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APPELLATE DECISIONS - TOZZI'S TAVDRN, INC. V. PLAINPILLD AND
- MADISON LIQUORS, INC,

TOZZI'S TAVERN, ING., A NEW JERSEY

CORPORATION AND FRANK R, T0ZZI, JAMES

V.« TOZZI AND MARIE TOZZI, individusally,

COHPORATION,

. ON APPEAL
Appellants, CONCLUSIONS
AND ORDER

NN

)
)
)
Ve _ )
COMMON COUNCIL O' THE CITY OF PLAINFIELD )
AND MADISON LIQUORS, INC., A NEW JERbEY )

)

Respondents.

L N ) —--————-—o—n-‘—mnm—-u——----mnn-n—-

.Charles S, Joelson, Esq., Attorney for Appellants.
ASachar, Sachar and Bernsteiln, HEsqs., by Edward Sachar, BEsq.,

Attorneys for Respondent Common Council of the
City of Pleinfield.

Green and Yanoff, Esqgs., by H. Kermit Green, hsq., Attorneys for
Respondent Madison Liquors, Ince. '

BY THE DIRECTOR:
The Hearer has flled the following Report herelns

"This is an appeal from the action of respondent Cowmmon
Councll whereby on January 18, 1960 the members thereof by a six

" to four vote granted to respondent Madlson Liquors, Inc.,, ibts
.application for a place~-to- place transfer of 1lts plenary retail

distribution license D-9 from 303A ~ 305 Madison Avenue to 2290
Grant Avenuse, Plainfield. : , ,

"Appellants petition of appeal sets forth substantially

‘the following grounds for reversal of the Council's action: (1)

On December 7, 1959 the Councll denied a similar application
giving as reasons that there was no public need and necessity; uhat
it would be a detriment to the area and adverse to the interests of

. residents in the neighborhood and would not be in the public interest

and that there 1s no change in the circumstances which would requlre

* a preversal of such denial, (2) A re-statement of the above" grounds ag

presently applicable. (3) That the area of the proposed loécation

1s serviced by a minimum of sikx other licensed premises and does notb
need an addltional liquor outlet. (4) That the transfer would in-
crease the traffic hazard., (5) That there ls 1lnsufficient off-street
parking available thus increasing the street parking problem. (6}
That such transfer would be detrimental to the use of the street by
school children snd adverse to thelr welfare, (7) That such transfer
would adversely affeat real estate values in the area, (8) That ths
proposed removal of an industrial plant located in the area would
cause a population shift with a consequent lesser requirement for
liguor outlets in the proposed area. (9) That such transfer would

tend to create undue competltion with other licensess now located
'there. ,

"preliminary to the consideration of these grounds, thore
is an attack on the votes of the Council in that the appellants
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.‘~maintain that ‘a member of the Council who voted to deny the transfer
. 8t the December 7th meeting had no reason to change hls vote and vote
‘in the affirmative at the January 18th meeting and, hence, should have
- been consldered as having voted in the negative thus resulting in a
five to five tle vote, lnsufficient to constitute a majority vote in
- favor of the transfer.

. "The appellants are in error in their construction of the
legal effect of the vote. The Oouncil ¢onsists of eleven members,

One of such members, although proposing a resolution to grant the
transfer, abstained from voting thereon because of the stated reason
that an objector was one of his clients. This left a ten member Board.
Even dlsregarding the vote of the member who changed his vote from
negative to affirmative, it would leave a nine member quorum. A

wa jority of such quorum, that is, five membersy might and did legally
determine to grant such transfer. Manno vs, Clifton, 14 N,J. Super.
100; Lykosh vs. Perth Amboy and Krecz, Bulletin 1295, Item 1.

"Absent, as here, a personal interest in the matter such
,s& to infect the whole body and render its action voldable, as
1llustrated by Tp. Committee of Freehold Tp. va. Gelber, 26 N.J.
Super. 388 (Sup. Cts App. Div. 19563), and 1f the ob jectionable vote
1s disregarded, it is not to be added to those voting in the negative.
(Cf. Kozusko vs. Garretson, 102 N.J.L. 508; Lykosh vs. Perth Amboy
and Krecz, suprae.) '

"The next objection to be considered is whether the respondent
Councll as now constituted may disregard the actlon of 1ts predecessor
Council on December 7, 19569, Then, as now, the Council consisted of
eleven members, Filve new members were elected and took office in -

- January 1960, On January 18, 1960 four of these new members, the
member who had changed hls vote, and a member of the present Council,
who had on December 7, 1959 voted to grant the transfer, voted at
this meeting to grant the transfer. One new member and three old
members voted to deny@ The member who had previously. abstained,
again abstained from votinge

"As was said in Northend Tavern, Inc. VS Northvale and Payne,
Bulletin 493, Item 53

'"While, in the interest of uniformity, it might be
© desirable that a succeeding governing body adhere
as closely as possible to the policles theretofore
enunciated by a former body, it cannot be sald that
a deviation from those policles 1s necessarily
‘arbitrary or unreasonabled. On the contrary, the
general rule of law is that no governing body may
' tie the hands of i1ts successors in matters involving
/- 'the exercise of discretion. Cf., Rafalowskl v. Trenton,
dupra; Lewis v. Phillipsburg, Bulletin 232, ItemhlS.'

v "Where there is room for latitude of opinion in cases of
this kind, that 1s, room for a reasonable difference of opinion
concerning the desirablility of transferring a license, the successor
Board is free to exercise its own discretion.

"Each application is a separate one and must be decided in
the sound discretion of the local issulng authority as constituted
at the time the application is considered. 'Whalan vs. Mt, Olive
“Townshlp and Thompson, Bulletin 1103, Item £,

"Tn the matter of lapse of time between filing of successive
similer epplications, it 1s to be noted that in the Northend case an
applicatlion was filed in July 1940 and was denied. A sTmITar
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'ﬁapplication was flled on December 4, 1940 and denled. A third "
application was filed in January 1941 and was granted. . “Such grant was -

‘upheld on appeal., Simllarly, in Enno, et als. vs. Howell Township and

-~ Hyman, Bulletin 1120, Item 6, the first epplication Gto transfer wes
£ %

1led on October 12, 1953 and denied. The second application was filed
on July 12, 1954 ‘and denled, such denilal being affirmed on appeal, ’
A third application was filed on August 25, 1955 and withdrawn by the
applicent on September 26, 1955, A fourth application was filed on
October 12, 1955 and granted, and such grant was affirmed on appeal,

- In the cases clted there had been & change in the membership of the
: _1ssu1ng authority.

- "Thig leads to a consideration of the reasons which im=~
pelled the respective Councils in the instant case to come to T
different conclusions. The primary factor on this appeal, irrespective»
of such conflict, 1s whether the present Councll, in the exercise of its
dlscretion, could reasonably conclude that & transfer of the license
would be ‘in the public tnteresat despite the contrary opinion of the

predacessor Councll.

"In both instances the grant of the transfer was recommended

‘ by the Chief of Police, Police Board and the Committee of the Whole,

which committee comprises the entlre membership of the Councill. The
Councll then convened to take formal action on the application. When

the first application was consildered, objections were then presented

by the minister of the Grant Avenue Presbyterian Church, and in the
form of a petltion algned by thirty-nine persons, petition signed by -

- five retall licensees and letters from trade associations. The

.

T,

minutes of the meeting read that after an opportunlty had been glven .
for all persons to be heard (the nature of these objections are not
disclogsed), the transfer was denled by an elght to two vote, one.

member abstaining. The reasons for denial were stated as an after=
thought upon the suggestion of counsel that reasons were required. These
reasons are summarized in the first ground of appeal hereinabove,

"When the Council convened on January 18th with similar

| recommendations to grant as those on the flrst application, letters

of objeétion were presented from the minlsters of two churches, from
g veterans organization, from a tavern assoclation, from the present
appellants and another lndividual, and three petlitions, one from four

‘-retail licensees and two from other persons opposing the transfer,
- Five letters from persons in favor of the transfer were presented.
- At the meeting seven persons appeared in person who were in favor of

the transfer and a petition signed by forty-four persons in favop~” of
the . brangfer was presented., Three objectors in person or by thelr
attorney were present. The Commander of the veterans organlzabtlon

-appeared and stated that the letter of objectlion from the Poat was

unauthorized. The nature of the contentlons pro and con are not e

- disclosed.  The Councll then moved that the hearing be cloded. The
" minutes then recite that following explanation of thelr preoposed vota

by seven of the Councilmen, the motlion to grant the transfer wag

- adopted by the vote hereinabove referred to.

"As previously stated, the factor whilch governs decision

on this appeal 1s whether the present Councll exercised a reasenable

diseretion in granting thansfer of the llcense from 1ts present

&‘;1ocabion to the proposed location.

"It appears that there are . presently eleven packege stores
and slx taverns east of Park Avenue, -one of the streets bisecting
the munlclpality, and four package stores including that of the

| .respendent licensee and eleven taverns west of Park Avenue. There 1la
. a heavy concentration of both types of 1icenses within the area of two
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‘;‘bloc” w_n;either side of Park Avenue. Two taverns epe located in R
“close proximity Yo that of the appellant licensee, two others are - -
‘nearby across bhe railroad, Four taverns and five package stores are -
.,concentrated in“a. small area close to the east side of Park Avenue. ; .
. In the immediate vicinity of the presently licensed premises of Madisen
jLiquore ‘there 1s Red Bird Genter, a club open to teenagers operated
* by the munleipality, directly across from the licensed premises, a-. .
- -grammay school within a few hundred feet, a Board of Education building
- & block and a half away, a fire headquarters a block ewey ‘and three .
]rchurches wibhin two blocks. . -

. "The proposed new . 1ocation 1s six Blocks west of the preeent,.
‘1ocation.. There 18 & tavern on the same block, and two other taverns
spaced ons block end five blocks west, respectively, and one tavern
one block east. The nearest package store is in a supermarket on the
other side of the rallroad roughly three 1ong blocks dlstants

"Appellant's prémises are located at.201 Grant Avenue on

one corner of the block, and the proposed premises are one door

. away from the other corner. Between the two premises on the same
'glde of the street thers 1s located a barbershop, a food market,
drug store, ‘a pet shop (the proposed premises) and a dry cleaning
‘establishment on the corner, The map in evidence indicates that.
there are five schools and churches in the area. Thelr exact
location does not appear, and the respondent licenses has stated that
the nearest church is three blocks distant. One of the ministers '
‘stated that he withdrew his objection after examlning a map showlng
the location of the churches at the old premises., It seems quite
clear that the trensfer is from a conceribration of licensed premlses -
to an area where there is much less congestion of licensed premises.,
The respondent licensee states that the location to which its license
has been transferred is much more convenient for many of 1lts customers.;

"The specific objections to such transfer at the appeal
- hearing were those presented by four nearby tavern owners in the ares.
The licensees urged that a large portion of thelr business was the
: [sale of packeged alcoholic beverages, and hence, the location of a
‘package store there would adversely affect their business interests.
It has been consistently ruled by this Di¥ision that the mere fact
that a transfer of a livense may be contrary to the economic interest
of an dppellant is not a sufficlent reason for setting it aside, .
»_Triangle Corp. ot al. Vo Gamden and Silverstein, Bulletin 1276, Ivem l. _

s “There was an exhaustive ‘divect and eross. examination of o
"Rthe member .of the Councll who' changed his vote, designed to establish
“that he did so arbitrarily and without good reason, Such evidence o
 discloses that he was equally not clear on both occasions concerning’
: the reason which impelled him to vote as he did, but I see no need .-
. to make any spedific detalled enalysis thereof. or make definitive ,
. finding on that score, since for the reasons above stated the resolution
b0 grant the transfer was legally adopted by a majority of the quorum.
’of the Council who were present, even disregarding such member's vote.‘;

C "Considerations of undue ooncentration of licensed 1iquor 7
premises in the area, ‘posslble traffic -hazard, and proximity to
‘churches, when acting upon an application bo transfer a license, are
matters entrusted to the sound discretion of the issuing authority.
Miles et.als., v. Paterson and Stefonich, Bulletin 1306, Item 2; :
Geltzeiler V. Newark, Bulletin II71, “Eem 1. “

_  "The burden of proof to establish ‘that the. action of '
respondent Councll ‘was erroneoug_rests with appellants. Rule 6 of

- State, Regulation No, 15, The evidence predented does not. indicate

- any improper motivation on the part of the members of Council and
,their grant of the transfer appears to be a reasonabie exercise
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of thelr discretion. TIn my opinion, eppellents have falled to sustain,k;f
the burden of proof. resting upon thems I, therefore, recommend that -
an order be entered affirming the action.of respondent Gouncil and
\dismissing the appeal ‘ : : - /

Pursuant to the provisione of Rule 14 of Stete Regulation

No. 15, exceptions to the Hearer's Report and written argument the reon T‘fi

were flled by the attorney for appellants, end written answering
arguments were filed by the attorneys for respondent Couneil and the .
Mattorneys for respondent licensee. . "

W I have glven careful consideration to the evidence, exhibits,*:}
1briefs filed with the Hearer, the Hearer's Report, and the wrlitten A‘-ff'
arguments of the respective counsel regarding the exceptions thereto,
~and oconcur in the conclusions of the Hearer end adopt them as my conclu--v‘
sions herein, I shall, therefore, affirm respondent Councill!'s. action.. .

Accordingly, it is, on tbis 50th day of June 1960, ;

ORDERED that the action of respondent Council be and the
same is hereby affirmed, end the eppeel herein be and the same 1s -
heroby dismissed.

WILLIAM HOWE DAVIS
DIRECTOR

« SEIZURE - FORFEITURE PROCEEDINGS - TRANSPORTATION OF ALCOQHOLIC
BEVERAGES BY LICENSEE IN VEHICLE NOT AUTHORIZED TO TRANSPORT -
. ALCOHOLIC BEVERAGES -~ LICENSEE'S APPLICATION FOR RETURN OF =
" VEHICLE AND ALCOHOLIC BEVERAGES DENIED FOR LACK OF GOOD FAITH -
MOTOR VEHICLE AND AILCOHOLIC BEVERAGES ORDERED FORFEITED, - ’

In the Matter of the Seizure on ) , -
January 13, 1960 of a quantlty of - Case No. 10,202
alcoholic beverages and a Chrysler ) o
CONCLUSIONS
)

AND 'ORDER

gedan a8t the intersectlion of 6th

and Cherry Streets, 1n the City of
- Camden, County of Camden and. State
oI New Jersey. : )

Cahill & Wilinski, Esgs., by Robert Wilinski, Esq., Attorneys for
Caridi's Bar, Inc,.

I. Edward Amada, Esq., Appearing for the Division of Alcoholic

‘ Beverage Control.

'BY THE DIRECTOR:
The Hearer has filed the followlng Report herein:

"This matter came on for hearing pursuant to R.S. 33:1-66 -
and further pursuent to a stipulation dated January 14, 1960 signed
by Patrick Caridl on behalf of Caridi's Bar, Inc. to determine whether
8 Chrysler sedan, and 69 four-fifth bottles of whiskey and 12 four-

- fifth bottles of wine, described in a schedule attached hereto,
selzed on January 15, 1960 at the intersection of 6th and Cherry
Streets, Camden, New Jersey, constitute unlawful property and should

- be forfeited.

‘ ‘ WAt the time of the seizure Patrick Caridi, on behalf of .
Geridi's Bar, Inc., the reglstered owner of the Chrysler sedan,
“deposited $1200.00 in cagh under protest pursuant to R.S. 33:11-66
~‘with the Director of the Division of Alcoholic Beverage Control,
z,repreqenting the appraised retall value of such Chrysler sedan,
-and thereupon obtained return of the motor vehicle. Thereafter
: atrick Oaridi, on behalf of the corporate licensee, entered into-
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2 written stipulation that the Director determine in these seizure

proceedings whether such sum of $1200,00 should be forfelted, or
returned to such llcensee. ,

, "At the hearing in the case held as aforesald, an appearence
wag entered on behalf of Carldli's Bar, Inc. whloh sought return of
the aforementioned deposit of $1200.00, and alse of the seized
aleohalle beverages.

k "The selzure was made by ABC agents on the above date and
location because the licensee was btransporting the alooholle beverapges
in its vehlele, which was not licensed to transport aleoholle beverages,
did not have any translt lnsipgnie ss required by ReS. 55:1%28 end Patrick
Carldl, the driver, did not have in his possession a waybill, involce,
or obher document evidenclng the consignor, consignee and desoription
of the alcoholic beversges, as requlred by Rule 4 of Regulation No. 17,
These faots are conceded to be accurate, and the licensee has pleaded
non vult to disecilplinary charges institubed ageinst it because of such -

unlawfwl trensportation.

"The alcoholic beverages and the Chrysler sedan in which
they were transported constltube unlawful property end are sublect
. to forfelture because of the fallure to comply with the law and
« regulatlon governlng the transportatlon of alecohollie beverages by a ‘
licensee, ReSe 3331"1(1 & 'y), R.S. 3331“2, ReS. 3531"28' ReS. 5321"66.

"Whether or not the licensee should be relieved of forfeiture
~ of the amlcohollc beverages and the Chryaler seden, that is, the
~$1200,00 in cash deposited in plaece thereof, ls a matter for the -
Director's discretlonary authority, as provided for by R.S. 38:l«66(e).
If the Director is satisfled that the llcensee acted in good falth, and
“unknowingly violated the law, 1t is.entltled to the Director's favorable
conslderation, On the other hand, 1f 1t was transporting the
‘alecohollc beverages in furtherance of an lllegltimate venture, such as,
for instance, ultimate delivery in Pemnsylvanla, it does not deserve °
~ the Director's consideration. o

"The 1io ensee had suffered a suspension of 1ts license after
pleading non wvult, previous to January 1l3th, to a charge that on
December 20, 1968 1t alded and abetted another person to transport
aloohollc beverages from its llcensed premlses ln New Jersey to
Philadelphle, Pennsylvania, which stete prohiblts such lmportation.

Re Cardldi, Bullebin 1524, Item 6., When apprehended, the agents
epparentiy suspected thaet the aleohollc beverages were llkewlse belng
trangported to Philadelphlia. When questioned by the agents, Patrlck o
Caridi at flrst refused to name the purchasers or glve thelr addresses.
‘About a half-hour later he gave the agents the names end addresses of
three resldents of New.Jersey to whom he clailmed he intended to deliver
such alcohollc beverages. Some btime later the agents questloned these
persons at thelr homes, One of these persons differed with'Caridi's

. 8tatement as to the brands he was to recelve and two persons ostensibly

.. corroborated Caridl, but, in all, the thres persons only claimed a total
of 60 four-fifth quart bottles of whiskey out of the 69 such bottles
being transported. These alleged purchasers were not present at the
hearing, and thelr statements were not made under oath.

. "At the hearing Patrick Caridi was asked to explain in
greater detall regarding the vallidity of his claim that the purchasers
of the elcohollc beverages were the persons nemed, and how 1t came
about that he undertook to transport alcoholic beverages in sn un-
licensed vehicle in vliew of the previous charge agalnst the llicensee
for a vilolatlon whlcéh incldently involved transportation of alcoholic
beverages., ' o o

"patrick Caridi tells a curlous tale. He .a.83umes full
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responglbllity as manager for the conduct of the licensed business -
for the past two years and has been connected therewlth for the past -
gix years, Prlor to the trahsportation here involved he claimed .

that the licensee made no deliverles whatsoever of alecoholic beverages
to 1ts customers and in the past invariably refused any such request,
Nevertheless, 1n October 1959 the Chrysler sedan was purchased in the
name of the corporate licensee - -for family use and prospective use in
making dellverles of alcoholic beverages. He did not obtain any
insignia therefor, allegedly because he was careless in the matter. -

- "With respect to the orders Caridi claimed to have had for
the alcoholle beverages he was transporting in the Chrysler on Jenuary .
135th he states that he received such orders on the telephone a week.
or so prlor to January 13th and had some type of notation thereof which
he probably placed in his pocket and probably destroyed because he did
not have it on January 13th. (Hence, the names and addresses he gave
to the agents depended upon his recollection,) Asked what was special
about the three orders that he declded to break his rule and agreed to
make such deliveries, he stated 'Nothing in particular except I just
decided to do 1t. January is a slow month and you need business.'

"Carrying the deliveries of these orders in his mind he
further states that on January 1l%th when sbout to go to lunch, he
obgerved alcoholic beverages just delivered by a wholesaler which
was to fill these orders. He placed these alcohollc beverages in -
the Chrysler for delivery to the customers that evening as promised,:
and drove away, not to deliver the alcoholic beverages, but to .
have lunch, and was apprehended. ‘

Mpcknowledging knowledge of the violation hereinbefore
referred to and that there were rumors that local licensees were
supplying alcoholic beverages to Pennsylvania residents, Caridi was
agsked why, absent an insignia, he did not, at least, make certain
that he had involces for the alcoholic beverages to the New Jersey
resldents. He replied that he was merely careless, Asked why he did
not immediately name the purchasers he replied that he did not want to
Inconvenience them, '

"on February 11, 1960 while the license was under suspension
for the first mentioned vliolation and disciplinary charges and selzure
- proceedings were pendling for the transportation here involved, the
Chrysler was again seized because Patrick Caridi had placed alcoholic
beverages therein and commenced to transport such alcoholic beverages
without an insignia or waybill. Asked to explain how 1t came about
that he disregarded the lessons of the previous experlences he asserted
it was a mere coincidence; that he was agaln careless, '

"Evidence of acts similar to the one immediately under
investigation may be offered for the purpose of showing the knowledge,
intent or design, which are eélements of the fraudulent conducte.
Crosby v, Wells, 73 N.,J.L. 790, at page 807,

"Generally speaking, proof of similar occurences prior or.
subsequent to the one in lssue is properly evidential. See Dolan v.-
Newark Iron & Metal Co., 18 N.J., Super. 450, at page 456.

"In my opinion Patrick Caridl has:‘displayed a complete
gbsence of full and frank disclosure of the true facts concerning
the transportation of the alcoholic beverages. Instead, his conduct
evidences a design and practice of transporting alcohollc beverages
in deflance of the law and regulation., Even, although doubtful, if

the alcoholic beverages were intended for delivery to resldents of
" this State, he was not an innocent  victlim of clrcumstances but fully
aware that he was violating the Llaw, carelesaly or by design. L

A



PAGE 8 ' I BULLETIN 1349

"1 therefore recommend that the application of Caridi's
Bar, Inc. for the return of .the deposit of $1200.,00 and the alcohollc
beverages be denied and instead an appropriate Order be entered
- forfelting the cash deposit and the alcoholic beverages."

No exceptlions to the Hearer's Report were flled within the
time limited by Rule 4 of State Regulation No. 28,

Having carefully considered the evidence, I concur in the -
findings and conclusions of the Hearer and shall adopt his recommendation

Accordingly, it is, on this 23rd day of June 1960,

DETERMINED and ORDERED that the selzed alcohollc beverages
described in Schedule "A" attached hereto, constitute unlawful
property and the same be and hereby are forfelted in accordance with
the provisions of R.S. 33:1«66, and shall be retalned for the use of
hospitals and statey county and munilcipal institutlons, or destroyed
in whole or in part, at the direction of the Dlirsctor of the Division
of Alcoholic Beverage Control; and it is further

DETERMINED and ORDERED that the sum of $1200,00,
representing the apprelsed retail value of the Chrysler sedan, pald
under protest to the Director of the Division of Alcohollc Beverage
Control on behalf of Caridi's Bar, Inc., whereby it obtained return .
of such motor vehlicle, be and the same 1la hereby forfeited 1n
accordance wlth the provisions of R.3. 33:1-66, to be accounted for
in accordance with the law,

WILLIAM HOWE DAVIS

| DIRECTOR
SCHEDULE "A"

3 - 4/5 quart bottles of whiskey

6 - 4/5 quart bottles of vodka
12 - 4/5 quart bottles of champagne
48 - 4/5 quart bottles of whiskey
12 - 4/5 quart bottles of Scotch whisky

1 ~ Chrysler sedan, Serial No. GN68227, New

Jersey Reglstration AKA607
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Blended -Whilsgkey s :

Blended Whiskey appaared to be off in color and proof, that he seized
the six bottles for further anelysis by the Division. chemist and gave'

“to. Louls. Hollander, president of ' defendant: dorporation, a receipt for-
.sald bottles and for one. unopened bottle- of each of the sald products;,
which were. given to him at his request by Mr, Hollander. The agent -
‘further testified ‘that he sealed the six opened’ bottles and:took them
cand the. bwofunopened bottles with him wher he left thé premiges ab. CoT
‘about 8 p.ms3 that-he. placed the . eight bottles in his car where théy re-
:malned. over-ni@ht and; on the. following monning, he placed tags on- the,a”
‘bottles at the offices. ofthis Division and turned them,over to the
*Division chemist for analysis. '

S vﬁs»"The”Div131on ohemist testified ﬁhat on August lé, 1959, IR
~he analyzed the' contents of the elght bottles which had been delivered .
yto him that day by Lhe agent;. ‘that the contents of one of the openad T

‘of Four Roses B - Whi 3vny&blg with tha
o 3 that the bant@nu% of
Hegeyve. mw¢ wdad Whia&ay ﬁowparsa,
-‘;Aamdfﬁrand;,but‘ﬁhat bh@ ccnt@utﬁ

{,buztiu'




PAGE 10

f“fthe contents of the unopened bottle of said brand.
- the chemist testified that the’ whiskey in one: of  th
‘?[(labeled ‘No. 30,147) had a solid content. of . 1724 4 gram
- liters, and the whiskey contained. in the' other opened: bot
-+ No, 30,148) had a solld content of ' 286.8 grams per hundre
: 5whereas hils previous tests of twenty-one sealed orig
... of -the same brand had a solid content ‘ranging
M*iper hundred ‘liters, Based upon .the forego
. eXpressed the opinion that the conterts of
. in the charge are not genuine as labeled because
“entirely too high. On cross-examination the chemis :
the contents of the two bottles mentioned in ths - charge
favorably in proof and acids with the contents of genui’
vthe same product. :

- "on behalf of defendant, Louls Hollander te'

- was present when the agent visited the premises on Aug
that he never tampered with the contents of any bottle
the contents of one bottle into another. bottle, and 'don
Jack Gelb (a stockholder of Lafayette Bar, Ince.) testi

.- was not present when the agent visited the premises. on: usv.
‘However, he. further testified that he was present wher th"“
previously visited the premises on May 11, 1959;. thath ‘

' into bther bottles, that he denied he had ever . done so
-any bottle, and that the agent left the premises without .
bottles., He also testified that defendant sells a large b_
Four Roses whiskey. Miklos Welss testified that he has been
‘as a bartender by defendant for the past nine years an - -e

- tampered with the contents of any bottle. He further ‘teatlifie
he was not present when the agent visited the premises o‘ W,

» actions of the agent on that day. »

_ "In rebuttal, ‘the ABC agent testified. that
_the 0pen ‘stock of alcoholic beverages on defendant' ‘P

_ izlng an;
" bottles because he was then satisfied that 'there ‘was- nothing Wrong.
He denied that he then Ythreatened to get this licenseexon another
' inspection.‘ : o P

. "After examining the evidence and exhibits herein; an d SR
considering the brief filed by defendant's attorney;. I conolude ‘that
the Division has established defenidant's guilt by a_ fair preponderance K
" of the believable evidence. The testimony of -the. agent 8 Tthe chemist
established continuity and the testimony of the chemlst oSt , .
that the two bottles mentioned in the charge bore labels wi
truly describe their contents. In fact, this is confirmed
~ analysis made by other chenlsts, and attached to the brie
- - defendant's attorney. Thls analysis indicates that the -soli
" found in five original bottles of 'Four Roses: Blended Whiske 7? :
veried between 95.2 and 106,4 grams per hundred liters. :Th reiis nothing
in the ‘Alcoholic Beverage Law to indicate an intent that !
 must have knowledge that he possesses alcoholic bevera
labeled in order to make him amendble to disciplinary ac
Cedar Restaurant & Cafe Co. V. Hock, 135 N.J.L. 156 (Sup
- Fnglish v. Hock, 137 N.J.L. 94 (Sup. Ct. 1948). -Henc
«mended that defendant be found gullty as charged.

A “M"Defendant has a prior record. Effectiv Ju

‘ license was: suspended by the Director for twenty:
. pleaded non vult. to charges alleging that 1t sold:
" to persons apparently intoxicated and ﬁermitted ob
s—1ts premises, See Bulletin. 1282, Item 6. It 1
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'order be entered suspending defend
is the minimum penalty impoasd 4nm o
Street Bar, Inc., Bulletin 1246,
days because of the prior disasimi
years (Re Skroblszeski, Bulletin
suspension of Twenty days."

Wi'g license for flfteen dayg, Which

5 involving two bottles (Rq Broad -
5}, to which should be addad'1
violation within the pasq five
]wum Ttém 5), bthus making a tqu%

‘ : No exceptions to the Hemrer’'s Report were filed within
the time limited by Rule 6 of Stebe Regulation No. 16,

After carefully considering the evidence, exhibits and
brief filed by defendantis attorney, I concur in the conclusions pf
the Hearer and adopt them a3 my ¢ onclusions hereina Hence .I fina
defendant guilty as charged. A

| “hecordingly, 1t is, on this 20th day of June 1960,

'ORDERED that Plenary Retail ﬁensumption License ¢-744
1ssued by the Municipal Board of Alccholic Beverage Control.of th
City of Newark to Lafayette Bar, Inc.; for premiges 137 Mulbenny o
Street & rear of 139-141 Mulberry St., Newerk, be and the same is

hereby suspended for the balance of itz term, effective af 2 g.m?
Tuesday, June 28, 1960, and it iz further

2
AN

ORDERED that eny renswel o bhe 1960=61 licensiq year
or transfer of said license shall he Qﬂd remain under suspens}on
until 2 a.m. Monday, July 18, 1980,

WILLIAM HOWE DAVIS o
DIRECTOR J

4., DISCIPLINARY PROCEEDINGS ~ SALE 1K VIOLATION OF RULE 1 OF WQ ‘-' 7?*V
REGULATION NO. 38 - PRIOR RECORD - LICENSE SUSPENDED FOR 3( ye, :
LESS 5 FOR PLEA.

In the Matter of Disciplinary }

Proceedings agalnst }
ALBERT SALEEBY ' CONGLUSIONS
t/a CURLEY'S - ) AND ORDER
154 Jackson St. ’ :
Paterson, N. Je ’ }

Holder of Plenary Retall Ceonswpgtion )
License C-191, issued by the Board of '
Alcoholic Beverage Control for ths )
City of Paterson,
' Defendant licensee, Pro se.,
Edward P, Ambrose, Esq., Appsaring for Division of Alcoholic
' Beverage Conbrol. :

BY THE DIRECTOR:
‘Defendant pleaded guility bo the following charges

"On Saturday, May 28, 1960, at sbout 10345 P.M., you
sold and delivered znd allowsd, permitbted and suffered
the sale and delivery of an &lcoholic beverage, vizs,

a pint bottle of Calveri Reserve Blended Whiskey, ap
retall, in its opigtndl container for consumption off
your licensed premises and allowed, permitted and
guffered the removal of sald alcoholic beverage in its
original container from your licensed premlses; in
violation of RaJe 1 Gf State Regulation NOa 58, W



PAGE 12 7-;r?fu;” \

f*while in defendant!'s 1icensed premises, observed the bartender sell
-a pint bottle of whlskey for off-premises c¢onsumption. . At about
10345 pime the bartéender made a similar sale of-a pint bottle of

A - o N BULLETIN 1549 e
“on- Saturday, May 28, 1960, ‘at ‘about 10130 pam., ABC agents;

- whiskey to oneof the agents, This agent left the premises with the

alcoholic beverage and . immediately returned with another agent. The -

5 two agents identified” themselves to. the bartender who verbally admitted'hf
“"the illegal sala. R : o ‘ -

Defendant has a prior adjudicated record. Effective January

‘f18, 1966, defendant's ‘license was suspended by the Director for ten -

: transfer of plenary retail consumption license G-191, issued by the L

'days for an Yhours" violation. Re Saleeby, Bulletin 1323, Item.4.

The minimum pehalty for an "hours™ violation is fifteen days. Since =

this is the 1licensee's second sinmilar violation within five years, I -

shall suspend hisg 1licénse for thirty days. Five days will be remitted

for the plea entered herein, leaving & net suspension .of twenty-five :

days.; Re Cali, Bulletin 1336, Item 10, '
| Acoordingly, it 1s, on this 28th day of June 1960, .

- ORDERED that any renewal for the 1960-61 1icensing yoar. or 1

Board 'of Alcéohollc Beverage Control for the City of Paterson to

'AAlbert Sdleeby, t/4. Curley's, for premises 154 Jackson Street,

Paterson, be and the same is hereby. suspended for twenty=-five (25§

~days, commencing at 3 d.m. Wednesday, July 6, 1960, and terminating

5.

at 3 a.m. Sunday, July 51, 1960,

WILLIAM HOWE DAVIS
: DIRECTOR

DISCIPLINARY PROCEEDINGS - SALE IN VIOLATION OF RULE 1 OF STATE
REGULATION NO. 38 - LICBNSE SUSPENDED FOR 15 DAYS, LESS 5 FOR
PLEA. .

: In ‘the Matter of Disciplinary

) Holders of Plenary Retall Gonsumption
" License C=102,; issued by the Municipal

Proceedings against

 JOHN LEVITO AND VINOENT A. MARINO
t/a FRIENDLY HOUSE TAVERN
'31l9 First Street

)

) _ S

) CONCLUSIONS
Jersey. City, N..J.-f-‘ oo ' )

)

)

- AND ORDER -

Board of Alcoholic Beverage Control of

- the-City: of Jersey City.v

.--—---H&—-p ———————————————————————— o o - o

Defendant licensees, by Vincent A. Marino, Partner
Dora P, Rothschild, Appearing for Division of Alcoholic Beverage
' . : Control.r ' _ .

BY THE DIRncToa-"

' S Defendants pleaded non vult to a charge alleging that, duringihx
prohibited hours, they sold alcoholic beverages in their original R
containers for off-premises. consumption, in violation of Rule 1 of

. State Regulation Noe - 58', ' v -

: . On Saturday, June 4 1960 ABC agents who were outside
defendants' premlses -observed a patron carrying a bag as he left the

‘premises, The agents: ‘dtopped the patron and found that the bag

contained- three cold cang of beer, All entered the premises where f-
Nethan Taylor (the bartender) verbally admitted that he had made the.

",sale. RIS .
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' Defendants have no prior adjudicated record. I shall
Suspend their license for the minimum period of fifteen days..

Re Deock, Bulletin 1338, Item 4., Filve days willl be remitted for the
plea, leaving a net suspension of ten days, ' | |

Accordingly, it is, on this 28th day of June 1960,

: ORDERED thet any renewal for the 196061 licensing year

or transfer of plenary retail consumption license C~102, issued by

the Municipal Board of Alcoholic Beverage Control of the Clty of Jersey
Clty to John Levito and Vincent A. Marino, t/a Friendly House Tavern,
for premises 319 First Street, Jergey City, be and the same is hereby
suspended for ten (10) days, commencing at 2 a.m, Tuesday, July 5,
1960, and terminating at 2 a.m. Friday, July 15, 1960,

WILLIAM HOWE DAVIS
DIREGTOR | .

» DISCIPLINARY PROCEEDINGS ~ ALCOHOLIC BEVERAGES NOT TRULY LABELED -
LICENSE SUSPENDED FOR 10 DAYS, LESS 5 FOR PLEA.

In the Matter of Disciplinary )
Proceedings against

| - )
P. & R, RESTAURANT, INC., A CORP, CONCLUSIONS
t/e. OLYMPIC RESTAURANT ) AND ORDER
867-873 Springfield Avenue :
Irvington; Ne Jo )
)

Holder of Plenary Retail Consumption

License C=39, issued by the Board of

Commissioners of the Town:of Irvington. ) -

Charles M. Grosmang Esq., Attorney for Defendant~licensee.

William F. Wood, Esq., Appearing for Division of Alcoholic Beverag
' Gontrol,

BY THE DIRECTOR: &

, Defendant pleaded non vult to a charge alleging that it
possessed on its licensed premises an alcoholic beverage in a bottle
bearing a label which did not truly describe its contents, in
violation of Rule 27 of State Regulation No. 20,

On March 25, 1960, an ABC agent tested defendant's open
bottles of alcoholic beverages and selzed a 4/5 quart bottle labeled
"Imported Seagram's V.0Q. Canadian Whisky A Blend 86.8 Proof" for
further tests by the Division chemist. Subsequent.analysis by the
cchemlist disclosed that the contents of the seized bottle was high in
proof and solids and off in color when compared ,with an analysis of
the genulne product, :

Defendant has no prior adjudicated recérd. On January
15, 1957, I senfi a warning letter to defendant after three opened
bottles seized on defendant's premlises were found to be low in proof,
However, considering defendantfs record which is otherwise clear,
and the lapse of time since the letter was sent, I shall not consider
this letter in fixing the penalty in this case. I shall suspend its
license for the minimum period of ten days., Re Campbells Cafe, Inc.,
Bulletin 1334, Item 10, Filive days will be remitted for the plea
entered herein, leaving a net suspension of five days.

Accordingly, 1t 1s, on this 29th day of Juhe 1960,
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-~ - - ORDERED that any renewal for the 1960-61 licensing year‘or -

- btransfer of plenary retall consulption llicense C~39, lassuved by the :
" Board of Commissioners of the Tovm of Irvington to P. & R. Restaursnt' .

~Incs, A Corp., t/a Olympic Restaurant, for premlses 867-873 Springfield
Avenue, Irvington, be and the seme is hereby suspended for five (5) .

- days, commencing at 2 a,m. Monday, July 11, 1960, and terminating at

. 2 a.m. Saturday, July 16, 1960, ' : o

WILLIAM HOWE DAVIS
DIRECTOR

7. DISCIPLINARY PROCEEDINGS =~ ALCOHOLIC BEVERAGES NOT TRULY LABELED -
LICENSE SUSPENDED FOR 25 DAYS, LESS 5 FOR PLEA, o

., In the Matter of Disciplinary )
- Proceedings agalnst

. SIDNEY FISHMAN
t/a BB BAR .
32 Sevenbteenth Avenue
Newark 55 Ne Jo

CONCLUSIONS
AND ORDER

Holder of Plenary Retall Consumption
License C-729, l1lssued by the Municipal
Board of Alcoholic Bewsrage Conbtrol

of the City of Newark,
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Defendant~licensee; Pro se, .
William F. Wood, Esq., Appearing for the Division of Alcoholic
‘ I Beverage Control, '

BY THE DIRECTOR:

A Defendant pleaded non vult to a charge alleging that he
possessed on his licensed premises alcoholic beverages in bottles
bearing labels which did not truly describe thsir contents, in
violation of Rule 27 of 3tate Regulation No, 20.

On April 12, 1960, an ABC agent tested the defendant's
open bottles of alcoholic beverages and selzed a number of bobttles
for further btests by the Division chemist, which tests disclosed that
the contents of five of said bottles; when compared with the tests of
samples of the genulne product of the labeled brandsg, varied sub=
stantlally in solids. - o ‘ o

, Defendant has no prior adjudicated record, I shall suspend
defendant's license for twenty-five days, the minimum period where A
five Bottles are involved, Re 3hea, Bulletin 1308, Item 7., Five days
will be remitted for the plea entered herein, leaving a net suspension

- of twenty days. . o

Accordingly, it 1s, on this 29th day of June, 1960,

' 'ORDERED that any renewal for the 1960-61 licensing year,
or transfer of Plenary Retall Consumptlon License (=729, issued by
" the Municipal Board of Alcohollc Beverage Control of the Clty of
Newark to Sidney Fishman, t/a BB Bar, for premises -32 Seventeenth
.Avenue, Newark, be and the same is hereby suspended for twenty (20) -
days, commenclng at 2:00 a,m., Tuesday, July 12, 1960, and terminating
at 2:00 a.m,; Monday, August 1, 1960, , _

WILLIAM HOWE DAVIS
~ DIREGTOR
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: DISCIPLINARY PROCEEDINGS = SALE AT LL&S THAN PRICE LISTED IN MINIMUM
CONSUMER RESALE PRICE LIST - AIDING AND ABETTING UNLAWFUL TRANS#.
- PORTATION - LICENSE SUSPENDED FOR. 30 ‘DAYS, LESS 5 FOR PLBAQ

In the Matter of Disciplinary o )
Proceedings against

) .
FRANK BORTLEIN & WINIFRED BORTLEIN CONCLUSIONS
t/a BORTLEIN'S AND ORDER
570 Clifton Avenue
Clifton, N. Je

Holders of Plenary Retall Distribution

License D-28, isaued by the Municipal

Board of Alcoholic Beverage Control

of ‘the City of Cliftone
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Friend & Friend, Esqs., by Fred Jn Frjend, Esqa; Attorneys for
Defendant~-liceneesa

David S. Piltzer, Esq., Appearing for the Division of Alcohollc
Beverage Control.

BY THE DIRECTOR:
Defendant has pleaded non vult to the following charges:

1. On December 17, 1959, you sold at retail, directly
or indirectly, numerous ltems of alcoholic beverageﬁ
at legs than the prices thereof listed in the then
currently effective Minimum Consumer Resale Price
List published by the Director of the Division of
Alcoholle Beverage Control; in violation of Rule 8
of State Regulatlon No. 30,

"2, On December 17, 1959, you knowingly aided and
~abetted John De Vries to transport alecoholic
beverages in thilis State without requisite license
- or speclal permit, oontrary to Re S, 33:1=2, in
violation of R.S. 33:1-52,"

- Acting on information alleging that alcoholle beversges
were purchased by an industrial concern below the permlssive price,
ABC agents interviewed an officer of such concern who displayed an
invoice dated December 17, 1959 issued by the defendant-licenseses
evidencing the sale to such coneern of 12 cases of alcoholic beverages
for the total purchase price of $590.00. At the time of such purchase,
the correct price for these alcoholic beverages, less the five per
‘cont permissive discount, was $632,13., Thereafter,” ABC agents .
squestioned Winifred Bortlein, one of the defendant-licenseeg, who
acknowledged that the above facts concerning such sale are accurats.
The licensee further stated that the officer of the industrial
concern transported the 12 cases of alcoholic beverages in his car-
from the 1icensed premises,

Defendants have no prilor adjudicated record. I shall
suspend defendants' licenSe for twenty days on Charge 1 (Re Bond Wine
and Liquor Store, Bulletin 1142, Item 4), because of the large amount
of alcohollc beverages involved, and for ten days on Charge 2 (Re Toblas,
Bulletin 1016, Item 11), making a total suspension of thirty days. Five
days will be remlitted for the plea entered hereln, leaving a net
sugspension of twenty-flive days.

Accordingly, it 13, on this 29th day of June 1960,

4 ORDERED that any renewal for the 1960-61 licensing year
or transfer of Plenary Retall Distribution License D 28, 1ssued by
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'“'the Municipdl Board of Alcoholio Beverage Control of the City of

" Clifton to Frank Bortlein & Winlfred Bortlein, t/a Bortlein's, for.
premises 570 Clifton Avenue, Clifton, be and the same 1s hereby
suspended for twenty=five (25) days, commencing at 2:00 a.m., o
Monday, July 11, 1960 and terminating at 9:00 a.m., Frilday, August "
5, 1960. ‘ ,

WILLIAM HOWE DAVIS
DIRECTOR

79. STATE LICENSES - NEW APPLICATION FILED.

Gordon Bass & Company, Ince.

- 1089 Hudson Street _

Union, No Ja -
‘Application filed August 26, 1960 for. placeuto-place
transfer of Plenary Wholesale License No, W=~46 from

- 15-21 H1ll Street, Newark, N. J.

T O,

William Howe Davis
Director

New Jersey Stete Library



