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14 NEW JFRSIY COURT OF ERRORS AND APPEALS. ©

MICHAEL T. KULIGOWSKI, o

Plaintiff-Appellant, *
O APPEAL FROM
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SUPREME COURT.
WILLIAM E., McCULLOUGH, "

Defendant-Appellee., *

Sat Below: Minturn, Black and Parker.

SOL KANTOR,
Attorney for Plaintiff-Appellant,
JACOB S. KARKUS (0f counsel)

WIGHT, WIGHT & GOLENBOCK,
Attorneys for Defendant-Appellee.
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PERTH AMBOY DISTRICT COURT.

case Number 1S01l. : i
Michael T. Kullgowski, g
Plaintiff—Appellant, "

ON CONTRACT .
Vse. *

STATE OF CASE.
William E. McCullough, . *

Defendant-Appellee, ”

i b s L E * * * * ]

Sol Kantor, Attorney for Plaintiff-
Appellant, ’

Wight, Wight & Golenbock, Attorneys of
Defendant~Appellee.

1. The parties hereto, by their res-
pective attorneys, having been unable to agree
upon a state of the case for appeal, and having
applied to me, Judge of said Court, within the
time limited by law, I do nereby settle the case
as follows:

3, This is an action commenced DY the

plaintiff, a real estate broker, to recover from

the defendant, commission alleged to be due him foT

effecting the sale of the defendant's preémises,

Ayt

271 High Street, in the City of Perin wnuOy, in

the County of Middlesex and State of New Jsreey,




- upon a certain written contract as set forth in

the state of demand.
3¢ The plaintifi was the first witness

called and his testimony brought out the facts
that the plaintiff and defendant and Morris Weis-
berger met at the office of Morris L. Goldberger,
a Counselor at Law in the City of Perth Amboy, N. J.,
on the evening of October 7th, 1924, and then and
there the defendant entered into a written con-
tract with the said Morris Weisberger to sell and
convey to him certain property on High Street, in
the City of Perth Amboy. At the same time plain-
tiff and defendant entered into the contract for
the payment of commissions which is the basis of
this action; the said contract fixing the amount of
commigsion ending with these words "to be paid if
the title is consummated®. At the time the con-
tract of salec was executed the buyer paid a deposit
of $500.00 and one month later in accordance with
the provisions of gaid contract he paid a further
sum of $350.00, On or about April 13th, 1935, the
defendant and the buyer exccuted to each other

separate releases relative to the contract of sale

and the $750.00 was retained by the selley as his

o
damagess The plaintiff was informed of thiese re-

leases after they were made,

4, Morris Weisberger, a witness called

by the plaintiff testified to the signing of the




O

contract for the purchase of the premises and the
payments of $500,00 and $250.00 in accordance with
the terms of the contract, and that he and the
seller afterwards met and released each other from
the obligation c¢f the said contract. The seller
retained the $750.00 as damages. He further testi-
fied that the reason he did not take the title was
because he was not able to do so as he did no%
have the money at the tine.

Judgmens for the defendant.

IN WITNESS WHEREOF, I have hereunto set
my hand this 4rd day of July, 19235,

C. C., Hommenn,
Judgee




PERTH AMBOY DISTRICT COURT,

Michael T. Kuligowski, * |
Plaintiff, * Court File #19011,
Vse * ON CONTRACT
William E, McCullough, * STATE OF DEMAND,

Defendant. *

e % * 2 L % L * =

1. The plaintiff demands of the defendant,
the sum of $450.00, upon a certain written agree-
ment, a copy of which is herowith attached and

10 made a part hersof,

8¢ That it was agreed by and between the
plaintiff and defendant, that the plaintiff was
to receive a commission of $300,00 from the
defendant, for effecting the sale of the defendant's

b premises at 371 High Street, in the City of Perth
Amboy, in the County of Middlesex and State of
New Jersey; to one Morris Weisberger.

3¢ That the plaintiff has fully performed

his part of the contract, in that he has brought
20 about the sale of the premises above referred to;
but that the defendant has neglected and refused

.1?; to perform his part of the said contract, {
4, That the plaintiff has demanded that the




defendant pay the said commission of $300.00, but
that the defendant has refused and still refuses
to pay the same,.

5 Judgment will be claimed for the sum of
$300,00 together with interest and costs of suit.

SOL KANTOR,
Attorney for Plaintiff,

COPY OF AGREEMENT,
I hereby agree with Mr. M. Kuligowski Real Estate
Broker to pay him a commission of $300.00 for
selling my property known as 371 High 8t., Perth
Amboy for price of $15000.00, to be paid if the
title is consummated.

W. E. McCULLOUGH.
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NEW JERSEY SUPREME COURT.
No. 433, January Term, 1936.

MICHAEL T. KULIGOWSKI,

Vae
WILLIAM E. MOCULLOUGH,

Appellant, ) ON APPEAL,
)
Bespondent. )

Submitted Januvary Term, 19236; Decided May 7th, 19236,
Before Justices Parker, Minturn & Black.

For the Appellant: Sol. Kantor, Esqgs
- (Jacob S. Karkus, of counsel)
For the Respondent: Wight, Wight & Golenbock.

PER CURIAM:

This suit was brought to recover a broker's commission
under a written contract dated October 6, 1924, for selling
the property known as No. 371 High St., Perth Amboy, N. J.

The case was tried by the Court without a jury result-
ing in a judgment for the defendent.

‘The contract contsined this clause "I hereby agree
with UMr, Kuligowski, Real ZEstate Bé%%%%%% to pay him a com-
mission of §300.00 for selling my property known as 271 High
St., Perth Amboy, N. J. to Mr, Weisberger, also of Perth
Amboy, N. Je Price $15,200,00 %o be paid if title is con-
summated, "

"October 6, 1924. W. E. McCullough',

The state of the case crows <hat the title was never

consummated,

We think the precise question involved on thﬁs appeal

ig the same as was discussed and decided in the Case of

_ Feldman V. Holdmen, No. 413 Japuary Term, 1936,

For the reasons stated in that case the judgment in

his case is affirmed,
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NEW JERSEY COURT

OF ERRORS
AND APPEALS

’

MICHAEL T, KULIGOWSKI,

PlaintiffmAppellant,
Vs,

WILLIAM ®, MCCULLOUGH,

Defendant—Appellee.

ON APPEAL
SPECIFICATION OF POINTS.

~‘-~~-~--~‘~-‘~

JACOB 8, KARKUS,
f cousel with Plaintiff-

Appellant,
824 Smith Street,

Perth Amboy, N. Je

SOL KANTOR,
A ttorney for Plaintiff-

3

Appellant,
217 8mith Street
1[ Perth Amboy, N, Je




RSEY COURT oF ERRORS
AND APPEALS

WEL T. KULIGOWSKI,

PlaintiffwAppellant,

Vs.
LAM E, McCULLOUGH,

Defendant—Appellee.

IFICATION OF POINTS,

B S. KARRUS
ousel with Plalntlff-

Appellant
Smith Street

h Amboy, N. J.

KANTOR,
orney for Plaintiff-

Appellant
Smith Street,

b Amboy, N, J.




NEW JERSEY COURT OF ERRORS AND APPEALS.

MICHAEL T. KULIGOWSKI,
Plaintiff-Appellant,
ON APPEAL
Vse.
WILLIAM E. McCULLOUGH, SPECIFICATION OF POINTS.

Defendant-Appellee.

The following is a specification of the points
on which the appellant means to rely at the argument:
1. Because the defendant was not entitled to a judgment
by the law arising upon the facts.
Freeman Vs. Van Wagner, 90 N. J. L. 858,
Hinde Vs. Henry, 36 N. J. L. 328,
Dermody Vs. New Jersey Realties, 128 Atl. 265.
3. Because the court rendered a judgment for the defendant
and against the plaintiff.
Freeman Vs. Van Wagner, 90 N. J. L. 358.

Hinds Vs, Henry, 36 N. J. L., 338.
Dermody Vs. New Jersey Realties, 128 Atl. 2365.

....y[;?ﬁiaéz?JZPJ?i;b

Attorney for Plaintiff-Appellant.

.Piéintiff~
Appellant.
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NEW JERSEY COURT OF ERRORS AND APPEALS.

MICHAEL T. KULIGOWSKI,

Plaintiff-Appellant,
ON APPEAL
Vs

WILLIAM E. McCULLOUGH, BRIFF OF PLAINTIFF-
APPELLANT.
Defendant--Appellee. %

* * * * * # * * *

SuI, KANTOR,

Attorney for Plaintiff-
Appellant,

JACOB 8. KARKUS, (0f counsel)

WrCHT, WIGHT & GOLENBOCK,
A*vorneys for Defendant-
Appellee.
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NEW JERSEY .COURT- OF ERRORS_AND APPEALEL.

MICHAEL T. KULIGOWSKI,

Plaintiff-Appellant,
ON APPEAL
Vse

WILLIAM E. McCULLOUGH, BRIEF OF PLAINTIFF-
APPELLANT.

Defendant-Appellee.

TATEMENT OF FACTS,

msantenms

The Perth Amboy District Court after hearing
the plaintiffis side of the case gave judgment for the
defendant in this case,

The action was brouvght by the plaintiff, a
licensod broker to recover a commission of $300.00 under
a contract of employment in writing as follcows:

Oct. 6, 10234,
I hereby agree with Mr., M. Xuligowski, Real Estate
Broker to pay him a commissgion of $300.00 for selling
my property known as 271l High 8t., Perth Amboy, N. J.
to Mr. Weisberg also of Perth Amboy for Price of $15,000,
To be paid if the title is conesummated,
W. E.McCullough.

The State of Case discloses that the property
was sold by the plaintiff, the broker, at the price of
$15,000.00, and that the purchaser had paid a deposit of

$500.80 and a month later an additional sum of $2350.00

in accordance with the provision of the contract (State

of Case page 3 line 7) and that several months later the

~ defendant and the buyer executed to each other separate

releases. The $750,00 paid by the buyer was retained by

the seller as his damages., (State of Cese page 3 line




10.}
The plaintiff was informed of these releases
after they were made,

The uncontradicted evidence was that Morris
Weisberger, the purchaser, received and executed &
release to and from the seller releasing each other
from the obligations of said contract.

The plaintiff rested and the defendant moved

for a judgment in his favor which was granted.

L AT
1. BECAUSE TEE DEFENDANT WAS NOT ENTITLED
TO A JUDGMENT RY THEE LAW ARISING UFPON THE FACTS,
\ 3. BECAUSE TET COURT RENDTRED A JUDGMENT
FOR THE DEFENDANT AND AGAIVGT THE PLAINTIFF,
The buyer produced by the broker having been
accepted by the owner anc¢ « writhten contract having been

entered into, entitles the braker to his commission.

This has been laid down as the law in the case of'Free~

man Vs, Van Wagner, 90 N. J. L, 358, The court in that

case among other things saidi

"It is a mistake to think that we decided in Hinds Vs,
Henry, 36 N, J, L, 328, that the broker could never recov-
er unless he produced an able and willing purchaser and
that the words 'sell! and 'sale' in an agreement between
owner of lands and real estate broker mean no more than
to negotiate a sale by findify a purchaser upon satis-
factory terms." \

That where the broker's contract with the
owner stipulates, that his commission shall be dependant
upon the passing of title; neverthe¢less, if the buyer and

the seller enter into an agreement where the seller re-




It can fairly be said that the mutual re-
leases substituted payment of damages to the vendor in
the place of the purchase money stipulated in the .con-
tract of sale and purchase, which latter contract was

brought about by the agent's services.,.

amabssesidatetat i ess BT RIS TIERREPEINISE a5

It is respectfully urged that the judgment
under review be reversed apd that a judgment may be
entered in favor of the plaintiff-appellant against the
defendant in the District Court for the sum of Three

Hundred ($300.00) dollars, together with interest and

e S Y e S T L Lo et L s

eoste dncurred.
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Respectfully submitted,

SOL XANTOR

e TR S I RS, K

Atsomey for Piaintiff-Appellant.
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JACOB S. KARKUS

2 e 0 el N “ -

Of counsel.
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