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PERTH AMBOY DISTRICT COURT • 

Case Number 19011. • 
Michael T. Kuligowski, • 

Plai~tiff-Appellant, • 
ON' CONTRACT 

Vstt • 
STATE OF CASE• 

William E. MoOullough, • 
Defendant-Appell.ea. • 

* • * * * * * * * * 

Sol Kantor, Attorney for Plaintiff-

Appellant, · 

Wight, wight & Golenbock, Attorneys of 

Defendant-Appellee. 
1. The parties hereto, by their res-

pective attorneys, having been unable to agree 

upon a state of the case for appeal, and having 

applied to me, Judge of said Court, within the 

time limited by law, I do hereb ·y settle the case 

as follows: 

2. This ia an action commenced by the 

plaintiff, a real estate broker, to recover from 

the -defendant, commission alleged to be due him for 

effecting the sale of the defendant's pre ises, at 

271 High in the City of P~~t-£. -~~J, in 
I 

the County of Middlesex and State of New J~'rsey, 
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upon a certain w~itten contract as set ~orth : in 
the state of demand. 

3" The plaintiff was the first wi'tness 

called and his testimony brought out the facts 

that the plaintiff and defendant a-nd Morris Weis-

berger met at the office of Morris L. -Goldberger, 

a Coun.sel~T at Law in the City of Perth Amboy, _N. J., 

on the evening of Oct-0ber 7th, 1924, and · th.en and 

there the defendant entered into a wri tt .en_ con-

tract with the said Morris Weisberger to sell and 

convey to him certain property on High Street, in 

the City of Perth Amboy. · At the same time plain-

tiff and defendant entered into the contra.ct for 

the payment of commissions which is t .he basis of 

this action; the said contra.ct fixing the amount of 

commission ending with these words "to be paid if 

the title is consummated 11• At the time the coli-

tract of sale was executed the buyer paid a deposit 

of $500.00 and one month later in accordance wi1Jh 

the provisions of said contract he paid a furt•er 

sum of $250.00* On or about April 13th; _l125, the 

defendant and the buyer executed to each other 

separate releases relative to the contract of sale 

and the $750.00 was retained by the selle '. as his 
_./ 

J 

damages. The plaintiff was informed of t:t1ese re-

leases after they were made, 

4, Morris Weisberger 1 ·a witness called 

by the plaintiff test~:fied to the signing of tho 
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contract f.or the purchase ,pf . the premises and the 

payments of $500 .• 00 and $250 •. 00 in accordance with 

the terms o~ the contract, and that he and the 

seller afterwards met and released each other from 

the obligation of the said contract. The seller 

retained the $750.00 as damageso He further teati-

fted that the :ceason he did not take the title was 

because he was not able to do so as he did not 

have the money at -the time. 

Judgmen·t for the d13fendant. 

IN WITNESS WHEREOF., I have hereunto set 

my hand this 3rd day of July 1 1925. 

c. c. Hommann, 
Judge. 



PERTH AMBOY DIStRICT COURT. 
Miohael T. Kuligowski, * 

Plaintiff, • Court File f19dll. 

Vso· * ON CONTRACT 

William E. McCullough, * STATE OF DEMAND. 

Defendant. • 

1. The pl~intiff demands of the defendant, 
the sum of $450.00, upon a certain written agree-
ment, a oopy of which is herowi th attached and 

10 made a part hersof. 

2, That i ·t was agreed by and between the 

plaintiff and defendant, that the plaintiff was 

to receive a commission of $300,00 from the 

defendant, for effecting the sale of the defendant's 

premises at 271 High Street, in the City of Perth 

Amboy, in the County of Middlesex and State of 

New Jersey; to one Morris Weisberger. 

3. That the plaintiff h&s fully performed 

his part of the contract, in that he has brought 

20 about the sale of the premises above referred to; 

but that the defendant has neglected nnd refused 

to perform his part of the said contract~ 

4. That the plaintiff has demanded that tho 



defendant pay the said commission of $300.00, but 

that the defend~t has refused and still refuses 

to pay. the same. 

5. Judgment will be claimed for the sum of 

$300.00 together with interest and costs of suit. 

SOL KANTOR, 
Attorney for Plaint i ff. 

COPY OF AGREEMENT. 

I hereby agree with Mr. M. Kuligowski ~eal Estate 

10 Broker to pay him a commission of $300.00 for 

selling my property known .as 271 High St,, Perth 

Amboy for price of $15000.00, to be paid if the 

title is consummated. 

W. E. McCULLOUGH. 

• 
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MEW JERSEY SUPREME COURT. 
No. 4.23. January Term, 1926. 

MICHAEL T. KULIGOWSKI, ·) 

Appellant, ) ON APPEAL. 
Vs. 

WILLIAM E ... McCULLOUGH, ) 
Respondent. ) 

Submitted January Term, 1926; Decided May 7t h, 1926. 

Before Justices Parker, Minturn & Black . 

For the Appellant: 

For the Respondent: 

PER CURIAM: 

Sol. Kantor, Esq. 
( Jacob s. Karkus, of counsel) 

Wight, Wight & Gole nbock. 

This suit was brought to recover a broker 1 s commission 
under a written contract dated October 6, 1.924, for selling 
the property known as No. 271 High St., Perth Amboy, N. J. 

-The case - was tried by the Court wit hout a jury result-

ing in a judgment for the deiendanto 

: The contract con ta,j_ned th.:l. s clause ;, I hereby agree 
. with M.r. · KuJ..igowski., Real Esta~ e to pay h i m a com-

·mission of $300e00 for selling my property known as 271 High 
St., -P~rth An~oy, N. Jo to MTc Weisberger, also of Perth · 

Amboy, N. J. Price ~15~0OOoOJ to be uaid if title is con-
summated." 

"October 6, 1924. Wu E. UcCulloughn. ,. 
",'.::: 

The state of the case 2~ows that the title was never 
consummated. 

· · We think the pr~cise question involved on t11)s appeal 
is the same as was discussed and decided in the case 0£ 

Feldman V. Holdman, No. 413 January Term, 19:26 .. 

For the reasons stated in that case the judgment in 

case is affirmed~ 
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NEW JERSEY COURT OF ERRORS 
AND APPEALS 

MICHAEL T. KULIGOWSKI, 

Plaintif f -Appellant, 

Vs. 

WILLIAM E. McCULLOUGH, 

Defendant-Appel lee. 

- - - - - - - - - - - - - - -
ON APPEAL 

SPECIFICATION OF POINTS. 
- - - - - - - - - - - - - - -
JACOB S. KARKUS, 
Of cousel with Plaintiff-

Appellant, 
224 Smith Street, 
Perth Amboy, N. J. 
SOL KANTOR, 
Attorney for Plaintiff-

Appellant, 
217 Smith Street, 
Perth Amboy, N. J • 



TERSEY COURT OF ERRORS 
AND APPEALS 

EL T. KULIGOWSKI, 

Plaintiff-Appellant, 
Vs. 

· AM E. McCULLOUGH, 

Defendant-Appel lee. 

- - - - - --- - - - - -
ON APPEAL 

IFICATION OF POINTS. - - - - - - - - - - - -
8 S. KARKUS, 
ousel with Plaintiff-

Appellant, 
Smith Street, 
h Amboy, N. J. 

KANTOR, 
orney for Plaintiff-

Appellant, Smith Street, 
h Amboy, N. J. 
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NEW JERSEY COURT OF ERRORS AND APPEALS~ 

MIOHAEL T. KULIGOWSKI, 

Plaintiff-Appellant, 

Vs. 

* 
* 

ON APPEAL 
* 

WILLIAM E. McCULLOUGH, 

Defendant-Appellee. 

* SPECIFICATION OF POINTS. 

* 
* * * * * * * * * * * 

The followi.ng is a specification of the points 

on which the appellant means to rely at the argument: 

1. Because the defendant was not entitled to a judgment 

by the law arising upon the facts. 

Freeman Vsa Van Wagner, 90 N. J. L. 358. 
Hinds Vs~ Henry, 3n N. J. Lo 328. 
Dermody Vs. New Jersey Realties, 128 Atlc 265~ 

2. Bec~use the court rendere~ a judgment for the defendant 

and against the plaintiff~ 

Freeman Vs. Van Wagner, 90 N~ J. L~ 358. 
Hinds Vs. Henry, 36 N. Je Ln 328 c 
Dermody Vs. New Jersey Realties, 128 Atlo 265. 

.... f.u.t~: .......... . 
Attorney for Plaintiff-Appellant o 

·. ; . ) .. 
• • • • • t, 

counsel with Plaintiff-
Appellantf' 
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NEW JERSEY COURT OF ERRORS AND APPEALS. 

MICHAEL T. KULIGOWSKI, * 

Plaintiff-Appellant, * 
ON APPEAL 

WILLIAM E. McCULLOUGH, 

Defendant--Appellee. 
BRIEF OF PLAINTIFF-

* APPELLANT. 

* * * * * * * * * * 

S )T K" t,Tmop ~, J..1 .t\JVl .·., 

for Plaintiff-
Appellant, 

JACOBS~ KARKUS, {Of counsel) 

W:1:GBT:1 YlIGBT & GOLENBOCK, 
A. .i-:·corneys for Defendant-

Appellee. 



NEW_ JERSEY .COURT-·Ot_ERR0.RS __ .AND _.APPEALS .. 

MICHAEL T. KULIGOWSKI, 

Plaintiff-Appellant, 

Vs. 

WILLIAM E. McCULLOUGH, 

Defendant-Appellee. 

* 

ON APPEAL 

* BRIEF OF FLAINTIFF-
A.PPELLANT. 

* 

.§1.ATEMENT OF FACTS. 

The Perth Amboy District Court after hearing 

the plaintiffZs side of the case gave judgment for the 

defendant in this case. 

The action vras bi:-oP.ght by the plaintiff, a 

licensod broker to recover a commission of $300.00 under 

a contract of employment in wr·i ting as follows: 

Ootc 6, 1924. 
I hereby agree with !Lr~ lL Kul:Lgowski, Real Estate 

Broker to pay him a commj ss:}.o:r. of i~300a00 for selling 
my property known as 271 High St,,, Perth Amboy, N. J. 
to Mr. Weisberg also of Per-th }J1tb8Y for Price of $15,000. 
To be paid if the title is coneu~nated. 

W. E. McCullough. 

The State of Case discloses that the property 

was sold by the plaintiff, the broker, at the price of 

$15,000.00, and that the purchaser had paid a deposit of 

_$509.60 and a month later an additional sum of %,250.00 
I 

in accordance with the provision of the contract (State 

of Case page 2 line 7) and that several months later the 

defendant and the buyer executed to each other separate 

releases. The $750.00 paid by the buyer was retained by 

the seller as his damages. (State of Case page 2 line 
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The plaintiff was informed of these releases 

after they were made. 

The uncontradicted evidence was that Morris 

Weisberger, the purchaser, received and executed a 

release to and from the seller releasing each other 

from the obligations of said contract. 

The plaintiff rested and the defen~ant moved 

for a judgment in his favor which was granted. 

L A We - _,. ···-

1~ BECAUSE TEE DEFENDANT WAS NOT ENTITLED 

TO A JUDGMENT BY TEE LAW .AJISING UPON THE FACTS. 

• 2,, BlCAUSE 'I E'.'.I; COURT F.END.fi~RED A JUDGMENT 

FOR THE DEFENDA:iT A}YD AGAIWGT THE PLAINTIFF. 

The buyer pro:1,10ed by the broker having been 

accepted by the owner c~nc. d, writ~en contract having been 

entered into, entitles t::ie :J!t'}),k9r to his commission. 

This has been laid down as tte law in the case of Free-

man Vs, Van Wagner, 90 N. J., L;, 358., The court in that 

case among other things said: 

nrt is a mistake to think that we decided in Hinds Vs. 
Henry, 36 N, J~ 1~ 328, that the broker could never recov-
er unless he produce~ an able and willing purchaser and 
that the words 1 sell' and 1 $ale' in an agreement between 
owner of lands and real estate broker mean no more than 
to n•gotiate a sale by findi? a purchaser upon satis-
factory terms." \ 

That whe:re the broker's contract with tp.e 

owner stipulates, that his commiss~on shall be dependant 

upon the passing of title; ·nevertheless, if the puyer and . 

the seller enter into an agreement where the seller re-
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It can fairly be said that the mutual re-

leases substituted payment of damages to the vendor in 

the place of the purchase money stipulated in the .con-

tract of sale and purchase, which latter contract was 

brought about by the agent's service,s • 

It is respectfully urged that the judgment 

under review be reversed and that a judgment may be 

entered in favor of the plaintiff-a1~pellant against the 

defendant in the District Court for the sum of Three 

Hundred (ft300.00) dollars} together with interest and 

costs incurredo 

Respectfully submitted, 

801 KANTOR 
00Lr t1•• "~•'ll•<>:-CJ1t•o•••••••••••11••or: 

.At·corney for Plaintiff-Appellantc 

JACOBS. KARKUS 
" .: ()c,• " "'"<'u• .J <.)••••• •• • • •••••••a••'" 

Of counselc 






