o -eﬁ’ectlve pnor to September 1, 1969

PN

0 Busmess Tax Act, explres on May 23 201

- chapter 15, Urban Enterprise Zones Act, was | N
o 3AbyR. 2007 d.203 effectrve July 2, 2007 See 39 N R 848(a), 39' v
" NJR. 2540(b) 5 :

IR Subchapter 3B, Frlm Tax Credrts, -Was renamed Film and Drgrtal '
AT Medra Tax. Credrts by R.2009 d.143, effectlv
K NJ R, 6944(a), 41 NJ.R: 2049(b) ' ,

. Chapter 7, Corporatron Business. Tax Act, was’ readopted as R.2009
; d. 384, eﬁ’ectrve November 24, 2009.. See: Source and Effechve Date.

- CORPORATION BUSINESS TAX ACT

o CHAPTER7 |
CORPORATION BUS]NESS TAX ACT

L Authorlty -
N J.S A 52 27H-81 and 54 10A-27

Source and Effective ])ate '_’ :

R, 2009 d.384 effective November 24, 2009,
See: 41 NJR. 3401(a) 41 N.JR. 4825(3)

o Chapter Expxratron])ate

In accordance w1th N J8A. 521485 0(2), Chapter 7 Corporatlon
ce: 49NJR. 52(b) o

Subchapter 9, Assets Allocatron Factor

LENIR. 150(b).

repealedbyR1979 d45,s“"
- effectrve February 6 1979 See 11 N J. R. 40(d ,

“Pursuant to Exécutive Order No. 66(1978), Chapter 7, Corporatron .

Subchapter 'Urban Enterprrse y

R 1325(a), 16 NJR.

Subchapter 16 Intematronal Bankma Facrhtres, was. adopted as

- R1984 d.453, eﬁ”ectrve October 15, 1984 See: 16 NJR 1327(a), 16
NJR 2827(a) ‘

Pursuant to Executrve Order No 66(1978), Chapter 7 Corporauon'

. Business Tax: Act, was readopted as R.1989:d.196 ffectrve March 14
1989 See 21 NJR 14(a), 21 NJR 1019(b) '

‘ Pursuant to Executrve Order No:. 66(1978), ,Chapter 7 Corporatlon-
- 'Business Tax Act, was rteadopted as R.1994 d.186, effectrve March 14, .

" 1994, and Subchapter 6, Valuation, ]
effectlve Aprrl 18 1994 See 26 :J ,.761(a)"2

" Pursuant to. Executive Order No. 66(1978)
“Business Tax Act, was readopted:as R.1999:d.116; effecuve March 12
- 1999 See:’ 31NJR 266(b), JINJ.

was repealed by R.1994 d. 186
N ‘.R. 1696(b).

apter 7 Corporatron‘

Subchapter 17 Partnemhrps, Subchapter 8,

: Chapter 7 Corporatlon Busrness Tax Act" was, readopted as R.2004'
- 'd 367, effectrve Septemberl 200 e
’ -.‘-.”4484(a)

o Subchapter 20 Treatment of S Corporatrons “was. adopted as-new
S rules by R.2005" a. 230 eﬁ‘ectrve July 18,2005 See N.JR. y
. 3TNJR: 2688(a) i

Subchapter 3B, Film' Tax Credrts, was ‘adopted .as 1

M‘y4 2009 See 40

See, also, sectron annotations.

New Jereey State E,..

NJR. 1680(a), 36NJ‘R‘."' :

“Business Tax Act, was ‘readopted: as R.1984 di95; eﬂ‘ectrve March 19, -
- 1984, Seer 16N‘.JR 229(a), 16NJR. 746(c) IRy '

: ones Act; was- adopted as R.1984 »
- d.496, effec‘ave November 5, 1984, See 16
L 3057(a) . L

o -l'te'rrrative,'.Min'irhum .
_ . Assessment; .and Subchapter 19, Filing Fee "Paymenits - by Professional -
- Corporations were: adopted as specral new. rules by R.2003 d.135; ef- - 18"

"7 fective February 27, 2003. Subchapters 17,18 and 19 were. adopted as .18

- R.2003d.370; effectlve August 22, 2003. - Se

- 35 NIR 1730, 35 1872,
 NIR 510

18:7-1.18 .

18:7-121
18:7-122
18:7-123

_'SUBCHAPTBR 2. NATURE OF TAX
18:7-2.2 " :Calendat and fiscal years; ' deﬁmtrons
- 18:7-2:6 -

137—27':
“'187-28.

' In accordance with N.JS.A. 52:14B-5.1, Chapter 7, Corporatron{ o
Business Tax Act, was. scheduled to exprre on November 24 2016 See :
43NJR. 1203(a). , ‘

CHAPTER TABLE OF CONTENTS

SUBCHAPTER 1. CORPORATIONS SUBJECT TO TAX
'UNDER THE ACT *

18:7-1.1 - Corporatron busmess tax general provtsrons
18:7-1.2.  Total tax self-assessed -

.3 Definition of taxpayer .

A4 Definition of corporation

5 Limited partmership associations subject to the Act
6  Subjectivity to tax; how created .
Z : Domestic: corporattons subject to tax
9

" Foreign corporations subject to tax

. construction ' ‘
. Foreign corporatlons engaged'in mterstate commerce '
- Foteign cotporations stocking goods m New. Jersey
- Exempt corporations. . o

‘Reguilated investment company, def'mrtron o A
- Subjectivity of foreign banks and forergn nanonal banks o
- Investment company; deﬁm tion R
Financial business corporation; deﬁmtron s L
Apphcatron of the tax to licensees under- the Casino Co

‘trol Act; ¢asino business. consohdated' ‘turn "

'Deﬁm’uon of § corporation - ER
Definition'of New Jersey S corporatron
Definition of public utility - '
Definition of quahfied mvestment partner
Definition of savings lnsututron IR
Deﬁmtron of parmershrp RERRL

18:7-1.16
18:7-1.17

18:7-1.19"
18:7-1.20

18:7-2.1 Nature of tax in: general

18:7-2.3 * Federal caléndar or fiscal yeat: for reporhng

- 18:7-2.4 through 18:7-2. 5 (Reserved) A
- Subject corporations must file on basis of calendar year' o

period nnless otherwise: permltted
petiod

- established fiscal year accoutting period =~ R
Effect of proof of ‘established: ﬁscal year accountmg‘ o
. . period submitted late: - .. : :
.10 Period of application of tax

-~ Component factors of tax base - ’ ’
- Application of State franchise tax to corporattons
3. - Condition; destroymg franohrse and franchrse tax
18 7-2 145

¥ SUBCHAPTER 3 COMPUTATION OF TAX

riles and Sub- _‘ '
codified as Subchapter -

- 18:7-3.18

o

187:3.1 -

18:7-34
18735

 18:7-3.11
18:7-3.12-

- 18:7-3.15

v  General bases for computatron of tax
17-3.2 through 18:7-3.3 (Reserved)
. Minithum tax e

(Reserved) : ’ ‘ ‘ 2
‘Tax rates———corporatrons, S corporatrons and surtax
Surtax - - -

18:7-3.6 -
18:7-3.7.:
18:7-3.8 - Investti
18:7-3.9 . _(Reserved) L
18:7-3.10. Regulated mvestment company,taxpayable S
(Reserved) . , o

: Method of accountmg R

18:7-3.13 Estimatedtax . -
18:7-3:14 ' Estimated payment for fourth quarter 2002 o
Interest on underpayment of installment payments

company, tax self-assessed and Pﬂyable .

18:7-3.16
18:7-3.17 - Coordination of tax credits .
',Recyclmg tax credlt R

. Supp. 13-17

- Doing business in New Jersey; deﬁmtron and rules of o

_"Effect of. farlm‘e by a corporatron to. estabhsh accountmg " »
Effect of failure by a corporatron to submit proof of an

Banking corporations and t‘mancral busmess corporatrons_f .



18 7-3 22' Neéw jobs: mveetment tax credlt

.- 18:7-3.25  Economic recovery tax credit: - ‘

o ...18:7-3.26' HMO assistance fiind tax credit o
‘. 18:7-3.27 . Neighborhood revitalization Statetaxcredlt Loy
o '18 7-3 28" Redevelopment authonty pro_]ect tax credlt !

. 187-3A.1 General

'18 7-3A.5 Quahficatlon for benefis

SRR 18:7-3B.4° Apphcatmntoth program
T 18 7-3B5 Awardoftax crech’

L8 7-3B g Examples of | pnontlzatlon of credlts among apphcants
18 7-3B 8 Credtt for quahﬁed digital media content prod :

- ':_::SUBCHAPTEM ENTIRE NET WORTH

" 18:7-455  Indebtedness owing directly o
© '187-47 " Governmental obligations and

© 18:7-4.12 through 18:7-4.18 (Reserved). _
o o SUBCHAPTER 5. ENTIRE NET INCOME; DEFINITION,

187-52

18:7-5.5 - Entire net income; determmmg stock owners]np

:" ]8;7—5, :
. 18:7-5.8. Calculation of gamm cettain instances RERI
187-5.9 (Reserved) ' .‘

el LS-:__?__-_S_’. 10 Right of Director to correct dlstortlcms of net mcome al- o

" 18:7-5.17 Suspension of net operatmg loss car
oo 18 7-5. 18“;»Re1ated partytransactlons

L ';18 7-72 Regular place of busmess, definit

TREASURY—TAXATION : S

‘;“Allocatmg non—alloc g compames, deﬁmtlon
" ‘Allocation factor, definition " .

.- Allocation factot; apphcauon ;

. Corporate partners andpamwrsmps

. ';(Reserved)

N -'SUBCHAPTERS BUSINESS ALLOCATION FACTOR 'ff.f L

. 18:7-8.1 " Business allocation factor; ¢ omputauon L

o 1847-8.2 " Method of arithmetic compmatlonreqmred L RANEEE

o 18:7-83 - leght of Director to_in f_‘dependentl \compute alloca'aon_‘ S

o faetor T ‘ , et el
© 18:7-84 - Propetty- fraction; ?tangtble perso‘ pre erty”,;‘deﬁmp- R
_'.1 CioT 0 tion and scope; specxals1tuauons . R

o ,’8::7-8,5"'_"

R 18'7-3119' .;.Smart moves for busmess program (formerly employer L1873

" tripreduction program) tax credit; S8

s 7-3 20;;.,':Enterpnse zone employees tax credits -+ s 18
C 18 7-3 21,1 Manufactunng; eqmpment;_and ,eml)l,oyment-inve it

* 18:7-3.23 Research credit - ‘
" 18:7-3.24  Effluent equxpment tax credxt ‘

o B SUBCHAPTER 3A URBAN BNTERPRISE ZONES ACT
. - Busmess allocacnon fact s

; “18:7-3A3 (Reserved N
.-_».18 7-3A4. Credits against. total tax for. i = SR
mentsmurbanenterpnse zones F ho ":Soope ofallocablereeelpt S L e
: ?-18 7-8 9" Receipts msalesofca 1talasset5"wheninclud1b1e S

B 18:7-8 10:“;{.R_ece1p ( Cet-

. ’_'18 7:812 "Other opine recelpts ;
' 18;7-8.13 ' Business allocation factor; payrol fractlon
18:7-8.14 'Deﬁmtmn of ofﬁcers and. employees
C 187815

‘penses

| 18:7-4.1 throgh 18:7-4.4 (Reserved)

E 18 7-4 6 Receivables offset agamst mdebtedness owmg d1rectl o - 18;
‘indirectly . L

" 18:7-4.8 through.18:7-4.10. (Reserved). .. -
©18:7-4.11 Subsidiary corporanons, definition-

“COMPONENTS AND RULES FOR éOMPUTING "

’ 18 7-5. 3 Entire neti mcome, definition "
Entire net income; how computed 18
Tax paid to foreign country of Umted Stateszpossessxon, Y
Lol * . when deductible from net income -

" 18.7-5.,4 . Factors not adjustable to Federal taxable income .

5 Change of accountmg pen
:6. Forms of returns
. Ti

V‘-.rl_8_:7¢-5 6 - - Adjustment .of entire net income. to penod covered
S -, returny how computed . : .

Right of Director to indepe ently determme net mcome ‘ '

" rations doing busiriess i New Jersey = 4
10 'leure to file: retum or make paynment when’ due Cd
-~ Returns’ required to be ﬁled by oorporauon ceasmg to
besubjecttotax o ,

‘?Extensmn of time to file ’
" Place for filing returns. and payment of tax
| Secrecy of retuns : .
.15 - Consolidated returns = - -

" Return to be filed by an S Corporatxon

7 Copies.of tax returns or other mformatlon requlred

Reproducnon of fo‘rlms Ve :

B © o location factors; adjustments and redeterminations. -~
C18:7-5.11 -R1ght of Director to requn'e consohdated ﬁlmg, and eer- uE
S _tain disclosures. = S
18 7-5 12»,’;.Net operating loss deductlon ’ '
1 18:7-5,13. New Jersey net operatmg loss carryover
- 18:7-5.14 . Limitations to the right of a net operatmg loss carryover
. 18:7-5.15. Net operating loss: . S
- 18:7+5.16 - Effect of audit. adjustments

Shoﬂpenodretum' i d g
Short penodretum ‘roratlon oc~ ures

,_“.SUBCHAPTER6 (RES"RVED) |

General mstruetlons regardmg alloc:




CORPORATION BUSINESS TAX ACT

SUBCHAPTER 13. ASSESSMENT, PAYMENTS,
REFUNDS, LIEN

18:7-13.1  Assessment and reassessment

18:7-13.2  Hearing; protest

18:7-13.3  Appeal

18:7-13.4  Service of notice on taxpayers

18:7-13.5 Closing agreements

18:7-13.6  Time for payment of tax

18:7-13.7 Additional tax; change in Federal tax; interest to be

charged

Next Page is 7-3

18:7-13.13
18:7-13.14

7-2.1

Claims for refund; when allowed

Payment of refunds rejection of claims; interest on
overpayments

Refund for erroneous payments

Lien of tax

Release of property from lien

Certificate as to lien for unpaid corporation franchise
taxes -

(Reserved)

Supp. 5-4-09



CORPORATION BUSINESS TAX ACT

18:7-1.3

SUBCHAPTER 14. PENALTIES, MISCELLANEOUS

18:7-14.1
18:7-14.2

Penalties
Extension of time; failure to file or pay on time

18:7-14.3  Arbitrary assessment where taxpayer withholds return

18:7-14.4  Arbitrary assessment where taxpayer intends abscond-
ing; concealment, immediate payment demanded

18:7-14.5  Forfeiture of charter; conditions warranting

18:7-14.6  Forfeiture of charter; procedure

18:7-14.7 (Reserved)

18:7-14.8 Reinstatement of voided domestic corporation; condi-
tions warranting

18:7-14.9  Reinstatement of voided domestic corporation; proce-

dure

18:7-14.10 Revocation of authority of foreign corporation to do
business in New Jersey

18:7-14.11 New certificate of authority for a foreign corporation

18:7-14.12 Personal liability of officers or directors for unpaid
taxes

18:7-14.13 through 18:7-14.16 (Reserved)

18:7-14.17 Tax Clearance Certificate

18:7-14.18 Actions not requiring the prior issuance of a Tax Clear-
ance Certificate

18:7-14.19 Actions and transactions requiring the prior issuance of
a Tax Clearance Certificate in order to avoid a per-
sonal liability to certain officers and directors

18:7-14.20 Forms and instructions regarding procedure to obtain a
Tax Clearance Certificate

18:7-14.21 Streamlined dissolution or withdrawal procedure

SUBCHAPTER 15. (RESERVED)
SUBCHAPTER 16. INTERNATIONAL BANKING

FACILITIES

18:7-16.1  Definitions

18:7-16.2  (Reserved)

18:7-16.3 International Banking Facilities: computation of entire
net income

18:7-16.4 International Banking Facilities: business allocation
factor

18:7-16.5  (Reserved)

SUBCHAPTER 17. PARTNERSHIPS

18:7-17.1  Definitions

18:7-17.2  Subjectivity

18:7-17.3  Due date for return

18:7-17.4  Extension of time to file returns

18:7-17.5  Calculation of tax

18:7-17.6  Credit or refund

18:7-17.7 Estimated return

18:7-17.8  Certain corporate partners; exemption form

18:7-17.9  Allocation of tax for partners that are corporations

18:7-17.10 Electronic filing

SUBCHAPTER 18. ALTERNATIVE MINIMUM
ASSESSMENT

1  Definitions

2 Alternative minimum assessment :

3 - Taxpayers not subject to the alternative minimum as-
sessment

4 Calculation of the Alternative Minimum Assessment

5 Alternative Minimum Assessment credits

6  Gross receipts calculation; agency businesses

SUBCHAPTER 19. FILING FEE PAYMENTS BY
PROFESSIONAL CORPORATIONS

18:7-19.1 Definitions
18:7-19.2  Payment of filing fee
18:7-19.3  Installment payment

18:7-19.4  Penalty and interest

SUBCHAPTER 20. TREATMENT OF S CORPORATIONS

18:7-20.1 S corporations
18:7-20.2  Qualified Subchapter S Subsidiaries (QSSS)
18:7-20.3  Retroactive New Jersey S corporation elections

SUBCHAPTER 1. CORPORATIONS SUBJECT TO TAX
UNDER THE ACT

18:7-1.1 Corporation business tax; general provisions

For all returns where the accounting period begins after
June 30, 1986, the tax is measured by the portion of entire net
income allocable to New Jersey, subject to the minimum tax
described in N.J.A.C. 18:7-3.4(c).

Amended by R.1970 d.121, effective October 5, 1970.
See: 2 N.J.R. 78(a), 2NJR. 95(a).

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

Amended by R.1983 d.62, effective March 7, 1983.
See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d).

Added “accounting period before July 1, 1986 to (a). Added
“accounting period before April 1, 1983” to (a)l.i and ii. Added (3) to
(a). Also added (b).

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See N.J.S.A. 54:10A-5 as to how taxpayers should compute the
amount of franchise tax payable.

Case Notes

Authorized share schedule is to be used only where it results in a
lesser amount to add to a taxpayer’s net income than an amount based on
total corporate assets, in determining annual corporation franchise tax;
corporation business tax liability not avoidable where taxpayer belatedly
realized adverse tax consequences of decision to increase number of
authorized shares, even though- decision had no apparent business
purpose, brought no advantage to the taxpayer and caused no disad-
vantage or detriment to the State. General Trading Co., Inc. v. Director,
Div. of Taxation, 83 N.J. 122, 416 A.2d 37 (1980).

18:7-1.2 Total tax self-assessed
The total tax is self-assessed and payable by each taxpayer.

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Cross References

See Section 1.1 (General provisions) of this chapter.

18:7-1.3 Definition of taxpayer

(a) The term “taxpayer” shall mean any corporation re-
quired to report or to pay taxes, interest on penalties under
this Act.

(b) Any receiver, referee, trustee, assignee or other fiduci-
ary, or any officer or agent appointed by any court to conduct
the business or conserve the assets of any corporation shall be
subject to the tax imposed in the same manner and to the
same extent as a corporation.

Supp. 1-7-08



18:7-1.3

DEPT. OF TREASURY-TAXATION

(c) The term “taxpayer” shall also mean any partnership
required or consenting to report or to pay taxes, interest or
penalties under this Act, provided that the term does not in-
clude a partnership that is listed on a United States national
stock exchange.

Spec1al amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).

See: 35 NJ.R. 1573(a).
Added (c).

Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.

See: 35 N.J.R. 1573(a), 35 NJ R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

Statutory References
See N.J.S.A. 54:10A-4(h) as to official definition of “taxpayer.”

See N.J.S.A. 54:10A-11 as to receivers and others subject to the tax
imposed by this Act.

18:7-1.4 Definition of corporation

(a) The term “corporation” shall mean any corporation,
. joint-stock company or association and any business con-
ducted by a trustee or trustees wherein interest or ownership
is evidenced by a certificate of interest or ownership or simi-
lar written instrument and includes any corporation created or
organized under the laws of New Jersey and any foreign cor-
poration which is authorized to do business, or is doing busi-
ness, or employs or owns capital or property or maintains an
office in New Jersey in a corporate or organized capacity by
virtue of creation or organization under laws of the United
States or any state, territory or possession thereof, the District
of Columbia, or any foreign country, or any political sub-
division of the foregoing, which provided a medium for the
conduct of business or the sharing of its gains.

1. The term includes any other entity classified as a
corporation for Federal income tax purposes.

2. The term includes any State or Federally chartered
building and loan association or State or Federally char-
tered savings and loan association.

Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).

See: 35 N.J.R. 1573(a).
In (a), added 1 and 2.

Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

Statutory References
See N.J.S.A. 54:10A-4(c) as to definition of “corporatlon”

18:7-1.5 Limited partnership associations subject to the
Act

Limited partnership associations formed under N.J.S.A.
42:3-1 are subject to tax under the Act. No new limited part-
nership associations shall be formed in New Jersey in accor-
dance with N.J.S.A. 42:3-1 et seq. after September 21, 1988.

Supp. 1-7-08 -

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References
N.J.S.A. 54:10A-4(c).

Case Notes

Taxpayer holding company did not qualify as investment company
that could elect to have its corporation business tax calculated on 25% of
its net income and net worth, due to provision of services to subsidiaries
and participation in day-to-day operation of subsidiaries, and failure to
show that such activities represented less than 10% of total activities or
that qualified investment activities represented 90% or more of total
activities. International Thomson Business Information, Inc. v. Director,
Division of Taxation, 14 N.J.Tax 424 (1995).

18:7-1.6  Subjectivity to tax; how created

(a) Every corporation not expressly exempted is deemed to
be subject to tax under the Act and is required to file a return
and pay a tax thereunder provided it falls within any one of
the following:

1. Existing under the Taws of the State of New Jersey;
or :

2. Ifaforeign corporation:

i. Holding a general certificate of Authority to do
busines‘s in this State issued by the Secretary of State; or

ii. Holding a certificate, license or other authoriza-
tion issued by any other State department or agency,
authorizing the company to engage in corporate activity
within this State; or

iii. Doing business in this State; ot
iv. Employing or owning capital in this State; or
v. Employing or owning property in this Stéte; or

vi. Maintaining an office in this State; or

vii. Deriving receipts from sources within this State;

or
-viii. Engaging in contacts within this State.

» (b) A taxpayer’s exercise of its franchise in this State is

subject to taxation in this State if the taxpayer’s business

activity in this State is sufficient to give this State jurisdiction
to impose the tax under the Constitution and statutes of the
United States.

Example 1: An entity regularly providing asset manage-
ment services as defined in N.J.A.C. 18:7-8.10(¢) from a
location outside New Jersey to customers within New Jersey
is subject to tax in New Jersey.

Example 2: A New York corporation delivers furniture into
New Jersey by its company owned truck. The driver collects
the payment from the New Jersey customer. The New York
corporation is subject to tax in New Jersey.

Next Page is 7-4.0.1
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CORPORATION BUSINESS TAX ACT

18:7-1.6

Amended by R.1996 d.518, effective November 4, 1996.

See: 27 N.J.R. 3913(a), 28 N.J.R. 4795(a).

Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).

See: 35 NJ.R. 1573(a).
In (a)2, added vii and viii; added (b).

Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

Next Page is 7-4.1

7-4.0.1

Statutory References

See N.J.S.A. 54:10A-2 as to what acts constitute doing business in
State of New Jersey for purposes of acquiring a taxable status.

Case Notes

Nonresident corporation’s commercial activities in state amounted to
the “solicitation of orders”. Pomco Graphics, Inc. v. Director, Div. of
Taxation, 13 N.J.Tax 578 (1993).

Supp. 7-2-07



CORPORATION BUSINESS TAX ACT

18:7-1.8

Failure to permit allocation to New Jersey corporation which owned
rental property in Connecticut but had no regular employees working
outside New Jersey held neither contrary to the scheme of the Business
Tax Act, a burden on interstate commerce nor double taxation. S.M.Z.
Corp. v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982),
reversed and remanded 193 N.J.Super. 305, 473 A.2d 982
(App.Div.1984).

Presence of property in New Jersey, maintenance of workplace in
New Jersey employee’s home, employee’s encouragement to customers
to pay .due bills, handling of customer complaints and adjustments by
employee and employee’s supervision of corporation personnel
exceeded the mere solicitation of orders and rendered a Pennsylvania
corporation liable for payment of New Jersey corporation business tax.
Ringgold Coal Mining Co. v. Taxation Div. Director, 4 N.J.Tax 321
(Tax Ct.1982).

18:7-1.7 Domestic corporations subject to tax

(a) The tax is imposed on every domestic corporation,
with specified exceptions, for the mere possession of the
privilege of having its corporate franchise.

(b) A domestic corporation not otherwise exempt is
subject to tax for every fiscal or calendar accounting period,
or part thereof, whether it does business, owns capital or
property, maintains an office, or engages in any activity,
whether within or without New Jersey.

(c) A domestic corporation is subject to tax even though it
carries on its business entirely outside New Jersey.

Statutory References

See N.J.S.A. 54:10A-2 as to domestic corporations subject to New
Jersey annual franchise tax.

Case Notes

Failure to permit allocation to New Jersey corporation which owned
rental property in Connecticut but had no regular employees working
outside New Jersey held neither contrary to the scheme of the Business
Tax Act, a burden on interstate commerce nor double taxation. S.M.Z.
Corp. v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982), re-
versed and remanded 193 N.J.Super. 305, 473 A.2d 982 (App.Div.
1984).

18:7-1.8 Foreign corporations subject to tax

(a) Qualifications for subject corporations. The tax is im-
posed on every foreign corporation subject to tax as described
in N.J.A.C. 18:7-1.6, and includes every corporation that
derives receipts from sources within New Jersey or engages
in contacts within New Jersey or does business, employs or
owns capital or property or maintains an office in New Jersey
in a corporate or organized capacity, regardless of whether it
has formally qualified or is authorized to do business in New
Jersey, provided that the taxpayer’s business activity in New
Jersey is sufficient to give this State jurisdiction to impose the
tax under the Constitution and statutes of the United States.

Example 1

A foreign manufacturing corporation has its factory
outside New Jersey. Its only activity in New Jersey is
the maintenance of an office within the State. The
orders are forwarded to its home office outside the
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State for acceptance and the merchandise is shipped
from the factory direct to the purchasers. The
corporation is subject to the Tax Act because it
maintains an office within the State.

Example 2

A foreign corporation which operates several retail
stores outside New Jersey, leases an office in New
Jersey for the convenience of its buyers when they
come to New Jersey. It has several employees per-
manently assigned to such office. Salesmen call at the
office to solicit orders from the buyers, and the
merchandise is shipped to such office by the sellers.
Upon receipt the merchandise is examined, separated
by them to the various stores of the corporation
outside New Jersey. The corporation is subject to the
Tax Act because it maintains an office, is regularly
doing business through its constituted representatives,
and owns property in New Jersey.

Note: The foregoing examples illustrate conditions
giving rise to subjectivity to the tax without regard to
whether or not the corporation holds a general or
special certificate of authority to do business in New
Jersey.

Example 3

A foreign corporation has applied for and has received
a certificate of authority to do business in New Jersey
by the Secretary of State, but does not actually do any
business in New Jersey, nor does it have any office or
property or any employees in New Jersey nor does it
own or employ capital here. The corporation has
sought and received the privilege of exercising its
corporate franchise in New Jersey and is therefore
subject to the tax and must file a return and pay the
minimum tax.

(b) A financial business corporation, a banking corpora-
tion, a credit card company or similar business that has its
commercial domicile in another state is subject to tax in this
State if during any year it obtains or solicits business or
receives gross receipts from sources within this State.

(c) Mandatory submission of affidavit; proof of authoriza-
tion to do business. A foreign corporation which is subject to
tax under the Act must submit an affidavit by a duly author-
ized corporate officer, stating whether or not the corporation
at any time prior to the date of admitted subjectivity under the
Act held any authorization to do business in New Jersey or
carried on in this State any of the activities set forth in
N.J.A.C. 18:7-1.6(a).

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Administrative correction.

See: 28 NLJ.R. 4509(a).

Amended by R.1996 d.518, effective November 4, 1996.
See: 27 N.J.R. 3913(a), 28 N.J.R. 4795(a).

Amended by R.2011 d.217, effective August 15, 2011.
See: 43 N.J.R. 277(a), 43 N.J.R. 2193(b).
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In (a), substituted “that derives receipts from sources within New
Jersey or engages in contacts within New Jersey or” for “which”, deleted
a comma following “property”, and inserted “, provided that the tax-
payer’s business activity in New Jersey is sufficient to give this State
jurisdiction to impose the tax under the Constitution and statutes of the
United States”; added new (b); and recodified former (b) as (c).

Case Notes

Nonresident corporation’s commercial activities in state amounted to
the “solicitation of orders”. Pomco Graphics, Inc. v. Director, Div. of
Taxation, 13 N.J.Tax 578 (1993).

Foreign corporation held to be doing business in New Jersey so as to
be subject to the corporation business tax; requiring the corporation to
file a business tax return was not a violation of due process. Thomson-
Leeds Co., Inc. v. Taxation Div. Director, 8 N.J.Tax 24 (Tax Ct.1985).

Corporation’s activities in New Jersey held to constitute “doing
business™ for the purposes of the corporation business tax; corporation
business tax not limited to intrastate businesses. Tamko Asphalt
Products, Inc. of Maryland v. Glaser, 5 N.J.Tax 446 (Tax Ct.1983),
affirmed per curiam 6 N.J.Tax 342 (App.Div.1984).

Failure to permit allocation to New Jersey corporation which owned
rental property in Connecticut but had no regular employees working
outside New Jersey held neither contrary to the scheme of the Business
Tax Act, a burden on interstate commerce nor double taxation. S.M.Z.
Corp. v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982),
reversed and remanded 193 N.J.Super. 305, 473 A2d 982
(App.Div.1984).

Presence of property in New Jersey, maintenance of workplace in
New Jersey employee’s home, employee’s encouragement to customers
to pay due bills, handling of customer complaints and adjustments by
employee and employee’s supervision of corporation personnel
exceeded the mere solicitation of orders and rendered a Pennsylvania
corporation liable for payment of New Jersey corporation business tax.
Ringgold Coal Mining Co. v. Taxation Div. Director, 4 N.J.Tax 321
(Tax Ct.1982).

18:7-1.9 Doing business in New Jersey; definition and
rules of construction

(a) The term “doing business” is used in a comprehensive
sense and includes all activities which occupy the time or
labor of men for profit.

1. Regardless of the nature of its activities, every
corporation organized for profit and carrying out any of the
purposes of its organization within the State shall be
deemed to be “doing business” for the purposes of this Act.

2. In determining whether a corporation is “doing
business”, it is immaterial whether its activities result in a
profit or a loss.

(b) Whether a foreign corporation is doing business in
New Jersey is determined by the facts in each case. Con-
sideration is given to such factors as:

1. The nature and extent of the activities of the cor-
poration in New Jersey;

2. The location of its offices and other places of
business;

3. The continuity, frequency and regularity of the ac-
tivities of the corporation in New Jersey;

Supp. 8-15-11
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4. The employment in New Jersey of agents, officers
and employees;

5. The location of the actual seat of management or
control of the corporation.

Example

Foreign corporation R holds trademarks that were
assigned to it by its parent corporation. R receives fees
as a result of licensing those trademarks to certain
New Jersey companies for use in New Jersey. R is
subject to the corporation business tax on its
apportioned income as a result of its trademark
licensing activities.

(c) A foreign corporation shall not be deemed to be doing
business or employing or owning capital or property in this
State for the purposes of the Act by reason of the following:

1. The maintenance of cash balances with banks or
trust companies in New Jersey;

2. The ownership of shares of stock or securities kept
in New Jersey in a safe deposit box, safe, vault or other
receptacle rented for the purpose, or pledged as collateral
security, or deposited with one or more banks or trust
companies, or brokers who are members of a recognized
security exchange, in safekeeping or custody accounts;

3. The taking of any action by any such bank or trust
company or broker which is incidental to the rendering of
safekeeping or custodian service to such corporation;

4. Any combination of the foregoing activities.

(d) If the only business activity of a foreign corporation
within New Jersey consists of the solicitation of orders for
sales of its tangible personal property, which orders are to be
sent outside the State for acceptance or rejection and, if
accepted, are to be filed by shipment or delivery from a point
outside the State, then such corporation is doing business in
New Jersey and is subject to the tax. Unless it has additional
contacts with New Jersey, however, it will not be liable for
any tax measured by the income of the corporation. (See P.L.
86-272, 15 U.S.C. § 381). The corporation will be liable for
filing a return and payment of the minimum tax.

1. For the in-State activities of the foreign corporation
to immunize the corporation from taxation measured by
income, such activities must be limited solely to:

i.  Speech or conduct that explicitly or implicitly
invites an order; and

ii. Activities that neither explicitly nor implicitly
invite an order but that are entirely ancillary to requests
for an order.

2. Examples of additional activities or contacts with
New Jersey that will subject a corporation to the tax based
on or measured by income are:

Next Page is 7-5
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i.  Repairs, maintenance, and installations;
ii. Collection or repossession activities;
iii. Credit investigations;

iv. Personnel courses or lectures;

v. Technical assistance;

vi. Customer complaint resolution if the sole pur-
pose is not to ingratiate sales personnel with the cus-
tomer;

vii. Approving or accepting orders or securing de-
posits on sales;

viii. Acquiring personnel for other than solicitation
activities;

ix. Maintaining a display at a single location in
excess of two weeks during the tax year;

x. Carrying samples for sale, exchange or distribu-
tion in any manner for consideration or other value;

xi. Owning, leasing, or maintaining in-state facilities
such as a warehouse or answering service; and

xii. Consignment of personal property.

3. Examples of additional activities which, together
with the solicitation activities described in (d)1 above will
not subject a corporation to tax based on or measured by
income are:

i.  Solicitation of orders through advertising;

ii. Carrying samples for display or distribution
without charge;

iii. Providing automobiles, owned or leased, regis-
tered or not registered in New Jersey, to sales personnel
for their use in conducting protected activities.

iv. Checking customer inventories without charge;

v. Maintaining a display at a single location for less
than two weeks during the tax year;

vi. Recruitment, training, or evaluating of sales
personnel;

vii. A sales employee’s in-home work space that is
not paid for by the company; and

viii. Mediating customer complaints if just to ingra-
tiate sales personnel with the customer.

(e) Independent contractors may solicit or make sales or
maintain an office without subjecting a company to liability
for tax based on or measured by income. Sales representatives
who represent a single principal would not be considered
independent contractors. A corporation would be subject to
income-based tax if the independent contractor maintained a
stock of goods in the State under consignment or for purposes
other than for display and solicitation.

Example

Foreign corporation L, represented in New Jersey by a
foreign independent contractor, licensing software to
New Jersey businesses. L receives fees from New
Jersey companies for licensing the software. L is sub-
ject to the corporation business tax on its apportioned
income.

Amended by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Amended by R.1995 d. 194, effective April 3, 1995. See: 27 NJR.
471(a), 27 N.J.R. 1440(b).

Amended by R.1996 d.518, effective November 4, 1996.

See: 27 N.J.R. 3913(a), 28 N.J.R. 4795(a).

Statutory References

See N.J.S.A. 54:10A-2 as to what acts constitute doing business in
New Jersey for purposes of acquiring a taxable status.

Case Notes

Issue of whether regulation expanding the definition of doing business
under the Corporation Business Tax to include the licensure of
trademarks to retailers operating in New Jersey was retroactive was
moot, as tax period which remained in dispute between foreign
corporation and Director of the Division of Taxation began after the
effective date of the amendment of the regulation. Lanco v. Director,
Div. of Taxation, 21 N.J.Tax 200.

Foreign corporation held to be doing business in New Jersey so as to
be subject to the corporation business tax; requiring the eorporation to
file a business tax return was not a violation of due process. Thomson-
Leeds Co., Inc. v. Taxation Div. Director, 8 N.J.Tax 24 (Tax Ct.1985).

Corporation’s activities in New Jersey held to constitute “doing
business™ for the purposes of the corporation business tax; corporation
business tax not limited to intrastate businesses. Tamko Asphalt
Products, Inc. of Maryland v. Glaser, 5 N.J.Tax 446 (Tax Ct.1983),
affirmed per curiam 6 N.J.Tax 342 (App.Div.1984). '

18:7-1.10 Foreign corporations engaged in interstate
commerce

A foreign corporation which falls into any of the taxable
categories subjecting a corporation to tax, as enumerated in
N.J.A.C. 18:7-1.6 is subject to the Tax Act notwithstanding
its business is wholly or partly in interstate commerce.

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Amended by R.1996 d.518, effective November 4, 1996.
See: 27 N.J.R. 3913(a), 28 N.J.R. 4795(a).

Law Review and Journal Commentaries

State and local taxation of interstate and foreign commerce: The
second best solution. Kathryn L. Moore, 42 Wayne L.Rev. 1425 (1996).

18:7-1.11 Foreign corporations stocking goods in New
Jersey

A foreign corporation which regularly maintains a stock of
goods in New Jersey and makes deliveries to its customers
from such stock shall be deemed to be doing business in New
Jersey within the meaning of the Act.

Supp. 8-15-11
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Example 1 goods in a public warehouse in this State. It has no
employees in New Jersey. The corporation is subject ,

to the Tax Act because it owns property in New  / ‘
Jersey. A ,/

A foreign manufacturing corporation has its fac-
tories and offices located outside New Jersey. Its sole
activity in New Jersey consists of holding or storing
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Example 2

A foreign manufacturing corporation has its factory
outside New Jersey. Its only activity in' New Jersey is

the maintenance of an -office within the State. The:

orders are forwarded to its home office outside :the
State for acceptance and the merchandise is shipped
from the factory direct to the purchasers. The corpora-
tion is subject to the Tax Act because it maintains an
office within the State. - :

Statutory References
N.J.S.A. 54:10A-2.

Case Notes

Foreign corporation’s contacts established minimal nexus with. New
Jersey to allow taxation without violating commerce clause. Mark
Andy, Inc. v. Taxation Div. Director, 8 N.J.Tax 593 (1986).

18:7-1.12 Exempt corporations

(a) Corporations exempted from taxation under the Act
include:

1. Telegraph, telephone, cable or telecommunications
companies subject to tax under N.J.S.A. 54:30A-16 et seq.
(including, without limitation, N.J.S.A. 54:30A-18.6); or
any statute or law imposing a similar tax or taxes;

2. Railroad companies subject to tax under N.J.S.A.
54:29A-1, et seq.;

3. Energy, gas and electric companies subject to tax
under N.J.S.A. 54:30A—49, et seq.; or any statute or law
imposing a similar tax or taxes;

4. Corporations subject to-a tax upon bthe -basis_of
gross receipts, other than the tax pursuant to N.J.S.A.
54:10A-5a or insurance premiums collected; -

5. Canal corporations, agricultural cooperative associ-
ations ‘incorporated or .domesticated under - N.J.S.A.
4:13-1 et seq. and exempt under Section 521 of  the
Federal Internal Revenue Code (26 U.S.C. § 521);.

6. Cemetery corporations not conducted for pecuniary .

profit of any private shareholder or individual;

7. Nonprofit corporations, associations or organiza-
tions not conducted for pecuniary profit of any private
shareholder or individual, and established, organized or

chartered without capital stock under the provisions of.

Titles 15, 15A, 16 or 17 of the Revised Statutes; or a

special charter; or any similar general or special law of

this or any other state (see N.JAC. 18:1- 14(a) for
exemption opinion procedures);

8. Nonstock corporatlons orgamzed under the laws of
this State or of any other state of the United States to
provide mutual ownershlp housing under Federal law by
tenants, but:

i. The exemptnon under this subsecnon shall contin-

ue only as long as:
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.(1) The corporations remain subject to rules and
regulations of the Federal Housing Authority; and

(2) The Commissioner of the Federal Housing
Authority holds membership certificates in the corpo-
rations; and

(3) The corporate property is encumbered by a
mortgage deed or deed of trust insured under the
National Housing Act (48 Stat. 1246) as amended by
subsequent Acts of Congress. (See 12 US.C.A.
§ 1701, et seq.)

~ii. In order to be exempted -under this subsectlon
corporations shall:

(1) Annually file a report on or before August 15
with the Director, in the form required by the Di-
rector; to claim exemption;. and

(2) Shall pay a filing fee of $25.00.

9. A corporation not for profit organized under any
law of this  State where the primary purpose of it is to
provide for its shareholders or members housing in a
retirement community as defined under the “Retirement
Community Full Disclosure Act,” N.J.S.A. 45:22A-1, et
seq.; :

10. - Corporations which are licensed as insurance com-
panies under the laws of another state, including corpora-
tions which are surplus lines insurers declared eligible by
the Commissioner of Insurance pursuant to section 11 of
P.L. 1960, c.32 (N.J.S.A. 17:22-6.45) to insure risks within
this State; and

11. Corporatlons exempt from the corporation busi-
ness tax by virtue of the provisions of another New Jersey
statute,

(b) See N.JLA.C. 18:1-1.4 for the procedure to obtain
exemption opinion letters.

Amended by R.1979 d.45, effective February 6, 1979.
~"See:- 11 N.J.R. 40(d), 11 N.J.R. 150(b).

Amended by R.1994 d.186, effective April 18; 1994.:

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Special amendment, - R.2003 d.135. effective February 27, 2003 (to

" expire August 26, 2003).

See: 35:N.J.R. 1573(a). :
In' (a), inserted “other than-the ‘tax pursuant to N.J.S.A. 54:10A-52"

" following “gross receipts,” in 4 and rewrote 5.

Adopted concurrent amendment, R.2003 d.370,. effective August 22, . »
2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

- Statutory References
See N.I.S. A 54:10A-3 as to those corporations declared exempt from

.the annual New Jersey franchise tax

Case Notes -

Dental service corporauon, ‘though entitled to exempnon from sales
tax, was not tax exempt until it actually applied and was approved for
that status; corporation not entitled to refund of sales tax paid prior 10

Supp. 9-15-03
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status appreval New Jersey Dental Service Plan, Inc. v. Baldwin, 7
. N.J.Tax 421 (Tax Ct.1985), affirmed per curiam 8 N.J.Tax 335 (App
Div.1986).

’ 18:7—1.13 Regulated investment company; definition

“(a) “Regulated investment company” means any corpora-
tion which for a period covered by its return is registered
and regulated under the Investment Company Act of 1940
(54 Stat. 789), as amended. (See 15 U.S.C. §§ 80a-1 et seq.)

(b) A regulated investment company may also qualify as

.- an investment company.

Amended by R.1994 d.186, effective April 18, 1994,

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Special amendment, R.2003 d.135, effective February 27 2003 (to
expire August 26, 2003). : ,

See: 35 N.LR. 1573(a).
Designated existing paragraph as (a), added (b).

Adopted concurrent amendment, R.2003 d.370, effective August 22
©2003.

.See: 35 N.J.R. 1573(a), 35 N.J R. 4310(a).

- Provisions of R.2003 d.135 adopted without change. -

. Statutory References

See N.J. SA 54 10A—4(g) as to official definition of “regulated
v investment Company

18.7-1.14 . Subjectivity of forelgn banks and forengn
national banks

(a) The following terms, as used in this sectlon shall have
' the following meanmgs :

1. “Bankmg corporatlon means those banking corpo-
rations subject to tax under N.J.S.A. 54:10A-34, which are
_ ‘defined in N.J.S.A. 54:10A-36 as New Jersey chartered
banks, national banks headquartered in New Jersey, and

- foreign national banks. :

2. “Foreign bank” means commercial banks chartered
~ in foreign states of the United States or in foreign coun-
" tries.

~ 3. “Foreign national bank” means national banks
headquartered in foreign states of the United States.

- (b) Applicable rules dealing with tax nexus and subjectivi-
'ty to the Corporation Business Tax which are contained in
this chapter shall apply to foreign banks as well as to any
~other taxable entity including banking corporations. In
_particular, but without limitation thereto, foreign banks and

foreign national banks shall be subject to N J.AC. 18:7-1.6

- and 1.8 through 1.11.

(c) Any foreign bank or foreign national bank which
~engages in any activity described or contemplated in P.L.
1996, c.17, effective April 17, 1996, shall be subject to the

- Corporation Business Tax in this State.

(d) Foreign banks subject to the Corporanon Business

Tax shall file form CBT-100 and pay the applicable tax
» thereon to the Dgrector of Taxation.

~ Supp. 9-15-03 -
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~ (e) Foreign national banks subject to the Corporation

" Business Tax shall file form BFC-1 and pay the applicable

tax thereon to the Director of Taxation.

(f) Examples of bank acnvxty in New: Jersey mclude the
following:

calendar year basis. It began doing business in Pennsyl-
‘vania prior to 1996 and ‘it begins doing business in New
Jersey on July 1, 1996. It is required to file on April 15,
1997 its first annual Corporation Business Tax return
(CBT-100) and to pay the 1996 Corporation Business Tax
for the short period July 1, 1996 to December 31, 1996.
- Thereafter, it would continue to file returns for a 12
_ month calendar year period and pay the annual tax due.

2. A national bank that will report on the calendar
year basis has its principal office in New Jersey. It begins

doing business on July 1, 1996. Pursuant to N.J.S.A. -

54:10A-34, it is required to file its first annual Corpora-

tion Business Tax return (BFC-1) for the privilege period.

1997 with an assessment date of January 1, 1997 and to
- pay a 1997 Corporation Business Tax on April 15, 1997
based on income from July 1, 1996 to December 31, 1996.
Thereafter, it would continue to file returns for a 12

month calendar year period and pay the annual tax due. -

3. A national bank that reports on the ,calendér yeér

basis has its principal office in Philadelphia. Prior to July

1, 1996 it was not doing business anywhere. On that date

it began doing business in both Pennsylvania and New -
Jersey. Pursuant to N.J.S.A. 54:10A-34 it is required to

file its first annual Corporation Business Tax return

1. A Pennsylvania state chartered bank reports on the

(BFC-1) for the privilege period 1997 with an assessment

‘date of January 1, 1997 and to pay a 1997 Corporation
Business Tax on April 15, 1997 based on income from -

~ July 1, 1996 to December 31, 1996. Thereafter, it would

continue to file returns for a 12 month calendar year

_period and pay the annual tax due.

4. - A national bank that reports on the calendar year
basis and has its principal office in Philadelphia began
doing business prior to January 1, 1996. It begins doing
business in New Jersey on July 1, 1996. Pursuant to

N.J.S.A. 54:10A-34 it is required to file its first annual

~ Corporation Business Tax return (BFC-1) on April 15,
1997 for the privilege period 1997 with an assessment date

of January 1, 1997 based on its income from July 1 1996

“to December 31, 1996.
-5. A calendar year New Jersey State charteted bank

begins doing business on July 1, 1996. Pursuant to
N.J.S.A. 54:10A-34, it is required to file its first annual

Corporation Business Tax return (BFC-1) for the privi-
lege period 1997 with an assessment date of January 1,
1997 and to pay a 1997 Corporatlon Business Tax on
April 15, 1997 based on income from July 1, 1996 to
December 31, 1996. Thereafter, it would continue to file

returns for a 12 month calendar year penod and pay the

annual tax due.
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6. On June 30, 1997 a New Jersey State chartered bank
merges into another New Jersey State chartered bank.
Under N.J.S.A. 54:10A-34(5), the surviving bank’s return
(BFC-1) for the 1998 privilege period will be based on its
income from January 1, 1997 to December 31, 1997 and
the income of the bank that merged into it from January 1,
1997 to June 30, 1997.

7. On July 31, 1997 a Pennsylvania state chartered
bank merges into a New Jersey chartered bank. Prior to the
merger, the Pennsylvania state chartered bank was doing
business in New Jersey and reporting on the calendar year
basis using a CBT-100. The New Jersey ‘State chartered
bank will file on April 15, 1998, under N.J.S.A. 54:10A-
34, a BFC-1 return for the 1998 privilege period that will
be based on its income from January 1, 1997 to December
31, 1997. In addition, the Pennsylvania state chartered
bank will file on November 15, 1997, a CBT-100 return for
the pre-merger short period covering January 1, 1997 to
July 31, 1997 under N.J.S.A. 54:10A-2 that will be based
on its pre-merger 1997 income.

8. On July 31, 1997 a New Jersey State chartered bank
merges into a Pennsylvania state chartered bank. Prior to
the merger, the Pennsylvania state chartered_bank was
doing business in New Jersey and reporting on the calendar
year basis. The Pennsylvania state chartered bank’s 1997
CBT-100 return filed April 15, 1998 for the calendar year
1997 will be based on its income from January 1, 1997 to
December 31, 1997. In addition, the New Jersey State

_ chartered bank will file on November 15, 1997 under

N.J.S.A. 54:10A-2 a 1997 CBT-100 return reporting its
pre-merger 1997 income. This return will be in addition to
the BFC-1 return required to be filed, under N.J.S.A.
54:10A-34, by April 15, 1997 by the New Jersey State
chartered bank for the 1997 privilege period that is based
on its income for 1996.

9. On July 1, 1997 a national bank headquartered in
New Jersey merges into a national bank headquartered in
Pennsylvania. Prior to the merger, the New Jersey national
bank was only doing business in New Jersey and the
Pennsylvania national bank was only doing business
outside of New Jersey. The Pennsylvania national bank
reports for Federal tax purposes on the calendar year basis.
The Pennsylvania national bank is required to file its first
annual corporation business tax return (BFC-1) on April
15, 1998 for the privilege period 1998 with an assessment
date of January 1, 1998 based on its income from July 1,
1997 through December 31, 1997 and the income of the
New Jersey national bank that merged into it from the short
period covering January 1, 1997-June 30, 1997.

New Rule, R.1997 d.254, effective June 16, 1997.
See: 29 N.J.R. 850(a), 29 N.J.R. 2708(a).

18:7-1.15 Investment company; definition

(a) “Investment company” means any corporation:

1. Whose business for the period covered by its return
consisted to the extent of at least 90 percent of “qualified
investment activities” which are: investing or reinvesting in
stocks; bonds, notes, mortgages, debentures, patents, patent
rights, and other securities or the holding thereof after
investing or reinvesting therein for its own account. As
used in this rule, “qualified investment assets™ are stocks,
bonds, notes, mortgages, debentures, patents, patent rights,
publicly traded limited partnership or limited liability
company interests and other securities and cash on deposit;

2. Which had for the period covered by the return 90
percent or more of its average gross assets in New Jersey,
at cost, invested in “qualified investment assets” referred to
in (a)1 above; ‘

3. Which meets the numerical tests in (f) below;

4. Which is not a banking corporation as defined by the
Act;

5. Which is not a financial business corporation as
defined by the act; and

6. Which is not a merchant or dealer in stocks, bonds,
or other securities, and which is regularly engaged in
buying and selling such securities to customers. '

(b) “Qualified investment assets” are measured by the tax-

_ payer’s assets as reported for book purposes at cost on a

separate legal entity basis for balance sheet purposes.
“Qualified ‘investment activities” are measured by gross
receipts- and expenses as reported for Federal income tax
purposes, and by adding thereto, Federal, state, municipal,
and other obligations included in determining New Jersey
entire net income, but not otherwise included in Federal
taxable income. “Qualified investment activities” and “quali-
fied investment assets” do not include the following specific
assets or activities. The receipts, direct and indirect expenses
and assets connected with the following will not be included
in the numerator of any test:

1. The making and/or negotiating of loans. These
activities are generally considered as either banking and/or
financial business activities;

2. The renting or leasing of real or tangible personal
property. These activities are generally considered finan-
cial business activities or other than investment activities;

3. The investment in general partnerships since the
status of a general partner is not considered as consistent
with a qualified investment activity and investments in .
general partnerships are not statutorily enumerated assets;

4. The direct day-to-day management of operations of
affiliated corporations or the actual providing of services,
directly or as an intermediary, for the benefit of affiliated
corporations;

5. The buying and/or selling of stocks, bonds, notes,
and other securities for the corporation’s customers;

7-6.3 Supp. 8-7-06
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6. The buying and/or selling of real or tangible per-
sonal property whether it is classified as inventory, as
operating assets, or as capital assets;

7. The direct investment in collectibles, including, but
not limited to, stamps, pottery, cars, gold coins;

8. The direct investment in trademarks or similar
assets; or

9. The direct investment in a non-publicly-traded pass-
through entity, if that entity would not satisfy the definition
of investment company if it had been organized as a
corporation. ’

(c) “Receipts” include, but are not limited to, the gross
payments received from others (affiliated or not) regardless of
whether the receipt is accounted for as an item of income or
reduction in expense:

1. For services performed;

2. For the sale or transfer of assets;

3. For income recognized from the liquidation of
liabilities; and

4. From the investment or reinvestment of capital in
stocks, bonds, notes, mortgages, debentures, patents, patent

rights and other securities, includible in computing entire -

net income.

(d) “Reimbursements” received are payments having no
element of profit in a transaction or element of covering
indirect costs, and are received from others for expenses
made on their behalf and are the true expenses of the entity
making the reimbursement; hence, neither the expense nor its
recovery should appear on the taxpayer’s income statement
for Federal purposes. Where taxpayer’s accounting method
displays such items on its income statement, such items will
be removed from any calculations required under the regu-
lations for the taxpayer receiving the reimbursement and
included on the reimbursing company’s return.

(e) A corporation electing to file as an investment com-
pany shall make its election on a timely filed original return
or on a timely filed amended return, and shall substantiate its
claim in accordance with the tests enumerated in this rule.
Where the taxpayer does not clearly document its claim to
investment company status through attached riders, the claim
will be denied. An election made on an amended return shall
be filed in accordance with the periods shown in N.J.A.C.
18:7-13.8(a) to be eligible for any refund claimed. An elec-
tion to file as an investment company, once made, may only
be revoked by the taxpayer within four years of the filing of
the original return. The election to file as an investment
company is a taxpayer election and may not be initiated by
the Division of Taxation or granted by the Division outside
the time frame prescribed.

Supp. 8-7-06

() In order for a corporation to qualify as an investment
company, it must meet the three-part business test and the
asset test:

1. Business test (three parts):

i.  (Income adjusted): For purposes of the 90 per-
cent requirement provided by (a)l above, taxpayer,
during the entire period covered by its report, must have
derived 90 percent or more of its total income before
deductions as reported for Federal income tax purposes,
from cash and/or investment assets. Total income before
deductions as reported for Federal income tax purposes
must be adjusted as follows:

(1) Add gross receipts or gross sales adjusted for
gross profit (loss) reported for Federal income taxes;

(2) Add gross sales price from the disposition of
assets adjusted for capital gain or loss or net gain or
loss reported for Federal income taxes;

(3) Add interest on Federal, State, municipal and
other obligations included in determining New Jersey
new income, but not otherwise included in Federal
total income;

(4) Do not add any capital loss carry back or carry
forward in computing total income.

ii. (Income unadjusted): For purposes of the 90
percent requirement provided by (a) above, taxpayer,
during the entire period covered by its report, must have
derived 90 percent or more of its total income before
deductions, as reported for Federal income tax purposes,
from cash and/or investment assets plus interest on
Federal, State, municipal and other obligations not
otherwise included in Federal taxable income and
exclusive of any capital loss carryback or carryforward.

(1) A gain resulting from the disposition of an
asset and reported on the installment basis for Federal
income taxes is considered income for purposes of the
investment company statute in the year in which the
installment is received under both (c)1i and ii above.
Income reported on the installment basis is treated as
investment income only if it is generated by the sale
of an investment asset. Interest income received in
conjunction with each installment is deemed invest-
ment income.

iii. (Deductions): For purposes of the 90 percent
requirement provided by (a) above, taxpayer, during the
entire period covered by its report, must have incurred
90 percent or more of its total deductions as reported for
Federal income tax purposes, for holding, investing and
reinvesting in cash and/or investment assets.

2. Assets test: For purposes of the 90 percent require-

- ment provided by (a)2 above, at least 90 percent of the

taxpayer’s gross assets located in New Jersey, valued at

cost, must consist of cash and/or investment assets, during
the period covered by its report.
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Examplc No. 1
Corporation A

Adjusted Income Tost:

Sch. A-6 Other Intcrest $56,205 Sch. A-11 Total Income

Sch. A-29 Interest on Exempt Sucurmcs 31,385 . Sch. A-29 Intcrest on Excmpt Sccuritics

Total Investment Income - o $87,590 - Sch. D-Sclling Price $71,000 Less Gain-$8,947

Sch. A-9(a) Capital gain (°) - 8,947 = ) : ) B
Total Income . ' $96,537 Total Income—Adjusted

(*)From salc of non-investment type asscts. .
Ratio of Investment Incomc ($87.:90) to Total lncomc Adjuslcd (SISS 590) cquals 55% -

Unadjusted lncomc Tcsl:

Sch. A-6 Other Intercst : o $56,205 ~Sch. A-6 Other Interest
Sch. A-29 Intcrest on Exempt Sceurities . @ .. 31,385 Sch. A-9(a) Capital Gain
Total Investment Income $87,590. . Sch. A-29 Interest on Exempt Sccunucs
Sch. A-9(a) Capital Gam *) . 8,947
Total Income : S ] $96,537 . Total Income—Unadjusted

(*)From salc of non-investment type assets.
Ratio of Investment Income ($87. 590) to Total Income Unadjusu.d (396,537) cquals91 %

Dcduction Test: - S = . . ) »
Sch. A-13 Salarics ' $24,000 - Sch. A-13 Salarics

Sch. A~17 Tax (Investment related) ) <+ 1000  Sch. A-17 Taxcs

Total related to Investments $25,000 Sch. A-27 Total Deductions
Sch. A-17 Taxcs (Real Estate) S 1,200 ) )

Sch. A-27 Total Deductions ' ) $26,200

Ratio of Investment Rclatcd Deductions ($25 000) to Total Dcducnom ($26,200) cquals 95%

Asscts Test—CBT-100 Schedule B (rceta!cd at cost)

Cash T 821,558

~ Bonds, Notes & Mong.lgcs 123,821
N.J. State & Local Governmental Obligations . 27,140
All Other Governmental Obligations . 1,067,874
Total Intangiblc Pcrsonal Property ‘ $1,240,393
Land : ) - °5,000*
Buildings s . 30,000
Machincry & Equipment ’ 17,000™
Total Rcal and Tangible Personal Propcrty ‘ _ $52,000
Total Asscts . $1,292 393

(*)Sold during accounting pcriod
Ratio of Total Intangible Asscts to Total Asscts cquals 96%
Corporanon A does not quallfy since it did not mect the ad]ustcd lncomc Tcst

‘ Examplc No. 2
Corporation B

Adjusted Income Test: , . ‘ '

Sch. A6 Other Intcrest - . o i $82,722 ‘Sch. A6 Other Interest .

Total Incomc from Investments ‘ $82,722 - " Sch. A-11 Total lncomc—Adjmtcd
- Ratio of Investment Income to Total Incomc—Adjustcd cqualq 100%

Unédjﬁstcd Incomc'Tcsl: ] Lo : - .
Sch.. A6 Other Interest $82,722 ‘Sch. A6 Other Interest

Total Income from Investments $82,722 . Sch, A-11 Total lncomc—Unadjusu:d

Ratio of Invcslmcnt Incomc to Total Incomc—Unadjueu.d cquals 100%

Dcductions Test:

Sch. A-17 Taxes . S " $1,709
Sch. A-18 Interest Expense ’ AR 37 : .
Total Investment related deductions $1,746 ‘Sch. A-27 Total Dcductions

Ratio of lnvcstmcnl Related Deductions cquuls 100%

Asscts Test: CBT—IOO Schcduh. B (restatcd at cost)

Cash $26,482
Bonds, Nolcs & Mortgages ) T 365,444
All Other Governmental Obligations .- 499.254
Total Investment Type Asscts . $891,‘180
Total Real and Tangible Pusonal Propcrly -

Total Aﬁscls ) $891, 180

- Ratio of Investment Type Asscts to Total Asscts cquals 100%
- -Corporation B qualifics as an investmént company since it met cach test.

765
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$65,152
31,385
| 62,053

'$158,590

$56,205
- 8,947
31,385

'$96,537

$24,000

2,722
$82,722

$1,746
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Adjusted Income Test:

Sch. A=5 Intcrest on Gov't Obligations

-Sch. A-6 Other Interest

Sch. A-8 Gross Royaltics

Sch. A-9(a) Capital Gain

Sch. A-29 Intcrest on Other Obligations

Total Income from Investments

Add: Basis of Assct Sold

Gross Investment Income
(*)Investment type assct

DE?T. OF TREASURY—TAXATION

Examplc No. 3

Ratio of Gross Investment Income to Total Incomc——Ad]ustcd cquals 78%

Unadjusted Income Test:

Sch. A-11 Total Income

Sch. A-3 Gross Profit

Sch. A-7 Gross Rents

Sch. A-29 Interest on Other Obhgauom

Total Income—from Investments
- (*)Non-investment income -

Ratio of Invcstmcnt Income to Total lncomc—Unad]ustcd cquals 8%

Deduction Test: ’ .
Sch. A~12 Compensation of Officcrs
Sch. A-13 Salarics & Wagcs

Sch. A-17 Tax

Total Investment Related Deductions
(*)includes $2,000 rcal cstate tax

Corporation C -
$9,000 Sch. A-11 Total Income $32,000
$5,000 - Sch. A-2 Cost of Goods Sold $1,000
8,000 Sch. A-9(a) Sales Price $10,000 .
2,000 Gain 2,000 cquals (Basis) 8,000°
500 Sch. A-29 Intcrest on Other Obligations _500
$24,500 Total Income—Adjusted ) $41,500
8,000" L
$32,500
$32,000 Sch. A-11 Total Incomc : $32,000
(1,000)° Sch. A-29 Intcrest on Other Obligations $500 .
(6,000)° T '
500 . C :
$25,500 . Total Income—Unadjusted - $32,500
$2000  Sch. A-12 Compensation of Officers $2,000
10,000 Sch. A-13 Salarics & Wages 10,000
10,000 ) Sch: A-17 Taxes 12,000*

Sch: A-21 Depreciation © 1,100

Ratio of Investment Related Deductions to Total Deductions cquals 88% -

Assets Test: CBT-100 Schedule B (restated at cost)

Cash .
" Bonds, Notes & Mongagcs .
NJ State & Local Gov't Obhgatxons
All Other Gov't Obligations
Patcnts & Copyrights )
" Total Investment Type Asscts
Land :
Bidgs. & Imprevements

Total Real and Tangublc Personal Propcny

Total Asscts

Ratio of Investment Typc Asscts to Total Asscts cquals 40%
Corporation C docs not qualify as an mvcstrncm company since it.did not mect all tests.

Adjusted Income Test:
Sch. A-4 Dividends
Sch. A-5 Interest on Gov't Obllganons
Sch. A-6 Othcr Iaterest -
‘Sch. A-8 Gross Royaltics
Sch. A-11 Total Incomc
Add: Salcs price of assets sold
Total Investment Income
( °)lnvcstmcm typc assct sold at a loss

_Ratio of Investment Income to Total Income—Adjusted cquals 100%

Unadjusted Income Test:
Total Income from investments

Ratio of Total lnvcstmcnt Income to Total Incomc—Unadjusted equals 100%

Dcductions Test:
Total lnvestment Related Dcducuons

Rano of Investment Rclatcd Deductions to Total Deductions equals 97%

Supp. 10-4-04

$22,000 Sch. A-27 Total Deductions ‘ $25,100
$5,000
50,000
10,000
100,000
1,000
. $166.000
50,000
200,000 :
$250,000 (non-investment type asscts)
$416,000
Examplc No. 4
Corporation D
- $14,000
12,000
11,000 ) ) :
_ 11,000 Sch. A-11 Total Income .. $48,000
$48,000.  Deduct: Capital loss per Federal Sch. D (10,050)*
50,000  Add: Basis of capital assct sold ‘ 60,050*
$98,000 - - Total Income—Adjusted $98,000
$48,000 Sch. A—11 Total Income Unadjustcd $48,000
$30,250 Investment Related Deductions $30,250
Sch. A-17 Real Estate Tax . . 675
Sch. A-21 Depreciation 120
Sch. A-27 Total Dcductlons ) 831,045

7-6.6
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- Assets Test: CBT-100 Schedule B (restated at cost)

Cash . $11,000
Accounts & Notes Receivable 12,000
Corporate Stocks 30,000
Bonds, Mortgages & Notes 30,000
NIJ State & Local Gov’t Obligations 15,000
Patents & Copyrights 20,000
All Other Intangible Personalty $60.000

Total Investment Type Assets $178.000
Land- - $15,000
Furniture & Equipment 1,200
Total Real and Tangible Property $16.200
Total Assets ' $194.200

Ratio of Investment Type Assets to. Total Assets equals 92%

Corporation D qualifies as an investment company since it met each test.

Example No. 5: Corporation A negotiates and discounts
loans as opposed to merely investing in notés that were
negotiated. by others. It may not include the income from that
activity in the numerator in determining whether its business
“consisted to the extent of at least 90 percent of holding,
investing and reinvesting in stocks, bonds, notes, mortgages,
debentures, patent rights and other securities for its own
account” since it is, in fact, in competition with the business
of national banks in employing- moneyed capital with the
object of making profit by its use as money and as such is a
financial business for purposes of the Act.

Example No. 6: Corporation B makes or deals in secured
or unsecured loans and discounts. It may not include the
income from that activity in the numerator in determining
whether its business “consisted to the extent of at least 90
percent of holding, investing and reinvesting in stocks, bonds,
notes, mortgages, debentures, patent rights or other securities
for its own account” since it is, in fact, in competition with
the business of national banks in employing moneyed capital
with the object of making profit by its use as money and as
such is a financial business prohibited by the Act from
qualifying for the election.

Example No. 7: Corporation C rents or leases property in
transactions that approximate secured loans. It may not in-
clude the income from that activity in the numerator in
determining whether its business “consisted to the extent of at
least 90 percent of holding, investing and reinvesting in

- stocks, bonds, notes, mortgages, debentures, patent rights or

other securities for its own account” since this is considered a
financial business activity.

Example No. 8: Corporation D provides and charges Cor-
poration O and other affiliates for general and administrative
services it.performs on behalf of Corporation. O and the
affiliates. The charges cover the cost, which includes a
percentage of Corporation D’s wages, depreciation expense,
as. well as other direct and indirect expenses incurred by
Corporation D to provide these services. Corporation D must
include such receipts in.the denominator, but not the numer-
ator, in calculating the tests provided under the rule. The
charges made to O go beyond actual reimbursements and,
while considered receipts, are not considered receipts from
qualified investment activities within the meaning of the rule.

7-6.7

Where such inclusion causes the percentage to drop below the
90 percent requirement, the corporation will be denied its
claim to investment company status.

(8) An investment company may also qualify as a regu-
lated investment company. See N.J.A.C. 18:7-1.13.

Amended by R. 1979 d.4s, effectlve February 6, 1979.
See: 11 N.J.R. 40(d), 11 NJR. 150(b).

As amended, R.1982 d.34, effective February 16, 1982.
See: 13 N.LR. 684(b), 14 N.JR. 209(b)

(c)added. - i
Amended by R.1985 d.561, effective November 4, 1985
See: 17 N.J.R. 1537(a), 17NJR. 2677(a).

Substantially amended.

Amended by R.1990 d.482, effective October 1, 1990
See: 22 N.J.R. 1904(a), 22 N.J.R. 3159(a).

Definition of investment company restructured; investment activities
and assets, receipts, reimbursements, and timeliness of elections clarified
further, pursuant to the holdings of the court in National Wax Paper
Company v. Director, Division of Taxation MC-539-78 (Tax Court
1981) and Milton Management, Inc. v. Director, Division of -Taxation
MC-386-72 (Division of Tax Appeals, 1975), and Department of
Environmental Protection v. Franklin Township, 3 N.J. Tax 105, 119
(Tax Court 1981), aff’d 5 N.J. Tax 476 (App.Div. 1983).

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N J.R. 1696(b).
Specml amendment, R.2003 d.135, effective February 27, 2003 (to

expire August 26, 2003).

See: 35 N.J.R. 1573(a)

Added (g).

Adopted concurrent amendment, R.2003 d. 370 effective August 22,

2003.

See: 35 N.J.R. 1573(a), 35 N.I.R. 4310(a).

Provisions of R.2003 d.135 adopted without change.
Amended by R.2004 d.367, effective October 4, 2004.
See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a).

In (f), inserted “1” followmg ‘prov1ded by (a)” 1n 1i, substituted
“(a)2” for “(b)2i and ii” ini 2.

Amended by R.2006 d.280, effective August 7, 2006.
See: 38 N.J.R. 1558(a), 38 N.J.R. 3183(a).

In (a)l, inserted “publicly traded limited partnership or limited
liability company interests”;. in (b)7, deleted “or” from the end; in (b)8,
inserted “or” at end; and added (b)9.

Statutory References :

See N.J. S A. 54:10A-4(f) as to those corporatlons mcluded and those
not included within the definition of an investment company.

18:7-1.16 Financial business corporai:ion; definition

(a) “Financial business eorporation” means a corporation
that is, in fact, in substantial competition with the business of
national banks, and which also employs moneyed capital with

Supp. 8-7-06
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the object of making profit by its use as money through any
of the following:

1. Discounting and negotiating promissory notes,
drafts, bills of exchange and other evidences of debt;

2. Buying and selling exchange;

3. Making of or dealing in secured or unsecured loans
and discounts;

4. Dealing in securities or shares of corporate stock by
purchasing and selling such securities and stock without
recourse, solely upon the order and for the account of
customers;

5. Investing and reinvesting in marketable obligations
evidencing indebtedness of any person, copartnership,
association or corporation in the form of bonds, notes or
debentures commonly known as investment securities; or

6. Dealing in or underwriting obligations of the United

States, any state or any political subdivision thereof or of a
corporate instrumentality of any of them.

7. Certain leasing transactions which approximate
secured loans by meeting each of the following require-
ments:

- i. . Lessor must look primarily to-the creditworthi-
ness of the lessee in order to recover its investment.

ii. Lessor may not rely on repetitious leasing of the
same property. '
iii. The lease must be a net lease.

iv. The lessor must recover its full investment plus
its cost of financing through the rental payments, tax
benefits, and the residual value of the property.

(b) For purposes of this section:

1. “Tax benefits” means those benefits derived from
depreciation and any investment tax credit related to the
financed property.

2. “Residual value of the property” means the esti-
mated value of the leased property at the end of the original
lease as determined at the time the lease is executed.

3. “Net lease” means a lease under which the lessor
will not, directly, or indirectly, provide or be obligated to
provide for:

i. The servicing, repair or maintenance of the
leased property during the lease term.

ii. The purchasing of parts and accessories for the
leased property; however, the improvements and addi-
tions to the leased property may be leased to the lessee
upon its request.

iii. The loan of replacement or substitute property
while the leased property is being serviced.

Supp. 8-7-06
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iv. The purchasing of insurance for the lessee,
except where the lessee has failed in its contractual
obligation to purchase or maintain the required in-
surance.

v. The renewal of any license or registration for the
property unless such action by the taxpayer is clearly
necessary to protect its interest as an owner or financier
of the property.

(c) A financial business corporation shall not include:

1. Any enterprise that is not a corporation;
2. National banks;

3. Production credit associations organized under the
Farm Credit Act of 1933 or the Farm Credit Act of 1971,
Pub. L. 91-181 (12 U.S.C. § 2091 et seq.);

4. Stock or mutual insurance companies authorized to
transact business in this State;

5. Securities brokers or dealers, investment companies,
or investment bankers not employing moneyed capital with
the object of making profit by its use as money or in
substantial competition with the business of national banks;

6. Real estate investment trusts;
7. Credit unions organized under the laws of this State;

8. Savings banks organized under the laws of this
State;

9. Savings and loan or building and loan associations
organized under the laws of this State;

10. Pawn brokers organized under the laws of this State;
and

11. State banks and trust companies organized under the
laws of this State. ' '

(d) A financial business corporation may not qualify as an
investment company as that term is used in N.J.A.C. 18:7-
1.15.

(e) The business of national bank is defined, and may be
redefined from time to time, by the Congress of the United
States at 12 U.S.C.A. 21, et seq. (The National Banking Act).

1. “The business of national banks™ as used in N.J.S.A.

54:10A-4(m) and this section means the business of the

- bank itself and does not include bank subsidiaries, holding
companies or affiliates.

(f) A corporation may qualify as a financial business cor-
poration provided that 75 percent of its gross income -is
derived from the activities enumerated in (a)l through (a)7
above. For purposes of making this computation, gross
income shall be the sum of the amounts reported on line 1 and
lines 4 through 10 of Schedule A on Form BFC-1, adjusted as
follows:

Next Page is 7-7

S



CORPORATION BUSINESS TAX ACT

18:7-1.17

1. “Gross income” for purposes of this subsection and
N.J.A.C. 18:7-5.2(a) 7iii means the result of adding the in-

would otherwise have been reported. Provided further, that

~ where any corporation is a partner in-a licensee under the

come amounts for gross receipts, or sales, dividends, in-

terest, gross rents, gross royalties, capital gain, net income,
net gain or loss from line 14(a), Part II, Federal Form 4797
and other income as adjusted for interest on Federal, state,
municipal and other obligations not included in line 5
above and the dividend exclusion;

2. Gross income arrived at (f)1 above is the denoml-
nator; :

3. The gross income included in (f)2 above resulting

from the activities set forth in (a)1 through (a)7 ‘above is -

the numerator; and

4. If the resulting percentage of (f)2 and 3 above is 75
percent or more, such corporatlon is a financial business
corporation.

(g) A corporation that qualifies as a financial business

corporation must file a Corporation Business Tax Return for

Banking and Financial Corporations, Form BFC-1 and com-
plete Schedule L apportioning the financial business con-
ducted in New Jersey consistent with N.J.S.A. 54:10A-38
(Section 38 of the Corporation Business Tax Act).

Repealed by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Formerly entitled “Motion to report as investment company”.
New Rule R.1987 d.335, effective August 17, 1987.
See: 19 N.J.R. 712(a), 19 N.J.R. 1568(b).
Amended by R.1993 d.364, effective July 19, 1993.
See: 25 N.J.R. 1841(a), 25 N.J.R. 3239(a).

Case Notes

Taxpayer’s loan of $75,000,000 to one of its subsidiaries, from which
it derived 88 percent of its income, did not qualify taxpayer as a finan-
cial business corporation; taxpayer failed to prove by a preponderance of
the evidence that national banks would have competed for loan business
of the type represented by the loan. Chemical N.J. Holdings v. Dir., Div.
of Taxation, 23 N.J. Tax 212, 2006 N.J. Tax LEXIS 13 (Tax Ct. 2006).

18:7-1.17 Application of the tax to licensees under the
Casino Control Act; casino business
consolidated return

(a) Pursuant to N.J.S.A. 5:12-148(b), any business con-
ducted by an individual, partnership, corporation, or any other
entity, or any combination thereof, holding a license pursuant
to the Casino Control Act shall, in addition to all other taxes
imposed by that act, file a consolidated corporation business
tax return pursuant to the Corporation Business Tax Act and
pay the taxes indicated thereon.

(b) The consolidated return to be filed under the Casino
Control Act is in addition to, and not in lieu of, any return due
under the Corporation Business Tax Act. Provided, however,
that where any corporation is a licensee under the Casino
Control Act, it may exclude from the return due under the
Corporation Business Tax any item of income, loss or de-
duction appearing on its consolidated return, but which would
have been reported on its own separate return under the
Corporation Business Tax Act for the year for which that item

Casino Control Act, it may similarly exclude its share of
distributable income or ‘loss attributable -to its partnership
interest in the licensee which would otherwise have been
reported by it on its own separate return under the Corpo-
ration Business Tax Act.

1. In no event may the tax reduction arising out of any
such exclusion exceed the portion of the tax paid with the
consolidated return which is clearly attributable to the net
effect of the existence of the amount which is duplicated in
entire net income on the separate return filed under the
Corporation Business Tax Act.

2. The return filed under the Corporation Business Tax

Act shall reflect taxable income before net operating loss

- deduction and special deductions which is required to be

reported to the United States Treasury Department for the

purposes .of computing its Federal income tax. Claims for

exclusion for any duplication shall be separately identified

in computing entire net income and be documented and

" reconciled on the return due under the Corporation Busi-
" ness Tax Act.

3. The amount of net worth reported on the separate
return filed under the Corporation Business Tax Act by a
corporate member of a consolidated group may be reduced

- by an amount also reported on the consolidated corporation
-business tax return of the casino business to the extent that
such net worth would have been duplicated on both returns.

(c) The principles of consolidation are determined by re-
garding each casino hotel as though it were a single corpo-
ration reporting in its own right under the Corporation
Business Tax Act. The rules governing consolidation under
the. Internal Revenue Code do not apply. The business
conducted by each casino hotel shall give rise to an obligation
to file a separate consolidated corporation business tax return
based on all the business activities conducted with respect to
that casino hotel. All licensees and all other entities subject to
common effective control, without respect to their form of
organization or the form of license held, except for licenses
issued to individuals in their capacity as employees, must join
in filing the consolidated return. All transactions between or

among them are to be eliminated in consolidation and shall

not appear on the consolidated return. Accordingly, where the
same licensee or entity subject to common effective control is
a participant in the business conducted by more than one
casino hotel, it must join in filing a consolidated return with
each such business. A change in common effective control
terminates the fiscal year for purposes of filing the con-
solidated return.

1. Common effective control is the power exercisable
by any person or entity arising out of ownership or a
contractual arrangement which joins more than one licen-
see or other entity or entities and permits domination in the
management of more than one licensee or other entity or
entities for the purpose of engaging in a single casino hotel
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business. Common effective control also occurs where a
contractual arrangement permits more than one licensee or
other entity or entities to operate jointly a single casino
hotel business. For example, where the same persons or
entities simultaneously control voting stock, boards of
directors or serve as or nominate managing partners or are
employed as managers or executives in more than one
- licensee or other entity or entities which participates in the
business activities conducted by the same casino hotel, or
where a licensee or other entity or entities executes a sale
and leaseback of its property with another licensee or other
" entity or entities and reserves by contract the option to
recover its property, all such licensees or other entity or
entities subject to common effective control shall join in

filing the consolidated return. Notwithstanding an absence

of common ownership, licensees and all other entities

subject to common effective control joined in the operation

of the business conducted by a casino hotel by manage-

ment contract or partnership arrangement shall join in
- filing the return.

2. Consistent with N.J.A.C. 18:7-11.15(a), the separate
return due under the Corporation Business- Tax Act may
not be consolidated. See also (c)(4) below.

3. Certain corporations that are members of affiliated
or controlled groups may be required to file consolidated
returns pursuant to N.J.S.A. 54:10A-10. See N.J.A.C. 18:7-
5.11. See also (c)4 below.

4. For purposes of this section and notwithstanding any

- other provision, all divisions, components, or entities that
compnse the casino hotel business are required to be in-

. cluded in“the casino consolidated return. This includes,

without limitation thereto, entities known as “qualifiers.”
The term “qualifiers” means entities that have officially
qualified to participate in the casino industry in New Jersey
pursuant to N.J.S.A. 5:12-84 or 5:12-85.¢ or similar statute,
but that are not licensed under the Casino Control Act.

(d) Where a licensee is engaged in a business wholly
unrelated to the casino hotel, or is engaged in the operation of
more than one casino hotel, common costs must be appor-
tioned in a reasonable manner consistently applied. The
method of apportionment shall be disclosed on the consoli-
dated return and may be adjusted by the Director where it
shall appear to him to result in a distortion of tax liability.

(e) Where the licensees joining in filing the consolidated
return do not have a common fiscal year, the return may be
based upon the fiscal year of the casino operator as defined at

N.J.A.C. 19:54-1.2 where all licensees join in making such an -

election.- The other licensees may then include their respec-
tive financial condition and operations on the basis of their
own fiscal years within which the consolidated year ends.
Separate schedules reconciling timing differences in elimi-
nation of balance sheet items and items of entire net income

. attributable to the lack of a common fiscal year must be

submitted as part of any such consolidated return. In the
-absence of this election, the return shall be based on a calen-
dar year ending December 31. The reporting method, once
adopted, is effective for all future returns unless the prlor
consent of the Director is obtained for a change.

(f) A legend shall be prominently displayed on the face of
any return filed under this section identifying the return as a
casino business consolidated return. :

EXAMPLE
Manage- : L
Hotel ment Co.  Elimina-  Consoli- Duplications
Entity 1 Entity 2 tions dated Entity 1 Entity 2
. Dr. Cr. Dr. Cr. Dr. Cr. Dr. Cr. Dr Cr. Dr. Cr.
Gaming Revenue  $ $1000 $ $0- § $ $ $1000 $ $1000 $ $-0-
Other Income 200 —0- ' 200 200 —0—
Management Fees —0- 500 500 —0- —0- -0-
Total Income 1200 500 -1200 -~ 1200 0= .
Management Fees 500 —0- 500 —0- —0- —0- .
Payroll Deductions  —0— 200 200 . —0- 200
Other Deductions 200 —0- 200 200 —0-
Total Deductions 700 200 400 200 -200
Net Income 500 300 800 -
Duplications 1000 (200)
Entity #1 .
Net INCOME .....cvvrereenrirrereerieeereeeeereenis $ 500
Adjustment for duplication...............c.euenue. (1000)
Tax Base ..., —0-
Entity #2 _
Net INCOME ......covvverererererrirereerereeneenaee. $ 300
Adjustment for duplication ........................ ( 200)
Tax Base......ccocveuviennienrivninneneeseseeeens $ 300
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CORPORATION BUSINESS TAX ACT

18:7-2.1

New Rule, R.1985 d.453, effective September 3, 1985.
See: 17 NJ.R. 901(a), 17 N.J.R. 2145(a).
Special amendment, R.2003 d.135, effective February 27, 2003 (to

expire August 26, 2003).

See: 35 N.J.R. 1573(a).

Added (c)3.

Adopted concurrent amendment, R.2003 d.370, effective August 22,

2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).

Provisions of R.2003 d.135 adopted without change.
Amended by R.2006 d.204, effective June 5, 2006.
See: 38 N.J.R. 915(a), 38 N.J.R. 2518(a).

In the introductory paragraph of (c), inserted “and all other entities” in
the fourth sentence and “or entity subject to common effective control”
in the sixth sentence; in (c)1, inserted “or other entity or entities” six
times and inserted “or other entity or entities subject to common
effective control” and “all other entities subject to common effective
control”; inserted the last sentence in (c)2 and (c)3; and added (c)4.

18:7-1.18 . Definition of S corporation

“S corporation” means a corporation included in the defini-
tion of an “S corporation” pursuant to section 1361 of the
Federal Internal Revenue Code of 1986, 26 U.S.C. § 1361.

Special New Rule, R.2003 d.135, effective February 27, 2003 (to expire
August 26, 2003).
See: 35 N.J.R. 1573(a). .
Adopted concurrent new rule, R.2003 d.370, effective August 22, 2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

18:7-1.19 Definition of New Jersey S corporation

“New Jersey S corporation” means a corporation that is an
S corporation which has made a valid election pursuant to
section 3 of P.L. 1993, c.173 (N.J.S.A. 54:10A-5.22); and
which has been an S corporation continuously since the
effective date of the valid election made pursuant to section 3
of P.L. 1993, c.173 (N.J.S.A. 54:10A-5.22).

Special new rule, R.2003 d.135, effective February 27, 2003 (to expire
August 26, 2003).
See: 35 NJ.R. 1573(a).
Adopted concurrent new rule, R.2003 d.370, effective August 22, 2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

18:7-1.20 Definition of public utility

“Public utility” means “public utility” as defined in
N.J.S.A. 48:2-13.

Special new rule, R.2003 d.135, effective February 27, 2003 (to expire
August 26, 2003).
See: 35 N.J.R. 1573(a).
Adopted concurrent new rule, R.2003 d.370, effective August 22, 2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

18:7-1.21 Definition of qualified investment partnership

(a) “Qualified investment partnership” means a partnership
under this Act that has more than 10 members or partners
with no member or partner owning more than a 50 percent
interest in the entity and that derives at least 90 percent of its
gross income from dividends, interest, payments with respect
to securities loans, and gains from the sale or other dis-
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position of stocks or securities or foreign currencies or com-

‘modities or other similar income (including, but not limited

to, gains from swaps, options, futures or forward contracts)
derived with respect to its business of investing or trading in
those stocks, securities, currencies or commodities, but “in-
vestment partnership” shall not include a “dealer in secur-
ities” within the meaning of Section 1236 of the Federal In-
ternal Revenue Code of 1986, 26 U.S.C. § 1236.

1. If a partnership would otherwise qualify as a “qual-
ified investment partnership,” except that it has 10 or fewer
partners, such partnership is deemed a “qualified invest-
ment partnership,” if:

i. It is managed by an independent third party for a
fee;

ii. There is no direct or indirect relationship be-
tween the manager and any of the partners; and '

iii. There is no direct or indirect affiliation between
or among the partners.

Special new rule, R.2003 d.135, effective February 27, 2003 (to expire
August 26, 2003).
See: 35 N.J.R. 1573(a).
Adopted concurrent new rule, R.2003 d.370, effective August 22, 2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.
Amended by R.2004 d.367, effective October 4, 2004.
See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a).
Designated paragraph as (a), added 1.

18:7-1.22 Definition of savings institution

“Savings institution” means a State or Federally chartered
building and loan association, savings and loan association, or
savings bank.

Special new rule, R.2003 d.135, effective February 27, 2003 (to expire
August 26, 2003).
See: 35 N.J.R. 1573(a).
Adopted concurrent new rule, R.2003 d.370, effective August 22, 2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

18:7-1.23  Definition of partnership

“Partnership” means an entity classified as a partnership
for Federal income tax purposes.

Special new rule, R.2003 d.135, effective February 27, 2003 (to expire
August 26, 2003).
See: 35 N.J.R. 1573(a).
Adopted concurrent new rule, R.2003 d.370, effective August 22, 2003.
See: 35 N.J.R.1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

SUBCHAPTER 2. NATURE OF TAX

18:7-2.1 Nature of tax; in general

(a) The Act imposes a franchise tax on every domestic
corporation not otherwise exempt, and upon every foreign
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corporation not otherwise exempt, falling within any of the
taxable categories enumerated in N.J.A.C. 18:7-1.6.

(b) All corporations incorporated in New Jersey and all
foreign corporations acquiring a taxable status in New Jersey
immediately become subject to the tax.

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.I.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See N.J.S.A. 54:10A-2 as to those domestic and foreign corporations
deemed to have acquired a taxable status.

18:7-2.2 Calendar and fiscal years; definitions

(a) The term “calendar year” means an accounting period
ending on December 31.

(b) The term “fiscal year” means an accounting period
ending on the last day of any month other than December.

Statutory References
See N.J.S.A. 54:10A-4(i) as to definition of “fiscal year.”

18:7-2.3 Federal calendar or fiscal year for reporting

(a) In general, the calendar or fiscal year on the basis of
which the taxpayer is required to report for Federal income
tax purposes is the calendar or fiscal year on the basis of
which it is required to report for purposes of the Act.

(b) Reports based on a 52-53 weeks account year will be
accepted where that method of reporting is permissible and
used for Federal tax purposes. If that method is used, a fiscal
year which begins within seven days from the beginning of
any calendar month shall be deemed to have begun on the
first day of that calendar month, and any fiscal year which
ends within seven days from the end of any calendar month
shall be deemed to have ended on the last day of that calendar
month. ‘

(c) Subsection (b) above shall be used to determine the
applicability of the Business Tax Reform Act, P.L. 2002, c.40
to a taxpayer having a 52-53 week year beginning on or about
January 1, 2002.

Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).

See: 35 N.J.R. 1573(a).
Added (c).

Adopted concurrent amendment R.2003 d.370, effective August 22,
2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

18:7-2.4 (Reserved)

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Repealed by R.2011 d.271, effective November 7, 2011.
See: 43 N.J.R. 1511(a), 43 N.J.R. 3038(a).

Section was “Proof of Federal accounting period”.

Supp. 11-7-11
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18:7-2.5 (Reserved)

Amended by R.1979 d.45, effective February 6, 1979. /
See: 11 N.J.R. 40(d),11NJR 150(b). ‘ \\ j
Repealed by R.2011 d.271, effective November 7,2011. i
See: 43 N.J.R. 1511(a), 43NJR. 3038(a).

Section was “Proof of accounting period other than Federal basis™.

18:7-2.6 Subject corporations must file on basis of
calendar year period unless otherwise
permitted

A subject corporation which is not required to file a Fed-
eral income tax return must file its Corporation Business Tax
Return on the basis of a calendar year accounting period
unless permission to employ a fiscal year basis has been
granted in writing by the Division of Taxation upon appli-
cation having been made.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

18:7-2.7 Effect of failure by a corporation to establish
accounting period

A corporation which has not established an accounting
period for Federal income tax purposes shall be deemed to be
operating on the basis of a calendar year accounting period
until proof has been submitted to the Division of Taxation of
the establishment of a fiscal year accounting period for
Federal income tax purposes.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

18:7-2.8 Effect of failure by a corporation to submit
proof of an established fiscal year accounting
period

Every corporation which has not submitted satisfactory
proof to the Division of Taxation that it is operating on a
basis other than a calendar year accounting period for Federal
income tax purposes, shall be deemed to be operating on the
basis of a calendar year accounting period.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

18:7-2.9 Effect of proof of established fiscal year
accounting period submitted late

Upon due proof of the establishment of a fiscal accounting
period and the filing of a proper return covering such period
accompanied by payment of the tax liability, a corporation
shall be credited with any payment made in connection with a
return previously filed on the basis of a calendar year period
by reason of this regulation.

18:7-2.10 Period of épplication of tax

The tax is imposed for each calendar or fiscal period of the
taxpayer, or any part thereof, during which the taxpayer had a
taxable status as described in N.J.A.C. 18:7-1.6. See N.J.A.C.
18:7-1.6, (Taxable status; how created.)
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18:7-3.3

Statutory References

See N.J.S.A. 54:10A-15 as to annual payment of franchise tax for all
or part of a taxpayer’s annual or fiscal year accounting period.

Case Notes

Rule provides that corporation business tax be imposed upon each
calendar year or fiscal period of the taxpayer; business held subject to
tax despite its winding down because it remained an. enterprise
employing money capital coming into competition with the business of
national banks and still generating interest income. LH.E. Financial
Corp. v. Taxation Div. Director, 3 N.J.Tax 375 (Tax Ct.1981).

18:7-2.11 - Component factors of tax base

The tax for the period or partial period prescribed in
N.J.A.C. 18:7-2.10 is measured by taxpayer’s allocable entire
net income. The tax liability may also be the Alternative
Minimum Assessment amount calculated pursuant to N.J.S.A.
54:10A-5a and N.J.A.C. 18:7-18.

As amended R.1970 d.121, effective October 5, 1970

See: 2N.J.R. 78(a), 2 N. JR. 95(a)..

Amended by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Speclal amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).

See: 35 N.J.R. 1573(a).
Added the second sentence.

Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.

See: 35 N.LR. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

Statutory References
N.J.S.A. 54:10A-5, 15.

18:7-2.12  Application of State franchise tax to
corporations

- The franchise tax is imposed for all or any part of each
calendar or fiscal year during which the taxpayer possessed a
New Jersey franchise or otherwise has a taxable status as set
forth in N.J.A.C. 18:7-1.6 or other provision of these rules.

Amended by R.1994 d.186, effective April 18, 1994.

See: 26 NJ.R. 761(a), 26 N.J.R. 1696(b). -

Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003). )

See: 35 NJ.R. 1573(a).
‘Substituted “N:J.A.C: 18:7-1.6 or other prov151on of these rules” for

“NJ.A.C. 18:7-1.16>.

Adopted concurrent amendment, R:2003 d. 370 effectlve August 22,
2003.

See: 35 NJ.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d. 135 adopted without change.

Cross References
As to taxable status, see N.J.A.C. 18:7-1.6.

Statutory Referencés

See N.J.S.A. 54:10A-15 as to payment of franchise tax for all or part
of each of a taxpayer’s fiscal or calendar year -accounting penod
(begmnmg January 1).

18:7-2.13 Conditions destroying franchise and frnnchise'
tax : ’

A domestic corporation may cease to possess a franchise as
aresult of:

1. Its dissolution;
2. Its consolidation or merger into another corporation;

3. The surrender, revocation or annulment of its char-
ter; or

4. The expiration of the term of duration prescribed in
its charter.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

18:7-2.14 * (Reserved)

New Rule, R.2001 d.260, effective August 6, 2001.
See: 33 N.J.R. 1344(a), 33 N.J.R. 2678(a).
Repealed by R.2011 d.271, effective November 7, 2011.
See: 43 N.JR. 1511(a), 43 N.J.R. 3038(a).
Section was “Allocation of payments received with CAR-100".

SUBCHAPTER 3. COMPUTATION OF TAX

18:7-3.1 General bases for computation of tax

On a return for any accounting period which begins after
June 30, 1986, no portion of the tax is measured by net worth.

Amended by R.1983 d.62, effective March 7, 1983.
See: 14 N.JR. 1206(a), 15 N.JR. 343(d).
Added “accounting period before July 1, 1986” to (a). Also added (b)-

().
Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See N.J.S.A. 54:10A-5 as to how taxpayer should compute the total
amount of franchise tax payable

18:7-3.2 (Reserved)

Amended by R.1970 d.121, effectwe October 5,1970.
See: 2N.J.R. 78(a), 2 N.J. R. 95(a). .
Repealed by R.1994 d.186, effective April 18, 1994
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
‘Section was “Computation of tax on entire net worth”.

18:7-3.3 = (Reserved)

Amended by R.1979 d.45, éffective February 6, 1979. -
See: 11'N.JR. 40(d), 11 N.J.R. 150(b).
As amended, R.1983 d.62, effective March 7, 1983.
See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d). '
Added “accounting period before April 1, 1983”.
Repealed by R.1994 d.186, effective April 18 1994.
See: 26:N.LR. 761(a), 26 N.J.R. 1696(b).
Section was “Computatlon of tax on average value of real and
tangible personal property”.
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18:7-3.4 Minimum tax

(a) The tax paid in the case of an investment company, a
regulated investment company or real estate investment trust
shall not be less than $250.00, provided, however, for
calendar year 2002 and thereafter the minimum tax shall be

$500.00, unless the taxpayer is a member of an affiliated

group or a controlled group pursuant to Sections 1504 or
1563 of the Federal Internal Revenue Code of 1986, and
whose group has total payroll of $5,000,000 or more for the
privilege period, the. minimum tax shall be $2,000. The
minimum tax for other corporations is set forth in (b) through
(i) below.

(b) For accounting or privilege periods beginning prior to
calendar year 1994, the tax paid pursuant to the corporation
business tax in the case of a domestic corporation shall not be
less than $25.00 and in the case of a foreign corporation shall
not be less than $50.00.

(c) For accounting or privilege periods beginning in calen-
dar year 1994, the tax paid pursuant to the corporation
business tax in the case of a domestic corporation shall not be
less than $50.00 and in the case of a foreign corporation shall
not be less than $100.00.

(d) For accounting or privilege periods beginning in calen-
dar year 1995, the tax paid pursuant to the corporation
business tax in the case of a domestic corporation shall not be
less than $100.00 and in the case of a foreign corporation
shall not be less than $200.00.

(e) For accounting or privilege periods beginning in calen-
dar year 1996, the tax paid pursuant to. the corporation
business tax in the case of a domestic corporation shall not be
less. than $150.00 and in the case of a foreign corporation
shall not be less than $200.00.

(f) For accounting or privilege periods beginning in calen-
dar years 1997, 1998, 1999 and 2000, the tax paid pursuant to
the corporation business tax in the case of a domestic corpo-
ration shall not be less than $200.00 and in the case of a
foreign corporation shall not be less than $200.00.

(g) For accounting or privilege periods beginning in calen-
dar year 2002 through 2005, the tax paid pursuant to the
corporation business tax in the case of a domestic corporation
shall not be less than $500.00 and in the case of a foreign
corporation shall not be less than $500.00; provided, how-
ever, for accounting or privilege periods beginning in

calendar year 2002 through 2005, for a taxpayer that is a
member of an affiliated group or a controlled group pursuant.

to sections 1504 or 1563 or the Federal Internal Revenue
Code of 1986, and whose group has total payroll of
$5,000,000 or more for the privilege period, the tax paid pur-
suant to the corporation business tax in the case of a domestic
corporation shall not be less than $2,000 and in the case of a
foreign corporation shall not be less than $2,000. If the
related corporations do not have the same fiscal years, the
overlapping portion shall be placed upon the equivalent fiscal
basis to arrive at the threshold amount.

Supp. 6-4-12

(h) For accounting or privilege periods beginning in calen-
dar year 2006 and thereafter the minimum tax shall be based
on the New Jersey gross receipts, as defined for the purposes
of this subsection pursuant to N.J.S.A. 54:10A-5a and
N.J.A.C. 18:7-18.1, of the taxpayer pursuant to the following
schedule:

New Jersey Gross Receipts:- Minimum Tax:
Less than $100,000 $500.00
"$100,000 or more but less than $250,000 $750.00
$250,000 or more but less than $500,000 $1,000
- $500,000 or more but less than $1 000,000 $1,500
$1,000,000 or more $2,000

1. For accounting or privilege periods beginning in cal-

endar year 2002 and thereafter, a taxpayer that is a member
of an affiliated group or a controlled group pursuant to
-sections 1504 or 1563 of the Federal Internal Revenue
Code of 1986, and whose group has total payroll of
$5,000,000 or more for the privilege period, the minimum
tax shall be $2,000 for the accounting or privilege period.
If the related corporations do not have the same fiscal
years, the overlapping portion shall be placed upon' the
equivalent fiscal basis to arrive at the threshold amount.

(i) For privilege periods beginning in calendar year 2012
and thereafter the minimum tax for corporations that are New
Jersey S corporations shall be based on the New Jersey gross
receipts of the taxpayer, as defined for the purposes of this
subsection pursuant to N.J.S.A. 54:10A-5a and N.J.A.C.
18:7-18.1, pursuant to the following schedule:

New Jersey Gross Receipts: Minimum Tax:
Less than $100,000 $375.00
$100,000 or more but less than $250,000 $562.50
$250,000 or more but less than $500,000 $750.00
$500,000 or more but less than $1,000,000 $1,125
$1,000,000 or more $1,500

() If a taxpayer is part of a group of taxpayers in which
the tax liability of the group is reflected on a single return of a
member of the group, the other members of the group are
required also to file returns with New Jersey. Such returns
shall reflect the minimum tax. Entities required to file mini-
mum returns under this subsection include, without limitation
thereto, qualified New Jersey Subchapter S subsidiaries,
members of a casino consolidated group, and members of a
combined group required to file a consolidated return by the
director pursuant to N.J.S.A. 54:10A-10c.

Amended by R.1970 d.121, effective Oct. 5, 1970.
See: 2 N.J.R. 78(a), 2 N.J.R. 95(a).

Amended by R.1983 d.62, effective March 7, 1983.
See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d).

Changed “New Jersey” to “domestic” corporation. Added “accounting
period before April 1, 1983”. Added $250.00 tax for investment,
regulated investment and real estate investment companies.

Repeal and New Rule, R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Section was “Computation of tax by domestic corporations”.

Speclal amendment, R.2003 d.135, effective February 27, 2003 (to ex-

pire August 26, 2003).

See: 35N.J.R. 1573(a)

7-10

SN



CORPORATION BUSINESS TAX ACT | o 18:7-3.4

-Rewrote (a); in (f), inserted “1998, 1999 and 2000 following “1997”; Amended by R.2007 d.284, effective September 4, 2007. .
added new (g) and recodified former (g) as-(h); in new (h), substituted See: 39 N.J.R. 844(a), 39 N.J.R. 3780(b).
Q “2002” for “1997” throughout and “2001” for “1996™; added (i). _ In (g), inserted “through 2005”; and rewrote (h).
Adopted concurrent amendment, R.2003 d.370, effective August 22, Amended by R.2012 d.111, effective June 4, 2012.
2003. ) o ) : ‘ See: 44 N.J.R. 142(a), 44 N.J.R. 1727(a).
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a). Added new (i); and recodified former (i) as (j).
Provisions of R.2003 d.135 adopted without change. ‘

o
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18:7-3.6

Statutory References

See N.J.S.A. 54:10A-5(¢) as a minimum amount of franchise tax
which may be assessed.

Case Notes

Provision for computation of tax based on number of shares author-
ized as of the close of the calendar or fiscal accounting period covered
by a return, -in the absence of a statutory determinative date, not
challenged; provision compared to real and personal property alterna-
tive tax as mean average value on a quarterly basis in N.J.A.C. 18:7-8.6.
General Trading Co., Inc. v. Director, Div. of Taxation, 83 N.J. 122 416
A.2d 37 (1980).

18:7-3.5 (Reserved)

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.JLR. 40(d), 11 N.I.R. 150(b).

Amended by R.1982 d.395, effective November 1, 1982.
See: 14 N.J.R. 826(b), 14 N.J.R. 1221(b).

Added (c). :

Amended by R.1983 d.219, effective June 20, 1983.
See: 15 N.J.R. 320(a), 15 N.J.R. 1038(e).

Deleted and reserved (a). In (b), added 2-4. Also deleted old (c).
Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.I.R. 761(a), 26 N.J.R. 1696(b).

Section was “Computation of tax by short tax table”.

18:7-3.6 Tax rates—corporations, S corporations and
surtax -

(a) Tax rates for C corporations are as follows:

1. Except as may be provided in (a)3 and 4 below, for
all fiscal periods beginning on or after January 1, 1980,
the net income tax rate is nine percent, for a corporation
that is not a New Jersey S corporation.

2. Except as may be provided in (a)3 and 4 below, for
a foreign corporation acquiring a taxable status in New
Jersey on or after January 1, 1980-and filing its New
Jersey return Form CBT-100 on a short period basis, the
tax rate is nine percent on adjusted entire net income
after proper proration.

3. For privilege periods beginning on or after July 1,
1996, a taxpayer that is not a New Jersey S corporation
that has entire net income of $100,000 or less for a 12
month privilege period, the rate for that privilege period
shall be 7% percent. A corporation having an accounting
period of less than 12 months may qualify for this reduced
rate if its income when prorated does not exceed $8,333
per month.

Example: A taxpayer having a five month accounting
period qualifies for the 7% percent rate if its income for the
period does not exceed $41,666. - ‘

4. For privilege periods beginning on or after January
1, 2002, a taxpayer that is not a New Jersey S corporation
that has entire net income of $50,000 or less for a
12-month  privilege period, the rate for that privilege
period shall be 6! percent. A corporation that is not a
New Jersey S corporation having -an accounting period
less than 12 months may qualify for this reduced rate if its
income when prorated does not exceed $4,166 per month.
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(b) Tax rates for New Jersey S corporations are as fol-
lows:

“(1) For a New Jersey S corporation with a fiscal year
beginning after July 7, 1993 but before January 1, 1994
the tax rate for a New Jersey S corporation is two percent.

2. For a New Jersey S corporation whose privilege
period begins on or after January 1, 1994 but before
January 1, 1995 the tax rate for a New Jersey S corpora-
tion is 2.350 percent.

3. For a New Jersey S corporation whose privilege
period begins on or after January .1, 1995 but before
January 1, 1996 the tax rate for a New Jersey S corpora-
tion is 2.42 percent.

4. Periods beginning on or after January 1, 1996 and
ending on or before June 30, 1998:

i. Except as may be provided in (b)4ii below, for a
New Jersey S corporation whose privilege period begins
on or after January 1, 1996 and ends on or before June
30, 1998 the tax rate, with respect to its entire net
income not subject to Federal income taxation (or such
portion thereof as may be allocable to this State) is 2.63
percent. See also (c) below.

ii. For privilege periods beginning on or after July
1, 1996, and ending on or before June 30, 1998, a
taxpayer that is a New Jersey S corporation that has
entire net income of $100,000 or less for a 12 month
privilege period, the tax rate for that privilege period
with respect to its entire net income not subject to
‘Federal income taxation (or such portion thereof as
may be allocable to this State) shall be 1.13 percent. A
corporation having an accounting period of less than 12
months may qualify for this reduced rate if its income
when prorated does not exceed $8,333 per month. See
also (c) below.

S. Periods ending on or after July 1, 1998 and on or
before June 30, 2001: v

i. Except as provided in (b)5ii below, for a New
Jersey S corporation whose privilege period ends on or
after July 1, 1998, but on or before June 30, 2001 the
tax with respect to its entire net income not subject to
Federal income taxation (or such portion thereof as
may be allocable to this State) is two percent. See also

¢ (c) below.

ii. For privilege periods ending on or after July 1,
1998, but .on or before June 30, 2001 a taxpayer that is
a New Jersey S corporation that has entire net income
of $100,000 or less for a 12 month privilege period, the
tax rate for that privilege period with respect to its-
entire net income not subject to Federal income taxa-
tion (or such portion thereof as may be allocable to this
State) is 0.5 percent. A corporation having an account-
ing period of less than 12 months may qualify for this
reduced rate if its income when prorated does not
exceed $8,333 per month. See also (c) below.

6. Periods ending on or after July 1, 2001 and ending
on or before June 30, 2006.

Supp. 10-4-04
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i E)rcept as may be provided in (b)6ii‘below, fora

New Jersey S corporation whose privilege period end-
ing on or after July 1, 2001 and ends on or before June
30, 2006 the tax rate, with respect to its entire net
income not stbject to Federal income taxation: (or such
portion thereof as may be allocable to this State) is 1.33
~ percent, provided that for privilege periods beginning
_before January 1, 2002 and ending during the period

beginning on or after January 1, 2002 and ending on or

before June 30, 2002, the rate shall be 0 67 percent See
also (c) below.. ’

ii. .For privilege penods endmg on or after July 1,

2001, a taxpayer that is a New Jersey S corporation that -

has entire net income of $100,000 or less for a
~ 12-month privilege period, the tax rate for that privi-
lege period with - respect to its entire net income not

subject to Federal income taxation (or such portion
thereof as may be allocable to this State) shall be 0

percent. A corporation having an accounting period of
‘less than 12 months may qualify for this reduced rate if
“its income when prorated does not exceed $8,333 per
month. See also (c) below. ’

7. Periods ending on or after July 1, 2006 but on or
before June 30, 2007: .

Except as may be provided in (b)7u below, for a |

: New Jersey S corporation whose taxable income is in
excess of $100,000 for the privilege period and whose
taxable year ends on or after July 1, 2006, but on or
before June 30, 2007 the tax with respect to its entire
net income not subject to Federal income taxation (or
such portion thereof as may be allocable to this State)
is 0.67 percent. See also (c) below.:

ii. Fora taxpayer that is a New Jersey S corporatlon
having entire net income less than $100,000 for privi-
lege periods endmg on or after July 1, 2001 there is no
tax. .

8. For privilege periods ending on or after July 1,
2007 -there shall be no tax imposed on New Jersey S
corporations. : B _

(c¢) The rates for income of New Jersey S corporatlonsb' '

Federally are as follows:

-1 Except as may be. provrded in(c)2or3 below, for a
New Jersey S corporation the tax rate is nine: percent
.multrphed by any of its entire net income that is subject to

Federal income taxation or such portion thereof as may

- be allocable to thrs State (See, for example, LR. C 1374,
_ 1375)

‘2. For prmlege perrods begmnmg on or. after July 1,
1996, a taxpayer that is a New Jersey S Corporation that
has entire net income of $100,000 or less for a 12 month
pnvrlege period, the tax rate is 7.5 percent multiplied by

&

any of its entire net income that is sub]ect to Federal -

.income taxation or such portion thereof as may be alloca-
-~ ble to this State. (See, for example, L.R.C. 1374, or

1375). A corporation having an accounting period of less
~ than 12 months may  qualify for this reduced rate if its
E .mcome when prorated does not exceed $8,333 per month

| sup'p.. 104-04

3 For privilege perlods begmmng on or after January

1, 2002, a taxpayer that is a New Jersey S corporatlon that

' ffhas entire net income of $50,000 or less for a 12 month
privilege period, the tax rate is 6.5. percent multiplied by

any of its entire net income that is subject to Federal
income taxation or such portion thereof -as may be alloca-
ble to this State. (See, for example, I.R.C. 1374 or 1375.)

A corporation having an accounting penod of less than 12

‘months may qualify for this reduced rate if its income
" when prorated does not exceed $4,166 per month. -

(d) In addmon, a surtax calculated pursuant to NJSA.

'54:10A-5.1 and 5.2 shall be computed and added to the

applicable tax, provided that on and after January 1, 1994
there shall be no surtax imposed. The adjusted surtax rate
for accounting periods ending between January 1 and June
30, 1994 is determined by multiplying the surtax rate for the

period (.00375) by a quotient, the numerator of which is the
‘number of- complete calendar ‘months in the taxpayer’s .
accounting period endmg before January 1, 1994, and the -
denominator of which is the total number of complete
“calendar months in the accounting period. This calculation

ensures that the surtax rate is reduced proportionally for

~ those taxpayers with a tax year ending after January 1, 1994.
The surtax is then completely eliminated for ﬁscal year 1995

and thereafter

- 00375 x _-M.tmm_cn_ma.mf_c_lmmu_%__ Adjusted Surlax Rate

Total months in accountmg pcrlod

Example 1. A taxpayer whose tax year covers a 12-month

period ending on January 31, 1994 determines the adjusted

surtax rate as follows: .0035 X 42 =.00344. Note: For
-ease of computation, the calculatton i rounded to the fifth:
_decimal place :

Example 2. The adjusted surtax rates for taxpayer with
‘accounting periods covering 12 months are listed below.

Taxpayers ' with accountmg periods covering less than 12

months must compute. the approprlate rate usmg the formu-.
la mdlcated above.’ . :

Fiscal Year

Adj’usted Surtax
Ended " Rate
1/31/94 0.00344
2/28/94 0.00313 -
3/31/94 0.00281
4/30/94 0.0025
- 5/31/94 0.00219
_'.6/30/94, . _000188 :

‘ 'Amended by R.1979 d 45, effective February 6, 1979.
. ‘See: ‘11 N.J.R: 40(d), 11 N.J.R. 150(b).

Amended by R.1980 d.146, effective April 9, 1980.

- See: 12 N.JR. 159(b), 12 N.J.R. 293(b). :
‘Repeal and New Rule, R.1994 d.186, effective April 18,.199%4.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Method of computmg part two of tax; .net income
base”.
Amended by R. 1995 d. 134 effectlve March 6 1995.
See: 27 N.JLR. 57(a), 27 N.J.R. 935(¢c).
Amended by R.1996 d.495, effective October 21, 1996,

‘See: 28 N.I.R. 3056(b), 28 N.J.R. 4592(b).
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Amended by R.1998 d.193, effective April 20, 1998.
See: 30 N.J.R. 605(a), 30 N.J.R. 1426(a).
Rewrote (g) and (h); inserted new (i) and (j); and recodified former (i)
through (k) as (k) through (m).
Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).
See: 35 N.J.R. 1573(a).
Rewrote the section.
Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.
Amended by R.2004 d.367, effective October 4, 2004.
See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a). :
In (b), rewrote 6i.

Statutory References

See N.J.S.A. 54:10A-5(c) as to computation of tax on basis of entire
net income.

18:7-3.7 Surtax

(a) A taxpayer shall pay a surtax for privilege periods end-
ing on or after July 1, 2006 but before July 1, 2010.

(b) The amount of the surtax shall be four percent of the
amount of the tax liability determined pursuant to N.J.S.A.
54:10A-5 after the application of any credits allowed against
that liability other than those listed in (c) below.

(c) No credits shall be allowed against the surtax liability
computed under this section, except for credits for:

1. Installment payments;

2. Estimated payments made with a request for an
extension of time for filing a return; or

3. Overpayments from prior privilege periods.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Amended by R.1982 d.6, effective January 18, 1982.
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d).
(a)2: Added “but before June 30, 1974”; (a)3: Added “but before
December 31, 1980”.
Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Corporation tax prepayments; amounts due”.
New Rule, R.2007 d.284, effective September 4, 2007.
See: 39 N.J.R. 844(a), 39 N.J.R. 3780(b).
Amended by R.2009 d.384, effective December 21, 2009.
See: 41 N.J.R. 3401(a), 41 N.J.R. 4825(a).
In (a), substituted “2010” for “2009”.

18:7-3.8 Investment company; tax self-assessed and
payable

(a) The tax payable by an investment company entitled
and electing to report as such is a tax measured by 40 percent
of its entire net income at the rate provided by law.

(b) In no case shall the total tax be less than $250.00
provided that for privilege periods beginning on and after
January 1, 2002 the tax shall not be less than $500.00, except
that for a taxpayer that is a member of an affiliated group or a
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controlled group pursuant to sections 1504 or 1563 of the
Federal Internal Revenue Code of 1986 and whose group has
total payroll of $5,000,000 or more for the privilege period,
the minimum tax shall be $2,000 for the privilege period.

Amended by R.1979 d.45, effective February 6, 1979.

See: 11 NJ.R. 40(d), 11 N.J.R. 150(b).

Amended by R.1990 d.489, effective October 1, 1990.

See: 22 N.J.R. 1871(a), 22 N.J.R. 3147(a).
Tax rate amended to conform to statutory tax rates.

Repeal and New Rule, R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Investment company; tax assessed and payable”.

Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).

See: 35 N.J.R. 1573(a).
Rewrote the section.

Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

18:7-3.9 (Reserved)

Amended by R.1982 d.6, effective February 18, 1982.
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d).

“By” was “for”; added “on and after”’; deleted “and thereafter”; added
“but before December 31, 1980”; added “N.J.A.C. 18:7-3.7”; deleted
“section 3.7”; deleted “of this chapter”.

Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Section was “Investment company tax prepayments; amounts, dates

due”.

18:7-3.10 Regulated investment company; tax payable

(a) For the privilege periods beginning before January 1,
2002, the tax payable by a regulated investment company,
entitled and electing to report as such, is $250.00.

(b) For privilege periods beginning on and after January 1,
2002 the tax applicable to a regulated investment company
shall be $500.00, provided, however, that for a taxpayer that
is a member of an affiliated group or a controlled group pur-
suant to sections 1504 or 1563 of the Federal Internal
Revenue code of 1986 and whose group has total payroll of
$5,000,000 or more for the privilege period, the minimum tax
shall be $2,000 for the privilege period.

(c) A regulated investment company, as defined in
N.J.S.A. 54:10A-4(g), that also qualifies as an investment
company, as defined in N.J.S.A. 54:10A-4(f), is not subject to
the AMA. Such a company shall annually file form CBT-100,
completing page 1 and Schedule M for regulated investment
companies. In addition, a statement should be attached to the
taxpayer’s return indicating that the regulated investment
company qualifies as an investment company.

(d) A taxpayer that qualifies as both a regulated investment
company and an investment company shall pay the minimum
tax applicable to all taxpayers of $500.00 unless it is a mem-
ber of a controlled or consolidated group having total payroll
of $5,000,000 or more, in which case the minimum tax would
rise to the level of $2,000.
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(e) A regulated investment compahy that does not qualify
as an investment company is subject to the alternative mini-
mum assessment. :

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Amended by R.1983 d.496, effective November 7, 1983.
See: 15 N.J.R. 1365(a), 15 N.J.R. 1872(b).
Deleted old (a)-(c). In (a), added $250.00 tax. Also added new (b).
Spec1a1 amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).
See: 35 N.J.R. 1573(a).
Rewrote the section.
Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

Statutory References

See N.J.S.A. 54:10A-5 as to how taxpayer should compute the total
amount of franchise tax payable.

© 18:7-3.11 (Reserved)

Amended by R.1982 d.6, effective January 18, 1982.
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d). :
Added “on and after”; deleted “and thereafter”; added “but before
December 31, 1980”; added “N.J.A.C. 18:7-3.7”; deleted “section 3.7”;
deleted “of this chapter”.
Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Regulated investment company, tax prepayments,
amounts and dates due”.

18:7-3.12 Method of accounting

In general, the method of accounting, whether cash, accrual
~or other basis, used in computing net income for Federal

income tax purposes is to be used in computmg entire net
income under the Act. :

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References -

See N.J.S.A. 54:10A-4(k)(3) as to Director’s right to redetermine the
period in which income should be mcluded despite method of account-
ing used by the taxpayer.

18:7-3.13 Estimated tax

(a) For any privilege periods beginning on or after January

1, 1985, each taxpayer shall pay its estimated tax in four

installments as follows:

1. Twenty-five percent on or before the 15th day of the
fourth month; and

2. Twenty-five percent on or before the 15th day of the
sixth month; and

3. Twenty-ﬁve percent on or before the 15th day of the
ninth month; and

4. The balance on or before the 15th day of the 12th
month of its current accounting period.

Supp. 12-21-09

(b) For privilege periods beginning on or after January 1,
2003, each taxpayer with gross receipts of $50,000,000 or

more for the prior privilege period shall pay its estimated tax -

for its current privilege period in installments as follows:

" Twenty-five percent on or before the 15th day of the
fourth month of the period;

2. Fifty percent on or before the 15th day of the sixth
month of the period; and

3. The balance on or before the 15th day of the 12th
month of its current privilege period.

(c) When the tax liability for the preceding tax year is
$500.00 or less, a taxpayer may, in lieu of making the install-
ment payments otherwise required, discharge its entire
obligation with respect to estimating its tax by making a
single payment on or before the original due date for filing its
return. The single payment is 50 percent of the tax shown on
the face of its return. Such tax must be determined with
reference to the tentative return or final return which was

* filed or should have been filed on or before the original date

of such return. The single payment should be computed by

taking into account any payment which may have been made -

on the 15th day of the first month of its current tax year.

(d) For purposes of applying this rule, it is necessary that
the preceding tax year be a full calendar or fiscal year, or
where such return is for a short period of less than 12 months,
the actual tax liability for such short period must be divided
by the number of whole months covered by the return and
multiplied by 12 to impute a tax for a full calendar or fiscal
year. For the purpose of this computatlon a fraction of a
month is to.be dlsregarded

(e) A taxpayer shall be entitled to a credit in the amount of
the estimated tax payments made and shall be entitled to the
return of any amount so paid which is in excess of the total
tax payable under N.J.S.A. 54:10A-15(c) and N.J.A.C. 18:7-
3.

(f) Any amount overpaid and appearing on the face of the
return CBT-100 for the immediate preceding year may be
applied in lieu of any payment of estimated tax otherwise due
under this section where the taxpayer indicates on the face of
such return that it elects to have such overpayment so applied.
Such amount will be considered to be a payment of the first
installment of the estimated tax for the next succeeding year
unless the taxpayer designates otherwise on the face of the
return for the year in which the overpayment was made.

(2) The term “taxpayer” as used in this section is defined
at N.J.LA.C. 18:7-1.3 and includes corporations as defined in
N.J.S.A. 54:10A-4(c), investment companies, regulated in-
vestment companies, real estate investment trusts, financial
business corporations, banking corporations and savings
institutions. »

(h) The due date for any payment of estimated tax cannot
be extended.
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18:7-3.15

New Rule, R.1982 d.6, effective January 18, 1982.
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d).
Amended by R.1990 d.296, effective June 18, 1990.
See: 22 N.J.R. 1045(a), 22 N.J.R. 1946(a).
In (f): added last sentence. Added form number CBT-100.
Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).
See: 35 NJ.R. 1573(a).

In (a), substituted “privilege periods” for “accounting period” in the
introductory paragraph; added new (b); recodified former (b) through (g)
as (c) through (h); in new (g), substituted “savings institutions” for
“limited partnership associations”.

Adopted concurrent amendment, R.2003 d.370, effective August 22,

2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

18:7-3.14 Estimated payment for fourth quarter 2002

Notwithstanding contrary provisions of law, for the privi-
lege period of the taxpayer beginning in calendar year 2002,
an underpayment of the installment payment due on or before
the 15th day of the 12th month of the period exists if the
amount actually paid is less than the amount that would have
been paid if the taxpayer had paid 25 percent of its actual
liability for the current privilege period. The underpayment is
the amount of this difference.

Special new rule, R.2003 d.135, effective February 27, 2003 (to expire
August 26, 2003).
See: 35 NJ.R. 1573(a).
Adopted concurrent new rule, R.2003 d.370, effective August 22, 2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

18:7-3.15 Interest on underpayment of installment
payments

(a) N.J.S.A. 54:10A-15.4 imposes an addition to the tax on
the amount of the underpayment of any installment of esti-
mated tax by a corporation (with certain exceptions). This
addition to the tax is imposed irrespective of any reason for
the underpayment. The amount of the underpayment for any
installment date is the excess of:

1. The amount of the installment payment which would
be required to be paid if all installment payments were
equal to 90 percent of the tax shown on the return for the
accounting year or, if no return was filed, 90 percent of the
tax for that year, over

2. The amount, if any, of the installment paid on or
before the last day prescribed for such payment.

(b) Interest is determined at the annual rate referred to in
(c) below based upon the amount of the underpayment of any
installment of estimated tax for the period from the date such
installment was required to be paid until the 15th day of the
fourth month following the close of the tax year, or the date
such underpayment was received by the Director, whichever
is earlier. For purposes of determining the period of the
underpayment:

1. The date prescribed for payment of any installment
of estimated tax may not be extended; and

2. A payment of estimated tax on any installment date,
to the extent that it exceeds the amount of the installment
determined under (a)l above for such date shall be
considered a payment of any previous underpayment.

(c) The rate to be used in (b) above is an annual rate of
five percent above the prime rate, compounded daily from the
date the tax was originally due and payable until the date of
payment. On and after July 1, 1993, the rate is three percent
above the prime rate compounded annually. Each such
underpayment shall bear interest at the rate prescribed above.
The following is an example of underpayment interest com-
putation:

1. Assume the average predominant prime rate for
January 1, 1994 is six percent. Therefore, the applicable
interest on underpayment pursuant to this subsection is six
percent plus three percent or nine percent on the amount of
any underpayment of estimated tax due on or after April 1,
1994 but before July 1, 1994. The method prescribed for
computing the addition to the tax may be illustrated by the
following example:

i. A corporation reporting on a calendar year basis
estimated on its Statement of Estimated Tax for 1994,
estimated tax in the amount of $50,000. It made pay-
ments of $12,500 each on April 15, 1994, June 15, 1994,
September 15, 1994 and December 15, 1994. On April
15, 1995, it filed its tax return, CBT-100, showing a total
tax of $200,000. Since the amount of each of the four
installments paid by the last date prescribed for payment
thereof was less than 90 percent of the tax shown on the
return, the addition to the tax under this rule is
applicable and is computed as follows, assuming that no
exception applies:

Item (1) Tax on return for 1994.......... $200,000
Item (2)  Ninety percent of item (1) 180,000
Item (3) Amount of estimated tax required to be paid

on each installment date (25 percent of

$180,000).......ccmmirireceirireecee e 45,000
Item (4) Deduct amount paid on each installment

ALE cverereeeeeee e 12,500
Item (5) Amount of underpayment for each install-

ment date (item (3) minus item (4)) ....c.c........ $32,500
Item (6) Interest shall be charged on each underpay-

ment at the rate as prescribed in this sub-
section .

First installment: Interest period April 15, 1994 to April 15, 1995
Second installment: Interest period June 15, 1994 to April 15, 1995
Third installment: Interest period September 15, 1994 to April 15, 1995
Fourth installment: Interest period December 15, 1994 to April 15, 1995

(d) If there has been an underpayment of estimated tax as
of the installment date prescribed for its payment and the
taxpayer believes that one or more of the exceptions
described in (e) below precludes the imposition of the
addition to the tax, it should attach to its tax return, CBT-100,
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for the taxable year a Form CBT-160 showing the applica-
bility of any exception upon which the taxpayer relied.

(e) Exceptions to imposition of interest on underpayment
of an installment payment. The addition to the tax under this
rule will not be imposed for any underpayment of any install-
ment of estimated tax if, on or before the date prescribed for
payment of the installment, the total amount of all payments
of estimated tax made equalled or exceeded the amount
- which would have been required to be paid on or before such
date if the estimated tax were the least of the following
amounts:

1. An amount equal to the tax determined on the basis
of the tax rates for the taxable year but otherwise on the
basis of the facts shown on the return for the preceding
taxable year and the law applicable to such year. If the tax
rates for the current taxable year with respect to which the
underpayment occurs differ from the rates applicable to the
preceding taxable year, the exception will only apply to
installments due on or after the change in tax rates. If the
preceding return was a short period return filed pursuant to
NJ.A.C. 18:7-12, the tax computed on the basis of the
facts shown on such return for purposes of determining the
applicability of the exception shall be the tax appearing on
such short period return multiplied by 12 and then divided
by the number of whole months covered by such short
period return; or

2. An amount equal to 90 percent of the tax determined
by placing on an annual basis the taxable income and
taxable net worth for:

i.  The first three months of the taxable year, in the
case of the installment required to be paid in the fourth
month;

ii. FEither the first three months or the first five
months of the taxable year (whichever results in no
addition being imposed), in the case of the installment
required to be paid in the sixth month;

iii. Either the first six months or the first eight
months of the taxable year (whichever results in no
addition being imposed), in the case of the installment
required to be paid in the ninth month; and

iv. Either the first nine months or the first eleven
months of the taxable year (whichever results in no
addition being imposed), in the case of the installment
required to be paid in the twelfth month.

3. The tax so determined shall be placed on an annual
basis by first multiplying it by 12, and then dividing the
resulting amount by the number of months in the taxable
year.

New Rule, R.1982 d.6, effective January 18, 1982.
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d).
Amended by R.1984 d.322, effective August 6, 1984. -
See: 16 NJ.R. 1043(a), 16 N.J.R. 2152(b).
Section substantially amended.
Amended by R.1988 d.407, effective September 6, 1988.
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See: 19 N.J.R. 2255(b), 20 N.J.R. 2310(c).
Substantially amended (c).

Amended by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

18:7-3.16 Banking corporations and financial business
corporations

N.J.A.C. 18:7-3.13, 3.15, 11.12 and 13.6 apply to banking
corporations and financial business corporations. See
N.J.S.A. 54:10A-34 et seq. regarding their general taxability
under the Corporation Business Tax Act.

New Rule, R.1982 d.6, effective January 18, 1982.
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d).

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

18:7-3.17 Coordination of tax credits

(a) The priority of credits for a taxpayer under the Corpo-
ration Business Tax Act shall be the priority of statutory
credits set forth in this section.

1. The tax imposed for a fiscal or calendar accounting
year pursuant to section 5 of P.L. 1945, c. 162, shall first
be reduced by the amount of any credit allowed pursuant to
section 12 of P.L. 2000, c. 12 (N.J.S.A. 17B:32B-12)
(HMO Credit);

2. Then by the amount of any credit allowed pursuant
to section 3 of P.L. 1993, c. 170 (N.J.S.A. 54:10A-5.6)
(New Jobs Investment Tax Credit);

3. Then by any amount allowed pursuant to section 19
of P.L. 1983, c. 303 (N.J.S.A. 52:27H-78) (Enterprise Zone
Employee Tax Credit);

4. Then by any amount allowed pursuant to section 12
of P.L. 1985, c. 227 (N.J.S.A. 55:19-13) (Redevelopment
Authority Project Tax Credit);

5. Then by any amount allowed pursuant to section 42
of P.L. 1987, c. 102 (N.J.S.A. 54:10A-5.3) (Recycling
Equipment Tax Credit);

6. Then by any amount allowed under sections 3 or 4
of P.L. 1993, c. 171 (N.J.S.A. 54:10A-5.18 or 54:10-5.19)
(Manufacturing Equipment and Employment Investment
Tax Credit);

7. Then by any amount allowed pursuant to section 1
of P.L. 1993, ¢. 175 (N.J.S.A. 54:10A-5.24) (Research and
Development Tax Credit);

8. Then by any amount allowed pursuant to section 1
of P.L. 1993, c. 150 (N.J.S.A. 27:26A-15) (Commuter
Transportation Benefits);

i.  The credit permitted pursuant to section 1 of P.L.
1993, c. 150 (N.J.S.A. 27:26A-15) (Commuter Trans-
portation Benefits) shall be used to reduce taxes listed in
section 1 of P.L. 1993, c. 150 (N.J.S.A. 27:26A-15);

7-18
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9. Then by any amount allowed pursuant to section 3
of P.L. 1997, c. 349 (N.J.S.A. 54:10A-5.30) (Small New
Jersey Based High Technology Business Investment Tax
Credits);

10. Then by any amount allowed pursuant to section 1
of P.L. 1999, c. 102 (N.J.S.A. 54:10A-5 Note) (Neighbor-
hood and Business Childcare Tax Incentive Program);

11. Then by any amount allowed pursuant to section 3
of P.L. 2001, c. 415 (N.I.S.A. 52:27D-492) (Neighborhood
Revitalization State Tax Credit);

12. Then by any amount allowed pursuant to section 1
of P.L. 2001, c. 321 (N.J.S.A. 54:10A-5.31) (Effluent
Equipment Tax Credit);

13. Then by any amount allowed pursuant to section 56
of P.L. 2002, c. 43 (N.J.S.A. 52:27BBB-55) (Economic
Recovery Tax Credit);

14. Then by any amount allowed pursuant to section 1
of P.L. 2003, c. 296 (N.J.S.A. 54:10A-5.33) (Remediation
Credit);

15. Then by any amount allowed pursuant to Section 7
of P.L. 2002, c. 40 (N.J.S.A. 54:10A-5af)) (AMA credit);

16. Then by any amount allowed pursuant to Section 3
of P.L. 2004, c. 65 (N.J.S.A. 34:1B-114) (Business Reten-
tion and Relocation Assistance Grant Program);

17. Then by any amount allowed pursuant to Section 1
of P.L. 2005, c. 345 (N.J.S.A. 54:10A-5.39) (Film Produc-
tion Credit); and

18. Then by any amount allowed pursuant to section 1
of P.L. 2005, c. 318 (N.J.S.A. 54:10A-5.38) (Handicapped
Persons Sheltered Workshop Program).

(b) The total amount of the credits listed in this section that
are allowed against the tax imposed pursuant to section 5 of
P.L. 1945, c. 162 for the tax year shall not exceed 50 percent
of the tax liability otherwise due and shall not reduce the tax
liability to an amount less than statutory minimum provided
in subsection (e) of section 5 of P.L. 1945, c. 162.

(c) Any credit carryover should be taken in the manner set
forth in the section granting the relevant credit and should be
applied in the sequence that the credits are listed in (a) above.
If the credit carryover section is silent about whether a
carryover is allowed, no carryover is permitted.

(d) Corporate tax credits may not be used to decrease the
tax due calculated under the alternative minimum assessment.
N.J.S.A. 54:10A-5a.

New Rule, recodified from 18:7-3.20 by R.1995 d.459, effective August
21, 1995.

See: 27 N.J.R. 472(a), 27 N.J.R. 3207(a).
Former N.J.A.C. 18:7-3.17, Enterprise zone employees tax credit,

recodified to N.J.A.C. 18:7-3.20.

Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).
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See: 35 NJ.R. 1573(a).
Rewrote (a); added (d).
Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.
See: 35 NLJ.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.
Amended by R.2004 d.367, effective October 4, 2004.
See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a).
Amended by R.2007 d.285, effective September 4, 2007.
See: 39 NLJ.R. 762(a), 39 N.J.R. 3782(a).
Rewrote (a); in (b), substituted “c. 162” for “c.162” twice; and in (c),
substituted “is permitted” for “should be allowed”.

18:7-3.18 Recycling tax credit

(a) As used in this section:

“Cost of recycling equipment” means the “invoice cost” or
“purchase price” of the eligible equipment itself. The term
does not, for example, include peripheral or indirect costs as-
sociated with the purchase, installation or construction of the
eligible equipment. Ineligible costs include, but are not lim-
ited to, sales tax, shipping costs, design and engineering costs
and site preparation.

“Maximum yearly credit” means the maximum amount of
the tax credit allowable in a tax year.

“Qualified recycling equipment” means that recycling
equipment used in New Jersey which is certified in writing by
the Commissioner of the Department of Environmental Pro-
tection as qualified for the corporation business tax credit.

“Total credit allowable” means the total corporate tax
credit that a taxpayer can take on equipment certified by the
Department of Environmental Protection.

(b) A corporate taxpayer which purchases qualified recy-
cling equipment is entitled to a corporation business tax credit
equal to 50 percent of the cost of the certified equipment,
subject to the following limitations:

1. The taxpayer must receive certification from the
Commissioner of the Department of Environmental Protec-
tion prior to claiming the credit.

2. The maximum yearly credit shall not be more than
20 percent of the total credit allowable in any one given
full tax year.

3. The credit shall be based on amounts paid for the
equipment less the amount of any loan made pursuant to
section 36 of P.L. 1987, ¢.102 (N.J.S.A. 13:1E-96).

4. The credit allowable in a given tax year cannot ex-
ceed 50 percent of the tax liability otherwise due on that
return. See N.J.A.C. 18:7-3.17 for priority of tax credits.

5. The amount of the tax credit shall not reduce the tax
liability below the statutory minimum tax provided at
N.J.S.A. 54:10A-5(e).

(c) No tax credit may be taken by a taxpayer in the year
that the equipment is disposed of.
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* (d) The basis for computation of the tax credit amount is

cost exclusive of any loans received by the taxpayer pursuant

“to section 36, P.L. 1987, ¢.102 (N.J.S.A. 13:1E-96).

(¢) The tax credit shall be prorated based on months or the
-fraction thereof that the equipment is used in the state. The
base period for this proration is 12 months.

(f) Taxpayers who purchase qualified recycling equipment
and have unused credits on December 31, 1996 can carry
forward the tax credit to subsequent periods subject to the
limitations contained in (b)2, 3, 4 and 5 above.

(g) The equipment must be used in New Jersey during the
year to be eligible for the tax credit. '

Example: XYZ Corporatlon begins to use quahﬁed recy- .

cling equipment in this State on January 2, 1990. The cost of

 the equipment, excluding sales tax, shipping and installation,
is $100,000 and the taxpayer did not receive any loans from

" the recycling fund to help with the purchase of the equipment.

The taxpayer receives an enterprise zone employee tax credit -

of $5,000 and their corporate tax liability after the credit is
$30,000. The credit for the taxpayer is the lesser of $10,000
($100,000 cost x 50 percent (total credit allowable) x 20 per-
cent maximum yearly credit), or $15,000 (50 percent of the
tax liability after the enterprise zone tax credits). In this case
the allowable credit for XYZ Corporation is $10,000, the les-
ser of the two amounts. ’

(h) The Commissioner of the Department of Environmen-
tal Protection’s certificate and an affidavit from the taxpayer
‘representing use in New Jersey must be a part of the return
claiming any credit.

New Rule, R.1988 d.413, effectwe September 6, 1988
See: 20 N.J.R.48(b), 20 N.J.R. 2318(a).
Amended by R.1992 d.479, effective December 7, 1992.
See: 24 NJ.R. 2809(a), 24NJR. 4411(b).
(a): Added “Cost of recycling equipment”; (g): Added text to Ex-
ample.
. Amended by R.1995 d. 459, effective August 21, 1995.
See: 27 NJ.R. 472(a), 27NJR. 3207(a). - ’
In (b)4, added reference to N.J.A.C. 18:7-3.17 for pnonty of tax
.credlts

18:7-3.19 Smart moves for business program (formerly
employer trip reduction program) tax credit

“(a) Corporate taxpayers are allowed a credit under
N.J.S.A. 27:26A-15 for the cost of commuter transportation
~ benefits provided to employees. See N.J.A.C. 16:50-9 for in-
: formatlon on the tax credit. :

(b) For the purposes of verifying eligibility for the credit,
the Director of the Division of Taxation will compare the
claim with a list of those employers certified by the Commis-
sioner of the Department of Transportation or have registered
with the Department of Transportation or have an approved
compliance plan or an approved amended compliance plan. -
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(c) The tax -credit permitted by this section shall not ex-
ceed 50 percent of the taxpayer’s liability otherwise due and

shall not reduce the total tax liability below the statutory :

minimum.

(d) To claim the credit-, the taxpayer must complete Form
307 and attach it to the Corporation:Business ‘Tax return
(Form CBT-100 or CBT-100S) being filed.

‘ New Rule, R.1995 d.148, effective March 20, 1995.-

See: 26 N.J.R. 4976(a), 27 NJR. 1201(2).
Amended by R.1999'd.116, effective April 5, 1999.
See: 31 N.J.R. 266(b), 31 N.J.R. 893(a). -
In (a), changed N.J.A.C. reference; and in (b) deleted a former first
sentence.
Amended by R.2004 d.367, effective October 4, 2004..

“See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a).

Added new (c),‘ recodified former (c) as (d).

18:7-3.20 Enterprise zone .employe_es tax “c‘redits

See N.J.A.C. 18:7-3A for credits against the total tax ap-
_plicable for qualrﬁed busmesses” located within “urban en-
terprise zones.’

New Rule, R.1984 d.496, effective November 5, 1984.

See: 16 N.J.R. 1325(a), 16 NJR. -3057(a).

Recodified from 18:7-3.17 by R.1995 d.459, effective August 21, 1995.
See: 27 N.J.R. 472(a), 27 N.J.R. 3207(a).

Amended by R.2007.d.203, effective July 2, 2007.

See: 39 NLJ.R. 848(a), 39 N.J.R. 2540(b).

- Updated the N.J.A.C. reference, inserted a period followmg “zones”
and deleted the period followmg the closmg quotation mark at the end

18:7-3.21 Manufacturmg equlpment and employment
- investment tax credit

(a) The followmg words and terms, as used in this section,
shall have the following meanings unless the context clearly

indicates otherw1se

“Base year” means the tax year immediately preceding the
year in which a qualified investment was placed in service."

“Cost of qualiﬁed equipment” means, and is determined
according to, the followmg criteria:

1. With respect to self-constructed equ1pment the term
means the cost amount properly charged to the capital ac-

~ count for depreciation in accordance with the Federal in-
come tax law. This includes all charges incurred to produce
a part1cu1ar manufacturmg piece of equipment. Costs in-
clude engineering designs, drafting, and other consultations.
required, as well as the physical construction costs ‘as-

o sociated with the finished product.

2. With respect to purchased equlpment the term is
determined to be the net cost or net monetary consideration
provided for acquisition of title and/or ownership of the
subject property. : :

- - 3. With respect to equipment acquired by written lease,
the term is the minimum amount required by the agreement
to be paid over the term of the lease, provided that the

- minimum amount shall not include any amount required to

720
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be paid after the explratlon of the useful life of the equip-

ment. Property which a taxpayer leases, rents or llcenses to,
another person is not qualified equ1pment

4. The cost of qualrﬁed equlpment shall not include the
value of equipment given in trade or exchange for the
equ1pment purchased for business relocation or expansron

“Credit allowable” means the credit available after apply-

ing 11m1tat10ns listed under (b)21 and 11 below

“Credit avallable” means the- cred1t earned plus any unused
carryover from prior years.

“Credit earned” means the manufacturmg equlpment por-.

tion of the credit plus the employment 1nvestment portlon of
the credit in a given tax year. :

“Employee equival'ents” means the aggregate hours -of

qualified part-time employees who worked for the taxpayer -

for at least 20 hours per week for at least six months. This

amount is used to determine the total number of full-time =

employees and equivalents necessary when calculating the
employment investment portion of the credit. The employees

must be New Jersey residents domiciled.in this State who are

working at locatlons in New Jersey.

“Measurement year means the tax year immediately fol-
lowing the year in which a- quallﬁed mvestment was placed in
service.

“Placed in service,’ W1th respect to quahﬁed equlpment
means and occurs in the earlier of the following tax years: -

1. The tax year in which, under the taxpayer’s de-

preciation practice, the period for depreciation with respect '

to such property beglns or

2. The taxable year in which the property is placed ina
condition or state of readiness and ava11ab111ty for a spe-
cifically assigned function. ,

“Qualified equipment” means machinery, ,apparatus or
equipment acquired by purchase for use or consumption by
the taxpayer directly and primarily in the production of
tangible personal property by manufacturing, processing, as-
sembling or refining, as defined pursuant to N.J.S.A. 54:32B-
8.13a, hav1ng a useful life of four or more years, placed in
service in this State. Qualified equipment does not include

tangible personal property which the taxpayer contracts or

agrees to lease or rent to another person or licenses another

person to use. Lease renewals, subleases; or assignments shall

not be considered as quallﬁed equlpment See NJ A.C.
18:24-4.2.

“Useful life” used to dlstmgulsh three-year property from

all other property, is determined in accordance with section -

168 of the Federal Internal Revenue Code.
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(b) A corporate taxpayer that acquires qualified manufac-
_turing equlpment either by purchase or lease and/or has an
increase in New Jersey employees due to the equipment
- investment is entltled to a corporation business tax credlt

‘The credit earned ‘is subject to the followmg
hrmtatlons v

' ui. The manufacturmg equipment portlon is hrnlted’ '
to two percent of the cost of qualified equipment placed
- in sefvice up to a maximum credit-for the tax year of -
~ $1,000,000, provided that if a taxpayer has 50 or fewer
employees (an average number of full-time employees
~ ‘and full-time ‘employee equivalents of 50 or less) and -
- entire net income to be used as a measure of the tax
~ determined pursuant to N.J.S.A. 54:10A-6 of less than
. $5,000,000 for-the tax year, the taxpayer shall be
- - allowed a credit against the tax imposed pursuant to
N.J.S.A. 54:10A-5 in an amount equal to four percent of
the investment credit base of qualified equipment placed
. in service in the tax year, up-to a maximum-allowed
- credit for the tax year of $1 000, 000

ii. . The employment 1nvestment portion is 11m1ted to
three percent of the cost of qualified equipment, not to
exceed a maximum allowed amount of $1,000 multiplied -
- by the increase in the average number of qualified em-
ployees and/or employee equivalents. It is valid for each
of the two tax. years next succeedmg the tax year for
which the manufacturmg equlpment portion is allowed.

co20 The two portions combined plus any carryover (the _
. credit available as defined herem) is also subject to the fol-

low1ng 11m1tat10ns

i The arhount of the tax credlt shall not reduce the

tax liability below 50 percent of the tax liability other-
. wise due for any tax year or below-the statutory mini-
' mum tax provided at N.J.S.A. 54: lOA—S(e)

»ii. See N.JA.C. 18:7-3.17.

" (c) If'the total credit earned in the .Current or prior years is

" unused due to the limitations contained in (b)2i and ii above, ‘

the unused portion may be carried over to the seven tax years - '
succeeding the year in which the credit was earned

(d) The credlt assigned to property that has been d1sposed,

- of, or which ceases to be qualified equipment prior to the end

of its categorized useful life, should be redetermlned us1ng
the: ratros spec1ﬁed below: :

. ALL OTHER PROPERTY

THREE-YEAR PROPERTY
. Number of months qualified use . Number of months qualified use
: 36 . ) 60

. (e) Property  subject to lease agreements shall have a_
mlm_mum term of four years with a maximum not to exceed
20 years to be considered qualified equipment.

- 'Supp.'r9-4-0’77
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) -The followmg example illustrates the apphcatlon of the

~ credit:

Example: 1993 1994 1995 1996
- Cost of qualified equipment

- ‘placed in service None $3,000,000 $5,000,000 $1,000,000
Average employees and/or 7 .
employee equivalents 125 140 150 160

1994: XYZ Corporation places qualified manufacturing
equipment in service in New Jersey during 1994. The cost of
- the manufacturing equipment, excluding shipping and
installation, is $3,000,000. The taxpayer receives a recycling
equipment tax credit of $10,000 and its corporate tax liability
is $400,000. The manufacturing equipment portion of the

credit- is $60,000 ($3,000,000 cost x two percent, not to

exceed $1,000,000), and the employment -investment portion
is unavailable until the two years following placement of
equipment in service. Therefore, the credit is the lesser of
$60,000 or $190,000 (50 percent of the tax liability less the
recycling equipment credit). In this case the allowable credit
for XYZ Corporatlon is $60,000, the lesser of the two
amounts. :

1995: XYZ Corporation places additional qualified equip-
ment in service during 1995, which was acquired.through a
lease agreement. The lease agreement required $5,000,000 to
be paid-over the term of the lease. The.taxpayer is not eligible
for any other tax .credits, and its corporate tax liability is
$220,000. The manufacturing equipment portion of the credit
is. $100,000 ($5,000,000 total lease cost X two percent, not to
exceed $1,000,000). The employment investment portion is
$25,000 (150 measurement year average - 125 base year
average = average increase of 25-x $1,000, not to exceed
three percent of the cost of qualified equipment placed in
service in New Jersey in 1994). Therefore, the credit is the
lesser of $125,000 ($100,000- +- $25,000) or $110,000 (50
percent of the tax liability). In this case the allowable credit
for XYZ Corporation is $110,000, the lesser of the two
amounts. The difference between the total of the two credit

portions ($125,000) and the credit allowable ($110,000), or

$15,000 may be carried over for a maximum of seven years.

1996: Qualified equipment is placed in service during 1996
at a cost of $1,000,000. The taxpayer is not eligible for any
other tax credits, and its corporate tax liability is $350,000.
The manufacturing equipment portion of the credit is $20,000
(81,000,000 total lease cost x -two percent, not to exceed
$1,000,000). The employment investment portion is $45,000,
based on calculations for the 1994 and 1995 investments (150
measurement year average - 125 base year average = average
increase of 25 x $1,000 or $25,000 for the 1994 investment
AND 160 measurement year average - 140 base year average
= average increase of 20 x $1,000. or $20,000 for the 1995
investment). Therefore, the credit is the lesser of $80,000
($20,000 + $45,000 + $15,000 carryover from 1995) or
$175,000 (50 percent of the tax liability). In this case the
allowable credit for XYZ Corporation is $80,000, the lesser
of the two amounts: -

Supp..9-4-07
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New Rule, R.1995 d.460, effective August 21, 1995.

_See: 27 N.JR. 838(a), 27 N.J.R. 3208(a).

Amended by R.2007 d.284, effective September 4,2007.
See: 39 N.J.R. 844(a), 39 N.J.R. 3780(b). '
Rewrote (b)1i; and in (b)211 updated the N.J.A.C. reference. -

18:7-3.22. New jobs mvestment tax. credlt

€) Corporate taxpayers are allowed a credit agamst the
portion of the corporation business tax that is attributable to,
and the direct consequence of, the taxpayer’s quahﬁed invest-
ment in a new or expanded business facility in this State

‘which results in the creation of new _]ObS

- 1. For a small busmess taxpayer, as deﬁned in N.J.S. A

. 54:10A-5.5, at least five new jobs must be created. For any

other taxpayer, at least 50 new jobs must be created. The

median annual compensation for the new jobs must-be at

least $27,000, adjusted for inflation beginning January 1,
1994 as provided in. N.J.S.A. 54:10A-5.6e. Notice of the
adjustment shall be published in the New Jersey Register.
-The employer should rank the new employees by annual
compensation.. If the middle employee has compensation
less  than $27,000, the lowest ranking jobs: should be
deleted from the list until the median of the remaining list
is at least $27,000. (If there are an even number on the list,

~ the top half must be greater than $27,000.) The number of
employees on this revised list is the number of new jobs
created for purposes of this credit.

2. For privilege periods beginning on and after January

1, 2002, the -eligibility standards for the New Jobs
Investment Tax Credit Act have been expanded to include
small or mid-size business taxpayers. For tax year 2002
such taxpayers shall have annual payroll of $5,000,000 or
less .and annual gross receipts of not more than
$10,000,000. Such amounts will be adjusted annually for
inflation- commencing January 1, 2003 by an annual

. inflation adjustment factor, which prescribed amount shall
be rounded to the next lowest multiple of $50.00. “Annual

inflation adjustment factor” means the factor calculated by

dividing the consumer price index for urban wage earners
and clerical workers for the nation, as:prepared by the
United States Department of Labor for September of the
calendar year prior to the calendar year in which the tax
year begins, by that index for September of the calendar
year. two years prior to the calendar year in which the tax
year begins. '

i In addition for privilege periods beginning on
and after January 1, 2002, for eligible taxpayers the
. applicable new jobs factor for five new jobs is 0.01. For
each five additional new jobs over the additional five, up
to 100 total new jobs, the applicable new jobs factor of
0.01 shall be increased by adding to ‘it 0.01, up to a
maximum niew jobs factor 0.20.

- (b) The amount of the credit shall be determined by
multiplying the amount of the taxpayer’s qualified
investment, as defined in N.J.S.A. 54:10A-5.8, in property

Next Page is 7-22.1
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purchased for business relocation or éxpansion, as defined in
N.J.S.A. 54:10A-5.5, by the taxpayer’s new job - factor
determined under N.J.S.A. 54:10A-5.9.

1. The amount of the credit shall be taken over a five
year period, at the rate of one-fifth of the amount per
taxyear, beginning with the tax year in which the taxpayer
places the qualified investment into service or use in thls
State.

(c) The aggregate annual credit allowed for a tax year shall
be an amount equal to the sum of one-fifth of the allowable
credit for qualified investment placed into service or use
during a prior tax year, plus one-fifth of the allowable credit
for qualified investment placed into service or use during the
current tax year.

related person is liable, which is attributable to and the
direct result of the taxpayer’s qualified investment. Any
excess amount may not be carried forward.

(d) The credit shall only be applied against corporation

business tax liability attributable to, and the direct result of,
the taxpayer’s qualified investment. :

1. The amount of the credit shall not reduce the tax lia- -

bility by more than 50 percent of that portion of the tax-
payer’s tax liability otherwise due for all tax years which is
attributable to and the direct result of the taxpayer’s
qualified investment.

1. If the taxpayer’s liability for corporation business

‘tax, local property tax, and implicit property tax paid -

through rental or lease on property subject to local tax and -
for which taxes another party that is not a related person is
liable, are not solely attributable to the taxpayer’s qualified
investment, then the amount of such taxes so attributable
may be determined by multiplying the amount of tax due

under those tax acts for the tax year by the ratio of -
- compensation paid during the taxable year to all employees

of the taxpayer employed in New Jersey whose positions
are directly attributable to the qualified investment, to total
compensation paid during the taxable year to all employees

* - of the taxpayer employed in New Jersey.

2. The amount of the tax credit shall not reduce the tax

liability below the statutory mlmmum tax provided at
N.J.S.A. 54:10A-5.7b.

3. If the credit exceeds the limitations in (c) through
(c)2 above, the amount of credit remaining shall be
refunded to the taxpayer. The amount refunded to the
taxpayer shall not exceed 50 percent of the sum of the
amount of property taxes timely paid in the taxable year
pursuant to N.J.S.A. 54:4-1 et seq. and the amount. of
implicit property taxes paid through rent or lease payments
in respect of property taxable pursuant to N.J.S.A. 54:4-1
et seq., and for which taxes another party that is not a

Next Page is 7-23

2. Any credits allowable under N.J.S.A. 54:10A-5.3
(recycling tax credit), N.J.S.A. 52:27H-78 (urban enter-

* prise zone credit), and N.J.S.A. 55:19-13 (urban develop-
- ment corporation credit) shall be applied against and

7-22.1

reduce only the.amount of corporation business tax not
apportioned to the qualified investment under this act. Any
excess of those credits may be applied against the amount
of corporation business tax apportioned to the qualified
investment under this act that is not offset by the amount of
annual credit against the tax allowed under the act for the
tax year, unless their application is otherwise prohibited by

- the applicable credit statutes.
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(e) The unused portion of the credit shall be forfeited if the
property is disposed of prior to the end of its recovery period,
or ceases to be used in a new or expanded business facility,
except where the cessation is due to fire, flood, storm or other
casualty, pursuant to the provisions of N.J.S.A. 54:10A-5.10
and 5.11. Except when the cessation is due to fire, flood,
storm or other casualty, the taxpayer shall redetermine the
amount of credit allowed in earlier years pursuant to the cal-
culation under N.J.S.A. 54:10A-5.10b. The taxpayer shall
then file a reconciliation statement with its annual corporation
business tax return for the year in which the forfeiture occurs,
and pay any additional taxes owed due to the reduction of the
amount of credit allowable for such earlier years, together
with any penalty and interest for failure to pay any such tax as
provided in the State Tax Uniform Procedure Law.

1. If the average number of employees attributable to
the qualified investment falls below the minimum number
of new jobs created upon which the taxpayer’s annual
credit was based, the credit shall be redetermined and the
excess forfeited for the current tax year and for each
succeeding year pursuant to the calculations required under
N.J.S.A. 54:10A-5.10c.

(f) N.J.S.A. 54:10A-5.13 requires the taxpayer to make
written application to the Director of the Division of Taxation
for allowance of the credit. No prior approval will be required
if the return and Form 304 claiming the credit are filed on or
before the original due date of the return. However, the return
will be reviewed upon filing, and the Division will notify the
taxpayer if the credit is disallowed. If the taxpayer applies for
an extension to file Form CBT-100 or CBT-100S, a letter
application from the taxpayer requesting allowance of the
credit must accompany the request for extension, Form CBT-
200T. The recordkeeping requirements of N.J.S.A. 54:10A-
5.12 for qualified property must be followed.

EXAMPLE
New Jersey Investment Tax Credit Calculation

Corporation ABC in 1994 purchases and installs the
following at location D in New Jersey:

1. A newly constructed building for $1,000,000;
2. Equipment with three year life for $100,000;

3. Equipment with five year life for $200,000; and
4. An airplane for $100,000.

At location E in New Jersey, the corporation makes repairs
on existing facilities for $250,000.

At location F in New Jersey, the corporation purchases a
building, owned and used by an unrelated party, for
$500,000.

All locations are in New Jersey. None of the locations are
in an urban enterprise zone.

7-23

ABC in 1993 had 50 employees, all at location E, with an-
nual payroll of $2,000,000 and gross receipts of $5,000,000.
In 1994 ABC employs 120 people, 50 at location E, 65 at
location D, and five at location F, all with income above
$30,000, and has gross receipts of $10,000,000 and payroll of
$5,000,000. The 65 employees at location D are all newly
hired New Jersey residents with total compensation of
$3,000,000. The corporation business tax liability for ABC in
1994 is $10,000.

ABC should compute its 1994 New Jersey investment tax
credit this way: (Line reference numbers are to Form 304 (1-
95) New Jobs Investment Tax Credit.)

First, calculate the allowable investment base as follows:

Qualified investment:
line 4(a) with three year

life 0.35x $ 100,000= $ 35,000
line 4(b) with five year

life 0.70 x 200,000 = 140,000
line 4(c) with seven year

or more life 1.00 x 1,000,000 = 1,000,000
line 5 Sum of lines 4(a),

4(b), and 4(c) $1,175,000

The investment base is $1,175,000.

(The airplane purchase does not qualify; the repairs at loca-
tion E do not qualify; and the purchase of existing property at
location F does not qualify. See N.J.S.A. 54:10A-5.5 and
N.J.A.C. 18:7-3.22(b).)

Second, calculate the number of eligible new jobs created
as follows in order to arrive at the new jobs factor:

line 6(a) Average New Jersey employment for this

120

tax year
line 6(b) Average New Jersey employment for last 50

tax year
line 6(c) Subtract line 6(b) from line 6(a) 70
line 6(d) Divide line 6(a) by 2 60
line 6(e) Number of eligible new jobs 65
line 6(f) Smaller of 6(c), 6(d), or 6(e) 60
line 7(a) Divide line 6(f) by 50 with no remainder 1
line 7(b) Multiply line 7(a) by .005 .005
line 7(c) Enter the smaller of .10 or line 7(b) .005

(The number of eligible jobs is limited to 60, one-half total
employment. ABC is, with $10,000,000 in gross receipts, not
a small taxpayer in 1994.)

The new jobs factor is .005.
Third, calculate the maximum annual credit:

line 8 Multiply line 7(c) x line 2 x .2

.005 x $1,175,000 x 2= $1,175
line 9 Qualified investment from prior two years 0
line 10 Aggregate Annual Credit:

(Sum of lines 8, 9(a), 9(b), 9(c), and 9(d)) $1,175

Supp. 5-5-08
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Fourth, calculate tax attributable to new investment which
is eligible to be offset by the credit (which is proportional to
compensation of new employees relative to all employees).

line 11 Compensation of all new jobs in New $3,000,000
Jersey attributable to the qualified investment

line 12 Total compensation of all employees in $5,000,000
New Jersey

line 13 Divide line 11 by line 12 .60

line 14 Enter tax liability from front page of CBT

line 15 Multiply line 13 by line 11 CBT-100 page 1 6,000
Fifth, arrive at the allowable credit:

line 16 Multiply line 15 by 50 percent $3,000

line 17 Enter the smaller of line 10 or line 16 1,175

New Rule, R.1995 d.461, effective August 21, 1995.

See: 27 N.J.R. 840(a), 27 N.J.R. 3209(a).

Administrative correction.

See: 27 N.J.R. 4908(a).

Public Notice: Inflation adjustments.

See: 27 N.J.R. 4921(a).

Public Notice: Inflation adjustments.

See: 29 N.J.R. 708(a).

Public Notice: Inflation adjustments.

See: 30 N.J.R. 1330(c).

Public Notice: Inflation adjustments.

- See: 31 NJ.R. 1112(a).

Public Notice: Inflation adjustments.

See: 32 N.J.R. 1087(b).

Public Notice: Inflation adjustments.

See: 33 N.J.R. 903(a).

Public Notice: Inflation adjustments.

See: 34 N.J.R. 1057(a).

Public Notice: Notice of Corporation Business Tax;
Investment Tax Credit Revised Inflation Adjustment.

See: 35 N.J.R. 280(a). ‘

Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).

See: 35 N.J.R. 1573(a).
In (a), added 2.

Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

Petition for Rulemaking.

See: 36 N.J.R. 589(b).

Public Notice: Notice of Inflation Adjustments.

See: 37 N.J.R. 1895(b).

Public Notice: Division of Taxation: Corporation Business Tax; New
jobs investment tax credit: inflation adjustments.

See: 38 N.J.R. 1477(a).

Public Notice: Notice of inflation adjustments.

See: 39 N.J.R. 1827(a).

Public Notice: Notice of inflation adjustments.

See: 40 N.J.R. 2296(b).

New Jobs

18:7-3.23 Research credit

(a) A taxpayer shall be allowed a credit against its corpo-
ration business tax liability in an amount equal to 10 percent
of the excess of the qualified research expenses for the fiscal
or calendar accounting year over the base amount, and 10
percent of the basic research payments determined in accor-
dance with IRC Section 41 as in effect on June 30, 1992,

Supp. 5-5-08

provided that IRC Section 41(h) relating to termination of the
availability of the credit in 1995 shall not apply.

(b) For purposes of this section, the term “qualified re-
search expenses” means the sum of the following amounts
which are paid or incurred by the taxpayer during the taxable
year in carrying on any trade or business of the taxpayer:

1. In-house research expenses; and
2. Contract research expenses.

(c) In general, the term “in-house research expenses”
means:

1. Any wages paid or incurred to an employee for
qualified services performed by such employee;

2. Any amount paid or incurred for supplies used in the
conduct of qualified research; and

3. Under Federal regulations prescribed, any amount
paid or incurred to another person for the right to use
computers in the conduct of qualified research.-

i.  Paragraph (c)3 above shall not apply to any
amount to the extent that the taxpayer (or any person
with whom the taxpayer must aggregate expenditures
under subsection IRC 41(f)(1)) receives or accrues any
amount from any other person for the right to use
substantially identical personal property.

(d) “Qualified services” means services consisting of en-
gaging in qualified research, or engaging in the direct super-
vision or direct support of research activities which constitute
qualified research. If substantially all of the services per-
formed by an individual for the taxpayer during the taxable
year consists of engaging in qualified research or engaging in
the direct supervision or direct support of research activities
which constitute qualified research, the term “qualified ser-
vices” means all of the services performed by such individual
for the taxpayer during the taxable year.

(e) The term “supplies” means any tangible property other
than:

1. Land or improvements to land; and

2. Property of a character subject to allowance for
depreciation.

(f) The term “wages” means:

1. In general, the term “wages” has the meaning given
such term by IRC Section 3401(a).

2. For self-employed individuals and owner-employ-
ees, in the case of an employee (within the meaning of IRC
Section 401(c)(1)), the term “wages” includes the earned
income (as defined in IRC Section 401(c)(2)) of such
employee.

7-24
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3. Exclusion for Wag_es ‘to which targeted job’s‘ credit -
applies, the term ° wages shall not include any amount -

taken into account- in determmmg the targeted ]obs credrt
under IRC Sectron 51(a)

(g) In general the term ° contract research. expenses

means 65 percent -of any amount -paid or incurred by the

taxpayer to any person (other than an employee of the
taxpayer) for qualified research.

1. If any contract research eXpenses:paid or incurred

during any taxable year are attributable to qualified re-

“search to be conducted after the close of such taxable

year, such amount shall be treated as paid or incurred

during the period during whrch the quahfred research is

conducted

(h) Trade or business requirement may be drsregarded-
for in-house research expenses of certain start-up ventures.
In the case of in-house research expenses, a taxpayer ‘shall -

be treated as meeting the trade or business requirement of
(b) above if, at the time such in-house. research expenses are

paid or incurred, the prmcrpal purpose of the taxpayer in

making such expenditures is to use the results of the re-

search in the actrve conduct of a future trade or busrness

1. Ofthe taxpayer or

2. Of one or more other persons who with the taxpay-‘ '

er are treated as a smgle taxpayer under IRC subsection

41(B)(1).

(i) ..Base amount requirements are as foIIOWS'

1. In general, the term “base amount” ‘means the "

product of:

i. The ﬁxed-base p.ercentage;» and '

ii. The average annual gross receipts of the taxpayer
for the four taxable years preceding the taxable year for
which the credit is being deterrmned (heremafter re- ‘

ferred to as the “credit year”). -

2. Inno event shall the base amount be less than 50
percent of the quahfled research expenses for. the credlt ‘

year.

Next Page is l7-27‘
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3. Fixed-base percentage requirements are as follows:

i. Except as otherwise provided in this paragraph,
the fixed-base percentage is the percentage which the

aggregate _qualified research expenses of the taxpayer ‘j k

for taxable years beginning after December 31, 1983,

and before January 1, 1989, is of the aggregate gross

recelpts of the taxpayer for such taxable years.

ol Start—up compames shall comply with the follow- ‘

(1) For taxpayers to which this subparagraph ap- -
plies, the fixed-base percentage shall be determined

- under this subparagraph if there are fewer than three

_ taxable years beginning after December 31, 1983, and
before January 1, 1989, in which the taxpayer had
-both gross r"eceipts and qualified research expenses. -

(2) In a case to whrch this subparagraph applles,
the fixed-base percentage is: .

(A) Three percent for each of the taxpayers )
first five taxable years beginning after December
31, 1993, for Wthh the taxpayer has quahfied
.research expenses '

B) In the case_‘of the ta_xpayer’s _sixth 'such'
taxable year, one-sixth of the percentage which the
'aggregate qualified research ‘expenses of the tax-
~ payer for the fourth and fifth such taxable years is
of the aggregate gross recelpts of the taxpayer for
* such years; . :

(C) In the case of the’ taxpayers seventh such
taxable year, one-third of the percentage which the

" aggregate quahfred research expenses of the tax-
payer for the fifth and sixth such taxable years is of

the . aggregate gross recelpts of the taxpayer for ‘

- such years;

(D) In the case of the taxpayers erghth ‘such
taxable year, one-half of the percentage which the ,
aggregate qualified research expenses of the tax-
payer for the fifth, sixth, and seventh such taxable

. years is of the -aggregate gross receipts of the -
* taxpayer for such years; r

~Supp. 5-16-05 y
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(E) In the case of the taxpayer’s ninth such
taxable year, two-thirds of the percentage which
the -aggregate qualified research expenses of the
taxpayer for the fifth, sixth, seventh, and eighth
such taxable years is of the aggregate gross receipts
of the taxpayer for such years;

(F) In the case of the taxpayer’s tenth such
taxable year, five-sixths of the percentage which
the aggregate qualified research expenses of the
taxpayer for the fifth, sixth, seventh, eighth, and
ninth such taxable years is of the aggregate gross
receipts of the taxpayer for such years; and

(G) For taxable years thereafter, the percentage
which the aggregate qualified research expenses for
any five taxable years selected by the taxpayer from
among the fifth through the tenth such taxable
years is of the aggregate gross receipts of the
taxpayer for such selected years.

(3) The Director may in future prescribe rules
providing that de minimis amounts of gross receipts
and qualified research expenses shall be disregarded
under (i)3ii(1) and (2) above.

iii.  In no event shall the fixed- base percentage ex-
ceed 16 percent. ‘

iv. The percentages determined under (i)3i above
shall be rounded to the nearest %wth of one percent.

4. Consistent treatment of expenses is required. Not-
withstanding whether the period for filing a claim for
credit or refund has expired for any taxable year taken
into account in determining the fixed-base percentage, the
qualified research expenses taken into account in comput-
ing such percentage shall be determined on a basis consis-
tent with the determination of qualified research expenses
for the credit year.

i. The Director may in future prescribe rules to
prevent distortions in calculating a taxpayer’s qualified
research expenses or gross receipts caused by a change
in accounting methods used by such taxpayer between
the current year and a year taken into account in
computing such taxpayer’s fixed-base percentage.

5. For purposes. of this subsection, gross receipts ‘for
any taxable year shall be reduced by returns and allow-
ances made during the taxable year. In the case of a
foreign corporation, there shall be taken into account only

~ gross receipts which are effectively connected with the

‘conduct of a trade of business within the United States. -

() Qualified research, for purposes of thls subsection, is
defined as follows:

1. The term “qualified research™ means research:

i. With respect to which expenditures may be:treat--

ed as expenses under IRC section 174;

7-27

ii. ‘Which is undertaken for the purpose of discover-
mg information

(1) ‘Which is technological in nature; and

(2) The application of which is intended to be
useful in the development of a new or improved
business component of the taxpayer;

iii. - Substantially all of the activities of which consti-
tute elements of -a process of experimentation for a
purpose described in (j)3 below; and -

iv. ‘Does not include any activity described in (j)4
below. ,

2. For purposes of this subsection, the following tests
shall be applied separately to  each business component: -

i. In general, paragraph (j)1 above shall be applied
separately with respect to each business component of
the taxpayer.

ii. The term “business component” means any
product, process, computer software, technique, formu-
la, or invention which is to be:

(1) Held for sale, lease, or license; or

(2) Used by the taxpayer in a trade or business of
the taxpayer.

iii. Any plant process, machinery, or technique for
commercial production of a business component shall
be treated as-a separate business component (and not
as part of the ‘business component being produced).

3. For purposes of -(j)liii above, the following are
purposes for which research may qualify for credit:

i. In general, research shall be treated as conducted -
for a purpose described in this paragraph if it relates to:

(1) A new or improved function;
(2) Performance; or
~(3) Reliability or quality.

“il. ‘Research shall, in no event, be :treated as .con--
ducted for a purpose described in this paragraph if such
research relates to style, taste, cosmetic, or seasonal
design factors.

4.  The term “qualified research” shall ﬁ'ot include, nor
shall credit be allowed for, any of the following:

‘i. Research after commercial production, that  is,
any research conducted after the beginning of commer-
cial production of the business component;

ii. Adaptation of existing business components, that
is, any research related to the adaptation of an e)nstmg
business component to a particular customer s require-
ment or need;

iii. Duplication of existing business component, that
is, any research related to the reproduction of an’

Supp. 10-4-04 "



ﬂ 18:7-3.23

existing busmess component (in whole or in part) from

a physical examination of the business component itself
or from plans, blueprints, detailed specifications, or

publicly available mformatlon with respect to such busi-

ness component
iv. Surveys, studies, or similar activities as follows:
(1) Efficiency survey(s);

(2) Activity relating to management function or
technique;

(3) Market research, testing, or development (in-
cluding advertising or promotions);

(4) Routine data collection; or

(5) Routing or ordinary testing or- mspectnon for

quahty control;

-v. Except to the extént provided in rule, any re-
search with respect to computer software which is
developed by (or for the benefit of) the taxpayer pri-
manly for internal use by the taxpayer, other than for
use in:

) An activity which constltutes qualified research
(determmed with regard to this subparagraph); or

@A production process with respect to which the

requirements of (j)1 above are met;

- vi. Foreign research, that is, any research conducted

outside the United States; .

vii. Any research in the social sciences, arts, or
humanities; or . :

' viii. Funded research, that is, any research to the
.extent funded by any grant, contract, or otherwise by

~ another person (or governmental entity).

- (k) Credit allowable with respect to certain payments to

qualified organizations for basic research shall be as follows:

1. In general, in the case of any taxpayer who makes

- basic research payments for any taxable year;

i. The amount of basic research payments taken

~ into account under (k)2 below shall be equal to the

excess of such basic research payments, over the quah-
fied orgamzatlon base period amount.

id. That portxon of such basxc research - payments
which does not exceed the qualified organization base
period amount shall be treated as contract research
expenses for purposes of this paragraph.

2. Basic research payments shall be defined, for pur--

poses of this subsection, as follows:

Supp. 10404 : ‘ 7-28
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i. In general, the term “basic research payment”

means, with respect to any taxable year, any amount -

paid in cash during such taxable year by a corporation

to any qualified organization for basic research but only .

-ifs

(1) Such payment is pursuant to a written agree-
ment between such corporauon and such quahfted
organization; and

(2) Such basic research is to be performed by such
qualified organization. :

ii. In the case of a qualiﬁed organization described
in (k)6iii or iv below (k)2i(2) above shall not apply..

3. For purposes of this subsection, the term “qualified
organization base period amount” means any amount
equal to the sum of the minimum basic research amount,
plus the maintenance-of-effort amount.

4. Concerning the minimum basic research amount, -
for purposes of this subsection: ‘

i. -In general, the term “minimum basic research
amount” means an. amount equal to the greater of:

(1) One percent of the average of the sum of
amounts paid or incurred during the base penod for:

(A) Any in-house research expenses; and
(B) Any contract research expenses; or

(2) The amounts treated as contract research ex-
- penses during the base period by reason of this

subsection (as in effect during the base period).

ii. - Except in the case of a taxpayer which was in

_ existence during the taxable year (other than a short

taxable year) in the base period, the minimum basic

research amount for any base period shall not be less

than 50 percent of the basic research payments for the

taxable year for which a determination is being made
under this subsection. ‘ :

5. Concermng the mamtenance of effort amount, for-

purposes of this subsection:.

i. In general, the term “maintenance-of-effort”
amount means, with respect to any taxable year, an

amount equal to the excess (if any) of an amount equal
to: the average of the nondesignated university contri-

" butions paid by the taxpayer during the base period,
multiplied by the cost-of-living adjustment for the cal-

endar year in which such taxable year begins, over the
~amount of nondesignated university contributions pald
: by the taxpayer during such taxable year.

ii. Nondesignated university contnbutlons,’ for pur-
poses of this paragraph, means any amount paid by a

below:

taxpayer to.any quahfned organization descnbed in (k)6i
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(1) For which a deduction was allowable under

S IRC section 170; and
‘ (2) In which was not taken into account:

(A) In computing the amount of the credit un-
der this provision (as in effect during the base
period) during any taxable year in the base period;
or

'(B) As a basic research payment for purposes of
this section.

iii. Cost-of-living adjustment shall be defined as fol-
lows: '

(1) In general, the cost-of-living adjustment for
any calendar year is the cost-of-living adjustment for
such calendar year determined under IRC section
1(£)(3), by substituting “‘calendar year 1987 for *“cal-
endar year 1989” in subparagraph (B) of Code Sec-
tion 1(f)(3).

(2) If the base period of any taxpayer does not end

in 1983 or 1984, IRC section 1(f)(3)(B) shall, for
purposes of this paragraph, be applied by substituting

the calendar year in which the base period ends for ..

1989. Such substitution shall be in lieu of the substi-
tution under (k)5Siii(1) above.

6. For purposes of this subsection, the term “qualified
organization” means any of the following organizations:

( > i. Educational institutions, that is; any educational
— organization which: :

(1) Is an institution of higher education (within
the meaning of IRC section 3304(f)), and

(2) Is described in IRC section 170(b)(1)(A)(ii).

ii. Certain scientific research organizations, that is,
any organization not described in' (k)6i above which:

(1) Is described in IRC section 501(c)(3) and is

exempt from tax under IRC section 501(a);

-(2) Is orgamzed and operated primarily to conduct
scientific research; and : ‘

(3) Is not a private foundation. ;
iii. Scientific tax-exempt organizations, that is, any
organization which: .
(1) Is described in:
(A) IRC sectxon 501(c)(3) (other than a private
foundation); or
(B) IRC section 501(c)(6); v
(2) Is exempt from tax under section IRC 501(a);

(3) Is organized and operated primarily to pro-
mote scientific research by qualified organizations
described in subparagraph i pursuant to written re-
search agreements and

@
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(4) Currently expends:
(A) Substantially all of its funds; or

(B) Substantially all of the basic research pay-
ments received by it, for grants to, or contracts for
basic research with, an organization described in
(k)6i above.

iv. Certain grant organizations, that is, any organi-
zation not described in (k)6ii or iii above which:

(1) Is described in IRC section :501(c)(3) and is
exempt from tax under IRC section 501(a) (other
than a private foundation);

- (2) Is established and maintained by an organiza-
tion established before July 10, 1981, which meets the
requirements of (k)6iv(1) above;

(3) Is organized and operated exclusively for the
purpose of making grants to organizations described
in (k)6i above pursuant to written research agree-
ments for purposes of basic research; and 3

(4) Makes an election, revocable only with the
consent of the U.S. Secretary of the Treasury, to be.
treated as a private foundation for purposes of U.S.
Code Title 26 (other than IRC section 4940, relating
to excise tax based on investment income).

(/) Definitions and special rules shall be as follows:

1. The term “basic research” means any original in-
vestigation for the advancement of scientific knowledge

‘not having a specific commercial objective, except that

such term shall not include:

i. Basic research conducted outside of the Umted
States; .or

ii. Basic research in the socnal sciences, arts, or
humanities.

2." The term “base period” means the three—taxable-‘
year period ending with the taxable year immediately
preceding the first taxable year of the taxpayer beginning
after December 31, 1983.

- 3. For purposes of determining the amount of credit
allowable under subsection (k)1 above, for any taxable
year, the amount of the basic research payments taken
into account under subsection (k)2 above:

i. Shall not be treated -as qualified research ex-
penses under (k)1i above; and

ii. Shall not be included in the. computatlon of base
amount under (k)1ii above.

4. - For purposes of applying (b) above to this subsec-
tion, any basic research payments shall be treated as an
amount paid in carrying on a trade or business of the

" taxpayer in the taxable year in which it is paid (without

regard to the provisions of (g)1 above).

Supp. 10-4-04
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5. The term “corporation” shall not include:
i. An'S corporation;

ii. A personal holding company (as defined in IRC
- section 542); or

iii. A service orgamzatron (as defmed in IRC sec-
tion 414(m)(3)).

(m) For Special Rules, see IRC section 41(f).

(n) Notwithstanding any provision in this section to the
contrary, other than calculations made pursuant to (u)
~ below, a credit can be claimed for only those research
- activities that are performed in New Jersey.

- (0) Notwithstanding any provision in this section to the

contrary, a credit for increased research activities is allowed
based on qualified expenditures made in taxable years be-
ginning on and after January 1,1994.

(p) The filing of a consolidated tax return bya controlled

group of corporatrons shall not be permitted.

(q) Section references are to the Internal Revenue Code,
unless otherwise noted.

- (r) The research credit shall be lgenerallyv allowed for

-qualified research. Qualified research is that which is limit-

ed to scientific experimentation or engineering activities
~ designed to aid in the development of a new or improved
product, process, technique, formula, invention, or computer
software program held for sale, lease, or license, or used by
the taxpayer in a trade or business. - For in-house research
expenses, this trade or business requirement will be met if
the principal purpose for conducting the research is to use
- the results of the research in the active conduct of a future
trade or-business. The research credit shall generally not
‘be allowed for the following types of activities:

1. Research conducted after the begmmng of com-
mercial production;

2. ‘Research adaptmg an existing product or process to

a partrcular customer’s need;
3 Duplication of an existing product or process;
4. Survey or studies;

‘5. Research relatmg to certam mternal -use computer .

’ software,

6. Research conducted outside the State of New Jer-
-8€y;

7. Research in the social»sciences, a_rts, or humanities;
or

8. Research funded by another person (or government _

- entity.)

- (See IRC Section 41 and regu-lations thereunder for other
 definitions and special rules concerning the research credit )

- (s) The research and expendtture tax credit is determrned ‘

"~ as follows

" Supp. 10-4-04

- sponding years in  question.

1." First, calculate fixed-base percentage. Fixed-base
percentage is the percentage which the aggregate quali-
fied research expenses of the taxpayer for taxable years
beginning after December 31, 1983 and before January 1,
1989 is of the aggregate gross receipts of the taxpayer for

-such taxable years.

- Examplc: Ycar » Qualificd Rescarch Expenses - Gross Receipts
. 1984 2,000.000 $ 10,000,000

1985 4,000,000 , 15.000.000
1986 6.000.000 © 20,000,000
1987 : 8,000,000 30,000,000
1988 10,000,000 25,000,000
. Total -$30,000,000 - $100,000,000
- $.30.000000 - = . 3% fixed basc pereentage
$100,000,000

2. Next, compute the base amount. The base amount
is the average gross receipts of the taxpayer for the four
taxable years preceding the taxable year for which the
-credit is being determined (credit year) multiplied by the
fixed base percentage. '

- Example: . 0 Year . Gross Receipts
‘ : A 1990 $ 25,000,000 -
1991 20,000,000

1992 . 35,000,000

1993 30.000,000

Total’ o © - $120,000,000

) divided by 4 =

Average Gross Receipts $_30.000,000

Fixcd Basc Percentage X 3%

Basc Amount ~§ 900,000

3. Then, -compute current qualified research expenses.

Rcscarch Tax Credit

Total Costs .
Incurred MA&\M&'&S
Wages $ 750,000 $ 500,000
- Supplics 250,000 250,000 .
Depreciation 100,000 0
Overhead ) o 25000 250000
Total ’ $1,350,000 $1,000,000
‘Then compute the rcscarch tax credit.
Current year qualified rescarch mrpcnscs $1,000,000
Less: Basc Amonm £.900.000)
Total i ch $ 100,000
Research tax credit % - ) —x10% -
' New Jerscy rescarch tax credit 7 $ 10,000

‘-'(t) Credit for mcreased research activities shall ‘take pri-
ority as specified by N.J.S.A. 54:10A-5.24b. If any amount
of property or expenditures is included in the calculation of

the research credit, or for which a credit is allowed, then-no .

such amounts can be allowed for the recycling credit, manu-
facturing and employment rnvestment credrt, and the new

~ jobs credit.

(u‘) If taxpayer has research within and outsidev New

Jersey and cannot determine the amount of New Jersey

qualified research expenses for the period beginning after

December 31, 1983 and before January 1, 1989, calculate
-the amount to be used in the numerator of the ratio to

arrive at the fixed base percentage as follows: take the

figure for qualified research and development  expenses
“everywhere for the period and multiply it by the average of

the average of the payroll fraction and the property fraction
used on. the corporatron business tax returns for the corre-

numerator of a fraction whose denominator is taxpayer’s
aggregate gross receipts everywhere for the period.

7-30
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(V) Any Federal deduction under IRC Section 174 will be
the same for New Jersey purposes, since there is no New
Jersey provision for a separate modlﬁed state tax credit
amount under such circumstances.

(w) For privilege - penods begmmng before January 1,
2012, the credit allowable. in any given privilege period can-
not exceed 50 percent of the tax liability otherwise due on the
return and cannot reduce the tax liability to an amount less
than the statutory minimum provnded in N.J. SA 54:10A-

5(e).

(x) For privilege periods begmnmg on or after January 1,
2012, the credit allowable in any given privilege period can-
not reduce the tax liability to any amount less than the statu-
tory minimum provided in N.J.S.A. 54:10A-5(¢).

(y) The amount of the tax year credit allowable which
cannot be applied for the tax year due to certain limitations
may be carried over; if necessary, to the seven accounting
years following a credlt’s tax year

(2) Credits allowable shall be applied in the order of the
credits’ tax years.

New Rule, R.1995 d.462, effective August 21, 1995.
See: 27 N.J.R. 842(a), 27 N.J.R. 3210(a). :
Administrative correction.
See: 28 N.I.R. 4509(a).
Amended by R.2012 d.111, effective June 4, 2012,
See: 44 NJ.R. 142(a), 44 N.J.R. 1727(a).

Rewrote (w) and (x).

18:7-3.24 Efﬂdent equipment tax credit

(a) As used in this section, the following ferms‘ shall have
the following meanings: '

“Cost of the cemﬁed equipment” means the “invoice cost”
or “purchase price” of the eligible equipment itself. The term

does not, for example, include peripheral or indirect costs.

associated with the purchase, installation or construction of
the eligible equipment. Ineligible costs include, but are not
limited to, sales tax, shipping costs, des1gn and engineering
costs and site preparation,

“Maximum yearly credit” means the maximum amount of
the tax credit allowable in a tax year.

“Qualified treatment or conveyance equipment” means that
equipment used exclusively in New Jersey which is certified
in writing by the Commissioner of the Department of En-
vironmental Protection as equipment for the treatment or

transport of wastewater effluent that is qualified for the

corporation business tax credit.

“Total credit allowable” means the total corporation busi-
ness tax credit that a taxpayer can take on equipment certified
by the Department of Environmental Protection.

(b) A corporate taxpayer that purchases qualified treatment
or conveyance equipment is entitled to a corporation business
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tax credit. equal to 50 percent of the cost of the certified
equ1pment subJect to the following limitations:

1. The taxpayer must receive certification ﬁ'om the
Commissioner of the Department of Environmental Protec-
tion prior to claiming the credit. :

2. The maximum yearly credit shall not be more than
20 percent of the total credit allowable in any one given
full tax year.

3. The credit shall be based on amounts paid for the
equipment less the amount of any loan made pursuant to
section 36 of P.L. 1987, ¢.102 (N.J.S.A. 13:1E-96).

4. The credlt allowable in a given tax year cannot ex-
ceed 50 percent of the tax liability otherwise due on that
return. See N.J.A.C. 18:7-3.17 for priority of tax credits.

5., The amount of the tax credit shall not reduce the tax
liability below the statutory minimum tax provided at
N.J.S.A. 54:10A-5(e). .

(c) Unused credit amounts may be carried forward for use

~ in future pr1v1lege periods.

(d To cla1m the credit, the taxpayer must complete Form
312 and attach it to the Corporation Business Tax return
(Form CBT-100 or CBT-100S) being filed. A copy of the
determination of environmentally beneficial operation issued
by the Department of Environmental Protection, along with
an affidavit affirming that the equipment will only be used in
New Jersey, must be filed with the tax return.

New Rule, R.2004 d.367, effective October 4, 2004.
See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a).

A18:7'->3.25 Economic recovery tax credit

(a) As used in this section, the following words and terms
shall have the following meanings:

“Credit year one” means the first 12 calendar months
following initial or expanded operations at a location within a
qualified municipality pursuant to N.J.S.A. 52:27BBB-1 et
seq. -

“Credit year two” means the 12 calendar months following
credit year one.

“Employee of the taxpayé‘r” does not include an individual
with an ownership interest in the business, that individual’s
spouse or dependents, or that 1nd1v1dual’s ancestors or de-
scendants:

“Full-time' position” means a. position filled by an em-
ployee of the taxpayer for at least 140 hours per month on a
permanent basis, which does not include employment that is
temporary or seasonal.

“Full-time position equivalent” means the combined hours
of the part-time positions filled by employees of the taxpayer,
amounting to the requirement for “full-time position,” 140

Supp. 6-4-12
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hours per month on a permanent basis, not including employ-
ment that is temporary or seasonal. Example: Taxpayer em-
ploys two employees in part-time positions, working 20 hours

per week for at least three months during the credit year. The -

total hours worked per month by the two employees is 160
hours (20 hours per week, 80 hours per month, for each of
two total employees for a total of 160 hours). The taxpayer-
 employer, therefore, has one “full-time position equivalent,”
because the taxpayer-employer has two part-time positions
that have a total of at least 140 hours. The “full-time position
equivalent” qualifies for the credit. -

“New full-time position” means a position that did not
“exist prior to credit year one. New full-time positions shall be
‘measured by the increase, from the 12-month period preced-

ing credit year one to the measured credit year, in the average
number of full-time positions and full-time position equiva-
lents employed by the taxpayer at the location within a qual-
ified municipality pursuant to N.J.S.A. 52:27BBB-1 et seq.

If employees of the taxpayer fill part-time positions, the
hours of the part-time positions filled by the employees shall
be aggregated to determine the number of full-time posmon
equivalents.

“Part-time position” means a position filled by an em-
ployee of the taxpayer for at least 20 hours per week for at
least three months during the credit year.

“Qualiﬁed municipality” means, pursuant to N.J.S.A.
52:27BBB-3, a municipality: .

1. That has been subject to the supervision of a
financial review board pursuant to the “Special Municipal
Aid Act,” N.J.S.A. 52:27D-118.24 et seq., for at least one
year;

2. That has been subject to the supervision of the Local
Finance Board pursuant to the “Local Governiment Super-
vision Act (1947),” N. J S.A. 52:27BB-1 et seq. for at least

- one year; and

3. Which, according to its most recently adopted mu-
nicipal budget, is dependent upon State aid and other State
revenues for not less than 55 percent of its total budget.

“Sustained effort ratio” means the prdportion that the credit
year two new full-time positions bears to the credit year one
new full-time positions, not to exceed one.

(b) A corporate taxpayer engaged in the conduct of busi-
ness within a qualified municipality and that is not receiving a
benefit under the “New Jersey Urban Enterprise Zones Act,”
N.J.S.A. 52:27H-60 et seq., may apply to receive a tax credit
equal to: $2,500 for each new full-time position at that
location in credit year one and $1,250 for each new full-time
position at that location in credit year two.
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(c) Notwithstanding (b) above, the credit allowed for

‘credit year one may be refundable at the close of credit year

two pursuant to the requirements of this subsection. That
amount of the credit received for credit year one remaining, if
any, after the liabilities have been satisfied for the privilege
period or reporting period in which or with which credit year
two ends and for any prior period, multiplied by the sustained
effort ratio, shall be an overpayment for the purposes of
N.J.S.A. 54:49-15 for the period in which or with which
credit year two ends. The amount of the credit received for
credit year one remaining, if any, that is not an overpayment
pursuant to this paragraph may be carried forward pursuant to
(d below

(d) An unused credit may be carried forward, if necessary,
for use in the five privilege periods or reporting periods fol-
lowing the privilege period for which the credit is allowed.

(e) The burden of proof shall be on the taxpayer to estab-
lish by clear and convincing evidence that the taxpayer is
entitled to the credits or refund allowed pursuant to this
section. No taxpayer shall be allowed more than a single 24-

month continuous period in which credits shall be allowed for -

activity at a location within a qualified municipality.

(f) The tax credit permitted by this section shall not
exceed 50 percent of the taxpayer’s liability otherwise due
and shall not reduce the total tax liability below the statutory
minimum.

(g) To claim the credit, the taxpayer must completé Form
313 and attach it to the Corporation Business Tax return
(Form CBVT-100 or CBT-100S) being filed.

New Rule, R.2004, d.367, effective October 4, 2004.
See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a).

18:7-3.26 HMO assistance fund tax credit

(a) As used in this section, “member organization” means,
pursuant to N.J.S.A. 17B:32B-3, a person who holds a cer-
tificate of authority to operate a health maintenance organ-
ization pursuant to N.J.S.A. 26:2J-1 et seq., and includes any

. person whose certificate of authority has been suspended,

revoked or nonrenewed.

(b) Member organizations are allowed a credit under
N.J.S.A. 17B:32B-12 in an amount equal to 50 percent of an
assessment for the New Jersey Insolvent Health Maintenance
Organization Assistance Association imposed pursuant to
N.J.S.A. 17B:32B-9.

(c) Ten percent of the credit amount may be applied to
each of the five privilege periods beginning on or after the
third calendar year beginning after the assessment was paid.

Next Page is 7-32.1
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(d) No member organization may reduce its tax liability by

more than 20 percent of the amount (determined without re-
gard to any other credits allowed pursuant to law) otherwise
due for a privilege period.

(e) If a member organization should cease doing business
in this State, any credit amounts not yet applied against its
liability may be applied against its Corporation Business Tax
liability for the privilege period that it ceases to do business
in this State.

(f) If a member organization receives a refund of an as-
sessment from the association pursuant to N.J.S.A. 17B:32B-
9g, the refund will be deemed to be an assessment for which a
credit was already allowed. If the member organization has
already applied the credit, then 50 percent of the amount of
the refund from the association must be paid by the member
organization to the Division of Taxation until the amounts
paid equal the amounts applied as credit.

(g) To claim the credit, the member organization/taxpayer
must complete Form 310 and attach it to the Corporation
Business Tax return (Form CBT-100 or CBT-100S) being
filed. '

New Rule, R.2004 d.367, effective October 4, 2004.
See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a).

18:7-3.27 Neighborhood revitalization State tax credit

(a) A business entity may be eligible under N.J.S.A.
52:27D-492 for a certificate authorizing a tax credit if it has
provided funding for a qualified project that has been ap-
proved by the Commissioner of Community Affairs in accor-
dance with N.J.S.A. 52:27D-493. The credit may be up to 50
percent of the approved funding. See N.J.A.C. 5:47 for infor-
mation on the tax credit.

(b) The credit may not exceed $500,000 or the total tax
liability of the business entity for the taxable year, whichever
is less. The credit is not allowed for activities for which the
business entity is already receiving another credit. See
N.J.A.C. 18:7-3.17 for coordination and limitations on the
credit.

(c) The credit is allowed only for funding provided in the
same year in which the certificate was issued, or if funding
was approved for more than one year, within the year in
which payment was scheduled and made.

(d) The tax credit permitted by this section shall not ex-
ceed 50 percent of the taxpayer’s liability otherwise due and
shall not reduce the total tax liability below the statutory min-
imum.

(e) To claim the credit, the taxpayer must complete Form
311 and attach it to the Corporation Business Tax return
(Form CBT-100 or CBT-100S) being filed.

New Rule, R.2004 d.367, effective October 4, 2004.
See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a).
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18:7-3.28 Redevelopment authbrity project tax credit

(a) A corporation business taxpayer that is actively en-
gaged in the conduct of business, that is manufacturing or
other business that is not retail or warehouse oriented, within
a project as defined in N.J.S.A. 55:19-3 may apply to claim a
credit under N.J.S.A. 55:19-13.

(b) The credit is $1,500 for each new employee employed
at that location who is a resident of the qualified municipality,
and who immediately prior to such employment was unem-
ployed at least 90 days or was dependent upon public as-
sistance as the primary source of income.

(c) A credit for which a taxpayer qualifies under this
section shall be allowed in the tax year following the tax year
of qualification, and may be continued into a second tax year
if the qualification continues, but it will be allowed only for
those new employees who were employed for at least six con-.
secutive months by the taxpayer in the year of qualification.

(d) The tax credit permitted by this section shall not
exceed 50 percent of the taxpayer’s liability otherwise due
and shall not reduce the total tax liability below the statutory
minimum.

(e) To claim the credit, the taxpayer must complete Form
302 and attach it to the Corporation Business Tax return
(CBT-100 or CBT-100S) being filed. Inquiries regarding the
project should be directed to the New Jersey Redevelopment
Authority, PO Box 790, Trenton, NJ 08625-0790.

New Rule, R.2004 d.367, effective October 4, 2004.
See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a).

SUBCHAPTER 3A. URBAN ENTERPRISE ZONES ACT

18:7-3A.1 General

(a) The New Jersey Urban Enterprises Zones Act, Chapter
303, Laws of 1983, N.J.S.A. 52:27H-60 et seq., approved
August 15, 1983, provides for the establishment of up to 10
urban enterprise zones in urban areas suffering from high
unemployment and economic distress. P.L. 1985, c. 391 made
certain changes to eligibility requirements for designation as a
zone. P.L. 1988, c. 93 modified the definition of a qualified
business, made adjustments to the eligibility requirements for
the employee tax credit, and provided for an alternative in-
vestment tax credit. P.L. 1993, c. 367 further modified the
definition of a qualified business and provided for the desig-
nation of 10 additional enterprise zones. Zones are designated
by an Urban Enterprise Zone Authority. The Authority may
grant certain corporation tax and other benefits to businesses
existing in, or formed in, enterprise zones, which have met
the definition of a qualified business. This subchapter of the
corporation tax rules sets forth the possible benefits, the
necessary definitions, and the procedures for qualifying for
any or all of these corporation tax benefits. Rules on the sales
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and use tax and urban enterprise zones are in N.J.A.C. 18:24-
31. For Urban Enterprise Zone Authority rules and policies,
see N.J.A.C. 5:120 and 5:121.

(b) No business can obtain tax benefits under this sub-
chapter unless it meets the definition of a “qualified business”
inN.J.A.C. 18:7-3A.2.

Amended by R.1994 d.419, effective August 15, 1994.
See: 26 N.J.R. 2203(a), 26 N.J.R. 3462(a).
Recodified from N.J.A.C. 18:7-15.1 and amended by R.2007 d.203,

effective July 2, 2007.

See: 39 N.J.R. 848(a), 39 N.J.R. 2540(b).

In (a), substituted “c. 3917 for “c.391”, “c. 93” for “c.93”, and
“c. 367" for “c.367”; and in (b), updated the N.J.A.C. reference.
Administrative correction.

See: 41 N.J.R. 1512(a).

18:7-3A.2 Definitions

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the context
clearly indicates otherwise.

A “qualified business” means either:

1. An entity authorized to do business in New Jersey
which, at the time of designation as an enterprise zone, is
engaged in the active conduct of a trade or business in that
zone; or :

2. An entity which, after that designation but during the
designation period of 20 years, becomes newly engaged in
the active conduct of a trade or business in that zone, and
has at least 25 percent of its full-time employees employed
at a business location in the zone, who meet at least one of
the following criteria:

i.  Resident within the zone, within another zone, or
within a qualifying municipality;

ii. Either unemployed, while residing in New Jer-
sey, for at least six months prior to being hired, or recip-
ients of New Jersey public assistance programs, for at
least six months prior to being hired;

iii. Determined to be economically disadvantaged
pursuant to the Jobs Training Partnership Act, P.L. 97-
300 (29 U.S.C. §§ 1501 et seq.). Section 1503(8) of that
Act defines the term as follows:

“The term ‘economically disadvantaged’ means an individ-
ual who (A) receives, or is a member of a family which re-
ceives, cash welfare payments under a Federal, state or local
welfare program; (B) has, or is a member of a family which
has received a total family income for the six-month period
prior to application for the program involved (exclusive of
unemployment compensation, child support payments, and
welfare payments) which, in relation to family size, was not
in excess of the higher of (i) the poverty level determined in
accordance with criteria established by the Director of the
Office of Management and Budget, or (i) 70 percent of the
lower living standard income level, (C) is receiving food
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stamps pursuant to the Food Stamp Act of 1977; (D) is a
foster child on behalf of whom state or local government pay-
ments are made; or (E) in cases permitted by regulations of
the Secretary (U.S. Secretary of Labor), is an adult handi-
capped individual whose own income meets the requirements
of clause (A) or (B), but who is a member of a family whose
income does not meet such requirements.”

For purposes of the corporation business tax credits, the
“qualified business” must be a corporation.

“Enterprise zone” or “zone” means an urban enterprise
zone designated by the Urban Enterprise Zone Authority un-
der N.J.S.A. 52:27H-60 et seq.

“Qualifying municipality” means any municipality in
which there was, in the last full calendar year immediately
preceding the year in which the municipality makes ap-
plication for enterprise zone designation, an annual average
of at least 2,000 unemployed persons, and in which the
municipal average annual unemployment rate for that year
exceeded the state average annual unemployment rate; except
that any municipality that qualifies for state aid pursuant to
P.L. 1978, c. 14 (N.J.S.A. 52:27D-178 et seq.) shall qualify if
its municipal average unemployment rate for that year
exceeded the state average annual unemployment rate. The
annual average of unemployed persons and the average
annual unemployment rates shall be estimated for the relevant
calendar year by the Office of Labor Statistics, Division of
Planning and Research of the State Department of Labor. For
purposes of P.L.. 1983, c. 303 (N.J.S.A. 52:27H-60 et seq.),
the seven municipalities in which the six enterprise zones are
to be designated pursuant to criteria according priority
consideration for designation of these zones pursuant to
section 7 of P.L. 1983, c. 303 (N.J.S.A. 52:27H-66) shall be
deemed qualifying municipalities.

Amended by R.1994 d.419, effective August 15, 1994.
See: 26 N.J.R. 2203(a), 26 N.J.R. 3462(a).
Special amendment, R.2003 d.135, effective February 27, 2003 (to

expire August 26, 2003).

See: 35 N.J.R. 1573(a).

In “qualified business™, deleted the last sentence in the last paragraph
of 2iii.

Adopted concurrent amendment, R.2003 d.370, effective August 22,

2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).

Provisions of R.2003 d.135 adopted without change.

Recodified from N.J.A.C. 18:7-15.2 and amended by R.2007 d.203,

effective July 2, 2007.

See: 39 N.J.R. 848(a), 39 N.J.R. 2540(D).

In 2iii of the definition “qualified business”, substituted “U.S.C. §§”
for “United States Code”; in definition “Enterprise zone”, deleted the
comma preceding “et seq.”; and in definition “Qualifying municipality”,
substituted “c. 14 (N.J.S.A. 52-27D-178 et. seq.)” for “c.14 (C. 52-27D-
178, et seq.)” and “c. 303” for “c.303” two times.

18:7-3A.3 (Reserved)

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Repealed by R.1994 d.419, effective August 15, 1994.
See: 26 N.J.R. 2203(a), 26 N.J.R. 3462(a).
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Recodified from N.J.A.C. 18:7-15.3 by R.2007 d.203, effective July 2,
2007.
See: 39 N.J.R. 848(a), 39 N.I.R. 2540(b).

18:7-3A.4 Credits against total tax for new employees
and investments in urban enterprise zones

(a) Section 19 of the Urban Enterprise Zones Act, N.J.S.A.
52:27H-78, is applicable to a qualified business in an enter-
prise zone, only if the Urban Enterprise Zone Authority spe-
cifically made section 19 applicable when the enterprise zone
was designated. Under section 19, any qualified business (as
defined in N.J.A.C. 18:7-3A.2) which is actively engaged in
the conduct of a business from a location within an enterprise
zone (as defined in N.J.A.C. 18:7-3A.2), which business in
that location consists primarily of manufacturing or other
business which is not primarily considered as a retail sales
business, or as a warehousing business, shall receive an enter-
prise zone employees tax credit against the amount of tax im-
posed under N.J.S.A. 54:10A-5 (N.J.S.A. 54:10A-1 et seq.,
the Corporation Business Tax Act). The credit shall only be
available for new employees hired on or after the date of des-
ignation of the enterprise zone, or the date of commencement
of business in the enterprise zone, whichever is later.

(b) A one-time credit against the tax of $1,500 shall be
allowed for each new full-time, permanent employee em-
ployed at that location who is a resident of the qualifying
municipality (as defined in N.J.A.C. 18:7-3A.2) in which the
designated enterprise zone is located, or any other qualifying
municipality in which an urban enterprise zone is located,
who was, immediately before employment by the taxpayer,
unemployed for at least 90 days, or dependent upon public
assistance as the primary source of income. Further qualifica-
tions for this benefit are in (e) and (f) below.

(c) A one-time credit against the tax of $500.00 shall be
allowed for each new full-time, permanent employee em-
ployed at that location who is a resident of the qualifying
municipality (as defined in N.J.A.C. 18:7-3A.2) in which the
designated enterprise zone is located, or any other qualifying
municipality in which an urban enterprise zone is located,
who does not meet the requirements of (b) above, and who
was not, immediately before employment by the taxpayer,
employed at a location within the qualifying municipality in
which the qualified business is located. Further qualifications
for this credit are in (e) and (f) below.

(d) See N.J.S.A. 52:27H-78c for alternate tax benefit. The
statute allows a corporation tax credit to qualified small busi-
nesses (under 50 employees) that were in business in the zone
prior to designation of the zone and that make an investment
in the zone. These businesses may obtain an eight percent in-
vestment credit, to be applied against corporation business
tax, by entering into an agreement, approved by the Urban
Enterprise Zone Authority, with the zone city, to make an
investment in the zone which contributes substantially to the
economic attractiveness of the zone. These expenditures may
include improvement of the appearance or customer facilities
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of its place of business or improvements in landscaping, rec-
reation, police and fire protection, etc., in the zone.

(e) The enterprise zone employee tax credits provided in
(b) and (c) above, shall be allowed in the tax year imme-
diately following the tax year in which the new full-time,
permanent employee was first employed by the taxpayer, but
shall only be allowed if the employee for whom credit is
claimed was employed by the taxpayer for at least six con-
tinuous months during the tax year for which the credit is
claimed. The credit shall be permitted in any tax year of a 20
year period from the date of designation of the enterprise
zone, or in any tax year of a period of 20 tax years from the
date within that designation period upon which the taxpayer
is first subject to the corporation business tax under N.J.S.A.
54:10A-1 et seq., whichever is later. The termination of des-
ignation as an enterprise zone at the end of the 20 year des-
ignation period shall not terminate the eligibility period under
this section.

(f) The employee tax credit is available only for new full-
time, permanent employees who have been employed by the
qualified business for at least six continuous months during
the year for which the credit is claimed. For a new employee
to be considered a full-time, permanent employee, the total
number of full-time, permanent employees, including the new
employee, employed by the qualified business during the cal-
endar year must exceed the greatest number of full-time,
permanent employees employed in the zone by the qualified
business during any prior calendar year since the zone was
designated. “Calendar year” means the year the new employ-
ees are hired. The comparison is made to the peak employ-
ment on any date during the calendar years prior to the
calendar year in which the new employees are hired, not the
employment level on the last date of prior calendar years. The
new employees must then continue to be employed during the
following year in which the credit is claimed for six
continuous months.

Example 1: ABC Company is a qualified business. The
highest number of full-time permanent employees the com-
pany has employed in any prior calendar years since the zone
was designated was 100. ABC Company employs 100 em-
ployees in 1985 and hires five new employees in June 1995.
The five new employees reside in the qualifying municipality
in which the zone is located and, immediately prior to em-
ployment by the qualified business, were unemployed for at
least 90 days. The five new employees remain with the com-
pany through June 30, 1996. ABC may claim the employee
tax credit for the 1996 tax year for the employees hired in
1995. The employees remained employed by ABC Company
for at least six continuous months during the year for which
the credit is claimed (1996). The five new employees are con-
sidered full-time permanent employees because the total
number of full-time permanent employees, including the new
employees, employed by ABC during the 1995 calendar year
(105) exceeded the greatest number of full-time permanent
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employees employed in the zone by ABC in prior calendar
years (100). The total credit is $7500 ($1500 x 5).

Example 2: Same facts as above except that in March 1996
ABC Company terminated two of the employees hired in
1995, and in April 1996 hires three new employees. The new
employees reside in the qualifying municipality in which the
zone is located and, although they were not unemployed for
at least 90 days prior to employment by the qualified business
or on public assistance, they were not employed, immediately
prior to employment by the qualified business, within the
qualifying municipality in which the qualified business is
located. The new employees remained with ABC through
December 1997. ABC may claim the $1,500 credit for tax
year 1996 only for the three employees hired in 1995 who
were not terminated, since the two terminated employees
would not have worked for six continuous months during the
year for which the credit is claimed. ABC may claim the
$500.00 credit for tax year 1997 for each of the three employ-
ees hired in 1996 since they remained with ABC for six
continuous months in 1997 and the highest number of em-
ployees in 1996 (106) exceeded the highest number of full-
time permanent employees (105) in prior calendar years. The
$1,500 credit could not be claimed for the three employees
hired in 1996 because they were not unemployed or on public
assistance.

(g) Enterprise zone employee tax credits or enterprise zone
investment tax credits under this section shall not reduce the
taxpayer’s tax liability under N.J.S.A. 54:10A-1 et seq. in any
tax year by more than 50 percent or the amount otherwise
due, but any unused employee or investment tax credits may
be carried forward by the taxpayer to the next succeeding tax
year and be applied against 50 percent of that year’s tax, but
not beyond the 20 year totals set forth in (e) above.

(h) The credit shall not exceed an amount which would re-
duce the total tax liability below the statutory minimum. For
minimum tax see N.J.A.C. 18:7-3.4.

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Amended by R.1994 d.419, effective August 15, 1994.
See: 26 N.J.R. 2203(a), 26 N.J.R. 3462(a).
Recodified from N.J.A.C. 18:7-15.4 and amended by R.2007 d.203,
effective July 2, 2007.
See: 39 N.J.R. 848(a), 39 N.J.R. 2540(b).
In (a), substituted “N.J.S.A. 52:27H-78,” for “(N.J.S.A. 52:27H-78)",
updated the N.J.A.C. references and deleted the comma preceding “et
seq.”; and in (b) and (c), updated the N.J.A.C. references.

18:7-3A.5 Qualification for benefits

There is no formal procedure for registration as a qualified
business for the purpose of obtaining the corporation tax
benefits. However, each annual CBT-100 Corporation Busi-
ness Tax Return which claims any urban enterprise zone cor-
poration tax benefits must include proof that it is a qualified
business. This proof may consist of a certificate or other
proof of status as a qualified business for sales tax purposes
under N.J.A.C. 18:24-31. If a sales tax certificate or some
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other form of proof has not been obtained, the taxpayer
should attach a statement setting forth how it qualifies as a
“qualified business” as defined in N.J.A.C. 18:7-3A.2, with
sufficient detail to permit verification by the Division of
Taxation.

Amended by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Amended by R.1994 d.419, effective August 15, 1994.

See: 26 N.J.R. 2203(a), 26 N.J.R. 3462(a).

Recodified from N.J.A.C. 18:7-15.5 and amended by R.2007 d.203,
effective July 2, 2007.

See: 39 N.J.R. 848(a), 39 N.J.R. 2540(b).
Updated the final N.J.A.C. reference.

SUBCHAPTER 3B. FILM AND DIGITAL MEDIA TAX
CREDITS

18:7-3B.1 Applicability and scope

The rules in this subchapter are promulgated by the New
Jersey Division of Taxation in consultation with the New
Jersey Motion Picture and Television Development Commis-
sion and the New Jersey Economic Development Authority to
implement P.L. 2005, c. 345 and P.L. 2007, c. 257. P.L. 2005,
c. 345 establishes a corporation business tax and gross
income tax benefit and tax certificate transfer program not in
excess of $10,000,000 per year, for fiscal years 2006 through
2015 for up to 20 percent of certain film production expenses.
P.L. 2007, c. 257 added provisions establishing a corporation
business tax benefit and tax certificate transfer program not in
excess of $5,000,000 per fiscal year.

Amended by R.2009 d.143, effective May 4, 2009.
See: 40 N.J.R. 6944(a), 41 N.J.R. 2049(b).

Inserted “and P.L. 2007, c. 2577, substituted the second occurrence of
“P.L. 2005, c. 345” for “That act”, inserted “tax” preceding “certificate”,
and inserted the last sentence.

18:7-3B.2 Definitions

The following words and terms, as used in this subchapter,
shall have the following meanings, unless the context clearly
indicates otherwise:

“Authority” means the New Jersey Economic Development
Authority.

“Buying business” means a taxpayer with the financial
ability to purchase unused tax credits.

“Certificate” means the certificate issued by the Division of
Taxation certifying to the selling business amounts of film tax
credit being sold. The certificate shall state that the transferor
waives its right to claim the credit shown on the certificate.
The certificate shall show the program year to which it is
applicable and the vintage year in which the expenses were
paid. Certificates may be issued annually.

“Digital media content” means any data or information that
is produced in digital form, including data or information
created in analog form but reformatted in digital form, text,
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graphics, photographs, animation, sound and video content.
Digital media content does not mean content offerings
generated by the end user (including postings on electronic
bulletin boards and chat rooms); content offerings comprised
primarily of local news, events, weather or local market re-
ports; public service content; electronic commerce platforms
(such as retail and wholesale website); websites or content
offerings that contain obscene material as defined pursuant to
N.J.S.A. 2C:34-2 and 2C:34-3; websites or content that are
produced or maintained primarily for private, industrial,
corporate or institutional purposes; or digital media content
acquired or licensed by the taxpayer for distribution or
incorporation into taxpayer’s digital media content.

“Film” means a feature film, a television series or a tele-
vision show of 15 minutes or more in length, intended for a
national audience. “Film” shall not include a production
featuring news, current events, weather and market reports or
public programming, talk show, game show, sports event,
award show or other gala event, a production that solicits
funds, a production containing obscene material as defined
under N.J.S.A. 2C:34-2 and 3, or a production primarily for
private, industrial, corporate or institutional purposes.

“Film Commission” means the New Jersey Motion Picture
and Television Commission.

“Loan out company” means a personal service corporation
that employs an actor or actress, hired by a production com-
pany. The loan out company is owned or controlled by the
actress or actor being hired. Such production company ex-
penditures paid to a loan out company may appear to be a
different type of production expenditure, but some or all of
the expenditure may actually constitute a payment for the em-
ployment of the actor or actress.

“New full-time employee” means a person employed by
the taxpayer for consideration for at least 35 hours a week, or
who renders any other standard of service generally accepted
by custom or practice as full-time employment, whose wages
are subject to withholding as provided in the New Jersey
Gross Income Tax Act, N.J.S.A. 54A:1-1 et seq., or who is a
partner of a taxpayer that is an eligible partnership, who
works for the partnership for at least 35 hours a week, or who
renders any other standard of service generally accepted by
custom or practice as full-time employment, and whose
distributive share of income, gain, loss or deduction, or whose
guaranteed payments, or any combination thereof, is subject
to the payment of estimated taxes, as provided in the New
Jersey Gross Income Tax Act, N.J.S.A. 54A:1-1 et seq., and
who is determined by the Authority to work in a newly
created permanent position according to criteria it develops.
“New full-time employee” shall not include any person who
works as an independent contractor or on a consulting basis
for the taxpayer.

“Post-production costs” means the costs of the phase of
production that follows principal photography, in which raw
footage is cut and assembled into a finished film with sound
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synchronization and visual effects. Such costs include, but are
not limited to, insurance, publicity, product placement, gen-
eral expenses, insurance claims, and completion costs con-
tingency.

“Principal photography” means the filming of major and
significant portions of a qualified film that involves the lead
actors or actresses.

“Privilege period” means the calendar or fiscal accounting
period for which a tax is payable under the Corporation Busi-
ness Tax Act. See N.J.S.A. 54:10A-4(j).

“Production phases for an animated film” means generally
that time after the preproduction phase when models are
drawn on paper and then created in the computer, and the
actual production phase begins when the models are finished
and the staff begins to choreograph, animate, and render the
animations. However, much of the post-production work may
be done simultaneously with the work done in the production
phase because the two are so interlinked.

“Program” means the Film Production Expenses Tax Cer-
tificate Transfer Program.

“Program year” means the fiscal year of the State during
which the program is in operation. For example, July 1, 2005
through June 30, 2006 is Program year 2006; July 1, 2006
through June 30, 2007 is Program year 2007.

“Qualified digital media content production expense”
means an expense incurred in New Jersey for the production
of digital media content. Qualified digital media content
production expenses shall include, but not be limited to,
wages and salaries of individuals employed in the production
of digital media content on which the tax imposed by the
New Jersey Gross Income Tax Act, N.J.S.A. 54A:1-1 et seq.,
has been paid or is due; the costs of computer software and
hardware, data processing, visualization technologies, sound
synchronization, editing and the rental of facilities and equip-
ment. Qualified digital media content production expenses
shall not include expenses incurred in marketing, promotion
or advertising digital media or other costs not directly related
to the production of digital media content. Costs related to the
acquisition or licensing of digital media content by the
taxpayer for distribution or incorporation into the taxpayer’s
digital media content shall not be qualified digital media
content production expenses.

“Qualified film production expenses” means expenses
incurred in New Jersey for the production of a film, including
post-production costs incurred in New Jersey. Such expenses
shall include, but shall not be limited to:

1. Wages and salaries of individuals employed in the
production of a film on which the tax imposed by the New
Jersey Gross Income Tax Act, N.J.S.A. 54A:1-1 et seq.,
has been paid or is due;
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2. The costs of construction, operations, editing, pho-
tography, sound synchronization, lighting, wardrobe and
accessories and the cost of rental of facilities and equip-
ment;

3. Payments made for the story and other rights,
writing, producer and staff, director and staff, talent, and
fringe benefits, provided that the seller of the property or
service is subject to income or franchise taxation in New
Jersey; and/or

4. Payments made to a loan out company, authorized to
do business in New Jersey, that are attributable to acting,
writing, or directing but not payments made to a loan out
company that are attributable to marketing or advertising.
In-State loan out companies do qualify, as long as the star
is on call within the State. If the star spends any part of the
day in-State, that constitutes a day. A business telephone
call made from outside the State does not qualify, unless
the star also is physically present in the State.

Qualified film production expenses shall not include ex-
penses incurred in marketing or advertising a film.

“Selling business” means a taxpayer that has unused tax
credits, which it wishes to sell.

“Taxable year” means the calendar or fiscal accounting
period for which a tax is payable under the Gross Income Tax
Act. See N.J.S.A. 54A:1-2(k).

“Taxation” means the New Jersey Division of Taxation.

“Tax credit vintage year” means the applicant’s last taxable
year or privilege period in which the expenses were incurred.
Seller’s and Buyer’s vintage years are not equated.

“Total digital media content production expenses” means
costs for services performed and property used or consumed
in the production of digital media content.

“Total production expenses” means costs for services per-
formed and tangible personal property used or consumed in
the production of a film.

Amended by R.2009 d.143, effective May 4, 2009.
See: 40 N.J.R. 6944(a), 41 N.J.R. 2049(b).

Added definitions “Digital media content”, “New full-time em-
ployee”, “Qualified digital media content production expense” and “To-
tal digital media content production expenses”.

18:7-3B.3  Eligibility

(a) A taxpayer shall be eligible to apply to the program if
the Authority finds that:

1. The taxpayer will incur qualified film production ex-
penses during a privilege period, provided that at least 60
percent of the total production expenses, exclusive of post-
production costs, will be incurred for services performed
and goods used or consumed in New Jersey; and
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2. Principal photography within 150 days after the ap-
proval of the application for the credit.

(b) For the purpose of determining eligibility for the
amount of any grant of corporation business tax credits for
qualified film production expenses, the Authority shall not
include amounts from any job that is included in the cal-
culation of a business employment incentive grant pursuant to
the provisions of P.L. 1996, c. 26 (N.J.S.A. 34:1B-124 et
seq.) or a business retention and relocation grant pursuant to
P.L. 1996, c. 25 (N.J.S.A. 34:1B-112 et seq.).

Amended by R.2009 d.143, effective May 4, 2009.

See: 40 N.JR. 6944(a), 41 N.J.R. 2049(b).
Added (b).

18:7-3B.4 Application to the program

(a) Applications shall be submitted to the Authority and
shall be considered for approval on a first in time basis.

(b) A completed application shall include, but not be lim-
ited to, the following: '

1. A projected budget for the film project with a break-
out of costs, including post-production costs;

2. A breakout of costs, including post-production costs,
to be incurred for services performed and goods used or
consumed in New Jersey;

3. A breakout of costs, including post-production costs,
to be incurred in New Jersey;

4. If a film project will extend to more than one privi-
lege period or taxable year, applications shall be submitted
with the information required in (b)1, 2, and 3 above for
each such privilege period or taxable year;

5. A description of the project, which must include:
i. A plot summary;
ii. The genre and subject matter;
iii. The anticipated film rating, if applicable;
iv. Principals;
v. Actors; and
vi. Filming locations;
6. The filming schedule;

7. The anticipated or actual date of commencement of
principal photography;

8. If the applicant is a partnership or limited liability
company, a list of members or owners applying for a tax
credit under this program, including the percentage of own-
ership interest of each; and

9. The applicant’s New Jersey privilege period or tax-
able year.

Next Page is 7-32.6.1
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(c) The overestimation of qualified production expenses
will decrease the credit by the amount of the overestimation.

18:7-3B.5 Award of tax credits

(a) Film production tax credits shall be awarded subse-
quent to the occurrence of each and all of the following:

1. Receipt by the Authority of written confirmation
from the Film Commission that principal photography
commenced within 150 days of approval;

2. Receipt by the Authority of actual budgets and proof
of qualified film production expenses, including a listing of
the name of the company or person paid, his, her or its Fed-
eral identification number and a certified public account-
ant’s certification that expenses claimed by the applicant
were incurred in New Jersey; :

3. Verification by Taxation of partners or members of
pass through entities such as partnerships or LLCs; and

4. Final approval of the credit by Taxation and the
Board of the Authority, taking into account the applicant’s
full compliance with applicable tax laws and with the law
and rules relating to the application process.

(b) Taxation shall issue tax credit certificates within 30
days of receipt from the Authority evidencing its final ap-
proval.

1. In the case of entities taxed as partnerships for New
Jersey purposes, the certification shall be issued to the en-
tity, and the names of the partners will appear on the cer-
tificate. The credit shall be allocated to the partners based
on profit and loss sharing agreements. Each partner shall
claim its proportionate share of its credit on its own tax
return.

(c) Only the members of the Authority can deny an appli-
cant’s eligibility for the program established by P.L. 2005 c.
345. (Eligibility criteria for the Program are set forth in
N.J.A.C. 18:7-3B.2.)

Next Page is 7-32.7
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(d) When the members of the Authority deny a request, the
minutes of the meeting at which such denial occurs are sub-
mitted to the Governor.

(e) The members’ action is effective 10 working-days after
the Governor’s receipt of the minutes, provided no veto has
been issued.

(f) An applicant may appeal the Board’s action by sub-
mitting in writing to the Authority, within 20 days from the
date of the Board’s action, an explanation of how the ap-
plicant has met the program criteria. The Authority cannot
consider any new information about the project developed
after the June 30 submission deadline. Only that information
that clarifies the application filed shall be reconsidered. In the
event the company is reconsidered as eligible, its application
shall be presented at the next available Board meeting.

(g) The amount of the credit applied under N.J.S.A.
54:10A-5.39 against the corporation business tax for a
privilege period, when taken together with any other credits
allowed against that tax, shall not exceed 50 percent of the tax
liability otherwise due and shall not reduce the tax liability to
an amount less than the statutory minimum provided in sub-
section (e) of section 5 of P.L. 1945, c. 162.

- (h) The priority in which credits allowed pursuant to this
section and any other credits shall be taken shall be deter-
mined by the Director of the Division of Taxation.

(i) The amount of the credit otherwise allowable under
this section which cannot be applied for the privilege period
due to the limitations of the section or under other provisions
of the corporation business tax, may be carried over, if nec-
essary, to the seven privilege periods following the privilege
period for which the credit was allowed.

18:7-3B.6 Transfer of tax credits; evaluation process

(a) When all of the required information is received, the
Authority shall perform its review based on the following
minimum criteria:
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1. The threshold criteria of eligibility shall be the ap-
plicant’s expenses meeting the definition of qualified film
production expenses and principal photography beginning
within 150 days of approval.

2. If a taxpayer wishes to sell tax credits that it is en-
titled to claim, then within 60 days of the completion of the
film, the taxpayer shall provide the Authority with:

i. A certification of the actual expendltures in-
curred for the film;

ii. A statement that the credit has not and will not be
claimed on a tax return;

iii. A signed request that a tax transfer certificate
should be issued; and

iv. An executed buy-sell agreement showing the
party to whom the taxpayer has agreed to sell the credits,
the value agreed to between them, and the name of the
buyer of the credits.

(b) After completing its review under (a) above, the Au-
thority shall make a preliminary determination of the merits
of the request and the applicant’s adherence to the statutory
requirements of the program. Upon this determination being

made, the applicant shall receive notification of preliminary .

approval that will state the conditions that must be met before
the Authority will issue final approval, if any. The notifi-
cation of preliminary approval shall state that the Authority
will forward the application to Taxation only upon receipt of
the following:

1. A Buying Business/Taxpayer Information Sheet,
which identifies the buyer, the amount of tax benefits to be
sold, and the selling price;

2. A Tax Benefit Identification Form on which the ap-
plicant has listed the amount of tax benefits it wishes to-sell
and the years in which film production expenses were in-
curred; and :

3. An executed form of the standard sélling agreement,
with the Private Financial Assistance Form attached as an
exhibit.

(c) Within 30 days of receipt of a completed transfer re-
quest, the Authority shall review the buy-sell agreement and
other documentation supporting the transfer request. If the
Authority approves the transfer request, then the Authority
shall provide Taxation a copy of the signed agreement and a
statement advising Taxation of the amounts of the expen-

ditures that are creditable to specific fiscal years of the State’

of New Jersey. If the transfer certificate is being issued to a
partnership, the names of all partners must be furnished to
Taxation. The tax transfer certificate is issued in the name of
the partnership or buying business. If the Authority finds that
the documentation supporting the transfer request is incom-
plete, insufficient or unresponsive, it shall issue a letter to the
requestor stating that the request has been denied.
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(d) Taxation shall issue. the new credit certificate in the
name of the buying business and its partners, if it is taxed as a
partnership.

(e) The amount of consideration from a buying business to
a selling business for a tax credit certificate must be at least
75 percent of the value of the tax credit as determined by the
Division of Taxation, and the consideration is deemed to be
taxable business income for New Jersey gross income tax -
purposes and corporation business tax purposes.

18 7-3B.7 Examples of prlorltlzatlon of credits among
applicants

The following examples illustrate the method used to make
credits available to applicants:

- Example 1 On the first day that applications may be sub-
mitted, five companies submit applications totaling $10 mil-
lion, which are all accepted and approved.

Company A applies for a credit with $2 million in ellglble
expenses.

Company B applies for a credit with $2 million in eligible

expenses.

Company C applies for a credit with $2 million in eligible
expenses. '

Company D applies for a credit with $2 million in eligible
expenses._

Company E apphes for a credit with $2 million in eligible
expenses.

Each company begins principal photography within 150

-days of acceptance, and when reviewed each company’s ac-

tual budgets and documentation pass the 60 percent test.

Since the total applications received and approved do not -
exceed the $10 million cap per State fiscal period, each appli-

cant is awarded tax credits of $2 million.

Example 2 On the first day that applications may be sub-
mitted for fiscal year (FY) 2007, three companies submit ap-
plications totaling $8 million, which are all accepted and ap-
proved. No other applications are received during the remain-
der of the State’s FY 2007 period.

Company A applies for a credit with $2 mllllon in eligible
expenses.

Company B applies for a credit with $3 million in eligible

_expenses.

Company C applies for a credit with $3 million inveligible
expenses. - :

Each combany begins principal photography within 150
days of acceptance and when reviewed each company’s ac-
tual budgets and documentation pass the 60 percent test.

Supp. 7-2-07
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Company C’s actual ehglble expenses for the perlod are $4

million.

Since the total applications received and'app'roved do not

exceed the $10 million cap. for FY 2007, each applicant is
awarded tax.credits as requested of $2 million for Company
" A, $3 million for Company B, and $3 million for Company C.
Even though credit funds are still-available, Company Cis

only entitled to claim a credit up to the amount projected and -

tentatively approved on its original application of $3 million.

Since no prior F YQperlod-approved applications are pend-
ing, the remainder of the $10 million for FY 2007 of $2 mil-
lion is not available to be used. :

vExample 3 On the-first day that applications may be sub-
mitted for FY 2007, three companies submit applications for
total credits of $6 million. They are all- accepted and -ap-
proved ,

Company F applies for a credit with $2 m11110n in e11g1b1e
expenses.

Company G applies for a credit w1th $2 million in eligible
expenses.

Company H applies for a credit with $2 mllllon in ehglble
expenses. -

Company J applies for a credit w1th $7 million in eligible
expenses on day two.

Since the total credit applications received and approved on
day one do not exceed the $10 million per FY cap of $10

million, Companies F, G, and H are each given a tentative ap- '

- proval for a credit of up to $2 million.

Company Jis glven a tentatlve approval of up to $4 million
for the FY 2007, the balance of the $10 million-cap, and a
. tentative approval of up to $3 million for the FY 2008 period.

Al companies begm prmcrpal photography w1thm 150
days of acceptance.

Companles F and G’s actual expenditures, meet the 60 per-
cent test and eligible expenditures meet the $2 million limit.
As such companies F and G can each claim a $2 million film
: tax credit in their corresponding tax period. ’

Company H meets the 60 percent test 'but its 'eligible
expenses are only $1.5 million. As such Company H can only
claim a credit of $1.5 million in its corresponding tax period.

The State will notify Company J “that an additional
$500,000 in tax credits from the FY 2007 period is available
for it to use.

‘ Company J meets the 60 percent test and 1ts quallﬁed ex-
penses are at least $7 million. ,

Company J can claim its FY 2007 credit of $4.5 million in

its correspondmg tax period and the balance of its tax credit

~of $2.5 million in its tax period that corresponds with the
State’s FY 2008 period.

“Supp. 7-2-07
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Example 4 On the first day that applications may be sub-

mitted for FY 2007, five companies submit applications for -
total credits of $20° m11110n whlch are all accepted and ap-
“proved. S o

~ Company B apphes for a credlt w1th $6 m11110n in e11g1ble
expenses. -

Company C apphes for a cred1t w1th $4 m11110n in ellglble

-expenses.

Company D apphes for a credit with $3 m11110n in eligible
expenses. - , :

~Company E apphes for a credit wrth $5 m1111on in ellgrble’ :

expenses

All of the compames begm principal- photography ‘within
150 days of acceptance, and their eligible expenses meet or
exceed that projected in their applications.

Each applicant will receive tentative approval for the FY

2007 on a prorated amount based on the total credits tenta--

tively approved multiplied by the total -amount of credits
available for the FY of $10 million. :

Company A for FY 2007 w111 receive a tentative credlt ap-
proval of $1 million. -

$2 million/$20 mllhon X $10 mllhon $1 mllllon
The balance of $1 million is carried forward to FY 2008

Company B for FY 2007 will receive a tentatrve cred1t ap-

proval of $3 mllhon
$6 million/$20 million X $10 million = $3 mllhon
* The balance of $3 million is carrled forward to FY 2008.

Company C for FY 2007 will receive a tentative credit ap-
proval of $2 million.

$4 m11110n/$20 m1111on X $10 m11110n $2 million -

2008.

Company D for FY 2007 will receive a tentatlve credit ap- '

proval of $1.5 million.
$3 m11110n/$20 million X $10 mrlhon $1 5 mllllon

: The balance of $1 5 million will be carried forward to FY-

-2008.

Company E for FY 2007 will recelve a tentatlve credlt ap-
proval of $2.5 mrlhon

$5 m1111on/$20 mllllon X $10 mrlllon $2 5 m11110n

7328

*Company A apphes for a credit w1th $2 mrlhon in ehglble
‘expenses. : .

The balance of $2 million will be carried forward to FY
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The balance of $2.5 million will be camed forward to FY
2008.

The excess application amounts above the $10 million cap
for FY 2007 are carried forward to FY 2008. Companies A,
B, C, D, and E remain in their same sequence in FY 2008 as
they occupied in FY 2007. Each of these companies will re-
ceive the balance of their credits in FY 2008 totaling $10 mil-
lion. Any applications received in FY 2008 will be approved
in the order received, but the tentative credlts approved will
not be available until FY 2009.

Example 5 A corporation that operates on a fiscal reporting
period ending November 30 applies for a film credit of $5
million and receives tentative approval from the Authority on
April 1, 2007, for a FY 2007 credit of $1.5 million and a FY
2008 credit of $3.5 million. Filming begins May 1, 2007, and

is completed on November 1, 2007. The project meets the 60

percent test and eligible expenses for the project exceed $5
million. .

The corporation on its New Jersey CBT-100 for tax year

ending November 30, 2007 can claim a film credit of up to $5

million, since its tax year bridges both FY 2007 and FY 2008.

Example 6 A corporation that operates on a fiscal reporting
period ending April 30 applies for a film credit of $5 million
and receives tentative approval from the Authority on Feb-
ruary 1, 2007 for a FY 2007 credit of $1.5 million and a FY
2008 credit of $3.5 million. Filming begins March 1, 2007,
and is completed on November 1, 2007. The project meets the
60 percent test and eligible expenses for the project exceed $5
million.

The corporation on its New Jersey CBT-100 for tax year
ending April 30, 2007, can claim a film credit of up to $1.5
million only since its tax period ends within FY 2007. On its
CBT-100 for tax year ending April 30, 2008; it can claim any
unused portion of the FY 2007 credit and the FY 2008 credit
of $3.5 million. .

18:7-3B.8 Credit for qualified digital media content
production expenses o

(a) A credit against the tax imposed pursuant to section 5
of P.L. 1945, c. 162, (N.J.S.A. 54:10A-5) shall be allowed in
an amount up to 20 percent, as determined by the Authority,
of the qualified digital media content productlon expenses of
the taxpayer during a pr1v11ege period. .

(b) In order to be eligible for the credit, the taxpayer shall
incur at least $2,000,000 of total digital media content

production expenses of the taxpayer for services performed

and goods used or consumed in New Jersey. At least 50

percent of the $2,000,000 of total digital media content

production expenses ($1,000,000) shall consist of wages and
salaries for full-time digital media employees in New Jersey.
The taxpayer shall create and maintain a minimum of 10 new
full-time digital media jobs with an annual salary of at least
$65,000. The taxpayer shall utilize the remainder of the

7-32.9

expense requirement to create full-time digital media _]ObS
with an annual salary of at least $36 000.

: (c) In determlmng the amount of any grant of tax credits

~ for qualified digital media content production expenses, the

Authority shall consider the number of new full-time jobs
created by the taxpayer as well as the quality of the full-time
jobs created, including, but not limited to, the salaries and
benefits provided to new full-time employees

(d) For the purpose of determining eligibility for or the
amount of any grant of corporation business tax credits for
qualified digital media content production expenses, the Au-
thority shall not include amounts from any job that is in-
cluded in the calculation of a business employment incentive
(BEIP) grant pursuant to the provisions P.L. 1996, c. 26

'(N.J.S.A. 34:1B-124 et seq.) or a business retention and relo-

cation grant (BRRAG) pursuant to P.L. 1996, c. 25 (N.J.S.A.

- 34:1B-112 et seq.). If a business participating in a BEIP grant -

or receiving assistance from the BRRAG Program for the
same capital investment, employees or site, seeks to qualify
for the digital media tax credit program, it shall first repay
and terminate assistance pursuant to the rules governing the
Business Employment Incentive Program or Business Reten-
tion and Relocation Assistance Grant Program, as applicable,
before applying for the digital media tax credit program.

(e) Inthe event the taxpayer fails to maintain the new full-
time jobs that were included in calculating the qualified
digital media content production expenses of the taxpayer, the
grant of tax credits for qualified digital media content
production expenses shall be recaptured according to the
following schedule: failure to maintain the jobs during the
first year following the award of tax credits: 100 percent
recapture; failure to maintain the jobs during the second year
following the award of tax credits: 66 percent recapture;
failure to maintain the jobs during the third year following the
award of tax credits: 33 percent recapture. Recapture tracking
will begin once the applicant has received the tax credits.

() Qualified digital media content production expenses
credits shall be awarded subsequent to the occurrence of each
and all of the following: - :

1. Receipt by the Authority of documentation of cur-
-rent digital media jobs, plans for new jobs, BEIP/BRRAG
grants received by the taxpayer and current non-digital
media jobs;

‘2. Receipt by the Authority of actual budgets and proof

~ of at least $2,000,000 of qualified digital media content
production expenses incurred, including at least $1,000,000
of such expenses are for digital media salaries of new full-
time employees in New Jersey, the creation of 10 new
quality full-time digital media jobs in New Jersey paid
annually at least-$65,000, with the remainder of qualifying
full-time digital media employees counted in the
$1,000,000 of qualifying expenses, paid annually at least
$36,000 each. The application shall include a listing of

Supp: 5-4-09
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each person paid, his or her Federal identification number
and a certified public accountant’s certification that verifies
the total digital media content production expenses claimed
by the applicant were incurred in New Jersey, at least 50
percent of the total digital media content production
expenses were for digital media salaries and that the
applicant has met all the requirements and conditions of the
statute and rules; and

3. Final approval of the credit by Taxation and the Au-
thority, taking into account the applicant’s full compliance
with applicable tax laws and with the law and rules relating
to the application process.

(g) The value of qualified digital media content production
expenses credit and tax credit transfer certificates approved
by Taxation and the Authority shall not exceed $5,000,000 in
any fiscal year to apply against the corporation business tax.
If the total amount of qualified - digital media content
production expenses credit and tax credit transfer certificates
allowed to taxpayers for privilege periods or taxable years
commencing during a single fiscal year exceeds the amount
of credits available for that year, then in the order in which
they have submitted an application, taxpayers who have first
applied for and have not been allowed a credit or tax credit
transfer certificate amount for that reason shall be allowed the
amount of tax credit or certificate on the first day of the next
succeeding fiscal year in which tax credit and tax credit
transfer certificates are not in excess of the amount of credits
available.

New Rule, R.2009 d.143, effective May 4, 2009.
See: 40 N.J.R. 6944(a), 41 N.J.R. 2049(b).

SUBCHAPTER 4. ENTIRE NET WORTH

18:7-4.1 (Reserved)

Amended by R.1983 d.62, effective March 7, 1983.
See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d).

Added last sentence to (a). Added last sentence to (b)5.
Amended by R.1984 d.453, effective October 15, 1984.
See: 16 N.J.R. 1327(a), 16 N.J.R. 2827(a).

(c) added. )

Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Entire net worth; definition; computation”.

18:7-4.2 (Reserved)

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 NLJ.R. 40(d), 11 N.J.R. 150(b). :
Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Effect on net worth of investment in subsidiaries”.

-~ 18:7-4.3 (Reserved)
Repealed by R.1994 d.186, effective April 18, 1994.

Supp. 5-4-09

7-32.10

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Investment in subsidiaries allows proportionate reduc-
tion for calculating net worth”.

18:7-4.4 (Reserved)

Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

_Section was “Net worth; right of director to independently deter-
mine”.

18:7-4.5 Indebtedness owing directly or indirectly

(a) “Indebtedness” is not limited in scope by the duration
thereof and thus includes all debts due, whether money,
goods or services, including; inter alia, accruals of salaries,

bonuses and dividends, as well as interest accrued on all in- ‘

debtedness.

(b) “Indebtedness owing directly or indirectly” includes
but is not limited to all indebtedness owing to any stockholder
or shareholder and to members of his immediate family
where a stockholder and members of his immediate family

together or in the aggregate own or beneficially own 10 per-

cent or more of the aggregate outstanding shares of the tax-
payer’s capital stock of all classes.

(¢) “Immediate family” includes the collective body of

persons, consisting of parents, children and other relatives,

living together in one household in a permanent and domestic
character under one head or management.

(d) Direct indebtedness: In the case of a creditor, corporate
or otherwise (other than an individual), including an estate,
trust or other entity, indebtedness is includible by reason of
direct holding of taxpayer’s stock by the creditor whether or
not the creditor is functioning as a mere conduit of funds
from a third party source.

(e) Indirect indebtedness: Indebtedness must be owing di-
rectly or indirectly to a 10 percent shareholder. Indebtedness
owing by a taxpayer to a commonly controlled creditor is
presumed to be owing indirectly to the common parent. How-
ever, indebtedness between commonly controlled debtors and
creditors may not be attributable as owing indirectly to the
common shareholder if it can be shown that the common
shareholder was in no way the source of the funds. The tax-
payer must establish that the common shareholder was not the
source of the funds since it has the burden of defeating the
presumption. The taxpayer must conclusively establish that:

1. The creditor is merely a conduit of funds from an
unrelated third party source; or

2. The indebtedness was from funds generated by the
creditor from its own operations and clearly not in any way
attributable to or funded by the common shareholder.

Next Page is 7-33
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Example 1: A corporatidn owns 100 percent of the stock

of B Corporation and C Corporation, and these subsidiaries
are engaged in their respective businesses. B Corporation
has generated unneeded cash from its operation or has sold
some of its securities to third persons (other than to the
parent corporation) and :the proceeds are available for
loans. B Corporation then advances some of that money to
C Corporation. C Corporation’ s indebtedness is not indi-
rectly owed to A Corporatlon

Example 2: D Corporation owns 100 percent of the stock
of E Corporation and F Corporation and these subsidiaries
are engaged in their respective businesses. D Corporation
sold securities and advanced the proceeds to E Corporation,
which in turn made loans to F Corporation. This indebted-
ness would be indirectly owed to D Corporation. '

Example 3: G Corporation owns 100 percent of the stock
of H Corporation and K Corporation and these subsidiaries
are engaged in their respective businesses. G Corporation
made advances to H Corporation that had also obtained
funds by borrowings from non-related creditors. ‘K Corpo-
ration borrows from H Corporation. = It is presumed that K

Corporation’s indebtedness is indirectly owed to G Corpora- - ‘

tion. However, the presumption is not conclusive. To the
extent that K Corporation can establish that its indebtedness
to H Corporation is in no way funded by the advances from
G Corporation to H Corporation, that indebtedness would
not be owing indirectly to the parent G Corporation.

(f) For the purpose of determining the degree of stock
ownership of a corporate creditor, the shares of the taxpay-
er’s capital stock held by all corporations bearing the rela-
tionship of parent, subsidiary, or affiliate of the corporate
creditor shall not be aggregated

Example: L corporation owns 100 percent of M corpora-
tion which in turn owns 100 percent of N corporation.. M
corporation has a valid business purpose. L corporation
made loans or otherwise provided funds directly to. N corpo-
ration. The source of such funds is not from M corpora-
tion. The indebtedness from N corporation to L corpora-
tion is not indebtedness owing directly or indirectly to a 10
percent stockholder.

Amended by R.1985 d.561, effectlve November 4, I985
See: 17 N.J.R. 1537(a), l7 NUJ.R. 2677(a).
Substantially amended.
‘Amended by R.1987 d. 118, effective March 2, 1987.
See: 18 N.J.R. 2004(b), 19 N.J.R. 410(c).
Examples | and 2 added to (f).
Amended by R.1992 d.289, effective June 20. 1992.
See: 24 NJ.R, 175(a), 24 N.J.R. 2628(b).
Revised (f).
Amended by R.1994 d.186, ‘effective April 18, 1994,
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References
N.J.S.A. 54:10A~4(d), ().
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_ interest expense paid on notes.

Case Notes

Taxpayer was entitled to exclude from its net income calculaiion
Rollins Leasing Corp. v. Director, Div.
of Taxation, 14 N.J.Tax 289 (A.D.1994), published 14 N.J. Tax 289.

Indebtedness was direct, not indirect, and under Corporation Busi-
ness Tax Act taxpayer had to include loan in its net worth and could
not deduct interest on loan to extent prohibited by the Act. Rollins
Leasing Corp.. v. ‘Director, Div. of Taxation, 13 N.J.Tax 359 (1993),

“reversed. 14 N.J.Tax 289.

Corporation was not holder of taxpayer’s stock, and, thus, debt owed -
to owner did not affect taxpayer’s net worth. Cemex Homes of New .
Jersey, - Inc. -v. Director, Div. of Taxation, 10 N.J.Tax 473 (1989),

- affirmed 241 N.J.Super. 16, 574 A.2d 448.

Rule governing corporate debt for net worth purposes was ultra vires.
Centex Homes of New Jersey, Inc. v. Director, Div. of Taxation, 10
N.J.Tax 473 (1989), affirmed 241 N.J.Super. 16, 574 A.2d 448.

Division of taxation can not make inquiry to determine loan is loan
or contribution to capital. Centex Homes of New Jersey, Inc. v.
Director, Div. of Taxation, 10 N.J.Tax 473 (1989), affirmed 241 N. J Su-
per. 16,574 A.2d 448. -

Inquiry may be made into source of funds, for purposes of calculating
net worth.  Centex Homes of New Jersey, Inc. v. Director, Div. of
Taxation, 10 N.J. Tax 473 (I989), affirmed 241 N.J.Super. 16, 574 A.2d

448,

Taxpayer corporation, which possessed 100 percent ownershlp of
investment in French and Brazilian corporations directly and through
its wholly-owned Dutch subsidiary, was entitled to 100 percent exclu-
sions for the dividends received from-the French and Brazilian corpora-

‘tions.” International Flavors & Fragrances, Inc. v. Taxation Div. Di-

rector, 5 N.J.Tax 617 (Tax Ct.1983), affirmed per curiam 7 N.J.Tax 652
(App.Div.1984), affirmed 102 N.J. 210, 507 A:2d 700 (1986).

" Liability owed by taxpayer to sister corporation was includable in the
taxpayer’s net worth for purposes of determining the amount. of fran-
chise tax, notwithstanding the fact that the indebtedness originated
prior to affiliation; ninety percent of the interest on the indebtedness
could not be excluded as a deduction in net worth base tax computa-
tion. Skyline Industries, Inc. v. Taxation. Div. Director, 3 N.J.Tax 612
(Tax Ct.1981). -

Liability owed by taxpayer to affiliate was not includable in the
taxpayer’s net worth tax base where the affiliate was a mere conduit

“through which indebtedness was owed ‘and paid to unrelated real

creditor third parties and where opportunities for balance sheet manip-
ulations were minimal; ninety percent of interest paid was not disallow-
able .for computing corporation business tax liability (also cited as
N.J.A.C. '18:7-5(a)(7)). . Mobay Chemical Corp. v. Taxation Div. Di-
rector, 3 N.J.Tax 597 (Tax Ct.1981), affirmed per curiam 6 N.J.Tax 445
(App.Div.1982).

Liability owed wholly-owned subsidiary by taxpayer which was a
wholly-owned subsidiary of another corporation was includable in the
taxpayer’s net worth base for purposes of the franchise tax; 90 percent
of the interest paid to the subsidiary by the taxpayer was not deductible
(citing former rule). Fedders Financial Corp. v. Taxation Div. Director,
3 NJ.Tax 576 (Tax Ct.1981),. affirmed per curiam 6 N.J.Tax 444

(App.Div.1982), reversed.

. 18:7-4.6 Receivables offset agaihst indebtedness owing

directly or indirectly

(a) The taxpayer may offset against includible indebted-
ness owed to any creditor the amount of any receivable due
from that creditor.

Example 1: P Corporation owns 100 percent of the °
capital stock of S Corporation.. 'S Corporation has indebt-
edness owing directly or indirectly. to P Corporation as well
as a lesser receivable due from them. ' Indebtedness owing

Supp. 9-15-03
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directly or indirectly to P Corporation is the amount of the

indebtedness reduced by the receivable due from that credi-
-tor. ‘ ' '

Example 2: P Corporation owns 100 percent of the
capital stock of both S1 Corporation and ' S2 Corporation.
S1 Corporation has indebtedness owing directly or indirectly
to P Corporation. S1 Corporation also has a receivable due
from S2 Corporation which, had it been a debt, would also

have been indebtedness owing directly or indirectly to P

Corporation. S1 Corporation may not offset the receivable
due from S2 Corporation from its indebtedness owing di-
rectly or indirectly to P Corporation smce it is not a
receivable due from that creditor.

Example 3: P Corporation owns 100 percent of the
capital stock of S1 Corporation. ‘S1 Corporation owns 100
percent of the capital stock of S2 Corporation. S1 Corpora-
tion has . indebtedness owing directly or indirectly to P
Corporation and has a receivable due from S2 Corporation
-which, had it been a debt, would also have been indebted-
ness owing directly or indirectly to P Corporation.. Sl
Corporation may not offset the receivable due from S2
Corporation from its indebtedness owing directly or indi-
rectly to P Corporation since it is not a receivable due from
that creditor.

Amended by R.1987 d.118, effective March 2, 1987.
See: 18 N.J.R. 2004(b), 19 N.J.R. 410(c).
Examples 1 through 3 added.

18:7-4.7 Governmental obligations and securities

In the determination of net income, interest and other
income from governmental obligations and securities are
includible. ‘

Amended by R.1994 d.186, effective April 18, 1994,
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See N.J.S.A. 54:10A-4(k)(2)(B) as to interest and income from
securities includible in determination of net income.

18:7-4.8 (Reserved)

Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Treasury stock; when includible in net worth”.

18:7-49 (Reserved)

Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Treasury stock; certified rider required”.

18:7-4.10 (Reserved)

Amended by R.1983 d.62, effective March 7,.1983.
See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d).
Changed “total” to “the average value of” real and tangible personal

property. ‘Added real estate investment trust. Added 3, to (b).

" Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

- Supp. 9-15-03

Sectlon was “Total property base, altemate method of computing -

net worth tax

18:7—4.11 Subsidiary corporations; definition

(a) A subsidiary is defined as any corporation in which
the taxpayer is the owner of either:

- 1. At least 80 percent of the total combined voting‘.

power of all classes of stock of the subsidiary entitled to
vote, and at least 80 percent of the total number of shares
of all other classes of stock except nonvoting stock which
is limited and preferred as to dividends. ~The investment
shall be determined only with reference to investment in
capital stock and shall exclude any loans or advances to
any such subsidiaries; or

2. At least 50 percent but less than 80 percent of the
total combined voting power of all classes of stock of the
subsidiary entitled to vote, and ‘at least 50. percent but less
than 80 percent of the total number of shares of all other
classes of stock except nonvoting stock which is limited
and preferred as to dividends. The investment shall be
determined only with reference to investment in capital
stock and shall exclude any loans or advances to any such
subsidiaries.

(b) An entity organized under the laws of a foreign

country shall be considered a subsidiary if the foregoing:

requisite degree of ownership is met and if the entity .is

considered a corporation for any purpose under the United = |

States Federal income tax laws, such as (but not by way of

- sole examples) for the purpose of supplying deemed-paid

foreign tax credits or purpose of status as a controlled
foreign corporation.

Amended by R.1979 d.45, effective February 6, 1979.

See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

Amended by R.1985d.561, effective November 4, 1985.

See: 17 N.J.R. 1537(b), 17 NJR. 2677(b).
Substantially amended.

‘Amended by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Special amendment, R.2003 d.135, effective..February 27, 2003 (to .

expire August 26, 2003).
See: 35 N.J.R. 1573(a).
In (a), added ‘“either” following “owner ol” in the mtroductory
paragraph and added 2.
Adopted concurrent amendment, R2003 d.370, effecnve August 22,
2003.
See: 35 N.LR. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change:

Statutory References
See N.J.S.A. 54:10A-9 as to definition of a “subsidiary.”

18:7-4.12 (Reserved)

Amended by R.1970 d.121, effective October 5, 1970.
See: 2 NJ.R. 78(a), 2 NJ.R. 95(a).

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R: 40(d), 11 N.J.R. 150(b).

Repealed by R.1994 d.186, effective April 18, 1994.

. See: 26 N.I.R. 761(a), 26 N.I.R. 1696(b).

Section was “Subsidiary deductions from net worth”.
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18:7-4.13 (Reserved)

Repealed by R.1994 d.186, effective April 18, 1994. -
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). -
Section was “Effect of short tax table on subsidiary. deductlons

18:7-4.14 (Reserved)

Amended by R 1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.I.R. 150(b).
Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Parent must report book value of subsxdlary corpora-
tion”.

18:7-4.15 - (Reserved)

Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). ‘
Section was “Consolidated returns for subsidiary corporations”.

Case Notes

Taxpayer corporation, which possessed 100 percent ownership of
investment in French and Brazilian corporations directly and through its
wholly-owned Dutch subsidiary, was entitled to 100 percent exclusions
for the dividends received from the French and Brazilian corporations.
International Flavors & Fragrances, Inc. v. Taxation Div. Director, 5

NJ.Tax 617 (Tax Ct.1983), affirmed per curiam 7 N.J.Tax 652

(App.Div.1984), affirmed 102 N.J. 210, 507 A.2d (1986).

18:7-4.16 (Reserved)

Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Valuation of securities”. -

18:7-4.17 (Reserved)

New Rule, R.1984 d 496, effectlve November 5, 1984
See: 16 N.J.R. 1325(a), 16 N.J.R. 3057(a).
Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b)

Section was “Urban enterprise zones”.

18:7-4.18 (Reserved)

SUBCHAPTER 5. ENTIRE NET INCOME; DEFINITION,
COMPONENTS AND RULES FOR COMPUTING

18:7-5.1 Entire net income; definition

(a) “Entire net income” means total net income from all

sources, whether within or w1thout the Umted States, and’

includes:

1. The gain derived from the employment of capital or -

labor, or from both combined, as well as

2. Profit gained through a sale or conversmn of caplta]
assets.

(b) For the purpose of the New Jersey tax, :the amount ofa
taxpayer’s entire net income shall be. deemed prima facie to
be equal in amount to the taxable income, before net operat-
ing loss deduction and special deductions, which the taxpayer
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is required to report to the United States Tre'dsuxy Department

~ for the purpose of computing its Federal income tax, subject

to the adjustments set-forth in this Subchapter. . -

(c) Consistent with N.J.A.C. 18:7- 1-1.15, entire net income

shall be determined on a separate entity basis as if the con-

temporaneous Federal return had not been a consolldated

return.

Example 1: Corporation A is part of a ‘consolidated
group filing for Federal purposes which as a group incurred
a net operating loss for the year. Corporation A, however,
‘on a separate entity basis had net incomeé of $100,000

_before its charitable contribution expense of $15,000 is

" taken into account. Based on a separate, non-consolidated
-calculation under the Internal Revenue Code, and the con-
tribution limitations applicable to all corporations for the
period under review (that is, 10 percent), Corporation A’s
reportable net income for New Jersey purposes is $90,000
($100 000 - ($100,000 x . 10)) ’

-Example 2: Corporation B is part of a consolidated
group filing for Federal purposes- which sold goods in the
ordinary course of business to Corporation C, also a mem-
ber of the same consolidated group filing. The selling price
between Corporation B and C was at arm’s length and
included a profit element in it. The Federal corporate con-
solidated filing would recognize but defer the gain on the
sale of the goods between Corporation B and C since
Corporation C had not disposed of the property outside the
group at year end. For New Jersey purposes, however,

* Corporation B must report the gain on the sale of the

_ property for net income purposes, and Corporation C must
include the full sales price of the property in its inventory
value.

* (d) Entire net income shall be determined as if no election

‘had been made under 26 U.S.C. 1371 (Subchapter S of the
-Federal Internal Revenue Code) '

Amended by R.1985 d.562, effectlve November 4,1985.
See: 17 N.J.R. 1538(a), 17 N J.R. 2678(a). -
(c) added.

_Amended by R.1992 d.231, effectlve June 1, 1992

See: 24 N.J.R. 1522(a), 24NJR. 2074(c).
. Added examples to (c); deleted (e).

Law Revnews

How New Jersey treats the acqulsltlon ‘of assets. John M Metzger,
147 N J.L.J. 1356 (1997) g .

Statutory References

See NJ S.A. 54:10A-4(k) as to definition and scope of “entire net
income.”

) 7 Case Notes
' Regulations were valid. General Bldg. Products Corp. v. State, Div. of
Taxation, 14 N.J.Tax 232 (1994), affirmed 15 N.J. Tax 213.

State’s prohibition against filing of consolidated income tax returns
by related corporations does not -immunize subsidiary corporation from
state taxation of any gain realized as result of deemed sale of its assets.

Supp. 9-4-07
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General Bldg. Products Corp. v. State, Div. of Taxation, 14 N.J.Tax 232
(1994), affirmed 15 N.J. Tax 213.

New York S corporation’s distribution to New Jersey taxpayer would
be treated as being from corporation’s accumulated earnings. Laurite v.
Director, Div. of Taxation, 12 N.J.Tax 483 (1992), affirmed 14 N.J.Tax
166, certification denied 135 N.J. 301, 639 A.2d 301.

Absent showing that S corporation’s income was from current
earnings it would be assumed that distribution was from accumulated
earnings. Laurite v. Director, Div. of Taxation, 12 N.J.Tax 483 (1992),
affirmed 14 N.J.Tax 166, certification denied 135 N.J. 301, 639 A.2d
301.

18:7-5.2  Entire net income; how computed

(a) “Taxable income before net operating loss deduction
and special deductions,” hereinafter referred to as Federal
taxable income, is the starting point in the computation of the
entire net income. After determining Federal taxable income,
it must be adjusted as follows:

1. Add to Federal taxable income:

i.  The amount of any specific exemption or credit
allowed in any law of the United States imposing any tax
on or measured by the income of corporations, where
such specific exemption or credit has been deducted in
computing Federal taxable income;

ii. All interest income from sources within the
United States which has not been included in computing
Federal taxable income, including interest on State and
Municipal bonds and certain obligations of the United
States and its instrumentalities, less interest expense in-
curred to carry such investments, to the extent such in-
terest expense has not been deducted in computing
Federal taxable income;

iii. All dividend income from sources within the
United States which has not been included in computing
Federal taxable income;

iv. All Federal taxes on or measured by income or
profits which were deducted in computing Federal tax-
able income; :

v. All New Jersey franchise taxes paid or accrued
under the Corporation Business Tax Act, whether meas-
ured by net worth, net income or otherwise, to the extent
such taxes were deducted in computing Federal taxable
income; and, with respect to accounting years beginning
after July 7, 1993, taxes paid or accrued to a possession
or territory of the United States, a state, a political
subdivision thereof, or the District of Columbia on or
measured by profits or income, or business presence or
business activity including, without limitation, the
Michigan Single Business Tax and taxes measured in
whole or in part by “net taxable capital” to the extent
such taxes were deducted in computing Federal taxable
income;

vi. All taxes paid or accrued to any foreign country,
state, province, territory or subdivision, on or measured
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by profit or income or business presence or business
activity, to the extent such taxes were deducted in com-
puting Federal taxable income with respect to account-
ing beginning on or after January 1, 2002;

vii. Taxes paid or accrued with respect to subsidiary
dividends should be added back to the extent dividends
are excluded from entire net income and such taxes were
deducted in computing Federal taxable income;

viii. Net operating losses sustained during any year or
period other than that covered by the return, which were
deducted in computing Federal taxable income, but a net
operating loss deduction shall be allowed to the extent
provided by N.J.A.C. 18:7-5.12 through 5.17.

ix. For accounting or privilege periods ending on or
before January 10, 1996, the amount deducted, in com-
puting Federal taxable income, for interest on indebt-
edness whether or not evidenced by a written statement.
To be added back, such interest must be owed directly or
indirectly either to an individual stockholder or members
of his or her immediate family who, in the aggregate,
own beneficially 10 percent of more of the taxpayer’s
outstanding shares of capital stock or to a corporate
stockholder which owns 10 percent or more of the tax-
payer’s outstanding shares of capital stock. The amount
deducted shall be reduced by 10 percent of the amount
so deducted or $1,000, whichever is larger. Thus, if the
amount of such interest.is $1,000 or less, then none of
said amount need be added back. (For definition of and
guidance in determining “directly” and “indirectly” see
N.J.A.C. 18:7-4.5(d), (e) and (f).) However, there shall
be allowed as a deduction:

(1) Any part of a deduction for interest on written
evidence of indebtedness issued, with stock, pursuant
to a bona fide plan of reorganization to persons who is
prior to such reorganization were bona fide creditors
of the taxpayer or any predecessor corporation, but
were not stockholders thereof; and

(2) Any part of a deduction for interest that re-
lates to financing of motor vehicle inventory held for
sale to customers, provided that the underlying indebt-
edness is owing to a taxpayer customarily and rou-
tinely providing this type of financing. The portion of
such interest which may be deducted is limited to
interest on indebtedness relating to floor-planning of
motor vehicles evidenced by a trust receipt or similar
document and is also limited to interest on unsold
inventory items. The interest must be paid or accrued
directly to a creditor which is a taxpayer under the act
and not indirectly to any related entity. That taxpayer,
or a corporation which is a parent or subsidiary of that
taxpayer must be the manufacturer or the motor
vehicles financed; and

(3) Any deduction for interest that relates to debt
of a “financial business corporation” owed to an
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affiliate corporation but only where the interest rate
does not exceed two percentage points over a prime
rate to be determined by the Commissioner of Bank-
ing. Interest paid or accrued to such an affiliate is an
unrestricted deduction only when a corporation is a
financial business corporation as determined at
N.J.A.C. 18:7-1.16. A debt is owed to an “affiliate”
corporation when it is owing directly or indirectly to
holders of ten percent or more of the aggregate out-
standing shares of the taxpayer’s capital stock of all
classes as defined in N.J.A.C. 18:7-4.5. The deduction
may not be claimed on the Corporation Business Tax
Return, Form CBT-100. Any corporation which is a
financial business corporation must file the Corpo-
ration Business Tax Return for Banking and Financial
Corporations, Form BFC-1, and complete Schedule L
apportioning the financial business conducted in New
Jersey consistent with N.J.S.A. 54:10A-38; and

(4) Any part of a deduction for interest that re-
lated to debt of a banking corporation owing directly
to a bank holding company as defined in 12 U.S.C.
1841 of which the banking corporation is a subsidiary.
The allowable deduction for interest is limited to in-
terest paid or accrued directly by the subsidiary to its
bank holding company parent notwithstanding that
related indebtedness may be excluded from net worth
where it is indirectly owing to such bank holding
company.

X. Recoveries with respect to war losses, regard-
less of whether such war losses were deducted in any
return previously made for the purpose of computing the
New Jersey Corporation Business Tax;

xi.  All income from sources outside the United
States which has not been included in computing Federal
taxable income less all allowable deductions to the
extent that such allowable deductions were not taken
into account in computing Federal taxable income;

xii. In any year or short period which ends after
1981, with respect to property placed in service on and
after January 1, 1981, but prior to taxpayer fiscal or
calendar accounting years beginning on or after July 7,
1993, any depreciation or cost recovery (ACRS or
MACRS) which was deducted in arriving at Federal
taxable income and which was determined in accordance
with Section 168 of the Federal Internal Revenue Code
in effect after December 31, 1980. See (a)2iv below for
depreciation allowable in computing entire net income.

xiii. In any year or short period ending after 1981,
with respect to property placed in service on and after
January 1, 1981, but prior to taxpayer fiscal or calendar
accounting years beginning on or after July 7, 1993, any
interest, amortization or transactional costs, rent, or any
other deduction which was claimed in arriving at Federal
taxable income as a result of a “safe harbor leasing”
election made under Section 168(f)8 of the Federal
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Internal Revenue Code; provided, however, that for a
fiscal year or short period which begins in 1981 and ends
in 1982, any such amount which relates to property
placed in service during that part of the return year
which occurs in 1981 shall be allowed as a deduction in
arriving at entire income for that year only; and provided
further that any such amount with respect to a qualified
mass commuting vehicle pursuant to Federal Internal
Revenue Code Section 168(f)(8)(D)(v) (formerly
168(f)(8)(D)(iii)) shall be allowed in any event.

(1) Where the “user/lessee” of qualified lease
property which is precluded from claiming a deduc-
tion for rent under this rule would have been entitled
to cost recovery on property which is subject to such
“safe harbor lease” election in the absence of that
election, it may claim depreciation on that property
under the provisions of (a)2iv and v below. See (a)2vi
below for the treatment to be accorded related income
on such “safe harbor lease” transactions.

xiv. All income, from whatever sources derived not
included in computing Federal taxable income and not
otherwise required to be added back under (a)li through
ix above, less all allowable deductions attributable
thereto, to the extent that those allowable deductions
were not taken into account in computing Federal
taxable income.

xv. The amount deducted from Federal taxable
income for any civil, civil administrative, or criminal
penalty or fine, including a penalty or fine under an
administrative consent order, assessed and collected for
violation of a State or Federal environmental law, an
administrative consent order, or an environmental ordi-
nance or resolution of a local governmental entity, and
any interest earned on the penalty or fine, and any
economic benefits having accrued to the violator as a
result of a violation, which benefits are assessed and
recovered in a civil, civil administrative, or criminal
action, or pursuant to an administrative consent order.
The provisions of this subsection shall not apply to a
penalty or fine assessed or collected for a violation of a
State or Federal environmental law, or local environ-
mental ordinance or resolution, if the penalty or fine was
for a violation that resulted from fire, riot, sabotage,
flood, storm event, natural cause, or other act of God
beyond the reasonable control of the violator, or caused
by an act or omission of a person who was outside the
reasonable control of the violator.

xvi. The amount deducted from Federal taxable
income of treble damages paid to the Department of
Environmental Protection and Energy pursuant to
subsection a of section 7 of P.L.1976, c.141 (N.J.S.A.
58:10-23.11f) for costs incurred by the Department in
removing, or arranging for the removal of, an unauthor-
ized discharge upon failure of the discharger to comply

Supp. 12-21-09
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with a directive from the Department to remove, or
arrange for the removal of, the discharge.

xvii. Any deduction for research and experimental
expenditures to the extent that those research and experi-
mental expenditures are qualified research expenses or
basic research payments for which an amount of credit is
claimed pursuant to N.J.S.A. 54:10A-5.24 unless those
research and experimental expenditures are also used to
compute a Federal credit claimed pursuant to IRC
section 41;

xviii. Interest paid, accrued or incurred to a related
member except as may be permitted pursuant to
N.J.A.C. 18:7-5.18;

xix. Interest expenses and costs and intangible ex-
penses and costs directly or indirectly paid accrued or
incurred in connection with a transaction with one or
more related members, except as may be permitted pur-
suant to N.J.A.C. 18:7-5.18;

xx. For privilege periods beginning after December
31, 2004, amounts deducted for Federal tax purposes
pursuant to Federal Internal Revenue Code section 199,
except that this provision shall not apply to amounts
deducted pursuant to that section that are exclusively
based upon domestic production gross receipts of the
taxpayer which are derived only from any lease, rental,
license, sale, exchange, or other disposition of qualifying
production property which the taxpayer demonstrates to
the satisfaction of the Director was manufactured or
produced by the taxpayer in whole or in significant part
within the United States but not qualified production
property that was grown or extracted by the taxpayer.
“Manufactured or produced,” as used in this paragraph,
shall be limited to performance of an operation or series
of operations, the object of which is to place items of
tangible personal property in a form, composition, or
character different from that in which they were ac-
quired. The change in form, composition, or character
shall be a substantial change, and result in a trans-
formation of property into a different or substantially
more usable product. For example, expenses to be added
back include, but are not limited to, expenses that are
applicable to or pertain to production property grown or
extracted; from food processing (but not retail food
sales), from software development, from filmmaking and
sound recordings, from the production of electricity,
natural gas and potable water, from construction activi-
ties; and from engineering or architectural services;

xxi. For property placed in service on or after Jan-
uary 1, 2004, the amounts claimed as cost expense pur-
suant to IRC section 179 that are in excess of $25,000;
and

xxii. For privilege periods beginning after December
31, 2008 and before January 1, 2011, the amount of dis-
charge of indebtedness income excluded for Federal in-
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come tax purposes pursuant to subsection (i) of section

108 of the Federal Internal Revenue Code of 1986 (26 -

U.S.C. §108); and
2. Deduct from Federal taxable income:

i. 100 percent of all dividends or amounts deemed
dividends for Federal purposes included in Federal
taxable income which were received from subsidiaries
meeting the definition of a subsidiary under N.J.A.C.
18:7-4.11(a)1 and 100 percent of all dividends from
those subsidiaries which were added to Federal taxable
income in accordance with (a)1 above; -

(1) Dividends received from an.entity qualified as

a real estate investment trust (REIT) as defined under

IRC Section 856, and N.J.S.A. 54:10A-4(1), are

ineligible for inclusion in the dividends received

" deduction for corporations as provided in (a)2i above.

For those taxpayers that are subject to New Jersey

corporation business tax, REIT distributions in con-
formity with Federal law are subject to taxation.

~ii. Fifty percent of all dividends or amounts deemed
dividends for Federal purposes included in Federal
taxable income or added to Federal taxable income in
accordance with (a) above if received from 50 to less
than 80 percent owned subsidiaries defined under
N.J.A.C. 18:7-4.11(a)2. Dividends received from a regu-
lated investment company which are treated as interest
for purposes of the Internal Revenue Code and/or which
are not considered qualifying dividends for  Internal
Revenue purposes are not eligible for deduction or
exclusion from entire net income under this subsection.

(1) Dividends received from an entity qualified as
a real estate investment trust (REIT) as defined under
IRC section 856, and N.J.S.A. 54:10-A4(1), are ineli-
gible for inclusion in the dividends received deduction
for corporations as provided in (a)2ii above. For those
taxpayers that are subject to New Jersey corporation
business tax, REIT distributions in conformity with
Federal law are subject to taxation.

iii. Depreciation on property placed in service after
1980 but prior to taxpayer fiscal or calendar accounting
years beginning on and after July 7, 1993 on which
ACRS or MACRS has been disallowed under (a)lxii
above using any method, life and salvage value which
would have been allowable under the Federal Internal
Revenue Code at December 31, 1980. A method, once
adopted, must be used for all succeeding years for
purposes of computing depreciation on that particular
recovery property, except only that a taxpayer may make
a change in method which would not have required the
consent of the Commissioner of Internal Revenue. Per-
sonal property placed in service during any year after
1980 must be treated using the half year convention by
claiming a half year of depreciation in the year that

\

O
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property is placed in service. No depreciation is allow- (1) Where income relating to such safe harbor
able in the year of disposal. Aggregate depreciation leasing election would have been included in Federal
claimed under this paragraph for all years is limited to taxable income whether or not the election is made, no
the basis for depreciation under the' Federal Internal exclusion is permitted.

Revenue Code at the date the property is placed in
service less whatever salvage value would have been
required to be considered under the Federal Internal
Revenue Code at December 31, 1980;

Example: A corporation which finances the acquisition of
machinery and equipment is not permitted to exclude interest
income merely because it is one of the parties to a “safe
harbor lease” whereby it agreed that all parties to the trans-

iv. In any privilege period or taxable year beginning  action characterize it as a lease for Federal income tax pur-
on or after January 1, 2002, with respect to property ac-  poses.
quired on or after January 1, 2002 and before September
11, 2004, any depreciation which was deducted in (2) For treatment of deductions relating to such
arriving at Federal taxable income and which was deter- safe harbor lease transactions, see (a)1xi above.
mined in accordance with Sections 168(k) and 1400L of
the Federal Internal Revenue Code. Assets acquired
before January 1, 2002 for which such depreciation was
taken will continue for the entire life of the asset to
follow Federal depreciation. Assets acquired in periods

vii. Any banking corporation which is operating an
international banking facility (IBF) as part of its business
may exclude the eligible net income of the IBF, as
herein described, from its entire net income, as follows:

beginning before January 1, 2002 will continue to follow (1) Any deductions under this section can only be
Federal depreciation even if the asset itself was acquired claimed to the extent that they are not deductible in
after January 1, 2002 but during such fiscal year. Upon determining Federal taxable income, or not deductible
early retirement a basis adjustment will be required to under N.J.S.A. 54:10A-4(k)(1) through (3).

equalize Federal and State basis. (2) The eligible net income of an IBF is the

Example: Federal bonus depreciation with respect to an - amount of income remaining after subtracting the ap-
asset acquired February 1, 2002 by a corporation which is a plicable expenses, as defined by (a)2vii(4) below.
calendar year corporation will be disallowed for the corpora-

tion when filing its CBT-100 for 2002, (3) Eligible gross income is the gross income

derived from an IBF. This will include gross income
v.  Gain or loss on property sold or exchanged is to derived from the following:

be determined with reference to the amount properly to
be recognized in determination of Federal taxable
income. However, on the physical disposal of recovery
property, whether or not a gain or loss is properly to be
recognized under the Federal Internal Revenue Code, the
transferor of the property shall take as a deduction any
excess or shall restore as an item of income any defi-
ciency of depreciation disallowed under (a)lxii above
over related depreciation claimed on that property under
(a)2iv above. A statutory merger or consolidation shall
not constitute a disposal of recovery property.

vi. In any year or short period ending after 1981,
with respect to property placed in service on and after
January 1, 1981, but prior to taxpayer fiscal or calendar
accounting years beginning on or after July 7, 1993, any
item of income included in arriving at Federal taxable
income solely as a result of a “safe harbor leasing”
election made under Section 168(f)(8) of the Federal
Internal Revenue Code; provided, however, that for the
accounting period which begins in 1981 and ends in
1982, such income which relates to property placed in
service during 1981 is not to be excluded; and provided,
further, that any such income which relates to a qualified
mass commuting vehicle pursuant to Federal Internal
Revenue Code Section 168(f)(8)(D)(v) (formerly
168(£)(8)(D)(iii)) shall be included in entire net income
in any event.

(A) Making, arranging for, placing or carrying
loans to foreign persons, provided, however, that in
the case of a foreign person which is an individual,
or which is a foreign branch of a domestic corpo-
ration (other than a bank), or which is a foreign
corporation or foreign partnership which is control-
led, by one or more domestic corporations (other
than banks), domestic partnerships or resident indi-
viduals, all the proceeds of the loan are for use
outside of the United States;

(B) Making or placing deposits with foreign
persons which are banks or foreign branches of
banks (including foreign subsidiaries) or foreign
branches of the taxpayers or with other interna-
tional banking facilities; or

(C) Entering into foreign exchange or hedging
transactions relating to any transactions under
(a)2vii(3)(A) and (B) above or (D) below.

(D) Any other activities which an IBF may be,
at any time, authorized to engage in by Federal or
state law, the Board of Governors of the Federal
Reserve, the Comptroller of the Currency, the New
Jersey Banking Commission, or any other authority.

7-39 Supp. 12-21-09
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(4) Applicable expenses are any expenses or de-
ductions which are directly or indirectly attributable to
eligible gross income as defined in (a)2vii(3) above.

(See: N.J.A.C. 18:7-16 regarding mtematlonal banking fa-
cilities.)

viii. For privilege periods beginning on or after Jan-
uary 1, 2014 and before January 1, 2019, the amount of
discharge of indebtedness income included for Federal
income tax purposes, pursuant to subsection (i) of
section 108 of the Federal Internal Revenue Code of
1986 (26 U.S.C. §108).

Amended by R.1983 d.62, effective March 7, 1983
See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d).

Added new 10 and 11 to (a). Recodified old 10 as new 12 and added
4-6 to (b).

Amended by R.1984 d.453, effective October 15, 1984.
See: 16 N.J.R. 1327(a), 16 N.J.R. 2827(a).

(b)7 added.

Amended by R.1985 d.562, effective November 4, 1985.
See: 17 N.J.R. 1538(a), 17 N.J.R. 2678(a).

Substantially amended.

Amended by R.1987 d.335, effective August 17, 1987.
See: 19 N.J.R. 712(a), 19 N.J.R. 1568(b).

Substantially amended.

Amended by R.1992 d.289, effective July 20, 1992.
See: 24 N.J.R. 175(a), 24 N.J.R. 2628(b).

Revised text.

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Amended by R.1997 d.204, effective May 19, 1997.
See: 28 NLJ.R. 5158(a), 29 N.J.R. 2467(a).

In (a)1vii, inserted “For accounting or privilege periods ending on or
before January 10, 1996,”. '

Special amendment, R.2003 d.135, effective February 27, 2003 (to ex-

pire August 26, 2003).

See: 35 N.J.R. 1573(a).

Rewrote the section.

Adopted concurrent amendment, R.2003 d.370, effective August 22,

2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).

Provisions of R.2003 d.135 adopted without change.
Amended by R.2004 d.367, effective October 4, 2004.
See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a).

In (a), deleted iii, recodified former iv through viii as iii through vii in
2.

Amended by R.2006 d.61, effective February 6, 2006.
See: 37 N.J.R. 4195(a), 38 N.J.R. 1080(a).

In (2)2i, deleted “of this chapter”; added (a)2i(1) and (a)2ii(1).
Amended by R.2007 d.284, effective September 4, 2007.

See: 39 N.J.R. 844(a), 39 N.J.R. 3780(b).

In (a)lviii, updated the second N.J.A.C. reference; in (a)lxviii, de-
leted “and” from the end; in (a)lxix, substituted a semicolon for the
period at the end; and added (a)lxx and (a)1xxi.

Amended by R.2009 d.151, effective May 4, 2009.
See: 41 N.J.R. 721(b), 41 NJR. 2050(a).

In (a)2v, substituted “the transferor of the property shall take” for
“there shall be allowed”, “shall restore” for “there must be restored” and
“(a)1xii” for “(a)1x”.

Amended by R.2009 d.384, effective December 21, 2009.
See: 41 N.J.R. 3401(a), 41 N.J.R. 4825(a).

In (a)1xx, deleted “and” from the end; in (a)lxxi, substituted *; and”

for a period at the end; and added (a)1xxii and (a)2viii.

‘Case Notes

Benefits from safe harbor leases do not constitute “real intangible
personal property”, for purposes of corporate tax. Reuben H. Donnelley
Corp. v. Director, D1v. of Taxation, 128 N.J. 218, 607 A.2d 1281 (1992).

Supp. 12-21-09
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Under N.J.A.C. 18:7-5.2(a)2v, a taxpayer’s parent corporation had
been entitled, but not required, to take an excess depreciation deduction.
Therefore, the parent corporation’s decision not to take such a deduction
did not preclude the taxpayer from assuming the higher depreciable basis
of assets transferred to it by the parent. Clorox Prods. Mfg. Co. v.
Director, 23 N.J. Tax 260, 2006 N.J. Tax LEXIS 22 (Tax Ct. 2006).

Any distinction between the terms “physical disposal” and “disposal”
in N.J.A.C. 18:7-5.2(a)2v is a distinction without a difference. Clorox
Prods. Mfg. Co. v. Director, 23 N.J. Tax 260, 2006 N.J. Tax LEXIS 22
(Tax Ct. 2006).

Interpretation of amendment to corporate tax governing safe harbor
leases was not an administrative rule. Reuben H. Donnelley Corp. v.
New Jersey Dept. of Treasury, Div. of Taxation, 11 N.J.Tax 241 (1990),
reversed 12 N.J.Tax 255, certification granted 127 N.J. 551, 606 A.2d
364, reversed 128 N.J. 218, 607 A.2d 1281.

Corporate owner of safe harbor leased property could not include it in
owner’s business allocation factor. Reuben H. Donnelley Corp. v. New
Jersey Dept. of Treasury, Div. of Taxation, 11 N.J.Tax 241 (1990),
reversed 12 N.J.Tax 255, certification granted 127 N.J. 551, 606 A.2d
364, reversed 128 N.J. 218, 607 A.2d 1281.

State’s inclusion of Federal obligations in taxpayer bank’s tax bases
under the Corporation Business Tax Act complied with the Federal
public debt statute since the tax was nondiscriminatory; taxpayer bank’s
net worth and net income bases appropriately included the value of and
income from the bank’s holdings of state and local obligations. Garfield
Trust Co. v. Director, Div. of Taxation, 6 N.J.Tax 462 (Tax Ct.1984),
affirmed per curiam 7 N.J.Tax 663 (App.Div.1984), affirmed 102 N.J.
420, 508 A.2d 1104 (1986), appeal dismissed 107 S.Ct. 390, 479 U.S.
925,93 L.Ed.2d 345.

Federal minimum tax for tax preference was not properly excludable
from the taxpayer’s entire net income in the calculation of New Jersey
corporation business tax, since the Federal minimum tax is on income
and not an excise tax on capital. Texaco, Inc. v. Director, Div. of
Taxation, 4 N.J.Tax 63 (Tax Ct.1982).

18:7-5.3 Tax paid to.foreign country or United States
possession; when deductible from net income

(a) With respect to foreign taxes required to be included in
income as dividends received under Section 78 of the Internal
Revenue Code, no deduction from Federal taxable income is
permitted if 100 percent of the dividend received amount is
deductible therefrom under N.J.A.C. 18:7-5.2(a) 2i.

1. However, if 100 percent of the foreign tax
amount is not deductible from Federal taxable income as
dividends received under N.J.A.C. 18:7-5.2(a) 2i, then
the percentage which is taxed may be deducted from
Federal taxable income. No other foreign taxes are
deductible.

Amended by R.1999 d.116, effective April 5, 1999.
See: 31 N.J.R. 266(b), 31 N.J.R. 893(a).
In (b), changed N.J.A.C. references throughout.
Administrative change and correction.
See: 31 N.J.R. 1818(a).
Special amendment, R.2003 d.135, effective February 27, 2003 (to ex-
pire August 26, 2003).
See: 35 N.J.R. 1573(a).
Rewrote the section.
Adé)(])aégd concurrent amendment, R.2003 d.370, effective August 22,
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.
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18:7-5.4 Factors not adjustable to Federal taxable
income

(a) No adjustment to Federal taxable income is permitted
under this rule for:

1. Gains or losses not recognized for Federal income
tax purposes under Section 351 or similar sections of the
Internal Revenue Code but only to the extent that recapture
or other provisions of the Code are not paramount to these
sections.

Next Page is 7-41 7-40.1

2. The general business credit allowed or allowable for
Federal income tax purposes under Section 38 of the
Internal Revenue Code.

i.  This may not be taken as a deduction in com-
puting the New Jersey net income tax base, nor as a
credit, in any manner, in computing tax liability under
the Act.

ii. Upon disposition of assets which qualified for a
general business credit under Section 38 of the Internal
Revenue Code, taxpayer must use the same basis for
computing gain or loss for New Jersey net income tax
purposes as employed for Federal income tax purposes.

Supp. 12-21-09
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3. Depreciation attributable to a decrease in the basis of
depreciable property for Federal income tax purposes, as a
result of the general business credit allowed or allowable
under Section 38 of the Internal Revenue Code.

i.  This depreciation may not be taken as a de-
duction in computing the New Jersey net income tax
base.

ii. Depreciation taken for New Jersey net income
tax purposes must be reported at the same amount as
reported for Federal income tax purposes for the same
period.

Amended by R.1985 d.562, effective November 4, 1985.
See: 17 N.JR. 1538(a), 17 N.J.R. 2678(a).
(a)2 deleted; (a)l amended; 3 and 4 renumbered as 2 and 3.

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

18:7-5.5 Entire net income; determining stock
ownership

(a) The provisions of N.J.A.C. 18:7-4.5 and 4.6 relating to
the manner or degree of direct or indirect stock ownership by
a creditor are applicable in determining deductibility of inter-
est paid or accrued to holders of 10 percent or more of the
aggregate outstanding shares of the taxpayer’s capital stock of
all classes.

(b) In determining the percent ownership of investment for
purposes of computing the dividend exclusion, a taxpayer can
aggregate its ownership of stock by basing its computation on
its ownership equity in the payor. No part of such investment
may be determined with reference to loans or advances but
must be based upon investment in capital stock.

Example 1: Corporation A received a dividend from Cor-
poration B and a dividend from Corporation C. Corporation A
owns 90 percent of Corporation B. Corporation A owns 20
percent of Corporation C. Corporation B owns 70 percent of
Corporation C. The remaining shares of Corporation B and
Corporation C are owned by unrelated persons.

By literal terms of the Act, the dividend received by Cor-
poration A from its 90 percent owned Corporation B is ex-
cludible from entire net income.

Since the equity of Corporation A in Corporation C is 80
percent or more ownership, it may also exclude the dividends
received from Corporation C from entire net income.

Ownership equity of Corporation A in Corporation C:

Direct investment in Corporation C 20%
Investment in Corporation B 90%
Investment of Corporation B in Cor-

poration C 70%
Indirect investment in Corporation C 90
Aggregate ownership by Corporation

A of the stock of Corporation C 83%

x .70

63%

Example 2: Corporation D received a dividend from Cor-
poration E and a dividend from Corporation F. Corporation D

7-41

owns 90 percent of Corporation E. Corporation D owns 20
percent of Corporation F. Corporation E owns 60 percent of
Corporation F. The remaining shares of Corporation E and
Corporation F are owned by unrelated persons.

By literal terms of the Act, the dividend received by Cor-
poration D from its 90 percent owned Corporation E is ex-
cludible from entire net income.

Since the equity of Corporation D in Corporation F is less
than 80 percent ownership, it may only exclude 50 percent of
the dividend received from Corporation F from entire net
income.

Ownership equity of Corporation D in Corporation F:

Direct investment in Corporation F 20%
Investment in Corporation E 90%
Investment of Corporation E in Cor-
poration F 60%
Indirect investment in Corporation F .90 -
Aggregate ownership by Corporation

D of the stock of Corporation F
New Rule, R.1987 d.118, effective March 2, 1987.

See: 18 NLJ.R. 2004(b), 19 N.J.R. 410(c).
Old rule repealed.

x.60 = 54%

74%

Cross References

See N.J.A.C. 18:7-4.5 (Net worth; indebtedness includible) and 18:7-
4.6 (Receivables offset against includible indebtedness) as to computing
net worth.

18:7-5.6 Adjustment of entire net income to period
covered by return; how computed

(a) If the entire net income required to be reported is for a
period other than a period covered by the taxpayer’s Federal
income tax return, the taxpayer shall compute its net income
as follows:

1. Its Federal taxable income is first adjusted in the
manner set forth on N.J.A.C. 18:7-5.1 through 5.4,

2. The result is then divided by the number of calendar
months or parts thereof covered by the Federal income tax
return;

3. The result is then multiplied by the number of the
calendar months or parts thereof covered by the return
under the Act. A part of a month shall be deemed to be a
month.

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References:
N.J.S.A. 54:10A-17.

18:7-5.7 Right of Director to independently determine
net income

If in the opinion of the Director the method employed in
N.J.A.C. 18:7-5.6 does not properly reflect the taxpayer’s net

Supp. 8-4-08
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income propetly apportionable to New Jersey under the Act
~ for the period covered by its New Jersey return, the Director
may determine entire net income solely on the basis of the
- taxpayer’s income during such period. '

Amended by R.1994 d.186, effective April 18, 1994. °
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). :

Statutory References '
NJ.S.A. 54: 10A-l7(a)

18:7-5.8 Calculatlon of gain in certain instances

(a) A selhng parent corporation in a Federal LR. C
338(h)(10) transaction does not-recognize gain on the sale of

target stock for New Jersey purposes for acquisition dates

. Voccurrin,g on or after January 14, 1992.

(b) Where a target corporation recognizes gain as the reéult
of an LR.C. 338(h)(10) election, the target reports and pays
tax on such gain pursuant to N.J.A.C. 18: 7-5. 1(a)..

Repealed by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R.-1696(b).

"~ Section was “Procedure for computing short period return”.
~ New Rule, R.1996 d.378, effective August 5, 1996.

See: 28 N.J.R. 2515(a), 28 N.J.R. 3810(a).

. Case Notea )

As a taxpayer presented clear and cogent evidence that income
_resulting from the deemed sale of its assets under an IL.R.C. § 338(h)(10)
election was. “nonoperational” income under N.J.S.A. 54:10A-6.1(a),
income from the sale was not allocable to-New Jersey and had to-be
assigned to- California, the taxpayer’s principal place of business.
McKesson Water Prods. Co. v. Dir., 23 NJ Tax 449, 2007 N.J. Tax
LEXIS 12 (Tax Ct. 2007).

Having exphmtly recogriized, in NJAC. 18:7-58, an LR.C.
'§ 338(h)(10) election for purposes of corporation business taxation, the
Director of the New Jersey Division of Taxation is bound to accept all-of
the consequences of the election, that is, a deemed sale of assets by the
target corporation followed by its liquidation with the distribution to the
“parent corporation of the proceeds of the deemed sale. McKesson Water
Prods. Co. v. Dir., 23 N.J. Tax 449, 2007 N.J. Tax LEXIS 12 (Tax Ct.
12007). v

Under N.J.S.A. 54:10A-6.1(a), a parent company’s deemed sale of
assets and liquidation of a taxpayer pursuant to an IR.C. § 338(h)(10)
election: is not the acquisition, management and disposition of property
as an integral part of the taxpayer’s regular trade or business operations.
Therefore, the gain resulting from the sale is neither operational income

© nor investment ‘income serving ‘an- operational- function where no:

operational function of the taxpayer continues after the deemed sale of
assets and liquidation, and the parent company does not invest the
proceeds of the sale in a business similar to that conducted by the

taxpayer. McKesson Water Prods. Co. v. Dir., 23 N.J. Tax 449, 2007 -

N.J. Tax LEXIS 12 (Tax Ct. 2007)

1_8:7-5._9 (Reserved)

Repealed by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

Formerly entitled “Procedure for computing when taxpayer alters
corporate 1dent1ty”

Supp: 8-4-08
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18:7-5.10 Right of Director to correct distortions of net

income allocation factors;: adjustments and
redeterminations

(a) Whenever it shall appear to the Dlrector that any tax-
payer fails to maintain its records in accordance with sound
accounting principles or conducts its business or maintains its
records in a manner so -as either directly or indirectly to
distort its true entire net income or the proportion thereof
properly allocable to this State, or whenever any taxpayer

maintains a place of business outside this State, or whenever .

any agreement, understanding or arrangement exists between
a taxpayer and any other corporation or any person or firm,
for the purpose of evading tax under the Act, or whereby the
activity, business, receipts, expenses, assets, liabilities, or net

income of the taxpayer - are improperly or inaccurately

reflected, the Director is authorized -and empowered, in his or
her discretion and in whatever manner he or she may
determine, to adjust and redetermine such items, and to adjust
items of gross receipts, tangible or intangible property and
payrolls within and without the State and the allocation of

“entire net income or to make any other adjustments in any tax

report or tax return as may be necessary to make a fair and
reasonable determination of the amount of tax payable under
the Act. '

1. Where any taxpayer conducts its activity or business
under any agreement, arrangement or understanding in
such manner as either directly or indirectly to benefit its

members or stockholders, or any of them, or any person or -

~ persons directly or indirectly interested in such activity or
business, by entering into any transaction at more or less
than a fair price which, but for such agreement, arrange-

ment or understanding, mlght have been pa1d or received -

therefor; or

2. Any taxpayer, a substantlal portion of whose capltal
stock is owned either directly or indirectly by or through

another corporation, enters into any transaction with such

other corporatlon on such terms-as to create an improper
loss or net income, the Director may include in the entire
net income of the taxpayer the fair profits which, but for
‘such agreement, arrangement or understanding, the tax-
. payer might have derived from the transaction.

- 3. For purposes of this section,  “fair and reasonable

~ tax” is the tax that would have been payable by a taxpayer
reporting the same transaction(s) on a separate entity basis
where the parties to the transaction(s) had independent
economic interests.

4. For purposes of this section, “substantial portion of

stock” is the direct or indirect ownership of 20 percent or

more of the outstanding shares of any class of stock. For
purposes of arriving at this level of ownership the stock
attribution rules of IRC section 318 will be used.

Next Page is 7-42.1
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5. Under N.J.S.A. 54:10A-10(b) interest should be
charged on loans or advances made by one related party to
another from the day after the debt arises until the debt is
satisfied. With respect to intercompany trade receivables of
related taxpayers, interest is not required to be charged on
an intercompany trade receivable before the first day of the
third calendar month.

i, If the creditor is regularly engaged in the busi-
‘ness of making loans or advances, the arm’s length in-
terest rate should be charged. Upon failure to do-so, the
Division of Taxation can determine what interest should
have been charged. Where the creditor is not in the busi-
ness of loaning money or making advances, either an
arm’s length rate based on the facts and circumstances or
a safe haven rate is acceptable. However, the safe haven
rule does not apply to any loan or advance in which the
interest or principal amount is expressed in a currency
other than U.S. dollars. ~

ii. For interest paid or accrued on a loan or advance,

a safe haven rate is one that is between 100 percent and -

130 percent of the Applicable Federal Rate (AFR) as
determined under Internal Revenue Code Section
1274(d) in effect on the date that the loan or advance is
made. Adjustments for inadequate interest would be
made at 100 percent of the AFR and adjustments for ex-
cessive interest would be made at 130 percent of the
AFR. In the case of a sale-leaseback transaction, the
lower limit would be 110 percent of the AFR. In deter-
mining the rate of interest actually charged on a- written
loan or advance, any original issue discount included in
income by the lender or any bond premium deducted by
the lender is to be taken into account.

6. Where a service by one member of a group to
another member is rendered for less than an arm’s length
charge, the Division of Taxation may make appropriate al-
locations to reflect an arm’s length charge for that service.
The arm’s length charge is equal to the costs or deductions
incurred by the member performing the service, except in
cases where the service is an mtegral part of the business
activity of either member. :

7. If tangible property is made available by one mem- -
ber of the group to another, the latter should be charged the-.

arm’s length rental charge.

8. Where one member of a group of controlled entities
sells or otherwise disposes of tangible property to another
at other than an arm’s length price, a proper allocation will
be made between the seller and the buyer using the
following methods.

i. Comparable uncontrolled price method: This
method must be used if there are comparable uncon-
trolled sales (sales between outsiders or a member and
an outsider where the property sold and the circum-
stances involved are identical, or nearly identical, to

7-42.1

- those in the controlled sale). To the extent they are not
identical, adjustments are made.

ii. Resale price method: If there are not comparable
uncontrolled sales, the resale price method must be used
if the standards for its application are met. A typical
sitnation where this method is required is where a
manufacturer sells- products to a related distributor -
which, without further processing, resells the products to
unrelated parties.

. iii. 'Cost plus method: If the standards for application

- of the resale price method are not satisfied, either that
method or the cost plus method is used, depending on
which is more feasible and will produce a more accurate
arm’s length price. Normally, the cost plus method is
appropriate where a manufacturer sells products to a re-
lated entity which performs substantial manufacturing,
assembly, or other processing of the product or adds sig-
nificant value by use of its intangible property (trade-
mark, for example) before resale.

iv. Comparable profits method: In general, the com-
parable profits method evaluates whether the amount
charged in a controlled transaction is arm’s length based
on objective measures of profitability (profit level indi-
cators) derived from uncontrolled taxpayers that engage
in similar business activities under similar instances.

v. Profit split method: In general, the profit split
method evaluates whether the application of the com-
bined operating profit or loss attributable to one or more
controlled transactions is arm’s length by reference to
the relative value of each controlled taxpayer’s contri-
bution to that combined operating profit or loss. The
combined operating profit or loss must be derived from
the most- narrowly identifiable business activity of the
‘controlled taxpayers for which data is available that
includes the controlled transactions (relevant business
activity).

vi. Unspecified methods: In genéral, methods not
specified in (a)8i, ii, iii, iv, and v above may be used to
evaluate whether the amount charged in a controlled
transaction is arm’s length. Any method used under this

- paragraph should be applied in accordance with the

provisions of U.S. Treas. Reg. § 1.482-1.

9. Under both the comparable uncontrolled price
method and the resale price method, market conditions
faced by the affiliate are taken into account. Thus, goods
may be sold, for a period, at a price which is below the full
cost of manufacture in order to establish or maintain a mar-
ket.

i. Assuming that the requirements of one of the
methods in (a)8 above are met, it must be used unless the
taxpayer can show that some other method is clearly
more appropriate. Where none of the first five methods
listed can reasonably be applled some other appropriate
method can be used.

Supp. 8-4-08
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- ii. ~Where a taxpayer makes controlled sales of -
‘many different products or many sales of the same
product and it is impractical to calculate an arm’s length
price for each product or sale, it is permissible to apply
the proper method of pricing to product lines or other

‘Supp. 8-4-08 ' - 7-42.2
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groupings. Also, the Division of Taxation may use sta-
tistical sampling techniques to verify or determine the
* arm’s length price of all sales to a related entity. -

10. The Division will apply equitable principles to pre-

vent unjust situations from occurring.

Next Page is 7-43

O



O

O

»CORPORATION BUSINESS TAX ACT

(b) The application of this section is not limited to an
agreement, understanding or arrangement éxisting between
a taxpayer and any other corporation or any person or firm

for the purpose of avoiding or evading tax under the Act. It

is also applicable where adjustments and redeterminations
relate to transfer pricing and other transactions between
related persons or ‘entities where evasion -or tax avoidance
are not a consideration. The Director may initiate adjust-
ments under this section solely in the interests of determin-

ing a fair and reasonable tax, and without respect to any

benefit arising out of inter-corporate relationships :or’ the
relationships of any person holding a substantial portion of

the stock of a taxpayer. ‘The Division shall not be limited to~

indices, trade practices, cost. sheets, Internal Revenue Re-
ports or any other factor in determining the appropriate
transfer price for goods, services, intangibles or other dispo-
sitions made to related parties. Where the Diréctor deter-
mines that there is an adjustment to net income under this
section, he or she may also make a correspondmg adjust-
ment to the allocation factor. :

(c) Where any taxpayer conducts its activity or. business

under any agreement, arrangement or understanding in'such

manner as either directly or indirectly to benefit its mem-
bers or stockholders, or any person or persons directly or
indirectly interested in such activity or business, by entering
into any transaction at more or less than a fair price which,
but for such agreement, arrangement ‘or understandmg,

might have been paid or received therefor, the Director may - -

adjust and redetermme items on any affected taxpayer
report or return as may be necessary properly to reflect the
taxpayer’s adjusted entire net income apportionable to New
Jersey. The following example is an illustration only and in

no way shall be interpreted as a standard for calculatmg

wages ina parttcular case

Example: Corporatxon D entered into an employment
agreement with its sole shareholder’s spouse for the perfor-
mance of services as an accounting clerk. The agreement

* called for the shareholder’s spouse to monitor 10 accounts. -

For the service performed, the spouse is to receive an
annual salary of $100,000 along with a substantial benefit
package. The Director, upon audit, learns that the spouse
works only five hours per week in completely performing the
duties. The Director, based upon the going wage for such

services, determines that the total compensation package
would not exceed $10,000 a year and adjusts the. taxpayer’s -
expense to determine properly the net income and the
taxpayer’s wage fraction of the allocation factor and to

provide dividend treatment for the drsallowed wage compen-
sation,

(d) Where any taxpayer, 20 percent or more of whose
capital stock is. owned either directly ‘or indirectly by or
through the same interests as those of the taxpayer,: con-
ducts any activity, transaction, or business with such interests
which either directly or indirectly: creates an. artificial loss,
net income, or allocation factor, the Dnrector may “adjust
and redetermine such items on any taxpay,er report or

’ vertlcally integrated oil company.

18:7-5.10

- return as may be necessary properly to reflect the taxpayer’s

adjusted entlre net income apportnonable to New Jersey.
¢
'Example 1: Corporatio_n E, the great grandparent of the

' taxpayer, borrows $1 million from the taxpayer. The agree-

ment calls for the principal and interest at the rate of two
percent per annum to be paid at the end of one year. Upon
audit, the Director determines that a market interest rate
given the economic conditions at the time of the loan and

- the circumstances of the borrower is 13 percent per annum.

Therefore, he adds the additional income to the taxpayer’s

_net income as reported, and adjusts the expense on.the

great grandparent’s return, if it files in New Jersey. -

"~ Example 2: COrporation‘ F is the parent company of over
10 subsidiaries and provides all administrative services for
the 10 subsidiaries. Corporation F receives dividend in-

_.come from its subsndlarnes, interest income from other in- .

vestments, and service fee.income from the subsidiaries for
the administrative services it performs on their behalf which
are an integral part of the business activity of the parent.
All costs incurred by the parent are charged to the subsid- -
iaries based solely upon the total assets of each subsidiary.
Upon audit, the Director determines that the service fee
includes no proﬁt element and that the allocation of the

- costs of the administrative services bears no relationship to

the services provided to each subsidiary. Accordingly, the

Director imputes an element of profit, and assigns the
©charges to each subsrdlary by a method reflecting the actual
-costs incurred ‘in providing the services to each subsidiary.

(e) The following examples are merely illustrative and are
in no. way -intended to limit the 'scope of the Director’s

 discretion to inquire into transfer pncmg or the determina- -

tion of a fair and reasonable tax:

- Example 1: K Corporation, the manufacturer of a pro-

prietary product, sells goods to its distributors and wholesale B
-customers -at ‘@ 50 percent profit.

It ‘also sells. goods to -
related foreign corporations at a 5 percent gross profit for

g marketlng by them overseas.

On a separate entlty basis, in an arm’s ]ength transaction

- these sales would yield a 50 percent gross profit and: the

price which might have been paid or received for the goods
includes an amount sufflcrent to reflect that 50 percent gross

prof|t

‘The Director may include additional profits in entire net
income sufficient to reflect the arm’s length price whlch
might have been paid or received.

- Example 2 L Corporation is the. parent corporation in a
Its marketing subsidiary

is a taxpayer.. - The marketing corporation reports a signifi-

- cantly lower gross profit than other taxpayers selhng the
~ same generic products in volume. :

743 . Supp. 91503



18:7-5.10

DEPT. OF TREASURY—TAXATION '

L Corporation has set its transfer prices to its marketing
subsidiary at a price $0.02 per gallon higher than published
New York ‘tanker port prices for its product because it
deems, in good faith, that its brand name value and econo-
mies of scale are more properly attributable to the parent
corporation. It also uses this transfer price to sell its
- product to all its independent retailers.

The fair price which might have been paid for the product
sold by the marketing subsidiary would not be based upon
“New York tanker prices” plus the lesser of representative
contract carrier costs or the actual costs incurred for deliv-
ery. The Director would recognize the $0.02 per gallon
higher price since that is the same price used for compara-

ble sales to all uncontrolled entities for the audit period.

(f) Whenever the Director deems it necessary, in order
properly to reflect entire net income of the taxpayer, he or
she may determine the year or period in which an item of
income, deduction, asset or liability shall be included, with-
out regard to the method of accounting used by the taxpay-
er. '

(g) The Director may require any person or corporation
to 'submit whatever information under oath or affirmation,
or to permit whatever examination of its books, papers and
documents, as may be necessary to enable him or her to
determine the existence, nature or extent of an agreement,

understanding or arrangement to which this section relates,

whether or not the person or corporation is subject to the
tax imposed by the Act.

* Amended by R.1992 d.231, effective June 1. 1992.
. See: 24 N.J.R. 1522(a), 24 N.J.R. 2074(c).
" Revised section. ‘
Amended by R.1999 d.116, effective April 5, 1999.
‘See: 31 N.JR. 266(b), 31 N.J.R. 893(a).
In (a)8, added iv through vi; and in (a)9i. deleted “three” precedmg
“methods in” in the first sentence. and substituted “first five” for
“three” preceding “methods” in the second sentence.

Statutory References

" See NJ.S.A. 54:10A-4(k)(3) as to right of Director to determine the
year in which an item of income or a deduction shall be included
without regard to taxpayer’s method of accounting, and 54:10A-10 as to
Director’s right to redetermine tax due when taxpayer’s business rec-
ords appear distorted. !

Case Notes

Rule that a corporation’s ‘“‘net income” can be reduced by only .10
percent of the .interest on indebtedness to a person or entity which
owns 10 percent or more of the corporation’s capital stock held
applicable to corporate indebtedness owed to a corporation’s parent;
Division Director held without authority to recompute corporation’s
taxes to exclude such indebtedness from income; 10 percent rule held
not violative of due process or equal protection; statutory amendments
eliminating the 10 percent rule could not be applied retroactively.
GATX Terminals Corp. v. Taxation Div. Director, 5 N.J.Tax 90 (Tax
Ct.1982), affirmed in part, remanded in part per curiam 7 N.J.Tax 659
(App.Div.1985), certification denied 102 N.J. 337, 508 A.2d 213.

Supp. 9-15-03

18:7-5.11 Right of Director to require consolldated filing,
and certain disclosures

~ (a) The entire net income of a taxpayer exercising its -

franchise in this State that is a member of an affiliated
group or a controlled group pursuant to sections 1504 or
1563 of the Federal Internal Revenue Code of 1986 shall be

determined by eliminating all payments to, or charges by

other members of the affiliated or controlled group in
excess of fair compensation in all inter-group transactions of
any kind.

(b) Notwithstanding the elimination of all inter-group
transactions in excess of fair compensation, if the taxpayer
cannot demonstrate by clear and convincing evidence that a
report by a taxpayer discloses the true earnings of the
taxpayer on its business carried on in this State, the Director

~may, at the Director’s discretion, require the taxpayer to file

a consolidated return of the entire operations of the affiliat-
ed group or controlled group, including its own operations

- or income to the extent permitted under the Constitution

and statutes of the United States. The Director shall deter-
mine the true amount of entire net income earned by the
taxpayer in this State.

(c) The consolidated entire net income of the taxpayer

and of the other members of its affiliated group or con-
trolled group shall be allocated to this State by use of the
applicable allocation formula that the Director requires
pursuant to N.J.S.A. 54:10A-1 et seq. to be used by the
taxpayer. The return shall include in the allocation formula
the property, payrolls, and sales of all corporations for
which. the  return is made. The Director may require a
consolidated return without regard to whether the other
members of the affiliated or controlled group, other than
the taxpayer, are or are not exercising their franchises in this
State. ,

(d) A consolidated return required by this rule shall be
filed within 60 days after it is demanded, subject to the
penalties of the State Uniform Tax Procedure Law, N.J.S.A.
54:48-1 et seq. '

(¢) The member of an affiliated group or controlled
group shall incorporate in its return required under this rule
information' needed to determine its taxable éntire net
income, and shall furnish any. additional information the
Director requires within 30 days after it is demanded,
subject to the penalties of the State Uniform Tax Procedure
Law, N.J.S.A. 54:48-1 et seq.

) Each taxpayer that files a return and is a member of
an affiliated or a consolidated ‘group pursuant to sections

1504 or 1563 of the Federal Internal Revenue Code of 1986,

shall within 90 days of notice of a request of the Director
disclose in its return for the privilege period the amount of

all inter-member costs or expenses, including, but not limit-

ed to, management fees, rents, and other services, for the
privilege period. ‘ :
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(g) If the taxpayer acquires products or services from
another member of its affiliated or controlled group, which it
resells or otherwise uses to generate revenue or expense, the
taxpayer shall within 90 days of a request from the Director,
disclose by computerized spread sheet or other form as
specified by the Director the amount of revenue or expense
generated from those products or services including, but not
limited to, management fees, rents, and other services. A
failure to file such disclosure constitutes the filing an
incomplete tax return, subject to the penalties of the State
Uniform Tax Procedure Law, N.J.S.A. 54:48-1 et seq.,
including, without limitation, N.J.S.A. 54:49-4 and 54:52-8.

New Rule, R.1978 d.30, effective January 27, 1978.
See: 10 N.J.R. 40(b), 10 N.J.R. 128(b).
Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “New jobs credit; salaries deduction”.
Special New Rule, R.2003 d.135, effective February 27, 2003 (to expire
August 26, 2003).
See: 35 N.J.R. 1573(a).
Adopted concurrent new rule, R.2003 d.370, effective August 22, 2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

18:7-5.12 Net operating loss deduction

A taxpayer may deduct a New Jersey net operating loss
carryover as defined in N.J.A.C. 18:7-5.13 in computing its
entire net income before exclusions and before the net
operating loss deduction.

New Rule, R.1986 d.26, effective February 3, 1986.
See: 17 N.J.R. 2096(a), 18 N.J.R. 309(a).

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

18:7-5.13 New Jersey net operating loss carryover

(a) A New Jersey net operating loss as defined in N.J.A.C.
18:7-5.15 for any taxable year ending after June 30, 1984
becomes a net operating loss carryover. The net operating
loss carryover is carried to each of the succeeding taxable

years and is reduced in each such succeeding year by the
amount of entire net income before net operating loss
deduction and before exclusions, and is further reduced to
zero seven years following the year of the loss, taking into
account the normal or extended due date for filing the return
for the seventh year succeeding the year of the loss. The net
operating loss carryover may not be carried back to any year
preceding the year of the loss. For this purpose, taxable year
shall mean the accounting period covered by the taxpayer’s
return. In no event may a net operating loss carryover be used
for a net operating loss deduction on the eighth return suc-
ceeding the loss year. Notwithstanding the foregoing, a net
operating loss for any privilege period ending after June 30,
2009 shall be permitted as a net operating loss carryover to
each of the 20-privilege periods following the privilege
period of the loss.

(b) The net operating loss may only be carried over by the
actual corporation that sustained the loss. The net operating
loss may, however, be carried over by the corporation that
sustained the loss and which is the surviving corporation of a
statutory merger. The net operating loss may not be carried
over by a taxpayer that changes its state of incorporation or is
a part of a statutory consolidation. Section 4(k) of the Act
defines entire net income in terms of a specific corporate
franchise. See N.J.S.A. 54:10A-4.5.

(c) Corporations acquired under Internal Revenue Code
Section 338 do not lose their net operating loss carryover
because the corporate franchise remains unchanged to the
extent it does not fall within the provisions of N.J.A.C. 18:7-
5.14.

Example 1: A domestic corporation dissolves pursuant to
laws of the State of New Jersey and incorporates in another
state. This newly formed corporation of another state is a new
legal entity for corporation business tax purposes and the net
operating loss carryover of the domestic corporation is not
available to the new entity.

Example 2: The example below illustrates the net operating loss carryover for the full term of seven years and demonstrates the application of net operating

loss deductions in the proper sequence.

Amounts From Returns

Return Year 1984 1985 1986
Fiscal Year Ended 31-Dec-84  31-Dec-85 31-Dec-86
Line 28 ($100,000) (6,000) (8,000)
NJ Adjustments 5,000 5,000 5,000 5,000
ENI before NOL ded. or
exclusions (95,000) (1,000) (3,000)
NOL Deduction NA 0 0
ENI before exclusions 0 0 0
Dividend exclusion &
IBF exclusion 2,000 2,000 2,000 2,000
Entire Net Income 0 0 0
NOL Carryovers Applied
1985 0
1986 0 0
1987 0 0 0
1988 55,000 0 0
1989 13,000 0 0
1990 0 0 0

31-Dec-87
(10,000)

(5,000)
0

oo

1988 1989 1990 1991 1992
31-Dec-88  31-Dec-89  31-Dec-90  31-Dec-91  31-Dec-92
50,000 8,000 (5,000) 2,000 10,000
5,000 5,000 5,000 5,000 5,000
55,000 13,000 0 7,000 15,000
55,000 13,000 0 7,000 9,000
0 0 0 0 6,000
2,000 2,000 2,000 2,000 2,000
0 0 0 0 4,000
0
0 0
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Amounts From Returns

Return Year 1984 1985 1986 1987

Fiscal Year Ended 31-Dec-84  31-Dec-85  31-Dec-86  31-Dec-87
1991 7,000 0 0 0
1992 1,000 3,000 5,000
1993 0 0
1994 0
1995
1996
1997
1998
1999

Unused 20,000 0 0

Total 95,000 1,000 3,000 5,000

(d) The following explain and/or define the above table:
Line 28 is the amount of the taxpayer’s taxable income,
before net operating loss deduction and special deductions
which the taxpayer is required to report to the United States
Treasury Department for the purpose of computing its Federal
income tax. NJ Adjustments are the statutory additions and
deductions to line 28 that are peculiar to the New Jersey
corporation business tax.

1. “ENI” means entire net income as defined in the Act
and in these rules.

2. “NOL” means net operating loss.

i.  Exclusions are the exclusions from entire net
income for dividends received and the eligible net
income of an international banking facility.

3. “IBF” means the eligible net income of an inter-
national banking facility.

New Rule, R.1986 d.26, effective February 3, 1986.

See: 17 N.J.R. 2096(a); 18 N.J.R. 309(a).

Administrative Correction to (c), removing Examples 1:B and 2:C from
Code.

See: 23 N.J.R. 1024(a).

Amended by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).

See: 35 N.J.R. 1573(a).
In (b), added the N.J.S.A. reference.

Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

Amended by R.2009 d.384, effective December 21, 2009.

See: 41 N.J.R. 3401(a), 41 N.J.R. 4825(a).
In (a), inserted the last sentence.

Law Review and Journal Commentaries

Tax Law. Robert J. Alter, Jay A. Soled, 138 N.J.L.J. No. 1, S64
(1994).

Taxes. Steven P. Bann, 136 N.J.L.J. No. 8, 53 (1994).

Case Notes

New section of Business Tax Reform Act (BTRA), providing that net
operating loss for a privilege period ending after specified date could be
carried over and allowed as a deduction only by the corporation that
sustained the loss, was consistent with prior version of Corporation
Business Tax Act (CBTA) and its regulations and, thus, there was no

Supp. 12-21-09
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1988 1989 1990 1991 1992

31-Dec-88  31-Dec-89 " 31-Dec-90  31-Dec-91  31-Dec-92
0 0 0

0 0 0 0 0

0 0 0 0 0

0 0 0 0 0

0 0 0 0 0

0 0 0 0

0 0 0

0 0

0

0 0 0 0 0

0 0 0 0 0

retroactive change in the law as a result of new statute and no concern
under state constitution or federal due process clause, with respect to
corporation surviving merger that sought to take net-operation-loss
deduction for losses suffered by merged corporation in previous years.
A.H. Robins Co., Inc. v. Director, Div. of Taxation, 365 N.J.Super. 472,
839 A.2d 914.

Corporate Business Tax Act’s (CBT’s) regulation, under which net
operating costs did not carryover when domestic corporation was
dissolved and incorporated in another state such that new corporation
could not take deduction, applied to surviving corporation that attempted
to take merged corporation’s net operating losses, despite claim that
regulation contemplates disallowance of future net-operating-loss
deductions when a domestic corporation dissolves pursuant to state law
and incorporates in another state whereas surviving corporation was a
foreign company before and after reorganization; statute did not
expressly state that it only affected company’s incorporated in state.
A.H. Robins Co., Inc. v. Director, Div. of Taxation, 2002 WL 31932043
(2002).

Successor corporation; net operating losses of merged corporation.
Richard’s Auto City, Inc. v. Director, Div. of Taxation, 270 N.J.Super.
92, 636 A.2d 572 (A.D.1994), also published at 14 N.J.Tax 436,
certification granted 137 N.J. 167, 644 A.2d 614, reversed 140 N.J. 523,
659 A.2d 1360.

Regulation governing net operating loss carryovers was not au-
thorized. Richard’s Auto City, Inc. v. Director, Div. of Taxation, 270
N.J.Super. 92, 636 A.2d 572 (A.D.1994), also published at 14 N.J.Tax
436, certification granted 137 N.J. 167, 644 A.2d 614, reversed 140 N.J.
523, 659 A.2d 1360.

Surviving corporation could not carryover loss of a merged cor-
poration. Richard’s Auto City, Inc. v. Director, Div. of Taxation, 12
N.J.Tax 619 (1992), reversed, 14 N.J. Tax 436, certification granted 137
N.J. 167, 644 A.2d 614, reversed, reinstated 140 N.J. 523, 659 A.2d
1360.

Change in 50% or more of ownership of corporation may remove
corporation’s right to carryover net operating losses, Richard’s Auto
City, Inc. v. Director, Div. of Taxation, 12 N.J.Tax 619 (1992), reversed,
14 N.J. Tax 436, certification granted 137 N.J. 167, 644 A.2d 614,
reversed, reinstated 140 N.J. 523, 659 A.2d 1360.

18:7-5.14 Limitations to the right of a net operating loss
carryover

(a) The net operating loss carryover automatically be-
comes zero when the cumulative effect of all its capital stock
redemptions and sales after June 30, 1984 is a 50 percentage
point change in the ownership of its voting stock and the
corporation changes from the business giving rise to the loss.
For this purpose the exchange of stock is a sale. Further,
solely for this purpose and no other purpose in the Act, a

Next Page is 7-46.0.1
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business is defined in terms of the economic factors of
production. The sequence in change of ownership and change
in the business and the taxability of an exchange for Federal
income tax purposes are irrelevant. The economic substance
of the transaction is, however, paramount and may indicate
forfeiture of a net operating loss carryover.

(b) The Director may disallow the carryover in those
instances where the facts support the premise that a
corporation was acquired for the primary purpose of the use
of its net operating loss carryovers. In this context, to prevent
the trafficking in loss corporations, the Director will consider
the following facts:

Next Page is 7-46.1.
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1. Whether the physical location or other fixed assets
of the loss corporation were used in a new business;

2. The extent of the termination of the existing work
force of the loss corporation;

3. A price paid for the loss corporation in excess of the
market value of the assets; and

4. Any other material deemed appropriate to the
determination.

(c) No single factor shall be deemed on its own to be
dispositive of the issue.

Supp. 12-21-09
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iv. “Domestic subsidiary” means a business entity
incorporated under the laws of any state within the
United States;

v. “Intangible property” to which intangible ex-
penses and costs relate, means and includes, but is not
limited to, patents, patent applications, trade names,
trademarks, service marks, copyrights, mask works,
trade secrets, film, information technology, and similar
types of intangible assets;

vi. “Intangible expenses and costs” means and in-
cludes:

(1) Expenses, losses and costs for, related to, or in
connection directly or indirectly with the direct or
indirect acquisition, use, maintenance or management,
ownership, sale, exchange, or any other disposition of
intangible property to the extent such amounts are
allowed as deductions or costs in determining taxable
income before operating loss deduction and special
deductions for the taxable year under the Federal
Internal Revenue Code of 1986, 26 U.S.C. § 1 et seq.;

(2) Losses related to, or incurred in connection
directly or indirectly with, factoring transactions or
discounting transactions;

(3) Royalty, patent, technical and copyright fees;
(4) Licensing fees; and
(5) Other similar expehses and costs;

vii. “Interest expenses and costs” means amounts di-
rectly or indirectly allowed as deductions under section
163 of the Federal Internal Revenue Code of 1986, 26
U.S.C. § 163, for purposes of determining taxable in-
come under the code to the extent such expenses and
costs are directly or indirectly for, related to, or in con-
nection with the direct or indirect acquisition, main-
tenance, management, ownership, sale, exchange or dis-
position of intangible property;

viii. “Related member” means a person that, with
respect to the taxpayer during all or any portion of the
privilege period, is: :

(1) Arelated entity;

(2) A component member as defined in sub-
section (b) of section 1563 of the Federal Internal
Revenue Code of 1986, 26 U.S.C. § 1563;

(3) A person to or from whom there is attribution
of stock ownership in accordance with subsection (e)
of section 1563 of the Federal Internal Revenue Code
0f 1986, 26 U.S.C. § 1563; or

(4) A person that, notwithstanding its form of
organization, bears the same relationship to the tax-
payer as a person described in (b)5viii(1) through (3)
above of this definition;

ix. “Related entity” means a stockholder who is an
individual, or a member of the stockholder’s family enu-

7-46.5

merated in section 318 of the Federal Internal Revenue
Code of 1986, 26 U.S.C. § 318, if the stockholder and
the members of the stockholder’s family own, directly,
indirectly, beneficially or constructively, in the aggre-
gate, at least 50 percent of the value of the taxpayer’s
outstanding stock; a stockholder, or a stockholder’s part-
nership, limited liability company, estate, trust or corpo-
ration, if the stockholder and the stockholder’s partner-
ships, limited liability companies, estates, trusts and
corporations own directly, indirectly, beneficially or
constructively, in the aggregate, at least 50 percent of the
value of the taxpayer’s outstanding stock; or.a corpora-
tion, or a party related to the corporation in a manner
that would require an attribution of stock from the cor-
poration to the party or from the party to the corporation
under the attribution rules of the Federal Internal
Revenue Code of 1986, 26 U.S.C. § 318, if the taxpayer
owns, directly, indirectly, beneficially or constructively,
at least 50 percent of the value of the corporation’s
outstanding stock. The attribution rules of the Federal
Internal Revenue Code of 1986, 26 U.S.C. § 318, shall
apply for purposes of determining whether the owner-
ship requirements of this definition have been met;

x. The disclosure requirement for interest paid to a
related member shall be deemed to be satisfied if the
taxpayer provides a schedule of:

(1) The name of the related member;

(2) The country of domicile of the related mem-
ber;

(3) The amount. paid to ﬁhe related member; and

(4) The nature of payment or, alternatively, by
providing a copy of Federal form 5472 or its equiva-
lent as an attachment to form NJ CBT-100;

6. Examples:

Example 1: Large Co. A.G., a foreign corporation,
domiciled in a jurisdiction that has entered into a com-
prehensive tax treaty with the United States of America,
owns directly or indirectly 100 percent of the outstand-
ing shares of three U.S. domestic subsidiaries (Red
Corp., White Corp. and Blue Corp.) and 100 percent of

~ the outstanding shares of Funding, N.V., a foreign sub-

sidiary. Red Corp. and White Corp. utilize certain tech-
nology developed by Large Co. A.G. in their daily
operations of manufacturing products for resale. Blue
Corp. was formed to hold and does hold the U.S. rights
to certain technologies developed by Large Co. A.G.,
Red Corp. and White Corp. pay a royalty to Blue Corp.
for the ability to use the technology developed by Large
Co. A.G. in its daily operations. Blue Corp. pays an
annual royalty to Large Co. A.G. based on the amount of
royalties it receives from Red Corp. and White Corp.
Amounts paid to Blue Corp. by Red Corp. and White
Corp. would not be subject to disallowance. Also the
amounts paid by Blue Corp. to Large Co. A.G. would
not be subject to disallowance.

Supp. 12-21-09
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Example 2: Same facts as Example 1 except that
Large Co. A.G. has entered into an agreement to securi-
tize certain financial assets. Red Corp. sells its receiv-
ables to White Corp., a bankruptcy remote, special pur-
pose company, at a discount. White Corp. pledges the
receivables to a lending institution that issues commer-
cial paper backed by those receivables. Large Co. A.G.
and Red Corp. have guaranteed that 100 percent of any
receivable pledged is collectible. The discount on the

“sale of the receivables by Red Corp. to White Corp. is
not subject to disallowance.

Example 3: A limited partner receives guaranteed
payments for its investment in a limited partnership. The
payment is similar to a payment on preferred stock. The
related member rules apply if the guaranteed payment is
above market/arm’s length values. 7

Special New Rule, R.2003 d.135, effective (to expire August 26, 2003).
See: 35 N.J.R. 1573(a).
Adopted concurrent new rule, R.2003 d.370, effective August 22, 2003,

with changes effective September 15, 2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a)

In (a), inserted “regardless of whether a tax was actually pa1d on the
related member,” following “foreign nation” in 1iii, inserted “except any
raced to domestic sources or countries that do not have a comprehensive
treaty with the United States,” following “White Pine, Inc.” in Example
3 of 5, rewrote Example 5, added Example 6 and 7 and deleted Exam-
ples 4 and 5 in 6.

SUBCHAPTER 6. (RESERVED)

SUBCHAPTER 7. ALLOCATION

18:7-7.1 General instructions regarding allocation of
net income

(a) No corporation, foreign or domestic (other than a
corporation entitled and electing to report as an investment
company, regulated investment company or real estate invest-
ment trust) is entitled to allocate any part of its entire net
income outside New Jersey unless during the period covered
by the return it maintained a regular place of business outside
the State. Notwithstanding the foregoing, for privilege peri-
ods beginning on or after July 1, 2010, a corporation is not
required to maintain a regular place of business outside New
Jersey in order to allocate any part of its entire net income
outside New Jersey.

(b) In the absence of a regular place of business, 100
percent of its entire net income must be allocated to New
Jersey.

(c) The mere ownership of assets outside New Jersey does
not constitute a basis for allocating less than 100 percent of
the taxpayer’s net income to New Jersey.

(d) Where the taxpayer does not maintain a regular place
of business outside New Jersey and its allocation factor is 100

Supp. 12-21-09
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percent and the taxpayer in fact pays a tax based on or
measured by income to another state, see N.J.A.C. 18:7-8.3
which provides for the eligibility and method in computing a
reduction in the tax for such taxpayer.

Amended by R.1985 d.54, effective February 19, 1985.
See: 16 N.J.R. 2999(b), 17 N.I.R. 476(b).
“Corporation” substituted for “taxpayer” and added “or real estate
investment trust.”
Amended by R.1994 d:186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Amended by R.2009 d.384, effective December 21, 2009.
See: 41 N.J.R. 3401(a), 41 N.J.R. 4825(a).
In (a), inserted the last sentence.

Statutory References

See N.J.S.A. 54:10A-6 as to how to determine allocation factor for
taxpayer maintaining regular place of business outside New Jersey.

Case Notes

Taxpayer was denied a refund of taxes paid, pursuant to New Jersey’s
Corporation Business Tax, N.J.S.A. 54:10A-1 through 54:10A-32, as the

_taxpayer failed to meet its burden of proving that it maintained a regular

place of business outside of New Jersey, based on an employee’s home
office in the State of Connecticut, to entitle it to apportion its income
under the more favorable formula set forth in N.J.S.A. 54:10A-6.
Instead, the Director of the New Jersey Division of Taxation properly
apportioned 100 percent of the taxpayer’s income to New Jersey under
N.J.S.A. 54:10A-8 and allowed for a credit for taxes actually paid to
other states. N.J. Natural Gas Co. v. Director, Div. of Taxation, 24 N.J.
Tax 59, 2008 N.J. Tax LEXIS 9 (Tax Ct. 2008).

Failure to permit allocation to New Jersey corporation which owned
rental property in Connecticut but had no regular employees working
outside New Jersey held neither contrary to the scheme of the Business
Tax Act, a burden on interstate commerce nor double taxation. S.M.Z.
Corp. v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982), re-
versed and remanded 193 N.J.Super. 305, 473 A.2d 982 (App.Div.
1984).

18:7-7.2 Regular place of business; definition

(a) A regular place of business is any bona fide office
(other than a statutory office), factory, warehouse, or other
space of the taxpayer which is regularly maintained, occupied
and used by the taxpayer in carrying on its business and in
which one or more regular employees are in attendance. The

- following will assist in the determination of what is a regular

place of business.

1. Bona fide office: An office in which an employee in
attendance performs significant duties related to the bus-
iness of the taxpayer. A token office, space of the taxpayer
or any place where an employee does not actually perform
significant duties constituting part of taxpayer’s business
does not constitute a regular place of business.

2. Space of the taxpayer: The taxpayer must be directly
responsible for the expenses incurred in maintaining the
regular place of business and must either own or rent the
facility in its own name and not through a related person or

-entity. The regular place of business should be identifiable
as belonging to the taxpayer by, for example, reflecting the
taxpayer’s name on the exterior and interior of the building

Next Page is 7-46.6.1
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Example 1: B Corporation was wholly owned by a single
stockholder. It operated a notably unsuccessful restaurant and
built up significant net operating loss carryovers. The stock-
holder transferred 49 percent of his stock to an investor who
has access to a recognized and uniformly profitable fast food
franchise. B Corporation releases substantially all of its
existing employees, disposes of its equipment and undertakes
the fast food franchise business at a new location. Notwith-
standing that B Corporation’s sole stockholder sold less than
50 percent of his stock and the corporation still sells food in a
heated state, the net operating loss carryovers to B Corpora-
tion become zero. The disposition of land, labor and capital
until nothing remains except an empty corporate shell whose
principal attributes are the apparent existence of an unused
net operating loss carryover and some liquid capital in quest
of an entirely new business is deemed to support the premise
that the corporation was acquired for the primary purpose of
the use of its net operating loss carryover. The economic
substance of the transaction would have been to transfer the
loss carryovers to a new business which is precluded by the
rule.

Example 2: C Corporation was a manufacturer of buggy
whips and button hooks. Due to a declining demand for its
products it has built up significant net operating loss carry-
overs. C Corporation has only one stockholder who sells 50
percent of his capital stock to a woman who has invented a
cheap and well-styles perpetual motion machine for which
there is a clamorous demand. C Corporation changes its name
to D Corporation, retools and hires additional employees. It
expands its plants, closes out its old product lines and realizes
huge profits in its rejuvenation. D Corporation’s net operating
loss carryovers from its buggy whip days are unaffected by
any of the above circumstances and may be claimed as a net
operating loss deduction. The economic substance of the
transaction is a mere restructuring of its manufacturing prod-
uct line. It did not change its business where it only reallo-
cated its economic factors of production.

Administrative Correction to (c), added Examples to section.
See: 23 N.J.R. 1024(a).

Case Notes

Surviving corporation could not carryover loss of a merged cor-
poration. Richard’s Auto City, Inc. v. Director, Div. of Taxation, 12
N.J.Tax 619 (1992), reversed, 14 N.J. Tax 436, certification granted 137
N.J. 167, 644 A.2d 614, reversed, reinstated 140 N.J. 523, 659 A.2d
1360.

Change in 50% or more of ownership of corporation may remove
corporation’s right to carryover net operating losses. Richard’s Auto
City, Inc. v. Director, Div. of Taxation, 12 N.J.Tax 619 (1992), reversed,
14 NJ. Tax 436, certification granted 137 N.J. 167, 644 A.2d 614,
reversed, reinstated 140 N.J. 523, 659 A.2d 1360.

18:7-5.15 Net operating loss

(a) A net operating loss is the excess of allowable deduc-
tions over gross income used in computing entire net income.

7-46.1

(b) Neither a net operating loss deduction nor any exclu-
sions from entire net income are allowable deductions in
computing a net operating loss.

(c) There is no net operating loss for any year that a
Corporation Business Tax Return (CBT-100) is not filed or if
filed does not report entire net income as a negative amount.

New Rule, R.1986 d.26, effective February 3, 1986.
See: 17 N.J.R. 2096(a), 18 N.J.R. 309(a).

18:7-5.16 Effect of audit adjustments

An audit adjustment to entire net income shall serve to
revise the amount of any net operating loss for the year of the
change and the net operating loss carryover to which it
relates. :

New Rule, R.1986 d.26, effective February 3, 1986.
See: 17 N.J.R. 2096(a), 18 N.J.R. 309(a).

18:7-5.17 Suspension of net operating loss carryover

(a) Except as provided below, for privilege periods begin-
ning during calendar year 2002 and calendar year 2003, no
deduction for any net operating loss shall be allowed. If and
only to the extent that any net operating loss carryover deduc-

‘tion is disallowed by reason of this subsection, the date on

which the amount of the disallowed net operating loss carry-
over deduction would otherwise expire shall be extended by
two years. This section shall not restrict the surrender or
acquisition of corporation business tax benefit certificates
pursuant to N.J.S.A. 34:1B-7.42a and shall not restrict the
application of corporation business tax certificates pursuant to
N.J.S.A. 54:10A:4-2. '

Example 1:

Minnow, Inc. is a calendar year taxpayer. In 2000, it filed a
NJ CBT-100 that reported a $1,000,000 net operating loss. In
2001, the taxpayer had the following income:

Operating Income $100,000
Dividends from wholly owned subsidiary $50,000
Subtotal $150,000

In 2001, Minnow, Inc. uses an NOL deduction of $150,000
decreasing its prior year NOL to $850,000. It does not use
any dividend received deduction (DRD) in 2001.

The Business Tax Reform Act suspended the NOL deduc-
tion in tax years 2002 and 2003. Assuming the same facts set
forth above, in filing the return after the law changes the use
of taxpayer’s NOL deduction is suspended.

In 2003, Minnow, Inc. would use a DRD of $50,000 and
pay taxes on Entire Net Income of $100,000. The company
would continue to have an NOL carryover of $1,000,000 that
it could potentially use in 2004.

‘Supp. 9-4-07
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Example 2:

Striper, Inc. is a calendar year taxpayer. In 2001, it filed a
NJ CBT return reporting a $1,000,000 net operating loss. In
2002, Striper, Inc. reported the following items:

Operating Loss (8100,000)
Dividends from wholly owned subsidiary $40,000

In 2002, as it would have done before the law change, the
taxpayer offsets $40,000 of current year loss against the divi-
dend received deduction, The taxpayer secures an additional
"NOL of $60,000 that will be available in 2004. '

Example 3:

In 2001, a taxpayer purchased tax benefits in the Tax
Benefit Certificate Program but did not use them in 2001.
They can be used in 2002. :

Example 4:

In 2002, a taxpayer purchased tax benefits in the Tax
Benefit Certificate Program. They can be used in 2002 not-
withstanding the general suspension of NOL deductions in
2002 and 2003. Tax Benefit Certificates can be both acquired
and applied during the NOL suspension period.

(b) For privilege periods beginning during calendar year
2004 and calendar year 2005, there shall be allowed as a
deduction for the privilege period so much of the net oper-
ating loss carryover as reduces entire net income otherwise
calculated by 50 percent. If and only to the extent that any net
operating loss carryover deduction is disallowed by reason of
this section, the date on which the amount of the disallowed
net operating loss carryover deduction would otherwise
expire shall be extended by a period equal to the period for
which application of the net operating loss was-disallowed by
this section.

(c) Any net operating deduction that was disallowed by the
prohibition, and would have expired, in return periods begin-

ning in 2002 and 2003 is extended for two years. Any net

operating loss deduction that was disallowed by the prohibi-
tion, and would have expired in return periods beginning in
2004 and 2005, is extended for one return period for each
return period that it was disallowed.

Special New Rule, R.2003 d.135, effective (to expire August 26, 2003).
See: 35 NJ.R. 1573(a).
Adopted concurrent new rule R.2003 d.370, effective August 22,2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).

Provisions of R.2003 d.135 adopted without change
Amended by R.2007 d.284, effective September 4, 2007.
See: 39 N.J.R. 844(a), 39 N.J.R. 3780(b).

Inserted designation (a); and added (b) and (c).

18:7-5.18 Related party transactions

(a) Interest paid, accrued or incurred to a related member
shall not be deducted in calculating entire net income, except
that a deduction shall be permitted:

Supp. 9-4-07  7-46.2

1. To the extent that the taxpayer establishes that:

i. A principal purpose of the transaction giving rise
to the payment of the interest was not to avoid taxes
otherwise due;

ii. The interest is paid pursuant to arm’s length con-
tracts at an arm’s length rate of interest; and

iii. The related member was subject to a tax on its
net income or receipts in this State or another state or
possession of the United States or in.a foreign nation,
regardless of whether a tax was actually paid on the
related member, a measure of the tax includes the inter-
est received from the related member, and the rate of tax
applied to the interest received by the related member is
equal to or greater than a rate three percentage points
less than the rate of tax applied to taxable interest by this
State;

2. If the taxpayer establishes that the disallowance of a
deduction is unreasonable by showing the extent the related
party- pays tax in New Jersey on the income stream, or the
taxpayer and the Director agree in writing to the applica-
tion or use of an alternative method of apportionment; or

3. To the extent that the taxpayer establishes that the
interest is directly or indirectly paid, accrued or incurred to:

i. A related member in a foreign nation which has
in force a comprehensive income tax treaty with the
United States, provided, however, that the taxpayer shall
disclose on its return for the privilege period:

(1) The name of the related member;
(2) The amount of the interest;
(3) The relevant foreign nation; and

(4) Such other information as the Director may
prescribe; or :

ii. An independent lender through a related member
as conduit, provided that the taxpayer legally guarantees
the debt on which the interest is required;

4. For purposes of this subsection:

i.  “Foreign nation” means as an established sover-
eign government that is recognized as such by the
United States Department of State;

ii. “Comprehensive income tax treaty” means as a

convention, or agreement, entered into by the United
States and approved by Congress, with a foreign govern-
ment for the allocation of all categories of income sub-
ject to taxation and/or the withholding of tax on interest,
dividends, and royalties, for the prevention of double
taxation' of the respective nations’ residents, and the
sharing of information;

Next Page is 7-46.2.1
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iii. “Foreign corporation” means a business entity
incorporated or organized under the laws of a foreign
nation;

iv. “Domestic subsidiary” means a business entity
incorporated under the laws of any state or common-
wealth of the United States;

v. “Related member” means a person that, with re-
spect to the taxpayer during all or any portion of the
privilege period, is:

(1) Arelated entity;

Next Page is 7-46.3 7-46.2.1

(2) A component member as defined in subsec-
tion (b) of section 1563 of the Federal Internal
Revenue Code of 1986, 26 U.S.C. § 1563;

(3) A person to or from whom there is attribution
of stock ownership in accordance with subsection (e)
of section 1563 of the Federal Internal Revenue Code
0f 1986, 26 U.S.C. § 1563; or

(4) A person that, notwithstanding its form of or-
ganization, bears the same relationship to the taxpayer
as a person described in (a)4v(1) through (3) above of
this definition;

Supp. 9-4-07
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- vi. “Related entity” means a stockholder who is an
individual, or a. member of the stockholder’s family
enumerated in section 318 of the Federal Internal
Revenue Code of 1986, 26 U.S.C. § 318, if the. stock-
holder and the members of the stockholder’s family
own, directly, indirectly, beneficially or constructively,
in the aggregate, at least 50 percent of the value of the
taxpayer’s outstanding stock; a stockholder, or a stock-
holder’s partnership, limited liability company, estate,
trust or corporation, if the stockholder and the stock-
holder’s partnerships, limited liability companies, es-
tates, trusts and corporations own directly, indirectly,
beneficially or constructively, in the aggregate, at least
50 percent of the value of the taxpayer’s outstanding

stock; or a corporation, or a party related to the -

corporation in a manner that would require an attribu-
tion of stock from the corporation to the party or from
the party to the corporation under the attribution rules

- of the Federal Internal Revenue Code of 1986, 26

U.S.C. § 318, if the taxpayer owns, directly, indirectly,
beneficially or constructively, at least 50 percent of the
value of the corporation’s outstanding stock. The attri-
bution rules of the Federal Internal Revenue Code of
1986, 26 U.S.C. § 318, shall apply for purposes of
determining. whether' the ownership reqmrements of
this definition have been met;

vii. - The disclosure requirement for interest paid to
a related member shall be deemed to be satisfied if the
taxpayer provides a schedule of:

(1) The name of the related member;

(2) The country of domicile of the related mem-
ber; :

(3) The amount paid to the related member; and

- (4) The nature of payment or, alternatively, by
providing a copy of Federal form 5472 or its equiva-
lent as an attachment to form NJ CBT-100;

viii. . “Rate of tax” means allocation factor times the

tax rate percentage;
5. Examples:

Example 1: Royal Palm, Ltd., a forelgn parent corpo-
ration, owns directly or indirectly 100- percent of the
outstanding shares of a U.S. domestic subsidiary, Red
Oak, Inc. and 100 percent of the outstanding shares
Little Palm, Ltd., a foreign subsidiary, a corporation.
Royal Palm, Ltd. and Little Palm, Ltd. are domiciled in
jurisdictions subject to a comprehensive income tax
treaty with.the United States of America. Red Oak, Inc.
is in need of short term and/or long term funding. Little
Palm, Ltd. is established by Royal Palm, Ltd. to repre-
sent the worldwide affiliated group and issue commer-
cial paper, or enter into financing arrangements with
lending institutions, or borrow funds from unrelated
parties on behalf of the affiliated group. The proceeds
of these transactions are then used to fund the operat-
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ing or capital investment activities of one or more of -
the members of the worldwide affiliated group. Interest
expense attributable to amounts lént by Little Palm,
Ltd. the foreign subsidiary to Red Oak, Inc. the U.S.
domestic_subsidiary, and any costs associated with the
origination of the lending which are assessed to Red
Oak, Inc. as expense recovery of the lending origina-
tions would not be added back to Red Oak’s Federal
taxable income provided that the loans are at arm’s

“length rates and properly documented.

Example 2: Same facts as Example 1, but Royal
Palm, Ltd., the foreign parent, will borrow the funds
and lend directly to the operating companies including
Red Oak, Inc., the domestic subsidiary. Interest ex-
pense attributable to amounts borrowed by Red Oak,
Inc., the domestic subsidiary, from Royal Palm, Ltd.,
the foreign parent, and any costs associated with the
lending which are assessed to Red Oak, Inc. as an
expense recovery of the lending originations would not
be added back to Federal taxable income provided that -.
the loans are at arm’s length rates and - properly docu-
mented.

Example 3: Same facts as Example 1, but Little Palm,
Ltd., the foreign subsidiary, or Royal Palm, Ltd., the
foreign parent, establishes a second domestic subsid-

“iary, White Pine, Inc., to facilitate the borrowing and

on-lending activities. White Pine, Inc. will be authorized
to borrow from Little Palm, Ltd., the foreign subsidiary,

.or from third party sources such as commercial paper

markets or bond markets either inside the United
States or outside -the United States. White Pine, Inc.
will lend the proceeds of the borrowings to Red Oak,
Inc. Red Oak, Inc. will pay interest to White Pine, Inc.
on the borrowings. All interest expense attributable to
amounts borrowed by Red Oak, Inc. from White Pine,
Inc. except any traced to domestic sources or countries
that do not have a compréhensive treaty with the
United States, and any costs associated with the origi-
nation .of the lending which are assessed to Red Oak,
Inc.. as expense recovery of the lending originations
would not be added back to Federal taxable income
provided that the loans are at arm’s length rates and

properly documented.

Example 4: Same facts as Example 1, but Little Palm,
Ltd., the foreign subsidiary, forms White Pine, Inc.

~ White Pine, Inc. borrows funds from Little Palm, Ltd.

and holds the funds. The funds.are made available for
loan to Red Oak, Inc. and Blue Spruce, Inc., another.
affiliated - domestic subsidiary on an as needed basis.
White Pine, Inc. manages the lending transactions for
two or more affiliated entities within the United States.
White Pine, Inc. will loan funds to Red Oak, Inc. and
Blue Spruce, Inc. White Pine, Inc. will charge an origi-
nation fee to cover the costs charged by Little Palm, -
Ltd., the foreign subsidiary to White Pine, Inc., a
domestnc subsidiary. Red Oak, Inc." and Biue Spruce
Inc. will make periodic interest payments and/or princi-
ple payments, depending on the terms of the notes. The

Supp. 9-15-03



18:7-5.18

DEPT. OF TREASURY—TAXATION

interest and loan origination expenses paid by Red
Oak, Inc. and Blue Spruce, Inc. to White Pine, Inc. will
not be added back to Federal taxable income provided
that the loans are at arm’s length rates and properly
documented.

Example 5: A parent corporation has two operating

subsidiaries, one solely in New Jersey (NJ) and one solely
in State X both making $100.00 of profit, each having
equal apportionment factors. This enterprise files a ecom-
bined return in State X. On its NJ separate entity return
it shows taxable income of $100.00 from its separate NJ
operations. In State X, the combined return shows
$200.00 in profit and apportions 50 percent to State X.
$100.00 is subject to tax, thus producing an equitable
result.

However, if the State X corporation made a loan to the
NJ corporation generating an interest deduction in NJ of
$100.00 and interest income to the State X affiliate of
$100.00, an inequity results if the interest is deductible.
The NJ corporation would file -a .return showing no. tax-

able income. However, the State X corporation would still

only report 50 percent of the $200.00 combined income
(the combined income—NJ $0 and State X $200.00—has
not changed) or $100.00 since it files a combined return.

While the interest income is, in fact, included as a tax
determinate in State X, so is the interest deduction. The
apportionment factors are not affected. As a result, NJ
loses revenue, the State X result is neutral, and the
taxpayer gets a windfall. The reform act was intended to

address this type of situation. Thus, the interest expense:

must be taxed in a non-unitary state for one of the
exceptions to apply.

Example 6: Mr. Jones, a New Jersey resident, owns 100
percent of the shares of Zippy Corp., a corporation
properly capitalized and organized and doing business in

" New Jersey. Zippy Corp. has not made a NJ S election.
- Mr. Jones loans Zippy Corp. money at an arm’s length
rate under an arm’s length contract. Zippy Corp. may
take an interest deduction, provided that one of the

exceptions applies: For example, if Mr. Jones pays NJ -

Gross Income Tax at a rate within three percent of nine
percent, then Zippy Corp. may take the deduction. If
Zippy Corp. does not get a deduction, Mr. Jones may not
exclude the interest income from his gross income tax
taxable income.

Example 7: Mr. Smith, a New Jersey resxdent, owns 100
percent of the shares of Pin Corp., a corporation orga-

nized and doing business in New Jersey. Pin:Corp. has not

made a NJ'S election. Mr. Smith lends Pin Corp. $5,000
at an arm’s length rate under an arm’s length contract.
When Pin Corp. files its CBT-100, the Stockholder’s
‘Equity reflected on its Balance Sheet, Schedule B; is
$200.00. Mr. Smith paid Gross Income Tax on the pay-
ments received from Pin Corp. However, Pin Corp. may
not claim ‘an interest déduction for interest paid to Mr.
Smith.. The “loan™ is actually a contribution to capital,
since the corporation is undercapitalized.

Supp. 9-15-03

(b) Interest expenses and costs and intangible expenses
and costs directly or indirectly paid, accrued or incurred in
connection with a_ transaction with one or more related
members shall not be deducted in calculating entire net
income, except that a deduction shall be permitted:

1. If the interest expenses and costs and intangible
expenses and costs are directly or indirectly paid, accrued

or incurred to a related member in a foreign nation which -

has in force a comprehensive income tax treaty with the
United States. In claiming this exceptlon, the taxpayer
shall disclose on its return:

i. The name of the related member;

ii. The amount of the interest expenses and costs
and intangible expenses and costs deducted;

iii. The relevant foreign nation; and

iv.. Such other information as the Director may
prescribe; '

2. - If the interest expenses and costs and the intangible

expenses and costs that the taxpayer establishes meet both

of the following:

i. The related member during the same income year

directly or indirectly paid, received, accrued or incurred
the portion to or from a person that is not a related
member; and ‘ :

ii. The transaction -giving rise to the interest ex-
penses and costs or the intangible expenses and costs
between the taxpayer and the related member did not
have as a principal purpose the avoidance of any por-
tion of the tax;

- 3. If the taxpayer establishes that the adjustments are
unreasonable by showing the extent that the payee. pays
tax to New Jersey on the income stream; or

4. If the taxpayer and the director agree in writing to
the application or use of an alternative method of appor-
tionment;

5. For purposes of this subsection:

i. “Foreign nation” means an established sovereign
government that is recognized as such by the Umted
 States Department of State;

ii. “Comprehensive income tax treaty” means a con-
vention, or agreement, entered into by the United
States and approved by Congress, with a foreign gov-
ernment for the allocation of all categories of income
subject to taxation and/or the withholding of tax on

*,interest, dividends and royalties, for the prevention of
"double taxation of the respective nations’ resndents, and
the sharing of mformatlon,

iii. “Foreign corporation” means a business entity
incorporated or organized under the laws of a foreign
nation;

7-46.4

¢ /-



CORPORATION BUSINESS TAX ACT

18:7-5.18

iv. “Domestic subsidiary” means a business entity
incorporated under the laws of any state within the
United States; )

v.  “Intangible property” to which intangible ex-
penses and costs relate, means and includes, but is not
limited to, patents, patent applications, trade names,
trademarks, service marks, copyrights, mask works,
trade secrets, film, information technology, and similar
types of intangible assets;

vi. “Intangible expenses and costs” means and in-
cludes:

(1) Expenses, losses and costs for, related to, or in
connection directly or indirectly with the direct or
indirect acquisition, use, maintenance or management,
ownership, sale, exchange, or any other disposition of
intangible property to the extent such amounts are
allowed as deductions or costs in determining taxable
income before operating loss deduction and special
deductions for the taxable year under the Federal
Internal Revenue Code of 1986, 26 U.S.C. § 1 et seq.;

(2) Losses related to, or incurred in connection
directly or indirectly with, factoring transactions or
discounting transactions;

(3) Royalty, patent, technical and copyright fees;
(4) Licensing fees; and
(5) Other similar expenses and costs;

vii. “Interest expenses and costs” means amounts di-
rectly or indirectly allowed as deductions under section
163 of the Federal Internal Revenue Code of 1986, 26
U.S.C. § 163, for purposes of determining taxable in-
come under the code to the extent such expenses and
costs are directly or indirectly for, related to, or in con-
nection with the direct or indirect acquisition, main-
tenance, management, ownership, sale, exchange or dis-
position of intangible property;

viii. “Related member” means a person that, with
respect to the taxpayer during all or any portion of the
privilege period, is:

(1) A related entity;

(2) A component member as defined in sub-
section (b) of section 1563 of the Federal Internal
Revenue Code of 1986, 26 U.S.C. § 1563;

(3) A person to or from whom there is attribution
of stock ownership in accordance with subsection (€)
of section 1563 of the Federal Internal Revenue Code
0f 1986, 26 U.S.C. § 1563; or

(4) A person that, notwithstanding its form of
organization, bears the same relationship to the tax-
payer as a person described in (b)5viii(1) through (3)
above of this definition;

7-46.5

ix. “Related entity” means a stockholder who is an
individual, or a member of the stockholder’s family enu-
merated in section 318 of the Federal Internal Revenue
Code of 1986, 26 U.S.C. § 318, if the stockholder and
the members of the stockholder’s family own, directly,
indirectly, beneficially or constructively, in the aggre-
gate, at least 50 percent of the value of the taxpayer’s
outstanding stock; a stockholder, or a stockholder’s part-
nership, limited liability company, estate, trust or corpo-
ration, if the stockholder and the stockholder’s partner-
ships, limited liability companies, estates, trusts and
corporations own directly, indirectly, beneficially or
constructively, in the aggregate, at least 50 percent of the
value of the taxpayer’s outstanding stock; or a corpora-
tion, or a party related to the corporation in a manner
that would require an attribution of stock from the cor-
poration to the party or from the party to the corporation
under the attribution rules of the Federal Internal
Revenue Code of 1986, 26 U.S.C. § 318, if the taxpayer
owns, directly, indirectly, beneficially or constructively,
at least 50 percent of the value of the corporation’s
outstanding stock. The attribution rules of the Federal
Internal Revenue Code of 1986, 26 U.S.C. § 318, shall
apply for purposes of determining whether the owner-
ship requirements of this definition have been met;

x. The disclosure requirement for interest paid to a
related member shall be deemed to be satisfied if the
taxpayer provides a schedule of:

(1) The name of the related member;

(2) The country of domicile of the related mem-
ber;

(3) The amount paid to the related member; and

(4) The nature of payment or, alternatively, by
providing a copy of Federal form 5472 or its equiva-
lent as an attachment to form NJ CBT-100;

6. Examples:

Example 1: Large Co. A.G., a foreign corporation,
domiciled in a jurisdiction that has entered into a com-
prehensive tax treaty with the United States of America,
owns directly or indirectly 100 percent of the outstand-
ing shares of three U.S. domestic subsidiaries (Red
Corp., White Corp. and Blue Corp.) and 100 percent of
the outstanding shares of Funding, N.V., a foreign sub-
sidiary. Red Corp. and White Corp. utilize certain tech-
nology developed by Large Co. A.G. in their daily
operations of manufacturing products for resale. Blue
Corp. was formed to hold and does hold the U.S. rights
to certain technologies developed by Large Co. A.G.,
Red Corp. and White Corp. pay a royalty to Blue Corp.
for the ability to use the technology developed by Large
Co. A.G. in its daily operations. Blue Corp. pays an
annual royalty to Large Co. A.G. based on the amount of
royalties it receives from Red Corp. and White Corp.
Amounts paid to Blue Corp. by Red Corp. and White

Supp. 7-21-08
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Corp. would not be subject to disallowance. Also the
amounts paid by Blue Corp. to Large Co. A.G. would
not be subject to disallowance.

Example 2: Same facts as Example 1 except that
Large Co. A.G. has entered into an agreement to securi-
tize certain financial assets. Red Corp. sells its receiv-
ables to White Corp., a bankruptcy remote, special pur-
pose company, at a discount. White Corp. pledges the
receivables to a lending institution that issues commer-
cial paper backed by those receivables. Large Co. A.G.
and Red Corp. have guaranteed that 100 percent of any
receivable pledged is collectible. The discount on the
sale of the receivables by Red Corp. to White Corp. is
not subject to disallowance.

Example 3: A limited partner receives guaranteed
payments for its investment in a limited partnership. The
payment is similar to a payment on preferred stock. The
related member rules apply if the guaranteed payment is
above market/arm’s length values.

Special New Rule, R.2003 d.135, effective (to expire August 26, 2003).
See: 35 N.JR. 1573(a).
Adopted concurrent new rule, R.2003 d.370, effective August 22, 2003,

with changes effective September 15, 2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).

In (a), inserted “regardless of whether a tax was actually paid on the
related member,” following “foreign nation” in 1iii, inserted “except any
traced to domestic sources or countries that do not have a comprehensive
treaty with the United States,” following “White Pine, Inc.” in Example
3 of 5, rewrote Example 5, added Example 6 and 7 and deleted Exam-
ples 4 and 5 in 6.

SUBCHAPTER 6. (RESERVED)

SUBCHAPTER 7. ALLOCATION
18:7-7.1 General instructions regarding allocation of
net income

(a) No corporation, foreign or domestic (other than a cor-
poration entitled and electing to report as an investment
company, regulated investment company or real estate invest-
ment trust) is entitled to allocate any part of its entire net
income outside New Jersey unless during the period covered
by the return it maintained a regular place of business outside
the State.

(b) In the absence of a regular place of business, 100
percent of its entire net income must be allocated to New
Jersey.

(¢) The mere ownership of assets outside New Jersey does
not constitute a basis for allocating less than 100 percent of
the taxpayer’s net income to New Jersey.

Supp. 7-21-08
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(d) Where the taxpayer does not maintain a regular place
of business outside New Jersey and its allocation factor is 100
percent and the taxpayer in fact pays a tax based on or
measured by income to another state, see N.J.A.C. 18:7-8.3
which provides for the eligibility and method in computing a
reduction in the tax for such taxpayer.

Amended by R.1985 d.54, effective February 19, 1985.

See: 16 N.J.R. 2999(b), 17 N.J.R. 476(b). .
“Corporation” substituted for “taxpayer” and added “or real estate

investment trust.”

Amended by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(Db).

Statutory References

See N.J.S.A. 54:10A-6 as to how to determine allocation factor for
taxpayer maintaining regular place of business outside New Jersey.

Case Notes

Taxpayer was denied a refund of taxes paid, pursuant to New Jersey’s
Corporation Business Tax, N.J.S.A. 54:10A-1 through 54:10A-32, as the
taxpayer failed to meet its burden of proving that it maintained a regular
place of business outside of New Jersey, based on an employee’s home
office in the State of Connecticut, to entitle it to apportion its income
under the more favorable formula set forth in N.J.S.A. 54:10A-6.
Instead, the Director of the New Jersey Division of Taxation properly
apportioned 100 percent of the taxpayer’s income to New Jersey under
N.J.S.A. 54:10A-8 and allowed for a credit for taxes actually paid to
other states. N.J. Natural Gas Co. v. Director, Div. of Taxation, 24 N.J.
Tax 59, 2008 N.J. Tax LEXIS 9 (Tax Ct. 2008).

Failure to permit allocation to New Jersey corporation which owned
rental property in Connecticut but had no regular employees working
outside New Jersey held neither contrary to the scheme of the Business
Tax Act, a burden on interstate commerce nor double taxation. S.M.Z.
Corp. v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982), re-
versed and remanded 193 N.J.Super. 305, 473 A.2d 982 (App.Div.
1984).

18:7-7.2 Regular place of business; definition

(a) A regular place of business is any bona fide office
(other than a statutory office), factory, warehouse, or other
space of the taxpayer which is regularly maintained, occupied
and used by the taxpayer in carrying on its business and in
which one or more regular employees are in attendance. The
following will assist in the determination of what is a regular
place of business.

1. Bona fide office: An office in which an employee in
attendance performs significant duties related to the bus-
iness of the taxpayer. A token office, space of the taxpayer
or any place where an employee does not actually perform
significant duties constituting part of taxpayer’s business
does not constitute a regular place of business.

2. Space of the taxpayer: The taxpayer must be directly
responsible for the expenses incurred in maintaining the
regular place of business and must either own or rent the
facility in its own name and not through a related person or
entity. The regular place of business should be identifiable
as belonging to the taxpayer by, for example, reflecting the
taxpayer’s name on the exterior and interior of the building

Next Page is 7-46.6.1
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and being listed in the taxpayer’s name in a telephone
book.

3. Regularly maintained, occupied and used by the tax-
payer in carrying on its business: The taxpayer must
regularly maintain, occupy and use the premises by em-
ploying one or more regular employees who are in atten-
dance during normal working hours. Premises are not
regularly maintained, occupied and used in the event em-
ployees are in attendance only on a part time basis and, in
their absence, telephone messages are received by an
answering service or recording device.

4. Regular employee: A regular employee must be un-
der the control and direction of the taxpayer in transacting
the taxpayer’s business and/or performing work on behalf
of the taxpayer. The officers of the taxpayer are generally
deemed to be regular employees of the taxpayer while
independent contractors and members of the taxpayer’s
board of directors are not regular employees of the tax-
payer. The method or procedure by which a taxpayer
reports the compensation paid to an individual (such as a
W-2 form) shall not be conclusive as to whether the
individual is a regular employee (See N.J.A.C. 18:7-8.14.):

i.  The facilities of a public warehouse located out-
side New Jersey and utilized to store property of the
taxpayer prior to shipment to customers shall not consti-
tute a regular place of business of the taxpayer where the
warehouse is not the space of the taxpayer.

ii. The facilities of an independent contractor lo-
cated outside of New Jersey and used to store, convert,
process, finish and/or improve the goods of the taxpayer
prior to shipment to customers shall not constitute a
regular place of business of the taxpayer.

iii. A job site, field office or other facility which is
not regularly maintained, occupied and used in tax-
payer’s business or where administrative duties, such as
performing payroll functions, telephoning, recordkeep-
ing, banking, accounting, the hiring and firing of em-
ployees and similar functions are not performed, is not a
regular place of business.

iv. The location of inventories outside of New
Jersey in the possession of employees in their homes, or
in trucks, or in coin-operated machines do not represent
space regularly maintained, occupied and used by the
taxpayer in carrying on its business.

v. In the event the taxpayer’s business is conducted
by an independent agent or independent contractor, the
place of business of the independent agent or indepen-
dent contractor shall not be considered a regular place of
business of the taxpayer. In addition, any employee of
such independent agent or independent contractor shall
not be considered a regular employee of the taxpayer.

(b) A taxpayer does not have a regular place of business
outside New Jersey solely by consigning goods to an inde-

7-46.6.1

pendent factor outside New Jersey for sale at the direction of
either the consignor or consignee.

(c) The mere fact that a taxpayer is subject to an income or
franchise tax in other jurisdictions shall not be determinative
as to whether the taxpayer maintains a regular place of
business outside of New Jersey where taxable status in that
jurisdiction is based on criteria other than a regular place of
business.

Amended by R.1985 d.54, effective February 19, 1985.
See: 16 N.J.R. 2999(b), 17 N.J.R. 476(b).
(a)1-2 deleted and new text (a)1-4 substituted; (c) added.

Statutory References

See N.J.S.A. 54:10A-6 as to how to determine allocation factor for
taxpayer maintaining regular place of business outside New Jersey.

Case Notes

Apportionment of franchise tax for multi-state corporations which
maintain a regular place of business outside New Jersey other than a
statutory office is not applicable to a corporation whose out-of-state
offices consist of space in corporate engineers’ personal homes used for
their own convenience in connection with their employment. Hoeganaes
Corp. v. Director, Div. of Taxation, 145 N.J.Super. 352, 367 A.2d 1182
(App.Div.1976) and dissenting opinion.

Taxpayer was denied a refund of taxes paid, pursuant to New Jersey’s
Corporation Business Tax, N.J.S.A. 54:10A-1 through 54:10A-32, as the
taxpayer failed to meet its burden of proving that it maintained a regular
place of business outside of New Jersey, based on an employee’s home
office in the State of Connecticut, to entitle it to apportion its income
under the more favorable formula set forth in N.J.S.A. 54:10A-6.
Instead, the Director of the New Jersey Division of Taxation properly
apportioned 100 percent of the taxpayer’s income to New Jersey under
N.J.S.A. 54:10A-8 and allowed for a credit for taxes actually paid to
other states. N.J. Natural Gas Co. v. Director, Div. of Taxation, 24 N.J.
Tax 59, 2008 N.J. Tax LEXIS 9 (Tax Ct. 2008).

Corporation which did not pay rent out of state did not maintain
regular place of business out of state. Hess Realty Corp. v. Director, Div.
of Taxation, New Jersey Dept. of Treasury, 10 N.J.Tax 63 (1988).

Reduction in corporation business tax based on an allocation of tax
basis due to maintenance of a regular place of business outside of the
State denied because New York office was not a “regular place of
business”, since it was leased in the name of the parent corporation, the
taxpayer paid no rent and did not maintain control over the premises,
and because the full time employees at the office were all employees of
the parent corporation. Shelter Development Corp. v. Taxation Div.
Director, 6 N.J.Tax 547 (Tax Ct.1984).

Failure to permit allocation to New Jersey corporation which owned
rental property in Connecticut but had no regular employees working
outside New Jersey held neither contrary to the scheme of the Business
Tax Act, a burden on interstate commerce nor double taxation. S.M.Z.
Corp. v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982), re-
versed and remanded 193 N.J.Super. 305, 473 A.2d 982 (App.Div.
1984).

Corporation held not entitled to apportion part of its net income to
other states because it did not maintain a regular place of business in
other states; “regular place of business” test held not to violate
commerce clause. Rocappi Inc. v. Taxation Div. Director, 3 N.J.Tax
311, 182 N.J.Super. 163, 440 A.2d 96 (Tax Ct.1981).
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18:7-7.3 “Allocating” and “non-allocating” companies;

definition

(a) A taxpayer which allocates a portion of its entire net
income outside this State is referred to as an “allocating”
taxpayer.

(b) A taxpayer which does not allocate any part of its
entire net income outside this State is referred to as a “non-
allocating” taxpayer.

(c) A taxpayer that maintains a regular place of business
outside New Jersey for less than 50 percent of the period of
time covered by a return is referred to as a “part year
allocating” taxpayer.

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Amended by R.2004 d.367, effective October 4, 2004.
See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a).

Added (c).

Statutory References

See N.J.S.A. 54:10A-4(b) as to definition of “allocation factor,” and
54:10A-6 as to how to determine allocation factor for a taxpayer who
maintains a regular place of business outside New Jersey.

Case Notes

Failure to permit allocation to New Jersey corporation which owned
rental property in Connecticut but had no regular employees working
outside New Jersey held neither contrary to the scheme of the Business
Tax Act, a burden on interstate commerce nor double taxation. S.M.Z.
Corp. v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982), re-
versed and remanded 193 N.J.Super. 305, 473 A.2d 982 (App.Div.
1984).

18:7-7.4 Allocation factor; definition

“Allocation factor” means the proportionate part of a tax-
payer’s entire net income used to determine a measure of its
tax under the Act.

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References
See N.J.S.A. 54:10A-4(D) as to definition of “allocation factor.”

18:7-7.5 Allocation factor; application

(a) If the taxpayer had a regular place of business outside
New Jersey during the period covered by the return, its tax
liability under the New Jersey Corporation Business Tax Act
is measured by that part of its entire net income allocated to
New Jersey according to a formula called the business
allocation factor.

(b) If the taxpayer is deemed to be a “part year allocating”
taxpayer because it had a regular place of business outside
New Jersey for less than 50 percent of the period of time
covered by the return, it will determine its overall business
allocation factor by prorating the overall business allocation
factor computed by the number of months, or part thereof,

Supp. 7-21-08
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that a regular place of business was maintained and adding
this to 100 percent prorated by the number of months or part
thereof a regular place of business was not maintained.

Example: Corporation X establishes its only regular place
of business outside New Jersey on November 16 of its 12
month calendar year. The overall business allocation factor
computed on Schedule J for the entire period was 62.2424
percent. The prorated allocation factor would be 93.7071
percent computed as follows:

(62.2424 x 2) + (100 x 10)

12

Amended by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Amended by R.2004 d.367, effective October 4, 2004.

See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a).
Designated paragraph as (a), added (b).

Historical Note

Laws of 1968, Chapter 250 eliminated the use of the asset factor for
the purpose of allocating net worth, effective with respect to privilege
periods commencing after December 31, 1968.

Statutory References

See Laws 1968, Chapter 250 as to elimination of asset factor for
purpose of allocating net worth, effective with respect to privilege
periods commencing after December 31, 1968. See N.J.S.A. 54:10A-
4(b) as to definition of “allocation factor.” See N.J.S.A. 54:10A-6 as to
how to determine allocation factor for taxpayer maintaining regular
place of business outside New Jersey.

18:7-7.6  Corporate partners and partnerships

(a) A foreign corporation that is a general partner in a
general or limited partnership or is deemed to be a general
partner in a limited partnership doing business in New Jersey
satisfies the subjectivity requirements set forth in N.J.S.A.
54:10A-2. A foreign corporation that is a general partner of a
general or limited partnership doing business in New Jersey is
subject to filing a corporation business tax return in New
Jersey and paying the applicable tax under the terms of the
corporation business tax to New Jersey. Such a corporation is
also deemed to be employing or owning capital or property in
New Jersey, or maintaining an office in New Jersey, if the
partnership does so.

(b) Subsection (a) above may apply to foreign corpora-
tions, otherwise not subject to the New Jersey corporation
business tax, whose only connection to this State is restricted
to owning one or more limited partnership interests in one or
more limited partnerships doing business in New Jersey,
provided the taxpayer’s connection with this State is suf-
ficient to give this State jurisdiction to impose the tax under
the Constitution and statutes of the United States. See
N.J.A.C. 18:7-1.6.

(c) A foreign corporate limited partner of a limited part-
nership doing business in New Jersey is considered exercising
its franchise to do business in this State, doing business in this

Next Page is 7-46.6.2.1
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State or employing capital in this State, and, therefore, is
subject to tax under N.J.S.A. 54:10A-2 and filing a cor-
poration business tax return, if:

1. The limited partner is also a general partner of the
limited partnership;

2. The foreign corporation limited partner, in addition
to the exercise of its rights and powers as a limited partner,
takes an active part in the control of the partnership bus-
iness;

3. The foreign corporate limited partner meets the
criteria set forth in N.J.A.C. 18:7-1.9 or 1.6; or

4. The business of the partnership is integrally related
to the business of the foreign corporation.

(d) Tax filing and payment responsibilities of partnerships
are set forth in N.J.A.C. 18:7-17. For the partnership pro-
cessing fee, see N.J.A.C. 18:35-11.

(e) It shall be the burden of the taxpayer to prove to the
Director by clear and cogent evidence that the facts and cir-
cumstances surrounding its involvement with the limited
partnership or limited liability company do not subject it to
tax under the Act.

(® For purposes of this section, the term “partnership” has
the same meaning as is set forth under LR.C. § 7701(a)(2)
and the regulations issued thereunder. Partnerships that are
not treated for Federal tax purposes as pass-through entities
are also not treated as pass-through entities under this section.

Next Page is 7-46.6.3
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The term “partnership” shall include limited liability com-
panies treated as partnerships.

(g) For purposes of apportionment (allocation) of corpo-
rate income, where the subject corporation and the partner-
ship are not part of a single unitary business, including a
business carried on directly by the foreign corporate partner,
separate accounting apportionment should be used to arrive at
corporate income. If the New Jersey business of the partner-
ship is part of a single unitary business including a business
carried on directly by the foreign corporate partner, flow
through accounting apportionment should be used with re-
spect to the incomes of the two entities.

1. Separate accounting apportionment, for purposes of
this section only, means use of the following method: The
corporation’s distributive share of the partnership’s busi-
ness income would be apportioned to New Jersey by com-
puting the applicable N.J.S.A. 54:10A-6 apportionment
factor for that business by only taking into account the
corporate partner’s share of the receipts, payroll and prop-
erty of the business that the partnership carries on directly.
Second, the corporation’s entire net income, excluding its
distributive share of the partnership’s income is appor-
tioned to New Jersey by computing the applicable N.J.S.A.
54:10A-6 apportionment factor for that business by only
taking into account the receipts (excluding receipts from
the partnership namely, receipts from intercompany trans-
actions), payroll and property of the business that the
corporation carries on directly. Third, these two amounts
would be added together to arrive at the corporation’s
entire net income apportioned to New Jersey.

Supp. 7-21-08
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2. Flow through accounting apportionment, for pur-
poses of this section only, means use of the following
‘'method: Taxpayer shall separately compute the property,
payroll and receipts fractions attributable to the partner-
ship activity. The taxpayer next computes the property,
payroll and receipts fractions attributable to the corporate
activity. An allocation factor combining the factors of the
corporation and the partncrshlp is then applied to the
corporation’s entire net income including its dlstrlbutlve
share of the partnershlp s income.

3. Facts that either smgly or in combination may
suggest that the corporation and partnership are part of a
unitary business and hence that a flow through approach
may be appropriate include, without limitation -thereto:

i. Substantial intercompany-partnership - transac-
tions; o v T

ii. ‘The partnership interest is the only or.the most
substantial asset of the.corporation;

ili. The partnership interest produces all or most of

the i income of the corporation; -

iv. The corporation and the partnershlp are in the
" same line of business;

v. There is substantial overlappmg of employees:'

- and offices; and/or

vi. There is sharing of operatlonal facilities, technol-
ogy and/or know-how. :

small  corporation tax rate, the entire nét income of a

general partner (actual or deemed) should include the »

partner’s proportionate share of the unapportioned net
income of the partnership and the entire net income.of a
limited partner should include the partner’s proportionate
share of the unapportioned net income of the partnership.

(h) The accouhting ‘methods described in (g) above are -

also applied to domestic corporate partners. If a domestic
corporation -is a partner in a foreign partnership that does
not conduct business in New Jersey, and the, corporation’s

own business and that of the partnership are not unitary,
~ then the corporatlon s income from the partnership shall not
“be included in the corporation’s tax base, and the partner- =

shlp s receipts, payroll and property shall not be considered
in determining the apportionment factor to apply to the

corporation’s income from its own business.  If, however,

the two businesses are unitary, then the flow through meth-
od should beused in appornomng_ the corporation’s income.

EXAMPLE |

1. Solely for purposes of this section, each regular
~ place of business of a partnership which is unitary with a
corporate ‘partner is to be treated as a regular place of
‘business of the corporate partner. Relief pursuant to
N.J.A.C. 18:7-8.3 is permitted to domestic partners with -
respect to partnership income duplicated on a return of a
domestic corporate partner filed with another state. By"
virtue of its subjectivity under the Corporation Business
Tax, a corporate partner may seek relief under N.J.S.A.
54:10A-8 if taxpayer believes that tax computed does not
result in a fair apportionment.

i) A “tiered partnershi‘p,”vfor the purposes . of this sec-

tion, is a partnership whose partners are partnerships. A

corporation that is a partner in a partnership that in turn is
a partner in yet .another partnership is not immune from

New Jersey taxation simply because of the tiered partner-

ship. The ultimate tax burden and loss benefit falls on the

~ corporate partner. The corporation shall file a New Jersey
- corporation ‘business tax return taking account of its ulti-
mate distributive share of the tiered partnership’s income or ’

loss from New Jersey activities.

0 T_he, classxﬁcatxon of part'n_eiship items of income,

expense or loss as-operational or nonoperational is to be -

determined in accordance with NJS.A. 54:10A-6.1.
Whether or not a partnership is umtary or nonumtary with.
its corporate partner is a different issue from the issue of
taxablhty of operational or nonoperational income or the

4 For purposes of determining the applncatlon of the - deductibility of operatlonal or nonoperatlonal expenses or

losses

(k) Any"New Jersey corporate tax credits for which a

-subject corporate partner may qualify other than the credit
‘pursuant to N.J.S.A. 27:26A-15, Commuter Transportation

Rideshare Credit, which is a reduction of partnership in-
come, shall pass through to the corporate partner. The -

‘corporate partner may claim its proportionate share of such
. credit on its New Jersey corporation business tax return.

1. If the partnership is unitary with the corporatlon
then the amount of the total credit permitted to the
corporate taxpayer after flow through is subject to the 50
_percent cap as provided in N.J. A C. 18:7-3. 17(b). ‘

2. Where the corporation is  not ‘unitary ‘with the

partnership, the credit will flow through to the corpora-

“tion and may be used to offset up to 50 percent of the
incremental tax attributable to'the partnership’s income
conmbutlon to the corporate taxpayer.

Corporation ABC is a foreign corporation which allocates to New: Jersey, and also has 50 percent share in a partnership
that is doing business in New Jersey, but is not unitary with the corporation. The corporation would calculate its allocation
factor and allocated income exclusive of the activities of the partnership. The partnership would calculate its allocated
income based upon its own atmbutes, and the allocated income from both entities are combmed to make Allocated Net

Income.

74663 - Supp. 91503
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. General ‘ :

' ' _ , ABC Corp. Fraction in NJ Partnership Fraction in NJ ’ ]
"Property NJ - o : 9,000 ' : - 500 , s
Everywhere v 10,000 - .900000 - 1,000 .500000 *U
Receipts NJ : 3,000 o © 5,000 ' . : .

Everywhere = - B o 10,000 300000 20,000 - ~...250000
Double Weighting of S . o
Receipts Fraction : ' EEE .300000 . , .250000
Payroll NJ - 6,000 o 250 : ‘
.Everywhere . . 10,000 : .600000 1,000 .250000
Total . . : 2.100000 T . - 1.250000
Allocation Factor , - , _ ’ - o oo
(Total divided by 4) ‘ . o 525000 - 312500 . :
Net Income of Corporation : : . ‘ - o $5,000
Corporation’s Distributive ' - T : .
Share of Partnership Income =~~~ , S i o 81,000
Total Net Income ' - ST , : o : $6,000
" Corporation’s Income - : © - 5,000 ’ ‘ ' ' '
Corporation’s Allocation Factor . : _ ' 525000 - o ' o
Corporation’s Allocated Net Income S - C . ‘ . B $2,625
Partnership Income - ' ' R o - 1,000
Partnership Allocation Factor o B v - 312500 - .
~ Partnership Allocated Income = SRR - : _— - ' $313

Total Allocated Net Income . ‘ o L , - _ ‘ o S $2,938

EXAMPLEIl

~Corporation DEF is a foreign corporation which has no nexus with New Jersey other than a 50 percent general partnership

interest in a partnership, which is not unitary with the corporation. The corporation would calculate its allocation factor and
~ allocated income exclusive of the activities of the partnership. In this case, the allocation factor is zero and the corporation
does not allocate any of its income to New Jersey. The partnership would allocate its income as a separate entlty The
‘allocated income from both calculatlons are then combined to compute the tax liability of the corporatlon ‘ a

o S : General o , LT

o SR * DEF Corp. Fraction‘ inNJ ~ Partnership - _ Fraction in NJ o
~ Property NJ , . 0 : 750 ' '

Everywhere . 10,000 ~ 0000000 - 1,000 : .750000

Receipts NJ v o o .~ 10,000 -

Everywhere ‘ 10,000 © 0 0.000000 - 20,000 - .500000

Double Weighting of Recexpts Fracnon ' ' ‘ 0.000000 - ’ v .500000

Payroll NJ 0 o 750 - o
Everywhere : 10,000 . 0.000000 - o 1,000 o .750000
* Total : o ' ' - -0.000000 = , - .. 2500000

Allocation Factor : ' _ - : . s s
(Total divided by 4) = - s T ' 0.000000 S -625000 ‘ _
- Net Income of Corporation ’ o o o $5,000

- Corporation’s Distributive

Share of Partnership Income -~~~ _ . o o o o ' $1,000
Total Net Income - S ’ ' ’ L ~,$6,000
Corporation’s Income R . 5,000 ' s .

- - Corporation’s Allocation Factor » A ~ 000000

Corporation’s Allocated Net Income - : R o : - 8§50
Partnership Income _ <o . ’ : 1,000 .

Partnership Allocation Factor - : o ‘ _ o 625000

Partnership Allocated Income =~ ' . . . . $625

Total Allocated Net Income ’ ‘ - ' o S . ' o $625

- EXAMPLE Il

kC.orporatnon XYZ is unitary with a partnershlp and holds a 50 percent general partnership interest in a gemeral .
~partnership. The taxpayer should use the flow through method of allocation smce there is a sufficient integration of assets Q
and business acuvmes between the corporation and partnershnp : : Mo
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50 Percent !
, : XYZ Corp. Partnership Interest Combined Fraction in NJ
Property NJ 9,000 750 9,750 ‘
Everywhere . 10,000 1,000 11,000 .886364
Receipts NJ . 3,000 10,000 - 13,000
" Everywhere - : 10,000 20,000 30,000 433333
Double Weighting of ’ 433333
Receipts Fraction -
Payroll NJ _ 6,000 750 » 6,750
Everywhere : 106,000 1,000 11,000 613636
Total 2.36666
Allocation Factor o
(Total divided by 4) _ » .591667
Net Income of Corporation ’ $5,000
_ Corporation’s Distributive
Share of Partnership Income ‘ $1.000
Total Net Income $6,000
Combined Allocation Factor : .591667
~ Allocated Entire Net Income - $3,550

‘The numerator and denominator of each fraction is determined by taking the corporation’s property, payroll or receipts in
~ State and everywhere and adding them to its share of the partnership’s property, payroll or receipts in State and everywhere. The
partnership’s fractions are based on the corporation’s percentage ownership intérest without regard to specla] allocations. The
column in the example headed “Fractlon in NJ” represents each combined fraction in decimal form.

EXAMPLE v

Corporatlon GHI is a foreign corporation which has no nexus with New Jersey other than a 10 percent general partnership
interest in a limited partnership, which is unitary with the corporation. GHI is subject to Corporation Business Tax. Since the
corporation has a unitary relationship with the partnership, the flow through method should be used to calculate the correct
- amount of income to be allocated to New Jersey. Corporation LMN holds a limited partnership interest in the same limited
partnership. The corporation and the partnership are not part of a unitary business, and the limited partnership does not have
liabilities to third parties. LMN is not subject to corporation business tax in New Jersey smce it is a true limited partner, not a
“deemed general partner” pursuant to () above.

10 Percent General » :
GHI Corp. - - Partnership Interest Combined Fraction in NJ
* Property NJ 0 750 750 v

Everywhere 10,000 1,000 11,000 068182
Receipts NJ v 0 10,000 10,000
Everywhere 10,000 20,000 30,000 333333
Double Weighting of o N
Receipts Fraction ‘ .333333
Payroll NJ , 0 750 750
Everywhere 10,000 1,000 11,000 - 068182
Total , ' .803030
Allocation Factor
(Total divided by 4)" ' 200758
Net Income of Corporation $5.000
Corporation’s Distributive >
Share of Partnership Income : : $1.000
Total Net Income ‘ $6,000
Combined Allocation Factor ‘ e 200758
Allocated Entire Net Income $1,205

The numerator and denominator of each fraction is determined by taking the corporation’s property, payroll or recelpts in
State and everywhere and adding them to its share of the partnership’s property, payroll or receipts in State and everywhere. The
partnership’s fractions are based on the corporatlon s percentage ownership interest without regard to special allocations. The
column in the example headed “Fraction in NJ” represents each combined fraction in decimal form.
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- Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Optional short tax table in lieu of allocation of net

factor. If the receipts fraction is present and either the prop-
erty or payroll fraction is absent, then the percentages rep-

worth”. resented by the two fractions present are added together and

New Rule, R.1997 d.430, effective October 6, 1997.
See: 29 N.J.R. 1686(a), 29 N.J.R. 4327(a).
Special amendment, R.2003 d. 135 effective February 27, 2003 (to

divided by three. A fraction is not missing merely because its
numerator is zero, but it is missing if both its numerator and

expire August 26, 2003). ' denominator are zero.

See: 35 N.J.R.\1573(a).
In (a), deleted the last sentence; rewrote (b); in (c), amended the

@ For privilege periods beginning on or after January 1,

N.J.A.C. reference in 3 and added 4; rewrote (d); in (f), deleted the last 2012, the business allocation factor is computed according to

sentence; deleted (J).

Adopted -concurrent amendment, R.2003 d.370, effective August 22,
2003.

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

18:7-7.7 (Reserved)

SUBCHAPTER 8. BUSINESS ALLOCATION FACTOR

18:7-8.1  Business allocation factor; computation

. (a) The business allocation factor is computed on the basis
of the average percentage resulting from the following three

the following schedule:

1. For privilege periods. beginning on or after January
1, 2012, but before January 1, 2013, 15 percent of the

property fraction plus 70 percent of the sales fraction plus

15 percent of the payroll fraction;

2. For privilege periods beginning on or after January
1, 2013, but before January 1, 2014, five percent of the
property fraction plus 90 percent of the sales fraction plus
five percent of the payroll fraction; and

3. For privilege periods beginning on or after January
1, 2014, 100 percent of the sales fraction.

(e) For taxpayers with fiscal year privilege periorls, the

~ fractions: business allocation factor is computed according to the fol-
lowing schedule:

1. Average value of real and tangible personal property
in New Jersey over the average value of such property both
within and without New Jersey (this is usually referred to
as the property fraction); :

2. Receipts allocable to New Jersey over receipts both
within and without New Jersey (this is usually referred to
as the receipts fraction in this subchapter but may also be
referred to as the sales fraction. The terms may be used
interchangeably for fiscal periods beginning on or aﬁer
July 1, 1996);

3. Payrolls allocable to New Jersey over payrolls within
and without New Jersey (this is usually referred to as the
payroll fraction). B

- (b) The business allocation factor is weighted as follows:

1. For fiscal or calendar accounting years beginning

before July 1, 1996, the business allocation factor is com-

. puted by adding together the percentages derived from the

foregoing three fractions for the period covered by the
return, and dividing the total of the percentages by three.

2. For fiscal or calendar accounting years beginning on
or after July 1, 1996, the business allocation factor is com-
puted by adding together the percentages derived by adding
the property fraction, the payroll fraction, and twice the
receipts for the period covered by the return, and dividing
the total of the percentages by four.

(c) If the receipts fraction is missing, the other two per-
centages are added and the sum is divided by two, and if both
- the receipts fraction and one other fraction are missing, the
remaining percentage may be used as the business allocation

Supp. 6-4-12 7-46.6.6

1. For a taxpayer that has a privilege period that begins
in 2011 and ends in 2012, the business allocation factor is
computed with the numerator consisting of the property
fraction, plus twice the sales fraction plus the payroll frac-
tion and the denominator of which is four (double weighted
sales factor allocation method);

2. For the taxpayer that has a privilege period that
begins in 2012 and ends in 2013, the sales fraction will
account for 70 percent of the allocation, and the property
and payroll fractions will each account for 15 percent of
the allocation; '

3. For the taxpayer that has a privilege period which
begins in 2013 and ends in 2014, the sales fraction will
account for 90 percent of the allocation, and property and
payroll fractions will each account for five percent of the
allocation; and

4. For privilege periods beginning in 2014 and for all

-subsequent privilege periods, the sales fraction will account

for 100 percent of the allocation.

Example: Company A has a privilege period that begins
August 1, 2011, and ends on July 31, 2012. For the Com-
pany A’s 2011-2012 privilege period, Company A must
use the double weighted sales factor allocation method. For
Company A’s 2012-2013 privilege period, Company A
must use the 70% sales factor allocation method. For Com-
pany A’s 2013-2014 privilege period, Company A must
use the 90% sales fraction method. For Company A’s
2014-2015 privilege period and all subsequent privilege
periods, Company A will use the 100% sales factor alloca-
tion method.
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18:7-8.1

(f) For privilege periods beginning on or after January 1,
2012, the determination of the sales factor for airlines is as
follows:

1. The sales fraction for the transportation revenues of
a taxpayer that is an airline shall be determined as the ratio
of revenue miles in this State divided by total revenue
miles.

2. For a taxpayer that is an airline engaged in the trans-
portation of passengers, the transportation of freight, or the
rental of aircraft, the ratio shall be determined by an aver-
age of a passenger revenue mile fraction, freight revenue
mile fraction, and rental revenue mile fraction weighted
to reflect the taxpayer’s relative gross receipts from pas-
senger transportation, freight transportatlon and rentals,
respectlvely .

(g) As used in (f) above, “revenue miles” means passenger
revenue miles for passengers, ton revenue miles for freight, or
aircraft revenue miles for aircraft rentals.

1. The passenger revenue mile fraction is determmed
by multiplying the number of revenue-paymg ‘passengers
aboard the vehicle by the distance traveled in New Jersey
divided by the number of revenue-paying passengers
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aboard the vehicle multiplied by the distance traveled
everywhere.

2. The freight revenue mile fraction is determined by
dividing the revenue freight ton miles in New Jersey by the -
revenue freight to miles everywhere. A freight revenue ton
mile is equal to one ton carried one mile.

3. The rental revenue mile fraction is determined by
dividing the number of rental miles flown in New Jersey by
total rental miles flown.

Amended by R. 1997 d.429, effective October 6, 1997.
See: 29 N.JR. 3426(a), 29 N.J.R. 4324(a).
Substantially amended section.
Amended by R.2012 d.111, effective June 4, 2012.
See: 44 N.JR. 142(a), 44 NJR. 1727(a).
Added (d) through (g). :

Statutory References
See NJ S.A. 54:10A-6 as to how to compute business allocation

factor.

Case Notes

Change in interpretation of safe harbor leasing: provision did not
require administrative rule making. Reuben H, Donnelley Corp. v.
Director, Div. of Taxation, 128 N.J. 218, 607 A.2d 1281 (1992).

N
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18:7-8.3

Corporate taxpayer was entitled to credit for corporate income tax
paid in another state. Kettler Realty Corp. v. Director, Div. of Taxation,
12 N.J.Tax 470 (1992), affirmed 14 N.J.Tax 165.

Net worth determination that did not result in unfair or unreasonable
tax would not be modified on judicial review. Kettler Realty Corp. v.
Director, Div. of Taxation, 12 N.J.Tax 470 (1992), affirmed 14 N.J.Tax
165.

Interpretation of amendment to corporate tax governing safe harbor
leasing provisions did not constitute rulemaking. Reuben H. Donnelley
Corp. v. New Jersey Dept. of Treasury, Div. of Taxation, 11 N.J.Tax 241
(1990), reversed 12 N.J.Tax 255, certification granted 127 N.J. 551, 606
A.2d 364, reversed 128 N.J. 218, 607 A.2d 1281.

Corporate owner of safe harbor leased property could include the
property in the business allocation factor. Reuben H. Donnelley Corp. v.
New Jersey Dept. of Treasury, Div. of Taxation, 11 N.J.Tax 241 (1990),
reversed 12 N.J.Tax. 255, certification granted 127 N.J. 551, 606 A.2d
364, reversed 128 N.J. 218, 607 A.2d 1281.

18:7-8.2  Method of arithmetic computation required

In computing allocation percentages, division must be
carried to six decimal places, for example .201614 or 20.1614
per cent.

Statutory References
N.J.S.A. 54:10A-8.

18:7-8.3 Right of Director to independently compute
allocation factor

(a) If it appears that the business allocation factor com-
puted on the basis of all or any of the property-receipts-
payroll fractions does not properly reflect the activity, bus-
iness, receipts, capital, entire net worth or entire net income
of the taxpayer in New Jersey, the Director may adjust or the
taxpayer may request an adjustment of the business allocation
factor.

(b) Reduction in tax for income duplicated on a return filed
with another State pursuant to N.J.S.A. 54:10A-8 and this
rule—100 percent allocation factor:

1. Eligibility:

i.  Where the Business Allocation Factor under
Section 6 of the Act is 100 percent and the taxpayer in
fact paid a tax based on or measured by income to a
foreign state, resulting in a duplication of income being
taxed, it may, under Section 8 of the Act, apply for a
reduction in the amount of its tax. The reduction is avail-
able only where the taxpayer in its own right acquired a
taxable status in the foreign state by reference to at least
one of the criteria described at N.J.A.C. 18:7-1.6 as if

the New Jersey Corporation Business Tax Act were the
law of that foreign state.

Example: S corporation does not maintain a regular place
of business outside New Jersey, other than a statutory office.
It was not a domestic corporation in State X, nor did it meet
any of the other criteria described at N.J.A.C. 18:7-1.6 in that
State which would have created a taxable status in New

7-46.7

Jersey. Although it was not itself doing business in State X, it
was a member of an affiliated group of corporations which
conducted a unitary business in that State and as such is
permitted or required to join in filing a combined or
consolidated return in State X. In fact, it did so.

Any duplication of income being reported to New Jersey
and to State X may not form the basis for a reduction in the
tax.

2. Method:

i.  An eligible taxpayer computes its reduction on a
rider attached to its return by demonstrating that a part of
entire net income is duplicated on a return filed with
another state. It must attach a copy of all relevant
portions of the return filed with the foreign state relating
to income reported, the computation of all components
of its apportionment fractions and the computation of the
tax paid to the foreign state. It must also submit a
schedule apportioning all property, receipts and payroll
to a common denominator defined consistent with the
return. For purposes of calculating the reduction:

(1) It may be based upon only so much of
adjusted entire net income appearing on its Corpor-
ation Business Tax Return as is reported to the foreign
state;

(2) The formula apportionment used in the
foreign state may not exceed the Business Allocation
Factor as determined under Section 6 of the Act and
these rules;

(3) It must be computed by using the lesser of the
tax rates of the foreign state or the tax rate under the
New Jersey Corporation Business Tax Act.

Example 1: Corporation A does not maintain a regular
place of business outside New Jersey other than a statutory
office. As a consequence, its Business Allocation Factor is
100 percent. It sold land for $250,000 which had a tax basis
and book value of $100,000 and was situated in State Y.
Under the laws of State Y, the entire gain is directly allocable
to that State and is taxed at an eight percent rate. It may
determine the portion of its tax which is measured by net
income as follows:

New Jersey Tax ~ Duplicated
Income Base in State Y
Gross income exclusive of gain on sale of
land $500,000
Net gain on sale of land +150,000 $150,000
Total income 650,000
Deductions -447.778
Taxable income before net operating
deductions and special deductions 202,222
Adjustments—N.J. Corporation Business
Tax Deducted—add back +20,000
Entire net income $222.222
Tax at 9% — before reduction $20,000
Formula apportionment not used in State
Y 100%

Supp. 11-3-08
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New Jersey Tax . Duplicated Example 2: Corporation B does not maintain a regular
o ‘ g IncomeBase ~ inStateY  nlace of business outside New Jersey other than a statutory -
Duplication of income . ! o 150,000 fice. Its Business All ion F: s 100 Tt did [ E
Reduction—may not exceed 9% 08 office. Its Business Allocation Factor is percent. It S,
Tax paid to State Y S $ 12,000 however start and complete a construction job in State Z and .
Reduction o -12,000 paid an income tax to that State at'a ten and one-half percent
Paid with return - —$8.000 - - rate. It may determine the portion of its Corporation Business
- . : o Tax measured by net income as follows
* For accounting periods beginning before July 1, 1996: '
New Jersey Tax Duplicated in
' . IncomeBase = - State Z
Taxable income before net operatmg loss deductlon and special deductlons V ' $227,500 o $227,500
Add ACRS v . - $15,000 - : ’ A
Less NJ depreciation . . 12,000 3,000
Add ACRS , : 15,000 . ,
Less State Z Depreciation - ’ - - 15,000 o - ) ~0—-
- +Add back of NJCBT, other States, Political Subd1v1s1ons etc. tax-paid or accrued 52,000 52,000 ' :
Taxes imposed or measured by income from State Z return 28,800 o 28,800
Municipal bond interest add back—N]J ' 7,000 - - 7,000 .
Municipal Bond Interest add back—State Z L -0- . , : —0—
Net Operating Loss—NJ o . - 4,500 . (4,500) - - .
Net Operating Loss—State Z : o ‘ 5,000 : (5,000).
Dividend Exclusion—NJ o - - : v 10,000 "~ (10,000) (10,000)
Dividend Exclusion—State Z - : ' -0- :
Entire Net Income : o : o $275,000
Portion of ENT duplicated o : ’ : i $241,300
Apportionment (computed below). - , . o ' o ) ' .250000
Apportioned duplicated ENI : B . : o 1 $ 60,325 .
Tax at 9% on New Jersey Income Base ' ' , ’ $ 24,750
Tax at State Z rate (10 1/2%)-on Apportioned duphcated ENI : - » 6,33 o
Reduction—at 9% of Apportioned duplicated ENI ($60 325) R $ 5429 ‘ /oo
New Jersey tax after credit S , o $19,321° . \\)
t For accounting periods beglnmng on or before July 7, 1993 only, New Jersey CBT was required to be added back in. computlng New
I ersey EN.L . .
For accounting periods beginning on or after July 1, 1996:
- New Jersey Tax Duplicated in -
‘ - " Income Base State Z
Taxable income before net opcratmg loss deductlon a.nd spec1a1 deductions : $227,500 . - $227,500
- Add ACRS . : : $15,000 o
Less NT depreciation o . . 15.000 3,000
Add ACRS - B _ 15,000 o v .
" Less State Z Depreciation . - ' S _15000 - o —0-
-Add back of NJCBT, other States, Polltlcal Subdivisions, etc. tax paid or accrued 52,000 52,000
Taxes imposed or measured by income from State Z return : 28,800 . : 28,800
Municipal bond interest add back—NJ = - - ] 7,000 - . 17,000
- Municipal Bond Interest add back—State Z : C-0- . o —0-
Net Operating Loss—NIJ ) ) L : 4,500 ) (4,500)
Net Operating Loss—State Z : ' 5,000 - 7(5,000)
Dividend Exclusion—NJ ] ' . ' 10,000 - (10,000) - (10,000)
Dividend Exclusion—State Z : ' -0- o
Entire Net Income _ ) . ‘ ) ' - $275,000 -
Portion of ENI duplicated : . ) o . $241,300
* Apportionment (computed below) . o o C .245000
Apportioned duplicated ENI . - , - : v 7 $59,118
Tax at 9% on New Jersey Income Base ) : _ ’ ~ C 0 824,750
Tax at State Z rate (10 1/2%) on Apportioned dupllcated ENI o i ' - $6,207 ,
-Reduction—at 9% of Apportioned duphcated ENI ($59 118) : ' $5.321 TN
New Jersey tax after credit . . - o $19,429 4 /

Supp. 11-3-08 . ' 7-468 . 7 Next Page is 7-47



CORPORATION BUSINESS TAX ACT 18:7-8.3
Corporation B computed the apportionment on its State Z return as follows:
7 State Z Every- Portion in
where State Z
Property Fraction
Owned (Valued under State Z law and regulation) $140,000 $ 500,000
Leased (at 8 times annual rentals) $ 40.000 $ 100.000
Total Property Fraction $180,000 $ 600,000 0.300000
Receipts Fraction $200,000 $1,000,000 0.200000
Double Weighting of Receipts Fraction 0.200000
Payroll Fraction - $ 90,000 $ 300,000 0.300000
Total of Fractions . 1.000000
Allocation Factor using State Z Law and Regulation (Total divided by four) 0.250000

For accounting periods beginning before July 1, 1996, if the formula apportionment had been determined in State Z consistent

with the N.J. Corporation Business Tax Act, it would have been:

Property Fraction
Owned (Valued under N.J.C.B.T. Act)
Leased (at 8 times rentals)

Total Property Fraction

Receipts Fraction

Payroll Fraction

Total of Fractions

Allocation Factor using N.J.C.B.T. Act (Total divided by three)

$100,000 $ 400,000

$ 40,000 $ 100.000

$140,000 $ 500,000 0.280000

$200,000 $1,000,000 0.200000

$ 90,000 $ 300,000 0.300000
0.780000
0.260000

For accounting periods beginning on or after July 1, 1996, if the formula apportionment has been determined in State Z
consistent with the N.J. Corporation Business Tax Act, it would have been:

Property Fraction :
Owned (Valued under N.J.C.B.T. Act)
Leased (at 8 times rentals)
Total Property Fraction
Receipts Fraction
Double Weighting of Receipts Fraction
Payroll Fraction
Total of Fractions
Allocation Factor using N.J.C.B.T. Act (Total divided by four)

For the period beginning prior to July 1, 1996, since the
apportionment fraction (.250000) used in State Z does not
exceed the Business Allocation Factor as it would have been
determined under the Act and this subchapter, it is used for
purposes of determining the reduction.

For the period beginning on or after July 1, 1996, since the
apportionment fraction (.250000) used in state Z exceeds the
Business Allocation Factor as it would have been determined
under the Act and this subchapter, the New Jersey Factor
(.245000) would be used for purposes: of determining the
reduction.

Amended by R.1984 d.594, effective January 7, 1985.
See: 16 N.J.R. 3001(a), 17 N.J.R. 115(c).

(b) added.
Amended by R.1997 d.429, effective October 6, 1997.
See: 29 N.J.R. 3426(a), 29 N.J.R. 4324(a).

Rewrote tables in (b)2i(3).
Administrative correction.
See: 40 N.J.R. 6477(a).

$100,000 $ 400,000

$ 40.000 $ 100.000
$140,000 $ 500,000 0.280000
$200,000 $1,000,000 0.200000
0.200000
$ 90,000 $ 300,000 0.300000
- 0.980000
0.245000

Statutory References

See N.J.S.A. 54:10A-8 as to right of Director to independently adjust
a taxpayer’s allocation factor.

Law Review and Journal Commentaries
Tax Law. Robert J. Alter, Jay Soled, 135 N.J.L.J. S53 (1993).

Case Notes

Apportionment of 100 percent of a taxpayer’s income to New Jersey
under N.J.S.A. 54:10A-8, and allowance for a credit for taxes actually
paid to other states, instead of applying the more favorable formula
under N.J.S.A. 54:10A-6, was constitutional under both the Due Process
and Commerce Clauses; the Corporation Business Tax (CBT) applied to
the taxpayer was internally and externally consistent since it did not lead
to a grossly distorted result. Based on various apportionment factors,
there was a sufficient nexus between the taxpayer’s business activities
and New Jersey such that the CBT passed Due Process analysis, and the
100 percent apportionment with regulatory credits given for taxes paid to
other states was rationally related to the taxpayer’s activities conducted
in New Jersey. N.J. Natural Gas Co. v. Director, Div. of Taxation, 24
N.J. Tax 59,2008 N.J. Tax LEXIS 9 (Tax Ct. 2008).

7-47 Supp. 11-3-08
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Taxpayer was denied a refund of taxes paid, pursuant to New Jersey’s
Corporation Business Tax, N.J.S.A. 54:10A-1 through 54:10A-32, as the
taxpayer failed to meet its burden of proving that it maintained a regular
place of business outside of New Jersey, based on an employee’s home
office in the State of Connecticut, to entitle it to apportion its income
under the more favorable formula set forth in N.J.S.A. 54:10A-6.
Instead, the Director of the New Jersey Division of Taxation properly
apportioned 100 percent of the taxpayer’s income to New Jersey under
N.J.S.A. 54:10A-8 and allowed for a credit for taxes actually paid to
other states. N.J. Natural Gas Co. v. Director, Div. of Taxation, 24 N.J.
Tax 59, 2008 N.J. Tax LEXIS 9 (Tax Ct. 2008).

Corporate taxpayer was entitled to credit for income tax paid in
another state. Kettler Realty Corp. v. Director, Div. of Taxation, 12
N.J.Tax 470 (1992), affirmed 14 N.J.Tax 165.

Redetermination of net.worth tax which was not unreasonable or
unfair would not be disturbed. Kettler Realty Corp. v. Director, Div. of
Taxation, 12 N.J.Tax 470 (1992), affirmed 14 N.J.Tax 165.

Statutory three-factor was appropriate for corporate taxpayer that had
paid taxes in another state. Hess Realty Corp. v. Director, Div. of
Taxation, New Jersey Dept. of Treasury, 10 N.J.Tax 63 (1988).

18:7-8.4 Property fraction; “tangible personal
property”; definition and scope; special
situations '

~ (a) The term “tangible personal property” shall mean cor-
poreal personal property, such as machinery, fixtures, tools,

implements, goods, wares and merchandise, and does not .

mean money, deposits in banks, shares of stock, bonds, notes,

credits or evidence of an interest in property and evidences of .

debt. : _
(b) Tangible personal property within New Jersey.

1. Tangible personal property is within New Jersey if
and so long as it is physically situated or located here, even
though it may be stored in a bonded warehouse in this
State.

2. Property of the taxpayer held in New Jersey by an
agent, consignee or factor is (and property held outside
New Jersey by an agent, consignee or factor is not) situated
or located within New Jersey.

3. Mobile or movable property, such as construction
equipment or trucks, is within New Jersey based on the
ratio of time the property is used within the state to the

New Jersey to the total of all such takeoffs everywhere.
Aircraft used other than by airlines in revenue service are
within New Jersey based on the ratio of takeoffs from
points in New Jersey to the total of all takeoffs everywhere
when the aircraft are in use.

6. Consistent with N.J.S.A. 54:10A-6(b), satellites used
in the communications industry are included in the denom-
inator of the property fraction but the numerator shall in-
clude a portion of such property based upon the ratio of
ground stations serviced in New Jersey to the number of all
such ground stations.

(c) Tangible personal property in transit.

1. Property in transit from a point in New Jersey to
another point in New Jersey is situated or located in New
Jersey.

2. Property in transit from a point outside New Jersey
to another point outside New Jersey is situated or located
without New Jersey.

3. Property, while in transit from a point outside New
Jersey to a point in New Jersey or vice-versa does not have
a fixed situs either within or without the State and, there-
fore, will not be deemed to be “situated” or “located” either
within or without New Jersey and accordingly, such prop-
erty while so in transit should be omitted from both the
numerator and the denominator of the property fraction.

4. Property ceases to be in transit when it is delivered
to or becomes subject to actual possession by the owner at
the point of destination.

Amended by R.1987 d.137, effective March 16, 1987.

See: 18 NLJ.R. 627(a), 19 N.J.R. 464(a).
(b)3.-6. added.

Amended by R.1997 d.429, effective October 6, 1997.

See: 29 N.J.R. 3426(a), 29 N.J.R. 4324(a).
Changed section name.

Statutory References
See: N.J.S.A. 54:10A-6(A) as to computation of the property fraction.

Case Notes
Tax benefits obtained through safe harbor leases do not constitute

“real intangible personal property” for purposes of Corporation Business
Tax Act which permits corporation to include only its real and tangible
personal property in the property fraction of the formula used for
determining that portion of the corporation’s net income and net worth
attributable to its activity within the state. Reuben H. Donnelley Corp. v.
Director, Div. of Taxation, 128 N.J. 218, 607 A.2d 1281 (1992).

time the property is used everywhere during the period
covered by the return.

4. Ships are within New Jersey based on the ratio of
time the vessels are in operation in New Jersey to the time
the vessels are in operation everywhere, and including all
sailing days, days in port for loading, unloading, ordinary
repairs, refueling or provisioning as operation.

18:7-8.5 Business allocation factor; property fraction
derived from average values

(a) The percentage of the taxpayer’s real and tangible per-
sonal property within New Jersey is determined by dividing
the average value of such property within New Jersey by the -

5. Aircraft used by airlines are within New Jersey
based on the ratio of takeoffs in regular scheduled or char-
ter flights that occur during revenue service from points in

Supp. 11-3-08 7-48 Next Page is 7-48.1
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18:7-8.5

average value of real and tangible personal property within
and without New Jersey.

1. Average values in both the numerator and denom-
inator shall be determined without deduction of any en-
cumbrance.

Next Page is 7-49
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(b) The term “taxpayer’s real and tangible personal prop-
erty” shall include property owned, leased, rented or used by
the taxpayer during the period covered by the return and shall
exclude property not yet in service or removed from service
during that period. Property or equipment under construction
(exclusive of inventory work in progress) is excluded from
the property fraction until it is completed.

Supp. 7-21-08
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18:7-8.6

(c) The average values used in determining the property
fraction of the allocation factor are normally based on book
value with respect to property owned, including property on
consignment (consignor). Leased or rented property is valued
at eight times its annual rent, including any amounts (such as
taxes) paid or accrued in addition to or in lieu of rent during
the period covered by the return. Subrents do not reduce an-
nual rents, but rather enter into the determination of the re-
ceipts fraction. Property that is used which is neither owned,
leased or rented should be valued at book value but if the
books do not disclose a fair value or disclose a minimal value
then that property should be shown at fair value, which for
this purpose would be market value, including, but not limit-
ed to, loaned property, bailments, etc. Property on consign-
ment held by the consignee is considered property used.
Leasehold improvements are treated as owned by the tax-
payer. The numerator and the denominator shall take into
account depreciation disallowed at N.J.A.C. 18:7-5.2 where
the taxpayer accounts for its property on a Federal income tax
basis on its books.

(d) The overriding objective is a fair and reasonable
apportionment of entire net income by weighing the alloca-
tion factor for the portion of the real and tangible personal
property owned, leased, rented or used in this state.

Example 1: Taxpayer is the lessor of equipment.
Consistent with generally accepted accounting principles
it accounts for its capital leases as completed sales.
Consistent with principles of tax accounting, it accounts
for that same leasing as net rental income which is
reported as entire net income.

That entire net income is apportioned by use of the
allocation factor which must include the property frac-
tion. That property fraction must reflect the percentage
of the taxpayer’s real and tangible personal property
within New Jersey, including the leased property,
despite the fact that the property no longer appears on
the books of the corporation in order to effect a fair and
reasonable apportionment of entire net income.

Example 2: Taxpayer is engaged in long term
construction contracting. It has elected to recognize
income for tax purposes on the completed contract
method of accounting. It recognizes income on a
contract in a tax year where its property was removed to
other taxing jurisdictions to work on unrelated
construction in progress.

That property fraction must reflect the average value
of the taxpayer’s real and tangible personal property
inside the state and everywhere during the period of
construction to fairly and reasonably apportion the entire
net income reported for the period covered by the return.

As amended, R.1983 d.62, eff. March 7, 1983.
See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d).
Added 3. to (a).
Amended by R.1986 d.284, effective July 21, 1986.
See: 18 N.J.R. 627(a), 18 N.J.R. 1487(a).
Substantially amended.
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Law Review and Journal Commentaries
Taxes. Steven P. Bann, 136 N.J.L.J. No. 15, 78 (1994).

Case Notes

Regulation adjusting calculation of franchise taxes on corporations
doing business in state was authorized. Brunswick Corp. v. Director,
Div. of Taxation, 135 N.J. 107, 638 A.2d 805 (1994).

Regulation governing computations from property leased by multi-
state corporate taxpayer did not exceed Director’s authority. Brunswick
Corp. v. Director, Div. of Taxation, 13 N.J.Tax 136 (A.D.1993),
certification granted 134 N.J. 476, 634 A.2d 523, affirmed 135 N.J. 107,
638 A.2d 805.

Delegation to Director of Division of Taxation authority to compute
interstate income applicable to New Jersey was not improper. Brunswick
Corp. v. Director, Div. of Taxation, 11 N.J.Tax 530 (1991), affirmed 13
N.J.Tax 136, certification granted 134 N.J. 476, 634 A.2d 523, affirmed
135 N.J. 107, 638 A.2d 805.

Tax imposed on multistate corporate taxpayer was not limited to
owned property. Brunswick Corp. v. Director, Div. of Taxation, 11
N.J.Tax 530 (1991), affirmed 13 N.J.Tax 136, certification granted 134
N.J. 476, 634 A.2d 523, affirmed 135 N.J. 107, 638 A.2d 805.

Determination of constitutionality of allocation corporate income to
various states requires examination of evidence. Silent Hoist & Crane
Co., Inc. v. Taxation Div. Director, 9 N.J.Tax 178 (1987).

Administrative fairness in allocation of corporate income requires
determination of whether allocation property reflects corporation’s
activities. Silent Hoist & Crane Co., Inc. v. Taxation Div. Director, 9
N.J.Tax 178 (1987).

Evidence that allocation of corporate income to state is required to
invalidate allocation. Silent Hoist & Crane Co., Inc. v. Taxation Div.
Director, 9 N.J.Tax 178 (1987).

Lack of rational relationship between corporation’s New Jersey pres-
ence through a real estate operation and its out-of-state manufacturing
operations which the State sought to tax precluded taxation of the latter;
no rational relationship found between the corporation’s New Jersey
presence and its securities portfolio to permit taxation of the portfolio’s
income; other factors of corporation’s operation held insufficient indicia
to warrant taxation of the corporation as a unitary business. Silent Hoist
& Crane Co., Inc. v. Director, Div. of Taxation, 5 N.J.Tax 242 (Tax
Ct.1983), affirmed per curiam 6 N.J.Tax 348 (App.Div.1984), reversed
and remanded 100 N.J. 1, 494 A.2d 775 (1985) certiorari denied 106
S.Ct. 409, 474 U.S. 995, 88 L.Ed.2d 359, on remand 9 N.J.Tax 178.

18:7-8.6 Average value; computation period

(a) Average value is generally computed on a quarterly
basis where the taxpayer’s usual accounting practice permits
such computation.

(b) At the option of the taxpayer or the Director, a more
frequent basis (monthly, weekly or daily) may be used.
Where the taxpayer’s usual accounting practice does not
permit computation of average value on a quarterly or more
frequent basis, a semi-annual or annual basis may be used
where no distortion of average value results. If any basis
other than quarterly is used on the return, such basis and the
reasons therefor must be fully explained on a separate rider.

Case Notes

Provision in N.J.A.C. 18:7-3.4 for computation of tax based upon
number of shares authorized compared to real and personal property
alternative tax as mean average value on a quarterly basis. General
Trading Co., Inc. v. Director, Div. of Taxation, 83 N.J. 122, 416 A.2d 37
(1980).
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18:7-8.7 Business allocation factor; determination or
receipts fraction -

(a) The percentage of the taxpayer’s receipts within New
Jersey is determined by ascertaining the taxpayer’s receipts
allocable to New Jersey during the period covered by the
return and dividing the sum of the receipts by the taxpayer’s
total receipts within and without New Jersey during such
period. . ‘

(b) The receipts of the taxpayer are to be computed on the

- cash, accrual or other method of accounting used in com-

putation of its-net income for Federal income tax purposes.

However, the numerator and - denominator of the receipts

fraction must, in any event, relate to the entire net income
recognized during the period covered by the return.

Example 1:

Taxpayer is engaged in long-term construction contracting.
It has elected to recognize income for tax purposes on the
completed contract method of accounting whereby it recog-
nizes the net income on its contracts in their entirety in the
year of completion.

The composition of the receipts fraction must be deter-
mined in harmony with the entire net income to which it
relates. The numerator and denominator of the receipts frac-
tion must reflect the entire contract revenues on completed
contracts recognized in entire net income during the period
covered by the return.

- Example 2:

Taxpayer recognizes income on a sale for tax purposes on
the installment method. The numerator and denominator of
the receipts fraction should include the same proportion of the
sale as is prorated as recognized income to the year covered
by the return.

(c)‘Entife net income shall be included or excluded as
follows: :

1. All income which is included in entire net income
enters into the numerator and denominator of the receipts
fraction.

2. Any income which is excluded from entire net in-
come is also excluded from the numerator and denominator
of the receipts fraction, except for banking corporations
with international banking facilities as provided in
P.1.1983, c.422. See N.J.S.A. 54:10A-6.

Example:

Dividends recognized as income for purposes of
determining Federal income tax but which are excluded from
entire net income under Section 4(k)(1) of the law must also
be excluded in computing the receipts fraction.

- (d) The reéeipts sourced to a state, a possession or territory
of ‘the United States or the District of Columbia or to any

Supp. 12-21-09

foreign country in which the taxpayer is not subject to a tax
on or measured by profits or income or business presence or
business activity shall be excluded from the denominator of
the sales fraction. This principle applies to single entity taxing
jurisdictions, as well as postapportionment combination
states. The rule also permits the throwout of receipts to
preapportionment combination states. Receipts from preap-
portionment combination states are not required to be thrown
out of the denominator of the New Jersey receipts fraction if
they create a potential tax in a foreign state. For purposes of
this subsection, -“preapportionment combination states” are
those states where the receipts from all states are added
together before the apportionment factor is calculated. “Post-
apportionment combination states” are those where the vari-
ous apportionment factors are calculated first then totaled. If a
taxpayer believes that application of the throwout rule in a
particular situation produces an improper allocation, the
taxpayer may avail itself of the prescribed avenues to request
the Director’s discretionary adjustment of the allocation
factor pursuant to N.J.S.A. 54:10A-8. Notwithstanding the
foregoing, for privilege periods beginning on or after July 1,
2010, the receipts sourced to a state, a possession or territory
of the United States or the District of Columbia or to any
foreign country in which the taxpayer is not subject to a tax
on or measured by profits or income or business presence or
business activity are not required to be excluded from the
denominator of the sales fraction found in N.J.S.A. 54:10A-
6(B).

Example: ABC Inc, a New Jersey corporation,
manufactures goods in New Jersey. It also maintains an office
in Philadelphia. Eighty percent of ABC’s payroll and
property are in NJ. It sells 30 percent of its goods to NIJ
customers; 30 percent to PA customers; and 40 percent to
customers in other states. ABC Inc. files returns and pays tax
to NJ and PA only. It is not subject to tax in other states due
to the protection of P.L. 86-272. ABC Inc. has entire net
income of $1,000,000. : o

For tax year 2001, beginning 1/1/01 and ending 12/31/01,
its allocation factor is:

Double Allocation
Proper Payroll Receipts Percentage
80 + 80 + 30 + _30)+4=  55%
100 100 100 100

For tax year 2002, beginning 1/1/02 and ending 12/31/02,
its allocation factor is:

Double Allocation
Proper Payroll Receipts Percentage
80 + 8 o+ 30 + _3_0)+4= 5%
100 100 60 60,

(e) Receipts which are included in the numerator of a
jurisdiction’s receipts fraction by reason of the operation of a
throwback provision are deemed not to be receipts assigned
to that jurisdiction and are, therefore, excludible from this
State’s receipts fraction denominator.
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(f) The amount by which the exclusion .of receipts from
the denominator of the sales fraction increases the liability of
all the members of an affiliated group or controlled group
pursuant to sections 1505 or 1563 of the Internal Revenue
Code of 1986 over the liability calculated without application
of the exclusion shall not exceed $5,000,000. If the exclusion
increases the liability of all the members of an affiliated
group or controlled group by more than $5,000,000 for the

privilege period, then the amount of liability in excess of

$5,000,000 due to the exclusion shall be abated, and the
abated liability shall be allocated among the members of the
affiliated group or the controlled group in proportion to each
member’s increase in liability due to the exclusion of such
receipts. The Director may allow a single corporation within
the affiliated group or controlled group to act as the key
corporation (clearinghouse) for the abatement. “Business
presence” or “business activity” taxes include, but are not
limited to, net worth taxes, gross receipts taxes, single

business taxes. For example, business presence or business

activity taxes include, but are not limited to, the Pennsylvania
Bank Shares Tax (72 P.S. 7701 et seq.) and the New York
Franchise Tax on Banking Corporations (Article 32 of the
New York tax laws). Property taxes, excise taxes (for

example, cigarette taxes), payroll taxes, and sales taxes are.

not considered “business presence” or “business activity”
taxes.

(g) If the exclusion of sales increases the liability of a

single entity taxpayer that is independent of and not affiliated
with any controlled or affiliated group as defined above, then
such increase shall be capped at $5,000,000 and the excess
shall be abated.

Amended by R.1985 d.43, effective February 19, 1985.

See: 16 N.J.R. 3420(b), 17 N.J.R. 477(a).
(b) substantially amended and Examples added.

Spec1al amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003). .

See: 35 N.J.R. 1573(a)
Added (d) through (g). .

Adopted concurrent amendment, R.2003 d.370, effective September 15,

2003. _
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Rewrote (d) and (f).
Amended by R.2009 d.384, effective December 21, 2009.
See: 41 N.J.R. 3401(a), 41 N.JR. 4825(a)
In (d), inserted a_comma followmg ‘jurisdictions” and inserted the
last sentence.

Statutory References

See N.J.S.A. 54:10A-6(B) as to factors includible in determination of
receipts fraction.

18:7-8.8  Scope of allocable receipts

(a) Unless otherwise noted herein, receipts from the fol—
lowing are allocable to New Jersey:

1. Sales of tangible personal property where shipments

are made to points in New Jersey. Delivery of goods to a

purchaser in this State is a shipment made to a point in

New Jersey regardless of the F.O.B. point or the fact that

- the goods may subsequently be resold and trans-shipped to
a point outside this State.
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i. The sale of goods 'shipped to a New Jersey
customer where possession is transferred in New Jersey
results in a receipt allocable to New Jersey.

. Example:

Taxpayer, a manufacturer located outside of New Jersey,
transports goods. directly to a customer’s location in New
Jersey. Since possession of the goods is transferred in New
Jersey, shipment is deemed to be in this State resulting in

‘receipts allocable to this State.

ii. The sale of goods shipped to a non-New Jersey
customer where possession is transferred in New Jersey
-results in a receipt allocable to New Jersey.

Example:

Taxpayer, a manufacturer located outside of New Jersey,
transports goods into New Jersey where such goods are
picked up by a non-New Jersey customer or a customer’s
representative in New Jersey for further transportation outside
of this State. Since possession of the goods passed between
the taxpayer and its customer in New Jersey, the sale results
in receipts allocable to New Jersey.

iii. The sale of goods shipped by a taxpayer from
outside of New J ersey to a New Jersey customer by a
common carrier results in a receipt allocable to New
Jersey. The common carrier is deemed -an agent of the
seller regardless of the F.O.B. point.

Example:

" Taxpayer, a manufacturer located outside of New Jersey,
transports goods by a common carrier to a New Jersey facility
where the customer takes possession of the goods. Since the’
common carrier is deemed to be an agent of the taxpayer, the
common carrier’s transportation of the goods into the
possession of the customer in New Jersey results in receipts
allocable to New Jersey.

iv. The sale of goods shipped from outside of New
Jersey to a'New Jersey location where the goods are
picked up by a common carrier and transported to a
customer outside of New Jersey results in receipts which
are not allocable to New Jersey.

Example:

Taxpayer, a non-New Jersey manufacturer, transports
goods from outside of New Jersey to a New Jersey location
by either a common carrier or a private transporter. The
goods are picked up in New Jersey by a common carrier and
transported further to a customer outside of New Jersey.
Since the common carrier is deemed an agent of the seller
regardless of the F.O.B. point, the shipment by the common
carrier from a point in New Jersey to a.point outside of New
Jersey results in receipts not allocable to New Jersey. -

2. Services performed in New Jersey;

3. Rentals from property situated in New Jersey;

Supp. 12-21-09
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4. Royalties from the use in New Jersey of patents or
copyrights;

should not be included in either the numerator or denominator

of the receipts fraction. The net gains from such sales which

. . . are included in entire net income are the amounts which are - |
: Sez.exirﬂp;ﬂilferb}linés’sl éé;?ép;zc; amned in New Jersey. properly to be included in the computation of the receipts \\’//
R 2SR R fraction. For the purposes -of the numerator in the
- Amended by R.1985 d.43, effective February 19, 1985. computation of the receipts fraction, a net loss should not
See: 16 N.JR.3420(b), 17N.JR. 477(a). ~ =~ offset a net gain.
Amended by K 1089 4911, effective J 19, 1989. ' ’ -
See: 21 NIR. 438(b), 21 NIR. 1744(0). ' . ILLUSTRATION
Exceptions to receipts allocable to New Jersey added at (a)li-iv, with : FACTS .
examples. _ Selling Price Cost ~ NetGain NetLoss -
T ‘ Property #1. $1,000 $ 600 $400 : '
Statutory References Property #2 2,000 - 2,200 ‘ o $200
See N.J.S.A. 54:10A-6(B) as to factors mcludlble in computmg Property #3 3,000 2,900 100
recerpts fraction. S $500 - $200
(200)
18:7-8.9 Receipts from sales of capital assets; When Amount of gain appearing on Schedule A $300
includible _ _
' (a) The gross receipts from sales of capital assets (property - The $300 net gain is mcludable in the denommator of the
not held by the taxpayer for sale to customers in the regular receipts ﬁactlon' in all cases. The computatlorr to_'ftrrlve'at the
course of business) either within or without New Jersey amount to be included in the numerator is given in the
A » , T : : followmg examples:
Example 1
At the time of sale, Property #1 was located within New Jersey whereas Property
#2 and #3 were located outside New Jersey. ~
. Amount of N.J. Gains - $400 =80% x $300 (net gam) $240
- Total Gains $500
The amount of $240 is to be included in the numerator of the recelpts fraction. «‘
. . -\\‘ /

- Example 2:

At the time of sale, Property #1 and #3 were located outside New Jersey,.
whereas Property #2 was located within New Jersey.

Amount of N.J. Gains -0-  =0% x $300 (net gain) = -0-

Total Gains $500

There is nothing attributable to this transaction which w1ll affect the numerator
of the receipts fraction.

Example 3: :
At the time of sale, Property #1 and #3 were located w1thm New Jersey, whereas
Property #2 was located outside New Jersey.

Amount of N.J. Gains ~ $500
Total Gains $500

'(b) Where the taxpayer’s business is the buying and selling
* of real estate or the buying or selling of securities for trading
purposes, these assets are not deemed to be capital assets and
the gross receipts from the sales thereof are included in the
same manner as other includable receipts.

1. If a taxpayer is trading for its own . account, the
proceeds of such trades would be treated on a net ba51s

Amended by R.1985 d.43, effective February 19, 1985.
See: 16 N.J.R. 3420(b), 17 N.J.R.-477(a).

(a) substantially amended and examples added.
Amended by R.2004 d.367, effective October 4, 2004.
See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a).

In (b), added 1.

Supp. 12-21-09

=100% x $300 (net gam) $300

Statutory References

See N.J.S.A: 54:10A-6(B) as to what tangible personal property shall

be includible when computing taxpayet's receipts fraction.

* Case Notes

Rule held to impose restriction not warranted by statute; only net gain
from sales of tangible personal property includable in receipts fraction of
the business allocation formula of the Corporation Business Tax Act;

_ income derived from the sale or redemption of short-term obligations

and the interest increment realized upon the sale or redemption of such
obligations issued at a discount were includable in receipts fraction of
the business allocation formula. Ameérican Telephone & Telegraph Co.

v. Director, Div. of Taxation, 4 N.J. Tax 638 (Tax Ct.1982), affirmed
194 N.J.Super. 168, 476 A.2d 800 (App.Div.1984), certification denied

97N.J. 627, 483 A.2d 157 (1984).
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18:7-8.10 Receipts; compensation for services;
allocation for certain special industries-

(a) The numerator of the receipts fraction developed in ac-
cordance with this section includes receipts from services not
otherwise apportioned under this section if the service is
performed within this State. If the service is performed both
within and outside this State, the numerator of the receipts
fraction includes receipts from services based upon the cost
of performance or amount of time spent in the performance of

_such services or by some other reasonable method which

should reflect the trade or business practice and economic
realities underlying the generation of the compensation for
services. Cost of performance is defined as all direct costs
incurred in the performance of the service, including direct
costs of subcontractors.

1. All amounts received by the taxpayer in payment for
such services are allocable, regardless of whether such ser-
vices were performed by employees or agents of the tax-
payer, by subcontractors, or by any other persons and re-
gardless of whether the receipt is accounted for as an item
of income or a reduction in expense.

2. It is immaterial where the amounts were payable or
where they actually were received.

Example 1: Taxpayer derives advertising revenues in the
course of broadcasting television or radio programs. It sets its
advertising rates based upon the listening audience it has
succeeded in reaching. The appropriate method of assigning
the portion of its advertising revenues attributable to services
performed in New Jersey is based upon the proportion of its
listening audience in New Jersey.

Example 2: Taxpayer earns income from the sale of long
distance telephone communications service. It bills the origi-

nators of long distance telephone calls directly and for all

calls placed by them. The appropriate method of allocating its
long distance toll revenues attributable to services performed
in New Jersey is based upon billings for calls originating in
New Jersey.

(b) Commissions received by the taxpayer are allocable to
New Jersey if the services for which the commissions were
paid were performed in New Jersey. If the taxpayer’s services
for which commissions were paid were performed for the
taxpayer by salesmen attached to or working out of a New
Jersey office of the taxpayer, the taxpayer’s services. will be
deemed to have been performed in New Jersey.

Example

The taxpayer is a New Jersey sales agent of a
Pennsylvania manufacturer and receives in New
Jersey an order from a New York customer. The order
is forwarded to the manufacturer which accepts it and
fills it by shipment direct to the customer. The
taxpayer’s commission is allocable to New Jersey.
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(c) Certain service fees from transactions having contact
with this State are allocable to New Jersey based upon the
following:

1. Twenty-five pefcent of such fees are allocated to the
state of origination.

2. Fifty percent of such fees are allocated to the state in
- which the service is performed.

3. Twenty-five percent of such fees are allocable to the
state in which the transaction terminates.

Example 1: A taxpayer issues credit cards to its custom-
ers allowing funds to be obtained through the use of au-
thorized machines located within New Jersey. A customer
originates a transaction at a New Jersey location, and the
taxpayer’s computer, located outside this State, performs a
credit check. Funds (or a bank draft) are received by the
customer at the point of origin in New Jersey, where the

_ transaction terminates. Taxpayer must allocate 50 percent
.of the service fee income earned from this transaction to
New Jersey based upon the points of origination and termi-
nation. For purposes of this example the issuer of credit
cards has nexus with New Jersey through physical presence
in New Jersey.

Example 2: Taxpayer earns income by providing on-line
internet access to customers located within New Jersey and
outside New Jersey. Taxpayer’s physical equipment allow-
ing such access is located outside New Jersey. Taxpayer
must allocate 50 percent of its revenue from internet access
charges to New Jersey based upon the origination and ter-
mination of such access from points within New Jersey.
Absent specific identification of points of origination and
termination, the customer’s billing address will serve to
locate these activities. For purposes of this example, the
internet service provider has physical presence through a
home office located in New Jersey.-

4. Certain lump sum payments for services performed
within and without New Jersey must be apportioned in the
following manner in order to result in a fair and reasonable

“receipts-fraction.

i.  Transportation revenues of an airline are ﬁom
services performed in New Jersey based on the ratio of
departures from New Jersey to total departures. Depar-
tures may be weighted as to cost and value of aircraft by
type where weighting would give a more fair and rea-
sonable business allocation factor.

ii. Trucking companies deriving revenues from
transporting freight will calculate their receipts fraction
using mileage as follows: The taxpayer’s receipts are
multiplied by a fraction, the numerator of which is the
number of miles in New Jersey and the denominator of
which is the mileage in all jurisdictions. For con-
venience, taxpayers required to maintain mileage records
in compliance with the International Fuel Tax Agree-
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ment pursuant to N.J.S.A. 54:39A-24 and to N.J.A.C.
13:18-3.12 shall make calculations using such records.

(1) In addition, with regard to the property frac-
tion, movable property, such as tractors and trailers,
shall be allocated to this State using the same mileage
fraction set forth in (c)4ii above. Such allocated mov-
able property shall be added to the fraction formed by
non-movable property in New Jersey over non-mov-
able property everywhere to arrive at the property

fraction.

(2) With regard to the payroll fraction, wages of
mobile employees such as drivers shall be allocated to
New Jersey based upon mileage as set forth in (c)4iii
above. Such allocated payroll shall be added to the
fraction formed by non-mobile employee wages in
New Jersey over non-mobile wages everywhere to
arrive at the payroll fraction.

(d) If a taxpayer receives a lump sum in payment for ser-
vices and also for materials or other property, the sum re-
ceived must be apportioned on a reasonable basis.

1.. That part apportionéd to services performed is in-
cludible in receipts from services; and

2. That part apportioned to materials or other property
is includible in receipts from sales;

3. Full details must be submitted with the taxpayer’s
return. .

(e) Receipts arising from the sale of asset management ser-
vices shall be allocated to New Jersey in accordance with the
following procedures:

1. In the case of asset management services directly or
indirectly provided to individuals, receipts shall be allo-
cated to New Jersey if the domicile of the individual is in
New Jersey.

2. In the case of asset management services directly or
indirectly provided to a pension plan, retirement account or
institutional investor, such as private banks, national and
international private investors, international traders or in-
surance companies, receipts shall be allocated to New
Jersey to the extent the domicile of the beneficiaries of the
plan, beneficiaries of the account or beneficiaries of the
similar pool of assets held by the institutional investor is in
New Jersey.

i.  In the event the domiciles of the beneficiaries are
not or cannot be obtained, a reasonable proxy may be
used to allocate receipts to New Jersey that reflects the
trade or business practice and ecoriomic realities under-
lying the generation of receipts from the asset manage-
ment services. The burden of demonstrating the reason-
ableness of the method rests on the taxpayer. Based on
specific facts and circumstances, reasonable proxies
used to allocate receipts to New Jersey may take into
account, among other things, the latest available popula-

Supp. 12-21-09
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tion census data, the domicile of the sponsor of the plan,
account or pool of assets, the sponsor’s New Jersey pay-
roll apportionment factor or the sponsor’s ratio of New
Jersey employees to total employees.

3. In the case of asset management services directly or
indirectly provided to a regulated investment company,
receipts shall be allocated to New Jersey to the extent that
shareholders of the regulated investment company are
domiciled in New Jersey in accordance with the following:

i.  The portion of receipts deemed to arise from ser-
vices performed within New Jersey shall be determined
by multiplying the total of such receipts from the sale of
such services by a fraction. The numerator of the frac-
tion is the average of the sum of the beginning of the
year and the end of year balance of shares owned by the
regulated investment company shareholders domiciled in
New Jersey for the regulated investment company’s tax-
able year for Federal income tax purposes that ends
within the taxable year of the taxpayer. The denominator
of the fraction is the average of the sum of the beginning
of the year and end of year balance of shares owned by
the regulated investment company shareholders. A sepa-
rate computation is made to determine the ‘allocation of
receipts from each regulated investment company.

4. Asused in (e)1 through 3 above:

i. . “Asset management services” means the render-
ing of investment advice, making determinations as to
when sales and purchases are to be made, or the selling
or purchasing of assets and related activities. As used in
this section, “related activities” means administration
services, distribution services, management services and
other related services.

ii. “Administration services” means and includes
clerical, accounting, bookkeeping,-data processing, inter-
nal auditing, legal and tax services but does not include
trust services.

iii. “Distribution services” means the services of ad-
vertising, servicing investor accounts (including redemp-
tions), marketing shares or selling shares of a regulated
investment company.

iv. “Management services” means the rendering of
investment advice, making determinations as to when
sales and purchases of securities are to be made or the
selling or purchasing of securities and related activities.

v. “Domicile” shall have the meaning ascribed to it
“under N.J.S.A. 54A:1-2m in the case of an individual
and under N.J.S.A. 54A:1-20 in the case of an estate or
trust and in the case of a business entity where the actual
seat of management or control is located in the State;

_ provided, however, “domicile” shall be presumed to be
the mailing address of the beneficiary of the plan, ac-
count or other similar pool of assets based upon the
sponsor’s records with respect to any such beneficiary or

|
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the shareholder’s mailing address on the records of the
regulated investment company. For purposes of (e)3

above, in the case of a nominee holding the investment -

on behalf of its customers, the mailing address of the
customer shall be deemed to be-the. domicile of the
shareholder.

vi. In addition to amounts received directly from a
regulated investment company, “receipts” shall also
include amounts received directly from the shareholders
of such regulated investment company in their capacity
as such.

vii. “Regulated investment company” means a reg-
ulated investment company as defined in N.J.S.A.
54:10A-4(g) and meets the requirements of Section 851
of the Federal Internal Revenue Code.

viii. “Sponsor” means the party that has contracted
directly with the beneficiaries of the plan, account or
similar pools of assets. .

5. See N.JLA.C. 18:7-1.6 regarding foreign advisors
having customers in New Jersey.

(f) Receipts from the services of a registered securities or
commodities broker or dealer shall be sourced to New Jersey
if the customer is located within the State.

1. For purposes of this subsection:

i.  “Securities” has the meaning provided by para-
graph (2) of subsection (c) of section 475 of the Federal
Internal Revenue Code of 1986, 26 U.S.C. § 475;

ii. “Commodities” has the meaning provided by
paragraph (2) of subsection (e) of section 475 of the
Federal Internal Revenue Code of 1986, 26 U.S.C.
§ 475; and

iii. “Registered securities or commodities broker or
dealer” means a broker or dealer registered as such by
the Federal Securities and Exchange Commission or the
Federal Commodities Futures Trading Commission.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

Amended by R.1985 d.43, effective February 19, 1985.
See: 16 N.JR. 3420(b), 17 N.J.R. 477(a).

(c) substantially amended and examples and illustration added.
Amended by R.1989 d.439, effective August 21, 1989.
See: 21 N.JR. 1106(a), 21 N.J.R. 2527(a).

“Added subsection (¢)1-2vi.

Administrative Correction to (c).
See: 21 N.J.R. 3477(a).
Administrative Correction to (¢) and Example 1.
See: 22 NJ.R. 363(a).
Amended by R.1997 d.429, effective October 6, 1997
See: 29 N.J.R. 3426(a), 29NJR. 4324(a).
Rewrote (a) and (c).
Administrative correction.
See: 30 N.J.R. 3660(a).
Special amendment, R.2003 d.135, effective February 27, 2003 (to

expire August 26, 2003).

See: 35N.J.R. 1573(a).

Rewrote (e); added (f).
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Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.
See:- 35 N.JR. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.
Amended by R.2004 d.367, effective October 4, 2004.
See: 36 N.J.R. 1680(a), 36 N JR. 4484(a).
In (c)4; rewrote iii. )
Amended by R.2007 d.218, effective July 16, 2007.
See: 39 N.J.R. 1243(a), 39 N.J.R. 2653(a).
Deleted former (c)4i; and recodified former (c)4ii and (c)4iii as (c)4i -
and (c)4ii. :
Amended by R.2009 d.384, effective December 21, 2009.
See: 41 N.J.R. 3401(a), 41 N.J.R. 4825(a).
In (c)4ii(1), inserted a comma preceding
“trailers”, and substituted “(c)4ii” for “(c)4iii”.

“such” and following

Statutory References

See N.J.S.A. 54:10A-6(C) as to includability of compensation for per-
sonal services in receipts fraction.

18:7-8.11 Receipts; rents and royalties -

(a) Receipts from rentals of real and personal property sit-
uated in New Jersey, and royalties from the use in New Jersey
of patents or copyrights, are allocable to New Jersey.

1. Receipts from rentals include all amounts received
by the taxpayer for the use or occupation of property,
whether or not such property is owned by the taxpayer.

2. Receipts from royalties include all amounts received
by the taxpayer for the use of patents or copyrights,
whether or not such patents or copyrights were originally
issued to or are owned by the taxpayer.

3. A patent or copyright is used in New Jersey to the
extent that activities thereunder are carried on in New Jer-
sey. _

(b) Receipts from royalties derived from trademarks util-

ized in business in New Jersey are deemed located in New
Jersey..

1. Receipts from royalties derived from trademarks
utilized both within and outside New Jersey will be allo-
cated to New Jersey based upon the use of the trademarks
in New Jersey in relation to all use by the licensee. - -

2. Receipts from royalties derived from trademark li-
cense agreements, which wholly or in part-authorize the li-
censee to sell or market products or services, are sourced to
New Jersey in the same ratio as the licensee recognizes in
its sales fraction receipts from sales related to the trade-
marked items or services.

Example 1: Corporation B is a Delaware corporation hav-
ing legal title to certain trademarks. B licenses those trade-
marks to affiliated entities, and the affiliates pay B an arm’s
length royalty for their use. The trademarks are used by the
affiliates within and outside New Jersey. Allocation of Cor-
poration B’s income from trademark royalties paid to it by
affiliates is based upon the use of the trademarks in New
Jersey by the affiliates. If an affiliate generates 10 percent of
its sales revenue from the use of a trademark within New
Jersey and- therefore is recognizing 10 percent of the
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affiliate’s revenue in its New Jersey receipts fraction
numerator and 90 percent in other jurisdictions, 10 percent of
the royalty paid by the affiliate to Corporation B for that
trademark is apportioned to New Jersey by Corporation B.

Amended by R.1997 d.429, effective October 6, 1997.
See: 29 N.J.R. 3426(a), 29 NJ.R. 4324(a)
~ Added (b).
- Amended by R.2006 d.121, effective April 3 2006.

See: 37 NJ.R. 4528(a) 38 N.J.R. 1583(a). :

Added (b)1 and 2; in Example 1, added “and therefore is recognizing
10 percent of the afﬁllate s revenue in its New Jersey receipts fraction
'numerator

Statutory References

See N.J.S:A. 54:10A-6(B)(5) as to mcludablhty of rents and royalties
1n computlng receipts fraction.

118:7-8.12  Other business re_ceipts‘

- (a) All-other business receipts. earned byi the taxpayer

within New Jersey are allocable to New Jersey. Other busi- -

ness receipts include all items of income entering into the

" determination of entire net income during the year for which

the business allocation factor is being computed and is not

‘otherwise provided for in these rules. Examples of such

business receipts include, but are not limited to, interest

income, dividends, governmental subsidies or proceeds from
sales of scrap.

(b) For treatment of dividends see N.J.A.C. 18:7-8. 7(c)2
Example

© For treatment of recelpts from sales of cap1tal assets
seeNJAC 18:7-8.9.

(d) Receipts from the sale of real property s1tuated in New

Jersey are earned in New Jersey.

(e) Intangible income not apportloned by other provisions
of these rules is included in the numerator of the receipts

fraction where the taxable situs of the intangible is in this-
State. The taxable situs of an intangible is the commercial -

domicile of the owner or creditor unless the intangible has
-been integrated with a business carried on in another state.
‘Notwithstanding that the commercial domicile is outside this

State, the taxable situs is in New Jersey to the extent that the -

intangible has been mtegrated W1th a busmess carried on in
this State '

Example Taxpayer has its- dom1c11e outs1de th1s State. It is
in the business of lending money, some of which is loaned to
New Jersey residents. Interest income recognized from such
loans is income derived from sources within this State and, as
such, is earned in New Jersey. That interest income is in-
: cludable in the numerator of the recelpts fractlon

#® F or treatment of non- operatlonal mcome see N.J.A.C.
18 7-8.17.

(® ‘Unless thetaXpayer can sh'ow- by clear and conyincing .

evidence that such a methodology does not propetly reflect

the act1v1ty or busmess of the taxpayer reasonably attributable

 Supp. 12-21-09
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to the State, receipts from the sale of tangible and intangible

assets in a transaction pursuant to IRC 338(h)(10) are allo-

cated and sourced to New Jersey by multiplying the gain by a -

three-year average of the allocation factors used by target
corporation for its three tax return periods nnmed1ately prior
to the sale.

Amended by R:1985 d.43, effective February 19, 1985

See: 16 NJR. 3420(b), 17 N.JR. 477(a). -
Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.JR. 761(a), 26 N.JR. 1696(b). -
Amended by R.2007 d.218, effective July 16, 2007. -

See: 39 N.JR. 1243(a), 39 NJR. 2653(a)

Added (g)

. Case Notes
Place to or from which shipment is made is not relevant to the deter-

- mination of whether receipts must be included in numerator of receipts
fraction under statute requiring inclusion of ‘all other business receipts’.

earned in New Jersey in receipts numerator for computation of cor-
poration business tax for taxpayer which does businéss in New Jersey
and maintains regular place of business in another state; issue is solely

- whether receipt was earned by taxpayer within New Jersey. - Stryker

Corporatlon v. Director, D1v1s1on of Taxation, 773 A.2d 674 (2001).

Cross References

See subsection (g) of section 8.8 (Scope of allocable receipts) of this
- chapter as to treatment of dividends received from subsidiaries. See

section 8.9 (Receipts of capital assets; when 1nelud1b1e) of this chapter

~asto treatment of receipts of capltal assets.

Statutory References ‘

See N.J.S.A. 54: 10A-6(B) as to. 1ncludab111ty of all business recelpts

earned within New Jersey in receipts fraction.

18:7-8.13 Business allocation factor; : payroll fractionv

(a) Wages, salaries and other compensatlon include all a--

mounts paid for personal services rendered to the taxpayer,
but do not include amounts paid of the taxpayer which do not

~ have in them the element of compensat1on for personal ser-

vices actually rendered or to be rendered.

(b) The percentage of the taxpa'yer’s, p'ayroll allocable to
New Jersey is determined by dividing the wages, salaries and

other personal service compensation of the taxpayer’s em-
ployees within New Jersey during the period covered by the
return by the total amount of compensation of all the tax-

‘payer ] employees during the period.

- All executive salarles are 1nclud1ble in both the nu-
. merator, as applicable, and the denominator.

2. In general, a taxpayer reporting to the Division of
Employment Security in the New Jersey Department of
Labor must allocate to New Jersey all wages, salaries and
other personal service compensation, and other items re-

- portable to that Division, including the portions thereof, in

individual cases, over $6,200 for the calendar year 1978
and $6,600 for the calendar year 1979 and for subsequent
years the amount prescribed by the New Jersey Department
of Labor. (As a point of reference, such base wage amount
for 1992 was $15,300 and for 1993 was $16,000.)

Next Page is 7-56.1
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18:7-8.14

(c) Wages, salaries and other compensation are computed-

on the cash or accrual basis, in accordance with the method of
accounting used by the taxpayer in reporting for Federal in-
come tax purposes.

Amended by R.1979 d.45, effective February 6, 1979.

See: 11 N.J.R. 40(d), 11 N.JR. 150(b).

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See N.J.S.A. 54:10A-6(c) as to treatment of wages, salaries and other
personal service compensation of taxpayer's employees.

Next Page is 7-57
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18:7-8.14 Definition of officers and employees

(a) Those officers and employees whose wages, salaries
and other personal service compensation are required to be
included in the computation of the payroll fraction of the
business allocation factor include every individual, officer
and general executive officer whose relationship with the tax-
payer is that of employee and employer.

Supp. 7-16-07
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18:7-8.18

(b) Generally, the relationship of employer and employee
exists when the taxpayer has the right to control and direct the
individual not only as to the result to be accomplished by him
but also as to the means by which such result is to be ac-
complished. If the relationship of employer and employee
exists, the designation or description of the relationship, and
the measure, method or designation of the compensation, are
immaterial.

(c) Compensation paid to officers, sﬁch ‘as the Chairman, -

President, Vice-President, Secretary, Assistant Secretary,
Treasurer, Assistant Treasurer, Comptroller, and any other
officer charged with and performing general executive duties
of the corporation must also be included.

(d) A director of a corporation is not an employee; therefor
compensation paid to directors for acting as such should not
be included in either the numerator or denommator in com-
puting the payroll fraction.

Statutory References

See N.J.S.A. 54:10A-6(c) as to includibility of wages, salaries, and
other personal service compensation of officers of taxpayer, and
54:10A-7 as to definition and scope of “compensation” of officers and
employees.

Compensétion of officers and emplbyees
within New Jersey

18:7-8.15

(a) Compensation of officers and employees within this
State shall include the entire amount of wages, salaries and
other personal service compensation for services performed
within or both within and without this State if:

1. The service is performed entirely within this State;
or :

2. The service is performed both within and without
this State, but the service performed without the State is
incidental to the individual’s service within the State. For
example, service which is temporary or transitory in nature
or which consists of isolated transactions;

3. The service is not performed entirely in any state but
some of the service is performed in this State; and

i.  The base of operations, or, if there is no base of
operations, then the place from which the service is
directed or controlled, is in this State; or

ii. The base of operations or place from which the
service is directed or controlled is not in any state in
which some part of the service is performed, but the
individual’s residence is in this State;

4. Contributions are not required or paid with respect to
such service under an unemployment compensation law of
any other state.

Statutory References

See N.J.S.A. 54:10A-6(C) as to includibility of compensation of of-
ficers of taxpayer, and 54:10A-7 .as to definition and scope of “com-
pensation” of officers.

‘ 18:7-8.16  Allocation: International Banking Facilities

Any banking corporation, having an international banking
facility, which maintains a regular place of business (other
than a statutory office) outside of New Jersey, which elects to
take the deduction from entire net income provided by
N.J.A.C. 18:7-5.2(a)2vii, shall complete the allocation factor
under this subchapter in the usual way. For the purpose of
allocation, however, all amounts attributable, directly or in-
directly, to the production of the eligible net income of an
international banking facility as defined in N.J.A.C. 18:7-
16.1, shall be included in both the numerator and denom-
inator of the fractions described in this subchapter, whether or
not such international banking facility income amounts are
otherwise attributable to New Jersey.

(See: N.J.A.C. 18:7-16 regardmg mternatlonal bankmg

- facilities.)

R.1984 d.453, effective October 15, 1984.

See: 16 N.J.R. 1327(a), 16 N.J.R. 2827(a).
Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

18:7-8.17 Non-operational income

Non-operational income of taxpayers is not subject to allo-

* cation but shall be specifically assigned. One hundred percent

of non-operational income from taxpayers having their prin-
cipal place from which the trade or business of the taxpayer is
directed or managed in this State shall be specifically as-
signed to this State, unless another state has nexus to all of
the income.

New Rule, R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).

See: 35 N.J.R. 1573(a).
Rewrote the section.

Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003. '

See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

Law Review and Journal Commentaries

Unitary Taxation in New Jersey. John Mackay Metzger, 28 Seton
Hall L. Rev. 162 (1997).

18:7-8.18 (Reserved)

SUBCHAPTER 9. (RESERVED)
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DEPT. OF TREASURY-TAXATION

SUBCHAPTER 10. SECTION 8 ADJUSTMENTS

18:7-10.1 Discretionary adjustments of business
allocation factor by Director

(a) Generally, the allocation formula described in this
chapter will result in a fair apportionment of the taxpayer’s
"~ net worth and net income within and without New Jersey.
However, experience in this and other states which impose
similar franchise taxes has shown that due to the nature of
certain businesses the formula may work hardships in some
cases, and not do justice either to the taxpayer or the State.
Accordingly, provision is made in such cases for the Director
to use some other formula which will more accurately reﬂect
the business activity within New J ersey

(b) Section 8 of the Act provides that where it shall appear
to the Director that the business allocation factor, determined
pursuant to Section 6 of the Act, does not properly reflect the
activity, business, receipts, capital, entire net worth or entire
net income of a taxpayer reasonably attributable to New
Jersey, he may in his discretion adjust the business allocation
factor by:

1. Excluding one or more of the fractions therein;

2. Including one or more other elements, such as ex-
penses, purchases, contract values (minus subcontract val-
ues);

- 3. Excluding one or more assets in computing entire
net worth;

4. Excluding one or more assets in computing an allo-
cation factor; or

5. Applying any other similar or different method cal-
culated to effect a fair and proper allocation of the entire
net income and the entire net worth reasonably attributable
to the State.

(c) Adjustment of the business allocation factor may be
made by the Director upon his own initiative or upon request
of a taxpayer.

1. No taxpayer may vary the regular statutory formula
without the prior consent of the Director.

2. A taxpayer making application for an adjustment of
its business allocation factor must file ‘its return and
compute and pay its tax in accordance with the regular
statutory formula.

3. The taxpayer must also attach a rider to the return
with a Form A-3730 setting forth in full the data on which
its application is based, together with a computation of the
amount of tax which would be due under the proposed
method.

Amended by R.1989 d.508, effective October 2, 1989.
See: 21 N.J.R. 1503(b), 21 N.J.R. 3177(a).
Addition of form number to requirements at (c)3.

Supp. 9-2-08

Statutory References

See N.J.S.A. 54:10A-8 as to right of Director to readjust taxpayer’s.

business allocation factor when he believes it to be inaccurate.

Case Notes

Essence of N.J.A.C. 18:7-10.1(a) is that the Director of the Division
of Taxation has discretion to adjust the business allocation factor to
accurately reflect business activity in New Jersey when N.J.S.A.
54:10A-6 does not properly reflect this activity; the regulation is not
inconsistent with the scope of authority of the Director as defined in
common law. Brunswick Corp. v. Dir., Div. of Taxation, 11 N.J. Tax
530, 1991 N.J. Tax LEXIS 13 (Tax Ct. 1991), affirmed by 13 N.J. Tax
136, 1993 N.J. Tax LEXIS 54 (App.Div. 1993).

Apportionment of 100 percent of a taxpayer’s income to New Jersey
under N.J.S.A. 54:10A-8, and allowance for a credit for taxes actually
paid to other states, instead of applying the more favorable formula
under N.J.S.A. 54:10A-6, was constitutional under both the Due Process
and Commerce Clauses; the Corporation Business Tax (CBT) applied to
the taxpayer was internally and externally consistent since it did not lead
to a grossly distorted result. Based on various apportionment factors,
there was a sufficient nexus between the taxpayer’s business activities
and New Jersey such that the CBT passed Due Process analysis, and the
100 percent apportionment with regulatory credits given for taxes paid to

_other states was rationally related to the taxpayer’s activities conducted

in New Jersey. N.J. Natural Gas Co. v. Director, Div. of Taxation, 24
N.J. Tax 59, 2008 N.J. Tax LEXIS 9 (Tax Ct. 2008).

Taxpayer was denied a refund of taxes paid, pursuant to New Jersey’s
Corporation Business Tax, N.J.S.A. 54:10A-1 through 54:10A-32, as the
taxpayer failed to meet its burden of proving that it maintained a regular
place of business outside of New Jersey, based on an employee’s home
office in the State of Connecticut, to entitle it to apportion its income
under the more favorable formula set forth in N.J.S.A. 54:10A-6.
Instead, the Director of the New Jersey Division of Taxation properly
apportioned 100 percent of the taxpayer’s income to New Jersey under
N.J.S.A. 54:10A-8 and allowed for a credit for taxes actually paid to
other states. N.J. Natural Gas Co. v. Director, Div. of Taxation, 24 N.J.
Tax 59, 2008 N.J. Tax LEXIS 9 (Tax Ct. 2008). ’

Three-factor formula would be used in determining fairness of Direc-
tor’s adjustment of allocation of corporate income. Hess Realty Corp. v.
Director, Div. of Taxation, New Jersey Dept. of Treasury, 10 N.J.Tax 63
(1988).

Statutory three-factor formula was applicable when evaluating alloca-
tion where corporation received partial credit for taxes paid to other
states. Hess Realty Corp. v. Director, Div. of Taxation, New Jersey
Dept. of Treasury, 10 N.J.Tax 63 (1988).

Failure to permit allocation to New Jersey corporation which.owned -

rental property in Connecticut but had no regular employees working
outside New Jersey held neither contrary to the scheme of the Business
Tax Act, a burden on interstate commerce nor double taxation. S.M.Z.
Corp. v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982), re-
versed and remanded 193 N.J.Super. 305, 473 A.2d 982 (App.Div.
1984).

18:7-10.2 through 18:7-10.3 (Reserved)

SUBCHAPTER 11. RETURNS

18:7-11.1 Returns; corporations required to file

(a) Returns are required to be filed annually by the fol-
lowing:
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18:7-11.4

1. Every corporation subject to tax, regardless of the
amount of its entire net income. (See N.J.A.C. 18:7-1.6,
Taxable status; how created.)

2. Every receiver, referee, trustee, assignee or other
fiduciary, or any officer or agent appointed by any court to
conduct the business or conserve the assets of any cor-
poration subject to tax under the Act.

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See N.J.S.A. 54:10A-2 as to those corporations deemed liable to tax
under the Act; 54:10A-4 as to definition of “corporation” and of “tax-
payer”, and 54:10A-11 as to receivers and others conducting the busi-
ness of a corporate taxpayer who are subject to tax under the Act.

18:7-11.2 Returns where Federal net income is changed

If the amount of the Federal net income of any taxpayer is
changed or corrected by a final determination of the Commis-
sioner of Internal Revenue or other officer of the United
States or other competent authority, or if a renegotiation of a
contract or subcontract with the United States results in a
change in said net income, or where a recovery of a war loss
results in a computation or recomputation of any tax imposed
by the United States, the taxpayer is required to report its
changed or corrected net income or the results of renegoti-
ation and to concede its accuracy or state where it is erro-
neous.

Statutory References

See N.J.S.A. 54:10A-13 taxpayer report any change correction, or
recomputation of its amount of Federally taxable income to New Jersey
Corporation Tax Bureau.

18:7-11.3 Effect of deficiency notice

(@) Any deficiency notice (including a notice issued pur-
suant to a waiver filed by a taxpayer) pursuant to the provi-
sions of the Internal Revenue Code is a final determination
unless a timely petition to redetermine the deficiency is filed
in the Tax Court of the United States, in which event the
judgment of the court of last resort affirming the deficiency,
or the redetermination of the deficiency pursuant to the
judgment of the court of last resort, is the final determination.

(b) The allowance by the Commissioner of Internal Reve-
nue of a refund of any part of the tax shown on the taxpayer’s
return or of any deficiency thereafter assessed, whether the
refund is made on the Commissioner’s own motion or pur-
suant to judgment of a court, is also a final determination.

(c) A taxpayer who for any reason accepts any portion of a
deficiency (including a notice issued pursuant to a waiver
filed by a taxpayer) made pursuant to the provisions of the
Internal Revenue Code is required to report that portion of the
deficiency accepted within 90 days in accordance with
N.J.A.C. 18:7-11.8 and N.J.S.A. 54:10A-13.

Next Page is 7-61
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(d) Only the portion of any deficiency (including a notice
issued pursuant to a waiver filed by a taxpayer) made pur-
suant to the provisions of the Internal Revenue Code that is
the subject of a timely petition for redetermination in the Tax
Court of the United States may delay the reporting require-
ments set forth in N.J.A.C. 18:7-11.8 and then only to the
extent permitted by (a) above.

Example: The Internal Revenue Service redetermined the
net income of a taxpayer’s 1983 tax return based on three
separate issues, A, B and C. These three issues resulted in
increases in net income for New Jersey purposes of $5,000,
$30,000 and $110,000 respectively. The taxpayer accepted
Issue A resulting in a $5,000 increase in income for New
Jersey purposes and requested a hearing before the IRS on
Issues B and C. The taxpayer has 90 days from the issuance
of the deficiency to report Issue A to the Division of Taxa-
tion.

Six months later, the IRS issues a determination that it
intends to hold to the entire amount represented by Issues B
and C. The taxpayer accepts the determination on Issue B, but
appeals Issue C to the Tax Court of the United States. The
taxpayer has 90 days from the issuance of the IRS determi-
nation to report the $30,000 increase in net income repre-
sented by Issue B to the Division.

One year later, the Tax Court issues an unfavorable deci-
sion to the taxpayer on Issue C. The taxpayer accepts the
verdict and decides not to appeal the issue any further. The
$110,000 represented by Issue C must be reported to the
Division within 90 days of the court decision.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Amended by R.1990 d.102, effective February 5, 1990.
See: 21 N.J.R. 3079(a), 22 N.J.R. 363(b).

Added subsections (c) and (d) and example.

Statutory References

See N.J.S.A. 54:10A-13 as to requirement that taxpayer report any
change of amendment in his federally taxed net income to Division of
Taxation.

18:7-11.4 Amended return

Any taxpayer filing an amended return with the United
States Treasury Department shall also file an amended return
with the Division of Taxation. See N.J.A.C. 18:7-11.8.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 NLJ.R. 40(d), 11 N.I.R. 150(b).

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See N.J.S.A. 54:10A-13 to requirement that taxpayer report any
amended return for his Federally taxable net income to New Jersey
Division of Taxation.

Supp. 9-2-08
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CORPORATION BUSINESS TAX ACT

Case Notes

Circumstances exist where changes in a taxpayer’s taxable income for
Federal tax purposes require the taxpayer to file an amended State
corporation business tax return; taxpayer’s refund claims filed beyond
two-year limit; additional assessments urrelated to years for which
refunds claimed did not extend claim time limit. Bristol-Myers Co. v.
Taxation Div. Director, 3 N.J.Tax 451 (Tax Ct.1981), affirmed 9 N.J.
Tax 88, certiorari denied 107 N.J. 121, 526 A.2d 189.

18:7-11.5 Change of accounting period

(a) A taxpayer will not be permitted to change its
accounting period for purposes of the Act unless it has first
obtained the permission of the Commissioner of Internal
Revenue for Federal Income tax purposes where permission
is required under the Internal Revenue Code. A copy of such
permission must be filed with the Division of Taxation.

(b) The taxpayer will also be required to file a short period
return and remit the amount of its tax liability for the period
from the close of its last accounting period for which a return
was filed to the beglnmng of its newly authorlzed accounting
period.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

Statutory References

See N.J.S.A. 54:10A-4 as to definition of "fiscal year" and "privilege
period"; and 54:10A-17 as to right of Director to determine a taxpayer's
net worth, net income if the period covered by its report is other than the
period covered by the Federal income tax report.

Case Notes

Taxpayer that separated from consolidated group was not required to
file two short-term returns. Drake Bakeries, Inc. v. Taxation Div.
Director, 12 N.J.Tax 172 (1991).

Filing of consolidated returns for parent corporation and subsidiary
prohibited; in determining net worth of investments in subsidiaries,
Director was not required to accept corporation’s claim as to precise
method of accounting used in corporation’s books; Director authorized
to use equity method of accounting where corporation’s books used both
cost and equity methods; use of equity method not required to be
promulgated as a rule. Bristol-Myers Co. v. Taxation Div. Director, 8
N.J.Tax 133 (Tax Ct.1986), affirmed 9 N.J.Tax 88, certification denied
107 N.J. 121, 526 A.2d 189.

18:7-11.6 Forms of returns

(a) Returns are required to be made on forms prescribed by
the Director.

1. In the case of all taxpayers, annual returns are
required to be filed on Form CBT-100 or CBT-100S. As
used in these rules, references to CBT-100 may be inter-
preted to include CBT-100S, as the context may require.

2. In the case of all taxpayers entitled and electing to
allocate entire net income, the supplemental sheet, to be
used in conjunction with Form CBT-100 and containing
the allocation schedules, must be completed and annexed
to Form CBT-100,
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(b) The Director may require any taxpayer to file any other
reports and submit any further information he may require in
the administration of the provisions of the Act.

(c) Every return shall have annexed to it a certification by
the president, vice-president, comptroller, secretary, treasurer,
assistant treasurer, accounting officer or any other officer of
the taxpayer duly authorized so to act to the effect that the
statements contained in the return are true

1. The fact that an md1v1dual’s name is signed on a
certification of the return shall be prima facie evidence that
such individual is authorized to sign and certify the return
on behalf of the corporation;

2. In the case of a corporation in liquidation or in the
hands of a receiver or trustee, certification shall be made
by the person respon31b1e for the conduct of the affairs of
the corporation;

3. Annual return forms are supplied by the Division of
Taxation but failure to receive a form does not relieve any
taxpayer from the obligation to file a return under the
provisions of the Act.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.JR. 150(b).

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.I.R. 761(a), 26 N.L.R. 1696(b).

Statutory References

See N.J.S.A. 54:10A-18 as to the required forms for returns and any
additional statements.

18:7-11.7 Time for filing returns

(a) The appropriate annual Corporation Business Tax re-
turn together with payment of the tax, including the required
prepayment, must be filed with the Division of Taxation on or
before the 15th day of the fourth month after the close of each
fiscal or calendar accounting period.

(b) A return is tlmely filed and deemed delivered on the
date of the United States postmark stamped on the envelope.
See N.J.S.A. 54:49-3.1.

(c) A return is timely filed when it is mailed to the
Division of Taxation on the next business day, if the due date
falls on a Saturday, Sunday or State holiday.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Amended by R.1985 d.561, effective November 4, 1985.
See: 17 N.J.R. 1537(b), 17 N.J.R. 2677(b).

(b) and (c) added.
Amended by R. 1989 d.196, effective April 17, 1989.
See: 21 N.J.R. 14(a), 21 N.J.R. 1019(b).

N.J.A.C. 18:7-11.7 cite corrected.
Amended by R.1994 d.186, effective April 18, 1994
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See N.J.S.A. 54:10A-15 as to due dates for ﬁiing returns under the
Act.

~ Supp. 12-21-09
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18:7-11.8 Time to report change or correction in
Federal net income

(a) The report of change or correction in Federal taxable
income as the result of an Internal Revenue Service audit
must be reported to the Division of Taxation within 90 days
of issuance of the Federal report by filing an amended CBT-
100 or amended CBT-100S return. To amend CBT-100 or
CBT-100S returns, use a CBT-100 or CBT-100S form for the
appropriate tax year and write “AMENDED RETURN”
clearly on the front page of that form.

.~ (b) Any taxpayer which files an amended return with the
United States Treasury Department must file an amended
New Jersey Corporation Business Tax return within 90 days
thereafter. '

(c) After the filing of a report of change or correction on
an amended CBT-100 or amended CBT-100S. return, the
Director may, within the time prescribed by law, audit the
return and compute and assess the tax based upon the issue or
issues set forth in the revenue agent report, but neither the
Director nor the taxpayer may change the allocation of entire
net income within and without New Jersey as theretofore
computed.

(d) If the Division of Taxation assesses and bills a
deficiency to a taxpayer resulting from a Federal change and
if the taxpayer pays the deficiency in full within the 90 day
period from the issuance of the report, then no separate return
need be filed by the taxpayer reflecting the Federal change.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Amended by R.1989 d.196, effective April 17, 1989.
See: 21 NJ.R. 14(a), 21 N.J.R. 1019(b).
N.J.A.C. 18:7-11.8 cite corrected.
Amended by R.1989 d.508, effective October 2, 1989.
See: 21 N.J.R, 1503(b), 2INJR. 3177(a).
Deletion of text at (a) and addition of text regarding reporting changes
resulting from IRS audit. Clarification of text at (c).
Amended by R.1990 d.102, effective February 5, 1990.
See: 21 NJ.R.3079(a), 22 N.J.R. 363(b).
Added subsection (d), upon adoption.
Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). -
Amended by R.2009 d.384, effective December 21, 2009.
See: 41 N.J.R. 3401(a), 41 N.J.R. 4825(a).
Rewrote (a); and in (c), substituted “an amended CBT-100 or
amended CBT-100S return” for “an IRA 100, or CBT-100-X".

Cross References

For definition of “final determination”,
(Returns where Federal net income is changed) of this chapter.

Statutory References

See N.J.S.A. 54:10A-13 as to requirement that taxpayer report any
amended return for his Federally taxable income to New Jersey,
Division of Taxation within 90 days.

Case Notes

Interest on deficiency. Texaco, Inc. v. Director, Div. of Taxation,
- Dept. of Treasury, 13 N.J.Tax 572 (1994).

Limitations period for seeking refund of New Jersey corporate tax
was not extended by furnishing amended tax return to IRS. H.B.
Acquisitions, Inc. v. Director, Div. of Taxation, 12 N.J.Tax 60 (1991):

Supp. 12-21-09

see NJA.C. 18:7-11.2

TREASURY—TAXATION

Second corporate return was “final return” commencing limitations
period for refund. H.B. Acquisitions, Inc. v. Director, Div. of Taxation,
12 N.J.Tax 60 (1991). :

Limitations period for seeking refund of corporate taxes was not
extended due to equitable considerations. 26 U.S.C.A. § 338; N.J.S.A.
H.B. Acquisitions, Inc. v. Director, Div. of Taxation, 12 N.J.Tax 60
(1991). '

18:7-11.9 Time for filing returns for unauthorized
foreign corporations doing business in New
Jersey

(a) A foreign corporation which does business, employs or
owns capital or property or maintains an office in New Jersey
without authorization or after its withdrawal from the State, is
subject to tax for each calendar or fiscal accounting period or
part thereof during which it has engaged in any such activity.
The corporation is subject to the same requirements with
respect to filing returns and paying taxes as a duly authorized
corporation.

(b) In this connection see N.J.S.A. 14A:13-11 under which
every foreign corporation transacting any business, directly or
indirectly, in New Jersey without having first obtained a
Certificate of Authority to do business shall for each offense
forfeit to the State the sum of $200.00 to be recovered with
costs in an action prosecuted by the Attorney General in the
name of the State.

Statutory References

See N.J.S.A. 14A:13-11 as to every foreign corporation which shall
transact any business in New Jersey, directly or indirectly, without first
having obtained a Certificate of Authority to do business forfeiting to the
State for each offense the sum of $ 200.00 to be recovered with costs in
an action prosecuted by the Attorney General in the name of the State.
See N.J.S.A. 54:10A-4 as to definitions of "fiscal year" and "privilege
period". See N.J.S.A. 54:10A-15 as to due dates for filing returns under
the Act.

18:7-11.10 Fallure to file return or make payment when
due -

See N.J.A.C. 18:7-14.1 (Penalties) of this chapter.

'18:7-11.11 Returns required to be filed by corporation

ceasing to be subject to tax

(a) A domestic corporation which ceases to possess its
franchise is required to file a return covering each year or
period for which no return was previously filed.

(b) A foreign corporation which surrenders its authority to
do business or otherwise ceases to have.a taxable status in
New Jersey is required to file a return covering each year or
period for which no return was filed.

Amended by R 1979 d.45, effectlve February 6, 1979
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

Statutory References

See N.J.S.A. 54:10A-2, 15, 17 as to requirements for filing short
period returns.
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18:7-11.12

18.7—11.12 Extensnon of time to file return, |nterest and
penalty

(a) No extension will be granted unless request is made
on Tentative Return Form .CBT-200T and is actually re-
ceived by the Division or postmarked on or before the due
date of the return. The Tentative Return must:

1. Show the information required, including the exact
name, address, New Jersey serial number, the Federal
employer identification. number, if any, and the amount of
the estimated tax liability;

2. Be accompanied by a remittance to cover the un-
paid balance of the-estimated tax due for-the accounting
year for which an extensmn of time to file the return is
requested; and

3. Be accompanied by the payment on account of its
tentative tax which is due on or before- the original due
date for filing of the return for which an extension ‘is
requested.

(b) Taxpayers using the New Jersey Corporation Business

Tax Return Form CBT-100 may request an extension for a
period not exceeding six months ‘and will receive automatic

" approval, provided that the taxpayer has complied with the

instructions  set forth on the Tentative Return Form
CBT-200T, and has paid.any unpald balance of its estimat-
ed tax.

1. In general extension requests shall not be granted
for any period exceedmg six months from the original due
date.

2. Imtlal extensnons wnll be confirmed-in wrltmg by the
Division.

3. If the final return is not submitted ‘within :the
extended period, penalties for delinquent filing will -be
applied as if no extension has been granted.

(c) Banking and financial corporations may request an
extension of time to file return sub]ect to the following
conditions.

1. No extension will be granted unless request is
actually received by the Division or postmarked on or
before the due date of the return;

2. The extension shall be made on a copy of page 1 of
Form BFC-1, including the exact name, address, New
Jersey Serial number, if applicable, the Federal employer
identification number, if any, and the amount of tentative
tax liability.

3. Be accompanied by a remittance to cover the un-
paid balance of the tentative tax due for the accounting
year for which an extension of time to file the return is
requested; - and

4. Be accompanied by a completed copy of Schedule
L from Form BFC-1, and a copy of the taxpayer’s Federal
extension request. '
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5.. In general, extension requests shall not be granted
for any period exceeding five months from the original
due date. ‘

6. Where the taxpayer has requested a Federal exten-
sion, the Division shall grant the taxpayer an extension for
a period not exceeding five months. In cases where the
taxpayer -has failed to obtain a Federal extension, the
taxpayer, upon request, may be granted a two month
extension for filing the return if sufficient cause is submit-
ted. Sufficient cause should be interpreted so that it is
impossible or wholly. impracticable to file a return within
two. months from the original due date of the return.

(d) Extensions may be confirmed in writing by the Divi-
sion, if necessary.

(e) If the original return is not submitted within the

extended period, penalty for delinquent filing will be applled Rit

as if no extension has been granted.

(f) Interest and penalty are chargeable as follows:

1. The total amount of the tax due must be paid on or.
before the original due date for filing the return.

2. Any unpaid portion of the tax on the final return
which is in excess of the amounts paid shall bear interest
at the rate of one and one-half percent per month,. or
fraction thereof from the original due date of the return

" to the date of actual payment or December 8, 1987. On
and after December 9, 1987 the unpaid portion -of the tax
shall bear interest at the annual rate of five percentage -
points above the prime rate, compounded daily from the
date the tax was originally due or December 9, 1987,
whichever is later, to the date of actual payment. On and
after July 1, 1993, the unpaid portion of the tax shall bear
interest at the rate of three percentage points above the
prime rate assessed for each month or fraction thereof,
compounded annually at the end of each year from the
date such tax was originally due to the date of actual

.. payment.

3. In-addition, if the amounts pand up to and including
the time for filing of the tentative return total less than
the lesser of 90 percent of the amount of tax due, or for a
taxpayer that had a preceding fiscal or calendar account-
ing year of 12 months and filed a return for that year
showing a tax liability equal to the tax computed at the
rates applicable to the current accounting year applied to
the facts shown on the return for and the law applicable
to the preceding accounting year, the taxpayer shall be

- liable for a penalty of five percent per month, or fraction
thereof, on the amount of underpayment. In this context,
“filing  of the return” means filing its tentative return
incident to its request for extension, “the time for filing”
means the original due date for filing the return, and
“amount of underpayment” means the difference between
100 percent of the tax shown on the final return and the
total of all installments of estimated tax paid on or before

Supp. 9-15-03



- 18:7-11.12

-the original due date for filing the return, as well as any
amount paid with the tentative return.

- (g) Where taxpayer makes an election on Federal form

8023, it will be granted an extension of time to file a

corporation business tax return until the Federal election is
filed, provided that a CBT-200T has been prOperly filed in
_accordance with these rules.

(h) Wammg

1. No request for extension will be considered unless
- taxpayer has complied with all the filing requrrements for -

extensnons set forth i in the rule

Amended by R.1970 d. ]2l effective October 5, 1970
" See: 2 N.J.R. 78(a), 2 N.J.R. 95(a). .
_ Amended by R.1979 d.45, effective February 6. 1979.
“See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Amended on an emergency basis, R.1981 d.163, effective May 11, 1981,
Expired July 10, 1981, without readoption. ‘
See: 13NJR.377(a).
Rule substantially amended to provide for the rmposmon of interest
and penalties on Corporation Business Tax payments made during

" additional extended perlod for. which an additional extension was

. granted.
As amended, R.1982 d. 6 effective January 18, 1982
See: 13 N.J.R.688(a), 14 N.J.R. 105(d). :
Section substantially amended.
Amended by R.1983 d.497, effective November 7 1983.
See: 15 N.I.R. 1366(a), 15 NJ.R. 1872(1.) :
Text substantially amended.
Amended by R.1988 d.407, effective September 6, 1988.
See: 19NJR. 2255(b), 20 NJ.R. 2310(c). ’
. Added text to (f) ‘or December 8, 1987. On .
Amended by R.1991 d.35, effective January 22, 1991
See: 22 N.J.R. 2125(a), 23 NJ.R. 221(a). -
 Added (g), recodified old (g).
‘Amended by R.1994 d.186, effective April 18, 1994.
~ See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

 Statutory References

See N.JS.A. 54:10A-15 as to the requirement ‘to file an annual
return; 10A-17 as to penalties for late filing of returns; 10A-15 as to
necessity of certification of taxpayer’s return by an authorized corporate
officer; 10A~19 as to extension of the due date and interest to be

assessed durmg such extension period; and 49-6 as to right of Director -
to issue deficiency assescments of reassessments after final return is "

filed.

18: 7—11.13 _ Place for filing returns and payment of tax .

(a) The return together with remittance payable to “State
-of New Jersey” must be forwarded to the New Jersey

Division of Taxatlon, CN666, Trenton, New Jersey 08646. .

(b) A separate remrttance is requrred to be made wrth'

‘each return.

Amended by R.1979 d.45, effective February 6, 1979,
See: 11 N.LR. 40(d), 11 N.J.R. 150(b).

Statutory References )
See N.J.S.A. 54:10A~15, 18 as to manner and form of tax payment.

Supp. 9-15-03

See: 17 NJ.R. 901(a), 17 N.J.R. 2145(a).
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18:7-11.14 Secrecy of returns

The returns are deemed Seeret and confidential and New
Jersey law prohibits the unauthorized disclosure of informa-
tion obtained from the returns or the records pertammg

thereto.

Amended by R.1979 d.45, effective February 6 1979.
See: 11 N.J.R. 40(d), 11 NJ.R. 150(b)

‘Statutory References

See NJS.A. 54:50-8 as to prohibition against Dlrector or any
employee of the Division of Taxation divulging, disclosing, or permit-

ting another to inspect any records or files pertaining to the administra-

tion of the tax under the Act.”

18:7-11.15 Consolidated returns

(a) Corporations are not permltted to frle consohdated

returns. Provided, however:

1. Any business conducted by an individual, partner- |

ship, or corporation or any other entity, or any combina-
tion thereof holding a license pursuant to the Casino

- Control Act shall file a consolidated corporation business

tax return as described at N J.AC. 18:7-1.17;

2. An air carrier, wrthm the ‘meaning of the term

~ pursuant to 49 U.S.C. § 40102 may elect to file a consoli-
dated return pursuant to N.J.S.A. 54:10A-18.1; and

3. The Director may require consolrda_ted filing pursu- = |

ant to N.J.S.A. 54:10A-10 and N.J.A.C. 18:7-5.11.

(b) Except as provided in (a) above, where a taxpayer has
filed a consolidated return with the Internal Révenue Ser-

 vice for Federal income tax purposes, it must complete its
~return under the act and must reflect its entire net income

and entire net worth as if it had filed its Federal return on

its own separate basrs ‘

(c) A taxpayer under (b) above shall also file a copy of

1120 for Federal income tax purposes.

Amended by R.1985 d.453, effective September 3,1985.

Added text to (a):
18:7-1.17.”
Amended by R.1991 d.35, effective January 22, 1991.
See: 22 N.J.R.2125(a), 23 N.J.R. 221(a) :

Added (d) and (e).
Amended by R.1996 d.378, effectrve August 5, 1996,
See: 28 N.J.R. 2515(a), 28 N.J.R. 3810(a).

Deleted provisions relating to gain on the sale of target stock under
IRC338(h)(10).

“Provrded howeve’r, any...

Special amendment, R2003 d.135, effectlve February 27, 2003 (10

expire August 26, 2003).
See: 35 N.L.R. 1573(a).
Rewrote (a).
Adopted concurrent amendment, R2003 d370 effectrve August 22,
2003.
See: 35 N.J.R. lS73(a), 35 N.J R. 4310(a).
Provrsrons of R.2003 d.135 adopted wrthout change
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Law Revnews

How New Jersey treats the -acquisition-of assets. John M. Metzger,
147 N. J LJ 1356 (1997) . v

- Statutory References

See N.J.S.A. 54:10A-2 as 1o requirement for annual payment of tax
and 10A-14 as to nght of Director to require copies of- pertinent
extracts of its Federal income tax return or other records if taxpayer has
filed a consolidated Federal income tax return.-

Case Notes

Gam recogmzed by ‘wholly owned subsidiary as result "of parent
corporation’s federal tax law election to treat sale: of subsidiary’s.stock
as sale’ of subsidiary’s assets. and to file consolidated tax return, was
subject to tax under Corporation Business Tax Act. = General Bldg.

1995).

: Regula_tlons were valid. General Bidg. Products.Corp. v. State, Div.
of Taxation, 14 N.J.Fax 232 (1994), affirmed 15 N.J. Tax 213.

State’s prohibition against filing of consolidated income tax returns
by related corporations does not immunize subsidiary corporation from

* state taxation of any gain realized as result of deemed sale of its assets.

General Bldg. - Products Corp. v. State,. Div. of Taxation, 14 N.J.Tax
232 (1994) affirmed 15 N.J. Tax 213, =

Taxpayer that separated from consolidated- group was not required to
file two short-term. returns.

The term “books of the corporatlon” includes ﬁnancml statements

prepared in accordance with applicable regulatlons in the sense encom-

passed by the term: “financial reporting”; definition of the term by rule
not necessary due to adequate leglslatlve standard; Director’s equity
method -of ‘accounting in valuation -of corporation’s investments and
subsidiaries not demonstrated to be -unfair. - Cities. Service Co. v.

Director, Div. of Taxation, 5 N.J.Tax 257 (Tax Ct.1983).

' 18:7—11.16 ‘ Return to be ﬁled by an S Corpo‘ratitm N .
- (a) Except as may be provided otherwise by this Section,

an S corporation, that is, one which has made an election

under Section 1361 et seq. of the Internal Revenue Code of

1954 as amended and supplemented, must complete its-New

Jersey Corporation BusineSS Tax Return on its own separate

basis ‘as though no election had been: made under - the
Federal Statute » :

(b) Except as m_ay- be provided otherwise by this section, -

in preparing its Corporation Business Tax Return the tax-

taxable income) is equal to Federal taxable income before
net operating loss deduction and special deductions for New
Jersey Corporation Business Tax purposes, when the taxpay-
er has elected Federal S corporation treatment.
amounts not necessarily limited to L.R.C. Section 179 ex-
penses, and 1120-S dividends that qualify for the d1v1dend
exclusion are not included as part of the S corporation’s

ordinary income (loss) computation, but rather are passed

directly through to the shareholder on the Federal Form
K-1 Schedule. For Corporation Business Tax purposes
these amounts are included in the'computatio'n of ‘entire net
income, as if the corporation were a C corporation and no

- Federal S corporatlon election were made.

e

Products Corp v. Director, Div. of Taxation, 15 N.J.Tax 213 (A.D..

Drake Bakeneq, lnc v. Taxatlon Div. -
] Dlrector, 12.N.J.Tax 172.(1991). -

Certain -

. 14 NJ.Tax 166, certification’ denied 639 A.2d 301,

_'18‘:7-11.16"; :

Example 1: S Corporatlon has 1985 taxable income for

- Federal tax -purposes of $100,000. However, not included in-

computation of such. amount is a $5,000° Federal L.R.C.

Section 179-expense and $10,000 of S Corporation dividends
received from - a different corporation which qualify for the .
Federal -dividend exclusion. .Barring any other difference -
between Federal taxable income and New Jersey taxable

_income per Schedule A, Form CBT-100, New Jersey taxable
-income before net. operating loss deduction (NOL) and »
,spemal deductlons is computed as such

- $100,000 Federal Taxable Income E

°(5,000) 1.R.C. Section 179 Expense.
+-10,000 - Qualifying'S Corporation Dividends - C
$105,000 New Jersey Taxable Income Before NOL and Spe- '
-cial Deductions

. .Ekample S Corporation is liquidatihg under LRC.
Section 337.. When disposing of its real property during the” -

12 month distribution period, the corporation recaptures for

Federal tax purposes $5,000 of I.R.C. Section 291 expenses -

which an S Corporation does not include as part of Federal
taxable .income if it were an S Corporation for ‘the three
preceding years before the Federal 1.R.C. Section 337 elec- .
tion and the L.R.C. Section 1363(b) election. Since the S

‘Corporation is treated as a C Corporation for State tax -
~ purposes, the L.R.C. Section 291 recapture is part of taxable
‘income before net operating loss and special deductlons on. -
: ‘Schedule A, Form CBT-IOO

(c) With respect to tax years begmmng after July 7, 1993, ’

S corporation status may be elected for New Jersey pur-
- ‘poses by the shareholders of a Federal S corporation. The -

filing of an election form CBT-2553 with the Division to be
recognized -as a New Jersey S corporation is required. A -

-New. Jersey S corporation is entitled to pay its tax at a

preferential rate as provided in N.J.S.A. 54:10A-5(c)(2) and
(3) and to report and pay its- tax liability on Form :
CBT—lOOS

Amended by R.1979 d.45, effective February 6 1979.
See: 11 N.J.R. 40(d), 11 N.L.R. 150(b).

Amended by R.1986 d.464, effective November 17, 1986.-

See: 18 Ni).R. 1686(b), 18 NJ. R 2332(a)
*(b) added. .
Amended by R.1994 d. 186 effectlve Apnl 18 1994. .

payer cannot assume that ordinary income or loss (Federal - S¢¢ 26NJR. 761(a); 26 N.J. R. 1696(b). -

" .Statutory'References » .
See N.J.S.A. 54:10A-2 as-to requirement for annual filing of retumh

under this Act despite other arrangements for filing a Federal return, L

5 Case Notes ’ .
Foreign S corporation’s distribution to New Jersey taxpayer would be

treated as if réceived from accumulated earnings. ‘Laurite v. Director, - .
Div. of Taxation, 12 N.J.Tax 483 (1992), affirmed 14 N.J.Tax 166, .~

certification: denled 639 A.2d 30] 135 NJ. 30!

Absent other ewdence, distribution from forelgn S corporatlon to.
. New Jersey taxpayer would be treated as from accumulated earnings. -

Laurite v. Director, Div. of Taxation, 12 N.J.Tax 483 (1992), affirmed -
135 NJ. 301 -

Supp. 9-15-03
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Pass-through losses and galns are to be excluded when calculatmg net
- gains and losses. Walsh v. State, Dept. of the Treasury, Div. of
“Taxation, 10-N.J. Tax 447.(1989), affi rmed and remanded 240 N.J.Su-

-per 42,572 A.2d 222. .

18 7-11.17 Coples of tax returns or other mformatlon
- required :

~ (a) The Dlrector may by general rule or by special notice
- require -any taxpayer to submit copies or pertinent extracts
of its Federal income tax returns, or of any other tax return

- made to any agency of the Federal Government, or of this.

or any other state, or of any statement or reglstratlon made

pursuant to any state or Federal law pertammg to securities

‘or securmes exchange regulanon

- (b) The Direct’or'may require all taxpayers to keep what-
~ ever records he may prescribe, and he may require the
production of books, papers, documents and other data, to
provide or secure information pertinent to the determma-
tron of the tax and its. enforcement and collecnon S

(c) The Director may, also by general rule or specral‘
notice, require any taxpayer to make and file information -

returns, under oath, of facts pertinent to the determination

of the tax or liability for tax pursuant to such regulanons, at

" whatever times and in whatever form or manner and to
‘whatever extent he may prescnbe under law. :

(d) Certain - corporations that are member affiliated or'

controlled groups may be required to file consolidated
returns pursuant to N.J. SA 54: 10A—10 See NJAC
- 18:7-5.11. "

_Specral amendment, R.2003 d135 effectlve February 27 2003 . (to
_ . -expire August 26, 2003). :

-See: 35 NJ.R. 1573(a).
. Added (d).

* Adopted concurrent amendment R.2003 d.370, effectlve August 22,

2003. :
See: 35 N.JLR. 1573(a) 35 NJ.R. 4310(a)
v Provisions of R.2003 d.135 adopted without change.

Statutory References

‘See N.JS.A. 54:10A-14 as to right -of the Director to requtre'

taxpayer to submit pertinent extracts for its Federal-income tax retum,
other returns to government agenmes, or other records

18: 7—11 18 Reproductlon of forms

-(a) Subject to condmons and requlrements of thns sec-

. tion, the D|rector ‘will ‘accept for filing purposes reproduc-
tions of the New Jersey Corporation Business Tax Return

Forms CBT-100, CBT-100-X, and CBT-200T in lieu of the
Any--

official forms printed and furnished by the Director.
- one contemplating the use of reproduced forms is cautioned
“to observe that the conditions herein stated may.vary from

the Federal regulatrons relating to reproductlon of Federal .

tax forms

| ,supp. 9-15-03
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(b) In order to be acceptable‘for filing purposes, repro-

R

duction of Forms CBT-100, CBT—IOO,-X_, »and'CBT-fZOOT

- must meet the following conditions and requirements:

1 Reproductions must be facsimiles of the complete
official form, produced by photo-offset, photo-engraving,
photo-copying .or other similar reproduction processes;

2. Reproductions ‘must be on paper of substantially

the same color, weight and texture and of a quahty at
least as good as that used in-the official form :

3. Reproducnons must be of the same size as that of

'the official form, both as to overall dimensions of the
. paper and the imagery produced;:

4. Forrnat of pages. shall adhere to following'

~Itis preferable that both 51des of the paper be “
However, reproductlon_ v

used in making reproductions.
- on one side will be acceptable.

ii. All repr-oductrons must result in the same page

~.arrangement as that of the official form and the spacing -

" of the printed matter on each individual page and the
fold must be the same as on the official form.

“iii. Separate pages must be fastened together m "

v 'numencal order ,

iv. Each separate page must be clearly rdennﬁed by
listing at the top of the page the corporate name and
New Jersey serlal number. W : o

~'5. “The color and quahty of the reproduction of the.
printed matter must be substantially the same as that of

the official form, and the filled-m mformatxon ~must be

v entlrely legrble,

6. The taxpayers full and correct name and address

and identifying serial number as it ‘appears on the pre- -

stenciled form furnished by the Director must be typed or
printed on the reproductlon v

7. Al ﬁl]ed -in mformatron on Page 1 of the Return v
C ‘.must be typed or prmted

8. Reproductlons of forms ‘may be made after inser-
- tion of the tax computauons and the other requn:ed .

mformanon, L

9, All srgnatures on forms to be filed must be original
“ signatures, afﬁxed subsequent to the reproductlon pro-

10. The Director does not undertake 10 approve or

‘dnsapprove the specific equipment or process in reproduc-

ing official forms, but requires only that the reproduced
forms satisfy the stated conditions.” It should be noted,

however, that photostats do not meet all the above ‘condi- "

trons, _

- Next Page is 7-66.1
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-11. The Director does not undertake to approve or
disapprove the SpeCIﬁc writing medium or style of writing
to be used, but requires that the filled-in information on the
reproduced form be of good quality black-on-white with
hand writing of satisfactory legibility.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.JR. 761(a), 26 N.J.R, l696(b)

Statutory References

See N J.S.A. 54:10A-18 as to authonty of Dlrector to design tax return
forms and determine the mformatlon to be required thereon.

18:7-11.19  Electronic filing and payment

(a) For tax years beginning on or after January 1, 2015, tax
preparers who file corporation business tax returns must file
corporation business tax returns and, if such preparer is
instructed by the taxpayer to make" all -payments of
corporation business tax, including estimated payments, such
preparer must make those payments electronically.

(b) For tax years beginning on or after January 1, 2016,
‘taxpayers that are subject to the corporatlon business tax and
submit their own returns must file their corporation business
tax returns electronically. Payments of corporation business
tax liabilities, including estimated payments, must be made
. electronically whether remitted directly by the taxpayer or by
the tax preparer as instructed by the taxpayer

(c) “Tax preparer” means as deﬁned in N.J.S.A. 54:48-2.

(d) Asa result of changes in technology, the Division will
determine which electronic filing methods satisfy the
requirements imposed in this section. The Division will
provide notice as to the authorized electronic filing methods
by publication on the Division’s website and through other
means as the Dlrector may deem appropnate

New Rule, R.2015 d.015, effective January 20, 2015.
See: 46 N.J.R. 1591(a), 47 N.J.R. 275(a)
Section was “Reserved”

18:7-11.20 through 18:7-11.21 (Reserved)

SUBCHAPTER 12. SHORT PERIOD RETURN

18: 7-12 1 Short penod returns; when requlred

(a) In general every corporation must file a return for each
fiscal or calendar accounting perlod or part thereof during
which it has or had a taxable status in New Jersey. In certain
cases, the taxpayer will be requrred to file a return covering
an accounting period of less than 12 months. This may
necessitate an adjustment of entire net income.

(b) Some of the circumstances which require the filing of
short period returns are:

7-66.1

1. A newly organized corporatlon whose first account-
ing period established for Federal i income tax purposes is
_less than 12 months, o

2. A forelgn corporation which acqulres a taxable
status in New Jersey subsequent to the commencement of
its Federal accounting period, and whose first New Jersey
Corporation Business Tax return embraces a period less
than the accountlng period reported upon the Federal
income tax purposes;

3. Corporations which dissolve, merge, consolldate,'
withdraw, surrender or otherwrse cease to have a taxable
status in New Jersey ‘prior to the close of a full twelve
months accountmg period; -

4. A corporatlon which changes its accounting period;

(c) If a corporation ceases to exist as the result of an action
such as a merger or if its New Jersey S status terminates, for
example, the short penod return for the dlsappearmg
corporation or corporation losing its New Jersey -S status
would be due on the 15th day of the 4th month after the close
of the short year ending on the date of the merger or on the
day before the S corporatlon dlsquallfymg event, . o

Example: A~ corporatron had been granted New Jersey S
status for the period beginning January 1, 1998. The election
terminated on April 6, 1998 due to merger. 'The due date for
the return for the short period January 1, 1998 to April 6,
1998 (that is, through the close of business on the date that
the merger occurs) is August 15, 1998 which is the 15th day
of the 4th month after the close of the penod. An automatic -
six-month extension of the time to file the CBT-lOOS is
available by making a tentative return and paying the
tentative tax on form. CBT-2()0T by August 15, 1998. - o

Amended by R.1991 d. 35 effecttve January 22, 1991.
See: 22 N.LR. 2125(a), 23 N.J.R. 221(a)
Added(c). -
Amended by R.1994 d.186, effective April 18, 1994
See: 26 N.J.R. 761(a), 26 N.I.R. 1696(b). ~
Amended by R.1999 d.116, effective April 5, 1999
See: 31 N.J.R. 266(b), 31 N.J.R. 893(a).
Rewrote (c); and added (d).
Amended by R.2004 d.367, effective Oct, 4, 2004,
See: 36 NLJR. 1680(a), 36 N.J.R. 4484(a).
Deleted existing (c); recodified (d) as (c).

Cmss References

As to the requlrements which must be met in order to obtain a change
in accounting period, see Change of accounting period, N.J. A C. 18:7-
11.5.

Statutory References

See N.J.S.A. 54: lOA-4 as to to definition of “fiscal year and “pnv-
ilege period”; 10A-17 as to right of Director to mdependently determine
entire net worth and entire net income when the period covered by the
taxpayer’s report is other than that covered by his Federal i income tax
report or when it is a short period.

Case Notes

Taxpayer that separated from consolidated group was not required to
file short-term returns. Drake Bakeries, Inc. v. Taxation DlV Director,
12 N.J.Tax 172 (1991) retums . ,

Supp. 1-20-15
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18:7-12;2 Short period returns; proration procedures

.(a) Where a short period return is required, the entlre net
income is permitted to be prorated as follows:

1. For any short period return, the minimum tax for a
New Jersey corporation and for a foreign corporatlon may
‘not_be prorated and at least the proper minimum tax
amount must be paid.

2. With respect to net income, a domestic corporation
filing a short period return shall not be entitled to prorate
its adjusted net income. A foreign corporation whose short
period return under the Act covers a period other than the
accounting period reported upon for Federal income tax
purposes, may prorate its ad_]usted entire net income by
dividing its adjusted entire net income by the number of
calendar months or parts thereof covered by the Federal
Income Tax Return and multiplying the result by the

- number of calendar months or parts thereof covered by the
_ -short penod return. A part of a month shall be deemed to
be a month,

3. With respect to net income, a foreign corporation

~ whose short period return under the Act covers the same

period as the accounting period reported upon for Federal

income tax purposes- shall not be entitled to prorate its
adjusted entire net income.

4. Where a taxpayer is ehtltled and elected to allocate

less than the full amount of its entire net income to New

’Jersey the allocation factors must reflect, both in the
numerator and denominator, only the period covered by the

short period return. For treatment of allocation on a short

period return, see N.J.A.C. 18:7-12.3.

Amended by R.1979 d.45, effective February 6 1979.
See: 11 N.i.R. 40(d), 11 N.J.R. 150(b).

Amended by R.1994 d.186, effective April 18, 1994.
See 26 N.J. R. 761(a), 26 N.J.R. 1696(b). x

Statutory References

See N.J.S.A. 54:10A-2 as to requirement to file a return under Act for
each year taxpayer holds ﬁ'anchlse, 10-4 as to definition of allocation
factor, net. worth, and net income; 10A-5 as to how taxpayer shall
compute the amount of tax payable; 10A-6 as to how taxpayer
mamtaxmng place of business outside New' Jersey shall compute his
" entire net income and entire net worth; 10A-15 as to fiscal or calendar
‘accounting periods required; and 10A-17 as to nght of Director to
independently determine entire net worth and entire net income of
taxpayer making short period report.

18:7-12.3 Short period returns; allocation

(2) In the case of a taxpayer entitled and electing to
allocate less than the full amount of its entire net income to
New Jersey, the applicable allocation factors must reflect,
both in the numerator and denominator, only the period
covered by the short period return.

(b) In that case, the allocation factors shall be apphed to
entire net income only after such entire net income shall have
been prorated as indicated in N.J.A.C. 18:7-12.2.

Supp. 1-20-15
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Amended by R.1991 d.35, effective January 22, 1991.
See: 22 N.LR. 2125(a), 23NJR. 221(a).

Added (c).
Amended by R.1994 d.186, eﬁ'ectlve Apnl 18, 1994.
See: 26 N.JR. 761(a), 26 N.L.R. 1696(b).
Amended by R.2004 d.367, effective October 4, 2004.
See: 36 N.J.R, 1680(a), 36 N.J.R. 4484(a)

Deleted (c).

Statutory References

See N.L.S.A. 54: 10A-6 as to how taxpayer mamtammg regular place
of business outside New Jersey shall compute his entire net income,
entire net worth, and 10A-17 as to right of Director to independently
determine entire net income, entire net.worth of taxpayer making short
period return,

18:7-12.4 (Reserved)

SUBCHAPTER 13. ASSESSMENT, PAYMENTS,
REFUNDS, LIEN

18:7-13.1

(a) On its return, the taxpayer must compute the amount of
tax payable under the law and must remit the amount of the
indicated tax.

Assessment and reassessment

1. The Director shall cause the return to be exammed
and shall make any audit or investigation or reaudit he may
deem necessary; .

2. If the Director determines that there is a deficiency
with respect to payment of any tax due under the Act, he
shall assess or reassess the additional taxes, penalties and
interest due the State, give notice of such assessment or
reassessment to the taxpayer, and make demand upon it for

payment;

3. There shall be added to the amount of any deﬁ,ciency
assessment or reassessment, interest at the rate of one and
one-half percent per month or fraction thereof to be
calculated from the date the tax was originally due and
payable until December 8, 1987. On and after December 9,
1987, interest shall be calculated at the annual rate of five
percentage points above the prime rate, compounded daily
until the date of actual payment. On and after July 1, 1993,
interest shall be calculated at the rate of three percentage

~ points above the prime rate assessed for each. month or
fraction thereof, compounded annually at the end of each
year from the date such tax was originally due to the date
of actual payment.

4. Ifthe failure to pay tax when due is explained to the
satisfaction of the Director, the Director may abate the
payment of any interest charge in excess of the annual rate
of three percentage points above the prime rate.

(b) For tax liabilities accruing prior to July 1, 1993, the
Director may assess an additional tax at any time within five
years from the date of the filing of the return or amended

return. Any unexpired fifth year of the five year period of |

Next Page is 7-67
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18:7-13.1

hm1tat10ns remaining in effect on July 1, 1993 shall continue
T to be in full force and effect. For tax liabilities accruing on
&) and after July 1, 1993, the Director may assess an additional
tax at any time within four years | from the date of the filing of
the return or amended return.

1. In the case of a false or fraudulent return with intent
to evade the tax, the Director may assess the tax at any
time. ’

prescribed in the statute, the Director may assess an
additional tax, recompute and reassess the tax at any time
w1th1n five years from the due date of the return, or from
the date of filing of the return or amended retun,
whichever is later. For tax liabilities accruing on and after

July 1, 1993, the period to assess additional tax is four. :

years.

(c) Where, before the expiration of the penod prescribed

o

Next Page is 7-68.1

2. Where no return has been filed as provided by law,
the Director may make an estimate of the tax and assess the
same at any time.

3. For tax liabilities accruing prior to July 1, 1993,
where a return is filed before or after the due date

- 7-67

by law for the assessment of any additional tax, a taxpayer
has consented in writing that such period may be extended,
the amount of any additional tax due may be determined at
any time within the extended period. The period so extended
may be further extended by subsequent consents in writing
made before the expiration of the extended period.

[

 Supp. 1-20-15
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18:7-13.3

(d) If the amount of the taxable income for any year of any
taxpayer as returned to the United States Treasury Depart-
ment is changed or corrected by the Commissioner of Internal
Revenue or other officer of the United States or other com-
petent authority, or if a renegotiation of a contract or sub-
contract with the United States results in a change in the
taxable income, or if a recovery of a war loss results in a
computation or recomputation of any tax imposed by the
United States, the taxpayer shall file a report of the change or
correction or an amended return within 90 days after the final
determination of any change, correction, renegotiation, com-
putation, or recomputation.

(e) For reports or returns filed prior to July 1, 1993, and
within five years from the date of filing the report of change
or correction or an amended return, the Director may reex-
amine the return, recompute and reassess the tax, but without
changing the allocation of entire net income within and with-
out New Jersey as previously computed, and shall so notify
the taxpayer. For tax liabilities accruing on and after July 1,
1993, the period of limitation to make a deficiency assess-
ment runs for an additional four year period from the date of
filing the report of change or correction or an amended return.
The additional period of limitation will only be applicable to
the increase or decrease in tax attributable to the adjustments
in the changed or corrected income.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

Amended by R.1988 d.407, effective September 6, 1988.
See: 19 N.J.R. 2255(b), 20 N.J.R. 2310(c).

Added text in (a)3 “December 8, 1987. On ...”; changed percentage
points in (a)4 from “three quarters of one percent per month” to “three
percentage points above the prime rate, compounded daily.”
Administrative Correction: Incorporated (d)1 into (d) and deleted (d)2-

3.

See: 22 N.J.R. 3504(a).
Amended by R.1992 d.404, effective October 19, 1992.
See: 24 N.J.R. 3275(a), 24 N.J.R. 3733(a).

Revised (a)4.

Amended by R.1994 d.186, effective April 18, 1994,
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

“ Amended by R.1995 d.499, effective September 5, 1995.
See: 27 N.J.R. 645(a), 27 N.J.R. 3379(b).

Cross References

See Additional tax; change in Federal tax, N.J.A.C. 18:7-11.2, 18:7-
11.3,18:7-11.4, 18:7-11.6, 18:7-13.7.

Statutory References

See N.J.S.A. 54:10A-13 as to requirements and time limits for filing
amended tax returns under the Act should a change, correction, or re-
computation of Federally taxable income occur, and 49-6 as to Director's
right to recompute and reassess any such deficiency assessment filed by
taxpayer. )

Case Notes

Computation of interest mitigated by absence of fraud. General
Trading Co., Inc. v. Director, Div. of Taxation, 83 N.J. 122, 416 A.2d 37
(1980).

Taxpayer who sought corporate business tax refund while assessment
periods for relevant tax years remained open was entitled to offset prior
year deficiency against its overpayment. Sharps, Pixley, Inc. v. Director,
Div. Of Taxation, 16 N.J.Tax 626 (1997.)

7-68.1

18:7-13.2 Hearing; protest

(a) Rules concerning the right of taxpayer to a hearing are:

1. Any taxpayer aggrieved by any finding or assess-
ment of the Director may, within 90 days of the date of the
notice of assessment or finding, file a protest in writing, in
the form and manner described in N.J.A.C. 18:32-1.2, and
may request a hearing; and

2. Thereafter the Director shall grant an informal hear-
ing to the taxpayer, if requested.

(b) Hearings before the Division of Taxation are to be con-
ducted on an informal basis, with or without representation on
behalf of the taxpayer or other.party in interest.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Amended by R.1991 d.23, effective January 22, 1991.
See: 22 N.J.R. 1995(a), 23 N.J.R. 219(a).
Reference to N.J.A.C. 18:1-1.8 added; (b), regarding powers of Direc-
tor, deleted; (c) recodified to (b).
Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Administrative correction.
See: 40 N.J.R. 4605(a).

Statutory References

See N.J.S.A. 54:49-18 as to procedures and time limits for filing a
protest against any assessment under the Act, and taxpayer's right to a
hearing thereon.

18:7-13.3 Appeal

(a) Any aggrieved taxpayer may, within 90 days after any
final decision, order, finding, assessment or action of the
Director made pursuant to the provisions of the Act, appeal
therefrom to the Tax Court in accordance with pertinent
provisions of the State Tax Uniform Procedure Law (see
N.J.S.A. 54:51A-13 et seq.).

(b) The filing of a complaint by a taxpayer in the Tax
Court shall suspend the running of the statute of limitations
for the contested issue or issues for all subsequent privilege
periods.

Amended by R.1989 d.508, effective October 2, 1989.
See: 21 N.J.R. 1503(b), 21 N.J.R. 3177(a).
Reference to State Tax Uniform Procedure Law added. Text at (b) and
(c) deleted in entirety.
Special amendment, R.2003 d.135, effective February 27, 2003 (to ex-
pire August 26, 2003).
See: 35N.J.R. 1573(a).
Designated existing paragraph as (a) and added (b).
Adopted concurrent amendment, R.2003 d.370, effective August 22,
2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
Provisions of R.2003 d.135 adopted without change.

Case Notes

Time and security requirements for Corporation Business Tax Act
appeal (citing former rule as N.J.A.C. 17:18-1.23); failure to post
security did not deprive Division of Tax Appeals of jurisdiction. General
Trading Co., Inc. v. Director, Div. of Taxation, 83 N.J. 122, 416 A.2d 37
(1980).

Supp. 8-4-08
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- 18:7-13.4 Service of notice on taxpayers

(a) Any notice required to be given by the director pur-
suant to the State Tax Uniform Procedure Law, N.J.S.A.
54:48-1 et seq., may be served personally or by mailing the
same to the person for whom it is intended, addressed to such
person at the address given in the last report filed by that
person pursuant to the provisions of the State Tax Uniform
Procedure Law, or of any State tax law, or if no report has
been filed, then to such address as may be obtainable. The
mailing of such notice shall be presumptive evidence of the
receipt of the same by the person to whom it was addressed.
A notice may at the prescription of the director include on its
face a designation which shall identify the notice for purposes
of communication:

(b) An assessment notice pursuant to N.J.S.A. 54:49-5,
N.J.S.A. 54:49-6 or N.J.S.A. 54:49-7 shall contain the state-
ments required pursuant to subsections a, b, and f of N.J.S.A.
54:48-6.

(c) An assessment notice pursuant to N.J S.A. 54:49-5,
54:49-6 or 54:49-7 shall include a statement of the reason for
- the assessment sufficient to inform a reasonable lay person of

the statutory requirements which in the opinion of the

Director require the assessment, the actions or omissions of
the taxpayer which require the assessment, or the nature of
the insufficient documentary evidence, if any, which has
prompted the assessment, including:

1. In the case of an underpayment or failure of pay-
ment, a statement of the corresponding alleged correct
amount and correct date of payment; and

2. In the case of a failure to file a return, a statement of
the alleged required filing date.

(d) A refund determination notice pursuant to N.J.S.A.
54:49-15 shall include the statements required pursuant to
subsections b, d and f of N.J.S.A. 54:49-6. '

(e) A final determination notice pursuaht to N.J.S.A.
54:48-18 shall include the statements required pursuant to
subsections ¢ and f of N.J.S.A. 54:48-6.

(f) The lack of any statement otherwise required to be in-
cluded with a notice pursuant to this section or the lack of any
description otherwise required pursuant to (c) of above shall
not invalidate such notice.

(g) All notices of assessment related to final audit deter-
mination and “Notice and Demand for Payment of Tax” let-
ters will be sent by registered or certified mail.

Repeal and New Rule, R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See N.J.S.A. 54:50-6 as to form of service of notice required of the
Director to be given to the taxpayer.

Supp. 8-4-08
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18:7-13.5 Closing agreements

(a) The Director is authorized to enter into a written agree-
ment with any taxpayer relating to the liability of such tax-
payer in respect to any tax, fee, penalty or interest imposed by
the Act, which agreement shall be final and conclusive, and
except upon a showing of fraud, malfeasance, or mlsrepresen-
tation of a material fact: :

1. The case shall not be reopened as to the matters
agreed upon or the agreement modified, by any officer,
-employee, or agent of this State; and

2. In any suit, action or proceeding, the above agree-
ment, or any determination, assessment, collection, pay-
ment, cancellation, refund, abatement or credit made- in
accordance with -it shall not be annulled, modified, set
aside or disregarded.

Amended by R.1994 d. 186 effectlve Apr11 18, 1994
See: 26 N.J.R. 761(a), 26 NJR. 1696(b)

‘Statutory References

See N.J.S.A. 54:53-1 through 54:53-6 as to effect of closing agree-
ments between Director and taxpayer.

18:7-13.6 Time for payment of tax

(a) The annual franchise tax must be paid to the Director

~in full on or before the due date of the return. For accounting
periods ending on or after December 31, 1980, the annual-

franchise tax, including any estimated or installment pay-
ments required to be made pursuant to N.J.A.C. 18:7-3.13
must be paid to the Director in full on or before the due date
of the return.

1. For due dates of returns see N.J.A.C. 18:7-11.7;

2. For penalties upon failure to file returns or pay taxes
when due, see N.J.A.C. 18:7-14.1 and 2.

(b) Installment payments are due on or before the
respective due dates as set forth in N.J.A.C. 18:7-3.13.

(c) A taxpayer which ceases to be subject to tax under the
Act must pay the entire tax for each fiscal or calendar
accounting period or part of a period during which it had a
taxable status. See N.J.A.C. 18:7-11.11. -

Amended by R.1982 d.6, effective January 18, 1982.
See:' 13 N.J.R. 688(a), 14 N.J.R. 105(d).

() Added “on and after”; deleted “and thereafter”; added “but before
December.31, 1980”; addedv“For accounting periods ending on or after
December 31, 1980 ... return”.

(b) added.

Amended by R.1994 d.186, effective April 18, 1994
See: 26 N.J.R. 761(a), 26 NJR. 1696(b).

Statutory References

See N.J.S.A. 54:10A-15 as to requirements for use of fiscal or cal-
endar year accounting periods and due dates thereunder.

Next Page is 7-69
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18:7-13.8

18:7-13.7 Additional tax; change in Federal tax; interest
to be charged

(a) If the taxpayer is notified by the Director that an
additional tax is payable as a result of an amended Federal
return or a change or correction in taxable income by the
Commissioner of Internal Revenue or other office of the
United States or other competent authority, or where a
renegotiation of a contract or subcontract with the United
States or a recovery of a war loss results in a computation or
recomputation of any tax imposed by the United States,
within 15 days after the date of the Division’s assessment
letter to the taxpayer, the taxpayer must remit that addition-
al tax together with interest thereon at the rate of three
quarters of one percent per month or fraction thereof from
the original due date of the New Jersey Corporation Busi-
ness Tax Return for the accounting period involved to the
date of payment on December 8, 1987, whichever is earlier,
and on or after December 9, 1987 at the annual rate of five
percentage points above the prime rate to be compounded
daily from the date such tax was originally due to the date of
actual payment, and on or after July 1, 1993 at the rate of
three percentage points above the prime rate assessed for
each month or fraction thereof compounded annually at the
end of each year, from the date such tax was originally due
to the date of actual payment.

(b) However, if the taxpayer failed to notify the Director
of any change in Federal net income within 90 days as
required by the Act and its provision, any additional tax
resulting from a change, plus interest thereon computed as
indicated in (a) above, shall be deemed to have been due
within 15 days after notification was required to be filed
with the Director.

(c) For penalties in case of failure to pay tax when due
see N.J.A.C. 18:7-14.1 and 14.2.

Amended by R.1986 d.284, effective July 21, 1986.
See: 18 N.1.R. 627(a), 18 N.J.R. 1487(a).

(a) substantially amended.

Amended by R.1988.d.407, effective September 6, 1988.
See: 19 N.J.R. 2255(b), 20 N.J.R. 2310(c).

Substantially amended (a).

Amended by R.1989 d.196, effective April 17, 1989.
See: 21 N.J.R. 14(a), 21 N.J.R. 1019(b).

At (a) annual percentage rate changed from five to three percentage
points above prime; at (b) language added in parentheses regarding
exception on or after December 9, 1987.

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See N.J.S.A. 54:10A-13 as to requirements and time limits for filing
amended tax returns under this Act should a change. correction, or
recomputation” of Federally taxable income occur, and 49-6 as to
possible deficiency assessments and attendant penalties and interest
after final tax report is filed.

18:7-13.8 Claims for refund; when allowed

(a) For claims accruing prior to July 1, 1993, the two-year
statute of limitations period for filing a claim for refund
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commences to run from the later of the payment of tax for
the taxable year or from the filing of the final return for the
taxable year. For claims accruing on and after July 1, 1993,
the statute of limitations period for filing a claim for refund
is four years. All claims barred by the two-year statute of
limitations on July 1, 1993 shall continue to be barred. The
due date of the return is deemed the payment date if filing
and payment are made prior to the due date. A claim for
refund is considered filed on the date it is received by the
Division of Taxation (contrast N.J.A.C. 18:11.7(b)). For
purposes of this section, the term “due date” means the
original due date of the return. The term does not mean or
include any extended due date.

(b) For claims accruing prior to July 1, 1993, the two year
period for filing a claim for refund relating to an amended
return (“additional self-assessment”) commences on the la-
ter of payment of the additional self-assessment or the filing
of an amended return reflecting the additional self-assess-
ment. For claims accruing on and after July 1, 1993, the
refund claim period is four years.

(c) For purposes of the application of this rule only:

1. A Tentative Return and Application for Extension
of Time to File New Jersey Corporation Business Tax
Return (CBT-200T) and an installment voucher are not
returns;

2. A Corporation Business Tax Return (CBT-100) is a
return; and '

3. A Report of Changes in Corporate Taxable Net
Income by the U.S. Internal Revenue Service (IRA-100)
(or-a CBT-100 X for periods ending on or before June
30, 1994) or a Form CBT-100 or CBT-100S for the
appropriate tax year, with the words “AMENDED RE-
TURN?” clearly written on the front page of the form, is
an amended return.

(d) As it relates to claims accruing prior to July 1, 1993,
where a taxpayer files a Report of Changes in Corporate
Taxable Net Income by the U.S. Internal Revenue Service
pursuant to N.J.A.C. 18:7-11.8(a) that results in a diminu-
tion of entire net income for any year, the two-year limita-
tion period for filing a claim for refund based on that
diminution for the return year at issue begins on the date
that the timely filed Form IRA-100 is filed with the Divi-
sion. For claims accruing on and after July 1, 1993, the
limitation period is an additional four years from the date
that taxable income is finally changed or corrected by the
Internal Revenue Service. Such claims for refund must be
filed with the Division on Form IRA-100. The Division may
require additional information in order to properly deter-
mine the operative date of the Internal Revenue Service
change or correction.,

(e) As it relates to claims accruing prior to July 1, 1993,
where a taxpayer files an amended return with the Internal
Revenue Service (Form 1120X) and files an amended return

Supp. 8-18-03
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»wnth the State of New Jersey within 90 days pursuant to

N.J.LA.C. 18:7-11.8(b), to be considered a timely refund

_claim such claim must be filed with the Division of Taxation

- within two years-of the later of filing or payment of the

* original return self-assessment (CBT-100). *For claims ac-

_“cruing on and after July 1, 1993, the claim. for refund must
be filed wnthm four years. : »

(f) Where the Dnrector makes an assessment and taxpay-
- er properly protests the assessment pursuant to NJ.A.C.

18:7-13.2, taxpayer may estabhsh that it’ made an erroneous
overpayment based upon a different issue for a period
covered by the assessment. The Director upon audit and
verification will credit the erroneous overpayment of tax to
‘the account of the taxpayer to offset the amount of the
deficiency assessment pursuant to N.J.S.A. 54:49-16. After
‘a final determination has been issued, taxpayer has 90 days
~ in which to appeal to the Tax Court if it is dissatisfied with
“the determination. The offset procedure is not considered

- arefund action pursuant to N.J.S.A. 54:49-14.

- (g) Where the Director assesses additional tax by way of -

“an. additional assessment or final determination and the

- taxpayer pays the assessment, the taxpayer may not convert .

an assessment proceeding into a refund action by filing a

refund claim, unless the taxpayer follows the procedure

, »prescrlbed in N.J. S A. 54:49-14.b and NJ.A.C. 18: 2—5 5(0)1.

(h) If a taxpayer believes that it is entrtled to rellef;v
: pursuant to N.J.S.A. 54:10A-8, and it believes that a remedy
based upon the rationale explicitly addressed by NJAC.

18:7-8.3(b) is not adequate, such relief request is deemed a
refund claim. The taxpayer is required to file its return and
pay its tax in accordance with the statute, plainly noting on

the filed returns its claim for “Section 8 relief” and supply- -

ing supporting materials in accordance with NJ.A.C.
18:7-10.1: In addition, a claim for refund, must accompany
the return as filed, This application constitutes a refund

claim and is subject in any event to the same period of

llmltatlons as any other clarm for refund

(i) Unless these rules provrde otherwrse, the clalm for

refund required to be filed with the Director was made on

‘Form CBT-100 X for periods ended on or before June 30,

" 1994. To claim a refund and amend CBT-100 or CBT-100S

returns for subsequent -accounting periods, the Form:

CBT-100 (or the Form CBT-100S for New Jersey S corpo-

‘rations) for the appropriate tax year shall be used. The

words “AMENDED RETURN?” shall be clearly written on

the front page of the form, and it shall be mailed to:

. Corporation Business Tax Refund Sectlon
50 Barrack Street '
PO Box 259 v
Trenton, NJ '08695—0259‘

The following examples apply to clanms accrumg on and
after July 1, 1993: v

Supp. 8-18-03

Example 1: Taxpayer is dehnquent in ﬁlmg lts final
return. However, the installment payments. of estimated tax

_ were sufficient to pay the tax appearing on the return. If .

taxpayer subsequently learns that the amount shown on the
delinquent final return as filed was in_excess of .its true
liability, a claim for refund of such overpayment is consid-
ered timely if filed within four years of the filing of the

“delinquent. CBT-100. ‘A penalty for late filing of the
- CBT-100 may be lmposed under N. J S. A 54:49-4,

'Example 2: One year after ﬂhng a CBT-100 and paying

- the tax liability_ Shown thereon, a taxpayer discovers an error

in its payroll figures and thereupon files a Form 1120X with
the Internal Revenue Service reflecting -a larger expense

: deduction, Within 90 days of filing the Form 1120X, taxpay-
er files an amended tax return claiming a refund. for an
- overpayment of tax. Upon audit and verification the refund
will be granted. Any taxpayer filing an amended return with

the Internal Revenue Service must file an amended return

~ with New Jersey within 90 -days, N.J.S.A. 54:10A-13. The

periods of limitation to make deficiency assessments under
N.J.S.A. 54:49-6 and to file claims for refund under N.J.S. A,
54:49-14 shall commence to run for additional four-year.

periods from the date that taxable income is finally changed

~or corrected by the Commissioner of Internal Revenue; -

provided, that the additional periods of limitation shall only

" be applicable to the increase or decrease in tax attributable

to ‘the adjustments in such changed or corrected . taxable )

) mcome

Ex'ample 3: Taxpayer receives an-additional tax assess-

ment with which it disagrees. It does not contest the assess-

ment with the Division or in the Tax Court within 90 days. It
pays the assessment within one year after the end of the
90-day protest period and 90-day appeal period and subse-
quently discovers that the identical issue upon which the
assessment was based was decided in favor of another .

- taxpayer and adversely to the State. It files a claun for:

refund within four years of having made its payment of the

- assessment but beyond 450 days after the 90-day. protest .

period expires. Since it did not contest its assessment in a
timely fashion in accordance with N.J.S.A. 54:49-14.a or
follow the. refund procedure established by N.J.S.A.

- 54:49-14b and N.J. A.C 18:2-5. 5(c)1 the clarm must be
‘rejected

E‘xample 4: Taxpayer"'did nbt contest. an v.estim’ated tax
assessment (N.J.S.A. 54:49-5). More than four years after

having paid it, 'vthe taxpayer concludes that it was erroneous. ©
Subsequently, taxpayer files a Report of Changes in Corpo-

rate Taxable Net Income by the U.S. Internal Revenue.
Services (IRA-lOO) or a CBT-100 marked “AMENDED

"RETURN?” relating to the same tax year .and upon which

additional tax is due. Taxpayer may no ‘longer claim a
refund of any portion of ‘the tax paid on the estimated tax
assessment, nor have such funds applied to the self-assess-
ment ansmg out of changes by the lntemal Revenue Service
to lts income for that year

7-70
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Repeal and New Rule, R.1989 d.508, effective October 2, 1989.
See: 21 NJ.R. 1503(b), 21 NJ.R. 3177(a). .

Amended by R.1993 d.660, effective December 20, 1993

See: 25 N.J.R. 1842(a), 25 N.J.R: 5943(a).

Amended by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). =

Amended by.R.1995 d.499, effective September 5, 1995.

See: 27 NLJ.R. 645(a), 27 N.J.R. 3379(b).

Amended by R.1999 d.116, effective April 5, 1999.

See: 31 N.LR. 266(b), 31 N.J.R. 893(a).

In (a), added the last sentence; in (d), inserted a reference to Form
CBT-100-X in-the second sentence; and in (i), changed name and
address.

Amended by R:2000'd.21. effectlve January 18, 2000.

“See: 31 N.JR. 2862(a), 32 N.J.R. 311(a).

Rewrote (c)3 and (d); in (h), substituted a.reference to cIalm for
refund for a reference to form CBT-100-X; and in (i), rewrote the
introductory paragraph and Example 2, and substituted a reference to
CBT-100 for a reference to CBT-100-X in Example 4.

Amended by R.2002 d.153, effective May 20, 2002.
See: 33 N.J.R. 4083(a), 34 N.J.R. 1849(b). v

In (g), substituted “assessment” for “additional” . preceding. *, the
taxpayer may” and inserted “, unless the taxpayer follows the procedure
prcﬁcnbed in N.J.S.A. 54:49-14b and N.J.A.C. 18 2-5. ’i(c)l” followmg

“refund claim”;. in (i), rewrote Example 3
Administrative change. .
See: 35 N.J.R. 3847(b).

v Statutory References
See N.LS.A. 54:49-14 as to claims for refunds.

Case Notes

Corporate taxpayer’s refund claims relatmg to- abandonment losses,
to the extent those losses were allowed in connection with an audit by
the Division of Taxation, were not refund claims based on changes by

- Internal Revenue Service (IRS) in the computation of the corporation’s

taxable income, for purposes of statute entitling taxpayer to relief based
on IRS change, even though revenue agent’s. report discussed and
allowed the abandonment losses. ‘
Taxation, 19 N.J.Tax 437 (200!)

Even though revenue agent’s report (RAR) did not dlrcctly change
tax corporate taxpayer’s liability for certain tax years, the Internal
Revenue Service (IRS) changes relating to reallocation of basis neces-
sarily carried over to later years for which returns were filed before the

IRS acceptance of the: RAR and. thus, by ﬁhng timely . teports of -
changes made by the IRS in the computation of its taxable income,
taxpayer qualified for the two-year extended refund claim period as to-

its refund claims for those years based on the IRS changes contained in

RAR. Lenox. lncorporated v. Dwnston of Taxatlon, 19 NJ.Tax 437

(2001).

Increase in the amount of corporate taxpayer’s abandonment loss
resulting from an Internal Revenue Service (IRS) revenue. agent’s

report qualified under statute enutlmg taxpayer to relief based on IRS - * v

change and statute granting. extension of the refund claim period.
Lenox Incorporated v. Division of Taxatlon, 19 NJ.Tax 437.(2001).

Regulation requmng compliance with an express statutory ﬁlmg :

requirement, as a part of interpreting the statute to extend the time
period for refund claims based on changes made by the Internal

- ‘Revenue Service (IRS) in computation of corporation’s taxable income,

is inherently reasonable.

Lenox Incorporated v. Division of Taxation,
19 N.J.Tax 437 (2001). - : :

Tax Court ‘would not exercise its equitable jurisdiction and treat -
corporate taxpayer’s reports of changes made by the Internal Revenue -

Service (IRS) in the computation of corporation’s taxable income,
which were filed one day late, as timely, where taxpayer completed its

reports of changes in a timely fashion, and had the opportunity to file .
" them with the Director of Division of Taxation within the applicable
90-day pericd, but failed to exercise diligence by electing to use regular.

Next Page is 7-73

Lenox Incorporated v. Division of -
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certified mail instead of hand or overnight delivery. Lenox Incorporat-
ed v. Division of Taxatlon, 19 N.J.Tax 437 (2001). - g

Taxpayer failed to ca,rry its burden of demonstrating that there was
no conceivable state of facts which would have supported provision of
regulation requiring corporate taxpayer’s timely filing of reports of
changes made by the Internal Revenue Service (IRS) in the computa-
tion of its taxable income and, therefore, regulation was valid and .
barred the - corporate taxpayer from prosecuting its refund claims.
Lenox Incorporated v. Division of Taxation, 19 N.J.Tax 437 (2001).

Corporation business ‘tax refund period began to run from time of
payment of tax upon filing of return and not time of payment of penalty
and interest assessed by Division of Taxation; refund claim was time
barred. .Don Dan Const. Co. v. Director, Div. of Taxation, 14 N.J.Tax
569 (1995).. : .

Limitations period for seeking'refund of corporate taxes was not
extended by furnishing IRS with extended return. H.B. Acquisitions,
Inc. v. Dlrector, Div. of Taxation, 12 N.J.Tax 60 (1991).

Second corporate business tax return triggered limitations:period for
seeking- refund of corporate taxes paid. H.B. Acquisitions, .Inc. v.

. Dlrector, Div. of Taxation, 12 N.J,Tax 60-(1991).

Equitable considerations did not enutle__corporate taxpayer to-exten- .
sion of limitations period for seeking refund of corporate taxes. 26 -
US.CA. § 338; NJS.A. HB. quumtnons, Inc.. v. Director, Dw -of

‘ ']‘axanon, 12 N.J.Tax 60 (1991)

18 7-13. 9 Payment of refunds' rejection of clalms'

interest on overpayments

(a) Tf upon examination of a claim for refund, it shall be

determined by the Director that there has been an overpay-
ment of tax, the amount of the overpayment and the interest
on the overpayment if any, shall be credited against any
liability of the taxpayer under any state tax law.

(b) If there is no liability the taxpayer shall be entntled to
a refund of -the tax so overpaid and the interest on the

- overpayment, if any.

‘ (c) If the Diréctor shall rejeét the claim for refund in

‘whole or in part, he shall make an order accordmgly and
_serve a notice upon the taxpayer. .

(d) For tax paid with respect to reports or returns due on

- or after January 1,71994, interest will be paid on.overpay-
- ments not refunded within six months after the last date
~prescribed, or permltted by extension of time, for filing the
. return.or within six months after the return is filed, whichev-

‘erislater. The interest will be pard at a rate determined by

the Director to be equal to the prime rate, determined for

~ each month or fraction thereof, compounded annually at the =

end of each year, from the date the interest begins to accrue

" to the date of the refund. The interest will begin to accrue

on the later of the date of the filing by the taxpayer of the

refund claim or- requested adjustment, the date of the

payment of the tax, or the due date of the report or return.

No interest ‘will be paid on an overpayment of less than

$1.00. Interest will not be paid on an overpayment if the -

_ taxpayer requests that the overpayment be apphed to future B

tax liabilities.

Amended by R.1994 d.186, effective April 18, 1994,
See: 26 N.JR. 761(a), 26 N.J.R. 1696(b).

Supp. 8-18-03 -
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Statutory References

See N.J.S.A. 54:49-15 as to procedures required of the Director
should he determine subsequent to the taxpayer's filing of a claim for
refund, either that an overpayment has been made or that the claim
should be rejected, and 54:49-15.1 as to interest on overpayments.

18:7-13.10 Refund for erroneous payments

(a) Where no questions of fact or law are involved and it
appears from the records of the Director that any moneys
have been erroneously or illegally collected from any taxpay-
er or have been paid by any taxpayer under a mistake of fact
or law, the Director may at any time within two years of
payment, upon making a record in writing of his reasons
therefor, certify to the State Treasurer that the taxpayer is
entitled to a refund.

(b) The Treasurer shall then authorize payment from the
appropriation for this purpose.

Statutory References

See N.J.S.A. 54:49-16 as to right of Director to order a refund of tax
overpaid at any time within two years of overpayment.

18:7-13.11 Lien of tax

(a) The tax imposed by the Act, including the required
tax prepayment for accounting periods ending March 31,
1968 and thereafter, shall constitute a lien on all the taxpay-
er’s property and franchises on and after January 1 of the
year next succeeding the year in which it is due and payable.

1. All interest, penalties and costs of collection which
fall due or accrue shall be added to and become a part of
this lien;

2. The lien date is not affected by an extension of
time which may be granted for filing the return.

(b) Notwithstanding the provisions of any other law, all
such taxes, interest, penalties and costs imposed or incurred
under the Act, whether levied or assessed or not, shall
unless sooner paid continue and remain a lien on all of the
taxpayer’s property and franchises until the expiration of ten
years after January 1 of the year in which they become due
and payable.

Statutory References

See N.J.S.A. 54:10A~15 as to requirement for annual payment of tax
under the Act, and 10A-16 as to liability of delinquent taxpayer to lien
for overdue taxes, interests, penalties, and costs of collection.

18:7-13.12 Release of property from lien

(a) The Director may release any property from the lien
of any tax, interest or penalty imposed upon any corporation
in accordance with the provisions of the Act, or of any
certificate, judgment or levy procured by him, upon written
application made to him and upon payment of a $5 fee,
provided:

1. Payment be made to the Director of such sum as he
shall deem adequate consideration for release; or

7-73
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2. Deposit be made of whatever security or bond the
Director shall deem proper to secure payment of any debt
evidenced by any tax, interest, penalty, cost of collection,
certificate, judgment or levy, the lien of which is sought to
be released; or

3. The Director is satisfied that payment of the tax is
otherwise provided for.

(b) The application for release shall be in such form as
shall be prescribed by the Director and shall contain an
accurate description of the property to be released together
with whatever other information the Director may require.
The release shall be given under the seal of the Director
and may be recorded in any office in which conveyances of
real estate may be recorded.

Amended by R.1988 d.407, effective September 6, 1988.
See: 19 N.J.R. 2255(b), 20 N.J.R. 2310(c).
Added “cost of collection” to (a)2.

Statutory References

See NJ.S.A. 54:10A-30 as to requirements taxpayer must meet to
obtain release of his property from lien for overdue corporation
franchise taxes.

18:7-13.13 Certificate as to lien for unpaid corporation
franchise taxes

(a) Upon the receipt of a written application accompa-
nied by the fee provided for in subsection (b) of this
Section, the Director shall issue to the applicant a certificate
certifying with respect to the corporation or corporations
listed in the application one of the following:

1. That there are no liens in favor of the State for
corporation franchise taxes due pursuant to the provisions
of the Act; or

2. That there are liens as stated in the certificate; or

3. That there exists some other status which the Di-
rector’s records disclose.

(b) The fee for a tax lien status certificate shall be $25.00
for each corporation listed in the application for which a
certificate is requested.

(c) The form of the application prescribed by the Di-
rector requires that it shall contain a concise and reasonably
definite description of the property and of the type of
transaction in connection with which the application is

made, as well as certain other specified pertinent informa-
tion.

(d) Any person who shall acquire for a valuable consider-
ation an interest in lands covered by such a certificate in
reliance thereon shall hold his interest free from any lien
held by the State for unpaid corporation franchise taxes due
pursuant to the provision of the Act and not shown on the
certificate.

Supp. 12-18-95
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Amended by R.1979 d.45, effective February 6, 1979.
" See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Amended by R.1988 d.407, effective September 6, 1988.
See:’ 19'N.J.R. 2255(b), 20 N.1R. 2310(c).
Raised the fee for a tax lien status certificate from “$5.00” t
“525 m'i

Statutory References

- See N.JS.A. 54:20A-29 as to right to taxpayer to apply for and
obtain certificate declaring its status in regard to liens for unpaid
corporate franchise taxes.

© 18:7-13.14 (Reserved)

'SUBCHAPTER 14. PENALTIES,
| MISCELLANEOUS

18:7-14.1 Penalties

(a) Any taxpayer which shall fail to file its return when
due or fail to pay any tax when due shall be subject to
penalties and interest as provided for in the State Tax

Uniform Procedure Law (NJ.S.A. 54:48-1, et seq.) and

N.J.A.C. 18:2-2.1 et seq.

Amended by R.1979 d.45, effective Febmary 6, 1979.
See: 11 N.J.R. 40(d), 11 NJR. 150(b).
.Amended by R.1988 d.407, effective September 6, 1988.
See: 19 N.LR. 2255(b), 20 N.J.R. 2310(c).

Deleted text and substituted new.

Statutory References

See N.J.S.A. 54:10A-15 as to due dates for taxes under-the Aci, and
10A-17(b) as to daily penalties and monthly interest imposed upon
delmquem taxpayers.

18.7-14.2 Extension of time; failure to ﬁle or pay on time
See NJ.A.C. 18:7-11.12, '

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.LR. 40(d), 11 N.J.R. 150(b).
Amended by R.1982, d.6, effective January 18, 1982,
See: 13 NJ.R. 688(a), 14 N.J.R. 105(d).
Text deleted and replaced by “See N.J.A.C. 18:7-11.12".

Statutory References

See N.J.S.A. 54:10A-19 as to rate of interest imposed upon taxpayer
for when granted period of extension to file a return.

' 18:7-14.3 Arbitrary assessment where taxpayer withholds
return o

- (a) The law provides that if any taxpayer shall fail to file
a return as required by law, the Director may make an

i ~estimate of the taxable liability of that taxpayer from any

information he may obtain; and

(b) According to the estimate so made by him, the Di-
rector shall:

- Supp. 12-18-95

1. Assess the taxes, fees, penalties, cost of collecnon
and interest due the State from the taxpayer;

2. Give notice of the assessment to the taipayer;
3. Make demand upon the taxpayer for payment.

Amended by R.1988 d.407, effective September 6, 1988.
See: 19 NJ.R. 2255(b), 20 NJ.R. 2310(c)
Added “cost of collection”.

Statutory References

See N.J.S.A. 54:49-5 as to right to make an independent assessment
of tax liability for taxpayer who fails to report under the Act.

Case Notes

Estimation of corporate business tax procedures applied to examina-
tion and audit of filed returns. Peoples Exp. Co., Inc. v. Director, Div.
of Taxation, 10 N.J.Tax 417 (1989).

18:7-14.4 Arbitraiy assessment where taxpayer intends
absconding; concealment, immediate payment
demanded

(a) If the Director finds that a taxpayer plans to depart
this State or to remove its property or any property subject
to the lien of the Corporation Business Tax, from this State

or to conceal its property, or such other property, or to.
discontinue business, or to do any other act tending to =/

prejudice or render wholly or partly ineffectual proceeding

to assess or collect the tax for which it is liable under the .

Act, and thus it becomes important that such proceedings be
brought without delay, the Director may immediately make
an arbitrary assessment as provided in N.J.S.A. 54:49-5
whether or not any report is then due by law.

(b) The Director may proceed under such arbitrary as-
sessment to collect the tax, or compel security for the same,
and thereafter shall cause notice of such finding to be given
to such taxpayer, together with a demand for an immediate
return and immediate payment of the tax.

Amended by R.1979 d.45, effective February 6, 1979.

See: 11 N.JR. 40(d), 11 N.J.R. 150(b).

Statutory References

See N.J.S.A. 54:49-7 as to right of Director to make an arbitrary
assessment should the taxpayer conceal himself or his property, or
abscond.

- 18:7-14.5 Forfeiture of charter; conditions warranting

(a) If a corporation created under any law of this State
shall for two consecutive years fail to pay the State a tax
which has been or shall be assessed against it under the
Corporation Business Tax Act, the charter of such corpora-
tion shall be declared void.
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(b) The Secretary of State may for good cause shown to
him, give further time for the payment of such tax in which
case a certificate shall be filed by the Secretary of State in
the office of the Director, stating the reasons for granting an
extension. ’

] Statutory References
See N.J.S.A. 54:11-1 as to voiding charter of corporation for delin-

quent taxes.
18:7-14.6 Forfeiture of charter; procedure

(a) On or before the first Monday in January of each
year the Director is required to report to the Secretary of

State a list of all corporations which for two -years next .

preceding the report have failed to pay the taxes assessed
against them under the Corporation Business Tax Act.

(b) The Secretary of State shall then issue a proclamation
declaring that the charters of these.corporations are re-
pealed, and :all powers previously - conferred: by .law upon
them are inoperative and void.

Statutory References

See N.J.S.A. 54:11-2 as to duty of Director to report all corporations
who have been for two years delinquent to the Secretary of State for
forfeiture of charter.

18:7-14.7 (Reserved)

Amended by R.1979 d 45, effective February 6 1979.
See: 11 N.J.R..40(d), 11 N.J.R. 150(b).
Amended by R.1988 d.407, effective September 6, 1988
See: 19 NJ.R. 2255(b), 20 N.J.R. 2310(c). ,
Substituted “crime of the fourth degree” for “misdemeanor”.
Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a) 26 N.J.R. 1696(b). :
Section was Actmg under voided charter a cnme of the fourth
degree”.

18:7-14.8 Reinstatement of voided domestic corporation;
conditions warranting

(a) If the charter of a corporation organized under any
law of this State becomes inoperative or void by proclama-
tion of the Governor or the Secretary of State or by
operation of law for nonpayment of taxes, the Secretary of

‘State may, with the advice of the Attorney General, upon
payment by the corporation to the Secretary of State of-

whatever sum in lieu of taxes and penalties as to them may
seem reasonable, but in no case less than the fees required
upon the filing of the original certificate of incorporation,
permit the corporation to be reinstated and entitled to all its
franchise and privileges.

(b) Upon payment the Secretary. of State shall issue his
certificate entitling the corporation to continue -its business
and franchises. : :

Statutory References

See N.J.S.A. 54:11-5-as to right of Secretary of State to reinstate
corporate charter upon payment of delinquent taxes, should he ‘see fit.
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18:7-14.9 Reinstatement of voided domestlc corporation;
procedure

(a) The administrative procedure for reinstatement re-
quires that a voided corporation must file returns without
remittance with the Division of Taxation covering the period -
or periods which have elapsed since the period covered by
the last return filed by it. .

(b) At the same time, an application for reinstatement is
filed with the Attorney General’s office. Upon audit of the
returns, the Division of Taxation advises the Attorney Gen-
eral’s office of the amount due.

Amended by R.1979 d.45, effective February 6, 1979.
See: ‘11 N.JL.R. 40(d), 11 N.J.R. 150(b).

Statutory References

See N.J.S.A. 54:11-5 as to minimum payments taxpayer shall be
required to make in order to have.charter reinstated.

18:7-14.10 Revocation of authority of foreign corperation
“to.do business in New Jersey

(a) In the event of failure or neglect of any taxpayer
which is a foreign corporation to pay the tax imposed by the
Corporation Business Tax Act on or before the first day of
December in each year.

1. ‘Immediate notice thereof may be given by the
Director to the Secretary of State;

2. . The Secretary shall revoke the certificate of author-
ity of said corporatlon to do business in the State of New
Jersey.

3. Notice of revocation shall be given by the Secretary
of State to the corporation affected;

4. Thereafter that corporation, so far as the further
transaction of business in the State of New Jersey is
concerned, shall be in the same condition as if no certifi-
cate of authority had ever been issued to it by the
Secretary of State.

(b) Remedies provided by the Act for the collection of
the tax and interest and penalties shall remain unimpaired.

Statutory References

‘See N.J.S.A. 54:10A-21 as to revocation of certificate of authority to

" do business of a foreign corporation to pay tax under the Act.

18:7-14.1t New certificate of authority for a foreign
corporation

(a). After the revocation of a certificate of authority of a
foreign corporation for nonpayment of tax, no new certifi-
cate shall be issued by the Secretary of State to the default-
ing corporation until all assessments imposed under the Act
and remaining unpaid, together with penalties, interest and
any costs that may have been accrued have been paid..

‘Supp. 10-4-04



18:7-14.11

DEPT. OF TREASURY—TAXATION

~ (b) It is important ‘to note that the certificate of the

Director, evidencing payment of all taxes, interest and pen-
alties, is a prerequisite to obtammg a new certificate of
authorlty

Statutory References

- 'See N.J.S.A. 54:10A-2] as to authority of Secretary of State to issue
new certifi cate upon payment of ‘delinquent taxes by foreign corpora-
tion.

-"18:7-14.12 Personal liability of 6ﬂ'icers or directors for
unpaid taxes

(a) Any officer or director of any corporation who shall

be instrumental in the following corporate violations shall be

- personally liable for payment of that corporation’s unpaid
taxes, fees, penalties and interest:

1. Violating N.J.S.A. 54:50-13 (which provides for the

payment of all State taxes including the Corporation
Business Tax, as well as fees, interest and penalties prior
to merger, consolidation, dissolution or partial or com-
plete liquidation), or

2. ' Filing any certification under N.J.S.A. 54:50-15¢.(2)

" (which represents that the corporation making certain

undertakings has a net worth ten times the amount of

certain taxes paid by another corporation) which is mate-
rially false.

(b) The amount of such personal liability shall be recov-
erable by the State in any court of competent jurisdiction
and the Director shall have such additional remedies for the
enforcement and collection of such personal habxhty as may
be available under any law of this State.

Amended by R.1985 d.383, effective August 5, 1985.
See: 17 N.J.R. 1252(b), 17 N.J.R. 1909(a).

(a)1 and (a)2 added.
Amended by R.1994 d.186, effective April 18, 1994,
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See N.IS.A. 54:50-18 as to conditions creating personal llablllty of
corporation officials for unpaid taxeq

18:7-14.13 through 18:7-14.16 (Reserved)

Repealed by R.1988 d.407, effective September 6, 1988.
See: 19 N.LR. 2255(b), 20 N.J.R. 2310(c).

Sections repealed 14.13 Criminal penalties for failure to file; filing of
false or fraudulent return; 14,14 False swearing; 14.15 Certain offenses
deemed occurring 'in Director’s office;. Prima Facie evidence; and
14.16 False or fraudulent books, records or accounts,

. 18:7-14.17 Tax Cleai'ance Certificate

(a) This section describes certain actions -and certain
transactions by -corporations which require the prior issu-
ance of a Tax Clearance Certificate by the Director of the
Division of Taxation as evidence that all State taxes, penal-
ties, interest and fees have been paid or provided for in
order to avoid a transferee llablhty to -certain. officers and
directors.

Supp. 10-4-04

(b) The following words and terms, when used in this
section, ‘have the following meanings unless the context
clearly indicates otherwise:

“Authorized foreign corporation” means a corporation
holding a general Certificate of Authority to do business in
New Jersey issued by the Secretary of State to the exclusion

of any other authority, license or right derived from any

other source.

“Business entity” means a corporation, partnership or

limited liability company, whether organized under the laws

 of this State or under the laws of any other state of foreign

jurisdiction, which is subject to taxation under any State tax
law.

““Certification” means a writing on behalf of a corporation

making an undertaking executed under oath of its president,

vice president or treasurer which represents that the corpo-
ration making the undertaking has a net worth not less than
ten times the amount of all taxes paid by a corporation
applying for a Tax Clearance Certificate during the last

complete year in which it filed tax returns with the State of .

New Jersey. Net worth, for this purpose, is net worth
defined in the conventional accounting sense determined
consistent with generally accepted accounting principles and
not as defined at Section 4(d) ‘of the Corporation Business
Tax Act nor at N.J.A.C. 18:7-4.1.

“Director” means the Director of the Division of Taxa-
tion.

“Domestic corporation” means a corporation which re-

ceived its charter under any law of the State of New Jersey.

“Foreign corporation” means any corporation other than

a domestic corporation which is subject to taxes. The term
includes entities which are taxable as such, as well as any
entity obligated to withhold personal income taxes or to
collect sales and use tax.

- “Liquidation” means any distribution by a corporation to
its shareholders with respect to its capital stock except
dividend distributions out of retained earnings. -

“Taxes” means all taxes, fees, penalties and interest owing
under any tax law of the State of New Jersey which are
payable to or collectible by the Director.

“Undertaking” means a writing by a domestic corporation
or by an -authorized foreign corporation executed under
another on its behalf by its president, vice president or
treasurer which undertakes, as surety and not as guarantor;
to pay all taxes of a corporation applying for a Tax Clear-
ance Certificate on or before the date such taxes are
payable. Where more than one corporation undertakes to
pay such taxes, it must be jointly and severally undertaken.

7-76
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(c) A corporation may merge under the laws of New
Jersey or any other jurisdiction without applying for a Tax
Clearance Certificate only where the survivor is a domestic
corporation or an authorized foreign corporation.

(d) No corporation may either distribute any of its assets
in dissolution or in partial or complete liquidation; or merge
or consolidate, under the laws of any jurisdiction, into a
foreign corporation which is not ‘an authorized foreign
corporation; and no domestic corporation may dissolve, and
no authorized foreign corporation may. withdraw as an
authorized corporation. (except only where that withdrawal
is affected by its merger or consolidation under the laws of
another state into a domestic corporation or into another
foreign corporatlon which, itself, is an authorized corpora-
tion), unless it shall have applied for and received a Tax
Clearance Certificate from the Director of the Division of
Taxation which is dated not earlier than 45 days prior to the
effective date of the corporate action or transaction de-
scribed. :

(e) No business entity may merge or consolidate into any
other business entity other than a domestic business entity
or a foreign business entity authorized to transact business
in this State, unless the business entity files or causes to be
filed by the Division of Taxation with the Division - of
Revenue a certificate issued by the Director of the Division
of Taxation. dated not earlier than 45 days prior to the
effective date of the business entity action evidencing that
the business entity’s taxes have been paid or provided for.

(f) The Tax Clearance Certificate is issued by the Di-
rector of the Division of Taxation upon application on the
appropriate form to the Division of Revenue, which is
accompamed by a statutory fee of $120.00 ($25.00 applica-
tion fee and $95.00 dissolution withdrawal fee). All fees
related to the application and final dissolution/withdrawal
must be paid with the initial application for tax clearance in
the form of a check or money order payable to “Treasurer,
State of New Jersey.” Failure to complete the tax clearance
procedure will result in the forfeiture of the $120.00 fee.

The Certificate is dated and it voids and becomes a nullity

46 days after that date. The Certificate is evidence that the
corporation business taxes have been paid or provided for
only during the 45-day period succeeding its issue.

(g) The corporation’s tax liability will be deemed ended
as of the date the application is accepted by the Division of
Revenue, as long as the tax clearance. procedure is success-
fully concluded with the Division of Taxation. Although the

business tax liability will end before the issuance of the Tax

Clearance Certificate, any prior tax obligation will remain
payable and must be satisfied before a Tax  Clearance

.Certificate will be issued. If a Tax Clearance Certificate is

not issued, the ‘business tax liability will be reactlvated as if
there was no lapse in subjectivity.

(h) An LLC or other business éntity that has elected to
be taxed as a corporation that is withdrawing from the State
is required to obtain a Tax Clearance Certificate.

(i) A Tax Clearance Certificate may be 1ssued under any
one of three condltlons :

1. Where an amount is deposited or paid on account

which, in the judgement of the Director, is adequate to s

cover estimated taxes up to the date of the relevant
corporation action. The amount which is deemed to be
adequate is described in the instruction sheet accompany-
ing the estimated summary tax return to be filed with the
application; or

2. Where the application is accompanied by a wntten
undertaking and a certification; or

3. Solely in the case where:

i. A domestic corporation intends to dissolve or
where any corporation proposes to distribute any of its
assets in . dissolution or in partial or complete liqui-
dation, and '

ii. The application is accompanied by a written
undertaking by the corporation- or corporations which
either own 50 percent or more of all classes of the
applicant corporation’s capital stock, or are a party
together with the applicant corporation in the type of

- reorganization described at Section 368(a)(1)(C) of the
Federal Internal Revenue Code, and the application is
accompanied by -a legal opinion signed by an attorney
at law of the State of New Jersey who states that he or
she is familiar with the facts of the transaction to the
effect that all of the above requirements are met.

(j) The Director may require as a condition of issuing.any -
Tax Clearance Certificate evidence by affidavit, or by any
means that seems to him or her appropriate, that any
foreign corporation which is not .an" authorized foreign
corporation and which is a party to the transaction causing

-any corporation to seek a Tax Clearance Certificate has,

itself, paid all taxes which it owes.

Example: A foreign corporation which is not subject: to
the corporation business tax or any property tax in New
Jersey may be obligated to withhold personal income taxes
or to remit sales and use tax. Such taxes must be paid
whether or not withheld from employees or charged to

- customers..

(k) The Director may, whenever necessary to properly
reflect the entire net income of any taxpayer determine the -
year or period in which any item of income or deduction
shall be included, without being limited to the method of
accounting employed by the taxpayer.

Example: A foreign corporation sold a piece of property
located in this State at a substantial gain that it has elected
to report on the installment method of accounting for
Federal income tax purposes. Before it has recognized all
of the gain on this sale, it withdraws from the State and
cancels its certificate of authority to do business.

(/) In order properly to reflect the entire net income of
the taxpayer, the Director may include all the unrecognized
gain on the taxpayer’s final return, notwithstanding any
inconsistency in the timing of income for Federal and State
tax purposes.

Supp. 10-4-04
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~ (m) See N.J.A.C. 18:7-14.21 for the streamlined dissolu-

tion or w1thdrawal procedure.

) Repealed by R.1979 d.45, effective February 6 1979.
See: 11 NJ.R. 40(d), 11 N.J.R. 150(b).

New Rule, R.1985 d.383, effective August 5, 1985.

See: 17 N.R. 1252(b), 17 N.J.R. 1909(a).

Amended by R.1988 d.407, effective September 6, 1988.
‘See: 19 NJ.R. 2255(b), 20 N.I.R, 2310(c).

Statutory fee raised-from *$10.00” to “$25.00".
Amended by R.1992 d.231, effective June 1, 1992,
See: 24 N.L.R. 1522(a), 24 N.J.R. 2074(c).

Revised (g); added (h) and (i).
Amended by R.1994 d.186, effective April 18 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Amended by R.2004 d.367, effective October 4, 2004
See: 36 N.IR. 1680(a), 36 N.J.R. 4484(a)

Rewrote the sectlon :

18 7-14.18 Actwns not requiring the prior lssuauce ofa
Tax Clearance Certificate

(a) A corporanon -may merge under the. laws of New

Jersey or any other jurisdiction without applying for a Tax

Clearance Certificate only where the survivor is a domestic
corporation or an authorized foreign corporation. :

(b) A corpoi'ate dissolution before eommencing business

‘may be made without applying for a Tax Clearance Certlfl-' :

cate. pursuant to N.J.S.A. 14A: 12—2(3)

- (c) A dissolution of a corporauon w1thout assets may be
made without applying for a Tax Clearance Certificate
pursuant to N.J.S.A. 14A:12-4.1(3).

(d) See NJ.A. C 18:7-14.21 for the streamlmed dlssolu-
tion or withdrawal procedure

Repealed by R. 1979 d.4s, effectwe February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). .
New Rule, R.1985 d.383, effective August 5, 1985.

_See: 17 N.JLR. 1252(b), 17 N.J.R. 1909(a). -
Amended by R.1989 d.196, effective April 17, ]989
See: 21'NJ.R. 14(a), 21 N.J.R. 1019(b).

Added (b), corporate -dissolution .before commencmg business and -

(c), dissolution of a corporation without assets.
Amended by R.2004 d.367, effective October 4, 2004,
See: 36 N.J.R. 1680(a), 36 NJ.R. 4484(a)

Added (d).

'18:7-14.19 Actions and transactions requiring the prior -

o issuance of a Tax Clearance Certificate in
order to avoid a personal Ilablllty to certain
officers and directors

(a) No corporatnon may either dlsti'ibu'te:any of its assets -

in dissolution or in partial or complete liquidation, or
consolidate with another corporation to form a new corpo-
ration or merge into a foreign corporation which is an
‘unauthorized foreign corporation, and no domestic corpora-
tion may dissolve (except as may be provided by law), and
" no authorized foreign corporation may withdraw its authori-

ty to do business in New Jersey, unless it shall have applied
for and received a Tax Clearance Ceruficate from the

Director of the Division of Taxation. '

Supp. 10-4-04
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(b) See N.J.AC. 18:7-14, 21 for the streamhned dissolu-
tion or wnthdrawal procedure. -

Repealed by R.1979 d .45, effective February 6, l979 s - ’{,\ )
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). . ' T
New Rule, R.1985 d.383, effective August 5, 1985.

See: 17 N.J.R.1252(b), 17 N.J.R. 1909(a). -

'Amended by R.1989 d.196, effective April 17, 1989.
See: 21 N.JR. 14(a), 21 N.JR. 1019(b).

Added “(except as may be provided by law)”.
Amended by R.2004.d.367, effective October 4, 2004.
See: 36 N.L.R. 1680(a), 36 N.J.R. 4484(a). '
Designated paragraph as (a), inserted “of the Division of Taxation”
following “from the Director”; added (b).

18:7;14,20 Forms and instructions régardingvproeedure to-
- obtain a Tax Clearance Certificate

(a) The forms for the closure of operations in New Jersey
may be: '

1. Downloaded from the Division of Revenue website
www.state.nj. us/treasug/revenue/dnssolvewnthdraw htm;

2. Requested by callmg Busmess Servnces at (669)’
292-9292;

3. Obtained by writing to the New Jersey Division of
Revenue, Business quuldauons, PO Box 308, Trenton,
. NJ 08625; or

o4 Obtamed over the counter at the New Jersey Divi-
sion of Revenue, Business Liquidations, 225 West State

Street, 3rd Floor, Trenton, NJ 08608. 7N
(b) The consequences of failing to obtain the Tax Clear- K‘f"//
ance Certificate pursuant to this sectlon are descnbed at '
'NJ.AC, 18:7-14.12. E ‘
(c) See N.J.A.C. 18:7-14.21 for the streamlined dissolu-
tion or withdrawal procedure.
New Rule,’ R 1985.d.383, effective August 5, 1985.
See: 17 N.J.R. 1252(b), 17 N.J.R. 1909(a).
Amended by R.1988 d.407, effective September 6, 1988.
See: 19 N.J.R. 2255(b), 20 N.J.R. 2310(c).
Changed the address.
Amended by R.1989 d.437, effective July 21, 1989
See: 21 N.J.R. 2526(b).
- Address changed. )
‘Amended by R.2004 d.367, effectnve October 4, 2004.
See: 36 N.J.R. 1680(a), 36 N.J.R. 4484(a). -
. Rewrote (a), added (c).
18'7—14.21 Streamlined dlssolutnon or mthdrawal
‘ procedure -
(@) Notwuhstandmg any rule or regulatlon to the con-
‘trary, the streamlined dissolution or withdrawal »pro,cess
begins when a corporation submits all required forms with
proper remittance to: - _
The New Jersey Division of Revenue »
Business Liquidations o e
PO Box 308 - [
. Trenton, NJ 08625 &“ j

Next Page is 7-78.1
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(b) Remittance shall be in the form of a single check or

money order payable to “Treasurer, State of New Jersey” in

the amount of $120.00. This amount represents the formerly
separate $25.00 fee to the New Jersey Division of Taxation
and the $95.00 dissolution fee to the Division of Revenue.
The full payment shall be forfeited if the applicant does not
complete the tax clearance procedure.

(c) The applicant’s tax eligibility will be deemed ended
with the Division of Taxation on the date the application for
dissolution or withdrawal is accepted by the Division of Re-
venue, provided that the tax clearance procedure is success-
fully concluded with the Division of Taxation. Although the
business tax eligibilities end- before the issuance of the Tax
Clearance Certificate, all prior tax obligations remain payable
and must be satisfied before a Tax Clearance Certificate will
be issued. If a Tax Clearance Certificate is not issued, the

business tax eligibilities of the taxpayer will be reactivated as

if there had been no lapse in subjectivity.

(d) The application procedures to mefge or consolidate

corporations or reauthorize a forelgn corporatlon remain un-

changed.

New Rule, R.2004 d.367, effective October 4, 2004.
See: 36 N.J.R. 1680(2), 36 N.J.R. 4484(a).

SUBCHAPTER 15. (RESERVED)

SUBCHAPTER 16 INTERNATIONAL BANKING
FACILITIES

18:7-16.1 Definitions

The following words and termé when used in this sub-

chapter shall have the following meanlngs unless the context .

clearly indicates otherwise. -

“Agreement Corporation” is defined under USCA Title 12,
section 601, et seq. as a national banking association which,
under regulation of the Federal Reserve Board of Governors,
is authorized to establish foreign branches, or branches in
United States dependencies or insular possessions, for the
furtherance of United States foreign commerce, or to invest
not over 10 percent of its capital in United States domestic
corporations which are principally engaged, directly or
through controlled institutions, in international or foreign
banking or banking in United States dependencies or insular
possessions; or to hold stock in banks organized under for-
eign laws, or United States dependencies or insular posses-

sions laws, which banks are not engaged in United States
activity, except incidentally; and to extend credit to such for- -
eign or United States dependencies banks. Agreement Corpo-
rations shall operate under an agreement with the Federal Re- -

serve Board of Governors, and shall furnish information con-

cerning their condition to the Comptroller of the Currency as

well as to the Federal Reserve Board of Governors.

7-78.1

“Edge Corporation” is defined under USCA Title 12, sec-
tion 611, et seq. as a corporation organized to engage in
international or foreign banking or other financial operations,

 or.to engage in such operations in United States dependencies

or insular possessions, either directly or through local in-
stitutions. An Edge Corporation is operated under Federal

~ supervision with sufficiently broad powers to be able to com-

pete effectively with similar foreign-owned institutions, in the
United States or abroad. The Federal Reserve Board of
Governors shall issue regulations to assist an Edge Corpora-

_tion in providing banking and financial services to foster in-
‘ternational trade.

~ “International Banking Facility” means a separate, segre-
gated set of asset and liability accounts, set apart on the books
of a bank, a banking corporation -or other depository. institu-
tion, including a United States bank or agency or foreign
bank; or an Edge or Agreement Corporation as defined be-
low. The separate accounts may include only international
banking facility time deposits, or international banking fa-
cility extensions of credit, as defined below.

If the United States eﬁacts a law, or the Governors of the
Federal Reserve System adopt a regulation changing the defi-
nitions of international banking facility, international banking

“facility time deposits or international banking facility exten-

sions of credit set forth in this rule, the New Jersey Com-
missioner of Banking shall promptly adopt regulations con-
forming these definitions to the revised United States law or
Federal Reserve regulations, and the Banking Commission-

_er’s regulations shall then, under P.L. 1983, c.422, provide

the applicable definitions.

“International Banking Facility Extension of Credit” is a
loan or deposit by an international banking facility to a
deposit account, represented by a promissory note or other
credit arrangement, extended only to a foreign office of
another United States depository, or an Edge or Agreement
Corporation or foreign office of a foreign bank, or another
office of the international bankmg facility, another interna- -
tional banking facility, or an institution exempt from Federal
interest rate limitations, or a foreign resident, or a foreign
branch or affiliate controlled by a domestic corporation. The
funds must be used only to finance the foreign operations of
the borrower or its foreign affiliates.

“International Banking Facility Time Deposn” is defined,
in (United States Federal) 12 CFR 204.8(2)(2). It is a deposit

or Federal obligation represented by a promissory note or
other obligation or instrument, not in negotiable or bearer .

form. The deposit must remain in the depository at least over
night, and be issued to either an office outside of the United
States of another depository, or an office of an Edge or
Agreement Corporation, or a foreign office of a foreign bank,
or any office anywhere of the establishing international bank-
ing facility, or of another international banking facility, or an
institution exempt from Federal interest rate limitations. The
obligation must be payable no sooner than two business days
later, and must represent funds deposited to the credit of a

Supp. 6-20-11
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foreign resident, or a foreign branch or affiliate of a domestic
corporation. The funds must be used for foreign operations of
the depositor or its foreign affiliate, and deposits or withdraw-
als must be at least $100,000.00, except when closing an ac-
count.

18:7-16.2 (Reserved)

Repealed by R.1994 d.186, effective April 18 1994.

See: 26 N.J.R. 761(a), 26 NJR. 1696(b). ‘
Section was “International Banking Facﬂltles computatlon of entire

net worth”. : :

18:7-16.3 . International Bankiug Facilities: cbmputation
of entire net income

For computation of entire net income, see N J.A.C. 18:7-
5.2(a)2vii.

Administrative correction.
See: 32 NJR. 717(a).

18:7-16.4 International Banking Facilities: business
allocation factor :

Regarding the ‘business allocatlon factor, - see NJ. AC
18:7-8.16. : :

Administrative correction.
See: 32 N.J.R. 717(a).

18:7-16.5 (Reserved)

Repealed by R.1994 d.186, effective April 18, 1994
See: 26 NJ.R. 761(a), 26 N.J.R. 1696(b). -
Section was “Phasing in International Bankmg F: acﬂlty tax changes

SUBCHAPTER 17. PARTNERSHIPS
18:7-17.1 Definitions
'The following words and terms, bw’he‘n used in this sub-

v chapter, shall have the following meanings, unless the context
clearly indicates otherwise. :

“Nonresident corporate partner” means a partner that is not
an individual,. estate or trust subject to taxation pursuant to
the New Jersey Gross Income Tax Act, N.J.S.A. 54A:1-1 et
seq. Nonresident corporate partners include:

1. Entities that are classified as partierships for Federal

income tax purposes;

2. Entities that are classified as corporatlons for Federal
income tax purposes that:

i. Arenot corporations exempt from tax pursuant to
N.JS.A. 54:10A-3; or :

ii. Do not maintain a regular place of business, as

defined in N.J.A.C. 18:7-7.2, in New Jersey.

> Supp. 6-20-11
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“Nonresident noncorporate partner’” means an individual,
an estate, or a trust subject to taxation pursuant to the New
Jersey Gross Income Tax Act, N.J.S.A. 54A:1-1 et seq., that
is not a resident taxpayer or a resident estate or trust under
that Act.

“Partner” means an owner of an interest in the partnership,
in whatever manner that owner and ownershlp 1nterest are
designated..

18:7-17.2 Subjectivity

(a) For privilege periods beginning on or after January -1,
2002, a partnership, including any entity that is classified as a
partnership- for Federal income tax purposes, and regulations
of any election under IRC 761, except a qualified investment
partnership as defined herein (see N.J.A.C. 18:7-1.21) and ex-
cept a partnership listed on a United States national stock ex-
change, shall file a return on a form prescribed by the director
and remit tax under these rules

) Entrtles that meet the requirements of N. J S.A. 54A:5-
8(c) are commonly referred to as “hedge funds.” Income re-
ceived by a nonresident individual, estate or trust from a
“hedge fund” is exempt from tax under the New J ersey gross

‘income tax because it is not deemed to be carrymg on from a

trade or business.

‘1. In those situations in which partnerships do not meet
the definition of qualified investment partnerships in
N.J.S.A. 54:10A-4(r) (which would automatically exempt
them from partnership payments under N.J.S.A. 54:10A-
15.11a), and if all of the income derived from-the hedge
fund partnership by the partners is not subject to New Jer-
sey gross income tax, the partnership is not required to
remit a payment of tax on behalf of its nonresident, non-
corporate partners, since the income to the nonresidents is
not considered subj ect to tax in New J ersey.

(c) P.L. 2001, c.136, applies to privilege periods beginning

on and after January 1, 2001 and before January 1, 2002.

~ Amended by R.2003.d.370, effective September- 15,2003. . -

See: 35 NJ.R. 1573'(a), 35 NJ.R. 4310(a).
In(b)1, amended the N.J.S.A. reference.
18:7-17.3 Due date for return

The return and payment of tax shall be due on or before the
15th day of the fourth month succeeding the close of the
privilege perlod
18:7-17.4 Extension of time to file returns

No extension will be granted unless the request is made on

Partnership Tentative Return and Application for Extension

of Time to File Form PART-200T and the form is actually
received by the Division or is postmarked on or before the

due date of the return. (See N.J.A.C. 18:7-11.12 for additional
standards for extension of time to file.)

Next Page is 7-83
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18:7-17.8

18:7-17.5 Calcuiation of tax
() The tax shall be the total of:

1. The share of entire net income of the partnership for
that privilege period of all nonresident noncorporate part-
ners multiplied by an allocation factor determined pursuant
to corporation business tax principles under N.J.S.A.
54:10A-6 and using the partnership’s allocation fractions
and multiplied by the tax rate of .0637; plus

2.. The share of entire net income of the partnership for
that privilege period of all nonresident corporate ‘partners
multiplied by an allocation factor determined pursuant to
corporation business tax principles under N.J.S.A. 54:10A-
6 and using the partnership’s allocation fractions and multi-
plied by the tax rate of .09.

Example: If a partnership is the owner of a partn’ership
interest, then tax payment is required at the rate of nine
percent for that interest because a partnership is deﬁned as a

“nonresident corporate partner.”

3. As used in this subsection, the term “entire net in-
come” as applied to partnerships means distributive share
of partnership income for Federal purposes plus tax exempt
interest income as shown on the Federal K-1.

(b) A partnership shall not claim eredit or take into account
estimated tax payments made by nonresident partners in
determining how much tax to pay on behalf of any corporate
partner.

(c) A partnership must have a regular place of business as
defined under N,J.A.C. 18:7-7.2 outside the State of New
Jersey in order to allocate a portion of its income outside New
Jersey. For purposes of this subchap_ter,“each regular place of
business of a partnership which is unitary with a corporate
partner who is filing a return in this State is to be treated as a
regular place of business of the corporate partner. See
N.J.A.C. 18:7-17.8(d).

18:7-17.6 Credit or refund

(a) As of the date the Division receives the payment, the
amount of tax paid by a partnership pursuant to N.J.A,C.
18:7-17.5 -shall ‘be credited to accounts of its nonresident
partners in proportlon to each nonresident partner’s share of

- allocated entire net income and the rate for that partner class

set forth in N.J.A.C. 18:7-17.5.

(b) Each payment amount tcredlted will be deemed to have
been paid by the respectrve partner for the privilege period of
the partner. - .

(c) A nonresrdent noncorporate partner and a nonresident
corporate partner may claim a credit on their .own New Jersey
return for the amount of tax allocated to them by the partner-
ship. Any excess tax- payment_s may be refunded to the p_art-
ner.

(d) Smce partners may wish to clalm a credit or refund for
tax payments made on their behalf by a partnershlp, there
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may be an advantage if certain partnerships issue NJ-K1’s as
soon as possible after the close of the tax period.

(e) Example: A partnership has a fiscal year ending on
January 31. The partnership tax payment on behalf of foreign
partners is due May 15. The amount of payment on behalf of
partners will not be credited to the accounts of partners until
the date received by the Division.

1. Accordingly a calendar year partner, whose first
quarter estimated payment is due April 15 cannot take a
credit against its April 15 estimated payment, for the part-
nership’s May 15 tax payment which has not yet been
received by the Division.

(f) Payments remitted on unauthorized or improperly pre-
pared returns will be credited on the date the Division is able
propetly to post the payment.

18:7-17.7 Estlmated return

A parl:nershlp that is not a quahﬁed investment partnership
or an investment club and that is not listed on a United States
national stock exchange shall be required to make instaliment
payments of tax. For privilege periods beginning on January
1, 2007 and thereafter, those partnerships that are required to
make tax payments pursuant to’' N.J.S.A. 54:10A-15.11a.(1)
shall make installment payments of 25 percent of that tax on
or before the 15th day of each of the fourth month, sixth
month and ninth- month of the privilege period and on or
before the 15th day of the first month succeeding the close of
the privilege period. A partnership required to make such
payments shall be deemed to make them subject to the
provisions of N.J.S.A. 54:10A-15.4 and shall be liable for any
addltlon to tax provided thereunder

Repeal and New Rule, R.2007 d.284, effective September 4, 2007.
See: 39 N.JR. 844(a), 39 N.J.R. 3780(b)
Section was “Estimated return”.

18:7-17.8 Certain corporate partners; exemption form

(a) In order for a nonresident corporate partner to establish
that the partnershlp is not requlred to pay tax on its behalf, the
partner must file annually with the partnership a statement
making its claim for exemption. The claim shall'‘be on a form
specified by the Director. It must be filed annually and must
be received by the partnershlp on or before the 15th day of
the fourth month succeeding the close of the privilege period,
or on or before the filing date of the return, if that occurs
earlier.

(b) If a partnershrp erroneously makes a tax payment to the
State on behalf of an entity that is exempt, the exempt entity
must establish that the money has actually been paid to the
State by the partnershlp, and the ‘entity is actually exempt, in
order to quahfy for a refund ﬁ‘om the State.

-(c) If a New Jersey S corporatlon, that does not have a
place of business in New Jersey is a partner ina partnershlp,
tax payment is made on its behalf at the nine percent rate,

: _Supp. 10-15-12
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since it does not have a regular place of business in New
Jersey.

(d) For purposes of this subchapter, each regular place of
business of a partnership which is unitary with a corporate
partner is to be treated as a regular place of business of the
corporate partner. See N.J.A.C. 18:7-7.6(g) and (h)1.

(e) Ifa partner in a partnership is a qualified IRC 501(c)(3)
charity, or any retirement plan approved by the Internal
Revenue Service, it may file the form 1065E with the

 partnership to relieve the partnership from making a payment

measured by its share. At present, New Jersey does not

impose a tax on unrelated business income.

Example. A New Jerse,y general partnership has a unitary
relationship under the criteria set forth at N.J.A.C. 18:7-
7.6(g)3 with a corporate partner located in Illinois. As a result
of this relationship the corporate partner is considered to have
a regular place of business in the State and is not a “non-
resident corporate partner.” Such partner may file a 1065E
with the partnership so that no tax payments will be made by
the partnership on its behalf.

Amended by R.2003 d.370, effective September 15, 2003,
See: 35 N.J.R., 1573(a), 35 N.J,R. 4310(a).

Added (¢) and (f). -

Amended by R.2007 d.284, effective September 4, 2007.
See: 39 N.J.R. 844(a), 39 N.J.R. 3780(h).

In (e), inserted “or any retirement plan approved by the Internal
Revenue Service,”; and deleted (f). .

18:7-17.9  Allocation of tax for partners that are
corporations

-Separate accounting apportionment shall be used if a cor-
porate partner and partnership are not in a unitary relationship
in which the apportioned income of the partnership and part-
- ner (excluding the partner’s distributive share) are added
together When a corporation and a partnership are in a
unitary relationship, then a blended or combined allocation
factor should be used. It is derived by adding the partnership
and corporation allocation fractions together and applymg the
combined factor to the corporation’s entire net income
mcludmg its distributive share of the partnership’s income
(see N.J.A, C. 18:7-7. 6(g))

18:7-17.10 . Electronig filing

(a) A partnership subject to the provisions of the cor-
poration business tax shall file its return and make payment of
its liability by electronic means, if it has 10 or more partners,
provided that the return is not prepared by a paid tax preparer.
Payments of partnership liabilities and fees along with the
submission of payment-related returns, such as the Partner-
ship Return Voucher (Form Part-100) and the Partnership
Tentative Return and Application for Extension of Time to
File (Form Part 200-T), by a partnership subject to the
provisions of the corporation business tax with more than 10
partners shall be made electronically.

(b) A paid tax preparer who prepares returns for partner-
ships subject to the provisions of the corporation business tax

Supp. 10-15-12 |

shall file all of the partnership returns prepared by that pre-
parer, durmg the tax year as instructed by the partners of the
partnership, by electronic means. Payments of-the partnership

liabilities and fees along with the submission of payment-
+ related returns, such as the Partnership Return Voucher (Form

Part-100) and the Partnership Tentative Return and Ap-

plication for Extension of Time to File (Form Part 200-T),

either by the partners or by a paid tax practitioner as
instructed by the partners of the partnershlp shall - be made
electronically.

Amended by R.2011 d.171, effective June 20, 2011.
See: 43 N.J.R.-385(a), 43 N.J.R. 1431(a). .
Inserted designation (a); rewrote (a); and added (b).

© Amended by R.2012 d.177, effective October 15, 2012.

See: 44 N.J.R. 1875(a), 44'N.J.R. 2379(b).
In (a) and (b), inserted “and fees™; and in (a), inserted “‘subject to the
provisions of the corporation business tax”.

SUBCHAPTER 18. ALTERNATIVE MINIMUM

ASSESSMENT
18:7-18.1

The following words and terms, when used in this subchap-
ter, shall have the following meamngs unless the context
clearly indicates otherwise.

Definitions

“Affiliated group” means a group of corporatrons defined
as an affiliated group by section 1504 of the Federal Internal
Revenue Code of 1986, 26 U.S.C. § 1504, or any successor
Federal law, that files a consolidated Federal income tax
return for the privilege period pursuant to sections 1501

‘through 1504 of the Federal Internal Revenue Code of 1986.

“Cost of goods sold” means the cost of goods sold calcu-
lated pursuant to the same method used by the taxpayer for

the purpose of computing its Federal income tax (including,
for example, and without limitation, IRC Section 263A)
multiplied at the taxpayer’s election by either the allocation

-factor computed pursuant to N.J.S.A. 54:10A-6 or the receipts

fraction of the allocation. factor (c.f. N.J.A.C. 18:7-10.1
regarding discretionary adjustments of the allocation factor
by the Director). In a particular case, the Director may use
another input or expenditure that is necessary to measure
equally the business activity of the taxl)aayer.

“Key corporation” means a single member within an af-
filiated group designated by the group to act as a “clearmg-
house” for adjustments to members of the group. For privi-
lege periods commencing after June 30, 2006, key corpora-
tions are not permitted for reporting any other tax purposes in
New Jersey v

“Member of an affiliated group” means a taxpayer that is
part of an affi llated group.

“New Jersey gross profits” means New Jersey gross re-
ceipts reduced by returns and allowances attributable to New
Jersey gross recelpts less the cost of goods sold.
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“New Jersey gross receipts”

accrual basis according to the method of accountmg used in
the computatlon of its net income for Federal ta
arising during the anllege period from:

1. Sales of its tangible personal property located withim
this State at the time of the receipt of or appropriation tov _
the orders where shlpments are made to points within thlS‘

State;

2. Sales of tangible personal property located Withotlt
the State at the time of the receipt of or appropriation to the
order where shipment is made to points within the State;

3. Services performed within the State;

4. Rentals from property situated, and royalties from
the use of patents or copyrights, within the State; and

5. All other business receipts earned within the State.

Dividends are included in New Jersey gross receipts when

the recipient’s commercial domicile is in New Jersey.

Amended by R.2003 d.370, effective September 15, 2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
In “New Jersey gross receipts”, inserted “Dividends are included in

New Jersey gross receipts when the recipient’s commerclal domlcrle is-

in New Jersey” following 5.
Amended by R.2009 d.384, effective December 21, 2009
See: 41 N.J.R. 3401(a), 41 NJ.R. 4825(a). ‘
In the introductory paragraph, inserted “following” preceding
meamngs in definition “Key corporation”, inserted the last sentence;
and in paragraph 2 of definition “New Jersey gross. recerpts” substltuted
“tangible” for “intangible”.

18:7—18.2V Alternative minimum assessment

(aj For privilege period beginning on or after January 1,

2002, all New Jersey taxpayers except those enumerated in -

NJ.A.C. -18:7-18.3, are required to pay a New Jersey
Corporation Business Tax computed under N.J.S.A. 54:10A-5
or the alternative minimum assessment, computed under
N.J.S.A. 54:10A-5a, whichever is greater. There are two
methods of determining the alternative minimum assessment.
One is based on New Jersey Gross Receipts, and the other is
based upon New Jersey Gross Profits.

(b) For privilege periods beginning on and after July 1,
2006, the alternative minimum assessment shall be $0.00
except for corporations exempt from the corporation business
tax on net income by virtue of the application of 15 U.S.C. §§
381 et seq. (P.L. 86-272). For such taxpayers, the alternative
minimum assessment shall continue to be computed.-

(c) For privilege periods beginning on and after January 1,
2007, a taxpayer exempt from the corporation business tax on
net income by virtue of the application of 15 U.S.C. §§ 381 et
seq. (P.L. 86-272) that files a consent to jurisdiction of the
State to impose and pay the tax pursuant to N.J.S.A. 54:10A-
5 shall have an alternative minimum assessment of $0.00.
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means the"'r-ecelpts ‘of the
taxpayer for the privilege period, computed on the cash: or. '

‘18:7—18.4, _

k18 i7-18. 3 ‘Taxpayers not subject to the alternatlve

mlmmum assessment

(a) Crrporatlons ‘that are -subject to tax under NJ SA
54 IOA-S'but that are not subject to the alternative. mrmmum
assessment are:

1. New Jersey S corporations;
2. Investment companies;

3. Professional corporations organized pursuant to
N.J.S.A. 14A:17-1 et seq. or a similar corporation for profit
organized to render professional services under the laws of
another state; or

4. A person operating as a cooperative under 26 U.S.C.
§§ 1381 et seq.
18:7-18.4 Calculatlon of the Alternatlve Mmlmum

Assessment

(a) The computation of the Alternative Minimum Assess-

‘ment (AMA) based upon New Jersey . gross profits is

calculated as follows:

1. If New Jersey gross profits are:

i.  $1,000,000 or less the AMA based on gross
. profits is zero;

ii. Greater than $1,000,000, but not over
$10,000,000, the AMA 1is .0025 times the gross profits in
excess of $1,000,000, multiplied by the AMA exclusion
rate of 1.11111; ~

iii.  Greater than $10,000, 0004 but not over
$15,000,000, the AMA is the gross profits multiplied by

.0035;

iv. Greater than $15, 000 000, but not over
$25,000,000, the AMA is the gross proﬁts multiplied by
.006;

v. Greater than $25,000,000, but not over

$37,500,000, the AMA is the gross profits multiplied by
.007; or

Vi, Greater than $37,500,000, the AMA is the gross
profits multiplied by .008.

(b) The computation of the AMA based upon gross
receipts is calculated as follows:

1. IfNew Jersey gross receipts are:

i. ' $2,000,000 or less, the AMA based on gross
receipts is zero;

ii.- Greater than $2,000,000, but not over
$20,000,000, the AMA is .00125 times the gross receipts
in excess of $2,000,000, multiplied by the AMA
exclusionrate of 1.11111; .

Supp. 12-21-09
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ili. Greater than $20,000,000, but not over
$30,000,000, the AMA is the gross receipts multiplied
by .00175;

iv. Greater than $30,000,000, but - not over
$50,000,000, the AMA is the gross receipts multiplied
by .003;

v. Greater than $50,000,000, but not over
$75,000,000, the AMA is the gross receipts multiplied
by .0035; or

vi. Greater than $75,000,000, the AMA is the gross
receipts multiplied by .004.

(c) For the first privilege period that the taxpayer pays the
Alternative Minimum Assessment, the taxpayer may select a
computation method for the Alternative Minimum
Assessment, based either on gross profits or gross receipts.
Once selected, that method must be employed for that
privilege period, and for the next succeeding four privilege
periods. ‘

(d) The maximum Alternative Minimum Assessment for
an individual corporation for a privilege period is $5,000,000.
For an affiliated group of corporations, the maximum
Alternative Minimum Assessment is $20,000,000. If the
$20,000,000 threshold is claimed by an affiliated group, the
group must name a key corporation to act as a clearinghouse
for adjustments to members of the group.

1. An affiliated group’s AMA tax cannot be more than
$20,000,000 less its CBT liability. Form 401 assists
taxpayers in calculating the AMA threshold limit. Form
401, Column C, reflects the CBT liability of each
corporation in the affiliated group, including the designated
key corporation. Form 401, Column D, reflects the amount
of AMA that each corporation in the group would be liable
for in excess of its CBT liability. The total CBT liability is
subtracted from $20,000,000. The resulting amount, if
greater than zero, is the total AMA payable by the
designated key corporation. Accordingly, if the amount is
zero or less, all corporations are relieved of paying any

AMA. :

‘2. However, if for some reason an affiliated group does
not elect to include one of its affiliate corporations on Form
401, even though it is part of the affiliated group, then the
AMA cap for that corporation must be calculated
separately and that corporation will not be considered in
calculating the AMA cap for the group listed on Form 401.
The AMA calculation for members of the group may be
computed using either the gross receipts or the gross profits
method.

3. If it wishes to do so, a group can change the key
corporation each year to allow a different entity to pay the
AMA on behalf of the group so that such entity will be due
the credit for excess AMA payments in 2007 when the
credit against CBT is calculated.

4. Examples:

Example 1. An affiliated group has 10 corporations.
The total CBT liability of the group is $23 million.
Therefore, there would be no AMA liability because the
CBT liability is more than the cap of $20 million.

- Example 2. An affiliated group has 10 corporations. The
total CBT liability of the group is $7 million, of which the
"key corporation’s CBT liability is $1 million. When the
group calculates its AMA liability, the group discovers that
its total AMA liability is $50 million of which $43 million
is in excess of its CBT liability of $7 million. However,
because of the $20 million cap and its reduction in the cap
for CBT payments, the group’s AMA liability cannot be
more than $13 million ($20 million less the group’s CBT
liability. of $7 million). The total tax, paid by the key
corporation, for itself and the members of the group that
are listed on Form 401 is $14 million. This is made up of
its $1 million in key corporation’s CBT liability plus the
$13 million AMA. The key corporation would reflect its
own CBT liability on line 13 of CBT-100, page 1 and the
$13 million key corporation AMA payment on line 17 of
CBT-100, page 1. Each of the other members of the group
would list its own CBT liability on line 13 of CBT-100,
page 1 of its own return. The total amount of CBT liability

“shown on the returns of the other members of the group is
$6 million.

Example 3. An affiliated group has 10 corporations. The
total CBT liability of the group is $7 million, of which the
key corporation’s CBT liability is $1 million. If the group’s
excess AMA had been $9 million instead of $43 million (as
in Example 2) the key corporation would be liable for $9
million AMA since the $20 million cap was not reached.
The total tax, paid by the key corporation, for itself and the
members of the group that are listed on Form 401, is $10

million. This is made up of its $1 million in key

corporation’s CBT liability plus the $9 million AMA. The
key corporation would reflect its own CBT liability on line
13 of CBT-100, page 1 and the $9 million key corporation
AMA payment on line 17 of CBT-100, page 1. Each of the
other members of the group would list its- own CBT
liability on line 13 of CBT-100, page 1 of its own return.
The total amount of CBT liability shown on the returns of
the other members of the group is $6 million. »

(e) If a taxpayer has a short period return, the thresholds
and caps are prorated. For example, a taxpayer whose

-privilege period is six months shall become subject to tax

under the gross profits method when gross profits are
$500,000 or greater and under the gross receipts method
when gross receipts are $1,000,000 or more. Similarly, for an
individual corporation having a six month privilege period,
the maximum alternative minimum tax shall be $2,500,000 or
for an affiliated group of corporations $10,000,000.

Amended by R.2003 d.370, effective September 15, 2003.
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a).
In (d), added 1 through 4.

Supp. 12-21-09 7-86
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18:7-19.2

18:7-18.5 Alternative Minimum Assessment credits

(a) If the Alternative Minimum Assessment (AMA) for a
taxpayer exceeds the amount of tax computed under N.J.S.A.
54:10A-5 for a privilege period, that excess amount shall be
permitted to the taxpayer as a credit unless such taxpayer is
also entitled to a credit pursuant to N.J.S.A. 54:10A-5b (for
certain air carriers pursuant to 49 U.S.C. § 40102).

(b) The credit may be carried forward to subsequent privi-
lege periods, including periods when the Alternative Mini-
mum Assessment is no longer applicable, during which the
tax pursuant to N.J.S.A. 54:10A-5 exceeds the Alternative
Minimum Assessment provided that: .

1. The credit applied shall not reduce the amount of tax
otherwise due to an amount less than the alternative mini-
mum assessment for that period;

2. The credit applied shall not reduce the amount of tax
otherwise due by more than 50 percént; and

3. The credit applied shall not reduce the amount of tax
otherwise due below the statutory minimum set forth in
N.J.S.A. 54:10A-5(e).

(c) If a corporation having AMA carryforward credits is
liquidated or merged into another corporation, the carryfor-
ward credits are lost to the corporation that does not survive
such reorganization.

18:7-18.6  Gross receipts calculation; agency businesses

(a) Under the applicable accounting principles for severali

industries, cash flow relating to the underlying product is not
considered a receipt of the taxpayer. Using this approach, a
taxpayer in such a business may report as its gross receipts
for Federal purposes fees it receives from its customers. This
methodology enables certain high volume, low margin in-
dustries to achieve an accurate reflection of their tax liability
when calculating the AMA.

1. For example, a professional employer organization
(PEO), which serves as a co-employer with its customers,
may use this “agency approach” in calculating its New Jer-
sey gross receipts. Using that approach, the PEO may re-
port as its gross receipts for Federal purposes the admin-
istrative fees it receives from its customers. The customers’
payments of the fixed obligations and costs relating to the
employees, such as wages, taxes and benefits, are then
reported as reimbursed expenses, namely, direct expenses
without profit or indirect cost reimbursement.

2. This approach is also applicable to other entities
such as real estate and insurance agencies, where cash flow
relating to the underlying product is not considered a re-
ceipt of the taxpayer.
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SUBCHAPTER 19. FILING FEE PAYMENTS BY
PROFESSIONAL CORPORATIONS

18:7-19.1 Definitions

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the context
clearly indicates otherwise.

“Licensed professional” means, and is limited to, persons
rendering professional services in the following professional
capacities: certified public accountants, architects, optome-
trists, professional engineers, land surveyors, land planners,
chiropractors, physical therapists, registered professional
nurses, dentists, osteopaths, physicians and surgeons, doctors
of medicine, doctors of dentistry, podiatrists, chiropodists,
veterinarians and, subject to the Rules of the Supreme Court,
attorneys-at-law.

“Professional corporation” means a corporation which is
organized under The Professional Service Corporation Act,
N.J.S.A. 14A:17-1 et seq., or a similar act of another state for
the purpose of rendering the same or closely allied pro-
fessional service as its shareholders, each of whom must be

_ licensed or otherwise legally authorized within the State to

render such professional service.

18:7-19.2 Payment of filing fee

(a) For privilege periods beginning on or after January 1,
2002, each professional corporation filing a corporation busi-
ness tax return that has more than two licensed professionals
shall make a payment of a filing fee of $150.00 for each
licensed professional of the corporation, provided that the
payment shall not exceed $250,000.

(b) If a professional corporation includes non-resident pro-
fessionals, some of whom have physical nexus with New
Jersey and some of whom do not, then an apportionment
methodology for the professional corporation filing fee may
be used, provided that the professional corporation has an
office outside New Jersey.

(c) The total apportioned professional corporation fee is
equal to the sum of: '

1." The number of resident professionals multiplied by
$150.00; plus ‘

2. The number of nonresident professionals with phys-
ical nexus to New Jersey multiplied by $150.00; plus

3. The number of nonresident professionals without
physical nexus to New Jersey multiplied by $150.00, and
the resulting product multiplied by the corporate allocation
factor of the professional corporation.

Supp. 12-21-09
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(d) Example: A professional corporation has an office in

v Washington, D.C. It has 100 professionals in-that office.

Three of the attorneys travel from Washington to Newark,

N.J. for a trial. As the result of their legal work in New

Jersey, the firm receives a $1,000,000 legal fee. The profes-
sional corporation’s New Jersey allocation factor for 2002 is
0 property, 0 payroll, $1,000,000 New Jersey receipts over
$10,000,000 receipts everywhere which equals

0+0+1+1

+4=0.05.
10 10 o

The professional corporation fee is calculated as follows:
0 Resident profeséionals = 0

Three nonresident professionals with physical nexus to
New Jersey:

~ 3x$150.00 = $450.00
97 nonresident professionals without physical nexus
97 x $150.00 = $14,500 '
14,550 x 0.05 = $727.50 -

total of 0 + $450 + $727.50 = $1,177.50 total professional
fee of the corporatlon for 2002.

(e) In calculating the number of licensed professionals of
the corporation, a quarterly average is used. All professionals
of the corporation ‘are counted, regardless of the nature of
their relationship to the corporation. They are included
whether they are shareholders, employees, or owners and
regardless of the nature of the licensed professmn that they
practice.

Example 1: A law firm has eight partners and 16 associ-
ates. It also employs one registered nurse and two certified
public accountants. Since the firm has 27 licensed profession-
als, its professional fee payment is $4,050 (27 x $150.00) plus
an installment payment of $2,025 (50 percent of ‘$4,050)
creditable against the succeeding year’s payment.

Example 2: A nursing home which is a professional corpo-
“ration has 10 physicians and 10 licensed registered nurses,
half of which are nonresidents which have no physical nexus
in New Jersey. The professional corporation has a New Jersey
business allocation factor of 50 percent. The professional fee

payment is $2,250 ((5 + 5) x $150.00 plus ((5 + 5) x $150.00) .
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X 50 percent) plus an mstallment payment of $1,125 (50 per-

cent of $2,250).

(f) In the event of a period shorter than a year, the fee and
fee cap may be prorated by months A fraction of a month is
deemed to be a month.

18:7-19.3 Installment payment

(a) Each professional corporation required to make a pay-
ment of the professional corporation filing fee, shall on or be-

- fore the 15th day of the fourth month of its fiscal year, make

an installment payment of its filing fee for the succeeding
return period. The amount of the installment payment is 50.
percent of the amount required to be paid for the present
ﬁscal year.

(b) The amount of the installment payment shall be cred-
ited against the amount of the filing fee due for the succeed-
ing return period. If the amount exceeds the fee due for the
succeeding return period, the excess shall be credited agalnst
the amount for succeeding return periods.

(c) If a professional corporation dissolves, the‘ corporation
is not required to make a prepayment of the fee for the suc-
ceeding taxable period.
18:7-19.4 Penalty and interest

For purposes of tax administration, the ﬁling fee and in-

stallment payments are subject to the provisions of the State.

Uniform Tax Procedure Law, N.J.S.A. 54:48-1 et seq. Collec-
tion of the filing fee and installment payments shall be en-
forced pursuant to the terms of that Act, including, without

limitation thereto, penalty and interest and cost of collection

provisions.

SUBCHAPTER 20. TREATMENT OF S CORPORATIONS

18:7-20.1 S corporations

- (a) The following words and terms, when used in this sub-
chapter shall have the following meanings:

1. “Federal S corporation” means a corporation making
a valid election under Federal law (section 1361 of the In-
ternal Revenue Code of 1986, 26 U.S.C. § 1361), to be an
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S corporation. For a definition- of “S corporation” as used
in this section, see N.J.A.C. 18:7-1.18.

2. “New Jersey S corporation” means an S corporation

which has made a valid election under N.J.S.A. 54:10A- -
5.22, and which has been an S corporation since such elec-

tion. For a definition of “New Jersey S corporation” see
N.J.A.C. 18:7-1.19. For purposes -of this section, a New
Jersey S corporation also refers to a parent of a New Jersey
Qualified Subchapter S Subsidiary.

3. “S corporation shareholder” means an individual, an
estate, or a trust owning a share(s) in an 'S corporation ex-
cept as provided herein.

(b) A New Jersey S corporation is subject to New Jersey
corporation business tax as provided .under P.L. 2002, c.40
(N.J.S.A. 54:10A-5(c)(2)). S corporation shareholders are
subject to gross income tax, pursuant to N.J.S.A. 54A:5-1 et
seq.

(c) A Federal S corporation must file a New Jersey
Subchapter S Election form (CBT-2553) to elect treatment as
a New Jersey Subchapter S corporation, to treat its subsidiary
as a New Jersey Qualified Subchapter S .Subsidiary (see
N.J.A.C. 18:7-20.2), or to report a change in shareholders.

1. A Federal S corporation may make an election to be
treated as a New Jersey S corporation if it meets all of the
following criteria:

i.  The corporation is or has applied to be an S cor-
poration pursuant to section 1361 of the Federal Internal
Revenue Code;

ii. Each initial shareholder (holding shares on the
day of the election) and the corporation must consent to
the election, and the jurisdictional requirements that pro-
vide New Jersey with the right and jurisdiction to tax
and collect the tax on each shareholder’s pro rata share
of S corporation income. Such right and jurisdiction
shall not be affected by change of a shareholder’s resi-
dency, except as provided in N.J.S.A. 54A:1-1 et seq.;

iii. With respect to nonconsenting shareholders, the
corporation and consenting shareholders consent to the
corporation assuming any tax liabilities of a nonconsent-
ing shareholder as may be required pursuant to N.J.S.A.
54:10A-5.22b;

iv. The beneficiary of a qualified Subchapter S trust
must make an election to be treated as the owner of the
trust so that the trust will be eligible to hold stock, and
the beneficiary will be treated as the stockholder. If the
trust is a shareholder at the time the S corporation elec-
tion is made, the beneficiary’s election may be made on
the New Jersey CBT-2553 or on a separate consent
statement to be attached to the CBT-2553. If the stock is
acquired after the S corporation election is made, the
beneficiary’s election is made on a separate statement;
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v. Those eligible to consent and sign an S election
include:

(1) Adult shareholders who are not under disa-
bility;
(2) A shareholder and, if under disability and not
- a minor, the shareholder’s representative; -

(3) Each pefson having commur_iity interest in
~ stock (or stock income), each tenant in common, joint
tenant or tenant by the entirety; and

(4) An executor or administrator of an estate or
any other fiduciary appointed by a testamentary in-
strument or court having jurisdiction over the estate’s
administration;.

vi. Shareholder elections may- be -made-on form
CBT-2553 or on separate consent statements which may
be attached to form CBT-2553;

vii. For S corporations having shareholders that are
trusts, the trust beneficiaries or trust owners must join in
the filing of the New Jersey CBT-2553. Both the trusts
and the trust beneficiaries and/or owners must sign and
consent to New Jersey’s jurisdiction and right to tax, on
the CBT-2553. (See (c)liii above.)

(1) If an initial shareholder were to transfer stock
to a trust which qualifies as a grantor trust of which
the shareholder is a grantor, a new CBT-2553 shall be
signed and filed by the Trustee in that capacity; and

viii. For an electing small business trust (ESBT) that
is a shareholder of a Federal S corporation seeking to
elect New Jersey S corporation status, shareholder con-
sent must be signed by the trustee of the ESBT.

2. The fully completed and duly executed form CBT-
2553 shall be filed within one-calendar month of the time
at which a Federal S corporation election would be re-
quired. Specifically, it must be filed at any time before the
16th day of the fourth month of the first tax year the

“election is to take effect. If the tax year has 3 1/2 months or

less, and the election is made not later than three months
and 15 days after the first day of the tax year, it shall be
treated as timely made during such year. An election made
by a small business corporation after the 15th day of the

“fourth month but before the end of the tax year is treated as

made for the following year. A small business corporation
is one that is defined in section 1361(b) of the Internal
Revenue Code.

i. "No filing extensions are available.

3. Federal S corporations that have neither made the
election nor have been approved as New Jersey S corpo-
rations, in accordance with N.J.S.A. 54:10A-5.22, N.J.S.A.
54:10A-5.23, and N.J.A.C. 18:7-20.1(c), are subject to the
provisions of the New Jersey Corporation Business Tax
Act, N.J.S.A. 54:10A-1 et seq., and must continue to file
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-the New Jersey Corporation Business Tax Return, Form

CBT-100.

i.  Failure to consent to the initial S corporation
“election will cause the election to be invalid.

ii. If a new shareholder (acquired either existing‘

. shares or shares issued-at a later date subsequent to the -

initial New Jersey S corporation election) fails to sign a
consent statement and objects to New Jersey’s right and
_ jurisdiction to tax, the S corporation is required to fulfill
the tax requirements on behalf of such shareholder as

- stated under N.J.S.A. 54:10A-5.23.

4. Corporations that are void must be reinstated before

~ an S election can be granted. Failure to reinstate by the S
election due date precludes the New Jersey S election from
being effective for that year.

(d) The reportmg requlrements for S corporatlons are as
follows:

1. An S corporation making an election to be treated as

an S corporation.in New Jersey shall file an S corporation

Corporate Business Tax Return (Form CBT-100S) along
' w1th a Schedule NJ-K-1 for each shareholder.

i.  Foreign corporatlons that meet the fihng require-

" ments and whose income is immune from New Jersey

. tax pursuant to Public Law 86-272, 15 U.S.C. § 381 et

~ seq., must obtain and complete Schedule N, Nexus-Im-

- mune Activity Declaration, and remit the minimum tax
with the CBT-100S.

2. For New Jersey Corporation Business Tax purposes,
a Federal S corporation that fails to elect New Jersey S
corporation status, or has not been approved for New Jer-

sey S corporation status files its tax return as a C corpora- °

tion on Form CBT-100 and calculates.its New Jersey allo-
cation factor to determme its net income or loss* allocated
to New Jersey.

‘ (e) If 2 corporation that has elected New Jersey S corpo- .

_ration status loses its Federal S corporation status during the

taxable year, and, therefore, ceases to be a New Jersey S cor-
poration, but continues its corporate existence, the corpora- ..

tion must file a New Jersey S corporation return (CBT-100S)

for the short period ending on the day before the disqualifying

~ event,and a C corporatlon short period return (CBT 100) for
the remainder of the year.

1. The due date for the return for the short perlod is the
15th day of the fourth month after the close of the period.
An automatic six-month extension of time to file the CBT-
1008 is available by making a tentative return and paying

the tentative tax on Form CBT 200 T on or before the due .

" date of the return

~(f) In general, once an electlon is ‘made and accepted a-
corporatlon remains a-New Jersey S corporat1on as long as it .
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is a Federal S corporation unless the election is revoked pur-
suant to N.J.S.A. 54:10A-5.22(d). -

1. To revoke an electlon a letter of revocation 51gned

- by all shareholders holding more than 50 percent of the

outstanding shares of stock on the day of the revocation,

must be filed. A copy of the original election form must
accompany the letter of revocation.

2. SubJect to (f)1 above, an election may be revoked on
or before the last day of the accounting or privilege period
in which the election would otherwise apply.

(® A 'foreign business entity that is not required to be
authorized to transact business in New Jersey in accordance
with N.J.S.A. 14A:13-3 but that wishes to elect a New Jersey
S Corporation status must submit to the Division of Revenue
a completed New Jersey S Corporation Certification form
(Form CBT-2553-Cert), along with a.completed CBT-2553.
A properly executed certification form' affirms that the cor-
poration has not engaged in any activities within New Jersey
that would require the corporation to obtain a Certificate of
Authority as required by N.J.S.A. 14A:13-3.

Amended by R.2007 d.204; effective July 2, 2007.

See: 39 N.J.R. 763(a), 39 N.J.R. 2544(a).
In (c)lvii, deleted “and” from the end; in (c)1viii(1), substituted *;
and” for the period at the end; added (c)lix; and added (g).

Amended by R.2009 d.235, “effective July-20, 2009.

See: 41 N.J.R. 1715(a), 41 N.J.R. 2800(a).

Deleted former (c)lvii; and recodified former (c)lviii and (c)11x as
(c)1vii and (c)1viii.

18:7-20.2 ~ Qualified Subchapter S Sub’sidiaries (QSSS)

(a) The following terms when -used in this subchapter
shall'have the following meanings:

L. ‘fQuallfied Subchapter S Subsrdiaryf’ (QSSS) means
and includes. a domestic corporation which is a wholly..

- owned subsidiary of a Federal S corporation and for which
a valid election has been made by the parent S corporation
to be treated as a QSSS for Federal income tax purposes.

2. “New Jersey Qualified Subchapter S Sub51d1ary ”
(NJ-QSSS). means  and includes a Federally qualified
QSSS, and wholly owned by-a New Jersey S. corporation,
and for which the parent and the New Jersey S corporation
make a valid NJ-QSSS election as set forth in these regu-
lations.

b A Federal S corporation is perrnltted to own a Qual-
ified Subchapter S Subsidiary (QSSS) and effectively to treat
the subsidiary as if it were a division. The assets, liabilities,
and items of income, deduction, and credit flow through to

‘the parent retaining the same character as do the respective
allocation factor attributes of the QSSS which flow through to -

the parent’s property, receipts and payroll factors. =

(c) ‘A New Jersey S corporatlon seeking recognition as a
New Jersey Qualified Subchapter S Sub51d1ary (NJ-QSSS),
must meet the followrng requlrements
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1. An S corporation parent of a QSSS must register as a
New Jersey S corporation, or make a valid election and
consent to jurisdiction pursuant to N.J.S.A. 54:10A-5.22,
N.J.S.A. 54:10A-5.23 and these rules;

2. The parent shareholder must consent to New Jersey
taxation of its QSSS’s income- allocation by filing a CBT-
100S that includes the assets, liabilities, income, and- ex-
penses of the QSSS. The property, receipts, and payroll of
the QSSS must be included in the parent’s allocation fac-
tor. Failure of the parent either to consent or to file a CBT-
100S for any period will result in the denial of NJ-QSSS
status, and the subsidiary will be subjected to taxation in
New Jersey as a C corporation;

3. The New Jersey S corporation electing to be recog-
nized as a QSSS must file a completed and properly- exe-
cuted form CBT-2553 by which its parent New Jersey S
corporation consents to taxation of the QSSS’s income and
calculation of allocation fractions and factor by New Jer-
sey. Form CBT-2553 must be executed by a qualified cor-
porate officer of the New Jersey S corporation and by an
authorized officer of the parent New Jersey S corporation.
Form CBT-2553 must be filed before the 16th day of the
fourth month of the first tax year that the NJ-QSSS election
is to take effect; and

4. Any Federal S corporation that is treated Federally
as a QSSS may be recognized in New Jersey as a NJ-QSSS
provided the conditions of N.J.A.C. 18:7-20.2(c) have been
met.

(d) Regardless of any provision in this section, every qual-
ified NJ-QSSS must file a CBT-100S and pay the applicable
minimum tax. Unless the NJ-QSSS formally dissolves
through the Division of Revenue, it is required to file an-
nually a Corporation Business Tax return, remit the required
tax, and make an annual report to the New Jersey Division of
Revenue. A failure to file a New Jersey Form CBT-2553 con-
taining the corporate parent’s consent to taxation by New
Jersey will result in the denial of New Jersey QSSS status and
will subject the entity to taxation in New Jersey as a C cor-
poration.

(e) A Federal QSSS that elects to be treated as a NJ-QSSS
for New Jersey tax purposes and that has previously filed the
necessary election form (CBT-2553) may request to have the
estimated corporation business tax payments transferred to its
parent corporation’s account for the year in which the New
Jersey QSSS election was made. The NJ-QSSS must submit a
written request, signed by an officer of the NJ-QSSS, together
with a copy of the New Jersey S corporation election form
(CBT-2553) to the New Jersey Division of Taxation. The
Division will transfer to the parent all of the NJ-QSSS’s
estimated payments except for a designated amount that will
be used to satisfy the NJ-QSSS’s current year minimum tax
liability and the 50 percent estimated tax payment for the
subsequent year.

(f) The following examples are provided for illustration.
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Example 1:

Taxpayer is an S corporation for Federal and New Jersey
purposes and is headquartered in Illinois with branches in
New Jersey and other states. It recently set up a North
Carolina QSSS, which has made the appropriate election to
be treated as a disregarded entity for Federal purposes. Other
than being a subsidiary of the parent, the QSSS has no oper-
ations in New Jersey.

The taxpayer intends to include income of the North
Carolina QSSS in its allocation factor in order to allocate the
parent’s income among the various states in which it does
business, including New Jersey. This treatment is permitted in
New Jersey provided that the North Carolina QSSS registers
with New Jersey or has filed a CBT-2553-Cert, files a
separate CBT-100S, and pays the minimum tax. If the foreign
QSSS does not register or file a completed CBT-2553-Cert,
the income does not flow up to the parent’s return.

Example 2:

A holding company was set up in November 2002 with a
calendar year end. An S election for Federal and New Jersey
purposes was made for the new holding company effective
from its inception. After the new company was set up, it
acquired all the shares of two existing Federal S corporations
having a calendar-year accounting period, from the same
owner. Federal and New Jersey QSSS elections are made ef-
fective in November 2002. One of the acquired corporations
is a New Jersey S corporation, the other is a New Jersey C
corporation.

The new holding company can make a timely New Jersey
S corporation election since it was set up in November. The
two acquired corporations, which change shareholders during
their accounting year, cannot make New Jersey elections be-
cause their taxable years began in January. For them the time
limit to make valid New Jersey S corporation elections had
already passed for that year.

Amended by R.2007 d.204, effective July 2, 2007.
See: 39 N.J.R. 763(a), 39 N.J.R. 2544(a).

In the second paragraph of Example 1 of (f), inserted “or has filed a
CBT-2553-Cert”, inserted a comma following “CBT-100S”, and added
the last sentence.

18:7-20.3 Retroactive New Jersey S corporation
elections

(a) A taxpayer that is authorized to do business in New
Jersey and that is registered with the Division of Taxation and
that has filed NJ-CBT-100S tax returns with New Jersey but
has failed to file a timely New Jersey S corporation election
may file a retroactive election to be recognized as a New
Jersey S corporation.

(b) An administrative user fee of $100.00 shall be included
with a taxpayer’s filing of its retroactive New Jersey S
corporation election Form NJ-2553R, for each tax year that
will be affected by the late filing.
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(c) A retroactive New Jersey S corporation or Qualified
Subchapter S Subsidiary election will not be granted if:

1. All appropriate corporation business tax returns have
not been timely filed and taxes timely paid as if the New
Jersey S corporation election request had been previously
approved;

2. A New Jersey S corporation request is not received
before an assessment becomes final,
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3. The Division has issued a notice denying a previous

late filed New Jersey S election request, and the taxpayer

has not protested the denial within 90 days; or

4. All shareholders have not - filed appropriate tax -

returns and paid tax in full when due as if the New Jersey S
corporation election request had been previously approved,
and the taxpayers have not reported the appropriate S
corporation income on those returns.

New Rule, R.2008 d.11, effective January 7, 2008.
See: 39 N.J.R. 3730(a), 40 N.J.R. 192(b).
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