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The Chancellor’s opinion (pages 19—22) is clear as to
the facts and point in issue.

The appellant has not properly printed his case. He
should have shown the account as previously settled by
the court— to which the decree in error had reference, and
which are recited in the opinion.

There were three sales by the trustee of lots of Amelia
L. Gilmore’s trust, of which the trustee did not collect the
whole consideration named, and which come in question in
this cause.

The first was May 15th, 1871, for $6472.76, of which
he collected $4700, and lost $1772.76.

The second and third were both on August 28th, 1871,
for $500 and $18,000, respectively, of which he collected
nothing, losing the whole.

The Court of Chancery deciding that the trustee in these
several sales was not accountable for the agreed considera-
tion, but that he was accountable for the real value of the
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lots, these lots were valued by the court, and in the account
settled by the Chancellor he was charged three separate
charges.

1. $790, as of the date of May 15th, 1881 (being the
difference between $5490, the ascertained value of the lots
sold then and the $4700 received).

2. $550 for the value of the lots sold in the first deed
of August 28th, 1871.

3. $7700 for the lots sold by the second deed of that
date.

These items appear as separate charges of these dates in
the account of 1871 (on pages 95, 96, as printed for the
previous argument in this court), as follows:

“ May 18th. Received consideration deed, $790.

“ August 28th. Consideration of deed, $7700.

“ August 28th. Received consideration of deed, $550.”

If in the account on pages 8 and 9 of the present case
we strike out the item, “ August 28th, consideration of
deed, $2750,” and insert the above charges—the first
between the items of May 16th and 18th, on page 8; the
second between the items of August 1st and September 4th,
on page 9, and the third just before the last item of that page,,
it becomes a copy of the account as previously settled.

These three separate charges were, as is seen, based on
an appraisement of these lots separately, which made the

value of the lots :

Lots 14 to 22, $5490
Lot 23, 550
Lots 2 to 11, inclusive, 7700
Making altogether, $13,740

Such a scheduled appraisement was printed in the former
case (page 73), and was the foundation of the charges in
the account— though, as is seen, no such charge as $5490
was made in the account adopted by the Chancellor and
printed (pages 95, 96), but only of the uncollected balance
of that sale.
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The Court of Appeals thought the valuations adopted
by the Chancellor as made by Aaron Quinby too high.
They preferred the valuations of William B. Smith as
given in his evidence (page 81 of the old case) in lots. A
schedule of values made from that evidence is on page 15
of the present case.

This court, in their opinion, say (9 Stew. Eq. 625) that
the opinion of three witnesses respecting the value of the
lands was taken (Quinby, Walter E. Smith and William
Smith), approves of the opinion of the third and says, “1I
feel compelled to rely on that opinion which alone seems
founded on facts which justify it, and which is otherwise
corroborated. Taking that valuation the trustee should be
charged for the value of the lots sold—the sum of $5332,
instead of the sum which he was actually charged. * *
The decree below ought, therefore, to be, to this extent, re-
versed, and the record remitted, that a new decree may be
made in conformity with these views as to the amount with
which the trustee should be charged for the value of the
lands conveyed by him in violation of his trust.”

Decree accordingly was made jgthat the said appellant,
in his account as trustee, should be charged with the said
sum of $5332 as the value of said lands at said time, in-
stead of the sum of $13,740 with which he was charged,
and that the said decree of July 28th, 1882, to the extent
that the same charges, or is based upon charging, against
said appellant more than the sum of $5332 as the value of
said lands at the time they were conveyed, be and the same is
hereby reversed.

By this decree, no change was made in the mode of
making up the account, as stated according to the facts, in
separate charges of separate sales of separate dates. The
only change was in the valuation of the lots.

By this new valuation, we arrive at the following
changes:

May 15th, 1871. The trustee sold lots at a considera-
tion of $6472.76, of which he received $4700. By Smith’s
valuation, the lots at that time were worth only $2682.
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The trustee lost nothing and thus is not to be charged
anything for that sale and is charged nothing by the decree.

But on the sales of August 28th, 1871, he received
nothing. He is charged Smith’s valuation, of the lots
then sold, of $2750, instead of the previous charges of $550
and $7700.

The charge is: “ 1871. August 28. Consideration of
deed, $2750.” Page 9.

The appellants except to this account, and now appeal.
They insist that a lump charge for all sales made by the
trustee should have been made, and that thus the $4700
collected on one transaction should be considered an over-
payment, credited on the money he lost in another.

They want the whole frame of the accounts to be
changed, and one charge to be made instead of three, in
order to do the gross injustice of crediting himself part of
what he got on one sale, as if he had taken it out of his
own pocket, so as to charge it to his trust on another.

We insist—

1. The decree of this court intended to fix the value of
the lots, as to which the trustee was charged with miscon-
duct— not to change the form or inode of accounting.

2. It did not intend making for the trustee afalse credit
on one sale to charge against his cestui que trust on another.

3. Instead of charging one value, another was to be
charged. But this value has never been charged as one
sum, or in lump, or in whole. It was charged in parcels,
with credits in separate sales. The other was intended to
be charged in the same way. We have followed the de-
eree on appeal.

4. The decree now made is entirely consistent with the
decree of this court and in true fulfillment of it.
R. WAYNE PARKER,
Of Counsel.

a
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Statement.

1. When this same ease was formerly before the
Court, (see 9 Stewart, p. 617,) it was finally “ordered,
adjudged and decreed,” (inter alia,) “ that the value of the
lands held by him (the appellant,) in trust, conveyed by the
said appellant to Amelia Barnet Gilmore, referred to in
paragraph 9 of the complainant’s bill, at the time the same
were conveyed, was the sum of $5,338, and the said appellant
in his account as trustee should be charged with the said sum 80
of $5,338, as the value of said lands at said time, instead of
the sum of $13,7If), ivith which he was charged, and that
the said decree of July 38th, 1888, to the extent the same
charges,for is based upon charging against said appellant,
more than the said sum of $5,338, as the value of said lands
at the time they ivere conveyed, be and the same is hereby
reversed, set aside and for nothing holden, and in other re-
spects is affirmed. .And it is further ordered, adjudged and
decreed that the record and proceedings be remitted to
the Court of Chancery, to the end that this decree may 10
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be carried into execution-, and that a decree be therein
entered pursuant to this decree, with costs of this appeal
to be paid by the respondents/ {Caserp. 2.)

2. That this decree is in accordance with the opinion
in this Court, will appear by reference to 9 Stewart, page
626.

8. On remittitur, the decree of this Court was made
the decree of the Court of Chancery. {Case, p. 5.)

4. v September 25, 1883, (more than five months after
the decree of this Court, and after one whole term had
intervened, with ample opportunity for the appellees to
apply to this Court to correct its decree, if erroneous in
principle or figures, and without improving that oppor-
tunity,) an order of reference to a Master was taken, for
a restatement of the account against the appellant,
“so far as respects the amounts charged against the said
George F. Tuttle on account of said sale of lots to Amelia
B. Gilmore on theprinciples aforesaid.” (Case, p. 5.)

7

5. The report of the Master was made October 1,
1883, {Case, p. 6,) -but was withheld from the files until
July 1, 1885—-nearly two years— when a rule nisi was

entered.

6. Exceptions were duly filed and a decree made
thereon, from which this appeal is taken.
(See Case, pp. 17, 23.)

! 11

Points.

The order was erroneous.

1. This Court, by its decree on the former appeal,
determined and settled not only the principles in contro-
versy, but the amounts and figures involved.

(1.) The valuation of “ all the lots in paragraph 9 of
the complainants hill, at the time the same were conveyed,
was the sum of $5,332.” So reads the decree of this
Court



2. The. decree appealed from charges the appellant
With more than %5fi38 for'the lots in question, and there-
fore is erroneous.

8. The decree so far as it fixed the valuation and the
amount to be charged against the appellant, was disre-
garded by the Court below, on the assumption that the
Court above miscalculated or misstated the amount and

committed an error.

4. If the assumption was well founded, the remedy
was to apply to this Court to correct or amend its own decree,
not to appeal tq the Court below.

Ample time was afforded for such an application to
this Court, as shown in the preliminary statement.

5. It is well settled that the final decree of an appel-
late court, whether deemed erroneous in its principles or
in its jfigures, cannot be corrected by the Court below,
and that any order or decree for that purpose will be

reversed.

See McNeill vs. Cahill, 2 Bligh’s Reports, N. S. 316.
Where the Court of Appeals certify a case hack to the
Chancery Court for a final decree, the latter cannot alter
the terms of the decree of the Court of Appeals.
White vs. Atkinson, 2 Call. 376;
See also Werhorn vs. Pinney, 76 Alat. 291 ;
Murrill vs. Murrill, 90 N. 0. 120.

The decree of the appellate court must be enforced by
the Court below, although the appellate court made a pal-
pable mistake in calculating the amount of the decree.

Price vs. Campbell, 5 Call. 115.

This case is so like the present and so conclusive,
that a full report is appended for convenience.

It is submitted that the deciee appealed from should

be reversed.

JOHN W. TAYLOR,
Of Counsel for the Appellant.
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APPENDIX.

" Price vs, Campbell, 5 Gall; 115. /

“ The suit, in'this case, was brought to foreclose a
mortgage given to sqcure payment of a sterling debt;
but,” through mistake, the commissioner,'in stating the
account, calculated it as current money, which, of course,
greatly reduced the demand. This report, however, was,
without observing the error, confirmed, and an interlocutory
decree made for a sale of the mortgaged property to sat-
isfy it. The defendants appealed to the Court of Appeals,
where the decree was affirmed. But when the cause went back
to the Court of Chancery, the mistake was discovered, and
by that Court corrected. The defendants appealed from the
correcting decree to the Court of Appeals.

“ For the appellants it was insisted that the Court of
C uincery had not authority to change the decree of this

. Court. That the precedent Would be dangerous, if infe-
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rior tribunals should be allowed to alter the decrees of
the Court of Appeals, as there would then be no end to
controversies ; and no man could say when a suit was
ended. That, if the practice prevailed, the decrees of this
Court might be altered after they had been carried into
execution by the Court of Chancery ; the cause put off
the docket, and to every appearance finally ended;
That interest reipublicae ut sit finis litium.,, was a sound
maxim; and it was upon this ground that White vs.
Atkinson, 2 Call. 376, was decided, which ought to be
adhered to.

“ On the other side it was contended, that, as the de-
cree was interlocutory, it might be corrected ; and that
no change could result from it, as the point had never
been mentioned, or adverted to by this Court at the time
of affirming the first decree.

Cur. adv. vult.



“Tucker, Judge. The single question is, whether the
Chancellor could, upon the same facts, change the decree
of this Court. The case of White vs. Atkinson, 2 Call 376,
decides that he could not; and I approve of that decision ;
it makes no difference that it does not appear that the
mistake was noticed at the time of affirming the former
decree, for the point was fairly presented upon the
record, and it cannot be admitted that the Court did not
advert' to it. A contrary doctrine would overthrow, the
whole theory of the law, which supposes everything con-
tained in the record to have been decided on, arid has
wisely established, the rule that interest reipuhlicae res
Jjudicatas non rescindi. For I cannot conceive of anything
more inconvenient to society, than a power in the courts
below to reverse and alter the solemn judgments of the
supreme tribunal, ris controversies would then be per-
petual, and suits become interminable. I think, there-
fore, that the principle established in the case of White
vs. Atkinson, ought to be adhered to, and consequently
that the decree ought to be reversed. ' !

“Roane, Judge, was of the opinion that the decree
should be reversed.

“Carrington, Judge. White vs. Atkinson, was, a
similar case, and there it was decided that the Court of
Chancery could not, upon the same facts, alter the decree
ol this Court, which decision ought to be adhered to, or
there will be no end to controversies, and parties will
never be certain as to the result of the suit.

“ Per. cur., reverse the decree.”
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Tuttle ) November Term, 1886.

Gilmore, j Court of Errors and Appeals.

-Second Point.

The report of the Master and the decision of the Chan-
cellor is based upon the assumption that the $1,000
BeCamp mortgage, as well as the $3,700 house and lot»
was part of the consideration received by the trustee for
the property conveyed to Amelia B. Gilmore by the first
deed, dated May 15, 1871. (See Master’s Report, Case,
Py 28, &c. Chancellor’s Opinion,: Case, p. 19, 1 SO;
p. 20, 1. 26.) This assumption is unfounded in fact, and
there was no evidence before the -Master on the account-
ing, or in the original case, which justified such applica-
tion of the funds received from the sale of the BeCamp
mortgage— instead of crediting the defendant generally
with the amount received on account.

[As to the $8,700, the value of the homestead, there
is no very clear 'evidence that it was received as part of
the consideration of the deed of May 15,1871, but from
the date of the conveyance, May 20, 1871, (see Original
Case, p. 16, 1 46,) it may have been so received,'and the
trustee says:' (Original Case, p. 79, 1 25,) “1 cannot
answer whether the $8,700 was paid in cash; I think
the deed was made and delivered as part of the consid-
eration to Mrs. A. L. Gilmore.”]

But there was no evidence, so far as I can ascertain, in
the original case, that the $1,000 BeCamp mortgage was
received as part of the consideration of the first sale to
Mrs. Gilmore, and not on general account. The status
of this $1,000 in reference to this point does not seem
to have been considered by the Chancellor in' his opinion
in the original ease, (see Qilmore vs. 5 Stew -621,)
or by the Court of Appeals in the opinion on appeal.
(See Tuttle vs. Gilmore, 9 Stew. 619-620.) In both of the
opinions this sum is referred to as a general credit on the
second mortgages, (see 5 Stew. 621,) the Chancellor says .

10
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“ It appears clearly that by the sales to Mrs. Amelia B.
Gilmore, a large part of the tract of | 8f| §i acres was
almost entirely lost to the estate. QOut of all the securi-
ties (they were all second mortgages) taken for the con-
sideration thereof, only $1,000 were realized by the trus-
tee, and that money was obtained by the assignment ok
one of the mortgages.” In the opinion of Mr. Justice
. Magie, on appeal, the statement is: (9 Stew. 620,),“ The
evidence shows that the second mortgages received had
10 Proved worthless, except to the extent of $1,000, which
in some way, not clearly explained, had been realized
thereon.”

It is evident, I think, that neither the Court of Chan-
cery nor this Court, ever supposed that there was any
evidence in the case on which to base an appropriation
or treatment of the $1,000 DeCamp mortgage as being
part of the' consideration for the sale of the first
tract, and the language of the opinion of the Court of
Appeals is, (9 Stew. p. 626): “ Taking that valuation

20 the trustee should be charged, for' the value of the lots
sold, the sum of $5,882, instead of the sum which he was
actually charged. [b. “ The decree below ought, there-
fore, to be to this extent reversed and the record remit-
ted, that a riew decree may be made, in conformity with
these views, as to the amount with which the trustee
should be charged for the value of the lands conveyed
by him, in violation of his trust. In other respects the
decree should be affirmed.”
The decree of the Court of Appeals and in the Court
30 of Chancery on remittitur, having been made pursuant to
the terms of this opinion, the Master should have re-
stated the account charging the trustee with the sum
directed by the Court of Appeals,, and the Master liad
no right to Charge him with the $1,000 DeCamp inort-
gage in addition to the value of the land, as he has done
in'his report. (See Ouse, p. 12, 1, 26,) charge.
“Received assignment of DeCamp mortgage, $1,080.95.”
If the Master undertook to vary the decree of this
- Court in restating the account, he is at least bound to

40 show the Court the evidence on which the charge is



based, and showing that it is equitable and just. Asa
matter of fact there is no evidence on which to base this
charge, and can be none, because the date of the DeCamp
mortgage is, in fact, October 1871, after the last con_
vejance, and was assigned to the defendant March 25}
1872. (These facts as to the dates are not in evidencej
and have just been ascertained.)

The Master further having charged the defendant with
interest on the Value of the land, (which is proper,) has
also churged him with the following sums for interest on
the DeCamp mortgage, viz :

-April 8, 1872, . . $85 00 Case, p. 10, 1 26.
Oct. 81, i872, . 6500 “ p.11,1 It-
April 2, 1872, . . 8500 “ p.12,1 L

Sept. 18, 1872, ,.' . 30 95 “ p.12,1 18

Total charges for int, $185 95

This charge of the trustee with interest on the DeCamp
mortgage, in addition to interest on the amount fixed for
the value of the balance of the land, ($2,750), is also a
double charge, and should be' corrected in favor of the
trustee.

On the theory of the Chancellor, that the Court meant
by their decree only to illustrate how the charges should
be made, and that the valuations of witness Smith (whom

.the. Court does not name at all,) are the measures of the
charge for each lot, then, so far as the chaiges against
defendantfor land is concerned, the account would stand
eas follows :

The premises included in thé first conveyance, viz. that
of May 15, 1871, conveyed lots Nos. 14 to 22 inclusivej
and the valuation of these, according to Smith, was
$2,682. (Masters Report, Case, p. 7, 1. 17, &c. Schedule,
No. 2, Case, p. 15.) The defendant having received
$3,700 by the homestead for this property is, on the above
basis, chargeable with the whole amount, $2,682, and
also with the additional $1,018, necessary to make up
the $8,700 ; and inasmuch as the benefit of conveyance,
of the homestead has been wholly received by the bene-

ficiaries, the trustee is to be credited with the whole
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$3,700 as paid, and this for convenience may be left out
of the account.

As to the balance of the land the trustee, on the same
basis, should be charged with the valuation as fixed by

the Court, viz. $5,332, less $2,682, .' . $2,650 00

Interest thereon from day of sale to Septem-
ber 18, 1873, . . . 195 80
$2,845 ,80

and should receive credit for the $1,000, amount received
and paid over to the estate September 18, 1873, together
with the interest sreceived on this mortgage, and paid
over to the estate as above, $135.95, making $1,135 95,
and leaving the balance due from the trustee, on:account
of the land, at $1,709.85 on October 18, .1873. He
should then, also, in addition, be charged in the account,
(as he has charged himself)) with the amount of money
received for the bond and interest. ;He ought not, how*
ever, to be charged'with the amount he has received for
the bond and interest, in addition to the whole value of the
land and interest, because :this is in effect to.charge him
with that much more than the Court of Appeals directed.
-The-Master has ;made”.this;additional charge,.by charg-
ing him Aug. .28, 1871, with the whole value of the
land, $2,750,.(GW, p. 9, 1 27,) and also witlr the amount
recei ved,for the bond and interest, $ 1,030.95, {Case, p. 12,
1 15.) He has*allowed no. credit to the defendant for the
>$1,000 bond and interest paid to the estate, as we have
seen, even on the basis of dividing the valuations. This
cannot be sustained, and the exception to his report for
failure to-make,this credit. should have been sustained.

Third Point.

The ‘Master’s Report to the Chancellor compounds the
interest from, October 18, 1880, {Case, p. 15, 1 8.) This
was excepted to, (GW, p. 18,1. 4, &<-.,) and this exception
should; havelbeen. sustained.
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| George E. Tuttle, On Appeal.
Appellant,
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and
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A melia L. Gilmore, et al,
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Opinion by Justice Magie.
30

For affirmance— none.

For reversal— the Chief Justice, Justices Depue, Dixon,
Knapp, Magie,, Parker, Reed, Scudder and Van Syckel,
and Judges Cole, Green, Kirk and Whitaker, 18.

The cause having been brought to a hearing on an ap-
peal from the Court of Chancery, at the present term of
this Court, and John R. Emery and John W. Taylor of
counsel with the appellant, and R. Wayne; Parker of
counsel with the respondents, having been heard, and the
questions brought up by said appeal duly considered, 40
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It is, on tliis sixteenth day of April, eighteen hundred
and eighty-three, ordered, adjudged and decreed that so
much of the decree of the Court of Chancery made on the
twenty-eighth day of July, AX). eighteen hundred and
eighty-two, as adjudged and decreed that the said appel-
lant was chargeable in said 'cause in the accounting
between him and the trust with the sum of $14,081.08,
with interest from October 18, 1880 ; and that as part of/
said sum he should pay to the complainant, Amelia $.
Gilmore, the sum of $5,530.28, arrears of interest and
support of children with interest thereon from said date,
and that he forthwith pay the said sums to the complain-
ant ; and also so much of said decree as adjudged that
said appellant do pay to the Clerk in Chancery the said
balance of said trust funds with which he was so made
chargeable as aforesaid, with interest, be and the same is
reversed, set aside and for nothing holdén. And it is
further ordered,-adjudged and decreed that the value of
the lands held by him in trust, conveyed by the said ap-
pellant to Amelia Burnet Gilmore, referred to in para-
graph 9 of the complainant’s bill, at the time the same
was conveyed, was the sum of $5,332, and thé sa d appe
lant in his account as trustee should be charged with
the said sum of $5,332, as the value of said lands at said
time, instead of the sum of $13,740, with which he was
charged, and that the,said decree of July 28th, 1882, to
the extent the shine charges, or is baaed upon charging
against said appellant, more than the said sum of $5,332,
as the value of said lands at the time they were conveyed,
be and the same is hereby reversed, set aside and for
nothing holden, and in other respects is affirmed. And
it is further ordered, adjudged and decreed that the
record and proceedings be remitted to the Court of Chan-
cery, to the end that this decree may be-carried into
execution, and that a decree be therein.entered pursuant
to this decree, with costs of this appeal to be paid by the
respondents.

On motion of
JOHN W. TAYLOR,

Solicitor for Appellant
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DEGREE IN CHANCERY ON REMITTITUR.

IN CHANCERY OP NEW JERSEY.

Tipiid ppm 1
AMELIA L. GILMORE, eial, /

Complainants, g Decree o}' Re-
ana 1 7

GEORGE F. TUTTLE, € al, \ versal
Defendants.

Upon opening the matter this day to the Court by
John W. Taylor, of counsel with the defendant, George F.
Tuttle, and it appearing that said defendant filed an ap-
peal from the decree made in this cause on the twenty-
eighth day of July, eighteen hundred and eighty two, to
the Court of Errors and Appeals in the last resort, and
that the said appeal has been determined and the. pro-
ceedings have been remitted to this Court to proceed
further thereon according to law ; and on reading the re-
mittitur from the said Court of Appeals, whereby it
appears that it was ordered and decreed by said Court
that so much of said decree of the Chancellor as adjudged
and decreed that said George F. Tuttle Was chargeable
in this cause in the accounting between him and the
trust, with the sum of $14,031.08, with interest from
October 18th, 1880 ; and that as part of said sum he
should pay to the complainant, Amelia L. Gilmore, the
sum of $5,536 Ml arrears of interest and support of chil-
dren, with interest thereon from said date, and that he
forthwith pay the said sums to the complainant ; and
also so much of said decree as adjudged that said George
F. Tuttle pay to the Clerk in Chancery the said balance of
said trust funds with.which he was so made chargeable
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as aforesaid with interest, be reversed, set aside and for
nothing hodden ; and that it was further ordered, adjudged
and decreed by said Court that the value of the lands
held by him in trust conveyed to Amelia Burnet Gil-
more, referred to in paragraph 9 of the complainants’
bill, at the time the same was conveyed, was the sum of
of $0,332t°*j; and the said George F. Tuttle in his ac-
count,. as' trustee should be. charged with the. sumlof
$5,332yj* as the value of said lands at said time, in-
stead of the sum of $13,T40t°® with which he was
charged, and that the said decree of July 28th, 1882, to
the extent the same charges, or is based upon charging
against said George F. Tuttle more than the saidlsum of
$5,332%°* as the value of said lands at the time they
were conveyed,, be reversed' set aside and for nothing
holden; (and in other respects is affirmed) with costs of
said appeal to be paid by the respondents.

It is thereupon on this 12th day» of June, eighteen
hundred and eighty-three, on motion as aforesaid; ordered
and decreed, that-the said;decree of the Court of Errors
and Appeals be. and the same: is hereby made the decree
of thi&Courts

And it.is further ordered, that; the deposit' made by
said defendant for costs on said appeal be.repaid to him
or his solicitor: with;its accumulations, less the clerk’s

commissions.
THEODORE RUNYON, G



m.
ORDER OF REFERENCE.

IN CHANCERY OF NEW JERSEY.

Between
AMELIA L. GILMORE,
Complainant,
arid
GEORGE E. TUTTLE, and others,
Defendants.

The decree in this cause having been reversed on ap-
peal, so far as respects the amount for which George F.

Tuttle is accountable, with directions that there be |j

allowed against him in respect of lots sold to Amelia
Burnet Gilmore, the valuations set on said lots by Wil-
liam B. Smith, the witness for said Tuttle, and not the
values allowed by the Master and this Court ;

It is, on this twenty-fifth day of September, eighteen
hundred and eighty-three, ordered, adjudged and decreed
by the Chancellor that it be referred again to William
Paterson, Esq., one of the special Masters of this Court,
to restate the account of George F. Tuttle, with the
trust contained in Schedule No. 1, of the last report of
said Master, so far as respects the amounts charged
against the said George F. Tuttle on account of said
sales of lots to Amelia Burnet Gilmore, on the principles
aforesaid, and that he also restate the balances and inter-
est contained in Schedule No. I, with yearly rests since
the time of said sales ; and that the said Master do make
his report thereon with all convenient speed, and all

equity is reserved till the coming in of the said report.

THEODORE RUNYON, C
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MASTER'S REPORT.

IN CHANCERY OP NEW JERSEY.

Between J

AMELIA L GILMORE, /
Complainant, \ 0a BiU*"| |

and ~ (

GEORGE F. TUTTLE, et ui,. 1

Defendants. J

Report of Master, 1st October, 1888.

In pursuance of an order of the Court of Chancery of
of New Jersey, entered in this cause on 25th day of
September last, whereby it was ordered that it be re-
ferred to the subscriber, a special Master of this Court,
to restate the account of George F. Tuttle, with the trust
contained in Schedule No. 1, of the last report made by
said Master under date of 15th March, A D. 1882, so far
as respects the amounts charged against the said George
F. Tuttle, on account of sales of lots made to Amelia
Burnet Gilmore, according to the valuation set on said
lots by William B. Smith, and also to restate the balances

and interest contained in said Schedule, I do report:

That I did issue process of summons to said George
F. Tuttle, as will appear by acknowledgment of service
annexed hereto, and have proceeded to consider the
matters referred to me by said order, and report as
directed therein.

That in order to charge the defendant, Tuttle, with
the value of lands sold by him and for which he had
received no consideration, J have commenced the restate-
ment of the account from 1st January, A.D. 1871, and
continued the same by annual balances with interest
thereon, as directed to be computed by order of this Court,



on BOth December; A.D. 1881, and the result will appear
in Schedule No. 1, annexed hereto; and I find there was
due from the said George F. Tuttle, trustee, to the trust
fund, on the first day of October, A.D. 1880, the date of
my former report, the sum of three thousand eight hun-
dred and ninety-two dollars and ninety-three cents*
($8,892%j-;) and on this day, 1st October, 1883, the sum
of four thousand four hundred and forty-seven dollars
and sixty-seven cents, ($4,447y<j*.)

That the valuation of the aforesaid lots, as appraised
by said William B. Smith, will appear in Schedule No. 2,
annexed.

/That by the testimony and answer of the trustee it
appears the sales of the lots of land made by him out of
the premises conveyed to him for purposes of this trust,
and connected with this investigation, was made in three*

deeds.
That the first of said deeds was dated on the 15th day

of May, A.D. 1871, and was recorded bn the 20th day of
the same month in Book N 15, on page 581, and conveys
lots designated in Schedule No. 2, Nos. 14, 15, 16, 17,
18, 19, 20, 21 and 22, for a consideration by which or a
part of which, the trustee acquired the property men-
tioned in these proceedings as the homestead for Mrs.
Amelia L. Gilmore, at a cost of $3,700 to the trust, and
upon'which the further sum of $1,000 was realized by
money received for assignment of the security, called
the DeCamp mortgage, as shown by the account of the
trustee in Schedule No.-1; and the valuation of the
lots contained in that deed as appraised by William B.
Smith, which I am directed by the' order of reference to
follow, not exceeding the consideration so realized by the
trustee; the said trustee should not be charged with any
further sum on account of the sale of these lots, it being
admitted by the complainant and the trustee that both
the homestead and the DeCamp mortgage were acquired
by the trustee as part consideration of first sale and

deed.
That the second and third of such deeds, both dated

28th August, 1871, recorded respectively in Book W 15,
on page 173, and on 5th October, 1871, in Book Z 15,
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on page 91, for county of Essex, conveying severally lot
No. 23, and lots Nos. 2, 3, 4, 5, 6, 7, 8, 9, 10 and 11, for
a consideration which appears from said testimony and
answer, to have failed, wholly and entirely, and nothing
to have been realized by the trustee, he is to be*and has
been charged in the account, as stated in the Schedule
No. 1, with the sum of $2,750, according to the appraise-
ment of these lots as made by said William Smith, and
interest thereon.
Respectfully submitted, 1st October, 1883.
W. PATERSON, Sp. M. C G

Schedule No. 1.

Restating the account of the trustee, since 1st Jan*
uary, A.D. 1871, with yearly rests, interest on balances,
charging interest at the rate of six per cent., since 4th
July, A.D. 1878, on the valuation of land directed to be
taken by decree of remittitur, 16th April, 1883.

Jan. i. Balance payments on receipts for

AD.1870 ..., $25 57
1. Interest at 7 per cent, to 31st De-
cember, 1871 .....ccccveueennen. . 179
4. Paid Mrs. A. L. Gilmore................. 19 00
10. Received from J. R. Gilmore.------ 80 43
14. Paid Mrs. A. L. Gilmore........... - 181 oo
14. Received from J. R. Gilmore......... 133 33
14. Paid rent for Mrs. Gilmore............. 133 33
April 7. Paid A. L. Gilmore, Jr., from]J. R.G. 75 oo 75 00
May 2, Received from J, R. Gilmore......... 62 50
3. Paid for board to 1st June, 1871,
per receipt Mrs. G............. - 62 50

16. Received from Morris Hedden, for
pasturage in 1870, fences included, 50 oo

18. Paid drawing special deed and

stamps to A. B. G. ... ;... 25 00
18. Paid assignment of six bonds and
mortgages to Sarah C. Logan... 3 00
2Q Paid stamps on deed to A. B. Gil-
IMOTE.. ceueeneeieerenienne caveesreeneeenee 6 50
20. Paid search on property bought of
Logan. .o 9 32
20. Paid insurance assessed on Logan
| PrOPerty.....evveeeevveenererecrecies 5 00,

20. Received interest on mortgage.... 18 8i



Mky 2o.

20.

27.

June 5.

. Paid Mrs. A. L. Gilmore on account,

13.
17.

21.

July 10.
10.

1871.

July 11.

Aug. 1

Sept. 4.

Aug. 2.

28.

Sept.26.
26.
26.

27.
26.

Oct. 4.

4.
21.

21

Dec. 9..
Aug.28.

9

Paid recording deed, Logan to
Tuttle, trustee.. . .ecrceeceeeeneeecsneens

Paid registering 7 mortgages to
trustee, from J. R. Gilmore and

2d March, 1871, on bal. of $2,000,
Received from J. R. Gilmore, board,

« « « . “ «
s i

“ “ “ “ “ “

Paid fare to Orange and taxes.....

Paid Mrs. Gilmore from J. R. G. to
1st July, 1871.... —_—

Received from J. R. Gilmore.......

Received already paid by him to
Mrs. G........

Brought forward ......

Paid Mrs. Gilmore in full to 1st
August, 1871 ....cvivuiunenennns

Received from J. R. Gilmore to
1st September, 1871 ......

Balance heretofore paid by him to
Mrs. Gilmore . ............. .

Received from J. R. Gilmore for
interest, Hutchings, and board..

Received from J. R. Gilmore for
board, 10-1271.iiccceees ceevreecneeennes

Paid Mrs. Gilmore on acc. of board,
€0 0 =i =70 cerererrrrrens + v errrrereennenas .

Paid Mrs. Gilmore part interest of
$10,000 to July 2, 187 L.wrceemerrrernnnns
Consideration of deed v
Received from J. R. Gilmore, bal-
ance of board to 1st Oct., 1871.
Received from James R. Gilmore,
already paid... .oeeeveeennnne
Receiveg Prom James R. Gilmore,
on acc. of board for Nov., 1871..
Paid S. Hutchinson, tuition of Willy,
Paid Mrs. Gilmore, per receipt__
Received from J. R. Gilmore, bal-
ance of board to 1st Nov. 1871...
Paid Mrs. Gilmore, per receipt....
Received from A. Carter, rent for

1871, -

Received from J. R. Gilmore for
board, and paid Mrs. G .,.............
Paid Mrs. Gilmore, per receipt....

i 30

5 50

103 26
25 00

12 50

10 00

- 32 50

30 32

37 50 37 50
55 50
7 00

545 07 779 89

545 07 779 89

62 50
37 50
25 00 25 oo 20
167 50
25 00
- 25 00

100 00

2,750 06

7 50

30 00

30 00
15 00
67 50
32 50

75 00
76 50

50 00 50 00
67 50

$3>775 07 $1/301 39 40



Jan. 12.
13.
15.
17.

20.

Feb. 2.

1S72.
Feb. 2.

Mch. 9.

20
Apl. 19.
20.

25.

May 7.

l6;
go 20.

20.
23.
June s.
15.
15.

19.
4Q

Balance of receipts over payment, $2,473 6°

Interest at 7 per cent, to 31st De-
cember, 1872.»............

Received bal. board, $45» to Feb. 2,
1872, with $30 on s5th................

Paid Mrs. Gilmore, balance under
acc. March, 1869.................... .

Received from J. R. Gilmore for
A. L. Gilmore, Jr...

Paid A. L. Gilmore, ]r to 1st March
1872, per receipt................. N

. Received from J. R. Gilmore, to, pay

interest on mortgage

Paid D. C. Runyon same, on home-
stead.....————— - 42 00

Received from J. R. Gilmore, for
board children.. --

Carried forward........ .

Brought forward
Paid Mrs. A. L. Gilmore, board to
ISE PIOX.einint  evreneeeseeennens

Received from J. R. Gilmore for
board to 1st April, and paid Mrs. G
Received from J. R. Gilmore for
board to istMay, andpaid Mrs. G.

Recelved from J. R< Gilmore for
G., Jr., and paid

Paid taxes on Hogan homestead..
. Received int. from Job DeCamp...

Received from J. R. Gilmore on
acc. of interest......ccoeeeeecneae .

Paid Mrs. A. L. Gilmore, per receipt,

«

« <« « *

« « « «
« »

Received from J. R. Gilmore for
board to 1St ProX....cce. eveeuee .

Received from J. R. Gilmore, on
acc. of interest .......ccceeeeveeueennne.

Paid Mrs. A. L. Gilmore, board to
1SE PIOX. e e

Received from J. R. Gilmore on
acc. of board......cccoceveeins cevvieiiene

Paid Mrs. A. L. Gilmore on acc. of
board .. .| .-

board

Paid int. to Runyon, mortgage on

homestead

*73 *6

75 oo

50 00

6250
62 50
25 00
35 oo

*& o0

62 50

21 00

20 00

75

50 00

6250
- 02 50

25 00
4° 32

35 00
1000

4305

62 50

20 00

21 00



July i.

13.
Oct. 17.

17.
31.

31.
Nov.15.

15.
19.

20.
26.
27.

27.

1872.

Dec. 2.

31.

1873.

Jan. 3.

Feb.12.

12.

11

Received of J. R. Gilmore, balance
board to date........cccoeeeureurenrennnen. 42 5

Paid Mrs. A. L. Gilmore in full to

. Received of ]J. R. Gilmore, board in

full to iSt ProX...ccecces ceveerereeennee. 62 50

Paid John Reeve, per order of Mrs.
A. L. Gilmore........cccccueueuee.

Paid Mrs. A. L. Gilmore balance
board to ist August.......cc......

Received of J. R. Gilmore, on acc.
of B. & M,, W. 5,349 .cecoveiruennne 40 00

Paid Mrs. (illmore, on acc. of int..
Received interest from Job DeCamp, 35 0o
Paid Mrs. A. L. Gilmore on acc...

Received from J. R. Gilmore on
int. B. & M., W. 5, 349............. - 2500
Paid Mrs. A. L. Gilmore on acc....
Received from J. R. Gilmore bal.
int. on B. & M., May 1, 1872— . 147 30
Paid Mrs. A, L. Gilmore on acc. of
INterest . cccoveeeienee e
Received on B. & M. from ]ohn
Robinson..... ...... N 12950

Received of] R Gllmore on acc.
of interest......

......................... 1000
Paid Mrs. A. L. Gilmore..........
Carried forward...........
Brought forward ......
Paid taxes on homestead...............
. Paid McClaves, for Mrs. Gilmore..
Received of J. R. Gilmore............... 50 00
$3,806 64

1873.
Balance of receipts over payments, 2,762 74

Interest at 7 per cent, to 31st De-
cember, 1873, .... ccunncinnnnne 193 39

Paid Mrs. A. L. Gilmore on acc. of

Paid interest to D. C. Runyon on
B. & M ..ot it et e

Paid Mrs. A. L. Gilmore in full for
board of children to ist inst.,
under agreement 2d March, 1869,

Paid Mrs. Gilmore on acc. of mt...

32 5

12 50

40 oo 10

35 oo

25 00

147 &

°qq

10 00

20 23
50 00

$1,043 9°

30

25 00
25 00
2100

351 00
64 89 40



Apl. 2.
28.

28.

May 2.

June i2.

13.
Aug. 2.

10 15.
15.

Sept.15.

17.
18.
18.
r 20.
Nov. 1.
.15.

20

20.
Dec. 3.

31

1874.

g9Q 1874.

Jan. 31..

Feb. 28.

28.

Apl. 4.
4.

x8.

May 16.

40 Aug.10.

p

Received iftterest on DeCamp mort. 35 0a
Received on acc. interest for J. R.

Gilmore and wife................. 10000
Paid Mrs. A. L. Gilmore on acc. of -
interest.... ...... S I

Paid insurance on homestead ...
Received of J. R. Gilmore on acc.

of interest. .. ..oceeeveeveerveveennene. 106 00
Paid Mrs. A. L Gilmore on acc. of

board... . e——— -

Paid interest on mort. on Steuben

street, house...........;.... ......
Received of]. R. G1lrnore --—-- 8000
Paid Mrs. Gilmore-———-—-—- ......
Received interest from Robinson

to 1st Sept..-—— .. .. ... ... 129 50
Paid over for Mrs. Gllmore per

order and receipt.......cececeeeereruenene

Received assignment of DeCamp

MOrtgage  ........oeene venn. 1,030 95
Paid Mrs. A, L. Gilmore by check.
“«o e “ in full. . ...
“ iy L y
Received interest from J . Robinson
L0 T £ N 129 50

Paid taxes on Steuben st. property,

Paid Mrs. A. L. Gilmore, board to
date.i.evveeeee . — L

Paid Mrs. A. L. Gllmore board to
date. oo

$4,5601 08

1874.
Balance of receipts over payments, 2,747 96

Carried forward.............

Brought forward ........ , 2,747 96
Interest at 7 per cent, to 31st De-
cember, 1874..cccoevreveruenn. . 192 36

Paid- Mrs. A.'L. Gilmore, board to
1st February....ccoovveveeeee ...

Paid Mrs. A. L. Gilmore, board to
1st March...oeiiiiiies

Paid assignment, Robinson mort-
gage to Langdon.....cccececeeneeee

Paid Mrs. Gilmore, boardtoist inst.
“ “ eonacc. ofint...
“ “ “ advanced by me,

« '

« « « «

100 oa
7 00

IQP oo

21 00

8o oo

50 00

50 00
684 71
62 50

46 02
62 50

62 50
$1,813 12

62 50
62 50

3 00
62 50
73 00
31 68
3 sz
27 oo



Ahg. io.

27.

20.
Aug.29.

Sept.16.

7.
Oct. 17.
Nov.28.

28.

18.

Dec.io.
12.

20.
30.

Oct. 9.
Dec. 30.

1875.

—

Jan. 5.

Mch.18.

1875.

Mch.20.

20.

. Paid J. T. Gaylor,

13

Received balance on sale of insur-
ance stock rec’d from J. R. G__ 281 86
Paid interest on mortgage to D. C.
Runyon.....co s, R
Paid Mrs. GIlmore ... ....cccoeeeer ceveeeerieees e
“ " “ advanced by me,
« o« « -
« o« « «
Received consideration of deed to
A. Quinby...ocoevini e e - 1,000 00
Paid Mrs. Gilmore.....cocvee ceeo ..
Paid Sheriff costs on execution, vs.
Earle, to be deducted from above
credit of $281.26.....ccccct; cvererennne
Paid C. W. Frome, order of Mrs..
Gilmore........ R
Paid Mrs. Gilmore..
Paid T. H. Egbert, order of Mrs,
Gilmore... i e .9 50
Paid tax on homestead..................
Paid R. W. Condit, order of Mrs.

Gilmore..

200 00 1()

58 77

500
25 00
55000
9 00
5 00

35 70
20

2500

$4,222 18 $1,395 73

1875.
Balance receipts overpayments... 2,826 45
Interest at 7 per cent, to 31st De-
cember, 1875..iieeneeneneeneesaes e 197 85

Paid D. C. Runyon, int. on mortgage,

order of Mrs.

Received from J. L. Gilmore, on
acc. of int. to Mrs. G ..ivcveerenncnnes

Carried forward........

Brought forward.......
Paid Mrs. A. L. Gilmore, note and -
protest.....
Paid Mrs. A. L. Gilmore..........

Apl. 8-10. Paid Mrs. A. L. Gilmore, board,

7-12.

per receipt C SV

Paid Mrs. A. L. Gilmore, board,
per receipt.....

11—19. Paid Mrs. A. L. Gilmore, board,

per receipt .

4

-21 00

30

51 34
48 66

18500

30 00

15 00 40



24q

May 4.
29.
Juneiy.

July 3.

16.

15.
27.
22.
Sept.16.
July 20.
Dec. 31.

Sept.18.

18.
Apl. s.
Sept.2o0.

1876.

Feb. 4.

Mch.18.
Apl. 5.

May 1.

u

Paid Mrs. A. L. Gilmore, board, per
receipt.
Paid Mrs. A. L. Gilmore, board, per
receipt-——. ... p ** *°*
Paid Mrs. A. L. Gilmore, int., per
TeCEIPE . evies et
Paid Mrs. A. L. Gilmore, board, per
TeCEIPt . e e
Paid Mrs. A. L. Gilmore, board, per
receipt ..... -—-

Paid Mrs. A. L. Gilmore, board, per

receipt||, ..... Fe seescscccene
Received of J. R. Gilmore.... z5
Paid Mrs. A. L. Gilmore..1. ..........
Received from J, R. Gilmore......... 25
Received from J. R. Gilmore......... 20
Paid A. L. Gilmore, Jr.......... s
Paid insurance on homestead
» ” « e
Joseph Gaylord, deed...... ... . g
Solomon D. Lauter................. N 500
Payment omitted. R .
$4,094
1876.
Balance of receipts over payments, $2,930
Interest thereon at 7 P”r cent, to
31st December, 1876 205
195
Received rent of Hughes & Hall.. 62
Paid int. on a mortgage for a year
to Nov. 28,1875 ... cccceccneecorurnnsnnnnen
Paid L. H. Gilmore, per J. R. G...
Received rent from J. Hughes..... 12
Paid Mrs. Gilmore on aca of board
Received rent of J. Hughes......... 12
Paid Mrs. Gilmore on acc. of int...
Received rent of Hughes...uenn. 12

Paid Mrs. Gilmore on account.—

Carried forward

00

00
00

00
00

30

3d

12

77
50

50

50

50

56 od

50 00

- 2b.00
% oo
2500
25 00
25 00
25 oo
7 00

5° 00
rs5 0o

50 00

$1,164 00

42 00

12 50
12 50

12 50
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1876. Brought forward.......
Aug. 4. Paid Mrs. Gilmore on account..... 17 P

$3,235 42 $103 70
103 70

Balance due 31st December, 1876.. 3,131 72
Int. at 7 per cent, to 4th July, 1878, 331 23
Int. at 6 per cent, to 18th Oct. 1880, 429 98

Due 18th October, 188o0,............. ... 3,802 93
Interest to date hereof, 1st October,
1883 L cooooeoeeeeeeeeee e eererene 554 74 10
Due 1st October, 1883............ ... 4.447 67
$4,447 67

W. PATERSON, M. c. ¢

Schedule No. 2.

Valuation of lots as appraised by William B. Smith.

Loit No. 2 $150 00 20
3 500 00
4 250 00
5 400 00
6 100 00
7 300 00
8 200 00
9 300 00
10 300 00
1 100 00
14 390 00
15 60° 00
16 400 00
17 250 00
18 150 00
19 100 00

20 100 00
21 300 00
22 392 00
23 150 00

15,432 00

W. PATERSON, M. c. c.
40



ORDER NISI ON REPORT.

IN CHANCERY OF NEW JERSEY.

10 Between
AMELIA L. GILMORE, L.
Complainanit, Rule Nisi to
? Confirm
and Report.
GEORGE F. TUTTLE, et al,
Defendants.

Upon reading and filing a report made in this cause
by William Paterson, Esq., one of the Masters of this
Court, bearing date on the first day of October, eighteen

20 hundred and eighty-three, it is ordered that the said
report and all the matters and things therein contained,
do stand in all, things confirmed, according to the tenor
and true meaning thereof, unless the parties interested
therein shall, within, eight days after service upon them
of a copy of this rule, show good cause to- the contrary.

Entered on motion on behalf of

C. & R. W. PARKER,
Solicitors of the Complainant.
Dated July 1, 1885.

80 By the Court.

G. S. Dur yee, Clerk.
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EXCEPTIONS TO REPORT.

IN CHANCERY OP NEW JERSEY.

AMELIA L. GILMORE, etal., J

Complainants. \ - .
and yOnBill'&e.

GEORGE F. TUTTLE, el K 1
Defendants. 1

Exceptions taken by the defendant, George F. Tuttle,
to the report of William Paterson, Esq., one of the spe-
cial Masters of this Court, bearing date October 1, 1883,
and made by virtue of an order of reference herein, bear-
ing date September 25, 1888.

First. For that the said Master, in and by his said
report, and in taking and stating his account, has not
credited this defendant with the sum of $3,700, paid by
him for a homestead for the use of the complainant,
Amelia L. Gilmore, to which credit he was entitled by
the final decree herein, which, in this respect, was affirmed
by the Court of Errors and Appeals.

Second. For that the said Master in and by his said
report, and in taking and stating the said account, has
not credited this defendant with the sum of $1,000, pro-
ceeds of the De Camp mortgage, paid by him to and for
the use of the said Amelia L. Gilmore; to which credit
he was entitled by the said final decree, which, in this
respect also, was affirmed by the said Appellate Court.

Third. For that the said Master, in and by his said
report, and in taking and stating the said account, has
not allowed to this defendant the sum of $874.37, or any

5
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sum, for commissions ; to which allowance he Was enti-*
tied by the said final decree, which, in this respect also,
Was affirmed by the said Appellate Court.

Fourth. For that the said Master, in and by his said re-
port, and in thetaking and stating of the said account, has
charged this defendant with compound interest, or inter-
est upon interest, contrary to the legal rule or method of
computation, and has also computed and charged interest
against this defendant, before such interest was by law
chargeable, and for a longer time than it was chargeable,
and without giving credit for payments as of the
time when made, and when they should have been
credited.

Fifth. For that the said Master, in taking and stating
the said account, has erred in the computation of inter-
est, and charged this defendant with an excessive amount

of interest, in his various computations.'

Sixth. For that the said Master, in and by his said
report, and in taking and stating the said account, has
disregarded the decree in this cause, as modified by the
Court of Errors and Appeals, especially in charging this
defendant, virtually or in effect, with more than $5,882,
as the value of the lands conveyed by this defendant

to Amelia Burnet Gilmore, as well as in other respects.

In all which particulars the said report of the said
Master, as this defendant is advised, is erroneous; and
this defendant appeajs therefrom > the judgment of
this Honorable Court.

JOHN W. TAYLOR,
Solicitor and of Counsel for the Defendant, Geo. F. Tuttle.
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VII
OPINION OF CHANCELLOR.

IN CHANCERY OP NEW JERSEY

October Ter m. 10

AMELIA L. GILMORE. I
vs. >  Opinion.
GEORGE F. TUTTLE, Trustee, &c.\

Bill for relief. On exceptions to Master’s report, j

Mr. J. W. Tayl or, for the exceptions.
Mr. R. Wayne Parker, contra.

The Chancellor: By the decree made in this cause 20
on the 20th of May, 1880, it was adjudged that the trustee
was accountable in equity not only for the moneys
actually received by him, but also for the value of the
lands conveyed by him, as mentioned in the ninth para-
graph of the bill; that value to be reckoned at what the
lands were worth at the time of such conveyance with
interest thereon from that time. He did not secure
proper payments for those lands but accepted therefor
the second mortgages taken by him, which proved worth-
less. 80

It was also ordered that it be referred to a special Master
to take and state the accounts of the trustee, and that the
Master charge the trustee in the account with the value
of the lands and interest according to that adjudication.
The lands referred to were lots sold and conveyed by the
trustee to Amelia B. Gilmore by three deeds, one dated
May loth, 1871, for lots numbered from 14 to 22, in-
cluding both of those numbers; another dated August
28th, 1871, for lot number 23, and the third also of that
date, for lots numbered from 2 to 11, including both of 40
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those nambers. The consideration mentioned ill thfif
first mentioned deed was $6,472.76. On account and as
a part of that price, the trustee obtained a house and lot for
the complainant, $3,700 of the cost of which were paid out
of that consideration, and he also received a good mort-
gage of $1,000. The rest of the price was lost through
the default of the trustee. The Master by his report,
which is dated October 18th, 1880, charged the trustee
with the sum of $5,490 as the value of the lots conveyed
by the last mentioned deed at the time of its date, Mayl
15th, 1871, instead of the amount $6,472.76, mentioned
in the deed as the consideration, and credited him with
the $3,700and $ 1,000, and as the result charged him with
the balance, $790. lie also charged him with $550 for
the value of the lot conveyed by the first mentioned
deed of August 28th, 1871, and $7,700 for the value
of the property conveyed by the other deed. These
valuations were those which were given by Aaron
Quimby, a witness before the Master. The Master
adopted the valuations of this witness as to all the prop-
erty in question. They amounted altogether to $13,740.
The report was, upon exceptions, confirmed on this
point The cause went upon appeal to the Court of
Errors and Appeals, which reversed that part of the de-
cree of this Court which established the valuation of the
Master, and adopted instead thereof the valuation of Wil-
li In B. Smith, another witness before the Master. By
its decree, dated April 17th, 1883, it adjudged that the
value of the lands in question at the time of the convey-
ance thereof was $5,332, and that ,the trustee should be
charged in his account with that sum as the value of the
lands at that time instead of the sum of $13,740, and
that the decree of this Court to the extent that the same
charged, or was based upon charging against the trustee
more than the sum of $5,332 as the value of the lands at
the time they were conveyed, be reversed. That decree
was made the decree of tins Gourt, and another order of
reference was made in this Court September 25th, 1883.
Under the latter order the Master has restated the ac-
count in accordance with the directions of the decree of
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the Court of Errors and Appeals as he understands them.
As to the conveyance of May, 1871, he charges the trus-
tee with nothing, seeing that the trustee received for it
$4,700 (in the house and lot and mortgage), and the valu-
ation according to Smith’s estimate, would not be more,
but less than that sum, viz : $2,682. He charges him
with the value of the other properties (conveyed by
the deeds of August, 1871,) according to Smith’s esti-
mate. The trustee excepted to the report on the ground
that by the decree of the Court of Errors and Appeals 10
the valuation of the whole of the property, including that
conveyed in May, 1871, was to be according to the esti-
mate adopted and fixed by that Court, and his counsel
insists that the proper way to state the account under
that decree is to charge the trustee with the values ac-
cording to that estimate and credit him with the $4,700.
It will be seen that this method would charge the trustee
with only $2,682 for the price of a property for which
he actually realized $4,700, and would give him credit on
the valuations chargeable against him for the properties 20
conveyed in August for $2,018 of the purchase money,
actually received for the property conveyed in May. I
am satisfied that the Court of Errors and Appeals did not

intend that the account should be so stated, and unless

the decree is so clear and'positive in its directions to
state the accourit imthat way as to leave no room for dis-
cretion in following those directions, I must approve of
the method pursued by the Master. It is obviously
the duty of this Court to pursue the directions of the
the appellate tribunal, and it has no right to depart from 60
them. It is laid down that when-the House of Lords
makes an order containing declarations as to the rights
of parties and remits the cause to the Court below, with
directions, it is not competent for the Court below,,upon
the same state of evidence, to give any judgment incon-
sistent with the declarations and directions of the House
of Lords. Macgjieen* p, 222 ; McNeil vs. Cahill, 2 Bli. N.
S., 316. .But in the case in hand the question is what
are the directions which the appellate tribunal has given?
The decree declares that the.value of the lands was 4:0
6
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$5,832, and that the trustee'should .be charged with that
sum as the value thereof instead of $13,740, with which
he was charged, and that the decree of this Court,
“to the extent that the same charges, or is based
upon charging against him more than the sum of $5,332
as the value of the lands at the time they were con-
veyed,” be reversed. The charges to which it hasrefer-
ence are those made against him in,respect to lands which
he conveyed, and the price of which has through his

10- fault been wholly or partially lost, and the price fixed

20

30

by the Court ,of Errors and Appeals is a measure of
damages .for the consequences of that fault, and the
direction of that Court is that he be charged with such
damages at a different and much lower rate than that
adopted by this Court. The Master in his report had
charged him with $790, for the difference between the
value of the land conveyed in May and the $4,700 received
on account of that price. The Appellate Court adjudged
(in substance) that that charge which was based upon the
Quimby estimate, was erroneous to the extent of $790, and
that as to the land conveyed by the other conveyances,
the charges were erroneous to the extent of the differ-
ence between them and the Smith estimate. The ques-
tion is whether this Court is bound in the execution of
the decree to regard the directions of the decree as ab-
solute, and to be followed-implicitly and literally with-
out any manner of discrimination, or whether they are to
be regarded as directions to guide this Court in estab-
lishing the trustee’s liability. I have no doubt that the
latter is the true view. The exception under consider-

ation will therefore be overruled.

'The trustee also excepts upon the ground that the
Master has not allowed him commissions. This ob-
jection is well taken. The exception will be allowed.

No other exception besides the two above considered
was insisted upon at the hearing. There will, be no
costs of the exceptions awarded to either side.
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Vili.
DEGREE ON EXCEPTIONS.

IN CHANCERY OF NEW JERSEY.

Between .
AMELIA L. GILMORE, On Bill, &c.
Complainant, HAmended Or-
and der as to
GEORGE F. TUTTLE, Trustee,and! Exceptions to
Others, Master's Re-
) Defendants. port.

An order having been made in this cause, dated the
25th day of September,, 1883, by which it was referred to
William Paterson, special Master, to restate the accounts
of George F: Tuttle, trustee, so far as respects the amounts
charged against him for sales of land in violation of his
trust, in accordance with the principles settled in the de-
cree of the Court of Errors and Appeals and the remittitur
therefrom, and the report of said special Master having
been filed, dated the first day of October, 1883, restating
said account, and rule nisi having been taken to confirm
the same and duly served and exceptions having been filed
thereto by said George F. Tuttle, trustee, and the same
having been argued by Richard Wayne Parker,of counsel
with the complainant, and John W. Taylor, Esq., of
counsel with defendant, George F. Tuttle, trustee,

It is, on the 18th day of May, eighteen hundred and
eighty-six, by Theodore Runyon, Chancellor, ordered,
adjudged and decreed that the fourth and fifth exceptions
be and the same are overruled, the same not having been
insisted upon at the argument; and the Court having
considered the first and second exceptions in connection
with the sixth exception, whereby it was alleged that the
said Master in taking and stating said account has dis-

regarded said decree in this cause and has charged against
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the defendant more than the value of the lands conveyed
by said trustee as aforesaid, and the Court being of
opinion that the said first, second and sixth exceptions are
not well taken, it is ordered that the said first, second
and sixth exceptions be likewise and the same are here-
by overruled ; and as to the third exception, whereby it
is objected that the said Master has not allowed the sum'
of $874.37, or any sum for commissions, to which allow-
ance he was entitled by the final decree herein, dated
28th day of July, 1882, it is ordered that the said com-
missions should be allowed said trustee and deducted
from the sum with which the said trustee is chargeable,

as ordered by said final decree, and that the said excep-
tion be sustained ; and it is further ordered, adjudged’
and decreed that the costs of said exceptions be allowed

either party, and that said report be, except as corrected

by the allowance of said commissions, in all things con-
firmed.

And it further appearing from the inspection of said
report that the amount which the said George F. Tuttle
was chargeableon the eighteenth day of October, 1880,
being the date of the previous report in this case,
referred to in the final decree herein, was the sum of
$3,892.93, and that from said sum, according to said final
decree herein, .there is to be deducted for said commis-
sions the sum of $87437, leaving a balance for which he
is accountable, of $3,0L8'56, with interest from-October
18th, 1880, it is further ordered, adjudged and decreed
by the Chancellor that the said George P. Tuttle, trustee,
is chargeable in this cause in. the accounting between
him and the trust with the said, sum of $3,018.56, with
interest from October 18, 1880, and the costs of this suit
to and including said final decree, the homestead men-
tioned in said former decree, the unsold balance of- lands
held in trust,.having since then been transferred to Alex-
ander Grant, the new trustee appointedin his stead.

And it is further ordered, adjudged and decreed that
said George F. Tuttle do pay the said costs and interest
from the date of said former decree, to the complainant 3

40 or her solicitor, (less the taxed costs of said Tuttle on his
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appeal to the Court of Errors and Appeals) and that he
do pay to the clerk of this Court the said sum of three
thousand and eighteen dollars and fifty-six cents, with
interest from the 18th day of October, 1880, forthwith
upon the service of a copy of this decree, and that on
failure to do so the complainants have leave to apply to
this Court for execution or process of contempt according
to law or other proper relief 1 and all equities as to the
allowance of complainant’s counsel fees herein and to the
distribution of the said moneys wunder said final decree,
and as to the direction and control of the trust, are here-

by reserved-
THEODORE RUNYON, C

10
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IX.
NOTICE OF APPEAL.

IN CHANCERY OP NEW JERSEY.

Between-,
AMELIA L. GILMORE, et al,
10 Complainants,
and On Bill, Sc.
GEORGE F. TUTTLE, etal,
Defendants.

The defendant, George F. Tuttle, hereby appeals to
the Court of Errors and Appeals from so much of the
decree made by this Court in the above stated cause, and
bearing date the eighteenth day of May, A.D. 1886, as
overrules tte first, second and sixth exceptions to the
Master’s report therein mentioned, and as decrees that

20 the said George F. Tuttle is chargeable in this cause, in
the accounting between him and the trust, with the sum
of $8,018.56, with interest from October 18, 1880, and
the costs of this suit, to and including the final decree,
and that he do pay the said costs and interest from the
date of the said former decree to the complainant or her
solicitor; and that he do pay to the clerk of this Court
the said sum of $3,018.56, with interest from October 18,
1880, forthwith, upon the service of the copy of the said
decree, and that, on failure to do so, the complainants
have leave to apply to this Court for execution or pro-
cess of contempt, according to law, or other proper
relief.

Dated May 28, 1886.
JOHN W. TAYLOR,

Solicitor, and of Counsel for the defendant,
George F. Tuttle.
I conceive that there is good cause for the above

appeal.
1 JOHN W. TAYLOR,

40 Of Counsel with defendant, George F. Tuitle.



27

X

PETITION OF APPEAL.

Court of Errors and Appeals.

Between
GEORGE F. TUTTLE,
On Appeal
Appellant, from
CACL Chancery.

AMELIA L. GILMORE, etal,
Appellees.

To the Honorable, the Court of Errors and Appeals in the
last resort in all causes :

The petition of George F. Tattle, the appellant in the
above stated cause, respectfully shows that he finds him-
self aggrieved by so much of the decree made in the
Court of Chancery, by his Honor Theodore Runyon,
Chancellor of New Jersey, bearing date the eighteenth
day of May, A.D. 1886, in a cause wherein Amelia L.
Gilmore and others were complainants, and your peti-
tioner and others were defendants, in this respect, to wit:
that the said decree orders, adjudges, and decrees that
the first, second and sixth exceptions to the Master’s
report therein mentioned, bo overruled, and that your
petitioner is chargeable in said cause, in the accounting
between him and the trust, with the sum of three thous-
and and eighteen dollars and fifty-six cents, with interest
from October 18, 1880, and the costs of the-said suit, to
and including the final decree ; and that he pay the said
costs and interest from the date of the former decree in
said cause, to the complainant, or her solicitor, and that
he pay to the clerk of this Court the said sum of three
thousand and eighteen'dollars and fifty-six cents, with
interest from October 18, 1880, forthwith upon the
service of a copy of the-decree hereby appealed from, and

10
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40
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that on fail are to do so, the complainant have leave to
apply to this Court, for execution or process of contempt,
accordinglto law or other proper relief.

And your petitioner appeals from so much of the said
decree as orders, adjudges and decrees as aforesaid, upon
the ground that the same is erroneous in the respects
aforesaid, for that the same should have sustained the
said first, second and sixth exceptions to the said Mas-
ter’s report; and should not have adjudged and decreed

10 your petitioner to be chargeable with any sum whatever,
in the said cause, in the accounting between him and the
said trust, or to pay any sum whatever, nor permitted
the said complainant to apply for process of execu-
tion, or of contempt, to enforce the payment of any
sum whatever.

Your petitioner, therefore, prays that the said decree
of the said Chancellor may be, in the particulars afore-
said, reversed, set asicle, and for nothing holden; nnd
that your petitioner may have such relief in the premises

20 as to this Honorable Court shall seem meet.

JOHN W. TAYLOR,
Solicitor and of Counsel for Appellant



