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(Filed · August 16, 1927) 

N ew Jersey Supretlle Court 
Passaic County 

Beatr ice Brotman, 
Plaintiff, 

vs. Action at Law 
En1anuel Doan, 

Defendant. 

COMPLAINT 

_ Th e plaintiff by her attorneys , Ward & ~!I:cGin-
nis complains of the defendant as follows: 

1. The plaintiff is a resident of the City of 
Pa terson, County of Passaic, and State of N e-v\r 

Je rsey. 
2. The defendant is a resident of the City of 

Pa terson, County of Passaic, and State of N e,v 

10 

Je rsey. 20 
3. That at the time of the committing of the 

gr ievances hereinafter mentioned, the defendant, 
Emanuel Doan owned and operated the automo-
bile hereinafter mentioned. 

4. That, on to wit, the 16th day of Noyember, 
1926, the defendant operated hi s automobile in a 
general northerly direction on a certain public 
street or high,vay known as East 18th Street, in 
th e City 0£ Pater son, County of Passaic, and State 
of N e"r Jersey. 30 

5. That on the day and year aforesaid, the 
plaintiff; Beatrice Brotman was proceeding in a 
genetal westerly direction across East 18th Street 
from the easterly side thereof, to the ,vesterly side 

.. 
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thereof, where it intersects Tenth Avenue another 
' public high,vay in the City of Paterson, aforesaid. 

6. · That on the day and year aforesaid the de-
. . ' 

fendant, Emanuel Doan so carelessly, negligently, 
and wrongfully operated his auton1obile at a high · 
and nxeessive rate of speed, and so carelessly, 
negligently, and wrongfully operated the same 
while it was in a defective condition., and so care-

10: lessly, negligently and wrongfully operated the 
same without giving any signal or warning of its 
approach, and so carelessly, negligently, wrong-
fully operated the same with poor and defective 
brakes, and so carelessly, negligently, and impro-
perly operated the same ·without any .headlights, 
and so carelessly, negligently, and recklessly oper-
ated 1.he san1e without due regard to the rights of 
the public on said highway, and so carelessly, neg-
ligently, and vn·ongfully failed to look in the di-
rection in which he was approaching, and so ca:re-20-
lessly, negligently, and wrongfully operated his 
auto1nobile ,vhile he was an incompetent driver, 
and so carelessly, negligently, and wrongfully 
failed to check the speed of his automobile as he 
was -'1pproaching an intersection, and failed to 
steer or guide the same, so that by reason of the 
premises, aforesaid, the defendant, Emanuel Doan 
ran his automobile into and upon the person of 
the · plaintiff _, with such great force and violenc ·e, 

30 as she was at the crossing on East . 18th Street, 
about two feet from the easterly side thereof, that 
she sustained severe and pern1anent ·injuries. 

7. By reason of the premises, fhe plaintiff has 
been laid up for a long period of time and was 
rendered sick, sore, lame, disordere:d, diseased, 
wounded and debilitated, and in the future will 
continue likewise. 
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8. By reason of the pren1ises, the plaintiff suf-
fered severe and excruciating pain, and in the fu-
tur e will continue likewise ·. 

9. By reason of the premises, the plaintiff sus-
tai ned severe cuts, bruises, contusions and abra-
sions over her entire body; she was black and blue 
over her entire body; she suffered cuts, bruises, 
and disfigurements over her head, face, neck, 
chest, arms, and legs; her eyesight was impaired; 
her hearing was impaired; she suffered a frac-
ture of the internal malleolus of her leg; she was 
rendered unconscious; her ankles were wrenched; 
her walking ability was impaired; her ligaments . 
were torn and twisted; her leg was fractureq; and 
she snffe-red a severe and permanent shock to her 
ner vous system. 

10 

10. By reason of the premises, the plaintiff 
was obliged to lay out and expend a large sum of 
money in order to heal and cure herself of the 20 
injuries sustained, and in the future will continue 
likewise. 

11. By reason of the premises, the plaintiff has 
been unable to carry _on her usual work and em-
ployment, and has lost the profits, gains, and earn-
ings ,vhich she otherwise would have had, and . in 
the-future will continue likewise. 

By reason of the premises, the plaintiff has suf-
fered damages in the sum of Ten Thousand Dol-
lars ($10,000), for which an1ount she will clain1 30 
judgn1ent. 

Louis C. Friedman, 
W a.rd & :lYicGinnis, 

Attorneys of- Plaintiff. _ 
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(Filed August 30, 1927).. 
NE'W JERSEY SUPREME COURT 

Passaic County 

Beatrice Brotman, 

vs·. · 

10 . Emanuel Doan, . 

Plaintiff, 
.Action at Lavv 

Defendant. 

ANSWER 

'The defendant residing in the City of Paterson, 
County of Passaic and State of New Jersey, an-
swering the complaint herein alleges: 

_1. I--Ie has no knowledge or information su~-
cient to forrn a belief as to the allegations con-

20 ta_in ed in paragraph 1. 
2. Admits paragraph 2. · 
3. _ Answering paragraphs 3 and 4, he admits 

that cin the 16th day of November, 1926, he was 
the owner and operator of the auton1obile nien-
tioned in the complaint which was proc-eedi:rrg at 
the intersection of East 18th Street and Tenth 
Avenue, in the City of Paters .on, County of Pas-
saic and State of New Jersey. 

4 .. -Denies paragraphs 5, 6, 7, 8, 9, 10 and 11. 
30 · Separate Defense 

1. Defendant alleges that any injuries or ~an1-
ages sustained by the plaintiff herein at the tin1e 
or on _ the occasion in the mnnplaint ref 2rred to 
were caused in whole or in part by the negligence 
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and want of care of the said plaintiff and not by 
any negligence or default or want of care . on the 
part of this defendant. 

2. The negligence of the plaintiff consisted in 
tha t she did not make reasonable and proper ob-
serv ations at the time and place mentioned in th~ 
co1nplaint and carelessly and negligently walked, 
n1oved and proceeded in and about crossing the 
said n1entioned highway and carele ·ssly and neg.:. 10 ligently used an umbrella. which she was carrying 
jn such a n1anner as to obstruct her view of ve- -
hicle,3 passing in and along the highway at said 
ti n1e and place and crossed the said highway at a; 
place other than the regular cross walk thereof 
and carelessly and negligently placed herself in 
a position of known danger in the said mentioned 
nublic bjghway. 

Wn1. B. Stiles, 
Attorney f.or Defendant. 20 
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(Filed September 1, 1927.) 

NEW JERSEY SUPRE1\1E COURT 
Passaic County 

Beatrice Brotman, 
Plaintiff, 

vs. 

10 Emanuel Doan, 
-Defendant. 

Action ·at Law 

REPLY 

The plaintiff denies all the matters contained in 
the first and second paragraphs of the separate 
defense of the defendant's answer . . 

Louis C. Friedman, 
Ward & McGinnis, 

20 Attorneys of Plaintiff. 

80 

"I 
Postea 

(Filed March 8, 1928.) 
NEvV JERSEY SUPREME COURT 

Passaic County 

Beatr ice Brotman, 
Plaintiff, 

vs. Action at Law 
Emanuel Doan, 

Defendant. 

POSTEA 

This action was tried before Judge Joseph A. 
Delaney, with a jury at the Passaic Circuit on 
March 1st and 2nd, 1928. 

10 

The plaintiff having subn1itted her evidence and 
rested her case and the court being of the opinion 
tha t such evidence did not establish a cause of 20 
action against the def end ant, Emanuel Doan, or-
dered upon motion of defendant's counsel that 
the plaintiff be non-suited. 

Jos. A. Delaney, Judge. 
A true copy-Edward J. Kelleher, Acting Clerk. 

30 
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Notice and Grounds of Appeal 

(Filed March 30, 1928.) 
NEW JERSEY SUPREME COURT 

Passaic _ County 

Beatrice Brotman, 
Plaintiff, 

vs. Action at Law 
Emanuel Doan, 

Defendant. 

NOTICE AND GROUNDS .OF A.PPEAL. 

To: William B. Stites, .attorn~y of defendant: 

Please take notice, that the plaintiff appeals 
from the whole of the judgment of nonsuit err- · 
tered in the above stated cause, and every part 
therefrom, to the New Jersey Court of Errors & 

20 · Appeals in the last resort in all causes, and that 
the following are the grounds of appeal: 

1. Because the trial Court comn1itted error in 
ordering a judgment of nonsuit against the plaint-
iff and in favor of the defendant. 

2. Because the trial Court should have refused 
the defendant's motion for a nonsuit. 

Louis C. Fried1nan, 
Ward & McGinnis, 

Attorneys of Plaintiff. 
30 Due and legal service of a ,,rithin copy is here-

by acknowledged this 28th of March, 1928. 
Wm. B. Stites , 

Attorney of Defendant. 

9 
Bea trice Brotman-direct 

NEW JERSEY SUPREMrn COURT 
Passaic County 

Beatric e Brotman, 
Plaintiff, 

vs. Action at Law 
En1aauel Doan, 

Defendant. 

Paterson, N. J., March 1, 1928. 
Before Hon. Joseph A. Delaney, J., and a Jury. 
Appearances: 

For the Plaintiff: Louis C. Friedman, Esq. 
:B-,or the Defendant: William B. Stites, Esq. 

( A jury was called and sworn and counsel for 
the r espective parties opened the case to the jury.) 

BEATRICE BROTJ\1:AN, sworn. 

Direct Examination by Mr. Friedman: 
Q. :M_iss Brotman, you live in Paterson 1 A. 

Yes. 
Q. Do you remen1ber having an accident on 

Nove1nber 16, 19261 A. Yes, I do. 
Q. On which street were you proceeding before 

the street where the accident occurred 1 A. On 
Tenth A venue. 

Q. Speak a little louder. A. On Tenth Ave-
nue. 

Q. So the last juror can hear you. A. On 
Tenth A venue. 

Q. In which direction on Tenth A venue~ A. 

10 

20 

30 
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Beatrice Brotman--direct 

I was going up straight Tenth Avenue to cross the 
streeL to East 18th Street. 

Q. I see. Was it raining that night? A. Yes, 
very ha.rd. 

Q. And you had an umbrella with you? A. 
Yes, I did. 

,Q. Now, when you got to the corner what did 
you do ? A. I looked on both sides. They ,vas 

10 passing several n1achines and I was waiting till 
they passed, and then when I looked at the right 
I didn't see no n1a.chines; and then I looked at 
the left, you know. I didn't hear any sound uf a 
n1achine, no lights, and the rain hit me in the face 
so I protect 1ny face with the umbrella on the 
right-hand side, and I started across the street. 
As soon as I stepped off the corner and I took 
about three steps I got hit by an automobile. 

Q. On which side were you struck by the auto-
20 n10 bile? On the left? A. On the left. 

Q. Now, you say you protected your face fron1 
the rain with the umbrella? A. Yes. 

Q. N o-w, on which side did you have that um-
brella, the left side or the right side? A. On the 
right side ·. 

Q. On the right side? A. Yes. 
Q. So, the rain was coming from your right? 

A. " Yes. 
Q. Was the wind blowing that night? A. 

80 Yes, yes, sure. 
Q. I see. Did you have this umbrella turned 

toVirards your right? A_. It strike my face, so I 
Rhall be able to look, you know _, and keep my eyes 
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Beatrice Brotman--direct 

Q. Where did you look then, to the right or 
to the left ? A. To the right. 

Q. And then you looked to the left; is that 
right ? A. Yes, yes. 

Q. Now, before you-how long were you on 
that corner before you started across the street? 
A. Oh, I shall say a couple of minutes or so. 
You know, there was no machines coming and I 
started across the street. . 10 

Q. Now, before you started to cross the street 
did you or did you not hear any horns from ma-
chine s blowing? A. No horn at all. No sound 
of a horn. 

Q. Did you see any headlights from any auto-
mobile con1ing fron1 your left? · A. No, no, no. 

Q. And then you started to cross ·the street? 
A. Yes. 

Q. I-low many steps did you take before you 
were struck? A. About three steps. 20 

Q. Were you knocked unconscious? A. Yes. 
Q. When you woke up where were you? A. 

In the machine yet. 
Q. In the machine? A. Yes, going to the 

hospital. 
Q. What hospital were you at? A. Ba.rnert 

Hospjtal. 
Q. Barnert Hospital. I-Io,v long· were you at 

the hospital ? A. Just a ,veek. 
Q. A week? A. Yes. 30 
n. T-fow long ,vere you laid up? A. I was 

laid up in succession till I got the cast off, and 
thPn , ~ou know, I was still lying in bed-

Q. · J-Iow many weeks was that, Miss Brotman? 
.-\. It waR about hvo n1onths, you know; I had 
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this cast on for six week s, but then after, when 
they took the cast off in the hospital, they put it 
back on, and they gave me a treatment, you know ; 
1ny back hurt me with the cast on. Then I had 
it on for another two weeks. 

Q. I-low many weeks were you prevented from 
going to work ? A. Twenty ·weeks. 

Q. Twenty weeks ? A. Yes. 
Q. What kind of work do you do? A. W eav -

1ng. 
Q. Silk weaving? A. Yes. 
Q. What is your salary per week? A. Be-

fore? Thirty dollars. 
Q. What is your salary now ? A. From eigh-

teen to twenty. 
Q. I-Iovv many · looms did you work at before 

the accident? A. Three. 
Q. I-low n1any looms do you work on now ? 

20 A. Two. 
Q. If you ·work on more looms is your salary 

greater 1 A. Of course. 

30 

Q. Now, do you remember what you spent for 
doc.tor bills 1 

Mr. Stites - I object to that. 
The Court-Answer yes or no. The ques-

tion is do you remember f 
-]\{r. Stites-''Yes or no,'' yes; I have no 

objection to yes or no: 

A. Yes, I ren1ember. 
Q. How much did you spend for doctors? 

Mr. Stiter - I object to that question. 

13 
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Th e Court-I will sustain the objection. 
Mr. Friedman-I take an exception. 

Q. What leg ... as injured, Miss Brotman? A. 
The left one. 

Q. How long were you in bed? A. In bed? 
I was for two months, you know. And after, you 
know, when I was walking around on crutches or 
I stand up or sat down a little on a chair, and then 10 
I went back to bed. You know, I didn't lay in 
bed strai gh.t ahead , you know; I sit down. 

Q. I see. Wa s this a painful injury you had? 
A . Oh, I '11 say. 

Q. I-Iow do you feel now? A. Well, I don't 
feel good since-I always have trouble and n1y 
leg hurts me. 

Q. Will you speak a little louder? A. 'That 
place where it haf been bruised from the wheel, 
you know, it always hurts me, even to touch it. 20 
It is sore. That part of it is sore. And if it is in 
a little bad weathel', even no-w-, you know, the wea-
ther jsn't clear or changes, I feel it draws and it 
sticks with pins; that is how I feel. 

Q. In your work do you sit or stand? A. I 
don't stand 1nuch by two looms, you know, I got 
a chance to sit down. That is why I am working 
hy bvo looms only. · 

Q. Are you tired now if you stand long on 
your feet at th e n1achine ? A. Oh, sure, my leg 30 
is too weak to stand all day long. 

Q. Now, the clothes you wore on the ni ght of 
th e accident, ]\fis 3 Brotman; were they de_stroyed 
or damaged in any way f A. It was rub bed off 
several places so I couldn't wear it no more, the 
coat, you know. 
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Beatrice Brotman-direct 

Q. What apparel, wearing apparel, of yours 
was damaged? vVhat clothes that you wore that 
evening? A. Y_ou know, the stockings, the shoes, 
and the dress are all full of dirt, you know, mud. 
I had a new dress, and the coat, I couldn't wear 
no more. 

Q. What kind of a coat was it? A. A thirty-
dollar sport coat. 

Mr. Stites-I move that the answer be 
stricken out. There is no claim in the case 
for any loss of wearing apparel, as I unde r-
stand it. 

Mr. Friedman-There isn ''t? 
Mr. Stites-I don't think so. I hadn't 

noticed it. 
Mr. Friedman-That is right. 
Mr. Stites-Will Your Honor strike it 

out ? 
The Court- , It is stricken o~ut. 

Q. After 'you left the hospital did you still 
have medical treatments? A. Oh, yes, I went 
for treatn1ents three months in the-hospital. 

Q. ~fter you left the hospital? A. Yes, sure. 
Q . . How many times a week would you go to 

the hospital after you left? A. Well, in the be-
ginning three times, and then-

Q. Per week? A. A couple of months, 
around about six weeks or two months, about six 
,veeks I took only two treatments a week, you 
know, because it was a different treatment and 

. ' 
the last couple of weeks, about two weeks or so, 
I took just one treatment. 
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Q. What kind of treatments were those? A. 
Electr ic treatments of different kinds. 

Q. Electric treatments? A. ·yes. 
Q. Did they hurt? A. Well, electric massag-

ing, you know, sticks like pins. 
Q. Well, did it hurt you? A. Yes, it did. 

You know, it burns. There are different kinds of 
trea tments I had, and burns. 

Q. How did you get to the hospital for these 10 
var ious treatments from your home? A. By a 
tax i. · 

Q. '\'\That were your taxi fares? 

Mr. Stites-I object to that, your Honor. 
Mr. Friedn1an-That is pa.rt of the ex-

penditures. 
The Court-I will sustain the ,objection. 

Q. Now, Miss Brotman, did you have anyone 20 
take care of you while you were ·hon1e? A. 'Ye:3, 
a lady, you know a friend of-not exactly of n1ine, 
but of my mother from Europe. She knew me and 
she took me into her house and, of course, I paid 
her. I didn't have anybody else· to take carE' of. 

Q. How long did she take care of you? A. I 
still an1 with her, about seven weeks. 

Q. Seven weeks? A. Seven weeks I paid her 
for · her service. 

Q. How n1uch did you give her a week? A. 30 Thirty-five-

Mr. Stites-I object to that, your Honor. 
The Court-It is not the proper way to-

' prove expenditures. I shall sustain the ob-
jection. 
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Mr. Friedman-'1 1hat is the way I ]1avc 
been proving it across the hall. 

The Court-If you have it can't be done 
on this side of the hall. 

l\!Ir. Friedman-I think the witness's tes-
timony of what she paid for a woman to 
take care of her is relevant and compr.tent 
-the witness's own testimony. If the de-
fendant wishes to attack the credibility, he 
can do that. 

The Court-If I observe the situation cor -
rectly at this point there is nothing be-fore 
the Court. 

'Mr. Friedman-I will take an exception 
to your I-Ionor's ruling .. 

Q. . I-low long did . you have • the cast on your 
foot, Miss_ Brotman~ A. Well, I shall say t:frx. 

20 weeks, and about two weeks after it was tak-,~n 
off they put it back on for two weeks. 
. Q. Then, you had a cast on your foot for---

A. Two months. 
Q: -eight weeks~ A. Ye8. 
Q. And that vvas a plaster cast~ A. Y eR. 

· Q. Now, in what position would you be with 
that plaster cast on your foot~ Was yoln· foot 
raised or what was the position of your foot~ A. 
No, not raised; just I had to lay straight. 

30 Q. You had to lay straight~ A. Straight a 11 
the time; yes, I couldn't walk. 

Q. Now, do you know whether or not this nJ1 _!l 

who ran bis car into you blew his horn tlrnt night 
before he came- A. No, no, no. 

Q. H~e did not blow his horn~ A. "\To. 

Mr. Friedman-Take the witness. 

17 
Bea trice Brotman-cross · 

Cross Examination by Mr. Stites: 

Q. Miss Brotman, how long have you lived in 
Paterson~ A. In Paterson~ Well, when I ar-
riv ed to America I was only about three months 
in Paterson; then I left for Pennsylvania and I 
lived there for two years, almost. Yes-no, it was 
over two years, a little over. Then I same back 
to Paterson in April. 

The Court-Talk up toward the jury. 

A. In April, 1926, if I am not mistaken, y'es. 
Well since then I lived in Paterson. It will be ' two years this April, you know, since I came back 
from Pennsylvania. 

Q. And you returned to Paterson about April, 
1926 '? A. Yes. 

Q. Where did you go to live in Paterson~ A. 
In Paterson~ . 

Q. Yes. A. I lived-I stayed with my bro-
ther. 

Q. With your brother~ A. Yes. 
Q. Is that Harry~ A. No, Morris. 
Q. Morris~ A. Yes. 
Q. What address~ 

Mr. Friedn1an-J ust a moment. I don't 
see how that is con1petent or material, 
where thjs girl lived. 

1\{r. Stites-She was asked on direct ex-
an1ination if she lived in Paterson. 

1\{r. Friedman-Yes. 
Mr·. StitBs- · This is cross examination. 
The Court-Yes. You may go ahead. 

10 

20 

30 

I 
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A. 461 East 22nd Street, Paterson. 
Q. Still re side there 1 A. No. 
Q. vVhere now 1 A. On Harrison Street, 258 

Harrison. · 
Q. I s that this friend of your mother's that you 

speak about 1 A. Yes, sure. Yes. 
Q. Now, Tenth Avenue runs in what dir ection 1 

10 Mr. Friedman-If the witness knows. 
Mr. Stites-Certainly, if she knows. 
The Court-If she doesn't know she will 

say so. 

A. "\Vhat do you n1ean, it runs ~ 
Q. Run s north , sou th, ea st or west 1 A. Well, 

I am not so much educated, but the only thing I 
know where I lived. Of cour se, I wouldn't say. I 
don't kno, v the map , if it is south or west. 

20 Q. You don't know whether it runs east or 
west or not1 A. No, I ju st can tell where I live, 
you knovv, and where I was going, but not where 
it is about. 

Q. On the night of the accident, can you tell 
us in what direction you were ,,ralking on Tenth 
A venu 1 A. I was walking from East 22nd 
Stre et, Tenth Avenue, straight up East 18th 
Str eet. 

Q. Do you know ,vhether that was in an easter-
30 ly or westerly direction 1 A. What1 Beg your 

pardon1 
Q. Do you know whether that was walking 

east or ,~rest 1 A. I don't kno,v east or west. I 
wouldn't say. I wa s goin R: up Tenth A venue to 
Hi~ st J 8th Street. 

0. B1 t ran'+ ~rou tell 11s whether that was east 

19 
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or west, the direction in which you were walking1 
A. I imagine that is east. 

Mr. Friedman-I ask to have it stricken 
out, '' I in1agine, '' your Honor. 

The Court-Yes. 
:.Mr. Friedman-It is a characterization. 
The W-itness-You know, I wouldn't say~ 
The Court-All right, if you don't know. 10 The Witness-I don't know, no. 

Q. I understood you to say you lived in Pater-
son since April, 19261 A. Yes, yes. 

Q. And still live here 1 A. Yes, sure. 
Q. And you don't know the directions in which 

the street s run 1 A. I know the direction where 
I was going. 

Q. But you don't know which is north and 
which is south 1 A. No, no, I don't know the 20 map. 

Q. Well, where were you going the night of 
the accident ? A. To night school. 

Q. And where was the night school located 1 
A. Where I was going to 1 

Q. Yes. A. It is in high school, right across 
here, high-school ni ght school. 

Q. Vlhat street~ A. It is right across the 
court. 

Q. The high school 1 A. Yes, Central High 30 School night school. 
Q. That is where you were going1 A. Yes. 
Q. And in order to reach the high-school 

huildin g- A. Yes. 
Q. -you had to cross Eighteenth Street1 A. 

Y0.s. 
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Q. And when you reached Eighteenth Street 
what course had you intended to take to reach the 
high school f A. I ,vas going to take the buB. 

Q: The bus~ A. The bus to night school. 
Q.. Where were you to get the bus~ A. On the 

corner, East 18th and Tenth A venue. 
Q. The bus stopped on the corner of Tenth 

A venue~ A. Yes. 
10 Q. And Eighteenth Street~ A. Yes. Then I 

used to take the bus always on that corner. 
Q. And did you have to cross East 18th Street 1 

A. Yes, sir. 
Q. To reach the point where the bus stopped~ 

A. Yes, I have to cross Eighteenth Street. 
· Q. W el1, but did the buses stop at the corner 
just before they reached the corner~ A. If th0 
bus stopped~ 

Q. Yes. A. There was no bus yet. 
20 Q. But usually did they stop at the corner or 

just before they reached the corner~ A. At the 
corner. 

l\{r. Friedman-I object to the question. 
The Court - She has answered it. She says 

they stopped at the corner. 
The Witness - Right at the corner. 

Q. Did the buses have any regular stops, do 
30 you know~ 

Mr. Friedma11-I object to the question 
on the ground it is irrelevant. 

The Court-No, it is in1portant. She said 
she was going to get a bus. Now the in-
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quisitor wants to know whether they had 
regular stops. 

JYir. Friedman-But there was no bus 
there, your lionor. 

r:l.~e Court-I shall admit the question. 
Mr. Friedman-I take an exception. 
The Court-The exception is noted. 

Q. These buses had regular stops on Eigh- 10 
teenth Street, didn't they~ A. Yes, on every cor-
ner they stopped. I usually took the bus on East 
18th and Tenth A venue, on that corner. 

Q. Was this a foggy night or just raining~ A. 
It was raining and foggy. 

Q. Both~ A. Yes. 
Q. And about what time was it when you 

reached the corner or-. A. It was about seven 
o'clock. 

Q. And you had an un1brella A. Yes, I did. 20 
Q. Holding it over you~ A. Yes, holding it. 
Q. In which hand~ A. On my right hand. 
Q. And do you recall whether or not there was 

a hardware store on the corner there~ A. Yes, 
there is a hardware store. • 

Q. A hardware store~ A. Yes. 
Q. That is on the north-east corner, isn't it, of 

East l8H1 Sfreet and Tenth A venue~ A. I don't 
know. 

The Court - She doesn't know. 
The ,vitness-I know that-
The Court-All right. 

0. Now. next to the hard,vare store there is a 

30 
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little fruit store, isn't there 1 A. Yes, I guess-
the next 1 Next door there is a fruit store· that 

' is right. I guess so, yes. 
Q. And that is the corner where you were in-

j~1red 1 A. Yes, that corner; that is right. 
Q. Is that right1 A. On the same side. 
Q. Now, when you reached the corner on East 

18th Street did you stop1 A. Yes, I did. 
10 Q·. And where ,vere you when you stopped 1 

A. On the sidewalk on that corner. 
Q. liow close to the curb 7 How close to the 

curb or to the g11tter7 A. Right on the corner, 
you know. I didn't- · 

Q. Do you know where the gutter is 7 A. Yes. 
Q. The gutter runs along the edge of the side-

walk. A. Oh, how far 7 I don't remember, but 
I was on the sidewalk, that is the only thing I 
know. 

20 Q. But you don't know ho,v far away from the 
.g·utter you ·were, A. No. 

Q. But you did stop7 A. r edid stop, yes. 
Q. What did you stop for1 A. To look around 

for the machines, if there is any machines con1-
1ng. • 

Q. And you had the umbrella over you at thG 
timel A. Yes. 

Q·. Raining hard 7 A. Yes. 
Q.. And you looked to your right first 7 A. Yes·. 

30 Q. · Did you see any automobiles coming7 A. 
Yes, I did see several, you know, several automo-
biles-not n1any. It was very quiet on that time. 
1:1hen I ·waited until they passed. 

Q. Did you see their headlights 7 Did you see 
the li2i·hts on the automobiles 7 A. Those-yes, the 

( 
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lights was on the automobiles, yes, some of them 
had, sure. 

Q. Now, when you stopped and looked to your 
right up East 18th Street, how far up the street 
could you see7 ·A. · I don't know how far. 

Q. vV ell, one block or two blocks or how far 1 
.. A... I can see-I have-I could see very .good. 

Q. You could see very good 7 A. Yes. 
Q. You saw cars coming7 Yo:u saw cars com.- 10 

ing towards you on Eighteenth Street 7 A. Those 
cars I savv coming, I waited till they pass. 

Q. Yes. Well, now, how far could you see in 
the direction from which those cars were com• 
ing1 How rna:,;iy blocks 7 A. I shall say-oh, I 
don't know; about bvo or three blocks. 

Q. Two or three blocks. Then you waited for 
those cars to pass? · A. Yes. 

Q. Then, what did you do next7 A. The next, 
when I didn't see any machines con1ing, I started 2o 
crossing the street . 

Q. After you looked to the right 7 A. Yes. 
Q. You saw machines coming, you say7 A , 

·Yes. 
(~. And you waited 7 A. Yes. 

· Q. What did you do then, if anything1 A, 
What ·r did7 

Q. Yes. Did you do anything el~e except look 
to your right? A. Well, I looked to my left. I 
looked on both sides. 

Q. When you looked to your left did you see 
any rna.chines coming 7 A. There was a machine 
passing, one or two machines before. 

Q. You saw them 7 A. Before I started. 
Q. Did you see then1? A. What 7 

30 
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Q. Did you _ se<:: them? A. Yes, ·sure, I do. 
Q. Did you see their headlights? A. Yes. 
Q. Did they blow their horns? A. Well, some 

of them, yes, and son1e not. 
Q. Was anyone else crossing the street? A. 

No, that time was nobody in the street, not a soul. 
Q. There was no one there? A. No, sir. 
Q. N o,v, hovv n1any cars passed you which 

10 were approaching from your left before you 
started to cross the street? A. I can't say that; 
I didn't count n1achines. I can't say that. I 
know I just .remember seve.ral machines was pass-
ing; it vvas big traffic. 

Q. .I see. Well, you say you_ didn't see the 
light~ on the car of Mr. Doan~ A. . No, I didn't 
see any lights. 

Q. You didn't see any lights on his car~ A. 
No, no. 

20 Q. Well, you didn't see his car before the acci-
dent, did you? A. IIis car~ 

Q. · Yes. A. No, I didn't; otherwis~, I would 
stop. 

Q. You didn't see it. Certainly. And you 
didn't see his car after the accident, did you? A. 
Well, in the meantime, you kn 'ow, I got hit fron1 
that automobile and thrown away off a distance. 

Q... Yes, but you were unconscious? A. Yes, 
after that I got knocked unconscious. · I don't 

30 knovv after what happened, but in the n1achine I 
woke up. 

Q. Then, you don't know positively whether 
there was any lights on Mr. Doan 's car or not, do 
you 1 A. I didn't see any 1ip-hts. 
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Mr. Friedman-Just . a minute. Counsel 
is asking these questions repeatedly, and I 
think these questions have been answered. 
It is just n1ere repetition. 

lVIr. Stites-I don't like to make repeti-
tion, your I-Ionor, but I don't think it is. 

The Court-All right. All right. Pro-
ceed. 

Q. The first time that you saw Mr. Doan's ~u-
to1nobile was when you regained consciousness 
and ·were in the car; isn't that right? A. I didn't 
see the machine, but I just-I just felt-you know, 
when I got hit. But I didn't see the machine. 'The 
only thing I know I was in the machine, you 
know; I didn't look at the machine when I was-
got hit and thrown a.way. No. I knew at that 
tin1e that I got hit from an automobile. I was 

10 

screan1ing loudly. 20 · 
Q. You knew it was an automobile that struck 

you~ A. Yes. 
Q. ,¥ ell, when you regained consciousness you 

were in the auto111obile of Mr. Doan? A. Yes. 
Q. On the way to the hospital~ A. Yes. 
Q. Now, what pa.rt of your body was struck 

bv the auton1obile? A. On the left side. 
"Q. And when you stepped down off · the side-

walk to cross the street, which way were you look-
in i:r 1 A. Fir st on the right and then on the left. 30 

'Q. Yes. That vvas before you stepped down 
from the sidewalk 1 A. Yes. . 

Q. No,v, when you stepped down off the side-
vvalk which way were you looking or facing? A. 
The left side. 

.. 
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Q. I see. And you didn't see the automobile 
coming? A. No, not his automobile, not that au-
to1nobile I got hit fron1. 

Q. Well, when you stepped down from the 
sicle·walk and were crossing the street the automo--
biles had passed, hadn't they? A. I-lad passed? 

Q. Yes. A. When I stepped off the sidewalk 
the automobile had passed? 

10 Q. Certainly. A. Well, I wouldn't get run 
over if the automobile had passed. 

Q. These cats that you saw. A. They had 
passed, yes. 

Q. They had passed ~ A. Yes. 
Q. 'Then, when you stepped down fron1 the 

sidewalk into the street you didn't see any cars 
coming then? A. No, no. 

Q. And you say you could see about three 
blocks R\vay? A. Yes, sure. I can see very good, 

20 you know, but this time I didn't see any car. 
Q. You could see either to your right up East 

18th Street or you could see to your left about 
three blocks in each direction? A. Yes. 

Q. Right? A. Yes, yes. 
Q. Then, after you stepped down from the 

sidewalk you couldn't see to your right, could 
you, on account of the umbrella? A. No. 

Q. And could you see to your left? A. Yes. 
Q. And you didn't see the automobile of Mr. 

30 Doan's coming at any time? A. No, no. 
Q. You didn't see it? A. No. 
Q,. And you were looking? A. Yes, I did. 
Q. All the time1 · A. Not all the time. When 

I wa2 crossing the street I didn't look on the side; 
T loo'J-:ed str~j ght wh en I was crossing. I looked 
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before. Wh en I st epped off the corner, when I 
stepped off the ~idewalk, I looked. 

Q. Yes. When you stepp ed off the sidewalk 
into the street you looked to your left? A. Yes. 

Q. You didn't see any cars coming then? A. 
No. 

Q. And you took three steps and were struck~ 
A. Yes. 

Q. Now, you had passed that corner several l'O 
tin1es before, hadn't you? A. Before ?' 

Q,. Yes. On your way to school? A. Yes, 
every evening, and I used to in the morning, too, 
when I used to go to work I used to take that 
bus-
and I used to in the morning, too, when I used 
to go to work I used to take that bus-

Q. · :How n1any street lights are there on that 
corner? A. IIo-w many street lights? 

Q. Yes. T,vo? A. I don't know. I know the 20 
corner ·was litted, but I don't know the lights. 

Q. There was light on the corner, but you don't 
know the nun1ber? A. The number of what? 

Q. The · lights. A. No, no. 
Q. But there ·was light there? A. Yes, the 

corner was lj tted, sure. 
Q. You say you stood on the corner about two 

minutes before you passed over ? A. I really don't 
r e.n1e1nber exactly, you know. I stopped and 
look ed around and I didn't see no more machines 30 
and started crossin g th e street. I didn't look-I 
didn't even have a watch with me. I couldn't tell 
how--how rnuch, exactly. 

Q. Did the rain interfere somewhat with your 
<"'rossing the street? A. Yes, it was raining, sure. 

Q. It int erfered with your walking across? 
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Mr. Friedman-I don't think she under-
stands the word interfere. 

.. A __ . Interfere whatf 
·Q. Did it make it difficult for you to walk 

acros s the stre et-the rain f A. Why, no. 
Q. Were you carrying any books with youf A. 

Yes, one book, ju st one book. 
Q. In which hand were you carrying your 

book r? A. In the left hand. 
Q. Now, during the tin1e that you were laid 

up, you were not in bed continually, were you, for 
three n1onths f A. No, not for three mont]J.s con-
tinually. I was continually for two months. 

Q. In bed f A. Yes, when I had a cast on, 
yes. 

Q. For two n1onths- A. Yes. 
Q. -you had the cast on f A. Yes. 
Q. · And you were in bed all that timef A. Yes. 
Q. And you ·were in the hospital one week f A. 

Yes, one week. 
Q. And then ·went ho111e f A. Yes, then they 

sent 111e hon1e. They have no room in the ward 
any 111ore. 

Q. Was all the n1edical treatinent that you re-
ceived given you at the hospital f __._f\.. No. Medi-
cal treatment f 

Q:. Yes, the doctors f A. No, not in the hospi-
30 tal. I just pay for the treatn1ents after I went. 

Q. Did you have any other doctor come to your 
house or anything like thatf A. After that, you 
knovv, when I started walking- around all the tim e, 
n fm;v months after . $ ·yvas just having; the doctors 
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private, you know, because I suffered on n1y an-
kle and leg. 

Q. And you had a private doctorf A. No. 
Q. Well, did you go to the ho spital for all of 

your treatments f A. Yes, for my treatments I 
went to the hospital. 

Q. All of them f A. Yes. 
Q. I see. The electrical treatn1ents and every-

thing were performed at the hospital! A. Ye~ . . 10 
Q. Now, you recall where the fruit store. 1s 

there on the corner, don't you f · A. Yes, I Just 
re1ne1nber it was light on the corner. Was that 
hardv;rare store and next was like a vegetable and 
fruit store; yes, I do remember. 

Q Well now which store was it that you were . ' ' crossing in front off The hardware store or the 
fruit store f A. The hardware store, yes. 

Q. I' see. A. Yes. . 
Q. And about how far from . the · corner was it 20 

that you were crossingf A. O:n the sidewalkf 
Q. Where you went across. A. How far f It 

isn;t far. Just on the corner I crossed. I didn't 
wa lk away from the corner when I came up Tenth 
A venue. · I didn't vvalk away; I just went up 
strai} {ht. 

O,. Didn't you turn to ·walk to your right on 
Eia:hi.eenth Street f A. No~ no, no. 

Q. You did not f __._A.._. I didn't have to, because 
on the corner the bus stops. 30 

Q: The bus doesn't stop right at the corner, 
does jtf A. Right at the corner, yes. 

Q. Doesn't it stop some feet away from the 
<'orner f A. No. 

Q. Sure about that f A. I know the bus used 
1-o stop on the corner. 

7 
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Q. But it doesn't go ifight down to the cor-
ner, does it? It stops a few feet back? A. l\!Iaybe 
three or four steps away from the corner. I don't 
know. You know usually the bus stopped on the 
corner, always. 

Q. You say your ankle hurts you yet? A. Yes, 
yes, always now . 
. Q. What is wrong with it now? 

1\1:r. Friedman-I object to the question. 
This witness isn't a doctor; she doesn't 
know what is wrong with her ankle. 

The Court-She can explain what the 
trouble is with her ankle. She ought to 
know whether it hurts her. 

l\lir. Friedman-Yes, but she · doesn't 
knovv what the trouble is. 

The Court-If there is any internal trou-
ble, of course, she canJt explain that. 

l\lir. Friedman-It is a subjective syn1p-
tom. 

Q. Well, does it hurt you now? A. YeR, that 
feels fro'm here to here (indicating). 

Q. Does it hurt you today? A. Yes. Not only 
today, but always, in that place. I can't touch. 
It is sore. That has been bruised, that place, and 
besides, you know, the weather changed, I feel 

30 terrible; I have an awful pain. 
Q. Is there any difference in the size of your 

ankles now1 · A. No, I don't think so. 
Q. They both look the same, don't they? /\. 

Yes. 
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·Q. Would you n1ind standing up, please? A. 
There is a big mark on it. 

Q. Please face the jury. Just put your an-
kl es together. 

(The witness stood before the jury and 
complied with the request of Mr. Stites.) 

Q. That is all; thank you. Now, you say you 10 
formerly operated three looms? A. Yes. 

Q. When did you first go to work operating 
looms ·~ A. Back to work. 

Q. When did you start? A. The month of 
April. 

Q. When you can1e back to Paterson? A. No, 
the next April. 

Q. The following April? A. The following 
April, yes. 

Q. Is that right? A. Yes .. 20 

The-; Court-I don't think the jury can 
hear you. 

Q. And when you went to work on the three 
loon1s how long did you ren1ain working on three 
100111s? A. Till I got the accident; till that day, 
till the last day. 

Q. When did you go back to work? A. Con1e 
back to work? • 30 

Q. Yes. A. April 1927. 
Q. No. Is that when you returned to work? 

A. After the accident, yes. 
Q. Yes. A. Sure. 
Q. And you did11 't do any work from N ovem-

ber? A. November. 

7 



10 

32 
Beatrice Brotman-cross 

Q. 19261 A. 1926. No, no work at all. 
Q. Until April, 1927 f A. 1927. 

~1:r. Friedman-Speak a little louder. I 
can't hear you and I am sure the jury can't 
hear vou. ., 

The Witness-Yes. 
lvir. Friedrnan-Raise your voice. 
The Witness-I did return to work on 

April 1927 you know, since after the acci-
dent. 

Q. And were you doing the same kind of work 
after you returned f A. Yes, the same kind. 

Q. Except you operated one less machine f A. 
Yes. 

Q. That is all f A. Yes. 
Q. Well, when you _ went back to work in 

20 _ April, 1927, wasn't the silk industry a little slack 
at that tin1e, A. Well, I don't remember. I know 
I got a job on a different place; not at the same 
place. 

Q. Wasn't the reason that you only operated 
two loon1s the fa.ct that business in the silk indus-
try Tvas not so good at that tinie, in April, 1927 f 
A. vVhat was the reason I operated two loon1S f 

Q. Yes. A. On account of mine leg I couldn't 
get the same job back, you know. 

30 Q.. Did your ankle prevent you-

Mr. Friedman-Let her finjsh her answer. 

.. 
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A. I could get the san1e job back, you know. Mine 
brother took a friend of his on that job and he told 
him, '' As soon as my sister will come back I want 
you to give her that job back," but I couldn't 
take jt no more. 

Q. Did you go back there to take itf A. No, 
I didn't. I just went up and took my tools. I had 
1ny tools up there yet. 

Q. You went up to the place where you had 10 worked at the time you were injured to get your 
tools? A. Well, at that time I was recovered; 
I was out looking for a job already. 

Q. I see . Well, did you go up to the office to 
find out if you could get your old job back f A. 
No, I didn't go up to get my job back. 

Q. Why not f A. I couldn't take the three 
looms back. 

Q. II ow did you know if you didn't try f A. 
1-Iow do I know 1 20 

Q. Yes, if you didn't try. A. Well, he told, 
me, he said, "Can you take back now three 
loon1s 7 '' I said, ''No.'' Of course, the boss didn't 
have anything to do with it, but that n1an, the 
san1e n1an was sti ll working on that job, and he 
would give it back to me, the job, any time I con1e 
for it. 

Q. But you didn't try to see if you could oper-
ate t.:_he three loon1s, did you 1 A. No. 

Q. And then you sought a job at another 30 place1 A. Yes. 
Q. And found one 1 A. Yes. 
Q, And in that position you operated two 

1ooms f A. Yes, two looms. 

:r 
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Q. Did you try to operate three looms in that 
position 1 A. No. 

Q. Then, you don't know at any time whether 
you could have done it or not, do you 1 A. Yes, 
son1etimes the ·work w·as running a little bad and 
I had to stand on my feet more than-you know-
then I shall be-I couldn't! my foot was too weak. 
And after I came home I had to massage it and 

10 take a hot bath. Sometimes silk doesn't run so 
good; son1etimes runs better; sometime s it runs 
various and I get bad silk. 

20 

30 

Q. When you are opera ting two looms you 
have to be on your feet, don't you 1 A. No, not 
alwav s. I sit most of the time . ., 

Q. Don't you have to walk around one loom to 
the other 1 A. Yes, little by little, stand up an<l 
look around and when everything is straightened 
out I sit down again. 

Q. You couldn't sit dovvn all the tin1e and oper-
- ate two 1oonis, could ·you 1 A. I can sit down for 

ten minutes in succession and stand up for two 
minutes or three minutes. 

Q. Couldn't you do that operating three looms 1 
A. No, three looms I have to be on my feet, you 
know, all the time. 

Q. You couldn't get any rest operating thre e 
loon1s 1 A. I couldn't get any rest. 

Q. You couldn't sit down at alH A. No. 
Q. Is thnt what you mean 1 A. Yes. 
Q. That ankle is all right now, isn't jt 1 A. 

My ankle is all right 7 
Q.' It is all right now, · isn't it7 A. · It is not. 
Q. It is not~ A . . No. 
Q. Does it h11rt you to<lay7 A . Today7 Yes. 
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Q. Do you limp when you walk7 A. No, you 
can't notice when I walk slow especially, you 
can't notice much. 

Q. How does it feel today when it hurts you 7 
A. Today it draws a little. 

Q. Draws a little 7 A. Yes, and that place 
hurts me; you know, it is sore. 

Q. Can't you touch it7 A. No. 
Q. It hurts you to touch it~ A. Yes, if I shall 10 

just touch it against something it hurts like any- . 
thing. 

(At this point the witness was temporar-
ily withdravvn and the witness Moses Carl 
S~coff testified on behalf of the plaintiff.) 

BEATRICE BROTMAN, resumed. 

Redirect ]jxaminatjon by 1\1:r. Friedman: 
Q. Miss Brotn1an, counsel for the defendant 

asked you before how far you could see to your 
left or to your right and you said two or three 
blockf:;. Now, what did you n1ean when you gave 
counsel that answer7 

1\/lr. Stites-I object to that. It is plain 
Rnglish, and the answer was explicit, what 

20 

she n1eant. 30 
1\!Ir. Friedn1an-Thjs witness doesn't 

clParly understand thn English language. 
l\1r. Stites-She see1ned to answer very 

intelligently. 
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lVIr. Friedn1an-I want to make sure. I 
have got the right to ask her. 

The Court - Well, let us see if she under-
stands. 

A. Yes, I do. 
Q. Speak louder. A. I can see quite a dis-

tance if I see a light. 
Q. You said you could see two or three blocks 

to your right or left, didn't you? A. Yes. 
Q. What did you mean when you said you 

could see two or three blocks to your right or left ? 
A. I meant by-if I see a light from machines 
coming I could see. 

Q. Two or three blocks? A. Yes, maybe fur -
ther than that. 

Re -cross Examination by l\tir. Stites: 
Q. The streets were lighted at the tin1e, weren't 

they 1 A. "\Vhat? 
Q. The streets were lighted? The streets lights 

were lighted ? A. Yes, on the corner. 
Q. The corner light? A. The corner light. 
Q. Did you see the lights? A.. The corner 

light. I mean machine lights, also. 
Q. Could you see the street lights down at the 

next block to your right? You say you could see 
lights? A. Yes. 

Q: Well, could you see the street lights, too? 
A. Yes, of course. Yes. 

Q,. I-Iow n1any blocks away could you see the 
street lights? A. Quite a distance. 

Q. Three blocks? A. About that mucb. 
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1\1:r. Stites-That is all. 

(A recess ,vas taken until March 2, 1928, 
at two o'clock P. M.) 

Paterson, N. J., March 2,-1928. 
Afternoon Session. 

MORRIS BROTN[AN, sworn. 

Direct Examination by Mr. Friedman: 
Q. l\!Ir. Brotman, you are the brother of the 

plaintiff in this case? A. I am. _ 
Q. Did you ever go to the home of Mr. Doan? 

A. I did, sir. 
Q. And do you recall how soon after the acci-

dent that was? A. About two months. 
Q. Two n1onths. Was Mr. Doan home the first 

10 

time you went ~here? A. He was not. . . 20 
Q. Did you see his wife ho1:1e? ~- es, _sir; 
Q.· Did you have a conversation with his wife~ 

A. I did. 
Q. Did she or did she not tell you sh~ was rid-

ing with l\1:r. Doan at the time of the accident? A. 
She did. 

N[r. Stites-I object to any conversation 
between this witness and . Mrs. Doan. She 
is not a party to the action. How could that 30 ' 
be binding on the defendant. 

The Court-Not in the ·presence of the~ 
defendant? 

Mr. Stites-N 6. 
The Court-I -shall sustain the objection. 
1\fr. Friedn1an-I take an exception . 

.. 
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Q. Did you have a conversation with Mr. Doan 
at any tin1e 1 A. Yes, about two weeks after the 
-after I was there again. 

Q. Two weeks after the first tin1e you went to 
his home 1 A. Yes. 

Q. And was he at hon1e the second time 1 A. 
He was at home. 

Q. What were you talking about 1 A. Well, 
10· -I wanted to find out whether he was the owner 

and the driver of the car. 
Q. What did he say1 A. Well, he claimed that 

while they were discussing between hi1n and his 
wife, l\1:rs. Doan, they were discussing about a 
certain accident which occurred about two days 
before on a very dear friend of theirs nan1ed Mrs. 
Solow. 

J\!Ir. Stites-I object to that, your Honor, 
20 and n1ove to have it stricken out. It doesn't 

seem to me to have anything to do-

By t!ie Court: 

Q. What did he say1 A. V\That did Mr. Doan 
say1 

Q. Yes. A. Mr. Doan said he was the owner 
of the car. 

Q. That answers the question. A_ And he 
drove it at the time. 

30 - Q. Talk toward the jury. 

By J\!Ir. Friedn1an: 

Q. Did he say anything else 1 A. Well-
Q . . In reference to this accident. A. In refer 

ence to this accident, 

39 
Morris · Brotman-cross 

Q. Yes. A. ,v ell, he said that it ,vould be 
well taken care of. 

Q. I see. Did he tell you how the accident oc-
curre d 1 A. He did. 

Q. What qid he say 1 A. He says he hasn't 
seen the girl until he struck her. 

Q. Did he take care of this case after that 1 

Mr. Stites-I object to that, your Honor. 10 
Mr. Friedman-I will withdraw the ques-

tion. Take the witness. 

Cross Examination by Mr. Stites: 
Q. When did this conversation take place, Mr. 

Brohna.n 1 A. I don't remember the date exactly, 
but it was a.round ten weeks or three months past 
th e accident occurred. 

Q. Well, what month was it1 A. Well, it was 
in December-around the beginning of the year 20 
of 1927 . . 

Q. But you don't remember the_- A. Around 
January. 

Q. You don't ren1ember the date 1 A. No, sir. 
Q. Did your sister go with you 1 A. At the 

tin1e 1 She didn't. She was laid up. 
Q. Where was she 1 A. A.t 29. Benson Street, 

where I put her. 
Q. Did you live there, too 1 A. No, sir. 

Mr. Stites-I think that is all. 

Mr. Friedman-The plaintiff rests, your 
. Honor. 

:Plaintiff Rests. 

30 
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Motion for Non-suit 

MOTION. FOR NON-SUIT 

Mr. Stites- ·Your Honor, I move for a non-sui t 
upon the grounds that the evidence shows that th e 
plaintiff was guilty of contributory negligence an d 
on the furth er ground that there has been no evi -
dence offered in the case that would show any 
negligence on the part of the defendant. N o-,v, th e 

10 plaintiff's testimony is the only testimony in th e 
c.ase of the occurrence of any accident whatever 
and her testin1ony is that-

(JVIr. Stites argued at length.) 
Mr. Friedn1an-As I recall the testimony, your 

I-Ionor, the plaintiff said that what she n1eant by 
not being able to see-she could see, rather, two or 
three blocks, was that she could see an automobile 
if it had lights on for two or three blocks. Your 

20 Honor recalls yesterday I asked her what she 
meant by that, there being some doubt in my mind 
as to her answer. She said if an auton1obile had 
light:; on she ·could see for two or three blocks. 
She never said, or never 111eant ·to say, that she 
could see it for two or three blocks up the street 
either way. She testified that she saw several au-
ton1obiles pass which had lights on; that she 
looked to her left and to her right before she 
crossed the street and she didn't see any lights 

30 on any automobile coming from her left; that she 
didn't see any lights on any n1achine coming fron1 
her left; that she didn't hear any horn blow; and 
that no horn was blown. 

N o,v, assumirrg there is an arc light on the cor-
ner, still that doesn't relieve the defendant from 
operatin g an automobile without lights and de-

41 
Motion for Non-suit 

pend upon the carefulness of a pedestria~ to de-
pend on an arc light to see whether a car 1s com-
ing . 

Counsel for the defendant would ask for a non-
suit on that gTound. And I say that when i5he 
said she could see either way that was later ex--
pla ined by what she meant, and I respectfully sub-
mit that it is a factual question, whether she 
looked to the left or to the right or whether she 10 
looked properly to her right and left, and whether 
the defendant had any lights on his car, whether 
he blew his horn. 

The mere fact that an arc light was on the cor-
ner does not relieve the defendant from the re --
spon6ibili ty to blow a horn and keep ligh~s on a 
car in the night-time. It is a factual question for 
the jury to say whether a violat~on of the ~raffle 
Act or Motor Vehicle Act ~onstitutes negligence 
in -any respect. . . 20 

The Court-Under the evidence as 1t stands 1n 
this case at this point, I believe counsel's motio_n 
for a non-suit is ·well take:r:i, and I shall order 1t 
in. I will excuse the jury. 

JVIr. Friedman--! want to take an exception to 
your Honor's ruling. 

The Court-The exception is noted. 

,,, 
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New Jersey Court of Errors and Appeals 
Beatrice Brotman, 

Plain tiff-Appellant, 
vs. 

. Emanuel Doan, 
Defendant-A ppellee. 

On Appeal 
from Supreme 
Court 

BRIEF FOR PLAINTIFF-APPELL ,ANT 
STATEMENT OF FACTS 

This is an appeal from a judgment of nonsuit 
ent ered on the gTound that the plaintiff was guilty 
of contributory negligence and that there ;Vas no 
negligence shown on the part of the defendant. 

On the evening of November 16, 1926, the plain-
tiff while crossing on a crosswalk from Tenth 
Avenue to East 18th Street, in the City of Pater-
son, ,vas struck by the automobile of the defend-
ant (P. 9 and 10, S. of C.). 

The plaintiff testified as follows on P. 10, S. of 
c., 1. 8: 

"Q. , Now, when you got to the corner 
what did you do~ A. I looked on both 
sides. They was passing several machines 
and I was waiting till they passed, and then 
when I looked at the right I didn't see no 
machines; and then I looked to the left, you 
know. I didn't hear any sound of a, 
machine, no lights, and the rain hit n1e in 
the face so I protect my face with the um-
brella on the right-hand side, and I started 
across the street. As soon as I stepped off 
the corner and I took about three steps I 
got hit by an automobile. 
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Q. On which side were you struck by the 
automobile? On the left? A. On the left. 

Q. Now, you say you protected your face 
from the rain with the un1brella? A. Yes. 

,Q. Now, on which side did you have that 
umbrella the left side or the right side? 

' A. On the right side. 
Q. On the right side? lA. Yes. 

· · Q. So, the rain was con1ing from your 
right ? A. Yes. 

Q. Did you have this umbrella turned 
towards your right? A. It strike my face, 
so I shall be able to look, you know, and 
keep n1y ,eyes open.'' (P. 10, S. of C., 1. 30.) 

· '' Q. Where did you look then, to the right 
or to the left? A. To the right. 

Q. And then yoli. looked · to the left; is 
that right? A. Yes, yes. 

Q,. Now, before you- ·how long were you 
on that corner before you started across the · 
street? A. Oh, I shall say a couple of r¢n• 
utes or so. You know, there was n~ 

- machines coming and I started across tht 
str_eet.'' (P. 11, S. of C., 1. 5 to 10.) 

, "Q. Now, before you started to cross the 
street did you or did you not hear any 

· horns from n1achines blowing? A. No horn 
at all. No sound of a horn. 

Q. Did you see any headlights from any 
auton10 bile coming from your left? A. No, 
no, no. 

Q. And then you started · to cross the 
street? A. Yes. · 

,Q. How ma:q.y steps did you take before 

a 
you were struck? A. About three steps'' 
(P. 11, S. of C., 1. 10 to 20). 

ThB foregoing testimony was the plaintiff's 
testirnony on direct examination. On cross exam-
·ination, the plaintiff testified that when she got to 
the corner of East 18th Street, and Tenth A venue, 
she stopped. 

"Q. Now, when you reached the corner 
on East 18th Street, did you stop? A. Yes, 
I did. 

Q. And where were you when you 
stopped? A. On the sidewalk on that cor- · 
ner. 

Q. How close to the curh? How close · 
to the curb or to the gutter? A. Right on 
the corner, you 'know" (P. 22, S. of C., 'l. 
8 to 15). 

Sh,~ testified further: 
'' Q. But you did stop? A. I did stop, 

yes-. 
Q. What did you stop for? A. To look 

around for the machines, if there is any 
machines coming" (P. 22, S. of C., 1. 22 
to 25). 

'' Q. And you looked to your right first? 
A. Yes. 

Q. Did you see any automobiles com-
ing? A. Yes, I did see several, you know, 
several automobiles-not many. It was 
very quiet on that time. Then I waited un-
til they passed'' (P. 22, S. of C., 1. 29 to 
34). · . . 

'' Q. Did you see their headlights? Did 
you see the lights on the automobiles? A. 
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Those-yes, the lights was on the a.utmno-
biles, yes, some of then1 had, sure" (P. 22, 
S. of C., 1. 35). 

The plaintiff testified further on cross examina-
tion that she saw cars coming towards her on Ea.st 
18th Street, and she waited until those cars 
passed, and that she could see those cars about 
two or three blocks, and when she didn't see any 
more machines coming, she started to cross the 
street, and that the cars that she could see two or 
three blocks, had lights on (P. 22, S. of C., 1. 30 
to 35; P. 23, S. of C., 1. 5 to 20). A~ter the cars 
which had lights on had passed her, she testified 
that besides looking · to her right, she looked to 
her left; she looked on both sides (P. 23, S. of C., 
1. 20 to 30) and that she saw one or two machines 
bef orf~ she started to cross the street, and they had 
headlights on, and that so.n1e. of them blew their 
horns, and some did not (P. 23, S. of C., 1. 30 to 
~5) P. 24,, S. of C., 1. 1 to 5). 

The plaintiff testified she didn't see any lights 
on the car of the defendant, otherwise she would 
have stopped (P. 24, S. of C., 1. 20 to 24). She 
testified that there weren't any lights on the de-
fen<lant 's car (P. 24, S. of C., 1. 31 to 35). The 
plaintiff testified further on cross exan1ination 
that when she stepped down fron1 the sidewalk 
into the street, she didn't see any cars (P. 26, S. 
of C., 1. 15 to 18). 'The plaintiff testified further 
on cross examination, she could see either up to 
the right of East 18th Street, or to the left, about 
three bTocks in each direction, and that she didn't 
see the automobile of the defendant con1ing at any 
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time (P. 26, S. of C., 1. 20 to 30), and that she was 
looking before she crossed the street, and then 
she took three steps and was struck, (P. 27, S. of 
Cn 1. 3 to 6). The plaintiff testified further that. 
she was right on the corner (P. 27, S. of C., 1. 20). 

The plaintiff's entire contention in the case is 
that the defendant's automobile was operated 
with out any lights, or any other kind of lights, so 
that pedestrians who were about to cross the 
street, couldn't see his car proceeding on the high-
way, and the defendant's contention seems to be 
that the plaintiff was guilty of contributory negli-
gencr,; because if she would have looked, she would 
have seen, and would, therefore, have not been 
struck by the defendant's automobile. 

The defendant's arguments were that if she 
would. have looked, she would have seen, and 
would have avoided being struck by the defend-
ant 's car. This defendant seems to overlook the 
pro position,' as this accident took plac.e when it 
was :'aini;ng, and it was foggy, and misty, and 
fur thermore, the plaintiff testified she saw other 
automobiles pass her, and she saw them two or 
three blocks away, because they had lights upon 
them. But the plaintiff, when she testified that 
Rhe could _see two or three blocks to her right or 
to he:r left before she crossed the street, and didn't 
see the defendant's autou10bile con1ing, explained 
what she meant by that statement. She said she 
could see the other automobiles which passed her _ 
two or three blocks away because they had lights 
on. ( Case, 22, 1. 30 to 35) ; Case, 23, 1. 5 to 20.) 
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On cross examination as to this fact, she testi-

fied as follows: 
"Q. You could see either to your right 

up East 18th Street or you could see to your 
left about three blocks in each direction ~ 
A. Yes. 

Q. Right 1 A. Yes, yes. 
Q. Then, after you stepped down from 

the sidewalk you couldn't see to your right, 
could you, on account of the umbrella 1 A. 
No. 

Q. And could you see to your left 1 A. 
Yes. 

Q. And you didn't see the auton1obile of 
Mr. Doan's coming at any time1 A. No, 
no. 

Q. You didn't see it1 A. No. 
Q. And you were looking 1 A. Yes, 

I did. 
Q. All the tin1e 1 A . . Not all the tin1e. 

When t was crossing the street I didn't 
look on the side; I looked straight when I 
was crossing. I looked before. When I 
stepp~d off the corner, when I · stepped off 
the sidewalk, I looked" (P. 26, S. of C., L 20 
to 35; P. 27, S. of C., 1. 1 to 2). 

After the above testimony on cross examination, 
the plaintiff's counsel on re-direct examination 
asked. her the following questions: · 

'' Q. Miss Brotman, counsel for the de-
fendant asked you before how far you could 
see to your left or to your right and you 
said two or three blocks. Now, what did 
you mean when you gave counsel that an-

1 
swer1 A. I can see quite a distance if I 
see a light. 

Q. You said you could see two or three 
blocks to your right or left, didn't you 1 A. 
Yes. 

Q. What did you mean when you said 
you could see two or three blocks to your 
right or left 1 A. I meant by-if I see a 
light from n1achines coming I could see. 

Q. Two or three blocks 1 A. Yes, may-
be further than that" (P. 35, S. of C., 1. 20 
to 25; P. 36, S. of C., 1. 8 to 18). 

The plaintiff when she said on cross examina-
tion she could see two or three blocks to her right 
or leL n1eant that she could see two or three blocks 
away the machines which had lights on and passed 
her ( C. 22, 1. 30 to 35), ( Case, p. 23, 1. 5 to 20). 

11hu plaintjff was a student at night school, and 
was A foreigl'ler, and in all probability made an 
hon est mistake when she said she could see two or 
three blocks either way up the highway before 
she crossed the street, and in good faith attempted 
to say she could see two or three blocks up the 
highway if an auton1obile had lights on, and ;s she 
said, n1aybe further. 

After the plaintiff's testimony was in, the de-
fendant's counsel moved for a nonsuit, and it was 
granted, which the plaintiff now .argues was er-
ror. The defendant's counsel relied upon the 
case of lVIcGrath v. North Jersey Street Railway 
Company, 66 N. ,T. L., P. 312, but the plaintiff 
contends the McGrath case is not authority for 
defendant's proposition. In the McrGath case, it 
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was on a busy highway in Newark, where traffic 
·was n1oving all the time. It was a clear evening. 
The car which struck the plaintiff in that case 
was a large object with conspicuous lights. 

In the 1\!IcGrath case there were several wit-
nesses who saw the car approaching before it 

· struck the plaintiff, and in that case, the Court 
veTy rightfully held that if McrGath looked, he 
would have seen, because there was testimony by 
two other witnesses that the car was approaching 
in the direction of the plaintiff's left, and that if 
he w0uld have looked, he would have seen . Th e 
very rightfully held that if McGrath looked, he 
and <lid not observe that car, and in the McGrath 
case, there was a large crowd n1oving aU the tin1e 
on a busy highway, and there was a proC'ession 
w .. ith n1usic to the beating of a drun1, which might 
have directed :M:cGrath 's attention away fron1 the 
direction to observe where he ·was proceeding. 

In 1he plaintiff's case suh judice, she te·stifiecl 
it was very q1-1iet, not a soul was crossing the 
street . . That several other cars passed with lights 
on; ~=hat she saw then1 for quite a distance, so1ne 
of the111 blew their horns, and some of them didn't. 
That when they passed she looked to her right and 
to her left, and saw no cars approaching, and then 
she step ·ped off the corner fro111 East 18th Street 

· and Tenth Avenne, and was struck by defendant'R 
automobile when she ha1 taken three steps . 

All a -plaintiff is bound to do in crossing the 
street is to use his powers of observations in a 
reasonable . and careful manner . The plaintiff in 
this case, testified very minutesly how careful 
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she was before crossing the street, and further-
more, the evidence shows she crossed from a cor-
ner, and was on the crosswalk. 

POINT I. 
THE TRIAL JUDGE COMMITTED ERROR 

IN NONSUITING THE PLAINTIFF. 

Th e plaintiff testified and explained what she 
meant when she said she could see two or three 
blocks up the highway before she crossed the 
str eet, and didn't see the automobile of the de-
fendant. She said she could see the defendant's 
car if he had lights on it two or three blocks 
awa y, or further, and with this explanation before 
th r Court and jury, the trial Court should have 
pGrrnitted the jury to decide whether there was 
any contributory negligence, or negligence as to 
th r defendant, because an explanation at least is 
a factual question for a jury to decide. 

In the case of Andrew v. Mertens, 88 N. J. L., 
p. 626, the Court said, syllabus 1 : 

"In passing upon motions to nonsuit and 
for the direction o_f a verdict, the court can-
not ·weigh the evidence, but must take as 
true all evidence which supports the view of 
the party against whom the motions are· 
made, and must give him the benefit of all 
legitimate inferences which are to be drawn 
in his favor." 

If this is so, the trial Court committed error in 
nonsuiting the plaintiff in the · case sub judice, be-
cause, i~ all legitimate inferences to be drawn from 

,r 
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the facts are to support the plaintif 's contention, 
her explanation as to what she meant when she 
said she could see t\ ,vo or three blocks up the high-
way before she crossed the street, had to be de-
cided in her favor to wit: "that she could see two 
or three blocks up the street if an automobile had 
light s on it,'' and if this is so, the instant case 
should have been left to be decided by the jury, as 
to eviden ce of contributory negligence. 

Assuming, however, that the trial Court thought 
or beJieved the plaintiff in her explanation, was 
telling a wilful and delib erate untruth as to a 

'---' 

n1aterial fact, then even at that rate, it was error 
for hin1 to nonsuit the plaintiff, for such a wilful 
or deliberate staten1ent of a mat erial fact would 
affect the credibility of her testin1ony, and wou ld 
go against the weight of her evidence, and there -
fore ,v:as a factual question for the jury, as wa s 
said hy Justice l(alisch in State v. Duggan, 84 N. 
J. L., p. 603, · at p . 606, middle of second para-
graph, 

'' The maxim falsus in uno fa.lsus in 01n-
nibus is not a n1andatory rule of evidence, 
but is rather a pern1issible inference that 
the jury may or may not draw when con-
vinced that an attempt has been made to 
n1islead them in some material 1~espect. '' 

The san1e bas been held by Justice Pitney in 
the case of Addis v. Ru shmore, 7 4 N. J .. L., p. 649. 

Th t-~ plaintiff's testimony, that she looked to her 
left, and didn't see any lights on the defendant's 
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car, was enough to make it a jury question, whe-
ther -~he defendant was operating his car with or 
without lights, and whether that constituted neg -
ligence. If it wa s broad daylight, and the plain-
tiff looked a-nd didn't see the defendant's car in 

' all probability, the trial Court ·would have been 
correct, but this accident occurred at night, and 
it cannot very ·\"vell be said, that if she would have 
looked, she would have seen, for the defendant's 
auton1obile n1ight have sped around the corner 
fron1 her left but n1ade a wide turn and struck her 
unlike the McGrath case, supra. 

T-[ow could the plaintiff see the defendant's car 
if she looked, when she testified before she 
c1 ossed the street she looked and didn't see any 
auton1obiles coming or any lights, or hear any 
horn~ blown, and it ·was very quiet _ on the street; 
not a soul was on the street 1 

In thi s r espect, the case differs from the ~!f c-
G ra th cas e, wh ere the Court found, as a 1natter 
of fact, that the trolley car which struck the plain--
tiff had a larg e headlight on it, which was well -
ligh tcd, and vv hich the plaintiff in that case would 
have seen, if he looked. '· In the case sub judice 
there wer en't any ,;vitnesses who could testify 
"'Nhere th e defendant's automobile came from as 
in the lVIcGrath case, supra. No one knows whe-
ther the defendant's car came in a straight line 
fron1 the plaintiff' s left or around the corner fron1 
her left. 

11he case of Farese v. North Jersey Street Rail-
way Company , 76 N. J. L., p. 457, was a case where 
a boy was struck on a dark, foggy and misty night, 

.. 

• 
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and in that case, the Court held the plaintiff was 
guilty of contributory negligence; because the au-
tomobile which struck the plaintiff in that case, 
had hea ·dlights on the car, which were lighted, and 
the r3ar was lighted inside, which fact was also 
found, and testified to by the plaintiff's own wit-
nesses, and in that case, the plaintiff testified he 
could see a light seventy -five feet from the place 
·where: he was standing, and the plaintiff's witness 
in th A Farese case, testified that he could see a din1 
light on the car, fifteen or twenty feet away. 

There is no such testin1ony in the plaintiff's 
case, the only testin1ony being there were not any 
lights, and there was not any horn blown, and 
therefore it ·was a jury question whether the au-
tomobne which struck the plaintiff had ljghts on 
it, or blew its horn before approaching the inter-
secticn of the street where the plaintiff was 
struck and whether it came in a straight line from 
her left or came around the corner from her left 
at a high rate of speed without lights or warning. 

POINT 2. 
CONTRIBUTORY NEGLIGENCE IS A JURY 

QUESTION. 

'' A n1otion to nonsuit will be reviewed on 
the ground of contributory negligence, un-
less it is established by the evidence beyond 
fair debate.'' Brewster v. New York etc . 
Railroad Co., 80 N. J. L., p. 447; Mahnken 
vs. Freeholders of Monmouth, 62 N. J. L., 
p. 404. 
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The Courts have also held that a motion for 
nons11jt admits the truth of the plaintiff's evi-
dence, and of every inference of fact which can 
be legitimately drawn therefrom. Jones v . Pub-
lic Service Railway Co., 86 N. J. L., p. 646. 

As the proof stood at the close of the plaintiff's 
caRe, the contributory negljgence of the plaintiff, 
and negligence of the def end ant, was a jury ques-
tion. Newark Electric etc. Co., v. Ruddy, 62 N. J. 
L., p . 505; Najarian v .. Jersey City etc. R . R . Co., 
77 N. J . L., p. 704; Napurana v. Young, 74 'N. J. L ., 
p. 627. 

In ~-he case of Durant v. Pahner, 29 N. J. L ., p. 
~-14, at 547, second paragraph, the Court said: -

'' As · a general rule, there · can be no re-
covery in such action when the ·want of 
ordi ,na ry care is proved. If it appear by 
the p]aintiff's own case, he rnust of course 
be nonsuited; for then he supplies his ad -
versary with what is usually a n1atter of 
defense, but he is not bound to prove affirn1-
atively that there "\Vas no want of ordinary 
rare on his part; for that would be equiv-
a]ent to say that the law presun1es that the 
person injured contributed by his negli-
gence to the accident, and that such pre-
sun1ption, unless overcon1e by positive 
proof, of itself is sufficient to defeat a recov-
ery . The ·vvant of ordinary care is negli-
gence, culpable negligence, not to be pre-
sumed, but to be proved by the . party who 
avers it . In general, it is a matter of' de-
fense, to be shown affirmatively by the de -
fendant, and then it presents a question of . 
fact for the jury . '' 
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This case very clearly shows that contributory 
negligence being a matter of defense must be 
proved affirn1atively unless the plaintiff's . own 
case ;=:;upplies the defendant's proof beyond fair 
debate. 

I-low could the trial Court have held that the 
plaintiff supplied the necessary proof for the de-
fendant, when the jury could have found that the 
auton1obile which struck the plaintiff did not come 
in a i~traight line all the way down the highway 
fron1 · her left, but could have in all probability, 
turned around the corner from her left where she 
was f;tanding~ and therefore she couldn't see it 
when she looked. 

In other words, if the plaintiff stood on the cor-
ner, as she testified, the defendant's automobile 
might have come fron1 the side street on her left, 
and r.s she crossed the street, it turned around the 
corn8r and struck her. That was an inference for 
a jury to draw, and the Court con1mitted error in 
not leaving the jury to find that as a fact. 

The Court also committed error in nonsuiting 
the plaintiff, by not letting a jury decide whether 
or not the defendant had lights on his car on the 
evening of the accident, because a failure by hin1 
to ·comply with the Traffic Act, or the Motor Ve-
hicle Act, w-ould be such an infraction of the Sta-
tute, which the jury had a right to decide whether 
or not it ,vas evidence of negligence on the de-
fendo.nt 's part. 

The Court also committed error in not permit-
ting the jury to decide whether or not the co~trib-
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utory negligence of the plaintiff,,if there was any, 
contributeci proximately to the injuries which she 
sustained. 

The defendant's counsel, in his motion for non-
suit, stated that the evidence showed the plaintiff 
was guilty of contributory negligence, (P. 40, S. 
of C., 1. 1), and the plaintiff contends that the 
Court's granting the nonsuit on that ground wa~ 
error because the motion did not . state that the 
contributory negligence of the plaintiff, if there 
was any, contributed proxin1ately to the injuries 
w hie h she sustained. 

In other words, assuming for the sak .e of argu-
1nent, that the plaintiff was guilty of contributory 
negligence, that in itself did not prevent the plain-
tiff from recovery unless her contributory negli-
genc0 contributed proxin1ately to the injuries 
,vhich she sustained. See case of Pennsylvania. 
Railroad Company v. Righter, 42 N. J. L., p. 180. 

POINT 3. 
THE PLAINTIFF PROVED NEGLIGENCE 

ON THE PART OF THE DEFENDANT. 

Th0 plaintiff testified that the defendant's car 
had no lights on it, and no horn or other signal 
was given by his automobile, and that it was very 
quiet on the street at the tin1e of the accident, and 
not a soul was on the street. With this fact in evi-
denc<~, to wit: the quietness of the neighborhood, 
the jury could very readily have inf erred -that if 
a horn ,vas blown, the plaintiff would have heard 
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it, .or if the defendant's car had lights on it the 
plaintiff would have seen then1, as there was ~o 
other thing to distract her attention as in the Mc-
GratL case supra. 

Tho mere fact that an arc light was burning on 
the corner, did not relieve the defendant fron1 
having his lights burning or from blowing his 
horn as he approached the intersection. It being 
a rainy night, the arc light in all probability, 
might have cast a reflection from a lighted area to 
a dark area, so as to prevent the plaintiff fron1 
seein1.t the defendant's car. As the Court well <..: 
knows where there are two areas close to each 
other, one space darkened and another space 
well lighted, the law of physics is that a person 
can :;ee standing in a dark area what is going on 
in th 12 lighted area, but the person who is in the 
lia·hted area is totally blind as to what occur-a . 
rences are taking place in the darkened area. 

In other words, the reflection of the arc light 
n1ight have covered up the defendant's auton10-
bile to prevent the plaintiff fron1 seeing it. Where-
as th~· plaintiff standing on the corner in the di-
rect rays of the arc light, could have easily been 
seen ~'..)y the defendant while he ,vas proceeding on 
the road in a dark space, if he was proceeding 
carefully, and slowly and observing the direction 
in which he was approaching. These are all facts 
which should have been left for the jury to find, 
and Hie Court's motion in granting a nonsuit was 
error in this respect. 
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Th8 defendant might have been proceeding at 
8uch a fast rate of speed that the plaintiff in all 
probability could not have seen such a rapidly ap-
proaching car, and this is also a fact which should 
have been left for the jury to decide. As was said 
in the case of Shiles v. Public Service Corp., 77 
N. J. L., p. 600, 

'' Where the plaintiff looked through a 
small window in the back of his wagon to 
see if a trolley car was approaching, failed 
to see a rapidly approaching car, and by 
reason of such failure, drove upon the trol-
ley track ,vhere he ·was struck. It was held 
that the question of a plaintiff's negligence 
was for the jury.'' 

For all of which reasons, it is respectfully sub-
1nitte<l that the judgn1ent of nonsuit entered in 
the above cause be hereby reversed, vacated and 
for nothing holden, and that a venire de novo 
issue. 

~{ay Tern1, 1928. 

V\T ARD & McGINNIS, 
LOUIS C. FRIEDMAN, 

Attorneys of Plaintiff-
Appellani. 

PETER J. McGINNIS, 
Of Counsel. 



New Jersey Court of Errors and Appeals 

BEATRICE BROTMAN, 

Plaintiff-Appellant, 

v. 

EMANUEL DOAN, 

Def endant-Appellee. 

BRIEF FOR DEFENDANT-APPEL .LEE 

POINT I. 

The non-suit was properly granted .. 

The testiinony of the plaintiff showed conclu-
sively that she was guilty of contributory negli-
gence in crossing the street in the manner in which 
she proceeded in not making careful and proper 
observations both before and while crossing ( Case, 
p. 10, 1. 2) : "Q. I see, was it raining that night? 
A. Yes., very hard. Q. And you had an umbrella 
with you? A. Yes, I did. Q. Now, when you got 
to the corner, what did you do? A. I looked on 
both sides. They was passing several machines and 
I was waiting till they passed, and then when I 
looked at the right I didn 't see no machines; and 
then I looked at the left, you know. I didn't hear 
any sound of a machine, no lights, and the rain 
hit 1ne in the face so I protect my face with the 

.,, 
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un1brella on the right-hand side, and I started 
across the street. As soon as I stepped off the cor-
ner and I took about three steps I got hit by an 
auto1nobile." 

It appears by the testimony that at the time of 
the accident, it was raining ( Case, p. 10, I. 25) and 
the accident occurred about 7 p. m. ( Case, p. 21, 
1. 18) and the plaintiff was holding the u1nbrella 
ov,er her ( Case, p. 21, 1. 20). She could see up 
and down the street very good ( Case, p. 23, 1. 8) 
for a distance of two or three blocks ( Case, p. 23, 
I. 15; Case, p. 26, 1. 20) and there was considerable 
traffic at the time ( Case, p. 24, 1. 15). She didn't 
see defendant's automobile before the accident 
( Case, p. 24, I. 22) . 

( Case, p. 25, 1. 10) : "Q'. The first time that you 
saw Mr. Doan's automobile was when you regained 
consciousness and were in the car; isn't that right? 
A. I didn't see the machine, but I just-I just felt 
-you know, when I got hit. But I didn't see the 
machine. The only thing I know I was in the ma-
chine, you know; I didn't look at the machine when 
I was-got hit and thrown away. No. I knew at 
that time that I got hit from an automobile. I was 
screaming loudly." 

When the plaintiff stepped from the sidewalk, _ 
she was facing left, which was in the direction fro1n 
which defendant's automobile was approaching 
( Case, p. 25, 1. 35) and had taken three steps when 
struck by the automobile ( Case, p. 11, 1. 20; Case, 
p. 27, 1. 5). 

The street at the point where plaintiff was cross-
ing was well lighted ( Case, p. 27, 1. 20; case, p. 36, 
1. 22). 

It is apparent .from the testimony of the plaintiff 
that if she did look up and down the street she 
certainly looked carelessly as the automobile of the 
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defendant was certainly within the range of her 
vision before she started to cross the street, as she 
could see good, as she expressed it, for a distance 
of three blocks in either direction, and there was 
plenty of light, as there was an arc light on the 
corner, and she was struck by defendant's automo-
bile after she had proceeded about three steps from 
the curb and the defendant contends that the plain-
tiff was guilty of contributory negligence in not 
making reasonable and careful observations at the 
time of crossing· the street and that she should 
have seen defendant's automobile approaching as it 
was certainly in the street coming toward her at 
the time and there does not seem to be any reason 
for her not seeing it if she had either looked or 
made careful observations before crossing. 

The rule requiring one exercising his lawful 
rights in a place where the exercise of lawful rights 
by others may put him in peril, to use such precau-
tion and care for his safety as a reasonably prudent 
man would use under the circun1stances, is the 
measure of duty for one who crosses a public high-
way on foot. He must use his powers of observa-
tion to discover approaching vehicles, and his judg-
ment how and when to cross without collision, but 
his observation need not extend beyond the dis-
tance within which vehicles moving at lawful speed 
would endanger him. IF OBSTACLES, TEM-
PORARILY INTERVENE TO PREVENT OB-
SERVATION, HE SI-IOULD WAIT UNTIL THE 
REQUIRED OBSERVATION CAN BE MADE. 
(Ne\'rark Passenger Ry. Co. v. Block, Errors and 
Appeals, 55 N. J. Law, p. 605). 

In the above case, the court at page 612 states 
as follows: 

"The duty devolving on one using a highway 
for passage on foot varies with circumstances, 
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'"."hich are indefinitely various. It n1ay be of 
one degree when the highway is a quiet coun-
try road, and of another degree when it is the 
crowded street of a great city. It may differ 
at different hours of the day, with respect to 
different vehicles and the differing rates. of 
speed at which they are 1noving, and by reason 
of different opportunities of observation. 

It is nnpossible, in n1y judgn1ent, to classify 
these variant circumstances, and to lay down 
a precise rule as to the degree of care required 
in each class. In dealing with cases of this 
sort we must recur to the general rule, which 
requires one, in exercising his lawful rights in 
a place where the exercise of like rights by 
others may put him in peril, to use such pre-
caution and care for his safety as a reasonably 
prudent 1nan would use under the circum-
stances. 

From this rule it may be said in general that 
one who passes on foot along a sidewalk or 
footpath of a highway must use his powers of 
observation in respect to other passers thereon, 
and a reasonable judgment to avoid collision. 
In crossing the roadway a foot passenger must 
likewise use his powers of observation to dis-
cover approaching vehicles, and a like judg-
ment when and how to cross without collision. 
In the latter case, doubtless the degree of care 
required exceeds that required in the former 
case, not because the right of the foot passen-
ger and the right of the driver of a vehicle dif-
fer, but because of the circumstances. The 
vehicle usually travels at a greater speed-it 
cannot be so quickly stopped or diverted from 
its course; a street car cannot deviate from its 
track; while the passer on foot may quickly 
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stop, turn aside or even retrace his steps. So 
it 1nay also be generally said that if obstacles 
temporarily intervene to prevent observation, 
reasonable prudence would dictate delay until 
such observation as is requisite has been 
made." 

One who passes on foot along a crosswalk over 
a high-way is bound to use his powers of o bserva-
tion to discover approaching vehicles, and should 
exercise a reasonable judgment as to when and 
how to cross without collision. 1\'IcGrath v. North 
Jersey Street Ry. Co., 66 N. J. Law, page 312, 
Errors and Appeals. 

In the above case, like the case at bar, the plain-
tiff did not see the car which caused the accident 
until the instant of the accident, page 316, para-
graph 2. 

The court in this case stated as follows at page 
317 : Two conclusions seem inevitable. One is 
that if the plaintiff, just before the accident, had 
not been inattentive to his surroundings, he must 
have seen this eastbound car, within a few feet 
of him, either in n1otion or at rest, on the ,track 
upon which he was about to step. The car was a 
large object. Its lights made it conspicuous. There 
was no impedin1ent to vision. Unfortunately the 
plaintiff was looking away from the car, and so 
did not see it. 

The other conclusion that results from the testi-
mony is that the plaintiff, when he looked to the 
west, before stepping off the curb, and saw no east-
bound car, 1nust have looked carelessly, etc. At 
page 318, near the top of the page, the court fur-
ther commented as follows : The tin1e that elapsed 
between his leaving the curb and .the accident was 
brief; only what a man would occupy in wa]king 

;/ 
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twelve or fifteen feet at a "nice, ordinary walk". 
The car, just before he encountered it, had crossed 
a street eighty or ninety feet wide. In doing so it 
had made a full stop and had waited an appre ciable 
time to allow pedestrians to pass in front of it at a 
crossing, or, perhaps, for another car to get out 
pf its way. It had then been started again, and had 
gone forward. At the moment of the accident its 
fender had reached a point at least as far east as the 
easterly side of the crosswalk, the width of which 
does not appear, but which the counsel for the 
plaintiff estimated, on the argument, at six feet. 
IT IS INCONOEIV ABLE THAT THIS OAR, 
WHEN THE PLAINTIFF LOOKED TOW ARD 
THE vVEST, vVAS NOT SOMEWHERE WITH· 
IN THE RANGE OF PRUDENT OBSERV A· 
TION. 

In the case of Jewett v. Paterson Railway Co., 
report in 62 N. J. Law at page 429, states as fol-
lows : From the case above detailed the conclusion 
results that the car, moving at any rate of speed 
that the jury could have attributed to it under the 
evidence, must have been so near to the plaintiff, 
when he looked for it before going on the track, 
that if he had not looked carelessly he would have 
seen it and have been warned of imminent danger. 
Bis failure to see it, and so to receive warning, was 
therefore due to his own negligence. The result 
will not be altered if it be supposed that the plain-
tiff was mistaken in saying that he looked for the 
car when he was close to the track. Under the cir-
cumstances not to look was negligence. In either 
view the nonsuit was right. 

It is contended by the defendant that the above 
citations are in point upon the question of the con· 
tributory negligence of the plaintiff in the case at 
bar, and that under the rulings laid down in the 
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cases above cited, the plaintiff, according to her 
own testilnony, was careless in and about the cross-
ing of the highway at the time she received her 
alleged injuries and should therefore be barred 
fr01n any recovery of dan1ages in this action. 

It is respectfully contended ,that the judgment 
of nonsuit entered herein be affirmed with costs. 

WM. B. STITES, 
Atto,r·ney and of Counsel for Defendant. 
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