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Uomplaint. 

[,Summons issued June 20, 1923.] 

NEW JERSEY SUPREME COURT. 

.ANNA LEVIN, 
Pla;intiff,.. 

vs. . 

NATIONAL BEN FRANKLIN FmE IN · 
SUR.ANOE Co. OF PITTSBURGj AL~ 

. LEMANNIA FmE INSURANCE Co.; 
SUR.A.NOE Co. OF PITTSBURG; et als, 
REPUBLIC FIRE INSURANCE Co. ; 

and the s UPERIOR FLRE INSUR-
ANCE COMPANY, foreign Corpo-
ra uions, 

Def en,daA,,ts. 
- --------- -- ---/ 

MONMOUTH COUNTY: SS. 

\ 

0 Aetion at 
Law. 

20 

Pl 1aintiff, An:na Levin, ·residing in itlhe City of 
ARbury Park, County of M·onmouth and S,tJate SO 
of New Jersey, •says ,that: 

1. On June 27, 1922 and also on December 
21, 1922, plaintiff was the owner of .a hotel known 
a•s ithe Clarendon 'situ iat e at No. 302 Fifth Ave-
nue, in :the City of Asbury Park. 

2. On Jun e 27, 1922, :t1he ,defendants, N1ational 
Den FrankiJin Fir e Insurance Co. of Pitt ,sburgh, 
Allemamnia Fi.re Insurance Oo., Republic Fire 40 ., 
Insurance Oo., .and ·the Superior Fire · ln-S'Uraince 
Com·piany, were 1and 1st-ill are ·foreign oorporiations 
dnl iy i~-corpo r.at erl ,and raut ihorized to dJo business 
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Oomplaint. 

in the 1State of New Jersey, wiltlh power to in-
sure risks iby fire. 

3. On June 27, 1922 in oon:siderrution of the 
sum of $83.50 to defendants paid, the defendants 
j,ointly as Pittsburgh Underwri,ters, issued to 

10 plaintiff a policy of 'in1SUTance on said Clarendon 
Hotel, insuring pl:aintiff iagailllSt loss or damage 
by fi,re to the amount of f5000. 

4. On December 21, 1922, said Clarendon 
Hotel wa;s destroyed by fire. 

5. Pilaintj.ff's Joss ,thereby under d~f end ,an~ 
policy wais $5000. 

6. On F'ebrnariy 281 1923, plaintiff furnished 
20 deferrd1amts with proof of her loss and interest 

in said property and otJherwi:se duly performed 
,all 1tlhe oonditions of said policy on her part. 

30 

40 

7. Defendiants have not ·paid said loss or any 
,part thereof. Plaintiff demands $5,000.00 dam-
ages with interest from February 28, 1923, and 
costs of nit. 

DURAND, IVINS & CARTON, 
Ait't,orneys of Plaintiff. 

3 

Alllendment to Complaint. 

NEW JEltSEY SUPREME COURT. 

ANNA LEVIN, 
Pllaintiff, 

NATIONAL BEN FRANKLIN FIRE !N-
ANCE Co. OF PITT BURGH, et als. 

Defenda,nts. 

Plaintiff, Ann 1a Levin. by leave of tlhe cou~t 
firR't biad anid obtained, •amends Pia:~agra-pih 6 
of her ('omplai'rnt, making said P,aT'ag.~aJ)'h roo.d 

10 

as f.ol1ows : 2 O 
6. On F~b~Htry 28, 1923, plaintiff furnished 

def en<l,a TI'bs with. proof of ~er loss and interest 
in said property ,and otherwi,se duly performed 
all the conditions of said policy on iher part, 
exeept the p1ioviRlioin in the policy wlhiClh roods, 
"If fi,re occur, the :assured ,ghall give immedi,ate 
notice of anv los,s ,ther~by in writing to the Com-
11any", ~nd · tihe provision ,therein providing for 
itihe furnishing of ,defendaTI'ts with a :sworn strute- aJ 
men t of loss wtihin sixty days after tJhe dlate of 
tlh.e fire. ·These -provisions of ithe po1ky were rw.aived 
hy t!he defendianlt. 

40 
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Answer. 

NEW JERSEY SUPREME COURT. 

ANNA LEVIN, 
Pliaintiff, 

'V8. 

, I 

JO NATI0.NAL BEN FRANKLIN FmE IN-

20 

BO 

SURANCE Co. OF PITTSBURGH ; A'L-
LEMANNIA FmE INSURANCE Co.; 
REPUBLIC Fm:m INSURANCE Co. ; 
and the SUPERIOR FLRE INSUR· 
ANCE COMPANY' foreign Corpo-
rations, 

Def end<Mit8. 

Aic-tion at 
Law. 

National Ben Franklin Fire Insura~e Com-
pany of Pittsburgh, Allemania I_;iire Insurance 
Oompany, RepuMic Fire IinSUll'lance Company 
and 1Superior Fire In:sumnee Company, defend-
ants to this action, doing business as Pittsburgh 
Underwriters, answering the complaint, say: 

1, 'These defendants admit furagraph One, 
Two ,and ,Seven of the compllainit. 

2. Defendants deny Paragraphs Three, Four, 
Five and Six. 
SECOND DEFENSE: 

·The paper writing purporting to be a polioy 
of insurance, ,to which Teference is made in tJhe 
Third! P'3.!l'agraph of the oomiplaint as a policy 
of insur'anioe, was not in fact, the contl'lact of the 
defendants, in 1that the person assuming 1:o is-
sue ·the :same in behalf of the defendants, was not 

4o ft1he iautJhorized agent of defendants for the 

5 

Answer. 

purpm,e of :iissuing such policy, nor was the 
said ,agent authori~ed to issue ~ny suoh policy. 

1.'HIRD DEFENSE: 

The paper writing pll!rporting to be a policy 
of irusurance, to whiclh reference is miade in the 
'l'hlrd of t'he oomplaint as a policy of IO 
insurance was not a valid contract of insu'liallce ' . 

between rt:Jie plaintitt and the defendants in that 
it w1as supported. .by no coru;ider.altion. No 
premium was ever .paid 1by plaintiff to defend~ 
ant. 
li'OURTH DEFENSE : 

1'he pa per · wrriting purporti!Ilg to be ,a policy -
of insuran;ce, ref erred to as aforesaid, contained 
1the provision: 

"T:hiR policv sball be cancelled at any 
company giving five nays' notice of surh ran-
company giving five days notice i-f suoh ean-
celhvtion ." 

20 

On or 1abont July 5, 1922, tltese defendlant ·s 
eancellerl. ·and g-,avp five da 1vR notire of tlhe <'an-
<'<•lh1tion of ,tihe ,sa'id policy to plaintiff. and on or 
,ahon ,t ,Tnly 10, 1922, the s1aid cancellation be- bO 
came eff ~crtive. 

FIFTH DEFENRE : 

On or -about ,J11lv lOth. 1922, ,a . V'alirl policy 
0 f fire in~-uranre wa~ issued by ,the Ohio F,aTmer~ 
Trn~nrnnre Comip::i.ny, of Le Roy, Ohio, 1and ao-
cepted by pfaintiff, in ~nbsti-tntion for the 'D~ner 
writing l)lll"poriti,ng to be the policy ment.ioned 
in tihe complaint. ~'herfl'af,ter. itlhe •said :polirv of 
the Ohio FaT"merR Ini;m~ance Coml)'}l11y WlRIS c-an- 40 
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Answer. 

celled and surrendered, and a policy wias issued 
by the Provident Waslhin.gton Insuronce Com-
pany, for which last .mentioned policy a premium 
was paid, and the said polioy of rllle Provident 
Wlashington Irumrruree CompB!ny was a valid, 
sulbsisting policy at 1tJhe time of itilie fire, and 

10 1tJhe Provident W,ashington In-surance Company 
contributed i,ts proportion ,to tJhe payment of the 
lo . 

SIXTH DEFENSE : 

1. 'IThe pa;per writing purporting to be a policy 
of ill'surrance, referred .to in the Third Pa:riagraph 
of oompl 1aint, oorntained .a provision: 

"If fire occur, ,the insured 1S1hlall give im-
2 0 medilate notice of any loss rtJhereby in writing 

to the company." 

80 

And furtJher: 

"No suit or aotion on this policy for fflle 
recovery of any c1aim sfl:uall be sustainable 
in any oourt of law or . equity until after 
full 1oomplianre 1by ,tJhe insured wi1fu all the 
foregoing requirements, nor unless com• 
menced witJhin twelve months next at'iter the 
fire. 

2. The insured did not give immediate . notice 
of loss in writing to •the defendants, but wb.0111 
failed and neglected' ro comply with ithe ,require-
ments aforesaid. 

SEVENTH DEFENSE: 

1. The paper writing purporting ,to be ia policy 
of insuramce, mentioned in the Third Pm-agriaph 
of •the complaint, contained a further promion 

40 e;s follows : 

7 

Answer. 

'~This entire policy shall be void * * • in case 
of any f,raud or fal 1se swearing by •t~e in-
sured 1touohing any matter re1aiting to this 
inJSUlia~Ke or the subject ,thereof, whether ibe-
f.ore · or after a loss." 

2. I 1n the proof of loss prepared by the plain-
tiff and verified by her on tihe 28th d,ruy of Febru-
ary, 1923, ·tihe ·plaintiff 1swore f,aI,sely and fraudu-
lerntly in that she did not .truly state the amount 
of insul'lanoe upon t:Jhe property at the time of 
loss. 

EIGHTH DEFENSE: 

1. The p8!per WTiting purportiing to be a policy 
of insuran.'Ce ,and refer:r'ed to in Paragraph "rhree 
of ·the complaint, contained a provision: 2 o 

"If fire occur, 'tihe insured * • • within 
,si~ty days ,wf,ter tihe fire, unless :such time 
j ,s e\:,ten 1ded in writing by this oompany, 
~hiall render a ·statement to ttJhi;s compa,ny 
si,in ed a nid sworn to 1by said insured, stat-
ing the knowledge and belief of the in1sured 
a;s to ·bhe time ,and origi ,n of the fire, the in-
terest of t 1h,p. in~ured and of ,all others in tme 
pro-perrtY. t1nP <>-r11R1l vnlnP. of ,each item there-
,of '~nil -the .~mount of Joss thereon. 1aJI en- SQ 
" 11 rnh1""WT1.f'P-~ tn~pn ,n . ,ri,11 otbe-r im;;ur:ance. 
wlwthpr- v'llir1 <Yr not. rovPrinq anv of Raid 
property." ':1/nO OitnP1" nrovi~OTIR. 

2. No RlH' .fl ~t~tPmPnt of 1,o~ Wi::t~ fnrnfaihe-o bv 
tihf' in~lll'"f'-n t<' tJl,o ni:,.f'pfl"1,:i-ntc: wit'hh, '~'{UV O,Rff 

attr--r t'hf' fl~. no~ "nT'-lC: -~mif'''h tin, •p Pxten<le-rl i,n 
W'mt· lTl!}" hv tn.p rompan-v. 
'.T . 
,;., I~TH DEFFJN~E: 

40 



8 

Answer. 

1. The paper writing purporting ,to be a policy 
of insuT'allce, mentioned in :the Third Paragraph 
of the complaint contained the provision men-
tioned .and set forth in Paragraph 1 of the Eighth 
Defense. 

JO 2, In ,the staltement of proof of loss sworn to 

20 

80 

40 

by t!he plain!tiff ,after the expi•rat.ion of sixty 
diayis, ,the pllali.ntiff did Il'ot state 'truly tJhe 1Ill8,tu~ 
,and amount of encumbr.ances at ,fille time of ,the 
fire, and did not sf:.aite truly all other insurance, 
w:hetfuer valid or not, cove:ring the said propercy. 

3. The paper writing aforesaid contained this 
further ip:rovision : 

"No suit or ac,tion on tihis policy forr the re-
covery of any claim sh.all be su;stainable in 
any court of law or equi,ty until after :full 
compliance by the insured with all tJhe fore-
going requirements." 

4:. The pl,aintiff failed to oom,ply wH1h the re-
quirements as mentioned in t1he ,Second Pairagriaph 
of tJhis defense. . 

CoNDICT & CoNDICT, 
A,ttorneys for Defendants. 

9 

Reply. 

NEW JERSEY SUPREME COURT. 

ANNA LEVIN, 
Plaintiff ' vs. 

NATIONAL BEN FRA KLIN FmE IN-
SURANCE Co. OF PITTSBURGH ; AL-
REPUBLIC FmE INSURANCE Co. ; 
LEMANNIA FmE INSURANCE <Jo:; 
and the SUPERIOR FIRE INSUR-

ANC~ COMPANY, foreign Corpo-
rations, 

Defenda,nts. 

.AJC'tion 1,t 
Law. 

Plain tiff .denii~ each and every allegation in 
the Answer and Amended Answro-. 

DURAND, IVINS & CARTON, 
Attorneyis for Plaintiff. 

•· 1 .., 

10 ! 

20 

30 ' 

40 
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Postea. 

( Filed July 6, 1926. ) 

NEW JERSEY SUPREME COURT. 

ANNA LEVIN, 
Plaintiff, 

'VS. 

NATIONAL BEN FRANKLIN FIRE IN-
SURANCE Co. OF PITTSBURGH ; AL-
LEMANNIA FIRE INSURANCE Co. ; 
REPUBLIC FIRE INSURANCE Co. ; 

.A!ction ait 
Law. 

and the SUPERIOR FIRE INSUR· 
ANOE COMPANY, foreign Corpo 

· 20 rations, 

Defenda;nts. 

This case wais tried before Judge Frank B. 
Jess, with a jury at t'he Monmouth Circuit on 
,June 30, 1926. 'The jury rendered a general 
verdict against the defendants and in ,favor of 
the plaintiff for Four Thousand, Two Hundred 

80 and Fifty:-one Dollars and Ninety-111mie cents 
( $4,25L99) . 

40 

FRANK B. JESS, 
Judge. 

11 

Judgment. 

Entered July 6, 1926. 

NEW JERSEY SUPREME COURT. 

ANNA LEVIN, 

p liaintiff' 

NATIONAL BEN FRANKLIN FIRE IN· 
SURANCE CQ. OF PITTSBURGH; A'L-
LEM.ANNIA FIRE INSURANCE Co. ; 
REPUBLIC FIRE INSURANCE Co. ; 

and the SUPERIOR FIRE INSUR· 
A.NOE Co MP ANY, foreign Corpo-
rations, 

,4251.99 
68.50 

$4320.49 
R. to S. C. 

Defendants. 

• 

Law. 
On Postea. 
Action at 

-., 

10 · 

20 

It is ordered that judgm •ent lbe .and_ nereby is 30 entered in tiavor of p1aintiff and ag,ain:st the de-
f end ants for the sum of fioUJr thousam rd, two 
,hundred fifty-one do11ari;; and ninetor..inine centJs, 
besides costs to be taxed nisi. 
Entered ,Tuly 6, 1926. 

On motion of 
DURAND, IVI s & CARTON, 

Attorney. 

40 
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Rule to Show Cause. 

Filed J ul,y 21st, 1926. 

NEW JERSEY SUPREME COURT. 

ANNA LEVIN, 
JO PLaintiff, 

t,3. 

NATIONAL BEN FRANKLIN FIRE !N-
ANCE Co. OF PITTSBURGH, et als. 

Defmida,n.ts. 

.A!ction art 
Law. 

Application !having been made to m·e writhin 

20 
six diays after the rendering of itfue verdict in 
,this cause, now on motion of Richaird Boaroman, 
of co·unsel wirtth .the d~fendlam!t, 

IT 1s ORDERED ,thaJt the plaintiff sihow ·cause 
1bef ore the Supreme Court, at the next term, w.hy 
the verdiot in this cause should not ·be set n;side 
and a new trial granted ; and 

IT IS FURTHER ORDERED thatt, all exceptions and 
objections n!Oted for defend ,ants a:s gro111nds of 
ia.ppeal be, and the same are ~eserved. 

30 FRANK B. JES~, 

40 

Judge. 

Rule entered July 21, 1926. 

On motion of 
CoNDICT & CONDICT, 

Attorneys. 

13 

Reasons. 

( ~.,iled July 22, 1926.) 

NEW JERSEY SUPREME COURT. 

ANNA LEVIN, 
P1laintiff. 

,vs. 
NATIONAL BEN FRANKLIN FmE IN-

SURANCE Co. OF PITrSBURG ; et als, 

Def endatits. 

A:etion aft 
Law. 

On Rule 
To ·S!how · 

Cause. 

10 

Defendants NATIONAL BEN FRANKLIN FIRE IN-
SURANCE 1C0. OF PITTSBURGH, ALLEMANNIA FIRE 
INSURANCE Co., REPUBLIC FIRE INSURANCE Co., 20 
and the SUPERIOR FIRE '.INSURANCE COMPANY, 
doing husiness as PITTSBURGH UNDERWRITERS, set 
down the following reasons why the verdict ren-
dPred against t:hem in ·the above stated oause 
should be sett aside and a new trial gl'lanted: 

1. 'l'he verdict is contrary to •the eViidence. 

2. 'Dhe verdict is conitl'1alry to t1te wei~t of the 
evidence. 

3. The verdict ils oont:racy to •the chaT'ge of 
the court. 

4-. The verdict is contr ,ary tto law. 

n. The verdict is excessive. 

H. 'The veroict i..~ in divers :respects erroneous 
a n<l illegal ,and . hould be set aside. 

30 

CoNDIOT & CoNDIOT, 
Attorney:11 for Defendanrtfl. 4o 
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Testimony. 

NEW JERSEY SUPREME COURT. 

ANNA LEVIN, 
p liaintiff. / 

,vs. 
NATIONAL BEN FRANKLIN FIRE lN-

SURANCE Co. OF PITTSBURG; et als, 

Defendants. 

Action at 
Law. 

F ·reehold, N. J., June 24, 1926. 

APPEARANCES: 

For Plaintiff, :Messrs. D1 RAND, IVINS & CARTON, 

20 F\>r Defendant Messrs. CONDICT & CONDICT. 

MR. CARTON: In order to ave time, your 
Honor, I aRsume it will be admitted tbat 
,this policy was i,si:med by Mr. Le Coml)te. 

MR. BOARDMAN: Yes. 
MR. ('ARTON: I offer it a.nid a:sk t:Jhiat irt be 

nmTked. 

( Paper m·arked Exlh.ibit P-1.) 

30 ERNERT LE (°101\fPTE, ~worn for -pl1aintiff. 

DIRECT EXAMINATION BY MR. CARTON: 
Q. Where do you live, Mr. Le Oomprte? A. 

Lakewood. 
Q. 1'7b.at is your 'bu inelsS? A. Real estaJte 

and inoorance. 
Q. How long have you !been in bu i,ness there? 

A. A ho11 t 'twenty-six yeaT' . 
Q. Tn the insurance business during thiat Wlhole 

, O Jwriod? A. Y ~. siil". 

15 

Ernest E. Le Oo1npte-Direct. 

Q. Where do you do busine s generally? A. 
In Lakewood. 

Q. Anywhere else? A. Y,es, •sir. 
Q. Wnere? Wha ·t -territory do you oover? A. 

Well, La.kewood and vicinity, and we do write 
oYer on t'he seasihore and p1aces like that. 

10 Q. You write on the seashore, do you, or places 
like that? A. Yes. 

Q. /Such pla<'es as Asbury Pairk? A. Yes, si:r. 
Q. I show you Exhibit P-1, purporting to be 

a policy of insuI'lance. Was this policy iSS'Ued 
by you? A. Yes, sir. 

Q. On behalf of wlhom? A. Ann.a Levin. 
Q. Anna Levin did •not is•sue tJhe policy, did 

she? A. You said on be1hialf of whom. 
Q. W('.)11, what polJicy i:s it :? A. Oh, you mean 20 

-the Pittsburg Underwiriters fusurance 10ompany. 
Q. A.nil who was the Pittsburg Underwriters! 

A. A rompaniy I had in my office. 
Q. Well, i,s t:hat the style under w:hioh certain 

oompa ,nies do business or is it a oorpom,tion 
knO'W'Il as the Pibt burg Underwriters? A. 
Kown as t'he Pittsburg Underwriters rtJo me. 
That is all I-

Q. And do you know ,the indivildUJal under-
hO writers in the Pittsburg, doing business under the 

Pittsburg? 

MR. BOARDMA : I gues the policy sho,rs 
on irts face, doesn't it? 

MR. CARTON : I guess it does show. 
Q. Well, jus ,t read the policy. I ,suppose you 

have so many of those, M,r. Le Compte, you may 
have for~tten t1his particular instance. 

THE CouRT: Just read the 1title oi the 
policy. 40 
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Ernest E. Le Co1npte-Direct. 

A. Alleman.nia Fire Insu~ance Cou:n!p13!ny, fbhe 
X1ation 1al Den FI'lanklin Fi 1re Insu:r;ance, of Pitts-
buwgfu, Republic Fi 1re lfllJSUI'lance Company of 
Pitt isburg 'h, tJhe ,superior Fire I,ru;u,rance Com-
pany of Piitt:Jsburgh. 

Q. Now 1biaving gone over 1them, for_ whom did 
1'1 _you h~sue 1tihh~ policy? A. For the Pittshurg.h 

Underwriters. My acoounts ,and everytning were 
1fue Pitts burgh UinideI"WiI'irters. 

Q. Well, that is tlhe w.ay and ·styl~ under which 
those four compani~s do bll!sin'ess, isn't it? A. I 
S1U.ppose so. 

Q. Don't yiou know? A. Well, all I ihad wias 

Pittsburg1h Underwriters. 

THE CouRT : Well, tJJi!at is oonceded, Mr. 
20 OaTton. 

Q. Horw long nave you represented ith.e de-
fendant company or companies? A. I dlOn't real-
ly know exactly ; several years. 

Q. In what capacity did you represent t;hem ?' 
A. As an agent. 

Q. At Lakewood? Is your 1heaJdquairters at 
Lakewood? A. Yes, I did. I don'-t repTesent 
them now. 

30 Q. You mean since t 1his fire? A. Yes. 
Q. T1his policy is for how much and W1hait does 

it cover? 

MR. BOARDMAN: It speaks for itself, doesn't 
it? 

Q. $5,000, oovering 1tJhe Clarendon Hotel, As-
bury P.ark, iisn'it it? A. Yes, on fifth Avenue, As-
bury. 

Q. Did you have a!Ily offller rpolicies on this 
40 hotel 1at 1fue time of the loss? A. Yes, sir. 
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Q. Issued f,rom your Lakewood office? A. Yes, 
SiT. 

Q. How long ]11ave you k:µown M,rs. Levin? A. 
How long? 

Q. Yes. A. I have 
came to Lakewood, I 
many yiea:rs U is. 

knio.wn ~er since ,tih.ey 
don't remember just how 

Q. Is it a number of yea,rs·? A. Yes, sir. 
Q. How long have you done business with ih.er? 

A. Well, the fi~st business I did, I ,tJhink I sold 
•them the Cl,arendon Holte! in Lakewood. · 

Q. Do you know wlb.etiher there was a loss 11nd~ 
fillis policy or n'Ot---or ra:ther, do you know 
whetiher ·there wals a fire at the Clarendon Hotel 
in Asbury Park? A. Yes, sir. 

1~ 

Q. Do you recall a!bout when tha>t was? A. It 20 
was in December, 1922. 

Q. How did you know of the fire? A. Why, I 
,think Mr. Levin told me about it. 

Q. Who? A. ·M1r. Levin told me about it fi·rst. 
Q. And in rela.Uon to the fire, how soon 1fuere-

afte:r did he tell you? A. Why, i,t was right a·t 
the time of the fire, right afte~wiaTds. 

Q. Did you visit the 1scene of ,the fire? A. 
Yes, sir. 

Q. W 1as there a loss? A. Yes, sir. 
Q. Did you 1h!ave iany adtlumments 

ia1scerrtain the extent of the loss? 

( Objected to.) 

made to 

MR. CARTON : I will make that 8JJ)pralise-
ment. 

80 

Mn. BOARDMAN : Objected ro. Th,at doesn't 
show in what ~,apacity he is inquiring or 
asking what he did. He, ,a,n insuriance agent 40 
surely is not 3Jil agent of the comp.any to d~ 
anytihing about adjusting or making appraise-
ments or anything of that sort. 
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THE COURT: I think 1he m,ay 1show the 
f1act ; whether it has ,any legal effect is a 
question, so far as the company is con-
cerned. 

Q. The question should read, Mr. Le Oompte. 
1 o did you 1have an appraisement made tto -ascertain 

the extent 1of the loss. A. Did I? 
Q. Yeis. A. No, sir. 
Q. Did you particiipiate in any apprafaemen,t 

tMt was m-ade by any one else? 

MR. BoARDM:A : I object to that. I don't 
ee how that is material. 

THF COURT: Well, is there any di puted 
qne. tion of fact here a.s to the lo s or as to 

2 o the extent of the lo s? 

30 

MR. BOARDMAN : No. ~here might be as 
fu t,he extent of the loss. 

MR. CARTON: I took it f~om your open-
ing that there was not. 

MR. BOARDMAN: There might be W3 •to the 
extent of the loss. 

MR. CARTON: I don't want to wa;ste time 
if it is not in i~sue. I just thoug1ht I would 
oover it briefly. 

Q. You are an insurn. 1nce man ,and have seen 
buiJding!:i burned down. Was ,th1s building half 
burned or was it totally burned or whatt, was it? 

MR. BOARDMAN: I object. An insuranee 
man is not an expert. 

Mii. CARTON : I a.m n'ot asking him a1s an 
expert, ai;:; :a mere casual observer, w.het1her 
it w·as a total lo or lhalf burned down or 
what. 

THE COURT: He may ay what the con-
dition was as rt appeared itio him. 
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Q. H:ow did it appear to you? A. I should 
imagine· about half. 

Q. You saw ,the building? A. Y~s, sir. 
Q. How soon after tJhe fl.re? A. Real soon 

af terw;ards. 
Q. T•he next diay, didn't you? A. I wouldn't 

10 ,say .sure 1n10w. It ·has been four yea'l"S ago near-
ly. 

Q. Do you know the total amount of insur-
ance covering on t'he buHding? A. No, sir. 

Q. Do you know the ·total iamount that you 
earned? A. I thi ,nk that I ihad about $10,500. 

Q. Do you reci.all wh1at th ·e ,ascertainment was 
as to t'he eX'ternt, of the damage oo •thts property? 

( Objected to.) 

l\fR. CARTON : I only ask if he knows. 
MR. BOARDMAN : All rig.ht. 

A. No, si,r. 
Q. Did your other companies outside of the 

Pittisiburgh contribute ·to •the loss? A. Yes, sir. 

20 

Q. Do you kn'Ow in whaJt proportion they con-
·tributerl to the 1amount of their policies? A. 
Oh, I didn't ,have very muc'h to do with it. I 
think the Milan Ross Agency did 1all the settling. 80 
J have really forgot.ten just what they did do, 
but nearly the full amount if I remember right. 

Q. ,Vho did •the Millan Ross people represent? 
A. Well, t1hey h~d policies on it the same as I 
did. 

Q. Did you ·have ·any a ociation with the 
Miliain Ro people in regard ,to this loss? A. 
Why, I t1hiin k I wias in rtheir office once and 
talked Ito them about it. 

40 Q. I show you what purports •to be a list of 
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the policies on that property ·at tfhe time of the 
fiTe ,and ask you to look at it for ·the ,purpose of 
•refres:hing your memoriy, and ask you tihen if you 
oa,n tell us the •total 1aimount of :i.rusurance a.nd 
the a·moun t,s they CO'lltributed in prop()lrtion, the 
different companies. A. I oan only ·tell from 

IO this. I can't tell from my own memory. 
Q. Well, I mean 1ook 1at. it and see if tJlra,t com-

ports witib. your recollection. A. Well, I s,ay I 
wouldn't be sure broauJSe I lhad very little to do 
Tith the settling of that loss. 

CROSS EXAl\HNATION BY MR. BOARDMAN : 

Q. Mr. Le Cornpte, wh,a,t iJs your understanding 
of the t€'rritorv for whir h you were the lautih-orized 

20 agent t,o writ~ policies for t:he Pitb ibnrgh Under-
writers? 

30 

40 

lfR. CARTON: I objoot. 
MR. BOARD MA.' : ]t is dilrect c:ross-exam-

inatioo.. 
THE COURT: Ye~. 
MR. CARTON: No, ,tlhe f!Uestion was ias to 

!his unde:rst ,anding of the extent; and my 
objection is that he appears 'by rtlhe polic~r. 
Exihiibit P-1. to be an agent, 1an<l there i~ 
no limi •tation of hi ,authority or irestrictiorn 
of 'his a~ency, lan<l h~ ii;;; therefore assumed 
,f-0 lbe a general ,agent. 

TnE CoTJRT: ]fa:v T see tfue polioy? ( Ex-
amines t·he policy.) I sust,ain the obje<>-
tion. 

( Objection not .e<l for d~fendants 1aJs ground 
of a.ppoo.l.) 

Q. In what territory did you 'habitally write 
policies fior t,he Pitbsburgh Underwriters? A. I 
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wrote ,tJhem in Lakewood and vreinity. 
Q. A[ld you hlave your certiflOOJte of aiuthorit;y? 

A. Not with me. 
Q. Have you tit? A. I think ISO. 

Q. What was t1he neighborhood ,t1:1Ja.'t was desig-
nate<! in that? 

MR. CARTON : I object. ~he certirfioate is 
th~ best evidence of wihat it contains. 

THE COURT: Yes. 
MR. BOARDMAN: I think on eross-exianrlna-

tion, your Honor, I oug.'ht 1:-0 h:ave some 
liberty. 

THE CoURT: Well, i,t appears now that it 
iJ a certificate of .autili.ority wnd therefore 
rtfu.iat would be rtJhe ·best evidence and [li01; '.his 
reoollection. 

MR. BOARDMAN : Yes, but on cross-examina-
tion I don't think I am limited ,to ithe best 
evidence. 

.THE 0oURT: Well, I sustain the objootion. 
( Objection noted for defendlants .as ground 

of iappeal.) 

Q. Were you authorized to write polioies in 
A1sbury Park for the Piittsburg1h. Underwiciters? 

10 

20 

so 
( Objected to. Objection sustained. Ob-

jection noted for defendant as ground of 
appeal.) 

Q. Did you ever write any other policies in 
.AJ bury Pairk which were cancelled for 1Jhe Pitts-
burgth Underwriters? 

MR. CARTON: Objected tto as immaterial. 
Objection sustained. 
( Objection not,ed for defendlants l3JS ground 40 

of appeal.) 
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Q. From obher companies did you 'have authori-
ity to write in Asbury Park? 

MR. CARTON : Now, if your Honor please, 
I object to., ·that. W'11iat difference oo.n ·tJhia,t 
make? 

10 ( Objeotion ,sustained.) 

Q. M,r Le Oomp.te, how long do you think i · 
years y,ou nJave known Mr. 1and Mrs. Levin? A. 
Well, I would only be guessing at it. At lea.~ 
twelve or fifteen years. 

Q. When did you sell them the Clarendon 
Hotel in Lakewood? A. I•t must 'have been all 
of that , time, ·around ,twelve or fifteen yearr-s ago. 

Q. And there are itWI() Clarendon Hotels, one 
20 in Lakewood ttmt tilrey own, and one the Claren-

don Hotel in Aisbu:r,y Park where •the fi,re WM·? 
A. Yes. 

Q. And you did 1t!heir insurance on the Lake-
wood Hotel for them? A. Yes, · sir. 

Q. An'd you did what you ooul,d wriite on the 
Asbury Park? A. Yes, sir. 

Q. You have other property thiat you write for 
them? A. No, tihiat is ,about all, ·the Olairendon 
in Lakewood •and the Ckurendon in Asbur,y Piark. 

80 Q. Do you know whether you wr,ote -all of 
Mr. Levin's polioies or not? A. In La:kPWood? 

Q. Yes. A. I itihink so. 
Q. And did you write all those in Asbury Park 

a R fiar ·as you were able? A. No, sir. 
Q. As far as you were ,able? A. I wrote as 

muclh 18 I could, yes. 
Q. Do you ,re{'!a U 1how you c1a:me to w,ri!te this 

policy in tJ-te Pit ,bsburgh Underwriters, wlho or-
40 dered it and 1how iit wias-- A. Most of the 

polic.iei-; were orldered by Mr. Levin. 
Q. Did you see M·r. Levin frequently wt timt 

time? A. Yes, sir. 
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Q. How frequent1y? A. Well, just at this time 
1he 'WlaJS in A1sbury Park, 1but ihe oame over to 
Lakewood moot every d,ay or two iand I :seen him 
most every day or two just at tJhat particular 
time. 

• 1 

Q. Did he make 1his headquarters in your 
10 office? A. Wlhen ihe would oome to Lakewood 

ihe would genem11y come in. 
Q. Now W1hlait were the other policies that you 

·had, the $10,500 tiliiat you ood at the 'time of the 
loss? A. If you will let me see one of those 
ischedules I could ,tell you, I ithink. 

( P.aper shown witness by Mr. Oair-ton..) 
A. I had New Jersey, $1,500; Excelsior, $4:,000; 

Stm.yvesant, $5,000. 
Q. That is ~JI that is ,mentioned in ·that Ust? 20 

A. I think that iJs all I lhad. 
Q. Wliiat a:bout the Ohio F&-mel'ls? A. 'lTuJat 

wa1S cancelled. 
Q. Will you tell us rtlhe ciroumstamces under 

whieih that was oo.ncelled? 

( Object.ea. ,to ,as not e;ross-examiMti<>n. be-
. ing part of the defense.) 

THE COURT: You may make him your 
witness for tlhat pu~se if you wish to, 181bout 80 
the ca.ncellaitiion. 

MR. BOARDMAN: He WaJs asked, your Hon-
or, wthether there were otJher .oompan1m 
represented by ;him tbiait !had los 1ses. Now ihe 
h8JS testified there W1a;s ,something ga:ild about 
the Ohio F ,armers. I-t seems to me that if 
the Ohio Farmeris was one of his companies 
I might inquire even on cross-exiamination 
as ito tluat. I want to ask him about the 
Home, if !he represented the Home, what 40 
other companies tlhat 1be hiad. He had an . 
office, he wias doing Mr. Levin's business. 
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THE COURT: "'r ell, the question asked up-
on di 1rect a,s to losses, of oourse, would not 
include any inqui:rly ais to a company that 
had not a loss, where 'according to 1the open-
ing t!here was a cancellation of the policy, 
anJd I don't ithink 1Jhat is cross-examination. 
I don't 1tJhink it i!s within the scope of the 
direct ex,amin!8Jtion. 

Q. "Wlhat was the situation i•n reference rto 
the Pittsburgh Underwriters policy at the time 
of the :fiire? 

MR. CARTON : He is your witness now. 
MR. BOARDMAN : No, it is asked as cross-

•examin1ation. . 
THE C-OURT: You may answer that. 

A. Art, the time of the :fi,re? 
Q. Yes. 

MR. CARTON : I do wail't to state fill.is, your 
Honor : tJha.t if t;hi1s is affirm .ative defense I 
object to it as mot being ,proper cross-eXlamina-
tion. 

( Objootion overruled.) 

30 A. Why, the policy wais cancelled, ,the way I 
undersitiood. 

Q. When was i't C!ancelled? A. Why, i,t was 
cancelled July 3rd. 

Q. 'When you got that telegrtam W1hat did you 
do? 

THE 0oURT: I think tbJat undoubtedly ,any 
·furtfuer inquiey as ,to rtilie oancellation of 
,t:Jhta,t policy would ihave to be given by this 

40 witness as youir witness, because that is a 

Ernest E. L e Compte-Oross. 

matter of defense. 1''he c1aim is 1113Jde that 
tlhe policy wias cancelled. Either now or 
laJter I ,t.lb.ink iany furt!her inquiry upon the 
matter of oancelliation or the claimed cirun-
cellation s1houlid be with the understan 1ding 
tJhait .Mr. Le Uompte is the defendants' wit-
ness. 

Q. Do you know · whether you !h,ad any ~!her 
<.-0111p1anies with policies unreturned in the 'hand~. 
of the Levins ' ,that you •lua:d written on this prop-
erty on whidh no proof wias made or wihich did 
not contribute ito the loss? 

MR. CARTON: ·That is objected ,to .a;§ beinig 
immaiteriial. .I can '·t see "rhat bearing that 
ihas on thls policy. 

THE COURT: Let me iherur the question. 
( Question repeated.) 
THE COURT: How iJs th'at .m1aterial to this 

issue? I tJhi1ll'k I sustain tJhe objectJion. 

Q. Did yiou have other policies wri 1tJten for 
l\,f,r. Levin that were cancelled? 

MR. CARTON: Thiat is objected to. 'What 
possiJble bearing can iit have? 

10 

20 

THE COURT : I don't see. h 0 
Mu. BOARDMAN : Tihis is cross-e:xiamination 

your Honor, and this subject was opened up: 
whether he 1had obher policies on rtihe prop-
erty. It_ sesems 1to me 1his relationsfu.ip with. 
liir. Levin 1and the companies was opened 
up. He wa- tasked 1v1hether ihe1had other in-
surance on it. It seerrm ilt is all wit:Jhin the 
~ross-ex,amin3!tion. It might become material 
in ~nobher phase of the 03JSe, Wfhet'h.er ~t 4 0 
would be a defense; i't mig,hrt affect their 

• 
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cruse if tJhere were other policies thrut he did 
not put into tlhis, presumably ·this proof. ~t 
mio-ht affect hi•s arffi1rmative c,ase, beciause 1t 

r, • 1 is up to tJhe .pliaiDJtiff to S1how a:ffirma:t.ive .,· 
,his ease, and it is a subject .that haJS been 
opened •by direct examin~tion and ~t is 
strictly crosst..examination 1and it may be 
material. 

THE COURT: Well, I ,suppose if lhe were 
,asked if 1le ,hiad other policies, ,the questi()IIl 
of w.het:her tJhose policies were in force a.t 
the time of the fire would be cross-ex'amina-
•tion. 

MR. BoABDMAN: Yes. 
'THE COURT: And on tJhat theory I will 

allow ·the question. 

( Q:nestion repeated.) Do you l~ow wlhetiher 
von 1]iiad a.nv otfuer oom:p·a'Ili.es witlh ·policies un-
~eturned i.n ·tthe ib.and1s of ,the Levirns tlh,at you ihad 
w.rH,ten on this property on which no rproof mtA 

u11ade, whidh did ·not oonitribute to the loss? A. 
Yes, sir. 

Q. Wha.t were tilley? 

MR. eARTON: Now, if your Honor -plea!S'e, 
,tJh,at does not conform ·to your Honor',s sug-
gestion. Your Honor's suggestion waJS w!hat 
policieR were in •fuirce a,t the 1Ume of it'he 
fi,re and w'hia.t policies were c.a'ncelled. In-
ferentiaHv t,hat mig,hlt be 'the same result, 
but in ~ffect it is different. My point is 
your Honor, i.t c:an m1ake no differenee wlhart 
otiher policies were cancelled. Every one 
ihias policies cancelled on demand, and any-
thing tJhatt does nott go to tihe actual iJn-
suirance in foiree at tha ,t time is unimiporit-
ant. 
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THE COURT: The ques,tion is whebher any 
ipolicie8 which on direct e:x1aminaition he said 
were in force---,or he did noit ,say tlhey were 
in force: he . aid there were ceritain policies 
--now I siay ithat counsel 1should be per-
mitted to s~ow ,that •any of those policies 
wlhiClh tihe witness mentioned were, ias 1a mat-
ter of fact, not in force. That is my rul-
ing. 

MR. BOARDMAN : T,he scope of my inquirry, 
your Honor, is to ,ascertain if there were 
other policies written by Mr. Le Oompte 
on the property in 11r. Levin's possession 
wihieh he dirl nolt return an 1d dirl not con-
tribute. If you will recall, one of the tihings 
tJhat rtlhey muiS't ,slhow to recover is the am ,ouinrt 2 o 
of insnraince, wihetJher valid or not, and that 
is :r,aised in t1he pleading. It is one of 1those 
condiitiorn pi-ecedent which the plaintiff in 
this case is charged to prove by our answer; 
and in tihat porinlt tlhis may become-it is 

within tfue scope of cross-examination, in bhe 
firislt place, and it 1way become material in 
view of that state of the pleadings. 

TnE COURT: I wi]] a11ow you ,to proceed. 3J 

Q. 1Vhat ot1her policies, if any, had you wriJt-
ten on thi8 prope1·ty that harl heen cancelled? 

MR. CARTON: Now, if your Hono ,r please, I 
don't want to tf:,ake up time in tlhis. I sub-
mit tJhat Munt ~. imp1-oner riross-~x·amiin'atiorn. 
T·he witnes has refer:red to policies fillart were 
in force and he was interrogated rubout that 
on the Ii t t1hat 'he has in b.is lhiand. Now 
it makes no difference how many other poli- 40 
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cies may have ·been issued or ·m•ay not 11.ia.ve 
been issued if ffll.ey were c:atncelled. The 
question 1s wh mt inisumnce was in force. 

'THE COURT: He lhias testified tb1alt there 
were eent.ain policies at the time of tihe 
fire. He hias ref ffi'Ted to tJh'ait U sit. as I 
understand it. 

MR. CARTON: Yes. 
THE CouRT: Now itJhe question fa whether 

a.nrv policies on lthla.t list ,to whioh he has 
rrefer.red were ~aneelleid ·at the time of bhe 
fire. I am limiting 1t:he inquiry to tfuat sc,ope. 

MR. CARTON : 'T:hat is, yes, but I don't tihink 
,the ques,tion is so na'l"I"Ow that it oan be 
limited ·to tha.t s·oope. 

THE f'OURT: Well. it sihould be. lit S!hould 
oo confined to rthe policies in t~at li~ named 
on <lired Pxaminatioo, wlheJtlher anv of those 
policies 1nad lwen ooncelled at .f;he time of t:hP 
loss. 

MR. CARTON: I h!ave •no objectio,n ·to tb1a1t. 
Mn. BOARDMAN: I am not interested, y·our 

Honor, to press rthiaJt question. I 1assume 
lthiat tihey h:ad not •been. I woul<l Jilw. to 
'lrnv~ a ruling 001 my ques ,tion in view of t'he 
m,atiter tlhat I have opened to your Honor. 

( Question -repeated ·as follows : ) 

Q. ,v,hat other ,policies, if any, had you wriJt-
ten on this property that had been cancelled? 

THE COURT: Now there is an objection to 
that question rtfue objecti{)IIl sustaitned and an 
exeep,tion fa allowed. 

MR. BOARDMAN: I pray 1an exception ()Ill 

the ground sltated, th.at it. is proper m-os1s-~x-
•amination and ialso wiuhin the scope of tJhe 
pleadings raising the matter. 

Ernest E. Le Oompte-Oross. 

Q. v\rhat is the paper you 1have In your hand 
from wlhicih you have read the list of tlhese 
companies? A. Proof of lo1SS. 

Q. Does the Ohio Farmers appea:r In thlat 
proof of lo1s1s? A. No, si1r. 

Q. Where was 1t:he Ohio Farmers policy that 
you wrote at the ·time of the loss, at the time of lO 
tihe fire? 

( Objected to. Objection overruled.) 

A. I don't know. 
Q. Had i1t bPen retuirne-rl to you? A. I don't 

think so. 
Q. \\rhait W'aR tthe laC'!t yon did -witb it .? A. 

T·h Jast I did wi,th i,t I gave it to Mr. Levin. 
Q. And did yiou try to get t1h,at back from 2 0 

Levin 1afteir yon got notice of caincellaition? 

MR. C1 ARTO . ·: Objooted rtio as immaterial. 
Here is a piolicy •bhat does not ·appear in tihe 
loRs. rlid 11ot contribute, and what po.s-~dble 
effert c·an it haYe what happened to that 
polfry? 

TnE CounT: It appears in t:he pleadings 
flmt therp was a policy in tlhe Ohio Companv, 
is . nPd bv it11rnt comn1nnY an<l arcepted by the 30 
plah11tiff in 18nhR•titn ;tion f.or tJhe poJiry now 
in suirt. · 

lfn .. 0AR'I'O ·: Yei., if :v,our Honor pleasP, aTid 
that IR one of t1he <lef rnses offered in this 
snit and thfa witness, my friend has very 
cleverly kept thh:i m'a'TI nnrler crio. s--examina-
tion: an<l now T objert fo,r the fuTJther reason 
tha lt tihi1 is not <'I"0Rs-examirnartion ,and ithat it 
is faking up one of his Reparate matiters of 
defrn e. and that his defense can be p~oved 4:0 
only affirmatively. 
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THE CouRT: You object to it .on tlhe ground 
tha t ilt ~s ·not oross-examina Jtion and I su stain 
1tlhe objection. 

( Obje ction noted ,for defendla.nts ta.is gr,ound 
of appeal.) 

MR. CARTON : If youT Honor please, I was 
not qui t e -aJble to foNow Mir. Boa ,rdman. 1 
though t wh en he had the wi tne ss answer that 
the polic y was can celled , as I understood, that 
he was then his witness. I found out that he 
not. I think that answer should be stricken 
out as being improper c1ross-examination orf 
this vtitn ess as my wi tness. I think that is 
·a matter of defen se. 

'THE CO URT: No , I will let it 1sltand , Mr. 
Oarrton. 

BY THE COURT: 

Q. M:ay I aisk you one question? Where did -von 
get thi s rpolk y befor e it was :fHled ,in? A. F~om 
the company , 

R E-DIR ECT EXAMINATION BY MR. CARTON: 

Q. "T1ho printed , or caused to be printed on 
this policy, P-1 , these words and le t ters "L. Ji. Le 

30 Com 1p:te, Agent, Insuurance, Lakewood , N . J."? 
A. That is the way the policy came to me. 

Q. Came to you from where? A. The com -
pany . 

Q. What company? A. Pi t tslburg ,h Underwrit-
ers. 

Q. Where is its main office or headquarters? A. 
Pit t slburgh . 

Q. After you wro te this polic y , did you report 
40 it to the company? A. Yes, sir. 

Q. " riha t do you mean by your answer "The 

Ernest E. Le Co11LJJte-Re-Direct. 

policy \vas cancelled, the way I understood"? A. 
I got notice from the company to cancel the policy 
and I imme<liate1y wrote the policy over with 
another company and I went .to see .~fr. Levin 
and gave him the new policy and asked him for 
the old policy in the Pittsburgh Underwriteers. 

Q. You got notiee from these defendant compa- lO 
nies to cancel th is po1icy, did you'? A. From the 
Pittsburgh Underw1' 1iters, yes, sir. Af ,ter I had 
notified them of the writing immediately I sent 
them a daily repo1-t. 

Q. You rememher the date ,that was too, don't 
you? A. It was jn, I think, just about Christ-
mas in 1922. 

Q. Yes, December 21, 1922. Did you give to 
l\frs. Levin the day after the fire a list of the 20 
insurance in force through your office covering 
her Clarendon Hotel in Asbury Park? A. I don't 
know whether I did or not. I think the clerk 
in the office sent a 1Jist over. 

Q. And that list included the Pittsburgh Un-
derwriters policy the one sued on, didn't it? A. 
I don't know. 

Q. Don't you know about that? A. No, I 
don't remember the list. The clerk in the office 
sent it over. 

Q. '\Y'ho requested the 
send the li~t ove1·? A. I 
it was. 

rlerk in the office to 
am not sure now who 

Q. To whom was the list sent? A. I am not 
sure about that; either Th-fr. Rtansbury or some 
representative. 

Q. How do you know that some one requested 
a list of the insuranee? A. '\Yell, I remember it 

bO 

faintly. 40 
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Q. ,,riiat is ,that? A. I remember tha:t there 
was a list asked for and sent over. 

Q. But you don't remem 'ber who requested 
it? A. I don't remember. 

Q. You say Mr. Stansbury? A. Yes. 
Q. In connection with the adjustment of ·the 

JO Clarendon losses right after .the fire, didn't you? 

20 

80 

A. I think I did. 
Q. And you gave him the list of the policies 

in force, written through your office at that time, 
did you not? 

MR. BOARDMAN: I object to it as imma-
terial, anything that passed between these 
these men in December or January 1922 or 
1923, and Mr. Stanhury. 

THE COURT : vV en, as I recall it, one ground 
of defense is that there was a misstatement 
of the existing insurance upon the property 
at .the time of the loss. 

MR. BOARDMAN : Yes. 
THE COURT: "nen, that raises the question 

of fraud and I think he is permitted to show 
how she may have gotten the information 
upon which she based her report. Yes, I 
overrule the objection. 

( Objection noted for defendants as ground 
of appeal.) 

A. I don't remember giving Mr. Stansbury any 
list. 

Q. Didn't you meet Mr. Stansbury at the 
Milan Ross office the day after the fire and didn't 
you take up with him at that time the extent 

40 of his coverage and your coverage? 

( Objected to as leading. Objection sus-
tained.) 
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l\:IR. CARTON: I wi1thdraw it. 

Q. You did see l\fr. Stansbury the day after 
the fire, did you not'? .A.. I saiw l\1r. Stansbury 
soon after the fire. I coul<ln't say it was the day 
after. 

• t 

Q. Well, soon after, and ·what did you see him 10 
for? 

( Objected to .) 

THE COURT: 1Yho is )Ir. Stangbury? How 
doeR he come into it? 

Q. \\1h.o is Mr. Stansbury? A. Ile works in, 
the l\filan Ross insurance offiee . 

Q. "That is his position there, do you kn ow? 
A. Ile has charge of the insurance department. 2 o 

Q. And has had for a number of years, has he -
not? A. Ile has as long· as I have known him. 

Q. Did you un<lerstand that the Ross office 
in Asbury Park did insure some of this property 
too? A. Yes, s>ir. 

Q. And yon ha<l insurance on it? A. Yes, sir. 
Q. Now, what rlid you see Mr. Stanshurv for? . . 

( Objected to. Objection sustained . ) 

Q. Did you give l\fr. Stansbury a list of the 
insurance that you had written and t hen in force 
on the <:aren<lon IIotel at the t ime you called 
upon him? 

( Objected to.) 

THE COURT: A re ~Ton going to connect 
up Mr. Rtansbu1·_v anrl l\f rs. Levin 1n any 
way? 

ao 

1tfR. CARTO~ : )fr . Stan bury arljusted th is 40 
lmis, your Honor, wi,th 1fr. Le Compte . 
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THE COURT: :My idea is that this is ma-
terial, based on the answer that there was a 
misstatement as to the amount of existing 
insurance, and I have assumed that the pur-
pose of this was to show that whatever Mrs. 
Levin said was based upon information that 
she got either directly or indirectly from 
this agent. I don't see that it wou 'ld make 
any difference what he said to Mr. Stans ·-
bury unless you are going to show--

MR. CARTON : The purpose of the inq uir_v 
is to offset hds stat ement that the policy was 
cancelled, as I understand; oh, well, that is 
pureily a matter of law, I suppose, whether 
the policy was cancelled or not. 

M'R. BOARDMAN : That is a matter of re-
buttal , your Honor. 

MR. CARTON: That is the difficulty. That 
is the reason this question has gone in. Here 
is an antagonistic witness and I have got to 
practically cross-examine my own witness. 

THE COURT: I know, Mr. Carton, 1but don't 
you see by this witness you have proved the 
policy? Now it seems to me it is proper to 
show on eross-examination that there was 
not any such policy and .that is the effect of 
his testimony, that the policy was cancelled. 
On that theor y, I think it is admissible. 

MR. CARTON: Then, if that is true, I can't 
wa:it for rebuttal beeause that would be 
ground upon which to predicate a nonsuit 
and there wouldn't be any rebuttal; there 
wouldn't be any defense. 

THE COURT: No , it ds all right to rebut 
it , 'but I don't see how you can rebut it 
by statements which are made by l\ir. Stans-
bury. 
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l\IR. CARTO. T: If we can show that he made 
statements to l\lr. Stansbm·y- and I am lay-
ing the foundation no,Y-that it is incon-
sistent with his statement now that this 
policy was caneelled, it has the effect of 
taking away whateyer effect that statement 
would ha v~ aµ:ain~t him with other evidence. 10 

THE CouuT: Of course, it seems to me if 
their proof was made on the part of tlw wit-
neRs b~T Rhowing that it ·was cancelled, that 
is perhaps a conclusion to be drawn from tLe 
facts. 

l\lu. C.\RTO . - : I may be attaclling· too much 
impo1'tance to it, your Honor . Of course, 
I know that is not the way to prove eancel-
lation of a polic~'. 2 o 

TnE CorRT: I will sa;v this, l\fr. Carton, 
now, in order that there may be no misap-
p1·ehe11sion in the minds of counsel; that, on 
the tm;;timony as 1it stands now, I would not 
feel that I was justified, as a matter of law. 
in holding that the policy had he(~u cancel-
1led. 

MR. CARTON: I have no furtller questions. 

R1.,-CROSS E.r.\.MINTION BY '\1 n 30-~' R. OARDMAX: 

Q. Xow, you teRtified in your re-direct examina-
tion that you reportrd writing this policy to the 
home office? A. Yes, sir. 

Q. ,Yhat reply did you get from the home office? 
A. I got a telegram to concel it. 

· THE COURT .· I n,1·sh t .. o make it rlear 
that testimony along this line with reference 
to the cancellation is testimony for the de- 40 
fense. 
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Q. And you rewrote the loss in the Ohio Far-
me~s and delivered the Ohio Farmn·:-; to ~Ir. 
Levin? That has been testified to ah·eady. I 
am just laying the beginning of my question. 
Did you ever get the Ohio Farmers policy back 
from Mr. Levin? 

•MR. CARTON: Th8Jt is objected to. I did-
n't ask this witness a question abou't the ()hio 
Farmers and the Ohio Farm.-~r-s appear~ as 
one of .the affimative defenses in 1ltis snit; 
but it could make no difference to this suit 
whether he issued a po1icy or whether Jip :mt 
iit back or not. I object tl~ the question. 

THE C0RUT: Insofar a8 the cane()lJa tion 
is concerned, it doesn't make any difference 
as I view it. The cancellation eoulfl be ac-
complished in a .~et·h.dn definite way. 'l'he-
question is whether it was done in that way. 

MR. BoRDMAN: " Tell, I was not <.hiving at 
that, your Hbnor. They are going to show 
-there is proof of loss now in the witneess·s 
hands .that has been produced here; they 
are going to show that they S<.!J·Ye<l a simi-
lar proof of loss on us and thn: : did not 
contain the Ohio Farmers. 'rhey are going 
to show tha't they gave us that info,·ma tion. 
That is going to be a part of their <'ase. Here 
is their witness on the stand. \Vb_y ~bouldn't 
I be able to show that the Ohio Farmers pol-
icy was in the hands of the Levins, the siime 
as the Pittsburgh Underwrrters, that he put 
in one and/ didn't put in the ocher. 

( Continues argument.) 

THE COURT: I think you may show it 
get ithis policy as part of your case, however, 
and not as cross-examination. 
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MR. BOARDMAN: }lay I have this witneess 
recalled for further cross-examination after 
the proof of loss shall •be in? 

THE COURT: Yes. 

BY MR. CARTON: 

Q. Mr. Le Compte, I just want to ask you one 
question. Did the defendant companies refuse 
to pay the loss under this policy, the Pitbburgh 
Underwriters? 

MR. BOARDMAN: I object. It is admitted 
in the pleadings. 

TH COURT: "r eJll, that is admitted. 

ANNA LEVIN, sworn for plaintiff. 

DIRECT EXAMINATION BY MR. CARTON: 

Q. Mrs. Levin, where do you live? A. Asbury 
Park. 

Q. And what is your business there? A. 
Hotel. 

Q. What hotel? A. Clarendon-Brunswick. 
Q. Have you been in 'business in Lakewood? 

10 

20 

A. 30 
Q. And during the winter season? A. Yes, 

sir. 
Q. What is your business there? A. The same, 

hotel. 
Q. Are you a~quainted with Ernest Le Oomp,te? 

A. Yes, since we were in Lakewood. 
Q. How many y~ars is •that? A. Foturteen1 

years in Lakewood. 
Q. And have you had business dealiings with 40 

him? A. Yes, sir. 
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Q. In respect of what? A. °"rell, we always 
carried our · insurance with him, bought some 
property through him. 

Q. In Lakewood and Asbury Park? A. In 
Lakewood. "'"ell, insuranre we carried in Lake-
wood and Asbury Park. 

lO Q. I show you Exhibit P-1, policy of insurance, 
and ask you th1·ough w horn you procured that 
policy of insurance. A. Through l\fr. Le Compte. 

Q. Do you recall when? A. \\.,,ell, that was 
some time in June 1922. 

Q. Did you pay him the premium caliled for 
by the policy? A. "\Yh;r, yes, we always do. 

Q. \\rhat did that policy cover? A. The Clar-
endon Hotel in Asbury Park. 

20 Q. And where is that located? A. On Fifth 
Avenue. 

80 

40 

Q. Was there a fire there? 
Q. When was the fire? A. 

the 21st. 

A. Yes, sir. 
1922, in. December 

Q. And where were yon Hving at that time? 
A. In Lakewood. 

Q. \\"as the house entil'ely burned down? A . 
No, partly burned. 

Q. "\\~as it after·wards repaired, the building 
afterwards reconstructed? A. Yes, sir. 

Q. How mtlch insurance did you carry on the 
Olarendon Hotel at Asbury P.ark at the time of 
the fire? A. The whole amount was $36,500. · 

Q. And the loRs hy fire, what was the extent 
of that? 

l\IR. BOARD:\fAN: I object. She is not 
an expert. 

THE COURT: She can tell what was des-
troyed, l\Ir. Carton. 

l\1n. CART0~: I withdraw the question. 
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Q. In the first place, what was the size of this 
hotel? A. Ilow many rooms, you mean? 

Q. Yes. A. It was sixty rooms. 
Q. Sixty rooms? A. Sleeping. 
Q. How many stories? A. It was three stories 

bedrooms; that is four stories. 
10 Q. \\That part of the building was physically 

destroyed? A. \\"ell, it was the whole back des-
troyed, and back from the kitchen side. 

Q. ,vhere was the fire, on the front or the rear? 
A. In the rear and all the bedrooms. It was 
down to the first floor. 

Q. Did any part of the building collapse, burn 
down? A. Yes, the Iba ck did. 

Q. How much of the whole building was des-
tT·oyed hy this fire ,that you observed? 20 

l\1R. RoARDMAN: I objer't. She i~ not an 
expert to testify to what part of the building. 
You may ai;:k how big is the house. She can 
tell what part. That is not the way to prove 
the case. It is not proper proof. 

( Objection noted for defendants as ground 
of aJppeal. ) 

( Question repeated.) 

A. It was $31,000 00. 

Mn. B0.\.RDMAN: I dhject and move to 
strike it out. 

THE CoeRT: That ma:v be stricken out. 
MR. f1ARTON: That is not what I wanted. 

I conRent that it he stricken out. 

Q. The hui 1Jding W8S four ~tories high and had 

30 

a certain nnmiber of rooms in and what portion 40 
of it was destroyed? I don'.t mean in dollars 
and cents. A. I thought the adjustment. 
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Q. ... To. A. ,Yell, it was the most of the rear 
part and back bedrooms, and the front, of course, 
the roof and the third floor was down and the 
second floor was down. 

Q. You say the total amount of insnrance was 
$36,500? A. Yes, sir. 

10 Q. And was that total insurance outside of 
the insu1anee unde1· the policy in question ad-
justed and paid? 

:MR. BoARD:\IA. 1
: I object. That can't be 

matedal. 1Ye were not parties to that. That 
can't affect us. 

( Objection sustained.) 

Q. 1Yho representerl you in the adjustment of 
20 your loss on tl1e Ctlarendon Rote1 at the time of 

the fire? A. It was Rrooks and Stansbury from 
the Milan Ross Agency. 

Q. And l\Ir. Stansbu1·y, is he the gentleman re-
ferred to in the )fi1an Ross Agency? A. lfilan 
RosR Agency. 

Q. And l\f r. nroolu;, who is he? A. As con-
tractor, builder. 

Q. What time of the day or night did this fire 
take place? A. It was two o'clock in the morn-

30 'ing. \\"Then we were notified it was two o'clock 
in the morning, in the daytime. 

Q. Two o'clork in the afternoon? A. In the 
afternoon. 

Q. Two 0
1clork in the afternoon'? A. Yes, we 

were notified over the 'phone. 
Q. Row did yon learn of the fire? A. Well, 

we had a telephone from Asbury Park. 
Q. And after you learned of the fire, _what did 

40 yon do, if anything, ahont giving l\f r. Le Oompte 
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any notice? A. v\7hen we came back from As-
bury Park, we caliled up Mr. Le Compte and he 
came to our house. 

Q. Did you go to Asbury Park immediately 
after you were notified of the fire? A. Yes. 

Q. \\11at diid you say you did there? A. Came 
10 back a't 6 o'clock and notified Mr. Le Compte and 

he immediately came to our place. 
Q. You called him up and told him what? A. 

That there was a fire in Asbury Park. 
Q. Where? A. In Asbury Park. 
Q. -nrell, where, what fire? A. The Clarendon. 
Q. Your hotel? A. Yes. 
Q. What did he do thereafter, if anything? A. 

\Y'ell, he came down to our house; he came ,to 
the Clarendon at Lakewood. 20 

Q. Your hotel in Lakewood is the same name, 
I believe? A. Yes; the same name. And he came 
up to our room and I think he gave us the list 
that he carries of insurance, told how much he 
had at that time. He was there for a go~ while 
and then went back. 

Q. Ile gave you the list of insurance that he 
carried, you say? A. Yes. 

Q. And wha,t insurance was that of which he so 
gave the list? A. \Ylell, we had with him $15,500. 

Q. $15,500? Do you remember the policies 
making up tha,t total? A. No, I don't remember 
exactly the policies, but I know the one that is 
now was in it. 

Q. The Pitt burg Underwriters? A. Yes,· sir. 
Q. "\Vas the Pitt burgh Underwriters in one of 

them? A. Yes, sir. 
Q. You say he gave you that list? A. Yes, he 

told us we had $15,500 in the Pittsburgh Under- -10 
writers and the other names. 
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Q. Did you have insurance written through l\Ir. 
Ross's agency also on the property? A. Yes. 

Q. Did you see }Ir. Stansbury about the loss 
too and the coverage? 

( Objected to.) 

10 Q. Did you see )Ir. Stansbury about the lm:;s'? 
\ Yes, he was there the same day. 

Q. "~hat did you . ee him about? 
( Objected to. Objection sustained.) 

Q. You say you did see :Mr. Stam~bury? A. 
Yes, sir. 

Q. Did l\Ir. Stansbury's office, the :Milan Ros~ 
office, carry insurance on the Clarendon at that 

• ? A y . time. . es, sir. 
20 Q. Did you see l\Ir. Le Compte thereafter in 

regard to this loss? A. "\Yell, the next morning 
he ,vas in Asbury Pa t·k. 

Q. "\Yhere did you see him? A. A-t the place 
that was thei·e, at the Clarendon. 

Q. Where else, if any place, were you with 
l\fr. Le Compte in Asbury Park? A. "\Vell, we 
were in l\f:ilan Ross's office. 

Q. "\Vent where? A. Milan Ross's office. 
Q. And who was present there? A. Mr. Stans-30 bury. 
Q. Le Compte and yourself? A. Le Compte. 
Q. "\Vhat were you there for? A. "\Yell, just 

to talk over how much they had anrl how much he 
had and how the loss--

Q. "\Yas an}: list given in the Ross offire hy 
l\Ir. Le Compte? A. Yes, sir. 

Q. To whom? A. To l\Ir. Stansbury. 
Q. And did it include the policy in question? 

40 A. The policy in the Pittsburgh Unrlerwriters. 
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MR. BOARDMAN: I object. The list itself 
is 'the best evidence of that. "\Vhere is that 
l,ist? I move the answer and the question 
be stricken out. 

THE COURT: No ; the answer may stand. 

( Objection noted for defendants as ground 10 
of appeal.) 

Q. What did you do thereafter, if anything, with 
regard to notice to the defendant companies to 
your-- A. VV ell, they left it all to the Milan 
Ross Company, l\lr. Stansbury, to attend to it. 

Q. What was done therafter, if you know? A. 
"\Yell, they adjusted it and settled it. 

Q. \"\":ell, they only adjusted with the companies 
they represented, didn't they? A. No, they had 20 
the whole thing. 

Q. Mr. Le Compte's companies too? A. Well, 
Mr. Le Compte placed . with him to adjust it. 

Q. \Yell, the defendant companies, they didn't 
adjust, didn't pay, did they? A·. No. Well, this 
we learned after. 

Q. When did you learn that? A. °"r ell, after 
it was adjusted and when it came to settle. 

Q. "\Yell, did you learn after that they dis-
30 rlaimed liahility, the defendants? A. No, till the 

rest of the companies Rettled and they didn't; 
they refused. 

Q. Well, wai:i it hrongh t home to you by Mr. 
Le Compte or by an)'one after the fire and after 
these action~ that. you have referred to, that the 
defendants di. c1aimed lia;hility because they can-
celled the polic:v? Did you hear that? A. Not 
for a long tme. 

Q. You heard of it? A. A long time after the 40 
fire. 
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Q. You did hear that? A. Yes, after. . 
Q. What did you do with regard to making 

out your proofs of loss? A. I don't understa~d. 
Q. What did you do with regard to mak1n~ 

out your proofs of loss to the defendant company• 
Did you make out a proo.f of loss? A. Yes. 

10 Q. Who made that out for you? A. Mr. Stans-
bury. 

Q. And did you sign tt? A. Yes. 

l\1R. CAR'l'ON: I asked the defendant to 
produce -the original proof of loss. 

(Paper produced.) 

Q. I show you a paper purporting to ,be a 
proof of loss and ask if that is your . signature 

20 appearing on it? A. Sure, yes, 
Q. What did you do with this proof o,f loss 

after -you made it out? A. vV'hat di4 we do with 
the proo.f of loss? 

Q. Yes. A. I think we handed it to you; I 
don't remem ·ber. 

't 't? Q. You handed it to me? A. Yes, wasn 1 • 
Q .. What did you do with it,? A. Mr. Stans-

bury gave us ito sign the proof of loss in Milan 
30 Ross's office and I give him to attend to- it 

because he was taking care of it. I rea[ly don't 
know what we d;id with it when you ask me now. 

40 

MR. CARTON: This proof of loss has been 
turned over by defendant's counsel and I 
ask to have it offered at this time and 
marked. 

THE COURT: It may be. 

(Paper marked Exihibit P-2.) 

Q. Do you recall when it was you made this 
proof of loss? A. When it was? 

Q. Yes. 
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THE COURT: Doesn't it show? 
iMR. CARTON: Yes, it purports to have 

1been. 

A. I don't exactly remember the date. 
Q. The 28th day of Fehruary, 1923? A. It _ is 

four years. It was in January, I know. 10 
Q. Do you recall whether this proof of loss, P-2, 

was made out and filed at the same time you 
filed your proof of loss with the other companies? 
A. T-hey were all together. 

Q. You state in your proof of loss filed with the 
company that :its proportion under the policy 
amounts to $4,251.99; is that right? A'. Yes. 

MR. BOARDMAN : I had no chance to object 
to that. 20 

MR. CARTON : She did say so. That is 
nothing but a question fro-m the paper. 

MR. BOARDMAN: I wish the witness would 
'be cautioned not to answer the question 
till I have a chance to object. 

THE COURT: vV'ell, the paper speaks for 
itself, doesn't it? 

MR. BOARDMAN : Yes. 
MR. (" ARTON : I was just identifying the 80 

Hems. I think it does speak for itself, your 
Honor. 

Q. Has this amount or any amount un~er this 
policy been paid? A. No, not on this. 

ORoss EXAMINATION BY MR. BOARDMAN : 

Q. The other companies paid up? A. Yes. 
Q. How much money did you collect? A. How 

much money did we collect? 4:0 
Q. Yes. A. $27,000, something around there. 
Q. $27,000 what? A. Not quite $27,000. I 

don't know exactly. 
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Q. Where were you when the fire happened? 
A. In Lakewood. 

Q. And did you go to the fire? A. Yes, we 
went down to the fire when we know there was 
a fire. 

Q. And then you called up ~Ir. Le Comp tP? 
10 .i\. Yes. 

Q. And you tolrl him there had been a fire? A. 
A fire. 

Q. You didn't write him any letter'? A. No, 
he came immediately. He is so near that you 
can't w1·ite to him. 

Q. Did you depend upon him to give notice to 
the insurance company? A. Naturall,r, ,ve de-
pend always on him to write the policy, so we 

20 have to depend on him. 
Q. He wrote a good many policies for yon? 

A. Yes. 
Q. You had some of the policies cancelled from 

time to time? A. In the length of twelve years 
I suppose the1·e was some, but we ah-vaJs got 
notice. 

Q. l\Ir. Le Compte would write another one 
for the one that he cancel •led, would he? A. Not 
unless we told him so. 

30 Q. And he wrote your insurance for you? A. 
Yes, he still writes it. 

Q. And still writes it for you? A. Yes, he has 
the Clarendon. 

Q. Before this time did :you depend upon him 
to wri ·te your insurance for you? A. ,Vhenever 
we tell him, he writes it. 

Q. He was your regular agent and broker? 
A. Yes, and he brings a policy to us and hands 

40 it to us. 
Q. And you did a 1arge business with him, did-, 

n't you? A. Oh, yes. He carries our insurance 
for us, $150,000-another hotel in Lakewood. 
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Q. And you found him honest and trustworthy 
and dependent? A. ~Ve never had any loss. He 
was honest. That was our first loss with him. 

Q. The first loss you ever had? A. No. 
Q. The first loss with him? A. Yes. 
Q. Did you ever have a loss with anybody else? 

10 A. No, but we had a damage to a car. He at-
tended to it, but that is about all. 

Q. Did you have an accident in the summer of 
1922? A. An acciilent? 

Q. An accident in the summer of 1922. A. An 
accident, you mean an automobile accident? 

Q. Yes. A. Yes, in the south. 

Mu. CARTO r: That is objected to, un >less it 
is to be followed up by some purpose. 

20 
Q. "Then did you go south? A. In September. 
Q. And you had an accident that kept you 

down there a couple of months? A. No, just 
three weeks. I was in the hospital three weeks. 

Q. How many times did you see Mr. Le 
Compte during that summe1·? A. In the hospi-
tal? 

Q. No, before you were in the hospital. Say 
between the first of July and the last of Septem- 30 
her. It was the last of September you were in the 
hospital? A1. Yes. 

Q. How many times did you see Mr. Le Compte 
during that time? A. How should I know? He 
comes in to Ashm'y Park, comes in the house, 
comes to Lakewood and comes to Asbury Park. 
He knows this girll just as good as he knows me 
and anything ,that be has got to SP.tee~-

Q. And you have been down in his office? A. 
40 Anrl four years ago, how should I remember how 

many times I seen him? 

.. 
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Q. Did he give you a bill for this policy? A. 
That was paid. 

Q. Where is that bill? A. I haven't got it 
here. 

Q. Have you the receipt? A. I had a receipted 
bill. 

Q. Have you the check? A. No. 
Q. Did you pay $83.50? A. Whatever was on 

the bill we a!lways paid. 
Q. Oh, you did? Now, Mrs. Levin, this is 

quite serious. I don't want to lead you into 
anything you don't want to say. A. 1Yell--

Q. Just a minute now, ~Irs. Levin. Do you 
mean to say that Mr. Le Compte presented you 
a bill for the premium of this policy? A. Yes. 

Q. $83.50? A. Yes. 
Q. And you and Mr. Levin paid him that bill; 

do you want to say that? A. It is positive of it. 
Q. That is ,the truth, is it? A. Positive of it. 
Q. \Yhen you say that, do you mean anything 

different? Do you want to explain anything, 
wha,t you mean by that? A. I cou~dn't say. It is 
pairl. "'e always paid his bills. He will tell you 
himself. 

Q. Let's get it, ~frs. Levin. I want it right. 
Dirl Mr. Le Compte present you a bill for $83.50 
for this Pittsburgh Underwriter policy and did 
you pay that biU? A. " re did pay it. It was 
paid , all the policies, and that was in it. 

Q. And you have no receipt? k. I don't know. 
Q. Do you carry a check book? A. Yes. 
Q. Did you pay your insurance 'by checks? 

A. Sometimes by checks, sometimes-mostly by 
check, sure. 

ol 
Anna Levin-Cross. 

Q. Did you pay ·this $83.50 ·by check? A. I 
don't know if ,it was exactly $83.50 or $.200 to-
gether with another one. I couldn't recall it, 
but I know it was paid, because he carries more 
insurance and brings in a bill. I know it was 
paid. I don't know if it was exactly $83 or if 
it was more together, or it was together with IO 
other pdlicies. I couldn't remember just the 
check for $85. 

THE CouR'l.': $83.50 was the amount of 
the premium. 

Q. Have you the policy in your hands? Let 
me look at that. Let me look at the policy and 
see what the premium was (·Examines policy.) 
Yes, it was $83,50. Now will you tell us? And 20 
you have sworn that you paid that premium? A. 
I t was. 

Q. ~ow will you tell us how you paid it? A. 
""e paid it wiith another by check. 

Q. \V:hen? A. I don't recall what time, wha~ 
clay, ,but so soon as he 'brings it he always gets 
paid. 

Q. Have you the check that you pa:id it with? 
A. I suppose so. 30 

Q. TI' ould it be your check or your husband's 
check? A. TVell, sometimes he signs and some-
t imes I do. We both sign. One often signs. 

Q. Then when you say that -this was ,paid you 
only mean from the general cour e of business 
you paid your bills and that must have been paid 
a1long with the others; is that it? A. No, it was 
paid. 

Q. Do you mean just what I say, that you 
usually paid your bills and therefore ,that must 40 
have been paid? A. Not must have been, it )Vas. 
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Q. You don't recall paying it? A. I don't re-
call what day; I know it " ·as paid for. 

Q. You have got no receipt for having pai d 
i't? A. No, it must be checks. He doesn't give 
us a receipt when he gets a check. Maybe he gave 
a receipted bill. I don't remember just now. 

lll Q. \V!hat do you recall about paying this bVll? 
A. ,,7lhat do I recall? 

Q. Yes, you testified wJth the greatest positiv e-
. ness that it has been paid. I want to know every-

thing that you recall a'bout paying it, everythin g 
that you can recall. A. Because when he hand s 
us a ,bill we give him a check. I know a11ways, 
on account I am there twelve years. 

Q. And you know that he would give you bill s 
20 and you paid them; then if he never gave you a 

bill you never paid it, did you? A. How would 
he never g·ive us a bill? If he wr:ites a policy 
and brings us a biiJl we pay the premium. 

Q. Niow, Mrs. Levin, let's get down to what you 
really remember. If he didn 't present a bill 
for this you didn' t pay it , did you? A. " rien, 
if it is coming to him he comes and always get s 
the money. 

30 Q. Please an swer the question. A. We paid 
him for the policy. 

Q. Now, once again. Will you read the ques -
tion? 

( Question repeated) Then if he never gave 
you a 'billl you never paid i-t, did you? A. I did. 

Q. Do you recall the bill? A. Yes, we gave 
him to write a policy and he brought that policy 
and brought a bill and got paid for it. 

Q. That was all there was to it? A. That is 40 all I know about it. 
Q. Right away? A. I don't know how long 

Qater, when we told him to write it. 
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Q. \Yell, you did it before you went south in 
September, you paid it? A. Yes. 

Q. And you paid i:t before he told you he had 
caneclled it? A. Cancelled? Hie never told us 
he cancelled it. 

Q. Before he ,told you anything about the Ohio 
10 Farme rs? A. I don't know anything about it. 

Q. Did you pay the Ohio Farmers premium 
too? A. I don't know any Ohio Farmers. 

Q. Did you pay the Washington policy? A . 
Was hington, yes. 

Q. lj'\1J.en did you pay that? A. I don't know 
exactly when it was paid , but when it was issued. 

Q. Did you pay that by check? A. Yes, but 
that is not from Le Compte, is it, Wahington? 

Q. " ' ho was it from? A. That was Zurlin. 
Q. Did you pay it to Zurlin? A. Yes. 
Q. And the Oh'io Farmers, did you pay that? 

A. No, that is not in existence. 
Q. ljYhat? A. ""' e haven't got in existence the 

Ohio Farmers. 
Q. Did you pay the New York Underwriters? 

( Objected to as immaterial.) 
A. I couldn't carry the whole business in my 

head . 

( Objected to.) 

THE CO U RT: Objection sustained as to 
the New York Underwriters. 

20 

so 

MR. BoARD:\IAN: Certainly, I am entitled 
to the broadest right of way, jt seems to me 
here. Here 'is a woman that testifies that 
she paid this . premium and she paid this bill, 
$83.50 and then she rambles on and says, 

40 "1Ye paid rthe billF-l; it must hav e been paid." 
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THE COURT: "\Vell, I know, but why should 
you bring in a company that -is not involved 
in this suit. How are you ,going to show-
suppose she says she did pay the New York 
Underwriters; do you think there is anything 
material to show tha;t she did not pay the 
Underwriters? No, I think it is not mater-
ial except as to the companies that are di-
rectly concerned. 

Q. M1,s. Levin, if I understand your testimony, 
M1r. Le Compte rendered his billls right away 
and you paid the premium right away upon the 
bill rendered? A. I don't know right away or 
it was a couple of weeks later, I don't know; 'but 

20 it was paid in the summer. 
Q. Tell us what you know about ithe writing 

and cancellation of the Ohio Farmers policy. 
A. I don't remember anything. 

80 

40 

( Objected to as not cross-examination.) 

A. I don't remember anything. 
THE COURT: I will alJlow that. She says 

she doesn't remem•ber. 

A. I don't remember the Ohio policy. 
Q. Will you ,tell us how you came to go to 

Zurlin for the Provident-Washington policy? 

( Objected to as immaterial.) 

THE CoURT: W1hat is the objection, Mr. 
Carton? 

MR. CARTON: The objection is its imma-
teriality. It seems to me it cannot ,have any 
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relation to this case, how she came to get 
other insurance or how much insurance she 
had. The question is on the Pittsburgh 
policy. 

( Objection overruled.) 

A. Because he was a new man in business start- 10 
ed, and he came around a few times and worked 
on this. Hlis friend was a chum of my boy from 
~rhoo], from a Pennsylvania school, and he was 
a new man in business, so we told him to write 
a $5,000 poicy. Hle just started in business. 

Q. Had Le Compte told you he had exhausted 
his resources as far as that was concerned? A. 
No. 

Q. "\Vben was that written? A. I don't recall 20 
exactly the date. 

Q. "\Yas that policy in the Provident-Washing-
ton written before you went south that summer? 
A. Yes. 

Q. August 1st, would that be the date? vVould 
that sound right to you, August 1st? A. I could-
n't recall when it was. 

Q. It was written that summer though, wasn't 
it? A. I think so. I Raid that I was in the hos-
pital in the south ahead so I c~uldn',t tell exactly, 3o 
but it was in the summertime that he wrote it 
for us, Zurlin. 

Q. Well, if you ever paid this policy, you paid 
it before you went south? A, In that summer, 
yes. 

Q. Before yon had :vour accident? A. Yes. . 
Q. How much did that affect your memory, 

that accident? A·. It didn't affect my memory, 
hut I don't know exacty when it was written, 40 
that policy, what date. 
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RE-DIRECT EXAMINATION BY }fR. CARTON: 

Q. The Provident-,Vlashington Company, which 
you say was written by Mr. Zurlin, tell us who 
Mr. Zurllin is. A. He is a Lakewood man. 

Q. How did you come to have him write a 
10 policy of insurance for you? A. Because he was 

a new man in the business and my boy and his 
friend and ~Ir. Meyer-Mr. Meyer asked him to 
give hjm a policy to start him in the ,business. 

Q. Who is Mr. Meyer? A. Mr. Dave Meyer. 
Q. Wlhat relation is he to Mr. Zurlin? A. I 

don't know. They are friends together. 

20 

Q. Do you know whether he was working for 
hjm or n01t? A. Y\'lho is working, Mr. Meyer? 

Q. \Vihether ~feyer was working for Zurlin. A. 
I think they are together orr friends together, 
but he asked my boy and my boy told him, he 
asked us to give him $5,000. 

BY THI<} CoURT: 

Q. How did you come to get a $5,000 policy in 
the Provident-Washington at this time? A. I 
don't know. 

Q. I say what was your idea in getting that 
30 poiicy, any additional policy at that time? A. 

Wen, we never C!arried insurance to cover fully 
and it is a new man and he asked him for a little 
insurance and we gave him $5,000 more for that, 
because it was not fully covered anyhow. 

RE-CROSS EXAMINATION BY lfR. BOARDMAN: 

Q. Will you look through that, this paper I 
show you and see if that refreshes your memory ,o how you came to go to Meyer or Zurlin to get 
this new insurance? 
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MR. CARTON : Did she say she went to 
them? She says they called on her. 

A. I didn't see anyone. 

( Question repea:ted. ) 

A. Weill, they asked us for insurance, Mr. Zur-
10 lin had asked a couple of times and then Mr. 

Meyer as'ked my boy and he gave him. 
Q. Now wasn't it after Mr. Le Compte had 

told you that you would have to get insurance 
elsewhere to replace the Ohio Farmers tha;t you 
went to Meyer and Meyer went to Zurlin? 

Mn. CARTON: I object to the question 
because it is predicated on false premises. 
There is no proof of it. 20 

( Objection overruled.) 

A. No. 
Q. Did you ever go to Meyer or Zurlin before 

that time for other insurance? A. Tha:t is the 
only policy at that time. 

Q. Have you written any with them since? A. 
Since? 

Q. Yes. A. Yes, I think I have since. 
Q. You have? A. I think so. 30 
Q. Other policies since? ,vith which one? A. 

Vi"ith Zurlin, I think. 
Q. What other policies have you written with 

Zurlin? A. I couldn't recollect. 
Q. Couldn't tell any others? A. I couldn't 

recollect, but I thiink we have some. 
Q. Rut you are sure that you have written 

other policies with Zurllin since? A. Yes, I think 
~- 40 
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RE-DIRECT EXAMINATION BY MR. CARTON: 

Q. Did the total insurance on your hotel, 
totaling $36,500, include the policy ~ritten by 
Z urlin? A. Yes. 

Q. Do you know what the fair va ,lue of your 
JO hotel was at that time? A. \Vell, I know we 

spent more than twice as much to fix it. 
Q. And you say it was haU burned down? A. 

Yes. 
Q. I show you a letter purporting to 'be sign-

ed by George P. Davis, addressed to you, dated 
March 2-0, 1923. Did you receive that letter? A. 
May I see it? 

THE COURT: You don't want to see it 
20 yet. 

80 

A. No. 

Q. That is a letter addressed to you, isn't it? 
A. It is headed to me. 

Q. Do you remember receiving it? A. No. 
Q. You don't? A. No. 

RECESS TILL 1 :30 P. M. 

(Trial of ithe cause resumed at 1 :30 P. M.) 

ANNA LEVINJ Resumed. 

RY MR. BOARDMAN: 

Q. Mrs. Levin, you recognize this Exhibit P-2, 
the proof of loss that you swore ,to, you verified? 
A. Yes. 

Q. Will you look at the place on the third page 
of the schedule where the Pittsburgh Underwrit-

40 ers has been written? I calll your attention to 
the fact that it is written in very heavy ink and 
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heavier than the rest and over an erasure. Will 
you tell me the name of what com·pany was 
written in there 1before the Pittsburgh Underwrit-
ers was written in? A. I haven't written the 
name of the companies and I didn't see, notice 
any ·writing. I haven't written the name of the 

10 compa nies here. I only signed it. 
Q. ,Y1hat other name can you think of that 

might have 'been written in there and erased? 
A. "reu, there wasn't any except the Pittsburgh 
Underw riters in this place. It is in the same 
handwriit ing that was written all of them, so far 
as I can see. 

Q. Can you think of any company that could 
have been put in there and erased and then the 
Pitt burgh Underwriters written over it? A. No, 20 
because we didn't have any pdlicies in existence, 
any others than those that is here. 

Q. Did you have a policy in the Home In-
sura nce C-Ompany that had been cancelled, that 
was still in your possession at the time of the 
Joss? A. No. 

Q. Did Mrs. Altschuler have one? A. No. 
Q. Didn't she have another one besides the 

Pitts'burgh that had been cancelled and was still 30 
in her possession at the time of the 110~? A. 
~ot that I know. 

Q. But you can't explain that erasure? A. I 
don't see any erasure. 

Q. Well, look at it again. Can't you see an 
eraimre? A. No, I can't see. It is the same 
handwriting. I didn't write this. 

Q. What encumbrances were there on the prop-
erty at the time of the loss? A. Eneumbrances? 

40 Q. Encum:brances, mortgages. A'.. Mortgages? 
The A1ltschuler mortgage. 
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RE-DIRECT EXAMINATION BY MR. CARTON: 

Q. Did the total insurance on your hotel, 
t-0taling $36,500, include the policy written by 
Zurlin? A. Y e.s. 

Q. Do you know what the fair vatlue of your 
lO hotel was at that time? A. Well, I know we 

spent more than twice as much to fix it. 
Q. And you say it was haU burned down? A. 

Yes. 
Q. I show you a letter purporting to 'be sign-

ed by George P. Davis, addressed to you, dated 
Mar~h 20, 1923. Did you receive that letter? A. 
May I see it? 

THE COURT: You don't want to see it 
20 yet. 

A. No. 

Q. That is a letter addressed to you, isn't it? 
A. It is headed to me. 

Q. Do you remember receiving it? A. No. 
Q. You don't? A. No. 

RECESS TILL 1 :30 P. M. 

80 ( Trial of ,the cause resumed at 1 :30 P. M.) 

ANNA LEVIN, Resumed. 

BY MR. BOARDMAN: 

Q. Mrs. Levin, you recognize this Exhibit P-2, 
the proof of loss that you swore ,to, you veritfed? 
A. Yes. 

Q. Will you look at the place on the third page 
of the schedule where the Pittsburgh Underwrit-

40 ers has been written? I can your attention to 
the fact that it is written in very heavy ink and 
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Q. You are familiar with the mortgagee clause 
that goes on 'to a policy of insurance? A. The 
mortgagee clause? 

Q. Yes. A. Well, naturally if they be insured 
for a policy, as much as they have for a policy, 
is that it? 

Q. And there was a mortgagee clause on the 
policy in this case, the Pittsburgh Underwriters, 
in favor of Mrs. Altschuler, was there? A. I 
don't know. vVe gave a .policy aJbout-we ordered 
a policy from Le Compte. 

Q. And he wrote it for you? A. A·nd he wrote 
it for us. 

Q. And then he gave it to you? A. Yes. 

10 

Q. And you sent it to Mrs. Altschuler? A. I 
think it was in their possession, yes, and when 20 
the fire happened they brought it to Mr. Stans-
hury. 

Q. Nrot when the fire happened, it was not with 
Mr. Stansbury? A. A1f.ter the fire. 

Q. Rut when the fire happened it was with 
~frs. Altschu 'ler, wasn't it? A. Yes. After the 
fire happened, they ,brought it to Mr. Stansbury. 

Q. And did you get it back when you paid off 
the insurance-I mean when you paid off the 
mortg-age? A. I don't know exactly the date. · SO 
I could look it up. I don't recollect. 

Q. vVas the Ohio Farmers sent to Mrs. Alt-
srhuler too? A. No, she never had any in the 
Ohio Farmers. ' 

Q. Did she have the Provident & Washington? 
Did Mrs. Altschuler have the Provjdent & Wash-
ington? A. " 7rell. I am not sure. 

Q. Nott sure about that? A. I don't know 
"Thich ones she had, but she had $15,000 worth. 40 
I don't know the names of the companies. 
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RE-DIRECT EXAMINATION BY MR. CARTON: 

Q. The writing on the proof of loss, outside of 
your name, was that done by you? Ai. No. 

Q. Do you know who did it? A. · I don't know 
who made out the proof of loss in their office, 

ltl there in Millan R~ss's office. They brought all 
the policies and they made out the names and I 
just signed it. 

A'.LFRED L. STANSBURY, sworn for the plaint iff. 

DIRECT EXAMINATION By MR. CARTON : 

Q. Mr. Stansbury, where do you live? A. 
20 1209 Fourth A,venue, A,sbury Park. 

Q. What is your •business? A·. Insurance, real 
estate and mortgages. · 

Q. With w horn are you connected? A. Man-
ager of those departments in the Milan Ross 
agency, at 208 Main Street, Aslbury Park, New 
Jersey. 

Q. How long have you been in the insuran ce 
business? A. Twenty-five or six years. 

30 Q. Did the Milan Ross kgency carry insuran ce 
on the Clarendon Hotel building on Fifth Av-
enue, Asbury Park, owned by Mrs. LeV'in, •that 
was destroyed by fire December 21, 1922? A. 
We did. · 

Q. Did you have anything ·to do with the ad-
jugting of the loss under such policies? A. I 
acted as Mrs. Levin's adjuster. 

Q. The rproof of loss offered in evidence Ex-
hibit P-2, which I now show you, was tha{ pre-

40 pared 'by you? k. Yes, sir; it was. 
Q. At whose request or for whom? A. Mrs. 

Anna Levin. 
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Q. And from where did you secure the daita 

as to coverage that you used in the proof of loss? 
A. Regarding ·the am·ounts of the policies? 

Q. Yes. A. From my own office and from 
Mr. Er nest Le Compte. 

Q. How much did your office carry, do you 
recall? A. They carried $16,500 on the building. 10 
if I am not mistaken. , 

Q. And how much did Mr. Le 1Comp,te's office 
carry? A. I wish to correct my other statement. 

Q. Do so. ·A. The amounts as stated in this 
proof of foss were the amounts carried by this 
office, by our office, as stated here. 

Q. You said it was $15,000 or $16,000. Do you 
"'ant to correct it? A. I wanlt to correct it to 
read :- It is my error. My momory is a little 20 
vague as to the amounts of the insurance. 

Q. To what ftgure do you wish to correct it? 
A. Because we had some insurance on the c~>n• 
tents. 

Q. ,Yell, suppose you did; won't you tell us 
what insurance you had? A. We had $15,500 
on the building and we had $5,500 on the con-
tents. 

Q. How much did Mr. Le Compte have? A. 
$15,500. so 

Q. And how did you ascertain that he had that 
amout of insurance? A. By personally askina-
h. 0 

1m and telephoning his office 1later on the fol-
lowing day after the fire. ' 

Q. " ~here did you perso ·nal[y talk with him 
about the matter? A. The following mOTning, 
at the plaee of the fire. 

Q. What d',id you get from him at that time? 
40 
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MR. BOARDMAN: Just a minute. I ~bject. 
Now if that is intending to 1bind the defend-
a~t, of course, your Hionor is familiar with 
the law tthat in an agency of insuranee the 
agecny terminates when he collects the pre-
mium, when the policy is written. He is 
on1ly the agent fur the insurance company for 
writing the insurance; 1but he is not the agent 
of the insurance company for the making of 
admissions or for the adjustment of losses 
or for accepting proofs or any of 11hose things. 
His agency ceases when the original contract 
is perfected. It doesn't mean for idefinitely. 

THE COURT: No, but I 'think he may show, 
-thfa witness may show, the plaintiff may 
show where the data was secured ,from which 
the pi:oof of loss was made up. I overrule 
the objection. 

(Objection noted for defendants as ground 
of appeal.) 

A. Mr. Le Com•pte stated to me 1in the office, 
in my office, that is, the l\filan Rbss Agency, in 
my part of the office; and in order to make cer-
tain th3Jt they were the correct amounts and com• 30 panies, I telephoned his office in the afternoon 
and a lady's voice answered ithe wire and I asked 
her-

fO 

(O'bjected to.) 

Q. You need not tell us about that. N()w will 
you tell us the insurance itha;t Mr. Le Com pte gave 
you in this talk that you had there? 

MR. BOARDMAN : H'e has already testified 
to the amount that he had. 

THE WITNESS: W~ll, I haven't surely tes-
tified. 
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Q. '\Yhat are the amounts and policies? A. 
The Jersey Fl~re, $1,500-; Excelsior, $4,000; Stuy-
vesant, $5,000; Pittsburgh Underwriters, $5,000. 

Q. After you prepared that proof of loss what 
did you do with it? A. I mailed it to the Pitts-
burgh Underwriters at Pittsburgh by registered 

10 Q. Did you 1ask for a r~turn receipt? A. Yes, 
Q. Did you ask for a return renceipt? A. Yes, 

sir. 
Q. What are these papers I show you? A. 

This is the letter enclo&ing the proof of loss -sign-
ed by me, to the Pi 1ttsburgh Underwri,ters, Febru-
ary 28, 1923. 

Q. What is this? A. This is the registry notice 
and this is the return receipt of the postoffilee. 

MR. CARTON : I offer these. 
MR. BOARDMAN : You have got the proof 

of 11oss. You may put it in. 

( Three pa'Pers fastened together marked 
Exhibit P-3.) 

Q. What did you ascertain the total insurance 
on the building to be? 

20 

MR. BOARDMAN: I object. , I think what 
he ascertained is not material to this case. SO 
He was not a judge, he was not a court, he 
was not our agent, and the results of his 
investigations cannot be material evidence in 
a court of law. 

( Objection overruled. Objection noted 
for defendant as ground of appeal.) 

A. $36,500. 

Q. Wlere you familiar with the Olarendon Hotel 40 
before it was destroyed? A. I ,became familiar 
with it before it was destroyed. 
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Q. You carr,ied insurance on it? A. Yes. 
Q. Do you know to what extent it was des-

troyed? 

MR. BOARDMAN: I object. That is too in-
definite. He can't tell the percentage or any-

10 thing of that sort. It is not evidence. 

20 

• 

Q. Well, did you have any investiga:tion made 
in regard to ,the extent of the loss? 

MlR. BOARDMAN: I object. The result of his 
investigation certainly is not evidence. That 
is nothing but hearsay. 

THE COURT: Hie may of course testify 
from his own know ledge as to the resu lt of 
the loss. 

Q. '1Vhat was the extent of the loss as a r esult 
of this fire? 

MR. BOARDMAN: I object to that, tha t he 
is not an e:xipert to testify as to the extent 
of 1the loss. 

THE COURT: I think he should ibe quali-
fied to express an opinion as to the loss. 

Q. For how. long a period have you had to do 
SO with the adjusting of fire losses? A. Ever since 

I have been with the Milan Ross .Aigeney, and 
occasionally in years gone by I settled one or two 
losses which have passed my memory. 

Q. Well, on how many los~s do you say you 
have had to do with the adjusting since you have 
been with the MilJ.an Ross Agency? A. I could n't 
state the number, but the amoun t of insuran ce 
involved runs up into several hundred thous and 

40 dollars. 
Q. Well, as t o the number of buildings involv-
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ed in these losses , how many would you say there 
were? A. IT1wo or ,three hundred. 

Q. And have they been cases where there has 
been tot al destruction and partial destruction? 
A. Yes, sir. 

Q. An d in rthalt experience have you become 
10 familiar with the va1lue of ·struc:tures and the loss 

occasioned to them by fire? A. I became fa~iliar 
with them :before that. 

Q. Wer e you at the time of this fire familiar 
with such matters? A. Yes, sir. 

Q. Wdll you WH us in your opinion what th~ 
loss was by fire st<? this building , that happened 
to the Clarendon Hotel the 21st of December , 
1922? 

fin<,·t 20 MR. 'BOARDMAN : ·I object. I object .L"' 
because he is not qualified as a building ex-
per t . And in the second pllace, I would like 
to cross-examine him !before, but I don't like 
I don't want to waive my objection, because 
there is nothing better settled than t'hat an 
insurance adjuster is not qualified to testify 
as to t he damage that has 'been done. T'hat 
is not doRe; it just is not -tolerated. These 
adjustments are not made ·by an adjuster 30 
going and looking at a ·building; it is made 
by a carpenter for one side and carpenter for 
anot her the conitractors and differenit people ' go'ing over it most car~fully, and it is all 
worked out · and it is not done by the adjuster ' ooing and savin<T "That ·building is ,forty -seven r, • h 

per cent destroy ed." It was probably a pretty 
good building before it was burned. That is 
not evidence, but t'he evidence is of th e con-

40 t ra ctor. 
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THE COURT: He is asked to express an 
opunon now as an expert. Counsel has at-
tempted to qualify him as an expert, apart 
from the fact tha:t he happened to ,be an ad-
juster, as I understand the siituati'On. 

MR. BOARDMAN: I don't think so. 
MR. CARTON : He has gn.ined some experi-

ence to qualify him as an exP,ert, as an ad-
juster. Hie said independently, long before 
he was an adjuster, he had this experie nce. 

CRoss EXAMINATION BY Ma. BoARDH.AN : 

Q. You have been an insurance man for twenty-
five or twenty-six years? A. Yes, sir. 

Q. How old are you? A. Forty-three . 
20 Q. When did you leave school? A. In the 

neighborhood of fourteen or fifteen, after the 
death of my fatt'her. 

Q. And what did you do between your four-
teenth year and your seventeenth year? A. Made 
inspections for the insurance companies. 

Q. Alt fifteen? At seventeen years of age I wa~ 
inspector in the City of New York in the Fi re 
Insurance Exchange. 

Q. And your experience in reference to bu'ild• 
SO ing has been in connection with your inguran ce 

work? A. Yes. 

40 

Q. Now, when losses are adjusted, isn't it al-
ways , if it is a considerable l'oss, upon estima.tes 
made by contractors? A. As a rule. 

Q. A11d they ordinarily go into the amoun t of 
joists and the amount of lum ·ber required to ·re-
place , the amount of damaged plaster, bathroo m 
--every detai[, isn't it? A. Yes, sir. 

ti9 

Alfred L. Stansbwry-Direct. 

Q. And strictly speaking, that iB what a proof 
of loss should contain a schedule, usually of the 
items of loss; isn't that so? That is the usual 
practice? A. Quite often. 

Q. So the experience of an adjuster is the ex-
perience that he derives from the carpenters and 
the contr actors Who furnish him the data; is that tO 
so? A. In some circumstances. 

Q. ow, you are not a carpenter? A. No, sir. 
Q. Nor a mason? A. No, sir. 
Q. Nor a pilumiber? A. No, sir. 
Q. Never been connected wiith any of the build-

ing trades ? A. For about two years I was with 
the Central Railroad on construction work. 

MR. BOARDMAN: I insist, your Honor, that 
he is not qualified to testify as an expert. 20 

( Objection overruled. Objection noted for 
defendants as ground of appeal.) 

TIY MR. CARTON: 

(Question repeated as follows): Will you teU 
us in your opinion what the loss was by fire to 
this huilding, that happened to the Clarendon 
Hotel the 21st day of Decem,ber , 1922? A. In 
the neig-hborhood of forty or fifty per cent. 80 

Q. An<l how much was that? A. Thirty-one 
thousand-

MR. BOARDMAN: 
pardon - t hat he is 
tate. Now it is 
field. 

I object-I beg your 
not an expert in real es-
getting into a different 

A. My business is partly real estate, mortgage 
loans a nd sale of real estat e and closing title for 
the Milan Ross agency. $311,039.50. jQ 
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Q. Were there actual contractors or builders 
called in to verify this loss? A. There were . 

Q. How did the estimate they brought in coin-
cide with your figures? 

MR. BOARDMAN : Objected to. This is cer-
tainly nothing but hearsay. 

THE COURT: Yes, that is hearsay , Mr. 
Carwn. 

Q. Do you know the estimate brought in 1by the 
builders in this loss? A. I do. 

Q. "'VVho were the builders? A. Benjamin Rob-
inson for the other companies interested, and 
Mr. J. W. Brooks for the assured. 

Q. Did they agree upon a figure as to dam age? 

(Objected to as hearsay.) 

THE CounT: Yes, that is on hear say. 
There is original testimony available. 

Q. What was the amount of the Pittsbu rgh 
Underwriter.s' policy? $5,000, wasn't it? A. 
$5,000. 

Q. And what would •be its proportion or con· 
triibution t'o the amout of insurance that you 
have ref erred to in the amount of the loss? A. 

30 $4,251.99. 
Q. Do you know whether there were mort· 

gagee clauses on all of the policies of this in sur-
ance? A. If my recolecetion serves me right thre 
were. 

Q. All running to Mrs. Altschuler? A. To the 
best of my know\J.edge. 

Q. Do you know whether Mrs. Altschule r's 
mortgage was paid off or not? A. It was. 

Q. Do you know from what funds? A. Yes, 
40 · sir. 

Q. What? A. DII"afts from the insurance fun ds 
after depositing in the bank. 
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<'ROSS E XA 1\1INATION BY MR. BOARDMAN: 

Q. You mailed the proofs of loss to the Pitts-
burgh Underwriters, did you? A. I had my clerk 
mail it, yes, sir. 

Q. You had your clerk do it? A. Yes, l!;ir. 
Q. And why did you send it to the Pittsburgh 10 

Underwri•ters, instead of sending it to Mr. Le 
Compte? A. This much had been inf erred : that 
they would deny liability ; and I preferred to 
have the proof of los·s go direct to the company 
in order to know that they had been received 1by 
them. 

Q. The other proofs of loss, you mailed them 
around to the insurance companies? A. I ma~led 
them to the adjuster representing the other com- . 
panies, which is always the custom to do. 2 O 

Q. The adjuster? A. The adjuster. 
Q. And the adjuster in this case was the Gen-

eral Adjustment Bureau, wasn't it? A1• Yes, •sir; 
1•epresented by Mr. Kling. 

Q. The General Adjustment Bureau did not 
r·rpresen t the Pittsburgh Underwriters? A. They 
solicited, but they decided to have their own ad-
juste r , Mr. Haywood, I believe. Bu:t they solic-
ited the adju stment of that loss like they do in so 
all cases, like they do with the same kind of a 1oss. 

Q. You mean the General Adjustmen ,t Bureau 
did? A. They did. 

Q. And they heard of it 'by seeing your proot 
of loss ? A. I don't know how they heard of it, 
whether from the companies or how. 

Q. You didn't send-for instance, you didn't 
send the proof of loss in the case of the Provident 
\Y'ashington to Mr. Zurlin? A. I sen:t it to the 
adjuster representing that company, which is the · -lO 
prartice. 
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Q. Yes, that is the practice. The practi ce is 
when ,a fire occurs to be represented by an ad-
juster and nolt by the agent; isn't that right ? A. 
The company. 

Q. The company, yes. A. In some insta nces 
they allow an agenrt to adjust losses. I adjust 

lO many losses for our office. 
Q. You didn't feel there was any impropr iety 

because you had written this '16,500 insura nce 
and had represented ,the insurance companie s at 
the t:,ime those policies were written, there wa s no 
reason why you should not represent Mrs. Levin 
in the adjustment? A. Not if she saw flt 'to ask 
me, without any fee. 

Q. "-"11y didn't you send the policy to Mr Hay-
20 wood, instead of the Pittsiburgh company? A. 

W!hat policy? 
Q. The proof of loss. Excuse me. A. I didn't 

know Mr. Raywood. I had no communica tion 
with him. Mr. Le ~ompte told me they were 
going to deny liaJbility and I thought it advisa ble 
to send it to the company. 

Q. The Pittsburgh Underwriters did not par-
ticipate in -the adjustment? A. They did not put 
tha t into the li&biliity, but we ·brought -them in 

!-'0 as participating in the loss, or adjuster on ·that 
basis. 

Q. That is, you put them in with a proof of 
loss? A. We 1brought them iin, 1because we be-
came convinced that the policy was not cancell ed. 

Q. Well, judge, you held court, did you, and 
decided t hat? A. I made a thorough search of 
the mortgagee and the assured, to aseel"tain the 
numher of policies and ·the amounts that were in 

40 force, like any honest adjuster would do-. 
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Q. '\\7:here d,id you get the Pittsburgh -policy? 
A. Mailed to us after a demand of :the mortgagee. 
Before th at it was exhibited in the hands of the 
mortgagee. 

Q. lVho was the mortgagee? AL 1Mrs. Altsehu-
ler. 

Q. And who looked after her loss? A. I beg lO 
your par don. 

Q. Her husband looked after her iloss? A. 
Yes. 

Q. And did you see it in Mr. Altschuler's pos·-
ReRs· on? A. The policy? 

Q. Yes. A. 1Saw all the policies in her pos -
session. 

Q. What oth er policies were there in Mrs. Alt-
Rf'huler's ·possession? A. I just can't enumerate 20 
them, bUJt to my recollection all of them. I went 
there to pay off the mortgage. 

Q. "\"Yere th ere any in Mrs. Altschuler's posses-
~·ion that were not inciluded in the proof of loss? 
A. They were not? 

Q. Yes. A. No, sir. 
Q. vVias there not a policy from the Home In-

surance Company? A. No, sir; I never saw any. 
Q. Do you repr esent the Hom e Insurance Com-

hO pany? A. I do. 
Q. Did you ever write a policy on the Home 

Insurance Company? A!.. For ,thiis as sured? 
Q. Yes. A. Never. 
Q. Did you ever have any of your policies on 

this property can celled? A. No, sir. 
Q. Has the Home any other ag ency ? A. They 

have, or did hav e, but not now. They had a Home 
Pnderwr iter s' Agency, Calvert & Shuibert, doing 
business as th e Asbury Park Realty Company . 40 
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Q. Do you know whether they issued a polirJ 
on this? A. I <lon't know anything a.bout issu-
ing any other policies. I believe rut one time they 
might have had some policies, but I never saw 
them. I don't know. It was inferred at one time 

lll that 1they wrote some policies on this · -propertv, 
but there were no policies in evidence at the 
time of the 'loss in the possession of the mort-
gagee or the assured except those enumerated in 
the proof of loss filed with all the eom-panies. 

Q. ,, r.as 1the Provident 1V1ashington turnerl np 
by the Altschnlers? A. Yes, sir. I say yes; I 
assume so. I don't know just whether they were 
all paid to the mortgagee or not, and I don't care 
to state in any case I am not positive. 

20 Q. Did Mr. Altschuler say anything to you 
al,ont retaining the Home Insurance policy? A. 
\Vho? 

Q. M ·r. Altschuler? A. N'o, sir. 
Q. Did you have some talk with M:r. Altschu-

ler? A Yes, sir. 
Q. Did he tell you anything abonrt the insur -

ance? A. Only these policies. 
Q. No, I didn't ask you. Did he tell you any-

BO thng about the nsurance? A. 1Vb.at do you mean 
did he tell me? 

Q. Did he tell you anything about tfue insur -
ance on the Levin property? A. No, sir; we 
never went into ,any discusion about the insurance 
except these policies and whether the Pittsburgh 
Underwriters' policy had been cancelled. 

Q. Yes, you did discuss that? A. Yes. 
Q. And what did he say about it? A. I asked 

him if be received eancellaition notice and he said 
40 no. 

Q. And did he say anything more? A. Not to 
my recoJilection. 
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Q. Now search your recollection. Did he 
Ra,v an~·th!ng a:hout getting a letter when the 
Provident "rashington policy was sent to him? 
A, He didn't discuss that policy or any of the 
other policies. 

Q. "'hat did you discuss when you discussed 
whether the Pittsburgh had been cancelled? A. lO 
I asked him first to show his policies; we wanted 
to mnke up, to get the accurwte amount of insur-
ance in order to properly adjust the losses; and 
he hrought out these policies, and there was no 
fl"me Insurance policy or no-but there was a 
Pittsibnrgh Underwriters'. 

Q. There was a Provident Washington too? A. 
A. Yes, there was. As I say, I know it came up. 
, ... P had the policy. I had it in my possession 20 
before I made the proofs of loss out. 

Q. :N'o,v, what W'a:s ~mid about the cancellation? 
You went there to represent Mrs. Levin, didn't 
,von? A. I went to represent Mrs. Levin and also 
m.Y companies. 

Q. Oh, you were represen tung both? A. N·o, my 
companies asked me to a k Mrs. Alt,schuler if 
she received a cancellation notice for this policy. 

Q. ,yell, you know a policy doesn't have to 
have any written notice, don't you? A. I never SO 
was so instructed by my com parries. 

Q. You never have? You didn't know that oral 
notice of canceUrution was sufficient? A. I have 
never heen instructed to cancel a policy that way 
hr m;v companies. 

Q. I didn't ask you that. Are you familiar 
with the terms of the printed standard policies 
used in this state? A. Partially. 

Q. A'nd you know that a policy can be cancelled to 
b,v the insurer on five days' notice? A. Five days' 
notice, yes, sir. 
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Q. But you have considered that that must be 
in writing, have you? A. I have always been 
informed to do that way by my companies. 

Q. I see, that has been your understanding, 
yes. A. They would never allow me to take 

10 credit for return premium if I did not show a 
cancelled policy t,o them or its equivalent. I 
don't thjnk any other company will. 

Q. Are you familiar with ,the other clause::; in 
the policy? A. Which do you have reference 
to? 

Q,. Well, are you famliar wit-h the co-insrrance 
clause, eighty per cent? A. Yes. 

Q. Eighty per cent co-insurance dause? A. 
Yes. 

20 Q. ,v,hat is that? A. The eighty J)er cent co-
insurance clause reads that at the time of the fire 
if the property insure<l under said policy is not 
insured up to eighty per cent of its value at the 
tjme of the fire the insured becomes a co-insur er 
for the difference. 

Q. The eighty per cent clause was in all the 
policies in this ease? A. Not on the contents 
part clause, but on ,the bu:illding policies. 

80 Q. You miae up the proofs of loss? A. Yes, 
sir. 

Q. And what did you put in as the value of the 
building, sound value? A. $45,000, 1the amount 
arrived at by the two contractors. 

MR. BOARDMAN : I move that be strick en 
ourt, the amount arrived at by the contractors. 

THE COURT: It may be. 

Q. The eighty per cent of that you can teU 
4 0 us, can you? A. Eighty per cent of that? 

Q. Yes. A. Eighty per cent of $45,000. 
Q. That would be $36,000? A. $?6,000, right. 
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Q. And leaving out the Pittsburgh Under-
wri.iters how much insurance did Mrs. Levin have? ' A. $31,n0O. 

Q. Therefore, if you don't put in the PHtsburgh 
Mrs. Levin would have been a co-insurer for 
$4,500? A. I don't care to ,answer that in that 
way. If I d:dn't put it in-I don't know wh8!t ,o 
you mean by that. 

Q. Leave that open. If you didn't put it in, 
Mrs. Levin would have had $31,500 and Mrs. 
Levin would have 1been a co-insurer for $4,500, 
wouldn't she? A. She would have, on that basis. 

Q. And she didn't collect with the Piittsburgh 
in pract ically th same amount as the most she 
could have collected with the Pittsburgh left out? 
A. That is true, but that was never taken in 20 
considerat ion in arriv!ng at the amount of the 
loss and the value of the building. 

Q. Do you mean you didn't think that through? 
A. I ce:rtain~y do. 

Q. You do what? A. I certainly do mean to 
say that I <lidn't take that into consideration or 
the other contractors or the adjuster, Mr. Kling, 
the Adj ustment Bureau, at the time of estimat-
ing the loss. 3 o 

Q. "'hat were you hired for? A. I was not 
hired. 

Q. What were you employed for. 1"11hat was 
your duty? Ai. I was asked by Mr. and Mrs. 
Levin to represen ·t them in these losses. It had 
bern their first fire. And we give personal serv-
ice to our clients in all losses. 

Q. Let me ask you, did you see no impropriety 
in a man acting both for the insurance company 
and for the insured? A. In lots of instances, 4 0 
no. In some I would. Where there is a question 
as to the origin of the fire there may be. 
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Q. So it is a fact that hy putting the policy in, 
the Pitts,burgh Und1•ewriters in, she did not run 
a risk of serious loss and she did stand to gain? 
A. She loses this way; if the Pittsburgh Under-
writers do not contribute. 

Q. YVill you do that example? A. Well . I 
10 will have to figure it out. 

Q. Yes, you are an expert of twenty-five year s' 
standing. It won't take you but about a minut e. 
A. It might take me about twenty minutes to 
figure that out. 

Q. To apportion the amount of loss? A. r 
willl have to reapportion the whole loss, youl' 
H 1onor. 

THE f'OURT: Well, you don't have to do 
~O that. You are not required to do that. 

_Q. Can't you do that in two minutes? A. I 
cannot. 

Q. Is it general practice for the adjusters for 
the companies to make up the proofs of loss? 
A. It has been so in my territory. 

Q. But in this in&tance you made up the proof 
of loss? A. Yes. 

Q. Can you tell us why that departure from the 
30 ordinary practice? A. Yes; Mr. Kling of the 

A'djustment Bureau said said that he did not car e 
to take sides. because at times he gets adjustment s 
of llosses from the Pittsburgh Underwriters and 
he didn't want to take a stand on it. 

to 

Q. Then there was a good deal of talk abou t 
there having been a cancellartion at that time, was 
there not? A. Yes, it was some time after the 
fire. 

Q. Quite a while after the fire? A. Sir? 
Q. Quite a time after the fire? A. Yes, be-

cause at the time of the fire we didn't know any 
question about the status of the PittJ;burgh 
Underwriters. 
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<i. 1Yasn't the question raised almost imme-
diately? A. No, sir. 

Q. Not with you? '\Yhom did you talk with 
about the loss after the fire? vVho came to 
Ree you? A. Who came to see me? 

Q. Yes. A. I went down to the fire. I was 
10 HI the day of the fire and didn' •t kn<?w anything 

tiN the next morning. I went down to the fire 
and met l\fr . Le Compte and Mr. Levin and Mr. 
Brooks, the contractor. 

Q. And did nlr. Levin talk to you about it? 
A. Only in a general way, as any other client 
would in a time of fire. 

Q. And did you off er to do rthis work? A. 
Yes, sir. 

Q. l\f r. Lev.in d~dn't ask you, so you volun- 20 
teered? A. He said, "Do you think I need an 
adjuster ?" I said, "You never need an adjuster 
with the Milan RoRs Agency. '\Ye g-ive them 
that service." 

Q. Oh, yPs; I see. And so you volunteered 
to do it for Mr. Levin? A. Yes. 

Q. And you had a good many conferences 
\Yith him? A. He was not even rthere at the 
time we arrived at this amount of the loss. She 

30 wa~ not or he was not. 
(). 1Vere you? A. Yes, sir. The assured 

rlidn't delegate anybody but mysellf with author-
ity to close for him. 

Q. Did you accept 'these figures! (for lMrs. 
LeYin? A. I did. 

Q. Did you talk it over with her or with 
him? A. I did not. I notified them that eve-
ning- that we bad cloRed. The loss was closed 
hefore 5.29 in 01·der for iir. filing and Mr. 40 
Rrooks to get that train and I notified them 
that evening. 
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Q. I come hack to that eighty per cent clause 
for a minute. This is simply to show that this 
is an example that you would have to do wit h 
just a 1little change in a few figures. If the 
value of the property was $45,000 the eighty per 
cent clause would reriuire $36,000 of irnmran ce. 

lO The asi:mred, " ' P will say, has $32,0000 of ac-
tual insurance and $4,000 of douihtful insuran ce. 
Now if he leaves out the doubtful insurance he 
would become a co-insurer for $4,000, wouldn 't 
he? A. He wou~d. 

Q. And he would become a co-insurer for one-
ninth of the total insurance? A. Provided tha t 
is figured out correctly. 

Q. vYelJ, have I done it right? 32, 36; 4 is 
20 one-ninth of 36? A. I will assume that vour 

figuring is correct. · 
Q. And I will put it ~o simply that you can 

carry it in your mind. A. Yes. 
Q. Am I wrong? A. No. 
Q. $4,000 is one-ninth of $36,000? A. Yes. 
Q. Now suppose there is a loss, we wi,ll say, 

of $27,000. The assured carries $3,000 and the 
other companies, where they are und :isputed , 
paving $24,000; is that right? A. Yes. 

30 
Q. Now it is as simple as that. N'ow if th e 

doubtful company is included, the same exampl e 
exactly, only the doubtful company would stand 
for the $4.000; that would he included. I wi41 
put it this way: If the dou'btful company were 
included the aAsured would stand to save $3,000 
and not to Jose a cent; isn't that right? A. 
Y-es. 

Q. In that issue? A. Yes. 
40 Q. In the schedule annexed to the proof of 

loss and part of the proof of loss the several . ' 
insurance companies are written. Is that your 
handwriting? A. Yes, sir. 
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Q. " "illl you look at the Pittsburgh Under-
"·riters and explain to us how it comes that the 
Pittsb urg·h Underwriters seems to be written in 
heavier ink, with a heavier hand, than the 
others? A. Because I left my fountain pen home 
tlrnt day and a little hair got in rthe pen that 10 <lay and it started to blur heavy. You notice '' 
it did here , the hair out again here. 

Q. · Xow will you tell us what you wrote be-
fore you wroit:P the Pittsburgh Underwriters on 
+hat same line? A. I had one time written the 
nmount in ~ead pencil there. 

Q. n ut there fa something in ink that is par-
tially erased. ""Ill :vou tell us what company 
you started to make? A. I don't recall having 
rnade any erasure in ink. 20 

Q. But can't you Pee thei:e is vne with your 
r~·e? A. Yes, it looks it but I don't recall it. 
Of course I cou~d have made an error; I a.!ll 
not infallible. You know as a notary I wouldn't 
nllow anything changed after I took a sworn 
affidavit . 

0. " "'hy when you made up that proof of 
loss didn 't you put in the name of the encum-
brance r and the nature of the encumbrance? A. 
Did I put the amount? 3o 

Q. Ye, . Al. Probably an over~igh~ 10n lfil'Y! 
part . 

Q. You didn't state what it is? A. Probably 
an oversight on my part. 

Q. I sn't it usual to have a proof of loss ac-
companied by an itemized estimate of the ijoss 
from a contractor? A. It is in most instances. 
I didn't think it necessary in this case. I had 
not been employerl by them. 40 
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Q. If you knew that this policy was question-
ed wouldn't that have a ,tendency to make you 
more careful rat her than less careful? A. You 
would ordinarily think so. 

Q. You search your memory. Didn't you 
think that yon did realize that under rthe eighty 

lO per cent clause it didn't make much differenre 
whether or not you put the Pittsburgh in? A. 
I did not. The amount of the loss and the 
vaque of the property was arrived at without 
taking into consideratlon the amount of the in-
suranee. -nr e arrived at the amount of loss, 
then the two contractors went at the buildin~ 
to get the sound value less depreciation, and 
they finally agreed on $4-5,000, and the apprais-

20 ers and Mr . Kling, who represented every com-
pany except the Pittsburgh Underwriters, and 
}fr. Kling and I finally agreed on figures, and 
I on behalf of M:rs. Levin and Mr. Kling on 
heha'lf of the other underwriters, stated in . that 
proof of loss. 

Q. You said that was all stated in the proof 
of loss? A. No, I said we agreed on the figure~ 
as those figures stated in the proof of loss. 

Q. "ras there a chattel mortgage on this prop -
Bo erty? A. I found out that there was. 

Q. Did you state that in the proofs of loss? 
A. The premises covering the contents are all 
aware of it and adjusted rtheir loss without anv 
qualifi-ration. It was written in my company 
office. Ann I will Ray right here that I founrl 
out then for the first time that irt was customary 
in maldng any 1loans on hotels to include the 
chattels in order that in the event of foreelos-
ure the mortgagee would have something to 

40 run the hotel with. And they were both made 
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and recorde d and ·went in the same day. The 
search in the Clerk's Office disclosed it. 

Q. That both the chattel mortgage and the 
real estate mortgage? A. Yes. The chattel 
mortgage was only given to help secure the first 

-, 

mortgage . 
10 Q. X ow you have been in this business a long 

while, haven't you? A. Twenty.,:fi.ve or six years. 
Q. When the companies consider a 1loss they 

consider two things, the moral risk and the 
p1·opel'ty risk, don't ,they? A. The moral risk 
and the physical. 

Q. The moral risk and the physical, yes. The 
question of whether or not there is a chattel 
mortgage on the property is a question that is 
<'on~iclered in consider;ng the moral risk, isn't 20 
it? A. In most instances it would depend upon 
whether it was made, the lien was on the chat-
tels, at the time of the purchase. In other 
words, often insurance companies where a chat-
tel mortgag e is made on the purchase, they often 
m·e incJine d to write the insurance because that 
r1mm't show that the assured is running a losing 
busines s. 

Q. Isn',t the fact of the existence of a chatt0l 
mortgage one of those facts which ought to be 
disclosed in a proof of loss? A. It would where 
the compa nies are covering under the things 
that are chattels. 

Q. -n1hy not in other cases? A. I would think 
it irrelevant. 

Q. '\Vell, that $15,000 that was on the prop-
rrty wa~ partly evidenced by chattel mortgage 
and partly was real estaJte mortgage, I under-

bO 

. tand? A. The chattel mortgage was a separate 40 
mortgage. 
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Q. I know, but it secured the same debt? A. 
It secured it but I knew none ot that unti'l 
afterwards. 

Q. A'fterward when? A. I k~ew none of that 
until the proofs of loss had been filed. 

Q. You mean to say that Mrs. Levin conceal-
JO ed that fact from you? A. Mrs. Levin didn't 

conceal it. Mrs. Levin said she didn't kno" 
how the mortgage read; and I went down tv 
Jersey City and called on Mr. Altschuler and 
he said that he took over a building and loan 
mortgage. The building and loan held a mort-
gage when l\1r. and Mrs. Altschuler owned the 
property. Mr. and Mrs. Altschuler sold it to 
Mrs. Levin. I can readily understand wby thP 

20 owner would not be entirely familiar with that 
procedure, as a mortgage man, in addition to 
my insurance know ledge. 

Q. \Y·hat is the clause in the pdlicy about the 
chattel mortgage provision, can you tell us? A. 
I couldn't read it off-hand and nobody else 
could read the whole printed conditions of thr 
policy. I,t was not concealed from your com-
pany. Your company covered the building·. 

Q. Whom did you shake your hand at? A. 
80 I didn't shake it at anybody. Please don't in· 

sult me. My character will stand investigatio n. 
Q. As an insurance man don't you consid er 

the existence of a chattel mo~tgage a very seriou s 
matter in considering the validity of a ri sk? 
A. You mean moral? 

Q. Yes. A. In some instances I would. 
Q. A1nd it is universally so considered, isn't it? 

A. Yes, I ~ieve it is. Th e companies coverin g 

40 contents of that where a chattel mortgage would 
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apply have paid that loss. 
Q. Wlhat? A. The companies covering con-

tents of t hat where the chattel mortgage would 
apply or cover paid that losss. 

Q. The:v were represented ·by you? A. Yes. 
Not in that adjustment they were not. Mr. 

!O Kling represented the companies in the adjust-
ment of the loss. 

Q. But your c.om'.Pal'lies, thoug 1h, woul 'd lbei 
larely influenced by your recommendation, would-
n't they ? Haven't you great influence wth your 
companies? A. I don't want -to appear to be 
conceited. . I don't know, as a matter of fact. 

Q. I understand. A. I don't know whether I 
have or not. I would have to try them out. 

Q. But you have influence with your com- 20 
panies, haven't you, or you wouldn't be their 
agent? A. Morally, I have influence. 

Q. And you represented this company that 
rovered t he insurance? A. Companies. 

Q. f1om panies that covered the personal prop-
erty, fire companies, and you also represented 
::\f rs. Levin? A. I represented Mrs. Levin in th~ 
adjust ment of the losses. 

Q. Now willl you tell me if there is any other 
explanation than you have given why it was not SJ 
put in there, a mortgage held by Mrs. Altschuler, 
or a mort gage recorded -- A. I honestly have 
no other than I answered before. It probably 
was an oversight. Your Honor, I have stated 
that I did not know at first, after completing 
them, tha t there was a chattel mortgage. 

By TH E COURT: 

Q. Well , this proof of loss of course included 40 
the companies th a t covered the contents? A. 
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That proof of •loss is an exact copy of the 
others filed by }frs. Levin with the other com-
panies. 

Q. Yes, but I mean among the policies listed 
here is .the policy covering the contents? A. 

10 Yes, every one of them. It shows in under thr 
second item, second column, whethe -r they covel' 
building or contents. They are all supposed to 
be alike, the proofs of 1.oss are. 

Q. Let me ask you. You have testified that 
the total amount of irnmrance was $36.500? .A. 
Yes, sir. 

Q. That included $5,000 on the contents? A. 
No, sir. 

Q. It didn't? A. No, sir. There was $5,500 
20 on the contents with a sound value shown at 

the time of $10,000. $5,500 contents, with a 
sound va!lue of the contents shown to be $10, 
000. 

Q. Well, am I correct when I say that thr 
to-tal amount of all these policies is $36,500? 
( The witness explains to the court at side bar.) 

Q. -nrell, then, what is the total amount inclu d· 
ing the insurance on the contents? A. $42,00 0. 

Q. That is correct, is it? A. On the buil d· 
30 ing and contents. 

BY MR. BOARDMAN : 

Q. Those facts were not given, that this $15.-
000 was secured by two mortgages, one real Nl· 
tate mortgage and one chattel mortgage? That 
information was not given to the Pittsburg h 
Underwriters, was it? A. The Pittsburgh Un· 
derwriters? 

40 Q. Yes. A. Only the information in this proo f 
of los as far as I am ~nvare. 
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Q. Is it in ·there anywhere'? A. No, sir. 
Q. Now it was not because you didn't know 

about the cha:ttel mortgage that you didn't say 
that $15,000 was secured by a real estate mort-
gage? That is not the reason, is it? A. No, 
sir ; there is no attempt at concealment of any 
of the facts. 

Q. And wouldn't H he natural to put in where 
is says right there, where your attention is 
caliled to it with a particular line it says "•State . ' ' the nature and amount of •encumbrances at 
time of fire," and you put in $15,000-''State 
the nature"~you were . a notary public as well 
as other things? A. Yes, sir. 

10 

Q. The nature of it; there is no attempt to 
state the nature of it? A. The mere fact that 2 0 
I am a notary would have no bearing on -that 
part of it. 

Q. But ean you imagine why you didn't put 
in the nature of the encumbrance, when it turns 
out now that it was both a real estate and a 
chat tel mortgage? A. I cannot. 

Q. Did you learn in your investigation that 
Mrs. Altschuler is some relation to Mrs. Levin 
or Mr. Levin? A. I learned there was some :-:o distant relationship between them; just what I 
don't know. 

Q. And let me understand; these mortgages 
were originally given to whom? A. I didn't 
make a search of the premises. I understand 
tha t the Home Building and Loan Association 
of Asbury Park originally had a mortgage on 
there ·when Mrs. Altschuler owned the premises. 
I was given to understand-this is on my inves-
tigation-that Mrs. Altschuler sold the premises 40 
to Mrs. Anna Levin and the A1tschu1Jers took 
over these mortgages. 
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Q. And the Altschulers, her cousin, took over 
the mortgages? A. Took over the mortgag es a~ 
part payment. 

Q. At the same time? A. Part payment. 
Q. Therefore, when they bought the prop e1·ty. 

the condition 9f those mortgages was a matter 
IO which entered into the transaction, wouldn 't it 

be, if that is a correct understanding? A. vVell, 
in a mortgage of that kind I don't think they 
would ordinarily know that the- -

Q. I mean and see the mortgage. A. The 
Home Building Loan assigned the mortgages over 
to Mrs. Altschuler. Mr~. Levin didn't make th_e 
mortgages , as . I understand it; the Home Bu ild-
ing and Loan assigned them over. 

20 Q . Yes, but she procured her distant rela tive 
to take an assignment of the mortgages at the 
time she bought the property? A. She took it · 
back as part purchase price, she having owned 
t-he property, is what I am given to understan d. 
I didn 't search the premises, I am owly told th at. 

Q. How long had the Levins owned this Hotel 
Clarendon in Asbury Park? A. I couldn't answ er 
that question. 

Q. Well, about. How long have you been writ-
ao ing insurance for them? A. I wrote the insu r-

ance the previous October to the fire. 

40 

Q. They bought it recently? A. They didn 't 
buy the hotel through our agency. 

Q. No, but they bought it recently, didn 't 
they? A. I think they had owned it a couple of 
years, two or three years. 

Q. Two or three years? A. I think so; I am 
not positive. 
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R E-DIIlECT E ,XAMIN.ATION BY MR. CARTON: 

Q. Mr. Kling, Mr. Stansbury, was the repre-
senta tive of the General Aldjustment Bureau, was 
he not? A. Yes·, sir. 

Q. And the GeneraJl Atljustment Bureau in 
turn represented the companies outside of the 10 
Pitts burgh? A. Yes, sir; -that is all they do 
represent. is companies in the adjustment of 
losses. 

GE ORGE R. DAVIES, sworn for plaintiff. 

DIR ECT EXAMINATION BY MR. CARTON: 

Q. Mr. Davies, you represent the Pittsburgh 2o 
Undel'writers? A. I do. I am the executive 
head. 

Q. I show you a letter. 
ten by you to Mrs. Levin? 

Q. Did you write this 

vV\as that letter writ-
A. It was. 
letter? A. I did. 

MR. CARTON: I wish to offer it. 
MR. BOARDMAN: No objection. 
(Letter marked Exhibiit P-4.) 

CROSS EXAMINATION BY MR. BO.ARDMAN : 80 
Q. Wlhat is •the Pittsburgh Underwriters? A. 

The Pittsburgh Underwriters is an association 
of four companies issuing a policy of insurance 
underwritten by the assets of four companies, 
namely, the Allemania Fire ~nsurance, the Nati-
onal Ben Franklin and other companies named 
heretofore. 

PLAINTIFF RESTS. 40 
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l\1tOTION FOR NON-SUIT. 

l\IR. B0ARDl\L\. T : :May it please the court, 
I move for a non-suit upon the following 
grounds: 

1. That it now apears from the evidence 
that l\fr. Le Compte at the time he wrote 
the policy was acting as agent for both 
parties, for Mrs. Levin and the Pittsb urgh 
Underwriters. 

2. That the policy of insurance contains 
a provision requiring that "If fire occur, 
the insured shall give immedia :te noti ce of 
any loss thereby in writing to the compa l'f'; 
that admittedly no notice was given to the 
company immediately. 

3. That no proof of loss was filed within 
sixty days of the fire. 

4. That the proofs of loss do not comply 
with the requirements either of the for m or 
with the requirements of the policy. It is 
required that the proof of loss shall show 
"the cash value of each item tJherein, the 
am 1ount of loss thereon, all encumbran ces 
thereon, all other insurance, whether valid 
or not, covering any of the said property. " 

5. That the proofs of loss are defec,tive in 
fai 1ling to disclose the existence of the Ohio 
Farmers' pdlicy, which their own witn ess 
testified was in existence, and in failing to 
disclose t'he nature of the encumbrance. The 
only information given was that the encum· 
brance was $15,000. The nature of the en-
cumbrance now turns out to have been a 
bond, secured by both a real estate mor t-
gage and a chattel mortgage, and it appea r-
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ing that the existence of a chattel mortgage 
is always a matter of vital importance in 
the question of moral risk and a matter 
which the insurer had the right to be in-
formed. 

6. The plaintiff affirma:tively appears to 10 have sworn falsely in filing the inf orma ·tion 
in respec.t -to the nature of the encumbrances. 
The last proof that we have is that within 
two or three years before, when Ainna Levin 
bought the property, her distant relative or 
representative, 11\Irs. Altschuler, bought the 
encumbrances, and that the relieving of the 
seller of the encumbrances was part of the 
transaction. Therefore it appears affirma-
tively that •the matter must have been in the 20 
mind of the assured at the time she made 
her proof of -loss. 

7. We respectfully submit that there is 
no basis for damage~ shown; that there are 
no damages uncompensated for. The proof 
of loss, which is binding on .the plaintiff, 
although in evidence in her behalf, states 
the sound va!lue at $45,000. Mr. Le Compte, 
the witness called by the plaintiff !testified that 30 
the huilding was about half destroyed. That 
would make tihe damage a!bout $22,500, and 
they have received, according to the plain-
tiff's •testimony, $27,000. Therefore, there 
iR no damage remaining unaccounted for. 

Now those are the points, and I will turn 
to my argument. 

( Mr. Boardman argues and Mr. Carton 
replies.) 

MR. BOARDMAN : I a1Jso make a motion for 4 ') 
non-suit on the ground that it affirmatively 
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appears tha •t the policy was cancelled and 
notice was given of its cancellation. 

And further that it appers affirmative ly 
that the policy was cancelled ,by the home 
office and the policy of the Ohio Farme rs 
was substituted for it by Mr. Le Compte, 

lO who was the agent of the assured for the 
purpose of writing insurance nnd procurin g" 
new insurance. That appears a:ffirmativ~t \'. 

20 

THE COURT: I wiJll deny your motio n, 
!1r. Boardman. I think that this is a jury 
question. 

( Objecti-On noted for defend~nts as groun d 
of appeal.) 

DEFENDANTSJ TESTIMONY : 

GEORGE R. DAVIES, sworn for defendants. 

DIRECT EXAMINATION RY MR. BOARDMAN: 

Q.· Mr. Davies, you are the executive head of 
the Pittsburgh Underwrjters? A. Yes, sir. 

Q. And you told us that was an organization 30 of' four companies, which organization carries on 
an independent insurance business? A. I state d 
an association rather than an organization; prac-
tically a department of four companies which 
are a corporation. 

Q. T\'nat is the territory in whieh Mr. Le 
Compte is authorized to write policies? 

MR. CARTON: I object to that, your Honor , 
I don't think that makes any difference. 

!O There is no limitattion of his agency accord-
ing to the policy and according to the proofs 
which appear in this case. 
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MR. BOARDMAN : I won't press the ques-
tion if we can get the certificate. 

Q. He had a certificate, did he? A. He did. 
Q. And his agency was defined in that certif-

ira te ? A. It was. 
Q. I wil[ ask, is Asbury Park in the Lakewood 10 

distr ict? A. It is not. 
Q. (Jenerally speaking, is Asbury Park as de-

sirab le a locality to write insurance in as Lake-
wood? A. It was not, so far as we were con-
cerned beeause we bad cancelled it due to ithe ' fact that we had a very excessive loss ratio. 

Q. T\7hen did you first hear of this policy that 
has been marked in evidenee P-1? A. When did 
I first hear of the policy being issued? 

20 Q. Yes. A. Oh, around rubout July 1, 1922. 
Q. Did it come to your attention? A. It came 

to the attention of onr assistant manager. 
Q. T\' hat was done? A. On July 3rd the fol-

lowing telegram was sent to l\:f r. Ernes,t Le 
Com-pte, 313 Second Street, Lakewood, New Jer-
sey, dated ,July 3rd: "Oancel quickly 0330175 
and 76. Asburyl ·Park !proih!iJbited; 1teMitory11. 
(signed) Pittsburgh Underwriters." 

Q. Have you a copy of that telegram? A. I 30 
have. 

MR BOARDMAN: I offer it in evidence. 
THE WlTNESS: I ali;;o have a copy of the 

confirmation 'by letter if you want it. 
MR. CARTON: I object to this r:opy, your 

Honor. 
MR. BOARDMAN: I haven't the original. 

Do you want u~ to prove by Mir. Le Compte 
MR. CARTON: I surely object to the copy. 40 

that we haven't got that copy? 
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l\fR. BOARDMAN: ,Yell, I insist on it for 
this reaimn. Mr. Carton , with extrem e cau-
tion has called for it. (Reads ) : "You are 
hereby notified and authorized to produc e on 
the trial of the a;bove-entitled act~on the orig-
inals and copies of any and all corres pond-
ence passing between Ernes t L~ ,f'om ptf\ 
Lakewood, New Jersey, and the defend ants, 
etc." 

In responding to that, I say I haven' t the 
original. It went to a man who is no longer 
our agent, we have no control over it, and 
off er this from our files. 

)fR. ('ARTON: The effect of serv:ing notice 
to produce, if it is not admissible in any 
other way, that does not make it admis sible. 
Because I ask for papers does not make 
them admissible. 

THE COURT: No, I -am sure of that. I 
think there is objection to this telegra m, 
the copy, based upon the ground that i t is 
a copy of the telegram--

MR. CARTON: Yes, your Honor. 
THE COURT: I shall sustain the object ion. 

The witness certainly can testifv as •to the 
fact that a telegram was sent and what the 
rontents of the telegram were. 

Q. The contents of the telegram .that you have, 

you know that was sent on July 3rd? A:. It 
was. 

Q. "1ls that folllowed up by a letter? A. It 
was. 

Q. Have you a copy of that letter? A. I have, 
dated July 3rd , addressed to Mr. Le Compte, 40 the same as the telegram. It reads--
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. Mn. CARTON: Objected to. 
TH E COURT: Do you call -for the produc-

tion of the letter? 
MR. BOARDMAN : He is not a party to 

the sui•t. 
THE COURT: Mr. Le Compte is not a 

par ty? 
MR. BOARDMAN: Not a party. I will put 

Mr. Le Compte on. (To Mr. Le Compte): 
& ve you the orginal of t hat, Mr. Le Comp-
te, the letter following the telegram? 

MR. LE C0MPTE: I am not sure. (Pro-
duces letter) . 

Q. Is this the original of that letter ( Letter 
shown witness) ? A·. It is. 

MR. BOARDMAN : I offer the original of 
the letter in evidence. 

MR. CARTON : Mlay I see it, l\f r. Board-
man? 

l\fR. BOARDMAN: Yes. 
(]f.r. f'arton ex·am:ines letter.) 
MR. CARTON : NO objection. 
(Letter marked Exhibit D'-1.) 

A. Do you want me to read i,t? 
Q. Yes.. A. This letter is dated July 3, 1922, 

addres sed to Mr. Ernest E. La Compte, 313 
Second Street Lakewood, N. J. ( Reads letter) . 

Q. Did you follow that up with other let ,ters 
with similar instructions? A. We did. 

Q. Can you give us the dates? A. Yes. 
Q. Give us the dates when you wrote to Mr. 

Le Com-p,te concerning this. A. Am I permitted 
to read the letters? 

JO 

20 

40 
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MR. CARTON: You haven't 1been asked that. 

Q. Just give us the dates. A. July 31, that 
was followed up, 1922, August 23, 1922; October 
7, 1922, October 27, 1922; on which date we also 
wrote our special agent, John A. Lance , of 

10 Reading, Pennsylvania, who covered this ter ri-
tory, in reference to the cancellation. Mr. La nce 

MR. CARTON: I object. There is no ques-
tion. 

Q. Don't volunteer. A. We then folilowed up 
the letter again on December 14_, 1922. So that 
we were after him contjnually up until that time. 

20 The fire occurred December 21, 1922. 
Q. Was any notice in writing ever given to 

the company immediately upo~ this loss? A. 
You are speaki_ng of this in Decem'ber? 

Q. Yes. A. There was not, either in writi ng 
or otherwise, excepting the purported proofs of 
loss. 

Q. And thev came in- A. Some time in 
the fore part of March, 1923. I think it was 
about :March 3rd, from memory. 

30 Q. I suppose this wdll show it, M·arc •h 2nd? 
(Paper shown witness.) A. M·arch 2nd. 

Q. Did the company partieipate in the adju st-
ment? A. We did not. 

Q. You have had experience in fire insurance , 
I take it? A. I have. 

Q. Will you telJI us what difference between 
the amount of recovery lby including ,the Pitt s-
burgh Underwriters and ,the non-including of 

40 the Pittsburgh it would make, provided that the 
Pittsburgh Underwriters' policy was eventuall y 
disallowed? A. If you will allow me to have the 
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proof of loss which is admi ·tted in evidence, I 
will give you the exa ct figures in a second. 

(Paper produced to witness.) 

A. The assured collected on the building which 
our policy ori,gina1'ly covered , $2'6,787.51. Had 

10 not the Pitt sburgh Underwriters ' policy 1been in-
cluded, they would have been co-insurers to the 
extent of $4,500 and the amount of loss which 
would have been paid the assured would have 
been $27,158.69; or , in other words, she would 
only have been penalized $3-17.18 ·by not includ-
ing our policy; and by in~h1ding it they have 
made a claim on us ,for $4,251.99. 

Q. Now if, instead of citing the other loss , or 
$31,000, was it , or $30,00-0? A. $31,039.50 is what 20 
the;v cla im was t he loss on th e building. 

Q. If that loss had been tucked up to $36,000, 
then the eigh ty per cent clau se would not have 
worked? A. ,v ould not have applied. 

Q. And they would not have stood to lose a 
cent in that event in putting in ,the Pi t tsburgh 
Underwriters? A. They woulld not. 

Q. The figures tha t are pu t in t he proofs of 
loss-and you have heard the testimony of how 30 thi1s proof of loss was made out-are not the 
original claims of the assured but the corrected 
claims after an adjus t ment had been arrived at 
in this case, we will say, with the other compa-
nieR is that right? 

MR. CARTON: Objected to a:s charac teriz-
ing wha t proofs of loss genera l!ly contain. 

MR. BOARDMAN: A\Jl righ t . I think it .is 
already in the tes timony , Mr. Carton. 

40 
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CROSS E ·XAMIN ATION BY MR. CARTON : 

Q. You are the executive head of these four 
companies, are you? A. Of the Piittsburgh Un-
derwriters Dlepartmen t. 

Q. "\i\7bich is made up of these four companies? 
l O A. It is. 

Q. And how long have you been acting in that 
capacity? A. As the executive head? 

Q~ Yes. A~ F.our,tee-n years February 1fin1t, 
la'st. 

Q. And still acting? A. I am. 
Q. How long had :Mr. Le Compte 'been your 

representative or agent? A. Well, for several 
year~; I can't recall exactly. 

20 Q. Several years prior to 1922? A. ,several 
.venrs prior to 1922. 

Q. And had he written considerable insuran re 
for you in his territory? A. Wiell, it was a fair 
amount of business. 

Q. As agent for these companies, for your com-
pany? A. Yes. 

Q. You say" he is not your agent now? A. He 
is not. 

Q. Since wha-t time? A. He has not been our 
BO agent since--I think it was rSeptember, 1922, 

when he was ~mspended. 
Q. vVnen? A1

• -September, 1922, when he was 
suspended. 

Q. "Wlhat do, you mean, suspended? A. Re-
fJ uested to cease writjng any further po1icie8, 
cease writing, ,binding or renewal, any more in• 
surance for our account. 

Q. Why was he suspended? A. Well, there 
40 were severa.& rea;sons. At that time we had 

some trou'h]e in connection with remittances. 
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Q. What do you mean by trouble? A. In 
rollection of balances. 

Q. You mean he didn't make his monthly re-
turn to you? A. Oh, he made his monthly re. 
turns, but the payments were not coming in in 
a satisfactory way. 

Q. Had you had that 
192~? A. I don't rerall 
at a 11, no. 

10 trouble before July 1, 
of any prior to 1922 

Q. ,ven, you say you suspended him some time 
in September, 1922? A. I think Septem ?ber was 
the first suspension. 

Q. "7las the first time you ever had any trou1h1e 
wHh him? A. I ,think it was, from memory; I 
,Yonildn't say absoluteJ:v sure. 

Q. Was that the reason that you instructed him 20 
to canrel these policies you refer to, because he 
didn't make remittances? A. Well, of course, 
we also had in mind that his carrying out of 
our instructions on this cancellation was not 
entirP l:V sa tisfartory. 

Q. He didn't carry out your instructions satis• 
factorily jn cancelling this pdlicy? A. "\Ve had 
ordered the policy cancellled, as I stated before 
in the te. timony a while ago, July 3rd, and we so 
hadn't yet succeeded in securing the policy; it 
had not been returned. 

Q. You wrote him on all these various dates 
from July 3rd to Septem 'ber 14th? A. Yes, sir; 
we did. 

Q. And still vou couldn't get him to cancel 
it? A. I didn't s-ay we couldn't get him to 
ranrel it. We had not succeeded in getting the 
cancelled policy in to complete our records. 

Q. Did you want tbe cancelled policy in? A. to 
,ve surely did. 
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Q. Why? A. Because we wanted to be sure 
beyond peradventure of question that there 1s 
no possible likelihood or chance of ever being 
a suit brought under it. 

Q. You want to be sur -e the policy is in your 

10 
possession and there is no po~sibility or like-
lihood of suit? A. That is the only sure way 
we can have of placing ourselves in a position so 
that no suit willl ever be bronght under our 
policy. 

Q. Wlha·t practice do you require of your 
agents in canceling policies? A. '\iVell, what do 
you mean by that? 

Q. Don't you know what I mean by the ques-
tion? A. No. 

2n Q. What is the practice that you impo~e 
upon your agents as to their method of cancel-
ling your policies? A. "Then we write an agent 
for the cancellation of a policy, it matters not 
to us whether that agent gives immediate notice 
in writing to the assured of the cancellation of 
that policy or ·he goes to the assured and securPs 
the policy right from the assured. 

Q. Rut you appreciate you haven't answered 

30 my question at all? A. I don't appreciate any-
thing of the sort. I thought you asked me what 
we e:xipected the agent to do. We expect him 
to get in our policy. 
Q. "T'hat lour requirements are. A. Our re-
qufrements are for him to cary out our instruc-
tions. 

Q. What your requirements are. A. Our re-
structions were to cancel that policy. 

Q. But you left it to him to cancel it any way ,o he pleased? A. It matters not to us how he 
gets that policy in, so it is cancelled, how he 
carries out our instructions. 
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Q. Hut he never did satisfy you that he pro-
perly cancelled this policy, did he? A:. We have 
every reason to believe that he did order the 
policy cancelled. 

Q. Answer the question, please. 

( Question repeated. ) 

A. We never suceeded in getting the policy in. 
Q. You haven't answered my question yet. A. 

1Vell, if you want me to answer yes or no, of 
rourse I will say yes. 

Q. Yes what, that he had cancelled it accord-
ing to your satisfaction? A·. v\~ell, sir, Mr. Car-
ton, if you were handling a thousand policies 

10 

per day going in and out, and having to make 
cancellations going in and out, I don't think that 20 
yon would continne 1:o do business unless your 
records were complete. 

Q. You have a regular method in your office 
as to the manner in which you desire to have 
,vour policies eancelled, haven't you? A!. As to 
the manner? 

Q. Yes. A. I told you before--
Q. Have you or haven't you? A. We haven't 

any particular manner. 
Q. Do you rprov:ide a notice for the agent to SO 

use for that punpose? A. Do we provide a no-
tice? 

Q. Yes. A. Not necessarily so. 
Q. 'Yell, you do, don't you? A. No, some-

times we wtill, if they want to send out a regis-
tered letter and authorize cancella:tion, we will 
give them blanks for that. 

Q. Isn't it the practice of all reputable com-
panies to have a form of notice to send to the 40 
owner and mortgagee, :five days' notice? A. No, 
only when it is a registered letter. 
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Q. Isn't that the method you pursue? A. No, 
not once in a hundred times, I wil1 venture to 
say. 

Q. You risk this careless method of account, 
do you? A. If you were familliar with the home 
office of the insurance company you would 1 O not consider it a careless method. 

Q. You consider it such, don't you? A. vVben 
we haven't secured immediately--

Q. You consider it a careless method, don't 
you? Now be fair and answer the que81tion. A. 
I want to be fair, but I don't want you to put 
words in my mouth which are not there. 

Q. You only answer the questions. A. '"Tie 

were after that policy, of course, and kept after 
~O that, right after Mr. Le Comp•te to send H in. 

Q. ,ven, don't you infer by that that he had 
taken care of it satisfactorily to your view? A. 
He could have ta~rnn care of it and relieved n:-; 
of liability and yet we would not be satisfte<l 
until \Ye had the policy in our possession. 

Q. There is a regular and approved method or 
manner of cancelling policies, i.s· there not, under 
the policy? A. Why, no, not in the policy. 
If you want to cancel it by registered letter, 38 give a man notice in writing--

Q. D'on't you furnish your a:gents with a form 
notice to send to the owner or mortgagee? A. 
In some cases. 

Q. You don't in aJil cases? A. No; we don't 
by any manner of means. 

Q. You had this policy Exh.tbit P-1 printed 
with Le Compte's name on, didn't you? A. We 
did. 

40 Q. And sent it to him? A. Yes. 
Q. AiS your a~ent? A. We did. 
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Q. A'nd you furnished him with supplies, didn't 
you? A. W,e did. 

Q. Among those supplies was a form of no-
tice which he was to send out to the mortga.gee 
or owner? A. The chances are that there was 
not. 

Q. " ~as there or not? A. Very seldom do we 
ever send out registered letter notices of ca11cel-
lation to our agents, due to the fact that we do 
not want to encourage cancellations in that way, 
and therefore we very seldom send them out, ex-
cepting when he requests it. That is what you 
want? 

Q. Wha,t do you instruct your .agent to do? 
A. """e instruct him, as I stated in this letter, 
"Please cancel that policy and quickly." 

Q. And let him use his own judgment as to 
how it should he done; is that right? A. As 
long as he is our agent, we recognize him as 
having sufficient knowledge how to cancel a 
policy. 

Q. And when you found out by writing him 
for months instructing him to cancel this policy, 

10 

20 

did you have any doubt whether be knew of the 
,proper way to cancel it or not? A. We didn't bO 
receive any information from him. 

Q. Did he ever send you back any evidence 
that he had canc01led the policy, but a receipt 
or notice or registered letter or return of the 
poliry or anything of that sort? A. He had not. 

Q. "Thy didn't you then instruct him how to 
cancel it? A. We did instruct him on December 
14, 19:>?.. the 1ettc:>r which I referred to you as 
being the [ast letter written him. 

Q. ·Seven days before the fire? A. ,Seven days 40 
before the fire. We didn't have a chance to 



104 

George R. Davies (for Deft.)-Oross. 

follow out what we were going to do, that unless 
he sent in that policy, we would immediately 
notify the assured by registered 1Jetter, which 
follows that day. ,Ve can't go over his head 
and notify the assured of the cancellation of a 
policy. It naturally would have gotten him in 

~O wrong with his client, and therefore we hesi-
tated about doing that in this case, which is 
customary. 

Q. My dear sir, this man was not your agent 
at that time; he had been suspended. A. He 
was only suspended. Hie was our agent in a 
sense. He could not renew, bind--

Q. In what sense was he your agent? A. He 
was our agent except that he could not bind or 

20 renew any more business. 
Q. For every other purpose he was your agent 

yet? A. He was our agent so far as he was 
concerned. He was only suspended. 

Q. Did you susipend him more than once? A. 
I don't believe that suspension was ever :Ufted, 
from memory. 

Q. Did you :finally expel him? A. No, we did-
n't expel him. 

Q. How do you get rid of an agent when you 
80 are through business with him? A. Simply close 

the agency up and not renew his license at the 
end of the current year. 

Q. Did you do that with respect to Le Comp-
te? A. We did. VVe didn't renew his license, 
and I am not sure in New Jersey whether it is 
January, Felbruary or M-arch 1st. It is different 
in almost every state. 

Q. When was it you didn't renew his li· 
4 ,, cense? A. Well, the end of the year in which 

licenses were necessary for the new year, what-
ever month that would be; I don't know. 
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Q. With relation to 1921, 1922 or 1923? A. 
Oh, well, that would be the fore part of the year 
1923. 

Q. The fore part of the year 1923? A. Yes. 
Q. That was after the dispute arose with re-

gard to the loss under this policy, wasn't it? 
10 A. After the dispute? 

Q. Y.es. A. The :fire occurred Decem,ber 21, 
1922. 

Q. Yes, and you knew that there was a claim 
being made on you at that time, didn't you? A. 
,Ye did not. 

Q. Didn't you take up with Le Compte after 
the fire the ·policy, whether he had ac,tually "lln-
celled the policy or not? A. Well, we may 
have done that. 2 0 

Q. You usually get very busy when there is 
a fire, don't you? A. Wait a moment now. 
YVe may have taken that up with ~r. Le Compte; 
in fact, we were talking about that letter of De-
cember 14th, which shows that we did that; and 
then we received a letter-I remember now-
when we wrote that letter of the 14th to ·Mr. Le 
rompte in which we notified him that unless he 
sent that policy in without any further delay 30 
that we would notify the assured. He replied 
to that letter. 

Q. I haven't asked you what he replied. A. 
I am going ito answer your question if you want 
it answered. 

Q. J haven't asked you that. A. But you 
wanted to get me to ,answer as to whether we 
wrote Mr. Le Compte after the fire, didn't you? 

Q. Yes. A. If you want me to answer it, I 
will answer it in my own way. 40 

Q. Did you write him after the fire? A. Com-
p1eting tha,t answer w•hich I was just going 
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Q. No, I am not going to let you complete it 
because it is not responsive. A. ,v:en, it is con-
firma;tory, at least, right in with that. He wrote 
us a letter--

Q. Did you w:r-i,te him after the fire? A. We 

10 certainly did. 
Q. I show you this notice. You are fami 1lfar 

wjth this form of notice, are you not? A. Well, 
I want to stat ..... e--

Q. Are you or aren't you? A. I am familiar 
with cancellation notices, but I ·have never sent 
out a notice like that. That wouldn't pass · mus-
ter wHh the Pittsburgh Underwriters. 

Q. Would not? A. No. 
Q. "1rnt would pas. muster with the Pitte-

20 burgh Underwriters? A. One which we deem 
is absolutely legal in every respect. 

Q. Fireproof? A. You might say fireproof. 
Q. "ras that the o.ne that you sent to Mr. 

Le rompte to m~e? A. No, I don't know that 
we ever sent Mr. Le Compte any. 

Q. Why didn't you? A. If he ever asked for 
any, we sent them to him. If he didn't we 
didn't send them to him. 

80 Q. M:r. Davies, when you say you notified 
him to cancel this policy July 3, 1922, and when 
you had to write him for months after that until 
December, and hadn't got a satisfactory result, 
why didn' t you instruct him and send him one 
of these notices that he cowld use? A Rather 
th"<ln do that we would have written direct to 
the assured and sent a registered cancellation 
notice to the assured. 

Q. Don't you know i,t is the regular practice, 
4 0 at least in this district, for the agent to send 

these notices of cancellation to the insured? A. 
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I want to let you know this: that I have not-
and I am the executive head of the Pittsburgh 
Unde1·writers, I am a member of the firm of 
Davies & •Mother, and we do $250,000 a year in 
premiums, and we never send a specific notice 
out to an assured that policies are to be cancelled 
unlless H is absolutely impossible to replace that 10 
insurance. 

Q. Even though you are instructed by your 
company to cancel a policy? A. Absolutely. 

Q. You don't send out a notice to the insured? 
A. Absolutely not. 

Q. Do you know the practice prevailing in 
this section? A. I ought to. 

Q. "r ell, you ought to because you instruct(}4 
Mr. Le Com.pte to cancel th is policy? A. v\"e 

20 did. 
Q. But you don't understand that •that prac-

tice ·would suggest that he should send them :t: 
w1 i tten notice and get a regis:tered mail so 
you had some return back from this assured 
~o as to know that he had got a notice of it? 
A. There was no necessity for it at all. 

Q. How do you know that a policy is cancel-
led if you don't get something ·back from the 
assured? A. How do we know it is cancelled? 

Q. Yes, to your satisfaction. A. That is the 
reason we kept up following up our firSit telegram 
an<l letter because we wanted to get the :policy 
in from the assured, 1beyond peradventure of 
question. 

Q. Suppose you can't get your policy in; how 
oo yon know whether it has been cancelled, 
whether the agent has carried out his instruc-
tions or not, unless you get the policy 'back from 
the as~ure<l? A. When it comes down to that 

80 

40 
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point, we either secure a registered letter notice 
of cancellation or a lost policy receipt, signed 
by all parties in interest. 
· Q. · And that is the regular way, isn 't it ? A. 
Sure) when you can 't get the policy. 

10 Q. Y'ou didn 't do that in this instance, did 
you? A. 1Ve didn't have time when we made 
up our minds to hand 1le it that way. 

20 

30 

40 

Q. When did you make up your mind to han-
dle it in that way? A. December 14, 1922. 

Adjourned til 'l June 29, 1926, at 10 :0-0 A. M. 

Freehold , N. J., June 29, 1926. 

Trial of the cause resumed at 10 :00 A. M. 

. THE COURT: On application of the plain-
tiff and after hearing counsel, the court has 
permitted an amendment to paragraph 6 
of the complaint, so that, as amended, par-
agraph 6 shall read as follows : 

"On February 28, 1923, plaintiff furnished 
defendants with proof of her loss and inter -
est in said property and otherwise duly per-
formed all the conditions in said policy on 
her part except the provision of the polic y 
which reads: 'If fire occur •the assured shall 
give immediate notice of any loss thereby 
in writing to the company', and the pro-
v1s1on therein providing for the furnishing 
of the defendants wth a sworn statement 
of the loss within 8/ix.ty days after the date 
of the fire. These provisions of the policy 
were waived by the defendants." 

And on ·behalf of the defendants an answer 
to the amendment is premitted which deni€i3 
the statements in paragraph 6 as amended. 
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GEORGE R. DA VIES, Resumed for Defendants. 

BY MR. C ARTON : 

Q. Mlr. Davies, I think when we adjourned 
Friday evening we were asking you abou t efforts 
you had made to have Mr. Le Compte cancel 
this policy, and I think you Raid that on Decem- lO 
her 14th you had then determined upon some 
other method of effect ing the cancelQation of this 
policy; is t ha t so? A. That is true. 

Q. A'nd what was the method tha t you had 
decided to undertake at that t ime? A. I have 
got a lett er here if you want me to read it. 

Q. No, I haven't asked you that A. We wrote 
him at tha t time that unless the cancelled policy 
was retu rned that we would immediately ·take 20 
the matte r up direct wi th the assured. 

Q. "'n ch was on December 14th? A. Decem-
ber 14th, 1922. 

Q. And why was it necessary for you to wri t e 
him in that way? A. The mere fa.et that we had 
been endeavoring to secure that cancelled policy 
since Ju ly 3rd and had not yet secured it was 
sufficient for us to take steps by which we could 
get it in. 

Q. Has anything further been done by Mr. 3o 
Le f'ompte after the receipt of your December 
14th let ter prior to the time of the fire? A. 
Any act ion, you mean, as to the cancellation 
of the policy? 

Q. Yes, if you know . A. Well, I don't know 
that he did anything after December 14th. 

Q. Did you get any response from Mr. Le 
Compte to your Decem 1ber 14th letter? A. I 
did. 

Q. Did you in turn reply to that again? A. 
40 



110 

Georg<> R. Daries (for Deft.)-Cross. 

I don't bellieve we did. Do you want to know 
what his reply was? 

Q. I want to know what I am asking you, Mr. 
Davies. A. Oh, all right. 

Q. As far as your records state then on De-
cember 21, 1922, this policy was in force, was 

l0 it not? A. T'Ji.e oancelled policy was not in our 
possession. 

Q. \\.,..ell, you didn't have any cancelled policy, 
had you? A. The policy had been ordered can-
celled. 

Q. Welll, will you please answer my question, 
if that is not ·the fact, that, according to your 
books, on December 21st, this policy was in 
force and outstanding? A. We did not have the 
cancelled policy on December 21, 1922 at the 

i O time of the fire. 
Q. But yon are not answering my question at 

all, M.r. Davies. A. Well, I am giving you the 
facts as they exist. 

Q. No, I want an answer to my question
1 

or 
whether, according to your 'books, this policy 
was in force or was a cancelled policy on Derem· 
her 21, 1922. A. According to our records, the 
policy had 'been ordered cancelled, and many let· 

BO ters reiterating that request for cance1laUon 
That is the way the record stood. 

Q. You are too clever Mr. Davies. You know 
that is not a response to my question. A. Yon 
asked me as to how our records stood and I am 
giving you that information. 

Q. No; I didn't ask you how your records 
stood; I asked you whether your records showed 
that this was a policy in force or a cancelled 
policy on Decem'her 21st. A. And I again reply 

40 that policy had been ordered cancelled on July 
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3rd by way of letter, and that we continued 
every month to write Mr. Le Com1pte to send 
in a cancelled policy and it had not been receiv-
ed, and that is the way the record stood on De-
cember 21st. 

Q. And that you consider an angwer to my l0 
question? A. I do. 

Q. Wby was it necessary, if you considered it 
a canceHed policy, why was it necessary to take 
up this new method on December 14th? A. That 
answer i~ very simple. ~-e always continue to 
follow up everything until we have everything 
completed right in onr own office. 

Q. At least you figured there was something 
left undone to effect a cancellation of this policy, 
didn't you? A. Not to effect cancellation, no; 20 
to complete our records. 

Q. 1YeJll, what did you want done further? 
[f a policy is cancelled, isn't -that all there is 
to it? A. We want to have the record of its 
rancpllation and have the cancelled policy or 
lost policy in our possession. 

Q. vVill you te'll me what you had on your 
r~coro to show bhat thiF policy was cancelled? 
A. We had-again I will repeat-we had order-
ed that poHcy cancelled-- 3o 

Q. No-- A. It is the same ,thing. I am 
trying to give the records as they are complete. 

Q. Tell us what you put on your books, if 
you put anything on your 1books, that showed 
the cancellation of the policy. A. ~II, our 
daily report of the agent, with the correspond-
ence in connec-t.ion with the transaction, showing 
the letter or telegram of cancellation and the 
follow-up letters in connection with that tele- 40 
gram. 
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Q. \Yell, /ti hat doesn't 1satisf y y,ou of ca:ncelliation, 
does it? A. No , as I said before, we continued 
to follow it up until December 24, 1922, showing 
that it was not entirely satjsf.actory. 

Q. You never got what you wanted, did you? 
A. We never succeeded in getting any cancelled 

10 policy or lost policy receipt, no. 
Q. Isn't one of the things you want either the 

return of the policy itself or a receipt from the 
assured or a return from a registered letter 
showing servire on the assured? Aren't those 
the things that you require, either some or all of 
those things? A1• The receipt of the return card 
and the letter--

Q. No, but are those things that I ·have just 
20 referred to, are those the things that you require 

to effect the complete cancellation? A. Well,-
Q. Are they or are they not? A. If you will 

jnst give me permission just for a moment to 
tell them why a registered letter notice is not 
sufficient it willl answer, I think, ·but I am not 
going to answer the question in the way in 
which you plaee it. 

Q. Why not? Ac. A receipt from an assured 
to a registered ~etter is by no manner of means 

SO a Ratisfactory cancellation notice. 
Q. You think not, do you? A. Well, I am 

not thinking so; I 1am telling you what the su.-
preme courts have said. 

Q. Well, you don't need to tell us what the 
supreme courts have said. What else do you 
think about it? A. A1bout what now? 

Q. Do you think the return of the policy 
would be in any way atigfactocy? A. If we 

to had the returned pdlicy that would be prima fa• 
cie evidence. 
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Q. If you had a memorandum signed by the 
assured that it had 'been cancelled, that would 
he satisfactory, wouldn't i,t? A. Absolutely not , 
unle.~s it was a lost policy receipt. 

Q. How did you treat this policy on your 
books other t han about giving out those notices? 
Dirl you consider it a policy that had been can- 10 
celled or not? A. We oonsid«red tJi,ait iit wta:s 1a pol-
icy that had been ordered cancelled and were 
awaiting its return. 

Q. nut you never got that cance'lled? A. Never 
got that cancell ed and never collected any pre-
mium for it. 

Q. TTo"' dirl ~rou cnrry it on your books with 
regard to the premium? A . The whole matter 
"'fls simply open to the register, if you are speak- 20 
ing- of the register in particular now. 

Q. V\That say? A. If you are speaking of the 
register, it was simply a memorandum made on 
the re~stPr, the date of t he policy, the policy 
numhPr, the name of the assured, the amonm 
of immranre , the rate premium and the begin-
ning and expiration. 

Q Have you had in your practice such a 
thin!! ns a. suspense file or suspense policies? A. 
vVe have a suspense file. 

Q. Wa.~ that under the suspense file? A. It 
rertainly was under the suspem::ie file. 

Q. It was not in the ranrelled file, thongh, 
was it? A. It couldn't be in the cancelled file 
until we had our records complete. 

Q. "1ie n dirl you first learn of this fire? A . 
I think it was about December 23rd. 

ao 

Q. Two rlavs after the fire? AL Someth:ing 
like that. to 

Q. How did you learn it? A. Just one min-
ute and I will tell you. Did I say December 
23rd? 
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Q. Yes. A. December 26th was the day on 
which we heard of the fire. 

Q. And how did you learn it? A. By the 
receipt of a letter addressed to us by Mr. Le 
Compte in which he inquired-

IO Q. Now, I haven't asked you that. I as'Jred 
you when you learned of it, and if you need 
tih~t letter to tell you when you learned it. I 
have no objection to your using it, but I didn't 
ask you to read the letter. A. All right; I won't 
read the letter hut I will use it then. 

Q. No, my (]Uestion has been answered , sir; 
and yon will answer my questions. A. Now 
what do you want now, ·Mr . Carton? I am try-
jng to answer them so it will be sa t isfac tory in 

20 every respect. 
Q. There is no question . What did you do 

with regaro to these letterR when you received 
notj ce on December 28th from 1M;r. Le Compte 
that there had been a loss? A. We didn 't r·e• 
~eive -any notice of loss from Mr. Le Compte, 
jn the general acceptance and use of the term. 

Q. 1I win amend m:v question and say you re-
ceived notice of the fire at that t ime; is th at a 

30 faet? A. I wouldn't say that it was no tice of 
the fire except incidentally. 

Q. Djd he mention a fire? A. He mentio ned 
a fire. 
Q. And you knew at that time that there had 

been a fire? A. I knew on December 26th , on 
receipt of this Jetter that there was a fire. 

Q. You also received notice from Mrs. Alt· 
schuler, the mortgageP , didn't you, of this fire? 
A. I believe that we did receive notice from the 

40 mortgagee. 
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Q. Do you recall when you received that? A. 
,ven, that would be considerably later. I think 
it was the latter part of January. I am not sure 
of that . 

Q. I shorw you what purports :to be a lett er 
written by you under date of Decem ·ber ~9, 

10 1922, to Mrs . Al tschuler , and ask you to look 
at that and see if t ha t will refresh your memory 
as to the da,tes when those notices came in. A. 

I think th ere is no ciuest ion but what that is 
a copy of my reply to a letter from her dated 
December 29, 1922. It wa.s earlier ;than I 
thought. 

MR. CARTON: I ask to have this marked. 
MR. BOARDMAN: Haven 't you got the let- 20 ter it self? 
MR. CARTON: No , I haven' ·t. 

( Let ter marked Exhi "bit P-5. 

Q. Did you answer when you received proofs 
of loss about this polic:v, Mr. Davies? A. I t was 
sixty-three days , I think to be exact , after the 
fire; maybe sixty-four. 

Q. And I think you have a~ready identified 
Exhibit P-4 as being your letter acknowledging 30 
receipt of the proof of loss , have you not? (Let-
ter shown wi tness .) A. Yes, this was March 20, 
1923. 

Q. Did you ever give the mor tgagee any notice 
of cancellation of this polic y ? A. Did we? 

Q. Yes. A. No, we did not. 
Q. Mr. Davies, when you found that Mr. Le 

Compte was not carrying out your ins tructions 
for the cancella t ion of t his policy and you were 
b 40 0 liged to write him several times between .July 

3rd and Decem 1ber 21st , why didn't you cause 
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the ·policy to be cancelled at once? A. In the 
first place, we didn't know that Mr. Le Compte 
was not carrying out our instructions. We knew 
that we had not received the cancelled pol icy. 

Q. Wiell, why didn't you notify the insur ed di-
i'ect that you wanted this policy cancelled ? A. 

10 We don 't do that until the last extreme, as I 
stated in my previous testimony. 

Q. A provision in the policy gives you th-e 
right to do that very thing, doesn't it~ A. Oh. 
we can cancel a policy for no reason at aU by 
giving five days' notice. 

Q. Yonr compan y never did tha it dir ectly? 
A. You mean in this case? 

Q. Yes. A. No, not from the company, except 
20 through its representative. 

30 

40 

Q. Mr. Davies, you gave some compu tation 
Friday afternoon concerning the amount of in• 
surance and the extent of a loss of a propo rtio-
nate amount to be paid by different comp anies. 
I don't recall definitely just what you did say 
in that regard. However, the loss, as I under· 
stand , in this instance was said to be some $31,• 
000; was that your recollection? 

MR. BOARDMAN: I object. It is not cross• 
examination. That is not a proper ques-
tion. 

MR. CARTON: I think it is cross-examin a-
tion, your H·onor, for this reason. I have-
n 't my notes exactly, but I remember this 
witness taking up the figures assuming that 
such and such was the case, and in t ha~ 
event there would 'be no contribution by 
their company anyway, in any event. I 
think the way he bad it figured out , that 

117 

George R. Davies (for Deft .)-O ross. 

the company would not have to pay any thing 
anyhow . I don't know wh ether he ·brought 
us in debt or not. 

A. Well, you got a Uttle wrong if you got 
that impres sion; but give me the proof of loss 
and if it is p erfectly agreeable to Mr. Boardma.n 10 
I will tell you what I said. 

MR. BOARDMAN : Go ahead. 
Q. The proo! of loss does show the loss 

'31 ,059 on the building? A. You mean the pur-
ported pro of of loss? 

Q. The purported proof of qoss, we will put 
it that way. And it also shows that the total 
amount of insurance was f36,500; t hat is in-
cluding, of course, -the Pittsburgh Underwrit-
ers? A. I see. · 20 

Q. Now if the Pit t sburgh Underwriters' policy 
was take n off, $5,000 , tha t would make t he total 
insurance $31,500? A. R,ight. 

Q. "' 1hat did you say with regard to the loss. 
assuming t hose figures to ,be correct? A. Let 
me have t-he exhibit and I will soon tell you. 
(Paper handed witness.) Well, -this is not 
the exhibit ; it is a copy of it. 

MR. BOARDMAN: I think you have it. 
(Wit ness procures paper.) 
THE WITNESS: I have it. Now what is 

your question , Mr. Carton? 

Q. I intended to ask you again if you could 
recall what your testimony was to th e effect as 
I ' recall, tha t taking the se figure s t o be true 

30 

for the pur pose of this calcula t ion , there would 
be nothi ng due on your polricy, or words to 
th<1t effect. A. No, I guess what you mean is 40 
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tihis: that had the assUJred not included our poli• 
cy of $5,000, the maximum amount whicli she 
could have collected would have been $27,158.tm. 
By including it, she has already actually received 
$26,787.51, and she has made a further c!aim 
against us for •$4,251.99. I think this is exa1-1tly 

10 what I testified to before. 
Q. I was a llittle hazy on that, I guess. A. 

It is perfectly all right. 

RE-DIRECT EXAMINATION BY Mil. BOARDMAN: 

Q. Mr. Davies, did the home offirce ever get 
any premium on this policy? A. We did not. 

Q. Did you ever ask for any? Did you call 
for any? A. Do you mean from the a·ssured? 

20 Q. No. A. Or from Mr. Le Compte? 
Q. Yes. A. Mr. Le Compte, in sending in hi~ 

remittances, did not remit for that premium 
only hecause of its being cancelled. 

Q. A'nd you never got a cent? A. We never 
received any premium for this poliey. 

Q. There are two reasons, generally speaking, 
why insurance companies cancel: one is because 
of mor.al risk and tib.e otlher because of physical 
risk? A. Because of moral hazard and pliysf · 

SO ca11 hazard in particular. 
Q. A.Jnd H ,either of these hazards is too great, 

the insurance company doesn't want the risk; is 
thl3Jt so? A. Tih.at is correct. 

Q. Therefore, when you cancel, it either throws 
some aspersion upon either the property or the 
person of the insured, does it not? A. In nearly 
every case. 

Q. And the reason why :vonr office and all other 
40 offices follow the method of easy courtesy to pre-

v,ent an affront, isn't it, to the assured? A. 
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1Vell, we can't antagonize the clients of our agerrts 
and expect to retain the friendship of our 
agents. 

Q. When you open an agency, you furnish a 
certain equipment, do you? A. We do. 

Q. Rave you an orxler for supplies such as I 
have in my hands? A. That is it. IO 

Q. And then what goes to the agent? A. We 
send as many supplies that are named on this 
oi'<l:r sheet as we think they will need. If ,they 
desire any more, they fill in an order for sup-
plies and send it back. 

Q. Now there is mentioned on there a cancel-
lat.ion sticker. What is a cancellation sticker'? 
A. The cancellation sticker is only used in the 
very large agencies and we never send them out 20 
unless they ask for them, and then that only 
~tates "cancelled", with the date whether it is 
short rate or pro rata, and with the amount of 
the return premium. 

Q. It is pasted right on 1the policy? A. It is 
~asted right on the policy and it comes off. It 
is not a notice, though. 

Q. It is,n't anything that was sent out ,to the 
as8ured? A. Oh, no ; it is simply for immediate 
purposes. 30 

MR. BOARDMAN: I offer that list in evi-
dence. 

MR. CARTON : I object to it. What is it? 
THE WITNESS : Mr. Carton brough•t out 

the fact that it is usual for the companies 
to furnish their agents with cancellation no-
tices, ·to wihich I ,replied it was not. And 
this is a printed order for .supplies on our 
office, and which can be submitted in evi- iO 
~en~e, if you so desire, to prove that my 
testimony is absolutely correct. 
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MR. CARTON: I object to the paper, your 
Honor. I inter ·rogated this witness: it is 
true as to the method that he used, and ' in cross-examination he has got a right, of 
course, to deny the contentions which I ar-
gued. And i•n that connection, I object to 
offering a slip which may be one of many 
styles he has in hds office. 

THE v\n1TNESS: The only style we have . 
MR. CARTON: ·To oOT'robo.rate his sitate-

men t. I don't think it is admissible. 
THE COURT: I will admit it. 

(Paper marked Exhibit D-2.) 

Q. Who is J. Camp 1bell Hlaywood? A. J. 
20 Campbell Haywood is an insurance 3Jdjuster and 

investigator, and so forth, located in the City 
of ew York; 11ives in Connecticut, as a matter 
of fact, now. 

Q. Did you em ploy him to make an investiga · 
tion or an adjustment of this? What did you 
employ him for? A. We employed Mr. Hay· 
wood to make an investigation of this loss, but 
he refused, as well as ourselves, to participate 
in any adjustment. 

3o Q. One t1hing moTe. You have been in both 

40 

the position of agent and as executive offieer 
of the Pittsburgh Underwriters for a good IJlany 
years? A. Yes, I still continue that work . 

Q. ·Suppose the home office gives an agent no-
tice ,to cancel a policy and theagent fails to do 
iSO, and a loss occurs, what is the consequence? 

MR. 1C ARTON: I don't think it is perti-
nent here, your Honor. I think we all 
know what the consequence is. 

THE COURT: Is there objection? 
MR. CARTON: I object to the question. 
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THE COURT: Objection sustained. 

Q. Is it a pretty serious thing for an agent 
to refuse to give notice to cancel when he receives 
this? A. It cer:tainly is. 

Q. It is pretty serious for him, isn't it? A. 
It is. 10 

Q. noes he become personally lia:ble to the 
company? 

MR. CARTON: Now, if your Honor please, 

MR. BOARDMAN: All right. I will with-
draiw i1t if yoo don' ·t wiant to h03Jr it. 

RE-CROSS EXAMINATION BY MR. CARTON: 
Q. This paper to which you have just referred, 

20 Mr. Davies, and is now Exhibit D-2, •this, I take 
it, is part of youJ:'I equipment of supplies in your 
home office? A. It is, but they are also furn-
ished to our representatives or when they want 
to order any supplies. 

Q. W·hen was this paper published or printed? 
.-\. Ob, they are printed right along. This par-
ticuilar one was printed in March, 1924. But 
the chances are it is just a renewed order. 

Q. You know the Firemen's of Newark, don't 30 
you? A. The Firemen's of Newark? 

Q. Yes. A. Insurance company, Newark in-
surance company? 

Q. Yes. A. Oh, they all have their own forms. 
Q. Do you know that concern? A. Oh, I know 

the Newark Insurance Company, yes, sir. 
Q. Do you kinow the insurance oomlpany, 

known as the Firemen's of Newark? A. Oh, the 
Firemen's of Newark? Yes, there is a Newark 

40 and also ia Firemen's of Newt3Jrk; very well. 
Q. The Firemen's of Newark? A. Very well. 
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Q. In fact, that company is an underwl'iter 
for two of these defendants, is it not? A. kbso-
lutely no.t. 

Q. ,v.hat? A. Absolutely not. Have you heard 
the Firemen's Insurance Company mentioned in 
any way, shape or form in -this action? 

10 Q. No; I am asking you now if it is not a fact 
th:at ,tihe Fi-remen'.s of Newark is now an under-
writer of the National Ben Franklin and the 
Superior, .two of these defendant companies. A. 
Wlhiat you wa'llt to know is that the Firemen's In-
surance own a majority of the .stock of the Nati-
onal Ben Franklin and the Superior. That is 
a fact. 

Q. That is a fact? A. Either directly or 
20 through some other interest. 

Q. And would it interest you if an underwrit-
ing company used a form different in object 
from what you used? A. A'bsolutely not. 

MR. BOARDMAN: I object. 
cross-examinrution; rubsolu..tely 

( Olbjection sustained.) 

T'hat is not 
too remote . 

Q. Mir. Davies, you stated 1some of the rea•sons 
ao for c.ancell:wtion, I ,think the moral risk and 

some other; 'W1hwt was the otheir? A. I stated 
th 1at it was in Asbury P ·ark-

40 

1Q. No, I mean just now. A. I Sltated th :at it 
rmas the moral and physical \hazards. I an1SW1ered 
a questioo of Mr. BoaTdm,an. 

Q. You cancel for these things? A. The very 
reason fill.at we e-ancel-

Q. You do cancel for those thing!S just men -
tioned? A. CertainJy. 
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Q. You als-0 cancel when you are overloaded? 
A. Yes, with eeirtain lines ·. Wllere tlhere is any 
physical defect or there is •a moral •risk, t:Jha,t is 
true, wlhen we are overloaded and we have more 
than we oa·re t()I itake care of nartur,ally we cancel. 

' ' 

-, 

Q. Now you say Mr. Le Compte didn't pay 
10 the p1·emi,um on this policy in question; tha:t is 

a fact, is it? A. It is. 
Q. He didn't pay the premium on a, whole lot 

of policies that you carried, did he? A. There isn't 
one single premi111m that he hasn't paid us. 

Q. Why did you suspend him? A. We sus-
pended him in .September, 1922, because we were 
h·aving trouble with remittances bhen, bwt short-
ly aft(->rwards that was all fixed up and straight-
ened out and :he paid us everyrthing he owed us. 20 

Q. ~eptember, 1922, when you suspended him 
for lack of remittances was ;ffil'bs·equent to the 
issrue of ·this policy, w.rusn~t it? A. It was. 

Q. 'l\his policy had been issued in June, 1922? 
A. Yes. 

Q. Does ,he make montihly -report",S and ,returns 
of policies? A. He does. 

Q. 'l,he fiT<Slt of ead1 month? A. Or shortly 
thereafiter. 

Q. ,v ,hJat 1repol'lt did 1he make of this, July 1st, 
July in 1922? A. His report for June , would 
include h·t polky_ 

Q. And, of oourse, he did incliude this polioy? 
A. Oh, rnaturally ; I presume so. 

hO 

Q. You didn 'It oancel beoaUJSe he didn'it send 
the remittances along, did you? A. The remit-
tances were n{jf; due until sixty d!ayis 1aM,er the 
date on w!hidh the policy was issued, the end of 
the monit,h in wlliich the policy is issued. 4 0 
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Q. 180 tihait 11:!he fiact of ,hi,s not remit.ting the 
prem[um W:as not the reaoon why you ordered 
this policy eancelled? A. Aboolutely not. He 
rea.lly did not 1have 1an opportunity to collect 
tilie ipremium •befiore lhe Teeeived notice of am-

l O cellation. 
Q. How does an agent get credit for return 

premium .afiter it is once reported in his acconnt? 
A. By t·aking credit on his acoount for t:he return 
premium or marking it "spoiled" if H is cancel-
led during the cu.rren t month. 

Q. Do you know whia.t was done in this ll"e-
gard, Wlhhetlher you ever g,ave Mr. Le Compte 
a11y credit? A. Yes. I have the original report 

2 0 'here, whi~h ,shows itha t, to rstrn.ighten out and 
setitle. Mr. Le C-0mpte's account, we had to il, . 
elude this reiturn p:rernium on t·his can.celled 
policy. 

80 

40 

Q. And have you yoiUJr account there? A. No, 
I ihiaven't got .tlhe account, but I ,have rthe d1aily 
report. 

ERNEST E. LE COMPTEJ ,recalled for defend-
ants. 

D'IRECT EXAMIN <\.TION BY MR. BOARDMAN : 

·Q. You have already been sworn, Mr. Le 
Oompte? A. Yes, sir. 

·Q. In June you were the agent for writing in-
sur.ance for tJhe PittsbutJ"g,h Urnderwri.ters in Laie-
wood and vicinilty? A. Ye.s. 

Q. Did you 'bring J10lllr certificate wirth you? 
A. Yes. ( PN>duees paper) . 

Ernest E. Le Cornpte (for Deft.)-Direct. 

!MR. BOARDMAN : I offer H in evid~.nce. 
Tihis i,s the ce1•tificaite of authority. 

MR. CARTON: I objoot, your Honor. It 
~ems rto me i:t is unimportant a.bout any 
certificate of authority when •t'he policy hlas 
gone forth with his · name on as general 

10 agent. If ihis rauthority W8JS circumscribed 
in any ·way by this oortificate, rit would have 
no binding effect in any event. 

MR. BOARDMAN: It does not say genernl 
agent at all 

l\In. CAUTON : Well, agent. If he is not 
a •special a-gent, he is ia general agent. '!Th.e 
certifi.cate says agent. 

THE COURT: I will admit the certificate. 

( Paper marked Exhibit D-3.) 

Q. Mr. Le Compte, you are here under srub-
pomia firom the plaintiff? A. Yes, ~r. 

Q. Have you the 1subprenia wit~1 you? A. I 
have two. · 

Q. Does the ,subprena ca.tl for you to produce 
CC':rtain letters ihere today? A. Yes, sir. 

20 

Q. Have you produced ._hose lettel'!S in reply 
1o ttie subprena? A. "\Vell, the first s-µbpmna bO 
called for cerltain letters w:hich I lb.ave, and •the 
llast subprena called for '~all ciommunlioo.tionrs, 
co-pies of •any and ,rel:l letters or ,teleg,m,ms lby you 
forwarded to tJhe defendant having any Tel1atiorn 
to the fire at the Clwrendon Hotel of December 
21. 1922, and the originals of any replies or 
correspondence ,received by you f1rom the ,defend-
ants sub-sequent to December 21, 1922, concern-
ing said fiTe or loss t'hereunder." TO:iiat is tJhe 
la8t subp<:Pna, and the first subprona calls for 40 
thei-1e letters. 
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Ernest E. Le Oompte (for Deft.)-Direct. 

Q. You have produced those three letter s, 
have you? A. 'Those three letters, yes, sir. 

MR. BOARDMAN : MT. Cariton, do you want 
to put tJhose three letter ,s in as part ,of your 
ciase? 

MR. CARTON : I will determine that. when 
I come to cross-ex ,amine him. 

Q. Well, here is ,a letoor dated December 14:, 
1922, from George R. Davies to Mr. Ernest E. 
Le Comp,te? Did you receive that letter in due 
ooul'ISe? A. Yes, ,sir. 

MR. BOARDMAN : I offer i,t in evidence . 
( Letter m~ked Exhibit D-4.) 
MR. BOARDMAN: You have no objection 

to tlh·at, Mr. Carlton? 
MR. CARTON: No. 
MR. BOARDMAN : I will read it to you, 

gentlemen. ( Reads letter.) 

Q. And the second lebter oolled for was a 
lettre frOIIIl Mr. Lane, special agent, da ted Oc-
tober 28, 1922. Did you receive that letter in 
due colJlrse? A. Yes, siir. ( Produces 1letter. ' 

80 MR. BOARDMAN: I offer that l1etter in evi-
den,ce. Aniy objection, Mr. Carron? 

MR. CARTON: No. 
( Letter marked Exhibit D-5.) 

( Letter read :by Mr. Boaronm,n.) 

Q. And rt1he •third letter t hat is called for wa~ 
-a letter from Mr. Haywood, dated J anurury 25, 
1923. Did you receive that letter in due course' : 

4 o ( Letter ~hown witness.) 

A. Yes, sir . 
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MR . BOARDMAN : Have you any objection 
to thi·s letter 1t:Jhlat you oalled .for? 

MR. C1ARTO'N: No, sd.•r. 

( Letter offered in evidence and mRrked 
Exhibit D-6.) 

( Letter read by Mr. Booirdman. ) 

Q. How long ·have you been in :tfue insurance 
lmi:1ine~, Mr. Le Compte? A. About twenty.isix 
years. 

Q. And in 1922, did you kinow that wlhen you 
got a "otice ,from ithe home office 1to cancel •a 
policy and did not cancel it and fire occull'Ted 
that you became peMonaHy Uable? A. Yes, si•r. 

10 

Q. Now what !happened in regard tJo this pol-
icy of the PliltJt:gbur-gfu Underwirite:ris? 'Tell us 20 
about writing the policy. A. I wrote the policy 
on June 27rth. I got notice from the company 
to c:ancel--

Q. Did you b:ave a daily report, make a ,daily 
report ? A. YP...s, si1r. I Wif!Ote the poli~y on June 
27th nncl i:;en•t in ,a diai1y re-pol"t as usual. I got a 
telegram f.rom the company on Jiuly 3-~d, fol-
lowed by ,a letter, to cancel the policy. 

Q. I,s this a copy of tlhe t,elegram tha ·t you 30 
received on July 3rd? (P2JJ)er :shown witness.) 
A. I think it is. I am not positive now. 

Q. But it was the tenor of it anyrway? A. 
Yes. 

Q. Rave you the original of ithe t elegr,am re-
ceived? A. I don' ,t know 1whet!her I !have or not. 
I don't. think I have. 

Q. It hais already been Tead into .tibe evidenee. 
It was ito tlhe effect that-you r.b.erurd bhe testi-
mony read. 'Mir. Davies read it into 1tlhe irooord. 40 
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MR. CARTON: I don't hea •r you. 
MR. BOARDMAN: The tel-egram he reeeived 

w-as to ilie 1tenor and effect of that wMch 
Mr. Davies read. 

A. Yes, I w,as notified to cancel the policy 
10 quickly. 

20 

Q. What did yioo. do? A. I immediately wrote 
the policy over in 1tilie Ohio F'a;rmers' Insura nce 
Company. 

Q. And •have you your daily rep01·t on that? 
1 A. I don ',t tJhiink I broug,ht i,t. I am not sll!re 

that I have it now. 
Q. What did you do with 1tJhe Ohio Farmers' 

polky? A. I took it over to Asbury P.ark to Mr. 
Levin. I told him thait the Pilttsburgh wanted 
their policy eancelled and I h:ad written this 
policy to take its place and I "Minted him to 
get me the Pilttsburgh policy as soon as he could. 

Q. Did you leave ·the Ohio Farmern' policy 
with ·him? A. Yes, siir. 

Q. And what did 1he say? A. He said he 
would get iit for me. 

Q. Do you remember just what words you 
said, what you told him t'hen that day about the 

ao word -that you had got f•rom Pi.ttsiburgh? A. I 
simply t,old him that the Pittsburgh didn't want 
t1he insuranc e and had ordered it cancelled and 
I 'had to wri>te it over in another company. 

Q. And you told him •that you got a tele-
gram? A. I don't remem ·ber. 

Q. And did you leave the Ohio Farmel"S' with 
him? A. I left t!he policy with ib.lm, yes, sirr. 

·Q. Is this the Ohio F8.'Mllers' daily report 
sheet? (Paper sihown witness ,.) A. 4y'es sir. 

40 Q. Tha ,t is the report that you made' to the 
Ohio Farmers' on the 3rd day of July? A. It 
is eitlhed itJhe report or a copy of it. 
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Q. Th.ait is wlhat went to the home office? A. 
Yes. 

MR. BOARDMAN : I offer that in evidence. 
MR. CARTON : I object to i.t. your Honw, 

this report can't be binding on this defend-
ant. It seem1s ·stl'lange that they produce the 10 
report of the Ohio Farmeffl and they don't 
produce tihe report of the Pittsburgh Un-
derwriters in quesition. 

MR. BOARDMAN: I have got it here and I 
am going to put i,t in evidence. I ih.ave got 
it here on my desk. 

MR. CAR'l'ON: I object to this offer. 
THE CoeRT: Objection overruled. 
( Paper marked Exib.ibit D-7.) 

Q. fa tfue page of this paper tllat I Slhorw you, 
with the white paster, the daily report of the 
Pit1tsbu1Pg!h Under-writers? A. Yes, sir. 

MR. BOARDMAN: I offer that in evidence. 
'l'·his is the daily report m June 27th, show-
the Pittsburgh U nderwrit,ers' policy. 

THE COURT: Wihat is the date, lfr. Board-
mam.? 

20 

MR. BOARDMAN: June 27th is the date of SO 
tJhe ipolicy and it apparently was mailed on 
the 28th of June and received about tJhe 
3·rd of July. 

( Paper ma;z-ked Exhibit D-8. )· 
It w,rus received by the oompany apprurent-

ly July 1, by sf:Jamp. 

Q. W·hat happened in reference >to the Ohi~ 
Farmers'? A. I received word from the Ohio 
Farmers' to cancel the policy. 4:0 

Q. What did you do then? A. I wrote M•r. 
Levin a letter--
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Q. What was the date of your getting that 
word f.rom the Ohio Farmers'? A. I think this 
is the letter, August 5th. But I •think I receiv-
ed wor .d before I got this lettel". I don 'rt t 'e· 
member exactly. 

Q. Did you then try to get back both polici es? 
lO What did you do then after you got the not ice 

of cancellation? A. I wrote Mr. Levin a lette r 
whioh I have a copy of--

Q. Under wJiiat date? A. July 12th. 

MR. BOARDMAN: Have you got t!hrut let · 
ter, M.r. Cwr.ton? 

MR. CARTON: What i•s that? 
}IR. ROARDMAN: A letter from M,r. Le 

0ompte to Mr. Levin , Jilly 12, 1922. 
MR. CARTON: We certainly have not. 20 

3 

4 

Q. Will you produce the copy or the let ter 
which you sent.! 

( Witness p?od.u~ paper.) 

Mn. BOARDMAN : I offer that in eviden ce. 
( Paper marked Exhibit D-9 and read ·by 

Mr. Boaa-dman.) 

0,. Wha:t otiher efforts, if any, did you mak e 
to get back ,the policies? A. I went to Ag bu ry 

0 Park wt least twice •a week all :mimmer an d 
every !time M·r. ,and lfrs. Levin were in t'he office 
I asked them ,about those policies. 

Q. Did you tell t'hem that they had been can-
celled? A. Yes. 

Q. And did you tell them thaJt you were bein g 
'hounded for them , I mean that you were bein g 
asked for them? A. I certainly did. In addi -
tion to taking a rid e to Asbury P ,ark about twi ce 

0 
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a week, ibesides, Mr. Levin is in Lakewood ~qu~·te 
often, ,and Mrs. Levin botlh, · is once or twrne 
during ·the summer and every time I wen.it, to As-
bury P,a:rk if he was not in it!he !hotel I asked 
Mrs. Levin to be S'llre ito get those polici0s cf or 
me, that the companies wanted tlhem ,at once; 

10 and every time I would go, if I sruw M:rs. Levin 
she would say she would tell him; and when I 
would see him he would say "I :will get iit for 
you in a dray or two". An.d it went on all 
&ummer ·and I bhongih.t sure wm.en h.e oame hack 
to La kewood I would get ,the policies without 
any tr ouble, and before I knEW it tfuey went on 
a tr ip 1and! had a serious accident iand were gone 
longer •than they expected to be, and when they 
came back t hey were both nervous and you 2 0 
could hardly talk to 1tihem about business, and I 
never did get the policies. 

Q. Did Mr. or Mm. Levin ever pay t.lhe premi-
um on this policy? A. No, sir. 

Q. Hoiw did Mr. and M,~s. Levin act about 
paying t•heir bHls anyway? 

( Objected to as immaterial. Objection sus-
ibained.) 

Q. Did you hear Mrs. Levin's testimony last 
week? A. Yes, s.ir. 

Q. Did you ever present ia bill of $83.50 for the 
purpose of collecting it and get a check for it? 
A. No. sir . 

Q. Did ·their bills run pretty high ,wt times? 
A. Yes, s,ir. 

Q. Do you know how mu~h they owed you 
dur ing •the summer of 1923? 

( Objeelted to as immJaterial. j 

80 

40 
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THE COURT: I don't see that th.at is mate-
ria1. Tlhe question is1 wihether they paid 
bhis premium to this agent or noit, this par-
ticular premium. 

Q. Did they eveir pay this pwrticul!a :r premiu m? 
10 A. No, sir. 

20 

Q. Horw many ti mes did you talk wi:tfu. Mr. 
or }Irs. Levin :a:bout the c.ancellattion of the 
Pittsburgh Under'Y·ritem' policy and try to get 
it back? A. Why, it was all summer, two OT 

three times :a week, at lieast. 
Q. And did lh.e come to yoll!r oflfoe firequently? 

A. Yes, sir. 
Q. W-a;s he an intimate of yours? A. Very 

in timt.ute. 
Q. Was he an intimate business associa ite? 

A. He was very intimate, or I would have .taken 
more trouble or done ,sorrootihing else to get the 
policy back. 

Q. How much money did they owe you duri ng 
the summer of 1922? 

( Objooted rto. Objec-tion su.stai·ned.) 

Q. In September did you write Mrs. Levin a 
80 letter 1t:rying to get back the Ohio Fa ,rmers' 

poli ~y? A. I IWll'ote 1to either Mrs. or Mr. Levin. 

'MR. BOARIDMA!N: Have you the original of 
this letter, M:r. Camon? ( Letter shoW1Il.) 

MR. CARTON : No. 

Q. Is this a copy of ibhe lett.er thiat you sent 
M~s. Levin und er date of September 8, 1922? 
A. Yes, sir. 

4 o MR. BOARDMAN : I offer that in evidence. 
MR. 0.A.RTOIN: I object. y,ou,r Honor. May 

I see itt? 
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Q. Now, a.titer tJhe loss, did you hlave one o~ 
two talks witJh Mr . Levin? A. I saw Mr. Levin 
qui~ ,often. 

Q. And rwlh:at did you ask ·him to do? A. In 
regaNl to w hlat? 

Q. Giving Uf{}-S'UITendering a'Ild giving a re-
lease? A. Oh, I went up 1t10 his !hotel in Lake- lO 
wood and 1a£ked him to .sign th:iis release think-. ' mg tha:t he would ireadily sign H, •after all the 
trouble I h1ad hiad .trying to get the policy. 

Q. And what was hi,s attitude? What did lhe 
say? A. He was very indifferent then. He 
simply said ·he wouldn't sign it. 

Q. This lett er of Mr. Haywood ,mentions a 
letter th-at he wrote you to get Mr. Levin to 
sig-n. Is tha t ia copy ,of 1a proposed letter that 20 
you were ibryin g to get Mr. Levin .tio sign? ( Paper 
sh?'~'n wit ness.) A. T!his is either a oopy or the 
or1g;mal. 

0. And 1he !WlOUld not sign ,that? A. No, sir. 
Q. What roo.son did he give £or not siCTninc, 't? b o 1 • A. He 'WIOuldn't give any reason. 
Q. Do you r emember tJhi s letter of F ebruarv 

16th to Mr. Haywood ·? ( Let1ter ,ghown witness.): 
A. Yes, si1r . 

MR. BOARDMAN: That rs on e of the let-
ters tlha1t comes withj,n the ooope of your 
inquiry . Hlave you any obj.eotion 1to that 
l~Her dated February 16th? 

(Letter shown Mr. OaTton.) 
MR.. CA RTON : That is objected to. y;our 

Honor , ,the lett er ·from Mr. Le Comtpt·e to 
the company 's /adjuster after tihe fire. It 
amounts to rn'anufactured evidence after 
the loss in this case, the cor:respondence !be-
tween 1t'h'is agent ,and the adjuster for the 

80 

40 
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Ernest E. Le Conipte (for Deft.)-Dire ct, 

MR. BOARDMAN : Yes. 
(Mr. Carton examine~ letter.) 
MR. CARTON : The reason of my objection , 

your Honor, is thiat this •letter h:as no rela-
tion to tJhe policy in question. It bJas ito do 
with 1bhe Ohio Thrmers' Inisurance Com-
pany, appairently. 

THE OouRT: Objeetion ove:rruled. The let-
ter ·may be marked. 

( Objection noted for 1)1ain.tiff as ground 
of appeal.) 

( Letter marked Exlhibit D-10.) 

(lf:r. Boaroiman i-eads letter.) 

Q. Do you know what Mr. or 'Mrs. Levin did 
2 0 ahout irewrd ting this Ohio F'armers' policy? A. 

I understood that he had got-

( Objec,ted ,to.) 
-- ... .,,. 

THE COURT: Yes, whaJt he understood . · 
MR. BOARDMAN : I don't S'llppose he k'Ilows, 

really, except what he was told. 

Q. After the fire, wh:rnt talk did you h.ave with 
Mr. ,Stansbury? A. I went over to see Mr. 

80 St-ans,buiry at 1his office and told mm of ithe dif-
ferent companies that I ,had on the building and 
told him albouit the Pittsburgh Under-wri ters, 
thait, I 1had cancelled the policy but had been 
unable to get it., and explained tfx> him and even 
showed him letters, ,the same letters we are ta lk· 
ing about now. 

Q. Did you give him a list, a wriifrt:€n list of 
policies, showing t!he Pi ·ttslmrgh Underwri te rs 

40 on it? A. I don't remember of giving him any 
list. I simply went there .and ,tJaliked it over 
with him, and Mr. Levin was with ,me. 
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Pitts burg,h Undenvriters, ·amd any communi-
oaUon between t·hem cannl()lt have any evi-
rlrntial force or ibe binding on tfui,s pl •ain-
tiff. 

MR. BOARDMAN: It is ·a con ,tempor,aneous 
reco:rd oif oonvier~tion. I think there i,s IO 
f orre in what my ,a;dversiary 1said. He 'has 
call ed for this ; he calls for everytthing and 
he permitted to go in ,as much of ,this corres-
pondence as he :sees fit -and desires to keep 
out iall ,the res ,t. He subprnnaed 1all tne cor-
re1'pondenrce of the com·pa'lly. Tlhis one he 
letR in and thiat onp he let,s out. I think per-
haps-- -

THE OoURT: I tlhink 1there is force in tihe 
objection. 20 

MR. CARTON: I might sa;y ithts: Oom.men,ts 
lm:ive been made ,of ·my :sulbpmaing th,e loss. 
I did Embpmna that loss on itJhe thoory thiat 
the comtp-any knew nothing .about this loss, 
and to sihow th8Jt they 1l1ad knowledge. 

( Objection sustained.) 

Q. Do you remember •any conversation -;'ViOlll 

had wit 'h Mii-. 'Levin on Febn1a :ry 16, 1923? 30 
A. I couldn't say .as to ithe ex:act date nowt. 

0 . Y0 ,11 in.nve iust read t'hilf.1 letter? A. YP.~. 
0. WPll, wn::it Wl::t'S 1t1he effect of that conversa-

tion that vou hml a,t. thRt time? Wiha-t wais 
t'he converRation vou had at that time? A. Th·art 
wias in re gard to getting him tlo ,sign a ,i:-eleai;:;e 
iih~,;no- f h:n1t 1hP lrnew t'h.a.t the Pitti-;.bur~b policy 
had been cancelled. 

0.. An<l wlhat diit he ~arv? A. He .simply would 
tnot give JY1f' i:1ny ~ati~faetion 1at 1 1a!ll. 40 

Q. Did he me~tion some policies >having 'been 
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cancelled? A. He said 'he knew some had been 
cancelled, but he didn't know rwihich onei-! they 
were. 

Q. But did he ever take any ,affirmative posi• 
tion thM -that, wa ,s not so? A. No. 

10 Q. Did he ever take iany affirrmative position 
thi::t,t it had not been cancelleld? A. No. 

Q. Or that what you said was not so A. No. 
Q. And this oonvers'ation between you •and Mr. 

Levin was some twelve cfayis beflore the filing 
of the proof of-- A. I don ',t kniow when they 
filed the proof. 

Q. Well. it was -testifred 1to the other dar 
truat it was on tJie 28th d.av -of Febr1rnr:v. "Who 
wa,s wirth :violl if vou 'had tfh,at converisation? A. 

2 l Mr. Ma.for, :spedal agent of the Conoordiia Fi,re 
Inisumnce. 

Q. And this letter ,th ·at you read wia·s wri 1tten 
on t.11-e Ram~ dla,v. thi ,~1 letter to Mr. Haywood! 
A. 'Tlhe same da(V it d~ dated. I don't know. 

Q. Well, -title Rame ,<lla,y it wa ,s dated and tne 
gam·e day IO'f ·the conversation? A. I ·think it 
w::1s t'he SJ8,me <l1ay. 

Q. The only l~tter yon have a:bout this convPr• 
~+inn: it. w:iu:: a convel"satiion you had hnd that 
day; is tlhat right? A. T:hmt. is the wav I ,re-
rnf>m~'f'I it. I don't remem!ber exia<.'ftly onlv abont 
the letter, wlhether it w:as •the same ,d.ay or not. 

Q. But you reco~ize your letter? A. Yes, 

0. Anid mu are -ref.re..~hed bv ·tbiatt, tilmt th&t 
W!as :tlhe ,time? A. Yes. 

n. A no Mrr. ¥ ,~ior wia~ ·with you at the time? 
A. Yes. ,sir. 

40 Q. And Jie i,s here in oourt today? A. Yes. 
Q. From wlhom ,did you get youir orders for 

inwr.anee? A. Mr. Levin. 
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Q. And they ran over •how long a period of 
time? A. Ever since I have done ibUJSiness for 
them. 

Q. And yoru wrote all ,th~ Astbury Park 
business? A. No, sir. 

Q. I don't m1ean Asbury Park; -the La:kewood 10 business. A. I h.aYe written most aH of Lake-
wood. There is one or t'\\ro policies I had to get 
through other 1agernts. 

Q. And how extensive is t'hi,s business? . A. 
A. Why, I ,th'ink I ,h:ave a,t least $50,000 or 
$60,000 inrsull'!ance in Lakewood. I had a little 
over $10,000 in A~1bury Park. 

Q. And the nremiums would .amounrt 1to ia oon-
si<lerab]e sum? A. Well, mosit of the ,policies 
in Lakewod are writen .for tihree yearis ·and most 20 
of the nremhlm :s are .pret,ty 'Large: iand then I 
have wrilf:ten a lot of rthe1r automobile insuranre 
too. 

Q. From wbom d!id y()lll get such •:remittances 
as :vou dfal g-e,t,? A. SiT? 

Q. From whom did you get the remli,ttances 
tnflt vou did !!;et.? A. Well, it was always prac-
tira llv thrioug,h Mr. Lev'in. If he didn't sign the 
check he WO'llld •hiavie Mrs. Levin ,sign it. 

Q. I think it h'as been te~tified that they both 
~i!rnerl. Did M:r~. Levin ever nay y;ou ·a:n:v money 
exrept a,s she wias ordered by 'MT. Levin? A. 
No, sir. · 

Q. What was t·n~ir P'rac;tir.ie on paying :biUs! 
Wras H as MTs. Levin :said, t,nia t yiou •took them 
a bi11 R nd thev would pay the bill? · 

~o 

MR. CARTON: ·'Dha,t fa obj~ted to as im-
materi 1. Tt iR m-v contention 1tha:t it Ill/akes 40 
IllO d'iffurence wJiether thm 'PTeJmium mis 
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p.aid or not. 
( Question wi•ijhdrawn.) 

Q. Was tihere aniy premium ever paid on this 
. policy? A. No, sir. 

MR. BOARDMAN: Rave you any objection 
rto this, Mr. Oarton? ( Paper shown MT. C3r• 
ton.) Tihrat is :the paper th 1at Mr. Levin 
wouldn't sign. 

MR. CARTON: I object to iit. 
MR. BOARDMAN: I will offer it. It is a 

letter thlvt Mr. Haywood askjed M:r. Tie 
Oornpoo to get M,r. Levin to ,sign iand Mr. 
Levin didn't 1srign it. I offer that as va11t of 
t1be history of the case. 

'THE COURT: It was not ,signed, of ooUTSe? 
MR. BOARDMAN: No, it was not signed. 
·THE C-OURT: Objection sustained. 
MR. CARTON: Mr. Boardman, may I Sf'-' 

rthose letters that you through 
,this witness? 

( Letters l)roduced to Mir. Carton.) 

CROSS EXAMINATION BY MR. CARTON: 

Q. Mr. Le Oomlpte, I tlhink you siaid you b1ad 
ao wirititen very considerable insurance for '.Mr. and 

Mrs. Levin? A. Yes, f.or M:rs. 
0. For Mrs. Levin? A. Y~s,, ,sir. 
Q. On t'heir Lakewood and Asibucy Park prop· 

erties? A. Mostly on Lakewood. 
Q. W <='11. yon had written oonsiderable on their 

A~bury Bark 'P'N)perties too, bad yoo. not? A. 
Not very much. 

Q. Wielil, you hiad written policies oither th~n 
th 1is one in question on tlhem? A. Oh, yes. 

•o Q. And h1ad other pol'icies on it rut the time 
of ·the fire? A. Yes. 
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Q. Which were paid? A. They were paid ,for 
eventually, yes. 

Q. W eH, I mean the companies oorutributed 
in paying the l1os~s? A. Oh, yes . 

Q. The policy in ques-tJon you w:rote, iyou say, 
on tlhe 27th -day -of June? A. Yes, sir. 10 Q. And hlave you your report to the company 
of tbe writing of this policy? A. '.Nie report 
was here this morning. I giave it to either Mr. 
Haywod or l\tir. Benjamin .. 

Q. No. I mean your ow,n offi-ce report. A. Yes, 
sir; that. is the one bhey have. I gave i,t to 1some-
one, I don't remember wfu.o. 

Q. Let's be Rure about that. Which of these 
is it. if it is, eitiher one of tfu.em? (Pal)er shown 
wiitnesis. ) A. This is mine. I iaim! ISU.re, booause 2 0 
it ii;; ~t::irnpe<l nere wiitb our ,sbamp. 

Q. Where did you g-et tihis from? WITTen did 
:vou Ref' ithi~ :reportt before todaiy? A. Wen, we 
wroite tlhe 'fle<nort in 'IDIY office. 

Q. Y~. I know yon did. ·but wlhel"e has it been 
since you w.rote it? A. I couldn',t tell you. 
~itner Mr. H-ayworl or Mr. Davies h.ad it. 

Q. Well. is this tihe ;copy vou ,sent to the 
company? A. That h~ t'he co-py I sent to tbe so 
rompany. 

Q. A,n<l_ you riet,ained one in your office 1a}so, 
did you not? A. Yes. 

Q. IR tihis the one 1that you sent to the com-
pany? A. •ThJa,t is the one I sent to the :company. 

0 . '\Vhe:rp ·iS1 tbe (me vou rP.tained in vouir of-
fire? A. 'l'hiat I 0an't tell you. , 

Q. Wlhy not? A. Well, I let som~body •have 
it. I ca.n't tell vou w'ho it was. The· one I 
kflpt in my 1office I <didn't stamp. ' ' to · 
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Q. Wlha:t rs your pm-ct.ice 1afiter- w.riting poli· 
des for your companies with regard to report-
ing sa-me to them? A. I ·always send off the 
report the game ,day I write ·the policy. 

Q. And you did that in 1thi ,s instance? A. 
Yes. 

JO Q. WhJat is your practice the firs,t d'ay of the 
following mont!h with regard to repor,tiing pre• 
1miums? A. Well, I alwaJis include, make out 
the monfiltly repor,t the first of each month, in-
duding rtthe p,revioUJS month. 

Q. And did you, on July 1st, in making ou1 
your Tepom, include the premium for this policy? 
A. I suppose so. 

Q. And sent that on to the .company? A. Yes, 
20 air. 

Q. You say that you received a telegram from 
the office on July 3rd to oancel this policy? A. 
Yes, Bir. 

Q. Was th<e :reason stated why eanceHation 
was :required? A. I don'it remember, .only from 
the copy of ~e telegram they Slhowed me now. 
I can't tell ex:aotlry nOIW w.hat w:as in that tele-
gram, but I know they told me to ooncel the 
policy. I don't remember the exact wording 30 
of it. 

Q. Well, that is not a very exceptional thing; 
you often receive notice to iCJancel policies, don't 
you? A. Yes, sir. 

Q. Quite a customary thing, is 1it not? A. 
No, I don't know WJhat you call cusrtomacy. It 
is, if t 'he company don't want it. 

Q. And wlbJat do y,ou say you did ,when you 
got thil!I ooti~ from the comJpany? A. Immedi• 

40 ately wrote it in another oom:pa.ny, the Ohio 
Farmers'. 
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Q. Did you write ,to Mr. Levin ,ahout it? 
A. I took •the Ohio Farmeris' policy over--

Q. Did you write to :\fr. Levin that this pOl]icy 
biad been ordered cancelled? A. I don'it thinik 
80. 

Q. Why d1dn'·t you? A. I went over and seen 
10 lhim. 

Q. W1here did you see him? A. .AJs'bu,:ry Park. 
Q. Made ia trip over tJhere spec:iirully? A. Yes, 

I rook ,the policy to lhim. 
Q. Took which policy to him? A. The new 

policy. 
Q. You mean it:he Oh'io F.armers'? A. Yes. 
Q. Had he :requested you 1:o write that fn 

the Ohio :marmeris'? A. No, sir. 
Q. Where did you see Mr. Levin when you 20 

took him that? A. At tJhe hotel. 
Q. In Asbury Park? A. Yes, si1r. 
Q. Who wrus present? A. I don't remember. 
Q. Do you rnmn ,to say that you g,ave Mr ·. 

Levin ·tlhe Ohio Far,meris' polk ,y? A. Yes, ,sir. 
Q. Whatever became of thart policy? A. I 

don't know. 
Q. Did you ever get 'it back? A. I don't re-

member getlf:ing it back. 30 
Q. Was it 0ancelled? A. I·t -w1as cancelled hy 

the company. 
Q. And you cancelJed i-t, didn't you? A. No, 

rii-. 
Q. Who did canoel it? A. The company. 
Q. ·The ('0mip'an;y rdire~tliy? A. Yes. 
Q. Not t1hrough you? A. No, sir. 
Q. Did you ever ask Levi ·n ·about 'WlhaJt became 

of t'hat policy? A. Yes, I certainly did. 
Q. Whiat did :he siay? A. Simply told me he 40 

\\'ould ~et them for me. 
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Q. No, I am talking about the Ohio F armers'. 
A. I am talking aJbout the Ohio Farmev s'. 

Q. Were there two Ohio F 1armer s ' w.ritten 
on this? A. No, si,r. 

Q. Why were you anxious to get the Ohio 

10 Farmers' back if the company •had tak en oore 
of 1the cancellation di ,root. A. Well, whe n I 
was working reaHy raibout the Ohlo F'arme,rs', 
·the)' ,h,adn't cancelled it , yef direct. 

Q. °"'biat say? A. They hiadn't oonceHe d it yet 
direct and lhe was mosit anxious ,about iit. They 
WI"ote me to get it. 

Q. They fi,rst requested you to cancel? A+ 
Yes. 

Q. And wfhen you didn't do it, rthey took it 
20 up direcrtl;Y? A. RefeITed to t ,he Ohio Farmers'. 

Q. How many times did you refer to the 
0:hio Farmers'? A. Well, I asked them about 
it ,severaJ times, but I wias not as pa,I'lticular 
about that 1after tihe company had can celled it 
as I rw:as the ot'her. 

Q. How loil'g lb.ad the Ohio Fwmers' been in 
exis;tence before cancellation, if you know . A. I 
think 1about a month. 

30 Q. Why did you wssume to write ·a poli cy in 
the Ohio Farmers' f<Yr Mr. Levin? A. W ell, I 
h1ave been in t he ·ha:bit of doing t'hat. "Whenever 
any oompany would not caNJ an insur a nce I 
would simply put it in 'another compan y and 
keep him p,rotecited. 

Q. Did you put a mol"tgagee clause in the 
Ohio F,a:rrrn.ers'? A. Yes. 

Q. There Wl8JS ·a mortgiagee clause on the P ibtS· 
burgh Unde:nw:riters' policy , w1as there not? A. 

40 Y~. 
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Q. Where was the Pi t tsburgh Underwri ter s' 
policy? A. I u derstood ,tJhe mor tgagee had it. 

Q. Didn't you know the moritgagee ·had it? A. 
No, sir. 

Q. You undeflstood it, ait lewst ? A. Yes. 
Q. How did ,you exipect to get it lback from 

Mr. Leviin? A. M,r. Levin told ·me he would get lO 
it for me. 

Q. You didn 't t ell us tha t -before? A. Yes, 
I did. 

Q. He told you he would get it from the mort• 
gagee? A. Yes . He didn'it :say, as I remember, 
he W10uld get it from the mort gagee; he would 
simply say, "I wtill get it for you in a da y or 
two." 

Q. You knew it was in 1the possession of tlhe 20 
mMtgagee, d idn't you? A. I was not positive, 
no. 

. Q. You knew it was pa yiable to t'he mortgagee, 
4idn't you ? A. Yes. 

Q. And th at being· so, you knew it w.a.s cus-
tomary for the mor!tg;agee to hold tme policies? 
A. Yes, sir. 

Q. Why didn't you wrri.te ,the mortgagee and 
get it? I didn 't know t,he mortgagee ',s address. 

Q. Did you ever ask fior ~t? A. yes. SO 
Q. Asked whom? A. Mr. Levin. 
Q. Wouldn't he give it to you? A. He would 

put me off a;nd say, "I will get it for you in a 
day or two" and he never ibobhered :about it. 

Q. You mean rto say yiou 1asked 'him for Mr. 
Altshuler's address? A. Yes. He didn't •a:bso-
lutely ref use to give it to me but we were good 
frien? , and he would say, '"I will get it for 
YOU lil a day or two," and jus t put me off tha t 40 , 
way. 
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fl. "Then the Ohio Farmers' was cancelled, 
you didn't write any addHiona:l inswrance f<11' 
Levin then, did you? A. No, sir. 

Q. You and Levin had been very friendly for 
a great many years, hadn't you, prior to tlhis 
time? A. Yes, very friendly. 

111 Q. And he hlad given yiou a lot of -business, 
hiadn'.t he? A. Yes. 

Q. How much insuTtance do you suppose you 
were carrying for ·him at that time? A. Well, 
I suppose I was carrying at least $50,000 or 
$60,000 in Lakewood and about $10,000 in A'S· 
bury PaTk ,and some automobile insu~anre. 

Q. And I ,suppose you have 'h~ other caD'Cel· 
lations on his p•roperty, have y()lll not? A. I 

20 have in Lakewood, not in Asbury Park. 
Q. Not in A~bury Park? A. No. 
Q. Evetr h,ad a'Ily diffieulity in getting policies 

back? A. Well, in Lakewood I 1alwayis kne,v 
w'here to get the policies. 

Q. How did you know wlhere 1to get them? A. 
Well, the Lakewood 'Drust Company ,had most 
of his policies and I would simpliy go ·tihere •and 
give them a new policy and ,get the old one and 
get it oa,ncelled. 

80 1Q. You never had iany diffioo.lty ,to get -back 
a rpolicy outside of this one, did you? A. W ~11, 
if ,tJhey were out of town Levin was never giv· 
ing any more effort to get 1thelll\, 

Q. Did you ever ,try to get any policies out• 
side of thi1s one? A. Not in Asbury Park. 

Q. Where? A. In Lakewood. 
Q. Where? A. In Lakewood I have lhad dif-

ftoulty. I got several hack. 
4 o Q. You never had any di:fficu/1 ty in getting 

,them? A. Simply because I ,got them myi!elf 
from t!he bank. 
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Q. Can you describe any reason wihy M~. Levin 
would not turn 1this over to you af.ter you had 
inf or.med him it wais to be cancelled? · A. The 
only J-eason, the way I look at it, wru; neglect. 

Q. He could get ,all the msurance he wanted 
of that kiind, oouldn't he? A. I should im~gine 
80. 

Q. Well, can you tell us any ·reason why 1he 
would hold onto this cancelled policy and not 
turn it ove.r 18.Ild contend it w.as ~nsumnce? A. 
No, I can't, only thwt 1he neglected to get that for 
me, that is all I can 8ee. 

10 

Q. But his property, as you undel"Stand this 
policy, would stand considerable more insurance 
would it not? A. Why, I should think so. ' 

Q. Levin has paid you a lot of ,money in the 20 
form of premiuim1, has he not? A. Yes, sir. 

Q. When wias i-t you first ,wrote to 1Mr. Levin 
anything abcmt cancellation? A. 1 ,th.ink the 
first letter I wrote him was J1uly 12th. 

Q. Wntat did you understand you had to hia ve, 
8i8 a_n ,agent of oonsidertable experienee in repre-
ientmg you,r company, ~om the aJssu:red in order 
to show your oomipany that cancel1ation had 
been effected ? A. Well, there is .about three dif-
ferent ways :to cancel a policy, tlhat I have SO 

Q. That you pursue, IWa)Tis- A. Yes. 
~- What are they? A. Well, one is to send a 

regist:ered le~ter, another lrs :to -notify the party 
irsonally with a witness, and the obher is simp-, 
Y to get a lost policy receipt or ,get the policy. 

Q. Well, tilie ,two ways tha!t you suggest a,Te rfoot rtVays, are they not, one the registered 
etter and the other getting a lost policy receipt 

or the policy. A. Are whait? 40 
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Q. Those are perfect. ways? A. Well, ,a good 
many companies don't w.ant the registered letter. 
They would ,rather have a personal 1service or 
per.sonal notice with a :witness. 

Q. You ihave other companies thrnt require that? 
A. Well, I can't say that I have 1any that require 
it eXtactly, but they would ratfuer have me and 
often have asked me ·to get iit. 

Q. If that wias so, wihy was the oompany and 
its adjuster after the loss iDJsisting that ,w!hat 
they needed wias ,a lost policy ,receipt? A. I 
don't know. 

Q. Why did they want aeyt'hing more ·than you 
have done if they had cancelled the policy? A. 
I don't think the company knew wihat I had 

20 done. 
Q. The adjuster knew what you had done? 

A. Only f,rom what I told him in thwt affair. 
Q. You to1d him exaot-ly what you had done? 

A. Yes, I told MT. 1Sbansbury the same thing. 
Q. Isn't the regul,ar WJay in your practice to 

cancel a · policy, when you receive notice from 
the company, to send a five days' written notke 
by mail and ask for a return receipt? A. -Xot 
with local people, no, sir. 

Q. Not with loaal people? A.· No, sir. 
Q. If you 0an't get the policy back, isn't t:hat 

the regular way? A. No, si,r. 
Q. Wha,t is the regul,a,r w;ay? A. Why, simply 

take a witness and go see t'he person · personial1y 
and notify them personally with this witnes , 
1and then, if necesgary, I have this witne~s take 
1an affidavit thiat I notified them 1persionally. 

Q. Why do you !rO to all that formaility when 
40 yoru could effect it easily by letter? A. For in· 

stance, I served notice on tJhe Dakewiood Build· 
ing Loon here a short time ago--
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Q. No, I ask you why you do t'hat. A. I am 
explaining to you why. I had to ,serve about 
twenty not.tees. That oosts twenby cents post-
age, besides the writing. I sfanJply went there 
and informed the Building Loan of it and the 
witness took an affidavit. 

Q. Your time isn't WOI'lth anything, going out 18 
and notifying people? A. Well, it -didn't take 
me very long. It w,a,sn't a block taway. 

Q. Who is the witness you took to notify Mr. 
Levin of tJhe oancellation of ,this policy accord-. ' mg to you.r method? A. Well, I didn't take any 
witness 18!t first. · 

Q. You didn't? A. No. 
Q. Well, then you didn't eff oot any improve-

ment on your pmctieal wiays, did you? A. I 20 
notified b.irm ,before witnesses many a ,time, but 
at first I didn't think it was necessary. I didn't 
suppose 1that Levin would ill.old the policy up; I 
supposed he would get it ,right aWtay. 

Q. You don't know to fill~s-day ,any reason 
why •he held it up, do you? A. No, si,r. 

Q. ~hen you didn' 1t take a witness with you 
and tell tJhem 1about ·the ca'Ilce1lation of tllis pol-. ., 
icy• A. No, sir; not the :frnst ,ti,me. 

W
Q. ~en di<l you -have ,any witnesses? A. 30 
e have one right in my own office. 

. Q. Aocordin,g to your plan? A. No, not taeord-
mg to my plan. I had this girl ia witness in 
my office. 

Q. W!hen he can1e in? A. Yes. 
Q. He didn',t come in to o-et a notice of can-

cellation,· d1id 'he? A. Not n~essarilly, no. 
Q. When do yo11 ~y you gave him notice of 

~ncella:tion? A. 'When I seen him July 3rd, 40 
right 'a:fter I wrote tJhe Ohio Farmers' policy. 
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Q. But you took no witnesses with you? A. 
No, •Sir. 

Q. And you simply made a request? A. Ab-
solutely. 

Q. How did you come to write this letter of 
July 12th, Exhibit D-9? A. Why, I got a tele-

lO phone call from Mr. Marsh, of the Ohio Far• 
mers' that they wanted the policy caDJcelled. 

Q. 180 tihat yQIU immediately wrote that letter? 
A. Because I d1dn't have time to go over to As· 
bury P 18Jrk. 

Q. And did you send this by registered mail? 
A. No, ,sir. 

Q. Why didn't you? A. I didn't think it was 
necessary with Mr. Levin to send a registered 

20 letter. 
Q. T1hen you singled Mr. Levin O'llt as ibeing 

out of the ordinary class of patrons and you did-
n't tJhink it was necessary to notify him in the 
,regul 1ar w.ay, did you? A. No, I thought he wa 
one of the best friends I had. 

Q. And lhe has been, msn't he? A. Yes, up 
till this tinoo. 

Q. This letter says: "I ha1ve just received a letter 
from the Ohio Farmers' Insurance Company stat-

SO ing that they do not want a policy on your hotel 
in Asbury Park. I wrote $5,000 with them to 
take the place of the $5,000 that wa's formerly 
in the Pit burgh Underwriters. Kind 1ly 1return 
tlhe Ohio Farmers' and Pittsburgh Underwriters 
policy as soon •as possible, as I iJl.ave to return 
them to the compainies. It will be necessary fur 
you to have $5,000 written in Asbury P1a•rk.'' 
Is this what you call a notice of cancellation? 

40 A. No, sir. 
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Q. Wait till I ask my question. Is ·this what 
you call a notice of cancellation of the Pitts-
burgh Underwritel'iS policy? A. I didn't send 
that as notice of cancellation. 

Q. You didn't intend it to iact as 1suoh, did 
you? A. No, sir. 

Q. You knew there •Was 1Slfflh a notice, didn't 10 
you? A. Yes . . 

Q. 'rhis was a mere request to return t'he Ohio 
F~rme.rs' poliJCy to you a;s well ias 1bhe Pi.ttsburgih 
Underwriters? A. Yes. 

Q. And that wa;s all ; you dddn't give him any 
five days' notice here, did you? A. I ha;d already 
,1otined him personally. 

Q. I know you had. You said ;t'hJat. Do you 
understand what this cla.ruse is in the policy? 20 
What does it say-that the a:sured or the company 
may cancel 1tfue policy? What does it say? 

MR. BOARDMAN: I object. The poliey it, 
self is the best. 

MR. CARTON: Well, I assumed he knew 
without reading it. Iif he doesn' ,t, 'he may 
take the policy. 

Q. Do you know the provision in ithis policy 
regarding ca:ncelliation? A. I know that it re- 80 
quires five day ;s' notice. 

Q. Did you ever give five days' notice? - A. To 
Levin? 

Q. Yes. A. He had over five mon t'hs. 
Q. Did you ever give him a notiCP. that aft.er 

five days his policy ~uld be canoolled and be of 
no ff , e ect? A. No, I didn't do itJhiait because I 
;rote the policy over in another company for 

1m to take the place of th3Jt company. 40 
Q. And you canic,eled that? A. I didn't cancel the seeond policy. 
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Q. Somebody else did? A. Yes. 
Q. Did you ever give him a notice in accord· 

ance wiith the terms of that policy? 

( Objected to.) 

MR. CARTON: I think I have a perfect 
rig'ht to ,ask t'his. 

'THE COURT: Yes, you 'have. 

Q. Did yOIU? A. Only veribal notice before wit-
nesses. 

Q. And the verbal not.ice W3 1s thait ,the policy 
had ibeen canceled and you wanted it back? A. 
Right. 

Q. That wirus ,all ; you never told Levin that 

20 ''after five days from this date your policy will 
be null and void," did you? A. No, I simplJ 
to1d him t'lua.t I had written it over. 

Q. You never told him that, did you? A. No. 
Bir. 

Q. And yoo never gave him a notiice to tliat 
effect; and that is what the condition of the 
polioy requi,res, doesn't it? A. I believe it d-0e~. 
yes, sir. 

Q. Mr. Le Compte, you say that you went 
30 twice a week f.rom .Aisbu:ry Park to Lakewood all 

summer, trying to get this policy back; is that 
a fact? A. Yes .. 

Q. Hoiw far is A~bury P,ark from Lakewood? 
A. Eighteen miles. 

Q. And you drove there? A. Yes, sir. 
Q. Now, do yon want this jury to be1Tieve that. 

tlliat you -spent. twice a week ,all summer trying 
to get ·this policy in ,this way, when you knew , ' 

49 oould get the same result by carrying it ont in 
ia regular way, by giving registered notice? Do 
you want this jury to believe tha 1t? A. One rea· 

151 

Ernest E. Le Compte (for Deft.)-Oross. 

son I didn't 1send a registered letter, I didn't 
have the mortgagee's address. 

Q. Didn't have what? A. The mortgagee's -ad-
dress. 

Q. You didn't have ,to have the mortooo-ee's b b 
address to notify Mr. Levin, did you? A. No, 
but I have always tlliought, I always understood JO 
t.ruat I ihad to notify the moJ.'ltgagee in oroer to 
work. 

Q. You know that is an entirely sc1para te prop-
osition, notifying the mortgagee, don't you? A. 
Yes, it all goes with· the caruceliliation of ia policy. 

Q. Well, you know that fact, the difference be-
tween notifying tJhe owner -and notifying the 
mortgngee, don't you? Did you ,think you 
couldn't effect a canceHrution of tJhis policy un- 20 
less you notified the mortgagee? A. Absolutely. 

Q. You don't moon that, do you? A. Yes, I 
do. 

I Q. You never did notify the mortgagee? A. 
don't know yet the m()T!tgagee's address. 

. Q. You never notified him, did you? A. No, 
sir. 

Q. Then according to your story ,the policy 
was never cancelled, was it? A. It was cancelled 
verbally. SO 

Q. But verbally, written or any other way A 
I d'd ' . . 1 n t send iany can,cella:tion notice. 

~- Is it your understanding that you have to 
notify the mortg,agee, no mat.ter in wlhat manner 
of cancellation in order to cancel ,the policy? ' 

Mn. BOARDMAN: I objoot. This wibness is 
~ot a lawyer. He can't be examined on the 
8/W. ~hey are pure questions of lraw. 

TnE COURT: Yes, I don't think it is ma- ,o 
terial, MT. Carton. 
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Q. Wlhlat is yoU:r understanding as to notifying 
a mortgagee? 

MR. BOARDMAN: It is whla't he did, not 
what he thought. 

Q. Mr. Le Comp,te, I ask you again, when you 
'iO were not able to get what you wanted iwb.en you 

went over there all summer, why you didn't can• 
eel this policy in the regular mty. A. Bec,au e 
I kept thinking all the time I would get the 
policy throug4 Mr. Levin, and then when he 
went-

Q. Didn't that mean some effort and some ex· 
pense to you, twice a week all summer to A.BbIDj 
P:airk? A. T:J1Jat was not the only reason I went 

20 to .AJS'bury Prark. . 
Q. Did you aall for social purposes? A. "\'\ ell, 

Mr. Levin owed me qurte a lot of money 1at that 
time, that I went foir, as well rus telling him about 
the policy. 

Q. I suppose you got some money? A. Xo, 
sir. 

Q. Didn't get it? A. No, I didn'•t. . 
Q. Did you ever get paid? A. Yes, I got paid. 
Q. P.aid in full? A. Well, I think at tJhe pres· 

30 ent time there is a small balance on our book. 
Q. Yiou haven't brought any suit again st hi~ 

for in'Surance premium? A. Never brought a suit 
against him. 

Q. You can collect anytfuing he owes you? He 
is absolutely good? A. I 1think so. 

Q. You know so, don't you? A. -Yes, sir. 
Q: Why didn't you write 1a letter on Jul y 3rd 

when you got the telegram from the Pi tt~burgh 
40 Undel'lWriters t,he same as you did on July 12th 

' '? when you goit a notice from the Ohio Fairmers · 

Ernest E. Le Compte (for Deft.)-C!ross. 

A. Well, I was going over to Asbury Park and 
I simply took tJhe policy over and I thought pos-
sibly I OOll'ld get the other policy at th-at time 
-and close i,t up. 

Q. You had a •talk with M.r. ·S•tiansbur,y right 
after this loss, did you not? A. Yes, sir. 

10 Q. Do you say it is not a fact -that you didn't 
give to Mr. Stansbury, in letting him have -the 
list of insurance in force on •this property, the 
policy of the Pittsburgh Underwriters? A. No, 
I simply explained to Mr. ,Stansbury just ,the 
position fuat the policy was in, that I h.iad noti-
fied Mr. Levin of the canceltlation, wrote it over 
and had never 1been :able to obtain the policy. 

Q. J UJStJ try and 1think when yiou did m,ake thiat 
flxplaniation? It was four or five d'ays after the 20 
fire, wasn't it? A. I don't remember. 

Q. And that wias four or five days after the 
day you had thrs first talk wit ih M•r. ,Stansbury, 
wasn't it? A. I don't remember being in there 
but once in his office. 

Q. You were not 1Jhere more than once? 1~ 

I don't reillffilliber but one time 1a;bout this fire. I 
hiave been there since. • 

Q. Where did you meet Mr. 1Stansbury? A. 
80 The fi:rst ,time I ever met him? 

Q. Yes, in this matter; the day of the fire or 
the day after? A. I don't remember whether 
it was up to the hotel af.ter the fire. I wa:s up 
there ·at the hotel. 

Q. Were yiou in his office? A. Yes, I was in 
the office, I remember that very distinctly. 

Q. And you had other insuntnce and he ·had 
other insurance on this los'S? A. Yes. 

Q. And he gave you a list of his companies, 40 
did he not? A. yes. 
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Q. And you gave him a list of your companies, 
did you not? A. He ca:lled up the office in Lake-
wood. 

Q. No, I haven't go1t to that yet. You gave 
him ia list of your oomp.anies 1there in tfue office 
that day, did you not? A. Not a w,ritten list. 

· 1 O Q. I didn't 1ask you that, ibut you told him the 
oompanies you had? A. Yes. 

Q. Did you give him a memorandum of the 
amount of policies you had covering this 1oss? 
A. I told him the polides I had. 

Q. And in themr you included the Pittsburgh 
Underwrite:i,s? A. No, sir; I itold ·him aJbout 
the Pitts-burgh Underwriters, the trouble I had 
had with Levln ·aibout getting the pdlicy back, 

2 o how I had notified him of its camcella:tion and 
wirote it over in another company. 

Q. Don't y;ou know this: that MT. Stansbury 
called your office in Lakewood in the ,afternoon 
and again verified the list of insurance you had 
on this loss? A. I know he called the office, yffi. 

Q. Do you kn-OIW whether he got ,a li!st of tne 
poli,cies or not? A. They told ihim ,over the 
·phone. • 

Q. vVha:t did tJhey teH him? A. I wasn' 1t there. 
SO I don't know. 

Q. Then you don't know what they itold him? 
You don't know w.hether that Hst included the 
Underwriters' policy or not, do you? A. No, sir. 

Q. Wasn't it sever.al days ,after, four or five 
day;s iafiter the fl.re, and after you h•ad this talk 
with Mr. ·Stansbury a1bout the coverings, that 
you camie to M,r. Stansbury and said tha·t tJhe 
Pittsburgh Underwriters' policy must 1be it,aken 

40 out because it had been cancelled. Isn't that a 
f,act? A. I don't rememlber being •there but once, 
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Q. Didn't tha1t conversation take place? A. I 
know I talked with Mr. Stansbm-y ia•bout the 
Pittsburgh. 

Q. After yom- first ba•lk? A. I don',t remember 
but the one italk. 

Q. Did Mr. 1S,t!8Jnsbury ever ,go to yiour office at 
Lakewood about this :mia,tter? A. I d<>n't think I O 
so. 

Q. "Willen did you make known •to the adjll!8ter 
of the General Ad1justment Bureau tll11a.t the Pitts-
burgh Oomipany denied responsibility? A. · Not 
until they took H up with me. 

Q. How long after the fl•re was that? A. I 
couldn't say, offhand, but it wias not right away. 

Q. Did YOIU. tell the General Adpuisbmen-t 
Bureau aH the facts in regard to the cancellation 20 
of this policy? A. If I remember righ,t I ~efeITed 
him to Mr. Hiaywood. 

Q. A1nd lfuytwood was the ,representative of 
your company? A. I think M·r. Haywood repre-
sentoo the Pittsburgh Underwri ,ters and gave him 
my address. I think I have a copy of the iJ.etter 
here. Mr. Kling called me on the phone. 

Q. Who did? A. Mr. Kling, of the General 
Adjl'rtment Bu.rea:u. 

RECESS TILL 1 :30 P :M. 

Trial of the cause resumed at 1 :30 P. M. 

ERN'IIJST E. LE CoMPTE, resumed. 

By Mn. CARTON: 

30 

Q. Mr. Le Compte, .aJt the noon ,recess you had ,o 
refer-red to Mr. Kling. Who is Mir. Kling in tfhis 
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IIll3;tter? A. He was an adjuster for the General 
Adjustment Bureau. 

Q. And Mr. Haywood wias the adjUJSter for the 
Pittsburgh Unde1'1Writers? A. Yes, he represent• 
ed. the Pittsburgh Underwriters. 

Q. AIIld 4"eally you !had some e-0mpamies inter• 
ested in this adjustment of this loss out.side of 
the Pittsburgh, didn' ;t you? A. Yes, sir. 

Q. And how •many companies? A. Three. 
Q. And did itlhese companies, other companies, 

pay their proportion of t'his loss -on the amount 
which WM :fixed at f31,50O? 

Mil. BOARDMAN: I object. Tblat is not 
the way to prove an~thing. 

THE CoURT: WeH, how is that material, 
Mr. Carton! 

MR. CARTON: Well, it see.mis to me, your 
Honor, it is material. They have ·gone int.o 
the viarious companies •tihat :were inter esW 
in this ma:tJter and he refel'red to these two 
·adjuS'ters and he had two · other companies, 
at least, with losses in thi~ property , ancf"I 
-think it is pertinent as to the ex-tent of the 
-it is 1some evidence, •at least, a;s to the ex· 
tent or the loss. I mig'hlt say very randidly, 
your Honor, it was a question whether I 
would p~oduce Mr. Brooks, .~idh I don't 
know •whether it is necessacy- or oot, the 
man w'ho made the estimates, and th is is 
being asked to obviate that very thing. I 
think Hr. Stansbury has al•ready covered it, 
'bnt I just want to make this iinquiry of this 
wi.tnest!r. 

THE COURT : Well, do you press the ob-
j ootion? 
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}I R. BOARDMAN : Yes, your Honor. 
'TH B CoURT: All rigiht. I ·sustain the ob-

jection. 

Q. In t:he proof.s of loss of your companies, 
other companies, do you know how much the loss 
w.as fixed at ? : 10 

MR. BOARDMAN : I object. 
MR. C ARTON : I thlnk H is pertinent, your 

Hon or. 
MR. BOARDMAN : Not matecial and not 

binding on us- in any way. 
THE C OURT: Testimony of that sort has 

been brought out in this case, I •think, with-
out objection. I will srustiain 1fue objection. 

Q. When -did you notify the P~ttsburgh Under- 20 

,niters ro mpan y of this :fire? A. When did I 
notify them? 

Q. YleS. A. I don't remember exactly, !but I think 
I wrot e them a letter, it is either when Mr. Kling 
c~liled me up or Wtb.en Mr. Haywood took it up 
with me, one or tJhe other, right after tihe fire. 
It was soon after the firre. 

1 
Q. A couple of days after the fii"e? A. Well, 
won't m:r a couple, but it was soon after. 30 
Q. And it WM af ·ter Mir. Levin ih:ad infomned 

you or the fire and after you had inspected the 
Premmes? A. Yes. 

~- 'Tihe Pi t tsburgh Underwriters didn't pay on 
this loss, did they? A. Not tlhait I know of. 

Q . .,. Well , you know they didn't pay, don't you? 
~- '\\e ll, that is what I always thought. [ thought 
it, I didn't know. 

40 
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MR. BOARDMAN : That is why we are here. 

Q. And do you know upon what ground they 
refused to :pa~? A. Well, they insisted the policy 
was cancelled. 

Q. And that was the ground, wasn't it? A. 
10 ''Th®t? 

Q. That was ithe ground upon whiclh they refus• 
ed to pay iit? A. I suppose so. 

Q. I am oo.Uing your attention, Mr. Le Ooma>te, 
to Exhibit D-5, a letter produced on your direct 
exiamination from John A. Lance ,to you on Oc· 
tober 28, 1922. You remember that 1letter, don't 
you? A. From who? 

Q. Jobn A. La.nee. A. Oh, yes. 
Q. He is the special agent of the PitJtsibuTgh 20 

Underwriters? A. He was at that time yes, sir. 
1Q. He writes in this letter to the effcet Hurt 

this policy was ordered cancelled on July 3rd and 
thRt yon had been written to several times and 
you had not ,replied to any of hls letters. Why 
didn 1t you reply to his letters? A. I simply ex• 
pooood to get the policy most any time ,f,rom Mr. 
Levin and I expected to send the policy back. 

Q. And when you got that you expected t-0 
30 repor,t it back to Pitt burgh, when you ·got the 

policy? A. Yes, sh•. 
Q. When he inquired in this letter "Ras the 

i)Olicy been cancelled and if so why don't you 
return it or lost poliicy receipt?" •what reply did 
you make ,to that, i:f ,anythmg? A. I don't re-
member making any. 

Q. You don't'! A. No. 
Q. And his statement in here, !he says, "Please 

heal" in !mind that ,should a loss occur on this 
fO policy, you will 1be held personal'ly responsible." 
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You remember that? A. Yes, brut I didn't sup-
pose there would be any loss on H when I re-
)newed it or pl-aced it in another COIIl\Pany, that 
that w;as the same as ta cancelled policy. 

Q. Didn't you tell us that the renewal had 
been cancell()d? A. I don't think it had at that . .10 time. 

Q. On October 28th? A. Oh, yes ; I guess it 
h1ad. 

Q. Of cou:r.se it had. Why didn't you, when 
you got this letter inf ormtng you of your own 
personal liaJbility, why did:n'·t you 1ma•ke some ef-
fort then to cancel this policy? A. I never thought. 
there would be any claim made on the policy. 

Q. Then in the letter of December 14, 1922, 
Exhibit D,-4, they say they have written yotul 2o 
several times and you never paid :any attention 
to tne matter; you never ireported to the company 
what you had done with reg,ard to any cancel-
lation of this policy, did you? A. I think I 
wrote t!hem that I had replaced the policy, but 
that is all. 

Q. Well, they infer in here tlmt yiou have 
pairl no attention to it whatever. They say 
"This matter has now /been hanging fire 1since 1

0 July 3rd ( thi 1s letter is daited Dece-mber 14) 
under whicih <late we first ordered ·the cancel-
lation, and we see no reason why you have not 
complied with our wishes." Did you make any 
response to that? A. What d,aite Wlas that? 

Q. December 14th. A. I don't think so. 
Q. T,hen they go on further and s.ay, "Unless 

w.e have the cancelled document in the very near 
future, we w.Ul be obliged to write direct to 
filie assured." You rememJber that letter, don't 40 
you? A. Yes. 
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Q. Did you do anyhing further towiard cancel• 
lation when you got ,tha;t letter? A. No, sir. 

Q. Do you know Whether they ever did write 
to the assured or not directly? A. I do not. 

Q. In Exhi.bit D-6, ,1;he letter from H•aywood t-0 
you, under daJte of January 25, 1923, after the 

tO fire, you had had some talk with Haywood 
about this policy before this letter was written, 
hadn't you? A. I think he was down to the 
office or called me up, one or the other. 

Q. And he impressed upon you whnt was nee· 
essary for you to do in order to effect a complete 
canceltlation of ,1Jbis ,policy, didn't he? A. How 
is that? 

Q. He informed you that it would be necessa•ry 
20 to get something ·from MJ.'IS. Levin, :some waiver or 

somfthing from the owner to s1how thiat the com· 
pany was not liable in any way? A. Well, if 
I remember rightly, lfTS. Levin hadn't made any 
claim at that time, •and I told 1him I didn't 
·vb.ink they ever would ; lbut he :said if I got a 
waiver of -that 1kind, it would simply ,be finished 
and Il'othing more rubout it. 

Q. For my own informatioon ,more ,than any• 
~hing else, there are so many t1hings attach~ 

IO to this exhibit--

40 

MR. BOARDMAN : Do you want us to take 
them off? 

MR. CARTON : N 0. 

MR. BOARDMAN: 
Exhrbit D--8. 

· th' ? What number IS IS• 

Here it is right O:tere; 

MR. CARTON: A whole lot of stuff on 1Jhere 
th:at I have never known was there before. 

IGI 

Rr11c8t E. Le Con11Jte (for D eft.) -R c-Dirfct. 

Q. 1'7hat are these papers? A. 'These papers? 
Q. Yes, that whole exhibit? A. I don't know 

what thePe are. I haven't anything to do with 
this. This is ,a d'aily report th.art I sent to the 
company. 

Q. You produced this this morning? 

::\fR BOARDMAN: No, Mr. Davies produced 
them. 

Q. You didn't produce these? A. No. 
MR. CARTON : vVere these offered by you, 

Mr. Davies? 
}fR. DA VIES : yes. 
MR. OARTON: I withdraw the questiQIIl. 

RE-DIRECT EXAMINATION BY MR. BOARDMAN: 

Q. You were asked if you had been requested 
to write the Ohio Fiarmers' policy, the policy in 
the Ohio Farmers'. Were you ever requested by 
anY1body to write a policy in the Pittsburgh Un-
derwriteris, I mean by the Levins? A. W·hat, 
for thart pa:riticular company? 

Q. Yes. A. No, sir. 
Q. And Wihen yoo. said you were not requested 

10 

20 

to write the policy in the Ohio Fanmeris', you 
never were requested to write ta policy in any · 10 
company, were you? A. Not any par.tie~ · 
company. 

Q. Mr. Le Compte, looking back on it, I un-
derstood you to say ,that the only thing you 
could attr ibute l\,f r. Levin's conduct to at that 
time ,vas neglect? A. Yes, sir. 

Q. Looking ·back at it, ~ould you find so~ 
other motive? A . . I don' ,t know wlhat to tthink: 
now. 

Q. Well, I won't pTess that. 40 
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CROSS Ex.AMIN ATION BY MR. CARTON : 

Q. Yon say you are in the insurance business 
and in the butcher ,business? A. No, meroan• 
tile. 

Q. .Aire you 1acquainted wiith Mr. and Mrs. 
JO Levin? A. Yes. 

· Q. And are you acquainted witih his son, Vic• 
tor? A. Yes. 

Q. You .are very well .acquainted with bim, 
are you not? A. Yes. 

Q. You are pals? A. Sort of ·pals. 
Q. Well, you went to ~hool together, didn't 

y,ou? A. Not school, but he went to itbe same 
school tha:t I went to after I 'h,ad finished. 

Q. WeH, 'h~w long ·have you known him? A. 
20 Oh, I have known him for a long time. 

Q. And haven't you endeavored for some time 
to have '.M:'l". Levin give you a par,t of 'his imrur-
ance business through the in1tercession of Ws 
son? A. Yes. 

Q. And i1t was as a rerult of that inten cession 
through his son .that you got this policy, was it 
not? A. That I don't know. 

Q. Well, do you know -th.aJt you sought him 
so for the insurance? A. I did. 

Q. And I suppose you wscertained when you 
got this insu1~ance ,that he h.ad •property of in· 
Sll.Mble value to t!he amount of your policy, did 
you not? A. I don't recall just now-it has been 
quite a while 18:go; I don't know. 

Q. The f aot is that you really didn't write 
any-- A. I didn',t wrrite tlhe policy, ,see? 

Q. But you tuT'Iled it over to ,another? A. 
Y:es. 

40 
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PAUL ZURLI1N, sworn for defand.ants. 

DIREGr EXAMINATION BY MR. BOARDMAN: 

Q. What is your ,business, Mr. Zurlin? A. 
Real estaite ,and insurance. 

Q. "\,Vhere do you live? A. 120 Seoond Street, 10 Lakewood. 
Q. Where i1s your office? A. Office 120 Second 

Street. 
Q. And you a~e the Mr. Zurlin tha:t Mr. Meyer!I 

•refers to ,thrat he turned this insur .runce over to? 
A. Yes, sir. 

Q. And on Augnst 1, 1922, did you write 
policy of insurance of $5,000 in t'he Provident 
& Washington on property of Anna Levin? A. 
Yes, sir. 2o 

Q. Is this your daily report, your daily record? 
(Paper shown witness.) A. Yes, sir. 

MR. BOARDMAN: I offer it in evidence. : 
MR. CARTON : I object to the •report, youT 

Honor. 
MR. BOARDMAN: It is his Tecord, it is his 

agent's record. 
·Mn. CARTON: I don't care if it is. There 

is no dispute that this policy wais wri ,t.ten 30 
1and paTticipated in t!he loss; but I can see 
no purpose of his report. ·There is no con-
tradiction ,that this policy was written. My 
suggestion is that it is i·r•relevant. 

MR. BOARDMAN: All right. I will with-
draw it. I don't think we need to cum •ber 
the records with it. I don't see any point 
in tJhat. 

Q. ·That was written on the 1st of August, 4.0 
1922? A y . es. 

Q. And the first insurance you ever wrote for 
:ur. Levin? A. Yes. 
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CROSS EXAMINATION BY MR. CARTON: 

Q. Have you fbeen in the insurance ibusine.E1s 
some 1time, fA-Ir. Zurlin? A. Yes, sir. 

Q. Arnd hlad you been ,aicquainited with Mr. 
a.nd Mrs. Levin prior to August 1, 1922? A. 

10 Yes. 

20 

Q. For some time? A. Yes. 
Q. Had you done ,any insurance !business for 

them? A. Not ibefore that itime. 
Q. David Meyers, the last witness, do you 

know him ws an insurance man? A. Yes, sir. 
Q. .And how <lid you C-OIIIre to write ithis $5,000 

poliey? A. He asked me to wri:te it. Mr. Meyers 
1asked me if i wanted ,any business on Mr. Levin's 
property. 

Q. Yon didn't see Mr. and Mrs. Levin about 
the ma;tter, did you? A. No. 

Q. A.ind was this policy in force at the time 
of the fl·re? A. Yes, sir. 

Q. And did it participate? A. Yles, sir. 
Q. In t 1he ,proportionate sha~e of 1Jhe loss? A. 

Yes, sir. 

HARRY MARSH, sworn for defendants. 

SO DIRECT EXAMINATION BY MR. BOARDMAN: 

Q. What is your business, MT. Marsh? A. 
Special agent for the Ohio Farmers'. 

Q. And where is your office? A. In Phila-
delphia; that is our-

Q. That is your local office? A. Looa1 offl~. 
Q. And wlhere is the Ohio Farmew home of• 

ftce? A. Leroy, Ohio. 
Q. When MT. Le Oompte wrote the Ohio Far -,o mers' policy on July 3, 1922, on •Mrs. Levin's 

property, was that 1'act 1brought to your a·tten• 
tion at fille time? A. Yes, sir. 

1G7 

Harry Al arsh-Direct. 

Q. What :part did you take · in t;he matterr A. 
As it was written outside of Mr. Le OomP'te'•s 
territo ry , it fWlas necessary to get the consent of 
our Ass'lm.ry Park agent. I called on him-
I don't know, J$,ybe it w.as ia week or two weeks 
afterwards- and he would not give the consent. 10 I called Mr. Le •Compte on ,the plhone, ias I re- : .._ 
call-no w this is away back-as I r,eciall, I called 
him on ·the phone and told him , that he would 
have to cancel the policy, and so reported to my 
office. 

Q. Who is E. L. 1Sohultz? A. He is general 
agentt. 

Q. For where? A. For :the east. You see I 
work out of itlhe eastern general :agency. Mr. 
Schultz is president of the E. K. Schultz Com- 20 
pany. 

Q. I show you Exhibit D-7. 'That is the daily 
report on this :policy? A. Yes, I innagine :this 
i the original. . . 

Q. ' Was thait polwy cancelled? A. Yes. ,. 
Q. And did you have trouble getting back this 

policy? A. Now that is-I know we had quite 
a lot of trouble . I WTote isevertil times · to · Mr. 
Le Compite. · . . . 

Q D 'd . . 30 • 1 you take any ·action 1as a ,result of u .: 
having the trouible that you had to get back the 
policy? A. Well, I imagine that they issued_._ 

( Obj ected ito.) 

Q. You must not tell w'.hat you imagine. A. 
,ven, I can't say positive. 

Q. You don'-t know about . any other policy? 
A. Here is what I know : · 

Q. Well , tell vs w,hait you know. A. I followed , 0 
this very closely and at the-I don't know, '· ,.. .. 
finally I oame in -the office one week 1and they 
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said the cancellatiion W1aS effected. 'So ,that re• 
lieved me of the worry about it. Now, how it 
wias cancelled, I oouldn',t tell you. 

Q. But I was not ·thinking of that. Do yon 
know anything ,about any other Levin policies 
in the Ohio FarJW:rs'? A. Oh, yes. 

l~ Q. Wfhat about fillem? A. Well, they were 
cancelled the sam~ way. 

Q. Wlty? A. Why? 
Q. Yes. A. I really oouldn~1t say at the pres· 

ent time. I don't know. No, it is too far- back. 
I couldn't tell you why I cancelled t'hem. But 
I ordered the cancellation of them, I know that. 

Q. I slhow you a letter dated Septemlber 6th. 
Tihat signature is the signa.ture-,wlhose signatu re 
is it? A. It was a •gentleman that used t:o be 20 
with us, no longer -there-William 'Satler . 

Q. And he signed Mir. ,S'dhul 'tz's nam e? A. 
Yes, E. K. 1Schultz & Company, by Willia m ·Sat• 
ler. 

Q. And on ,that date were you still try ing ·to 
get back these ipolicies? A. Evidently th e poli· 
cies · had not arrived yet when this lett er was 
written. . 

Q. As far as · you know, did •tlhe polici es ever 
10 a'l"rive? A. I eouldn',t say. Now it ·m·ay have 

gone out to ffl:te home office, which we know 
notliing about. 

Q. Let me ask you, did ~ou ever see th is let• 
ter of Decemlber 27, 1.922, frOinl Mr. Le Compte 
to your office? (Letter shown witness.) A. No. 
I have never seen this before. 

MR. BOARDMAN : Have you any objection 
to ,this letter? 

40 MR. CARTON: Ce'l'ltainly I object. 
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CROSS EXAMIN ATION BY MR. CARTON: 

Q. Mr. M~rsh, w'hat ,are you, a special ·agent 
of the Ohio Fairm~rs'? A. Y1es. 

Q. Where is your headqua:rte:r,s? A. Phila-
delphia. 

Q. And you know but very little 1a;bout .any 10 
policy or poli cies written in your company for 
Mrs. Levin? A. WeH, only what I would come 
a·rross in the geneml course of business. You 
see, every poMcy that is wrHten is reported to 
me within mty territory. 

Q. I Rnpose there are thousandR of those go 
through every rweek? A. Yes. 

Q. You say you !have had -trouble in ~etting 
other policies -back from MTS. Levin. What 20 
oth(>.,. nolicies did you have trouble getting back? 
A. Well we understand there were two other ' polirirR c,anceWed a.nd we had quite a lot of cor-
r~ponden~e on tho8'e two policies. · 

Q. Were other nolieies cancelled? A. Yes. 
Q. What d id they cover? A. I think th ev 

eovered in L akewood. if I rum not mistaken. I 
, rp,allv c011ld n 't :-:ay. I know th.ere is three ipolicies 

mentioned in tha t list . 
0. And wbo wrote 

Compte, all of ,them? 
of tn()m. 

\tlh.o~ ip!Olicfus~ Mrr. Lei 80 
A. Mr. Le Compte, aJll 

Q. Did tfuose other policies oover Lakewood 
Property or Asbury Parrk pro-perty? A. I really 
conlon't Ray. I coul<ln't say . I don't lmow . 

0. " 7P·ll didn"t mu sav the reason whv ohis • .... • t, 

policy in quest ion was cancelled, the one that 
has been iSRue<l in your company , iw:as becau~e 
it was written on Asbury Park property and 40 
Y<>ur A~bu:ry P •al"k a~en,t objected? A. You are 
speaking aibout tfue Clarendon Ho-tel? 
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Q. Yes. A. That is in Asbury Park? 
Q. Yes. A. Why the other two were cancelled 

I can't gay. 
Q. You thin 1k they were on Laikewood property? 

A. I im!agine so, because we hadn't rut one pol-
icy in Asbury Park. 

10 Q. Can you .ascribe any reason wlhy the poli· 
cies in Lakewood were ordered cancell ed when 
they h•ad been written by a 1ooal agent? A. 
None wh,atever. I cwn't now. 

Q. Did you produce this, Mr. Marslh? ( Paper 
e,horwn wiitness.) A. I think our office sent it. 

Q. Sent it to whom? A. Sent it to Mr. Da• 
vies. 

Q. You are trying to 1help out as mJUch as you 
20 can? A. 'I really don't know. That is a mat· 

ter of the office. 
Q. What does tfu1s report .show-I am •refer· 

ring now to D-7~ to when your Ohio F armers' 
policy was cancelled? A. Well~ •the onl y thin~ 
that I can see dO!Wll here, toot it is marked 
August, 1922. 

Q. Flat, wasn't it? A. Yes, sir. 
Q. And 1fue "cancelled" svamp on there written 

shows the cancellation as of AJU.gust, 1922, does 
30 it not? A. Yes, sir. 

Q. Do you remember when ,this policy was 
issued? A. Th.at particular policy? 

Q. Yes. A. I don't know. On Jruliy 3rd, isn't 
it? 

Q. What? A. J uily 3rd. . I didn ' t look at 
thiat daily. I din'rt pay paT'ticular attentio n to it. 

Q. You didn' 1t have so very mudh troubl e then, 
in getting the policy back if you cancell ed it in 

40 August, did you? A. I don'I know. I w.asn''t 
the one who handled it. 
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Q. You don't know much about this matter 
anyhow, do you? 

( Objected to.) 

A. As far ,as I am oonoorned, ·that is a 11. 
Q. Personally, I mean. A. Yes. 

BY MR. BO ARDMAN: 

Q. You don 't knOiw whether the polioy W&:!\ 
returned or not, do you? A. I couldn't tell you. 

GEORGE L. MAJOR, sworn for defendants. 

DIRECT EX AMINATION BY MR. BOARDMAN: 

10 

Q. Wh,rut is your business, M~. Major? A. 20 
St.ate agent 10oncordia Fire Insurance Oompan:r 
of Milwiauk ee, Wisconsin. 

Q. And wlhat is your territory? A. New Jer-
sey. 

Q. Do you know Mr. Le C-Onl;pte? A. Yes he . ' is our repr esentative in Lakewoood, and ho 
been for years. 

Q. Do you rememiber having a conversation 
~ith Mr. Levin, the ·husband of the plaintiff in so 
this case? A. Yes·, sir. 

Q. In the early part of 1923? A. Yes, sir. 
Q. After this fire? A. Yes, sir. 
Q. What did you go •to see !him for? A. Well, 

I was a disin1teristed party, but Mr. Le Compte 
owed me considerable money as a balance, and 
Ur. Levin owed Mr. Le Compte considerable 
money, and it was an idea to triy to collect this 
money to reimhll!rse ·me, so I could oolleet my 
balance. 40 
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Q. And wias anything said tJhere about this 
Pittsburgh Underwriters policy? A. Mr. Le Comp-
te at the time had some paperis in his hand wlhich 
'he said he would take •along w.i;th him and . he 
oould talk to Mr. Levin and tell him tJhat he 

10 
was wrong in using ·this policy, as it had been 
cancelled and ·he asked me as -a state agent of the 
company to -advise him t,o that effect. 

Q. As a kind of expert, that was the idea? A. 
Yes, ias 1an expert to go there and · advise him. 

Q. Do you recognize tlhis paper as ,the one 
that Mr.- A. That looks illfke the paper that 
Mi-. Le Compte had in his hand. 

Q. And he w,anted-- A. Wanted Mr. Levin 
to -sign it. 

20 Q. And 'What did Mr. Levin say? A. Well, as 
I reoolloot it, Mr. Levin seemed to ignore Mr. 
Le <Jompte and did ·n',t want rto talk on -the sub-
ject. · That is ,all I can remember. 

Q. Did he say that the policy had been cari· 
celled? Did he speak .a1bout -any ofuer policy 
having been cancelled? A. I don't think he 
would admit that H had been oani00lled. 

Q. He would not ,admirt, but did he deny it? 

30 A. Well, as I recollect, ,he sort of intimated there 
was some ~ancellation, but he didn't know which 
company. 

'Q. He didn't know which policy 'had 'been 
cancelled? A. That is all I can rememlber. 

Q. W·hat Mr. Le ·Oompte wanted M-r. Levin to 
mgn was a pa.per acknowledging the cancellation 
and releasing-- A. And releasing fille corn· 
pany from ,liability, inasmuch as they had no 
liability because they thonght the policy can· 

40 celled. 
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f'ROSS EXAMINATION BY MR. CARTON: 

Q. Wlho determined that they :had no Uability? 
A. Why, as a disinterested party, I simply told 
Mr. Levin that inas·muc'h as the company .asked 
for cancellation, and the :policy Wias no good to 
him, he turn it over to M~. Le Oompte or sign 10 
an affidavit, it wou1d not affect him in any way. 

Q. You were going ,there to try to help to get 
this defendant company out of trouble, weren't 
you? A. No, ,sir; I wasn't in any wiay ·that way~ 
I came, ,as I told you--

Q. Witlli. him to get money? A. To get money 
from Mr. Levin, in order that Mr. Le Compte 
could reimJbur-se me for the balance he owed me. 

Q. But you were not there in the pomp and 20 
f Ol'm of a state agent ·of the Concordia Insur-
a'JlJCe Company, but to sort of aJdvise Mr. Levin 
on what ,the law was on the policy? A. It was 
n?t. as state agent, correct. No, he was only as a 
dismterested party to tell him I knew it wa.s, 
that was all. 

Q. Didn't you ,say that you were a sort of 
expert? A. Yles, certainly. 

Q: And you were l.i'beral enougih to give Mr. 
Levm the benefit of your knowledge on the can- 30 
eellation of a polioi~? A .. AJbsolutely. 

Q. And you told lhim? A. I told !him. 
Q. And you told him you didn't !believe he 

had any cliaim against the cornipany, didn't you? 
A. Certainly. 

Q. And you tried to help out your friend Le 
Compte and t1h-e Pitts 1burgh Underwriteris by en-
deavoring to have Levin sign a waiver or re-
lease, didn't you? A. Tih.at is natrura1 with any 40 
SJ)ecial agent. 
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Q. YiOU did ,th,aJt, didn't you? A. Yes, certain• 
ly. 

Q. And he rrefused to do it? A. He practical· 
ly ignored him, certain!lly. 

Q. or course, he ignored him. A. Of course, 
he ignored him. 

lO Q. You were included in this loss yourself, 
were you not? A. Me? 

Q. Yes. A. l •am not interested at . all. 
Q. Your eompany is? A. My COIB/Pany is not 

in tel"ested whatsoever. 
Q. Who owns the Concordia? A. In 1923, the 

Concordiia Insurance Coonpany was owned and 
oontrolled by the ConcordLa Insurance Company. 

Q. Who ow111s it -today? A. At the present day 
20 it is owned by the Newark Firemen' Insuranee 

Company. · 
Q. Who owns the Ben Franklin? A. I don't 

know. 
Q. Isn't irt the Firemen's Insu:r,ance Company 

of N ewarlk? A. I know they own some boldings 
of interest, I don't know whether directly or in• 
directly. 

Q. Also in the Superior? A. Yes, sir. It is 
diirectly or indirectly, I don't know whi-Oh way. 

SO Q. So •that your company, the 1Ooncordia, 
owned by the Newark FiTemen's, is intersted in 
,this loss? A. Albsolutely not, my comjpany is not 
interested. i am not interested. 

Q!. D1dn~t the Newark :ffiiiremen's Insuranee 
Company take over the •responsibility of all 
tJhose companies when they •a:bsorbed them? A. 
That maiy be. 

Q. Certainly. A. Th.at may be, S'UTe. 
40 Q. Well, at any ·rote, you we-re trying to get 
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Mr. Levin to sign something that would be an 
admission that he didn't have any claim a~ainst 
the company? A. Y.es, a:t that time, and at that 
time, the Concordia didn't !belong t,o the FiTe-
men's Insurance ColDjpany. 

Q. And :he ,told you nothing doing? A. And 
he just simply ignored M~. Le Compte. 10 

Q. Now, W1hen W8JS thwt, 1about? A. Oh, the 
early part of 1923. 

Q. I suppose the inf ormatJion you ·had, from 
whieh you were going to give this advice to 
Levin as to oancellation, was what you .had got-
trn from Ernest Le Compte? A. That is the only 
information I haJd, none other. 

Vmo1NIA. WJIJSTHALL, sworn •for defendants. 

DIRECT EXAMINATION BY MR. BOARDMAN: 

Q. Where do you live, Miss1 W esthall? A. 
Lakewood, New Jersey. . 

Q. Are you emp1'oyed? A. Yes, sir; I am. 
Q. Where? A. F. W. Todd, Lakewood. 

20 

Q. In the .summer of 1923, •by whollll were you 
employed! A. Mr. Le Oompte, of Lakewood. 

Q. The Mr. Le Compte who t,es,tified here this ao 
morning? A. Yes. 

Q. In what capaeity were you employed? A. 
I was stenographer. 

Q. And did you fill up t'he policies? A. Yes. 
Q. Do you know Mr. and M•rs. Levin? A. Not 

personally. 
Q. "r ell, do you know them by ,seeing them? 

A. Just in a business 'Wlay. 
Q. Ju.st in :a !business way! A. Yes. 40 
Q. During th8Jt summer, were they in an1d out 

of YOU1' office? A. Very often. 



176 

riryinia 1r·cstltall - Dirt '<·f. 

Q. And do you recall ,the writing of th e Pitts-
burgh. Underwriters policy? A. On the Cl,aren-
don Hotel in Asbury Pa,rk? 

Q. Yee. A. Yes, on the hoitel in Asbury Pa rk. 
Q. A-nd ao you kniow wh!at was don e about 

1it, what happened? Did you get any mes5;age 
10 from-- A. Why, a telegram came to th e offiC€ 

on July 3rd to can~el the policy. Tihe telegram 
eame from •the Pittsburgh Underwriters. 

Q. And 'W'hat was idone? A. An 1d I immedi• 
. ately w,rote •another policy in ,the Ohio Farmers' 
and Mr. Le Oompite took it over ijh,at af'ternoon 
to get the Pittsburgh, he was going to replace it 
with the Ohio Farmers'. 

Q. Did he bring baclk the Pittsburgh? A. No, 

2 0 he didn't. 
Q. Did he •make any other efforts to get the 

Pitts'bua,gh? A. Yes, he did. 
Q. Did you ever hear him talk with. Mr. or 

Mr.s. Le vim rubout it in the o:fficie? A. V er.v 
often. 

Q. And what wouM. Mr. Levin say? A. Oh, 
1he iwould say he would give it to him in a da;\' 
or two, but he kept putting i·t off all the time. 

Q. \Vas Mrs ·. Levin in •the office durin g thr 
80 summer? A. Yes, she was. 

Q. W,a;s it spoken of to her?; do you rem ember? 
A. Y,es, it rwas. 

Q. W .ais it a matter of consideral>le concern 
in the office? 

( Objected to.) 

MR. BOARDMAN: All Tig7ht. I will accept it. 

Q. Was it an unusual experience to have dif-
40 ficulty in getting back a policy? A. Fro m Mr. 

Levin? 
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Q. Well, I mean geneflally speaking, dlid you 
have more trouble wirt:h this mamter so th ,at it 
fixed itself in your mind? A. Oh, yes, we did. 

Q. Wh o el,se were in the office during ·the sum-
mer? A. Mrs. Turner. 

Q. M:r. Le Compte' ,s office adjoins his house, 
10 is part of the •house, is it? A. Yes, it. does. 

Q. An1d WaB Mrs. Bennett in ·and out? A. Yes, 
she was. 

Q. Did she help in the office -somewhat? A . 
No, she didn't help w:ith ·the office. 

rRoss EX AMINATION BY MR. CARTON: 

Q. You were with Mr. Le ,Compi;e in 1922, and 
how long pTior to that time had you been with 
him, Miss Westh ,all? A. I went wiffll · Mir. Le 20 
Com pte; ·the first of June, 1921. 

Q. Thu had been with hirrn about a year before 
fhis policy was written? A. Just a~t. 

Q. Did you have chairge of tlhe insurance end 
of thf' L~ Comrpte office? A. Why, I wrote •the 
J>Olici~. I didn't post them, thoug,h 

Q. H:ad you ha'd experience in ihe insurance 
end of M1r . Le Qompte's business for any length 
of time ? A. Why, I w:as there possibly ,a yeaif 30 before th,rut policy was written. 

Q. Did you have anothm- girl in the office 
that took care of the insurance? A. Mrs. Tur-
ner. 

Q. Was she tlhe gtrl in chiarge of the insur-
ante? A. Why, she did the bookkeeping end 
of it . 

. Q. And do you re:rnember when this policy was 
issued? A. yes, I do. 

Q. This Pi ittslbburgh U11lderwrite~s policy? A. 4 0 
Yes. 

Q. I suppose you remember because you have 
checked ithe m,atter up ,since; that is the only 
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way you rermember it, isn't it, Miss West hall? 
A. I couldn't help but remeillJber it, ·tfuere was 
so much fuss about it at that time. 

Q. 'Tih:at fuss was at the time it was issued? 
A. Oh, yes; of course. 

Q. You issue :a great .many policies in that 
1 O offioe, do you not? A. What do you mean by a 

great many? 
Q. I wou1d like to have you state. You did 

issue a great many policies, did you not? A. 
A~oru.t .a hU!ndred .a month, I should say. 

Q. Now you say you remembe:r a telegram 
came in to cancel this policy. What did }Ir. 
Le Compte 1do, if anything, .if you know, wit1h 
regard to notifying Mr. .and Mrs. Levin of the 

20 receipt of tJhat telegram? A. Why, M·r. Le Oomip-
te immedirutely had me write another policy in 
the Ohio FaTimers' the day he received the tele-
gram, and that--

30 

Q. Now, I haven't a$ked you that, l\fss West-
hall. I asked you what, before he wrote this 
other policy, and IWlhen he got this telegirani, 
whait, if .anything, he did tow,artd communica t-
ing to 1MT. and Mrs. Levin the information that 
the company Wianted a canc~nation? A. He hwi-
n't had a chance yet. 

Q. 1'7 ell, Jie didn't do anytthing .at that time. 
<lid he? A. Why, he took the poliry over. 

Q. Wh 1at say? A. I say he took the Ohio 
policy over that afternoon. 

Q. Welfll. he told you he did that, I suppose? 
A. Well, I saw him <lo it. 

Q. Did you go with him? A. No, I didn't go 
witJh him. 

40 Q. You don't know wihere he went? A. I cer· 
tainliy have an idea. 

Q. Your unde~st.anding of the history of the 
matter is that, when this notice to cancel came 
in, Mr. Le Compte didn't give any notice to Mr. 
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and M1rs. Levin, but instead assumed to write 
a policy for them in the Ohio Fair me rs' ; is that 
right? A. He notified them perrsonally. 

Q. Before lhe wrote the poliey? A. No, not 
before he wrote it. 

Q. Well, rou don't know whether he notified 
them personally or not, do you? A. I t,ook his 1 O 
word for it. 

Q. Well, that iis very commendable. Do you 
know of your own knowled ,ge what Mr. Le 
Compte ever did tili.erea·15ter with regard 1to can-
cellation of this spolicy? A. Yes, fh.e went over 
to Mr. Levin. 

Q. Well, that is what he told you? A. I 
haven't any :reason to doubt his word. 

Q. I understand tha ·t. Now did you ;say that 20 
Mr. and Mrs. Levin were in the office very often? 
A. Mr. Levin was in the office very often ; Mr:S. 
Levin came in pos·sibly t:hT-ee or four ,times dur-
ing the summer. 

Q. Of 1922? A. Y~. 
Q. Are y,ou quite sure about that., Miss West-

ba]l? A. Yes, I a:m. 
Q. Do you know 'Wb.,at she ever came to your 

office for? A. Why, on business. 
Q. Do you know what business? A. I culdn't SO 

say exactly. 
Q. Wihat? A. When Mr. Levin would come 

over, she would come with ·him. 
Q. W\hen he would .be trninsacting business? 

Is that your observa:tion about that, Miss W es:t-
hall? A. Yes, it is. 

Q. Do you think you ever saw MTS. Levin in 
Your office in the summer of 1922? A. Yes, I 
did. . 

Q. Can you try and · search your memory 
as to what she came there for what she was 
doing When she was there? A. No, I can"t. 

40 
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MRS. PEARL BENNETr, sworn for defendanui. 

DIRECT EXAMINATION BY MR. BOARDMAN : 

Q. Where do you live, Mrs. Bennet t ? A. 
Lakewood. 

Q. And were you assoc1ated wi-th Mr. Le Comp-10 te in 1922? A. Yes, sir. 
Q. '1n what capacity? A. Well, I ·am house-

keeper down there for he (8Jnd :b.iis clhildren. 
Q. And his house ,and his office are in the 

sail1/e building? A. Yes; same floor. 
Q. And you were in and out of the office fre· 

quently? A. Quite a nUJmber of times. 
Q. Will you tell uis what you fkinow .abou t this 

Pittsburgh Underwriter matter? Do you remem· 
20 'ber it? Do you remember the affiaiT? A. Well, 

I just remem,tber that Mr. Le Oom\pte wa s always 
asking Mr. Levin for .a ;policy tha ·t was cancelled. 

Q. And did you ever go to Ashury P ark with 
Mr. Le Compte when he went to the Hot el Olar· 
end on? A. Qui,te of ten. 

Q. And wihat was the obpect of those trips? 
A. Well, he used to oome over ,after th is policy. 
I used to go with him on other 1business , too 

80 Q. What 1are the two things, as you ,und erstand 
it, that Mr. Le Oompte was going to ,see li r. 
Levin ·about? A. He used to go over after a 
check and he would ask for the policy too. 

Q. He was 1asking for a check and aski ng for 
the policy? A. Yes. 

Q. And have you :heard there or el sewhere, 
h.ave y;ou hea'I"d hi-m a;slking for the polic y back 
or lfr. Levin? A. Well, only in :tJhe offl.re. I 
never went in the hotel. 

40 Q. In the office, though, you heard him a.11k 
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Q. What would Mr. Levin say wihen he was 
asked about this? A. Well, !he jus t pu t 1him off 
and would :say he would bring it in. 

Q. Was Mrs. Levin ever present? A. 0uc:e or 
twice, I •have rseen her in the office. 

CROSS EXA MINATION BY MR. CARTON: 

Q. You were Mr. Le 'Compte's 1housekeepmj 
in 1922? A. Yes. 

Q. Are you serving in t ihat capaci t y at this 
time? A. Yes, sir. 

Q. What are your general du th~ as house . 
keeper? A.Well , just t o look ,after him and the 
r.hildren and take ca.re of the home. 

10 

Q. Is Mr. Le Oomrpte a widower? A. Yeis. f--ir. 
Q. Well , did you have to do wi th the offiee 20 

too? A. No, sir. 
Q. What were you doing in :and out of the 

offire ? A. vVhy, I just go in ·there once in a 
while. 

Q. 1Yha t ? A. Jus t go in there once in a while. 
It is on the same floor. 

Q. Will you tell us any oocasion when yon 
erer hear d Mr. Le Oompte .and Mr. Levin talk-
ing in the office about this polic y ? A. Several 30 
occasion~, .any time I would be in. 

Q. Tell us one. A. I can't tell exactly just 
W'h.en, but s:everal ti.mes. ·· 

Q. ,v eu, te ll UIS t:he circums t ances under which 
it took place. A. Well, just in •the office when 
:\fr. Levin woUJlid com e in or be in when he wou ld 
<'?me in a nd I would hear Mr. Le Compte asking 
him for ,this policy. 

Q. What were you doing in tihe office? You 
Were not working there , were you? A. Why, I 4o 
had a rig ht •to go in. 

Q. What were you, sit ting ,a~ound? A. ,v en, 
probably. 

I 
I • 

I 

ii 
I 
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Q. Well, your duties were taking care of the 
chlldren and taking care of hts ,house?! .A!./1 
,haven't any particular duties. 

Q. Well, those were y01Ur duties, were they 
not? A. Well, probably. 

Q. Wil'l you tell UJS a time, .any one time , when 
lO Mr. Levin came iin and you /heard Mr. Le Compte 

talking to him about this policy? A. No, 1 
can't tell you ·amy just certain time, I heard it so 
m1any times, but I just couldn't tell you any cer· 
tain time, but sever.al times, any number of 
times. 

Q. A great number of tiimes? A. A great num· 
ber of times. 

Q. And the pa:rport of those oonversa tioDIS, I 
20 take it, would be that Le Compte wias tryi ng 

to get back !this policy? A. Yes, sir. 
Q. You heard that on numerous occasions, I 

suppos-e? A. Yes, sir. 
Q. Oan you tell us any one else who ,w.as ever 

present when that conversation took pla ce? A. 
Only the girls in the office. 

Q. Anyone outside t'he girls in tJhe office? A. 
Well, not 1 ·tJhat I -remem1ber just now. 

Q. "\,Vhat would Levin say? A. Oh, I don't 
80 remember just wlhat he would saiy, just ~e would 

bring it in, always something satisfactory. 

40 

Q. He ·had evidently been kidding again. Didn't 
Le Compte say "Y !OU promised last week to bring 
it in" when ·Mr. Le Oomprte would tell ih.im? A. 
Yes, they done different things like that together. 
They were the greatest friends. 

Q. You suppose thwt he would? A. I heard 
them ,. 
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Q. Did Le Compte get pret ity sltrong and say, 
"Here you have got to stop kidding now and 
bring in th at policy"? A. I presume he did, iat 
times. 

Q. Don't presUlllle. Did he or didn 't be? A. 
I think he did, yes. 

Q. What would Levin say 11:lhen? A. Well, 1 O 
sometimes just say he would bring it. 

Q. Would Le Oom1p,te let 1him get away ·with 
that? A. He evidently did. 

Q. 'The fact is, Mr.s. Benne t t, Levin and Le 
Compte were very int i.rn1ate friends, were they 
not? A. Very. 

Q. And MT. Levin did a big business with 
Mr. Le Compte? A. He certainly did. 

Q. Did anything happen in any of these con- 2 0 
versat ions tha t 1ffil'ggested to you any reason why 
Levin would not comply with the request of 
•his friend Le 'Compte •and bring that poliey in? 
A. "Why, no. 

Q. You don ' t know of any rewson ·from an y-
thing you heard? A. No, •sir. 

Q. Now did you say .as ihl()Usekeeper you ,made 
th~se trips rto Asbury Park with Mr. Le 10omJpte? 
A. Very often. 

Q. How rn1any tiimes? A. Oh, a number of 3 O 
times. 

Q. Duri ng t hat summer of 1923? A. Yes, 1sir. 
. Q. He "~ent twice .a week, did you go every 

time? A. No, not every time. 
Q. Wh 'at did you do , d,rive over in a oar? A. 

Yes, sir. 
Q. nid yon get out of t'.he car .and go in the 

hotel? A. No, sir. 
Q. How do you know he told the Levins? A. 40 

Only tha t I knew Just the errand that he was on. 
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Q. Is 1tha:t what you ,mean your tes timony fo 
be measured by? A. Y1es, sir. 

Q. You didn't hear any thing of the personal 
oonvers 'ation between Le Ooonpte aind Levin on 
any of these trips to Asbury Park, did you? A. 
No, not Asbury P.a:rk. I never went in the hotel. 

lO Q. But ·thrut was your understandi ng, ,that Le 
Oomrpte was going over after this policy and that 
is what you assumed tJlrat was •said? A. Yes. 

Q. T1ha:t is a fact, isn't it? A. Yes, sir. 
Q. So you don't know any ,thi:ng ·tlrat was said 

between these two? 
RY MR. BOARDMAN : 

Q. MT. Le Co.mpt;e still does some ibusiness 
for Mr. Levin? A. Yes, sir. 

20 RY MR. CARTON: 

so 

Q. He still collects money ·from htm , doesn't 
he? A. I couldn't tell you that. 

MR. BOARDl\IAN : We have had taken the 
tes-tim!Ony of Mrs. Bessie M. Turner under 
a stipula t ion, and I will ,now read that to 
the jury, if I may. 

(Reads deposition.) 

BESSIE M. TuRNER, being duly sworn , .accord-
ing to law , on her oath ,testifies as ,fo'llows : 

BY MR. BO.ARDMAN : 

Q. miere do you live? A. 1\Iy home at pre&-
ent is at Miami, Florida. 

Q. How long have you lived there? A. Sface 
February 1925. 

Q. How long have you been married? A. 
to Three years in Ootober. 
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Q. In Jul y 1922 wh.at · was your name? .A. 
It was Bessie W. M.atthews. 

Q. "-~ere d id you live then? . A. 607 Mon-
mouth Avenue, Lakewood. 

Q. You wer e employed by Mr. Ernest E. 
Le Compte? A . Yes. 

Q. What were your duties? A. Bookkeeper 1 O 
and clerk. 

Q. " ·hat is his business? A. Insur ance and 
real estate. 

Q. Did you have -charge of ,his insur.ance wor-k? 
A. Pa.rt of it-not aU of iit. 

Q. Did you kmow .at that t ime a man named 
Mr. Levin? A. Yes. 

Q. And do you recall t :he incident in respec t 
to his insurance on hotel property in Asbury 2 0 
Park? A. Yes. 

Q. Do you recall the Pit t s·burgh Underwirt t er s 
policy? A . I •recall the poli cy hut I cam' t r e-
member just the amount of i1t . 

Q. Mr. Levin came in ·to get the insuran ce 
on this pro per ty? A. Mr. Levin usually airr.anged 
Wit'h Mr. Le Oompte and t:Jhen he gave us the 
policies to write. 

Q. Did he come into your office? A. Yes, he 
30 had ibeen in the office. 

Q. Was he in 1tilie office during the summer of 
1922? A. Yes. 

Q. You knew Mr. Levin? A. Yes. 
Q. How many times ha ve you seen him in there 

do you ·snppose? A. Numerous times. 
Q. Did you ever see Mrs. Levin im t here? A. 

Yes. 
Q. "\Vlho arranged for the insura:nce , do you 

remember ? A. M1r. Levin usually arranged for 40 
the insura nce. 
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Q. Can you -recall wlhat '11.ruppened to one 
$5,000 policy t]hat was written in your offke1 
A. It was wriJtten and given to Mr. Levin and 
;shortly ,after it was given to him thP .Pi,tsbnrgh 
Unde-rwr:iters ordered it cancelled through a let· 
ter. 

Q. Was there a telegram? A. Yes. there was 
a teleg:r'am came too. 

Q. In pursuance of tlhose instructions, what 
w,as done? A. We wrote to Mr. Levin and also 
notified h1m veribally. I myise1f did in the office 
of the cancellation and asked for the policy and 
he said he would •return it, buit he could not get 
it at the present time. 

Q. Did you write another policy to take the 
20 place of it? A. Yes, in the Ohio :Farmers'. 

Q. Wlhat 1hwppe ned to ·bhat? A. it was also 
C'ancelled-by the Ohio Fa ·rmers" Insurance Com· 
pany. 

Q. Did he bring back that policy? A. I can't 
recall just wlhat he did about thart. 

Q. Were you a typist? A. No, I did not write 
the policies, 'but I did typewrite several letters. 

Q. Would you recognize your own work? Is 
that yoflllr typing, do you remember? (Produces 

IO letter.) 

MR. BOARDMAN : Mr. Carton have vou the ' . 
origin.al of a letter writen by Mr. Le Compte 
to Mr. Levin UITTder da,te of July 12th, 
1922? 

MR. CARTON: We have not, and Mr. Lev•• 
in's position i,s that lhe never received any 
such letter. 

4 0 Q. After the Ohio F,airmers' policy was can· 
celled, was any other policy w:ritten throug!h 
your office? A. No-not in .Asbury PaTk. 
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MR. CARTON: Tha;t question is objeoted to 
for the reason that the records of Mr. Le 
Oompte's office would .serve ,as the best evi-
dence to cover nhis faot. 

Q. Did you have any further conversation with 

. , 

Mr. Levin as to the ai'bility or the inability of 1 O 
your office to get furtlher insurance? A. Yes. 

Q. Wha:t was that conversation? 

MR. CARTON : ·'J.1hat is objected to-it is 
1mmateri •al. 

A. We simply told him we could not furnish 
_any insurance for him in Asbury Park and that 
he would have to look for it elsewhere on his 
property here. 2 

0 Q. Do you know whether he got another poli-
cyf Did he ever tell you whether he did get 
another policy or not? 

MR. CARroN : Question objected to. 

A. As nearly as I can recall , of oourise, I am 
not positive aibout it, that •he got ilt with J urlin, 
in La:kewood. 

Q. Did he tell you ·about what lhe did? A. I 
can't recall just now. 

Q. Was Mr. Le Compte the agent of both 
these companies? A. The Ohio Farmers' and 
Pittsburgh Underwriters. 

Q. Does the name of Mr:s. Altschuler mean 
anything to you? A. I irememlber the name as a 
mortgagee. 

Q. Did Mr. Levin ten you anything ,a'bout where 
fille policy was? A. Not t.Jhe .Pittsburgh policy. 
Re just ·said he ·could not get iit at the present 
moment. 

30 

40 
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Q. How long a period did your efforts to get 
back the Pittsburgh policy, oover? A. I C'an't re-
call definitely just how long, -but I asked him 
several times and we also wrote :him. 

Q. More than once? A. Yes. 
Q. At that time did yon see him frequently? A. 

Yes, when I asked lh:iim for it, I asked ·htm fre• 
quently. I told him 1Jhe policy was cancelled and 
he said he would bring it in. 

CROSS EXAMINATION BY MR. CARTON: 

Q. Mrs. Turner, how long h 1ad you been in the 
employment of Mr. Le Oompte up to 1922? A. 
.I think about a year-I oan't recall just definitely. 

Q. W:hat were your duties generally in this 
20 office? A. I took ca:re of tJhe books, was general 

clerk and notary public. 
Q. How m·any other clerks were there in the 

office? A. One other beside In!Yselif. 
Q. And Mr. Le Compte a1so worked in 'his own 

oftlce? A. Yes. 
Q. Did you hia.ve charge of the insurance work 

generally? A. No, I did not write the policies. 
Q. A:nd were you a stenographer? A. No, I 

80 was not a stenog,rapher. 
· Q. The letter tha:t you •have referred to and 

marked Exihiibit D-1, did yoo say that you wrote 
this letter? A. I say that it 'looks very mtuch like 
my typewriter and I did write letters for Mr. 
Le Compte, albhough I w.as not officially a sten· 
ographer. 

Q. How would you get the data from Mr. 
Le Compte when you wrote these •letters on the 
typewriter? A. He usually gave it to me at noon 

40 when the other girl was out and I would taJke it 
in longlb.and. 

189 

Deposition of Bessie M. Turner, Read--Oross. 

Q. All you can say aibout t1his paper 1ma,rked 
D-1 for Identifkation is that it looks Hke a letter 
written on the tyipew::riter that you used? A. 
Yes, an L. C. Smith. 

Q. How many typewriters were in tJhe office? 
A. Two. 

Q. :Both -the same make? A. No. 10 
Q. 'Vha t was the make Olf the •machine you 

used? A. L. C. 1Sm)ith. 
Q. And what was tlhe other machine? A. I 

can't just recall, ,but I know it was not the same 
as mine. 

Q. Was the otilier clerk in t.lhe office with you 
at the time? A. I can't just remember that, -but 
I do nort believe sihe was or ,she would have taken 
the let t-er. 2 o 

Q. Is it a fact ·tJhat Mr. Le Oompte did not have 
any stenographer in the office at the time you 
were takimg the letter? A. Not always. Some-
times she would be there. 
. Q. Then ll'e pad a stenograplher in •the office dur-
ing t•he ,time you were there? A. Y~s. 

Q. Did Mr. Le Compte ·make it a practice to dic-
tate letters to you or give you tJhe dia.ta in long-
hand for lettel"ls to be writJten? A. No, he did 
not make a practice of it. 3 0 

N
Q. Wa:s th.at quite an unusual 1happening? A. 

0, if the stenogrrup'her happened to ibe out he 
would a.sk me to do it. 

Q. You know MT. Levin personally I assl\l.lile? 
A. Yes. 

Q. _You said !he had ·been in your office on many 
OCCas1orus·? A. Yes, very oflten. 

Q. For what purpose? A. Usually just a per-
sonal call, sometimes on business ail'd ,sometimeiFJ 40 
he Would just run in to say "How do you do". 
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Q. Did Mr LeOompte write considerable in-
1 

su.rance for him iat hlrat time? A. Yes. 
Q. Mr. L(:()om·pte !had written many other pol• 

icies 1th1an the one in question had he? A. Yes. 
Q. How did you come •to talk with Mr. Levin 

when he was in tfue office? A. Mr. Le Compte 
)'1 asked me when he came in 1f I would deliver the 

message a;bout tilie policy. 
Q. What message? A. !Concerning the can~l-

lati-0n of tJhe Pittsburgth policy. I reminded him 
of the fiact tihat it had not been brought back yet. 

Q. How ·m1any •times did you ask .for tJhis volky? 
A. More than once. 

Q. How tm,any times do you think that M~. Le 
Oornpte a,sked him? Did you ever hear him re-
quest him to return it? A. Yes. 

20 Q. More t !han once? A. I can't ·reoall. 
Q. What would Mr. Levin say when you would 

,request him to retmrn the policy? A. He would 
just say that he would ibring iit 1b.ack, 'but he could 
not get it then. 

Q. Did the say why? A. No, 'he usually actro 
a little flustered. 

Q. Mr. Levin had been doing considerabl e in-
~uranc-e business with Mr. Le Compte at that time 

80 Oi1adn't he? A. Yes. If I can rec·all correctl y he 
had a boy in 'his office that took charge of his 
;policies and (he said he had to get it through him. 

,o 

Q. Mr. Levin's office? A. Yes. 
Q. Where did Mr. Levin live at thalt time? A 

'J.Th.e Cla.rendon Hotel, Lakewood. In the summer· 
time he was in .Asbury Park and in the Winter 
in I.akewood. 

Q. He made his 'home in La;kewood? A. Yes. 
Q. And ran the Clarendon Hotel there? A. 

Yes. 
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Q. How far removed was the Clarendon Hotel 
fro Ill/ Mr. Le00tmpte's office? A. Sever.al blocks. 
I can't say definitely how many. 

Q. It would· not have been 'a very long trip to 
go up from your office to his offke would it? 
A. No. 

Q. Did you ever go to Mr. Levin's office OT 1 O 
hotel for this policy? A. No. 

Q. Never been requested to had you? A. No. 
Q. You do not know whether ~fr. Le Oompte 

had done so or not.? A. No. 
Q. You say this policy in question when it was 

writ,ten W.aJs handed to Mr. Levin? A. No, I do 
not say that. 

Q. What did you say about the policy? A. I 
did not say I ihainded him the policy. The policy 20 
was sent or given to him ·; it was in his possession. 

Q. You saiy it was senit or given to him? A. 
I did not man the policies or write tJhem. I did 
not hand him the policy. 

Q. When do you 1say it wa;s sent or given to 
him, you assume that it was? Personally you 
have no knowledge of it? A. No. 

Q. You re~ber any other instances where 
Polieies on Mr. Levin''S rprope:rlty or property ot 
his wife had ibeen caincel'led or recalled? A. Not 30 
in Lakewood, but in Alsbury Pwrk. 

Q. In how ,many instances 1had •that taken p1'ace? 
A. More tha;n once. 

Q. Prior to this :time in the 1Summer of 1922· 
or a.fter that? A. There wtas one policy oNlered 
cancelled after the Pilttsfburgth policy. 

Q. It is your recollection tha;t 1tihere were sev-
eral of Mr. Levin's policies •ciancelled through your · 
office? A. Yes, there were. · 40 
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Q. Did you have any converisa:tion with Mr. 
Levin about returning any other policies? A. No 
I do not. recall any 1speci 1al instance rtha t I ever 
asked 'him for any except the Pittsburgh. 

Q. How is it that you reoall this ,pa:rticular 
insurance policy? A. Because we tried ·so ha.ll'd 1 O to get it back. 

Q. "Wllen you demanded the reltmrn of other 
policies did ~ou t.ry 1hard to get these back? A. 
We ihad to .ask him a couple of times at least for 
them-he was alw;ays pretty slow. 

Q. And then you eventually got them? A. Yes. 
Q. But this one you could noit get? A. No. 
Q. Did you say 'that you made a requ est af 

Mrs. Levin to return this policy? A. I do not 
20 recall asking Mrs. Levin. 

Q. W.hy do you say fill.at when you wrote the 
policy in the Ohio Farmers' that it was in tended 
to take tfhe place of the Pittsburgh Underwr ireni 
policy? A. We wanted to oover 'him and we put 
him in the company we thougiblt would take it. 

Q. Do you know of your own know ledge that 
the Ohio Fiarmers policy was to replace the Under• 
writers or w'het 1her it wais additional insuran ce? 
A. It w.as to replace the Pittsburgh Underw ri!ters. 

SO Q. How do you know filia.t? A. At leas-t, Mr. 
Le Compte .said so. 

Q. You do say tJhat M.r. Levin 'had sever al pol· 
ides going tJhroug.h your office on his various 
properties? A. Yes, !he did. 

Q. Do you know how 'long a period it was thSJt 
you say you were trying 1to ,get this policy back 
from Mr. Levin? A. No, :sir. 

Q. Whether it was years, months , or weeks? 
40 A. 1It was over a week. 

Q. You think the period covered 1about a week? 
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A. I think it covered a:bout a week. I oon'1t reeall 
just how long it did take. 

Q. Do you know what report W1as made to the 
oompany of your failure to get this policy /back? 
A. I can't recall just definitely wlhait rtilie report 

~- 10 
Q. You say you recall that Mrs. Altschuler was 

,the mortgagee on the iprope~ty covered -by this 
Underwrit ers policy? A. No, I say I rooa:11 ·the 
name as a mortgagee on a policy. 

Q. Do you recall whether or not she was 11. 

mortgagee on this · policy? A. No, of course, I 
don't remember definitely. I irecalled tfue name 
right away . 

Q. Did you send any notice ,to· Mrs. Altschuler 
about the cancellation of this policy? A. I don't 2 0 
know. 

Q. Nor did you see Mrs. Altschuler? A. No. 
Q. Now you say · you wrote 1t;o Mr. Devin more 

than once to r~burn this policy? .A.. Yles. 
Q. Have you the oopies of letters other •than the 

copy you have identified here? A. I believe · M~. 
Le Compt;e has them . . I have not. , . 

Q. How many tfunes do you say you . wrote to 
him? A.. More than once. · 30 

Q. And in eaoh or these instances did Mr. Le 
Compte give · you the . data for the· l~tters in long-
hand? A. I believe once I wrote it , myself. · 

By MR. BOARDMAN: 

Q. ,vho was John A. Lane? A. I believe he was 
a special agent for the Pittsiburglh Underwriters. 

Q. A special agent for this ,part of New Jersey? 
A. I believe !he was. · · 

Q. Were you ta ·miliall"· with •mail that came_ il). 4:0 
"' . 

I I 

I 
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and - the eommunication'.s t1b.1at came in ·from the 
Pittsburgh Underwriters to Mr. Le Compte? A. 
Yes, usually I .:opened , 1the corresipondence . 

-· Q. Were t'he:re' many lette:rs that crume in r 
MR. 0.A.RTON: T-J1at is objected to for the 

reason tha:t the letters · thems~lves will be the 
, . best evidence to show ,this. 

' Q. Did you get .any . comuunicitions from Mr. 
Lance to . cancel tlhe policies? A.· I can't just 
n~rnll. , T kno"' it "·::ic. · frr'm the P'itt ~"1:n•o·h r 11-
derwriters-I , can't just · recall. · 

PLAINTIFF'S TESTIMONY IN . REBUT'l'AL 

GroitGJJ R. DAVIm, recalled. 
- . 

DIRECT · EXAMiNATION BY MR. CARTON: 

' ) 

Q. I aim referreing, Mr ... Davies, I . am directing 
your attentjon to Exhibit D-·8 _and ask you to ex-
plain ·generally what . this exhibit is. • A. In the 
ftrst place it is tlhe original _ daily repor;t coming 
in from agent .Le Compte giv.ing .all .the informa· 
tion in connection with ,.the wr.it~ng of thiis insur· 

30 a.nee. 
Q. - This policy in qlllestion? A. ~is policy in 

question. , 
Q. Now when i-t was in1troduced ·1 dii not ex· 

amine it, but on examining i£ since : I ·see there 
are a lot of pa;pers attached to it on the head of 
it _ and behind tJhe repol'lt. What are those papers? 
A. Well, tJhis paper here is what is -te:rtmed a lost 
policy ireceipt, wilich was made up by· -our ac-
e<>unt~g depantment. . , When- ,we closed 11p .Mr. Le 

40 Comi:>te's .acoount he was S1hy in his · remi ttances 
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to the .amount of this premium which 1he had :Qot 
collected, ther.efor~ Jt was put through and a .lost 
policy receipt was sent. by our ~ooou:Q.ting depart-
ment, as you will see, per C. H. ~amilton, 0. K.ed 
by 1me. We did not put itha t ifiltrough until May 
7, 1923, in our May accoant. 

Q. You did not put this lost policy ,receipt ,there lO 
until that time ? Thait was long after tfue fire? 
A. That was long afte~ the fire. We did not col-
lect any remittances from Mr. Le Oompte until 
after the fire, and he w,as shy rthe amount of this 
premium and therefore we had to put this tlhrough 
fo complete our records. · . ,. . . 

Q. And t1hi,s lost policy receipt that you have 
just Teferred to, it · purporrbs to be ,. signed 

O 

"~na · 
Levin, by Hamilton". A. "Ann~ Levin, by Ham : 
ilt.on." · 

,. 

Q. You don't mean to say that Mrs. Levi,'IB 
signed that paper? A. You just read it yourselrf ' 
"Anna Levin, per .c:· H. HamiHon." That ls th; 
proof. · · ·: 

Q., Is ihe in ¥~s. Levin's employ? A. Absolute-
r y not. He !IS lOUr ruuditor' w.as at that 'time. 

Q. In the Pittsburgh office? A. Yes. · · 
Q. He j~t signed he:r name 111 there as a ,mat- 3 Q 

ter- A. Oh, S'Urely. 'This is our entirely. 
Q. I didn' t understand 1th.at. A. .Oh, ~o, we 

don't. maintai n in ·· any way that we have a iost 
policy recei,pt. 

Q. Wel'l, that .fOQled me a little W"hat are 
~ese. Teturn -~al cards on this. paper? A:. 

0&-e .are letters ,that w.ere written to • Anna 
Levin. This w~ , sent March ~, 1923, to which 
she sent a return. But tlhat hasn't anything to 
do witlt this . It was afrter the fire; but we at- 40 
tached all the return receipts rigtht to our origi-
nal entries. 
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Q. Then tihere seem to ·be several letters at-
tached to the- A. Well, that h1a,s g~t nothing 
to do witili Levin. I can taJke them off i-f you wish. 

Q. That is wfha!t I want. A. These don't per· 
tain to t1ha t at all. 

Q. That was all I wanted. 

ALFRED L. STANSBURY, ,recalled for pl aintiff. 

DIRECT EXAMINATI0N BY MR. CARTON : 

Q. Mr. Stansbury, were you p1resent in romt 
this morning when Mr. Le Co.mpite was on the 
stand? A. I was. 

Q. Did you hear Mr. Le Compte ,say that when 

2 0 he saw you the :first time he saw you, likely the 
day .after the fire, tJha.t he to1d you at ,that time 
the Pittsburgh policy, Underwriters rpolicy, was 
cancel'led? A. I ,heard him testify to that effrr.t. 

30 

40 

Q. Is that a fact? A. It is not. 
Q. What ,actually did take place betwe en you 

and Mr. Le Compt.e that day? A. I would like 
to re'late the whole thing from the time of the 
fire; that I went to the fire the followin g-

MR. BOARDMAN :-Can't you answ er the 
question? 

A. I would like to gtate where I met Mr. Le 
Compte the first time after the :fire. 

Mn. BOARDMAN :- If that rs necessa ry for 
y.our question just -go ahead anq state it. 

THE COURT :__)It is, I think, rebut tal And 
must be limited to the pertinent question. 

( Question irepeated. ) 
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A. We met SJt the fire, went over -the building 
with Mr. Levin, that is, Mr~ Le t()ompte and I did. 
I asked him if he ihad ,a list of the insuranee poli-
cies that he :had on the hotel and he said he had. 
I told him if he came up to the o:fflee I would 
give him a list of my companies. He read off a 

1 0 
list of his po~ices, which included the Pit~hurgfu 
Underwriters Insurance ·Oo~pany. 

By MR. BOARDMAN:-

Q. Have you the list? · A. He read it off to m~. 
I 'have a penc il meinorandurrn ,, the origirrrul that :r 
mMe. 

Tm, (k>URT :-I think this lhas all been 
testified to, Mr. Carton, on your idirect case. 2 0 

MR. CARTON :-Yes, it h,ais, your Honor, and 
I onlr wantted it tor the :purpose of rebuttal. 

BY MR. CAJtTQ N :-

Q. Let me ask yon this : did Mr. Le Compte 
thereafter inform you tihat this policy had been 
l'ancelled, the Pittsburg,h Underwriters? A. He 
did. 

Q. "When with relation to the time !he gave you 
~he information? A. About if our days .afterward;s , SO 
In the front part of our office, 208 Main Street: 

Q. And wlhat did he tell you t'.h.en? A. He told 
me the Pitts burgth Underwriters was cancelled. I 
sa'd " 1 , Are ~ou sure, Ernie?" He says, ''Yes ;" 
and I went fbaok and struck it off the list. 

Q. YOU ·strucik it off tlte list of iniSUranc~ you 
had at that time 7 A. The memorandum 1 h.ad of 
his policies. 
· Q. I think I did ask you on your diirect ex-- 40 
am.ination -i-t I didn't it is a f~t----that )"1(')11 
:8'11ed Mr. Le Oompte's office ·to · veri .fy 'the cover-
ings? A. I did testify to that. 

I I 
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BY MR. BOARDMAN:-

Q. You haven't any -list in Mr. Le Comipte'8 
handw,ritiD'g and never did have of these policies, 
did you? A. No. 

:M:oRRIS LEVIN, sworn f OT ,plaintiff. 

DIRECT EXAMINATION BY MR. CARTON: 

Q. You ,are the husband of tbe pliaintiff here, 
a.re you not? A. I aim. 

Q. In business in Asbury Park and Lakewood? 
A. Yes, sir. 

Q. How long have you been acquai nted with 
Mir. Le Compte? A. About :fourteen years. 20 Q. Mr. Le 'Cornjpte ,has ,said that he wrote a 
policy for yoru, I think early in Jul y 1922. in the 
Ohio Farmers' and delivered it •to you. Is t.hat 
a fact? A Well, I teH you, counsellor , I couldn't 
recollect for any poli,cy, what he wrot e or didn't 
write. He wrote for me a lot of polici es and how 
oan I? Just if I say I will .have •to say a lie. I 
don't kil'OW anything i! he did or not. 

Q. Do you remember paTticularly t.Jhis Ohio 
30 F-ar,mers' policy ever having ·been present ed to you 

by Mr. Le Oompte? A. I couldn't tell you, be-
cause I cou'Idn't tell no dates or dayis ,,because I 
don't know. He presented m.e policies and sent 
it in and th 1rut is all I know. 

Q. Well, maybe this will refiresh your recollec· 
tion. He says at the time tJh·at 'he deliver ed this 
policy to you, the Ohio Fru:rmers', ·that he told you 
1th.at the Pittsiburgh. Underwriters polk y lb.ad been 
cancelled and dem;anded it back from you. Is that 40 .so? A. When was that? After the fire he told 
me it was cancel'led. 
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Q. Said to be early- A. 'l'welve days after 
tfue fire ihe t;old me it w;as cancelled, not before. 
I never kn owed anything before. 

Q. No,' I th ink his conversation h.ad ·relation to 
the tnrly par t of .J nly 1922. He Rays he wen t to 

7 

your hotel, delive red the Ohio Farmers' an~ re-
18 quested the r~turn of the Pit tsburgh Underwnters. 

Did he ever do that? A. We hadn't many can-
celled, you know . I woudn't keep no policy , I 
wouldn't go back of-

Q. Did he do it? A. I :say I don't know, I 
couldn't tell you. What sh.all I tell you? Now 
tell me, wh.at can I do ? Wlhy s:horuld I h·ave a 
cancelled policy? What will I do with it? 

Q. Do you remember him ever !having called 
upon you .for turning over any policy that had' IO 
been cancelled tJhat you didn't turn over? A. 
When he oome in with a cancelled policy to exe-
cute to me ihaek the gir 1 takes her policies from 
nhe safe and he takes out wihatever he need ,s. I 
don't know anything about it exactly. 

Q. Did Mr. Le Coonrr>te ever 1request from you 
the return of any policy which he claimed had 
been cancelled, that you did not burn over to him? 
A. No; why -should I? Why should I keep a SO 
cancelled policy ? 

Q. Well, keep this in mind: Mr. Le Corn.pte h a~ 
said, referring to this policy, tlhat all summer, 
twice a week, in the summer of 1923, he called at 
Your ·hotel in .AJsfbury P ark to get hacik t his policy 
for cancellation . Did he do thiat? A. No, sfir. · 

Q. Where were the ,policies of insurance oover-
ing the Claren don Hotel, wi th you or with the 
mortgagee, if you know? A. [t was with the 
mortgagee, and 'SOIIlle I h:a:d. ·40 
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Q. Did you ever order the writing of any poli-
cy in the Ohio Farmev.s' to substitute the Pitt~-
burg.h Underwriters? A. I never did. 

Q. There h18Js been ,a reference made to a policy 
in the Provident-WaS!hington, I think, written by 

10 
)fir. Zurlin. Was that policy written to take the 
place of ;the Pittsburg,h Undel'!Writers policy? A. 
No, sir. 

20 

ao 

Q. How did th.at. policy come to 1be written? 
A. Well, Mr. Meyers was a ifriend of uniy son and 
·he always bothered me aibout polieies; and I told 
my son that he could give him the policy for 
$5,000, •and :that is the way H come. 

Q. Was M,r. ·Meyers a friend of your son's? 
A. He is. 

Q. Did you ever have any difficulty in collect-
ing insurance on your property in Asbu ry Park? 
A. Well, you know _ I didn't. I can get over a 
,million dollars of insurance if I want it, in half 
an 'hour. 

Q. I suppose you have in youT experie nce witb 
these hotels, you have had various policies can• 
celled, have you not? A. We 'have. 

Q. And it is a fact ithat Mr. Le Oompte has 
got those canceUations fback? A. 1Sru.re. Why, 
what ·shall I do with them? 

Q. For .any ref:usal on your ,part to turn over 
any policy to anybody? A. "\iVlhy 1should I refuse? 
What shall I do with a c.aneelled policy ? What 
can I do with iit, keep it for a memoran dum or 
what? 

Q. I don't know. I want to know what the 
fact is. A. 1Well, you know exactly. 

Q. Would there be any reason if you have a 
40 policy ~nce'lled to keep it? A. Why should I? 

I didn't know it wias cancelled. I!f it was can· 
celled I would place insurance on. Did I know 
anything about it? 
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Q. Mr. Le Compte did ask JOU to sign a release 
after the fire, didn't he? A. He oame with ano-
ther gentlema n ·and he told me, that man wias 

before on the 1stand, he told tme, "'I am paying 

7 

out good money rf.or bad." He say, ''If I should 
cancel that .policy I can get $2,000 baok, $2,200 
more;" that is what !he told me ; if I will keep . 18 
on with this policy I might ·1ose it and if I have 
one it will take a good many years till I get that 
money. That is what he told me, ,tfu.at man, from 
that same -line. 

Q. Was that what :he wanted to iSign tlhis for? 
A. Yes, I said I would sign it , "I don't know 
anything about this :all." 

Q. I show you Ex ;h1bit D-9, ,purporting to be 
a copy of a letter which Mr. Le Compte say;s he 20 
!-E'nt to .' 011. Did yon (-•ver get the or iginal of that 
letter? A. Not that I know. 

Q. Well, it is ,addressed to you. l}f a letter like 
that had been addressed to you, you would I.have 
got it if it ~vas -sent to you, wouldn~t you? A. 
Well, if it would be sent to me I would get it. 
I rum getting mail three or four 1hundred letters 
a day sometimes . How can I tell? · I d~n't 'know. 

Q. Did you ever ·get nny letter :from M·r. Le 
Compte? SO 

. ·MR. BOARDMAN : He ;ha:s an~we:red that ques-
tion. I :think JOU had better not •press h~m 
any further. 

Q. Did you ever get any lette r from Mr. Le 
°?mpte conta ining notiee of cancellation of this 

d
Pittsburgh Unclerwriters premium? A. No, I 
i<ln 't. 
Q. Did you pay or cause to be paid ·Mr. Le 40 

Compte for the Pittsburgh Unde rwriters premi-
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um? A. I didn't pay him for one poli cy, I used 
to pay him $50.0 by check, sometimes more. How 
can I say I pay it? He never give me a hill for 
One policv · he used to oive me a hill for $5{)0 

., ' l:'> 

or $800, and pay it. 
Q. I suppose that was because he wrote sev-

1 O eral policies for you? A. Yes. He car ried for 
me in the 'Cla·rendon in Lakewood and the 

, in Dakewood, a piece of pr.opert y in Olif-
ton Avenue. How can I tell? He gave me a bill. 

Q._ Have you paid hi im aJ'l you owe him for 
1nsur.ance . • ? A. I don't ow_ e him for anything 
except what he wrote just recently. I don't know, 
otherwise I don't owe him nothing. 
. Q. Had you paid him for all the insur ance bhat 

20 he wrote baek in 1922? A. Well, I did pay. In 
fact, ,he wa;s -owing me money at that :time. He 
knowed wihat it was. 

Q. What do you mean? A. Well, my wife took 
a note from/ him in the bank, the Lakew ood Trust 
•Colmipany, $500, and when the note came due, she 
paid. 

Q. What for? A. Because, you know , we al· 
JVays used to help him. 

Q. Ybu mean to loan ·to . him? A. We helped 
SO h~m with a note w.hen tJhe note came du e. She 

toolk a note from him. 
Q. "\"\"as that a note given hy ) ' OU or your ,rife 

on a 'bill vou owed him? A. No. 
Q. You · mean an arcommoda tion f01· him? A. 

She took fm· the money in the bank anrl s.hr paid, 
.after the note come dne, which she wa R ohliged. 
The money, he wa'-; owing me money, and after· 
ward we fignrerl it up on some polici es. 

40 Q. He gave you credit for the amount actually 
due you in his insura .nce policies afterwa rds? A. 
Exactly. 
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CRoss EXAM INATION BY, MR. BOARDMAN : 

Q. Now let une understand a:bout this. · Mrs. 
Levin 1became accommodation endorser ;for Mr. 
Le Oompte for wha t bank? A. A<!,oommodation? 

Q. Yes. A . Lakewood Trust Company. -She 

'-1 

took the money for him. 1 0 
Q. 1She endorsed it? A. No, sihe took a note 

She took the money in tJhe bank and gave it to 
Mr. Le Comrpte. 

Q. Wnen ? A. It was 1922. 
Q. Wihat t ime? A. In the s,pring , before we 

left for Asbu ry. 
Q. Before this policy was written in June? 

A. I don't know an yt hing about the policy, but 
I am just telling you the way it happened in. 2 0 1922. 

Q. Isn't it a fact 1tha t you · owed, you and your 
wife owed MT. Le Compte in July $1,400 in ipre-
miUI.IIls for insurance? A. Well, I don 't know. 
Whatever we owe him we paid him , and genera:lly 
we got sixty days for policies. But there never 
was a quest ion brought up ,a>bout money. If 'he 
needs money, I pay him and if I owe ihim I did 
owe him, •and wihen I haven 't got any money I 
take a note ,for it . I never--

Q. You don't ·ques t ion that he is correc t when 
he says you owed him a!bout $1,400 in July, 
1922, for preJmi1ums? A. Possibly. If he wrote 
the _policies how can I tell you , you know, thiree 
or four years ago? 

Q. Isn't it a fa.et that you didn't give ihi1m any-
thing firom some t.iime in M·ay when you set.tled 
his aecount s? A. How do I know? 

Q. I am asking you. A. Well, don't -ask me. 
I don't owe him ,any money .and if Mr. Le 
Oompt,~e-

30 

40 
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Q. Wait till you get the question. A. I know 
what you put. 

Q. What is it? A. Thu asked me if I gave him 
any money since May, 1922, to that time. 

Q. ·To wh'.at 1ti ,me? A. Till July, wha tever, you 
want. 

1 O Q. Now I will ask you, Mr. Levin- I don't 
want to be rude--! .a;s:k you if you gave him any-
thing between May, soonetime in May and some· 
time a:bout the 25th of July. A. I don't know. 

Q. · On account of the $1,400 didn't you give 
him about $200? A. r couldn't tell you anything. 
I don't know. I have to have my 1books with ime 
and I could tell you. I couldn't ,accurately tell 
you. 

2 O Q. You came without your ,books today? A. 
Sure. If I would know I would know it. But 
a:sk Mir. Le Compte id: I owed him any money. 

Q. He said you owed him $1,400 at that time. 
A. But ask him today if I owe him. 

Q. Now you have lrad a good many policies 
cancelled, you say? A. I don't know, if it "\\'lRS 

cancelled. 
Q. You don't know wihethe;r the Pi ttsburgh 

80 Underwiritel'ls were c.ancelled or not, do you? A. 
How ·should I know? 

Q. Yes, how should you? A. He didn 't know 
himself. How should I know? I didn 't know 
the -company, I didn't know where they are, be 
didn't know that it was cancelled, and how 
should I know it was cancelled? 

Q. And about the Ohio Far1mers', you don't 
know whether that was can<!elled? :A. I don't 
know anything ,rubout that policy, never seen it. 

40 I don't know what it is. 

.JI orris L evin) in Rebuttal--Oross. 

Q. And do you ,rememlber Mr. Le Compte visit• 
ing you on July 3, 1922? A. I couldn't tell you. 

Q. And he came over and said ,the Pittsburgh 
Underwriters h.ad been cancelled and here is the 
Ohio Farme rs'? You don't remember that at 
all, one way or tJhe other? A. I beg your par-
don. I couldn't tell. The 20th of July we are 1 O 
very busy and we are in the 1hotel ·business and 
I am sure that I wouldn't, i-f I ,tell you yes or 
no, I wouldn't tell you the truth, because I don't 
know. 

Q. You have known Mr. Le Compte a long 
while? A. Oh, yes. 

Q. And he is ,a trothful fellow? A. So far I 
did, so far I had all my trust in :him and he 
inBured me. 

Q. He has 'been your agent since? A. Yes, sir. 
Q. And he was your agent ,before? A. Ye9, 

sir. 
Q. And he was youT agent for writing every-

tihing that you could write through him, you 
Wirote throug h him, didn't you? A. Took away 
some after the fire. 

Q. Yes, after the fire, 1bu t before the fire he 

20 

was your agent to write insurance? A. Yes, 30 sir. 
Q. And you trusted him? A. Positively. 
Q. You didn't tell him to write in this policy 

or that policy, ,but was to keep it insured? A. 
I didn't tell him to write in this company or that 
company or the other company; I never told him 
that. 

Q. And ·he was to keep you insured? A. Yes. 
Q. And he was your general insurance man· 

. ' 
you were a :man of big affairs and he would look 4 0 
after your insurance for you? A. Yes, ·sir. 
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Q. When I speak of JOU, you and M,rs. Levin 
are one? A. Yes. 

· Q. You signed checks and she signed checks? 
A. Yes, we don't deny .anything, that is all. 

Q. Mrs. Levin was wrong this morning or 
Fridaiy when she said that he would pr esent ()Ile 
bill for a policy and that would be paid? A. 
She didn't •mean to tell that. 

Q. It w.as a kind of running account , that is 
what you carried? A. How should I tell you one 
bill? It never happened that ·he just gave me a 
bill for tihat one ·policy. ·That will never happen. 
But he g,a~ me a bill, s:omet:i:mes it was ifor 
,$1 rr.n $1 :""',fl(\ 111:or1n: ~onietirn PR w e , :1Y mi l'e, 
sometimes on account. I wouldn't tell you any· 

'2·0 thing . 1aibout pay. 
Q. 180 there is no question a'bout paying, no 

question at all? A. I paid Mr. Le Compte $65,• 
000 insurance foir premiums, and there might be 
a little, I Just counted that he had me insured, 
and that was never a question :aibout ,paying: it 
was always paid. If ' I eouldn't pay toda y I would 
tell you. It m'.ig,h t sometimes ih,3jppen I would 
have been aw1,a:y for a week or t.wo, and some-

so times put a note in bank , but I alw ays paid 
and I don 't owe him an~thing. 

Q. Now d'uring t ha·t summer of 1922. you were 
living over at Asbury Park? A. Toda y too. , 

Q. And your bank was at Lakewood ? A. No, 
As bury Pairk and La:kewood. 

•Q. You would come over occasiona Hy, once 
or t wice a week? A . ot d nring ~he immmer 
time. 

Q. liow often would you oome over to Lake• 
'·'!to ,,·oo-rl in the irnmnwr? A. J r!,;m't think if I WA!-: 

five times the whole summer. I couldn 't say five 
times. 
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Q. Do you remember '.Miss W esthall? A. 
svre, in the office. 

Q. Do you remember Miss Matthews who used 
to be in the office? A. Yes. 

Q. Do you remember her asking you about 

7 

some policy of insurance that wws said to have 10 been eancelledl? Do you remember areything, 
abtJt1t that ? A. iWell, whenever tfuey asked me 
for a policy I gave it to them, and if I didn 't 
have it we got it for 1him; because I have no 
reason to hold a policy. 

Q. You would get it if you oould, ~ou would 
get it when ,.-ou got time? A. No time, no ques-
tion of ti me. If he w1ant.s it, I will give it t_o 
-hilmi. I ihav e done more ·favors for M:r. Le Oompte 
than getti ng him a cancelled policy. 20 

Q. You don't remem lber Miss Matthews, now 
Mrs. 1.'urner asking you about any ,policy that 
she didn't. get, do you? A. I don't know. 

Q. You don't know? A. No. 
Q. And her telling you about the company 

wanting H iback because it had been cancelled? 
' You don't recall that? A. 1Which one? 

Q. Miss Matthews asking you abou t.J it? A. 
For a policy that was cancelled? If ·a policy 30 
was cancelled , he got it 1back 

Q. What do you understand to ibe a cancelled 
J)-Olicy? A. Well , I understand ·a cancelled pol-
icy, we sometimes get a register~ let ter, I one 
and my wife one , but I 'know-thia:t is cancelled , 
we get it a nd that is all I know , ,for I don't 
know. 

Q. Wh-en you -say it hadn 't been eancelled , no 
policy had been cancelled , you mean you didn ' t t o 
get any registered letter concerning it ? A. No, I 
didn't get no words either. I never had no 
'\'ITr.:!'11:!, 
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. Q. Never ·had no words? A. , No canc el, to 
cancel that policy, cancellation of that policy, 
cancellation of that rpolicy. 

Q. What do you mean by no words, no quar-
rel? A. didn't hear -from hi-m 'about can celling 
the policy. What reason s'hould I ihave to hold 
a cancelled polioy, not give it haok? Ju st tell 
me that. There might lbe some reason. What 
,shall I :hold that cancelled polioy for six months 
and not give it back when you are runnin g after 
me? There ·must be some reason wth~ I done it. 
Can you ex.plain · the ,reason why I should do 
th.at? 

Q. Yes. A. Why? 
Q. You are bringing a suit on it now. A. 

IO Well, did I know six months 1before that I have 
a fire? Did I 1know I will have a fire there? 
Did I know that before? When he ~ancell ed the 
policy, the 12th of July , -did I know that? I 
didn't know it, you can be sure of that. 

Q. How much do yO'll recall a1bout. what was 
talked a'bout that summer in Le Compte's office? 
A. I couldn't tell you, I don't know. In the 
summer they are very busy and we ,are very 

io seldom in Lakewood. . 

RF-DIRECT EXAMINATION BY MR. CARTON: 

Q. Mr. Levin, other agents wrote in surance 
for you as well as Mr. Le Compte at this time? 
A .. Yes. 

Q. He didn't write all your insurance? A. Oh, 
no. 

Q. I omitted to ask you if you were present 
40 with Mr. St.ansbury and Mr. Le Comrpte, I 

think, the morning after the fire, when those two 
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men were giving one to tJhe other the list of in-
surance cover ing the property. A. I was. 

Q. Did you hear the talk between those two 
men? A. Sure. Mr. Stansbury asked ·him 'how 
much insurance he got and he says ·he got $15,500. 
That w.as Mr. Le Compte's answer, .and he just 10 took a piece of paper out from his pocket and 
hr wl'ote if to Mr. Sta :nsbury, when he told him 
what insurance he got , the companies he got in-
mirance on. 

Q. And did that . list include the Pittsburgh 
Underwri ters' policy, A. Yes, sir. 

Q. And wen did you fi,rst hear after that 
that the Pittsburgh Underwriters denied liabil-

, 1t ~•-.-;1~ ~ 1-, 11t f-"11r flllvR Jat r1· T lwi'lr Mr . 
Le f'ompt e call me up in my home at night, and 20 

he say, "Mr. Levin, the Pi-t.tsburg,h Underwrit-
ers policy was cancelled ." I said ''When?" He 
say.s "I don't know, but", he says, "it was 
canceJlled." ·That is what it was after the fire. 
And then the next morning he went with me to 
Stansbury to tell him that, ·that tbat policy was 
rancelled and we was waiting, Mr. Stansbury 
w.as not in my lawver's office so we was w-ait-. ' 
ing outsi de of the door. Then Mr. StJanS!bury 80 
came •along and Mr. Le Compte told him that. 

Q. Was that some d3ys after the first talk 
bhat thes e two men had after the fire? A. Well, 
it was about four or five <la~R After that wihen 
he tal1ke<l to M,r . Rtansbnr .v. 

40 
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RE-CROSS EXAMINATION BY :M:R. BOARDMA N': 

Q. Was there an actual list? Mr. Sta nsbury, 
I understand, said there was no list given, that 
he just told him. A. MT. Le Com,pte took out 
a p,1r er, J don 1- h 11;w wilat ., cm <.:ujJ tt , fl l1.4t or 

10 anything, he took out ,a: paper from 'bis pocket and 
he read it off to Mr. Stansbury and Mr . Stans-
bury writes it on a piece of paper. I don't know 
if you call it a list or a piece of paper or what 
it is. 

Q. What I want to get at is, did Mr. Le 
Compte ever give Mr. Stansbury a list? You know 
what a list is, don't you? A. I know wha t -a list 
is, yes. A list is what you S'ay -a :memora ndum; 

10 a list may be a series of things. 

80 

Q. What I mean is a list written on a piece of 
paper. A. Exactly; he took out a piece of paper 
from 1his pocket, Mr. Le :Compte, and he gave 
Mr. ,Stansbury that list. Just Mr. 1St ansbury 
was reading it was shortly, we ,didn ' t know 

' 't anything would give troUJble. If we kn ~ 1 

maybe--,but it wias no trouble whatever; he Jn~t 
took out a list from his poc'ket and showed it 
t.-O Mr. fJtanslbury to tell -him wh.at companies 
hie got, and that policiy was in it. 

Q. Now, Mr. Levin, isn't this ,true: t hat Mr. 
Le Compte was under stress all that .sum:mer 
to get ,back t ,his policy? Wasn't he askin g you 
repeatedly for the policy? Didn't ,he tell you 
that ,filley had t'h,reatened to hold ib.im liable if 
he didn't get ba~k the policy. Didn't he lbeg you 
for the policy? A. I don't know anything when he 
did that. If he as'k for a policy I d~n't know 

4o what it w,as.. l!fl he tell me that four year s ago, 
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how can I tell you? But if Mr. Le Compte 
· would ask me I would gi~ it _to him. He 

asked me for a policy after the fire rwas. 
Q. 1SupJ)Ose the policy was up at Mr. Alt-

schuler's house; would you have given it to 
him if you had it, ·but you didn't have it. A. 

10 ·wen, couldn 't be write anot ,her policy and send 
it? 

Q. Didn't you A. I? 
Q. Yes, didn't you send the Provident-Wash-

inton to Mr. Altschuler and tell him •that it took 
the place of the PittBlburgh Underwri •ters? A. 
I say it? 

Q. Yes. A. I never did. 
Q. Rut yon woulld act very much the way you 

20 wonld today, Mr. Levin; when Mr. Le Comp ,te ·· 
aRked you to give him a policy you would ·say, 
"Yei:i. I will get it for you;" and 1then you would 
~o ha~k and you would 'kind of forget it, it 
would flv by wouldn't it? 'S-uch t :hings have 

< ' 

lrn.ppenf'<l in :vonr experience? A. I don't know. 
Q. A 11 right, that is all. 

40 
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MRS. ANNA LEVIN, reca!U~ for plain tiff. 

DIRECT E~AMINATION BY MR. CARTO N: 

Q. :Mrs. Levin, it · is · the truth that Mr. Le 
Oom,pte went to your hotel in Asbur y Park dur· 

10 ing the summer of 1922 about twice a week de-
manding that you turn over to h1m the Pitts -
burgh Underwriters policy? A. No, sir, abso-
lutel y not. 

MR. BOARDMAN : Please don ' t lead your 
witness. She is an intelligent . witn ess and 
she is your own client. 

Well, he didn't. 

Q. Did ·he ever ·ask that ! you return to him the 
20 Pittsburgh Underwriters policy ·before the •fire? 

A. He never did, Mr. Oarton. 
Q. Did you ever receive any no t ice of its 

canceN'ation? A. Not at all. 
Q. Did you make it · a practice to call in the 

Lakewood office of ·Mr. Le Compte sever al times 
during the summer of 1922? A. Not except when 
I had to sign a paper or an ything, if I sell any· 
body .a piece of property or anything. 

'8·o Q. Do you rememlber •selling any pr operty in 

40 

the summer af 1922 and ibeing at Mr. Le Comp· 
te's office? A. No. 

Q. Did Miss Matthews or Miss Wes t hall ever 
in Mr. Le Compte's office in Lakewood request 
vou to return this Pittsburgh U·nderwri ters pol· 
ic._.,. or any other place? A. Never. I never saw 
1-' · 1 0 +rl, sa.w :Miss Mat t.hews. 

Q ni cl you ever see this lady befor e? A. 
Ko . l ·" r n11r•0 T don't know if I was twic e in his 
offirr ~n t ' ,.-- "·hrlletime. Everybody kn ows we 
:ll'r hn~v i.n th(• i:::nmmer; ibe in their office a few 
times. 
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G, WHJTFI ELD BROOKS, sworn for p1ain t iff. 

DIRECT EXAM I NATION BY MR. CARTON : · 

Q. Mr. Brooks , where do you live? A. As-
bury Park. 

Q. Will you tell us your 'business , please? 
A. Contractor and 'builder. lU 

Q .. \nd how ,long have you been engaged in 
that busine ss? A. Albout twenty-five years. 

Q. In Asbu ry Park? A. In Asbury Park. 
Q. And in that way have you become acquain ted 

with the cost of construc t ion of buildings, hotels 
and so fort h? A. I have. 

Q. Have you in your business acted as ap-
praiser in conne ction with insuran ce adj usimen t 
losses in Asbur y Park? A. I have. 20 

Q. In many instances? A. Yes, sir. 
Q. Are you acquainted with the plaintiff here, 

Mr. Levin? A. I am. 
Q. ,Yere you emplo yed in connec tion with the 

loss of the Clarendon Hotel on account of fire 
happening on December 2, 1922? A. I was. 

Q. In what capa ·city? A. To appraise the 
loss. 

Q. And who was associa t ed with you or 8.0 
against you, if -anyone? A. MT. B. F. Robinson , 
of Newark . 

Q. Arnd Mr . R obinson is generall y known as 
appraiser for the Adjus tment Bureau , isn't he! 
A. Yes, sir. · 

Q. Dirl you mak e an inspec t ion of this building 
and the loss 

40 
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Colloquy. 

MR. BOARDMAN: I object. Now , your Hon-
or, I think this has gone fiar enough to show 
where it is leading. We did not have a word 
in our evidence aJbout the ·damage , extent 
of the loss. This is nothing ibut something 
that he is going to bd~ster up his original 
case with. It is not rcllnttal. · 

MR. CARTON: Oh, no, it is rebu ttal, your 
Honor, of Mr. 1Davies's state~en t, his at• 
•tempted calculation that there wasn't ~my 
loss under this policy. I don't 'know what 
force it has but it has suggested to me that ' , now, in addition to what Mr. S,tansbury has 
said, put an appraiser on to show the ac• 
tual value 1before and after the loss. and 
it is to rebut any evidence that might be 
inferred from Mr. Davies's sta tement thiat 
I am doing it. 

MR. BOARDMAN: M~. Davies's statement 
was a mere mathematical calcula tion, not 
predieated on any one set of iacts, but 
a hypothetical set of facts. It was not 
at all put in to s'how wha t the awount 
of loss was; it was to show tha ,t it didn't 
maJke any diff-erenc matematically , that he 
put in the policy or not, just to .. show how 
much differencP it made. It ·did not raise the 
.ouei;;;tion t1ult th;i;; w o11Jrl :;:ee1~ to .r•0'hnt rt all. 
It is a mere mathematical computa tion, 

THE COURT: Well, in view of t hat state· 
ment, Mr. Carlon - and .that is my under· 
f!~"nding-his testimony is not rebu ttal. I 
,, ·~ " t think that tha :t statement made by 
Mr. Davies has any material eff~t upon the 
qnP~t~on :is to the loss under this policy. 
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MR. CA RTN: ,vell, I don't think it has 
your Hon or. It may lbeout of an abundance 
of caut ion that I · am doing this :, but - I as-
sume tha t my friend will . argue fr .om Mr. 
Davies's testimony tha:.t° these people .. haven't 
ost anyth ing, they ~ave ·been _paid mo_re than 
their loss amounted to. · 

THE COURT: Weil, · if he ' does , I · should 
instruct the jury to · ·disregard any such srug-
gestions. 

MR. BOARDMANS You_ would not preclude 
me from making · any argument from the 
plainti ff''-s own testimony, your Honor? 

'THE COU RT: Why, I .may .be in error about 
this, but I cannot see what possible ·hear-
ing it has. This ·suit is ·brought . . upon ian 

insurance policy, and either the plaintiff is 
entitled to recove or not under that policy. 
The mere fact that if that poMcy ·had 1been 
excluded in the ·computation it might" have 
had a certain effect, and its inclusion · with 
the computation produces another -~ect, it 
seems to me does_ ~ot ma'ke any .difference 
at all .. ,·30 

MR. BOARf)MAN: Well, that is . nothing ' . 
but evidence to show what the motive might 
be, to put in, to take a cha _nce, and ,that 
has nothing to do with what t his is ad-
dressed to. 

THF. CoPRT: '\"\ell, I am discussin~ it now 
herause .J think it ou~ht _ to ·he cle~red up Rt 

· this F-tng~ it ther~ ~s ".ny rlouht about it. Tt 
rloesn't seem to mP. that the jury would he 
j,1stifierl in nndin~ ~n.v evidence against t he 

40 
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: plaintiff from that .fact. Tha:t is my view of 
it. . That is the reason I <lo not regard this 
·as being rebuttal testimony. 

MR. BOARDMAN : But I do not think that 
. fa~t has anything to ' do with the 'question of 
the physical damage to the propert y. lt 
doesn't more or less, it hasn't anythin g to do 
with it. It is a mere computa:t~on of math~ 
matics. If they a;e •coinsurers, the sound 
value is in, it is against them jn the loss. 
That . i~, a~SUJ9.e '45,000, eighty per cent of 
that is $36,000, being a mathema~ical compu• 
tation. Now without the Pittsburgh Und,~r-
writers, in view of the $36,000 they become 
co-insurers for $4,500-pure mathem atics. 

: Ma. CARTON: No trouble aJbouit that, math· 
matically. · 

MR. BOARDMAN : It does not go to the phys-
ical condition of -the property in any way. 
Each step is a logical step in simple arithme-
tic, that is all. 

Mn. CARTON : Are you going :to elaim , :Mr. 
Boardmoo that there was not a loss occas• 
sioned by this fire amounting to $3.i;059? 

MR. BOARDMAN: Yes, on your own proof, 
but not on M!r. Davfes's mathematic s. 

Mu. CARTON: " rten, your Honor, we are 
going ;to get -in diffieulty oli this, because 
from what Mr. Boardman said, and so there 
will be no question about this, I now ask 
leave of the court to reopen my case to put 
this witness on to show that loss. It may 
_,. ni- 1' () n~essary at all; I don't thin .k it is, 
but I think, so there wil ,l be no confusion in 
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the minds of any one as to ;the extent of this 
loss, I now ask leave to open my case just 
for the purpse .O'f putting this witness on to 
show that very ·thing. 

THE Cou.RT : W eU, I am sure that I do 
. . not quite at the moment understand just 

precisely what the attitude of counsel ig lO 
going to be on that question, that is, in the 
defense . 

MR . BOARDMAN: Is that an invitation for 
me to disclose? 

THE Coun'i•: · That is an invitation. '· 1 ,,o 
not wish to' have the testimony to go to the 
jury in that confused state. 

MR .. BOARDMAN: No, ·but . I might j\l~t as zo 
well say it now. Three witnesses of any im-
portance were called by tlie plaintiff: Each 
one of those testified_jM ,r. Le Compte in a. 
very off-hand way; Mr. Le Compte said 
he thought it was about half destroyed. 
Mrs. Levin, out of the mouth-led by Mr. 
Carlon, on direct, says "You say about half 
destroye d?" She says "H.alf destroyed." M'r. 
Stansbury ~add '~Oh, I estimate it was from 30 
forty to sixty per cent destroyed." Now, · 
all three agree and the proof of loss , show9 
a sound value, ,as I understand it-sound 
value is something after the deprecration is 
taken out. Then you take fi'fty ·per cent 
sonnd value and you ha~e $2·2,600 as the 
sum tota l, the highest point that those three 
peope arrive at. And the assured has al-
ready collected 27,000 and is $5,000 ahead 
of the game. That is all in their own case. 
That is a:11 their own witnesses, a:n dthere 
is no disgreem ,ent about it. 

40 
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·THE COURT: I think .there is no question 
that you ma~ not argue that to the jury. 
That is purely a question of fac t to be de-
termined by the jury from the evidence. 

MR. BOARDMAN : Tha.t is all. 
THE COURT: I don't think, Mr . Carton, 

that the rebuttal is necessary. 
MR. CARTON: Of course, Mr. Boardman 

has not given a complete recital of the tes• 
timony. 

THE COURT: Oh, I understand that. I 
· think <>unsel can draw their wn inferences 
to the jury. but it is fl.nally for the jury 
to say what the evidence shows. 

(The Court retired to cbambe ~. where 
the following pro<>eedings were hail on mo-

tion for a direction.) 

219 

M otiori for Direct ion of Verdict. 

MOTION FOR DIRECTION. 

MR. BOARDMAN : 1 move for the direction 
of a verdict in favor of the def endan its on 
the sam e grounds · as · I moved · for a non-
suit in the fir st instan ce : 

1. Tha t it appears t hat Mr. Le Coippte, 
a:t the time be wro~ the policy, was acting 
as agent for both parties , both f~r -Mrs. 
Levin and the Pit t sburgh Underwri t ers. 

2. That the po1'icy con;tains a provision 
requiring th at if a fire occur, the inured 
must give not ice of any loss thereby in writ-

10 

ing to t his company; that admi t tedly no 
notice in wri t ing was given to t he company. 20 

3. That no proof of loss was filed within 
sixty day s after t he fire. 

4. That pr oof of losB did not comply with 
the requ irements of the policy, which re-
quired that the proof of loss shall show 
the acif;11al •Taine of each it em therein, the 
amount of loss therein, the incumbrances 
thereon, all other insurance , whether valid . 

80 or no't, covering any of said propert y. This .,,~ 
was not · complied with. 

5. The proof.g of loss are _defective in fail-
ing to show the existence of the Ohio Fiarm-
ers' policy, whkh -their own witnesses t es-
tified was in existence; and in failing to 
dieclrnu, the nature of the incumbrances. 

6. The' · plaintiff appearis to · 'have ··sworn 
falsely in iling the proof of Joss in ·respec t ,o 
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·to the nature of the incum 1bran ce. She had 
full notice of the condition of affai rs and the 
failure to disclose the ohalttel mortgage is 
the only one that shows any moral ph-ase. 
It seems to me the failure to diselose the 
owner~hip of the real estate momgage sug-
gests that there was a purpose ful failure 
to disclose what kind of inciumbrance it 
was. 

7. That -there is no ·basis fol" damag~ 
shown; and, secondly, that there were no 
damages uncompensated for. 

The facts I have just referred to in respect 
to the proof of damages are pre tty nearly 
complete. My friend, Mr. Oarton, says that 
I didn' 1t give it all. But there is scarcely 
13! word-I have read the testimon y through, 
and rthere is scarcely a word tha t can be 
really said to vary-I wouldn't say there 
was a word that would vary th e testimony 
I _ have referred to : first, tha;t the proof of 
lo~s ~hoW'S a sound value of $4·5,000; that 
the property was half destroyed and that 

_ they have recovered $27,000: 

8. For the further reason, it appear~ nn• 
contradicted that the policy was cancelled 
by notice; that the polfoy was cancelled by 
notice accompalnied lby sulbsti)tllltion. 

THE . COURT: My recolJ:lection of the testi· 
mony on that point is that there is direct 
t.estipiony from one wiitness; · I t hink Mr. 

- Stansbury, that in , his opinion , the loS8 
amounted to so much in money. 
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MR BO ARDMAN: Well, let me read you 
just what that is, your 'Honor. ·Suppose 
I state thi s. · 

Now, on page · 7, Mr. Le Compte said, ~'I 
should imagine about half. 

Mrs. Levin said : "And you say it was hall 
burned down? A. Yes." That was on re- IO 
direct. 

Page 75, Mr .,Stansbury mentions t hose 
figures, but I will show you just what he 
does say. 

'~ill you tell us , in your opinion , what 
the loss was by fire to this building that 
happened to the Clarendon Hotel the 21st 
day of Decem,ber , 1922? A. In the neigh-
·borhood of fol' ty or fifty per cent. 

2 0 ''Q. And how much was tha t ?" 

(Mr. Boardman continues reading · teBti-
mony and argues.) 

( Mr. Oarton replies.) 

THE C OURT: Yes, I think the ques tion will 
have to go to the jury. The mot.ion to direct 
31 verdict is denied. 

(Objecti on noted for defendant..fl as ground so 
of appeat ) 

Adjou rned till June 30, 19:26, at 10, A. M. 
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Gentlemen of the Jury: As you have undotrbt-
ed1y learned by this time, this w a sui t on an 
insurance policy. When I refer · her eafter in 
the charge to the plaintiff, I mean Anna Levin, 
who ·brings this suit. The parties defendant 
a:re ~the N at'ional Ben Franklin Fire In~urance 

1 O Company of Pittsburgh, the Allemania Fire In-
surance Company, the RepuJblic Fire Insurance 
Company, and the Superior Fire lnsur anee Com-
pany, corporaltions, who, it seems, un der the 
proofs in this case, issued the pollicy in suit 
through an association known as the Pi ttsburgh 
Underwriters. · 180 I may · herealfter refer either 
to . the defendant cor,porations or to the Under-
writers; and when .I use the word Und erwriters. 

20 you will understand thait I am referrin g to the 
d'ef end an ts in thi ·s suit. 

It appears that the plaintiff, M~s. Levin, was 
and is the owner of a property known as the 
Hotel Clarendon, situalte in Asbury Par k; that 
a fire partly d~troyed this building. The plain-
tiff bring8 sui,t · to ·:recover from the def end ants 
their proportionate share of _ the loss. 1She seeks 
to ,hold them liable under · a policy of insurance 
a.llleged to have been issued by the def endants 

SO through the Pittsburgh Underwriter s. This 
policy is for an amount not exceedin g $5,000. 
It was one of a numlber _ of polieies issued by 
eevel"al insurance companies on ,the same prop-

erty. T'hP-other insurer& have paid their pro 
rata share of the loss. 1That fact, how ever , bas 
nothing to do wi.th the merits of 1the cont roversy 
you are considering. and is a circumstan ce which 
is not to 'be given the slightest weight in consid-

4O ering the question of the defendants ' lia-bility 
in this case. 
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The right of the plaintiff to recover agiaiinst 
the defenda nts depends upon whether she has 
&atisfied you by the greater weight of the evi-
·denee at the time .. of the loss ·. iby fire t here . 
was a valid, enforceable -conitract of insurance 
existing between herself and tibe . defendtatn:t cor- . 10 poration. The policy 'relied upon iby the plain- · -· 
tiff is dated June 27, 1922, runs for one year 
from its date and was is~ued by .Ern .est Le 
Compte, an insurance agent located at Lakewood. 
It is in th e standard form prescribed by the 
law of New Jersey for fire irnsurance policies. 
It purports to cover the plaintiff 's property. The 
fire which resulted in ' ,the partial destruction '-of 
this property occurred on December 21, 1922,. 
a little more th an .six months after the issuance io 
of the policy . 
:Yow, the defen dants resiJSt' payment of the 
amount cLaJimad by the p~·aintiff under this policy 
on several grounds. One • of . these is that the 
policy was not issued 1by a:n authorized agent of 
the Underwriters, that, is ; the · defendant corpo-
rations. 'They admit that Mr. ·Le 'Oomp-te was. 
their agent for the issuance of ~fire policies in the 
Lakew-ood district ,. 1but t hey claim that A ,sbury 
P 30 
ark was not included within that district. An 

agent entrust ed witb .. policies . of, .~ insurance in 
blank and aut horized to issue them upon the 
applicaton of parties · ,seeking insurance is ,there-
by clothed with Bi!)J>arent 'power and 1arn:thority 
to 'bind the company. The policy iss ·ued to the 
plaintiff had; according to the undisputed 1testi-
mony, 'been entrusw d to the ,agent. Mr. Le Compte. 
It bore, •stam ped or printed up<in it, · the following 
endorsement: "E . . E.- Le Compte, Agent., Insur. 
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ance, Lakewood, N. J." 1There is nothin g in ad-
dition to this description to apprise the plain-
tiff that Mr. Le Oomprte's agency was limited to 
La 1kewood or that it was in any wise cicumscrib-
ed as to area. As I hav:e said, the ilaw is that one 

10 
who entrusts ia1nother with authorit y to act for 
him is bound by · whatever the agent does within 
the scope of •his aipparent power. If, therefore, 
the assured, the plaintiff in this case, had no 
notice of any territorial limitation of tht- agent's 
authority and the policy itself ,failed to indicate 
any such limitation, :then the policy would be 
binding upon the eompany. 

Another defense is that the premium was never 
received by ,the . Underwriters. The plai ntiff in• 

20 ,sists · that the premium was paid to the agent 
Mr. Le Compte. If payment was mad e to the 
agent .that would •be equiv 1aJlent to payment to 
the defendant under the c,ircumstances of this 
case. Mr. Le Compte, however, denies that he 
ever received the p·remium on the policy in sui~. 
So here you have a disputed question of fact; 
and if in fact ,the premium was not pai d, then 
the contrac:t of insurance was not completed 

3 0 so as to be binding upon the defend~t. 
Another ground of defense is .that the insured 

did not com ply with a condition of the policy 
thaJt she rshould give to t •he insurer, 'that is, the 
defendants, immediate notice in writin g after 
loss. What ·happened, according to the evidPnce, 
was that the day of the fti-e the assured informed 
the agent Le Compte that the ~oss h;aki occurred. 
She seems to ·hav~ done nothing further as to 
giving formal notice until ·the proof of loss was 

40 ,rent in to the defendants, something more than 
two month's aft;er the fire. The provision requir· 

29-..,,.) 
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ing immediate notice of loss is a condition pre-
cedent to the right to recover on a fire insurance 
policy unless the requirement lbe waived 1by the 
insurer or its duly authorized agen1t. Now was 
there such 1aJ waiver in this case? And that is 
a question which I leave to the jury rto decide 
from the evidence. Thi1s evidence, in part, at 1 O 
least, is that notice was given verlbally to the 
agent Le Compte, who ihad issued the policy 
and received ,the premium~ accordi/ng to lthe 
plaintiff's testimony, but which statement 13.lS to 
any receipt of premium Mr. Le Compte, you will 
re_calJl, denies ; and this vel'lbal noti~e was given 
without any objection on bis part as to ,the fact 
that the notice wrus not in writing. Hu't you 
have furthe r the testimony that when the de- 20 
fendants aCiknowledged by letter the receipt of 
the proof of ioss, the only reason 1they ,particu~ 
larly specified ,for denying lia;bility was t he claim 
that the poHcy had been cancel'led. 'Thi 1s might 
be considered 1ais a waiver of the right to rely 
u~n _the provision of the policy requiring the 
plamtiff :to give i1mmed:italte wrtit;t~n notice of loss 
especially when taken in connection with th; 
~ircumstance that the agent Le Compte whn 
had · · . . ' ..., 30 issued the polli.cy, received a0tua:l notiee .. . · 
~rom the insured immediately after the fire had -
occurred. 

The defendallit.9 deny lia!bility also on the 
!ro~~ that the plaintiff did not comply with the 
ond1tion of the policy that proof of loss should 

be made within sixty days afiter it occurred. This 
defense, gentlemen, cannot prevail for the rea-
M<>n that the law is th 1ait if the insurer in-
t~nds to insis t upon eompUance with this condi- 40 
tion, he must give sixty days ' notice in writing 

' ' 

'. 
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to th einsured of that faet. There is po evidence 
that any such notice was given in this case. 
The ref ore, the filing of the proof of loss a 1ittle 
more than sixty d'ays after the fire wa s effective 
so far as that proviision of ithe policy was eon-

. cerned. 
10 It is further insisted ·by the defens e that a 

policy of rbhe ·oruio Farmers' Ins ·urance Company 
· was !-;Uhstitu ted for the Underwriter s' policy, 
· and that when that policy wals cancell ed, a pol-

icy was substituted in the Provident-W ashington 
Ins •nran<•p f'omn::in-,·. The ~r ,h, t· 1·11tin·· , .... ·0 t 1" ll1 · · 

20 . 

ed su·bstitutiion of the Ohio polk,v was not 
effective so far as the plaintiff was concerne<l 
unless it was, done with the knowq•edge and con• 
sent of the :plaintiff. Without that consent, the 
Ohio policy had no effect whatever upon the 
contraet lbetween the plaintiff ,and the defendants 
in this suit. 

So far as the Provident-Washington policy is 
concerned, the explanation of the plaintiff is 
that this was additional insurance and not a 
substituted policy; and I do not recall any other 

' testimony as to a contract. 
.,_ It is insisted · fur:ther rthat the plainti ff in her 
8~ proof of loss swore falsely and fran du'lently,. 

that she did not truly state the amoun t of insur· 
ance. It is cla,med that she did not stat e trny the 
nature and amount of incumbrances upon her prop-

erty. This defense is availahle only when it appears 
that the ass11red knowingly and int.entionall.v 
swore falsely or said or did thart wheich is claimed 
to be fraudulent. Mere mtl.sta'ke, an hone st mistake 
in stating 1facts i·n making out a proof of loss, 
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would not be sufficient to S'Ustain the defense. 
You have the evidence, gentftemen, as· to how 
the proof of loss was prepared and who prepared 
it, from what source the data wrus procµred, 
and you would have to determine wihether there 
wa.s any inte n'tional ~a,lse swearing, false swear- 10 ing tha,t is intended to deceive the defendant. 

But now, gentlJemen. I come to what undoubt-
ed~y is the principal ground of defense in this 
case and the chief question that you will 'have to 
consider in arriving at your verdict; and that 
is the conte ntion of the Unde:rwrite:m that the 
polic:v in suit was cance1led ·before the loss oc-
curred. H they have supported that claim by 
the greater weight of the evidence, then it will 
be your duty t.o return a verdict in their favor. 2 0 
~he policy •sued on contains a elause which reads, 
m sub~tnace : "Tha,t this policy shall be cancel-
led at any tinw •a1t the request of the insured, 
or h:v the company by giving five days' notice 
of such cance lfation. '' 'The policy was written 
by the agent Le Compte on June ·21th. On 
July 3rd, t he af!ent received a telegram and 
later a lette r from the defendants' executive of-
ficer in whic1h he was instructed peremptorily to BO 
cancel the po]ltcv. 1T1biis evidence · is uncontl'la- ,· 
dieted. 'Thi•F! ord~r to Le Compte to cancel, how-
ever, was not in itself ·su:ffici-ent to cance'l the 
polic:v. To effectuate a cancellation, it was nec-
essary thSJt notice of the defend ,ants' intention 
to can{'~} should 'be brought home to the o.nsured, 
the plaintiff, Mr.~. Levin. WaJs this done? You 
have heard the :testimony of Le Compte that, 
upon receiving the oroer to cancel, ·he wrote a 
new policy in the Olhio Farmers' In1Suran~e Com- 40 
Pany which he intended as a isulbstitutie for the 
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Pitt~burgh Underwriters' policy.; th at he took 
th 'is new pulicy to Mr. Levin and informed him 
-that the Underwriters wanted their policy can-
celled and that he hao. to place th e insurance 
with another company; tha ,t he left the Ohio 
.policy with Mr. Levin. You ihave heard Le 

1 O Compte,.s further testimony thaJt he repeatedly 
informed both Mr. and Mrs. Levin that he had 
been imtructed to cancel the Underw rd.ters' pol-
icy and that he made many request s to either 
or both that -that · policy be surrender ed to him. 
On the other hand, · you have :the denial of the 
Levins t;hat they were notified of the cancellation 
of the · Underwriter.s policy, and you have their 
testimony that either they did not assent to 

2 o the substitution of the Ohio pdticy or that they 
-knew nothing of such a sulbstitution. 
· Now, gentlemen , I do not _ underta~e to repeat 
·literally what Mr. a,nd Mrs. Levin said on that 
phase of the case, 1but .state merely the sense in 
which I understood their testimony. You mu t 
depend ·upon your own recollection · of their evi-

. dence and your understanding of it. But in any 
event, from this conflicting ·testimony you will have 
to decide whether the plaintiff was in fact notified 
of the 'Cancellation of ithe Underwrite ris' policy. 
·To decide that question you must appl y the per• 
tinen t legal rnle to the facts as you :find them. 
This rule is that notice of cancella tion-and 
I call your particular ialttention to this statement 

-of law, •because that is what must gui de you in 
d~iding this · question-that notice of cance1la· 
tion is not required to 1be in writing. It may be 
verbal or ora:l. No particular form of notiee 
is required or prescri'bed. It is onl y necessaI'Y 
that the inJSurance company should positiYely, 
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distinctly, and unequivocwTly indicate to the 
assured that it is their intenJtion that the policy 
should cease to be 1binding as such insurance 
upon the expira t ion of five days from the time 
when such intent-ion was made 'known to t1he 
insured. And it would not mrutter whether this 

10 information was conveyed :by the use of the 
words ''Your policy wil1 be · Ci81nceJiled in :five 
days" or "Your po'licy is already cancelled." In 
either case, the con t ract would t erminate at the 
en<l of five days. Nor was it essential tha t the 
defendant should secure the surrender of the 
policy by the plain tiff. I t would make no dif-
ferenee whet her ,the policy was surrendered or 
rem;ad.ned in t he possession of the insured. If 
actual notic e of cancelliat ion was given 1to the 2 0 
plaintiff, the contract of inwrance ended five 
days therea ft:er. But as I have said, gentlemen, 
notice, to 1he e:fficacious:to cane-el the poliey, must 
have been brougrut home to the p]ain t iff, t hat is, 
brought to her per1SIOnal attention, unless you 
find from the evidence in this case tha t there 
was an implied authority in her husband to re-
ceive notiee which wou~d 1be 'binding upon her. 

Now the evidence I here refer to includes ithe 
evidence th·a1t, although the policy was in the 
name of Mrs. Levin, still t he husband seemed 
to have 1been gene1·allly interested in the property 
covered by the inlsurance, or at least in the busi-
ness ronduct ed t herein; thetestimony of the agent 
Le Comp.te, who wrote a grea t deal of insurance 

80 

for the pl aintiff , that -he :received his orders for 
such insu rance 1from l\1r. Levin and received the 
checks in payment of the premiums from Mr. 
LeTin; the t estimony of Mrs. Levin that the 40 
premium checks were ·sometimes signed by ·her 
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·and sometimes by her husband; and the mere fact 
that throughout her testimony she almost al-
ways used the pronoun 10e, IIIleaning herself and 
her husband, apparently, in referring to or ex-
plaining any transaction _ with respe ct to the 
insurance matter. 

Now these circumst Jances and facts as they 
appear in the evidence by no means, gentlemen, 
conclusively 'indieate that notice of can cellation 
of the policy given to •th·e 'hus!band wais notice to 
the plaintiff. 'The question for you to decide i 
whether they gave rise to the irresista!b le infer• 
ence rthat there was an implied authori ty vested 
in ithe husband to receive such notice. Of course, 
if there w:alS no · such authority, any notice to 

120 Mr. Levin would not be effective to cancel the 
policy. The only question then would 'be whether 
actual notice of cancellation was given to the 
plaintiff herself, and that question woud be for 
you to decide · on the evidence. 

Now, ·genrtlemen, if y-0u find fur the plaintiff, 
your verdict should be for such a sum as, under 
the evidence, wn rep resent ,the defenda nts' pro• 
portionwte · share of the total 1oss. The only 
evidence before you is that this propo rtionate 80 share was f4,2511,99, as I have it. If you are 

· satis ·fied that 1this is the t'otal loss or the amount 
claimed, ithat is, that the total loss amounted 
to the ,sum c'J:ruimed by the plain tiff, and that the 

·· plaintiff ha,s es talblished tha t claim by a pre-
. ponderance otf the evidence, and has likewise 
· shown ,the lialbility of the defendants , then your 
verdict shouM be in favor of the p1ain t iff for the 
-Underwriters' proportionate ish~ure of the loss 

-40 · sustained. If you •find for the defendan ts in this 
ca,se, your verdic,t 1should 'be that the plaintiff 

Charge. 

has no cause· of action. And, gentlemen, . if your 
verdict should lbe for the plain tiff it ·should be, 
in my judgment, a general verdict against the 
defendants for one sum of money which you are 
to name. 

I am ....aques·ted by the plaintiff to charge , and 
J.v :10 

do charge, a,s f drlows : 

1. Defendanlt:IS' contention that the policy was 
cancelled is an affirmative defense and the bur-
den of proof i,s upon the defendants to show there 
was such a cancellation, if any. 

2. Notice of c;a1ncella:tion by the company to 
the agent Le Com·pte is not sufficient to release 
the company, 'but the insurers must show that 
such no:tice was clearly brought to ·the attention 20 
of the plai ntiff. 

4-. 'T,he defendants claim that their policy <,>f 
imru.rance was cancelled. 'The provision con-
cerning cancellation of the policy as :appears by 
the policy is as follows· uThis policy shaJil be 
cancelled at any time rub t he reques t of the in-
sured; or by the company by giving five days' 
notice of such cancellation. " T:he burden. is upon 
the dPfendant s to ,show such canceUat ion and 80 
it is for the jury to saiy from all the evidence 
in the case whether the poiricy has been can-
ce:Jled in accordance wit h the 1terms t herein con-
tained. 

On behalf of the defense I c·harge request No . 
6 a~ follows : 

6.. As one person cannot act for two 
with conflicting interests ~ Le Compte could not ,4, o 
act both for the defendant to waive noti ce of lo~ 
for the defendiant and to give not ice of lOlss to 
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the . def e-nd·an t IR behalf of the plain tiff. 
I ·charge request No. 7 · as foll ows, with the 

''latter · pa,rt omitted : 

7. If Mr. Le Compte was charged by the plain-
_t"'.f as . her agent to give notice of loss to the 

·\ :o defendant, he could not waive the requirement 
of the policy t haJt imediate notice be given. 

_ .. 15. If Mr. Le Compte, upon recei pt of the 
telegram from the home office of defendant re-

·, ' 

wrote the insurance in the Ohio Far mers' In-
surance Company, took the policy to Mr. Levin 

: and Mr. Levin accepted it in 'behalf of Mrs. Levin, 
in substitu tion for the defendants' poli cy and in 
so doing he was tthe agent for the plai ntiff, such 

2·0 acceptance operated to then terminat e the de-
fend:amts' liability, even though the five days 

. had not run. 

, · 16. Notice to a duly authorized agen t is notice 
·· to the principal ; notice of cancellation , whether 
· accompanied by the delivery of the Ohio Far-
mers' policy or not , given to Mr. Levin .would be 

', equivalent to · notice rto Mrs. Levin if he WWI 
1her agent. 

17. Statements in the proof. of los s are ad· 
missions . against the p>.lliintiff, .. but cannot be 
used as evidence in her behal ·f. 

The other requests , are declined except as they 
may be ~overed , by t he ~barge as given 1by the 
court. 

Now, gentlemen, I commit this case to your 
r: care , · with · the · assurance · that you will giva it 

. '. .the 7 mosit · earnest, '\Painstaking conside ration. 
40 . f' · . '. 
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PLAINTIFF'S EXCEPTIONS. 

MR. C ARTON: I ,ask an exception ,to that 
part of your Honor's charge wherein · you 
used words to this effect: "It the premium . 
w8lS not paid this was not a contract of in-
surance with the defend 1aJilts." 

I claim that this is wrong because it m1akes 
no diffe rence in ,this case whether the pre-
mium was paid or not, because the policy 
W13S delivered to the insured without any 
conditio n, and in such an event rthe defend-
ants would have to give notice to the as-
sured to pay the premium before they could 
cancel. A credit will be presumed to 'have 
·been given if the policy is delivered wit hout 
prepaym ent. 
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DEFENDANTS' · EXCEPTIONS. 

MR. BOARDMAN : I ask an except ion to 
'_the · refusal of the court to charge the defend-
ants' requests as requested. 

2: An exception to so much of your Honor's 
charge :a,s deallt with the matter of damages 
in this -case. . My contention is tha t there 
is ,no basis for dama ·ges found ·; in the first 

: place -that Mr.' Stansibury did not quaify as 
an expert; secondly that the only way he 
arrived at the figure of $31,000 that he 
nained as the loss was in response to a ques-, 
tion ~'What would forty or fifty per cent 
of the value mean? How much was it?" 
And in replying to what forty or fifty per 
cent of the value of the building was, he 
said $31,000 , which in turn .mu st mean 
that the 1building was· worth abou t $77,000, 
if it was forty per cent or $61,00 0 if it 
were fifty per cent. The plaintiff is bound 
by her proof of loss, $145,000. But , if we 
are to iassume that Mr. Sitansbury 's testi· 
mony is rto 1be given effect, then th e Talue 
of the building !becomes somewher e from 
$62,000 to $77 ,000 and the plain t iff must 
have been a co-insurer for from $13,000 to 
f30,000 odd dollars, and an -altogeth er dif• 
ferent set of figures must be depended upon. 
''Dheref ore I say that no d:a1mages wer e shown 
by legal evidence and no -basis from which 
the jury ronld compute damages -das estab· 
tab]ished. 

3. Your Honor chaTged "You have the 
denial of Levin." This was quali ified by a 
la•ter statement that the court did not un· 
dertake to quote literally, and if I recall the 
testimony, there was no denial by Levin of 
the delivering to him of the Ohio F armers' 
poliey or the giving him nomee. It was only 
that lie rememfbered nothing. 

- -· • ...J 

DEFE NDANTS' REQUESTS TO CHARGE. 

1The defendants' requests which were not 
charged by the court were as f o'llows : 

1. That one who seeks to c,bia1rge a -corporation 
up-0n the 1aicit1 .of a.n -agent must show that the 
act was either within the ,scope of ·the agent's 
authority or was ratified hy the cor,poration. 10-

2. 1'Dhat the :writing Qf this policy on property 
in ~ury Park was not within the authoriza-
tion of Mr. Le Compte , nor was his· action .in 
wi,iting -this policy rait~fied by the corporation. 

3. The _total fa:illlure o,f consideration is a com-
plete ·defense to the action on the policy. 

4. H the 'jury find thait no premium was ever · 
paid on the policy in suit, the defendant must - 20 
prevail in th is action. 

5. One person cannot act as an agent for 
two persons to create a contract -between the 
two; there fore if Le Compte was :aicting · for the 
Levins and tbe defendant, the contra1et cannot 
be su~tained. 

7. If Mr. Le Compte was · charged by the 
plaintiff :a,~ ·her agent to give notice.of lo~ t o 
the defendant , _he could not waive the •require- 30 

ment of the _polky t hat immediate no tJiee lbe given ; 
and unless Le Compte was acting only . for the 
defendant, the allega tion of waiiver in t he amend-
ed complaint is not proved. 

8. H th e plaintiff inserted the allega!tions as 
to the P ititsibu:rgh Underwri rter,s' policy in ,the 
proof of loss. knowing the · pd]liey to have ·been 
cancelled, for the purpose of collecting insU'ranee 

tQ 
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Defendants' Requests to Charge. 

money from the defendant, such actio n .would 
be fraud and would render the policy void. 

9. 1The fai 1lure of the plaintiff to furnis h proofs 
of loss to the defendant within sixty da1ys of the 
fire, in the situation of affairs as 1they th en exist• 

10 ed, defeats the plainitiff'.s cause of action. 

10. If the plaintiff failed in her proo f of foss 
to disclose the ·fact tha:t .the encumbran ce upon 
the property wlars a real estate mortgag e which, 
together with a chattel mortgage, s·ecured the 
$15,000 mentioned in :the ,proof of loss, in order 
to conceal -the fact of the existence of the chat· 
tel mo·rtgage and the existence of a great er mora[ 
hazard, such concealment would avoid the pol· 

20 fry. 

11. The burden is on the plaintiff to prove the 
performance ·by her of an conditions precedell't 
of the policy, the non-performance of which are 
a!lleged in the answer; :therefore if, in her proof 
of loss, she failed to state truly the nat ure and 
amount of the encumbrances at the time of the 
fire ,and did not :state truly all other insurance, 
whther valid or not, covering the insur ed prop 

80 erty, her action eannot be sustained. 

40 

12. 'The plafa1tiff 'has failed to prove any dam• 
ages for which she has not received compensa• 
tion, and is entitled to reeov~r only nominal 
damages, if entitled to recover at all. 

13. 'Tille plaintiff h1as failed ,to esta:blish any 
basis of the eompu,baJtion of damages , and, if 
entitled to recover at all, can only recover nomi· 
nai damages. 

• 
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Defendants' Requests to Ohargt. 

' 14. In order to effect a valid cancellation, · the 
notice is not required to be in writ:i!Ilg. I,t may 
be vel"ba1 or oral. No particular form of notice 
is prescribed. 1! t i's only necessary that the 
company positively, di 1stinctly and unequivocally 
indicate to the insured ,that it is its :i!Iltention 
that the policy cease to be !binding as sµch upon 1 O 
the expirat ion of five days from the time when 
the intent ion is made known to the insured. 
And i,t does not matter whether this information 
is conveyed by the words ''Your policy wilU be 
cancelled in five days" OT "Your po1iey is already 
cancelled." 

20 

80 
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Ex11lbit P-1. 

This ex hibit is printed at length on 
pages 267 -282. 
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To the 
Pit,b;burgh Underwriters Insurance Oompany, 

of Pa. 

By your policy orf insurance No. 633176 dated 
June 27, 1922 issued at your agency at Lakewood, 
N. .J. you insured Anna Levin agains t loss or 

lO damage by fire to the amount of Five Thousand 
Dollar.s according to the terms a!Ild conditions 
printed in sa~d policy, the written port ion, to· 
gether with correct cop~1 of all endorsem ents, as-
signments an'd transfers, being a:s follows, viz: 
Form No. 4-. ( Proteded) (Bu ilding.) 
$5,000 on the four story ...... roof frame build-

ing wnd additions and extensions ther eto, and 
all permanent fixtures therein, thereon a/nd 

20 belonging thereto, inc:lluding plumbing , steam, 
gas and water pipes and ·fixtures, electric light 
wiring and :fixtures, permanent appara tus for 
heating and cooking, awnings, stoops , side· 
walks, mason and iron work, and fences con-
nected therewith, while occupied as a hotel 
and known as the "Clarendon Hotel" situa,te 
No. 302 Fifth Avenue, A•sbury Park, New Jer · 

40 

sey. 
80% co-insurance clause att,ached. 
·Mortgagee c.lause attached making IT1oss, if any, 

payable to Jennie Altm;;el, mort~a~ee, as her inter· 
est may appear. , 

* * * * * * * 
For the term one yeair from the 27th day of 

June A. D., 1922, to the ·27th day of June , A. D., 
1923 at noon : which said policy was subsequently 
continued in force by Renrwal No. . . . . . . until 
the . . . . dav of . . . . . . . . A. D., 19. . at noon. 

That in ~ddition to the sum insured by said 
Policy on said property, there was othe r insur· 

Exhibit P-2. 

ance made the reon to the amount of thiirty -seven 
dobJars, as particularly specified in Schedule .. 
hereto attac hed, besides which there was no 
other insura nce thereon . 

A fire occurred on the 21st day of December 
A. D., 1!)22 by which the building and contents 10 insured was destroyed, or -damaged, to the extent 
of thirty-five thousand nine hundred six 56/ 100 
Dollari;:, and originated as fol,lows: Unknown. 

The ridnn l cash va ln r of each specific subject 
thus situated and · insured under the aforesaid 
PolicjeR n t the time of los~, and the actual loss 
and damage by said ·fire to the same, and for 
which claim is hereby ,made , was as follows, 
viz.: 

Building 
Contents 
Total sound 
value Total 
loss or Dam-
age and To-

sound 
value 
45,000 
10,000 

tal Insurance 55,0000 

Loss or dam- Insurance 20 
mageon same 

31,039.50 
4,867.06 

'35,906.56 

on same. 
36,500 
5,500 

42 ,000 

For a more par t icular •statement of sa1me see 80 
Schedule . . . . annexed. 

And the Irnmred claim of the ............... . 
Insuranre Company, by rea~on of said loss, dam-
age and Policy of Insuranee, the sum of four 
thousand. two hundred anrl. fifty-one 91/ 100 Do1-
lars. 

The property insured belonged exclusively to 
Anna Lt>Yin and no other person or persons had 
any interest therein. 40 

If the loss is on building, state whether Rea 1l 
Estate is owned in fee simpl e or held on lease. 

In fee simple . 
State the nature and amount of incumbranee 

at time o1f fire. -$15,000.00 
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1The total value of property saved is $ .... .. 
. . as per statement attached hereto m'a·rked Sche-
dule ............ . 

T'he buiJ11ding insured or containing said prop-
erty, was occupied in its several par ts by the 
parties hereinafter named, and for the following 

1 O purpose~. to wit : Hotel and for no other pur• 
poses whatever. 

'The .said fire did not originate by a:ny act, 
design or ,procurement on her part, nor on the 
part of any one having any interest in the prop-
ert:v insured, or in the said policy of insurance, 
nor in consequence of any fraud or evil practice 
done or suffered by me ; that nothing has been 
done by or with my privity or consent to violate 

20 the condition of tlle policy , or render it void; 
and that no artirles are mentioned herein but sucl1 
as were in the bui.lding damaged or destroyed, 
·and belonging to, and in the possessi on of the 
said insured at the time of the said ,fire· that no ' property saved has been in any manner concealed, 

ao 

and that no attempt to deceive the said Company 
as to the extent of said loss or other wise nas ' ' in any manner been made. Any other informa· 
tion that may be required will be fur nished on 
call, and considered a portion of these proofs. 

Witness my hand at Asbury Park , N. J. this 
28th day 9f February, 1923. 

A!NNA L EVIN, 
Persona[1y appeared Anna Levin , signer of 

the foregoing sta ,tement , who made s61emn oath 
to the truth of the same, and that no material 
fact is withheld that the i;;aid company should 
be advised of. 

40 Witness miy hand and official seal, this 28th 
day (?f Fe,bru:ary, 1923. ! 

ALFRED L. 18TANSR URY, 

STATE OF NIDW ,JERSEY, 5 
0 

• 

County of Falmouth. f'.,~. · 
I, Alfred L. Stansbury, a notary publllic for 

New Jersey, residing in Aisbury Park, New Jer-
sey, most -contiguous to the property hereinbe-
fore described~ hereby certify tha t ·I am not con- tO 
cerned in the loss or claim above •set forth, either 
as a creditor or otherwise, or related to the in-
sured or sufferers; that I have examined the cir-
rumstances aJttending the fire, or damage as al-
leged, and that I am well acquainted with the 
character and circium.stances of the insured, and 
do verily believe that she has by misfortune, and 
without fr aud or evil practice , sustained 'lo~ 
and darrna1ge on the property insured to the 10 
amount of $4,2151.99. 

In Test imony Whereof , I have · hereunto set 
my hand and official seal, this 28h day of Febru-
ary, 1923; 

ALFRED L. 1STANSBURY. 
Not ,ary Public for New Jersey. 

• so 
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Exhibit P-a. 
February 28, 1923. 

Pittsburgh Underwriters Insurance Company, 
398-316 Fourth Aivenue, 

Pittsb urgh, Pa. 

Re: Policy No. 633176-Anna Levin 
Clarendon Hotel, No. 3-02 5th Ave. 

Alsbury · Park, N. J. 
Gentlemen: 

At the _s_uggestion of the assured, whom we rep-
resent in the adjustment of this loss, we enclose 
proof of loss duly completed . 

. Respectfully yours, 
MILAN Ross AGENCY, 

A. L. S'.J,'ANSBURY. 

Exhibit P-4. 

(Lett erhead of Pittsburgh Underwriters.) 

Mrs. Anna Levin, 
Cor. 7th St. & Madison 

Lakewood, N. J. 

Dear Madam: 

March 20, 1923. 

Ave ' 

Wle are in receipt of papers purporting to Ible 
Proof of Loss under policy 633176, claiming 
$4,251.99, by fire of December 21, 1922, and in 
view of the fact that you, through your husband 
and agent, hav~ been notifiJed that our policy 
was cancelled, we deny any liability thereunder 
for that and other good reasons. 

We ar e, therefore, holding these papers \at 
this office, IS'llbject to your order, and we will be 
pleased to return them to you at any time on 
demand. 

Very truly yo111"s, 
GEO. R. D:A VIES, 

Mgr. 

20 

80 
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Pittsburgh, Pa. December 29, 1922. 

Mrs. Jennie Altusel, 
151 Haladay Street, 

Jersey City. 

~'f O Dear Madam: 
" 'e are in receipt of your letter of the 27th 

inst., in which you inform us that the building 
insured under policy No. 633176, covering the 

· Clarendon Hotel, Nio. 302 Fifth Avenue , A'sbury 
· Park, N. J., ,vas destroyed by fire on December 

·80 

21. 
In reply wish to state that this policy was is-

sued · ~Tune 27, 19'22, was received in this office 
on June 29 and was ordered cancell ed, with 
notice to our agent, :Mr. E E. Le Com.pte, Lake-
wood, N. J. under date of July 3. 

We have repeatedly written to ·Mr. Le Compt:e 
amd we are now awaiting a response as to what 
action he has taken, if any. 

Of co11rse, if he has not followed out our in· 
structions to order this policy caneelled , we will 
proceed with the adjustment of the loss, 

Very truly yours, 
GEORGE R. DAVIES. 

24'7 
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(Letter head of Pittsburgh Underwriters.) 

July 3, 1922. 
Mr. Ernest E. Le Compte, 

313 Second Street, 
Lakewood, N. J. 

Dear Sir: 

Re: Policies 63lJ175-A .braharm, Friedman 
" 633176-Anna Let,in. 

c.ontfirmation of our telegram today is enclosed, 
agkmg for canc~lllation of these policies. 

As is mentioned in our wire, the objection to 
these ris·ks is the location, viz., Asbury Park. 

10 

W~ retired our direct agency at this point a short 
while ago owing to very unprofitable experience, 2 O 
and. of cour se, we cannot consider accepting any 
busmess at t his resort from outside sources. 

Trusting you have promptly complied with our 
request, and awaiting the early return of the 
polieies, we are, 

l MS/H'MR 

Very truly yours, 
L. MJ. iSltephens, 

:A!ssistant Mgr. 
80 
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CERTIFICATE OF AUTH.OR 1J1TY. 

Commission No. 8-427. 

TH iE PITTSBURGH UNDER,YR ITE ·RS. 

Th e All e1nunnia Fire Insurance Co. The Hum· 
10 boldt }1ire Insurance Oo., The National-Ben 

Franklin Pire Jns 'urance Co. and the Teuto-
nia. Fire Insurance Co. 

All of the Cities of Pittsburgh and .\Jleghan~·, 
Pa. 

BE IT KNo,vN, That E. E. Le Compte , of Lake· 
wood, in the County of Ocean, and Sta te of New 
.Jers.ey appointed, and by these Pr esents duly 
constituted Agent of the Pittsburgh Underwl'it· 

20 ers with full power to receive prop osals, and 
issue policies for immrance again Rt lo~s or dam· 
age by fire in Lakewood, New Jerse y and vicin· 
ity , to fix rates of premiums , to rec eive moneys, 
and to renew and co~sent ( in writing) to the trau~· 
fer and assignment of, and endorse ments upon 
Policies of Immranre, signed by the Presidents 
and attested by the ~cretaries of the said Com· 
panies, and in all manner to attend to the 1busi· 

10 
ness and duties of the said Agency , su'bjert to the 
rules arnl regulations of •R!aid Compan ies, and to 
such instructions as may .from time to time be 
given by its Officers or General Agen ts, and it 
is expressly understood that all Poli cies shall be 
null and void and of no binding effect upon 
these Com'panies if is-Slued upon pr operty not 
.situated within the distrkt in which the agent 
shall reside, and for which has been appointed, 
and all orders and instructions to cancel any 

4 O risk or policy are to he strictly and promptly 
obeyed. 
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It is expressly unlderstood that the A·gent 
named in this certificate hasi no authority to 
waive any condition- in any policy of these Com-
panies, unless the ,same ·be in writing, and en~ 
dorsed on t he Policy. 

IN TESTIMONY '\VH -EREOF, The ·said the PITTS-
BURGH UNDER WRITERS have affixed their seals 10 
to these prese nts, and have caused the same to 'he 
signed by th eir Presidents, and attested by their 
Secretaries Pi t tsburgh, Pa., this 9th day of Au-
gust 1915. 

( Signature s of the Presidents and ,Secretaries 
of each of the four ,Companies attached thereto.) 

GEO. R. DAVIES, Manager. 
20 

• 
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(Letterhead of Pittsburgh Underwri ters.) 

Mr. Ernest E. Le ' Compte, 
313 B~Acond Street, 

La;kewood, ,N. ,J. 

Dear Sir: 

December 14th, 192'2. 

Re: 633176-A.nna Levin. 
We have written you about one half dozen 

times 'regarding the cancellation of this policy, 
to which you have paid no attention whatsoever. 
S,pecial Agent Lamce has also had the matter up 
with you, requesting that you forward the can• 
celled document to this office. 

'This matter has now been hanging fire since 
July 3rd, under which date we first ordered 
the cancellation, and we see no reason why you 
have not complied with ouir wishes. 

Unless we receive the cancelled document in 
the very near future, we will be obliged to write 
direct to the assured. 

Trusting that we will not be compell ed to go 
to this extreme, we ,are, 

GAH:E ,R 

Yours very ·truly, 
GEORGE R. DAVI~-
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(Letterh ead of Pitts,burgh Und-erwriters.) 

JOH N A. LANCE, Special Agent. 

Reading, Pa., Oct. 28th, 1922. 

Mr. E. E. Le Compte, 
Lakewood, N. J. 

Dear Sir: 

Re Policy No. 633176-- Amia Levin. 

Pnder dates of July 3,rd., J'llly 31st, August 
23rd. and on Oct. 2·7th, the 'hom.e offi:ce wrote 
to you for thj~ policy, which was ordered can-
celled by te legraph July 3rd., and as the policy 

10 

has not been received a:t the home office and you 20 
·have not rep1!ied to any of their lett~rs, ~e 
must ins ist upon immediate advices as to what 
has been done in the ·matter. -

Has the poli~y been cancelled and if .so why 
don't you return it or a lost policy receipt to 
the home offi.ice? · Please bear in min 'd that should 
a loss occur under this policy you wilJlJ be he!d 
personaJly responsi~le. 

Kindly advise me here by return mail as to 
what you know about the matter and greatly SCI 
ob[ige, 

Very truly yours. 
JNO ·A. LANCE. 

Specia:1 Agent. 
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('Letterhead J. CarrnpbeU Haywoo d,) 

Adjuster. 

51 Maiden Lane, N_ew York, Jan. 25, 1923. 

Mr. Ernest E. Le · Compte, 
1 o 313 'Second ,Street, 

Lakewood, N. J. 

Dear Mr. Le Compte :-

Thank you for sending me letter from the com· 
pany to the mortgagee in the Levin matter. 

What !J: am most anxious about is to get from 
you letter you were · to get Mr. Levin to sign in 
Teference to his knowledge of the cance llation or 
the ixmcy. Please have him sign it and send it 

20 · along as soon as you can. After I once get that 
it will ma'ke an entirely different situa tion for 
you in the matter. 

I have had a talk with the General Adjustment 
Bureau about this and hope I have made them see 

· the light. The letter I speak of wi1Ji clinch mat• 
ters if you can get it for 1me. 

Very truly yours, 
J. CAMPBELL HAYWOOD, 

- ~ ~U-• 
·-- JOH/JB 
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Le Roy, Ohio. 

PoJicy Num 1ber ·375_ 

Agency Lakewood, N. J. 1041. 

1 

A.mount $5,.000. Rate 1.67 Premium $83.50 tO 
Rate of Commission 20_% 

Premium Eighty-three and 50/ 100 
Assured Anna Levin for the term of one · year 
from the Third day of July, 1922-, at noon, to 
the '.rhird day of July 1923 at noon against all 
direct loss or damage 'hy fire, ,except as herein-
after provided, to an amount not ·exceeding 
Five Thousand Dollars. 
. $5,000 On the fonr story frame building, ad- 20 
<liUons, and extensions adjoining, all permanent 
fixtures therein, thereon and belonging thereto, 
including •plumhing, steam, gas and water pipes 
and fixtures, electric light wiring and fixtures, 
perman1ent apparatus for heating and cooking, 
awnings, stoops, sidew.alks, mason and iron work 
and fences therewith occupi€d as a hotel and 
known as the "·Clarendon" Hotel and situate 
:N"o. 302 Fifth Avenue , A1sbury Park, New Jer- IO 
sey. 

80% co-insuvance clause attached. 
Mortgagee clause attached m·aking loss, if any, 

payable to Jennie Altusel, mortgagee, as her 
interest may apear. -

Stamped across the face of this report appear 
the word "CANCE '.LL-ED" in large letters, and 
a smaller stam p reading "Can. 7 /3/22 RP. $83.50 
Flat, Aug. 1922. Attached to this exhibit the .fol-
lowing lett er: 

40 .. ~-
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Letter Attached to Emhibit D-7. 

( Letterhead of Ohio Farmers Insuran ce Co.) 

E. K. Schultz & Co. 
General Agents Philadelphia, June 22, 1925 

~Ir. George R. Davies, 
10 Pittsburgh Underw-riters, 

Pit,tsiburgh, Pa. 

Dear :Sir .. 

0. F. No. 3'75-Anna Levin, Lakewood , N. J. 
In accordance with your request we .are enclos· 

ing herewith our daily -report in the above 
policy. Cancelled policy reached us some time in 
August, 1922 and was returned to the Home 01-

zo flee ojf the Company. Mr. Crane states that he 
wrote you a few days ago st.a ting they were 
una•bie to locate cancelled document but accord· 

· ing to our records : it had been forwarded to them. 

· .. ·10 · 

If" there is anything further we can do for you, 
--please command us. 

Very truly yours, 
E. K. Sc~ & Co., Gen. Agts. 

- By E. L. Schultz. 

Exhibit D-8. 

This e xhibit is printed at length on 
page s 28 3-284. 



.( Letter bead of 
The ()oncordia Fire Assurance Co. of Milwaukee.) 

E. E. LeComipte, Agent 
La:kewood, N. J., 

Mr. M(. Levin, 
302 Fifth Avenue, 

Asbury Park, N. J. 

Dear Mr. Levin : 

July 12th, 1922. 

I have jusit received a letter from the Ohio 
Farmers Inisrurance Company stating that they 
do not want the Policy on your hotel in Asbury 
Park. I wrote $5,000 with them to take the place 
of the $5,000 I had formerly in the P ittsburgh 

2 o Underwriters. Kindly return the Ohio and Pitts• 
burgh Undel"Writers policies as soon as •possible, 
as I have to return them to the Comp anies. 

ao 

It will be necessary for you to have the $5,000 
written in Asbury Park, a;s I canot write them 
here. 

Wiith kindest regards , I •remain, 
Very trul y yours, 

257 

Exhibit D-10. 

( Letterhead of 
The Girard Fire and Marine Insurance Company) 

ER NEST E. LE Co:MP'l'E, Agent. 
313 Second ,street LaJkewood, N. J. 

Mrs. Anna Levin, 
Asbury Pa,rk, N. J. 

Dear Madam : 

September 8th, '1002. 

I am herewith .sending you copy of 1Ietter re-
ceived by me from the ·Ohio Farmers' Insurance 
Company:-

"Specia:l Agent Marsh has written you and 
we have wired and written you on several oc-
casion" for the cance1lation and -return of the 20 
following: 

0.F. N o. 269-:Anna Levin 
O.~.,. No. 25940-Anna Levin 

policies but up to this late writing we have not 
received these cancelled pdl'icies. We must 
insist upon your giving this matter attention 
1must insist upon giving this matter attent_ion 
without further delay and letting these can -
celled documents come forwa~d immediateJl'y." 

_ I would appreciate i,t greatly if you would 
kmdly mail or bring these policies to -the office 
at your \Tery earliest convenience, and oblige, 

Very t ruly yours, 
E. E. LE ICoMPTE J 

BM:EEL 

so 

,o 
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Opinion Supreme Court. 

( Filed 1\1ay 17, 1927) 

KJ~ ,V JERSEY SUPREi1E C01 RT 

vs. 

NATION AL BEN F RA~J<LJN F1Rl~ 

INSURANCE Co., et als. 

No. 34, 
Jany. ~rcrm, 
1927. 

De_fe11da.nts' Ritle to Slzorw. Caus e. 

A Tgued hcf ore GuMMEim, Chief Ju st ice, all(l 
Jnstice Trenchard. 

· For the rule, Richard Boardman. 

Contra, Durand, Ivins & Carton. 

PBR CuRrA:M: 

This action "~as hrongh t by Anna Levin again, t 
the dcfcndm1ts, <loing -busine ss as the Pit ts burgh 
1Jndenvriters, on a policy of fiTe insuran ce. rrhc 
trial resulted in a verdict in favor of the plain-
tiff. The <lefendanis thereupon . applied for arnl 

3 O wcr:e allowed a rule to show ca.use ··why this ver-
dict shou1<l no t be set aside; all ·exception s being 
reserved. 

The first conte1~tion i that this r"ule should he 
n1a<le absolute because it appears ,Yithout contra-
diction that the policy in suit had been cancelled 
some time before the los s occurred, anrl had , con-
sequently, cease<l to be a contract bin<ling upon 
the defendants at the time of such loss. It ap-

40 pears fron1 an examination of tl1e state of tlJP 
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case that ·wheu the plajntiff closed her proofs 
there ·was a motion to nonsuit sub1nitted by the 
defendants. This motion was denied, and an ex-
ception to the denial was allowed. One of the 
grounds upon which the n1otion was rested was 
that it affirmatively appeared that the policy was 10 
cancelled prior to the occurrence of the fire, and 
had then ceased to be a binding contract .upon 
the defendants. This question, consequently, is 
within the reservation of the rule, and, for that 
reason, we consider it inadvisable for this court to 
pass upon it. 

The next ground urged for making the rule 
absolute is that it appeared. by the greater weight 
of the evidence that the insured never paid the 2 0 
premiun1 called for by the policy. This question 
was submitted to the jury, and their _ finding was 
contrary to this contention. vVe cannot say that 
such finding was so clearly against the weight of 
the eYidencc as to justi fy us in setting the ver-
dict aside. 

The next ground upon which counsel urges that 
the rule be made absolute is that the defendants' 
agent, Le Compte, who wrote the policy in suit, 3o 
was, in fact, the agent both of the plaintiff and 
the defendants, and that his acts -with relation 
to the issuing of the policy and the notice of 
cancellation were binding upon her. It is enough 
to say in disposing of this contention that it was 
submitted as one of the grounds upon which the 
motion to nonsuit was rested. This being so, for 
the reas on already indicated, we consider it ad-
visable to determine its soundness. 

40 
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Order Disclia.rgi.n.g Rul e 

The only other ground for n1aking thC' rulr ah-
solute urged on behalf of the defendants is that 
there was no legal proof to establish a basis for 
the computation of damages. But this was al~o 
111adc one of the grounds upon ,,rhich ihe motion 

10 to nonsuit ·was rested, and, for that reason, we 
decline to consider it. 

20 

The rule to sho"T cause ·will be disrhargcd. 

Order Discha .rging Rule. 

(Filod ~lay 25, 1927) 

ANNA LEVIN, 

Plaintiff, 
vs. 

NATIONAL BE:N" FRANKLIN FIRE 

INSURANCE Co., et als., 
Defendants. 

On Defend-
ant's Rule to 
Show Cause. 

30 This cause having been duly argued at the Jan-
uary Term of this Court by Richard Boardman, 
Counsel for the defendants, for the rule; and b~· 
Durand, Ivins & Carton, Counsel for the plain-
tiff, in opposition thereto and the Court having 
considered the san1e and finding no error in the 
record or proceedings in the Court below, 

It is, therefore, on this 25th day of :May, in 
the year of our Lord, one thousand nine hundred 

40 and twenty-seven, ordered and adj ,udged that the 
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rule to shmv cause in this cause be and the sa1ne 
is hereby discharged. 

Entered ~1ay 25, 1927, on motion of Durand, 
!Yins & Carton, Attorneys for plaintiff. 

A true copy. 
gdward J. l(ellchor, Clerk. 

N otice of Appeal. 

(Filed July 2, 1927) 

NEW JERSEY SUPREME COURT 

A:XNA LEVIN, 
Plain tiff, 

vs. 

XATIO:XAL BEN FRANE:LL' FIRE 

r~sURANCE Co. OF PITTSBURGH, 

ALLEMANN JA FIRE INSURANCE 

-Co., RRPUBLIC FrnE INSURANCE 

Co., and SUPERIOR FIRE INSUR-

ANCE Co., doing business as 
Pittsburgh Underwriters, 

Defendants. 

Action at Law. 

To llirssrs. D1_urand, Ivins & Carton, Attorneys 
of Plain.tiff: 

10 

20 

Take notice that defendants appeal fron1 the 40 whole of the judgment entered in this cause to 
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the Court of Errors and Appeals on the follmY-
ing grounds: 

1. The Trial Court erred 111 denying defend-
ants' motion for a nonsui L 

10 2. The Trial Court erred 111 denying defoml-
ants' motion for the direction of a verdict in 
favor of the defendants against the plaintiff. 

3. The Trial Court erred in charging the jury 
as follows: 

'' On the other hand, you have the denial 
of the Levins that they were notifierl of the 
cancellation of the Under~Nriters' policy." 

2 0 And again : 

30 

40 

'' You n1ust depend upon your own rec-
ollection of their evidence and your under-
standing of it." 

as these two statements ·were used in the follow-
ing context: 

"On July 3rd, the agent received a tcle-
gran1 and later a letter fron1 the defend-
ants' executive officer in ·which he ·was in-
structed peremptorily to_ cancel the policy. 
This evidence is .uncontradicted. This or-
der to Le Compte to cancel, however, ·was 
not in itself sufficient to cancel the policy. 
To effectuate a cancellation, it was neces-
sary that notice of the defendants' inten-
tion to cancel should be brought home to 
the insured, the plaintiff, Mrs. Levin. "\Vas 
this done 1 You have heard the testim ony 

Notice of Appeal 

of Le Oornpte that upon receiving the or-
der to cancel, he ,,Trote a new policy in the 
Ohio Farmers' Insurance Company which 
he intenden. as a substitute for the Pitts-
burgh -C-mlen\·riters' policy; that he took 
this new policy to :Mr. Levin and informed 10 
him that the 1 nden,·riters ,vanted their 
policy cancelled and that he had to place 
the insurance ·with another company; that 
he left . the Ohio policy with :M:r. Levin. 
You have heard Le Oompte 's further tes-
tin1ony that he repeatedly infon11ed both 
:Mr. and ~frs. Levin that he had been in-
structed to cancel the Under ·writers' pol-
icy and that he 111ade many requests to 20 
either or both that that policy be surren-
dered to him. On the other hand, you have 
the denial of the Levins that they were no-
tified of the cancellation of the Underwrit-
ers' policy, and you have their testimony 
that either they did not assent to the sub-
stitution of the Ohio policy; or that they 
knew nothing of such a substitution. 

K ow, gentlen1en, I do not undertake to 
repeat literally ·what ~Ir. and l\frs. Levin 30 

said on that phase of the case, but state 
h 

merely the sense in which I understood 
their trsti.n1ony. You must depend upon 
your own recollection of their evidence and 
your understanding of it. But in any event, 
fron1 this conflicting testimony, you will 
have to decide whether the plaintiff was 
in fact notified of the cancellation of the 
Underwriters' policy.'' 40 
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11. (To Alfred L. Stansbury): 
"iQ. ,Vhat did· you ascertain the total in-

surance on the building to be f" 

{To Alfred L. StansbuTy): 
10 ''Q. '\Vill you tell us.in your opinion "'hat 

the loss was by fire to this building, that 
happened to the Clarendon I-Iotel the 21st 
of Dece111ber, 1922 1" 

JOHN W AIIL QUEEN", 
Attorney for Defendants-Appellant R. 

Service of the ··within notice is hereby ackno-wl-
:20 edged this first day of July, 1927. 

DURAND, IVINS & CARTON , 
Attorneys for Plaintiff.. 
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Exhibit P-1. 

No. 633176 

'I'HE PITT.SBURG .UNDERvVRlTERS' POLICY 

Separate . Insurance by Four . Companies in One 10 Policy. 
T H E ALLEMANNIA FmE INSURANCE Co., OF PrTTs-

BURGH, NATIONAL-BEN FRANKLIN FIRE INSUR-

ANCE Co., OF PITTSBURGH, PA., REPUBLIC FIRE 

INSURANCE Co., PITTSBURGH, PA., AND SUPERIOR 

FmE INSURANCE Co., PITTSBURGH, PA. 

Aggregate ' 
Sum Insured $5000. Ra te 1.67 Premium $83.50 

In · Consideration of the Stipulations ,herein 
named 'and ·of Eighty-three -and 50/100 Dollars 
Premium, Does Insure Anna Levin for the term 
of One YeaT from the T,venty-seventh day of 
J une 1922' at noon, to the Twenty-seventh day of 
J une 1923' at noon, against all direct loss or dam-
age by fire, except as hereinafter provided, to an 
amount not exceeding Five Thousand Dolhfrs, to 
the following described property, while lo'cated 
and contained as . described herein and not elec-
where , to -·wit:: 

(Building), (Protected)". 

20 l 

30 .) 

$5000. On the four story roof frame building; ad- -
ditions and .extensions adjoining thereto, 
and all ·permanent fixtures therein, th ere-
on and belonging thereto, inchiding plumb-
ing, steam, gas and water pipes and fix- Q 

. 1· h . . d fi t 4 ,> turos, electnc 1g t w1nng ,an x ures, · 
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permanent apparatus for heating and cook-
ing, awnings, stoops, sidewalks, n1ason and 
iron work, and fences connected therew ith, 
occupied as a hotel and known as the 
"Clarendon Hotel" and situate #302 Fif th 

10 Ave., Asbury Park, N. J. 
80o/o Co-Insurance clause attached. 

Mortgagee · clause attached making loss, if 
any, payable to Jennie Altusel, mortgag ee, 
as her interest may appear. 

Privilege granted to use steam, coal stoves, hot 
air furnaces or grates for heating; to use publ ic 
or municipal gas or kerosene oil for light, heatin g 

20 or cooking purposes; to remain unoccupied; to 
remain vacant during any change of tenant or 
while awaiting a tenant not to exceed six con-
secutive months at any one· time in any one yea r; 
and to use not exceeding one quart of gasolin e, 
naphtha or benzine for domestic purposes in each 
housekeeping apartment. 

Other insurance pe-rn1itted without notfre un til 
required. 

3 0 Privilege to use electric current for light, heat 

40 

or power. 
Attached to and made a part of Policy No. 

633176 of the Pittsburg Insurance Company, is-
sued at its Lakewood, N. J. Agency. 

ERNEST E. LE COMPTE Age,nt 
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STA TE OF NEW JERSEY, PERCENTAGE Co-INSURANCE 

CLAUSE. 

. " In consideration of the reduced rate of prem-
1~m at which this policy is written, the Standard 
eighty ( % ) per cent. Co-insuranc e Clau se of 1 O 
the State of New Jersey is attached to and made 
a part of this policy.'' If at the ti~e of fire 
the whole amount of insuranc e on the property 
covered by this policy shall be less than 80 per 
cent. of the actual cash valu e thereof, this com-
pany shall, in case of loss or damao-e be liable for 

1 h · 0 
' on Y sue portion of such loss or dama ae as th e 

an_10unt insured by this policy shall be;r to the 
said 80 per cent. of the actual cash valu e of such 20 
property. If this policy shall be divided into two 
?r mor e items, these• conditions to apply to each 
item separately. 

Attachjng to and forming part of Pittsburgh 
P nderwriter s Policy No. 

ERNEST E. LE COMPTE Ag~nt. 
(~e w Jersey Standard.) 

P ROVIStON'S s " A . P.r,CIALLY PPLICABL~ To ~HIS CoM-
BINATION POLICY. 

30 

_This policy is made and ac~epted subject to the 
sh p?lation and agr eeme•nt that each of th e com-
panies executing this policy, contracts s~verallv 
~nd not jointly, and each 0£ said companies 1s Ii;~ 
le for that proportion of loss or damage covered 4 0 
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by this policy, as set forth below, and not othcr-
·w1se. 

The Allemannia Fire· Insurance Co., of Pitts-
burgh, severally assumes one-fourth the liability 

l O for any loss or damage und er this p0licy. 

20 

National-Ben Franklin Fire Insurance Co., of 
Pittsburgh, Pa., severally assumes one-fourth the 
liability for any loss or damage under this policy. 

Re•public Ffre Insurance Co., Pittsburgh, Pa., 
severally assumes one-fourth the liability for any 
loss or damage under this policy. 

Superior Fire Insurance Co., Pittsburgh, Pa., 
severally assumes one-fourth the liability for any 
loss or damage under this policy . 

The words "This Company" where•v l' they oc-
cur in this policy, shall be understood as meaning, 
'' These Companies respectively'' or '' each of said 
Companies,'' as the case may require. 

30 It is further stipulated and agre-cd by each of 
the. companies executing this policy that service 
of process or of any proof of loss or other notice 
required by the said policy upon any of the com-
panies executing the same-, shall be deemed to be 

40 

service upon all. 

This policy is made and accepted subject to the 
foregoing stipulations and conditions, an<l to the 
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f ollmving stipulations and conditions printed on 
back hereof, which are hereby specially referred 
to and made a part of this Policy, together with 
such other provisions, agreements, or conditions 
as may be endorsed hereon or added hereto· and 
no officer, agent, or other representative of this 10 
~ompany, shall have po-wer to waive any provi-
sion or condition of this Policy except such as by 
the- terms of this Policy may be the subject of 
agreement endorsed hereon or added hereto· and ' as to such provisions and conditions no officer ' agent, or representative shall have suc.h po··wer 
or be de-emed or held to have ·waived such provi-
sions or conditions unless such waiver if any ' ' shall be ·written upon or attached hereto, nor shall 20 
any privilege or pernlission affecting the insur-
~nce under this Policy exist or be claimed by the 
msure·d unless so written or attache<l. 

PROVISIONS REQ UIRED BY LA w TO BE STATED IN 
TRIS PoLICY.-This policy is in stock corpora-
tions. 

In '\Yi tne s '\Vhereof, the aid THE ALLEMANNIA 
1',mB lNsuHANOE Co., N°ATIO~AL-BE.,. FRANKLIN 30 
1',IRE INSURANCE Co., RRPUBLIC Fnrn INSURANCE 
~o., and SUPERIOR FIRE INSURANCE Co., respec-
tively, have caused this policy to be signed by 
their Presidents and attested by their Secretarie•s . ' m the CITY OF PITTSBURGH, STATE OF PE~~ NSYL-
\'ARIA; but this policy shall not be valid until 

40 
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countersigned by the duly authorized Agent ( or 
Agents) of these Companies at 

THE ALLE11ANNIA FIRE INS. CO. 
OF PITTSBURGH 

vV. S. W einmeyer 
President. 

Chas. B. Reiter, 
Secretary. 

NATIONAL-BEN FRANKLIN FIRE IN-
SURANCE CO. OF PITTSBURGH, PA. 

H. 1'I. Schmitt, 
Pre ident. 

Thos. \V. Hathaway, 
Secretary. 

REPUBLIC FIRE INSURA:NCE CO., 
PITTSBURGH, PA. 

C. W. Gerwig, 
Pre ident. 

Secretary. 

SUPERIOR FIRE INSURANCE CO. 
PITTSBURGH, PA. 

A. H. Trimble, 
Preside-nt. 

Edw. I-Iccr, 
Secretary. 

GEO. R. DA VIES, 
Manager. 

Countersigned at said Agency this 27th day o£ 
June 1922 

ERNEST E. LE COlvIPTE Agent 
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This company shall not be liabl e beyond the 
actual cash value of the property at the time• any 
loss or damage occurs, and . the loss or da1nage 
shall be ascertained or estim,ated according to 
such actual cash value, with proper deduction for 
depreciation however caused, and shall 1n no IO 
event exceed what it would then cost the insured 
to repair or replace the same with material of 
like kind and quality; said asceTtainment or esti-
mate shall be n1ade by the insured and this com-
pany, or, if they differ, then by appraisers, as 
hereinafter provided; and, the amount of loss or 
damage having been thus deteTmined, the sum 
for which this company is liable pursuant to this 
policy shall be payable sixty days after due notice, 20 
ascerta inment, estimate, and satisfactory proof of 
the loss have been received by this company in 
accordance with the terms of this policy. It shall 
be optional, however, with this company to take 
all, or any part, of the artjcles at such ascertained 
or appraised value, and also to repair, re-build, 
or replace the property lost or damaged with 
other of like kind and quality within a reasonable 
time on giving notice, within thirty days after 
the receipt of the proof heTein required, of its 30 
intention so to do; but there can be no abandon-
ment to this company of the property described. 

This entire policy shall be void if the insured 
has conceale·d or misrepresented, in writing or 
otherwise, any material fact or circumstance con-
cerning this insurance or the subject thereof; or 
jf the interest of the insured in the property -be 
not truly stated herejn; or in case of any fraud 
or false svvearing by the insured touching any 4 0 
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matter relating to this insurance or the subje ct 
thereof, ·whether before or after a loss. 

This entire policy, unless otherwise provid ed 
by agreement indorsed hereon or added her eto, 

10 shall be void if the insured now has or shall here-
after make or procure any other contrac t of in-
surance, whether valid or not, on property co-v-
ered in whole or in part by this policy; or if the 
subject of insurance be a manufacturing estab -
lishment and it be operated in whole or in par t 
at night late-r than ten o'clock, or if it cease to be 
operated for more than ten consecutive days; or 
if the hazard be increased by any means within 
the control or knowledge of the insured; or if 

20 mechanics be e1nployed jn huildjng, altering, or 
repairing the within described premises for mor e 
than fifteen days at any one time; or if th e in-
terest of the insured be· other than unronclitional 
and sole ownership; or if the subject of insur -
ance be a building on ground 11ot owned by the 
insured in fee-simple; or if the subject of insur -
ance be· personal property and be or become in-
cumlwred by a chaHel mortgage; or if, with the 
knmdedge of the in sured, foreclosure proceedin gs 

30 be commenced or notice given of sale· of any prop-
erty covered by this policy by virtue of any mort -
gage or trust deed; or if any change, other than 
h:v the death of an insured, take place in the in-
terest, title, or possession of the subject of insur -
ance ( except chang e of occupants without increa se 
of hazard) ·whethPr by legal ·process or judgm ent 
or by voluntary ac-c of the insured, or othe-rwi~e; 
or if this policy be assigned before a loss; or if 

40 illuminating gas or vapor be generated in the de-
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scribed building ( or adjacent thereto) for use 
therein; or if ( any usage • or custom of trad e or 
manufacture to the contrary not-withstanding) 
there be kept, used, or allowed on the above de-
scribed premises, benzine, benzole •, dynamite, 
ether, fireworks, gasoline, greek fire o-unpowder 10 

d. ' 0 
~xcee ~ng twent~-five pounds in quantity, naph-
<ha, n1tro-glyce-nne or other explosives, phos-
phorus, or petroleum or any of its products of 
greater inflammability than kerosene oil of the 
"Cnited States standard (vlhich last may be used 
!or lights and kept for sale according to law but 
:n quantities not exceeding five barre1s, provided 
it be drawn and lamps filled by daylio-ht or at a 
distance not less than ten feet fro~ artificial 20 
light ) ; or if a building herein described whether . . ' mtended for occupancy by owner or tenant, be or 
become vacant or unoccupied and so remain for 
ten days. 

This company shall not be liable for loss caused 
cl_irPctl~ ?r indirectly by invasion, insurrection, 
not, c1v1l war or commotion, or military or 
~1s1uped power, or by order of any c1vjl author-
ity; or ,by theft: or by neg]ect of th e insure -cl to 
use all reasonable means to save and preserve 30 

the property at and after a fire or when the prop-
~rty is endanger ed by fire in neighboring prem-
ises ; or (unless fire ensues, and, in that event, for 
the damage by fire only) by explosion of any kind, 
~r lig~ining; but liability for direct dam age by 
hghtnrng may be assum ed hy sp ecific agrceme,nt 
hereon. 

If a building or any part thereof fall, except 
as the result of fire, all insurance by this policy 4 O 
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on such building or its contents shall immediately 
cease·. 

This company shall not be liable for loss to ac-
counts, bills, currency, deeds, evidences of debt, 

10 money, notes, or securities; nor, unless liability 
is specifically assumed hereon, for loss to awn-
ings, bullion, casts, curiositie-s, drawings, dies, im-
plements, jewels, manuscripts, medals, models, 
patterns, pictures, scientific apparatus, signs, 
store or office furniture or fixtures, sculpture, 
tools, or property held on storage or for repairs; 
nor, beyond the actual value destroyed by fire, 
for loss occasioned by ordinance or law regi1lating 
construction or repair of buildings, or by inter-

20 ruption of business, manufacturing processes, or 
othe-rwise; nor for any greater proportion of the 
value of plate glass, frescoes, and decorations 
than that which this policy shall bear to the ,vhole 
insurance on the building described. 

30 

40 

If an application, survey, plan, or description 
of property be referred to in this policy it shall 
be a part of this contract and a warranty by the 
insured. 

In any matter relating to this insurance no per-
son, unless duly authorized in writing, shall be 
deemed the agent of this company. 

This policy n1ay by a renewal be continued un-
cler the original stipulations, in consideration of 
premium for the renewed term, provided that an_Y 
increase of hazard n1ust be made kno1Yn to t1us 
con1pany at the time of renewal or this policy 
shall be void. 

This policy shall be canceled at any time at the 
request of th~ insured; or by this company by 
giving five dnys) notice of such cancellation, If 
this policy shall be canceled as hereinbefore pro-
vided, or become void or cease, the premium. hav-
ing been actually paid, the unearned portion shall 10 
be returned on surrender of this policy or last re~ 
newal, this company retaining the customary 
short rate; except that when this policy iE:i can-
celed ,by this company by giving notice, it shall 
retain only the pro ra.ta, premium. 

If, with the consent of this company, an interest 
under thiti poiicy shall exist in favor of a mort~ 
gagee or of ahy person or corporation having an 
interest in the subject of insurance other than 20 
the interest of the insured as described herein, 
the conditio11s hereinbefbre contai:ned shall ap-
ply in th e manner expressed in such provisions 
and conditions of ini:3l1rali.ce relating to such in~ 
ierest as shall be wl'itten npon, attached, or ap~ 
pended heretb. 

If property cov0red by this policy is so en" 
dange-red by fire as to require remov al to a place 
of safety, and is so re1noved, that part of this; p8l- so 
icy in extes~ of it proportion of any loss and of 
the value bi property remaining in the Ol'iginal 
location, shall, £or th~ enisuing five days only, 
cover the '(-ltDperty so r~moved in the new loca-
tion; if removed to mote than one location, such 
excess of this pnlicy shall cover therein for such 
five days in the proportion that the value in any 
une such new location beart:i to the value i11 all 
Buch new locations; but this company sha 11 11ot, 
h1 any case of removal, ·whether to one or more 40 
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locations, be liable beyond the proportion that 
the amount hereby insured shall bear to the total 
insurance on the whole, property at the time of 
fire whether the same cover in new location or 

' not. 
If fire occur the insured shall give immeclia te 

notice of any loss thereby in writing to this com-
pany, protect the property from further da.mage, 
forthwith separate the damaged and unda maged 
personal property, put it in the best possible or-
der, make a complete inventory of the same, stat-
ing the quantity and cost of each article and the 
amount claimed thereon; and, wj thin sixty days 
after the fire, unless such time is extended in 

20 ,vriting by this company, shall render a state-
ment to this con1pany, signed and S"'vYOrn to by 
said insured, stating the knowledge and belif'f ot 
the insured as to the time and origin of the fire; 
the interest of the insured and of all others in 
the property: the cash value of each itein therrof 
and the an1ount of loss thereon; all incurnhrances 
there-on; all other insurance, whether valid or not 
covering any of said property; and a copy ?£. all 
the descriptions and schedules in all pobc1es; 

30 any changes in the title, use, occupation, locat~on, 
possession, or exposure·s of said property srncc 
the issuing of this policy; by whom and for what 
purpose any building herein described an<l _the 
several parts thereof were occupied at the ~m1c 
of fire; and shall furnish, if requir,~d, venfird 
plans and specifications of any building, fixtures, 
or 1nachinery destroyed or damaged; and sha11 
nlso, if required, furnish a certificate of the mag· 

40 istrate or notary puhlic ( not intere ted in tlie 
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claim as a creditor or otherwise·, nor related to 
Urn insured) living nearest the place of fire, stat-
ing that he has examined the circumstances and 
believes the insured has hone-stly sustained loss 
10 the amount that such magistrate or notary pub-
lic sha ll certify. 10 

The insured, as often as required, shall exhibit 
to any person de-signated by this company all that 
remains of any property herein described, and 
submit to examinations under oath by any person 
named by this con1pany, and subscrjbu the s,ame; 
and, as often as required, shall produce for ex~ 
aminat ion all books of account, bills, invoice-s, and 
other vouchers, or certified copies thereof if orig-
inals be lost, at such reasonable place as may be 20 
designa ted by this con1pany or its representative, 
and 'ha ll permit extracts and copies thereof to 
he made. 

In the event of d1sagreement as to the an1ount 
of loss the same shall, as above provided, be as-
eertained by two compe tent and disinte-rested ap-
praisers, the insured and this con1pa11y each se-
lecting one, and th8 two so chosen shall first select 
a c01npetcnt and disinterested umpire; the [~p- 3 o 
praisrrs together sha ll then estimate and appraise 
the loss, stating separately sound value and dan1-
age, and, failing to agree, shall submit their dif-
ferences to the un1pire; and the award in writing 
of any two shall detennine the an1ount of such 
loss; the parties thereto shall pay the appraiser 
l'rspectively selected by thein and shall bear 
equally the expenses of the appraisal and umpire. 

40 
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This company shall not be held to have ~aived 
any provision or condition of this policy or any 
forfeiture thereof by any requirement, act, or t)ro-
cecding on its part relating to the appraisal, or 
to any exan1ination herein provided fbr; and the 

10 loss shall not become payable until sixty days 
after the notice, ascertainment, estimate, and 
satisfactory proof of the loss herein requi recl 
have be-en received by this cmnpany, including an 
a·ward by appraisers when appraisal ha been re" 
quired. 

This company shall not be liable under thi s 
policy for a greater proportiort of any lo s on 
the described property, or for loss by and expense 

20 of removal from premises ; ertdangered by firc1 
than the amount hereby insured shall bear to the 
whole insurance, whether valid or not, or by solv~ 
ent or insolvent insurers, covering such prop erty, 
and the extent of the application 0£ the• insutan ce 
under this policy or of the contribution to he 
n1ade by this company in case of los;s, may be 
provided for by agreement or condition ,vritt on 
hereon or attached or appended hereto. Liabil~ 
ity for re-insurance shall be a speci-fically agr eed 

30 hereon. 
If this con1pany shall claim that the fire ,ya$ 

caused by the act or neglect of any per$On or cor-
poration, private , or municipal, this company 
shall 1 on payment 0£ the los,s, be subrogated to 
the ex:tent 0£ such payment to all right of recov~ 
ery by the insured for the loss resulting there-
ftom, and such rigl1t shall be assigned to this com-

40 pany by the insured on receiving such :payment 

281 

Exhibit P-1 

No suit or action on this policy, for the recov-
ei:y of any claim, shall be sustainable in any court 
of l~w or eql~ity until af t er full con1pliance by 
the insured ,v1th all the foregoing requirements, 
n~r unless commenced within twelve months next 
after the fire. 

\Vherever in this policy the word ''insured'' 
occurs, ~t shall be held to include the legal rep-
resentative-s of the insured, and wherever the 
word "loss" occurs, it shall be deemed the equiva-
lent of '' loss or damage.'' 

10 

If this policy be made by a mutual or other 
co~pany having special regulations lawfully ap-
plicable to its organization, membership, policies 
or contracts. of insurance·, such regulations shall 20 

apply to and form a part of this policy as the 
same n1ay be written or printed upon, attached, 
or appended hereto. 
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Exhibit P-1 

(Cover) 

Standard Fire Insurance Policy for use in the 
States of Colorado, Illinois, Indiana, Maryland , 
l' ew Jersey and Utah. 

Expires June 27th, 1923 

Property Hotel, As bury Park 

Am't $5,000. Premium $83.50 
Assured. 

ARNA LEVIN 

No. 633176 

20 THE PITTSBURG UN"DER,VRITERS' POLICY 

Underwritten By The 

30 

40 

THE ALLEMANNIA FmE INSURANCE Co., OF PITT S-

BURGH, NATIONAL-BEN FRANKLIN FIRE INSUR-

ANCE Co. OF PITTSBURGH, PA., REPUBLIC FIR E 

INSURANCE Co., PITTSBURGH, PA., AND SurERIO R 

FIRE INSURANCE Co., PITTSBURGH, PA. 

E. E. LE CO"MPTE, Agent 
Insuirance 

313 S1wo .i.-D STREET 

LAKEWOOD' K. J. 

It is important that the written portions of all 
policies covering the san1e property read exactly 
alike. If they do not they should be made uniform 
at once. 

EDITIO:K OCTOBER, 1920. 
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Agency 
Lakewood, N. J. 
E. E. LECOMPTE 

Pol. No. 633176 
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New Jersey 
Court of Errors and Appeals 

ANNA LEVIN, 

Plaintiff-Respondent, 

vs. 

NATIONAL BEN FRANKLIN FIRE 
INSURANCE Co. oF PITTSBURGH, 
ALLEMANNIA FIRE INSURANCE 
Co., and SUPERIOR FIRE lNsuR-
ANCE Co., doing business as 
Pittsburg Underwrjters, 

Defendants-Appellants. 

On Appeal 
from Su-
pren1e Court. 

BR IEF FOR DEFENDANTS-APPE ,L-
LANTS. 

I. 
Abstract of Case. 

This is an ~brought by Anna Levin 
against ihe defendants, the Pi t tsburgh U11der-
1,-riters, on a policy of fire insurance. There was 
a mortgagee clause but the mortgage debt has 
been paid and the mortgagee is not a party to 
the action. The case "Was tried ai the 1fomnouth 
Circuit, before Judge J css, on .June 24, 1926, and 
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succeeding days. The plaintiff had a verdic t for 
$4,251.99. 

Judge Jess allo·wed a rule to show cause res erv-
ing all exceptions and objections noted for defend-
a,nt as grounds of appeal. The Supreme Court 
refused to pass on any of the questions so re-
served (p. 258) and the rule to show cause ·was 
discharged . The case is here on appeal on the 
exceptions and objections noted for defendan ts 
as grounds for appeal. 

The property concerned in litigation is the 
Clarendon Hotel, at Asbury Park. It was dama g-
ed by fire on December 21, 1922. 

The sound value of the property at the time of 
the £re according to the proof o.f loss, was $45,-
000. The extent of the loss viras not proven in the 
usual way. Mr. Le Compte, the agent who ·wrote -
the policy, testified on plaintiff's case, that t1:e 
property was about half destroyed. :Mrs. Levin 
testified that it was about half destroyed, and Tu1r. 
Stansbury, another insurance broker, testifi ed 
that it was from forty to fifty per cent destroy ed. 
No proof by carpenters or builders was n1ade. 

There was $31,500 of undisputed insurance on 
the property and the plaintiff has collected fro~1 

other insurance con1panies about $27,000 (p. 4a) 
-the exact figure, we believe, was $26,788.51 (p. 
97) or $4,288.51 J)'.lore than one-half the sound 
value ·. 

rrhe policy in suit was written hy Ernest E. 
Le Compte, who was the agent for th(:, Pittsbur gh 
Underwriters to write business in Lakewood and 
vicinity . He 'was also the agent for the insur ed 
(p. 205). The policy was ·written on June 27, 
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1922. On July 3, 1922, Le Con1pte received a tele-
g~·am from the Pitts ,burgh Underwriters, telling 
him to cancel the policy quickly. He imn1ediate ly 
rewrote the risk in the Ohio- Farmers Insurance 
Company, took the new policy, the same day from. 
l~is office in Lakewood to Asbury Park •ai;d de-
livered it to ~1r. Levin, and asked him for the 
return of the Pittsburgh Underwriters' policy . It 
seems that the Pittsburgh Underwriters' policy 
was at that time in the hands of the mortgagee. 
l\Ir. Levin promised to get the policy now in suit 
and return it to ~1:r. Le Compte. Some time 
later, the Ohio Farmers cancelled its policy and 
on July 12, 1922, :Mr. Le Compte wrote to :Mr. 
Levin, a letter (Exhibit ''D-9") which read: 

"I have j.ust received a letter from the 
Ohio Farmers Insurance Company stating 
that they did not want the policy on your 
hotel in Asbury Park. I wrote $5,000 with 
them to take the place of $5,000 I had 
formerly in the Pittsburgh Underwriters. 
Kjndly return the Ohio and the Pittsburgh 
Underwriters' policies as soon as possible 
a.s I have to return them to the companies. 
It ,,rill be necessary for you to have the 
$5,000 written in Asbury Park as I cannot 
--write the-m here.'' 

The policy of the Pittsburgh Underwriters re-
mained with Mrs . Altshul, the mortgagee, until 
after the fire . The po,licy of the Ohio Farn1ers 
appa rently ,,-as returned to that company. 

On August 1, 1922, the Provident & Washino--
ton Insurance- Company wrote a policy of $5,000 
on the property of :Mrs. Levin . This was written 
throug h Paul Zurlin . This policy was in force 
at the time of the fire and contributed to the loss. 
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That 1Ir. Levin was agent for and alt er ego of 
Mrs. Levin, is admitted. He testified (p. 206) on 
cross-examination: 

'',Q. \Vhen I spoke of you, you and Mrs. 
Levin are one ~ A. Yes. 

Q. You signed checks and she sig11ed 
checks ~ A. Yes. vVe don't deny anythi ng, 
that is all." 

The various questions involved are as follmvs : 

The defendants clain1 that the policy in suit 
was cancelled before the fire. The question pre-
sents itself in several phases. 

(a) Defendants contend that the policy was 
cancelled in 1Ir. Le Compte's office on July 3rd, 
when he Teceived the notice of cancellation fr om 
the Pittsburg UndeTwrilers and irmnediatcly re-
wrote the loss in the Ohio Farmers Insuran co 
Company. 

Mr. Levin t estified (p. 205) that 1'.[r. Le Compte 
was the agent of the Levins; that he was to keep 
th e prop erty insured and that he never told :Mr. 
Le Compte to ·write in this con1pany or that com-
pany or the other company, but he ,vas to keep 
the property insured. 

(b) If foT any r eason the cancellation did not 
become effective in Le Compte 's offiee, it did be-
come effective that afternoon when, in Asbnr y 
Park, :Mr. Le Con1pte handed the Ohio Farm ers 
In snrance Company policy for $5000 to Mr. Levh1, 
and told him that the Pittsburg Underwrit ers 
had can celled th eir policy, and that h e, Le Compte, 
had re-written the policy in the Ohio Farm ers, 
and :lYir. Levin accepted the Ohio Farmers policy 
and promi sed in retuTn to get back the Pi t tsbu~·g 
Undervaiters polic y, being th e policy nov" in smt. 
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(c) That ihe cancellation in any event becam e 
effective five days aft er Levin was notified of th e 
cancellation. This last point is urged only be-
cause it seems wise to cover every phase and un-
der the express pro visions of the policy, the can-
cellation becom es effective on five days' notic e. 
Under our cases, however, it would seen1 that 
where another policy is sub st ituted for the can-
celled policy, the cancellation becom es effectiv e 
immediatel y, nohvithstanding the five day clause. 
This poin t of canc ellation was raised both on a 
motion for nonsuit and on motion for directed ve-r-
dict. -

. A second question is one which we press with 
diffidence and ,~.rould not press at all if the fac t s 
were not proved conclusively out of the- mouths 
of all parties concern ed, that is, that Mr. Le 
Co~11pte was the agent of the Pittsburg Under-
wn ters and he was the ag ent of Mr. and Mrs. 
LeYin, and that a person who is ao-ent for both . b 
partie s, cannot 1nake a contract between tben1. 
rnl · 
..1. us ma tt er of d1.rnl ag ency comes up in a sec-
o_nd form. If Le Compt e could act for both par-
ties,. he wa.s certainly agent for Mrs . Levin, to 
rece1ve notice- of cancellation. And this n1a.ttcr 
of the dual agency comes up a third t ime on the 
quest ion of ·waiver of notice of loss aft er the fire. 
If Le C~mpte ,,~as agent of Mrs . Levi n, to give 
such nohce as she clain1s, he-could hardly be the 
agent of th e c01npany to waive the necessity of 
such notice being giv en. These points were raised 
on motion for nonsuit, motion for directed ver-
dict and r eque st to cha rge. 

The third que stion involved has to do with th e 
pro of of dama ges. "\Ve contended first that no 
damages were proved; and secondly, that ther e 
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was no legal standard set where ,by the jury coul:l 
estimate the amount of loss; and thirdly, that it 
appeared affirn1atively that the plaintiff. had r e-
covered from the other insurance companies mor e 
than her loss. ,Ve have heretofore ref erred to 
the nature of the proof. The sound value as 
stated in the proof of loss which was eviden ce 
against the defendant was $45,000. Mr. Le 
Coinpte testified that the property was half d0-
stroyed. :Mrs. Levin testified that the proper ty 
was about half destroyed, and :Mr. Stansbury, an-
other insurance man, testified that he thought th at 
jt was from forty to fifty per cent destroy ed. 
This question of dan1age was r~ised bot~ on a 
motion for nonsuit and on a mot10n for dHect ed 
verdict. In a modified form, after the court h~d 
denied the nonsuit and directed verdict, we agam 
called the Court's attcmtion to the matter by a 
request to charge the jury that plaintiff could re-
cover if at all, only nominal damages. In rega rd 
to th~ n1otion for nonsuit, ·while it is true tl:at 
proof of the breach of a contract entitles a plain -
tiff upon proof of the breach, to nominal damag es, 
and therefore no nonsuit will be allowed, but as 
the contract ;f insurance is a contract to indem-
nify the plaintiff, it seen1s obvious that bef~re a 
plaintiff in an insurance case can have any Jud?-
inent he must clearly show for how much ho 1s 
to b~ indemnified. On n1otion for directed ver-
dict, of course, any possible difficulty on this point 
·would not arise. 

The fourth question involved is whether the 
Trial Court erred in charging the jury as fol-
lows: 

'' On the other hand, you have the denial 
of the Levins that they were notified of 
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the cancellation of the Underwriters' pol-
icy." 

This statement was erroneous in that 1VIr. Levin 
did not deny the visit to him of Mr. Le Con1pte 
on July 3rd, nor the conversation as recounted 
by J\.lr. Le Compte, nor did he deny the receipt 
of the letter "D9," in which Mr. Le Compte re-
counted that he had re-written the Pittsburg in-
surance in the Ohio Farmers, and now that the 
Ohio Farmers' policy was cancelled, and that ,both 
policies should be returned to him. 

The Trial Judge tried to protect himself from 
any misstatement by using the words: 

"You 1nust depend_upon your own recol-
lection of thej r evidence and your '/J),nder-
standing of it." 

It is submitted that a Trial Judge cannot put a 
false construction on testimony and then avoid 
err or by such cautionary language as this. We 
understand that the jury is bound by the evidence 
and that they cannot find a verdict on their "un-
ders tanding" of it, which is different from its 
plain import. 

A fifth question is whether the Trial Court 
err ed in charging the jury as follo,vs: 

'' ow, gentlemen, if you find for the 
plaintiff, your verdict should be for such 
a sum as, under the evidence, will repre-
sent the defendants' proportionate share of 
the total loss. The only evidence before 
you is that this pi:oportionate share was 
$4,251.99, as I have it. If you are satis-
fied that this is the total loss or th,e aniou1nt 
claimed, that is, that the total loss amount-
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ed to the sum claimed by the plaintiff, and 
that the plaintiff has established that claim 
by a preponderance of the evidence, and 
has likewise shovvn the liability of the de-
fendants, then your verdict should be in 
favor of the plaintiff for the Underwrit-
ers' proportionate share of the loss sus-
tained.'' 

There are several objections to it. In the first 
place, it is hopelessly confused. In the second 
place, there was no legal evidence that the de-
fendants' proportionate share of the total loss 
was $4,251.99. In the third place, the policy in 
suit (at p. 280) provides: 

'' The Company shall not -be liable under 
this policy for a greater proportion of any 
loss * * ,x: than the amount her eby in-
sured shall bear to the whole insurance, 
whether valid or not.'' 

And the policy in suit had a rider which is 
commonly known as the 80<fo clause, which pro-
vides (p. 269) : 

"If at the time of the fire the whole 
amount of insurance on property covered 
by this policy sha ll be less than 80% of 
the actual cash value thereof, this company 
shall, in case of loss or damage, be liable 
for only such portion of such loss so dam-
aged as the amount insured by this policy 
shall bear to the said 80 o/o of the actual 
cash value of such property.'' 

There ·was considerable evidence offered as to 
the effect of these h-ro clauses upon certain sets 
of figures. The figure $4251.99 is taken from the 
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schedule annexed lo the proof of loss (p. 244). 
The Judge charged correctly (p. 232) : 

'' Staten1ents in the proof of loss are ad-
missions against the plaintiff but cannot ,be 
used as evidence in her be-half.'' 

The only way in which the figure $4251.99 could 
be the amount with which defendants would be 
charged, v\rould be by the proof, by legal evidence 
of the pre-cise figures mentioned in the proof of 
loss (p. 241) : 

Building 
Loss or damage on the same 
Insurance on the same 

$45,000.00 
31,039.50 
36,500.00 

If the sound value is changed by later proof, or 
if the amount of loss or damage is changed, or if 
the amount of insurance is changed, then an alto-
gether differe-nt set of figures n1ust result. 

The figure $4251.99 appears in the testimony 
of Stansbury in a very equivocal form (p. 70) : 

'' ·Q. '\Vhat wns the amount of the Pitts-
burg linderwriter 's policy1 $5,000, wasn't 
it~ A. $5,000. 

Q. vVhat would be its proportion or con-
tribution to the amount of insurance that 
you have referred to in the amount of 
the loss 1 A. $4,251.99. '' 

This computation n1ay refer from the frame of 
the questions to the proof of loss, and assume 
that the proof of loss is evidence, or it may refer 
back to the testimony on page 69. After repeated 
objections, \.Yitncss wns permitted to answer. 

"Q. ,Vill you tell us in your opinion, 
"\Yhat the loss was by fire to this building 
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that happened to the Clarendon I-Iotel the 
21st day of December, 19221 A. In tl1e 
neighborhood of forty or fifty per cent. 

Q. And how much was that 1 A. Thirt y-
one thousand-

1\1:r. Boardman: I object; I beg your 
pardon, that he is not an expert in real 
estate. Now it is getting into a clif-
f erent field. 

A. My business is partly real estate, 
mortgage loans and sale of real estate; and 
closing title for the l\1ilan Ross Agency. 
$31,039.50.'' 

It will be noted that the question actually asked 
was, ·what was 40% or 5070 of the value of the 
property. And the answer is $31,039.50, which 
would make the sound value of the property not 
$45,000, but between $6'2,079 and $77,598.75. If 
the sound value ,Yas $62,079, the Levins, under 
the 80% clause, ·would become co~insurers for 
about $13,000, and the whole computation where-
by we are charged v\ith $4,251.99 is upset. If 
the third sentence of the ·Judge's charge, men~ 
tioned above, is disrega .rded and only the first 
and second sentences are considered, his char ge 
can be justified only in assuming that Stansbur y's 
valuation of the property is wrong, that instead 
of fixing the value, he was proving legally the 
amount of the loss .. without regard to the value of 
the property, and then reading against the de-
fendants the proof of loss as plenary proof that 
the sonn<l value ,nu:; $45.000. The -verdict was 
for the precise figure that the Judge named. 

The sixth question is the correctness of the 
Court's de11ial of nonsuit and of direction of ver~ 
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diet, coupled with his refusal to charge as fol-
lows: 

"If 1'1r. Le Compte was charged by the 
plaintiff as her agent to give notice of loss 
to the defendant, he could not waive the re-
quiren1ent of the policy that immediate no-
tice be given; and unless Le Compte was 
acting only for the defendant, the allega-
tion of Vi1 aiver in the amended complaint 
is not proved . '' 

A similar question arose on the motion for non-
suit; that is, that the plaintiffs failed to give the 
defenda nts inn11ediate notice of loss and upon this 
point appearing beyond peradventure, the plain-
tiff applied for and obtained leave to amend her 
complaint allegi11g a waiver of notice. The 
amendment appears on page three of the case. 
The fact upon which plaintiff depended to sus-
tain the claim of waiver was the- fact that the Le-
vins told Le Co111pte of the loss, whereas, Mrs. 
Levin, on her cross-examination on plaintiff's 
ra~e, has testified: 

'' Q. Did you depend upon him (Le 
Compte) to give notice to the insurance 
company1 A. Naturally we depend always 
on him to write the policy and ,ve have to 
depend upon him.'' 

The seventh point, the Court refused to charge 
the jury at defendants' request, as follows: 

"If the plaintiff inserted the allegations 
as to the Pittsburg Underwriters' policy 
in the proof of los s, knowing the policy to 
have been cancelled, for the purpose of col-
lecting insur ance 1noney from the defend-
ant, such action would be fraud and would 
render the policy void .'' 
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The eighth point, the Court refused to charge 
the jury at defendants' request, as follows: 

'' lf the plaintiff failed in her proof of 
loss to disclose the fact that the encum-
brance- upon the property ·was a real es-
tate mortgage ·which, together with a chat-
tel mortgage, secured the $15,000 men-
tioned in the proof of loss, in order to con-
ceal the fact of the existence of the chat-
tel mortgage- and the existence of a greater 
moral hazard, such concealment would void 
the policy.'' 

The ninth point, the Court refused tho follow-
ing requests to charge (p. 236) : 

'' 12. The plaintiff has failed to prov e 
any damages for which she has not receiv ed 
con1pensation, and is entitled to recov er 
only non1inal damages, if entitled to recov er 
at all. 

13. The plaintiff has failed to establish 
any basis of the con1p.utatjon of damag es, 
and, if entitled to recover at all, can only 
recover nominal damages.'' 

The tenth and eleventh questions are whether 
the Court erred in pern1itting Alfred L. Stans-
bury to answer the following question over de-
fendant's objection: 

'' Q. ·yvhat did you asce-rtain the total in-
surance on the building to be 1 

·Q. "\Vill you tell us in your opinion what 
the loss was by fire to this -building, that 
happened to the Clarendon Hotel the 21st 
of December, 1922'' 

13 

II. 

Grounds of Appeal. 

1. The Trial Court erred in denying defend-
ants' motion for a nonsuit ( Case-, pp. 90 to 92). 

2. The Trial Co.urt erred in denying defend-
ants' motion for the direction of a verdict in favor 
of the defendants against the plaintiff ( Case, pp. 
219 to 221). 

3. The Trial Court erred in charging the jury 
as follows: 

'' On the other hand, you have the denial 
of the Levins that they were notified of the 
cancellation of the Underwriters' policy" 
( Case, p. 228). 

And again: 

"You 1nust depend upon your ovvn rec.ol-
lection of their evide-nce and your under-
standing of it" ( Case, p. 228), 

as these hvo state1nents ·were used in the foll~w-
ing context ( Case, pp. 227, 228) : 

"On July 3rd, the agent received a tele-
gram and later a letter fron1 the defend-
ants' executive officer in which he was in-
structed peremptorily to cancel the policy. 
This evidence is unc.ontradicted. This or-
der to Le Compte to cancel, hov1rever, was 
not in itself sufficie-nt to cancel the policy. 
To effectuate a cancelJation, it was neces-
sary that notine of the defendants' inten-
tion to cancel should be brought home to 
the insur ed, the plaintiff, :Mrs. Levin. ,Vas 
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this done f You have heaTd the testimon y 
of Le Compte that upon r eceiving th e or-
der to cancel, he wrote a new policy in the 
Ohio FaTmers' Insurance C01npany ·which 
he intended as a substitute for the Pitt s-
burgh Underwriters' policy; that he took 
this new policy to l\t[r. Levin and inform ed 
him that the Underwriters wanted th eir 
policy cancelled and that he had to place 
the insurance with another company, th at 
he left the Ohio policy with Mr. Levin. You 
have heard Le Oon1pte's further testimo ny 
that he repeatedly informed both :Mr. and 
Mrs. Levin that he had been instructed to 
cancel the Underwriter's policy and that 
he made n1any requests to either or both 
that that policy be surrendered to him. On 
the other hand, you have the denial of the 
Levins that they were notified of the can-
cellation of the Underwriter's policy , ancl 
you have their testimony that either th ey 
did not assent to the substitution of the 
Ohio policy or that they kne,v nothing of 
such a substitution . 

Now, gentlemen, I do not nndertake to 
repeat literally what :M:r. and :Mrs. LeYiu 
said on that phase of the case, but state 
merely the sense in ,vhich I underst ood 
their testimony. You must depend upon 
your ovv11 recollection of their evidence and 
your understanding of it. But in any event 
fro1n this conflicting te•stimony you will 
have to decide "-hether the plaintiff was in 
fact notified of the cancellation of the Vn~ 
derwriter 's policy.'' 
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4. The Trial Court erred in charging the jury 
as follmvs ( Case, 230) : 

" J ow, gentlemen, if you find for the 
plaintiff, your verdict should be for such 
a sum as, und er the evidence, will repre-
sent the defendants' proportionate share 
of the total loss . The only evidence ,before 
you is that this proportionatP share was 
$4,251.99, as I have it . If you are satis -
fied that this amount is the total loss or the 
amount claimed, that is, that the total loss 
amounted to the sum clain1ed by the plain-
tiff, and that the plaintiff has established 
that clain1 by a preponderance of the evi-
dence, and has likewise shown the liability 
of the defendan ts, then your verdict should 
be in favor of the plaintiff for the Under-
writer's proportionat e share of the loss 
sust ained.'' 

'I1he Trial Co.urt erred in refusing to charge 
each of tlw followin g propositions upon the de-
fondants' r eques t ( Case, 225, 236) : 

5. '' One person cannot a.ct as an agent 
for hvo persons to create a cont ract be-
tween the two; and th erefore if Le Con1pte 
was acting for the Levins and the def end-
ant, the contract cannot be sust ained . '' 

6. "If ]Hr . Le Compte was charged by 
the plain t iff as her agent to give notice of 
loss to the defendan t , he could not waive 
the requir en1ent of the policy that immedi-
ate noti ce be giv en; and unless Le Compte 
was acting only for the defendant, the al-
legation of waiver in the amended con1-
plaint is not proved.'' 

7. ''If the plaintiff inserted the allega-
.tions as to the Pittsburg Underwri ter's 
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policy in the proof of loss, knowing the 
policy to have been cancelled, ±ur the pur-
pose of collecting insurance money from tho 
defendant, such action ·would be fraud and 

d 1. 'd " ,vould ren er the-po 1cy vo1 . 
8. '' If the plaintiff f a:iled in her pr oof 

of loss to disclose the fact that the encum-
brance upon the property was a real estate 
mortgage which, together ·with a chattel 
mortgage, secure-d the $15,000 mentione d in 
the proof of loss, in order to conceal the 
fact of th e existence of the chattel mort-
gage and the existenc e of a greater moral 
hazard, such concealment would void the 
po1icy. '' 

9. '' The plaintiff has failed to prove any 
damages for ·which she has not recei ved 
co1npensation, and is entitled to r ecover 
only nominal damage s, if entitled to recover 
at all." 

10. '' The plaintiff ha s failed to establi sh 
any -basis of the compl1tation of dama ges, 
and, if entitl ed to recov er at all, can only 
recover nominal dan1ages. '' 

The Trial Court erred in permitti ng the fol-
lowing questions to be ansvvered: 

11. (To Alfred L. Stan sbury, Case, p. 65): 

'' Q. ,Vhat did you as certain the total in-
surance on th e building to be ~'' 

('I.10 Alfred L. Stansbury, Ca~e, pp. 67 to G9, 
incl.) : 

'' Q. ,Vill yon t ell us in your opinion 
what the loss 1Yas by fire to this buildin g, 
that happened to the Clar endon Hotel the 
21st of December, 19221" 

11 

III. 

ARGUMENT. 

Point I. 
Cancellation of the Policy. 

It appears by uncontradic te d proof that the 
policy in suit was cancelled by the defendant un-
der the t erms of the policy, in July, 1922, five 
months before the fire. The provision of the 
policy is as follows : 

"This policy shall be cancelled at any 
time at the request of the insured or by 
the- company by giving five days' notice of 
such cancellation" · (p. 277) . 

This p oint wa s ur ged as a ground for nonsuit 
(p. 91). And as a ground for a direction of a 
YC'rdict in favor of the def endant (pp. 219-220). 

It n1att ers little th e preci se time when the can-
cellation bec-ame effectiv e but there are thre e 
possible point s of timo at which the canc ellation 
became effective: One, in Le Compt e 's office on 
,July 3, 1922, whe,n, upon r eceip t of a t elegram 
from the home office, askin g hin1 to "ca ncel quick-
ly; prohibited t er ri tory , Asbury Park,'' he im-
mediate ly re~,vrot e the ri sk in th e Ohio Farm ers' 
P in~ InsUTan ce Company . Second, th e afternoon 
of J uly 3, 1922, at the Clar end on Hotel, AsbuTy 
Par k, when l\Ir. Le Con1pto told :Ur. Levi n that 
the Pi tt sbur g Unde nvriter s had or dered its pol-
icy cancelled, an d that he had r e-writt en the ri sk 
in the Ohjo Farm ers ' Insurance Company and de-
live-1'ed th e Ohio Fa rmers ' poli cy to 1\1:r. Levin, 
and left it with ·hin1. Third , five days after :Mr. 
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Levin was told of the cancellation of the Pitt s-
burg Under-writers policy. vVe quote the test i-
mony somevYhat in the order in which it was pr o-
duced: 

Ernest E. Le Compte, called as a witness for 
the plaintiff, testified (p. 15) : 

''Q. I show you Exhibit P-1, purportin g 
to be a policy of insurance. Was this pol-
icy issued by you~ A. Yes, sir. 

Q. On behalf of whom 1 A. Anna Lovin. 
Q. Anna LeYin did not issue the poli cy, 

dj d she~ A. You said on behalf of w horn. 
Q. Well, what policy is it1 A. Oh, you 

n1ean-the Pittsburg Underwriters Insu r-
ance Company. 

Q. And who was the Pittsburg Und er-
writers 1 A. A con1pany I had in my of-
fice.'' 

The san1e ·witness, on cross-examination, spe ak-
ing of the Levins (p. 22) : 

'' Q. And you did their insurance on the 
Lakev1'ood Hotel for them~ A. Yes, sir. 

Q. And you did what you could wri tt: 
on the AsbuTy Park ~ A. Yes, sir. 

Q. You have other property that you 
·write for them~ .r\... No, that is about all, 
the Clarendon in Lakewood and the Clar-
endon in Asbury Park. 

Q. Do you knmY whether you wrot e all 
of Mr. Levin's policies or not~ A. In Lak e-
wood~ 

Q. Yes. A. I think so. 
Q. And did you write all those in Asbu~'Y 

Park as far as you v,:ere able~ A. No, sn·. 
Q. As far as you ·were able~ A. I wrote 

as much as I could, ye . 
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Q. Do you recall how you came to write 
this policy in the Pittsburg Underwriters, 
who ordered it and how it was- A. Most 
of the policies were ordered by Mr. Le-
vin.'' 

Same witness, on cross-examination (p. 24), 
over objection: 

"Q. vVhat ·was the situation in reference 
to the Pittsburg Underwriters policy at 
the time of the fire f A. At the time of 
the fire~ 

Q. Yes. A. "\Vhy, the policy was can-
celled, the way I understood. 

Q. When was it cancelled f A. ,Vhy, it 
·was cancelled July 3rd.'' 

Same witness, on re-direct (p. 30) : 

'' Q. ,Vhat do you mean by your answer, 
'The policy was cancelled, the way I .un-
derstood' 1 A. I got notiee from the com-
pany to cancel the policy and I immediately 
wrote the policy over with another com-
pany and I went to see :Mr. Levin and gave 
him the new policy and asked him for the 
old policy in the Pittsburg Underwriters. 

Q. You got notice from these- defendant 
companies to cancel this policy, did you f 
A. From the Pittsburg Underwriters; yes, 
sir. After I had notified the1n of the writ-
ing immediately I sent thein a daily re-
port." 

Anna Levin, on direct-examination, speaking of 
l\Ir. Le Compte, testified (p. 38) : 

'' A. ,Vell, vve always carried our insur-
ance with him, bought some property 
through him. 



Q. In Lakewood and As-bury Park~ A. 
In Lakevvood. ,Vell , insurance we carrie d 
in Lakewood and Asbury Park. 

Q. I sho·w you Exhibit P-1, policy of in-
surance, and ask you through who1n you 
procured that policy of insurance ~ A. 
Through J\1r. Le Con1pte.'' 

J\1r. Alfred L. Stansbury ·was the third ·witnes s 
called. He was an insurance agent from the :Mi-
lan Ross Agency. He acted as adjuster for the 
plaintiff and negotiated settlenient with the in-
surance companies that settled . He testified (p. 
77): 

'' Q. vVhat were you employed for 1 ,¥ha t 
·was your duty1 A. I was asked by 1\f r. 
and nfrs. Levin to represent them in the se 
losses. It had been their first fire . And 
,,,e give personal service to our clients in 
all losses.'' 

Page 79: 
'' Q. :Mr. Levin didn't ask you, so you 

volunteered~ A. He said, 'Do you think 1 
need an adjuster 1' I said, 'You never need 
an adjuster with the :Milan Ross Agency. 
~Te give them that servico.' 

Q. Oh, yes ; I see. And so you. volun-
teered to do it for :Mr. Levin1 A. Yes." 

And he testified finally, ·without objection from 
the plaintiff's attorney (p. 88): 

'' Q. How long had the Levins owned this 
Hotel Clarendon in Asbury Park1 A. I 
couldn't answer that questj on. 

·Q. ,Vell, about~ I-low long have you 
been writing insurance for them 1 A. I 
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wrote the insurance the prev10us October 
to the fire. 

Q. They bought it recently~ A. They 
didn't buy the hotel through our agency. 

Q. N" o, but they ,bought it recently, didn't 
they f A . I think they had owned it a 
couple of years; two or three years.'' 

At the end of the plaintiff's case, the defend-
ant moved for a nonsuit in the fallowing language 
(p. 91): 

"1Ir. Boardman : I also make a motion 
for nonsuit on the ground that it affirma-
tively appears that the po licy was can-
celled and notice was given of its cancella-
tion. 

And further that it appears affirmatively 
that the policy was cancelled by the home 
office and the policy of the Ohio Farn1ers 
was substituted for it by :Mr. Le Compte, 
who was the agent of the assured, for the 
purpose of ·writing insurance and procur-
ing new insurance . That appears affirma-
tively . 

The Court: I will deny your motion, 
Nir. Boardman . I think that this is a jury 
question.'' 

At that point the identity of :Mr. and Mrs . Le-
vin's interest in the property had been recognized 
by l\[r. Le Compte, by :Mrs. Levin, the plaintiff, 
and by 1\1r. Stansbury, three of the four witnesses 
called. The remaining witness, J\1r. Davies' tes-
timo11y, had no bearin g on thes e questions . At 
that point, too, we had the distinct statement of 
Hr. Le Compte that the policy in suit had been 
cancelled on July 3rd. Le Compte testified that 
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the policy had been cancelled; that he had r e-
ceived a telegran1 and that he had re-written the 
loss and carried the new policy to Mr. Levin, and 
asked for a return of the Pittsburg Underwrit -
ers; policy. :.Morris Levin ·was not called to deny 
this. A motion for a nonsuit, we submit, shoulcl 
have -been granted. This testimony was elabo-
rated on defendants' case. George R. Davi es, 
manager for the company, testified (p. 93) : 

'' Q. What was done 1 A. On July 3rd 
the follovYing telegram was sent to :Mr. 
Ernest Le Con1pte, 313 Second Stre et. 
Lakewood, New Jersey, dated July 3rd, 
'Cancel quickly 6330175 and 76. Asbur y 
Park prohibited territory . (signed) Pitt s-
burg Underwriters . ' " 

:Mr. Le Compte, re-called for the defendant s, 
speak ing of July 3rd, testified (p . 128) : 

'' A. Yes, I was notified to cancel the pol-
icy quickly. 

Q. vVhat did you do 1 A. I immediatel y 
wrote the policy over in the Ohio F ·armer s' 
Insurance Company. 

Q. ""\Vhat did you do with the Ohio Farm -
ers' policy1 A. I took it over to Asbur y 
Park to :.Mr. Levin . I told hi1n that the 
Pittsburg wanted their policy cancell ed_, 
and I had written this policy to take its 
place and I wanted him to get me the Pitt s~ 
burg policy as soon as he could. 

Q. Did you leave the Ohio Farmers' pol-
icy with hi1n 1 A. Yes, sir. 

Q. And what <lid he say1 A. He said he 
would get it for me. 

Q. Do you r emember just what worcls 
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you said, what you told him then that day 
about the word that you had got from Pitts-
burgh W A. I simp ly to ld hi1n that the Pitts-
burg didn't wa11t the insurance and had or-
dered it cancelled and I had to write it 
over in another company. 

Q. And you told hin1 that you got a tele-
gram W A. I don't remember. 

Q. And did you leave the Ohio Farmers' 
with him W A. I left the policy with him; 
yes, sir ." 

And at page 129 : 

'' Q. What happened in reference to the 
Ohio Farmers' 1 A. I received word from 
the Ohio Farmers' to cancel the policy. 

·Q. What did you do then 1 A. I wrote 
J\1r. Lev in a letter-

Q. ""\Vhat was the date of yo.ur getting 
the word from the Ohio Farmers' W A. I 
think this is the letter, August 5th, but I 
think 1 received word before I got this let-
ter. I don't remember exactly. 

Q. Did you then try to get back both pol-
icies~ vVhat did you do then after you got 
the notice of cancellation W A. I wrote Mr . 
Levin a letter whieh I have a copy of-

Q. Under what date1 A. July 12th. 

:Mr. Boardman : I-Iave you got that 
letter, Mr. Carton 1 

l\1r. Carton : \Vha.t is that 1 
l\1r. Boardn1an: A letter from Mr. 

Le Compte to M:r . Levin, July 12, 1922. 
:Mr. Carton: ""\Ve certainly have not. 
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Q. ,Vill you produce the copy of the let-
ter which you sent1 

("\Vitness produces paper .) 
Mr. Boardman: I offer that in c-vi-

dence. 
(Paper marked Exhibit D-9 and read 

by 1\1:r. Boardman.) 

Exhibit "D-9" appears at page 256 and is as 
follo,vs: 

L 

''July 12, 1922. 

Dear Mr. Levin: 

I have just received a letter from the 
Ohio Farmers Insurance Company statin g 
that they do not want the Polic.y on your 
hotel in Asbury Park. I wrote $5,000 with 
them to take the place of the $5,000 I had 
formerly in the Pittsburgh Underwriter s. 
I(indly return the Ohio and Pittsburgh Un-
derwriters policies as soon as possible, as 
I have to return them to the Compani es. 

It will be necessary for you· to have the 
$5,000 written in Asbury Park, as I can-
not write them here. 

'\Vith kindest regards, I remain, 

Y ery truly yours,'' 
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Miss Virginia ,v esthall, of Mr. Le Compte 's 
office, testified (p. 176) : 

'' A . Why, ·a te legram can1e to the office 
on July 3rd to cancel the policy. The tele-
gram came from the Pittsburg Underwrit-
ers. 

Q. And what was done1 A. And I in1IIle-
diately wrote another policy in the Ohio 
Farmers' and Mr. Le Compte took it over 
that afternoon to get the Pittsburg; he was 
going to replace it with the Ohio Farmers ." 

Morris Levin was finally called to the stand, 
in rebuttal. He testified, on direct-examination 
(p. 198) : 

"Q. 1\1Ir . Le Compte has said that he 
wrote a policy for you, I think, early in 
July, 1922, in the Ohio Farmers and de-
livered it to you. Is that a fact 1 A. vVell, 
I tell you, Counsellor, I couldn't recollect 
for any policy, what he wrote or didn't 
write . He wrote for me a lot of policies 
and how can I ~ Just if I say I will have 
to say a lie. I don't know anything if he 
did or not . 

Q. Do you remember particularly this 
Ohio Farmers' policy eYer having been pre~ 
sented to you -by :Mr. Le Cornpte A. I 
couldn't tell you, because I couldn't tell 
no dates or days because I don't know. He 
presented n1e policies and sent it in and 
that is all I know. 

Q. '\V ell, maybe this ,vill refresh your 
recollection. He says at the tin1e that he 
delivered this poljcy to you, the Ohio Farm-
ers, that he told you that the Pittsburgh 
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Underwriters policy had been cancell ed 
and demanded it back from you. Is that 
so 1 A. "\Vhen was that 1 After the fire he 
told me it was cancelled. 

Q. Said to be early- A. Twelve days 
after the fire he told me it was cancell ed, 
not before. I never knovved anything be-
fore. 

Q. No, I think his conversation had re-
lation to the early part of July, 1922. He 
says he went to your hotel, delivered the 
Ohio Farmers' and requested the r etu rn 
of the Pittsburg Underwrit ers. Did he ever 
do that~ A. "\Ve hadn't many cancell ed, 
you know. I wouldn't keep no policy; I 
1,youldn 't go back of-

Q. Did he do it 1 A. I say, I don't knm:r. 
I couldn't tell you. vVhat shall I tell you ? 
Nmv tell me what can I do 1 "\Yhy should 
I hav e a cancell ed policy 1 \Vhat will I do 
,vith it 1 

-Q. Do you remember him ever havi ng 
called upon you for turning over any pol-
icy that had been cancelled that you didn't 
turn over~ A. When he come in with a 
cancelled policy to execute to me back the 
girl take her policies from the 8afe and he 
takes out whatever he needs. I don't know 
anything about it exactly. 

Q. Did :Mr. Le Compte ever reques t f rom 
you the return of any policy which hr 
claimed had been cancelled, that you did 
not turn over to him 1 A. No; why should 
I 1 "\Vhy should I keep a cancelled poli cy? 

Q. "\Vell, keep thi s in mind: J\I r. Le 
Co1npte has s-ai<l., referri11g to this poli cy, 

27 

that all summer, twice a week, in the sum-
mer of 1923, he called at your hotel in As-
bury Park to get back this policy for can-
cellation. Did he do that 1 A. No, sir. 

Q. V\There were the policies of in~mrance 
covering the Clarendon Hotel, with you or 
with the mortgagee, if you know1 A. It 
was with the 1nortgagee, and some I had.'' 

Several things about this testimony -are to be 
noted. Mr. Levin does not deny that Le Compte 
called on him or that he brought the policy of 
the Ohio Farmers', or that he told him that the 
'' Pittsburg wanted their policy cancelled." Nor 
does he deny that Le Compte ever told him" that 
the Pittsburg did not want the insurance and had 
ordered it cancell ed.'' He simply says: '' Twelve 
clays after the fire he told me it w·as cancelled· 

' not before.'' And at the end of hil:ll test imony, 
. :vhere th e exan1iner speaks of the smmner of 1923, 

inste ad of the sumn1er of 1922, which was ].fr. 
Le Compte 's testimony, Levin answers, "No, 
sir ." Light is thrown on ,y·hat Mr. Levin meant 
when he gave his equivocal answer, but his testi-
l~ony on cross-examination. Of course, the ques-
iion is what :Mr. Le Compte did, and not what 
l\1r. L e Compte thou ght. ].1:r. Le Compte testi-
fied, on cross-ex an1ination (p. 151) : 

"Q. Did you thjnk you could not effect 
a canc ellation of this policy unless you no-
tified the n1ortgagee 1 A. Absolutely.'' 

This was true as far as the mortgagee was 
concern ed, but not true as far as owner was c.on-
cerned. This, th en, is ,,That we understand Afr. 
I~evi~1 to mean in the early part of the following 
c1tat10-n on his cros s-exam ination: Le Con1pte 
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thought it ·was necessary to get the- policy from 
the mortgagee, or notice to the 1nortgagee to ef-
fect a complete cancellation ; the ref oro, Levin 
argued Le Compte could not have said the policy 
is completely cancelled. 

Obviously he was Tefusing to contradict Mr. Le 
Compte. The exan1iner asks him about July 3rd, 
and he ans,,,ers about July 20th. He is argumen-
1.a tive but he ,adn1its that Le Compte is truthful 
and trustworthy. 

Page 204: 
"Q. You don't know whether the Pitts-

burgh Underwriters were cancelled or not, 
do you 1 A. How should I knovv 

Q. Yes, how should you~ A. He didn't 
lrnmv himself. How should I know? I 
didn't know the company, I didn't know 
where they are; he didn't know that it was 
cancelled and how should I know it was can-
celled? 

Q. And about the Ohio Farn1ors ', you 
don't know whether that was cancelled? A. 
I don't know anything about that policy, 
never seen it. I don't know ,vhat it is." 

Page 205: 
"Q. And do you remember l\f r. Le 

Compte visiting you on July 3, 1922~ A. I 
couldn't tell you. 

Q. And he came over and said the- Pitts-
burg "Gndenrriters had been cancelled and 
here is the Ohio Farmers'~ You don't rc-
mcn1ber that at all, one way or the other? 
A. I beg your pardon. I co.uldn 't tell. The 
20th of July ,Ye are very busy and we are 
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in the hotel business and I a1n sure that I 
wouldn't, if I tell you yes or no, I wouldn't 
tell you the truth, because I don't know. 

Q. You have kno,vn l\1r. Le Con1pte a 
long while~ A. Oh, yes. 

Q. And he is a truthful fellow~ A. So 
far I did; so far I had all my trust in him 
and he insured 1ne. 

Y 
'Q. He has been your ag ent since? A. 
es, sir. 
Q. And he was your agent before? A. 

Yes, sir. 
Q. And he was your agent for writino· 

everyth ing that you could write throuah h. b 1m, you wrote through him, didn't you? 
A. Took away some after the fire. 

Q. Yes, ·after the fire, ,but before the fire 
he ,vas your agent to write insurance? A. 
Yes, sir . 

Q. And you trusted hiin ? A. Positive-ly. 
Q. You didn't tell hin1 to write in this 

policy or that policy, hut ·was to keep it in-
sured 1 A. I didn't tell him to write in this 
company or that company or the other con1-
pany; I never told him that. 

Q. And he was to keep you i11sured? A. 
Yes. 

Q. And he ,vas yo.ur general insurance 
n1an; you \Ye-re a man of big affairs and 
he would look ·aft.er your insurance for 
you f .A. Yes, sir. 

Q: vVhen I speak of you, you and N[rs. 
Levin are one? .A. Yes. 

Q. You signed checks and she signed 
checks~ A. yes, we don't deny anythin o· 
that is all." 0

' 
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Any argun1entative or equivocal denials tha t 
:Mr. Levin n1ay have made, ·were qualified by his 
final admissions. "\Vbatever Le Compte told him 
during the summer of 1922, he has forgotten, and 
how can he be expected to remember 1 He tes-
tified at page 210, on re-cross examination: 

"Q. Now, lvir. Levin, isn't this true, that 
:Mr. Le Con1pte was under stress all that 
sun1111er to get back this policy ~ ,Y asn 't 
he asking you repeatedly for the policy? 
Didn't he tell you that they threatened to 
hold hin1 liable if he didn't get back the 
policy r Didn't he beg you for the poli cy '! 
A. I don't know anything when he did th at. 
If he ask for •a policy I don't know what 
it was. If he tell me tha t four years ago, 
how can I tell you 1 But if :Mr. Le Complo 
would ask me, I vvould give it to him. He 
asked me for a policy after the fire wa s. 

Q. Suppose the policy was up at :Mr. Alt-
shuler 's house, would you have given it to 
hi1n if you had it, but you didn't have it? 
A. Vv ell, couldn't he ,vrite another poli cy 
and send it 1" 

(a) 

vVe respectfully submit that the policy in suit 
was cancelled in J\fr. Le Compte 's office on July 
3, 1923, when he received the telegran1 '' Cancel 
quickly,'' and re-wrote the loss in the Ohio Fan n-
ers' Insurance Company. 

At that time, ~fr. L e Compte 's agency, as de-
fined by :Mr. Levin, was as follows (p. 205): 

" ·Q. You didn't ten hin1 to '" rite in this 
policy or that po]icy, hut was to keep it 
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insured ? A. I didn't tell him to write in 
this company or that company or the oth er 
c01npany; I never told him that. 

Q. And he was to keep you insured 1 A. 
Yes." 

And his own suggestion as to what J\1r. Le 
Compte might do, was exactly what Mr. Le 
Compte did do ( p. 211) : 

'' Q. Suppose the policy was up at Mr. 
Altshuler's house; would you have given it 
to him if you had it, but you didn't have 
it 1 A. "\Yell, couldn't he write another 
policy and send it r" 

. As we have seen, Mrs. Levin, in the very open-
mg of her examination by her own counsel, testi-
fied (p. 38) : 

'' "\Ve always carried our insurance with 
him.'' 

And again: 

'' Q. He w·as your regular agent and 
broker~ A. Yes. He ,brings us a policy and 
hands it to us.'' 

And :Mr. Le Con1pte himself repeatedly showed 
that he had no dou.bt of his authority to re-write 
the loss. 

In 26 Corpus Jiwis, at page 140, the following 
appea rs: 

"If the person to whom notice of can-
cellation is given is the agent of insured 
and authorized to receive such notice this . . ' 1s notice to the insured, although he may 
also be the agent of insurer." 
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In I( err v. ·1uilw .a1t,kee fvl echanics' Insuran ce 
Co., 117 Fed. Rep. 442, at p. 447, it is said: 

"Many cases hold that an agent of fire 
insurance companies, to issue their poli-
cies, may also be constituted by the insur ed 
his agent to receive the policies, and to keep 
and care for them, with plenary povver to 
keep the property insured in accordan ce 
with general directions of the insured, and 
-attend to all renewal, cancellation and re-
placement of insurance without consultin g 
the assured in respect to particular poli-
cies or other details. Hamm Rea.lty Co. 
v. NeuJ' Hanipshire F'ire Ins. Co., 80 :Minn. 
139, 83 N. '\V. 41; Dibble v. Assuran ce Co., 
70 :Mich. 1, 37 N. '\V. 704, 14 Am. St. Rep. 
470; Bu ,ick v. Ins1trance . Co., 103 Mich. 75, 
61 N. W. 337. In those cases such had been 
the course of dealing betwee-n the insu red 
and the agent for a tern1 of years.'' 

This idea seems to underlie Igna z io v. Fire Ins. 
Co. of Phila ,delphia, 98 N. J. L. 602, ,;vhere the 
agent, Nolan, shifted the loss before the fire and 
delivered the policy long after. In that case, 
the Home Insurance Con1pany policy was in the 
hands of Ignazio. A few days before the fire, 
after repeated notice to cancel, Nolan re-wro te 
the risk in the Fire Insurance C01npany of Phil-
adelphia. This policy was in X olan 's posses sion 
at the time of the fire. After the fire, Ignazi o 
can1e in, with his Hon1e Insurance Cornpany pol-
icy, to X olan 's office, to collect on it. 

Speaking of this situation, the Supreme Court 
said ( 98 N. J. L. 602, at p. 605) : 

33 

"It may be gratifying to counsel to know 
that we have considered the cause on the 
n1erits also, and ar e satisfied that at the 
time of the fire the Horne policy had been 
cancelled, as the complaint avers and the 
Fire Association pob cy had been 'issued in 
its stead." 

T In Orkins v. Standa ,rd Fir e I nsuramce Co., 99 
N. J. L. 114, at page 116, Chief Justice Gummere 
speaking for this Court, used the following lan~ 
guage : 

'' The ernployn1ent of Brownholtz ·was not 
that of a mere solicit1ng insurance agent. 
By the terms of that employment he was 
constituted the agent of the plaintiff, not 
only to take out the original policy, but 
thereafter to keep him insured to the ex-
tent of $1,500 in respect to the property 
covered by that policy. In the case of Fa.r-
ra1· v. W ester-n Assu .ran.ce Co., 159 Pac. 
Rep. 609, 611 (which v{as ahnost identical 
in its facts, so far as the seope of the em-
ployment was concerned), it was held that 
the broker, by the very terms of his e·m-
ployrnent, became clothed as the agent of 
t~e in_sured, with authority to accept for 
his principal, and act upon a notice of can-
cellation, and to procure for hin1 substi-
tuted insur ance in another company upon 
the cancellation of the original policy. To 
the same effect is the decision of the Su-
preme Court of vVisconsin in Schauer v. 
Q~,een 's. Ins. Co ., 88 ,Vis. 561, in dealing 
with a similar contract of employment. "\Ve 
approve and affirm the principle of the law 
of agenc y declared in these decisions.'' 
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(b) 

If, by reason of the fact that Le Compte was 
the agent of both insurance companies and of the 
Levins, he vvas disqualified from substituting one 
policy for another, then the cancellation becam e 
effective that afternoon when :Mr. Levin receiv ed 
and kept the Ohjo Farmers' Insurance Co. polJ . icy, 

:Mr. Le Compte testified (p. 128) : 

'' Q. ,vhat did you do with the Ohio 
Farmers' policy 1 A. I took it over to AsJ 
bury Park to Mr. Levin. I told him tha t 
the Pittsburg wanted their policy cancell ed 
and I had written this policy to take its 
place and I wanted him to get me the Pitt s~ 
burg policy as soon a~ he could. 

Q. Did you leave the Ohio Farmers' pol-
icy with him f A. Yes, sir." 

11r. Levin testified (p. 198) : 

'' Q. ~1 r. Le Compte has said that he 
wrote a policy for you, I think early in 
July, 1922, in the Ohio Farmers', and de-
livered it to you. Is that a fact f A. ,v ell, 
I tell you, Coun sellor, I couldn't recoll ect 
for any policy, ·what he wrote or didn't 
·write. He wrote for me a lot of polici es 
and how can I ~ Just if I say I will have 
to say a lie. I don't knov.t anything if he 
did or not.'' 

That 11r. Levin ·was the agent of Mrs. Levin 
i.s equally clear, for Levin testified (p. 206,) : 

'' Q. ,Vhen I speak of you, you and :Mrs, 
L vinareone~ A.Yes." 
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And :Mrs. Levin, throughout the case, recog-
mzes the unity of the two (p. 49) : 

'' Q. Doesn't your husband and don't 
you ,and your husband carry a running ac-
count 1 A. Yes, I say, 'we.' " 

And it was Levin that ordered the insurance 
originally (p. 22). And it ·was Levin that en1-
ployed Stansbury to adjust (p. 79). Notice to 
:Mr. Levin was not constructive notice, but actual 
not ice. 

The familiar rule of agency is laid down in 19 
Cyc., p. 647, as follows: 

"If the person to whom notice of the 
cancellation is given is the agent of the in-
sured ·and authorized to receive such no-
tice, this is notice to the insured, and a 
general agent of the insured upon whom 
has been devolved the duty of attending 
to n1atters of insurance is such an author-
ized age-nt." 

The notice ·was clearly adequate. 

In the case of Darvidson v. Germarn Insuramce 
Co., 74 N. J. L., 487, at 491, :Mr. Justice Garret-
son, speaking for the Court of Errors and Ap-
peals, said : 

'' The words used in the clause are: 'This 
policy shall be cancelled at any time at the 
request of the insured, or by the con1pany 
by giving five days' notice of such caneel-
lation.' The notice is not required to be 
in writing. It n1ay be verbal or oral. No 
parti cular fonn of notice is prescribed. It 
is only necessary that the company posi-
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formerly in the Pitts-burgh Underwriters. 
I{indly return the Ohio and Pittsburgh "Gn-
derwriters policies as soon as possible, as 
I have to return them to the Oon1panies. 

It will be necessary for you to have the 
$5,000 written in Asbury Park, as I cannot 
write them here. 

,Vith kindest regards, I remain, 

Very truly yours,'' 

In reference to the letter, 1\1:r. Levin testified as 
follows (p. 201) : 

'' Q. I show you Exhibit D-9, purport-
ing to be a copy of a letter which l\tfr. Le 
Con1pte says he sent to you. Did you ever 
get the original of that letter1 A. Not 
that I kno,v. 

Q. vVell, it is addressed to you. If ,a let-
ter like that had been addressed to you, 
you ,vould have got it if it was sent to 
you, wouldn't you 1 A. ,Vell, if it would 
be sent to me I would get it. I an1 getting 
mail three or four hundred leders a day 
sometimes. How can I tell 1 I don't 
know.'' 

Mr. Carton then ask ed the fallowing question, 
which :Mr. Levin answered (p. 201) : 

'' Q. Did you ever get any letter from Mr. 
Le Compte containing notice of cancella-
tion of this Pittsburg Underwriters prem-
ium? A. No, I didn't.'' 
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Levi11 was quick to pick up ambiguous ques~ 
tions . Of course, Exhibit "D~9" did not cont-ain 
''Notice of cancellation of this Pittsburg Under-
writers' premium.'' 

Levin's final word on this subject was ( p. 210) : 

"Q . Now, :Mr. Levin, isn't this true, that 
JYir. Le Compte was under tress all that 
summer to get back this policy1 '\Vasn't 
he asking you repeatedly for the policy? 
Didn't he tell you that they had threatened 
to hold him liable if he didn't get back the 
policy 1 Didn't he beg you for the policy 1 
A. I don't know anything when he did that. 
If he ask for -a policy I don't know what 
it wa . If he tell me that four years ago, 
how can I tell you 1 But if Mr. Le Compte 
would ask n1e I would give it to him. He 
asked me for a policy after the fire was. 

Q. Suppose the policy was · u.p at l\fr. Alt• 
schuler's house, would you have given it 
to him if you had it, but you didn't have it 1 
A. vVell, couldn't he write another policy 
and send it 1" 

At the end of the case a n1otion w·as made f ot 
a direct ion of a verdict in favor of defendants, 
as follows (p. 219): 

'' I move £or the direction of a verdict 
in favor of the defendants on the same 
grounds as I moved for a nonsuit in the 
first instance . '' 

rr1bis included the proposition stated (p. 92) as 
follo,ys : 

'' And furth er that it appear s •affirn1a~ 
tiv ]y that the policy was cancelled by the 
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hon1e office and the policy of the Ohio 
Farmers ,vas substituted for it by 1\/Ir. LP 
Con1pte, who was the agent of th e assureu 
for the purpose- of writing insurance and 
procuring new insurance. That appears af-
firmatively.'' 

And the eighth ground for ·a direction ·was as 
follows (p. 220) : 

"For the further reason, it appears un-
contradicted that the policy was cancelled 
by notice; that the policy was cancelled by 
notice accon1panie-d by substitution.'' 

vVe respectfully submit that the Court err~d 
in not granting the motion for a directed verdict 
on these grounds. 

POINT II. 

It appears by the evidence o:f the 
plaintiff that Ernest E. Le Coml?te, !n 
the matter of writing the p,olicy 1n 
suit, acted as agent ·of the plaintiff 
and as agent of the defendants. 

It is a O'eneral principle that one who acts, or 
0 . 

atten1pts to •act for parties having divergent rn-
te-rests, can bind neither party. 

In the filed but unrecorded opinion in the case 
of J enny v. The Liverpool c~ London & Globe 
I ns . Co.7 Chancery Docket 38, p. 360, Vice Chan-
cellor Stevens held : 

'' The insurance in the Humboldt Com-
pany ,;i.ras effected by Charles Loebel, ·who 
was at the time it s agent. He had also been, 
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for mm1y years, the age-nt of the complain-
ant in the matter of effecting insuranc e on 
her different properties. If he is to be re-
garded ·as having acted for both parties, the 
contract of insurance was invalid. Ex varte 
Ben:nett7 10 Ves. 381; The New York Cen-
fral I ns . O.o. v. The New York Pro,tection 
Ins1,t'rance Co.7 14 N. Y. 85; Smith. & Wal-
lace Co. v. Prussian Ins. Co.7 68 N. J. L.'' 

And in Smith & Walla .e,e Co. v. Pru.ssiarn Ins. 
Co., 68 N. ·J. L. 674, at p. 678, Mr. Justice Gar-
retson, speaking for the Court of Errors and Ap-
peals, said : 

'' vVhile it has been held that one who 
acts as a genera l agent to procure insur-
ance cannot also act as age-nt for the in -
surer and bind the insurer by his acts, yet 
it is competent to inquire into the particu-
lars of the making of each contract of in-
surance, and if it ,appears that in the con-
tract in question the agent was not acting 
for the insured, but only for the _insurer, 
the- contract will ,be sustained; and where 
it appears that the agent is the dul y ap-
pointed and authorized agent of the insur-
er, and acts as such in m·aking the contract 
of the insurance, he will be regarded as the 
agent of the insurer only, although as to 
other contracts by othe-r con1panies, of 
which he was not such authorized ag ent, he 
may be regarded as the agent of the in-
sured.'' 

In view of general practice ·and of the very na-
ture of the inqufr y, we would hardly urgo this 
point if vYe could not do so out of the n1ouths 
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of those most closely concerned. In the present 
case, it is impossible to escape the conclusion that 
Le Compte did act for both parties in ·writing 
this policy. 

:Mr. Levin testified (p. 205) : 

"Q. And he is a truthful fellow1 A. So 
far I did; I had all my trust in hin1 and he 
insured 1ne. 

Q. He has been your agent since 1 A. 
~ 7 • 
i es, sir. 

Q. And he was your agent befor e 1 A. 
Yes, sir. 

Q. And he was your agent for writing 
everything that you could write through 
hin1, you ,vrote through him, didn't you ¥ 
A. Took -away son1e after the fire. 

·Q. Yes, after the fire, but before the fire 
he was your agent to write insurance 1 A. 
Yes, sir. 

Q. And you trusted him 1 A. Positivel y. 
·Q. You didn't tell him to ,vrite in thi s 

policy or that policy, but was to keep it 
insur ed? A. I didn't tell him to write in 
this company or that company or the other 
con1pany; I never told him that. 

Q. And he ,vas to keep you insured ·1 A. 
Yes. 

Q. And he was your general insuranc e 
111an; you were a fan of big a ff airs ,and he 
·would look after your insurance for you~ 
A Y . " . es, sir. 

:Mrs. Levin was equally explicit (p. 38) : 

'' Q. I show you Exhibit 'P-1,' policy of 
insurance, and ask you through whom you 
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procured that policy of insurance 1 A. 
Through :Mr. Le Oompte. '' 

Page 46: 

'' Q. Did you depend upon him to give 
notice to the insurance company 1 A. Nat-
urally; we depend always on him to write 
the policy, so we have to depend on him. 

Q. He vvas your regular agent and brok-
er~ A. Yes, and he brings a policy to us 
and hands it to us. 

Q. And you did a large business with 
hin1, didn:t you~ A. Oh, yes . He cardes 
our insurance for us-$150,000-another 
hotel in Lake ·wood. '' 

Mr. Le Con1pte, called in behalf of the plain-
ti ff, testified ( p. 15) : 

'' Q. I show you Exhibit P-1, purporting 
to be -a policy of insura nce. Was this pol-
icy issued by you 1 A. Yes, sir. 

Q. On behalf of ,,lhom A. Anna Levin.'' 

It appears in this case out of the mouths of 
overy witness examined, that Le Compte ·was the 
agent of both the insurer and the insured and 
therefore could bind neither. 

This contention was n1ade a ground for the 
motion for nonsuit (p. 90) and for a ·directed ver-
dict (p. 219) and request to charge as follo-ws 
(p. 235): 

"0 ne person cannot act as m1 agent for 
two pers'ons to create a contract behveen 
the two; therefore if Le Compte was acting 
for the Levins and the defendant, the con-
tract cannot be sustained.'' 
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POINTS III, V, and IX. 

There was no legal proof of the 
amount of loss. 

There were no facts proved to es-
tablish a basis for the computation 
of damages. There were no dam-
ages proved for which plaintiff has 
not been compensated, and the Court 
e'rred in the charge to the jury upon -
this subject. 

The complaint alleges, in Paragraph 5, that the 
plaintiff's loss under defendant's po~icy "'as $5,-
000. This allegation, the ans,Yer denies. 

It is the well-nigh universal method of proving· 
a :fire loss, where there has been no arbitration-
and there has been none in this case-to call car· 
penters and contractors and prove the damage s 
in detail. No such course ,vas follovYed in this 
case. Three " Titnesses testified that the building 
was '' about half destroyed.'' Stansbury said 
'' from 40 to 50 per cent.'' T'he proof of loss, 
svrorn to by plaintiff, which is evidence against 
the plaintiff, placed the sound value of the prop~ 
erty at •$45,000. If this happy-go-lucky method 
of proof of damage were to be allowed, the loss 
would be from $18,000 to $22,500. If defendan ts 
Y,ere charged with 5000/36500, the verdict should 
have been some\Yhere between $2,191.78 and $2,-
739.72. 

Under the policy (11. 96 to 100) and under tlrn 
80o/o co-insurance clause, the insurers are tied to-
gether. Every insurer is interested in every pol-
icy. The whole lo,ss of plaintjff at a maximum es~ 
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tirnate was $22,500. She has already collected 
$26,787.51 (p. 97). There is, therefore, no loss 
for which she has not been compensated. 

The trial judge contributed to the confusion of 
the jury in this matter, for his charge is hope-
lessly inaccurate and ,confused in the matter. At 
the end of his charge, he charged, at defendants' 
request, correctly (p. 232) : 

''Statement s in the proof of los·s are ad-
missions against the plaintiff, but cannot 
be used as evidence in her behalf." 

But before this, he had charged as follows (p. 
230): 

"Now, gentlemen, if you find for the 
plaintiff, your verdict should be for such a 
.sum as, under the evidence, will represent 
the defendants' proportionate share of the 
total loss. T1he only evidence before you 
is tha t this proportionate share was $4,-
251.99, as I have it. If you are satisfied 
th at tl iis is the to tal loss or the amount 
claimed, that is, that the total loss 
an1ounted to the sum claimed by the plain-
tiff, and that the plaintiff has established 
that claim by a preponderance of the evi-
dence, and rhas likev,i se shown the ljability 
of the defendants, then your verdict should 
be in favor of the plaintiff for the Under-
"\Yriters'' proportionate share of the loss 
sus tained.'' 

'\Yha t that may n1ean , it is even novv difficult to 
ascer tain. As a matter of fact, he took the :figure 
$-1,231.99 from the proof of loss and thereby, as 
fa r as he could, relieved the plaintiff from the 



46 

necessity of making f orn1al proof. The jury 
found a verdict for the figure named by the judge. 

:Mr. Le Cornpte testifies (p. 18) : 

'' Q. You are an insurance n1an and have 
seen buildings burned down. Was this 
building half burned or was it totally 
burned or what was it1 

Mr. Boardman: I object. An insur-
ance man is not an expert. 

:Mr . Carton: I am not asking him as 
an expert, as a n1ere casual observer, 
whether it was a total loss or half 
burned down or what. 

The Court: He may s•ay what the 
condition was as it appeared to him. 

Q. How did it appear to you 1· A. I 
should imagine a1b0ut half. 

:Mrs. Levin testified at page 58: 

Q. And you say it was •haH burned 
down 1 A. Yes.'' 

11r. Stansbury testified (p. 68) on this matter. 
We respectfully submit that he was not qualified 
as, an expert . He was asked for computations. 
Computations that do not conform to the fact are 
not evidence . Testimony of any number of ,vit-
nesses, that bro ti1nes two make five, would not 
overcome the facts of the multiplication table. 
,Ve quote (p. 68): 

'' Q. You have been an insurance man 
for twenty -five or twenty -six years 1 A. 
"'\:T • .Les, sir. 

Q. How old are you1 A. Forty -three. 
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(P. 69) : 

'' Q. So the experience of an adjuster is 
the experience that he derives from the 
carpenter and contractors who furnish him 
the data; is that so1 A. In some circum-
stances. 

Q. Now, you are not a carpenter 1 A. 
No, -sir. 

Q. ::;ior a mason,f A. No, sir. 
Q. Nor a plumber1 A. No, sir. 
Q. Never been connected with any of the 

building trades 1 A. For about two years 
I was with the ·Central Railroad on con-
struction work. 

Nlr. Boardn1an: I insist, your Honor, 
that he is not qualified to testify as an 
expert. 

( Objection overruled. Objection 
noted for defendants as ground of ap-
peal.) 

By :Mr. Carton: 
( Question repeated as follows) : Will you 

tell us in your opinion what the loss was by 
fire to this building, that happened to the 
Clarendon Hotel the 21st :day of December, 
1922'1 A. In the neighborhood of forty or 
fifty per cent. 

Q. And how much ,vas that~ A. Thirty-
one thousand -

:Mr. Boardn1an: I object-I heg your 
pardon - that he is not an expert in 
real estate . rT O\v, it is getting into a 
different field. 
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A. :My business is partly real estate, 
mortgage loans and sale of real estate and 
closing title for the i1i lan Ross agency. 
$31,039.50. '' 

(P. 70) : 

"Q. "\Yhat ·was the amount of the Pitts-
burg Under ·writers' policy~ $5,000 wasn't 
it 1· A. $5,000. 

Q. And vYhat would ,be its prop _ortion or 
contribution to the amount of insurance 
that you have referred to in the ainount 
(proof) of the loss ~ A. $4,251.99.'' 

T'he witness is asked what, in his opinion, th e 
loss viTas . He replies fron1 forty to fifty per cent. 
And how much was that 1 He rushes ' over an ob-
jection to say it was $31,039.50. Now, w~ 'have 
in eviden ce in th e proof of loss, the considered 
sworn ,statement of the plaintiff as to what th e 
value of the insured property was . It was $45,-
000 and from forty to fifty per cent of $45,000 
vi7ould be from $18,000 to $22,500. So the figur e 
he giv es does not an swer th e que stion that he 
,._.as asked, even thou gh it be assumed that he wa s 
both an expert builder and an expert real estat e 
man, for he too had approved this ,sound valu e 
(p . 82). 

The difficulty with this proof does not stop 
th ere, ho,vever. Pa S'sing for a minute, the earli er 
objection s, we ent er a new field. Suppos e that 
th e pro per t y ,va s from forty to fifty per ee11t 
destroyed, and that th e destruction amounted to 
$31,039.50, let us first a ssume th e figur es n1o_st 
fa vora ble to plain t iff in a mon etar y way, that is, 
th at the loss was fifty p er cent of th e value of th e 
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property . If, then, the dan1age was $31,039.50 
and the value ,vas twice that the value would be 
$62,079 . J O\v, under the 80% co-insurance 
clause, it ·would be necessary for the Levins · to 
n1aintain $49,663.20 of insurance to avoid becom-
ing co-insurers . But the whole amount of the 
insurance carried by t,hem at the time of the fire, 
including the Pittsburg policy, was only ·$36,500 
(pp. 38, 241). :Mrs . Levin, therefore - if we are 
to adopt :Mr . Stansbury' •s fi.gures-b ecan1e a co-
in surer to the extent of $49,663.20 les·s $36,500 or 
$13,163 .20 and the liability of the defendant, if 
any, would be 5000 / 49, 663.20 of the entire loss-
practically a ten t h. 5000/49,663 .20 of $31,039.50 
would be about $3,150. 

If, ho-wever, we assume that the loss · was 40o/a 
of the value, the value becomes $77,5-9-8.75-80% 
of which sum is- $62,079' and the Levins would be, 
co-insurers for the · difference between $621,079 and 
$36,500 -or $25,579 and the liability of the defend-
ants would be 5000/ 62,079, or roughly, a twelfth. 
A hvelfth of $31,039.50 is $2,568.62 . 

The proofs did not ju stify the verdict rend ered. 
They were in no condition to justify a verdict for 
any amount. Wh ere a plaintiff proves the breach 
of a contract, but proves no dama ges, he is or -
dinarily entit led to nomina l da1nages. But even 
that is not the case here. The contract of fire in-
surance is a contract of indemnity (26 0 . J. 17). 
No br each of th e contract is shown. The dam -
ages are of th e essenc e of the action. 

The facts ar e very likely what we hav e indi-
cat ed, a fifty per cent loss of a $45,000 bui lding, 
or about $22,500. T-he plaintiff has recovered 
nearly $27,000 throug ·h the friendly operation s of 
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lV[r. Stansbury, himself, the agent who wrote some 
of the insurance. The plaintiffs have already re-
covered more than their lnss. There is no loss 
un compensated. 

At the close of the case, counsel for plaintiff 
thr ,ew into the case a. .suggestion of surprise on 
his part in this matter. The record does not bear 
him out in this respect. The allegation of dam-
age in the complaint was denied in the answer. 
The case ,vas begun on T11esday, June 214, 1926. 
It was continued on Tuesday, June 29, 1926 (p. 
154) and concluded on June 30th. On the first 
day of the trial, couns·el for defendants stated 
that there -was a question in the cas·e as to the 
extent of the loss (p. 18). At every point he 
insisted that the evidence being proposed was not 
the legal rnetl}_od of proving th-e damage. The 
motion .for nonsuit (p. 91) pointed out the defect 
in the proof. 

W,hen l\f r. Stansbury was on the stand, the de-
fendants' counsel drew from the witness the na-
ture of the proofs ordinarily produced (p. 68): 

"Q. Now, when losses are adjusted, isn't 
it always, if it is a considerable loss, upon 
estimates made by the contractors 1 A. As 
a rule. 

Q. And they ordinarily go into the 
an1ount of joists and the amount of lumber 
required to replace, the amount of damaged 
plaster, bathroom-every detail, isn't itf 
A. Yes, •sir. 

Q. And strictly speaking, that is what a 
proof of loss should contain a schedule, 
usually of the iten1s of loss; isn't that so~ 
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That is the usual practice? 
often.'' 

A. Quite 

Neither in the ptoof of loss furnished to de~ 
fendants, nor in the proof in this action wa•s any 
such evidence forthcoming. If we read hetw ·een 
the lines, it seen1s obvious that Stansbury engi-
neered some hit-or-miss adjustment with the 
other insur -ers and came into Court and tried to 
put through, and so far has pnt through, the same 
sort of practice. The reason why counsel did not 
produce better proof is in all probability that 
such proof was not available. 

Defendant moved for a. nonsuit as follows (p. 
9]) : 

"We re·spectfully submit that there is no 
basis for damages shovvn; that there arc 
no dan1ages uncompensated for. The 
proof of loss, which is binding on the plain~ 
tiff, although not evidence in her behalf ' states the sound value at $45,000. Mr. Le 
Compte, the witness called by the plaintiff 
testified that the buildin,g wa:s about half 
destroyed. That would make the damacre b 

about $22,500 and they have received, ac-
cording to the plaintiff's testimony, $27,-
000. Therefore, there is no damage re-
maining unaccounted for.'' 

The refusal of this· motion was error we sub-. ' :tmt. 

At the close of the case, ,Ye moved for a dir -ected 
verdict on the following ground (p. 220) : 

"That there is no basis for damages 
shown; and secondly, that there wer •e no 
damage •s uncompensated for. 



52 

The facts I have just referred to in re-
spect to the proof of damag ·es are pretty 
nearly complete. :My friend, Mr. Carton, 
says · that 1 didn't give it all. But there 
is scarcely a word that can be really said 
to vary-I wouldn't say there was a word 
that ·would vary the testimony I have re-
f erred to: first, that the proof of loss shovYS 
a sound value of ,$45,000; that the proper ty 
wa·s half destroyed and that they have re-
covered $27,000.'' · 

We submit the Court erred in denying this mo-
tion. The Court charged on this subject as fol-
lovvs (p. 230) : 

''Now, gentlemen, if you find for the 
plaintiff, your verdict s•hould be for such 
sum as, under the evidence, will repre ,sent 
the defendants' proportionate share of the 
total loss. The only evidence before you is 
that this proportionate share was $4,251.99, 
as I have it. If you are satisfied that this 
is the total los·s or the amount claimed by 
the plaintiff, and that the plaintiff has es-
tablished that claim by a preponderance of 
the evidence, and has likewise shown the 
liability of the defendants, then your ver -
dict sl1ould be in favor of the plaintiff for 
the Underwriters' proportionate share of 
the loss sustained.'' 

Counsel for defendants excepted to the charge 
of Court in this matter of dam.ages in the follow-
ing lrrngnage (p. 234): 

'' An exception to so n1uch of your Hon-
or '•s charge as dealt with the matter of 
damages in this case. ~fy contention is 
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that there is no basis for damaaes found• 
• b ' rn the first place that Mr. Stansbury did 
not qualify as an expert; secondly that the 
only way he arrived at the figure of $31,000 
that he named as the loss was in response 
to a question '~ 1hat would forty or fifty 
per cent of the value n1ean How much 
was iU' 

And in replying to what forty or fifty 
per c~nt of the value of the building was, 
he said $31,000, which in turn must mean 
that the building was worth about $77 000 
if it was forty per cent of $61,000 if it ~ere 
fifty per cent. The plaintiff is bound by 
her proof of loss $45,000. But if we are 
to assume that Mr. Stansbury's testimony 
is to be given effect, then the value of the 
1building becomes son1ewhere from $62,000 
to ·$77,000 and the plaintiff must have been 
a co-insurer for from $13,000 to $30,000 
odd doJlars, and an altogether different set 
of figures n1ust be depended upon. There-
fore I s~y that no damages were shown by 
legal evidence and no basis from which 
the jury could compute damages waS' es-
tablished.'' 

This charge that "The only evidence before 
you is that this proportionate share was $4 251.99 
as I have it," was peculiarly damacina a~d pe-
culiarly inexcusable for no feature o{th: case had 
be:m more carefully argued before the Court than 
t~is, a~cl this portion of the Court's charge con-
flicts with the Court's ruling throughout the trial. 

At pages 18-19, :Mr. LeCompte was permitted 
over defendants' objection, to say that the build~ 
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ing seemed to him about half burned down . If 
this was not evidence upon which the jury can 
estin1ate damages, it seems the Court n1ust have 
been in error in his earlier ruling . 

Again at page 39 the plaintiff tried to get the 
proof of the damage out of Mrs. Levin. Again 
at page 45, speaking of the proof of loss, which 
was admitted merely for the purpose of showing 
performance of conditions subsequent to the fire~ 
plaintiff put in the following tes ,tin1ony, which the 
Court finds important: 

'' Q. You state in your proof of loss ' filed 
with the company that its proportion under 
the policy amounts to $4,251.99; is that 
right 1 A. Yes. 

l\1r. Boardman: I had no chance to 
object to that. 

Mr . Carton: She did say so. That 
is nothing bitt a qu,estion from the va-
per. 

Mr. Boardman: I wish the ·witness 
would 1be cautioned not to answer the 
question till I have a chance to object. 

The Court: lV ell, the paper speaks 
for itself; doesn't it? 

Mr. Boardman: Yes. 
Mr. Carton: I was just identifying 

the items ·. I think it does speak for 
itself, your Honor.'' 

Yet, in his charge, the Court said (p. 232) : 

'' Statemenis in the proof of loss are ad-
n1issions against the plaintiff, but cannot 
be used as evidence in her behalf.'' 
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And at pages 67 to 70, he permitted :Mr. Stans-
bury to give the testimony to the effect that the 
property was fron1 forty to fifty per cent de-
stroyed . And finally, after the close of the tes-
timony, in a colloquy counsel for the defendants 
summed up the evidence to the Court on this mat-
ter (p . 217): 

1'lr. Boardma11: '' Three \;vitne.sses of a~y 
importance were called by the plaintiff. 
Each one of these testified- :Mr. LeCompte 
in a. very off...,hand ·way; J\1r. LeCompte ,said 
he thought it was about half destroyed. 
:Mrs. Levin, out •of the mouth-led by Mr. 
Carton, on direct, says, 'You say about 
half destroyed~ She says 'Half de-
stroyed.' Mr. Stansbury said 'Oh, I esti-
mate it was from forty to fifty per cent de-
stroyed . ' Now, all three agree and the 
proof of los·s shows a sound value, as I un-
derstand it - sound value is something 
after the ,depreciation is' taken out. Then 
you take fifty per cent s.ound value and you 
have $2'2,500 as the sum total, the highest 
point that tho·se three people arrive at. 
And the assured has already collected $27,-
000 and is $5,000 ahead of the game. That 
is all in their own case. rrhat is all from 
their own witnesses, and there is no dis ·-
agreement about it.'' 

And the Court at page 218 ansvvering this, said: 

The Court : '' I think there is no quesition 
that you may not argue that to the jury. 
That is purely a question of fact to be de-
termined by the jury from the evidence.'' 
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Counsel might argue this matter of fact but the 
Court nullified such argument with the statement: 

"The only evidence before you is that 
this proportionate share was $4,251.99 as I 
have it." 

In other words, all these three estimates that 
the property vvas '' half burned down,'' wer~ not 
evidence at all, although they had been admitted 
over defendant's objections, and they are treated 
as overborne by the proof of loss, which the Court 
charged wa·s not evidence in favor of the plain-
tiff. 

T'his figure that the Court gave, was taken by 
the Court either directly from the proof of loss, 
or from Mr. Stansbury 's testimony (p. 70), or 
1\!Irs. Levin's testin1ony (p. 45) as to what the 
proof of loss contained. 

The ratio of the loss to the sound value in the 
'' proof of loss'' was 31039.50 to 45,000, or practi-
cally three-£ ourths . To arrive at the figure that 
the Court named, it was nece sary to eliminate 
the testimony of the three witnesses, ''that the 
property wa•s about half destroyed,'' and also to 
elin1inate 1fr. Stanshury's testimony, that forty 
or fifty per cent of the value of the properly ·vvas 
•$31,039.50, and to treat the "proof of Joss'' as 
plenary proof of plaintiff's loss. That this w~s 
unsound, the Trial Court recognized later in hi 
charge. 

In the first chapter of this brief, under our 
"Abstract of Case,'' \Ye ha\ e a r.gued this fifth 
point some,vhat at length, in stating it. That ar-
gument, Vi~e ask the .Court to reconsider here. 
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,Ve respectfully sub1nit that the Trial Court 
erred in its charge to the jury in this matter. 

After the motion to nonsuit and for direction 
of a verdict were denied, defendant requested the 
Court to charge as follows (p. 236) : 

'' 12. The plaintiff has failed to prove 
any damages for which she ha,s not re-
ceived compensation, and is entitled to re-
cover only nominal damages, if entitled to 
recover at all. 

13. The plaintiff has failed to establish 
any basis of the computation of dainages, 
and, if entitled to recover at all, can only 
recover nominal damages.'' 

As to the soundness of these requests, we are 
frankly in doubt. Yet, as there is law to ,support 
them, we inserted them in our reques 1ts and bring 
them up again here . On principle ,;ve believe that 
a suit on a policy of insurance is a suit, not for 
the breac}1 of a contract, but to recover a loss by 
fire, and that, in order to escape a nonsuit, the 
plaintiff 1nust prove his loss, and that the ,general 
rule that the hare breach of a contract entitles 
the plaintiff to recover nominal damages, does 
not apply. Neverthele ·ss, in Aetna Fire Insur-
ance Co. v. Kenne ,dy, 161 Alabania, 600; 50 South-
ern, 73; 135 Am .. S. R. 160, quoted in foot note 
11ncler 26 Corp . Ju ,r. 519, it was held: 

'' ominal damages only can be recov-
ered unless plaintiff shows his inte-rest in 
the property destroyed . '' 

At 161 Ala ., 605, the Court ·said : 

'' The burden is on the plaintiff to show 
the value of his interest in the property 

I I 
I 



destroyed, and unless he produces evidence 
from which the jury can ascertain the value 
of his interest, he is not entitled to recover 
n1ore than nominal damages. ,t * * 

Although this evidence did not furnish 
sufficient data from which to ascertain the 
exact amount of plaintiff's · interest, yet it 
was- enough to afford an inference that 
plaintiff had some interest, and. the Court 
properly refused the general eharge re-
quested. by defendant.'' 

Unless this is the rule, defendant was, we sub-
mit, entitled to a nonsuit at the end of plaintiff's 
case. 

POINT Vl. 

;,vaiver of ira.1mediate notice of loss. 

The policy provides (p. 278) : 

"If fire occur, the insured shall give im-
mediate notice of any loss thereby, in writ-
ing, to this company.'' 

At the end ~~f's- case, defendant mov_ea 
for a~i~ ,~on the ground that no notice 
·was given to the con1pany immediately (p,. 90) 
reciting the passage from the po".licy, abov e 
quoted. This ·was also made a ground for motion 
for direction of verdict at the end -of the case 
(p. 219) : 

" Tha t admitt edly no notice in writing 
was given to the company.'' 

Upon the molion for nonsuit being arg1rnd, th e 
Court peTn1i1:ted the plaintiff, who in her com-
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plaint had alleged performance of conditions pre-
cedent, to amend the complaint to allege waiver 
of this provision. The amendment appears at 
page 3. This amend1nent was actually made on 
the morning of June 29th, t,he second day o.f the 
trjal (p. 108). 

After the Court had denied both motions, of 
nonsuit and for directed verdict, the Court actu-
ally charged the jury on this subject a-s follows · 
(pp. 2124-225) : 

('Another ground of defense is that the 
insured did not comply with a condition of 
the policy that she should give · to the in-
surer, that is, the defendants, in1mediate 
notiee in writing after loss. What hap-
pened ; according to the evidence, was that 
the day of the fire the assured informed the 
ag·ent Le Gompte that the loss had oc-
curred. She seems to have done nothing 
further as· to giving formal notice until the 
proof of lo-ss was sent in to the defendants, 
someth~ng more than hvo months after the 
fire. The provision requiring immediate 
notice of lo.ss is a condition precedent to 
the right to recover on a fire· insurance pol-
icy unless the requirement be waived by 
the insurer or its duly authorized agent. 
Now, was there such a waiver in this case~ 
And that is a question which I leave to the 
jury to decide from the evidence. This 
evidence, in part, at least, is- that notice 
,,-as given verball y to the agent Le Co1npte, 
,,-ho had issued the policy and received the 
premium, acc-ording to the plaintiff's testi-
mony, but which statement as to any re-
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ceipt of premium Mr. Le Compte, you will 
recall, denies; and this verbal notice was 
given without any objection on his part 
as to the fact that the notice was not in 
writing. But you have further the testi-
mony that when the defendants acknowl-
edged by letter the receipt of the proof of 
loss, the only reason they particularly 
specified for denying liability was the 
claim that the policy had been cancelled. 
This might be considered as a waiver of 
the right to rely upon the provision of the 
policy requiring the plaintiff to ,give im-
mediate written notice · of loss, especially 
when taken in connection with the circum-
stance that the agent Le Gompte, who had 
issued the policy, received actual notice 
from the insured imn1edia tely after the fire 
had occurred.'' 

It will be noted that the Trial Court finds only 
two bits of evidence to sustain this theory of 
"\"raiver. T·he one is- the notice to Mr. Le Compte, 
and the other is the letter of JYir. Davies, Exhibit 
"P. 4" (p. 245) which we will quote below. 

In response to the request to charge, which ·we 
have quoted, the Court did charge (p. 232): 

"If l\,fr. Le Compte was charged by the 
plaintiff as her agent to give notice of loss 
to the defendant, he could not waive the re· 
quiren1ent of the policy, that im1nediatc no-
tice be given.'' 

In view of 11rs. Levin's testimony, this was en· 
tircly inconsistent with the earlier portion of the 
chaTge, v,hich is quoted above , for 1\1:rs. Levin had 
testified ( p. 46) : 
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"_Q. Did you depend upon him to give 
notice to the insu ranee company~ , A. 
Natura11y, ·we depend always, on hin1 to 
write the policy, so we have to depend on 
him.'' 

It is perfectly obvious, therefore that she did 
not give notice to tJrn company by ',giving notice 
to Le Compte, but depended upon Le Compte as, 
,her agent to give notice to the company. 

This defect in the plaintiff '.s case, -whi0h it was 
~ought to re1nedy by an1endment, was not cured 
1n the subsequent proceedings of the Court. The 
letter, to which the trial Judge referred from 
Mr. Davie •s to l\1r. Levin, appears at page' 245 in 
the case (Exhibit "P. 4") and is as follows: 

"March 20, 1923. 
Dear Madam: 

vVe are in receipt of papers · purporting 
to be Proof of Loss under policy 633176 
clai1ning $4,251.99, by fire of December 21' 
192'2, and in view of the fact that you: 
through your husband and agent, have been 
notified that our policy was cancelled, "V?e 
deny any liability thereunder for that and 
other good reasons. 

We are, the ref ore, holding these papers 
at this offi,ce, subject to your order and we 
will be pleased to return them t~ you at 
any time on demand. 

Very truly yours, 

GEO. R. DA VIES, 
Mgr.'' 
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Obviously, no waiver could be spelled out of 
this letter. 

We respectfully submit that the nonsuit •should 
have been granted; that the motion for directed 
verdict ·should have been granted and that tho 
Court erred in not charging as requested. 

POINTS VII and VIII. 

Defendant requested the Court to . eharge (p. 
235). 

'' If the plaintiff ins·ertecl the allegations 
as to the Pitts ,burg Underwriters' policy in 
the proof of loss, knowing the policy to 
have been cancelled, for the purpose of col-
lecting insurance money from the defend-
ant, such action would be fraud and would 
render the policy void.'' 

(P. 236): 

'' If the plaintiff failed in her proof of 
loss to disclose the fact that the encum-
brance upon the property wa,s a real es-
tate mortgage which, together with a chat-
tel mortgage, secured the $15,000 1nen-
tioned in the proof of loss ', in order to con-
ceal the fact of the existence of a great er 
moral hazard, such concealment would 
avoid the policy.'' 

The earlier of these requ ests was no mer e 
academic proposition. Running through the 
·whole cas e from the defendant's opening on, 
there ,vas this insistence, that the plaintiff l1ad 
practically everything to gain and little to lose, 
by claiming under defendants' policy. If the de-

63 

fendants' policy had not been inc1L1ded in the proof 
of loss, submitted to the other insurance com-
panies, the· plaintiff herself would, under the 80% 
co-insurance clause, have become a co-insurer. By 
including the policy, she stood to lose $317.18. 
By including the policy in suit in her proof of 
loss, she gambled to win $4,251.99. Mr. Davies' 
testin1ony at page 97 makes this clear: 

'' A. The assured collected on t,lrn build-
ing ,vhich our policy originally covered, 
$26,787.51. Had not the Pittsburg Under-
writers' policy been included, they would 
have •been -co-insurers to the extent of 
$4,500 and the amount of los·s which would 
have been paid the assured would have 
been $27,158.69; or, in other words, she 
would only have been penalized $317.18 by 
not including our policy; and by including 
it they have made a claim on us for •$4,251.-
99." 

There ,;vas more of the same sort. The point 
of view of the Trial Court was made clear in the 
colloquy that appears at page 215, a part of which 
is as follows : 

'' The Court: \Vhy, I may be in -error 
about this, but I cannot see what possible 
bearing it has. This suit is brought upon 
an insurance policy, and either the plain-
tiff is entitled to recover or not under that 
poliey. The mere fact that if that policy 
had been excluded in the computation it 
might have had a certain effect, and its 
inelnsion ,;..•ith the computation produces 
another effect, it seems to me does not 
:make any difference a.t all. 
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:Mr. Boardman: '-lV ell, that is nothing but 
evidence to show what the n1otive might 
he, to put in, to take a chance.'' 

"\Vhen, therefore, the Court refused to charge 
the first of the above requests, he wa•s, in effect, 
practically ruling out from the consideration of 
the jury, this ·whole phase of the case. 

T·he subject covered ,vas expressiy pleaded in 
defendants' answer ~s the seventh defense (p. 
6). vVhat the Court did charge was as follows· 
(pp. 2216-227) : 

"It is insisted further that the plaintiff 
in her proof of loss swore falsely and fraud-
ulently, that she did not truly state the 
amount of insurance. It is claimed that 
she did not state truly t,he nature and 
amount of incumbrances upon her prop-
erty. This defense is available only when 
it appears that the assured knowingly and 
in ten tionally S\\~ore falsely or said or did 
that which is claimed to be fraudulent. 
:Mere mistake, an honest mistake in stating 
facts in making out a proof of loss, would 
not be ·sufficient to sustain the defense. 
You have · the evidence, gcntlen1.en, as to 
how the proof of loss ,,·as prepared and 
'who prepared it, fron1 ,vhat s-onrce the data 
vY<J-S procured, and you would have to de-
tern1ine whet ,her there was any intentional 
false swearing, false swearing that is in-
tended to deceive the defendant.'' 

This rcquost for an express charge on this par-
ticular phase of the case \Yas more important, in 
view of the fact that it was claimed by couns•el 
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tha t, in the proof of loss there had been an 
eras ure, and that the name of some other com-
pany had been written in and then erased and ' tho name of the Pitts ,burg Underwriters written 
over the erasure. (See Case. p. 58, and 5,9.) 
Mrs . Levin, it seemed, did not recognize the 
eras ure but :Mr. Stansbury recognized it but could 
not explain it ( p . 81). Of course, defendant 
contended that the plaintiff had hesitated between 
a ttem.pting to charge the Ohio Farmer ,s and the 
Pittsburg Underwriters, to make up the neces-
sary amou11t to prevent the plaintiff beconlino· a 

• b 
co-insurer. 

In respect to the second request to charge, the 
proof of loss (p . 211) read: 

'' Q,. State the nature and amount of en-
cumbrance at the time of fl.ref A. $15,-
000." 

It seems that this $15,000 was secured hoth by 
a rea l estate and a chattel mortgage; that while 
the existence of a chattel mortgage upon chattels 
contained in a property insured does not vitiate 
a mortgage simply on the real estate, the exist-
ence, ho,,vever, of a chatte l mortgage in such cir-
c~mstances is co11sidered as affecting the moral 
nsk. Mr . Stans ,bury testified (p . 84) : 

"0 A . d ~· s an rnsurance man on 't you con-
sider the existence of a chattel mortgage a 
very serious matter in considering the val-
idity -of a risk f A. You mean moral f, 

Q. Yes. A. In some instance •s I would. 
. Q. And it is universally so considered, 
1sn 't it f A. Yes, I believe it is . The com-
panies covering contents of that where a 
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going and saying 'That building is 
forty-seven per cent destroyed.' It 
was probably a pretty good building 
before it was burned. That is not evi-
dence, but the evidence is of the con-
tractor. 

The Court: He is asked to express 
an opinion now as an expert. Coun-
•sel has attempted to qualify him as an 
expert, apart from the fact that he 
happened to he an adjuster, as, I un-
derstand the situation. 

Mr. Boardman: I don't think so. 
lYir. Carton: He has gained some ex-

perience to qualify him as an expert , 
as an adjuster. He said independ-
ently, long before he was ' an adjuster , 
he had this experience. 

CROSS-EXAlYIINATION by Mr. Board-
man: 

Q. You have been an · insurance n1an for 
twenty-five or twenty-six years 7 · A. Yes, 
SlI'. 

Q. How old are you 7 A. Forty-three. 
Q. When did you leave school 7 A. In 

the neighborhood of fourteen or fifteen, 
after the death of my father. 

Q. And what did you do between your 
fourteenth and your seventeenth year~ A. 
lYiade inspections for the insurance com-
panies. 

Q. At fifteen? A. At seventeen years of 
age I was inspector in the City of New 
York in the Fire Insurance Exchange. 

Q. And your experience in reference to 
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building has been in connection with your 
insurance work? A. Yes. 

Q,. Now, when losses are adjusted, isn't 
it always, if it is a considerable loss, upon 
estimates made by contractor ,s 7 A. As a 
rule. 

Q. And they ordinarily go into the 
an1ount of joists and the amount of lun1ber 
required to replace, the an1ou11t of dam-
ages plaster, bathroom-every detail, isn't 
it 7 A. Yes, .sir. 

Q. And strictly speaking, that is what a 
proof of loss ' should contain a s•chedule, 
usually of the iten1s of loss; isn't that ,so71 

That is the usual practice 7 A. Quite 
often. 

Q. So the experience of an adjuster is, 
the• experience that he derives from the 
carpenters and the ,contractors who furnish 
him the data; is that so?, A. In some· cir-
cumstances. 

Q. Now, you ·are not a carpenter? A. 
N . o, SU. 

Q. Nor a ma·son ?1 A. No, sir. 
Q. Nor a plumber ? A. No, ,sir. 
Q. Never been connected with any of the 

building trades 7 A. For about two years 
I was with the Central Railroad on con-
st ruction work. 

1fr. Boardman: I insist, your Honor, 
that he is not qualified to testify as an 
expert. 

( Objection overruled. 10bject£on 
noted for defendants as ground of ap-
peal.) 
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By 1'1r. Carton: 
( Question repeated as follows) : Will you 

ten us in your opinion what the loss was by 
fire to this building that happened to the 
Clarendon Hotel the 21st day of Decem-
ber, 1922 A. In the neighborhood of 
forty or fifty per cent. 

Q. And how much was that? A. Thirty-
one thousand-

Mr. Boardman: I •object-I ibeg your 
pardon-that he is not an expert in 
real estate. Now it is getting into a 
different field. 

A. My business is partly real estate, 
mortgage loans and sale of real estate and 
closjng title for the Milan. Ross Agency. 
$31,039.50.'' 

The second question was asked and objected to 
•On the several grounds that the witness was not 
an expert, and that this was not the proper way 
in which to prove damages. The only proof to 
ascertain any theory of expertness ,on his part 
was that he was forty-three years old, and that he 
had been in the insurance busines ,s ,since he was 
seventeen. He tes,ti:fied that he was not a car-
penter, nor a mason, nor a plurnber, nor connected 
,;\.1ith any building trades exeept that for about two 
years he was with the Central Railroad on con-
struction worl,... 

As he went to work at fifteen, and since seven-
teen had been in the insurance business, these 
hvo years of constr uction work must have been 
the years when he was fifteen and sixteen. That 
a hoy working two years for the Central Railroad 
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of Kew Jersey, at fifteen and sixteen becomes an 
e~~ert t-o testify as to damage to a hotel twenty-
s~x. years later, we submit is not a sound propo-
sition of law. 

\V r~spectfully submit that the Court erred in 
permitting these two questions to be answered 
and that such error was harmful to defendants. ' 

Octoher Term, 1927. 

Respectfully submitted, 

RICHARD BOARDMAN 

Of Counsel. 
J 

JOHN WAHL QUEEN, 
Attorney for Defendants. 
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ANNA LEVIN, 
Plaintiff-Respondent, 
-vs.-

NATIONAL BEN FRANKLIN FIRE IN-
SURANCE Co. of PITTSBURGH, AL-
LEMANNIA FIRE INSURANCE Co., 
REPUBLIC FIRE INSURANCE Co., 
an d SUPERIOR FIRE INSURANCE 
Co., doing business as PITTSBURG 
UN DERWRITERS, 

Defendants-Appellants. 

Action-at-Law. 

ON APPEAL FROM 10 
SUPREME COURT. 

BRIEF OF PLAINTIFF-RESPONDENT. 

This cause is before the Court on appeal from a 20 
verdic t rendered in the Monmouth Circuit , on June 
30th, 1926 in favor of the plaintiff-respondent for 
$4,251.99. 

STATEMENT 

This is an appeal from an action brought by 
Plaint iff-Respondent against the defendants, doing 
busines s as the Pittsburg Underwriters, on a policy 
of fire insurance. The policy was issued on June 30 
27th, 1922 to the plaintiff for $5,000.00 by Ernest E. 
LeCompte, agent of the defendant Pittsburg Under-
writers, covering the Clarendon Hotel in Asbury 
Park. Other insurance was procured by the plaintiff 
on this property making the total insurance on the 
property $36,500.00. On December 21st, 1922 a fire 
occurre d, partially destroying the building. The loss 
estima ted by Alfred L. Stansbury and by the apprais-
ers and Mr. Kling, representing all the companies ex-
cepting Pittsburg Underwriters, was $31,039.50 (S. C. 40 
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69-82). Testhnony was offered to show that_ the !~a-
bility of the defendant companies under their poh cy 
amounted to $4,251.99 (S.C. 70). 

Alfred L. Stansbury testified that he was famili ar 
with Lhe value of structures and the loss to them by 
fire and that he had experience _on two or three hu n-
dred buildings involved in fire loss (S. C. 67) •. ~h e 
Pittsburg Underwriters declined payment cla1m1ng 
(S. C. 245) that the policy had been ca~celled. 

The plaintiff testified that the pohcy had not 
been cancelled (S. C. 212) and Morris Levin, ~usba nd 
of the plaintiff, also testified that no. menh~n was 
made as to the cancellation of the policy unhl af ter 
the fire (S. C. 199-200-207-208). 

The agent, LeC01npte, was duly appointed agent 
of the defendant companies and was suspended ~y 
the in in September, 1922. The defendant compani es 
wer e not certain that the policy had ever been c~n-
celled and threatened on Decmber 14th, 1922 to wri~e 
directly to the assured (S. C. 250). LeCo_m~-te did 
not write all of the insurance for the plaintiff and 
wrote only such insurance as was ordered by the 
plaintiff. . 

Immediately after the fire LeCompte was nob-
fled verbally by the plaintiff of the loss and a le tter 
was sent to the def end ants by Mrs. Altschuler , the 
mortgagee, on December 27th, 1922 to which the de-
fendant companies replied under date of Decmb er 
29th, (S. C. 246). . 

The agent, LeCompte, was not certain that the 
policy was properly cancelled by him on July 3rd. as 
he stated that he thought it was necessary to nob~y 
the inortgagce in order to effect cancellation. This 
he did not do. (S. C. 151). 

The plaintiff and her husband denied that Le-
Compte had told them on July 3rd or at any other 
tin1e prior to the fire that the policy was cancell ed. 

The defendants on March 20, 1923, acknowled ~ed 
receipt of proof of loss sent by plaintiff under which 

5 

plaintiff claimed $4,251.99 and stated that in view of 
the fact that she had been notified through her hus-
ban d and agent that the Pittsburg Underwriters pol-
icy had been cancelled that the defendants denied 
any liability for that and other good reasons. The 
only specific ground for non-pay1nent being the al-
leged cancellation (S. C. 245). 

POINT I. 

THE QUESTION AS TO THE CANCELLATION OF 
THE POLICY ISSUED BY THE DEFEND-

ANTS, WAS A QUESTION FOR 
THE JURY. 

10 

Under this point the defendants cont end that it 
appear s by uncontradicted proof that the policy was 
cancelled in July, 1922. If this were so, then, of 
course , there was nothing for a jury to det ermine on 20 
this point. 

The defendants, however, are, themselves, un-
certai n as to this cancellation, naming no definite 
time when the policy was cancelled but instead giv-
ing three possible times when the alleged cancellation 
became effective. 

Both the plaintiff and her husband denied that 
the policy was ever cancelled prior to the fire. Ac-
cording to the agent, LeCompte, the policy was not 
cancelled in a way which he thought was necessary 30 
to be effective. The defendant companies the1nselves 
were not satisfied as to the cancellation . 

Under subdivision (a) defendants contend that 
the policy was cancelled on July 3rd, 1922 when the 
agent LeCompte received the telegram from the de-
fendan ts ordering him to cancel and when he wrote 
a policy in the Ohio Farmers Insurance Company. 

The mere fact that LeCompte received a tele-
gram fro1n the defendants directing him to cancel 
lhe Pittsburgh Underwriters poHcy certainly was not 40 
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sufficient to bind the plaintiff unless it could be 
shown by a preponderance of the eviden~e ~hat no-
tice to LeCompte was notice to the plaintiff. Le-
Compte was a soliciting insurance agent. He did not 
write all the policies for the plaintiff and receiv ed 
orders from the plaintiff or her husband for such 
insurance as she desired him to write. 

Levin, husband of the plaintiff, the one to who m 
LeCompte alleges that he gave the Ohio Far1ners pol-
icy, denied ever having received same (S. C. 204). 

The testimony of LeCompte was that the com-
pany having ordered the cancellation of the Pitt s-
burg Underwriters policy on July 3, 1~22, he caus :d 
a new policy to be prepared and took it to Mr. Levrn, 
husband of the plaintiff at Asbury Park, and re-
quested the return of the Pittsburg Underwrit~rs pol-
icy. He also testified that twice a week during the 
entire summer and fall of 1922 he made trips to As-
bury Park for the purpose of securing a return of 
the policy. 

LeCompte testified that the time he alleged the 
policy to have been cancelled was on July 3 when he 
said he delivered the Ohio Farmers policy to Levi n. 

His testimony as to the cancellation (S. C. 128) 
was 

"Q. What did you do with the Ohio Fa rm-
ers' policy? 

A. I took it over to Asbury Park to Mr. 
Levin. I told him that the Pittsburg wan ted 
their policy cancelled and I had written this 
policy to take its place and I wanted him to 
get 1ne the Pittsburg policy as soon as he cou!d. 

Q. Did you leave the Ohio Farmers' policy 
with him? 

A. Yes, sir. 
Q. And what did he say? 
A. He said he would get it for me. 
Q. Do you remember just what words you 
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said, what you told him then-that day about 
the wo_rd that you had got frmn Pittsburgh? 
A. I snnply told him that the Pittsburg didn't 
want the insurance and had ordered it can-
celled and I had to write it over in another 
company. -

Fur thermore the agent, LeCompt e, adn 1itted (S. 
C. 150) that he had not given notice of cancellation in 
accordance with conditions of the policy. It is clear 
that frmn his testimony (S. C. 151) he had not in-
t~nde~ to effe~t cancellation of the policy by any no-
tice give n Levin. He stated: 

"Q. Well you know that fact, the difference 
between notifying the owner and notifying the 
mortgagee, don't you? Did you think you 
couldn't effect a cancellation of this policy un-
less you notified the mortgagee? 

A. Absolutely. 
Q. You don't mean that, do you? 
A. Yes, I do. 

So according to his own testimony he knew that 
a cance llation had not been effected. 

It is further to be noted that LeCompte himself 
was no t certain that he had cancelled the policy on [:ly ~rd . He_ qualifies his assertion (S. C. 24) as fol -

ws In re~ly1n~ to a question by defendants counsel 
as to ~he situation in reference to the Pittsburg Un-
derwriters policy at the time of the fire: 

"A. Why, the policy was cancelled , the way 
I understood. 

Q. When was it cancelled? 
A. Why, it was cancelled July 3rd." 

12th The defe~dants laid stress on a letter dated July 
, 1922, written by LeCompte to Mr. Levin in sup-
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port of their contention that the Pittsburg Underwr it-
ers policy was cancelled. Levin denied ever havi ng 
received this letter (S. C. 201). 

It was significant that the agent himself had not 
intended this letter tQ act as a notice of cancellati on 
and he testified (S. C. 149) with reference to this 
letter as follows: 

"Q. W.ait till I ask my question. ls this 
what you call a notice of cancellation of the 
Pittsburg Underwriters policy? 

A. I didn't send that as notice of cancell a-
tion. 

Q. You didn't intend it to act as such, did 
you? 

A. No, sir." 

This letter in addition to referring to the Pi tts-
burg Underwriters policy also had reference to the 
Ohio Fanners policy which LeCompte claimed he 
wrote in substitution for the Pittsburg Underwrit ers 
and which he states he delivered to Levin. Levin 
denied the receipt of the Ohio Farmers' Policy. 

The defendants also attempted to show a can cel-
lation of the Pittsburg Underwriters by infere nce 
from the fact that subsequently Mrs. Levin place d a 
$5,000.00 policy in the Provident Washington Com-
pany. The testimony, showed, however, that this 
was additional insurance placed upon the buil ding 
because of the friendship of the plaintiff's son with 
Myers, an insurance agent who had solicited busin ess 
fron1 the plaintiff (S. C. 56-200). 

Some of the employees of the agent, LeCom pte, 
testified that they had notified Levin and Mrs. Levin 
of the cancellation of the policy. It is interestin g to 
note the language used by them. It certainly was 
not the positive, distinct and unequivocal langu age 
which the Court, in Davidson vs. German Insur ance 
Co., 74 N. J. L. 487, said was necessary to indicat e the 
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inten tion that the policy should cease to be b' d' Th . in ing. 
ese witnesses are: Virginia Westhall, an ein-

ployee of LeCompte. Mrs. Pearl Bennett, housekeep-
er of LeCompte testified (S. C. 182). Bessie M. Tur-
ner also an einployee of LeCompte testified (SC. 190). 

. The defendant companies themselves were not 
s~hsfied that this policy had been cancelled as is in-
~1cated by the tes~imony of George R. Davies, execu-
tive head of th: Pittsburg Underwriters , who testified 
on cross examination (S. C. 99) : 10 

. "Q._ Well, you say you suspended him some 
tune 1n September, 1922? 
. A. I think September was the first suspen-

s10n. 
Q. 'Was the first time you ever had any 

trouble with him? 
A. I think it was, from memory; I wouldn't 

say absolutely sure. 
. Q. Was that the reason that you instructed 20 

hnn to cancel these policies you ref er to be-
cause he didn't make remittances? ' 
A_. Well_, of course, we also had in mind that 
lus ca~rying out of our instructions on this can-
cellation was not entirely satisfactory." 

At p age 109 Davies further testified: 

' '_'Q. Mr, J?avies, I think when we adjourned 
Friday evening we were asking you about ef-
forts ~ou ha_d made to have Mr. LeCompte can-
cel this pohcy, and I think you said that on 
December 14th you had then determined upon 
s?me oth:r me_thod of effecting the cancella-
tion of this pohcy; is that so? 

A. That is true." 
And again (S.C. 112) : 

"Q. Well, that doesn't satisfy you of the 
cancellation, does it? 

30 
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A. No, as I said before, we continued _ to 
' follow it up until Dece1nber 24, 1922, showmg 

that it was not entirely satisfactory." 
The testimony of this witness shows that h e was 

evading direct answer to counsel's questions as to 
whether or not this policy had ever been canc elled. 
This is particularly shown by his testimony on page 
110. It is noticeable that this witnes~, the ?ead officer 
of the defendant insurance companies, did not state 
unequivocally that this policy bad ever been_ can-
celled. His testimony clearly shows that the 1ns~r-
ance companies did not regard this poli~y as ha vmg 
been cancelled, and because of the failure of Le-
Coinpte to effect the cancellation, on Decei:nbe~ 14th, 
threaten ed to proceed to cancel the policy 111 the 
regular way , that is by giving notice to the_ assured. 
They bad tak en no proceedings to do so prior to the 
fire which occurred about a week later, on Decem ber 
21st. 

This knowledge that LeCompte had not taken 
proper steps to cancel the policy is_borne out fur ther 
by the letter written by Mr. Davies under dat e of 
December 29, 1922 to Jennie Altusel (Altschuler) t~e 
mortgagee holding the mortgage on the proper ty ~n 
question. This lett er, Exhibit P5 at page 246 was rn 
response to a letter received fro1n lv1rs. Alts chuler 
giving notice of the fire. Mr. Davies in his letter 
states: 

"We have repeatedly written to Mr. Le-
Coinpte and we are now awaiti~g a respo nse 
as to what action he has taken, if any. . 

Of course, if be has not followed out our rn-
structions to order this policy cancelled , w~ 
will proceed with the adjustment of the loss. 

This letter was written after defendant ~ad_ been 
notified that a fire had occurred and plainly 1?dic ates 
that the co1npany had no definite information that 
the policy bad ever been cancelled. 

II 

This position of defendants is further shown by 
the letters offered in evidence, particularly Exhibit 
D4, S. C. 250 and Exhibit D5, S. C. 251. One of these 
letter s was written as late as December 14, only one 
week before the fire. · In the letter of October 28, 1922 
the defendants advised LeCompte that if a loss oc-
curre d he would be held responsible. 

According to the books of the companies, this 
policy did not show cancellation. Mr. Davies testi-
fied further at page 110: 

"Q. As far as your records state then on 
December 21, 1922, this policy was in force, 
was it not? 

A. The cancelled policy was not in our po-
session. 

Q. Well, you didn't have any cancelled pol-
icy, had you? 

A. The policy had been ordered cancelled. 
Q. Well, will you please answer my ques-

tion, if that is not the fact, that, according to 
your books, on December 21st, this policy wa~ 
in force and outstanding? 
A. We did not have the cancelled policy on 
December 21, 1922 at the time of the fire." 

. There is further testimony by the witness show-
mg evasio n to answer counsel as to whether or not 
this policy was ever cancelled according to the rec-
ords of the defendants. 

The plaintiff Mrs. Levin, testified with respect to 
cancella tion as follows (S. C. 43) : 

"Q. Well, was it brought home to you by 
Mr. LeCompte or by anyone after the fire and 
afte r these actions that you have referred to, 
tha t the defendants ' disclaimed liability be-
cause they cancelled the policy? Did you hear 
that? 
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A. Not for a long time. 
Q. You heard of it? 
A. A long time after the fire." 

And again at page 212: 

"Q. Mrs. Levin, it is the truth that Mr. Le-
Compte went to your hotel in Asbury Park 
during the summer of 1922 about twice a week 
demanding that you turn over to him the Pitts-
burg Underwriters policy? 

A. No, sir, absolutely not." 

Levin, husband of the plaintiff, to who m Le-
Cmnpt e is alleged to have given the Ohio F ~rmers 
policy testified with respect to the cancellatio n (S. 
C. 198): 

"Q. 1W ell , maybe this will r efresh you r rec-
ollection. He says at the time that he deliver-
ed this policy to you, the Ohio Farmers ', that 
h e told you that the Pittsburg Underw rite~s 
policy had been cancelled and deman ded it 
back from you. Is that so? 

A. When was that? After the fire he told 
me it was cancelled. 

Q. Said to be early -
A. · Twelve days after the fire he told me it 
was canc elled , not before. I never knowed 
anything before." 

At page 199 on dir ect examination Levin was 
ask ed with regard to the cancelling of the poli cy: 

"Q. Did Mr. LeCompte ever request from 
you th e return of any policy which h e claimed 
had be en cancelled, that you did not tur n over 
to him? 

• 
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A. No; why should I? Why should I keep 
a cancelled policy? 

Q. Well, keep this in mind: Mr. LeCompte 
has said, referring to this policy, that all sum-
mer, twice a week, in the summer of 1923, he 
ca~led a! your hotel in Asbury Park to get back 
this policy for cancellation. Did he do that? 

A N . " . o, sir. 

Levin denied ever having ordered the Ohio 
Fa:me rs p~licy substituted for the Pittsburg Under-
":nte rs pohcy (S. C. 200) and in his testimony de-
med ever having r~ceived the Ohio Farmers policy. 

He further testified (S. C. 200) with reference to 
the cancellation : 

"Q. Would there be any reason if you have 
a policy cancelled to keep it? 

A. Why should I? I didn't know it was 
?ancelled. If it was cancelled I would place 
insurance on. Did I know anything about it?" 

On cross examination Levin testified as follows 
(S. C. 207) : . , 

"Q. When you say it hadn't been cancelled 
n? p,olicy had bee? cancelled, you mean yo~ 
d1dn t get any registered letter concerning it? 

A. No, I didn't get no words either. I never 
h ad no words. 

Q. Never had no words? 
~- No canc el, to cancel that policy, cancel-

lation of that policy , cancellation of that pol -
icy ." · 

He furth er testified on cross examination (S C 
210-211) : . . 
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Mr. LeCmnpte was under stress all that sum-
mer to get back this policy? Wasn't he asking 
you repeatedly for the policy? Didn't he tell 
you that they had threatened to hold him liable 
if he didn't get back the policy. Didn't he beg 
you for the policy? 

A. I don't know anything when he did that. 
If he ask for a policy I don't know what it was. 
If he tell me that four years ago, how can I tell 
you? But if Mr. LeCompte would ask me I 
would give it to him. He asked me for a policy 
after the fire was." 

It is significant that if LeCompte had effected 
the cancellation on July 3rd, as alleged, or even five 
days later, that he w.ould continue to make trips 
twice a week to Asbury Park, as he says he did, all 
that summer in order to secure a return of this policy. 

The burden was on defendants to establis h the 
20 cancellation of this policy. They clearly did not do 

so. In any event it was a jury question and it can-
not be said that the jury was not justified in finding 
that the defendants had not shown cancellatio n. 

30 

The jury undoubtedly considered the im prob-
ability of LeCompte doing what he said he did in 
endeavoring to cancel this policy, particularl y so 
when he could easily have cancelled it accordin g to 
the terms of the policy if he really intended to do so. 

POINT II. 

ERNEST E. LeCOMPTE ACTED SOLELY AS AGENT 
OF THE DEFENDANTS IN THE MATTE R 

OF WRITING THE POLICY IN SUIT. 

Under Point I, defendants infer that LeCo mpte 
acted solely for the plaintiff in the writing of the 

40 policy of the Pittsburg Underwriters and und er Point 
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2 they contend that he was acting both as the agent 
of the plaintiff and as the agent of the defendants. 

The policy of insurance in this case offered as 
an exhibit by the plaintiff bears the name of "E. E. 
LeCompte, Agent." This policy was printed with the 
agents' name by the insurance con1pany (S. C. 30, 
282). The following appears as one of the riders on 
the policy: · 

"Attached to and made a part of policy No. 10 
633176 of the Pittsburgh Insurance Co. issued 
at its Lakewood, N. J. Agency. 

ERNEST E. LeCOMPTE Agent" (S. C. 
268.) 

Another rider (S. C. 269) is signed by LeCmnpte , 
agent. The policy is counter-signed (S. C. 272) as 
follows: 

"Countersigned at said Agency this 27th day 20 
of June, 1922. 

ERNEST E. LeCOMPTE, Agent" 

The defendants, it is evident from the foregoing , 
held out LeCompte as their agent. 

The witness, Davies, testified on cross examjna-
tion (S. C. 98) : 

"Q. How long had Mr. LeCmnpt e been your 30 
re presentative or agent? 

A. Well, for several years; I can't recall ex-
actly. 

Q. Several years prior to 1922? 
A. Several years prior to 1922. 
Q. And had he written considerable insur-

ance for you in his territory? 
A. :Well, it was a fair amount of business. 
Q. As agent for thes e con1pani es, for your 

company? 40 
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A. Yes. 
Q. You say he is not your agent now ? 
A. He is not. 
Q. Since what time? 
A. He has not been our agent .since-I think 

it was September, 1922, when he was susp end-
ed. 

Q. When? 
A. September, 1922, when he was sus-

pended. 
Q. What do you mean, suspended? 
A. Requested to cease writing any fu rther 

policies, cease writing, binding or renew al, any 
more insurance for our account." 

And again Davies testified (S. C. 104) : 

"Q. My dear sir, this man was not your 
agent at that time~ he had been suspend ed. 

A. He was only suspended. He was our 
agent in a sense. He could not renew, bind-

Q. In what sense was he your agent ? 
A. He was our agent except that he could 

not bind or renew any more business. 
Q. For every other purpose he was your 

agent yet? 
A. He was our agent so far as he wa s con-

cerned. He was only suspended." 

And again (S. C. 104) : 

"Q. How do you get rid of an agent when 
you are through business with him? 

A. Simply close the agency up and not re-
new his license at the end of the current year. 

Q. Did you do that with respect to Le-
Compte? 

A. We did. We didn't renew his license 
and I am not sure in New Jersey wheth er it is 
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January, February or March 1st. It is differ-
ent in almost every state. 

Q. When was it you didn't renew his li-
cense? 

A. Well, the end of the year in which 
licenses were necessary for the new year, what-
ever month that would be; I don't know. 

Q. With relation to 1921, 1922 or 1923? 
A. Oh, well, that would be the fore part of 

the year 1923." 10 

The defendant companies by their certificate of 
au thority Exhibit D3 (S. C. 248) and by their letters 
Exhibit D4, D5, regarded LcC01npte as their agent. 
The defendants evidently down to the date they fail-
ed to renew his license in the early part of the year 
1923 considered him their agent and their letters 
clearly show that they did not consider he had any 
aut hority to cancel any policy on behalf of the plain-
@. 

In defendants' brief , pag e 43, under this point, 
certa in testimony of LeCompte is quoted which 
wou ld create the inference that he was acting solely 
for the plaintiff (S. C. 15). An examination of the 
context however manifests that it was the intention 
of LeCompte to testify that he wrote the policy for 
Ann a Levin at the request of her husband (S. C. 22). 

As stated in S1nith & Wallace Co. vs. Prussian 30 
Insur ance Co. 68 N. J. L. 674, cited by defendants, at 
page 678: 

"If it appears that in the contract in question 
the agent was not acting for the insured, but 
only for the insurer, the contract will be sus-
tained; and where it appears that the agent is 
the duly-appointed and authorized agent of the 
insurer, and acts as such in making the con-
tract of the insurance, he will be regarded as 
the agent of the insurer only, although as to 40 
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other contracts by other companies, of whic h 
he was not such authorized agent, he may be 
regarded as the agent of the insured." 

There is nothing whatever in the testimony to 
indicate that LeCompte was acting as the agent of 
the insured with respect to this particular policy. If 
he were so acting he would never have made sem i-
weekly trips to Asbury Park in an effort to complet e 
his alleged cancellation of the policy; he would not 
have written the letter of July 12th as he stated he 
did. LeCompte did nothing more with respect to th e 
contract of insurance than write the same for Ann a 
Levin. 

After the loss he was not called upon by th e 
plaintiff in the adjustment but that duty was plac ed 
in the hands of another person. If he were the agent 
for Mrs. Levin with respect to this particular poli cy 
LeCompte would have been the one to have look ed 
after the interests of the assured. 

The evidence clearly shows that Mrs. Levin had 
not made LeCompte her agent for the procuring of 
insurance generally but only for the insurance th at 
she ordered. Inf act Mr. LeCon1pte said in answer to 
a question (S. C. 22) : 

"Q. Do you recall how you came to writ e 
this policy in the Pittsburg Underwriters, who 
ordered it and how it was. 

A. Most of the policies were ordered by 
Mr. Levin." 

LeCompte did not write all the policies for the 
Levins (S. C. 22). There were several other agents 
who also wrote policies, for instance, the Milan-R oss 
Agency, Meyers, and Zurlin. LeCompte was not a 
broker. He was, as the evidence shows, an insuranc e 
agent representing certain companies and he wro te 
insurance in those companies which he represente d 
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upon the request of his customers who wanted in-
surance. 

This case is not at all similar to Orkin vs. Stand-
ard Fire Insurance Co. decided by the Court of Er-
rors and Appeals, and reported in 99 N. J. L. 114. In 
tha t case the owner of the property employed a 
licensed broker. His employment was not that of a 
mere soliciting insurance agent such as LeCompte. 

By the terms of e1nployment in the Orkin case, 
Brownholtz becaine clothed as the agent of the in-
sur ed. There is nothing in the present case that 
constitutes LeC01npte as the agent for Mrs. Levin in 
the light of the cases cited by defendants. 

"As in the case of other agents or brokers, in 
order that a person may act as broker or agent 
for an applicant for insurance, or for an in-
sured after the policy is obtained, there must be 
a contract of e1nployment express or implied, 
based upon a sufficient consideration. Merely 
per1nitting another to procure insurance for 
him does not constitute such other insured's 
agent." 32 Corpus Juris, page 1085. 

There was nothing in LeCompte's testimony in-
dica ting that he was the agent for the insured or that 
he was the agent for both parties. The testimony, 
howe ver, pointed clearly to the fact that he ac.ted 
solely for the defendants. 

Defendants contend that LeCompte was author-
ized to receive no1tice of cancellation for the assured. 
Their contention, however, is not borne out by the 
test imony or by the acts of LeCompte, or by defend-
ants ' letters to LeCompte. 

In Snyder vs. Commercial Union Assur. Co., 67 
N. J. L. page 7, the court said at page 10: 

"It is well settled by the authorities cited at 
the argument that a broker who is merely em-
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ployed to obtain insurance is not thereby au-
thorized to receive notice of cancellation." 

It was further held in that case that the question 
whether the broker had authority to accept notice of 
cancellation of an existing policy, to substitute for 
it the policy in suit ~nd to assent to the cancellation 
of the old policy without consulting the plaintiff, was 
a question of fact and not of law. 

It would therefore seem that the denial of the 
motions for non-suit and for the direction of a ver-
dict in favor of the defendants on the ground argued 
by defendants under this point, were properly denied 
and left for the consideration of the jury. 

Moreover Levin was the one to whom LeCompt e 
gave his alleged notice of cancellation. No where is 
it contended that Mrs. Levin ever received notice ex-
cepting through her husband. 

Plaintiff contends that Levin was not clothed 
with proper authority to accept any notice of cancel-
lation and the question as to the agency of Levin for 
his wife was also a jury question. 

POINTS Ill, V and IX. 

THE AMOUNT OF LOSS AND THE DAMAGES OF 
THE PLAINTIFF WERE LEGALLY PROVED 

AND THESE PROOFS SHOW THAT PLAIN-
TIFF HAS NOT BEEN COMPENSATED 

FOR HER DAMAGES. 

The defendants combined the above three point s, 
contending thereunder that there was no legal proof 
to establish a basis for the con1putation of damages; 
that there were no damages proved, for which plain -
tiff was not compensated, and that the Court erred 
in the charge to the jury upon this subject. 

Alfred S. Stansbury, an insurance man of twenty-
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five or twenty-six years standing, whose business is 
partly real estate, mortgage loans, and sale of real 
estate and closing title for the Milan Ross agency (S.C. 
69) and one of the adjusters of this loss, testified that 
the loss by the fire of December 21st, 1922 amounted 
to $31,039.50. All the other companies interested 
in this loss contributed their proportionate share of 
the loss on this basis leaving a balance of $4,251.99 
as the proportionate share of the defendant insurance 
co1npanies. Aside from his real estate experience, he 
qualified as an expert (S. C. 68-69). 

Stansbury testified that he had adjusted fire 
losses ever since he had been wi 1th the Milan Ross 
Agency (S. C. 66) involving insurance running up 
into several hundred thousand dollars and involving 
two or three hundred buildings where losses oc-
curre d. 

The witness also testified (S. C. 67) that in his 
expe rience of adjusting losses he had become famil-
iar with the value of structures and the loss occasion-
ed to them by fire. 

Stansbury further testified that there were actual 
cont ractors or builders called in to verify this loss; 
that Benjan1in Robinson esthnated for the other in-
surance companies interested and J. W. Brooks, con-
tractor, for the plaintiff (S. C. 70). 

The witness further testified under cross exainin-
ation (S. C. 82) : 

"The an1ount of the loss and the value of 
the property was arrived at without taking 
into consideration the amount of the insur-
ance. We arrived at the amount of loss, then 
the two contractors went at the building to get 
the sound value less depreciation, and they 
finally agreed on $45,000., and the appraisers 
and Mr. Kling, who represented every com-
pany except the Pittsburg Underwriters, and 
Mr. Kling and I finally agreed on figures, and 
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I on behalf of Mrs. Levin and Mr. Kling on 
behalf of the other underwriters, stated in that 
proof of loss." 

The defendants attempt in their brief to argu e 
fron1 a hypothetical state of facts that the loss was 
not $31,039.50 based on the sound value of $45,000.00 
for the building. Defendants err in their assertion that 
Stansbury stated that the loss was forty to fifty per 
cent. As a matter of fact he made no exact statement 
but said that it was in the neighborhood of forty or 
fifty per cent. (S. C. 69). This testimony had refe r-
ence to the appearance of the building on view, and 
immediately afterwards the witness stated that the 
amount of the loss was $31,039.50 and that this sum 
was ascertained from a detailed examination on 
1naking the actual appraisement. Neither did Le-
Compte say that the percentage of loss was exactl y 
fifty per cent. On page 19 he stated he should im-
agine about half. 

Defendants erroneously assume that the perce n-
tages given by Stansbury and LeCompte were exa ct 
and argue from that assumption that the amount of 
loss, $31,039.50, therefore must be wrong. The sum 
of $31,039.50 is the amount stated in the proof of loss 
mailed to defendant companies and the proof of loss 
also showed the proportionate share , $4,251.99, to be 
borne by the Pittsburg Underwriters. 

The wi 1tness, Stansbury, also testified as stat ed 
above that all the appraisers agreed upon the figur es 
as stated in the proof of loss which figures includ ed 
$4,251.99 as the proportionate share of the defen d-
ant companies. 

He further testified (S. C. 70) that $4,251.99 
would be the proportionate part to be paid by the 
defendants based on the amount of insurance in 
force. 

Defendants did not question the validity of 
either the total loss of $31,039.50 or the proportionat e 
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share to be paid by them when acknowledging the 
proof of loss basing their refusal to pay any insurance 
on the ground that the policy had been cancelled 
previous to the fire (S. C. 245). 

Defendants had ample opportunity if they ques-
tioned the amount of loss to verify same by apprais-
ers as provided in the policy, line 86, but no question 
whatever was raised by the1n as to the correctness 
of the loss in the proof filed by the plaintiff. 

Plaintiff therefore submits that the loss was 
properly proven by the witness Stansbury and that 
the def end ant companies waived their right to ob-
ject to the amount fixed by the contractors and ap-
praisers, by reason of their failure to state this as 
one of their objections for refusing to pay the amount 
of the policy to Mrs. Levin. 

Further1nore the defendant companies did not 
follow the provisions of the policy (S. C. 279) as was 
their duty if they considered that the amount determ-
ine d as the loss was excessive and by failing to do 
so waived their right to object. 

The defendants cmnment in their brief (S. C. 45) 
tha t it is difficult to understand what the Court meant 
by the reference in its charge of $4,251.99, stating 
tha t the Court took the figures $4,251.99 from the 
pro of of loss and thereby, as far as he could, relieved 
the plaintiff from the necessity of n1aking forn1al 
pr oof. An examination of the testimony shows that 
this is not so. 

Th e plaintiff put J. \V. Brooks on the stand with 
the view of verifying the amount of the loss by him as 
one of the contractors who estimated the damage. 

In the colloquy which follows (S. C. 214) between 
counsel for the plaintiff and defendants, the defend-
an ts' counsel said: 

"We did not have a word in our evidence 
about the damage, extent of the loss." 
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and for this reason insisted th at lVIr. Brooks shoul d 
not be heard because there was nothing to rebut. 

Aft er further discussion plaintiff then ask ed 
leave to reopen her case and offer the testin1ony of 
Mr. Brooks. This th e tri al court did not deem nec es-
sary by reason of the fact that def endanls sole con-
tention as to the damage to the burned building was 
based on the testimony of plaintiff's witnesses, th at 
the loss was in th e neighborhood of cerlain perc en-
tages, &c. 

It is to be noted however, that plaintiff pro ved 
conclusivel y by one of her witnesses that the total 
loss in exact figures amount ed to $31,039.50 and the 
defendants proportionat e share of this loss on the 
total insurance in force was $4,251.99. 

We have already given the testimony of the 
witness Stansbury showing how the total loss was 
reached by appraisers and contractors. The witn ess, 
Stansbury, hims elf, was an expert in the matt er of 
appraise1nent from his long experience in estimati ng 
fire losses, and helped to make the appraisement in 
this loss. 

That there was $36,500.00 insurance in force on 
the property at the time of the fire is unquestion ed 
if it is assumed that the $5,000.00 policy issued by the 
defendants was in force as contended by the plaint iff. 
If this were so the sum of $4,251.99 is the proportio n-
ate share of the loss to be paid by defendants bas ed 
on the sound value of the building. 

If defendants did not believe that the sun1 of 
$31,039.50 was the correct amount of the loss or that 
the sum of $4,251.99 did not correctly represent th eir 
proportionate share of the loss, it would seem that 
the statement of the plaintiff and her two witnes ses 
would have been contradicted at the trial. Not one 
word was offered to disprove the testimony of the 
plaintiff's witn esses. 

That the loss did aggregate the sum claimed by 
the plaintiff was not contradicted and the jury was 

jus tified in finding that amount due plaintiff. 
It is true that def endants' witn ess, Davies, sought 

to question this state1nent of plaintiff as to the amount 
of loss, but not by any direct evidence, and counsel 
sta ted at the trial that the witness Davies's statement 
(S. C. 214) 

"Was a 1nere mathematical calculation, not 
predicated on any one set off acts ." 

This evidently must have been so as this witness, 
so fa r as the evidence disclosed, had never seen the 
burn ed building and consequently was in no position 
to testify as to the value or to the loss occasioned 
by the fire. 

The only sun1s before the Court were the $31,-
039.50 testified by plaintiff's witness as the amount of 
dam ages to the building and the sum of $4,251.99 tes-
tified by Stansbury to be the proportionate share of 
the defendant companies. 

Defendants infer from reading between the lines 
that Stansbury (Brief p. 51) engin eered some hit-or-
miss adjustment with the other insurers and came 
int o Court and tried to put through, and so far has 
put through, the same sort of practice. 

It seems idle to assume that the other insurance 
con1pani es after bejng represented by contractors 
and appraisers, would allow anyone to con1pel them 
to contribute a sum clearly in excess of their propor-
tiona te share of the damage. 

Plaintiff respectfully submits that there was a 
prope r basis for damages, that the amount of loss 
was legally proved and that the defendants are in-
debte d to the plaintiff in the sum of $4,251.99, the 
amou nt shown in the proof of loss. 

Plaintiff further submits that there were no other 
figures which the Court could submit to the jury as a 
basis for damages other than the amounts furnished 
by the testhnony of plaintiff's witnesses. 
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The charge of the Court on this point (S. C. 230) 
was proper and accurate. The question of dama ges 
was clearly left to the discretion of the jury and they 
were inforn1ed it was their right and duty to decide 
for themselves the disputed question accor1ing as 
the weight of the testim ,ony appeared to them. As 
stated in State vs. Hummer, decided by the Court of 
Errors and Appeals, 73 N. J. L. 714: 

"It is the right and duty of a judge to com-
ment upon the evidence, and in cases wh ere 
he thinks it required for the promotion of 
justice to give his views upon the weight of 
it, provided he leaves it to the jury to decide 
upon their own view of it." 

The entire charge inclusive of that quoted by the 
defendants under the abo ve Points shows that the 
Court avowedly stated only its recollection of the 
testimony to which it referred and such stateme nt 
even if not entirely accurate, was no ground for re-
versal so long as the right and duty of the jury to 
rely upon their own recollection and to decide for 
the1nselves all disputed questions of fact was also 
pointed out in the charge. 

Graff vs. Louis Sterns Sons, 135 At. 335. 

POINT IV. 

THERE WEJ::lE NO ERRORS BY THE COURT IN 
THE CHARGE TO THE JURY. 

Under the abstract of the case defendants argue 
at page 6 and 7 that the Court erred in charging the 
jury as follows: 

"On the other hand, you have the denial of 
40 the Levins that they were notified of the can-
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cellation of the Underwriters' policy." 

The defendants, however, do not set up this con-
ten tion under any point in their argument. 

In view of the fact, however, that they have com-
mented upon it in the abstract of the case plaintiff 
dce1ns it advisable to reply briefly to this contention 
as well as to the further contention of the defendants 
tha t the Court erred in the following part of the 10 
charge: 

"You must depend upon your own recollec-
tion of their evidence and your understanding 
of it." (S. C. 228). 

Plaintiff submits that an examination of the ex-
cerp ts of the testimony of the plaintiff and her hus-
ban d, quoted under Point 1 of this brief, are amply 
sufficient to show that the Levins denied receiving 20 
notification of the cancellation of defendants' policy. 

Plaintiff further wishes to again cite the case of 
Graff vs. Louis Sterns & Sons, 135 AU. 335. Even if 
this part of the charge were inaccurate, which was 
not the case, that does not constitute a ground for 
reversal so long as the right and duty of the jury to 
rely upon their own recollection of the testimony was 
pointed out in the charge by the Court. 30 

POINT VI. 

IMMEDIATE NOTICE OF THE LOSS WAS GIVEN 
THE DEFENDANTS AND DEFENDANTS, 

MOREOVER, BY THEIR ACTS, WAIVED 
IMMEDIATE NOTICE. 

The testimony shows that LeCompte was notified 
of the loss immediately after the fire and he testified 
he was present and saw the damaged property. As 40 



previously stated in this brief, LeCompte was held 
out by the defendant companies as their agent. The 
Court properly brought to the attention of the j ury 
the question as to whether or not there was a wa iver 
by the defendants or their duly authorized age nt. 

The verbal notice to LeCompte given immedi ate-
ly after the fire was given without any objectio n on 
his part as to the fact that the notice was no t in 
writing. · 

10 Furthermore, on December 27th , 1922, six days 
after the fire, the mortgag ee, Mrs. Altschuler , noti fied 
the company in writing of the loss. (S. C. 246). 

Plaintiff further submits that upon receipt of 
the proof of loss the defendant companies ackno wl-
edged same and disclai1ned liability on the specific 
ground that the policy had been cancelled (S. C. 245). 
The question as to whether or not the fact that the 
defendants only specified one particular reason for 
the denial of any liability, could be considered as a 

20 waiver, was also left to the jury for its determinat ion 
(S. C. 225). . 

As these wer e solely factual questions ther e was 
no error on the part of the Court in referr.ing these 

}<, t e determinati?& o~/J.'J)JZ·7g__; If~ 
~- ~ . ~f}{flkrs v 1. ~-:;j -%'fit -r,~-J- Otuaary'-<I J7 

NO ERROR WAS MADE BY THE COURT IN RE-
80 FUSING TO CHARGE REQUESTS NOS. 

EIGHT and TEN. 

The def endants all ege und er Points 7 and 8 that 
th e Court err ed in r efusing to charg e request No. 8 
(S. C. 235) which is as follows: 

"If th e plaintiff ins ert ed the all egation s as 
to the Pittsburg Und erwriters' polic y in the 
proof of loss, knowing th e policy to have been 

40 cancelled, for the purpos e of collecting insur-

ance money from the defendant, such action 
would be fraud and would render the policy 
void ." 

There was no a1linnative evidence offered that 
the plaintiff had inserted in her proof of loss any 
allegations for the purpose of collecting insurance 
mon ey from the defendants knowing the policy to 
have been cancelled. On the contrary the question of 
cancellation was bitterly contested. 

Moreover, this request was properly covered by 
the Court in its charge as was request No. 10 to which 
the defendants take exception for failure to charge 
in the exact words of counsel. Request No. 10 was 
as follows: (S . C. 236). 

"If the plaintiff failed in her proof of loss 
to disclose the fact that the encumbrance upon 
the property was a real estate mortgage which 
together with a chattel mortgage, secured the 
$15,000.00 mentioned in the proof of loss, in 
ord er to conceal the fact of the existance of the 
chattel 1nortgage and the existence of a greater 
1noral hazard, such concealment would avoid 
th e policy." 

Th e Court's charge covering the two requests 
above quoted is as follows (S. C. 226) : 

"It is insisted furth er that the plaintiff in 
her proof of loss swore falsely and fraudu-
lently, that she did not truly state the amount 
of insurance. It is claimed that she did not 
sta te truly the nature and amount of incum-
brances upon her property. This defense is 
availabl e only when it appears that th e assured 
knowingly and intentionally swore falsely or 
said or did that which is claimed to be fraud-
ul ent. Mere mist ake, an honest mistake in 

10 

20 

80 

40 



10 

20 

30 

40 

30 

stating facts in making out a proof of loss, 
would not be sufficient to sustain the def ense." 

Pla intiff submits that the above is a proper ex-
pression of the law upon the point cover ed. It was 
not necessary for the Court to charge the jury in the 
exact language requested by counsel. 

"The right to have the law stated in the 
language of counsel has been so often denied 
in our courts that citation of authority is un-
nec essary." Hammel vs. VanSickle, 128 Atl. 
Rep. 247. 

POINTS X. and XI. 

THE TRIAL COURT DID NOT ERR IN PER MITT-
ING QUESTIONS TO BE ANSWERED BY THE 

WITNESS STANSBURY. 

The defendants all ege that the Court err ed in 
permitting Alfred L. Stansbury to reply to the fol-
lowing question (S. C. 65): 

"Q. What did you ascertain the total in-
surance on the building to be?" 

As stated under Points 3, 5 and 9, Stansbu ry has 
had considerable experience as an adjuster and In-
surance expert. 

Plaintiff has commented on Mr. Stansbury's 
qualification previously in this brief and a rep etition 
on that point is not necessary. 

Def end ants also cite as ground of error th e fact 
that the Court permitted the following question to be 
answered: 

31 

"Q. Will you tell us in your opinion what 
the loss was by fire to this building, that .hap-
pened to the Clarendon Hotel the 21st of De-
cember, 1922? (S. C. 67-69). 

It is to be noted that the counsel for the defend-
ants did not cross examine Stansbury as to his quali-
fication when the first question above quoted was 
aske d. 

In the twenty-five or twenty-six years that Stans-
bury has been in the insurance, real estate and allied 
busi nesses his experience in adjusting fire losses and 
in estimating damages has been considerable, as his 
testi mony shows. 

Defendants had the opportunity, if th ey desired 
to rebut the testimony of plaintiff's witness, both to 
show that the insurance on the building was not 
$36,500.00 and to further show that the loss by fire 
to the building was not the amount stated by the 
witnes s Stansbury. This they did not choose to do. 

Plaintiff submits that the testimony of the wit-
ness Sta nsbury was proper and that he was qualified 
to tes tify as to the amount of loss and as to the 
amou nt of insurance as be ascertained same to be , 
partic ul arly so as to the insurance when the defend-
ant's own agent, LeCompte, told him immediately 
after the fire that he held $15,500.00 insurance in-
clude d in which was the Pittsburg Underwriters pol-
icy. The $15,500 insurance given to him by defend-
ants' agent together with other insuranc e that Stans-
bury knew was on the property, brought the total 
amoun t of $36,500.00, which was the amount he tes-
tified th at he had ascertained to be on the Clarendon. 

It is r esp ectfully sub1nitted that the judgment of 
the pla in tiff should be affirmed. 

DURAND, IVINS & CARTON, 
Attorn eys for Plaintiff-Respondent 

JAMES D. CARTON, 
Of Counsel. 
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