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. Complaint.
[Summons issued June 20, 1923.]

NEW JERSEY SUPREME COURT.

ANNA LEVIN,
Plaintiff,..

V8.

NATIONAL BEN FRANKLIN FIRE IN-
SURANCE Co. OF PITTSBURG; AL- | °Agction at
'LEMANNIA FIRE INSURANCE Co.; faw
SURANCE Co. OF PITTSBURG ; et als,
RepuBLIC FIRB INSURANCE Co.;
and the SUPERIOR FLRE INSUR-
ANCE CoMPANY, foreign Corpo-

rations,
Defendants.

MoxmouTH COUNTY: SS.

Plaintiff, Anna Levin, residing in the City of
Asbury Park, County of Monmouth and State 30
of New Jersey, says that:

1. On June 27, 1922 and also on December
21, 1922, plaintiff was the owner of a hotel known
as the Clarendon situate at No. 302 Fifth Ave-
nue, in the City of Asbury Park.

2. On June 27, 1922, the defendants, National
Ben Franklin Fire Insurance Co. of Pittsburgh,
Allemannia TFire Insurance Co., Republic Fire
Insurance Co., and the Superior Fire Insurance
Company, were and still are foreign corporations
duly incorporated and authorized to do business
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Complaint.

in the State of New Jersey, with power to in-
sure risks by fire.

3. On June 27, 1922 in cconsideration of the
sum of $83.50 to defendants paid, the defendants
jointly as Pittsburgh Underwriters, issued to
plaintiff a policy of insurance on said Clarendon
Hotel, insuring plaintiff against loss or damage
by fire to the amount of $5000.

4. On December 21, 1922, said Clarendon
Hotel was destroyed by fire.

5. PlaintifPs loss thereby under defendanits
policy was $5000.

6. On February 28, 1923, plaintiff furnished
defendants with proof of her loss and interest
in said property and otherwise duly performed
all the conditions of said policy on her part.

7. Defendants have not paid said loss or any
part thereof. Plaintiff demands $5,000.00 dam-
ages with interest from February 28, 1923, and
costs of msuit.

DURAND, IVINS & CARTON,
Attorneys of Plaintiff.

Amendment to Complaint.

NEW JERSEY SUPREME COURT.

ANNA LEVIN,
Plaintiff,
vst
Action at

NATIONAL BEN FRANKLIN FIRE IN- > M

ANCE Co. OF PITTSBURGH, et als.

Defendants.

Plaintiff. Anna Levin, by leave of the cour(?
first had and obtained, amends Paragraph d)
of her complaint, making said Paragraph rea

as follows:

6. On February 28, 1923, plaintiff fu.rnished
defendants with proof of her loss and interest
in said property and otherwise duly performed
all the conditions of said policy on ..her part,
except. the provision in the policy. th}(“h | rez.»ds,
«If fire occur, the assured shall give immediate
notice of any loss thereby in writing to .'th.e Com-
pany”, and the provision therein providing for
the -fu‘rnishing of defendants with a sworn state-
ment of loss wthin sixty days after the dﬂf—(‘? of
the fire. These provisions of the policy were waived

by the defendant.

i0
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Answer.

NEW JERSEY SUPREME COURT.

ANNA LEVIN,

Plaintiff,

vs.

10 NATIONAL BEN FRANKLIN FIRE IN-

SURANCE Co. OF PITTSBURGH ; AL-

LEMANNIA FIRE INSURANCE Co.;
RePUBLIC FIRE INSURANCE Co.;
and the SUPERIOR FLRE INSUR-
ANCE CoMPANY, foreign Corpo-
rations,

Action at
Law.

Defendants.

National Ben Franklin Fire Insurance Com-
pany of Pittsburgh, Allemania Fire Insurance
Company, Republic Fire Insurance Company
and Superior Fire Insurance Company, defend-
ants to this action, doing business as Pittsburgh
Underwriters, answering the complaint, say:

1, These defendants admit Paragraph One,
Two and Seven of the complainit.

2. Defendants deny Paragraphs Three, Four,
Five and Six.

SECOND DEFENSE:

The paper writing purporting to be a policy
of insurance, to which reference is made in the
Third Paragraph of the complaint as a policy
of insurance, was not in fact the contract of the
defendants, in that the person assuming to is-
sue the same in behalf of the defendants, was not
fthe authorized agent of defendants for the

-

J
Answer.

purpose of issuing such policy, nor was the
said agent authorized to issue any such policy.

THIRD DEFENSE:

The paper writing purporting to be a policy
of insurance, to which reference is made in the
Third Paragraph of the complaint as a policy of
insurance, was not a valid contract of insurance
between the plaintitf and the defendants in that
itt was supported by no consideration. No
premium was ever paid by plaintiff to defend-
ant.

FourTH DEFENSE:

The paper writing purporting to be a policy"
of insurance, referred to as aforesaid, contained
the provision :

“This policy shall be cancelled at any
company giving five days’ notice of such can-
company giving five days notice if such can-
cellation.”

On or about July 5, 1922, these defendants
cancelled and gave five davs notice of the can-
cellation of the said policy to plaintiff, and on or
abont July 10, 1922, the said cancellation be-
came effective.

FIrTH DEFENSE:

On or about July 10th. 1922, a. wvalid policy
of fire insurance was issued by the Ohio Farmers
Tnsurance Company, of Le Roy, Ohio, and ac-
cepted by plaintiff, in substitution for the paper
writing purporting to be the policy mentioned
in the complaint. Thereafter, the said policy of

the Ohio Farmers TInsurance Company was can- 40
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Answer.

celled and surrendered, and a policy was issued
by the Provident Washington Insurance Com-
pany, for which last mentioned policy a premium
was paid, and the said policy of the Provident
Wiashington Insurance Company was a valid,
subsisting policy at the time of the fire, and
the Provident Washington Insurance Company
contributed its proportion to the payment of the
loss.

SIXTH DBFENSE:

1. The paper writing purporting to be a policy
of insurance, referred to in the Third Paragraph
of complaint, contained a provision:

“If fire occur, the insured shall give im-
mediate notice of any loss thereby in writing
to the company.”

And further:

“No suit or action on this policy for the
recovery of any claim shall be sustainable
in any court of law or equity until after
full compliance by the insured with all the
foregoing requirements, nor unless com-

menced within twelve months next after the
fire.

2. The insured did not give immediate .notice
of loss in writing to the defendamts, but wholly
failed and neglected to comply with the require-
ments aforesaid.

SEVENTH DEFENSE:

1. The paper writing purporting to be a policy
of insurance, mentioned in the Third Paragraph
of the complaint, contained a further provision

40 as follows:

T
Answer.

“This entire policy shall be void * * * in case
of any fraud or false swearing by the in-
sured touching any matter relating to this
insurance or the subject thereof, whether be-
fore or after a loss.”

2. In the proof of loss prepared by the plain-
tiff and verified by her on the 28th day of Febru-
ary, 1923, the plaintiff swore falsely and fraudu-
lently in that she did not truly state the amount
of insurance upon the property at the time of
loss.

E1GHTH DEFENSE:

1. The paper writing purporting to be a policy
of insurance and referred to in Paragraph Three
of the complaint, contained a provision:

“If fire occur, the insured * * * within
sixty days after the fire, unless such time
is extended in writing by this company,
shall render a statement to this company
signed and sworn to by said insured, stat-
ing the knowledge and belief of the insured
as to the.time and origin of the fire, the in-
terest of the insured and of all others in the
property. the cash valne of each item there-

of and the amount of loss thereon. all en-

emmhrances  therean. all other insurance,

whether valid ar not. coverine anv of said
property.” amd other nrovisions.

2. No such statement of loss was furnished by
the infured to the dafendants within sixtv davs
after the fire. nar waq anrh Hme extended in
writine hv the Lomnpany.

NINTH DrrpNsE: .




8
Answer.

1.. The paper writing purporting to be a policy
of insurance, mentioned in the Third Paragraph
of the complaint contained the provision men-
tioned and set forth in Paragraph 1 of the Eighth
Defense.

2, In the statement of proof of loss sworn to
by the plaintiff after the expiration of sixty
days, the plaintiff did not state truly the nature
and amount of encumbrances at the time of the
fire, and did not state truly all other insurance,
whether valid or not, covering the said property.

3. The paper writing aforesaid contained this
further provision:

“No suit or action on this policy for the re-
covery of any claim shall be sustainable in
any court of law or equity until after full
compliance by the insured with all the fore-
going requirements.”

4. The plaintiff failed to comply with the re-
quirements as mentioned in the Second Paragraph
of this defense.

ConpICT & CoNbpICT,
Attorneys for Defendants.

Reply.

NEW JERSEY SUPREME COURT.

ANNA LEVIN,
Plaintiff,
V8.

NATIONAL BEN FRANKLIN FIRE IN-
SURANCE Co. OF PITTSBURGH ; AL-
RepuBLIC FIRE INSURANCE Co.;
LEMANNIA FIRE INSURANCE Co.;
and the SUPERIOR FIRE INSUR-
ANCE ComprANYy, foreign Corpo-
rations,

Action at
Law.

Defendants.

Plaintiff denies each and every allegation in
the Answer and Amended Amswer.

DURAND, IVINS & CARTON,
Attorneys for Plaintiff.
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Postea.
(Filed July 6, 1926.)
NEW JERSEY SUPREME COURT.

ANNA LEVIN,
Plaintiff,

v8.
Action at

NATIONAL BEN FRANKLIN FIRE IN- T

SURANCE (0. OF PITTSBURGH ; AL-
LEMANNIA FIRE INSURANCE Co.;
RepUBLIC FIRE INSURANCE Co.;
and the SuPERIOR FIRE INSUR
ANCE CompraNy, foreign Corpo
~ 20 rations,

Defendants.

This case was tried before Judge Frank B.

Jess, with a jury at the Monmouth Circuit on

June 30, 1926. The jury rendered a general

verdict against the defendants and in favor of

the plaintiff for Four Thousand, Two Hundred

80 and Fifty-one Dollars and Ninetymine cents
($4,251.99).

FrRANK B. JESS,
Judge.

b i ¢
Judgment.
Entered July 6, 1926.
NEW JERSEY SUPREME COURT.

ANNA LEVIN,
Plaintiff,

vs.

NATIONAL BEN FRANKLIN FIRE IN-
SURANCE Co. OF PITTSBURGH ; AL-
LEMANNIA FIRE INSURANCE Co.;
RrpUBLIC FIRE INSURANCE Co.;
and the SUPERIOR FIRE INSUR-
ANCE CoMPANY, foreign (Corpo-
rations,

Law.
On Postea.
Action at

Defendants.

$4251.99

68.50
$4320.49

R. to S. C.

It is ordered that judgment be and hereby is
entered in favor of plaintiff and against the de-
fendants for the sum of four thousand, two

30

hundred fifty-one dollars and ninetymine cents,

besides costs to be taxed nisi.
Entered July 6, 1926.

On motion of
DURAND, IVINS & CARTON.,
Attorneys.




Rule to Show Cause.
Filed July 21st, 1926.
NEW JERSEY SUPREME COURT.

ANNA LEVIN,
PlaintifY,
g Action at
NATIONAL BEN FRANKLIN FIRB IN- Law.
ANCE Co. oF PITTSBURGH, et als.

Defendants.

Application having been made to me within
six days after the rendering of the verdict in
this cause, now on motion of Richard Boardman,
of counsel with the defendant,

It 18 OrpERED that the plaintiff show cause
before the Supreme Court, at the next term, why
the verdict in this cause should not be set aside
and a new trial granted; and

IT 1s FURTHER ORDERED that all exceptions and
objections noted for defendants as grounds of

appeal be, and the same are reserved.
FRANK B. JEsSS,

Judge.

Rule entered July 21, 1926.

On motion of
Conpicr & ConbpiIcrT,
Attorneys.

13

Reasons.
(Filed July 22, 1926.)
NEW JERSEY SUPREME COURT.

ANNA LEVIN,
Plaintiff. | Action at
vs. Law.
NATIONAL BEN FRANKLIN Firp IN- On Raule
SURANCE Co. oF PITTSBURG; etals, [ To Show

Defendants. S

Defendants NATIONALL BEN FRANKLIN FIRE IN-
SURANCE (0. OF PITTSBURGH, ALLEMANNIA FIRE
InsuraNCE Co., ReruBLic FIRe INsUraNceE Co.,
and the SUPERIOR FIRE INSURANCE COMPANY,
doing business as PITTSBURGH UNDERWRITERS, set
down the following reasons why the verdict ren-
dered against them in the above stated cause
should be set aside and a new trial granted:

1. The verdict is contrary to the evidence.

2. The verdict is contrary to the weight of the
evidence.

3. The verdict is contrary to the charge of
the court.

4. The verdict is contrary to law.
5. The verdict is excessive.

6. The verdict is in divers respects erroneous
illegal and should be set aside.

Conpicr & ConbpicT,
Attorneys for Defendants.

20

40




14

Testimony.

NEW JERSEY SUPREME COURT.

ANNA LEvVIN,
Plaintiff,
3 e \ Action at
NATIONAL BEN FRANKLIN FIRE IN-

10 L'H.W.
SURANCE Co. oF PITTSBURG : et als.

Defendants. ;

Freehold, N. J., June 24, 1926.
APPEARANCES:
For Plaintiff, Messrs. DURAND, TvINS & CARTON,
20 For Defendant Messrs. ConpicT & CONDICT.

MR. CArTON: In order to save time, your
Honor, T assume it will be admitted that
this policy was issued by Mr. Le Compte.

MR. BOARDMAN: Yes.

MR. CaArTON: T offer it and ask that it be
marked.

(Paper marked Exhibit P-1.)
80 ERNEST LE CoMPTE, sworn for plaintiff.

DmrEcT EXAMINATION BY MR. CARTON:

Q. Where do you live, Mr. Le Compte? A.
Lakewood.

Q. What is your Musiness? A. Real estate
and insurance.

Q. How long have vou been in business there?
A. Abont twenty-six years.

Q. Tn the insurance business during that whole

40 period? A. Yes, sir.

15
Ernest E. Le Compte—Direct,

Q. Where do you do business generally? A.
In Lakewood.

Q. Anywhere else? A. Yes, sir.

Q. Where? What territory do you cover? A.
Well, Lakewood and vicinity, and we do write
over on the seashore and places like that.

Q. You write on the seashore, do you, or places
like that? A. Yes.

Q. Such places as Asbury Park? A. Yes, sir.

Q. I show you Exhibit P-1, purporting to be
a policy of insurance. Was this policy issued
by you? A. Yes, sir.

Q. On behalf of whom? A. Anna Levin.

Q. Anna Levin did not issue the policy, did
she? A. You said on behalf of whom.

Q. Well, what policy is it? A. Oh, you mean
—the Pittsburg Underwriters Insurance 'Company.

Q. And who was the Pittsburg Underwriters?
A. A company I had in my office.

Q. Well, is that the style under which certain
companies do business or is it a corporation
known as the Pittsburg Underwriters? A.
Kown as the Pittsburg Underwriters to me.
That is all I—

Q. And do you know the individual under-
writers in the Pittsburg, doing business under the
Pittsburg?

MR. BOARDMAN: I guess the policy shows
on its face, doesn’t it?
MR. CARTON: I guess it does show.

Q. Well, just read the policy. I suppose you
have so many of those, Mr. Le Compte, you may
have forgotten this particular instance.

THE CoURT: Just read the title of the
policy.
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Ernest E. Le Compte—Direct.

A. Allemannia Fire Insurance Company, the
National Ben Franklin Fire Insurance, of Pitts-
burgh, Republic Fire Insurance Company of
Pittsburgh, the ‘Superior Fire Insurance Com-
pany of Pittsburgh.

Q. Now having gone over them, for whom did
you issue this policy? A. For the Pittsburgh
Underwriters. My accounts and everything were
the Pittsburgh Underwriters.

Q. Well, that is the way and style under which
those four companies do business, isn’t it? A. I
suppose So.

Q. Don’t you know? A. Well, all T had was
Pittsburgh Underwriters.

TaE CourT: Well, that is conceded, Mr.
Carton.

Q. How long have you represented the de-
fendant company or companies? A. I don’t real-
ly know exactly: several years.

Q. In what capacity did you represent them?
A. As an agent.

Q. At Lakewood? Is your headquarters at
Lakewood? A. Yes, I did. I don’t represent
them now.

Q. You mean since this fire? A. Yes.

Q. This policy is for how much and what does
it cover?

MR. BoArRDMAN: It speaks for itself, doesn’t

it?
Q. $5,000, covering the Clarendon Hotel, As-
bury Park, isn’t it? A. Yes, on fifth Avenue, As-

bury.
Q. Did you have any other policies on this

40 hotel at the time of the loss? A. Yes, sir.

17

Ernest E. Le Compte—Direct,

Q. Issued from your Lakewood office? A. Yes,
sir.

Q. How long have you known Mrs. Levin? A.
How long?

Q. Yes. A. I have known her since they
came to Lakewood, I don’t remember just how
many years it is.

Q. Is it a number of years? A. Yes, sir.

Q. How long have you done business with her?
A. Well, the first business I did, I think T sold
them the Clarendon Hotel in Lakewood.

Q. Do you know whether there was a loss under
this policy or not—or rather, do you know
whether there wais a fire at the Clarendon Hotel
in Asbury Park? A. Yes, sir.

Q. Do you recall about when that was? A. It
was in December, 1922.

Q. How did you know of the fire? A. Why, I
think Mr. Levin told me about it.

Q. Who? A. Mr. Levin told me about it first.

Q. And in relation to the fire, how soon there-
after did he tell you? A. Why, it was right at
the time of the fire, right afterwards.

Q. Did you visit the scene of the fire? A.
Yes, sir.

Q. Was there a loss? A. Yes, sir.

Q. Did you have any adjustments made to
ascertain the extent of the loss?

(Objected to.)

MR. CArRTON: I will make that appraise-
ment.

MR. BOARDMAN: Objected to. That doesn’t
show in what capacity he is inquiring or
asking what he did. He, an insurance agent,
surely is not an agent of the company to do
anything about adjusting or making appraise-
ments or anything of that sort.
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Ernest E. Le Compte—Direct,

TaHE Court: I think he may show the
fact; whether it has any legal effect is a
question, so far as the company is con-
cerned.

Q. The question should read, Mr. Le Compte,
10 did you have an appraisement made to ascertain
the extent of the loss. A. Did I?
Q. Yes. A. No, sir.
Q. Did you participate in any appraisement
that was made by any one else?

MR. BoARDMAN: T object to that. I don’t
see how that is material.

Tar Court: Well, is there any disputed
question of fact here as to the loss or as to
the extent of the loss?

MR. BOARDMAN: No. There might be as
to the extent of the loss.

MR. CaArTON: I took it from your open-
ing that there was not.

MR. BOARDMAN : There might be as to the
extent of the loss.

MR. CArRTON: I don’t want to waste time
if it is not in issue. T just thought T would

cover it briefly.
30

Q. You are an insurance man and have seen
buildings burned down. Was this building half
burned or was it totally burned or what was it?

MR. BoOARDMAN: I object. An insurance
man is not an expert.

Mz. CARTON: T am not asking him as an
expert, as a mere casual observer, whether
it was a total loss or half burned down or
what.

THE Court: He may say what the con-
dition was as it appeared to him.

19
Ernest H. Le Compte—Direct.

Q. How did it appear to you? A. I should
imagine' about half.

Q. You saw the building? A. Yes, sir.

Q. How soon after the fire? A. Real soon
afterwards.

Q. The next day, didn’t you? A. I wouldn’t
Say sure mow. It has been four years ago mear-
ly.

Q. Do you know the total amount of insur-
ance covering on the building? A. No, sir.

Q. Do you know the total amount that you
carried? A. I think that I had about $10,500.

Q. Do you recall what the ascertainment was
as to the extent of the damage to this property?

(Objected to.)

MR. CARTON: I only ask if he knows.
MR. BoArpMAN: All right.

A. No, sir.

Q. Did your other companies outside of the
Pittsburgh contribute to the loss? A. Yes, sir.

Q. Do you know in what proportion they con-
tributed to the amount of their policies? A.
Oh, T didn’t have very much to do with it. I
think the Milan Ross Agency did all the settling.
I have really forgotten just what they did do,
but nearly the full amount if I remember right.

Q. Who did the Milan Ross people represent?
A. Well, they had policies on it the same as I
did.

Q. Did you have any association with the
Milan Ross people in regard to this loss? A.
Why, I think T was in their office once and
talked to them about it.

Q. T show yvou what purports to be a list of

40




20
Ernest ‘H. Le Compte—Direct, Cross.

the policies on that property at thé time of the
fire and ask you to look at it for the purpose of
refreshing your memory, and ask you then if you
can tell us the total amount of insurance and
the amounts they contributed in proportion, the
different companies. A. I can only tell from
this. T can’t tell from my own memory.

Q. Well, T mean look at. it and see if that com-
ports with your recollection. A. Well, I say I
wouldn’t be sure because I had very little to do
with the settling of that loss.

CroSS EXAMINATION By MR. BOARDMAN :

Q. Mr. Le Compte, what is your understanding
of the territory for which you were the authorized
agent to write policies for the Pittsburgh Under-
writers?

MR. CarTON: I object.

MR. BoarpMAN: Tt is direet cross-exam-
ination.

THE COURT: Yes.

MRr. CARrRTON: No, the question was as to
his understanding of the extent: and my
objection is that he appears by the  policy,
Exhibit P-1, to be an agent, and there is
no limitation of his authority or restriction
of his agency, and he is therefore assumed
to be a general agent.

Tre COURT: May T see the policy? - (Ex-
amines the policy.) T sustain the objec-
tion.

(Objection noted for defendants as ground
of appeal.)

Q. In what territory did you habitally write
policies for the Pittsburgh Underwriters? A. [

21
Ernest E. Le Compte—CQross.

wrote them in Lakewood and vicinity.

Q. And you have your certificate of authority?
A. Not with me.

Q. Have you it? A. I think so.

Q. What was the neighborhood that was desig-
nated in that?

MR. CARTON: I object. The certificate is
the best evidence of what it contains.

Tue CoURT: Yes.

MR. BoARDMAN: I think on cross-examina-
tion, your Honor, I ought to have some
liberty.

THE CourT: Well, it appears now that it
is a certificate of authority and therefore
that would be the best evidence and mot his
recollection.

MR. BoARDMAN: Yes, but on cross-examina-
tion I don’t think I am limited to the best
evidence,

THE CouRT: Well, T sustain the objection.

(Objection moted for defendants as ground
of appeal.) :

Q. Were you authorized to write policies in
Asbury Park for the Pittsburgh Underwriters?

(Objected to. Objection sustained. Ob-
jection noted for defendant as ground of
appeal.)

Q. Did you ever write any other policies in
Asbury Park which were cancelled for the Pitts-
burgh Underwriters?

Mz. CarTON: Objected to as immaterial.
Objection sustained.

(Objection noted for defendants as ground 490
of appeal.)




22
Ernest E. Le Compte—Cross.

Q. From other companies did you have authori-
ity to write in Asbury Park?
' Mg. CArRTON: Now, if your Honor please,
I object to that. What difference can that
make? 4

(Objection sustained.)

Q. Mr Le Compte, how long do you think
years you have known Mr. and Mrs. Levin? A.
Well, T would only be guessing at it. At least
twelve or fifteen years.

Q. When did you sell them the Clarendon
Hotel in Lakewood? A. It must have been all
of that time, around twelve or fifteen years ago.

Q. And there are two Clarendon Hotels, one
in Lakewood that they own, and one the Claren-
don Hotel in Asbury Park where the fire was?
A. Yes.

Q. And you did their insurance on the Lake-
wood Hotel for them? A. Yes, sir.

Q. And you did what you could write on the
Asbury Park? A. Yes, sir.

Q. You have other property that you write for
them? A. No, that is about all, the Clarendon
in Lakewood and the Clarendon in Asbury Park.

Q. Do you know whether you wrote all of
Mr. Levin’s policies or not? A. In Lakewood?

Q. Yes. A. I think so.

Q. And did you write all those in Asbury Park
as far as you were able? A. No, sir.

Q. As far as you were able? A. I wrote as
much as I could, yes.

Q. Do vou recall how you came to write this
policy in the Pittsburgh Underwriters, who or-
dered it and how it was— A. Most of the
policies were ordered by Mr. Levin.

Q. Did you see Mr. Levin frequently at that
time? A. Yes, sir.

23
Ernest H. Le Compte—Cross.

Q. How frequently? A. Well just at this time
he was in Asbury Park, but he came over to
Lakewood most every day or two and I seen him
most every day or two just at that particular
time.

Q. Did he make his headquarters in your
office? A. When he would come to Lakewood
he would generally come in.

Q. Now what were the other policies that you
had, the $10,500 that you had at the time of the
loss? A. If you will let me see one of those
schedules T could tell you, I think.

(Paper shown witness by Mr. Carton. )

A. T had New Jersey, $1,500 ; Excelsior, $4,000;
Stuyvesant, $5,000. :

Q. That is all that is mentioned in that list?
A. T think that is all T had.

Q. What about the Ohio Farmers? A. That
was cancelled.

Q. Will you tell us the circumstances under
which that was cancelled?

(Objected to as mot cross-examination. be-
. ing part of the defense.)

TaE CoURT: You may make him your
witness for that purpose if you wish to, about
the cancellation.

MR. BOARDMAN: He was asked, your Hon-
or, whether there were other .companies
represented by him that had losses, Now he
has testified there was something said about
the Ohio Farmers. It seems to me that if
the Ohio Farmers was one of his companies
I might inquire even on cross-examination
as to that. T want to ask him about the
Home, if he represented the Home, what
other companies that he had. He had an
office, he was doing Mr. Levin’s business.
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THE Courr: Well, the question asked up-
on direct as to losses, of course, would mot
include any inquiry as to a company that
had not a loss, where according to the open-
ing there was a cancellation of the policy,
and I don’t think that is cross-examination.
I don’t think it is within the scope of the

Ernest E. Le Compte—Cross.

matter of defense. The claim is made that
the policy was cancelled. Either now or
later I think any further inquiry upon the
matter of cancellation or the claimed can-
cellation should be with the understanding
that Mr. Le Compte is the defendants’ wit-
ness.

direct examination. Q. Do you know- whether you had any other

companies with policies unreturned in the hands
of the Levins’ that you had written on this prop-
erty on which no proof was made or which did
not contribute to the loss?

Q. What was the situation in reference to
the Pittsburgh Underwriters policy at the time
of the fire?

MR. CArTON: He is your witness now. : ! : . s
g e Mz. CArTON: That is objected to a$ being
MR. BoArpMAN: No, it is asked as cross- , : ; : ,
e immaterial. 1 can’t see what bearing that
examination. , e e
; has on this policy.
THE COURT: You may answer that. x 0 . :
THE CoURT: Let me hear the question.
(Question repeated.)
Tue Courr: How is that material to this
issue? I think I sustain the objection.

A. At the time of the fire?
Q. Yes.

MRr. CarTON: I do want to state this, your
Honor: that if this is affirmative defense I Q. Did
object to it as not being proper cross-examina- Mr.
tion.

you have other policies written for
Levin that were cancelled?

MR. CarroN: That is objected to. What
possible bearing can it have?
THE Courr: I don’t see.

(Objection overruled.)

30 A. Why, the policy was cancelled, the way I
understood.
Q. When was it cancelled? A. Why, it was
cancelled July 3rd. _
Q. When you got that telegram what did you

MR. BOARDMAN : This is cross-examination,
your Honor, and this subject was opened up,
whether he had other policies on the prop-
erty. It sesems to me his relationship with
5 Mr. Levin and the companies was opened

? up. He was asked whether he had other in-

THE Court: I think that undoubtedly any Surance on it. It seems it is all within the
further inquiry as to the cancellation of cross-examination. It might become material
that policy would have to be given by this in another phase of the case, whether it

witness as your witness, because that is a would be a defense: it might affect their
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case if there were other policies that he did
not put into this, presumably this proof. It
might affect his affirmative case, because it
is up to the plaintiff to show affirmatively
his case, and it is a subject that has been
opened by direct examination and it is
strictly cross-examination and it may be
material.

Tae Courr: Well, T suppose if he were
asked if he had other policies, the question
of whether those policies were in force at
the time of the fire would be cross-examina-
tion.

MR. BOABDMAN: Yes.

THE 'CoURT: And on that theory T will
allow the question.

(Question repeated.) Do you know whether
vou had anv other companies with policies un-
returned in the hands of the Levins that you had
written on this property on which no proof was
made, which did not contribute to the loss? A.
Yes, sir.

Q. What were they?

MRr. CArTON: Now, if your Honor please,
that does mot conform to your Honor’s sug-
gestion. Your Honor’s suggestion was what
policies were in force at the time of the
fire and what policies were cancelled. In-
ferentially that might be the same result,
but in effect it is different. My point is
yvour Honor, it can make no difference what
other policies were cancelled. Every one
has policies cancelled on demand, and any-
thing that does mot go to the actual in-
surance in force at that time is unimport-
ant.
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THE CourT: The question is whether any
policies which on direct examination he said
were in force—or he did not say they were
in force: he said there were certain policies
—now I say that counsel should be per-
mitted to show that any of those policies
which the witness mentioned were, as a mat-
ter of fact, not in force. That is my rul-
ing.

MRr. BOARDMAN: The scope of my inquiry,
your Homor, is to ascertain if there were
other policies written by Mr. Le Compte
on the property in Mr. Levin’s possession
which he did not return and did not con-
tribute. If you will recall, one of the things
that they must show to recover is the amount
of insurance, whether valid or not, and that
is raised in the pleading. It is one of those
condifions precedent which the plaintiff in
this case is charged to prove by our answer;
and in that point this may become—it is

within the scope of cross-examination. in the
first place, and it may become material in
view of that state of the pleadings.

Tae Courr: T will allow you to proceed.

2. What other policies, if any, had you writ-

on this property that had been cancelled?

MR. CARrTON : Now. if your Honor please, I

don’t want to take up time in this. T sub-
mit

The wit

that that is improper cross-examination.
ness has referred to policies that were
in force and he was interrogated about that
on the list that he has in his hand. Now
it makes no difference how many other poli-
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cies may have been issued or may not have
been issued if they were cancelled. The
question is what insurance was in force.

Tae Courr: He has testified thalt there
were certain policies at the time of the
fire., He has referred to that list, as I
understand it.

MRr. CArTON: Yes.

THE CoUurT: Now the question is whether
anv policies on f‘that list to which he has
referred were cancelled at the time of the
fire. T am limiting the inquiry to that scope.

MR. CARTON : That is, yes, but I don’t think
the question is so narrow that it can be
limited to that scope.

Tae Courr: Well. it should be. Tt should
be confined to the policies in that list named
on direct examination, whether any of those
policies had been cancelled at the time of the
loss.

MRr. CAarTON: I have no objection to that.

MRr. BoArDMAN: T am not interested, vour
Honor, to press that question. I assume
that they had not been. 1 would like to
have a ruling on my question in view of the
matter that T have opened to your Honor.

(Question repeated as follows:)

Q. What other policies, if any, had you writ-
ten on this property that had been cancelled?

THE CourT: Now there is an objection to
that question the objection sustained and an
exception is allowed.

MRr. BoArRDMAN: I pray an exception on
the ground stated, that it is proper cross-ex-
amination and also within the scope of the
pleadings raising the matter.
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Q. What is the paper you have in your hand
from which you have read the list of these
companies? A. Proof of loss.

Q. Does the Ohio Farmers appear in that
proof of loss? A. No, sir.

Q. Where was the Ohio Farmers policy that
you wrote at the time of the loss, at the time of

the fire?

(Objected to. Objection overruled.)

A. I don’t kmow.

Q. Had it been returned to yvou? A. I don’t
think so.

Q. What was the last you did with it? A.
Th last T did with it T gave it to Mr. Levin.

Q. And did you try to get that back from
Levin after you got mnotice of cancellation?

MR. CArRTON: Objected to as immaterial.
Here is a policy that does not appear in the
loss, did mot contribute, and what possible
effect can it have what happened to that
policy?

Tare Courr: It appears in the pleadings
that there was a policy in the Ohio Company.
issued by that companv and accepted bﬁ' the
plaintiff in wubstitution for the policy now
in suit.

MR. CARTON : Yes, if vour Honor please, and
that is one of the defenses offered in this
suit and this witness, my friend has very
cleverly kept this man under m-o'.\'s:-oxnnlin:.t-
tion: and now T object for the further reason
thalt this is not cross-examination and that it

I8 taking up one of his separate matters of
defense, and that his defense can be proved
only affirmatively.
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Tae CoUurT: You object to it on the ground
that it is not cross-examination and I sustain
the objection.

(Objection noted for defendants as ground
of appeal.)

MgRr. CartoN: If your Honor please, I was
not quite able to follow Mr. Boardman. 1
thought when he had the witness answer that
the policy was cancelled, as I understood, that
he was then his witness. I found out that he
not. I think that answer should be stricken
out as being improper cross-examination of
this witness as my witness. 1 think that is
a matter of defense.

THE CoURT: No, I will let it stand, Mr.
Clarton.

BY THE COURT:

Q. May I ask you one question? Where did you
get this policy before it was filled in? A. From
the company,

RE-DIRECT EXAMINATION BY MR. CARTON :

Q. Who printed, or caused to be printed, on
this policy, P-1, these words and letters “L. E. Le
Compte, Agent, Insuurance, Lakewood, N. J.”?
A. That is the way the policy came to me.

Q. Came to you from where? A. The com-
pany.

Q. What company? A. Pittsburgh Underwrit-
ers.

Q. Where is its main office or headquarters? A.
Pittsburgh.

Q. After you wrote this policy, did you report
it to the company? A. Yes, sir.

Q. What do you mean by your answer “The

Ernest E. Le Compte—Re-Direct.

policy was cancelled, the way I understood”? A.
[ got notice from the company to cancel the policy
and I immediately wrote the policy over with
another company and I went to see Mr. Levin
and gave him the new policy and asked him for
the old policy in the Pittsburgh Underwriteers.

Q. You got notice from these defendant compa-
nies to cancel this policy, did you? A. From the
Pittsburgh Underwriters, yes, sir. After I-had
notified them of the writing immediately I sent
them a daily report.

Q. You remember the date that was too, don’t
you? A. It was in, I think, just about Christ-
mas in 1922.

Q. Yes, December 21, 1922. Did you give to
Mrs. Levin the day after the fire a list of the
insurance in force through your office covering
her Clarendon Hotel in Asbury Park? A. I don’t
know whether I did or mnot. I think the clerk
in the office sent a list over.

Q. And that list included the Pittsburgh Un-
derwriters policy the one sued on, didn’t it? A.
I don’t know.

Q. Don’t you know about that? A. No, I
don’t remember the list. The clerk in the office
sent it over.

Q. Who requested the clerk in ithe office to
send the list over? A. I am not sure now who
it was.

Q. To whom was the list sent? A. T am not
sure about that; either Mr. Stansbury or some
representative.

Q. How do you know that some one requested
a list of the insurance? A. Well, T remember it
faintly.
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Q. What is that? A. I remember that there
was a list asked for and sent over.

Q. But you don’t remember who requested
it? A. I don’t remember.

Q. You say Mr. Stansbury? A. Yes.

Q. In connection with the adjustment of the
Clarendon losses right after the fire, didn’t you?
A. T think I did.

Q. And you gave him the list of the policies
in force, written through your office at that time,
did you not?

MR. BoArpDMAN: I object to it as imma-
terial, anything that passed between these
these men in December or January 1922 or
1923, and Mr. Stanbury.

Tag Courr: Well, as I recall it, one ground
of defense is that there was a misstatement
of the existing insurance upon the property
at the time of the loss.

MR. BoARDMAN: Yes.

TaE CourT: Well, that raises the question
of fraud and I think he is permitted to show
how she may have gotten the information
upon which she based her report. Yes, I
overrule the objection.

(Objection noted for defendants as ground
of appeal.)

A. I don’t remember giving Mr. Stansbury any
list.

Q. Didn’t you meet Mr. Stansbury at the
Milan Ross office the day after the fire and didn’t
you take up with him at that time the extent

40 of his coverage and your coverage?

(Objected to as leading. Objection sus-
tained.)
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MR. CaArTON: I withdraw it.

Q. You did see Mr. Stansbury the day after
the fire, did you not? A. I saw Mr. Stansbury
soon after the fire. 1 couldn’t say it was the day
after. :

Q. Well, soon after, and what did you see him
for?

(Objected. to.)

THE CourT: Who is Mr. Stansbury? How
does he come into it?

Q. Who is Mr. Stansbury? A. He works in
the Milan Ross insurance office.

Q. What is his position there, do you know?
A. He has charge of the insurance department.

Q. And has had for a number of years, has he
not? A. He has as long as I have known him.

Q. Did you understand that the Ross office
in Asbury Park did insure some of this property
too? A. Yes, sir.

Q. And you had insurance on it? A. Yes, sir.

Q. Now, what did you see Mr. Stansbury for?

(Objected to. Objection sustained.)

Q. Did you give Mr. Stansbury a list of the
insurance that you had written and then in force

on the Carendon Hotel at the time vou ecalled
upon him?

(Objected to.)

5 \ N~ TIITS . -4

Tare CoURT: Are you going to connect
up Mr. Stansbury and Mrs. Levin in anv
way? '

MRr. CARTON: Mr. Stansbury adjusted this
loss, your Homnor, with Mr. Le Compte
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TaE CoUrRT: Mv idea is that this is ma- Mg. CArTON: If we can show that he made

/ ) . AYL Y o D AL
terial. based on the answer that there was a statements to Mr. Stansbury— and I am lay-

C d B ¥ . . - .
misstz’ltement as to the amount of existing ing the foundation now—that it is incon-
7 » ! U - : 5 . S
insurance, and 1 have assumed that the pur- sistent with his statement now that this
? l » 3 y r ey NN OO ) 3 O 59 foe i
pose of this was to show that whatever Mrs. ]ml?t"\ was cancelled, 1r“ has the (,:1f(<1. of
Levin said was based upon information that taking away whatever effect that statement
C N » . .
she oot either directly or indirectly from would have against him with other evidence.
b / 5 b oJ m 4 | YT « . > QO 1 SO0 Q v 1f
this agent. 1 don’t see that it would make l.m, (m) Bl oEniTse, i N(m‘\,t” ' 11
sty differonce what b sald: O CRtE - Stans their proof was made on the part of the wit-
& e 2 4 £ j A " e = : 2 :

2 . : ness by showing that it was cancelled, that
bury unless you are going to show ; ;

Mr. CARTON: The purpose of the inquiry is perhaps a conclusion to be drawn from the
: : £ ' ; ; facts.
is to offset his statement that the policy was ; ' :
cancelled. as I understand: oh. well. that is MRr. CArTON: I may be attaching too much
alll y » 4 ’ ’ Ay &= . b .y # Gt ; B i
purely a mafter of law, T suppose, whether importance tr.) it, your Honor. Of course,
i [;Ol'cy i el o Rk [ know that is not the way to prove cancel-
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Y lation of a policy.

MR. BoArRDMAN: That is a matter of re- e : I $uels _ {
Bt e b 'me Courr: 1 will say this, Mr. Carton,
outtal, your ) : .

MR,(:\RT()N' That is the difficulty. That now, in order that there may be no misap-
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is the reason this question has gone in. Here prehension in the minds of counsel; that, on
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is an antagonistic witness and I have got to the testimony as it stands now, I would not
» < LA N v < q . o e
PI‘a(0t'icall(Vh(‘ross examine my own witness feel that T was justified, as a matter of law,
* = A A - . .
THE C(;TTRT' T B! Abe %al'ton I in holding that the policy had been cancel-
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. ; led.
you see by this witness you have proved the

policy? Now it seems to me it is proper to MR. CARTON: 1

show on cross-examination that there was

not any such policy and that is the effect of

his testimony, that the policy was cancelled. Q. Now, you testified in your re-direct examina-

On that theory, I think it is admissible. tion that you reported writing this policy to the
MR. CARTON: Then, if that is true, I can’t home office? A. Yes, sir,

wait for rebuttal because that would be Q. What reply did youn get from the home office?

ground upon which to predicate a nonsuit A. I got a telegram to concel it.

and there wouldn’t be any rebuttal; there Tae Courr: I wish to make it clear

wouldn’t be any defense. that testimony along this line with reference
TaE COURT: No, it is all right to rebut to the cancellation is testimony for the de-

it, but I don’t see how you can rebut it fense. i

by statements which are made by Mr. Stans-

bury.

have no further questions.

RE-CROSS EXAMINTION BY MR. BOARDMAN :
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Q. And you rewrote the loss in the Ohio Far-
mers and delivered the Ohio Farmers to Mr.
Levin? That has been testified to already. I
am just laying the beginning of my question.
Did you ever get the Ohio Farmers policy back
from Mr. Levin?

Mr. CArTON: That is objected to. I did-
n’t ask this witness a question about the 9hio
Farmers and the Ohio Farmers appears as
one of the affimative defenses in {his suit;
but it could make no difference to this suit
whether he issued a policy or whether he got
it back or not. I object te the question.

THE CoruT: Insofar as the cancellation
is concerned, it doesn’t make any difference
as I view it. The cancellation could be ac-
complished in a certain definite way. The
question is whether it was done in that way.

MRr. BorpMAN: Well, I was not driving at
that, your Honor. They are going to show
—there is proof of loss now in the witneess's
hands that has been produced here; they
are going to show that they served a simi-
lar proof of loss on us and tha: did not
contain the Ohio Farmers. They are going
to show that they gave us that information.
That is going to be a part of their case. Here
is their witness on the stand. \Why shouldn’t
I be able to show that the Ohio Farmers pol-
icy was in the hands of the Levins, the sume
as the Pittsburgh Underwriters, that he put
in one and didn’t put in the other.

(Continues argument.)

Tar Courr: I think you may show it
get this policy as part of your case, however,
and not as cross-examination.
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MR. BoARDMAN: May I have this witneess
recalled for further cross-examination after
the proof of loss shall be in?

THE COURT: Yes.

By MR. CARTON:

Q. Mr. Le Compte, I just want to ask you one
question. Did the defendant companies refuse
to pay the loss under this policy, the Pittburgh
Underwriters?

MR. BOARDMAN: I object. It is admitted
in the pleadings.
TH Courr: Well, that is admitted.

ANNA LEVIN, sworn for plaintiff.

DirecT EXAMINATION By MR. CARTON:
Q. Mrs. Levin, where do you live? A. Asbury
Park.

Q. And what is your business there? A.
Hotel.
Q. What hotel? A. Clarendon-Brunswick.

Q. Have you been in business in Lakewood?
A. Yes, sir.

Q. And during the winter season? A. Yes,
Sir.

Q. What is your business there? A. The same,
hotel.

Q. Are you acquainted with Ernest Le Compte?
A. Yes, since we were in Lakewood.

Q. How many years is that? A. Fourteen,
years in Lakewood.

Q. And have you had business dealings with 40

him? A, Yes, sir.
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Q. In respect of what? A. Well, we always
carried our  insurance with him, bought some
property through him.

Q. In Lakewood and Asbury Park? A. In
Lakewood, Well, insurance we carried in Lake-
wood and Asbury Park.

Q. I show you Exhibit P-1, policy of insurance,
and ask you through whom you procured that
policy of insurance. A. Through Mr. Le Compte.

Q. Do you recall when? A. Well, that was
some time in June 1922.

Q. Did you pay him the premium called for
by the policy? A. Why, yes, we always do.

Q. What did that policy cover? A. The Clar-
endon Hotel in Asbury Park.

Q. And where 1is that located? A. On - Fifth
Avenue.

Q. Was there a fire there? A. Yes, sir.

Q. When was the fire? A. 1922, in. December
the 21st.

Q. And where were you living at that time?
A. In Lakewood.

Q. Was the house entirely burned down?
No, partly burned.

Q. Was it afterwards repaired, the building
afterwards reconstructed? A. Yes, sir.

Q. How much insurance did you carry on the
(Clarendon Hotel at Asbury Park at the time of
the fire? A. The whole amount was $36,500.

Q. And the loss by fire, what was the extent
of that?

MRr. BoArpMAN: T object. She is not
an expert.

THE CoUrT: She can tell what was des-
troved, Mr. Carton.

MRr. CArTON: I withdraw the question.
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Q. In the first place, what was the size of this
hotel? A. How many rooms, you mean?

Q. Yes. A. It was sixty rooms.

Q. Sixty rooms? A. Sleeping.

Q. How many stories? A. It was three stories
bedrooms; that is four stories.

Q. What part of the building was physically
destroyed? A. Well, it was the whole back des-
troyed, and back from the kitchen side.

Q. Where was the fire, on the front or the rear?
A. In the rear and all the- bedrooms. It was
down to the first floor.

Q. Did any part of the building collapse, burn
down? A. Yes, the back did.

Q. How much of the whole building was des-
troyed by this fire that you observed?

Mzr. BoArRDMAN: T object. She is not an
expert to testify to what part of the building.
You may ask how big is the house. She can
tell what part. That is not the way to prove
the case. It is not proper proof.

(Objection noted for defendants as ground
of appeal.)

(Question repeated.)

A. It was $31,000 00.

MRr. BoarpMAN: T object and move to
strike it out.

THE CoURT: That may be stricken out.

MR. CArTON: That is not what I wanted.
I consent ‘that it be stricken out.

Q. The building was four stories high and had
a certain number of rooms in and what portion
of ‘it was destroyed? T don’t mean in dollars
and cents. A. T thought the adjustment.
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Q. No. A. Well, it was the most of the rear
part and back bedrooms, and the front, of course,
the roof and the third floor was down and the
second floor was down.

Q. You say the total amount of insurance was
$36,500? A. Yes, sir.

Q. And was that total insurance outside of
the dnsurance under the policy in question ad-
justed and paid?

MR. BOARDMAN: I object. That can’t be
material. We were not parties to that. That
can’t affect us.

(Objection sustained.)

Q. Who represented you in the adjustment of
your loss on the Clarendon Hotel at the time of
the fire? A. It was Brooks and Stansbury from
the Milan Ross Agency.

Q. And Mr. Stanshury, is he the gentleman re-
ferred to in the Milan Ross Agency? A. Milan
2088 Ageney.

Q. And Mr. Brooks, who is he? A. As con-
tractor, builder.

Q. What time of the day or night did this fire
take place? A. It was two o’clock in the morn-

ing. When we were notified it was two o’clock

in the morning, in the daytime.

Q. Two o’clock in the afternoon? A. In the
afternoon,.

). Two o’clock in the afternoon? A. Yes, we
were notified over the ’phone. '

Q. How did you learn of the fire? A. Well,
we had a telephone from Asbury Park.

Q. And after you learned of the fire, what did
you do, if anything, about giving Mr. Le Compte
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any notice? A. When we came back from As-
bury Park, we called up Mr. Le Compte and he
came to our house.

Q. Did you go to Asbury Park immediately
after you were notified of the fire? A. Yes.

Q. What did you say you did there? A. Came
back at 6 o’clock and notified Mr. Le Compte and
he immediately came to our place.

Q. You called him up and told him what? A.
That there was a fire in Asbury Park.

Q. Where? A. In Asbury Park.

Q. Well, where, what fire? A. The Clarendon.

Q. Your hotel? A. Yes.

Q. What did he do thereafter, if anything? A.
Well, he came down to our house; he came to
the Clarendon at Lakewood.

Q. Your hotel in Lakewood is the same name,
[ believe? A. Yes: the same name. And he came
up to our room and I think he gave us the list
that he carries of insurance, told how much he
had at that time. He was there for a good while
and then went back. ‘

Q. He gave you the list of insurance that he
carried, you say? A. Yes.

Q. And what insurance was that of which he
gave the list? A. Well, we had with him $15,500.

Q. $15,500? Do you remember the policies
making up that total? A. No, I don’t remember
exactly the policies, but T know the one that is
now was in it.

Q. The Pittsburg Underwriters? A. Yes, sir.

Q. Was the Pittsburgh Underwriters in one of
them? A. Yes, sir,

Q. You say he gave you that list? A, Yes, he
told us we had $15,500 in the Pittsburgh Under-
writers and the other names.

10

30
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Q. Did you have insurance written through Mr.
Yoss’s agency also on the property? A. Yes.

Q. Did you see Mr. Stansbury about the loss
too and the coverage?

(Objected to.)

10 Q. Did you see Mr. Stansbury about the loss?

Y. Yes, he was there the same day.
Q. What did you see him about?
(Objected to. Objection sustained.)

Q. You say you did see Mr. Stansbury? A.
Yes, sir.

Q. Did Mr. Stansbury’s office, the Milan Ross
office, carry insurance on the Clarendon at that
time? A. Yes, sir.

Q. Did you see Mr. Le Compte thereafter in
regard to this loss? A. Well, the next morning
he was in Asbury Park. ;

Q. Where did you see him? A. At the place
that was there, at the Clarendon.

Q. Where else, if any place, were you with
Mr. Le €ompte in Asbury Park? A. Well, we
were in Milan Ross’s office.

Q. Went where? A. Milan Ross’s office.

Q. And who was present there? A. Mr. Stans-
bury.

Q. Le Compte and yourself? A. Le Compte.

Q. What were you there for? A. Well, just
to talk over how much they had and how much he
had and how the loss

Q. Was any list given in the Ross office by
Mr. Le Compte? A. Yes, sir.

Q. To whom? A. To Mr. Stansbury.

Q. And did it include the policy in question?

40 A. The policy in the Pittsburgh Underwriters.
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MR. BOARDMAN: I object. The list itself
is the best evidence of that. Where is that
list? I move the answer and the question
be stricken out.

THE CoURT: No; the answer may stand.

(Objection noted for defendants as ground
of appeal.)

Q. What did you do thereafter, if anything, with
regard to notice to the defendant companies to
your A. Well, they left it all to the Milan
Ross Company, Mr. Stansbury, to attend to it.

Q. What was done therafter, if you know? A.
Well, they adjusted it and settled it.

Q. Well, they only adjusted with the companies
they represented, didn’t they? A. No, they had
the whole thing.

Q. Mr. Le Compte’s companies too? A. Well,
Mr. Le Compte placed with him to adjust it.

Q. Well, the defendant companies, they didn’t
adjust, didn’t pay, did they? A. No. Well, this
we learned after.

Q. When did you learn that? A. Well, after
it was adjusted and when it came to settle.

Q. Well, did you learn after that they dis-
claimed liability, the defendants? A. No, till the
rest of the companies settled and they didn’t;
they refused.

Q. Well, was it brought home to you by Mr.
Le Compte or by anyone after the fire and after
these actions that you have referred to, that the
defendants disclaimed liability he(',auselthev can-
celled the policv? Did you hear that? A Not
for a long tme.

Q. You heard of it? A. A long time after the 40
fire.




44
Anna Levin—Direct.

Q. You did hear that? A. Yes, after.

Q. What did you do with regard to making
out your proofs of loss? A. I don’t understand.

Q. What did you do with regard to making
out your proofs of loss to the defendant company?
Did you make out a proof of loss? A. Yes.

Q. Who made that out for you? A. Mr. Stans-
bury.

Q. And did you sign it? A. Yes.

MRr. CArtON: I asked the defendant to
produce the original proof of loss.

(Paper produced.)

Q. I show you a paper purporting to be a
proof of loss and ask if that is your. signature
appearing on it? A. Sure, yes,

Q. What did you do with this proof of loss
after you made it out? A. What did we do with
the proof of loss?

Q. Yes. A. 1 think we handed it to you; I
don’t remember.

Q. You handed it to me? A. Yes, wasn’t it?

Q.. What did you do with it? A. Mr. Stans-
bury gave us to sign the proof of loss in Milan
Rosg’s office and I give him to attend to it
because he was taking care of it. I really don’t
know what we did with it when you ask me now.

MRr. CarTON: This proof of loss has been
turned over by defendant’s counsel and I
ask to have it offered at this time and
marked.

THE CourT: It may be.

10 (Paper marked Exihibit P-2.)

Q. Do you recall when it was you made this
proof of loss? A. When it was?
Q. Yes.
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THE CoURrT: Doesn’t it show?
MRr. CaArTON: Yes, it purports to have
been,

A. I don’t exactly remember the date.

Q. The 28th day of February, 1923? A. It is
four years. It was in January, I know.

Q. Do you recall whether this proof of loss, P-2,
was made out and filed at the same time you
filed your proof of loss with the other companies?
A. They were all together.

Q. You state in your proof of loss filed with the
company that its proportion under the policy
amounts to $4,251.99; is that right? A. Yes.

MR. BoArDMAN: I had no chance to object
to that.

MRr. CarToN: She did say so. That is
nothing but a question from the paper.

MR. BoARDMAN: I wish the witness would
be cautioned not to answer the question
till T have a chance to object.

THE CourTr: Well, the paper speaks for
itself, doesn’t it?

MR. BOARDMAN: Yes.

Mg. CARTON: T was just identifying the

items. I think it does speak for itself, your
Honor.

Q. Has this amount or any amount under this
policy been paid? A. No, not on this,

Cross EXAMINATION By MR. BoOARDMAN:

Q. The other companies paid up? A. Yes.

Q. How much money did you collect? A. How
much money did we collect?

Q. Yes. A. $27,000, something around there,

Q. $27,000 what? A. Not quite $27,000. I
don’t know exactly.

40
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Q. Where were you when the fire happened?
A. In Lakewood.

Q. And did you go to the fire? A. Yes, we
went down to the fire when we know there was
a fire.

Q. And then you called up Mr. Le Compte?
A. Yes.

Q. And you told him there had been a fire?

A fire.

Q. You didn’t write him any letter? A. No,
he came immediately. He is so near that you
can’t write to him.

Q. Did you depend upon him to give notice to
the insurance company? A. Naturally, we de-
pend always on him to write the policy, so we
have to depend on him.

Q. He wrote a good many policies for you?
A. Yes,

Q. You had some of the policies cancelled from
time to time? A. In the length of twelve years
I suppose there was some, but we always got
notice.

Q. Mr. Le Compte would write another one
for the one that he cancelled, would he? A. Not
unless we told him so.

Q. And he wrote your insurance for Youl o A
Yes, he still writes it.

Q. And still writes it for you? A. Yes, he has
the Clarendon.

Q. Before this time did you depend upon him
to write your insurance for you? A. Whenever
we tell him, he writes it.

Q. He was your regular agent and broker?
A. Yes, and he brings a policy to us and hands
it to us.

Q. And you did a large business with him, did-
n’t you? A. Oh, yes. He carries our insurance
for us, $150,000—another hotel in Lakewood.
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Q. And you found him honest and trustworthy
and dependent? A. We never had any loss. He
was honest. That was our first loss with him.

Q. The first loss you ever had? A. No.

Q. The first loss with him? A. Yes.

Q. Did you ever have a loss with anybody else?
A. No, but we had a damage to a car. He at-
tended to it, but that is about all.

Q. Did you have an accident in the summer of
1922? A. An accident?

Q. An accident in the summer of 1922. A. An
accident, you mean an automobile accident?

Q. Yes. A. Yes, in the south.

MR. CARTON: That is objected to, unless it
is to be followed up by some purpose.

Q. When did you go south? A. In September.

Q. And you had an accident that kept you
down there a couple of months? A. No, just
three weeks. T was in the hospital three weeks.

Q. How many times did you see Mr. Le
Compte during that summer? A. In the hospi-
tal?

Q. No, before you were in the hospital. Say
between the first of July and the last of Septem-
ber. Tt was the last of September you were in the
hospital? A, Yes.

Q. How many times did you see Mr, Le Compte
during that time? A. How should T know? He
tomes in to Asbury Park, comes in the house,
tomes to Lakewood and comes to Asbury Park.
He knows this girl just as good as he knows me
and anything that he has got to see——

Q. And you have been down in his office? A.
And four years ago, how should I remember how
many times I seen him?
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Q. Did he give you a bill for this policy? A.
That was paid.

Q. Where is that bill? A. I haven’t got it
here.

Q. Have you the receipt? A. I had a receipted
bill.

Q. Have you the check? A. No.

Q. Did you pay $83.50? A. Whatever was on
the bill we always paid.

Q. Oh, you did? Now, Mrs. Levin, this is
quite serious. I don’t want to lead you into
anything you don’t want to say. A. Well

Q. Just a minute now, Mrs. Levin. Do you
mean to say that Mr. Le Compte presented you
a bill for the premium of this policy? " A. Yes.

Q. $83.50? A. Yes.

Q. And you and Mr. Levin paid him that bill ;
do you want to say that? A. It is positive of it.

Q. That is the truth, is it? A. Positive of it.

Q. When vou say that, do you mean anything
different? Do you want to explain anything,
what you mean by that? A. I couldn’t say. It is
paid. We always paid his bills. He will tell you
himself.

Q. Let’s get it, Mrs. Levin. I want it right.
Did Mr. Le Compte present you a bill for $83.50
for this Pittsburgh Underwriter policy and did
you pay that bill? A. We did pay it. It was
paid, all the policies, and that was in it,

Q. And you have no receipt? A, I don’t know.

Q. Do you carry a check book? A. Yes.

Q. Did you pay your insurance by checks?
A. Sometimes by checks, sometimes—mostly by
check, sure.

5l
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Q. Did you pay this $83.50 by check? A. I
don’t know if it was exactly $83.50 or $200 to-
gether with another one. I couldn’t recall it,
but I know it was paid, because he carries more
insurance and brings in a bill. I know it was
paid. I don’t know if it was exactly $83 or if
it was more together, or it was together with
other policies. I couldn’t remember just the
check for $85.

THE Courr: $83.50 was the amount of
the premium.

Q. Have you the policy in your hands? Let
me look at that. Let me look at the policy and
see. what the premium was (Examines policy.)
Yes, it was $83,50. Now will you tell us? Amnd
vou have sworn that you paid that premium? A.
[t was.

Q. Now will you tell us how you paid it? A.
We paid it with another by check.

Q. When? A. I don’t recall what time, what
day, but so soon as he brings it he always gets
paid.

Q. Have you the check that you paid it with?
A. T suppose so.

Q. Would it be your check or your husband’s
check? A, Well, sometimes he signs and some-
times T do. We both sign. One often signs.

Q. Then when you say that this was paid you
only mean from the general course of business
you paid your bills and that must have been paid
along with the others; is that it? A. No, it was
paid.

Q. Do you mean just what I say, that you

usually paid your bills and therefore that must 49

have been paid? A. Not must have been, it was.
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Q. You don’t recall paying it? A. I don’t re-
call what day; I know it was paid for.

Q. You have got no receipt for having paid
it? A. No, it must be checks. He doesn’t give
us a receipt when he gets a check. Maybe he gave
a receipted bill. I don’t remember just now.

Q. What do you recall about paying this bill?
A. What do I recall?

Q. Yes, you testified with the greatest positive-
- ness that it has been paid. T want to know every-
thing that you recall about paying it, everything
that you can recall. A. Because when he hands
us a bill we give him a check. I know always,
on account I am there twelve years.

Q. And you know that he would give you bills
and you paid them; then if he never gave yvou a
bill you never paid it, did you? A. How would
he never give us a bill? If he writes a policy
and brings us a bill we pay the premium.

Q. Now, Mrs. Levin, let’s get down to what you
really remember. If he didn’t present a bill
for this you didn’t pay it, did you? A. Well,
if it is coming to him he comes and always gets
the money.

Q. Please answer the question. A. We paid
him for the policy.

Q. Now, once again. Will you read the ques-
tion?

(Question repeated) Then if he never gave
you a bill you never paid it, did you? A. I did.

Q. Do you recall the bhill? A, Yes, we gave
him to write a policy and he brought that policy
and brought a bill and got paid for it.

Q. That was all there was to it? A. That is
all T know about it.

Q. Right away? A. I don’t know how long
later, when we told him to write it.
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Q. Well, you did it before you went south in
September, you paid it? A. Yes.

Q. And you paid it before he told you he had
caneclled it? A. Cancelled? He never told us
he cancelled it.

(. Before he told you anything about the Ohio
[Farmers? A. I don’t know anything about it.

Q. Did you pay the Ohio Farmers premium
too? A. I don’t know any Ohio Farmers.

(. Did you pay the Washington policy? A.
Washington, yes.

Q. When did you pay that? A. I don’t know
exactly when it was paid, but when it was issued.

Q. Did you pay that by check? A. Yes, but
that is not from Le Compte, is it, Wiahington?
2. Who was it from? A. That was Zurlin.
Q. Did you pay it to Zurlin? A. Yes.

(. And the Ohio Farmers, did you pay that?
A. No, that is not in existence.

Q. What? A. We haven’t got in existence the
Ohio Farmers. :

Q. Did you pay the New York Underwriters?

(Objected to as immaterial.)

A. T couldn’t carry the whole business in my
head.

(Objected to.)

THE CourT: Objection sustained as to
the New York Underwriters.

MR. BoarpDMAN: Certainly, I am entitled
to the broadest right of way, it seems to me
here. Here is a woman that testifies that
she paid this. premium and she paid this bill,
$83.50 and then she rambles on and says,
“We paid the bills; it must have been paid.”

10
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THE Courr: Well, I know, but why should
you bring in a company that is not involved
in this suit. How are you going to show—
suppose she says she did pay the New York
Underwriters; do you think there is anything
material to show that she did not pay the
Underwriters? No, I think it is not mater-
ial except as to the companies that are di-
rectly concerned.

Q. Mrs, Levin, if I understand your testimony,
Mr. Le Compte rendered his bills right away
and you paid the premium right away upon the
bill rendered? A. I don’t know right away or
it was a couple of weeks later, I don’t know ; but
it was paid in the summer.

Q. Tell us what you know about the writing
and cancellation of the Ohio Farmers policy.
A. T don’t remember anything.

(Objected to as not cross-examination. )

A. T don’t remember anything.

THE Courr: I will allow that. She says
she doesn’t remember.

A. T don’t remember the Ohio policy.
Q. Will you tell us how you came to go to
Zurlin for the Provident-Washington policy?

(Objected to as immaterial.)

THE CourRT: What is the objection, Mr,
Carton?

MR. CARTON: The objection is its imma-
teriality. It seems to me it cannot have any

Anna Levin—Cross.

relation to this case, how she came to get
other insurance or how much insurance she
had. The question is on the Pittsburgh
policy.

(Objection overruled.)

A. Because he was a new man in business start-
ed, and he came around a few times and worked
on this. His friend was a chum of my boy from
school, from a Pennsylvania school, and he was
4 new man in business, so we told him to write
a $5,000 poicy. He just started in business.

(0. Had Le Compte told you he had exhausted
his resources as far as that was concerned? A.
No.

Q. When was that written? A. I don’t recall
exactly the date.

Q. Was that policy in the Provident-Washing-
ton written before you went south that summer?
A. Yes.

Q. August 1st, would that be the date? Would
that sound right to you, August 1st? A. I could-
n’t recall when it was.

Q. It was written that summer though, wasn’t
it? A. T think so. I said that T was in the hos-
pital in the south ahead so I couldn’t tell exactly,
but it was in the summertime that he wrote it
for us, Zurlin.

Q. Well, if you ever paid this policy, you paid

it before yYou went south? A, In that summer,
yes.

(). Before vou had vour accident? A. Yes.
Q. How much did that affect your memory,
that accident? A. Tt didn’t affect my memory,
but T don’t know exacty when it was written,
that policy, what date,
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RE-DIRECT EXAMINATION BY MR. CARTON:

Q. The Provident-Wiashington Company, which
you say was written by Mr. Zurlin, tell us who
Mr. Zurlin is. A. He is a Lakewood man.

Q. How did you come to have him write a
policy of insurance for you? A. Because he was
a new man in the business and my boy and his
friend and Mr. Meyer—Mr, Meyer asked him to
give him a policy to start him in the business.

Q. Who is Mr. Meyer? A. Mr, Dave Meyer.

Q. What relation is he to Mr. Zurlin? A. I
don’t know. They are friends together.

Q. Do you know whether he was working for
him or not? A. Who is working, Mr. Meyer?

Q. Whether Meyer was working for Zurlin. A.
I think they are together or friends together,
but he asked my boy and my boy told him, he
asked us to give him $5,000.

BY THE COURT:

Q. How did you come to get a $5,000 policy in
the Provident-Washington at this time? A. T
don’t know.

Q. I say what was your idea in getting that
policy, any additional policy at that time? A.
Well, we never carried insurance to cover fully
and it is a new man and he asked him for a little
insurance and we gave him $5,000 more for that,
because it was not fully covered anyhow,

RE-CRrOSS EXAMINATION BY Mg, BOARDMAN :

Q. Will you look through that, this paper I
show you and see if that refreshes your memory

40 how you came to go to Meyer or Zurlin to get
this new insurance?

Anna Levin—Re-Cross.

Mgr. CarTON: Did she say she went to
them? She says they called on her.
A. I didn’t see anyone.

(Question repeated.)

A. Well, they asked us for insurance, Mr. Zur-
lin had asked a couple of times and then Mr.
Meyer asked my boy and he gave him.

Q. Now wasn’t it after Mr. Le Compte had
told you that you would have to get insurance
elsewhere to replace the Ohio Farmers that you
went to Meyer and Meyer went to Zurlin?

MRr. CarTON: 1 object to the question
because it is predicated on false premises.
There is no proof of it.

(Objection overruled.)

A. No.

Q. Did you ever go to Meyer or Zurlin before
that time for other insurance? A. That is the
only policy at that time.

Q. Have you written any with them since? A.
Nince?

Q. Yes. A. Yes, I think T have since.

Q. You have? A. I think so.

Q. Other policies since? With which one? A.
With Zurlin, I think.

Q. What other policies have you written with
Zurlin? A. I couldn’t recollect.

Q. Couldn’t tell any others? A. I couldn’t
recollect, but I think we have some.

Q. But you are sure that you have written
other policies with Zurlin since? A. Yes, I think

S0,
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RE-DIRECT EXAMINATION BY MR. CARTON :

Q. Did the total insurance on your hotel,
totaling $36,500, include the policy written by
Zurlin? A. Yes.

Q. Do you know what the fair value of your
hotel was at that time? A. Well, I know we
spent more than twice as much to fix it.

Q. And you say it was half burned down? A.
Yes.

Q. I show you a letter purporting to be sign-
ed by George P. Davis, addressed to you, dated
March 20, 1923. Did you receive that letter? A.
May I see it?

THE CoURT: You don’t want to see it
yet.
A. No.

Q. That is a letter addressed to you, isn’t it?
A. It is headed to me.

Q. Do you remember receiving it? A. No.
Q. You don’t? A. No.

RECESS TILL 1:30 P. M.

(Trial of the cause resumed at 1:30 P. M.)
ANNA LEVIN, Resumed.

By MR. BOARDMAN:

Q. Mrs. Levin, you recognize this Exhibit P-2,
the proof of loss that you swore to, you verified?
A. Yes.

Q. Will you look at the place on the third page
of the schedule where the Pittsburgh Underwrit-
ers has been written? I ecall your attention to
the fact that it is written in very heavy ink and
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heavier than the rest and over an erasure. Will
you tell me the name of what company was
written in there before the Pittsburgh Underwrit-
ers was -written in? A. I haven’t written the
name of the companies and I didn’t see, notice
any writing. I haven’t written the name of the
companies here. I only signed it.

Q. What other name can you think of that
might have been written in there and erased?
A. Well, there wasn’t any except the Pittsburgh
Underwriters in this place. It is in the same
handwriting that was written all of them, so far
as I can see.

Q. Can you think of any company that could
have been put in there and erased and then the
Pittsburgh Underwriters written over it? -« A. No,
because we didn’t have any policies in existence,
any others than those that is here.

Q. Did you have a policy in the Home In-
Surance Company that had been cancelled, that
was still in your possession at the time of the
loss? A. No.

Q. Did Mrs. Altschuler have one? A. No.

Q. Didn’t she have another one besides the
Pittsburgh that had been cancelled and was still
in her possession at the time of the loss? A.
Not that I know.

Q. But you can’t explain that erasure? A. I
don’t see any erasure.

Q. Well, look at it again. - Can’t you see an
erasure? A. No, I can’t see. It is the same
handwriting. T didn’t write this.

Q. What encumbrances were there on the prop-
erty at the time of the loss? A. Encumbrances?

Q. Encumbrances, mortgages. A. Mortgages?
The Ailtschuler mortgage.

40
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RE-DIRECT EXAMINATION RBY MR. CARTON:

Q. Did the total insurance on your hotel,
totaling $36,500, include the policy written by
Zurlin? A. Yes.

Q. Do you know what the fair value of your
hotel was at that time? A. Well, T know we
spent more than twice as much to fix it,

Q. And you say it was half burned down? A.
Yes.

Q. I show you a letter purporting to be sign-
ed by George P. Davis, addressed to you, dated
March 20, 1923. Did you receive that letter? A.
May I see it?

THE COURT: You don’t want to see it
yet.
A. No.

Q. That is a letter addressed to you, isn’t it?
A. It is headed to me.

Q. Do you remember receiving it? A. No.
Q. You don’t? A. No.

RECESS TILL 1:30 P. M.

(Trial of the cause resumed at 1:30 P. M.)
ANNA LEVIN, Resumed.

By MR. BOARDMAN:

Q. Mrs. Levin, you recognize this Exhibit P-2,
the proof of loss that you swore to, you veriffed?
A. Yes.

Q. Will you look at the place on the third page
of the schedule where the Pittsburgh Underwrit-
ers has been written? I call your attention to
the fact that it is written in very heavy ink and
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Q. You are familiar with the mortgagee clause
that goes on to a policy of insurance? A. The
mortgagee clause?

(. Yes. A. Well, naturally if they be insured
for a policy, as much as they have for a policy,
is that it?

10
Q. And there was a mortgagee clause on the

policy in this case, the Pittsburgh Underwriters,
in favor of Mrs. Altschuler, was there? A. I
don’t know. We gave a.policy about—we ordered
a policy from Le Compte.

Q. And he wrote it for you? A. And he wrote
it for us.

Q. And then he gave it to you? A. Yes.

Q. And you sent it to Mrs. Altschuler? A. I
think it was in their possession, yes, and when
the fire happened they brought it to Mr. Stans-
hury.

Q. Not when the fire happened, it was not with
Mr. Stansbury? A. After the fire.

(. But when the fire happened it was with
Mrs. Altschuler, wasn’t it? A. Yes. After the
fire happened, they brought it to Mr. Stansbury.

Q. And did you get it back when you paid off
the insurance—I mean when you paid off the
mortgage? A. I don’t know exactly the date.’
[ could look it up. I don’t recollect.

Q. Was the Ohio Farmers sent to Mrs. Alt-
schuler too? A. No, she never had any in the
Ohio Farmers. -

Q. Did she have the Provident & Washington ?
Did Mrs. Altschuler have the Provident & Wash-
ington? = A. Well. T am not sure.

Q. Not sure about that? A. I don’t know

Which ones she had, but she had $15,000 worth. 40

I don’t know the names of the companies.
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RE-DIRECT EXAMINATION BY MR. CARTON :

Q. The writing on the proof of loss, outside of
your name, was that done by you? A. No.

Q. Do you know who did it? A. I don’t know
who made out the proof of loss in their office,
there in Milan Ross’s office. They brought all
the policies and they made out the names and I
just signed it.

ALFRED L. STANSBURY, sworn for the plaintiff.
. DIRECT EXAMINATION BY MR. CARTON :

Q. Mr. Stansbury, where do you live? A.
1209 Fourth Avenue, Asbury Park.

Q. What is your business? A. Insurance, real
estate and mortgages. :

Q. With whom are you connected? A. Man-
ager of those departments in the Milan Ross
agency, at 208 Main Street, Asbury Park, New
Jersey.

Q. How long have you been in the insurance
business? A. Twenty-five or six years.

Q. Did the Milan Ross Agency carry insurance
on the Clarendon Hotel building on Fifth Av-
enue, Asbury Park, owned by Mrs. Levin, that
was destroyed by fire December 21, 1922? A.
We did. g

Q. Did you have anything to do with the ad-
justing of the loss under such policies? A. I
acted as Mrs. Levin’s adjuster.

Q. The proof of loss offered in evidence, Ex-
hibit P-2, which I now show you, was that pre-
pared by you? A. Yes, sir; it was.

Q. At whose request or for whom? A, Mrs.
Anna Levin.

Alfred L. Stansbury—Direct.

Q. And from where did you secure the data
as to coverage that you used in the proof of loss?
A. Regarding the amounts of the policies?

Q. Yes. A. From my own offrce and from
Mr. Ernest Le Compte.

Q. How much did your office carry, do you
recall? A. They carried $16,500 on the building,
if I am not mistaken.

Q. And how much did Mr, Le Compte’s office
carry? A. I wish to correct my other statement.

Q. Do so. A. The amounts as stated in this
proof of loss were the amounts carried by this
office, by our office, as stated here.

Q. You said it was $15,000 or $16,000. Do you
want to correct it? A. I want to correct it to
read:—It is my error. My momory is a little
vague as to the amounts of the insurance.

Q. To what figure do you wish to correct it?
A. Because we had some insurance on the cone
tents.

Q. Well, suppose you did; won’t you tell us
what insurance you had? A. We had $15,500
on the building and we had $5,500 on the con-

tents.

Q. How much did Mr. Le Compte have? A.
$15,500.

Q. And how did you ascertain that he had that
amout of insurance? A. By personally asking
him and telephoning his office later on, the fol-
lowing day after the fire.

Q. Where did you personally talk with him
about the matter? A. The following morning,
at the place of the fire.

Q. What did you get from him at that time?
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MR. BOARDMAN: Just a minute. I object.
Now if that is intending to bind the defend-
ant, of course, your Honor is familiar with
the law that in an agency of insurance the
agecny terminates when he collects the pre-
mium, when the policy is written. He is
only the agent for the insurance company for
writing the insurance;but he is not the agent
of the insurance company for the making of
admissions or for the adjustment of losses
or for accepting proofs or any of those things.
His agency ceases when the original contract
is perfected. It doesn’t mean for idefinitely.

THE CourT: No, but I think he may show,
this witness may show, the plaintiff may
show where the data was secured from which
the proof of loss was made up. I overrule
the objection.

(Objection noted for defendants as ground
of appeal.)

A. Mr. Le Compte stated to me in the office,
in my office, that is, the Milan Ross Agency, in
Iy part of the office; and in order to make cer-
tain that they were the correct amounts and com-
panies, I telephoned his office in the afternoon

and a lady’s voice answered the wire and I asked
her

(Objected to.)

Q.You need not tell us about that. Now will
you tell us the insurance that Mr. Le Compte gave
you in this talk that you had there?

MR. BOARDMAN: He has already testified
to the amount that he had.

THE WITNESS: Well, T haven’t surely tes-
tified.
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(). What are the amounts and policies? A.

The Jersey Iire, $1,500; Excelsior, $4,000; Stuy-
vesant, $5,000; Pittsburgh Underwriters, $5,000.

(). After you prepared that proof of loss what
did you do with it? A. I mailed it to the Pitts-
burgh Underwriters at Pittshurgh by registered

Q. Did you ask for a return receipt? A. Yes,
. Did you ask for a return renceipt? A. Yes,

L |

(

)
)

sir.

Q. What are these papers I show you? A.
This is the letter enclosing the proof of loss sign-
ed by me, to the Pittsburgh Underwriters, Febru-
ary 28, 1923.

Q. What is this? A. This is the registry notice
and this is the return receipt of the postoffice.

MR. CarToN: I offer these.
MR. BoArRDMAN: You have got the proof
of loss. You may put it in.

(Three papers fastened together marked
Exhibit P-3.)

(2. What did you ascertain the total insurance
on ‘the building to be?

MRr. BoArpDMAN: I object. . I think what
he ascertained is not material to this case.
He was not a judge, he was not a court, he
was not our agent, and the results of his
investigations cannot be material evidence in
a court of law.

(Objection overruled. Objection noted
for defendant as ground of appeal.)
A. $36,500.

Q. Were you familiar with the Clarendon Hotel
before it was destroyed? A. I became familiar
With it before it was destroyed.
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Q. You carried insurance on it? A. Yes.
Q. Do you know to what extent it was des
troyed?

MR. BOARDMAN: 1 object. That is too in-
definite. He can’t tell the percentage or any-
10 thing of that sort. It is not evidence.

Q. Well, did you have any investigation made
in regard to the extent of the logs?

MR. BOARDMAN: I object. The result of his
investigation certainly is not evidence. That
is nothing but hearsay.

THE COURT: He may of course testify
from his own knowledge as to the result of
the loss.

Q. What was the extent of the loss as a result
of this fire?

MR. BOARDMAN: I object to that, that he
is not an expert to testify as to the extent
of the loss.

THE COURT: I think he should be quali-
fied to express an opinion as to the loss.

Q. For how long a period have you had to do
with the adjusting of fire losses? A. Ever since
I have been with the Milan Ross Agency, and
occasionally in years gone by I settled one or two
losses which have passed my memory.

Q. Well, on how many losses do you say you
have had to do with the adjusting since you have
been with the Milan Ross Agency? A. I couldn’t
state the number, but the amount of insurance
involved runs up into several hundred thousand
40 dollars.

Q. Well, as to the number of buildings involv-
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ed in these losses, how many would you say there
were? A. 'wo or three hundred.

Q. And have they been cases where there has
been total destruction and partial destruction?
A. Yes, sir.

Q. And in that experience have you become
familiar with the value of structures and the loss
occasioned to them by fire? A. I became familiar
with them before that.

Q. Were you at the time of this fire familiar
with such matters? A. Yes, sir.

. Will you tell us in your opinion what the
loss was by fire to this building, that happened

to the Clarendon 'Hotel the 21st of December,
19222

MRr. BoArpMAN: T object. I object first
because he is not qualified as a building ex-
pert. And in the second place, I would like
to cross-examine him before, but I don’t like
I don’t want to waive my objection, because
there is nothing better settled than that an
insurance adjuster is not qualified to testify
as to the damage that has been done. That
I8 not dome; it just is not tolerated. These
adjustments are not made by an adjuster
going and looking at a building; it is made
by a carpenter for one side and carpenter for
another, the contractors and different people
going over it most carefully, and it is all
worked out; and it is not done by the adjuster
going and saying “That building is forty-seven
per cent destroyed.” It was probably a pretty
good building before it was burned. That is
not evidence, but the evidence is of the con-
tractor.
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A. L. Stansbury, Cross as to Qualification.

TaR CoURT: He is asked to express an
opinion now as an expert. Counsel has at-
tempted to qualify him as an expert, apart
from the fact that he happened to be an ad-
juster, as I understand the situation.

MR. BoARDMAN: I don’t think so.

Mg. CArTON: He has gained some expert-
ence to qualify him as an expert, as an ad-
juster. He said independently, long before
he was an adjuster, he had this experience.

Cross EXAMINATION By MR. BOARDMAN:

Q. You have been an insurance man for twenty-
five or twenty-six years? A. Yes, sir.

Q. How old are you? A. Forty-three.

Q. When did you leave school? A. In the
neighborhood of fourteen or fifteen, after the
death of my father.

Q. And what did you do between your four-
teenth year and your seventeenth year? A. Made
inspections for the insurance companies.

Q. At fifteen? At seventeen years of age I was
inspector in the City of New York in the Fire
Insurance Exchange.

Q. And your experience in reference to build-
ing has been in connection with your insurance
work? A. Yes.

Q. Now, when losses are adjusted, isn’t it al-
ways, if it is a considerable loss, upon estimates
made by contractors? A. As a rule.

Q. And they ordinarily go into the amount of
joists and the amount of ITumber required to re-
place, the amount of damaged plaster, bathroom
—every detail, isn’t it? A. Yes, sir.
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Q. And strictly speaking, that is what a proof
of loss should contain a schedule, usually of the
items of loss; isn’t that so? That is the usual
practice? A. Quite often.

(0. So the experience of an adjuster is the ex-
perience that he derives from the carpenters and
the contractors who furnish him the data; is that
07 A. In some circumstances.

(). Now, you are not a carpenter? A. No, sir.
Nor a mason? A. No, sir.

(. Nor a plumber? A. No, sir.

(). Never been connected with any of the build-
ing trades? A. For about two years I was with
the Central Railroad on construction work.

{
|

)
L
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MR. BoArRDMAN: I insist, your Honor, that
he is not qualified to testify as an expert.

(Objection overruled. Objection noted for
defendants as ground of appeal.)

BY MR. CARTON:

(Question repeated as follows): Will you tell
us in your opinion what the loss was by fire to
this building, that happened to the Clarendon
Hotel the 21st day of December, 1922? A. In
the neighborhood of forty or fifty per cent.

€. And how much was that? A. Thirty-one
thousand

Mr. BoArpDMAN: 1 object—I beg your
pardon—that he is not an expert in real es-
tate. Now it is getting into a different
field.

A. My business is partly real estate, mortgage
loans and sale of real estate and closing title for
the Milan Ross agency. $31,039.50.
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Q. Were there actual contractors or builders
called in to verify this loss? A. There were.

Q. How did the estimate they brought in coin-
cide with your figures?

MR. BOARDMAN: Objected to. This is cer-
tainly nothing but hearsay.

THE CoUuRT: Yes, that is hearsay, Mr.
Carton.

Q. Do you know the estimate brought in by the
builders in this loss? A. I do.

Q. Who were the builders? A. Benjamin Rob-
inson for the other companies interested, and
Mr. J. W. Brooks for the assured.

Q. Did they agree upon a figure as to damage’

(Objected to as hearsay.)

THE CoURT: Yes, that is on hearsay.
There is original testimony available.

Q. What was the amount of the Pittsburgh
Underwriters’ policy? $5,000, wasn’t it? A.
$5,000.

Q. And what would be its proportion or con-
tribution to the amout of insurance that you
have referred to in the amount of the loss? A.
$4,251.99.

Q. Do you know whether there were mort-
gagee clauses on all of the policies of this insur-
ance? A. If my recolecetion serves me right thre
were.

Q. All running to Mrs. Altschuler? A. To the
best of my knowledge.

Q. Do you know whether Mrs. Altschuler’s
mortgage was paid off or not? A. It was.

Q. Do you know from what funds? A. Yes,
sir.

Q. What? A. Drafts from the insurance funds
after depositing in the bank.
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(Cross EXAMINATION BY MR. BOARDMAN:

Q. You mailed the proofs of loss to the Pitts-
burgh Underwriters, did you? A. I had my clerk
mail it, yes, sir.

Q. You had your clerk do it? A. Yes, sir.

Q. And why did you send it to the Pittsburgh
Underwriters, instead of sending it to Mr. Le
Compte? A. This much had been inferred: that
they would deny liability; and I preferred to
have the proof of loss go direct to the company
in order to know that they had been received by
tnem,

(. The other proofs of loss, you mailed them
around to the insurance companies? A. I mailed
them to the adjuster representing the other com-.
panies, which is always the custom to do.

Q. The adjuster? A. The adjuster.

(. And the adjuster in this case was the Gen-
eral Adjustment Bureau, wasn’t it? A. Yes, sir;
represented by Mr. Kling.

(0. The General Adjustment Bureau did not
represent the Pittsburgh Underwriters? A. They
solicited, but they decided to have their own ad-
juster, Mr. Haywood, I believe. But they solic-
ited the adjustment of that loss like they do in
all cases, like they do with the same kind of a loss.

Q. You mean the General Adjustment Bureau
did? A. They did.

Q. And they heard of it by seeing your proof
of loss? A. I don’t know how they heard of it,
whether from the companies or how.

Q. You didn’t send—for instance, you didn’t
send the proof of loss in the case of the Provident
Washington to Mr. Zurlin? A. I sent it to the

adjuster representing that company, which is the
practice.,
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Q. Yes, that is the practice. The practice is
when a fire occurs to be represented by an ad-
juster and not by the agent; isn’t that right? A.
The company.

Q. The company, yes.
they allow an agent to adjust losses.
many losses for our office.

Q. You didn’t feel there was any impropriety
because you had written this $16,500 insurance
and had represented the insurance companies at
the time those policies were written, there was no
reason why you should not represent Mrs. Levin
in the adjustment? A. Not if she saw fit to ask
me, without any fee.

Q. Why didn’t you send the policy to Mr Hay-
wood, instead of the Pittsburgh company? A.
What policy?

Q. The proof of loss. Excuse me. A. I didn’t
know Mr. Haywood. I had no communication
with him. Mr. Le Compte told me they were
going to deny liability and I thought it advisable
to send it to the company.

Q. The Pittsburgh Underwriters did not par-
ticipate in the adjustment? A. They did not put
that into the liability, but we brought them in
as participating in the loss, or adjuster on that
basis.

Q. That is, you put them in with a proof of
loss? A. We brought them in, because we be-
came convinced that the policy was not canecelled.

Q. Well, judge, you held court, did you, and
decided that? A. I made a thorough search of
the mortgagee and the assured, to ascertain the
number of policies and the amounts that were in
foree, like any honest adjuster would do.

A. In some instances
I adjust

Alfred L. Stansbury—Cross.

Q. Where did you get the Pittsburgh policy?
A. Mailed to us after a demand of the mortgagee.
Before that it was exhibited in the hands of the
mortgagee.

(. Who was the mortgagee? A. Mrs. Altschu-
ler.

Q. And who looked after her loss? A. I beg

vour pardon.

Q. Her husband looked after her loss? A.
Yes.

Q. And did you see it in Mr. Altschuler’s pos-
sess'on? A, The policy?

43: Yes. A. Saw all the policies in her pos-
session,

(2. What other policies were there in Mrs. Alt-
<v'-?'mlm"s possession? A. I just can’t enumerate
them, but to my recollection all of them. I went
there to pay off the mortgage.

(). Were there any in Mrs. Altschuler’s posses-
fion that were not included in the proof of loss?
A. They were not?

Q. Yes. A. No, sir.

(0. Was there not a policy from the Home In-
surance Company? A. No, sir;I never saw any.

(). Do you represent the Home Insurance Com-
pany? A. I do.

Q. Did you ever write a policy on the Home
[nsurance Company? A. For this assured?

Q. Yes. A. Never.

1.(")' Did you ever have any of your policies on
{118 property cancelled? A. No, sir.

: Q. Has the Home any other agency? A. They
lave, or did have, but not now. They had a Home
) nderwriters’ Agency, Calvert & Shubert, doing
business as the Asbury Park Realty Company. '

40
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Q. Do you know whether they issued a policy
on this? A. T don’t know anything about issu-
ing any other policies. T believe at one time they
might have had some policies, but I never saw
them. T don’t know. It was inferred at one time
that they wrote some policies on this property,
but there were no policies in evidence at the
time of the loss in the possession of the mort-
gagee or the assured except those enumerated in
the proof of loss filed with all the companies.

Q. Was the Provident Washington turned up
by the Altschulers? A. Yes, sir. I say yes; I
assume s80. I don’t know just whether they were
all paid to the mortgagee or not, and I don’t care
to state in any case I am not positive.

Q. Did Mr. Altschuler say anything to you
about retaining the Home Insurance policy? A.
Who?

Q. Mr. Altschuler? A. No, sir.

Q. Did you have some talk with Mr. Altschu-
ler? A Yes, sir.

Q. Did he tell you anything about the insur-
ance? A. Only these policies.

Q. No, I didn’t ask you. Did he tell you any-
thng about the nsurance? A. What do you mean
did he tell me?

Q. Did he tell you anything about the insur-
ance on the Levin property? A. No, sir; we
never went into any discusion about the insurance
except these policies and whether the Pittsburgh
Underwriters’ policy had been cancelled.

Q. Yes, you did discuss that? A. Yes.

Q. And what did he say about it? A. I asked
him if he received cancellation notice and he said
no.

Q. And did he say anything more? A. Not to
my recollection.

Alfred L. Stansbury—~Cross.

(. Now search your recollection. Did he
ay anyvthing ahout getting a letter when the
Provident Washington policy was sent to him?

A

A. He didn’t discuss that policy or any of the

ther policies.
(. What did you discuss when you discussed

whether the Pittsburgh had been cancelled? A.

[ asked him first to show his policies; we wanted
fo make up, to get the accurate amount of insur-
ince in order to properly adjust the losses; and
he brought out these policies, and there was no
Home Insurance policy or no—but there was a
Pittsburgh Underwriters’.
(). There was a Provident Washington too? A.
Yes, there was. As I say, I know it came up.
had the policy. T had it in my possession
before T made the proofs of loss out.

(). Now, what was said about the cancellation?
You went there to represent Mrs. Levin, didn’t
vou? A. I went to represent Mrs. Levin and also
my companies.

(2. Oh, you were representing both? A. No, my
companies asked me to ask Mrs. Altschuler if
she received a cancellation notice for this policy.

(0. Well, you know a policy doesn’t have to
have any written notice, don’t you? A. I never
Was so instructed by my companies.

(. You never have? You didn’t know that oral
notice of cancellation was sufficient? A. I have
never been instructed to cancel a policy that way
V. my companies.

(). T didn’t ask you that. Are you familiar
with the terms of the printed standard policies
used in this state? A. Partially.

Q. And you know that a policy can be cancelled
by the insurer on five days’ notice? A. Five days’
notice, yes, sir.
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Q. But you have considered that that must be
in writing, have you? A. I have always been
informed to do that way by my companies.

Q. 1T see, that has been your understanding,
yes. A. They would never allow me to take
credit for return premium if I did not show a
cancelled policy to them or its equivalent. I
don’t think any other company will.

Q. Are you familiar with the other clauses in
the policy? A. Which do you have reference
to?

Q. Well, are you famliar with the co-insrrance
clause, eighty per cent? A. Yes.

Q. Eighty per cent co-insurance eclause? A.
Yes.

Q. What is that? A. The eighty per cent co-
insurance clause reads that at the time of the fire
if the property insured under said policy is nof

insured up to eighty per cent of its value at the
time of the fire the insured becomes a co-insurer
for the difference.

Q. The eighty per cent clause was in all the
policies in this case? A. Not on the contents
part clause, but on the building policies.

Q. You made up the proofs of loss? A. Yes,
sir.

(). And what did you put in as the value of the
building, sound value? A. $45,000, the amount
arrived at by the two contractors.

Mz. BoArRDMAN: I move that be stricken
out, the amount arrived at by the contractors.
THE CoURT: It may be.

Q. The eighty per cent of that you can tell
us, can you? A. Eighty per cent of that?

Q. Yes. A. Eighty per cent of $45,000.

Q. That would be $36,000? A. $36,000, right.

Alfred L. Stansbury—~Cross.

(). And leaving out the Pittsburgh Under-
writers, how much insurance did Mrs. Levin have?
A. $31,500.

(). Therefore, if you don’t put in the Pittsburgh
Mrs. Levin would have been a co-insurer for
$4,500? A. I don’t care to answer that in that
vay. If I didn’t put it in—I don’t know what
you mean by that.

(). Leave that open. If you didn’t put it in,

Levin would have had $31,500 and Mrs.
evin. would have been a co-insurer for $4,500,
wouldn’t she? A. She would have, on that basis.

(). And she didn’t colleect with the Pittsburgh
in practically the same amount as the most she
could have collected with the Pittsburgh left out?
A. That is true, but that was never taken in
consideration in arriving at the amount of the
loss and the value of the building.

(2. Do you mean you didn’t think that through?
A. T certainly do.

). You do what? A. I certainly do mean to
say that T didn’t take that into consideration or
the other contractors or the adjuster, Mr. Kling,
the Adjustment Bureau, at the time of estimat-
ing the loss.

Q. What were you hired for? A. I was not
hired,

(2. What were you employed for. What was
your duty? A. I was asked by Mr. and Mrs.
Levin to represent them in these losses. It had
been their first fire. And we give personal serv-
ice to our clients in all losses.

(0. Let me ask you, did you see no impropriety
i a man acting both for the insurance company
and for the insured? A. In lots of instances,
n0. In some I would. Where there is a question
as to the origin of the fire there may be.
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Q. So it is a fact that hy putting the policy in,
the Pittsburgh Undrewriters in, she did not run
a risk of serious loss and she did stand to gain?
A. She loses this way; if the Pittsburgh Under-
writers do not contribute.

Q. Will you do that example? A. Well, I
will have to figure it out.

Q. Yes, you are an expert of twenty-five years’
standing. It won’t take you but about a minute.
A. It might take me about twenty minutes to
figure that out.

Q. To apportion the amount of loss? A. !
will have to reapportion the whole loss, your
Honor.

THE Courr: Well, you don’t have to do
that. You are not required to do that.

Q. Can’t you do that in two minutes? A. I
cannot.

Q. Is it general practice for the adjusters for
the companies to make up the proofs of loss?
A. It has been so in my territory.

Q. But in this instance you made up the proof
of loss? A. Yes.

Q. Can you tell us why that departure from the
ordinary practice? A. Yes; Mr. Kling of the
Adjustment Bureau said said that he did not care
to take sides. because at times he gets adjustments
of losses from the Pittsburgh Underwriters and
he didn’t want to take a stand on it

Q. Then there was a good deal of talk about
there having heen a cancellation at that time, was
there not? A. Yes, it was some time after the
fire,

Q. Quite a while after the fire? A. Sir?

Q. Quite a time after the fire? A. Yes, be-
cause at the time of the fire we didn’t know any

question about the status of the Pittsburgh
Underwriters,

Alfred (.. Stansbury—OCross,

(). Wasn’t the question raised almost imme-

diately? A. No, sir.

(). Not with you? Whom did you talk with

about the loss after the fire? Who came to
see you? A. Who came to see me?

Q. Yes. A. I went down to the fire. I was
the day of the fire and didn’t know anything

till the next morning. I went down to the fire
and met Mr. Le Compte and Mr. Levin and Mr.

Brooks, the contractor.

. And did Mr. Levin talk to you about it?
A. Only in a general way, as any other client
would in a time of fire,

(). And did you offer to do this work? A.
Yes, sir.

(. Mr. Levin didn’t ask you, so you volun-
teered? A. He said, “Do you think I need an
adjuster?” 1 said, “You never need an adjuster
with the Milan Ross Agency. We give them
that service.”

Q. Oh, yes; I see. And so you volunteered
to do it for Mr. Levin? A. Yes.

(. And you had a good many -conferenced
with him? A. He was not even there at the
time we arrived at this amount of the loss. She
Was not or he was not.

(). Were you?  A. Yes, sir: The assured
didn’t delegate anybody but myself with author-
Ity to close for him.

Q. Did you accept fthese figures [for Mrs.
Levin? A, I did.

(). Did you talk it over with her or with
him? A, I did not. I notified them that eve-
ning that we had closed. The loss was closed
hefore 5.29 in order for Mr. Kling and Mr.
Brooks to get that train and I notified them

that evening.
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Q. T come back to that eighty per cent clause
for a minute. This is simply to show that this
is an example that you would have to do with
just a little change in a few figures. If the
value of the property was $45,000 the eighty per
cent clause would require $36.000 of insurance.
The assured, we will say, has $32,0000 of ac-
tual insurance and $4.000 of doubtful insurance.
Now if he leaves out the doubtful insurance he
would become a co-insurer for $4,000, wouldn’t
he? A. He would.

Q. And he would become a co-insurer for one-
ninth of the total insurance? A. Provided that
is figured out correctly.

Q. Well, have T done it right? 32, 36; 4 is
one-ninth of 36? A. T will assume that vour
figuring is correct.

Q. And T will put it so simply that you ecan
carry it in your mind. A. Yes.

Q. Am I wrong? A. No.

Q. $4,000 is one-ninth of $36,000?2 A. Yes.

Q. Now suppose there is a loss, we will say,
of $27,000. The assured carries $3,000 and the
other companies, where they are undisputed,
paving $24,000; is that right? A. Yes.

Q. Now it is as simple as that. Now if the
doubtful company is included, the same example
exactly, only the doubtful company would stand
for the $4.000: that would be included. T will
put it this way: If the doubtful company were
included the assured would stand to save $3,000
and not to lose a cent: isn’t that right? A.
Yes.

Q. In that issue? A. Yes,

Q. In the schedule annexed to the proof of
loss and part of the proof of loss, the several

insurance companies are written. Is that your
handwriting? A. Yes, sir.

Alfred 1. Stansbury—OCross.

Will you look at the Pittsburgh Under-
writers and explain to us how it comes that the

Pittshureh Underwriters seems to be written in

eavier ink, with a heavier hand, than the
hers? A. Because I left my fountain pen home
day and a little ha‘r got in the pen that

day and it started to blur heavy. You notice"

did here, the hair out again here.
Q.-Now will you tell us what you wrote be-

tore vou wrote the Pittsburgh Underwriters on

hat same line? A. I had one time written the

amount in lead pencil there.

(). But there is something in ink that is par-

tially erased. Will yvou tell us what company

vou started to make? A. I don’t recall having
made any erasure in ink.
(. But can’t you see there is one with your

eve? A, Yes, it looks it but I don’t recall it.

Of course I could have made an error; I am
not infallible. You know as a notary I wouldn’t
low anything changed after I took a sworn
affidavit, ‘

(). Why when you made up that proof of
ss didn’t you put in the name of the encum-
brancer and the nature of the encumbrance? A.
Did T put the amount?

(). Yes. Al Probably an overgight on my
part,

(2. You didn’t state what it is? A. Probably
an oversight on my part.

Q. Isn’t it usual to have a proof of loss ac-
companied by an itemized estimate of the 7loss
from a contractor? A. It is in most instances.
[ didn’t think it necessary in this case. I had
not been employed by them.
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Q. If you knew that this policy was question-
ed wouldn’t that have a tendency to make you
more careful rather than less careful? A. You
would ordinarily think so.

Q. You search your memory. Didn’t you
think that you did realize that under the eighty
per cent clause it didn’t make much difference
whether or not you put the Pittsburgh in? A,
I did not. The amount of the loss and the
value of the property was arrived at without
taking into consideratlon the amount of the in-
surance. We arrived at the amount of loss,
then the two contractors went at the building
to get the sound value less depreciation, and
they finally agreed on $45,000, and the apprais-
ers and Mr. Kling, who represented every com-
pany except the Pittsburgh Underwriters. and
Mr. Kling and I finally agreed on ficures, and
I on behalf of Mrs. Levin and Mr, Kling on
behalf of the other underwriters, stated in . that
proof of loss.

Q. You said that was all stated in the proof
of loss? A. No, T said we agreed on the figures
as those figures stated in the proof of loss.

(). Was there a chattel mortgage on this prop-
erty? A. I found out that there was.

Q. Did you state that in the proofs of loss’
A. The premises covering the contents are all
aware of it and adjusted their loss without any
qualification. Tt was written in my company
office. And I will say right here that I found
out then for the first time that it was customary
in making any loans on hotels to include the
chattels in order that in the event of foreclos-
ure the mortgagee would have something to

40 run the hotel with. And they were both made

Alfred 1., Stansbury—OCross.

recorded and went in the same day. The
rch in the Clerk’s Office disclosed it.
That both the chattel mortgage and the
estate mortgage? A. Yes. The chattel
rtgage was only given to help secure the first
rtegage.
Now you have been in this business a long
haven’t you? A. Twenty-five or six years.
When the companies consider a floss they
nsider two things, the moral risk and the

property risk, don’t they? A. The moral risk

the physical.

(). The moral risk and the physical, yes. The
juestion of whether or not there is a chattel

‘gage on the property is a question that is

sidered in considering the moral risk, isn’t

A. In most instances it would depend upon
whether it was made, the lien was on the chat-
s, at the time of the purchase. In other
words, often insurance companies where a chat-
| mortgage is made on the purchase, they often

mclined to write the insurance because that
sn’t show that the assured is running a losing
Dusiness,

[sn’t the fact of the existence of a chattel
'origage one of those facts which ought to be
disclosed in a proof of loss? A. It would where
he companies are covering under the things
that are chattels.

2 Why not in other cases? A. T would think

irrelevant,

(). Well, that $15,000 that was on the prop-
‘I'y was partly evidenced by chattel mortgage
and partly was real estate mortgage, I under-
stand? A, The chattel mortgage was a separate

nortgage.
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Q. I know, but it secured the same debt? A.
It secured it but I knew none of that until
afterwards.

Q. Afterward when? A. I kr}ew none of that
until the proofs of loss had been filed.

Q. You mean to say that Mrs. Levin conceal-
ed that fact from you? A. Mrs. Levin didn't
conceal it. Mrs. Levin said she didn’t know
how the mortgage read; and I went down t.
Jersey City and called on Mr. Altschuler and
he said that he took over a building and loan
mortgage. The building and loan held a mort-
gage when Mr. and Mrs. Altschuler owned the
property. Mr. and Mrs. Altschuler sold it to
Mrs. Levin. I can readily understand why the
owner would not be entirely familiar with that
procedure, as a mortgage man, in addition to
my insurance knowledge.

Q. What is the clause in the policy about the
chattel mortgage provision, can you tell us? A.
I couldn’t read it off-hand and nobody else
could read the whole printed conditions of the
policy. It was not concealed from your com-
pany. Your company covered the building.

Q. Whom did you shake your hand at? A.
I didn’t shake it at anybody. Please don’t in-
sult me. My character will stand investigation.

Q. As an insurance man don’t you consider
the existence of a chattel mortgage a very serious
matter in considering the validity of a risk?
A. You mean moral?

Q. Yes. A. In some instances I would.

Q. And it is universally so considered, isn’t it?
A. Yes, I believe it is. The companies covering
contents of that where a chattel mortgage would
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apply have paid that loss.

Q. What? A. The companies ecovering con-
tents of that where the chattel mortgage would
apply or cover paid that losss.

(. They were represented by you? A. Yes.
Not in that adjustment they were not. Mr.
Kling represented the companies in the adjust-
ment of the loss.

Q. But your companies, though, would [be
larely influenced by your recommendation, would-
n’t they? Haven’t you great influence wth your
companies? A. I don’t want to appear to be
conceited. . I don’t know, as a matter of fact.

Q. T understand. A. I don’t know whether I
have or not. I would have to try them out.

(. But you have influence with your com-
panies, haven’t you, or you wouldn’t be their
agent? A. Morally, I have influence.

(0. And you represented this company that
covered the insurance? A. Companies.

(. Companies that covered the personal prop-
erty, fire companies, and you also represented
Mrs. Levin? A. I represented Mrs. Levin in the
adjustment of the losses.

Q. Now will you tell me if there is any other
¢xplanation than you have given why it was not
put in there, a mortgage held by Mrs. Altschuler,
or a mortgage recorded A. T honestly have
N0 other than I answered before. It probably
Was an oversight. Your Honor, I have stated
that T did not know at first, after completing
them, that there was a chattel mortgage.

BY THE- CoUuRrT:

Q. Well, this proof of loss of course included
the companies that covered the contents? A.




86
Alfred L. Ntansbury—OCross.

That proof of loss is an exact copy of
others filed by Mrs. Levin with the other c«
panies.

Q. Yes, but I mean among the policies listed
here is the policy covering the contents? A.
Yes, every one of them. It shows in under the
second item, second column, whether they cover
building or contents. They are all supposed to
be alike, the proofs of doss are.

Q. Let me ask you. You have testified that
the total amount of insurance was $36.500? A.
Yes, sir.

Q. That included $5,000 on the contents?
No, sir.

Q. It didn’t? A. No, sir. There was $5,500
on the contents with a sound value shown
the time of $10,000. $5,500 contents, with a
sound value of the contents shown to be $10.
000.

Q. Well, am 1 correct when I say that the
total amount of all these policies is $36,5007
(The witness explains to the court at side bar.)

Q. Well, then, what is the total amount includ-
ing the insurance on the contents? A. $42,000.

Q. That is correct, is it? A. On the build
ing and contents.

Y MR. BOARDMAN:

Q. Those facts were not given, that this $15.-
000 was secured by two mortgages, one real es-
tate mortgage and one chattel mortgage? That
information was not given to the Pittsburgh
Underwriters, was it? A. The Pittsburgh Un-
derwriters? :

Q. Yes. A. Only the information in this proof
of loss as far as I am aware.
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Q. Is it in there anywhere? A. No, sir.

Q. Now it was not because you didn’t know
about the chattel mortgage that you didn’t say
that $15,000 was secured by a real estate mort-
gage? That is not the reason, is it? A. No,
sir; there is no attempt at concealment of any
of the facts.

(2. And wouldn’t it be natural to put in where
is says right there, where your attention is
called to it with a particular line, it says, “State
the nature and amount of encumbrances at
time of fire,” and you put in $15,000—“State
the nature”—you were. a notary public as well
as other things? A. Yes, sir.

(2. The nature of it; there is no attempt to
State the nature of it? A. The mere fact that
[ am a notary would have no bearing on that
[).‘ti‘f of lt

Q. But can you imagine why you didn’t put
in the nature of the encumbrance, when it turns
out now that it was both a real estate and a
chattel mortgage? A. I cannot.

Q. Did you learn in your investigation that
Mrs. Altschuler is some relation to Mrs., Levin
or Mr. Levin? A. T learned there was some

"szr:mt relationship between them; just what I
lon’t know.

Q. And let me understand; these mortgages
Were originally given to whom? A. I didn’t
make a search of the premises. I understand
Th}lt the Home Building and Loan Association
0f Asbury Park originally had a mortgage on

tl

'ere when Mrs. Altschuler owned the premises.
[

was given to understand—this is on my inves-

tigation—that Mrs. Altschuler sold the premises 40

0 Mrs. Anna Levin and the Altschulers took
over these mortgages.
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Q. And the Altschulers, her cousin, took over RE-DIrRECT EXAMINATION BY MR. CARTON:
the mortgages? A. Took over the mortgages as
part payment.

Q. At the same time? A. Part payment.

Q. Therefore, when they bought the property,
the condition of those mortgages was a matter
which entered into the transaction, wouldn’t it
be, if that is a correct understanding? A. Well,
in a mortgage of that kind I don’t think they
would ordinarily know that the

Q. I mean and see the mortgage. A. The
Home Building Loan assigned the mortgages over
to Mrs. Altschuler. Mrs. Levin didn’t make the
mortgages, as I understand it; the Home Build- , DiREcT EXAMINATION BY MR. CARTON:
1n;(; anvd Loan ?851g}1‘er(1 them ower: 4 Q. Mr. Dagich ihin e nroaat il bt husoh 3

). Yes, but she procured her distant relative ) L ¢

: : ; Underwriters? A. I do. I am the executive
to take an assignment of the mortgages at the

Q. Mr. Kling, Mr. Stansbury, was the repre-
sentative of the General Adjustment Bureau, was
he not? A. Yes, sir.

Q. And the General Adjustment Bureau in
turn represented the companies outside of the
Pittsburgh? A. Yes, sir; that is all they do
represent. is companies in the adjustment of

losses,

> - - s

GEORGE R. Davies, sworn for plaintiff.

; head
time she bought the property? A. She took it = i . :
= I I, Y ‘ ‘ Q. T show you a letter. Wias that letter writ-
back as part purchase price, she having owned : ; :
L : . ; : ten by you to Mrs. Levin? A. It was.
the property, is what I am given to understand 0 'D"l Mo thil: Totter®ic & Toraid
B ; ; : Q. Did you write this le : : .
I didn’t search the premises, I am only told that. :

Q. How long had the Levins owned this Hotel MR. CarToN: I wish to offer it.
Clarendon in Asbury Park? A. I couldn’t answer Mr.

BoArRDMAN: No objection.
that question.

(Letter marked Exhibit P-4.)

Q. Well, about. How long have vou been writ _
ine i . G ; ; A Cross EXAMINATION BY MR. BOARDMAN:
Ing insurance for them? A. I wrote the insur

ance the previous October to the fire, ‘ Q. What is the Pittsburgh Underwriters? A.
Q. They bought it recently? A. They didn't "he Pittshurgh Underwriters is an association

buy the hotel through our agency. of four companies issning a policy of insurance
Q. No, but they bought it recently, didn’t underwritten by the assets of four companies,

they? A. I think they had owned it a couple of | namely, the Allemania Fire Insurance, the Nati-

TeATE e oe dlige s : onal Ben Franklin and other companies named
Q. Two or three years? A. I think so; I am heretofore,

e not positive. PLAINTIFF RESTS.
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MR. BOARDMAN: May it please the court,
I move for a non-suit upon the following
grounds:

1. That it now apears from the evidence
that Mr. Le Compte at the time he wrote
the policy was acting as agent for hoth
parties, for Mrs. Levin and the Pittsbhurgh
Underwriters.

2. That the policy of insurance contains
a provision requiring that “If fire occur,
the insured shall give immediate notice of
any loss thereby in writing to the compary”’;
that admittedly no notice was given to the
company immediately.

3. That no proof of loss was filed within
sixty days of the fire.

4. That the proofs of loss do not comply
with the requirements either of the form or
with the requirements of the policy. It is
required that the proof of loss shall show
“the cash value of each item therein, the
amount of loss thereon, all encumbrances
thereon, all other insurance, whether valid
or not, covering any of the said property.”

5. That the proofs of loss are defective in
failing to disclose the existence of the Ohio
Farmers’ policy, which their own witness
testified was in existence, and in failing to
disclose the nature of the encumbrance. The
only information given was that the encum-
brance was $15,000. The nature of the en-
cumbrance now turns out to have been a
bond, secured by both a real estate mort-
gage and a chattel mortgage, and it appear-
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ing that the existence of a chattel mortgage
is always a matter of vital importance in
the question of moral risk and a matter
which the insurer had the right to be in-
formed.

6. The plaintiff affirmatively appears to
have sworn falsely in filing the information
in respect 'to the nature of the encumbrances.
The last proof that we have is that within
two or three years before, when Anna Levin
bought the property, her distant relative or
representative, Mrs., Altschuler, bought the
encumbrances, and that the relieving of the
seller of the encumbrances was part of the
transaction. Therefore it appears affirma-
tively that the matter must have been in the
mind of the assured at the time she made
her proof of loss.

7. We respectfully submit that there is
no basis for damages shown; that there are
no damages uncompensated for. The proof
of loss, which is binding on the plaintiff,
although in evidence in her behalf, states
the sound value at $45,000. Mr. Le Compte,
the witness called by the plaintiff testified that
the building was about half destroyed. That
would make the damage about $22,500, and
they have received, according to the plain-
tiff’s testimony, $27,000. Therefore, there
is no damage remaining unaccounted for.

Now those are the points, and I will turn
to my argument.

(Mr. Boardman argues and Mr. Carton
replies. )

MR. BoarpMAN: I also make a motion for
non-suit on the ground that it affirmatively




92
George R. Davies (for Deft.)—Direct.

appears that the policy was cancelled and
notice was given of its cancellation.

And further that it appers affirmativels
that the policy was cancelled by the home
office and the policy of the Ohio Farmers
was substituted for it by Mr. Le Compte,

who was the agent of the assured for the

purpose of writing insurance and procuriny
new insurance. That appears affirmativel,
THE CourT: I will deny your motion,
Mr. Boardman. I think that this is a jury
question.
(Objection noted for defendants as ground
of appeal.)

DEFENDANTS’ TESTIMONY :

GEORGE R. DaAvIes, sworn for defendants.
DirecT EXAMINATION BY MR. BOARDMAN :

Q. Mr. Davies, you are the executive head of
the Pittsburgh Underwriters? A. Yes, sir.

Q. And you told us that was an organization
of four companies, which organization carries on
an independent insurance business? A. I stated
an association rather than an organization; prac-
tically a department of four companies which
are a corporation.

Q. What is the territory in which Mr. Le
Compte is aunthorized to write policies?

MR. CARTON: T object to that, your Honor,
I don’t think that makes any difference.
There is no limitattion of his ageney accord-
ing to the policy and according to the proofs
which appear in this case.

George R. Davies (for Deft.)—Direct.

MRr. BoArRDMAN: I won’t press the ques-
tion if we can get the certificate.

). He had a certificate, did he? A. He did.
Q. And his agency was defined in that certif-
icate? A, It was.

Q. I will ask, is Asbury Park in the Lakewood
distriet? A. It is not.

(. Generally speaking, is Asbury Park as de-
sirable a locality to write insurance in as Lake-
wood? A. It was not, so far as we were con-
cerned, because we had cancelled it due to the
fact that we had a very excessive loss ratio.

Q. When did you first hear of this policy that
has been marked in evidence P-1? A. When did
[ first hear of the policy being issued?

Q Yes. A. Oh, around about July 1, 1922.
Q. Did it come to your attention? A. It came
the attention of our assistant manager.

Q. What was done? A. On July 3rd the fol-
lowing telegram was sent to Mr. Ernest Le
Compte, 313 Second Street, Lakewood, New Jer-
sey, dated July 3rd: “Cancel quickly 6330175
and  76.  Asbury! Park prohibited territory.””
(signed) Pittsburgh Underwriters.”

Q. Have you a copy of that telegram? A. I
have,

{

to

MR BOARDMAN: T offer it in evidence.

THE WiTNEsS: T also have a copy of the
confirmation by letter if you want it.

MR. CArTON: T object to this copy, your
Honor,

MRr. BoARDMAN: I haven’t the original.
Do you want us to prove by Mr. Le Compte

MR. CarTON: T surely object to the copy. 40

that we haven’t got that copy?
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MR. BoARDMAN: Well, I insist on it for
this reason. Mr. Carton, with extreme cau-
tion has called for it. (Reads): “You are
hereby notified and authorized to produce on
the trial of the above-entitled action the orig-
inals and copies of any and all correspond-
ence passing between Ernest Le Compte,
Lakewood, New Jersey, and the defendants,
ete.”

In responding to that, I say I haven’t the
original. Tt went to a man who is no longer
our agent, we have no control over it, and
offer this from our files.

MR. CARTON: The effect of serving notice
to produce, if it is not admissible in any
other way, that does not make it admissible.
Because I ask for papers does not make
them admissible.

THE CoURT: No, I am sure of that I
think there is objection to this telegram,
the copy, based upon the ground that it is
a copy of the telegram

MR. CARTON: Yes, your Honor.

THE CouUrT: I shall sustain the objection.
The witness certainly can testify as to the
fact that a telegram was sent and what the
contents of the telegram were.

Q. The contents of the telegram that you have,

you know that was sent on July 3rd? A. It
was,

Q. Whas that followed up by a letter? A. It
was.

Q. Have you a copy of that letter? A. I have,
dated July 3rd, addressed to Mr. Le Compte,
the same as the telegram. It reads
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MR. CARTON: Objected to.

THE CoURT: Do you call for the produc-
tion of the letter?

MRr. BoArDMAN: He is not a party to
the suit.

Tae CouRT: Mr. Le Compte is not a
party?

MR. BoARDMAN: Not a party. 1 will put
Mr. Le Compte on. (To Mr. Le Compte):
Have you the orginal of that, Mr. Le Comp-
te, the letter following the telegram?

Mr. Le CompTE: I am not sure. (Pro-
duces letter).

Q. Is this the original of that letter (Letter
shown witness)? A. It is.

MR. BoAarbDMAN: I offer the original of
the letter in evidence.

MRr. CarTON: May I see it, Mr. Board-
man?

MRr. BOARDMAN: Yes.

(Mr. Carton examines letter.)

MR. CArTON: No objection.

(Letter marked Exhibit D-1.)

A. Do you want me to read it?

Q. Yes. A. This letter is dated July 3, 1922
addressed to Mr. Ernest E. La Compte, 313
Second Street Lakewood, N. J. (Reads letter).

Q. Did you follow that up with other letters
with similar instructions? A. We did.

Q. Can you give us the dates? A. Yes.

Q. Give us the dates when you wrote to Mr,
Le Compte concerning this. A. Am I permitted
to read the letters?
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MR. CARTON: You haven’t been asked  that.

Q. Just give us the dates. A. July 31, that
was followed up, 1922, August 23, 1922; October
7, 1922, October 27, 922; on which date we also
wrote our special agent, John A. Lance, of
Reading, Pennsylvania, who covered this terri-

tory, in reference to the cancellation. Mr. Lance

MR. CARTON: I object. There is no ques-
tion.

Q. Don’t volunteer. A. We then followed up
the letter again on December 14, 1922. So that
we were after him continually up until that time.
The fire occurred December 21, 1922,

Q. Was any notice in writing ever given to
the company immediately upon this loss? A.
You are speaking of this in December?

Q. Yes. A. There was not., either in writing
or otherwise, excepting the purported proofs of
loss.

Q. And they came in A. Some time in
the fore part of March, 1923. T think it was
about March 3rd, from memory.

Q. I suppose this will show it, March 2nd?
(Paper shown witness.) A. March 2nd.

Q. Did the company participate in the adjust-
ment? A. We did not.

Q. You have had experience in fire insurance,
I take it? A. I have.

Q. Will you tell us what difference between
the amount of recovery by including the Pitts-
burgh Underwriters and the non-including of
the Pittsburgh it would make, provided that the
Pittsburgh Underwriters’ policy was eventually
disallowed? A. If you will allow me to have the

BT
(feorge R. Dvies (for Deft.)—Direct.

proof of loss which is admitted in evidence, I
will give you the exact figures in a second.

(Paper produced to witness.)

A. The assured collected on the building which
our policy originally covered, $26,787.51. H'ad
not the Pittsburgh Underwriters’ policy been in-
cluded, they would have been co-insurers to the
extent of $4,500 and the amount of loss which
would have been paid the assured would have
been $27,158.69; or, in other words, she would
only have been penalized $317.18 by not includ-
ing our policy; and by including it they have
made a claim on us for $4,251.99.

Q. Now if, instead of citing the other loss, or
$31,000, was it, or $30,000? A. $31,039.50 is what
they claim was the loss on the building.

Q. If that loss had been tucked up to $36,000,
then the eighty per cent clause would not have
worked? A. Would not have applied.

Q. And they would not have stood to lose a
cent in that event in putting in the Pittsburgh
Underwriters? A. They would not.

Q. The figures that are put in the proofs of
loss—and you have heard the testimony of how
this proof of loss was made out—are not the
original claims of the assured but the corrected
claims after an adjustment had been arrived at
in this case, we will say, with the other compa-
nies is that right?

Mgr. CARTON: Objected to as characteriz-
ing what proofs of loss generally contain.

MR. BoarbDMAN: All right. I think it is
already in the testimony, Mr. Carton.
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CroSs EXAMINATION BY MR. CARTON:

Q. You are the executive head of these four
companies, are you? A. Of the Pittsburgh Un-
derwriters Department.

Q. Which is made up of these four companies?
A It is.

Q. And how long have you been acting in that
capacity? A. As the executive head?

} Yes. A, Fourteen years February first,
last.

Q. And still acting? A. I am.

Q. How long had Mr. Le Compte heen vour
representative or agent? A. Well, for several
years; I can’t recall exactly.

Q. Several years prior to 1922? A. Several
vears prior to 1922,

Q. And had he written considerable insurance
for you in his territory? A. Well, it was a fair
amount of business.

Q. As agent for these companies, for your com-
pany? A. Yes.

Q. You say he is not your agent now? A. He
is not.

Q. Since what time? A. He has not been our
agent since—I think it was September, 1922,
when he was suspended.

Q. When? A. September, 1922, when he was
suspended.

Q. What do you mean, suspended? A. Re-
quested to cease writing any further policies,
cease writing, binding or renewal, any more in-
surance for our account.

Q. Why was he suspended? A. Well, there
were several reasons. At that time we had
some trouble in connection with remittances,
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Q. What do you mean by trouble? A. In
collection of balances.

Q. You mean he didn’t make his monthly re-
turn to you? A. Oh, he made his monthly re-
turns, but the payments were not coming in in
a satisfactory way.

Q. Had you had that trouble before July 1,
19227 A. I don’t recall of any prior to 1922
at all, no.

Q. Well, you say you suspended him some time
in September, 1922? A. I think September was
the first suspension.

Q. Was the first time you ever had any trouble
with him? A. I think it was, from memory; I
wouldn’t say absolutely sure.

Q. Was that the reason that you instructed him
to cancel these policies you refer to, hecause he
didn’t make remittances? A. Well, of course,
we also had in mind that his carrying out of
our instruetions on this cancellation was not
entirely satisfactory.

Q. He didn’t carry out your instructions satis-
factorily in cancelling this policy? A. We had
ordered the policy cancelled, as I stated before
in the testimony a while ago, July 3rd, and we
hadn’t yet succeeded in securing the policy; it
had not been returned.

Q. You wrote him on all these various dates
from July 3rd to September 14th? A. Yes, sir;
we did.

Q. And still you couldn’t get him to cancel
it? A. I didn’t say we couldn’t get him to
cancel it, We had not succeeded in getting the
cancelled policy in to complete our records.

Q. Did you want the cancelled policy in? A.
We surely did.

10
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Q. Why? A. Because we wanted to be sure
beyond peradventure of question that there is
no possible likelihood or chance of ever being
a suit brought under it.

Q. You want to be sure the policy is in your
possession and there is no possibility or like-
lihood of suit? A. That is the only sure way
we can have of placing ourselves in a position so
that no suit will ever be bronght under our
policy.

Q. What practice do you require of your
agents in canceling policies? A. Well, what do
you mean by that?

Q. Don’t you know what I mean by the ques-
tion? A. No.

Q. What is the practice that you impose
upon your agents as to their method of cancel-
ling your policies? A. When we write an agent
for the cancellation of a policy, it matters not
to us whether that agent gives immediate notice
in writing to the assured of the cancellation of
that policy or he goes to the assured and secures
the policy right from the assured.

Q. But you appreciate you haven’t answered
my question at all? A. I don’t appreciate any-
thing of the sort. I thought you asked me what
we expected the agent to do. We expect him
to get in our policy.

Q. What lour requirements are. A. Our re
quirements are for him to cary out our instruc-
tions.

Q. What your requirements are. A. Our re-
structions were to cancel that policy.

Q. But you left it to him to cancel it any way
he pleased? A. It matters not to us how he
gets that policy in, so it is cancelled, how he
carries out our instructions.
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Q. But he never did satisfy you that he pro-
perly cancelled this policy, did he? A. We have
every reason to believe that he did order the
policy ecancelled.

Q. Answer the question, please.

(Question repeated.)

A. We never suceeded in getting the policy in.

Q. You haven’t answered my question yet. A.
Well, if you want me to answer yes or no, of
course I will say yes.

Q. Yes what, that he had cancelled it accord-
ing to vour satisfaction? A. Well, sir, Mr. Car-
ton, if you were handling a thousand policies
per day going in and out, and having to make
cancellations going in and out, I don’t think that
vou would continue to do business unless your
records were complete.

(0. You have a regular method in your office
as to the manner in which you desire to have
your policies cancelled, haven’t you? A. As to
the manner?

Q. Yes. A. T told you before——

Q. Have you or haven’t you? A. We haven’t
any particular manner.

Q. Do you provide a notice for the agent to
use for that purpose? A. Do we provide a no-
tice?

Q. Yes. A, Not necessarily so.

Q. Well, you do, don’t you? A. No, some-
times we will, if they want to send out a regis-
tered letter and authorize cancellation, we will
give them blanks for that.

Q. Tsn’t it the practice of all reputable com-
panies to have a form of notice to send to the
Owner and mortgagee, five days’ notice? A. No,
only when it is a registered letter.

30




40
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Q. Isn’t that the method you pursue? A. No,
not once in a hundred times, I will venture to
say.

Q. You risk this careless method of account,
do you? A. If you were familiar with the home
office of the insurance company you would
not consider it a careless method.

Q. You consider it such, don’t you? A. When
we haven’t secured immediately

Q. You consider it a careless method, don’t
you? Now be fair and answer the question. A.
I want to be fair, but I don’t want you to put
words in my mouth which are not there.

Q. You only answer the questions. A. We
were after that policy, of course, and kept after
that, right after Mr. Le Compte to send it in.

Q. Well, don’t you infer by that that he had
taken care of it satisfactorily to your view? A.
He could have taken care of it and relieved ns
of liability and yet we would not be satisfied
until we had the policy in our possession.

Q. There is a regular and approved method or
manner of cancelling policies, is there not, under
the policy? A. Why, no, not in the policy.
If you want to cancel it by registered letter,
give a man notice in writing

Q. Don’t you furnish your agents with a form
notice to send to the owner or mortgagee? A.
In some cases.

Q. You don’t in all cases? A. No; we don’t
by any manner of means.

Q. You had this policy Exhibit P-1 printed
with Le Compte’s name on, didn’t you? A. We
did.

Q. And sent it to him? A. Yes.

Q. As your agent? A. We did.
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Q. And you furnished him with supplies, didn’t
you? A. We did.

Q. Among those supplies was a form of no-
tice. which he was to send out to the mortgagee
or owner? A. The chances are that there was
not.

Q. Was there or not? A. Very seldom do we
ever send out registered letter notices of cancel-
lation to our agents, due to the fact that we do
not want to encourage cancellations in that way,
and therefore we very seldom send them out, ex-
cepting when he requests it. That is what you
want?

Q. What do you instruct your agent to do?
A. We instruet him, as I stated in this letter,
“Please cancel that policy and quickly.”

Q. And let him use his own judgment as to
how it should he done; is that right? A. As
long as he is our agent, we recognize him as
having sufficient knowledge how to cancel a
policy.

Q. And when you found out by writing him
for months instructing him to cancel this policy,
did you have any doubt whether he knew of the
proper way to cancel it or not? A. We didn’t
receive any information from him.

Q. Did he ever send you back any evidence
that he had cancelled the policy, but a receipt
Or notice or registered letter or return of the
policy or anything of that sort? A. He had not.

Q. Why didn’t you then instruect him how to
cancel it? A. We did instruct him on December
14, 1922, the letter which I referred to you as
being the last letter written him.

Q). Seven days before the fire? A. Seven days 40

before the fire. We didn’t have a chance to
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follow out what we were going to do, that unless
he sent in that policy, we would immediately
notify the assured by registered letter, which
follows that day. We ecan’t go over his head
and notify the assured of the cancellation of a
policy. It naturally would have gotten him in
wrong with his client, and therefore we hesi-
tated about doing that in this case, which is
customary.

Q. My dear sir, this man was not your agent
at that time; he had been suspended. A. He
was only suspended. He was our agent in a
sense. He could not renew, bind

Q. In what sense was he your agent? A. He
was our agent except that he could not bind or
renew any more business.

Q. For every other purpose he was your agent
vet? A. He was our agent so far as he was
concerned. He was only suspended.

Q. Did you suspend him more than once? A.
I don’t believe that suspension was ever lifted,
from memory.

Q. Did you finally expel him? A. No, we did-
n’t expel him.

Q. How do you get rid of an agent when you
are through business with him? A. Simply close
the agency up and not renew his license at the
end of the current year.

Q. Did you do that with respect to Le Comp-
te? A. We did. We didn’t renew his license,
and I am not sure in New Jersey whether it is
January, February or March 1st. It is different
in almost every state.

Q. When was it you didn’t renew his li-
cense? A. Well, the end of the year in which
licenses were necessary for the new year, what-
ever month that would be; I don’t know.
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Q. With relation to 1921, 1922 or 1923? A.
Oh, well, that would be the fore part of the year
1923.

Q. The fore part of the year 19237 A. Yes.

Q. That was after the dispute arose with re-
gard to the loss under this policy, wasn’t it?
A. After the dispute?

Q. Yes. A. The fire occurred December 21,
1922.

Q. Yes, and you knew that there was a claim
being made on you at that time, didn’t you? A.
We did not.

Q. Didn’t you take up with Le Compte after
the fire the policy, whether he had actually ean-
celled the policy or not? A. Well, we may
have done that.

Q. You usually get very busy when there is
a fire, don’t you? A. Wait a moment now.
We may have taken that up with Mr. Le Compte;
in fact, we were talking about that letter of De-
cember 14th, which shows that we did that; and
then we received a letter—I remember now—
when we wrote that letter of the 14th to Mr. Le
Compte in which we notified him that unless he
sent that policy in without any further delay
that we would notify the assured. He replied
to that letter.

Q. T haven’t asked you what he replied. A.
I am going to answer your question if you want
it answered.

(). T haven’t asked you that. A. But you
wanted to get me to answer as to whether we
wrote Mr. Le Compte after the fire, didn’t you?

Q. Yes. A. If you want me to answer it, I
will answer it in my own way.

Q. Did you write him after the fire? A. Com-
pleting that answer which I was just going
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Q. No, I am not going to let you complete it
because it is not responsive. A. Well, it is con-
firmatory, at least, right in with that. He wrote
us a letter

Q. Did you write him after the fire? A. We
certainly did.

Q. I show you this notice. You are familiar
with this form of notice, are you not? A. Well,
I want to state

Q. Are you or aren’t you? A. I am familiar

with cancellation notices, but I have never sent
out a notice like that. That wouldn’t pass mus-
ter with the Pittsburgh Underwriters.

Q. Would not? A. No.

Q. What would pass muster with the Pitts-
burgh Underwriters? A. One which we deem
is absolutely legal in every respect.

Q. Fireproof? A. You might say fireproof.

Q. Was that the one that you sent to Mr.
Le Compte to use? A. No, I don’t know that
we ever sent Mr. Le Compte any.

Q. Why didn’t you? A.'If hé ever asked for
any, we sent them to him. If he didn’t we
didn’t send them to him.

Q. Mrr. Davies, when you say you notified
him to cancel this policy July 3, 1922, and when
you had to write him for months after that until
December, and hadn’t got a satisfactory result,
why didn’ t you instruct him and send him one
of these notices that he could use? A Rather
than do that we would have written direct to
the assured and gsent a registered cancellation
notice to the assured.

Q. Don’t you know it is the regular practice,
at least in this district, for the agent to send
these notices of cancellation to the insured? A.
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[ want to let you know this: that I have not—
and I am the executive head of the Pittsburgh
Underwriters, I am a member of the firm of
Davies & Mother, and we do $250,000 a year in
premiums, and we never send a specific notice
out to an assured that policies are to be cancelled
unless it is absolutely impossible to replace that
insurance,

Q. Even though you are instructed by your
company to cancel a policy? A. Absolutely.

Q. You don’t send out a notice to the insured?
A. Absolutely not.

Q. Do you know the practice prevailing in
this section? A. I ought to.

Q. Well, you ought to because you instructgd
Mr. Le Compte to cancel this policy? A. We
did.

Q. But you don’t understand that that prac-
tice. would suggest that he should send them a
Written notice and get a registered mail so
you had some return back from this assured
%0 as to know that he had got a notice of it?
A. There was no necessity for it at all.

. How do you know that a policy is cancel-
led if you don’t get something back from the
assured? A. How do we know it is cancelled?

Q. Yes, to your satisfaction. A. That is the
reason we kept up following up our first telegram
and letter because we wanted to get the policy
in from the assured, beyond peradventure of
question.

Q. Suppose you can’t get your policy in; how
do you know whether it has been cancelled,
whether the agent has' carried out his instrue-
tions or not, unless you get the policy back from
the assured? A. When it comes down to that
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point, we either secure a registered letter notice
of cancellation or a lost policy receipt, signed
by all parties in interest.

Q.- And that is the regular way, isn’t it? A.
Sure, when you can’t get the policy.

Q. You didn’t do that in this instance, did
you? A. We didn’t have time when we made
up our minds to handle it that way.

Q. When did you make up your mind to han-
dle it in that way? A. December 14, 1922.

Adjourned till June 29, 1926, at 10:00 A. M.

Freehold, N. J., June 29, 1926.
Trial of the cause resumed at 10:00 A, M.

THE COURT: On application of the plain-
tiff and after hearing counsel, the court has
permitted an amendment to paragraph 6
of the complaint, so that, as amended, par-
agraph 6 shall read as follows:

“On February 28,1923, plaintiff ‘furnished
defendants with proof of her loss and inter-
est in said property and otherwise duly per-
formed all the conditions in said policy on
her part except the provision of the policy
which reads: ‘If fire occur the assured shall
give immediate notice of any loss thereby
in writing to the company’, and the pro-
vision therein providing for the furnishing
of the defendants wth a sworn statement
of the loss within sixty days after the date
of the fire. These provisions of the policy
were waived by the defendants.”

And on behalf of the defendants an answer
to the amendment is premitted which denies
the statements in paragraph 6 as amended.
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GEORGE R. DAvViES, Resumed for Defendants.
By MRe. CARTON:

Q. Mr. Davies, I think when we adjourned
Friday evening we were asking you about efforts
you had made to have Mr. Le Compte cancel
this policy, and I think you said that on Decem-
ber 14th you had then determined upon some
other method of effecting the cancellation of this
policy; is that so? A. That is true.

Q. And what was the method that you had
decided to undertake at that time? A. I have
got a letter here if you want me to read it.

Q. No, T haven’t asked you that A. We wrote
him at that time that unless the cancelled policy
WVas returned that we would immediately take
the matter up direct with the assured.

(. Wheh was on December 14th? A. Decem-
ber 14th, 1922,

Q. And why was it necessary for you to write
him in that way? A. The mere fact that we had
been endeavoring to secure that cancelled policy
Since July 3rd and had not yet secured it was
sufficient for us to take steps by which we could
get it in.

Q. Has anything further been done by Mr.
Le Compte after the receipt of your December
l4th letter prior to the time of the fire? A.
Any action, you mean, as to the cancellation
of the policy?

Q. Yes, if you know. A. Well, I don’t know
that he did anything after December 14th.

Q. Did you get any response from Mr. Le
Compte to your December 14th letter? A. I
did.
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