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Bill of Complaint. 

BILL OF COMPLAINT. 

Filed, March 13, 1926. 

In Chancery of New Jersey 
To his Honor Edwin Robert Walker, Chancellor lO 

of the State of New Jersey: 

Complainant, Security Bond and Mortgage 
Co., a corporation of New Jersey, having its 
principal place of business in the City of New-
ark, County of Essex and State of New Jersey, 
respectfully says : 

1. On November 24, 1925, Bany Weiss and 
Lena Weiss, his wife, entered into a written con-
tract with complainant whereby the said Bany 
Weiss and Lena Weiss, his wife, undertook and 20 
agreed to convey to the complainant, for the 
purchase price of Sixteen Thousand Dollars 
($16,000.00), by Deed of Warranty, free from all 
encumbrances, excepting tenancies and a mort-
gage held by The ,Vatson Building & Loan Asso-
ciation in the nominal sum of Twenty-seven 
Hundred Dollars ($2,700); all that lot, tract or 
parcel of land and premises, hereinafter particu-
larly described, situate, lying and being in the 

30 City of Newark, County of Essex and State of 
New Jersey. 

BEGINNING on the East line of Jones Street at 
a point therein distant three hundred seventy-
five feet eight inches from the corner formed 
by the said line of Jones Street and the North-
erly line of Springfield A venue; thence running 
Easterly at right angles to said Jones Street 
eighty'...eight feet more or less to the Easterly 
line of Sayres Coe, deceased, land; thence North-

40 
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erly along said line twenty-five feet; thence 
Westerly at right angles to said Jones Street 
eighty-eight feet more or less to the Easterly 
line of Jones Street; thence along the same 
Southerly twenty-five feet to the Place of Begin-
ning. 

1 O 2. A copy of said agreement is hereunto an-
nexed, marked "Exhibit 1," and is hereby made 
part hereof. 

3. Complainant thereupon caused an exam-
ination of the title to the above-described prem-
ises to be made and a survey of the above-de-
scribed premises to be made. 

4. Complainant further shows that in the 
title deed from Reinhard Heider and Maria J. 

20 Heider, his wife, to John Boepple and Johanna 
Boepple, dated July 9, 1875, recorded in Book 
I 18 of Deeds for Essex County, page 265, there 
appears the following condition: '' This sale is 
further made with the following condition, that 
if said party of the second part shall receive 
all costs and interest and the amount paid for 
this property and other expenses laid out by the 
party of the second part for from the party of 

30 

40 

the first part in ,one year from date hereof, then 
the party of the second part or their heirs and 
assigns promise and agree to give to the party of 
the first part a Warranty Deed with the same 
conditions as mentioned in this Deed.'' 

5. Con1plainant further shows that the out-
side lines of the front building erected on the 
above-described premises were, on January 24, 
1926, and still are, not within the boundary lines 
of the property above mentioned as des.cribed in 
the Deed therefor; and that the said building is 
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not all within the boundary lines of the property 
as described in the Deed the ref or. 

6. Complainant charges that the said Bany 
Weiss and Lena Weiss, his wife, the defendants 
herein have at no time been ready, willing and 
able t~ convey the premises aforesaid! and ~s 
hereinbef ore described, to the complainant, 1n 
accordance with the terms and conditions of the 
said contract entered into between the said 
parties, and are not now ready, willing ~nd ab~e 

. to convey the said premises to complainant 1n 
accordance with the said agreement dated No-
vember 24, 1925, hereunto annexed and marked 
"Exhibit 1 " and complainant alleges and 
charges that the condition containe~ in sai~ 
Deed from Reinhard Heider and Maria J. Hei-
der, his wife, to John Boepple and Johanna 
Boepple, his wife, dated July 9, 1875, recorded 
in Book I 18 of Deeds for Essex County, page 
265 renders the title to said premises condi-
tio~al and defeasible, and complainant further 
charges that by reason of said Deed the said 
Reinhard I-feider and Maria J. Heider, his wife, 
their heirs, executors, administrators or assigns, 
have an outstanding interest, interests, claim or 
claims in and to the title to said premises, and 
complainant further charges that the front build-
ino- erected on said premises is not all within 
th: boundary lines of the property as described 
in the Deed therefor, but encroaches upon ad-
joining lands and premises on the south. Com-
plainant has incurred expenses as follows: 

For searching title .................. $100 
]?or surveys . . . . . . . . . . . . . . . . . . . . . . . . . 4 7 

10 

20 

30 

7. Co1nplainant further charges. that the said 
Bany Weiss and Lena vVeiss, the defendants 
herein have refused to return to the complain- 40 

' 



4 

Bill of Complain.t. 

ant, upon its demand, said sum of One Thousand 
DoHars paid on account of the purchase price 
of said property, and the further sum of One 
Hundred Forty-seven Dollars search fees and 
disbursements , incurred by co~plainant as afore-
said. 

10 8. Complainant further shows that the said 
Bany Weiss and Lena "\V eiss his wife the de-
fendants herein, · have placed 'the said 'premises 
above described on the real estate market for 
sale and that they are about to sell same to some 
other person or persons. 

9. Complainant further shows that it has at 
all ti~es been re~dy, willing and able to per-
form its undertalnngs and covenants contained 
in said agreement dated November 24 1925 

20 hereunto annexed and marked '' Exhibit i '' and 
now tenders itself ready, willing and able to per-
form same. 

Complainant is without adequate remedy in 
the courts . of law and therefore prays: 

1. That the said Bany ,iV eiss and Lena Weiss 
hi~ wi_fe, the defendants in this suit, may answe; 
this bill of complaint, but without oath, and each 

30 statement therein made. 

2. That a decree be made directing the said 
defendants to repay to the complainant the said 
sum of One Thousand Dollars paid on account 
of the said purchase price of the property, as 
above stated, and the further sum of One Hun-
dred ~ort~-sPven Dollars search fee and survey 
fee, with interest, and that said sum of One 
Thousand Dollars be impressed as a lien upon 
the land and premises hereinabove described and 

4 O in t]w event tlrn t the said defendnnts 00 ' not 
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pay the same to the said complainant, that the 
said property be sold to raise and satisfy the 
said sum to the complainant. 

3. That in the meantime the defendants be 
enjoined and restrained from disposing of or en-
cumbering, in any way, the said lands and . premises. 

4. 'fhat a 1Writ of Subpoena may issue com-
manding the said def end ants., Bany Weiss and 
Lena Weiss, his wife, to answer this Bill of Com-
plaint and to abide by such decree as this Court 
may make in the premises. 

5. And that co1nplainant may have such fur-
ther or other relief in the premises as the nature 
of the case may require and as shall be agree-
able to equity and good conscience. 

And complainant will ever pray, etc. 

COHEN & I{LEIN, 
Solicitors for and of Counsel with Complainant. 

Exhibit 1. 

ARTICLES OF AGREEMENT 

MADE the twenty-fourth day of November, 1925 
BETWEEN BANY WEISS and LENA WEISS, 
his wife, of the City of Newark in the County 
of Essex .and State of New Jersey, party of the 
first part, hereinafter known as VENDOR; 
AND SECURITY BOND & MORTGAGE COM-
P ANY, a corporation having its principal place 
of business in the City of Newark in the County 
of Essex and State of New Jersey, party of the · 
second part, hereinafter known as VENDEE. 

10 
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,vITNESSETH, Said vendor for and in consid-
eration of the sum of SIXTI~EN THOUSAND 
Dollars to be paid and satis.fi~d as hereinafter 
mentioned, and also in consideration of the cove-
nants and agreements hereinafter mentioned, 
made and entered into by the said vendee, doth 
agree with the said vendee, well and sufficiently 

lO to convey to the said vendee, its successors and 
assigns, by Deed of vV arranty free from all en-
cumbrances, except as hereinafter stated, and 
free from all municipal, county or state taxes 
or assessments for improvements already made 
or in progress, whether such assessments are 
confirmed or prospective, subject, however, to 
restrictions of record, if any, and to Zoning 
Ordinances of the municipality in which the 
premises hereinafter mentioned are located, 

20 which restrictions and Zoning Ordinance are not 
violated by the erection or maintenance of the 
present buildings thereon, on or before the 
twenty-fourth day of J,anuary, 1926, next ensu-
ing the date hereof, all that certain lot, tract, 
or parcel, of land and premises, commonly known 
and designated as No. 50 Jones Street, in the 
City of Newark, County of Essex and State of 
New Jersey, consisting of a two story and bas ,e-
meut frame building, together with all appur-

3o tenauces connected therewith, said land being 
more particularly described as follows: 

40 

BEGINNING on the east line of Jones Street 
at a point therein distant three hundred and 
seventy-five fe et eight inches from the corner 
formed by the said line of Jones Street and the 
northerly line of Springfield Avenue; thence run-
ning easterly at right angles to said Jones , Street 
eighty-eight feet more or less to the easterly line 
of Sayres Coe deceased land; thence northerly 
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along said line twenty-five feet;. thence westerly 
on · a line at right angles to said Jones Str~et 
eighty-eight feet more or less to the easterly hne 
of Jones Street; thence along the same southerly 
twenty-five feet to the place of Beginning. . 

Being the same premises conveyed to the said 
parties .of the first part by deed of Isaa? Rosen-
thal and wife, dated July 9th, 1906,_ wh1~h deed 
is recorded in the Essex County Reg1st~r s Office 
in Book H 40 of Deeds for said County, on pages 
418-419. 

This conveyance is made subject to existing 
monthly tenancies. 

It is unders ,tood and agreed that said Bany 
Weiss one of the parties of the first part, is 
to re~ain as a tenant in the basement at the 
monthly rental of $10., payable 1n advance. 

AND the said vendee for itself, its successors 
and assigns, doth agree with the said vendors, 
their heirs, executors, administrators and. as-
signs, that the said vendee will pay and satisf!, 
or cause to be paid and satisfied unto the said 
vendor the said sum of Sixteen Thousand Dollars 
as and for the purchase money of the foregoing 
described lands and premises, in the following 
manner, that is to say: 

On execution of this agreement for 
which this i~ also a receipt ........ $1,000.00 
On delivery of deed, cash. . . . . . . . . 6,300.00 
By taking premises subject to a 
bond and mortgage held by Watson 
Building and Loan Association, in 
connection with which all premiums 
and expenses have been paid, said 
mortgage being in the nominal sum 
of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,700.00 

ao 
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In connection with said Building 
and Loan association mortgage the 
party of the first part hereto agree, 
to assign all their right, title and 
interest in and to the shares given 
as collateral security in connection 
with said mortgage, the party of the 
second part agreeing to pay for the 
same at their withdrawal value, as 
follows: 
In cash, in addition to the $6,300. 
aforementioned. 
By executing a purchase money 
bond and mortgage embracing the 
premises agreed to be conveyed ; 
said bond and mortgage to contain 
a thirty days interest clause, 60 
days tax clause, assessment, insur-
ance and thirty days default clause, 
and an agreement not to claim credit 
on the interest payable on the bond 
and mortgage by reason of any tax 
assessed or to be assessed against 
the premises . . . . . . . . . . . . . . . . . . . . . 6,000.00 
Said bond and mortgage to be for 
a period of one year, with interest 
at 6% payable semi-annually and 
to be in the form employed by 
Fast and Fast and to be drawn by 
the attorneys of the mortgagee at 
the expense of the mortgagor who 
shall also pay the cost of recording 
said morl gage and revenue stamps 
on bond n cco1npanying the same, 
said mortgage to contain clause of 
prepayment and 60 day prior n10rt-
gnge default clause. 

9 
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AND IT IS FURTHER AGREED by the par-
ties to these presents that the said vendee, its 
successors and assigns, may enter into and 
upon the said lands and premises on · the day _of 
settlement and from thence take the rents, is-
sues and profits to its and their use. 

Rents of said premises, all insurance premi-
ums, water rents, taxes and interest on mort-
gage, if any, shall be adjusted, apportio_ned and 
allowed as of the day of delivery of said Deed. 

Gas :fixtures, including gas ranges and . gas 
water heaters, electric fixtures and chandeliers, 
window shades, screens, awnings, floor covering 
in halls, ash cans and heating apparatus, if any, 
and any other personal property attached and 
appurtenant to and used in connection with the 
premises are included in this , sale. 

In case the premises shall through or by any 
of the elements suffer injury beyond ordinary 
wear and tear, the vendor shall repair the dam-
age before the date set for delivery of said deed 
or make an appropriate deduction from the pur-
chase price herein stated. 

IT IS EXPRgssLY UNDERSTOOD AND 
AGREED that the buildings upon the said prem-
ises are all within the boundary lines of the 
property as described in the deed therefor here-
in and that there are no encroachments thereon ' except as hereinbefore stated. 

IT IS EXPRESSLY UNDERSTOOD AND 
AGREED that the title to the land and premises 
hereby agreed to be conveyed is not derived from 
any Martin Act proceedings or any Act for the 
Sale of Land for non-payment of taxes or assess-
ments, or adverse possession. 

10 
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THE VENDOR AGREES to carry valid fire 
insurance for the full insurable value of said 40 
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building and in the event of a destruction by 
fire, constituting less than a twenty-five per cent 
loss as determined by the insurers the vendor . ' shall, with all reasonable dispatch restore and 
rebuild the same in substantially the same con-
dition as at the date hereof. In the event that 

10 the destruction by fire shall constitute more 
than a twenty-five per cent loss as estimated by 
the insurers, this agreement shall at the elec-
tion of the vendee and upon five days written 
notice to the vendor, be at an end and the de-
posit returned upon the execution of mutual gen-
eral releases. 

A~D IT IS FURTHER AGREED by the 
parties hereto, that the said Deed, purchase 
money hereinabove mentioned and all instru-

20 ments necessary to carry out the true intention 
of this agreement, shall be received and deliv-
ered at the office of ] 1ast and Fast, Union Bldg., 
Newark, N. J·., between the hours of ten o'clock 
in the forenoon and four o'clock in the after-
noon on said day of settlement. 

IN WITNESS WHEREOF the parties of the 
first part have hereunto set their hands and 
seals, and the party of the second part has 
caused these presents to be signed by its Presi-

30 dent, attested by its Secretary and its corporate 
seal hereto affixed, the day and year first above 
written. 

Bany Weiss ( L. s.) 
her 

Lena (X) We1·ss ( ) L. S. 
mark 

Security Bond & l\1:ortgage Company 
By ~amuel Ehrenkranz Pres. 

40 
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Witness: 
Louis J. Cohen 

Attest: 
Fanny Kirschner 

STATE OF NEW JERSEY' } 
E ss. 

COUNTY OF SSEX. 

BE IT REMEJ\IIBERED, That on this twenty-
fourth day of November, in the year of our Lord 
One Thousand Nine Hundred and twenty-five 
before me A Master in Chancery of N. J. per-
sonally appeared BANY WEISS and LENA 
WEISS, his wife, who, I am satisfied, are ven-
dors mentioned in the within instrument and to 
whom I first made known the contents thereof, 
and thereupon they acknowledged that they 
signed, S•ealed and delivered the same as their 
voluntary act and deed for the uses and pur-
poses therein expressed: And the said LEN A 
WEISS, wife aforesaid, being by me privately 
examined, separate and apart from her husband, 
acknowledged that she signed, sealed and deliv-
ered the same as he.r voluntary act and deed, 
FREELY, without any fear, threats or compul-
sion of said husband. 

Louis. J. Cohen 
Master in Chancery of New Jersey 

10 

20 
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ANSWER AND CROSS BILL OF COMPLAINT. 

Filed May 4, 1926. 

IN CHANC 'ERY OF NEW JERSEY. 

10 Between 

20 

SECURITY BOND & MORTGAGE 
Co., a corporation, 

Complainant, 
and 

BANY WErss and LENA WEISS 
his wife, ' 

Defendants. 

On Bill, etc .. 
Answer and 
Cross Bill of 
Complaint. 

'.:I.1he defendants, residing in the City of New-
a~k, Essex Co~nty, New Jersey, answering the 
hill of oompJ.a1nt .filed herein against them, re-
spectfully show and allege : 

. 1. That they admit the alle,gations contained 
1n paragraph 1 of the bill of complaint. 

. 2. That they admit the allegation contained 
3 0 in paragraph 2 of the bill o.f complaint. 

. 3. Tha~ they have no knowledge or informa-
t~on suflicie~t to. form a belief as to the a.llega-
tions contained 1n paragraph 3 of the bill of 
complaint. 

4. 'That they deny the present e'.Xistence of 
t~e condition referred to in paragraph 4 of the 
h~l~ of ,complaint and point out that the. oon-
d1t_1on, if such it was, was remised, released and · 
qu1t-cliaiI~1ed by virtue of a deed given by Rein-

4 O hard Heider and Maria J. Heider, his wife, to 
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Herman A. F. Meye,r, da:ted December 11, 1891, 
and recorded in Book U 26 of Deeds for Essex 
County on page . 56, the , said Herman A. F. 
Meyer being at that time the record owner of 
the premises in question by virtue of a deed 
from John Boepple and Johanna Boepple, !his 
wife, dated May 24, 1876, and recorded in Book 10 
U 18 of Deeds for Essex County on page 281. 

5. That they deny the allegations contained 
in paragraph 5 of the .bill of complaint. 

6. ·That they deny the alle ,gations contained 
in paragraph 6 of the bill of complaint and re-
peat paragraphs 4 and 5 of their answe ,r. 

7. That they admit the allegations contained 
in paragraph 7 of the bill of complaint and 
allege that the complainant is not entitled to the 
return o.f the money mentioned therein. 

8. That they deny the allegations contained in 
paragraph 8 of the , bill of complaint. 

9. That they deny the allegations . contained 
in para,graph 9 of the bill of complaint. 

Further answering the bill of complaint de -
fendants allege: 

SEP ARA ·TE DEFENSE. 
10. That for a short time prior to November 

24, 1925, the date of the contract aforesaid, there 
had 'been considerable speculation in th e pur'Chase 
and resale of properties on Jones street, New-
ark, on which street defendants' property is 
situate. Said speculation was · due in large part 

20 

30 

to widespre,ad rumors to· the effect that the City 
Commission of the City of Newark had officially 
decided to widen the street. Jones •stre .et is 
notorious for its extreme narrowness and vehic-

40 .. - . 
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ular congestion. The prospective widening of 
the street would not only relieve it of this con-
gestion hut would also straighten out the bend 
between Belmont avenue on t'he south and Nor-
folk street on the north, thus making of the 
three streets one large north and south artery. 

10 The, rumored imp~ovements with the consequent 
real estate speculation caused an advance 1n 
property values on the street. This advance 
continued for some ten days. During this 
period the defendants were heseiged by specula-
tors seeking easy profits. Offers of purchase at 
constantly higher prices were nume,rous. The 
oomplainant sought out the defendants at their 
home and after a discussion of terms the bar-
gain was struck. Immediately thereafter Hie 
contract hereinibefore referred to was drawn 

20 and executed. 

11. That a few days after the signing o.f the 
contract, namely on N ovem!ber 30th, an announce-
ment was made, by the chief engineer of the 
City of Newark to the effect that the City had no 
intention at that time of widening Jones street. 
This announcement received widespread attention 
through publication in that day's issue of the 
local newspapers. The tide of rea.l estate 

30 speculation in Jones street immediately began to 
ebb. Prices of properties no longer conti11ued 
to rise; in fact a recessiou set in. 

12. That several days after the date set for 
the. closing of title the defendants were notified 
that the complainant was rescinding the contract 
on the ground that the survey made for it had 
disclosed encroaelnnents and defects. A copy 
of the survey was sent to the defendants. 

13. That thereupon the defendants imrnedi-
4,0. ately ordered the property re-surveyeJ by an-

15 
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other surveyor. Said survey did not show a~y 
,encroachments or def e,cts. A copy of said 
survey is attached hereto, m·arked Exhibit 1 and 
made a pa.rt hereof. 

14. T11at complainant had an_other 8urve~ 
made and furnished defendants with. a co~y. of 
same. Said survey shows that the ma1? 1bu1ld1ng 
on the premises in question has a cor~1ce: a pa.rt 
of which extends over the land and premises ad-
joining on the south to the extent ?f one and or~e.-
half inches. Thereafter complu1na11t filed 1ts 
bill of complaint. 

15. rrhat defendants thereupon caused an in-
spection of said oornice to be, made_ b~ .an expe~,t 
cornice maker in order to ascertain if the said 
cornice could be so altered or repaired as to 
come entirely within the lines as shown by 
complainant's survey. The said cor~ice-maker 
thereupon advised defendants that it was an 
easy matter so to repair the cornice and that tlie 
cost of same would be very slight. 

16. That defendants the ,reupon advised co:11-
pla.inant of their intention to repa~r th~ c?rn1ce 
so as to come entirely within the lines 1nd1cated 

10 

20 

by complainant's survey. That co~pla_i_nant an-
swered by informing defendants, 1n effect, that _ 0 0 
it would not then permit the defendants to alter 
the building and convey but would stand upon 
its decision to rescind. 

17. That the building upon the premise~ to 
be conveyed 1s an ancient one a~d of little 
value ,. That the objection of complainant to the 
alteration of the cornice is not based on any 
fear of impairment of the v·alue of the p:opert!. 
That the defect complained of by compl ,a1nant 1s 
not the real reason for its desire . to rescind the 40 



16 
Answer and Cross-bill. 

contract but only a cloak to cover its anxiety to 
withdraw from a contract hastily made and now 
seemingly so ilJ .... advised. OompJaina.nt does 
not come into this Court with clean hands but 
sets up objections that are captious, frivolous 
and sham. That defendants are ready, wble and 

10 willing to perform all the terms and conditions 
of said contract required to be performed by 
them and have so advised complainant. 

And defendants by way of cross bill of com-
plaint against complainant say: 

1. That on the twenty-fourth day of N-ovem-
,ber, 1925, and for many years prior thereto, they 
were the owners of all that certain tract and 
pa.reel ·of land and premises, situate, lying and 

20 be,ing in the City of Newark, County of Essex 
and State of New Jersey, and more particu-
larly described in paragraph 1 of the bill of 
compl ,aint. r.l}he said premises are known as 50 
Jones ·street, Newark, New Jerse.y. 

30 

40 

2. That on the twenty-fourth day . of No-
vember, 1925, they entered into a written agree-
ment with complainant ( defendant in cross bill) 
for the sale , and pur ,cihase of the aforesaid pre.m-
ises, a true copy of which agreement is annexed 
to the bill of complaint. 

3. That the deed for the tract of land and 
premises described in the bill of complaint was 
to have been delivered on the twenty-fourth day 
of January, 1926, between the hours of ten 
o'clock in the forenoon and four o'clock in the 
afternoon, at the office of Fast & Fast, Union 
Building, Newark, New J·ersey. 

4. T1hat the complainant ( defendant in cro ,ss 
hill) was not present to receive the aforesaid 
deed at the time ancl place desiguated therefor. 

17 
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Instead, complainant (defendant in cross bill) 
did repudiate the afore said agreement of sale 
and did send through its attorneys a letter to 
that effe-ct to the. attorneys of defendants ( com-
plainants in cross bill), a true copy of which 
letter is hereto anne ,xed, marked Exhi:bit 2 and 
made a part hereof. In said letter complainant 
( defendant in cross bill) set up, as by reference 
to same will more fully appear, that the reason 
for said repudiation was the existence of en-
croachments and defects, as disclosed by its 
survey. Said reason howeve ,r was not made · in 
good faith but was merely a subterfuge and was 
not based upon any good and sufficient ground. 
Defendants (,complainants in cross bill) aver that 
no encroachments or other defects exist, -but that 
complainant (defendant in cross ibill) endeavors 
to est ,ablish their existence in order to save itself 
from the obligations of the aforesaid contract of 
sale. 

5. That although they deny that said title is 
defective in any of the respects set forth by 
complainant (defendant in cross ibill), defend-
ants ( complainants in cross 1bill) nevertheless 
tender themselves ready and willing to do all 
things necessary to remedy said de.f ects, if any ; 
and more particularly to so alter the cornice of 
the building on the premises in que,stion as to 
make the building conform to the terms of the 
agreement of sale with relation to the , boundary 
lines and in a0cordance with the s1aid survey of 
complainant ( defendant in cross bill). 

6. That at various times since the said twenty-
fourth day of January, 1926, defendants ( com-
plainants in cross bill) tendered themselves 
ready, willing and ,able. on their part to carry out 

10 
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said agreement of sale aforesaid, and that they 40 
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are now ready, willing and able to give to the 
com:plainant ( defendant in cross bill) a deed of 
warranty for the afore -said premis -e,s, meeting all 
the requirements of the said contract of sale 
aforesaid. 

The defendants (complainants in -cross bill), 
10 being without adequate remedy in the courts of 

law, pray: 
a. That the complainant ( defendant in cross 

bill), Security Bond and Mortgage Co., a cor-
poration of New Jersey, may answer this cross 
bill and each allegation therein made, without 
oath, answer under oath being e-xp-ressly waived. 

b. 'That the bill brought by the complain-
ant (defendant in cross hill) for the return of 
its deposit paid on account of the aforesaid agree-

20 ment of -sale be, by decree of this Court, dis-
missed with costs to be taxed; and that the said 
complainant ( defendant in cross bill) may be 
decreed to specifically perform the said agree-
ment of sale and to accept from the defendants 
( complainants in cross bill), by deed of warranty, 
subject only" to such encumhrances as are pro-
vided for in the said contract, the premises 
mentioned and described in paragraph 1 of the 
bill of complaint; and that the said complainant 
( defendant in cross bill) be compelled to pa.y 

30 

40 

to the defendants ( complainants in cross bill) 
the balance of the purchase price for the said 
premises and to do and perform all thing-s re-
quired under and by virtue of the said agree-
ment as thi s Honorable Court may dire-ct. 

c. 1-1hat the defendants ( complainants in cross 
bill) may have such other and further relief in 
the premis es as the nature of the case may re-
qu1re. 

ISIDOR B. GLUCI{S11AN, 
Solicitor for Def e.ndants. 

CLEMENT F. LEMASSEN 
MUNICIPAL ENGi EER AND LAND SURVEYOR N J 

810 ROAD STltlET, N WARK. ' ' STATE 8ANl BUILDING. 
7

g 

MAP OF PROPERTY 

BELO GING TO ·· ·· ····· .... ·········· ..... -·· .. 
Newark, NJ;._ ..... LOCAT OAT · · ···· ... .. .. 

. -- 376:IJiYJ :/nvnS >r/npheld~ 
· .c9.f aeer.L 

JONES STREET 

eK. No. ( 2.38 I 
FT. 

S-4330 
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Answer and Cross-bill-Exhibit 2. 

Exhibit 2. 

Messrs. Fast & Fast, 
Union Bldg., 
Newark, N. J. 

Gentlemen: 

January 28, 1926. 

Regarding the title to be passed from Bany 
Weiss and Lena Weiss, his wife, to the Security 
Bond & Mortgage Company, by virtue of the 
agreement between said parties, dated November 
24, 1925, covering property :#50 Jones Street, 
please be advised that the survey recently re-
turned by our surveyors, Clawans & Kettenring, 
shows encroachments and defects. A copy of 
said survey is herewith enclosed. 

10 

_Under the circumstances, the ref ore, our clients 2 0 
have definitely decided to reject this title and to 
rescind the contract. Demand is hereby made 
for the return of the deposit of $1,000.00 paid in 
accordance with the terms of said agreement, re-
imbursement for the survey made, amounting to 
$22.00 and for the search of title, amounting to 
$100.00. 

Unless we receive reimbursement and repay-
ment as aforesaid, within one week, suit will be 
instituted against the vendors without further 
notice. 

PK:GC 
Encl. 

Yours very truly, 

COHEN & KLEIN, 

By Philip Klein. 

30 
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Replication to Answer and Answer to Cross-bill. 

REPLICATION TO ANSWER AND 
ANSWER TO CROSS BILL. 

Filed May 12, 1926. 

IN CHANCERY OF NEW JERSEY. 

Between 

SECURITY B & M OND ORTGA GE 
Co., a corporation, 

Complainant, 
and 

BANY WEISS and LENA WEISS 
his wife, · ' 

Defendants. 

On Bill, &c. 
Replication 
to Answer 
and Answer 
to Cross Bill. 

'l,he complainant replying to the answer of the 
defendants herein says: 

l. It joins issue with the allegations of Para-
graph 4 of defendants' answer. 

2. It joins issue with the allegations in Para-
graph 5 of defendants' answer. 

3. It joins issue with the allegations of Para-
a o graph 6 of defendants' answer. 

4. It joins issue with the allegation in Para-
graph 7 of defendants' answer that th 1 · t · e com-p a1nan is not entitled to the return of th 
money _mentioned in Paragraph 7 in the bill ; 
complaint. 0 

. 5. It joins issue with the allegation contained 
in Paragraph 8 of defendants' answer. 

6. It joins issue with the allegation of Para-
4 O grap]i 9 of defendants' answer. 

21 
Replication to Answer and Answer to Cross-bill. 

7. It denies the allegations of Paragraphs 10 
and 11 of defendants' separate defense and al-
leges that the allegations in Paragraphs 10 and 
11 do not constitute an equitable defense to com-
plainant's cause of action. 

8. It admits the allegations of Paragraph 12 
of defendants' answer. 

9. It has no knowledge or informaton suffi-
cient to form a belief as to the allegations con-
tained in Paragraph 13 of defendants' answer. 

10. It admits that it had another survey made, 
and furnished defendants with a copy of the 
same, but states that said survey shows other 
encroachments and defects than is alleged in 
Paragraph 14 of defendants' answer. 

11. It has no knowledge or information suffi-
cient to form a belief as to the allegations in 
Paragraph 15 of defendants' answer and alleges 
that the allegations in said Paragraph 15 do not 
constitute an equitable defense to complainant's 
cause of action. 

12. It denies the allegations of Paragraph 16 
of defendants' answer and alleges that said 
allegations do not constitute an equitable defense 
to complainant's cause of action. 

13. It denies the allegations of Paragraph 17 
and alleges that the allegations of said Para-
graph 17 of defendants' answer do not constitute 
an equitable defense to complainant's cause of 
action. 

And complainant, answering the cross bill of 
the defendants against the complainant, says: 

1. It admits the allegations of Paragraph 1 
of the cross bill. 

10 
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Replication to Answer and Answer to Cross-bill. 

2. It admits the allegations of Paragraph 2 
of defendants' cross bill. 

3. It admits the allegations of Paragraph 3 
of def end ants' cross bill. 

4. It denies the allegations of Paragraph 4 of 
10 defendants' cross bill. 

5. It denies the allegations of Paragraph 5 of 
defendants' cross bill. 

6. It denies the allegations of Paragraph 6 of 
defendants' cross bill. 

SEPARATE DEFENSE TO DEFENDANT'S 
CROSS BILL. 

1. Complainant further alleges that the alle-
2 0 gations set forth in defendants' cross bill do not 

constitute an equitable cause of action against 
the complainant, and that on or before final hear-
ing it will move to strike out said cross bill on 
said ground. 

30 

COHEN & KLEIN, 
Solicitors for and of 

Counsel with Complainant. 
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Rejoinder. 

REJOINDER. 
Filed May 14, 1926. 

IN CHANCERY OF NEW JERSEY. 

Between 
SECURITY BOND & MORTGAGE 

Co., a corporation, 
Complainant, 

and 
BANY WEISS and LENA WEISS, 

his wife, 
Defendants. 

On Bill, &c. 
Rejoinder. 

The defendants ( complainants in cross bill) 
join issue on the replication of the complainant. 

ISIDOR B. GLUCKSMAN, 
Solicitor for Defendants. 

10 

20 

30 
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Edward Clawans, direct. 

IN CHANCER -Y OF NEW JERSEY. 

Octo her 18, 1926. 

Between 
10 

20 

30 

40 

SECURITY BOND & MORTGAGE 
Co., 

Complainant, 
and 

FANNIE w EISS, 

Defendant. 

Trans,cript of shorthand notes of testimony 
taken in the. above-entitled cause before his 
Honor, Alonzo Church, Vice-Chancellor, at the 
Chancery Chambers, Newark, New J -ersey, in 
the presence of Messrs. Cohen & Klein, for com-
plainarut; I. B. Glucksman, Esq., for de.fend.ant. 

Mr. Klein : I off er the contract in evidence. 
It is admitted in the answer. 

(Paper marked Exhibit C. 1.) 

EDWARD CLAW ANS, sworn for the cornplain-
ant. 

Direct examination by Mr. Klein. 

Q What is your business f · A Civil engineer 
and land surveyor. 

Q How long have you \been in that profes-
sion f A Ten years and over. 

Q Where did you obtain your education for 
tha 1t profession f A Cornell University. 

Q Are you a graduate f A Yes, sir. 

25 

Edward Clawans, direct. 

Q Holding what degree from that institu-
tion 1 A Civil engineer. 

The Court.: Is there · any ,O'bjection to the 
qualifications of this witness 1 

Mr. Glucksman: No. · The , qualifications 
are admi t,ted. l O 

The Court: The qualifications are ad-
mitted. 

Q Did you make the survey of the property 
of Fannie Weiss on Jones street 1 A I did. 

Q And is this a true representation of that 
survey1 A It is. 

Mr. Klein: I offer it in evidence. 
The Court: Any objection 1 
Mr. Glucksman: No. 
The Court: No 01bjection, it will be ad-

mitted. 
(Paper marked Exhibit C. 2.) 

Q Referring to this survey, Mr. Clawans, tell 
us what it shows-will you tell the, Court what 
it shows 1 Explain the survey so a layman might 
underst •and it. A On the southerly side of the 
building these a.re the fallowing encroachments : 
Woodcut post is over 2 inches ; and the metal of 
the metal overhang that is attached to the build-
ing is over ¾ of an inch, and the upper eorner-
in the lower corner the me1tals overhang, the 
metal is over 2 and 3 /Sths inches. 

Q You are speaking of the metal overhang. 
Is that attached to and part of the building 
itself 1 A Yes, sir. 

Mr. Klein: That is all. 

20 

40 
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Edwa rd Clawans, cross. 

Cross exa1nination by Mr. Glucksman. 

Q Mr. Clawans, did you make that survey 
yourself 1 A I did. 

Q Whait did you use as your starting point f 
A The intersection of Springfield avenue and 

1 o Jone,s street. 
Q Wihat is the distance of that point from 

the . ne~.rest line of the lot 1 A To the point of 
beginning 375 feet and 8 inches. 

Q Now, what is the nature of the monument 
on Springfield avenue and Jones street that you 
used as your starting point 1 A There are no 
monuments there. 

Q There are no m·onuments there 1 A (Wit-
ness nods no.) 

20 Q · D,oes that make the starting point there 
de,finite or certain, de.finite or indefinite as re-
gards the starting point of the different sur-
veys 1 A Yes; it makes it definite. 

Q I·t makes it definite. In spite of the fact 
there is no monument there 1 A Yes, sir. 

Q Do you know how long that starting point 
has been in use by surveyor •s 1 A The Com-
missioner's notes show it to be at least 1856. 

30 Q 18561 A Or the,rea ,bouts. 
I see. Well, now, did you get that s·tarting 

point, from a map 1 A There is no map as re ,-
gards-Commissioner 's notes; yes, sir; Com-. . ' mISsioner s notes. You mean the in terse-ction 
of Jones street and Springfield a.venue-1 

Q You speak a bout a starting point at the in-
tersec ,tion of Jon es street and Springfield ave-
nue 1 A That is right. 

Q You also say there is no de,finite monument 
40. at that point 1 A No monument at that poinL 
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Edward Clawans, cross. 

Q I now ask you how did you get that s1tart-
ing point 1 A That starting point is secured by 
a series of surveys on Jones street made aibout 
betwe ·en 1856 and the present tim -e,. 

Q In other words, your starting point comes 
from the use of old maps, is that right t A Old 
surveys. 

Q Old surveys 1 A Yes. 
Q Do you know how long ago the properties 

on Jones street were occupied t A Why, I know 
the-that some of the buildings, the atlases will 
show it, I think, aJbout 1883, some of those build-
ings. 

Q Did you know of those buildings being oc-
cupied prior to the first date you mentioned, 
18561 A Some, of those buildings, you mean, 
being older than 1856 ¥ None-

Q I didn't mean, sir, of the buildings that 
are now standing, but I me•an any of the build-
ings that were standing at that time¥ A Well, 
the Commissioner's notes show that ahout 1856 
that there was a street, Jones street, and I 
,suppose there was a street known as Jones street 
and that there were buildings there. 

Q At any rate, were the lines marked out 
he.fore, that time, 1856 t A You mean the deeds 
and records before 1856¥ 

Q Yes. A There might have been some 
deeds before 1856. 

Q You don't know¥ A I don't know. 
Q What kind of tape did you use in making 

your measurements t A Spring balance t ·ape. 
Q What is the material t A That is the tape 

with a s1pring balance attached to it to secure a 
certain pull of twelve pounds so that- . (in-
terrupted). 
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Q Pardon me. I mean, what is the material 40 of the tape , itself t A Steel. 
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Edward Clawa-ns, cross. 

Q Steel tape1 A Yes. 
Q Did you make any allowance for the 

temperature 1 A Well, the temperature , is cor-
rected, that is the idea of using the spring 
lbalance tape. . 

Q I see. And that corrected itself automati-
10 ca1Iy, as I understand you? A Yes for that 

particular distance. If it were a dista~ce over a 
thousand feet, then a correction might be made. 

Q Can you ten me whether the measurement 
of th~ deed line_s is in any way affected by the 
certainty or :fixity of the str ,e,et lines f A In 
some ·cases the :fixity and certainty of street 
lines are accepted by surveyors as a :fixed point 
and other surveyors use - that particular point 
and agree to take tl1at particular point as their 

2o point of beginning. 
Q You are not answering my question. I 

asked you whether the measurement, of deed lines 
i~ affected by the, :fixity or certaiuty of street 
lines 1 A Not necessarily. 

Q But it may be? A It rnay Le, yes. 
Q S~ that, if there is any u11certainty in the 

street hnes, the surveys :might show the deed 
lines to be somewhat off, where they would be 
if the street lines were :fixed, would it 11ot f A 

30 That is right. 
Q Now, as a n1atte,r of fact, there is some un-

certainty as to the street line of J·ones street 
isn't there? A . No, sir; I wouldn't say so. ' 

Q You say there is not? A No, sir. 
Q Is there any uncertainty as to the lines of 

H1e street a yenr or two ago f A I wouldn't say 
so. 

Q You never heard of the opinion that there 
was any uncertainty in the. stref}t lines of Jones 

40 strecl. '? A I made some, aibout ten, surveys in 
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Christopher M. Moor, d-irect. 

that particular block and I have always used a 
certain street line for Jones street as fixed. 

Q You have no knowledge of any uncertainty 
in the street line f A No, sir. 

Q Would you lend any weight to the opinion 
of surveyors in this city, namely Mr. Lehlbach, 
Borrie & Kreiner, to the effect that the line of 
Jones street was uncertain f A The question 
of taking the line of Jones street as accepted and 
of taking their line of Jones street is a matter 
of opinion. 

Q You are not answering my question. I 
asked you whether their opinion that the, .street 
line of Jones street is uncertain would have 
great weight with you f A Yes, sir; it would. 

Mr. Glucksman: That is all. 

CI-IRISri1OPHER M. MOOR, sworn for the com-
plainant. 

Direct exaniination by Mr. Klein. 

Q What is your business f A Surveyor. 
Q And you are employed 'by w·hom? A 

10 

20-

Borrie & l{reiner. 30 
Q Surveyorsoftl1eCityofNewark 0? A City 

of Newark. 
Q How long have you been a surveyor f A 

Six years. 

Mr. Gluckisman: I will admit the qualifi-
cations. 

The Court: Qualifications admitted. 

Q You made a sur~ey -of this particular 
property ori Jones street f A I worked on it. ~Q 
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Christopher M. Moor, cross. 

Q And fa this a true representation of the 
situation of this particular property f A It is. 

Q What does that show with regard to the 
s-outherly line f A On the southerly 1side of 'the 
building, metal above the angle line is .012 over. 

10 The, Court: What does that me,an f 

20 

Q What does that mean in feet or inches f A 
Inch and a half. 

Q Inch and a half f A Inch and a half over. 

Exa .mined by the Oourt. 

Q What is it that is over f A The metal 
above the angle line. 

Q What does that mean, a part of the build-
ing f A A part of the building. 

Q What part f A ~L1he seeond story. 

Tihe Court: Oh, all right. 

Exa1nined by Mr. I{lein. 

Q What else does it show f A And also it 
show 1s the cornice one inch over, just above the 
metal. 

30 Cross examination 1by Mr. Glucksman. 

Q Is surveying an exact ma.thema tica1 science 
or not f A Why, there is a difference in ques-
tions there•-Bomewhat. No, it is not e.xact. It 
is within- '11here is no such word as ''exact.'' 

Q Wen, what I am driving at i1s t1his: Should 
the surveys made by surveyors agree as a rule 
or not f A Reasonab.Jy they should. 

Q They s·hou1d agree reasonably f A Rea-
4.0 sonaibly, if they use the same beginning points. 

31 
Christopher 1.li. 'JJ;J oor, cross. 

Q If they use the same beginning points. 
What beginning point did you urse f A Why, 
in fact, we used the same note -s as Mr.- as, 
well- We used all data we have in our office. 

Q Yes. You started to say you used the 
same notes as whom f A Well, as our own notes, 
as our own data. 

Q You didn't mean Mr. C1awans used f A 
No; we didn't even know Mr. Clawans was mak-
ing a survey. 

Q And your survey, as I understand it, ,shows 
an encroachment of that metal overhang · with 
about an inch and a half to the rear, is that 
right f A Right. 

Q Now, this ,metal overhang is one of the 
sides of a porch extent.ion, is it not f A Right. 

Q· How do you account for the fact that the 
•survey of Mr. Clawans, who wais -on the stand 
before you, showed that encroachment to be an 
inch more than yours f Can you account for it f 
A That I can't state. We used data which we 
have in our office and the results are that W'e 
find an inch and a half over. I don't know 
how Mr. Clawans arrived at his conclusions. 

Q Would you say from the circumstance 
that there is a d~screpancy of an inch in your 
survey and the -survey of Mr. Clawans that the 
exact line there cannot be accurately deter-
mined within an inch and inch and a halff A 
He might have taken a different part of the 
metal. 

Q I don't think that answers my question. 
That is not responsive. 

Mr. I{lein: I think it does. 
'The. Oourt: That is a perfectly under-

standable answer. You asked him to gue ,ss 
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at what the previous witne ,ss based his 
opinion on. He said perhaps, maybe from a 
different part of the metal. That is only his 
op1n1on-guess. 

Q On these 1surveys-do both of those surveys 
agree as to which part of the building repre-
sents the greatest encroachment, whethe,r it is 
the rear or front of that south side of the build-
ing 1 A You mean which survey shows the 
most serious encroachment 1 

Q No. My que,stion is this: It has 'been testi-
fied that the -south side of the 1building encroaches 
on the adjoining lot. A Yes, sir. 

Q Is the encroachment of the south side of 
the 'building uniform or does it vary from front 

20 to back1 A It varies. 

30 

Q From front to back 1 It varies from front 
to back1 A Yes. 

Q Now, on your survey, is it the , front or 
back that shows the greatest encroachment 1 A 
It is the rear. 

Q It is the rear. And how about the Clawans 
survey 1 A The rear 1 

Q The rear. So that both surveys show the 
rear part of the buildings will encroach mor :e 
than the front part 1 A Right. 

Q Now, my question is- Strike it out. ~l1hat 
variance is how much on those two surveys 1 A 
We ,show it an inch and a half over; Clawans · 
and Kettering show it two and three-eighths 
over. 

Q So there is a variance of approximately an 
inch on the rear part of the building 1 A More 
or less. 

Q More or less. Now, my question directed to 
4 0 you before was aimed at this point: Can you 

33 

Christopher M. Moor, cross. 

make any explanation for the fact that there is 
a variance of an inch 1 A Y,es, sir. It is very 
hard to take the same place on a metal extension 
as that. 

Q But you 1both showed that encroachment to 
be on the rear part, did you not 1 A On the 
rear part, ye,s. 

Q So that, as far as a survey can show, the-re 
can be- You can't tell within an inch or so the 
exact line of the lot; is that right 1 A Why, 
yes, you should be aible to tell; the line of the 
lot is not difficult, but as to what part of the 
metal is the question-

Q Then it is a matter pf opinion on the1 part 
of the surveyor as to whether or not the metal 
does actually encroach an inch and a half 1 A 
It does encroach. There is no part of the 
metal you can pick that won't encroach in the 
rear. 

Q In the rear. By that you mean the front 
doe 1s not encroach 1 A Why, we show it on a 
line in the rear~on the front. 

Q Your survey shows it on a line 1 A Yes. 
Q Do you know whether your survey w-a.s 

· made from a map or from practical location 1 A 
From old field notes and data we have in our 
office which dates away back. 

Q You don't know whether those field notes 
in your office 0ome from old maps or not 1 A 
Why, that I couldn't say. 

Q Are you familiar with the signature of 
Mr. Kreiner 1 A I am, yes. 

Q Is that Mr. Kreiner's signature1 A It . 
IS SO. 

Q Do you have any personal knowledge of 
any surveys that your office made for the Fidelity 
Union Trust Company of this city on the corner 

] 0 . 
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Fanny 1,V eiss, direct. 

of Springfield avenue and 15th avenue about a 
year and a half ago f A I don't recollect that; 
no. 

Q You don't recollect that. Do you know 
whether Mr. Kreiner at the time he made- Do 
you know whether Mr. Kreiner a year or two 

1 o years ago openly expressed the opinion that the 
line of Jones street was uncertain 1 

Mr. Klein: I object, your Honor please. 
The , Court: Yes; I will sustain the ob-

jection. If you want Mr. Kreiner's testi-
mony you must bring him here. 

(Discussion.) 
Mr. Klein: We rest. 
lYir. Glucksman: Mrs. Weiss. 

20 
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FANNIE WEISS, sworn for the defendant. 

Direct examination by Mr. Glucksman. 

Q Mrs. Weiss, how long have you owned the 
Jones street property 1 A Twenty years. 

Q Before last winter did any people ask you 
to sell your property to them 1 A Yes, sir. 

Q Many people? A Yes. 
Q Before last winterf A Yes. 

Mr. Klein: Pardon me. I think I foresee 
the line of testimony that counsel for the de-
fendant attempts to bring out. I want at 
this time to have noted on the record that I 
object to any testimony as to a real estate 
boom on .Jones street and which my client-
( interrupted). 
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The Court : How do I know he is going 
to do thatf 

Mr. Klein: He has said that in his an-
swer. I think the issue is very clear on it. 

The Court: When it comes up I will rule 
on it. 

M Kl · All right. I withdraw the ob- 10 r. e1n: 
jection. 

Q What I started to ask you, Mrs. "W_ eiss, was 
this• Before the winter of last year did people 
both.er you much to buy your property from you 1 

Mr. Klein: I object, your Honor pleases, 
as absolutely immaterial whether a thousand 
people approached Mrs. Weiss. 

The Court: I will sustain the objection. 
Mr. I{lein: The issue is very narrow 1n 

this case. 
The Court : The . issue in this case is 

whether or not the property extends over the 
other line. 

Mr. Glucksman: Y.our Honor please, that 
is the issue, but the question has a bearing 
in this respect : As the case has proceeded 
the indication has already been that the crux 
of the testimony is going to be the testimony 
of the surveyors. They have already offered 
in evidence surveys to indicate that an en-
croachment exists. We, on our part, have 
a survey which shows that an encroachment 
does not exist. 

The Court: Well, put it in. 
Mr. Glucksman: In view of this conflict-

ing evidence, however, there will be a ques-
tion in your Honor's · mind as to which of 

, 
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36 
Fanny Weiss, direct. 

these surveyors you are going to lend cre-
dence to. It seems to me, that in order to 
resolve that question in your Honor's mind, 
it becomes of the utmost importance to find 
out what motives lay in back of the party to 
this bill, and, it seems to me, that these 
questions are going to shed a lot of light on 
the testimony of the surveyors. 

The Court: No; ·they won't help me at 
all. All I want to know is whether this thing 
encroaches or does not encroach. 

Q Were you ready to close title when title 
was supposed to close 1 A Yes, sir. 

Q Did you know anything about your house 
being on the next lot 1 A No. 

Q When the building and loan association 
gave you the mortgage four years ago, did their 
lawyer say anything to you about the survey of 
your house and about its encroaching on the lot 
next door 1 A No, sir. 

Mr. Glucksman: I offer it in evidence. 
Mr. Klein: I object to it. 
The Court: Well, that is not the way to 

prove a survey. 
Mr. Klein: She is not a surveyor. 
Mr. Glucksman: That may be true, but 

it didn't seem to me necessary to bring the 
surveyor down here. Here is a survey made 
in 1922, four years ago, before any contro 
versy arose as to the matter of encroach-
ment, the existence or non-existence of tlrn 
encroachment. We are trying to get at the 
truth of this matter. I think the survey 
speaks for itself. 

' 
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The Court : No. If you want to intro-
duce the survey, you must bring the man 
who made it, and allow your adversary the 
privilege of cross examination. . 

Mr. Glucksman: That is all, Mrs. W e1ss. 
l\i[r. Klein : No questions. 
The Court : Anything further 1 
Mr. Glucksman: Yes, sir. I don't know 

whether I made a notice for an exception to 
the objection that was raised before Jo !he 
fact that your Honor sustained the obJection 
of my adversary. 

The Court: You don't have to take ex-
ceptions in Chancery. 

Mr. Glucksman: Is Mr. Lemassena here1 
(No response.) 

MAX DRILL, sworn for the defendant. 

Direct examination by Mr. Glucksman. 

Q Mr. Drill, what is your business 1 A En-
gineering contractor, building contractor. 

Q And how long have you been a building 
contractor 1 

Mr. Klein: I admit Mr. Drill's qualifica-
tions. Drill Construction Company, is it 1 

Witness: As an engineer and contractor. 
Mr. Klein: As a building contractor. 
The Court: I don't know what he is go-

ing to prove. 
Mr. Glucksman: The qualifications that I 

aim to admit are the facts that Mr. Drill is 
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informed as to the value of the properties 
and that he speaks with authority as to the 
cost of alterations of the property. 

Mr. Klein: You mean the value of the 
real estate or buildings f 

Mr. Glucksman: I mean the value of the 
physical buildings. 

The Court: What has that to do with it f 
Mr. Glucksman: It has this to do with my 

case, your Honor please : We, in our answer 
to complainant's bill, made an offer to give 
clear title before final decree. I am going 
to show by this man that clear title can't 
be given and I am also going to show what 
is the extent of the alterations, and what 
the amount of the abatement that the com-
plainant should have, if any, is. 

Mr. Klein: We object to that testimony 
on this ground, that we are not obliged to 
take the property in any altered state. We 
bought a particular property, not a modi-
fied property. 

The Court: I suppose that is so. 
Mr. Glucksman: If your Honor pleases, 

if I can show that this property can be 
altered without in any wise affecting the 
value of the property, the complainant gets 
just what he bargained for. It seems to me 
that the Court of Equity does not and never 
has aimed at small things-that it goes to 
the substa .nce of the matter-and it seems to 
me that the Court of Equity would give the 
defendant this relief where the variance 
from what the complainants bargained for 
and what they are going to receive 1s so 
very slight as to be infinitesimal. 
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The Court : I don't know of any cases 
that maintain that position. There _are a 
great many cases which hol~ th~t, if the 
building is over even an inch, it will have to 
be removed, and, if you alter the ch~racter 
of this building, then you are changing the 
locus that the man contracted to buy and 
are asking this Court to make a new con-
tract between the parties, which cannot be 
done. 

Mr. Glucksman: If your IIonor please, 
we have already shown the nature of the 
encroachment to be such that this al~eration 
can be made without really changing the 
character of the building. 

The Court: I understand that, but this 
man may say that he would not have bought 
the property unless the eaves were three 
feet long, whatever it may be. 

Mr. Glucksman: Yes. And your Honor-
rrhe Court: If you pursue your theory to 

its logical conclusion, I might have bought a 
house with a porch; it turns out to be on 
the next lot; then you say, "Very well, I 
will take your porch off," and I can say, 
"No I don't want the house without a 
porci1." Of course, I admit that this. seems 
to be a very small encroachment, and it does 
seem to me as if these people ought to get 
together, but if they insist •On their legal 
rights I suppose they are entitled to · them. 

I don't think any testimony tending to 
show that this building can be so altered as 
to put it back on the lot is admissible. I 
won't allow it. 

1\1:r. Glucksman: ri1hat is all, Mr. Drill. 

30 
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CLEMENT F. LEMASSENA, sworn for the 
defendant. 

Direct examination by Mr. Glucksman. 

The Court: Do you admit the qualifica-
tions of Mr. Lemassena f 

Mr. Glucksman: Your Honor please, I 
would like to go over the qualifications for 
this reason-

The Court: I don't think it is necessary. 
I know Mr. Lemassena, and I am perfectly 
satisfied with the qualifications. 

Q Mr. Lemassena, did you make a survey of 
the property, 50 Jones street f A I did. 

20 Q Have you your field notes with you f A 
I have. 

Q Did you determine the lines for the prop-
erty by reference to maps or practical locations f 
A Practical locations. 

Q Practical locations f A Practical loca-
tions. That is the only way that the work can 
be done. 

Q That is the only way that work can be 
done, with the commissioner's monuments which 

30 were erected, as I understand it, around 1856. 
Do those monuments still exist f A They do not. 

Q Were the monuments that are now used 
for surveying Jones street placed before or after 
Jones street was occupied f A After Jones 
street was occupied. 

Q How long did the old deed lines of Jones 
street exist before the present monuments and 
lines came into use f A About twenty-five years. 

Q And what was the practical way of making 
4 0 a survey on Jones street 1 A The only thing 
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do On J ones street is to take each line you can ·n 
independent. If you have a lot survey~ you Wl 

have to take the adjoining lots. That is all you 
can do. . 

Q Is that what is known as surveying by 
means of interior occupation method 1 A T~at 
is what we call surveying by means of the in-
terior occupation method. 

Q And are the present monuments of Jones 
street clear or vague f A They are very vague, 
but the occupation is very clear. . 

Q Is this a copy of the survey which you 
made on 50 Jones street f A That is. . . 

Q And does that truly represent th~ conditi~n 
of the propertyf A That does. Thi_s work is 
based entirely on the adjoining occupation. . 

Q On the adjoining occupation f Is the_ b~ild-
ing entirely within the lines f A Your building f 

Q According to your survey. Yes, I mean 
our building. A It is. There is onl_y two peop~e 
who could be interested in those hnes; that is 
the owners on Jones street. The building to the 
south is exactly twenty-five feet wide, fron~ and 
rear, so, even if your building had been built up 
against it, it would still be clear. You can. go 
still further south, but you would be ~ccupying 
more ground than twenty-five feet, since that 
time, but we don't know the standpoint that was 
used when this map was made. In other words, 
they didn't have tapes to measure with until 
1870-steel tape. They measured with chains, 
and our present standard, your twenty-five feet, 
is just covered by your building now, but the 
chances are the standard they used in those days 
would be larger, in which case you would h~ve 
more ground. If the standard used at the time 
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standard, which we don't know. We don't know 
what it is. You can have more ground and still 
have twenty-five feet under that standard. 

Q In other words-

Q (By the Court.) There is no overhanging 
of the eaves on the other lot at alH A Abso-

IO lutely no. Even if it was built against the other 
building it couldn't overhang the other lot, be-
cause the other lot is twenty-five feet front and 
rear. 

Q The building to the south, you are speak-
ing about¥ A The notes may show that a little 
clearer to you. This is fifty, this is adjoining 
the building; the two walls are together; it is 
twenty-five feet across there. If you go to the 
rear, it is the s-a1ne way, twenty-five feet, but 20 
using our line, · the way I interpreted it-which 
I don't know is right-I make it three inches 
off. You would be entitled-if you don't make 
any complaint, he is entitled to twenty-five feet 
and still there is a space for two inches. They 
c.all it overhang. As a matter of fact, we don't 
know much about these lines. 

Mr. Glucksman : I off er the map. 
30 (Map marked Exhibit D. 1.) 

Q Mr. Lemassena, do you know whether the 
city has passed any legislation affecting the 
properties on Jones street 1 A '11hey have passed 
something about widening the street; they are 
going to take ground to widen it. 

Mr. Glucksman: I offer jn evidence the 
minutes of the Board of Commissioners, 
,Tune, 1926, pages 5 to 7 and 118 to 122. 

43 

Clement F. Le1nassena, direct. 

Mr. Klein: I object to it. 
(Discussion.) 
The Court: I will sustain the objection. 

Q Mr. Lemassena, I show you surveys-

Mr. Glucksman: May I have them marked 1 10 
( Surveys marked Exhibits C. 3 and C. 4.) 

Q I show you surveys marked Exhibits C. 3 
and C 4 showinO' encroachments to the property, 
50 J o~es street° on the property adjoining to 
the south and a~k you if you can reconcile those ' . surveys with your own, or if you can 1n any way 
explain the variances between the three surveys. 
A Well, the case of this survey of Clawans and 
Kettering they show it right angles to Jones 

20 street. Not knowing where the line is, it would 
be impossible to turn a right angle. Other sur-
veyors have made it different. They _didn't sur-
vey at right angles; they took the lines of the 
old buildings. That is all they have got. If you 
you pick out an old house-the newer ones are 
about riO'ht angles-you find all old houses the 
line goe: back through-the buildings of ten sit 
on askew to the street, which would indicate that 
the lot lines had absolutely run that way. Of 30 
course that is assuming the land has buildings ' on. 

Q How about the variance on Borrie & Krei-
ner 's survey 1 A On Borrie & Kreiner 's sur-
vey they also show it at right angles and you 
can see on both of these- On the Borrie & 
Kreiner survey, very clearly, if you take the old 
house that is- to the south, you can see how the . 
line runs off. In front they make the house 
practically on a line and in the back they make 40 
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it about five inches off. The building across the 
rear measures twenty-five feet, so, if they were 
right, the building to the south of it would have 
to be five inches over its south line, which can-
not :be, because the building has been there, may-
be, fifty ye,ars-longe ,r. 

10 Q And would it be possible to reach the re-
sults- shown on those two surveys, marked Ex-
hibits C. 3 and C. 4, by using what is known in 
the surveying profession as the practical loca-
tion or interior occupation method 1 A You 
mean, to get this result 1 

Q· Could you get the result shown on those 
surveys marked Exhibits C. 3 and C. 4, which 
you have before you 1 A No; you could not. 

20 Cross exarnination by Mr. Klein. 

30 

Q Mr. Lemassena, you say the southerly line 
of the lot in question, nu1nber 50 Jones street, is 
or is not a ninety-degree angle 1 A It is not a 
ninety-degree angle from the line we are using 
today. 

Q Why didn't you sho-w the degree of angle 
on your survey 1 
is written there. 

A I did. Take a look. It 

Q You show it on 
fail to see it on the 
lot is the same width 
to be parallel lines. 

the northerly side, but I 
southerly side. A The 
front and rear so it had 

Q You say that the southerly line is abso-
lutely fixed 1 A The southerly line is fixed by 
the northerly wall of the building to the south of 
your lot. · 

Q And you say the present condition of 
Jones street, or the condition at the time you 

40 surveyed it, is such that surveyors, surveyors 
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of good rank in this city, cannot differ. Do you 
say that 1 A On the line of Jones street 1 

Q Yes. A No~certainly, they can differ on 
the line of Jones street. 

Q I asked you whether the surveyors may 
reasonably differ. A On the line of Jones 
street, yes. 

Q And they may reasonably differ on the 
southerly line of this property1 A They never 
can. 

Q Borrie & Kreiner differ from you. 

1\1:r. Glucksman: I object. The witness 
started to answer the question and my ad-
versary cut him off. 

The Court: Let him answer. 
Witness.: The occupation of the house 

will govern. The frame building to the 
south will always have to be taken on the 
line because there is only that twenty-five 
feet occupied there. 

Q Why 1 A Because our records are too 
indefinite, when we go back. It was laid out in 
1835. 

Q What records .do you take for your survey 1 
A Well, I took my deed. 

Q Your deed 1 A Yes, sir. 
Q Is that all you took1 A No. 
Q You availed yourself of the prior deed 1 

A I took the deed and I took the occupation of 
these buildings along that street. 

Q You have data in your office, have you not, 
Mr. Lemassena 1 A Yes. 

Q And you us-e that data when a survey is 
required by anyone 1 A If it_. 

Q ,vhere it applies 1 A If it applies, yes. 
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Edward Clawans, direct. 

Q And that is the practice with all surveyo;rs, 
is it not f A With some, yes. 

Q Borrie & Kreiner have been in the survey-
ing business in this city for how many yearsf 
A I don't know. 

The Court : Well, you don't need to go 
into that. 

Q1 From reading the surveys from Clawans 
and Kettering and .the survey of Borrie & Krei-
ner, they 'have the southerly line of our property 
different from your survey, do they not f A 
Yes, sir. 

Mr. Klein: That is all. 
The Court: ':l1hat is all. 
:Mr. Glucksman: That is all. 
The Court: Well, now, what am I going 

to do f These men are all engineers and 
they figure-

Mr. Glucksman: You are right. 
The Court: Somebody says. '' Wb.o shall 

decide when doctors disagreef" 
( Further discussion.) 

EDWARD CLA WANS, recalled. 

E xamined by Mr. Klein. 

Q What method did you use. in making the 
survey of this property 1 

Mr. Glucksman: I object to this, your 
Honor, on this ground: I think the case has 
already been cios,ed. 

47 
Edward Clawans, cross. 

The Court : I will let him answer it. I 
want to get all the light th.ere is in the 
matter. (To witness.) What method did 
you usef 

Witness: The method of practical oc-
cupation. 

Cross examination by Mr. Glu0ksman. 

Q If you used the method of practical occupa-
tion, what did you find out to be the width of 
that building adjoining our property on the 
south f A I was interested in the building im-
mediately on the north of us and als,o on the 
south. I find tJhat building to be 25 feet. 

Q And what did you find to be the amount 
of their frontage as established in their deed f A 
Twenty-five feet. 

Q Then, doesn't that place their building, ac-
cording to practical location, exactly on the lines 
and take up all of the 25 feet right up to the 
line of the buildingf A No, sir; because some 
of those practical locations on Jones street show 
that s·ome of the buildings are over the line. 

Q But don't you, when you say that you used 
the practical location method, mean that the 
practical location method governs and that all 
other lines were taken from actual existence and 
lines of the 'buildings f A All of the buildings 
that are old enough to be called practical oc-
cupation, yes. 

Q How old is that building to the south f A 
Tiha t building is-well, new stucco has pro 'bably 
been put on, the last fifteen years, would make 
the stucco an inch and a half in thickness. 

Q As a matter of fact, isn't that 'building to 
the south frame and not stucco f A Part 
stucco; stu0co and frame. 
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Mr. Glucksman: If your H,onor please, I 
want to have rebuttal testim'Ony to this. 

FANNIE WEISS, recalled. 

10 E xa1nined hy Mr. Glucksman. 

Q Mrs. Weiss, in the twenty years that you 
hav ,e, owned the property, how long did you live 
in itt A Eighteen years. 

Q Eighteen yea.rs 1 A Yes. 
Q Did you ever notice any stucco- A I 

neve ,r-
Q ~on the sides of the building adjoining to 

the , s1outh f A I never stuc0oe.d my house. 
20 Q No. That isn't the question. The building 
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adjoining on the ,south, is there any stucco on 
that 1 A No, sir. 

Exhibit C. 1. 

Contract. Same as E~hibit 1 attached to Bill 
of Complaint and printed in full on pages 5 to 11. 

Exhibit D. 1. 

Survey of property by C. F. Lemassena. 
Same as Exhibit 1 attached to Answer and Cross 
Bill. 
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Opinion. 

OPINION. 

Filed December 10, 1926. 

IN OHANCERY OF NEW JERSEY. 

Between 
SECURITY BoND & MORTGAGE 

Co., 
C omplaina .nt, 

and 

BANY WEISS and LENA WEISS, 
his wife, 

Defendants. 

On Bill, etc. 

Opinion. 

Messrs. Cohen & Klein for complainant. 
Isidor B. Glucksman, Esq., for defendants. 

CHURCH, V.-C. 
On November 24, 1925, defendants contracted 

to sell to complainant premises in N-e,wark kno,wn 
as 50 Jones street. 'The contract contained the 
following clause "The buildings upon the · said 
premises are all within the boundary lines of the 
property as described in the deed therefor her ,e-
in, and there are no encroachments thereon.'' On 
January 28, 1926, oomplainant informed de-
f enda.nts that it would rescind the contract on ac-
count ·of encroachments. Complainant filed a 
bill for rescission. Defendants counter-claimed 
for Sipecific performance. 

At the hearing complainants produced two 
surveyors, whose qualifications wer ,e: admitted, 
who testified that the building on the premises 
encroaches on premises to the south. De-
fendants produced one surveyor, whose qualifiea-
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tions were admitted, who testified that there were 
no encroachments. 

The question, the ref ore, is, is this a marketable 
title, which defendants can compel complainant 
to take f In the case of Doutney v. Lam·bie, 78 
N. J. Equit~, 277, the Ciourt of Errors and Ap-
peals, speaking through Mr. Justice Parker said: "s 'fl peci c performance of a contract to purchase 
real estate will not he decreed if the market-
albili ty of the title depends. on the establishment 
of a fact and that fact is in r,e,asonable doubt." 
The learned Justice cited Barger v. Gery, 64 
N. J. Equity, 263, and Potter v. Ogden, 68 N. J. 
Eq. 409. In the latter case the Court said at 
page 412, "I think that any decision of min~ in 
this cause is controlled by my decision in the case 

20 of Barger v. Gery, 64 N. J. Equity, 263. The 
rule which I found supported by the authorities 
1n that case is that a title. dependant on a fact 
must be regarded as marketahle when (1) the 
fact is so conclusively proved in the suit for 
•specific performance that a verdict against 
the existence of the fact would not be· allowed to 
stand in a court of law; and ( 2) there is no rea-
S'Onable ground for apprehending that the same 
f ac,t cannot be in like manner proved if neces-
sary at any time thereafter for the protection 
of the purchaser." 
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In_ the case of Herring v. Esposito, 94 N. J. 
Equity, 348, a clause similar to the • one in the 
pr,e,~ent cas,e was considered. Two surveyors 
testified tiha t there was an encroachment and 
tw_o that there was not. •Vice-Chancellor Bentley 
said at page 349, "I feel that under the elemen-
tary rule, the.re is at least such a dou1bt creaited 
in my mind that I am -obliged to find as a fact 
that an encroachment exists." 

Opinion. 

In Pasternack v. Alter, 95 N. J. Equity, 37_7, 
Vice-Chaneellor Lewis followed the, rule laid 
doiWn in D1outney v. Lambie, supra .. He· quo_ted 
at page 378 Tillotson ,v. Gesner, 33 N. J. Equity, 
313, as follows: '' The purchaser should have a 
title which shall ena·ble him not only to hold 
his land .but to hold it in peace and if he wishes to 
sell it be reasonaibly sure, that no flaw or doubt 
will come up to disturb its marketable · v,alue.'' 

The learned Vice-Chancellor, at pa~e, 379, 
quoted as follows from the case of Van Riper v. 
Wickersham, 77 N. J. Equity, 232, at pag :: 23_7, 
"The principle · adopted by courts of eqmty ~n 
matters of specific performance is that they will 
not compel a purchaser to take a title of whi~h 
there is a reasonaible doubt, and such doubt 1s 
held to exist if the purchaser desiring to sell the 
lands would be adversely a:ff;ected by such 
doubt · * * * so it is the uniform rule in 
this State to decline to decree performance where 
such doubt exists though rested on grounds 
merely debatable, but which might visit upon the 
purchaser litigation in that regard and that too 
wher,e, at law the title might in fact be declared 
good.'' . 

See also Goldstein v. Ehrlick, 96 N. J. Equity, 
52, ,and Schiff v. Alexander, 130 Atlantic, 133. 

Applying the law as above cited to the facts 
in the present case, we find that two surveyors 
say there are encroachments, and one says there 
are none. The weight of the evidence is there-
fore in favor of the exist,ence of the encroach-
ments. Moreover, ,there is dearly such a doubt 
in the matter as under the cases makes the title 
unmarketable. 
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I will advise. a decree denying the prayer for 
specific performance and allowing the prayer for 40 
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rescission with a return of the deposit and such 
reasonable search and survey fees as complainant 
may have expended. 

10 FINAL DECREE. 

20 

Filed December 21, 1926. 

IN CHANCERY OF NEW JERSEY. 

Between 

SECURITY B & M OND ORTGAGE 
Co., a corporation, 

Complainant, 
and 

BANY W1<~1ss and LENA WErns 
his wife, ' 

Defendants. 

On Bill, etc. 
Final 
Decree. 

This cause coming on to be heard in the 
ence of Coh & Kl . . . pres-

. en ein, solicitors of complain-~n:, and Isidor B. Glucksman, solicitor of the 
30 7 en?ants, and the Court having examined the 

p ead1ngs and h~ving taken proof orally in open 
court, and ha v1ng heard and considered the 
arguments of counsel thereon and . t . . 
to th r f · ' · 1 appearing 

e sa is ac~1on of the Court that the defend-
ants, Bany Weiss and Lena Weiss his w'f 
on the 24th day of November 1925, . . Ide,_ wfere 
· 1 , , seize 1n ee 

s1n1p e of. all th~.t certain tract, parcel of land ~1:: p~e~1ses, s1 tuate, lying and being in the 
I y o ewark, County of Essex and State of 

New Jersey, and more particularly describ d 
4 0 follows: e as 
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BEGINNING on the east line of Jones street 
at a point therein distant three hundred 
seventy-five feet eight inches from the corner 
formed by the said line of Jones street and 
the northerly line of Springfield . avenue; 
thence running easterly at right angles to 
said Jones street eighty-eight feet more or 10 
less to the easterly line of Sayres Coe, de-
ceased, land; thence northerly along said 
line twenty-five feet; thence westerly at 
right angles to said Jones street eighty-eight 
feet more or less to the easterly line of 
Jones street; thence along the same south-
erly twenty-five feet to the place of BEGIN-
NING. 

That on the 24th day of November, 1925, the 
said defendants, Bany Weiss and Lena Weiss, 20 
his wife, entered into an agreement in writing 
with complainant, Security Bond & Mortgage Co., 
a corporation of New Jersey, wherein and where-
by said defendants agreed to convey the said 
lands and premises by deed of warranty on or 
before January 24, 1926, to the said Security 
Bond & Mortgage Co., and that the said Security 
Bond & Mortgage Co. agreed to pay therefor the 
sum of Sixteen Thousand Dollars by the pay-
ment of One Thousand Dollars, which was paid 30 
at the execution of said agreement, and the bal-
ance as in said contract more particularly men-
tioned, and it further appearing to the satis-
faction of the Court that the defendants agreed 
that the buildings upon the said premises are 
all within the boundary lines of the property as 
described in the deed therefor herein, and that 
there are no encroachments thereon, and it 
further appearing that there is clearly a doubt 
as to the marketability of the title to the premises 40 
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in question by reason of the possibility that a 
portion of the building erected upon said prem-
ises encroaches upon adjoining premises on .the 
south, and the Court being of the opinion that 
the complainant is entitled to rescind the con-
tract made by and between the parties to this suit 

1 o as prayed for in its bill -of complaint filed herein; 
and the Court being of the opinion that the de-
fendants were not entitled to the specific per-
formance .of the aforesaid agreement as prayed 
for in their counter-claim filed herein, it is on 
this 21st day of December, 1926, 

ORDERED, ADJUDGED and DECREED that the con-
tract between the complainant and defendants 
be and the same is hereby rescinded; and it is 
· FURTHER ORDERED, ADJUDGED and DECREED that 
the defendants, Bany Weiss and Lena Weiss, his 20 
wife, pay to the complainant, Security Bond & 
Mortgage Co., a corporation of New Jersey, the 
sum of One Thousand Dollars, the amount paid 
by the complainant to the defendants upon the 

· execution of the agreement above mentioned, to-
gether with interest thereon from November 24 

' 1925, being a total of One Thousand Sixty-four 
Dollars, which shall be and become and is herebv 
impressed as a lien upon the said lands and 

30 premises in favor of the said complainant, to 
the end that said lands and premises may be sold 
pursuant to law and under the direction of this 
Court to satisfy such lien, and in case a de-
ficiency should arise upon such sale, the said 
defendants may be ordered by this Court to pay 
such deficiency; and it is 

40 

Ii,URTHER ORDERED, that the said defendants 
pay to the said complainant the sum of One Hun-
dred Dollars as and for a reasonable search fee 
for the examination of the title to the aforesaid 
premises; and it is 
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FuRTHER ORDERED, that the said defendants 
pay to the said complainant the sum of Twenty-
five Dollars as and for the re~sonable. cost for 
making surveys of the aforesaid premises; and 
it is 

FuRTHER ORDERED, that said defen~ant~ pay to 
the said complainant the cost of this suit to . be 1 o 
taxed, including a counsel fee o~ $200.00, w~i~h 
is hereby allowed to said complainant; and ~t 1s 

FURTHER ORDERED, that a true but uncertified 
copy of this decree be served on the solicitor of 
said defendants within ten days from date hereof. 

E. R. WALKER, 
C. 

Respectfully advised, 

ALONZO CHURCH, 20 
V.-C. 

30 

· 40 
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NOTICE OF APPEAL. 

Filed December 23, 1926. 

IN CHANCERY OF NEW JERSEY. 

10 Between 

SECURITY BOND & MORTGAGE 
Co., a corporation, 

C ornplainant, 
and 

BANY W Eiss and LEN A W Eiss, 
Defenda.nts. 

60-411. 

On Bill, etc. 

Notice of 
Appeal. 

20 The defendants hereby appeal from the final 
decree made by the Chancellor on the advice of 
Vice-Chancellor Church in the above-entitled 
cause on the twenty-first day of December, 1926, 
and from the whole and every part thereof, to 
the Court of Errors and Appeals in the last 
resort in all causes. 

Dated December 21, 1926. 
ISIDOR B. GLUCKSMAN, 

3 0 :M:IcHAEL S. PRECKER, 
Solicitor of Defendants. 

Of Counsel. 

I conceive there is good cause for appeal In 
the above -entitled cause. 

MICHAEL S. PRECKE~, 
Of Counsel with Defendants. 

Service of a copy of the within notice of ap-
peal is hereby acknowledged this 21st day of 
December, 1926. 

COHEN & l(LJ~IN 
' Solrs. of Complt. 
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PETITION OF APPEAL. 

Filed December 31, 1926. 

New Jersey Court of Errors and Appeals 

Between 

SECURITY BOND & MORTGAGE 
Co., a corporation, 

C omplainant.-Respondent, 

and 

BANY WEISS and LENA WEiss, 
Defendants-Appellants. 

On Appeal 
from 
Chanoe1ry. 

Petition of 
Appeal 

To the Honorable The Court of Errors and Ap-
peals in the last resort in all ca.uses: 

The petition of Bany Weiss and Lena Weiss, 
the appellants in the above-entitled cause, re-
spectfully shows that your petitioners find _them-
selves aggrieved by a final decree made In the . 
Court of Chancery by his Honor, Edwin Robert 
Walker Chancellor of the State of New Jersey, ' . bearing date December 21, 1926, in a certain 

10 

20 

cause in the said Court of Chancery, wherein ~O 
Security Bond & Mortgage Co., a corporation of 
New Jersey, was complainant, and the sai~ Ba11:y 
Weiss and Lena Weiss were defendants, In this 
respect, to wit: that the said decree adj~dges . 
that the contract recited in complainant's bill be 
rescinded for the reasons therein set forth, that 
the deposit paid under the terms of the contract 
be returned to complainant, together with in• 
terest, amounting in all to Ten Hundred and 
Sitxy-four (1064) Dollars, and a lien in that 4.0 
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amount impressed upon the lands and premises 
in question in favor of the said complainant, that 
defendants pay to complainant the sum of One 
Hundred (100) Dollars as and for its search fee 

' ~Twenty-five (25) - Dollars . for surveys and also 
the costs of suit, -in which , shall be ·fncfuded a 

IO counsel fee of Two Hundred (200) Dollars. 
And your petitioners appeal from the decree 

of the Court, wh.ich decrees as aforesaid, upon 
the ground that the same is erroneous in that the 

. ' ' Court held that there was '' clearly a doubt as to 
the marketability of the title to the premises in 
q_uestion by reason of the possibility that a por-
tion of the building erected upon said premises 
encroaches upon the adjoining premises on the 
south,'' whereas your petitioners believe that the 
mere ''possibility'' of an encroachment is not 20 
sufficient to raise such a doubt as will render a 
title unmarketable; and in that the prepon-
derance of the evidence is to the effect that no 
~ncroachment in fact existed; and in that, even 
if such encroachment did exist, the Court im-
properly denied the defendants' right to remove 
it and give clear title before final decree; and 
in that the Court erroneously excluded evidence -
of the ''Jones Street boom'' and of the Minutes 

3 o of the Board of Commissioners to the great 
prejudice of defendants. 

Your petitioners therefore pray that the said 
decree of the said Chancellor may _be wholly re-
versed, set aside and for nothing holden and that 
your petitioners may have such relief in the 
premises as to this Honorable Court shall Heern 
meet. 

ISIDOR B. _GLUCI{SlVfAN, 
Solicitor for Appellant::;. 

:M:rcR AEL S. PRECKER, 

Of Counsel witl1 Appellants. 
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AN.SWER TO PE·T'ITION OF APPEAL. 
Fiiled December 31, 192,6. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

Between 
SECURITY BoNn & J\!IoRTGAGE 

Co., a corporation, 
Coniplainant,-Respondent, 

and 

BANY W Erss and LEN A W Erss, 
Defendants-Appellants. 

On Appeal 
from 
Chancery. 

Answer to 
Petition of 
Appeal. 

~L1he answer of Security Bond & Mortgage Co., 
a corporation, the above-named respondent, to 
the petition of appeal of Bany Weiss and Lena 
Weiss, the above-named appellants. 

This respondent, not admitting the truth of 
all or any of the matters in the said petition of 
appeal contained, for answer thereto, neverthe-
less, admits that a decree was, on December 21, 
1926, made and entered in the Court of Chan-

10 

20 

cery of New Jersey in the above-entitled cause, 30 
for the purposes in said petition mentioned, and 
as therein set forth; but as to the substance and 
form of said decree this respondent begs leave 
to refer thereto when the same shall be produced. 

This respondent is advised and believes that 
the said decree is agreeable to Equity; and it 
prays that the sarne may be affirmed with costs 
to be taxed in favor of this respondent. 

COHEN & KLEIN, 
Solicitors for and of ~O 

Counsel with Respondent. 

, 



Arthur W . Cross, Law Pri,1ter, 55-57 Lafayette Street, Newark, N. J,•,. 

New Jersey Court of Errors and Appell{: 

Between 

SECURITY BOND & MORTGAGE 

Co., a corporation, 
Compla.inan.t-Respondent, 

and 

BANY WEISS and LENA WEiss, 

Defendants-Appellants. 

On Bill, etc. 

On Appeal 
from Chan-
cery. 

BRIEF FOR DEFENDANTS-APPELLANT ·S. 

Statement of the Case. 

Complainant's bill prays for a return of a 
deposit, together with interest and costs, paid 
to defendants on account of the purchase price of 
certain lands and premises, and alleges the fol-
lowing facts: 

On November 24, 1925, the defendants con-
tracted to sen to complainant certain premise-s 
in the City of Newark, New Jersey, commonly 
known as 50 ,Tones street. ~l1hre cou tract con-
tained a clause that '' the buildings upon the 
said premises are all within the boundary lines 
of the pro,pe1rty as de,scribed in the deed the ,refor 
herein, and that there are no encroachments 
thereon.' ' A deed of warranty was to be de-
livered on January 24, 1926. A copy of the said 
contract is annexed to the bill of complaint. 
'J1he deposit money required under the contract 
was paid. Complainant had a search of the title 
to defendants' property made and also had the 
property surveyed. The search disclosed a de-
fect in the title and the survey showed that the 
building of the premises in question encroached 
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upon the premises adjoining on the south. For 
these reasons the defendants were unable to car ry 
out the terms of thie· said contract and same • was 
unenforceable against the complainant. 

Defendants' answer and cross bill of com-
plaint pray for a dismissal of complainant 's 
bill and for a decre.e of specific performance on 
the basis of the following allegations: 

That on the aforesaid 24th day of Novembe r, 
1925, and for many years prior thereto, the 
defendants w:e·re the owners of the premises in 
question, using same as their home. .Shortly 
before the above. mentioned date a real esta te 
boom was born that enveloped all the properties 
on Jones street, on which street the, premises in 
question are situate. The cause of the boom 
was a rumored widening of the said street :by the 
muncipal authorities, in anticipation of which 
improve .ment speculators rapidly fbid up the 
prices of properties throughout the street by 
trading in contracts. One of thes 1e, speculators 
was the complainant. It, through its agents, 
sought out the defendants in the solitude of their 
home, importuned them with offers, harassed 
them with bickering and finally prevailed upon 
them to sell their home. A ,couple of weeks 
later the short-lived boom came. to a sudden iend 
upon the publication in the local press of an 
official denial that any street widening had been 
authodzed. And on January 29, 1926, the de-
fendants received a letter from •Complainant rier-
citing Hie above-mentioned title defect and en-
croachment and advising the.m of complainant's 
decision to reject the title. A copy of said 
letter is annexed to defendants' answer and cross 
bill and marked Exhibit 2. Defendants immedi-
ately orde ,ried a survey of their property and 
search of their title to be made. The survey 
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disclosed that no encroachments existed. A copy 
of said survey is attached to defendants' answer 
and cross bill and marked Exhibit 1. The search 
revealed that the alleged title defect had been 
cured many years before by an instrument which 
was properly set forth in the public title records. 
rrhe survey of complainant disclos ied that the , al-
leged encroachment consisted of a small strip of 
metal over hang of a second story extension. 
Complainant ref used to accept the off er ,of de.-
f endants to so repair the alleged encroaching 
part as to bring it within the lines as shown by 
compla inant's survey. Defendants wiere there-
for e convinced that the allegations of complain-
ant's bill were, not made in good faith but were 
only a subterfuge advanced by the· complainant 
for the purpose of slipping out of a contract 
originally very promising but ultimately very dis-
agreeable to it. Defendants averr 1ed that the- al-
leged e11croachment and title defect were part 
and parcel of a scheme concocted by the com-
plainant for the purpose of cheating the defend-
ants of the fruits of their agreement and that 
complainant was coming into the court of equity 
with uncl,ean hands. As an earnest of their 
good faith the defendants offered to remove the 
alleged encroachmeut at their own cost and ex-
pense, if any encroachment were proved at 
final hearing, in order that they might give com-
plainant clear title in accordance with its survey 
before final de,cree. 

At the hearing the following facts developed: 
'l' lie complainant waiv1ed its objection to the · 
ti tle defect and proceeded only on the allegation 
relative to the encroachment. Its first witness, 
Mr. Olawans, a surveyor, explained a survey 
made by him (Exhibit 0. 2), according to which 
there was an encroachment of a portion of the 
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south side of defendants' building upon the prop-
erty adjoining on the south (S. C., p. 25, 11. 29-
39). The extent of the encroachment according 
to his survey was a quadrangular strip running 
from ¾ inches in the front to 2 3/8 inches in 
the rear (S. C., p. 25, 11. 31-38). The nature 
of this encroachment according to his testi-
mony was a woodcut post and metal overhang 
(S. C., p. 25, 11. 31-39). Complainant's other 
witne-ss, also a surveyor, Mr. Moor, explained a 
surve.y, Exhibit C. 4, made 'by the :firm of Bor-
rie & Kreiner, by whom he was employed (iS. 
C., p. 29, 11. 29-30), sho•wing an encroachment of 
similar character (S. C., p. 30, II. 8-13). Its ex-
tent, however, varied from that of Clawans & 
Kettenring, being a narrower triangular strip 
running from a point in the front of the exten-
sion ( S. C., p. 33, 11. 22-26) to a width of 1½ 
inches in the rear (S. C., p. 32, 11. 23-33). De-
fendants' surveyor, Mr. Lemassena, explained the 
survey, Exhibit D. 1, made by him, according 
to which no encroachments existed (S. C., p. 41, 
11. 19-23). How can the variances between these , 
three surveys be explained 1 

By examination of the survey of Claw ans & 
I{ettenring, Exhibit C. 2 ( opposite p. 48), it will 
be noted that the northern boundary of the 
premises in question is drawn at an angle cor-
responding to the angle of ninety degrees and 
six minutes employed in the making of the 
Lemassena survey, Exhibit 1 ( opposite p. 18). 
Exhibit C. 2 recites that the northern boundary 
is :fixed by the ancient occupation of the building 
to the north. It will be seen t:hat the drawing of 
the line in that manner clears all the buildings 
on the premises in question with a few inches to 
spare. In :fixing the southern boundary of the 
premises, Exhi 1bit C. 2 does not follow the ,same 
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principle of using the ancient occupatio~ ?f t~e 
building on the south, although that 'building is 
50 or more than 50, years old ( S. C., p. 44, 11. 
1-9). The effect of running the southe~n bound-
ary of the premises in question according to the 
occupation of the ·building on the south would 
be to place that line along the north 'e-rn wall ,~f 
that building (S. C., p. 44, 11. 35-37). Now, if 
we examine, the survey of Borrie & Kreiner, Ex-
hibit C. 4 (S. C. opposite p. 48), it will be seen 
that the running of the line that way would also 
not only clear all the buildings on the premises 
in question, but would spread out the lot of de-
fendants' premises to a width of more than 25 
feet in the rear. Instead of doing this Clawans & 
ICettenring run that southern line of the prem-
ises in question at right angles to the line of 
Jones street, Exhibit C. 2, the effeet of which is 
not only to give the defendants a rear lot width 
of two inches less than what they are entitled to 
by deed, but also to cause their bu~lding to. en-
croach 011 the south boundary. Borne & Kreiner 
on the other hand run the northern and southe,rn 
boundaries at right angles to the present line of 
J-ones street, Exhi'bit C. 4, thus not only dis-
regarding both the southern and northern oc-
eupations, but also causing the building on the 
premises in question to encroach on the southern 
boundary. Mr. Le,massena on the other hand, 
using the iJJterior occupation of the old buildi~gs 
both to tlie south and to the• north as a guide, 
runs hi8 northern and southern boundary lines at 
an angle of ninety degrees and six minutes to 
the line of Jones street, and places these lines 
25 feet apart at such points as would not only 
not dist.rub the occupation of the premises ad-
joi11ing on both sides, but also so as to .clear all 
the buildings of the premises in question. 
Whether defendants are within theiir rights in 
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claiming the land as thus surveyed is discussed 
infra. 

It further developed at the hearing that the 
de,fendants owned the pr ;operty for some twenty 
years, during eighteen of which it served as their 
home (S. C., p. 48, II. 11-14). The defendants' 
attempts to introduce evidence of the Jones 
·street boom and of the minutes of the Board o.f 
Commissioners of the City of Newark relative 
to the ordinance for the widening of Jones 
street were both frustrated by the rulings of the 
Court (S. C., p. 35, I. 12 to p. 36, I. 14 and p. 42, 
I. 38 to p. 43, I. 6). So too, defendants' effort to 
introduce testimony of a building etXpert going to 
the minuteness of the alleged encroachment and 
the possibility of its removal at a nominal cost 
and without diminution of the value of the prop-
erty was foiled by the Court's adverse ruling as 
to the admissibility of this evidence ( S. C., p. 
39, II. 30-39). 

~1.1he final decree ad vised by Vice-Chancellor 
Church on December 21, 1926, adjudged that 
"there is clearly a doubt as to the marketability 
of the title to the premises in question by reason 
of the possibility that a portion of the building 
erected upon said premises encroaches upon the 
adjoining premises on the south'' (S. C., p. 53, 
I. 38 to p. 54, I. 7). The decree also ordered and 
adjudged that the contract in question he re-
scinded, that the defendants repay to com-
plainant the deposit of $1,000 previously paid by 
it on account of the purchase price of the, prop-
erty together with interest, amounting to $1,064 
iu all; that the said amount be impre,ssed as a 
lien upon the premises in question in favor of 
complainant; that the defendants pay to com-
plainant the sum of $100 as and for its search 
fee, $25 for the cost of its survey and also the 
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costs of suit to be taxed, including a counsel 
fee of $200 ( S. C., p,. 54, I. 16 to p. 55, 1. 12). 

Thereafter defendants gave notice of appeal to 
this Court from the said decree as stated above 
(S. C., p. 56). 

The petition of appeal was filed in due course 
(S. C., pp. 57-58) and an answer thereto was 
filed in common form (,S. C., p. 59). 

Specification of Grounds of Appeal. 
The appellants respectfully urge that the final 

decree, of the Court of Chancery was erroneous 
in the following respects: 

1. The Court erred in holding that the mere 
possibility that defendants' building encroach~s 
upon the premises adjoining on the south 1s 
sufficient to cast such a doubt on the title as will 
render it unmarketable. 

2. The Court erred in not finding that in point 
of law .and fact the evidence was conclusive of 
the non-existence of e,ncroachments. 

3. · The Court erred in denying defendants' 
right to remove the alleged encroachment and to 
thereby give clear title be.fore final decree. 

4. The Court erred in excluding evidence of 
the ''Jones Street boom'' and of the minutes. of 
the Board of Commissioners relative to an ordi-
nance providing for the widening of Jones street. 

In support of the foregoing grounds of appeal 
the defendants will maintain the following prop-
ositions: 

I. The mere · possibility of the , existence of 
encroachments does not render a title unmarket-
able; to merit that finding the existence of en-
croachments must be fairly probable. 
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II. Assuming that the huilding is not within 
the boundary lines, despite an express covenant 
to the contrary in the. agre-ement of sale, a court 
of. equity may nevertheless compel specific per-
formance, if the vendors can alter the building 
without impairing its value and can give clear 
title before final decre -e, where time is not of 
the essence of the agreement. 

III. The interpretation given to express cove-
nan ts concerning encroachments and buildings 
within bound _ary lines by our courts, was not in-
tended -as an invitation to use those covenants 
as instruments of oppression, and an uncon-
scionable speculator cannot use such a covenant 
as a subterfuge to withdraw from a contract 
freely made and fair to all parties. 

IV. Evidence purporting to show that com-
plainant bought the property of defendants as 
a speculation in a market which was riding upon 
the swell of a real estate boom and repudiated 
the contract as soon as the market broke is ad-
missible. 

1 

V. 
1 

Evidence purporting to show that the, city 
had passed an ordinanc,e providing for the 
widening of the street on which the premises in 
question are situate, the effect of which will be 
to te-ar down the building which is the subject 
matter of the case sub judice, bears on the 
'' bona .tides'' of complainant and is admis-
sible. 

VI. The lines of a property as esta ·blished 
by practical location should be accepted -as the 
true ·boundaries and inconsistent descriptions 
should be rejected as false. 

VII. Judged by the standard of practical lo-
cation the building of defendants is entirely with-
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in the lines of the prope ·rty as described in the 
deed therefor. 

VIII. Summary. 

POINT I. 

The mere possibility of the ex_istence of en-
oachments does not render a t1!le unmarket-

~~le · to merit that finding the existence of en-
croa~hments must be fairly probable. 

According to the wording of the final _decree it 
that the conclusion of the Vice-Chan- . 

a~r;;r:as based on the finding "that there is 
cle 1 doubt as- to the marketability of the 
c ear Y a t· b ason of title to the premises in ques ion y re . . 

'b'l't that a portion of the building the poss1 1 1 Y th 
ted upon said premises encroaches upon e 

erec th" (S c p 53 ad. oining premises on the sou . ., . ' 
I. ~8, to p. 54, 1. 7). At _the time that the decre_e 

ade defendants ·pointed out that the pos_si-
was m h t was in-bility of the existence of encroac men s .. 

ffi . t to sustain a finding of unmarketability. SU Clen . t t 
In support of this contention, the ,~ollo~1ng s a. e-
ment is quoted from Pomeroy's Equity ~uns-

d , , . , , The rule is now well established pru ence . . r 
that equity will not compel an ~nwil .1ng pur-
chaser to accept a doubtful title whic~ _will_ expo~~ 
h. t the expense and hazard of litigation. ,:~ :ot force him to buy a lawsuit. H_e ~ee~ 
not take a title unless it is marketable. 
But a threat or even the possibility of a contest 
will not be sufficient. The doubt must be con-
siderable and rational, such as would and ?ught 
to induce a prudent man to pause and hes1t~te; 
not based on captious, frivolous and astute nJ.c~-
ties but such as to produce real bona fide hesi-
tati~n in the mind of the Chancellor'' (Vol. V, 
sec. 2223). 
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The thought obtrude,s itself that the erncroach-
ment complained of by the complainant, viz., a 
small strip of galvanized iron sheathing, is just 
such a one as Pomeroy may have had in mind 
when he said "captious, frivolous and astute 
niceties.'' Certainly, this piece of tin, for it 
appears to be nothing more, would not produce 
in the mind of the ordinary, prudent person a 
"conside-rable, and rational" doubt such as to 
cause him "to pause and hesitate." Not if he 
wanted to honestly carry out the terms of the 
contract. 

And in the case of Barger v. Gery, 64 N. J. 
Eq. 263, Vice-Chancellor Stevenson quoting the 
New York Court of Appeals observes (on p. 270) 
that "if the existence of the alleged fact which 
is supposed to cloud the title is a possibility 
merely, or the alleged outstanding right is a 
very. improbable and remote contingency, which 
according to the ordinary experience has no 
probable basis, the Court may compel the pur-
chaser in such a case to complete his , title." It 
is apparent that the Court ·was emphasizing the 
distinction between a mere possibility of a de-
fect in title and its probability. So in our case. 
If the alleged encroachment is only a possibility 
it does not seem that the Court was warranted 
in denying specific performance. . 
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POINT II. 
Assuming that the building is not within the 

boundary lines, despite an · express covenant to 
the contrary in the agreement of sale, a court of 
equity may nevertheless compel specific perform-
ance, if the vendors can alter the building with-
out impairing its value and can give clear title 
before final decree, where time is not of the 
essence of the agreement. 

This point was , made by the defendants at the 
hearing. That time was not of the essence of 
the agreement is apparent from the contract 
(S. C., pp. 5-11). Neither the nature and cir-
·cumstances of the ,contract nor the conduot of 
the parties made it so. In their answer and 
cross bill defendants, while denying the exist-
ence of encroachments, nevertheless offered to 
remove the encroachment alleged by complain-
ant to exist, if same were proved at the hearing, 
in order that they might give clear title before 
final decree ( S. C., p. 17, IL 23-35). At the 
hearing defendants put on the stand a Mr. Drill, 
whose qualifications as a building expert were 
admitted (S. C., p. 37, IL 32-34). The purpose 
of his testimony was to prove that the alleged 
encroachment could be remedied by removing the 
galvanized iron sheathing and re-setting it in 
such manner as to place it within the line sug-
gested by complainant as the true boundary; 
that the cost of such a job would be nominal, 
and that the value of the building would not 
be impaired by the alteration. These facts were 
stated to the Court upon the objection of com-
plainant to the admission of the testimony (,S. C., 
p. 38, I. 12, to p. 39, I. 18). The , Court ruled 
that the proffered testimony was inadmissible 
( S. C., p. 39, 11. 35-39). 
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But the propriety of the point herein urged 
seems to follow directly from the rule pro-
pounded by our present Chief Justice in the 
leading case of Gerba v. Mitruske, 84 N. J. Eq. 
141, that "where the time of performance is not 
of the essence of the contract the complainant 
is entitled to a decree if a clear title can be 
given by him at the tiine of the making thereof" 
(p. 143). That rule has been followed by a long 
line of cases, including Veniey v. Dodd, 96 N. J. 
Eq. 129; Randolph v. General Investors Co., 96 
N. J. Eq. 227, and Cavanna v. Brooks, 97 N. J. 
Eq. 329, to quote only a few of the more recent. 
True none of these cases involved the existence ' of encroachments or buildings extending over 
boundary lines. But is there anything about this 
kind of encumbrance that excludes it from the 
purview comprehended by the rule of the learned 
Chief Justice? And if there is no reason for 
thus excepting it, why wasn't the rule of Gerba 
v. Mitri1rske invoked in those cases where specific 
performance was refused? In order to satis-
factorily answer this question it becomes neces-
sary to examine those cases seriatim. 

The leading case de~ling with an express cov-
enant against encroachments or buildings over 
the boundary lines is I-I erring v. Esposito, 94 
N. J. Eq. 348, cited · in the opinion of the case 
sub judic e (S. C., p. 50, 11. 32-40). Upon exam-
ination of this case it appears that the principle 
of Gerba v. Mitriiske was not raised. And for 
a very good reason. For it also appears that 
no offer to rernove the encroachments before 
final decree was made by the party seeking spe-
cific performance. ·vice-Chancellor Bentley in 
his opinion observes: "I am obliged to find as 
a fact that an encroachment exists" (p. 349). 
His finding was inevitable in view of the absence 
of any off er to remove the encroachment. 
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So too in Goldstein v. Ehrlich, 96 N. J. Eq. 
52, ;ited 'in the opinion of the case sub judice 
( S. C., p. 51, 11. 29-30). Vice-Chancellor Backes 
says: '' The, proofs show that they ( i. e., the 
buildings) are not (within the boundary lines). 
They encroach" (p. 52). And in Schiff v. Alex-
ander, 3 N. J. Mis. Rep. 817, cited in the opinion 
of the case s1.tb jitdice ( S. C., p. 51, 1. 30), the 
Supreme Court held that : '' The buildings are 
not within the boundary lines, and there is an 
encroachment in the rear" (p. 822). Nothing in 
any of these cases of an offer to remove en-
croachments before final decree. Nothing of 
encroachments that were removed before hear-
ino·. In all these cases the use of the present 

I:) • • 

tense arrests the attention of the inquirer: 
buildings that ''encroach''; an encroachment 
that "exists"; buildings that "are" not within 
the boundary lines. How could the Court find 
otherwise failing the offer to remove encroach-' . ments or to bring the buildings, within the lines 
in order to give clear title before final decree? 

This failure to make such an offer is strongly 
emphasized in the very case to which t~ie Vice-
Chancellor gives so much space in his opinion, 
viz., Pasternack v. Alter, 95 N. J. Eq. 377 (S. C., 
p. 51, 11. 1-28) . . In that case Vice-Chancellor 
Lewis makes a point of the fact that: "They 
therefore claimed that the vendors did not tender 
a good, clear and marketable title, and insisted 
that the defects should be remedied. This the 
con1pla.inants refused to do, and the testimony 
fails to show that the objections made to the 
title were removed by the complainants'' (p. 
378). It appears from the above that the Vice-
Chancellor in the case sub judice has fallen into 
the fallacy of not distinguishing between those 
<>ases where the encroachment exists at the time 
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of hearing and those where the encroachment is 
ren1oved at hearing or an offer to remove before 
:final decree is made. 

At the hearing the Vice-Chancellor held that 
the removal of the encroaching portion of the 
building would change the locus contract ,ed for 
and would be tantamount to asking the Court to 
make a new contract between the parties ( S. C., 
p. 39, 11. 5-13). That, however, does not appear 
to be the law. The case of Doherty v. Egan 
Waste Co., 91 N. J. Eq. 400, involved the en-
croachment upon the adjoining premises of the 
building to be conveyed. The defendant refused 
to take title. While the suit was pending and 
fully seven months after title was to have passed 
the building in question was totally destroyed 
by :fire. Nevertheless, Vice-Chancellor Griffin in 
that case decreed specific performance, saying 
(p. 408): "Time is not of the essence of this 
contract, and the complainant was certainly in 
a position to perform on December 5, 1917'' 
( the date of the fire). Apparently, the inter-
vention of nature, the happening of an unfor-
seen, adventitious event, in destroying the build-
ing, had removed the encroachment and enabled 
the complainant to give clear title before :final 
decree. And specific performance was granted 
despite the complete annihilation of the subject 
matter of the controversy. A fortiori the mere 
modification: of the subject matter, and one so 
slight as that proposed by defendants, can hardly 
constitute such a change as would charge a court 
of equity with writing a new contract for the 
pai-ties. 

The question of the removal of encroachments 
came up for decision also in the case of Wyatt 
v. Bergen, 98 N. ,T. Eq. 502. In this case time 
was of the essence of the contract. Vice-Chan-
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cell or Griffin made the following observation: 
"In Herring, et al. v. Esposito * * * the 
case was on final hearing, with the encroachment 
continuing at the time of final decree; here the 
case is on final hearing with the encroachment 
removed; but the principle, it seems to me, is 
the same in both cases, whether the encroach-
ment existed at the time of final hearing, where 
time is not of the essence of the contract, or on 
the day appointed for the closing of the con-
tract, where time was made of its essence" (p. 
507). If this case means anything it clearly 
means that an encroachment must be removed 
before the date set for passing title only when 
time is of the essence of the contract; when time 
is not of the essence the encroachment may be 
removed at any time before final decree, and if 
so removed specific performance will be allowed. 

The refusal of the Court to permit testimony 
of the expert builder also precluded evidence as 
to the amount of an abatement, in the event that 
specific performance with an allowance for the 
cost of the removal of the encroachment was 
decreed. However, in view of the fact, as de-
fendants at the hearing offered to prove (S. C., 
p. 42, 11. 31-40), that the city authorities had 
passed an ordinance providing for the widen-
ing of Jones street and for the destruction of the 
building in question, it may well be that the 
complainant would not be entitled to any abate-
ment, in the same way as in Doherty v. Egan 
Waste Co., 91 N. J. Eq. 407, Vice-Chancellor 
Griffin determined that the destruction of the 
building by the fire removed that element of the 
case from further consideration. 
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POINT III. 

r 

·The interpretation given . to express covenants 
concerning encroachments and buildings within 
the boundary lines by our courts was not in-
tended as an invitation to use those covenants 
as instruments of oppression and an unconscion-
able speculator cannot use such a covenant as a 
subterfuge to withdraw from a contract freely 
made and fair to all parties. 

The interpretation of express covenants re-
garding encroachments and buildings within the 
boundary lines, which is now recognized as the 
law of our state, seems to have been voiced for 
the first time by Vice-Chancellor Bentley in the 
leading case of Herring v. Esposito, supra. As 
pointed out by the learned Vice-Chancellor in 
that case, a distinction has to be drawn between 
the contract containing such a covenant and the 
contract which omits it. The law of our state 
with respect to encroachments and buildings over 
the boundary lines, in . cases where the contract 
did not contain the express covenant, had always 
been that the extent or materiality of the en-
cumbrance determined the marketability or un-
marketability of the title. · If the encroachment 
were slight or if the building were over the line 
only a n1atter of an inch or two, the courts were 
inclined to waive the defect and decree specific 
performance. But, Vice-Chancellor Bentley con-
cluded, when the parties added an express cove-
nant covering these things to their agreement, 
they intended something more than could be read 
into the agreement which lacked the covenant. 
And that '' something more'' was a rigid adher-
ence to the letter of the contract. So that, if 
the agreement contained such a covenant and 
an encroachment was discovered, specific per-
formance should be denied no matter how slight 
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the extent of the encroachment might be. To 
decide otherwise, the learned Vice-Chancellor 
observed, would be, not to interpret the agree-
ment, but to create a new agreement which the 
parties had not intended. 

Whether, in view of the common practice which 
obtains in connection with the drawing of agree-
ments of sale, the ratiocination of the learned 
Vice-Chancellor would stand the test of a prag-
matist is. a dubious question, but one which is 
not immediately pertinent to this inquiry. More 
germane, however, is this point: what effect did 
the learned Vice-Chancellor in formulating the 
principle and the courts in applying it intend 
to give to the interpretation of that covenant 1 
Clearly this, that the covenant was to be used as 
a shield to protect the purchaser in such cases 
where he felt the need for that added protection. 
No rational person would have the temerity to 
suggest that a court of equity would counte-
nance, far less intend, that this. covenant should 
be used by the unscrupulous as a sword instead 
of as a shield. As a matter of fact, such a use 
strikes at the cardinal principles of equity, for 
it seeks to procure a court of conscience to pan-
der to base and illegitimate purposes. Nor does 
the complainant need to be tainted by acts in-
voiving moral turpitude in order to place him 
without the pale of the court of equity. Bad 
faith is sufficient; for the question is not one of 
degree or extent of evil conscience, but only of 
the fact of the existence of mala fides. As Pom-
eroy puts it: "It is not alone fraud or illegality 
which will prevent a suitor from entering a 
court of equity; any really unconscientious con-
duct, connected with the controversy to which he 
is a party, will repel him from the forum ~hose 
very foundation is good conscience," Pomeroy's 



18 

'' Equity Juris .prudence,'' Vol. 1. sec. 404; quoted 
with approval by Vice-Chancellor Bergen in 
Vulcan Detinning Co. v. American Can Co., 70 
N. J. Eq. 600, and by Vice-Chancellor Leaming 
in Pendleton v. Gondolph, 85 N. J. Eq. 317. 

And in the latter case the Vice-Chancellor also 
observed (p. 313): "It is a maxim of equity 
that he who comes into a court of equity must 
come with clean hands, and in the ordinary ap-
plication of that maxim a court of equity denies 
its remedies to a complainant who has been 
guilty of bad faith, fraud or unconscionable 
acts in the transaction which forms the basis of 
his suit." How can we reconcile the noble atti-
tude of our court of equity in the above cases 
and in innumerable others with any approval 
by it of the _use of the covenant in question in a 
spurious or surreptitious way in order to con-
ceal insincere or unscrupulous motives? Such 
reconciliation cannot be ! A distinction must be 
made between the abuse of the covenant and its 
proper use. The interpretation of the covenant 
in the case of Herring v. Esposito, su,pra., did 
not change the nature of the law behind the de-
c1s1on. The fundamental fact is still one of 
marketability of title. The covenant merely adds 
a refinement which restricts the application of 
the law as to the marketability of the title. 

The above viewpoint finds support in the case 
of Model Plan Agency v. Dimond, which has 
just been re ported in 5 A. R. 70. In that case 
complainant brou ght a bill for rescission, basing 
his claim of unmarketability on the ground that 
the vendors' title rested on adverse possession, 
contrary to an express covenant in the agree-
ment of sale to the effect that title shall '' not 
be derived from adverse possession.'' In his 
opinion, Vice-Chancellor Berry declared (p. 75) : 
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' d . ' '' The purpose of the term a verse possession 
in the contract was not, in my judgment, to 
afford an excuse for non-performance, but rather 
to insure the vendee a good title not subject to 
successful attack in the courts.'' A sin1ilar situ-
ation exists in the case siib jiidice and defend-
ants assert that complainant seeks to invoke the 
covenant in question as an excuse for non-per-
formance, rather than to insure a good title for 
itself. 

For these reasons it becomes necessary, when 
it is sought to ascertain whether the covenant 
in question is being used as a safeguard or as a 
weapon of oppression, to inquire into the circum-
stances surrounding the making of the contract 
as well as its repudiation. What is the char-
acter of each of the parties to the agreement? 
If on the one hand there stand an old couple who 
have used the premises in question as their home 
for many years and on the other hand there 
stands a corporation whose obvious interest in 
the agreement is speculation, the courts of equity 
im1nediately are put on guard to see to it that 
the old couple are not unfairly dealt with. 
Was the corporation interested in the land or in 
the building and what light, if any, is thrown 
on this point by the allegation that a real estate 
boo1n prompted the interest of the corporation 
in the purchase of the premises in question? 
Finally, was there a collapse in realty values 
which affected this property and was that the 
real reason for the corporation's repudiation of 
the contract? All these questions have an im-
portant bearing on the fact as to whether the 
covenant in question is being used in the way 
the courts intended it should be, or whether it is 
being used by an unscrupulous party as a subter-
fuge to withdraw from a contract that was freely 
made and was fair in all its terms. 
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POINT IV. 

Evidence purporting to show that complain-
ant bought the property of defendants as a 
speculation in a market which was riding upon 
the swell of a real estate boom and repudiated 
the contract as soon as the market broke is ad-
missible. 

This would seem to follow as a corollary to 
the point which precedes it. At the hearing the 
defendants attempted to introduce testimony in 
substantiation of the above proposition. To pave 
the way for such evidence one of thei defendants, 
Mrs. Weiss, was placed on the stand and was 
asked whether she had been greatly bothered 
prior to the winter of 1925-1926, by people who 
wanted to buy her property ( S. C., .p. 35, 11. 
12-14). The object of this question was to show 
a c:0ndition of inactivity in the real e·state of 
that locality in the period which preceded the 
making of the agreement in question, that was 
to lead the way to other evidence showing a 
period of greatly incre,ased acitivity and of 
rapidly rising prices, which heralded the real 
estate boom alleged in defendants' answer and 
cross bill (.S. C., p. 13, 1. 31 to p. 14, 1. 20). The 
purpose of this testimony was to lay the basis 
of proof that the objection made by complainant 
was really a subterfuge and not the true reason 
for its desire to rescind, and that the change in 
the re.al estate market and the collapse of prop-
erty values motivated the complainant's resort 
to the courts and in turn the attitude which the 
surveyors consciously or unconsciously brought 
to their work (S. C., p. 36, 11. 5-11). The · Court 
prevented the development of this line of proof iby 
ruling that the only evidence in which the Court 
was interested was that bearing directly on the 
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existence of the encroachment (S. C., p. 36, 11. 
12-14). 

Defendants respectfully submit that this ruling 
was highly prejudicial to their case and con-
stitutes reversible ! error. The · encroachment al-
leged by •complainant is slight both in nature and 
in extent. The motives of -complainant to rescind, 
as alleged by defendants, were very strong. Is 
the gap between a clear survey and an encroach-
ment, as slight as complainant alleges, so large, 
that even honest, albeit over-zealous, surveyors 
and a deeply motivated employer cannot bridge 
it 1 At any rate it would appear that the cir-
cumstances surrounding the case were such 
that a complete inquiry into these facts, with a 
view to determining whether the results o·b-
tained by the surveyors were in any way colored 
by the anxiety of complainant to withdraw from 
the agreement, was warranted. And surely the 
proffered evidence was admissible from another 
viewpoint, viz: its bearing on the bona fl.des of 
complainant. 

POINT V. 

Evidence purporting to show tha:t the city had 
passed an ordinance providing for the widening 
of the street on which the premises in question 
are situate, the effect of which will be to tear 
down the building which is the subj,ect matter of 
the case '' sub judice,'' bears on the '' bona fides'' 
of complainant and is admissible. 

The above point · has been adverted to else-
where in this brief. It was raised at the hearing 
while, Mr. Lemassena was on the stand testifying 
on behalf of the defendants. In answer to a ques-
tion concerning- some action that had been taken 
by the city authorities affecting the properties 



22 

on Jones street he told of an ordinance that 
had been passed for the widening of t[ha,t street, 
whereupon defendants offered in evidence the 
minutes of the Board of Commissioners, June, 
1926, pages 5 to 7 and 118 to 122 ( S. _G., p. 42, 
11. 31-40). U;pon objection of complainant the 
Court rejected the prof erred evidence ( S. C., 
p. 43, 11. 3-6). In order to provide a basis ~or 
a review of this ruling defendants quote herewith 
the pertinent and material parts of the e:x:cluded 
evidence: 

. '' An ordinance to provide for the · ope~ing 
and widening of Jones street, from Spring-
field avenue to South Orange avenue; the 
opening and widening of Norfolk stre ,et, 
from Soutlh Orange avenue 100 feet north-
erly; and the opening of Fourteenth avenue 
from Hayes street to f o~es street. . 

The Board of Comnnss1one,rs of the City 
of Newark, Do Ordain: . . 

Section 1. That Jones street from Spring-
field avenue to South Orange avenue shall 
be opened and widened as a public street or 
highway, on the easterly side ther~of, by 
the addition thereto of the following de-
scribed tract : 

BEGINNING at the northeasterly corner of 
Jones Street and .Springfield A venue; ~hence 
running easterly along the n~rtherly hne of 
Springfield v~~ue 8_0 feet 6 inches more or 
less to the d1v1s1on hne · between lots 19 and 
20 of block 238 on the Newa.rk City Tax Map; 
thence northerly 167 feet more or le1ss to a 
point in the division line between lots _25 
and 26 of Block 238 in the Newark City 
Tax Maps distant 34 feet measured easterly 
at right angles to Jones Street; thenc.e north-
erly parallel with Jones Street _5~5:86 f:et 
more or less to a point in tlhe d1v1s1on hne 
between lots 49 and 50 of block 238 on the 
N ewa.rk City Tax Map; the,nce . nor~herly 
256.72 feet more or less to a point 1n t~e 
southerly line of South Orange Avenue, dis-
tant 138.18 feet more or less measured east-
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erly along the southerly line of South Orange 
A venue from the southea :sterly corner of 
Jones Street and South Orange 1 Avenue; 
thence westerly along the southerly line of 
Soutlh Orange Avenue 138.18 feet more or 
less to the southeasterly corner of Jones 
Street and South Orange A venue; thence 
southerly along the easterly line- of Jones 
Street 1023.25 fee,t more or less to the place 
of BEGINNING. 

* * * * * * * * * . * * 
Section 6. That this ordinance shall take 

effect immediately and all or,dinances or 
parts of ordinances inconsistent with the 
provisions of this ordinance, be and the same 
are hereby repealed.'' 

(Minutes Board of Commissioners of New-
ark, N. J., June, 1926-pp. 5-7.) 

'' Tlhe ordinance having been read three 
times was then declared to be upon its third 
and final passage. 

The roll being called, the ordinance was 
declared adopted by the following votes : 

Yeas ; Commissioners Brennan, Gillen, 
Howe, Murray.'' 

(Minutes Board of Commissioners of New-
ark, N. J., June, 1926-p. 122.) 

Defendants' property, being on the eastern 
side of Jones street, is among those aff eicted by 
the ordinance. Defendants intended to show 
through their surveyor, Mr. Lemassena, that the 
major part of the building on tlhe premises in 
question is included in the portion of land which 
is to 1be taken over by the city for the widening. 
And too, defendants were prepared to show that 
all that portion of the building which is al-
leged by complainant to encroach on the ad -
joining premises is included in that part of the 
building to be so taken over by the city and torn 
down. And while the passing of the ordinance 
may not ipso facto effect the physical re-
moval of the encroachment, as the fire did in 
the case of Doherty v. Egan Waste Co., supra, 
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it does quite definitely take the encroachment 
out .of the category of those actual incumbrances 
such as may render a title unmarketable. In 
this connection it therefore , becomes pertinent 
to inquire whether complainant brings his action 
in good faith. 

The complainant made a bargain with defend-
ants freely. The contract was fair in its terms. 
Neither party questions these facts. It now ap-
pears that the city is about to condemn a part 
of the property. It is going to tear down that 
portion of the building which complainant al-
leges encroaches on the adjoining property. 
What matters it if the encroachment really ex-
ists 1 Does the complainant sincerely believe 
that the alleged encroachment will make the 
property unsalable 1 Does the complainant feel 
that the alleged encroachment will subject it in 
the future to the hazard of litigation 1 Is it a 
probability that anyone who may be interested 
in purchasing from tho complainant will pause 
or hesitate because of the possi ,bility that a strip 
of metal sheathing encroaches on the adjoining 
property1 The· complainant must know that any-
one who may want to purchase the property in 
the future, win familiarize himself with the 
notorious fact that the City of Newark is at work 
on a program of widening Jones street and that 
it will compel the tearing down of the building ·, 
and that tl1e alleged encroachment will not matter 
one iota to a prospective buyer. Tihe facts are 
too evident to warrant further comment. The 
signs point clearly to a case of a speculator start-
ing out to buy something, becoming faint-hearted 
because of untoward developments and then per-
sisting in a course of action previously decided 
on, for reasons that it alone can explain. But 
one thing appears certain: the complainant does 
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not really fear that the alleged encroachment will 
make the property in question unmarketable; the 
complainant did not eome into the court of 
equity with clean hands. 

POINT VI. 
The lines of a property as established by prac-

tical location should be accepted as the true 
boundaries p,nd inconsistent description should 
be rejected as false. 

One of the earliest of New Jersey cases which 
involved the question of discrepancies in surveys 
made by different surveyors was Jackson v. Per-
rine, 35 N. J. Law 137. In resolving the doubts 
that were raised concerning the true ·boundaries 
Mr. Justice Depue laid down the rule (p. 147): 
'' A monument in a line gives greater certainty 
in the · location of the line than can be obtained 
by measurements from an external monument to 
a beginning corner.'' And in explanation he 
added: '' An element of uncertainty, arising 
from lialbility to mistake in making measure-
ments, e,xists with respect to the latter, which 
does not enter into the former * * *. One 
call or the other must give way. Upon general 
principles, that must yield in which the element 
of uncertainty, arising from measurements, ex-
ists.'' The , ruling commends itself from a com-
mon sense as well as a juridical point of view, 
and its efficacy in later years, when more ac-
curate surveys became ,possible as a result of 
instruments of finer precision, is its best tribute,. 

The next decision of our upper courts bearing 
on the point in question appears to ,be that made 
by the Supreme Court in the case of Spottis-
woode v. Morris & Essex R. R. Co., 61 N. J. 
Law 322. In that case the defendant laid claim · 
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to a strip of land having a width of four rods 
under a grant made to it some fifty years ,be.fore 
the case reiached the courts. However the de.-
f endan ts shortly after the time that it had re-
ceived its grant erected fences, which encom-
passed a strip of land of a width of only three 
rods. The balance of its property amounting to 
a strip of one-half rod on each side was claimed 
by the, plaintiff under adverse possession. The 
Court upheld the rights of the plaintiff as para-
mount, Mr. Justice i Depue observing (p. 339): 
'' The general doctrine of the law is that where 
the true loea tion of premises conveyed by a deed 
is doubtful, a practical location by consent of 
the parties will aid in the construction of the 
deed and in some instances be conclusive as to ' the boundaries thus fixed, although the acquies-
cence be for a less pe,riod than twenty years.'' 
The judgment entered in conformity to the 
Court's ruling was taken on appeal to the Court 
of Errors and Appeals and there affirmed for the 
reasons given in the opinion of Mr. Justice 
Depue, 63 N. J. Law 667. 

In Alt v. Butz, 81 N. J. Law 156, the Supreme 
Court through Mr. Justice Minturn delivered 
itself as follows upon the p•oint in question (p. 
15.S): "In legal theory the doctrine of a practical 
location is equitable in its nature, arising from 
the principle of estoppel in pais, the funda-
mental conception of which is the doing of an 
act by a party in interest, or his acquiescence in 
the doing of an act by another which would na-
turally lead to the infere,nce of the existence of 
a status or the establishment of a condition upon 
which either party in intere ist may act to his 
prejudice if the act be disavowed. It is used to 
preclude a party from maintaining by evidence 
that which he had before expressly or tacitly de-
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nied; or disproving that which he had before 
expressly or tacitly admitted, when the other 
party has acted upon the faith of the admission 
or denia ,l in such a manner that he will be in-
jured unle ,ss the same is heJd conclusive." Ap-
plying the above rule to the situation of defend-
ants the following facts appear: Defendants 
have a second story porch extension which com-
plainant a.lleges encroaches upon the adjoining 
premises to the south. Complainant is trying to 
arrogate to itself a posit ,ion which the owner 
of the premises adjoining on the south -could 
not himself maintain, as the1 latter by his tacit 
admission, having permitted the erection of the 
extension in the. first instance and in the second 
instance having stood idly by for many years 
while the extension existed, would thereby be 
precluded from disproving the right of defend-
ants to hold the ground which they had thus as-
sumed. And .surely if the owner of the adjoin-
ing premise is could not assert such a claim, the 
marketalbility of the premises of defendants can 
never become • the subject of a successful lawsuit 
by reason of the encroachment alleged by com-
plainant. 

In the case of Mod el Plan Agency v. Dimond, 
supra, Vice-Chancellor Berry refers to the prop-
osition under discussion in the following way 
(5 A. R. 72): "Aside from this, however, the 
descriptions in the early deeds ran to monu-
ments such as other property lines and street 
lines, and the rule of law is that where there is 
a variance between a point of distance and a 
monument, the monument controls.'' In the case 
sub judice the controlling monument is the build-
ing adjoining the prenrises in question_ to the 
south. 

The case which comes closest to the one sub 
judice on the point herein argued is Doherty v. 
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Egan Wa-ste Co., supra, wherein the · proposition 
in que·stion is exhaustively discussed and quite 
definitely decided. In that case, too, the premises 
in queistion were located on a street whose build-
ings were for the most part very old and very 
closely built together. There, too, the surveyors, 
disagreed on the essential fact as to the existence 
of encroachments. There, too, were map-made. 
surveys and surveys 1based on interior occupa-
tion. In the, course of his comprehensive op-
pinion, disclosing a thorough analysis of the 
subject, Vice-Chancello ·r Griffin observed (p. 
405) : '' Upon the foregoing facts the lines of the 
property as esta'blished by practical location 
should he accepted as establishing the , true boun-
daries of the premises in question, and other de-
scriptions inconsistent therewith should lbe re-
jected as false.'' And in support of his opinion 
the learned Vice-Chancellor cited the, cases of 
Jackson v. Perrine, Spottiswoode v. JJ1 orris cf; 
Essex R. R. Co., and Alt v. But'z, which have 
been discussed above. 

POINT VII. 

Judged by the standard of practical location 
the building of defendants is entirely within the 
lines of the property as described in the deed 
therefor. 

In order to detern1ine the truth or falsity of 
the above claim it becomes necessary to review 
and analyze the testimony of the surve.yors who 
took the stand on behalf of the litigants. While 
it is true that two surveyors testified for com-
plainant that an encroachment existed and but 
one surveyor testified for defendants that there 
was no encroachment, defendants nevertheless 
urge that thei character of the testimony was 
such that, not only did the complainant fail to 
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discharge the burden of the proof by the · pre-
ponderance of th~ evidence, but that the evidence 
is conclusive as to the absence of encroachments. 

Since it is established, according to the rule 
laid down by Mr. Justice D:epue in Jackson v. 
Perrine, supra, that '' a monument in a line gives 
greate,r certainty in the , location of the line- than 
can be obtained by measurements from an ex-
ternal monument to a beginning corner," it is 
fitting that our analysis should commence, with 
an inquiry into the beginning points that were 
used by the three surveyors. The . following ex-
cerpt is quoted from the cross examination of 
Mr. Clawans, testifying in behalf of complain-
ant: 

"Q What did you use as your starting 
point 1 A The intersection of 'Springfield 
avenue and Jones street. 

Q What is the distance of that point 
from the nearest line of the lot 1 A To the 
point of beginning 375 fe,et and 8 inches. 

Q Now, what is the nature of the monu-
ment on Springfield avenue and Jones street 
that you used as your starting point 1 . A 
There are no monuments there.'' ( S. C., p. 
26, 11. 8-17.) 

From the cross eocamination of Mr. Moor, who 
also testified for complainant, the following 
quotation is taken: 

"Q * * * What be,ginning point did 
you use1 A Why, in fact, we used the same 
notes as Mr.-as, well-we used all data 
we have in our office. 

Q Yes. You started to say you used the 
same notes as whom 1 A Well, as our own 
notes, as our own data. 

Q You didn't mean Mr. Clawan's used1 
A No; we didn't even know Mr. Clawans 
was making a survey.'' ( S. C., p. 31, 11. 
5-13.) 
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The direct examination on this point of Mr. 
Lemassena, who testified on beihalf of defend-
ants, follows : 

"Q And are the pre.sent monuments of 
Jones street clear or vague 1 A They are 
very vague, ,but the occupation is very clear. 

Q .Is this a copy of the survey which you 
made on 50 Jones street 1 A That is. 

Q And does that truly represent the con-
dition of the prope ,rty1 A That does. This 
work is based entirely on the adjoining oc-
cupation.'' ( S. C., p. 41, 11. 12-19.) 

Later on he continues to say: "The building 
to the south is exactly 25 feet wide, front and 
rear" * * * (S. C., p. 41, 11. 25-27). "the 
other lot is 25 feet front and rear'' ( S. C., p. 
42, 11. 12-13). * * * '' the building has been 
there, maybe, 50 years-longer'' ( S. C., p. 44, 
11. 8-9). 

From the above testimony several facts are 
apparent. First, the beginning point used by 
one of complainant's surveyors was far enough 
from the nearest lot line to raise the element 
of uncertainty adverted to by Mr. Jus.tice Depue, 
supra. Second, that element of uncertainty is 
further emphasized by the testimony of this 
surveyor that there are no monuments to mark 
the beginning point and by the testimony of de-
fendants' surveyor that the monuments on Jones 
street are very vague. Third, the fact that the 
only witness to precede JVlr. Moor on the stand 
was the other of complainant's surveyors, Mr. 
Clawans, is indicative of the point that J\llr. Moor 
started to say that he used the same notes as 
Mr. Clawans, but becoming aware of the faux 
pas, he interrupted his line of thought, began 
to tergiversate, lost himself in some meaningless 
obfuscations and ultimately denied that he knew 
of a survey having been made by Mr. Clawans. 

His testimony on this score not only stamps him 
as an unreliable witness, but indicates that the 
second surveyor for complainant also used the 
beginning point which the first surveypr used. 
Fourth the occupation of Jones street clearly 
establi;hes the deed lines and the occupation of 
the adjoining premises was the basis of the sur-
vey made by defendants' surveyor. Lastly, the 
building adjoining on the south is an ancient 
one, its width on the front and re 1ar is exactly 
the same as the width of the lot, and the boun-
dary between the premises of defendants and the 
premises adjoining on the south would neces-
sarily be coincident with the northerly line of 
the old building aforesaid. 

As to the method of procedure adopted by the 
three surveyors, after using the beginning points 
as above set forth, the following excerpts from 
their testimony will prove illuminative: 

Cross examination of Mr. Cla wans : 
"Q I now ask you, how did you ge~ th~t 

starting point 1 A That starting point is 
secured by a series of surveys on Jones , 
street made about between 1856 and the 
present time. 

Q In other words, your starting point 
comes from the use of old maps, is that 
right 1 A Old surveys. 

Q Old surveys1 A Yes" (S. 0., p. 27, 
11. 4-11). 

"Q At any rate, were the lines mark~d 
out before that time, 18561 A You mean 
the deeds and records before 18561 

Q Yes. A There might have been some 
deeds before 1856. 

Q You don't know 1 A I_ don't know. . 
Q What kind of tape did you . use in 

making your measurements 1 A Spring bal-
ance tape" (S. C., p. 27, 11. 28-35). 
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Cross examination of Mr. Moor: 
'' Q Do you know whether your survey 

was made from a map or from practical lo-
cation 1 A From old field notes and data 
we have in our office which dates away back. 

Q You don't know whether those field 
notes in your office come from old maps or 
not 1 A Why, that I couldn't say" (S. C., 
p. 33, 11. 27-33). 

Direct examination of Mr. Lemassena: 
'' Q Did you determine the lines for the 

property by reference to maps or practical 
locations 1 A Practical locations. 

Q Practical locations 1 A Practical lo-
cations. That is the only way that the work 
can be done" ( S. C., p. 40, 11. 21-28). 

* * * * * * * * * * * 
'' Q Were the monuments. that are now 

used for surveying Jones street placed be-
fore or after Jones street was occupied 1 A 
After Jones street was occupied. 

Q How long did the old deed lines of 
Jones street exist before the present monu-
ments and lines came into use 1 A About 
25 years. 

Q And what was . the practical way of 
making a survey on Jones street 1 A The 
only thing you can do on Jones street is to 
take each line independent. If you have a 
lot survey, you will have to take the adjoin-
ing lots. That is all you can do. 

Q Is that what is known as surveying 
by means of interior occupation method 1 A 
That is what we call surveying by means of 
the interior occupation method" (S. C., p. 
40, I. 32, to p. 41, I. 11). 

* * * * * * * * * * * 
'' Q ( By the Court.) There is no over-

hanging of the eaves on the other lot at all 1 
A Absolutely no. Even if it was built 
against the other building it couldn't over-
hang the other lot, because the other lot is 
25 feet front and rear" ( S. C., p. 42, 11. 8-13). 

* * * * * * * * * * * 

33 

"Q . I show you surveys marked Exhibits 
C. 3 and C. 4 showing encroachments to the 

property, 50 Jones street, on the pr?perty 
adjoining to the south, and a~k you 1f you 
can reconcile those surveys with your own, 
or if you can in any way explain the vari-
ances between the three surveys 1 A iW ell, 
the case of this survey of Clawans and Ket-
tenring, they show it right angles. to on~s 
street. Not knowing where the line 1s, it 
would be impossi:ble to turn a _righ~ angle. 
Other surveyo'rs have made 1t different. 
They didn't survey at rig?t. angles; th~y 
took the lines of the old bu1ld1ngs. That 1s 
all they have got. If you pick out an old 
house-the newer ones are about right an-
gles-you find all old houses the line goes 
back through-the buildings often sit on 
askew to the street, which would indicate 
that the lot lines had absolutely run that 
way. Of course, that is assuming the land 
has buildings on. 

Q I-low about the variance o~ Borrie 
Kreiner 's survey 1 A On Borne & Krei-
ner 's survey they also show it at right an-
gles and you can see on both of these-on 
the Borrie & ]{reiner survey, very clearly, 
if you take the old house that is to the south, 
you can see how the line runs off. In front 
they make the house practica~ly on a line 
and in the back they make 1t about five 
inches off. The building across the rear 
measures 25 feet, so, if they were right, the 
buildings to the south of it would have to 
be five inches over its south line, which can-
not be, because the building has been there, 
maybe, 50 years-longer. . 

Q And would it be possible to reach the 
results shown on those two surveys, marked 
Exhibits C. 3 and C. 4, by using what is 
known in the surveying profession as the 
pr~ ~tjrn l location or interior · occupation 
method 1 A You mean, to get this result 1 

Q Could you get the result shown on 
those surveys marked Exhibits C. 3 and 
C. 4, which you have before you 1 A No; 



you could not'' ( S. C., p. 43, I. 12, to p. 44, 
1. 18). 

Cross examination of Mr. Lemassena: 
"Q lVIr. Lemassena, you say the south-

erly line of the lot in question, number 50 
Jones street, is or is not a ninety-degree 
angle? A It is not a ninety-degree angle 
from the line we are using today. 

Q Why didn't you show the degree of 
angle on your survey? A I did. Take a 
look. It is written there. 

Q . You sho~ it on the northerly side, but 
I fail to see it on the southerly side. A 
The lot is the same width front and rear so 
it had to be parallel lines. ' 

Q. You say that the southerly line is abso-
lutely fixed? A The southerly line is fixed 
by the northerly wall of the building to the 
south of your lot. 

Q And you say the present condition of 
'-Tones street or the condition at the time you 
surveyed it, is such that surveyors, sur-
v~yors ~f good rank in this city, cannot 
differ? Do you say that? A On the line 
of ,Tones street? 

Q Yes. A No- certainly, they can dif-
fer on the line of Jones street. 

Q I asked yo1;1 whether the surveyors 
may reasonably differ? A On the line of 
Jones street, yes. 

Q And they may reasonably differ on 
the southerly line of this property? A They 
never can. 

Q Borrie & :Kreiner differ from you? 
l\1r. Glucksman: I object. The witness 

start-ed to answer the question and my 
adversary cut him off. 

The Court: Let him answer. 
Witness: ~,he occupation of the house 

will govern. The frame building to the 
south will always have to be taken on the 
line because there is only that 25 feet 
occupied there. 

Q Why f A Because our records are 1 too 
indefinite when we go back. It was laid out 
in 1835. 

Q What records do you take for your sur-
vey? A Well, I took my deed. 

Q Your deed? A Yes, sir. 
Q Is that all you took? A No. 
Q You availed yourself of the prior de.ed 1 

A I took the deed and I took the oecupation 
of these buildings along that street.'' ( S. 
C., p. 44, I. 20 to p. 45, I. 35.) 

• 
No eocplanation, analysis, comment or argu-

ment need be made by defendants in connection 
with the above testimony. It has been quoted at 
length because it constitutes the best proof de-
fendants can offer of the point . herein raised. 
Whatever corroborative evidence may be re-
quired ,can be obtained from the surveys of the 
witnesses ( S. C., opposite pp. 18 and 48). But 
one thing more 1 need be added and that is that 
complainant furnished def andants' testimony 
with the highest compliment it could offer, viz: 
by recalling its surveyor to the stand after de-
fendants' case was in for the purpose of having 
him testify that he too had made his survey by 
means of the "practical occupation" method 
(S. C., p. 46, I. 35 to p. 47, I. 9). Defendants in 
closing challenge complainant to produce any 
testimony that will substantiate this statement, 
whose nature beggars description. 

POINT VIII. 
Summary. 

'fhe title of defendants cannot be .said to be 
unmarke1ta 1ble on the1 basis of the mere possibility 
that an encroachment exists. Something more 
nearly approximating the probable is necessary 
to taint the title; something which provides at 
least a likelihood that the owner of the prop-
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erty will be visited with vexatious and to him 
unsuccessful litigation. But even upon the as-
sumption that the building of defendants was 
not within the boundary lines of the. property, as 
alleged by complainant, and this despite an ex-
pre ,ss covenant in the agreement of sale which 
provided to the contrary, a court of equity may 
nevertheless compel specific performanc.e if the, 
vendors can alter the ,building without impairing 
its value, and can give clear title before final de-
cree, where time is not of the essence of tha.t 
agreement. The interpretation given by our 
courts to express covenants of this kind was not 
intended as an invitation to the world that they 
_be used as instruments of oppression, nor will 
the court o.f equity permit unconscionable per-
sons to use such a covenant as a subterfuge to 
withdraw from a contract freely made, and fair to 
all parties. For this reason any evidence that 
purports to show that the complainant ,bought the 
property of defendants as a speculation on a 
rising real estate market and repudiated the con-
tract upon the market's :breaking is admissible. 
So too, is evidence admissible that tends to es-
tablish the fact that the city had passed an ordi-
nance providing for the, widening of the street, 
on which the premises in question are situate, 
the effect of which will be to condemn and de-
stroy the building in question, since it bears on 
the "bona fides" of complainant who urges a 
cause inconsistent with these facts. 

It is the well est ablished law of our state 
that the lines of a property, as fixed by practical 
location, are accepted as the. true boundaries 
and descriptions that are inconsistent therewith 
must 'be rejected as false. Judged by this prac-
tical standard the evidence demonstrates that the 
building of defendants is entirely within the 
lines of the property as described in defendants' 

87 

deed. It is therefore . respectfully submitted 
that the decree of the Court of Chancery shou~d 
be set aside and for nothing holden, and that this 
Honora:ble Court should order a dee~·ee ente: ·~d 
for the defendants dismissing complainant '·s ~111 
and granting defendants the relief of specific 
performance .of the agreement of _sale as prayed 
for in their counter-bill of complaint. 

Respectfully submitted, 

ISIDOR B. GLUCKSMAN, 
Solicitor for Appellants. 

MICHAEL S. PRECKER, 
Of Counsel with Appellants. 



,, 

Arthur W. Cross, Law Printer, 55-57 Latayette Street, Newark, N. :r. 

New Jeney Court of Errors and Appeals 

Between 

SECURITY BOND & MORTGAGE 

Co., a corporation, 
Complainant-Respondent, 

and 

BANY WEISS and LENA WEiss, 
Defendants-Appellants. 

On Bill, &c. 
On Appeal 
from 
Chancery. 

BRIEF FOR RESPONDENT. 

Statement of the Case. 
Co1nplainant filed its bill alleging that on 

November 24, 1925, the defendants agreed to 
sell to the complainant, for the price of sixteen 
thousand dollars ($16,000), by deed of war-
ranty, free from all encumbrances, excepting 
tenancies and a mortga ge held by vVatson Build-
ing and Loan Association, in th e original sum 
,of $2,700, premises on the easterly line of 
Jones street, in the City of Newark, New Jersey, 
known as No. 50 Jones street, and more fully 
described in said bill of complaint. The -contract 
contained the following clause: "It is expressly 
understood and agreed that the buildings upon 
said premises are all within the boundary lines 
of the property as described in the deed there-
f1or herein, and that there are no encroachments 
thereon." The complainant alleged that outside 
lines of the building erected on the premises in 
question, . were not within the boundary lines. On 
this ground the complainant chose to rescind the 
cantra ct and demanded t11e return of the deposit 
paid by it to the defendants of $1,000, together 
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with the reasonable search fee incurred by the 
complainant. The answer of the defendants, 
among other things, denied the existence of the 
encroachments. By way of cross bill, the de-
fendants prayed for specific performance of the 
contract against the complainant. 

The final hearing disclosed the followinO' 
. b 

facts: The witnesses called by the complain-
ant, Edward Clawans, of Clawans and Ketten-
ring, and Christopher 1L 1\1oor, employed by 
Borrie & I{reiner, both of whose qualifications as 
surveyors were adn1itted by the defendants' 
solicitor, testified that encroachments existed by 
the building on the premises in question, upon 
the premises adjoining thereto on the south. Mr. 
-C~awans testified in explaining the survey marked 
'' Exhibit C. 2'' that a wood cut post encroached 
on adjoinin g property two inches, and the metal 
?f the metal_ overhang attached to the building 
is over the lme three-quarters of an inch at one 
point, and at another, two and thre e-eighths 
inches ( State of Case, p. 25, 11. 29 to 39). Mr. 
~oor testified in explainjng the survey made by 
him for Borrie and l(reiner, that on the sout L-
erly side of the building in question, there was 
a metal overhang that encroached one and one-
half inches upon the adjoining premises ( State 
of Case, p. 30, 11. 1 to 13) ; and also that the 
cornice above the metal was over the line one 
inch ( State of Case, p. 30, 11. 26 to 29) ; and 
also that every part of the metal extension on 
the southerly side of the building in question 
encroached in the rear upon the adjoining prem-
ise,,s (.State of Case, p. 33, 11. 19 to 26). The 
defendants produced but one surveyor, Clement 
F. Leinassena, who testified that a survey made 
by him disclosed no encroachments by the build-
ing in question upon adjoining premises. 
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The Vice-Chancellor who heard the case, de-
termined the weight of the evidence was there-
fore in favor of the existence of encroachments 
(State of Case, p. 51, 11. 34 to 36); and advised 
a decree granting the prayer of the complain-
ant, ordering the defendants. to repay the de-
posit of $1,000, with interest, and the payment 
of reasonable search and survey fees and a 
counsel fee to the complainant, and denying the 
prayer of the defendants for specific perform-
ance (State of Case, p. 51, 11. 39 to 40). From 
the decree of the Court of Chancery, the com-
plainant appeals and assigns various grounds 
on appeal as the basis for its. contention that 
the decree of the Court of Chancery was 
erroneous. 

Issue. 
The questions raised in this suit resolve them-

selves into but one issue : Is the building in 
question all within the boundary lines of the 
property as described in the deed therefor 1 

ARGUMENT. 

POIN'T 1. 

·The evidence established as a fact that the 
building on the premises in question · was not all 
within the boundary lines of the deed therefor, 
and that encroachments existed. 

The Vice-Chancellor found as a fact that the 
building in question was not all within the 
boundary lines of the deed therefor, and that 
part of said building encroached upon the prem-
ises to the south of the defendants' property. 
The Vice-Chancellor, in his opinion, states that 
two surveyors testified to the existence of en-
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croachments, and one says that there are none, 
and that, therefore, the weight of evidence is in 
favor of the existence of the encroachments 
( State of Case, p. 51, 11. 31 to 36). The quali-
fications of all the surveyors were admitted. 
Each explained the method used by him in mak-
ing said surveys. The certainty with which the 
defendants' surveyor, Clement F. Lemassena, at 
one point stated that the building in question 
did not encroach upon adjoining premises is 
entirely destroyed by his other testimony. ' In 
this respect, particular attention is called to the 
following testimony of Mr. Lemassena: 

Question (by the Court) : There is no over-
hanging of the eaves on the other lot at all f 

Answer: Absolutely no. Even if it was built 
against the other building, it couldn't overhang 
the other lot, because the other lot is twenty-five 
fe et front and rear. 

Question: The building to the south, you are 
speaking about 1 

Answer: The ·notes may show that a little 
clearer to you. This is fifty, this is adjoining 
the building; the two walls are together; it is 
twenty-five feet across there. If you go to the 
rear, it is the same way, twenty-five feet but 

. ' 
using our lin e, the way I interpreted it-whi ch 
I don't know is right-I make it three inches off. 
You would be entitled-if you don't make any 
complaint, he is entitled to twenty-five feet and 
still there is a space for two inches. They call 
it overhan g. As a matter of fact, we don't kno-,v 
much about these lines'' ( State of Case, p. 42, 
11. 8 to 27). This admission on the part of the 
defendants' only surveyor, that he is unable to 
tell whether his interpretation as to the location 
of the building line in question is correct, is 
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enough to neutralize at least the effect of his 
other apparently definite testimony. The Vice-
Chancellor hearing the testimony could arrive 
at no conclusion other than one favorable to the 
complainant when he considered that the only 
surveyor produced by the defendants was him-
self indefinite and uncertain that his interpre-
tation of the location of the lines was a correct 
one. With practically the entire field of com-
petent surveyors at their command, the defend-
ants chose to rely upon but one surveyor, ad-
mittedly uncertain in his testimony, to fortify 
them in their defense against the allegations of 
eomplainant 's bill of complaint and in their at-
tempt to induce the Court of Chancery to grant 
them their prayer for relief in their cross-bill 
for specific performance against the complain-
ant. Why were no other surveyors produced by 
the defendants f What logical inference can be 
drawn from their failure to obtain the testimony 
of other surveyors, other than but one sur-
veyor could be found in the City of Newark or 
vicinity to substantiate their contention that their 
building was all within the boundary lines of 
their premises f The dates contained on the three 
surveys in evidence tell the following story: The 
survey made by Clawans and Kettenring, who 
are civil, mechanical engineers and surveyors, 
is dated January 25, 1926. This survey was 
made in the ordinary course of searching the 
defendants' title, and immediately upon its re-
ceipt, was forwarded to the defendants upon the 
rescission of the contract by the complainant 
(State of Case, p. 14, 11. 33 to 38). The survey 
inade by the defendants' surveyor, Clement F. 
Le.inassena, is dated February 8, 1926, and 
showed the property to be clear. The survey 
made by Borrie and Kreiner, is dated February 
20, 1926, showing the existence of encroachments. 
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In other words, the chronological order shows 
that complainant's first survey disclosed en-
croachments,, whereupon the defendants obtained 
a survey showing the property to be clear, after 
which the complajnant obtained its second survey 
again showing the existence of encroachments. 
Long before suit was instituted, therefore, the 
defendants were put on their guard that at least 
two reputable surveyors agreed as to the ex-
istence of encroachments, as compared with their 
one survey. 

The first point of the defendants' brief may 
be disposed of by pointing out that the Vice-
Chancellor found as a fact not that there was 
a mere possibility · of encroachments, but that 
the weight of the evidence is in favor of the 
existen ce of the encroachments in question ( State 
of Case, p. 51, 11. 34 to 36). It may perhaps be 
said that tlrn wording in the final decree was 
unfortunately chosen in stating: 

"It further appearing that th ere is clearly 
a doubt as to the marketability of the title 
to the premises ju question by reason of the 
possibility that a portion of the building 
erected upon said premises encroaches upon 
adjoining premises on the south'' ( State of 
Case, p. 53, I. 38, to p. 54, I. 7). 

The final decree filed in this suit was, of 
cours-e, based upon the written opinion of the 
Vice -Chancellor. The prelin1inary portion of 
the final decree sig11ed by the Vice-Chancellor, 
containing apparent adjudications of fact; is not 
important so far as the intrinsic validity of the 
decree itself is concerned, and even if the draft 
of the final decree had contained no recital of • 
apparent :findings of fact or of other n1atters 
involved in this suit, still that part of the final 
decree adjudicating the rights of the parties 
and granting proper relief will be sustained as 
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valid in a proper case. In the case of Bull v. 
Interna.tiona.Z Power Co., 84 N. J. Eq. p. 209, 
at p. 215, Chancellor Walker said : 

'' In a decree in Chancery there need not 
be in the ordering or mandatory part an 
adjudication of _the existence of facts war-
ranting the making of ~uch decree~ although 
they may be stated in the recitals pre-
ceding the decretal paragraph, or may, for 
that matter, be omitted entirely." 

POINT 2. 
·The building in question being not within the 

boundary lines of the premises, contrar~ to the 
express covenant in the agreement agamst en-
croachments, a Court of Equity will not compel 
specific performance of said contract. 

The argument set forth by the defendants in 
Point 2 of their brief, would apply to a contract 
for the sale and purchase of real estate wh~re 
there was no express covenant that the b~il~-
ino-s on the premises- in question are all within 
th: boundary lines of said premises. The reason-
ing in the cases cited by the defendan!s and em-
bodied in the decision of Gerba v. Mitruske, 84 
N. J. Eq. 141, does not apply to the issue_ r~ised 
in this case. With respect to the pr .1nciples, 
enunciated in said case, it is contended that 
the only objection to the title was coi_npr~sed ?f 
an incorporeal right capable of extinction, in 
which event the premises in question and the 
title thereto reinain~d unaffected and unchanged, 
but in our case nothing but a physical act ' . . could chan ere the building on the premises 1n 

b r question, to bring jt within the bound~ry 1nes 
of the premises of the defendants-. In instances 
of agreements for sale and purch~se of _real 
property where no express covenant is ?onta1ned 
regarding encroachments, a vendor rnight per-
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haps have the right to remove said encroach-
ments and compel the vendee to accept title 
with an abatement in the purchase price there-
of. That has been the well established law in 
this State. Equally well established, however, 
has. become the principle that in instances of 
agreements for the sale and purchase of real 
property, which contained an express covenant 
against encroachments, a vendee is not compelled 
to accept title encumbered by existing encroach-
ments. In the case of Herring v. Esposito, 94 
N. J. Eq. 348, Vice-Chancellor Bentley denied 
the vendor his claim for relief for specific per-
formance of his contract. In that case, the pur-
chaser produced two surveyors. who testified 
that the building on the premises of the vendor 
encroached upon the lot adjoining to the west 
of the said premises; the vendor also produced 
two surveyors, both of whom testified that no 
encroachrnent existed on the pre1nises in ques-
tion. Vice-Chancellor Bentley accepted the tes-
timony of the surveyors for the purchaser and 
stated that the reports of the surveyors having 
created a doubt in his mind, he is obliged to 
find as a fact that an encroachment exists. '1_1his 
case has been followed in Goldstein v. Ehrlich 

' 96 N. J. Eq. 52, in which Vice-Chancellor Backes . . . ' 
1n interpreting a contract containing a similar 
expr .ess covenant in regard to encroaclunents, . 
stated: 

': * * * He. (the. complainant) is not 
obliged to ta:ke title with the encroachments. 
They a.re slight, but nevertheless substantial, 
and specific performance would not be de-
creed against him.'' Vice-Chancellor Backes 
further stated: '' A valid reason for refus-
ing specific performance, such as a defect in 
the title, warrants a rescission of the con-
tract." 
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In the case of Schiff v. Alexander, 130 Atl. 
p. 133, the Supreme Court had before it for con-
sideration, a real estate contract embodying a 
clause similar to the one in question. The facts 
there were that the buildings encroached upon 
the highway, and that there was an encroach-
ment upon the premises in question by reason of 
a gutter on a building in the rear. The Supreme 
Court held at page 136: 

"It becomes, therefore, immaterial whether 
encroachments are extensive or only slight, 
and whether the buildings extend beyond 
the lines, only a few inches or many feet, for 
the parties to a con.tract . clea~ly have the 
right to make such stipulations 1n a contract 
as they see fit so long as such stipulations 
do not violate 'the law or public policy." 

Another case upon which the complainant re-
lies, is the case of VVyatt v. Bergen, 2 N. J. Niisc. 
Reports p. 1169, in which case, at page 1174, 
Vice-Chancellor Griffin held that: 

'' vVhere the encroachment is slight, the 
Court might decree specific performance with 
an abatement of the purchase price ( Schien-
man, et al. v. Bloch, 97 N. J. Law 404; 117 
Atl. Rep. 389; affirmed 98 N. J. Law 571; 
Doherty v. Egan ,Vaste Co., 91 N. J. Eq. 400, 
406; 11 Atl. Rep. 4991

) ; yet, where the con.-
tract conta .ined a covenant that there were 
no encroach1nents, the rule seems to be 
otherwise." (Italics ours.) 

Defendants' brief, at page 18, cites the case of 
Model Pla .n Agency v. Di1nond, reported in N. J. 
Adv. Reports, Vol. 5, No. 4, page 70, in which 
case Vice-Chancellor Berry had for consideration 
the interpretation of an express covenant that 
title to land does not depend upon adverse pos-
session. However, a careful reading of the opin-
ion by Vice-Chancellor Berry will disclose that 
he determined as a fact, at page 75, that: 

"I need only say that the defen~ant 's _tit~e 
does not rest in adverse possess10n w1th1n 

• 
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the meaning ·of the words as used in the 
contract.'' 

Therefore, this case cannot be held to favor 
t~e defendants as ~n argument by analogy, the 
Vice-Chancellor having determined as a fact that 
the ve1:dor 's title did not depend upon adverse 
posses~1on. In other words, if the fact had been 
determ1_ned that _title did depend upon adverse 
possession, then 1t is logical to assume the Vice-
Chancellor would have given a contrary decision 
and would not have dismissed the vendee 's bill 
of complaint. 

The pr~n~iple which seems to form the basis 
of the dec1s1ons in the line of cases frorn }I erring 
:· Esposit~, suP_ra, to JVyatt v. Ber gen, supra, 
is one of intention of the parties to a contract. 
~here a real estate contract has been executed, 
with no express covenant against encroachments 
a court of equity will, in a proper case, never~ 
theless, decree specific performance in favor of -
a vendor and against a vendee, if the encroach-
ments are slight or unsubstantial, giving to the 
vendee an a~atement in purchase price, com-
mensurate with said defects. This being the 
law, ~here_ followed of necessity a degree of un-
certainty 1n the minds of sellers and purchasers 
of real estat_e, whether encroachments existing 
upon a particular parcel were such as would 
move a court of equity either to grant or refuse 
a v,endor, relief against a vendee for specific 
performance. Moreover, not alone from a leo·al 
standpoint, but as a practical ·t·6 

. . propos1 10n, 
marketability of real estate is seriously affected 
where encroachments exist. It is common knowl-
edge that transactions involving the sale and 
pur~hase of real estate have failed of consum-
mation rnerely because of the existence of en-
croachments, even though such encroachments 
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were slight, unsubstantial and inconsequential. 
To the lay mind, the mere existence of an en-
croachment, irrespective of its degree, constitutes 
a black mark against any particular piece of 
real estate. This is true even though that mental 
attitude on the part of the layman is in many 

• instances iUogical and unfounded. Therefore, in 
order to protect purchasers, who, of course, know 
nothing of the physical condition of real estate, 
with respect to the possibility of encroachments, 
at the time that they enter into agreements to 
purchase, a very common practice has arisen 
among solicitors representing purchasers to in-
sert the clause against encroachments for the 
protection of their clients. This clause, then, be-
comes one that is expressly embodied in the con-
tract, interpreting the intention of the parties to 
said contract at the time of its execution and 
delivery. For this reason, Vice-Chancellor Bent-
ley, in the Herring v. Esposito case, suvra, and 
the other jurists in handing down the decisions 
quoted above, have determined to give effect to 
this express encroachment clause, by adjudging 
that parties to a contract must stand by that 
contract when express provision is made with 
regard to a particular subject matter. To do 
otherwise would undermine the very foundation 
upon which is built up the great mass of law 
pertaining to the interpretation of contracts and 
the performance of their terms. Nothing is 
more important in the law of contracts, and 
nothing is n10re fundamental than that courts 
will seek to give expression to the intent of the 
parties to said contract, as long as no law or 
public policy is contravened thereby. An analogy 
to the subject of the suspicion with which the 
average man views the question of encroach-
ments 111ay be found in the attitude of the 
average man to the question of tax titles. Those 
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trained in the law know very well that a per-
fected tax title will vest in its holder a -complete 
right against the whole world; yet to mention to 
a prospective purchaser that a vendor's title de-
pends in part upon a statute for the sale of the 
land by a municipality for non-payment of taxes, 
means the termination of pending negotiations 
with respect to that transaction. This is so even 
though said prospective purchaser is advised by 
his own solicitor that a perfected tax title is a 
good title. In other words, to mention Martin 
Act title or tax title or encroachment to a pro-
spective purchaser, in the majority of cases, may 
result in the refusal of said prospective pur-
chaser to continue his negotiations. To cover 
this contingency, and to protect his client in 
order to give him what he desires to purchase, 
the careful lawyer of today embodies in the con-
tract of sale and purchase a clause that the title 
to the land is not derived from any l\1artin Act 
proceedings or any act for the sale of land for 
non-payment of taxes or assess1nents. ""\Vhen in-
cluded in a contract, the courts will not compel 
a vendee to purchase where the vendor's title 
does depend upon Martin Act proceedings or 
any act for the sale of land for non-payrnent of 
taxes or assessments, not because said title may 
not be good, but because the intention of the 
parties was that the vendor sell and the pur-
chaser buy a title which does not . depend upon 
said proceedings. In other words, the courts 
regard the express intention of the parties to a 
contract as paramount where said contract 
leaves no roon1 for doubt or elastic judgment. 
Another case map be cited to substantiate this 
point: Miron v. Borello, N. J. Adv. Reports 
and Weekly Law Review, Vol. 4, No. 15, p. 344. 
In this case, the contract provided that the 
buildings comply with the regulations of the 
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State Board of Tenement I-louse Supervision. 
The inspector's report showed violations. The 
Supreme Court, in a per curiam decision, at 
page 345, stated: 

"Upon this point, it is also urged that 
the tenement house viJolatio~s, tf any? w~re 
unsubstantiial and did not Justify reJ~cbon 
of the proffered title. They were su~ciently 
substantial to justify the defen~ants 1n mak-
ing an allowan~e therefor? and 1n any event, 
they were specially provided for as _an , ~n-
cumbrance in the contract of the parties ,. 

The refusal of the Court to permit testimony 
relative to the question of abatement in purchase 
price, was entirely proper, in that the issue in 
this suit precluded the granting of an abate-
ment in view of the existence of the encroach-
ment clause. Abatement is a proper remedy 
where encroachments are unsubstantial and 
where the contract fails to contain a clause 
against encroachments. 

POINT 3. 

The complainant is not deprived of the pro-
. tection of the Court of Equity by reason of any 
act or conduct on its part. 

Point 3 of defendants' brief attempts to in-
voke in their favor the maxim of "He who comes 
into equity, must c9me with clean hands.'' This 
maxim was interpreted in the case of N eubeck 
v. Neubeck, 119 Atl. p. 26, at p. 27, where Mr. 
Justice 'rrenchard says : 

"While the maxim 'He who comes into 
equity _must CO:ffie. wit~ clean han?s' ?a~ a 
very wide application, 1t has als_o its hm1ta-
tions. It does not repel all sinners from 
courts of equity, nor doe_s it ~pply to every 
unconscientious act or 1nequ1table conduct 
on the part of the complainants. _· ~he in-
equity which deprives a suitor of a right to 
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j~sti<?e in a court of equity is not general 
1n1qu1tous conduct unconnected with the act 
of the defenda~t which the complaining 
party states as his ground or cause of action 
but i~ must be ~vil practice or wrong con~ 
9-uct 1n the particular matter or transaction . 
1n respect to which judicial protection or 
redress is sought.'' 

Of what reprehensible conduct was the com-
plainant guilty, sufficient to deprive it of the 
protection of the court of equity 1 As · a pur-
chaser, it made a contra ,ct with the defendants. 
No allegation of unfairness is inade by the de-
fendants with respect to the execution of the 
contract or with respect to the tenns contained 
jn said contract. The defendants were the 
owners of the property and had been for many 
years; tlw complainant, therefore, was naturally 
a stranger 1 o the property. The defendants were 
charged wjth knowledge as to the physical con-
dition of Uieir property, which knowledge could 
not he ascriLed to the con1plaina11t other than 
what the complainant gained from its own ob-
servation or representations made by the de-
fendants. I:j1rom its own observation it was 
h~manly imp~ssible for the complainant to per-
ceive the existence of the encroachments of 
which it complains. Moreover not onlv did ' ., 
co.mplainant not rely upon its own futile observa-
tion, with rPspect to the existence of encroach-
ments, hut received f ron1 the defandants an ex-
press and solemn covenant that there existed 
no encroadunents. By what process of reason-
ing ean the defendants be heard to complain now, 
that the cornplainant is acting unscrupuously and 
unconscionably in objecting to the existen ce of 
encroachrnents f '.l1hese encroachments were not 
?ut_ there by the complainant, either directly or 
indirectly; no act or deed on the part of the c01n-
plainant can ascribe to the complainant the re-
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sponsibility of the existence of said encroach-
ments. The only thing that the complainant did 
with respect thereto, was to discover the ex-
istence of said encroachments by employing com-
petent engineers and surveyors of ability, un-
questioned by the defendants themselves. Are 
the defendants in a position to question the 
motives of the complainant for raising its ob-
jections 1 Is it relevant or material for the 
defendants to do so 1 The motive of complain-
ant's objection may lie in the fact that the com-
plainant had sold the contract in question to a 
third party at a profit, and was . compelled to 
return the benefits derived from such an assign-
ment of the contract because complainant's 
assignee pointed out the existence of said en-
croachments, and because of their existence, re-
fused to consum ,mate the transaction. Clearly 
the sentimental arguments contained in the brief 
of the defendants in Point 3 and Point 4, are 
unfounded as matter of law and of logic. F 'or 
example, it is suggested in the closing argument 
of Point 3 of defendants' brief, at · page 19, 
that '' on the one hand stands an old couple who 
have used the premises in question as their 
home for many years, and on the other hand 
there stands a corporation whose obvious interest 
in the agreement is speculation, putting the 
courts of equity immediately on guard to see to 
it that the old couple is not unfairly dealt with.'' 
If conditions were as the defendants, by their 
brief, would have this Court believe, then what 
was their conduct 1 Did they take advantage of 
the so-called speculative boom and rise in prices 1 
Is their property, fronting twenty-five feet on 
Jones street, in the City of Newark, with noth-
ing erected thereon but an ancient dilapidated 
building, worth $16,0001 Can an inference be 
drawn as to the value of their property from 
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the fact that said property was encumbered by 
a mortgage only in the nominal sum of '$2,7001 
Were not the defendants represented by counsel 
at the time of the execution of the agreement 1 
The answers to these questions are not, of course, 
material or relevant to the issue in this suit, 
yet they are inspired by the character of argu..: 
ment employed by the defendants in their brief. 
The old theory of looking upon a corporation 
with suspicion whenever it makes a move, has 
long been exploded, and the attempt by the de-
fendants, in their brief, to paint the picture of 
the defendants as an old couple upon whom a 
powerful corporation, the complainant, suddenly 
descended with intent to take undue advantage, 
·will, of course, go for naught. 

POINT 4. 

The evidence purporting to show that the City 
of Newark had passed an ordinance for the 
widening of Jones street, was properly excluded. 

With respect to Poiut 5, the complainant con-
tends that no such purpose was expressed to tlie 
Court, underlying the offer in evidence of the 
ordinance of the City of Newark, providing for 
the widening of ,Jones street. As a matter of 
fact, the State of Case discloses that the solicitor 
for the defendants suddenly offered in evidence 
minute8 of the Board of Commissioners June 

' ' 1926, pageti 5 to 7 and 118 to 122 ( State of Case, 
p. 42, 11. 31 to 40). Nowhere in this offer did 
the solicitor for the defendants state that he 
offered in evidence any ordinance. I-le merely 
offered the n1inutes of the Board of Cornmis-
sioners, without stating to what 8aid n1inutes 
referred, nor did he state to the Court the pur-
pose of 8aid offer. Furthermore, the co1nplain-
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ant respectfully contends that the proper pro-
cedure of the solicitor of the defendants should 
have been to read or attempt to read said ordi-
nance in the record, and upon refusal of the 
Court to permit said ordinance in the record, to 
assign said refusal as a ground of appeal; but 
having failed to do this before the Court on final 
hearing, the defendants are now precluded from 
raising said point before this Court. It might 
be pointed out that the thought contained in 
Point 5 of the brief is in direct contradiction to 
the argument contained in Point 4 of their brief, 
and also in direct contradiction to the line of 
thought embodied in the abstract of defendants' 
answer and cross ,-bill of complaint to be found 
in the beginning of defendants' brief, which ab-
stract is not in accord in many particulars with 
the answer filed by the defendants. Whether or 
not the City of Newark will widen Jones street, 
and whether or not the building in question will 
be torn down, is immaterial to the issue in this 
suit. The mere passing of an ordinance by the 
City of Newark for the widening of Jones street 
does not guarantee that action. A rescission 
or a modification of said ordinance is possible. 
There is nothing in the record to indicate that a 
rescission or modification has not taken place. 
Even if the ordinance still stands, the questions 
remain : When will the city condemn the prop-
erty 1 vVhen will it widen Jones street 1 When 
will it make an appropriation to cover said im-
provements 1 These questions are asked not 
because the answers to them are essential, but 
merely for the purpose of showing that the pass-
ing of an ordinance by the City of Newark is 
in itself of little consequence and materiality to 
the question involved in this suit. 
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POINT 5. 

The evidence of complainant's surveyors fur-
nished a proper basis for finding the fact to be 
that the building in question was not within the 
boundary lines of the premises, and that en-
croachments existed. 

Answering Point 6 and Point 7, the Court's 
attention is respectfully called to the record con-
taining the evidence given by the surveyors. 
Mr. Clawans, surveyor for the complainant, 
states that the intersection of Springfield avenue 
and Jones street is a definite starting point, 
and that it has been used continuously since 1856, 
as a starting point for measurements for prop-
erty on Jones street ( State of Case, p. 26, 11. 20 
to 30). That being so, and having a distance to 
n1easure of three hundred seventy-five feet eight 
inches on the easterly side of Jones street, 
northerly from Springfield avenue, it needs no 
surveyor to understand that the beginning point 
of the defendants' premises in question was not 
difficult of location. Again we find that the 
method employed by :i\1:r. Clawans was , exactly 
that of practical occupation (State of Case, p. 47, 
11. 8 and 9). ~I1he Court ~s attention is respectfully 
called to the three surveys in evidence and made 
part of the record ( State of Case, opposite pp. 
18 and 48). It will be noted that the surveys 
of Clawans and l(ettenring and Borrie and 
Kreiner, surveyors for the complainant, are 
greatly 1nore detailed than that of Clen1ent F. 
Lemassena, surveyor for the defendants. Al-
though the entire controversy relates to the 
southerly boundary line of the premises in ques-
tion, it is, nevertheless, necessary to give a mo-
ment's attention to the northerly line as depicted 
on the three respective surveys. Those made by 
Clawans and l(ettenring, and Borrie and l(reiner 
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show that the extreme northwesterly point of 
the building on the premises in question begins 
somewhat to the south of said northerly line and 
then continues easterly for a distance until a jog 
is depicted, which jog carries the wall of the said 
building northerly for a short distance and then 
the said wall runs easterly again until the ex-
treme northeasterly end of said northerly wall is 
reached. The entire northerly wall of the build-
ing itself from its most westerly point to its 
most easterly point, is shown to be within the 
line on both these surveys, and both surveys 
agree in depicting a jog in this said northerly 
wall of the building. Now, turning to the Lemas-
sena survey, we find that the northwesterly point 
of the building is depicted to be exactly on the 
line and then running easterly along said north-
erly wall of said building, we find that it con-
tinues exactly on the line, tapering off the line 
to the south as it approaches and ends in the 
northeasterly extremity of said building. On the 
Lemassena survey said northwesterly point of 
the building begins exactly in the northerly 
boundary line of the premises, and then said 
northerly wall . runs in a straight line until it 
tapers off to the south as it approaches and ends. 
Why, it is significant to ask, does Le1nassena 's 
survey f a,il to disclose the .i og that is depicted 
on the siirveys both of Cla.wan,s and I( ettenring, 
and B orrie and Kreiner? The answer to this 
question can only be left to conjecture and argu-
ment. Is it probable that a surveyor of Mr. 
Le.massena 's standing overlooked the fact that 
there was a jog in the northerly building line 1 
That is hardly possible and highly improbable. 
But it is probable, . logical and fair to assume 
that, if the extren1e northwesterly point of the 
buildjng on defendants' premises in question, 
began exactly in the northerly boundary line, 
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as shown on the Lemassena survey, then, if 
Mr. Lemassena would have depicted on his sur-
vey the jog disclosed on the surveys both of 
Clawans and I{ettenring and Borrie and l{reiner, 
the easterly portion of the northerly wall of the 
building, beginning with the jog and extending 
to the extreme northeasterly point of the build-
ing, would have been thrown over entirely toward 
the north and beyond the northerly boundary 
line of defendants' premises, causing said east-
erly portion of the northerly wall to encroach 
upon the adjoining premises to the north of de-
fendants' land. In other words, Mr. Lemassena, 
in clearing the southerly line of defendants' land 
of encroachments, undoubtedly must have shifted 
the entire building to the north, and in order to 
prevent the easterly part of the north wall of 
the building from encroaching ou the pre1nises 
to the nortl1 of defendants' land, failed to dis-
close the existeuce of the jog iu question. 

rrl 1e metlwd of practical occupation, if jt means 
anything at all, means that the surveyor ob-
served physical conditjons as they actually are. 
If Mr. Le1nassena personally made an adual 
survey of the premises in question, with par-
ticular attention focused on the building erected 
on said premises, why did he not observe this 
jog in the northerly wall of said building~ :B1ur-
thermore, if he did observe tl!is jog, especially 
when he was so particularly interested in locating 
the buildiug on said premises by the method of 
practical ('i. e. actual) occupation, why did he fail 
to depict this jog on the map, which he produced 
in evidence as the result of his alleged practical 
( i. e. actual) occupation niethod '? It can hardly 
be said that this on1ission was due to failure 
to observe this jog. ':l1he naked eye could dis-
cern it; surely surveyors' instruments would 

21 

disclose it. The verbal testimony of Mr. Lemas-
. sena that he used the only possible metho~ ( that 
of practical occupation) is- refuted by his own 
deed or act in failing to show the actual con-
dition of th~ northerly wall of said building. The 
surveyor having failed in this respect, it was a 
fair inference for the Vice-Chancellor to dr~w, 
that he failed in other material respects, making 
his testimony unreliable and of little or no value. 

The .Court's attention is respectfully c~lled t_o 
the following excerpt of Mr. Lemassena s testi-
mony: 

Question : I asked you whether the surveyors 
may reasonwbly differ 1 

Answer: On the line of Jones street, yes. 

Q.uestion: And they may reasonably differ on 
the southerly line of this property 1 . 

Answer: They never can (State of Case, p. 
45, 11. 8 to 13). 

Technical knowledge of the science of sur-
veying need not be employed to realize th~t 
this testimony of Mr. Lemassena cond~mns , his 
value as an expert in this case. He testifies that 
surveyors can differ on the line of Jones str~et, 
and yet cannot differ on fixing the southerly I7ne 
of the premises in question, which ~outherly hne 
runs easterly from the easterly hne of Jones 
street. Common sense demonstrates beyond a_ll 
doubt that if the easterly line of Jones street is 
drawn differently by different surveyors, then 
it m.u.st of necessity follow that said southerly 
line of said premises in question would ~ave to 
be drawn to correspond with the way said east-
erly line was drawn. 

For example, let us assume that a surveyor 
runs the line of Jones street to that of Spring-
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field avenue at a fixed angle called "X" deg f h' . rees, 
rom w ich it would follow, let us assume, that 

the southerly line of defendants' property 
formed an angle to Jones , street called "Y" 
degrees. 

Now, if another surveyor ran said line of 
Jones street at a totally different angle to 
Springfield avenue, called "A" degrees it would 
ne?essarily follow that the angle form;d by the 
said southerly line of defendants' premises could 
no longer be at the same '' Y'' degrees to Jones 
street, but this latter angle would have to be 
chan

1 
ged to correspond with the ''A', degrees 

ang e. 

Therefore, in testifying that the line of Jones 
street is a variant, whereas the southerly line of 
~efendants' premises to said line of ,Tones street 
is a constant, Mr. Lemassena has evolved l 
b t . . a nove 

u 11nposs1ble theorem. 

Thhe defendants, in their brief, having given 
sue apparently important significance to th 
me~hod of practical occupation, allegedly used b; 
then· surve~or, ~fr. Lemassena, it may be perti-
nent to point out here that a glance at the 
survey of corr1plainant 's surveyor J\fr Claw ·11 d · , • ans, 
~i . ISclose that this survey is marked 

Ancient Occupaf " Th' d · · • 1011• is esignabon vvas 
~sed on s~id s~rvey, which was the first made 
in connection w1th defendants' title in questio 
long b~fore suit was anticipated by either part~ 
and with no tlwught of having 1Ylr. Clawans in 
court to testify for the c01nplainant. 

T?e te8timony of Mr. Lemassena is the ref ore 
of httle_ value for at least three reasons: Pirst, 
he adrrutt~d !1imself that he was uncertain as to 
~hether _ lus interpretation of the boundary lines 
in queshon was correct (previously discussed in 
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this brief on p. 4) ; second, his survey admitted 
in evidence varies from that of Clawans and 
I{ettenring and from that of Borrie and Kreiner 
in failing to depict accurately and truthfully the 
physical condition of the building on the prem-
ises, with special reference to the s1outherly 
and .northerly walls of said building; and third, 
his attempt to convince the Court that the south-
erly line of defendants' premises is fixed with-
out regard to the easterly line of Jones street, 
which he claimed was indefinite, should be dis-
regarded as mathematically impossible. The 
Court is then left with complainant's surveyors 
whose testimony was characterized by succinct-

. ness, clarity and definiteness -. Moreover, with 
respect to complainant's surveyor, Mr. Clawans, 
the Court has before it not only his verbal testi-
mony that he used the practical occupation 
method, but also that immutable and incontro-
vertible testimony in the form of his survey, 
made long before this suit was instituted, marked 
by the designation, '' Ancient Occupation.'' The 
evidence of cornplainant 's surveyors, therefore, 
standing unchallenged as to method and results 
formed an adequate basis for the factual finding 
that encroachments did exist. 

For the reasons, therefore, that the evidence 
established as a fact that the building on the 
premises in question was not all within the 
boundary lines of the deed therefor, and that en-
croachments existed contrary to the express 
covenant in the agreement against encroach-
ments, and that the complainant is not estopped 
from invoking the aid of a court of equity by 
reason of any act or conduct on its part, and that 
certain evidence proffered by the defendants 
was properly excluded by the Vice-Chancellor at 
final hearing, and for the further reason that the 
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evidence of complainant's surveyors . furnished 
a proper basis for the factual finding that the 
alleged encroachments did exist, the complain-
ant respectfully contends that the decree made 
and entered in the Court of Chancery in this 
cause be affirmed. 

Respectfully submitted, 

COHEN & ICLEIN, 
Solicitors for and of Counsel 

with Complainant-Respondent. 




