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Rlo APPELLATE DECISIONS =~ HUDSON-BERGEN COUNTY RETAIL LIQUOR
STORES ASSOCIATION ET ALS, v. HOBOKEN AND TERMINELLO.

HUDSON-BERGEN COUNTY RETAIL LIQUOR
STORES ASSOCIATION, a New Jersey
Corporation, WILLIAM E. HELLO and
CASTLE WINES & LIQUORS INC.,

Appellants, CONCLUSIONS AND ORDER

)
) .
) ON APPEAL
. )
MUNICIPAL BOARD OF AILCOHOLIC - )
BEVERAGE CONTROL OF THE CITY OF
HOBOKEN and RALPH TERMINELLO, )

Respondents“ )

Samuel Moskowitz, EsqQ., Attorney for the Appellants.

Robert F., McAlevy, Jr., Esqs, by William Gottlieb, Esq.,
Attorney for the Respondent Municipal Board of Alcoholic
Beverage Control of the City of Hoboken.

William J, Miller, Esq., Attorney for the Respondent
Ralph Terminello.

BY THE DIRACTOR:
The Hearer has. filed the following Report herein:

"Thig -is an appeal from the actlon of respondent
Board whereby, by unanimous vote, it granted the transfer of
Plenary Retall Distribution License D-8 from Iouls A. Caraluzzo
to respondent Ralph Terminello and from premises 213 - 1l4th
Street to 418 Washington Street, Hoboken,

"It appears that there were no objectors to the
transfer at the meeting at which it was granted. Thereafter,
the appeal was flled on behalf of a liquor dealers® trade
assocliation and two speeifie package store licensees and was
heard de novo pursuant to Rule 6 of State Regulation No. 15.

, The geographic location of taverns and package

gtores in Hoboken is such that it is failr to state that, in

general, there is no sectlon thereof that is not amply served

by the present existing licenses,. Transfer in question is

from one neighborhood to another. Brilefly stated, the erux -

of the controversy is that the appellants object to an addi~

"tional license in the block in question, only four doors from-:

a similar license, thus aggravating the present concentratilon
. of licenses which, allegedly, now amply serve the area, to

which the respondents reply that the particular circumstances

Justify the additional license to serve the liquor requirements .

of and as a convenlence to a particular concentration of the

public at large at that 1ocationa

"A real estate brokers who was chairman of the
Hobokeén Planning Board and 1s a director and chairman of
various committees of the Hoboken Chamber of Commerce, testl-
fled that the premises to which the license was transferred
ls in the central business area of the municlpality, with a
concentrated population both of residents and of transient
Shoppers; that at the corner of Fifth Street and the west
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side of Washington Street (the block and side where such
license is located) is a bus stop where passengers are dis-
charged who are on thelr way to sallings of the Holland-
American line at nearby piers, or are on their way to nearby
prominent churches; and that the respondent Terminello and
his father have for many years conducted a high-grade fruit
and vegetavble market at the premises to which the license
was transferred and the public will benefit by having alco-
holic beverages availlable there. (There is a sign on the
establishment reading 'Steamer Baskets'.)

' "The general manager of a large department store
‘located at 412 Washington Street, between both package stores,
testifiled that between 12,000 and 15,000 people daily pass his
store and that he belleves that the establishment of another
package store on the block was warranted by the public need
and convenilence.

: "One of the members of respondent Board testified
that, despite the absence of any objectlon to the transfer of
the llcense, he and the two other members of the Board, on
the day before the meeting, visited the block to which the
license was to be transferred and they concluded that such
tranafer would advance the beneficial interest of Hoboken
because of the great volume of consumer buyling there; that,
in arriving at such conclusion, they were aware of the

. existence of the package store at 418 Washington Street and

"~ the many tavern and package stores in the immediate vicinity
but, nevertheless, they felt that, according to the particular
clrcumstances in that block, 'it would more than well handle
1t (the business)', in that shoppers generally do their com-
plete shopping in one shopping area. The witness further
testlfled that the members of the Board therefore concluded
that transfer of the license in question would fi111l public 4
need, He reiterated his previous opinion that there was such
a need and stated that there are other areas in Hoboken whére
there are two package stores 1n one block,

"The objectors to the transfer, consisting of one of
the licensees named as appellants, another licensee and a
third licensee who is also the owner of the premises of one of
the appellants, In thelr testimony relied malnly on their
agfertion that there are sufficlent licenses presently existing
in the area and, incidentally, on the fact that an additional’
license there would seriously affect their financial interest.

"The Director's function on appeal is not to substi-
tute hls opinlon for that of the issuing authority bubt, rather,
to determine whether reasonable cause exists for its opinlon
and, if so, to affirm irrespective of hls personal views.

Welss v, Newark, Bulletin 1079, Item 7.

"The burden of establishing that respondent's action
was erroneoug and should be reversed rests with the appellant. -
Rule 6 of State Regulation No. 15. The decision of respondent
Board to grant the transfer 1s based upon evidence which
appears to establish reasonable cause for its opinilon that,
under the particular circumstances of the case, even taking
Into consideration the present concentration of licenses there,
the public interest would be advanced by the location of an ,
additonal llcense in the specific locatlon and premilses in
question. I am of the opinilon that the appellant has failled
to sustain the burden of establishlng that the respondent
Board's action was erroneous and, hence, recommend affirmance
of i1ts action and dismlssal of the appeal.
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z ' No exceptilons were taken to the Hearer's Report within
the time limited by Rule 14 of State, Regulatlon No. 15.

After carefully considering the facts and circumstances.
" herein,. I concur in the findings and conclusions of- the Hearer
and adopt hls. recommendation.

Accordingly, it is, on thils Tth day of August, 1958,

ORDERED that the action of respondent Municipal Board.
of Alcoholic Beverage Control of the City of Hoboken be and
the same is hereby affirmed, and the appeal herein be and the

- Same 1s hereby dilsmissed.

. WILLIAM HOWE DAVIS
. Director.

2, APPELLATE DEGISIONS - FERDINAND v. NEWARK,
LOUIS A. FERDINAND, )

Appellant, ) '
evg- ~ ON APPEAL
. - ) .CONCLUSIONS AND ORDER
MUNICIPAL BOARD OF AILCOHOLIC . :
BEVERAGE CONTROL OF THE CITY )
OF NEWARK,
)

Respondent.

mm“m~mu¢-an'.na-om—mmma-m—m—--"m-'m-—ﬂc——b-

Robert W. Wolfe, Esq., Attorney for Appellant.

Vinecent P. Torppey, Esq., by James E, Abrams, Esq.,
Attorney for Respondent,

- Samuel Avidan, Esq., Attorney for Objector Co Plane, Inc.

Louis K, Press, Esq., Attorney for other Objectors.

BY THE DIRECTOR:
. The Hearer has flled the following Report herein:

"This i1s an appeal from the action of respondent
whereby, by a vote of the two members present, it denied .
appellant's applicatlion to transfer his plenary retail con-
Sumption license from 424 Mulberry Street to 51 Tichenor
Street, Newark.

"The petition of appeal alleges, in general terms,
that such action was erroneous, lnequitable; unreasonable,
arbitrary, capricious and without legal basis and an abuse of
discretion. The respondent Board's answer sets forth that it
made its decision upon the factual testimony before the Board

- from which, in its sound discretion, it decided that the trans-
 fer should be denied, _

X "At the hearing herein, the transcript of the pro-
“eeedings below was .-introduced in evidence in accordance with
‘Rule 8 of State Regulation No. 15 and additional evidence was.
. presented.

- "It-appears that»at the'hearing'below before the
‘Tespondent Board there were Jresent 21 objectors to the trans-.
-fer, No one in favor of the transfer, other than the licensee,

'
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. was present. The licenseé's counsel stated that the reason
for the application for transfer was that the licensee had
been legally notified by the owners of the licensed premlses
to vacate such premises on June 1, 1958, The licensee testi-’

- fled to this effect; also that the proposed new location 1s
about, 250 feet from his present licensed premises; that hils .
llcense had been suspended for ten days in 1947 for an 'hours!
violation, and that there was a disciplinary proceeding against
the lieensee pvesently pending.

"'he owner of a diner located at 53 Tichenor Street,
the owner of a bullding and the operator of a hardware store
there located at 54 Tichenor Street; the owner of the building
and a grocery business located at 52 Tichenor Street; the
iowner and resident of a dwelling located at 49 Tichenor Street;

"the owner of an apartment house located at 38-40 Tichenor
Street; and the superintendent of an apartment house located
at 35-37 Tichenor Street, testlified in obJection to the trans-
fer., All voiced their speeial obJectlon to the location of
appellant's tavern in thelr close proximity because they claim
that the llcensee caters to obJectionable characters who become
drunk and dilsorderly, and that on occaslons persons in such
condition committed indecencies on the property of some of the
obJectors; that if the application ls granted there 1ls a strong
prohabllity that patrons of such unsavory character will con-

“tinue to come to the licensed premlses,

"James King, Administrative Assistant of the Newark
Commission for Conservation and Rehabllitation of Neighborhoods,
was also one of the objectors who testifled. He stated that. '
his agency requested him to appear at the hearing to present
the facts that residents of the area had asked the agency for
asslstance in protectlng thelr nelghborhood from what they term
a blighting influence that would prevail if the transfer of
this particular llcense to the proposed location is granted;
that investigatlon, based upon interviews with residents of
the area, of husiness and industry, and from the past history
of the tavern in questlon and the fact that there are seven or
eight other taverns within a two-block area, was considered at
‘a meeting of the members of the agency that morning and while
they recognize the legal right of the applicant in this par-
ticular matter, they belileve that the best interests of all
these people will not be served by this transfer. Thereupon
the agency took formal action at its meeting to declare that
because of the above-stated reasons, 1t wished to be recorded
as objecting to such transfer, which recommendation was signed
by the ohaﬁrman of the agency.

'"The respondent Board had before it the written recom~
mendation of disapproval of the transfer from the police
authorities because of the applicant's previous record and
because it was a problem neighborhood, especlally at thils
location, and there were already sufficlent number of licenses

,in the vieinity to satisfy adequately the wants or needs of
the publics

"The. Board reserved decision and at a subsequent
meeting, the chairman of the Board announced that 'in accor-
dance with a resolution adopted, the application for transfer
is hereby denied!. 'The resolution referred to reads: :

"That the Board in this application for a Place
to Place transfer, having considered and evaluated all
of the evidence produced by .the applicant- for sald



‘iBULLETIN 1242 B | | | PAGE 54

- license and: having also considered and evaluated all
of the evidence submitted by the objectors to said
license, as well as considering the police refusal to
approve the said application, it 1s, therefore, in the
opinlon of' the Board in the exercise of its sound -
dlscretlion and unanimous opinion that the application
be denled.'

At the appeal hearing, the police captain who signed
the disapproval report forthrightly admitted that he had
" incorrectly read licensee's previous record as compelling him,

‘under pollce policy, to disapprove the application, whereas
-8uch 1s not the fact, However, he reiterated his disapproval

of the application on the other ground that 1t was a problem
nelghborhood =-- a trouble spot at 1ts present location, and
that there are enough taverns in the immediate vicinity of
the proposed new location. ,

: "The 1icensee presented a 1ega1 document which 1ndica~
ted that he had been given until September 1, 1958 to vacate
the premises. He testifled that his license was then under

m suspenslon for a ten-day period for permitting a lottery on

his licensed premises and that police officers were at his
premises in 1941, 1943, 1952, 1957 and 1958 to investigate

-various types of alleged criminal conduct. in or in the

vicinity of his licensed premises.

"mive of ’che objectors who testified pelow and five.
other obJjectors who reside in the immediate vioinity of the

- proposed premises, testifiled at the appeal hearing. It

appears therefrom that the old and new premlses are on oppo-
site sides of McCarter Highway, along one side of which there .
is a railroad embankment; that there are mostly factories in

. the viecinity of licensee's present premises and it 1s claimed

that there 1s no comparison between that location and the new -
location which 1s residential and business; that such last-

+ mentioned neighborhood is a much better block in every respect.
‘The obJectors repeated in considerable detail what they con-

~ gidered objectionable conduct at the licensee's present loca-

~ tion which led them to oppose the transfer. :

"Where, as here, the proposed transfer is from one

7‘1ocation in a neighborhood to another location in:the same

neighborhood, the transfer 1ls generally granted, especlally
where hardship 1s involved, since there is no increase in :

~econcentration of licenses., Geltzeiler v, Newark, Bulletin =
1171, Item 1; Black v, Newark, Bulletin 1219, Item 1, However,
jthis principle is subject to numerous exceptions. -

"The transfer of a liquor license to other “premises is

 not an inherent or automatic right. Re Geltzeiler v. Newark,
supra. A licensee's problems with his landlord have been fre-

Quently consildered in appeals to this Division and it has been .

- held that where the economic interests of the licensee conflict .
“with the Interests of the public at large, the latter must pre-
~vall, Cooperstein v. Elizabeth, Bulletin 1098, Item 1. Even

.dn a so-called 'hardship- case',resulting from licensee s diffi-

culties with his landlord, the ilssuilng authority may consider

* whether the proposed new: premises are an appropriate location . .
- for such transfer. Higsins Ve Elizabeth, Bulletin 1081, Item 5.

"In the instant case, while both premises apparently are

in the- same .area, there appears to be a marked difference in the
<character ~of the neighborhood at the proposed new premises and
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the old loc:atj.on,0 the ‘other side of the railroad tracks't.
In.addition, the claim that the licensee caters to an obJec-
tionable type of patrons seems8 to rest on firm ground. The
lssulng authority, in the exercise of its discretlon, did not
refuse on that score to renew appellant's lilcense at 1ts old
location for the 1958~59 period, and therefore he has been
afforded the opportunity to seek another locatlon if he can-
not solve hils difficulties with hls present landlord. The
local issuing authorlty apparently considers the matter as .
one of the exceptions to the principle above referred to.
Cf. Weiss v. Newark, Bulletin 1079, Item 7.

( "The Director’s functlon on appeal is not to substitute

- his opinion for that of the issuing authority but, rather, to
determine whether reasonable cause exicts for its opinion and
if so, to affirm irrespective of his personal views. Re Welss
Ve Newark, suprao

"The burden of establishing that respondent s action ,
was erroneous and should be reversed rests with the appellant. .
Rule 6 of State Regulation No. 15. The decision of respondent
Board to deny the transfer is based upon evidence which appears
to establish reasonable causé for 1ts action. I am of the -
opinion that the appellant has falled to sustaln the burden of
establishing that the respondent Board's action was erroneous
and hence, reoommend affirmance of its action and dismissal of
the appeal.™

No exceptions were taken to the H@arer's Report within
the time limited by Rule 14 of State Regulation No. 15,

Having carefully considered the facts and cilrcumstances
herein, I concur in the findings and conclusions of the Hearer
and adopt his recommendatlon.

Accordingly, 1t is, on this 7th day of August, 1958,

ORDERED that the actlon of respondent Municipal Board -
of Alcoholic Beverage Control of the City of Newark be and the
same is hereby affirmed, and the appeal hereln be and the same
is hereby dismissed,

WILLIAM HOWE DAVIS
}Director.

3. DISCIPLINARY PROCEEDINGS -~ LEWDNESS AND IMMORAL ACTIVITIES

' (LESBIANS ON PREMISES AND OBSCENE LANGUAGE) - PRIOR RECORD .
NOT CONSIDERED BECAUSE OF LAPSE OF TIME - LICENSE SUSPENDED
FOR 70 DAYS, LESS 5 FOR PLEA,

In the Matter of Disciplinary
.Proceedings against

)
ANNA THORN ) e
t/a PELICAN BAR » cggngfs{%ggs
)
)

488 Broad Street
Newark, N, J.,

Holder of Plenary Retall Consump-
tion License C-899, issued by the
Municipal Board of Alcoholic Bever-
age Control of the Clty of Newark. )

" ms y ws o B30 G KAT 8 GRS N e DeB 8 RS BB EXD A0 GS3 B0 WD Sde @R CED (R K N1 G 60D GNP S Dw G

Anna Thorn, Defendant-licensee, Pro se.
Edward F, Ambrose, Esq., appearling for. the Division of
Alcoholic Beverage Control.

BY THE DIRECTOR:
Defendant pleaded pon vult to the following charges
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, "l. On June 1, 13, 14 19, 25 and 26, 1958, you
allowed, permitted and luffered your 1icensed place of
business td-be conducted in such manner as to become &

'nuisance in that you allowed, permitted and suffered
Iesblans and persons who appeared to be homosexuals in
and upon your licensed prémlses; allowed, permitted and
suffered such-persons to frequent and congregate in and
upon your licensed premises; and otherwise conducted \
your place of business in-a manner offensive to common
decency and public morals; in violatlon of Rule 5 of
State Regulation No. 20. =

: "2, On June 25 and 26, 1958, you allowed, permitted
and suffered lewdness, immoral activity and foul, filthy
and obscene language and conduct in and upon your licensed
ggemises, in violation of Rule 5 of State Regulation No.,

L ] 1 . ) | . ,

The file discloses that various AEC agentl at the
defendant's licensed premises on June 1, 13~14, 19 and 25-26,
1958 observed on each occasion groups of females, varying in .
number from six to fifteen, who, by their attire, speech,

- actlons and general demeanorﬂappeared to be”Iesbiansa

On the last three occasions these Lesbians engaged in-
questionable conduct, attributable to their nature, such as
dancing together and exchanging tokens of affectilon, althougn
not of a degree sufficlent legally to establish gullt, in

' ‘disciplinary proceedings, for permitting 1ewd and obscene con-
" duct on licensed premises. - ,

‘These groups were definitely segregated from other

" patrons by Edward ---, one of the bartenders, who acknowledged

. that he knowingly permitted these Lesbilans to "hang out" on the
licensed premises. . On June 13th Sam Thorn, son of the llcenses,
and the manager of the licensed business, in a conversation o
with the agents, acknowledged that there were Lesbians on the .

" premises and stated that other Lesblans came to the premises .
including showgirls from New York. After the agents disclosed
their identity on June 25th Thorn stated that he assumed there

- were Lesbians there. ' Asked why he did not eject them he replied,
"What can I do, they come 'in here, order a drink and we serve
them«

L \On June 25th Edward indulged in vulgar and 1ndecent
" language and actions consisting of the repeated use of the
. vernacular word for sexuval intercourse and one or two obscene
,gestures. ‘ o ; .

1 'Proper liquor control dictates that 1icensed premises are
not to become a haven for Lesblans or homosexuals. The manager -
of the licensed premises 1s mistaken in hils notion that he may

.- use the licensed premises to sult the convenilence of sexual
devliates, Where they congregate they constltute a threat to
the safety and morals of the publlic. As was stated by Judge

‘Ja ne_in Paddock Bar, Inc, V., Alcoholic Bevera e Control Div! n,
HB N. Je Super. 05, at p page 408 3 . ‘ :
o "hsauredly, it 1is inimical to the preservation of our -

soclal and moral welfare to permit public tav7rns to be
f
p

converted into recreational fraternity houses (for homo-
Sexuals or prostitutes. It 1s the policy and/practice of
"the Division of Alcohollc:=Beverage Control to nip reason=
Jably apprehended -evils while they are in the bud . .



PAGE 8 _ EULLETIN 1242

Defendant has a. previous adjudicated record in that

her license was suspended:by-the ‘local lssuing authority,

- effective May 22, 1950,: for a:sale to minors., Inasmuch .asg
the dissimilar- violation occurred more than five years ago
1t willl not be considered in fixing. the’ penalty herein. :
Re Burday and Budowsky, Bulletin: 1227, Item 9., I shall sus-
pend defendant¥s license foria-perlod of sixty days on Charge
1 (Re_Clover Leaf Inn,. Inc.,-Bulletin 1159, Item 1), and for
an additlional ten days on Charge:2 (Re Carildi's Bar, Inc.,
Bulletin 1185, Item 3), making a total suspension of seventy
days. Filve days will be remitted for the plea entered herein,
leaving a net suspension of sixty—five days.

Accordingly, it is, on this 11th day of August, 1958,

" ORDERED that Plenary Retail Consumption License C-899,
issued by the Municipal Board of Alcoholic Beverage Control
of the Citg of Newark to Anna Thorn, t/a Pelican Bar, for
premises 488 Broad Street,. Newark, be and the same 1s hereby
suspended for sixty-five (65) days, commencing at 2:00 a.m.
Avgust, 18, 1958, and terminating at . .uOO a.n. October 22, 1958.

WILLIAM HOWE DAVIS
Director.

4, DISCIPLINARY PROCEEDINGS: - VIOLATION OF STATE REGULATION
- NO. 38 - SALE DURING ‘PROHIBITED HOURS IN VIOLATION OF LOCAL
REGULATTON -~ PRIOR RECORD. - LICENSE SUSPENDED FOR 40 DAYS,
LESS 5 FOR PLEA, : Ce

" In the Matber of Disoiplinary -
Proceedings against

)
HENRY D, GALLO and ANGELO J.
MACRAE STy
t/a TIOGA TAVERN S - CONCLUSIONS
589 Communipaw Avenue ‘»..{ ) - AND ORDER
~Jersey Citys N. Jos . ) ,
)
)

Holders of Plenary Retail Consump-
tion License C-126, issued by the
Municipal Board of Alcoholic :
Beverage Control of the City of
Jersey Clty,

Defendant-licensees, Pro- se. 777 :
David S. Piltzerﬁ Esq., appearing for Division of Alcoholic
_ Beverage Control.

BY THE DIRECTOR:. o -

. Defendants pleaded %uilty to charges alleging that
(1) on Sunday, June 29, 1958, they sold an alcohollc beverage
in its original contailner for of f-premises consumptlon in
violation of Rule 1 of State Regulation No. 38; and (2) on
sald date they conducted their licensed business during pro-
hilbited hourg in violation of a local ordinance.

The file herein discloses that on the above day and
~date, at about 12:20 p.m,., -an ABC agent knocked at. the rear
door of defendants' licensed premises, which door was opened
by Henry D. Gallo (one of the .licensees). The agent asked
Gallo for a pint of port wine and Gallo told the agent to

© remaln outside and he would bring the wine out to him if he
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L would give him the money. The agent gave Gallo a one-dollar
bill. Galle left the agent and returned within a few moments
wlth a pint bottle of port wine. He gave the agent the wine

. and forty-~five cents change., (alle then closed the door and

~locked 1%, The agent jolned a fellow-agent who had remained

. outslde, Both agents then galined admission to the licensed

premises, identified themselves to (Gallo and Angelo J. Macrae

(his fellow-licensee, who was also present) and informed them

of the viclation. Both licenseegs admitted: ‘the sale dud stated

there was nothing meore to be sald.

The lécal ordinance prohnibits the conduct of the
llcensed business on the premises between the hours of 2:00
a.m, and 1:00 p.n. on Sundays, and State Regulation No. 38
prohibite the sale on Sundays of alcoholic beveragps in orig~
inal aontainef% for Ofprremibes nonsumptiono

Defendants have a prioﬁ adJudiaated record. Thelr
license was suspended for twenty days (1@&& five days for the
plea) effective June 21, 1957, for violations similar to those
get forth in the instant charges. Re (allo and Macrae, Bulle-
tin 1156, Item 8. The minimum penalty for a violation setb
forth in Charges 1 and 2 ls twenty days. Re Galle and Macraeg
aupra. Since the defendants committed the similar viclatlions
within five years, the penalty will be doubled. Re Clendenny
Tavern, Inc., Bulletin 1235, Item 3. I shall suspend defend-
ants ' llcense for forty days. Five days will be remitted for
the plea entered herein, leaving & net sugpension of thirty- .
five days., .

Ae@ordinglygVit:isg'0n~this 27th day of\Augustﬁ 1958,

‘ORDERED that Plenary Retaill Consumption License ¢-126,
issued by the Municipal Board of Alcoholic Beverage Control of
the City of Jersey City to Henry D. Gallo and Angele J. Macrae, .
t/a Tiloga Tavern, for premises 589 Communipaw Avenue, Jersey
City, be and the same 18 hereby suspended for thirty-five (35)
days, commencing at 2:00-a.m. September 5, 1958 and uewminating

- at 2300 a.m. October 10, 1958,

WILLIAM HOWE DAVIS
.Director.
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5.. DISCIPLINARY PROCEEDINGS - ILLICIT LIQUOR - LICENSE
SUSPENDED FOR 15 DAYS, LESS 5 FOR PLEA,

In the Matter of Disciplinary )
Proceedlngs against

F. D. 0., INC.
t/b OERTELL'S PREVUE LOUNGE
453-455 Palisade Avenue

)

) CONCLUSIONS
- Cliffside Park, N. J., )

)

)

AND ORDER

Holder of Plenary Retail Consump-
‘tion License C-4, issued by the
Borough Councill of the Borough of
Cliffside Park.

e e e e e D e e e e L e e pa—

Luke F., Binetti, Esq., Attorney for Defendant-licensee,
William F. Wood, Esq., appearing for Division of Alcoholic
Beverage Control.

BY THE DIRECTOR:

Defendant pleaded non vult to a charge alleging that
it possessed on its licensed premlses alcoholic beverages in
bottles bearing labels which did not truly describe their
contents, in violatlion of Rule 27 of State Regulation No. 20.

The file hereiln discloses that on June 18, 1958, an
ABC agent, while testing and gauging the 1icensee 8 open
bottles of alcohollc beverages, seized a number of such bottles
because they appeared to have been refilled and submitted the
game to the Division's chemlst for analysis. The chemist's
report shows that, when compared with the samples of the genu-
ine product of the labeled brand, the contents of two bottles
labeled "Seagram's Seven Crown American Blended Whiskey 86
Proof" varied substantially in solids and acids.

By way of mitigation the attorney for the corporate
licensee has submitted an affidavit executed by its president
which I have carefully examined, together with the file in the
case and the reports of the agents. I, however, do not find
any extenuating circumstances 1n the case which would impel
me to impose less than the established penalties in cases of
this kind.

Defendant has no prior adjudicated record. I shall
suspend defendant's license for a perilod of fifteen days
(the minimum period where two bottles are involved). Re Kiken,
Bulletin 1187, Item 1ll. Five days will be remitted for the
plea entered herein, leaving a net suspension of ten days.

Accordingly, it is, on this 24th day of July, 1958,

ORDERED that Plenary Retall Consumption License C-li,
.1ssued by the Borough Councll of the Borough of Cliffside Park
- to F, D, 0., Inc., t/a Oertell's Prevue Lounge, for premises
453~ 455 Palisade Avenue, Cliffside Park, be and the same 1is
hereby suspended for ten (10) days, commencing at 3:00 a.m.
: July 29, 1958, and terminating at 3:00 a.m. August 8, 1958,

. WILLIAM HOWE DAVIS
Director.
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?69 DISCIPLINARY PROCEEDINGS - SUSPENSION LIFTED UPON CORRECTION |
. OF ILLEGAL SITUATION.

In the Matter of Disciplinary
Proceedings against

GEORGE R. JACOBSEN
t/a GEORGE'S TAVERN
- 35 Joyce Street

- West Orange, N. J., ORDER

S Nae® - N® -
. .

Holder of Plenary Retail Consump—
' tilon License C-9 for the 1957-58

and 1958-59 licensing years, issued )

by the Municipal Board of Alcoholic

‘Beverage Control of the Town of

West Orange. =~ =~

BY THE DIRECTOR*

By order dated July 14, 1958 I suspended defendant'
license for the balance of its term, effective at 2:00 a.m.
July 21, 1958, after defendant had pleaded non vult to '
charges alleging that he failed to notify the issuing author-
ity that he had entered into an agreement to pay an employee
50 per cent of the net profits of the licensed business, and
that he had changed his residence. Ieave was given to apply
to me for an order llfting said suspension if the illegal
sharing of profits was thereafter terminated, provided, how-
ever, that the suspension would not be lifted until the
explration of twenty days from the effective date thereof.

The licensee has since filed his verified petition
.- supplemented by depositions taken at this Division from ‘
which 1t appears to my satlsfaction that the aforesaid profit-
sharing agreement has been terminated, and that the licensee
.proposes hereafter to operate the establishment in a proper
‘and legal manner.

' It thus appearing to my satisfaction that the unlawful -

situation has been corrected, and that the suspension will :
: gavg been in effect for twenty days at 2:00 a.m. on August 10, -
1958, ,

It 1s, on this 5th day of August 1958,
ORDERED that the suspension heretofore 1mposed be 11fted

and that License C-9 be restored to full foree and operation
at 2:00 a.m. August 10, 1958,

¢

WILLIAM HOWE DAVIS
Director:
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To DISCIPLINARY PROCEEDINGS - CHARGE ALLEGING FALSE ANSWER IN
APPLICATION FOR LICENSE, DISMISSED. . -

In the Matter of Diseiplinary )
Proceedings against - \

TOOLEY'S BAR, INC. . *
413 Monroe Street ! ) . CONCLUSIONS
Passalc, No Jay AND ORDER

Holder of Plenary Retail Consump- )

‘$ion License C-58, issued by the :

- Board of Commissioners of the )
- City of Passaic. . ‘ )

Fox and Schaekner, E8Q8., by Donal C. Fox, Esq., Attorneys

for Defendant-licensee.

William F. Wood; Esq., appearing for the Division of Alcoholic

‘ Beverage Control.

BY THE DIRECTOR s ,
The Hearer has flled the following Report herein:

"Defendant pleaded not gullty to a charge alleging |
‘that 1t made a false statement 1n ite current license applica- Ey
tion, in vlolatlon of R. 8. 33:1-25. v

"It appears from the undisputed facts adduced at the
hearing herein that in 1ts current license application flled
with the Passaic Board of Commissioners on December 5, 1957,
defendant corporate-licensee by Myron Slgelbaum, President,
answered 'No! to Questlon 40 therein whilech asks: 'Have you
-or has any person mentloned in this applicatlon ever had any .
interest, directly or indirectly, in any application for an
alcohollic beverage license in New Jersey which was denied?!
It appears further that prior thereto on September 20, 1957,
defendant had filed an appllecation with the Newark Muniecipal
Board of Alcoholic Beverage Control for a person-to-person
transfer of Plenary Retail Consumption License C-556 and that
said Beard denied the appllcation by resolution dated October

.22, 1957, It also appears that an ABC agent . investigating
defendant's corporate records was apprised of the aforesald
facts by Melvin Chesner, an officer of the corporation and by
the corporation's abtorney (not the attorneys appearing for
the corporation herein), both of whom, ag testified to by the:
agent, ‘'were completely cooperative®, and that after the agent.
verified and reported the facts to the Dlvision the charge
herein was preferred,

"Myron Sigelbaum testified that he answered Question 40
in defendant's current license application in the negative on
the advice of the corporation's attorrtey.

"Mhe attorney testified that he has been practicing law
for seventsen years; that he lncorporated and represents ths
defendant corporation; that sald corporation applled to the
Newark Board of Alcoholic Beverage Control for a transfer of a -
plenary retall consumption license; that the Board denled said’
application because Myron Slgelbaum, age 23, and Melvin Chesner,
age 22 1/2, were too young; that he proposed an appeal from the
Board's action but that the holder of the license, anxlous to
dispose of his premlses, would not awalt the outcome of an
appeal; that subseduently he prepared defendant's current license
application, advised the corporate officers that Question 40
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"therein was answered in the negative because, in his opinion,
the reason stated by the Newark Board for its denlal of the
application filed with it was invalid and i1llegal and that
pursuant to his advice,’ Sigelbaum signed and filed the appli-
cation,.

"The official shorthand reporter for the Newark Board
of Alcoholic Beverage Control reading from his original notes,
. testifled in substance that the acting chairman of the Board
- -1n response to a request by defendant's attorney for a legal
reason why the application was denied stated: 'I think these
two fellows (Sigelbaum and Chesner) are‘'too young to start
out In a business like this. We have given careful considera-
tion to the matter and we think, in the best interests of all
and for their good, that the application will not be granted.'

"The basic principle governing the determination of
charges preferred by this Division wherein the licensee, by
way of defense or in mitigation of the penalty to be imposed,
alleged that he acted upon the advice of his attorney, was
enunciated by the late Commissioner Burnett in Re Lipman,
Bulletin 324, Item 1 and followed by the present Director in
Re Eva's Tavern, Inc., Bulletin 1037, Item 3. It follows:

T iMAdvice of counsel" i1s no excuse for violating
the ligquor regulations. Licensgees who rely upon such
advice take the risk of its being inaccurate., The
regulations are designed to eliminate undesired condi-
tions at. which they are aimed. From the viewpoint of
the public interest, 1t matters 1little whether a licen-~
gee, in violating one of those regulations, acted upon
the advice of his attorney.!

"In the cited cases and in others where the aforesaid

-principle has been applled, there were allegations but no
convineclng proof that the licensees acted upon the advice of
counsel and further there were no uncertainties which would
require legal interpretatlono In the instant case, however,
the attorney, an experienced practitioner in matters involving
alcoholiec beverage control, appeared and testified that in hils
considered opinion the reason stated by the Newark Board for
denying defendant s applicatlon was 1llegal and capricious
and that he advised his client's officers that such reason
should not be considered as a previous denilal of an applica-
tion in answering Question 40 in defendant's current license
application, It is deemed unnecessary to determine herein
the cogency of the attorney'!s reasoning. Suffice to say that

- although the negative answer to Question 40 is technically

- Incorrect, nevertheless, as appears from the evidence,
Sigelbaum on the advilice of his attorney, acted in good faith
and that the answer given was neilther improperly motlvated nor
intended to perpetrate a fraud upon the local issuing authority.
cf., Re Havlleek, Bulletin 1026, Item 8., »

!

_ Undﬂ'the facts and cilrcunstances appearin%'in thls case,
- I regcommend that the charge herein be dismissed.

- - Written exceptions to the Hearer's Report and written
-argument with respect thereto were filed with me by the attor-
‘ney representing the Division and written answering argument
was filed by defendant's attorney, pursuant to Rule 6 of State
‘Regulation No. 16, .

: The Divisionfis attorney contends that the ‘principle enun-
clated in Re Li man, Bulletin 324, Item 1, and Re Eva's Tavern,
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Inc., Bulletin 1037, Item 3, cited by the Hearer, and in

" Re_Pipher & DiMarco, Bulletin 707, Item 2, and Re Turlinski,
Bulletin 1120, Item 4, cited in his exceptionss substantiates
his contention that ic is no defense to a violation such as
charged herein that it was commibtted in reliance upon the
advice of an attorney.

Although the contention of the Division's attorney is
baslically correct, nevertheless, the case sub Judlce can be
distinguished from the cited cases.

' Re Eva's Tavern, Inc. and Re Turlinski, supra, involved
so~called "front situations in which an undisclosed person
was disqualified from holding a license or having an interest
therein. BRe Pipher & DiMarco, supra, did not involve false
answers in a license application, but the defense raised was

a reliance upon the advice of an attorney.

- In the aforesald three cited cases, the attorneys did
not appear and testify as did the attorney in this case. It is
my opinion that the attorney in the instant case acted in good
faith in advising defendant's offlcers and that they acted in
good faith in accepting his advice. The situation herein is
rather novel in that the Newark Board rejected defendant’s
application originally for no apparent reason other than the
youthful age and inexperience of two of its officers. The
Passalc Board had ample opportunlty to observe the appearance
and demeanor of defendant's officers when it passed favorably
upon the application filed with it and, since none of defend-
ant's officers was disqualified from holding a license, it is -
doubtful that said Board would have disapproved the application
had it known of the action of the Newark Board.

‘ After reading the entire record herein, I am satisfied’
that no deception was intended by defendant in answering in the
negative Question 40 of the application. I shall, therefore,
approve the Hearer's Report and adopt his recommendation. Since
defendant s mistake has been forglven, it is cautioned to answer
correctly Question 40 and every other question in its applica-
tion for renewal.

Aceordingly, it is, on this 23rd day of Julys 1958,
ORDERED that the charge hereln be and the same is hereby
dismisgsed.,

WILLTIAM HOWE DAVIS
Director.
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'8, DISCIPLINARY PROCEEDINGS - SALES TO MINORS -~ PRIOR RECORD -
'LICENSE SUSPENDED FOR 20 DAYS, LESS 5 FOR PLEA,

In the Matter of,Diéciplinary’ , )
Proceedings against ‘ )
MARLBOROUGH HOTEL CORP. (A Corp.)
t/a MARLBOROUGH HOTEL )
323 Lexington Avenue CONCLUSIONS
. Lakewood, N. J., | ) AND ORDER
. Holder of Plenary Retaill Consump- )
- tion License C-T7, issued by the
Township Committee of the Township )

of Lakewood. . _ )

Mark Addisdh,}Esq.; Attorney for Defenéamt—licensee.

Edward F. Ambrose; Esd., appearing for Division of Alcocholic
: Beverage Control, ‘ '

BY THE DIRECTOR:
Defendant pleaded non vult to the following charge:

"On July 26, 1958, you sold, served and delivered
and allowed, permitted and suffered the sale, service
and delivery of alcoholic beverages, directly or indi-’
rectly, to a persoh under the age of twenty-one (21)
years, viz., Daniel ---, age 18; in violation of Rule
1 of State Regulation No. 20." ’

The file herein discloses that ABC agents, acting on
information received from the Police Department of the Township
of Lakewood, interviewed Daniel --- (age 18) who informed them .
that on Saturday, July 26, 1958, at about 1:45 a.m., he visited
the defendant's licensed premises; that he purchased three one- .
quart containers of beer from Philip Randaisi (the bartender on
duty); that prlor to saild sale the bartender inquired as to his.
age and that he displayed a draft card of another which reflec-

- ted that the person named thereon was over twenty-one years of
age.

On August 4, 1958, Philip Randaisi gave a sworn, written
statement to agents of this Division setting forth therein that, '
five minutes after aforesaid sale, the minor returned to the ,
licensed premises with a local police officer to whom he admit-
ted making the aforesaid sale of beer after the minor had shown
him a draft card indicating that he was over twenty-one years of
age and that he did not request the minor to sign any written
representation of his age. '

By way of mitigation of penalty the attorney for the
licensee has submitted a statement setting forth therein that
the bartender did not make the sale of the beer until after he
was shown a draft card by the minor, which card indicated a
birth date in 1936, and that the licensee had provided the bar-
tender with printed forms to be signed by persons . claiming to
be twenty-one years of age and that the bartender had falled to
request the minor involved herein to sign one of such forms.
The licensee, however, cannot escape the consequences of afore-
mentioned acts of his agent. Rule 33 of State Regulation No,
20, Cf. Re Czaplicki, Bulletin 1170, Item 6.

. Defendant has a prior adjudicated record. Effective
March 3, 1958, the defendant's license was suspended by this
Division for filve days for a sale to a minor, See Bulletin
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© 1218, Item 5. Ordinarily the penalty imposed for the sale °
of alcoholic beverages to an eighteen-year-old minor, where
the defendant hag committed a similar violation within a B
period of five years, is twenty-five days. Re Guariglla,
Bulletin 1234, Item 5. However, in view of the circumstances

“appearing in the instant case I shall suspend defendant's

" license for a perilod of twenty days. Cf. Re Florence Warner,
‘Inc.s Bulletin 1226, Item 1ll. Five days will be remiltted for
the plea entered herein, leaving a net suspension of fifteen.
days. :

" Accordingly, it is, on this 28th day of August, 1958,

ORDERED that Plenary Retall Consumption License C-7,
issued by the Township Committee of the Townshlp of Lakewood
to Marlborough Hotel Corp. (A Corp.), t/2 Marlborough Hotel,
for premises 323 Lexington Avenue, Lakewood, be and the same
is hereby suspended for fifteen (15) days, commencing at 2:00
a.n. September 3, 1958, and terminating at 2:00 a.m. September

18, "1958. | o
R SN

William Howe Davis
Director

) " New Jersey Stele Library



