L. C. Vogt, General Printer, Morristown N. J.

InChanceryofNew Jersey.

Between \
Theodore Little, \
Administrator, &c. of John 1
B. Miller, il
Complt. 1
and > Bill, dec
David L. Miller, 1
and \
Sophia M., his wife; Jenie1r 1
K. Hoyt, et als., I
Defts. /
To the Honorable Abraham, 0. Zabriskie, Chancellor of (he
State of Neiv Jersey: « 10

Unmbly complaining shows unto your Honor, your
orator, Theodore Little, of Morristown, in the County of
Morris and State of New dJersey, administrator of all and
singular, the goods and chattels, rights and credits, monies
and effects, which were of John B. Miller, lato of the
township of Chatham, in the said County of Morris, de-
ceased, that the said John B. Miller died intestate at the
said township of Chatham, on or about the fifth day of
September, eighteen hundred and seventy-two, and after- 20
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wards the Surrogate of the said County of Morris, granted
and issued unto your orator letters of administration of
the goods and chattels, rights and credits, monies and
effects, which were of the said John B. Miller at the time
of his death, bearing date the first day of October, in the
year aforesaid, as by reference to the said letters of ad-
ministration now in the possession of your orator and
ready to be produced and proved according to law, and to
which your orator prays leave to refer, will more fully and at
large appear.

10  And your orajor further shows that besides other lands,
the said John B. Miller in his life time was seized and
possessed of the land and real estate hereinafter particu-
larly described, and being so seized, the said John B
Miller and one Jehiel K. Hoyt, on or about the tenth day
June, eighteen hundred and seventy-two, made an agree-
ment, by which said John B. Miller did sell and agree to
convey, and Said Hoyf? did purchase and agree to pay for
thfi fad'd hereinafter clesc ibed,’ which agreement was
reduced to writing and was signed and sealed by said
Miller and also by said Hoyt, and is in the words following:

“ Agreement for sale of land between John B. Miller and
“ Jehiel K. Hoyt.”

“ This agreement, made this tenth day of June, A. D.
“ eighteen hundred and seventy-two, between dJohn B
“ Miller, of the township of' Chatham, in the County of

—¢ Morris, and State of New Jersey, of the first part, and
“Jehiel K. Hoyt, of the same place', of the second part,
“ witnesseth, that the said Miller for and in consideration
“of the-sum of" thirty-nine thousand three hundred and
“ ninety-two dollars to be paid as hereinafter mentioned,
“doth agree with the said Hoyt, that he will well and
“ sufficiently convey to the said Hovt, his heirs and assigns,
“or to sufeh person or persons as the said Hoyt may
“ designate on or before the first day of September next
“ ensuing, by a full covenant warranty deed free and clear
“from all incumbrances all that tract or lot of land and
“ premises situated, lying and being in the township of
“ Chatham, in the County of Morris and State of New

40 “ Jersey* Butted and bounded as follows, to wit; Beginning
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“at astone monument marked ‘ W. B., 1855, at the south
“westerly comner of the old Jonathan Harris lot, and also
“acomer to land owned by William Bryce at the date
“hereof, running thence (1.) along said Bryce’s land north
“forty-nine degrees and thirty minutes, east fiteen chains
“ad six links to another stone monument marked ‘W.
“B., 1855, another comer of said Bryce’s land; thence
“(2) south forty-one degrees and fifteen minutes, east seven
“chainsto a corner of the Daniel Genung and Abraham
“Corey lo t; thence (3.) along the same north sixtythree de-
“ grees and thirty minutes, east twelve chains and sixty-four
“links to another comer of said Genung and Corey lot,
“dso comer to a lot now owned by Mary Miller ; thence
“(4) along the line between the said last mentioned two
“lots, north fifteen degrees and thirty minutes, west seven
“chains and forty-four links to another comer off said
“Genung and Corey and Mary Miller lots; thence (5.
“dlong line of said Genung and Corey lot and partly along
“the Calvin Genung lot, north eighty-five degrees and

10

“thirty minutes, west six chains and thirty-nine links to a*20

“ stone for a comner ; thence (6.) north seventy-three degrees
“and fifteen minutes, west two chains and forty-one links
“to a comer in the pond; thence (7. south forty-five
“ degrees and thirty minutes, west: three chains and ninety
“links; thence (8.) north thirty-eight degrees and fiteen
“ minutes, west thirteen chains and sixteen links: thence
“(9) south fifty-three degrees and thirty minutes, west*
“nineteen chains and eighty-three links to a stone for a
“comer; thenee (10.) south forty-one degrees and ten
“minutes, east ninety-eight and one-half links to g stone,
“a comer of lands of Margaret A. Keep ; thence (11)
“south fifty-one degrees and forty-five minutes, west one
“chain and eighty-six links to another comer of said
“Margaret A. Keep’s land ; thence (12) south forty-one
“degrees and ten minutes, east sixteen chains and fifty -
“three links to the place of beginning, containing forty-
“ nine acres and twenty-four hundredths of an acre of land.
“The above description is taken from a map recently made
“by John W. Hancock for the said John B. Miller. And

30

“the saidfMiller agrees that he will open a new road sixty 40
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“feet in width, on or before the second day of September
"next, from the Upper Madison road to the new roed
Iately laid out through the above described premises ad
“marked on the map thereof recently made by John W,
“ Hancock as aforesaid. And the said Hoyt for himseff,

“his executors and administrators doth oovenant,

“ promise and agree to and with the said Miller, his exear

tors and administrators, that he, the said Hoyt, will pay,

“ or cause to be paid to the said Miller, his heirs or assigns,

10 “ the consideration of said purchase in manner as follows :

“ the sum of one hundred dollars on the execution of this

“ agreement; and on the day ofthe execution and delivery of

“ said conveyance, the further sum of four thousand nine

“ hundred dollars, and that upon the last above named day,

“he or such person or persons to whom »said conve

“ shall be delivered, shall execute and deliver to the sad

“ Miller his or their bond and mortgage upon said premises

“ to secure the sum of thirty-four thousand three hundred

“ and ninety*two dollars, being the residue of the purchase

20 “ money aforesaid, which said sum, secured by said bond

“and moﬂga?e shall be payable at the termination of

“ seven years from the date thereof; and that the interest

“ thereon shall be payable annually, andshall begin to run

* “only six months after the date of the delivery of sad

“ conveyance. It is also agreed that said bond shall con-

“tain the usual sixty day interest clause. It is further

“ agreed between the parties hereto that the said morigage
“ shall contain an agreement whereby the said Miller, his

°0 *execu’ors’ administrators, or assigns, shall release to the
> “said Hoyt, his heirs, executors, administrators, or assigns,
“ any portion of said premises on the payment to him, the

“ said Miller, of such sum as shall be equivalent to the rate

“ of eight hundred dollars per acre for such part to be re-

leased, and such sum so paid shall thereupon be endorsed

¢ upon the said bond as a payment on account thereof.”
“In witness whereof the parties to this agreement have
* hereunto set their respective hands and seals the day and
40 “ year herein first above written.”
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“Executed and delivered in the presence of Jolm W.
“Hancock.” -.-. < r
John B. Mitten, [L. S]
Jeniel K. Hoyt; [L. S]]

“ Received this tenth day of June, 1872, from J. K. Hoyt
“ore hundred dollars, being the first payment named
“within the foregoing agreement. ~ John B. Milten.”

And your orator further shows that on the tenth day of
June, eighteen hundred and seventy-two, the said agree-
ment was duly acknowledged by said John Miller and said 10
Jehiel K, Hoyt, as deeds and*conveyances of land are re-
quired to be acknowledged, before John W. Hancock, a
commissioner, to take the acknowledgment and proof of
deacs as by the Certificate of said commissioner endorsed
m the said agreement, and to which your orator prays
leave to refer, will more fully and at large appear.

And your orator further shows, that on the fifth day of
September, eighteen hundred and seventyMwo, the said
Hoyt, or some one claiming under him,"Caused the said ~
agreement to be recorded in the office of-the clerk of the 20
sad County of Morris, and the same was then recorded in
sad office in Book |. 8 of deeds, at pages 292, &c.

And your orator further shows and charges the truth to
ke that on or about the twenty-sixth day of August,
eighteen hundred and seventy-two, the said John B. Miller
ad the said Jehiel K. Hoyt did mutually agree to extend
the time for'dheldelivery of the deed ot conveyance, and
praying and securing the purchase money mentioned in
sad agreement; until the first day of October then next,
but before the arrival of the day last named, and before sq
said Miller had conveyed said land, and before said Hoyt
had paid and secured the purchase money pursuant to said
agreement as thus extended, said John B. Miller, died.

And your orator further shows that the wife of the said
John B. Miller, whose name is Mary Miller, hath survived
her said husband and is now7living and claims aright of
dower iu said land. Her position, as your orator has
been informed and believes, is this : That she was willing
and expected, had her said husband continued in life, to
have joined with him in executing the conveyance, which 40



byvsaid jagreement, said John B. Miller had agreed to nae
and deliver and to have acknowledged said conveyancein
suchi-toanneB asto, have fore ver barred her dower and right
of dower in fandito the said land, and that she is still wil-
ing, to convey, and release her right of dower in said landto
the said purchaser thereof, she only asking that ths
Honorable-Court will secure and Frotect her rights astre
widow of said deceased, .in and to the purchase money
agreed to e paid for said lands.

10 And Jour orator further shows that the said widow hes
made and delivered to your orator an agreement in writing,
bearing date the. thirteenth day of December, eighteen
hundred and seventy-two, by which she agrees that if the
said purchase,money named in said agreement be paid ad
secured to your orator,as administrator as aforesaid, $e
will at the time the payment is made to your orator, upon
yourorators request, release to the purchaser or purchasers,
all her dower and right of dower in .said land and acoept
therefor such portion o, the .purchase money as this Court

2q “*7 allow and decree, to her as her right in the premise..

And your orator further shows that the said John B
Miller left him surviving but one child and but one heir-at-
law, namely, his son David 1. Miller, who is a man past
middle life, and is married, and his wife’s name is Sophia
M. Miller, and she claims, or may claim, some right of
dower in.the said land, but your orator charges, that sheis
not under the circumstances of this case entitied to any
dower or right of dower in or to said land.
And your orator-further shows and charges the truth to
be, that on or about the twenty-eighth day of September,
dJ eighteen hundred and seventy-two, the said Jehiel K. Hoyt
did serve notice in writing upon the said David L. Miller,
notifying him, the said David L. Miller, that be, said Hoyt,
looked to him said David,, for the fulfiment of the sad
contract on his part, and that on the first of October then
next, he should request from said David, and lie then re-
quested him to deliver on that day, atdeed of said premises
in conformity with said contract, and further, in and by the
said notice said Hoyt did designate as the.person to whom
40 the™ald conveyance should be made and delivered Henry
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E Reddish and Henry C. Ohlen, both of Madisons, and
that on that day the second payment of forty-nine hundred
dollars would be ready for him (said David) and that the
bond and mortgage for the balance of the purchase money
ascontemplated in the agreement, would be ready for de-
livery on that day.

AnSgour orator further shows that he is unable to state
precisely how, or in what manner said Reddish and Ohlen
ae connected .with said Hoyt in respect of the said agree-
ment, but your orator charges that the said Reddish and
Ohlen with one Charles T. B. Keep, are assigneesin whole or
in part of said agreement from said Hoyt, or that said Hoyt
isan agent or trustee for said Keep, Reddish and Olden in
respect of said agreement.

And your orator further shows that he has beeninformed,
adlie believes it true, that on or about the first day of Octo-
ber, eighteen hundred and seventy-two, said Hoyt, Red-
dsh, Keep and Ohlen, or some of them; did demand a
dead of conveyance of said land from said David X.
Miller in execution and performance of said contract, and
tendered, or were ready to tender, a bond and mortgage
meck to said David L. Miller, and to pay him the cash
payment then to be made, but because said David L. Mil-
ler could not then convey said land free and clear of the
dower of the said widow of John B. Miller, nor free and
dear of divers judgments previously recovered against said
David L. Miller, said Hoyt, Reddish, Keep and Ohlen were
unwilling to, and refused to accept such title assaid David
coud then make to them for said land.

And your orator further shows and charges, that on and
before the first day of October, eighteen hundred and
seventywp, said Hoyt, Reddish, Keep and Ohlen had
notice and knew that your orator claimed the right to
receve the purchase money and the securities mentioned
in the said agreement as part of the personal estate of the said
John B. Miller, to be administered by your orator as
personal estate, and that said David L. Miller had and
held the title to said land as a mere trustee for the said
purchaser or purchasers.

10

20

30

And your orator expressly charges that the said David 40
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L. Miller has no right to receive the money or securities
mentioned in the said agreement, and that he is bound 0
convey said land to said Hoyt, or the person or persons e
has nominated, or may nominate for that purpose, and thet
your orator, as administrator as aforesaid, is entitled to re-
ceive the consideration for said land mentioned in sad
agreement and to administer the same as personal assefsof
said deceased.

And your orator further shows that said Hoyt, Reddish,

10 Keep and Olilen, since the first day of October, eighteen
hundred and seventy-two, have declared it to be their pur-
pose to insist upon the execution and specific performance
of the said agreement, aud have declared that the time of
completing the conveyance of said land and vesting in
them, or some of them, the legal title to said land, is nat
material to them, provided it be done in areasonable tme
hereafter. And your orator charges and respectfully sub-
mits that said Hoyt is, or his assignees and nominees ae,
bound to receive the legal title to said land and pay there-

20 for the consideration specified in said agreement, although
the legal title was not conveyed to them on the first day
of October, eighteen hundred and seventy-two.

And your orator further shows that he has been informed,
and he believesit to be true, that on or about the twenty-
third day of December, eighteen hundred and sixty-five, in
the Circuit Court of the said County of Morris, one John
H. De Hart, recovered a judgment against said David .;.
Miller for about the sum of five hundred and eighty-one
dollars and ninety-six cents damages and costs. That sad

30 judgment is unpaid and unsatisfied. That said John H.
De Hart heretofore died intestate, and that his wife, Eliza
J. De Mart, hath administration of his personal estate, ad
your orator is informed that she claims that said judgment
Is alien on said land, but your orator charges that, inas-
much as the said David L. Miller is only seized of said
land as atrustee for the use of your orator, as administra-
tor as aforesaid, the said judgment is no lien on said land.
And your orator further shows that he had been in-
formed, and he believesit is true, that on or about the first

40 day of August, eighteen hundred and sixty-one, in the
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Circuit Court of the County of Morris, one John C. Littell, re-
covered a judgment against said David L. Miller bycon-
fession on bond aud warrant of attorney, for the sum of
two thousand four hundred and nineteen 56-100dollars debt,
and four dollars costs, and that by virtue thereof,
said John C. Littell claims to have some lien on the said
land, but for the reasons hereinbefore stated, your orator
charges that said last mentioned judgment is no lien on
sad land. ;

Your orator further shows and charges that he has been
informed that in the Circuit Court of the County of Morris,
on the seventh day of October, eighteen hundred and
sixty-one, one John F. Yoorhees recovered a judgment
against the said David L. Miller, for the sum of two hun-
dred and thirty-two dollars and sixty-nine cents damages
and costs.  That afterwards said John F. Yoorhees died
testate, and that the executors of his will and George
E. Voorhees, Charles H. Dalrymple, and your orator, who
caims by virtue of said last mentioned judgment to have
some lien on said- land, but your orator, for the measons
hereinbefore stated, charges that said last mentioned
juc\ifgment is no lien on said land.

our orator further shows that on the eighth day of
January, eighteen hundred and sixty-two, in the Circuit
Court of the County of Morris, Apolios R. Wetmore,
George C. Wetmore and David Wetmore, recovered ajudg-
ment against the said David L. Miller for one hundred and
sixty-nine 25-100 dollars damages and costs, by virtue of
which last mentioned judgment, the last named plaintiffs
aso claim a lien on said land; but for the reasons afore-
said, your orator claims that it is nolien thereon,
a And your orator further shows that he is informed that on
the sventeenth of September, eighteen hundred and seventy-
two, one Harvey C. Genung, caused to be docketed in the
Court of Common Pleas of the County of Morris, acertain
judgment recovered by him against said David L. Miller,
onthe twenty-ninth of February, eighteen hundred and
seventy-two, in the Court for the trial of small causes, held
before Isaac Bird, Esquire, a Justice of the Peace, for

thirty-six dollars and fitteen cents debt, and three dollars 20



10

and six cents costs, by virtue of which last mentioned
judgment said Harvey C. Genung claims to have sore lien
upon said land, but for the reasons aforesaid, your orator
charges that it is no lien thereon.
And your orator further shows that he has been, androw
is, ready and willing to do all such acts and things es &g,
or may be necessary or proper on his part as administrator
as aforesaid, to specifically perform the said agreement,
and to perform on his part such orders and decreesin the
10 premises as this Honorable Court shall make, and dso &
soon as the purchaser or purchasers shall complete the sad
purchase to open the said road mentioned in said agree-
ment, pursuant to the terms thereof. And your orator
well hoped that the said David L, Miller would have con
veyed the said laud to said Hoyt or his appointees, and thet
the said Hoyt, or his appointee or appointees, woud
have paid and secured to your orator, as administrator, &
aforesaid, the purchase money named in said agee
ment, but now, so it is, may it please your Honor, that te
20 said defendants combining and confederating with dvers
other persons at present unkuown to your orator, but
whose names when discovered, your orator pra}Emay bein-
serted in this his bill of complaint, with apt and proper wads
charge them as defendants hereto, to injure and aggieve
your orator in the premises, not only refuse to execute the
said agreement and pay over to your orator the said pur-
chase money, or in any other manner to comply with gg
orator's reasonable requests in the premises hereinbe
mentioned, but they make various untrue and eroneous
30 pretences of law and fact, all which actings and doings of
the said defendants are contrary to equity and good an
science, and tend to the manifest wrong and injury of
orator, as administrator, as aforesaid. In tender consi
tion whereof, and for as much as your orator is without
adequate remedy in the premises by the strict rules of te
common law, and without the assistance of this Cout
where matters of this nature are particularly ocognizable
40 aril ivlievable.
To the end, therefore; that the said acfendants ax
their confederates when discovered may full, true, perfect



.1

and distinct answer make (but without oath or affirmation
—answer under oath or affirmation being hereby waived)
to all and every the mutters aforesaid, and that as fully as
if the same were here again repeated paragraph by para-
graph, and they thereunto particularly interrogated. That
the said agreement may be decreed to be specifically per-
formed; and particulary that it may be decreed that the
said David L. Miller is seized of the legal title to the said
land as a trustee of and for the said Jehiel K. Hoyt, or his
appointee, and is bound to, and r-hall convey the legal title
to said land, with the appurtenances, unto said Hoyt, or
his appointees, upon his or their paying and securing the
said purchase money to your orator, as administrator, as
aforesaid, pursuant to said agreement, and that said land
be conveyed free and clear of all incumbrances, real or ap-
parent, made, caused, or suffered by the said David L.
Miller. That it may be decreed that the said Sophia M.
Miller, the wife of the said David L. Miller, is not entitled
to any dower or right of dower, inchoate or otherwise, in
or to the said land, and that said land be conveyed by the
sad David L. Miller and held by the purchaser or pur-
chasers thereof, for ever hereafter, free and clear
of any dower, or right of dower, of the said Sophia
M. Miller, inchoate, or otherwise.

That the said Jehiel K. Hoyt, Henry E. Reddish, Charles
T. B. Keep and Henry 0. Ohlen, may be decreed and
required to perform the said agreement in all things by
the purchaser or purchasers by the said agreement to be
performed, and particularly that they, or some of them,
may be required to pay and secure unto your orator, as
administrator, as aforesaid, the purchase money mentioned
in the said agreement according to the terms of the said
agreement, upon your orator delivering or procuring to be
delivered to them, a release of the dower and light of
dower of the said Mary Miller, widow of said John B.
Miller, in and to the said land. That the rights of the said
Mary Miller, in and to the said purchase money may bo
ascertained, and the time and manner of paying to her
what may be due to her in that respect, may be ordered

10

and decreed. That said judgments against the said David 20



12

L. Milter ahdtevery of them, may be declared and decrecd
to be no liens or lien on the said land and premises, ad
that the said land be conveyed by the said David L. Miller
jto the sard purchaser or purchasers free and clear of sad
judgments, and of every of them  That the said purdhase
money mentioned in the said agreement, may be decreed
to be personal assets of the estate of the said John B.
Miller, deceased, and as such, payable to, and receivable
by your orator, as administrator, as aforesaid, and that
10 your orator may have such other and such further reliefin
the premises as the nature and circumstances of bis e
does or may require and as shall be agreeable to equty
and good conscience.
May it please your Honor, the premises considered, to
i grant unto your orator the States writ of Subpoena issting
fout of and under the seal of this Honorable Court, to ke
directed to the said David L. Miller and Sophia M. his
wife, Jehiel K. Hoyt, Henry E. Reddish, Charles T, B
Keep, Henry C. Ohlen, Mary Miller, John C. Littell, George
20 E. Vobrliees'and Charles H. Dalyrmple, executors of Jomn
F.  Voorhees, deceased, Apollas R. Wetmore, George 0.
Wetmore and David Wetmore, Eliza J. De Hart, administra-
trix of John H. De Hart, deceased, and Henry C. X
commanding them and each of them, on a certain day,"ad
under a certain penalty therein to be expressed to be, ad
appear in this Honorable Court, then and there to answer
the premises and to stand to,!abide and perform such orders
and decrees in the premises as to your Honor shall ssam
meet and as shall be agreeable to equity and good con
30 science.
And your orator, asin duty bound will.ever pra
OB VAR A
Sol. and of Counsel W|th the Complamant
A true copy,
S: H. Little, CIk.



In Ghinceey . CP'NEWYIFBY,

Between
Theo dore Little,
Administrator, <oz of

John B. Miller, deceased, Answer.
-Complt.
and

David L. Miller, and

wife, and others,
Lefts.

The answer <f David-L. Miller, one of. the.defendants to
the bill of complaint of Theodore.Little*admiaistrator of
John B. Miller, deceased, complainant.

This defendant now and at all ..times hereinafter, .saving
and reserving unto himself all and all.manner of exceptions
unto the many and manifold errors, and insufficiencies.» in
the complainant’s bill of complaint eontained,. for answer
thereto, or to so much thereof, ns.this, defendant is advKed,
4s material for- him .to: make: answer-tinto,. he answers .and

id

20
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1. That he admits that the said John B. Miller died in-
testate, on or about the time for that purpose in said hill
stated, and that the complainant was duly appointed his
administrator, as therein stated.

2. That he admits that the said John B. Miller died
seized and possessed of the land and re d estate, parti-
cularly described in said bill of complaint : but whether he
ever made and entered into the contract for the sale there-
of, particularly set forth in said' bill, with said dJehiel K

10 Hoyt, this defendant has no personal or other knowledge,
except by hearsay, and cannot answer, and therefore does
not admit the same, and leaves complainant to make such
proof thereof as may be advised.

3. That this defendant has no personal or other know-
ledge, except by hearsay, aud cannot answer with certainty
as to whether or not the said John B. Miller, deceased, and
the said Jehiel K. Hoyt ever made any agreement to ex-
tend the time for the performance of said supposed agree-
ment to convey said tract of land; but this defendant lias

20 reason to believe that no valid extension thereof was ever
made, and therefore denies the same.

4. And this defendant further answering, says thatle
admits that said Jolm B. Miller left him surviving a widow,
Mary Miller, who has died since the filing of said bill of
complaint, that said Mary Miller was not the mother of this
defendant, but was the second wife of said Johu B. Miler,
and never had any children by him, and this defendant
says that the said Mary Miller-and this defendant «
the time of hi3 death wsr3 tlie only next of kin of said

30 John B. Miller, and that the personal estate of said John
B. Miller will be divided betweeu this defendant and the
personal representatives of said Mary Miller, thatis to s,
two-thirds thereof to this defendant aud one-third thereof
to said Mary’s personal representatives. And this de
fendant ¢ays that he has no doubt that the post'
tioli of said Mary is truly stated on the tenth and
eleventh pages of said bill so far as it goes ; but he says
that the said Mary Miller, in her life time, was the rea
complainant in this suit: that the said bill of complain
m40 was prepared and filed by her Counsel for her benefit
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and without consultation with, or request from, this de-
fendant.

5. And this defendant has no knowledge as to any agree-
ment made between said Mary Miller and said complainant
as to her release of dower in said premises, and leaves com-
plainant to make such proof thereof as he may be advised ;
but he says that any such agreement, if made, is or was
merely colorable.

6. And this defendant admits and asserts the truth to be
that this defendant is the only son and sole heir-at-law of
said John B. Miller, and also, withsthe exception of said
Mary Miller, deceased, his sole next of ,kin? and entitled to
all his real and personal estate, subject to the rights of said
Mary as dowress and distributee therein, and that he has
a wife, Sophia M. Miller, as stated in said bill, and that said
Sophia claims an inchoate right of dower in said premises.

7. And this defendant admits that, on or about the twenty-
eighth day of September last, the said Jehiel K. Hoyt did
serve on this defendant a notice of the tenor and to the
effect set forth in said bill of complaint, and that said
notice is now in this defendant’s possession, ready to be
produced and proven as this Court shall direct; but'whether
said Henry E. Reddish and Henry C. Ohlen, or either of
them, have made themselves personally responsible for the
iulfilment of said contract in the place of said Hoyt, this
defendant cannot say, and he does not know what the
eMact relations may be between said Hoyt, Reddish, Ohlen
and Charles T. B. Keep, and leaves the complainant to
make such proof thereof as may be advised; but this de-
fendant thinks he does know what connexion the said
Charles T. B. Keep has with said supposed contract, and
lie will hereinafter state his belief on that subjects > .j

8 And this defendant in further answering, says that in
pursuance of the notice so served on him, signed by said
Hoyt, he caused to be prepared a deed of warranty from
himself and his said wife to said Reddish and Ohlen, for
said premises, dated on the first day of October, eighteen
hundred and seventy-two, for the consideration therein ex-
pressed, of thirty-nine thousand three hundred and ninety-
two dollars, and that the same was by himself and his said

10

20

30

40
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wife duly executed and acknowledged on the same day
before Henry C. Pitney, Esquire, one of the Masters of
this Court, and this defendant, by his counsel, previous to
said first day of October, informed Frederick G. Burnham,
Esquire, who appeared to be acting for said Hoyt, that he
preferred to transact any business with regard to said tract
of land or the conveyance thereof, and the payment of any
money at the office of defendants counsel, Henry C,
Pitney, Esquire, in Morristown, that early in the'morning
of said first day of October, said Burnham called on this
defendant, at his house in Madison, and stated that he had
certain monies and bonds and mortgages fof him, which
this defendant did not examine, but arranged with the said
Burnham to meet him at his said counsel’s in Morristown,
at a later hour in the day. At the hour thus arranged he,
this defendant, attended with said deed, duly executed as
aforesaid, at the office of said Pitney, in Morristown, and
said Burnham also attended there and produced and ten
dered to this defendant a package of- money, which neither
this defendant nor anybody in his behalf ; counted, and also
a bond and mortgage, which were not examined by this de-
fendant nor by any one in his behalf: said Burnham de-
manded of this defendant a conveyance of said premises
and made said tender, on condition that said Mary Miller,
the widow of said John B. Miller, should release her dower
in the premises; that said Mary Miller Was not present, and,
of course, nothing further could be done ; but this defend-
ant expressed himself ready on that day to convey sad
premises at the price named in said deed of conveyance,
and accept in payment cas’ to the amount of five thousand
dollars, and the balance secured by bond and mortgage to
this defendant personally, provided said Burnham would
satisfy this defendant that there was a valid agreement
existing against said John B. Miller, which would hawe
bound him to convey said premises, if alive ; said Burnham
did not produce or show to this defendant on that day, ar
at any other time, any agreement made by said John
Miller, or any extension of any such agreement; and sai
Burnham declined to accept said deed of conveyance an
pay said money and deliver said bond and mortgage, ont e
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ground only that said Mary Miller’s right of dower was not
released.

9; And this defendant denies that said Burnham, or the
parties for whom he acted, made any objection to accept
said conveyance on the ground of judgments standing un-
satisfiedagainst this defendant; that said Burnham and all
and each of the parties for whom he was acting, well knew
that all of said judgments, with one exception, were paid
and were liable to be satisfied of record by order of the
Court on application for that purpose, and that: by the
death of said John B. Miller, this defendant became seized
as his heir, of a large amount of valuable real estate, be-
sides that described in said bill of complaint, and was
amply able to pay and satisfy all demands againsthim.

10. And this defendant in further answering says, that
he has no knowledge as to what notice said Hoyt, Ohlen,
Keep and Reddish may have had of the claims of com-
plainant as to the purchase money of said track of lamb
should the same be conveyed in pursuance of said supposed
contract of sale ; but he says that this defendant never in-
structed said administrator to make any such claim, and
none such was ever made by his direction or consent, and
that if made, it was so made by the direction and for (lie
benefit of said Mary Miller, so that she might receive one-
third of said purchase money in cash, instead of common
lurdower therein: that the personal estate of said<dohn B.
Miller is amply sufficient to pay all liis debts, without re-
course to the proceeds of the sale of any lauds.

11. And this defendant denies that said adminstra-
tor is, under the circumstances of the case, on-
titled to receive the purchase money of said tract of land
upon the sale thereof, under said supposed agreement, or
otherwise, and he claims that said tract of land is his own
individual property by descent from his father, John B.
Miller, deceased, and is not subject to auy trust whatever.

12. And this defendant in further answering says, that
the true history of said supposed contract, if any such
exists, is as follows:—the said John B. Miller, at his death,
had reached th e'great age of eighty-six years, and for ayear

1G

ormore before bis death, had become very muck enfeebled 20
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in mind and body and liable to be easily imposed upon and
influenced. His said wife, the said Mary Miller, was a
widow when he married her and the mother of two children,
one of whom was the wife of said Charles T. B, Keep:
that said Keep resided for many years before the death of
said Miller at Madison aforesaid : that said John B. Miller
for many years prior to and at his death, was seized of a
largi and valuable tract of land, at and near Madison afore-
said. which, however, produced little or no actual rent or

10 income; that in the spring and summer of 1872, it was
apparent that said Miller could not live much longer, and
said Keep, working in the interests of his mother-in-law,
the said Mary Miller, devised a plan by which a large
proportion of said real estate might be converted into per-
sonality and her right therein, at the death of said John B
Miller, increased accordingly : the said Keep, aided by the
said Mary Miller, procured the said Miller to enter into the
said supposed contract with the said Jehiel K. Hoyt, who
is a man notoriously insolvent and of no pecuniary re-

20 sponsibility, for the sale of a parcel of his said real estate
described in said bill of complaint, at the price therein
named, which was a very large and extravagant price, upon
payment of only one hundred dollars in cash. That said
John B. Miller was induced to enter into said contract if it
all among other means by being led to believe that he was
going to receive a very large price for his property, and
said Hoyt therein acted as a mere figure-head or cover for
said Keep and had no intention or expectation of cailying
out the same in his own name.

30 13. And this defendant further says that when the time
arrived for the completion of said supposed contract by the
terms thereof, said Keep, as this defendant has heard,
procured some paper to be signed by said Miller, extend-
ing the time for the completion of the same until the first
day of October, 1872, without at the same time binding
the said Hoyt or any assignee of his interest to complete
the same on his part. That when the first day of October
arrived, there was no person really ready and willing to
perform said supposed contract on the part of the vendee

40 and the tender of the said sum of money and the said bond
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and mortgage was only colorable and made in order to
bind this defendant and to complete the conversion of said
tract of land into personalty. That the money so produced
and tendered by said Burnham do this defendant on tire
first day of October, 1872, was the money of said Burnlnim
and used.by him for the purposes'of the occasion, with
the full knowledge that the terms demanded by him of this
defendant could not be complied with. That the said
Keep, prior to said first day of October, 187.2, arranged
with said Hoyt that the said Mary Miller should absent'
herself on that day and not be in the way of executing a
release of her dower in the said premises, so that the said
Keep and Hoyt could make a colorable .tender of said
money and bond and mortgage to this defendant and make
ademand o a conveyance with perfect:safety ; and in pur-
suance of such arrangement, the said Mary Miller did
leave home very early in the morning of the first of
October, and went by railway to New York City and there
remained until very late at night, and that the said Mary
Miller knew perfectly well when she so left home, that that
day had been fixed for completing said supposed contract,
and went away from home for the express purpose of
avoiding being- called upon to execute arelease, of her dower
in said premises :-or jloing shy other act accessary on her
part'for its completion. And this defendant submits? that
by reason of her conduct in this behalf she has forfeited,
abandoned and’waived all light—if ever she had any—~to
have'Said tract of land declared and decreed to be person-
alty, or to any part of the proceeds of the sale of the same,
if the said -supposed -contract shall be established and
(specifically performed.

14.-‘And this<defendant in further answering, .says.that
the-said bill of complaint was filed at the instance and in-
quest of said Mary Miller anil by her private counsel and
on her retainer* and for- her benefit, and was in reality a
suit instituted by her against this defendant, and is. now
being married- on by her personal representatives,; and this
defendant believes that there is no responsible personiwho
sr bound; or is ready and willing to fulfil saieLcontraet on

10
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tives of said Mary Miller have no expectation that the same
will ever be specifically performed, but they desire and ex-
pect to procure from this Court a decree for specific per-
formance against said Hoyt, and on his failure to perform
the same they expect to procure a decree of this Court,
ordering and declaring that said unpaid purchase moneyis
a lien on said tract of land, and on failure of said Hoyt to
pay the same, that said tract of land shall be sold to pay
the amount of said purchase money.

15. And this defendant says, that under the circum-
stances of this case, it is inequitable and unjust that com-
plainant should, without the request and consent of this
defendant, proceed to compel specific performance of said
supposed contract, or to have any relief whatever in the
premises. That the complainant and said Mary Miller
have delayed the filing of their bill of complaint an un-
reasonable length of time and have thereby waived their
rights, if any they ever had, in the premises.

16. And he further says, that if the said John B. Miller
ever did enter into said supposed contract with said
Hoyt and ever did agree to extend the time for the
performance of the same, he was induced so to do at a time
when his mind was in an enfeebled condition against his
own better judgment and will by the over persuasion and
undue influence, fraud and contrivance of the said Charles
T. B. Keep and Mary Miller, and without understanding
that the result of such contract might be to increase the
share which the said Mary would have in his estate at his
death.

17. And this defendant denies all and all manner of un-
lawful combination and confederacy wherewith he is by the
said bill charged. Without this, that there is any other
matter, cause or thing in the said complainant’s said hil
of complaint contained material or necessaryfor this de-
fendant to make answer unto, and not herein and hereby
well and sufficiently answered, confessed, traversed and
avoided or denied,is true to the knowledge or belief of this
defendant.

All which matters and things this defendant is ready and

willing to aver, maintain and prove, as this honorable Court
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shall direct, and humbly prays to be hence dismissed with
his reasonable costs and charges in this behalf, most wrong-
fully sustained.

PITNEY & YOUNGBLOOD,

Solicitors.
A true copy,

S. H. Little, CVk.
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|n Chance ry or New dersey.
Between
Theéo doré Little,
20 Administrator of
John B. Miller, decéased,
Complainant, Answer.
and \
DaYia L. Miller, 1
ET ALS, J

Defendants. /

30 The answer of Charles T. B. Keep and Margaret A

r Keep, his wife, administrators, &c. of Mary Miller, deceased,
widow of John B. Miller, deceased, two of the defendants
to the bill of complaint of Theodore Little, administrator,
&c. of John B. Miller, deceased, complainant.

These defendants now and at all times hereafter, saving
and reserving to themselves all manner of benefit and ad
vantage of exception to the many errors and insufficiencies
iu the complainant’s said bill of complaint contained for
answer thereto or unto so much and such parts thereof as

“40 these defendants are advised, are material for them to
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make answer unto, they answer and say, that they admit
all of the mateiial facts stated in said bill of complaint to be
true. !

And these defendants in answer further say, that the said
Mary Miller, after the death of and while she was the
widow of said John B. Miller, deceased, and on the twenty-
second day of January, eighteen hundred and seventy-
three, also died intestate : and afterwards, namely, on tho
twenty-ninth day of January, in the year eighteen hundred
and seventy, did grant and issue unto these defendants,
letters of administration, bearing date the day and year last
aforesaid, of all and singular the rights and credits, monies
and effects, goods and chattels, which were of the said Mary
Miller at the time of her death, as by reference to the said
letters of administration, ready to be produced by these
defendants, and to which they pray leave to refer, will
more fully and at large appear.

And these defendants further say, that they have taken
upon themselves the burthen of the administration of the
estate of the said Mary Miller, deceased, and as such are
entitled to receive from the said complainant, the said
Mary Miller’s distributive share of the personal estate of
the said John B. Miller, deceased.

And these defendants respectfully insist and submit that
the purchase money cf the said tract of land mentioned in
the said contract between John B. Miller, and Jehiel
K Hoyt, set out in the said bill of complaint, namely,
the sum of thirty-nine thousand three hundred and
ninety-two dollars, at and immediately after the death
of the said John B. Miller, was a part of the per-
sonal estate of the said John B. Miller, and that the
said Mary Miller, in her life time and at her death
"ns entitled, and these defendants, as the administra-
tors of said Mary Miller, deceased, are now entitled to re-
ceive the one-third part of the sum Inst named, with such
interest as hath accrued, and as shall accrue thereon, as
and for part of the distributive share of the said Mary
Mdler, deceased, of the personal estate of the said John B.
Miller, deceased.

10
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And these defendants deny all unlawful combination ar.d 40
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confederacy itr said bill,»charged without that, that any other
matter or thing materiallfor these defendants to make
answer unto and not herein or hereby, well and sufficiently
answered,lconfessed® or avoided, traversed or denied, is
true, to the knowledge orjbelief of this defendant'; all which
matters and tilings these defendants-are ready to aver,
maintain-and prove as this lionorble Court may direct, and
they humbly pray-to be hence dismissed, with their reason-
able costs mand charges in this behalf most wrongfully
10 sustained;
GEO. T. WERTS,
Sol. of Chas. T. B. Keep and wife, Administrators, &
EDMUND D, HALSEY,
Of Council with Defts.
A true copy,-
& H. Little, Cl'k.
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Between
Theo dore Little,
Administrator, <fc. of

John B. Miller, deceased,
Gomplt.
und

David L. Miller, and

wife, and others, /
Defts. '

The joint and several answers of .Jehiel.JL.Hoyt, Henry
E Reddish and Henry C. Ohlen, three of the defendants
to the bill of complaint of Theodore Little, administrator 30
of John B. Miller, deceased, complainant.

These defendants, now and at all times hereinafter, sav-
ing and reserving unto themselves all and all manner of
exceptions unto the many and manifold errors and in-
sufficiencies in the complainant’s bill of complaint, con-
tained for answer hereto or to so much thereof, as these
defendants are -advised, is material for them to make
answer unto:

They answer and say :

4. That they admit that the saidJbkn B. Miller died 40
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intestate on or about the time for that purpose in said hill
stated, and that the complainant was duly appointed his
administrator, as herein stated.

2. That they admit that the said John B. Miller died
seized and possessed of the land and real estate, particularly
described in said bill of complaint, and that the said
Miller made the agreement with the defendant Hoyt, as
set forth in said bill of complaint, and that the said
agreement was acknowledged and recorded as therein
stated.

3. That they admit that the said Miller and the defend-
ant Hoyt did mutually agree to extend the time for the ful-
fillment of the terms of the said agreement until the first
day of October last, and that before said day and the ful-
fillment of the terms of said contract, the said John B.
Miller had died.

4. That they admit that the said John B. Miller left him
surviving his widow, Mary Miller, and that she claimed a
right of dower in said land.

And these defendants charge that said Mary has since
died, leaving no children by the said John B. Miller her
surviving. But whether the said Mary Miller was willing
and expected, had her said husband continued in life, to
have joined with him in executing the conveyance, which
by said agreement he had agreed to mj“ke and deliver, and
to have acknowledged the same in such manner as to have
forever barred her dower and right of dower in and to said
land, or whether the said Mary Miller at the time of filing
the bill of complaint herein was still willing to convey and
release her right of dower in said land, as set forth in said
bill, these defendants have no personal or other knowledge
except by hearsay, and cannot answer and therefore do not
admit the same and leave complainant to make such proof
thereof as he may be advised.

5. And these defendants further answering admit that on
or about the twenty-eighth day of September, 1872, the
said Hoyt caused a notice in writing to be served upon one
David L. Miller, the only child and sole heir-at-law of
John B. Miller, deceased, of the tenor and effect, as charged
in the bill of complaint herein, and that these defendants
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were willing and desirous, on the first day of October last,
of carrying into effect the aforementioned contract, and
that to this end they duly tendered to the said David L.
Miller, as the sole heir-at-law of the said John B. Mil-
ler, deceased, the sum of foi.ty-.nine hundred dollars,
the amount which the said Hoyt had agreed to pay on that
day, in and by said agreement and also duly tendered to him
thebond and mortgage, legally executed and acknowledged,
which were called for under said agreement, and demanded
from the said David L. Miller a proper and sufficient con-
veyance of said property, and that he, the said Miller,
thereupon not making any objection to the tender of the
said money or the said bond and mortgage, executed and
tendered to these defendants a conveyance of the premises
named in said agreement, which conveyance was duly
executed by the said David L. Miller and Sophia M. his
wife, and duly acknowledged by them, but that these de-
fendants refused to-accept such conveyance and to pay
over the said money and deliver the said bond and mort-
gage, unless the said David L. Miller should also deliver to
these defendants a good and sufficient release of dower of
the said Mary, the widow of the said John B. Miller, and
should also cause the lien of the several judgments against
him, the said David, and named in the bill of complaint to
be satisfied and discharged, and requested that the defendants
Reddish and Ohlen, the appointees of the said Hoyt, should
be seized of a good and perfect title, in and to said pre-
mises ; but that the said David L. Miller was unable to
procure and did not procure or tender to these defendants
such release or any release of the dower of the said Mary
Miller; nor did he satisfy the lien of said judgments ; nor
perfect the title to said premises.

6. And these defendants charge that at the very time
and place, to wit; on the morning of the first day of Octor
ber, in the village of Madison, in this State, when these de-
fendants caused the aforesaid tender to be made to the said
David L Miller, the said Mary Miller intending to hinder
and delay these defendants and to prevent the fulfillment
of the terms of the said contract executed between the
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defendant Hoyt and the said John B. Miller, purposely de- 40
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parted from her residence in the village of Madison afore-
said, contiguous to and within easy call of the said resi-
dence of the said David L. Miller, and immediately left this
State, and continued to absent herself from her said resi-
dence and from this State for a long time thereafter, and
that the said Mary Miller thereupon refused and neglected
to release her right of dower in said property, and these
defendants charge and insist that the said Mary Miller, by
her said conduct, has caused these defendants great vexa-
tion and has put them to large pecuniary charges apd loss.

7. And these defendants further charge and insist that
the said John B. Milter left a large amount of personal
property, more than sufficient to pay and discharge all his
debts due and owing by him at the time of his death. And
that the said Mary Miller in her life-time was the real com-
plaint in this suit and that the said bill of complaint was
prepared and filed by her counsel for her benefit only, and not
for the benefit of the said David L. Miller; nor at his request.

8. These defendants have no personal or other know-
ledge whatever, except by hearsay, and cannot answer with
certainty, as to whether or not the said Mary Miller made
or delivered to the complainant herein the.agreement re-
ferred to in said bill of complaint, as bearing date the
thirtieth day of December last, or any agreement whatever,
and these defendants charge that if any such agreement
were made, it was long after the time for the fulfillment of
the aforesaid agreement between the said John B. Miler
a*id the defendant Hoyt, and that it was only an after-
thought and for the purpose of excusing the conduct of tie
said Mary Miller in preventing the fulfillment of the afore-
said contract on the first day of October l#st.

9. And these defendants deny that Charles T. B.
named in said bill of complaiut isror has been in any way
interested with these defendants in said contract; noris
the defendant Hoyt a trustee for said Keep in respect
thereto. But these defendants admit that the defendants
Henry E. Reddish and Henry C. Ohlen became interested
under an agreement with the defendant Hoyt, in the falnll-
ment of the agreement hereinbefore named, made between

40 the said Hoyt and John B. Miller.

Keep,
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These defendants deny that either of them had notice of
knew on or before the first day of October last, that the
complainant herein claimed the right to receive the purchase
money and the securities mentioned iu the said agreement
as part of the personal estate of the said John B. Miller,
as set forth in said bill of complaint, or that said David L.
Miller held the title to said land as a mere trustee for the
purchaser or purchasers.

10. These defendants also deny that either of them since
the first day of October, 1872, have declared it to be their
purpose or the purpose of either of them, to insist upon
the execution and specific performance of the said agree-
ment, or that they, or either of them, have declared that
the time of completing the conveyance of said land is not
material to them ; but on the contrary, these defendants
assert that the time for the fulfillment of the said contract
of sale and conveyance of said property was an exceed-
ingly important element in the said contract, and that by
reason of the non-performance of the terms of the said
contract on the part of the heir-at-law and widow of the
said John B. Miller, these defendants have been put to
heavy expense and great loss and damage. That relying
upon the agreement executed between the defendant Hoyt
and the said John B. Miller, and supposing that the same
would be carried into effect at the time herein stated by the
said John B. Miller or his representatives, these defendants
spent large sums of money in laying a public road and
opening the same up to the premises described in said con-
tract, and these defendants hoped and expected bj means
of such expeditures and improvements to immediately sell
aconsiderable portion of said premises so to be.conveyed
to them and thus reap a large pecuniary profit therefrom;
but that the aforesaid conduct and refusal of the said
Mary Miller, and neglect of the said David prevented these
defendants from obtaining a good title to said premises,
and from improving and selling said land daring the last
fall, and thatjihe time for such sale has now gone by.

11. And these defendants iusist that they have in good
faith done every thing that they could do to have said con-

30

tract fulfilled according to the terms hereof, and that they 40
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were willing that the said sura of money and said bond ad
mortgage should be delivered to said David L. Miller, or
to the administrator of John B. Miller, provided that the
terms of said contract were fulfilled on the said first day
f Qctober last.
° 19.(: obe Eﬁd these defendants further answering say, thatin
and by said agreement the said John B. Miller agreed that
he would open a new road, sixty feet in width, on or before
the second day of September last, past from the Upper or
10 Madison Road to the new road Iately laid out through the
tract described iu said agreement; and that said agree-
ment was avital part and condition of the aforesaid con-
tract ; that said new road so agreed to be opened was not
openedby the said John B. Miller, nor by any other persons;
and that said agreement still remains unperformed,, ad
whether the complainant is ready and willing to open, sad
road or not, these defendants have no knowledge, and there-
fore leave him to make such offer or proof thereof as he may
be advised. But these defendants insist that the neglectm
on the part of the representatives of the said John B. Miller to
fulfill said contract in-this regard has further diminished
the value of the premises named in said contract. :

13. And these defendants deny all unlawful combination
and confederacy in said bill charged without that that any
other matter or thing material for these defendants to meke
answer unto and not herein or hereby, well and sufficiently
answered, confessed, or avoided, traversed, or denied, Iis
true to the knowledge or belief of these defendants, all
which matters and things these defendants are ready ad

30 willing to aver, maintain and prove, as this honorable
" Court shall direct, and humbly pray to be here dismissed,
with their reasonable costs and charges in this behalf most
wrongfully sustained.
FREDK. G. BURNHAM,

ol. and of Counsel with
Defendants Hoyt, % 513 and Ohlen.

A true copy,

S. H. Little, CTF.

40
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In Ghancery of New Jersey.

Between
Theo do re Little,
Administrator, &C. of 20

John B. Miller, deceased,
Complainant.

and

David L. Miller, On Bill, dec.
and

Sophia M. his wife,

Jehiel K. Hoyt,

etA[S,

Defendants.

It appearing to the Court by affidavit, that since the gg
commencement of the said suit, Mary Miller, one of the
defendants therein, has departed this life intestate, and
that on the twenty-ninth day of January, eighteen hundred
and seventy-three, administration of the effects of said
Mary Miller was by the Surrogate of the County of
Morris granted and issued to Charles T. B. Keep and
Margaret A. Keep, his wife, the said Margaret A. being a
daughter of said Mary Miller and her sole living child and
nearest of kin, and it appearing that the complainant

chooses to make the said Charles T. B. Keep and Margaret (0



A. his wife, defendants hereto as administrators of sad
Mary Miller, deceased.

[t'is, on motion of Jacob Vanatta, of counsel with the
complainant ordered, that the said Charles T. B. Keep ad
Margaret A. his wife, administrators of the said May
Miller, deceafed, be.made defendants in said suit in te
place and stead of said Mary Miller, deceased, and that
the said Charles T. B. Keep and Margaret A. Keep asat
ministrators as aforesaid, appear andput in their answerar

10 signify their disclaimer of this suit and the matter in aon
" troversy therein within thirty days from the date heredf,
and that the complainant cause a true copy of this order
to be served personally on said Charles T. B. Keep ad
Margaret A. Keep within five days from the date heredf.
THEODORE RUNYON,

Dated May 3d, 1573 Chancellor.
A time cbpy,

8. H. Little, CVk



In Chancery of New dJerse y.

Between AN
Theodore Little, \
Administrator of j

dJohn B. Miller, deceased, f
Complainant, Y

and I
Dayid L. Miller, y
ET ALS., /
Defendants. '

Take notice of the examination of witnesses and the
offering and making of exhibits in the cause above stated,
on the part of the complainant, on Saturday, the 24th day
of May, 1873, at 10 o’clock in the forenoon, before George
W. Forsyth, a master and examiner in Chancery, at his
office at Morristown.

JACOB VANATTA,
Solicitor of Complainant.

To Pitney « Youngbl ood,

Sols, of David L. Miller.

13th May, 1873.

j

i0
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State oe New Jersey.—MOUI‘l’lS County, ss.:

v
George T. Werts, of said County, of full age, being duly
sworn on liis oath saith, that on the fourteenth day of May
instant, he served true copies of the within notice on
Henry C Pitney and F. G. Burnham personally, in the
offices respectively of said Burnham and Pitney.
geo.t.werts;
Sworn and subscribed before me,
May 14tli, 1873,
Augustus W. Bell,
Master in Chancery of New <Jersey.



In Chancery of New dJersey.

Between .
Theodore Little, !

Administrator of

John B. Miller, deceased,
Complainant.
and
Dated L. Miller,

and others,
Defendants.

Examination of witnesses, &c., on the part of the com-
plainant in a cause depending in the Court of Chancery of
New dJersey, wherein Theodore Little, administrator of
John B. Miller, deceased, is complainant and David L.
Miller, Jeliiel K. Hoyt, Henry E.Keddish, Henry C. Ohlen
and Charles T. B. Keep are defendants, taken before me,
George W. Forsyth, one of the masters and examiners
of the said Court, at my office in Morristown, on Saturday,
the twenty-fourth day of May, eighteen hundred and
seventy-three, in the presence of Jacob Vanatta, Esquire,
solicitor and of counsel for the said complainant, of Henry
C. Pitney, Esquire, solicitor and of counsel for the defend-
ant David L. Miller, and of Frederick G. Burnham,
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Esquire, solicitor and of counsel for the defendants Jehiel K
Hoyt, Henry E. Reddish and Henry C. Ohlen ; due notice
of the taking of said examination having been given as
appears by the notice and affidavit of service hereto an-
nexed.

GEO. W. FORSYTH,
Master in Chancery.

Council for complainant offered in evidence an agree-
ment between John B. Miller and Jehiel K. Hoyt, bearing
date the tenth day of June, eighteen hundred and seventy*,
two, and acknowledged on the same day, which I have
marked Exhibit A., on the part of the complainant.

The said agreement was produced by Frederick G. Burn,
ham, the solicitor of the defendants Jehiel K. Hoyt, Henry
E. Reddish and Henry C. Ohlen, at the request of the
solicitor of the complainant.

Frederick G. Burnham, a witness produced on the part
of the complainant, being duly sworn on his oath saith :

I drew that agreement “ Exhibit A.” I would not dare
to say that I was the only attorney of Jehiel K. Hoyt at
the time that agreement was drawm. I drew that agree-
ment at the request of the parties concerned, of whom
Mr. Hoyt was one. I was attorney for him in that matter.

Question. Were there any other persons concerned or
agreement at with Mr. Hoyt in the land mentioned in that
interested the time that agreement was made, and if so,
name them?

(Objected to as incompetent.)

Answer. As counsel for the defendants Hoyt, Reddish and
Ohlen, I object to the question on two grounds. First, that
it -is improper for me as the counsel for these parties to
answer. And second, because the question is clearly in-
competent.

I make this objection for the purpose of putting myself



right on the record, and do not want to open any lines of
inquiry which I consider improper without objecting to it.
I will now go on and state what I know about it.

I do not remember that at that time I had any know-
ledge of facts sufficient to show who, if any, were legally
interested with Mr. Hoyt in the contract referred to! 1
got that agreement recorded—at Mr. Hoyt’s request and at
my own expense—by which I mean I paid the bill and have
never been reimbursed.

Q Hid Mr. Ohlen and Mr. Reddish become interested
with Mr. Hoyt in that contract, and if so, about what time ?

(Objected to unless in writing, by Mr. Pitney.)

A. T have no knowledge, that I am aware of, excepting
by hearsay, how or when Messrs. Reddish and Ohlen be-
came interested with Mr. Hoyt. My impression is that I
prepared some sort of an agreement between the parties,
and m3 impression is that it was executed or entered into j
but at what time and in what way, if X ever knew, I have
forgotten, as I have long since dismissed the whole subject
from my mind. I don’t think there was any agreement
prepared ; there was some sort of association, some sort of
arrangement. I may have prepared an agreement; if so,
I can certainly find it; but it has escaped my mind if I
have. I will just say I remember drawing some papers,
but I don’t think an agreement was among them. I would
suggest to the counsel for the complainant that either one
of the three defendants for whom I appear could accurately
testify to all the details of this matter ; whereas my recol-
lection of all the matters that I once knew is defective.

@ Do you not remember drawing in the latter part of
May> eighteen hundred and seventy-two, an agreement be-
tween Henry E. Reddish, Henry C. Ohlen, Jehiel K. Hoyt
and Charles T. B. Keep, relative to the land described in
that agreement Exhibit A. ?

(Objected to by Mr. Pitney as an incompetent mode of
proving a written agreement.)

A. T don’t wish to shelter mj'self behind a clearly valid
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objection, and will therefore answer that a number of
papers, I think, were, prepared in my office under my super-
vision relating to the subject matter of the contract, marked
“A. ; but I do not recall what they were further than this;
that some scheme for an association between the parties
named was, I think, one of the papers prepared.

@ Being shown a paper, witness was asked whether lie
did not prepare a paper, the provisions of which were
exactly like or similar to the papers shown to him ?

(Objected to by Mr. Pitney as proving the contents of a
paper by secondary evidence.)

A. It looks like one of the papers I referred to in my
previous evidence, but I did not think it was in the shape
of a contract, and executed ; I thought, what I prepared
was simply a scheme for an association—not a contract to
be executed. I do not know now that this is the one. I
presume the original of the scheme which I prepared is ii
the hands of one of the three defendants for whom I appear.
I cannot say which one. I cannot say it is not m my
hands. 1 have not seen or thought of it to my knowledge
for a year. I will look among my papers for it for the
counsel for the complainant mwith pleasure.

Q@ In June, July and August, eighteen hundred and
seventy-two, did Mr. Reddish, Mr. Ohlen and Mr. Keep
claim to have an interest in that contract, marked Exhibit A-?

(Objected to by Mr. Pitney as immaterial and irrelevant.)

A. 1 do not remember that in the months named I either
saw or had any communication with Mr. Reddish or Mr.
Ohlen, and do not know what they claimed from personal
knowledge. My impression is that Mr. Keep was tendered
an interest in the agreement, which he did not accept; or
that he did not make the payments necessary for his accept-
ance.

Being shown a letter purporting to be a letter from the
witness to John M. Miller, dated the twentieth day
August, eighteen hundred and seventy-two, witness was
asked; Did you write, sign and send that letter ?
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A. T did.
Q Who did you represent and who were you acting for
when you wrote and sent that letter ?

(Objected to by Mr. Pitney as incompetent and prema-
ture.)

A. From the following sentence in the letter 1 see no
* objection on the part of Mr. Hoyt to a postponement of the
“delivery of your deed to October first, and I hereby con-
“sent to it.” I was clearly acting for Mr. Hoyt. If at the
time he had any associates in his interest under the con-
tract marked “ A.” T might be said, in a secondary manner,
to be acting for them. But, so far as I now remember, any
conversation that I had on the subject, was with Mr. Hoyt
and Mr. Keep.

@ Had you authority from Mr. Hoyt to write that letter
when you did write it ?

A. Strictly speaking I, at that time had not, if my
memory serves me right; but I knew it was for Iris benefit
and did not doubt but that he would affirm it, which he
afterwards did. I presume he affirmed it at our first
interview thereafter; or I may have written him. It was
probably within a few days—I judge it was -within ten
days afterwards. My recollection is I was not authorised
to send that letter ; I did it on my own responsiblyty. I
had been acting for Mr. Hoyt in this matter from the time
the contract was make until I wrote that letter. It is
difficult for me to fix the time when I began to act for
Messrs. Reddish and Ohlen in this matter, as I was absent
at the Mountains in July and at the sea shore in August,
aod I cannot tell precisely. I think I began to correspond
with them for the first in August or September,
eighteen hundred and seventy-twD, although I probably
supposed at an earlier date than that, that there was a
proposition on foot for them to be interested in the agree-
ment. My interviews on this subject up to the first of
October, eighteen hundred and seventy-two, were almost
entirely with Mr. Hoyt and Mr. Keep.
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referred to in evidence, and I have marked the same Ex-
hibit B, on the part of the complainant.

@. Shortly before yon sent this letter marked Exhibit Bj
did you receive aletter or other written communication from
John B. Miller, and if so, please produce it ?

4.1 did. A letter dated the twentieth day of August,
eighteen hundred and seventy-two, which Xnow produce;
and my note just marked Exhibit B, was in answer to
this letter. 1 have never seen Mr. John B. Miller write;
am not acquainted with his hand-writing. On receipt of
the letter, I assumed it to be from Mr. Miller and acted
upon such assumption. Counsel for the defendant, David
L. Miller, admitted the signature to the letter to be in the
hand-writing of John B. Miller, and the body of the letter to
be in the hand-writing of Charles T. B. Keep.

Counsel for complainant offered the said letter in evi-
dence, and I have marked the same Exhibit C, on the part
of the complainant.

@. There is a statement in the bill in this cause that
about the twenty-eighth day of September, eighteen
hundred and seventy-two, Jehiel K. Hoyt served a notice
in writing upon David L. Miller, in which he nominated
Henry E. Eeddish and Henry C. Ohlen as the persons to
receive the conveyance under the contract Exhibit A
Please state whether you had anything to do with the ser-
vice of such notice, and whether you can turnish us with
the duplicate of the notice that was served on Mr. David
L. Miller?

A. I don’t think that I had anything to do with the ser-
vice of such anotice ; nor am I aware that I have a copy of
such notice. I prepared such a notice, and think that I sent
it to Mr. Hoyt for service. I had nothing more to do withit
than that, that I remember. I may possibly have mailedit
direct to David L. Miller, but do not recollect that I did
My clerk may possibly have made a copy.

Counsel for complainant offered in evidence a copy of
the notice above referred to, which was admitted by the
counsel for David L. Miller, subject to correction when the
original notice shall be produced by the said counsel, the
copy being in the hand-writing of Charles T. B. Keep



41

which copy I have marked Exhibit D, on the part of the
complainant.

Q Did Mr. Ohlen and Mr. Reddish direct or consent to
the giving of that notice to David L. Miller which we have
just been speaking about ?

A. T don’t think they knew anything about it. So far as
I know, I did it on my own responsibility.

The witness here said that he wished to state that if
complainant’s counsel had called witness’ attention to the iq
matters touching any supposed agreements or agrrange-
ments between Hoyt, Reddish and Ohlen, prior to this ex-
amination, witness could readily have refreshed his memory
by examination of his papers, which are not now present.

Witness being cross-examined by counsel for David L.
Miller, saith :

Mr. Keep, referred to in my evidence is Mr. Charles T.
B. Keep, one of the defendants in this suit. I believe he
resided in Madison. I do not know what his business is. I 20
amnot aware that he was any relation to John B. Miller.
I think he married a daughter of Mrs. John B. Miller by a
former husband. I had two or three interview's with John
B Miller in regard to this matter. I think Mr. Keep was
withhim at one of these interviews at my office, and his wife,
Mrs. Miller was present at another interview between us at
his residence in Madison. At the first interview spoken of,
Ido not recollect distinctly whether Mr. Keep was present
in my office whilst Mr. Miller was there. He either was, or
was present just before, I think. 30

My impression is, that I received that letter of John B.
Miller, of August twentieth, eighteen hundred and seventy,
two, through the mail, although Mr. Keep may have
brought it. I am not aware that Mr. Keep acted for Mr.
Miller. He seemed in all these business transactions to be
°n exceedingly friendly and confidential terms with Mr.
John B. Miller. Mr. Keep took, certainly, a very active
part in the matter of the contract marked Exhibit A. He
had a great many interviews with me on the subject.

Q- Did he not substantially transact all the business on 40
Mr. Miller’s part ?
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A. He seemed in all the transactions to be the confi-
dential adviser of Mr. Miller, and, I think, was the planner
of the various transactions. I think he first suggested to
me the writing of the letter on the part of Mr. Miller,
marked Exhibit C.

@ Was not the correspondence postponing perform-
ance of the original contract got up by prearrangement be-
tween you and Mr. Keep ?

A. 1 think it was suggested by Mr. Keep and accepted

2Q by me as manifestly for the interest of my clients or client,

however it was. I am not aware that Mr. Keep was the
originator and planner of the original contract of sale. He
had a good deal to do with it. I don’t know, that I am
aware what personal responsibility Jehiel K. Hoyt has. 1
am not aware of his owning any property in his own name.
In fact, I don’t know anything about it.

@ Did you settle the details of this contract with John
B. Miller, or were they settled by négociations with ar
through other parties before you saw him ?

2Q A. I think they were chiefly settled with other parties

3/\

before I saw him. My recollection is that lie came to ny
office once for a few minutes before the execution of the
contract, marked Exhibit A.

So far as I know, Mr. Keep has no interest in the con-
tract as vendee jointly with Hoyt.

Witness being re-examined by counsel for complainant,
farther saith :

I believe Mr. Ohlen and Mr. Reddish are persons of
pecuniary responsibility.

@ Shortly before you drafted the agreement Exhibit A
—1I mean three or five days before—did not John B. Miller,
in company with John W. Hancock, come to your office and
deliver to you this map now shown to you, and on the same
occasion, did not you and John B. Miller discuss and agree
upon the details of the agreement, as now expressed m
Exhibit A ?

A. Shortly before the preparation of the contract referred

JO to ; exactly how many days I cannot tell, John B. Miller
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and Judge Hancock did come to my office, and the terms—
some of the terms of the contract—were then discussed,
the more important elements of it, however, had been al-
ready arranged by Mr. Miller with other parties than my-
self. My impression is that the map referred to in the
question, was not left at my office at that interview, but was
sent to me subsequently by Judge Hancock, as then agreed
upon. I do not recollect distinctly about that however °
the Judge will recollect. My impression is that the Judge

was at my office once or twice. I think he was there twice; j

but have no distinct recollection. I don’t recollect that
Mr. Miller was there more than once before the contract
was prepared ; I don’t now recollect. These are little de-
tails about which I did not burden my mind, and have no
very distinct recollection. I think Mr. Hancock was at my
office twice on this business before the contract was signed.
I do not recollect of seeing Judge Hancock at my office on
this business after the contract was signed. My impression
is that the interviews at my office with Judge Hancock were
prior to the execution of the contract and not subsequent
toit; although it may be that the preparation of the map
was subsequent to the execution of the contract. If the
contract contains a careful description of the property, it
came from Judge Hancock’s description prepared for me.
My impression is very vague as to whether Mr. Miller came
with Judge Hancock to my office the first or second time
Judge Hancock called. My impression is that he came the
first time; though probably on either one of those days
twenty people were in my office on matters of business, and
asit is not my habit to keep a diary of every body I see
and the days I see them on, my memory on the points in-
terrogated, is perhaps a little defective.

@ On the day Judge Hancock and Mr. Miller were at
your office together, was it not agreed between you and
those two gentlemen that you would draw out the agree-
ment in full ready for signing, and send it to Mr. Miller to
Madison, and that Judge Hancock should attend at Mr.
Miller's house to witness the execution and take the ac-
knowledgment ?

A. There was an understanding of that sort.
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@ Please state what provisions of that agreement were
that day discussed between you and John B. Miller in the
presence of John W. Hancock ?

A. According to my recollection the conversation on that
day turned chiefly on the description, metes and bounds and
contents of the property in question. The subject
of a small plot of land lying near the tract in question,
and said to be owned by Mrs. Mary Miller was mentioned
by Mr. Miller, but I informed him that I understood it was
not embraced in the preliminary agreement between him
and Hoyt, but that whatever the parties would agree upon
I would, of course, incorporate in the «agreement. The
agreement itself, with all its chief parts, had already been
fully made between the parties, and nothing then remained
for me to do but to put that agreement into shape, and to
incorporate into it a proper description of the premises.

@ Do you remember whether you and Mr. Miller on
that occasion did not discuss the length of credit for part
of the purchase money and agree to change it from five to
seven years, and arrive at some understanding when the
interest was to commence ?

A. Those points may have been referred to in our con-
versation at that time, but I do not think that they were
discussed in any such way as is suggested by the question,
but on the contrary, I think that Mr. Miller had decided all
these points previously. He may, however, on that occa-
tion, have finally assented to some such changes. I thought
he understood himself very well as regarded the business
in hand. I thought the old gentleman understood himself
well. He was vigorous in mind and body. He was a little
deaf, I believe. I think the preliminary agreement of
which T made mention a little while ago, is in the hands of
Mr. Hoyt. I have not seen it for many months. I have
not examined any of the papers for months, excepting the
agreement when I drew the answer, and the letter of John
B. Miller. I think that preliminary agreement was in the
hand-writing of Mr. Hoyt. I mean the body of it. It was
a rough scrawl.

Witness here /stated that he wished to say in regard to
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the pecuniary responsibility of Mr. Hoyt that he had no
personal knowledge sufficient to enable him to make any
statement.
FRED. G. BURNHAM.

m Sworn and subscribed before me,

May 24th. A. D. 1873.

Geo. W. Forsyth,
Master in Chancery of New Jersey.

John W. Hancock, a witness produced on the part of the
complainant, being duly sworn according to law, on his oath
saith :

I have known John B. Miller about as long as I have
know anybody outside of home. I was born about a mile
from where he lived, and lived about that distance from him
till his death. I am sixty-seven years of age since August
last. I have for many years followed the business of a
land-surveyor.

Being shown a map which I have marked Exhibit E, on 20
part of the complainant, witness says :

I made that map. I think I surveyed a part of the pre-
mises and made the map between the thirtieth day of May
and the fifth day of June, eighteen hundred and and seventy-
two. I surveyed the part which I understood was bargain-
ed to Hoyt. Mr. John B. Miller employed me and asked
me to make that survey and map. I think he was with us
part of the time while we were making the survey, but am
not sure he was with us all the time. I think he told me
for what purpose he wanted the survey and map made, I
think he told me he had had a proposal to sell it to some
parties. My impression is that I made the map in part
for Mr. Burnham to examine the title by. Mr. Miller gave
me what information I had about it. After I prepared the
map I took it to Mr. Burnham’s office to him. My mem-
orandum that I took at the time of leaving it says the
fifth of June, eighteen hundred and seventy-two. Mr.
John B. Miller went with me to Mr. Burnham’s. I don’t
remember to have been there with him at any time except 40
on that one occasion.
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Q. Just tell us what occurred after you and Mr. Miller
got to Mr. Burnham’s office—what was said and done ? *

A. I don’t know that I could remember the particular
conversation they had ; only a few things. I explained the
map Exhibit E to Mr. Burnham. He said the map was
what he wanted, or ashe wantedit. I think I had Mr. Miller’s
deeds in my care at the time, and from a memorandum I
left them with Mr. Burnham. My memorandum says : left
ten deeds and an old map of J. B. Miller’s with F. G
Burnham at his office in Morristown to look up the title, in
company with a map of the same containing the connection
of the deeds with the old plot. The forty-nine twenty-four
hundred acre lot at eight hundred dollars per acre. The
two fifty-three hundred acre lot of Mary Miller’s not in the
agreement. Deed warranty ; mortgage seven years ; in-
terest yearly, seven per cent. If interest not paid in sixty
days, then the whole to be due. Interest to begin.six months
after the delivery of the deed. Will release all land sold
upon the payment of eight hundred dollars per acre for the
land sold. Will open a street at right angles to the new
road sixty feet wide, more or less. Self to attend at Mr.
Miller’s on call to take acknowledgment. I believe that is
the end of my notes. I made that memorandum at M-
Burnham’s office on the fifth of June, eighteen hundred
and seventy-two, if my date is right.

@ Were those particulars of the contract which you
have noted in your memorandum talked about on that
occasion between Mr. Miller and Mr. Burnham ?

A. I think they were. I understood on that occasion that
the particulars which I have, mentioned were to be in the
agreement which Mr. Burnham was to draw.

@ Just state what your reason was for noting in your
memorandum those particulars which were to be inserted
in the agreement ?

A. I was acting as an agent and friend of Mr. Miller’s
in getting out the papers, and suppose I made those notes
for his assistance and protection. Mr. Miller’s health at
that time was pretty good. He appeared well and seemed
to understand what he wanted! I don’t know whether or
not he went home in company with me; I think he did.



if
Mr. Miller’s memory did not appeal* to be as tenacious as it
had been formerly, and I was acting like a clerk to help
him to keep the things connected. 1 afterwards attended
at his house for the execution of the agreement. I pre-
sume he signed the agreement.

Witness being shown the agreement between John B.
Miller and Jehiel K. Hoyt, marked Exhibit A, on the part
of complainant says, Mr. Miller signed that agreement in
my presence; I saw Mr. Hoyt sign it; They both signed at
the same place and at the same time, and I signed it as a
witness ; I read it over to Mr. Miller before he signed it;
The acknowledgment was made as I have certified by him
and Mr. Hoyt; I don’t remember whether there was more
than one copy signed; 1 thought the price of eight bun-
dled dollars at that time a high price for that land.

Witness being cross-examined by Mr. Pitney says, the
land I should think in itself was very variable in value ;
some of the acres of the land were worth two or three
times as much as others, I think.

@ What did you think, at the time, of the prudence of
the agreement in respect to having only a hundred dol-
lars an acre down, and agreeing to release any acre, with-
out regard to its comparative value upon payment of eight
hundred dollars ?

(Objected to by counsel for complainant as irrellevant.)

A. That matter was discussed between Mr. Miller and
myself, and I didn’t express any opinion to anybody but
him that I remember; I don’t know whether I ought to
answer any farther; I said to Mr. Miller in effect that I
didn’t exactly approve of it; I said to him that I thought
it was risky; E think Mr. Miller understood that Mr. Hoyt
contemplated running a street through this property and
selling lots off'.

@ You made the memorandum in your field-book so
that you could read over the agreement when it came down
to be executed and see that it was all right, did’nt you ?

A. 1 suppose I did; I don’t think anybody went to
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Morristown with me besides Mr. Miller; I couldn t say
who was with Mr. Miller when he first talked to me about
this sale, whether there was anybody.

Witness being cross-examined by Mr. Burnham, says:

@ On your direct examination you gave in evidence
various items and particulars from your memorandum book
which you said were to be incorporated into the agreement
to be prepared by me, you did not mean to say X suppose,
that these particulars were also agreed upon on that oc-
casion for the first time, but merely that they were spoken
of as things agreed upon between the parties ?

A. I think I said they were not agreed upon the first
time in my answer; I don’t think I understood these
points before I went to your office ; T think I took the
notes at your office.

Witness being re-examined by counsel for complainant,
further saith: . %

@ When you told Mr. Miller that you doubted or didnt
approve of releasing portions of the premises on payment
eight hundred dollars for an acre to be released, what, if
anything, did he say, in reply to what you said on the sub-
ject?

A. My talk with Mr. Miller went further than the re-
leasing of the lots; I think I told Mr. Miller that he didn’t
receive money enough to begin with to make it sure and
safe to him, that the value of the trade would turn with
him upon the amount of payments which he received ; that
he might have to let the thing go as some other properties
had that he and I knew of, and have to buy it back again.
I think Mr. Miller agreed with me in that, and remarked
to me that if they paid him the interest he would have more
money than they had; my reason for saying that I thought
it was risky to him was that they might select choice parts
of the property, sell them, and then leave the poorer parts
unsold or to fall back on him ; I don’t think I knew at that
time that the conveyance was to be made to Mr. Reddish
and Mr. Ohlen ; that I knew who; I don’t know what Mr.
Miller understood about the title being to be taken by some
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inan to be named by Hoyt rather than by Hoyt himself; I
think Mr. Miller named to me that Mr. Burnham was cash-
ier, but that he didn’t know who stood behind it.

JOHN W. HANCOCK.

Sworu and subscribed before me, May 24th, A. D. 1873.
Geo. W. Forsyth,
Master in Chancery of New <Jersey.

The further examination of witnesses in this cause was
here adjourned by consent of the respective counsel to
Saturday morning next, May 31st, inst., at the hour of ten>
at my office:

Geo. W. Forsyth,
Master (ire.

On the thirty-first day of May, eighteen hundred and
seventy-three, the parties and their respective solicitors
met before me pursuant to adjournment: and the further
examination of witnesses was proceeded with.

Charles T. B. Keep, a witness produced on the part of the
complainant, being duly sworn, on his oath saith :

Being shown a paper purporting to be aletter from Mary
Miller to Theodore Little, administrator of John B. Miller,
deceased, dated the thirteenth day of December, eighteen
hundred and seventy-two.

Witness says:

I am the subscribing witness to that paper; I saw Mary
Miller sign it; she signed it on the day of the date of the
letter between the hours of five and seven o’clock in the
evening ; I then forwarded it to Mr. Yanatta, the complain-

ant’s counsel.

Witness being cross-examined by Mr. Burnham, further
saith:

I should say the body of that letter was in the hand-
writing of the complainant’s counsel; I witnessed it be-
cause it was sent to me by the complainant’s counsel with
the request to procure her signature if she thought proper
to sign it, and of course as a witness was required, I wit-
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liessedit; I think it was sen!; to m3 by complainant’s
counsel by post; tha reception of the letter was the first I
knew of the subject; I think I have the letter he wrote me.
at the time, but not with me ; I will bring it with me at
our next examination.

Witness being cross-examined by Mr. Pitney, says:

I had consulted frequently with complainant’s counsel
concerning this Hoyt contract previous to the thirteenth
day of December, eighteen hundred and seventy two. I
had frequent interviews with Mr. Vanatta about that and
other matters : Mrs. Miller sveut to see Mr. Vanatta a very
few times—hardly at all, once or twice, two or three times;
she was a woman advanced in years, seventy-five, and I as
her daughter’s husband looked after her affairs ; I went to
see Mr. Vanatta on her behalf; I retained Mr. Vanatta as
Mrs. Miller’s counsel and paid him a fee, but not with
especial reference to any particular matter ; under that fee
I consulted him about this Hoyt contract.

Witness being re-examined in chief by counsel for com-
plainant, further saith :

The retainer I speak about from Mrs. Miller was after
Mr. Miller’s death.

@ Was not the question then submitted to me, and in
respect of which the retainer was paid, the question as
to who should be the administrator of John B. Miller ?

(Objected to as leading) by Mr. Pitney and Mr. Burn-
ham.

A. Certainly.

@ Before the administrator was appointed did you or
Mrs. Miller mention, or in any way bring to my notice the
existence of the contract between Mr. Miller and Mr. Hoyt ?

(Objected to as leading) by Mr. Pitney and Mr. Burnham.
A. We did.

Q°* Who brought it to my notice, and what led to it being
done ?
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A. I think I did on account of the near approach of
the time for completion of the contract.

Q@ Before you consulted me about that contract between
Hoyt and Miller, but after the death of John B.. Miller,
did you have any communication with Mr. Burnham as to
whether that contract had survived Mr. Miller, and if so,
state it ?

(Objected to as irrelevant and immaterial by Mr. Pitney
and Mr. Burnham.

A. The day after Mr. Miller’s death I was in Mr. Burn-
ham’s office to tell him of the death. He showed me a
telegram fjo n Hoyt desiring him to record the deed (con-
tract) as Mr. Miller was dead. 1 asked him how the con-
tract would be, or was affected by J. B. Miller’s death. He
referred to Nixon and told me that having been witnessed
by only one witness it would probably be a question. Leav-
ing his office, I met a professional friend not engaged in
this cause, who, in conversation told me that the contract
could be enforced, and that the proceeds became persona
property. He referred me to .a case reported in the books,
of which T took a note and handed it to Mr. Burnham.
Until that day I never knew that the contract could be en-
forced or that a contract made in the life-time of an owner
of land, if completed after death became personal property.

Q Prior to that occasion had you ever had any commu-
nication with me in relation to the contract between Hoyt
and Miller ?

A. Never.

Q After that interview with Mr. Burnham which you
have just mentioned, did you or not submit to me the ques-
tion, whether the contract was enforceable after Mr. Miller’s
death and whether the effect of the contract was to conveit
the vendor’s interest into personal estate?

A. 1 did.

Q@ Do you mean to say that prior to the information
which you have just mentioned, that you were entirely ig-
norant of the rule of equity which converts purchase
money into personal estate ?

. A. T am not acquainted with equity practice of the state
of New Jersey, and therefore know nothing about it.
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Witness being again cross-examined by Mr. Pitney,
says:

I have no other knowledge of the law than a gentleman
of liberal education should have. I was educated at
Christ’s Hospital in London.

@ Did you not ask Mr. Burnham at your first interview
with him after Mr. Miller’s death, whether or not, if the
contract was completed, Mrs. Miller would be entitled to
one-third of the purchase money ?

A. T think not. I tkiuk my question related solely to
the completion of the contract; the professional friend I
met was my friend Mr. DeMott.

Counsel for complainant here offered the letter referred
to in witnesses’ testimony in evidence, and I have marked
the same Exhibit F on part of complainant.

CHAS. T. B. KEEP.

Sworn and subscribed before me, May 31st, A. D. 1873

Geo.W. Forsyth,
n Master in Chancery of New <Jersey.

Edgar D. Keyes, a witness produced on the part of the
complainant, being duly sworn, on his oath saith :

Being showm an agreement purporting to be signed by
John B. Miller, bearing date the twenty-fifth day of April)
eighteen hundred and seventy-two—

Witness says :

I signed that paper as a witness at the bottom on t£>
left hand side ; the other signature at the bottom is that of
John B. Miller ; I saw him write it; I signed it as a wit-
ness immediately after he signed it; I think it was signed
on the day it bears date ; I was very well acquainted with
Mr. Miller; I knew him all my life : I think the body of
the paper is in the hand-writing of Mr. Hoyt.

Counsel for complainant offered the said paper in evi-
dence, and I have marked the same Exhibit G on the part
of the complainaut. The said paper was produced by
Frederick G. Burnham, Esq., solicitor of the defendants,
Reddish, Ohlen and Hoyt, at the request of the solicitor of
complainant.
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On cross-examination by Mr. Pitney, witness says: I am
twenty-eight years of age ; I am a grand-son of Mrs. Miller
EDGAR D. KEYES.
Sworn and subscribed before me, May 31st, 1873.
Geo. W. Fobsyth,
Master in Chancery of New Jersey.

Mr. Frederick G. Burnham at the request of the counsel
of the complainant produces an agreement in writing be-
tween Henry E. Reddish, Henry C. Ohlen, Jehiel K. Hoyt
and Charles T. B. Keep, the execution of which is admitted
by the counsel of David L. Miller, and also by the
counsel of the defendants, Reddish, Ohlen and Hoyt
but both of said counsel object to its introduction in
evidence on the ground of irrelevancy. I have marked the
slid agreement Exhibit H on the part of complainant.

Geo.W. Forsyth,
Master.

Charles T. B. Keep being recalled as a witness by the
counsel for the complainant, says :

Being shown Exhibit H. witness says : I am one of the
parties who signed that agreement; it was executed on the
twentieth day of August, eighteen hundred and ssventy-two.
I offered to abandon my interest in that agreement on the
thirteenth day of November, eighteen hundred and seventy-
two; I made that offer by letter to Mr. Hoyt and his asso-
ciates Reddish and Ohlen ; I received no reply from them
and accidentally meeting Mr. Reddish on the first of Jan-
uary, eighteen hundred and seventy-three, I spoke to him of
the discourtesy of not replying to me, and on the evening
of that day or the next morning, I received a letter signed
J. K. Hoyt, secretary pro. tern, stating that Messrs. Red-
dish and Ohlen had assumed my liabilities as a share-
holder ; I have regarded myself as out since that time.

Witness being cross-examined by Mr. Burnham says ;
I consider myself out of this arrangement; I consider
my hands washed of the whole matter; I have no claim
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other than money paid out of pocket; I have no interest
in the land purchased :
CHARLES T. B. KEEP.
Sworn and subscribed before me, May 31st, 1873.
Geo.W. Forsyth,
Blaster in Chancery of New <Jersey.

Counsel for complainant here announced that the evi-
dence on the part of the complainant was closed.
Geo. W. Forsyth.
Master in Chancery of Neio Jersey.

By consent of the respective counsel in this cause, the
further examination of witnesses therein was adjourned
until Saturday the seventh day of June next, at the hour of
half-past nine in the forenoon, at ray office in Morristown.

May 31st, 1873.

Geo. W. Forsxth,
Blaster dr.

New Jersey, to-wit :— The State of New <Jersey to
Jehiel K. Hoyt and Henry E. Reddish :

Greeting : We command you and each of you that you
personally appear before Geo. W. Forsyth, Esq., a Master
and Examiner in our Court of Chancery, at his office in
Morristown, in the County of Morris, on Saturday the
thirty-first day of May, instant, at ten o’clock in the fore-
noon, to testify what you know in a certain cause now de-
pending and undetermined in our Court of Chancery, be-
tween Theodore Little, Administrator of John B. Miller,
deceased, complainant, and David L. Miller, Jehiel K
Hoyt, Henry E. Reddish, Henry C. Ohlen and others, de-
fendants, on the part of the complainant. And alse,
that you do diligently and carefully search for, examine and
enquire after and bring with you and produce, at the time
and place aforesaid, a certain agreement in writing bearing
date the twenty-eighth day of May, eighteen hundred and
seventy-two, between you the said Jehiel K. Hoyt Henry
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E. Keddish, and Henry C. Ohlen and Charles. T. B.
Keep, in relation to the purchase of certain land of John
B Miller; and also a certain other agreement in relation
to the purchase of the same land, made between you said
Jehiel K. Hoyt and John B. Miller, in the year 1872, to-
gether with all copies, drafts and vouchers relating to the
said documents, and all other documents, letters and paper
writings whatsoever that can or may afford any information
or evidence in said cause, then and there to testify and show
those things which you or either of you know, or the said
documents, letters, or instruments in writing do import of
and concerning the said cause now depending. And this
you are in no wise to omit under the penalty of one hun-
dred dollars.

Witness, his Honor Theodore Bunyon, Chan-
cellor of our said State, at Trenton, the
twenty-eighth day of May, in the year of
our Lord one thousand eight hundred and
seventy-three.

IT. S. LITTLE, Clerk.
Jacob Vanatta, SOI

State of New Jersey.— Morris County : SS.

Edgar D. Keyes, of Chatham Township in said County,
of full age, being duly sworn, on his oath saith that on the
29th day of May, 1873, he did serve the within writ on
Jehiel K. Hoyt and Henry E. Keddish, by showing said
writ to each of them, and at the same time leaving with
each one of them a subpoenaticket addressed to the one
to whom the ticket was delivered, and at the same time
paying to each of them the sum of fifty cents.

EDGAB D. KEYES.

Sworn and subscribed before me, 31st May, 1873.

Aug. C. Canfield,
Master of the Court of Chancery of New <Jersey.
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In Chancery of New dJersey.

Between
Theodore Little,
Administrator, &ec. of

John B. Miller, deceased,
Complt.
and

David L. Miller, et als.
Defts.

Examination of witnesses on the part of the defendants
Hoyt, Reddish and Ohlen in the above stated cause taken
pursuant to adjournment before me at my office in Morris-
town, on Saturday the seventh day of June, eighteen hun-
dred and seventy-three,in the presence of Frederick G. Burn-
ham, the solicitor of the said defendants, the counsel for
the complainant and the counsel for the defendant David
L. Miller, being absent. The said examination vras taken
by Mr. Burnham subject to the right of the respective
counsel for the complainant and David L. Miller, to cross-
examine the witness at some future day and also subject to
the right of said counsel of complainant, and also of the
counsel of David L. Miller to object to any evidence given
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the same as though they were here personally present and
objected thereto when given.
Geo. W. Forsyth,

Master d'C
June 7, 1873.

Henry E. Reddish, a witness produced on the part of the
defendants Reddish, Ohlen and Hoyt, being duly sworn on
his oath saith : I am one of the defendants in this suit,
There was an arrangement entered into between myself,
Mr. Ohlen and Mr. Hoyt, whereby Mr. Ohlen and I myself
were to be the grantees of John B. Miller of the property
referred to in the bill of complaint. Mr. Ohlen and my-
self directed you to carry out the terms of the agree-
ment entered into between Mr. John B. Miller and Mr.
Hoyt and have a conveyance made from Mr Miller to use
in pursuance of the nomination. Mr. Ohlen and myself
met you and together we proceeded to the house of Mr.
David L. Miller on the morning of the first day of October
last; his residence is in the village of Madison; nearly
opposite the late residence of John B. Miller; the widow
of John B. Miller was at that time residing in the old resi-
dence of John B. Miller ; we met David L. Miller on that
occasion; he was the only heir-at-law of John B. Miller,
his father shortly before deceased; Mr. Ohlen and myself
went there for the purpose of making a tender of forty-
nine hundred dollars due under the agreement, and for the
purpose of fulfilling on our part all that was required to
be done under the agreement; we told him we had the
money to make the tender and demanded of him the fill“
fillment of the contract; our money consisted of legal
tenders ; we informed Mr. David L. Miller that we looked
to him as the sole heir-at-law of his father to perform this
agreement; we called his attention to the terms of the con-
tract existing between his father and Mr. Hoyt; Mr. Ohlen
and I then informed him that we were ready, willing
and desirous of performing the part of the contract to be
performed by Mr. Hoyt; we thereupon tendered him the
sum of forty-nine hundred dollars in legal tender notes;
we also tendered him our bond and mortgage executed by
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myself and Mr. Ohlen, properly acknowledged, for the
amount and terms called for under the contract; we also
stated that we were willing to fulfill any other conditions
called for by the contract and to perform everything re-
quired to be performed under the contract; we then re-
quested from him a fulfillment of the engagements made
by his father under the contract, and that he make to us a
perfect title; he made no objection to the tender of the
money or anything else that we offered to do, but he said if
we would meet him in Morristown at two o’clock that after-
noon at the office of Mr. Pitney,his counsel, he would give us
adeed; Mr. Burnham told him that he would meet him at
the place appointed, for us; Mr. Ohlen, Mr. Burnham and
myself then went to the depot in Madison and took the
nine o’clock morning train for New York; Mrs. John B.
Miller got on the same train at Madison ; I think she went
to Newark; I handed Mr. Burnham that forty-nine hun-
dred dollars to bring up to Morristown that afternoon in
order to meet Mr. David L. Miller; in consequence of this
contract with Mr. John B. Miller, Mr. Ohlen and myselfhad
laid out a considerable sum of money in getting that road
through Madison, which would open up and render avail-
able the tract agreed to be sold by Mr. John B. Miller to
Mr. Hoyt; this expenditure of money was made during the
summer of the year eighteen hundred and seventy-two—
subsequent to the execution by John B. Miller of the con-
tract with Mr. Hoyt, and in the reliance placed by us in the.
fulfillment of that contract by John B. Miller; that con-
tract contained a provision for opening a side street at
right angles to the street already referred to and leading
out towards John B. Miller’s house ; wB looked upon that
as an essential and important part of the contract to be
performed by John B. Miller; it was in our opinion neces-
sary for the full development of the value of the lands
bought from John B. Miller that that side street should be
opened; the time for the fulfillment of the contract, (viz.
the first day of October eighteen hundred and seventy-two)
was a very important element in the transaction ; it was
important in reference to getting the property ready for
sale the next spring; I never extended the time for the ful-
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fillment of that contract from the first day of October, nor
did Mr. Ohlen, so’far as I know, but on the contrary, we
were very desirous of having the contract fulfilled at that
time.

Q@ On a previous part of this examination the complain-
ant introduced a letter purporting to be signed by Mrs.
John B. Miller at a period some time after October, in
which she expressed her willingness to convey and release
her aright of dower in these lands, when did you hear of
such letter or agreement ?

A. 1T have no [knowledge of it before this morning. I
have no knowledge respecting Mrs. John B. Miller's wil-
lingness to execute a release of her right of dower in those
lands either from herself or from any other quarter. The
plans of Mr. Ohlen and myself were very much deranged
by the failure of the heir-at-law of John B. Miller to fulfill
this agreement; and in consequence of such failure we
have been laying out of the use of the moneys we have ad-
vanced in opening that road; the side street I before re-
rerred to has never been opened or in any manner worked ; go
neither the complainant in this suit nor Mr. David L. Miller”
nor any other person has ever offered to complete this
agreement.

Q@ Did you or Mr. Ohlen, so far as you know, know on
or before the first day of October, eighteen hundred and
seventy-two, that the administrator of John B. Miller, de-
ceased, claimed the right to receive the purchase money
and the securities mentioned in the agreement?

A. No, sir ; the widow of John B. Miller is now dead; the
lots comprising the tract agreed to be sold by John B. Miller 30
could not be sold so readily now, or next autumn, as they
could have been the past spring—owing to the stringency
in the money market the sale of property of that sort is
becoming more difficult. Mr. David L. Miller has been in
possession of the tract referred to in the contract, since
the death of John B. Miller; Mr. David L. Miller is in such
possession now; the same possession he has of the rest of
his father’s real estate ; he is raising crops on the greater
part of it; neither David L. Miller nor the administrator,
nor any other person has ever offered to make this side 40
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street through there or expressed their willingness to do
it so far as I know.
HENRY E. REDDISH.
Sworn and subscribed before me June 7th, 1873.
Geo. W. Eoesyth,
Master in Chancery of New Jersey,



In Chancery of New dJersey.

Between
Theodore Little |,

Administrator of

John B. Mill er, deceased,
Complainant.
and
David L. Mill er

and others,
Defendants.

Jacob Yanatta, Esq.,

. Sol’r for Complt’s.
Pitney & Youngblood,

Sol’r for Deft. Miller.

Gents : Take notice of the examination of witnesses and
the offering and making of exhibits in the above named
cause on the part of the defendants Reddish and Ohlen, on
Wednesday the 24th instant at ten o’clock in the forenoon,
before Geo. W. Forsyth, Esq., a Master and Examiner in

Chancery, at his office in Morristown.

Dated Morristown, September 11th, 1873.
Fred. G Burnham,

Sol’r for Def’ts Reddish and Ohlen.

10

20



10

In Chancery of New dJersey.

Between
Theodore Little,

A Administrator of

John B. Miller , deceased,
Complainant,

and
David L. Mille r,

et A[S.,
Defendants.

50

Examination of witnesses on the part of Jeliiel K. Hoyt,
Henry E. Beddish aud Henry C. Ohlen, three of the de-
fendants in the above cause, taken pursuant to notice here-
to annexed, before me one of the Masters and Examiners of
the Court of Chancery of New Jersey, at my office in
Morristown, on Wednesday, the twenty-fourth day of Sep-
tember, eighteen hundred and seventy-three, in the pres-
ence of Frederick G. Burnham, Esq., the solicitor of the
said defendants, and of Jacob Vanatta, Esq., the solicitor of

40 the complainant, no person appearing for, or on behalf of the
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defendant David Li. Miller although served with notice of the
taking of this examination as appears by the acknowledge-
ment of service of said notice by his solicitors endorsed
thereon.
Geo W. Forsyth,
Master in Chancery of New Jersey.

Frederick G. Burnham, a witness produced on the part of
the defendants Henry E. Reddish, Henry C. Ohlen and
Jehiel K. Hoyt, being duly sworn, on his oath saith :

On the morning of the first day of October, eighteen
hundred and seventy-two, I met Mr. Reddish, one of the
defendants, by appointment in Madison, and proceeded
with him to the residence of Mr. David L. Miller. We
asked to see Mr. Miller and saw him. We thenjinformed
him that we had come for the purpose of carrying out the
agreement made between his father, John B. Miller, de-
ceased, and Mr. Hoyt, and in pursuance of a notice that
Mr. Hoyt had sent him (David L. Miller), which notice or
acopy thereof, is now in evidence in this cause; we then
asked from him as the heir-at-law of John B. Miller, de-
ceased, the fulfillment of the agreement already referred to
and stated our readiness to fulfill the conditions to be per-
formed by Mr. Hoyt; we tendered him four thousand nine
hundred dollars ($4,900) in legal tenders ; he made no ob-
jection to the tender of the money, nor to our offer to ex-
ecute and deliver the bond and mortgage called for in the
agreement, but said he was not then prepared to execute
the deed and give title, but desired us to meet him in the
after part of the day at the office of his counsel, Mr. Pitney,
iu Morristown ; I consented to meet him there, although
at great inconvenience to myself; on our way to the cars
Mr. Reddish and myself met Mrs. John B. Miller, the
widow of John B. Miller; we found that she entered the
same train, the nine o’clock train for New York; I re-
turned to Morristown in the afternoon according to my
appointment, and went to Mr. Pitney’s office; I'there found
Mr. and Mrs. David L. Miller and Mr. Pitney; Mr. Pitney
presented me a paper purporting to be a conveyance of
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sealed and acknowledged by David L. Miller and wife}
I immediately called Mr. Pitney’s attention to the fact, that
he produced no release of the right of dower of the widow
of John B. Miller; some conversation then ensued respect-
ing the impossibility of procuring a release on their part,
when I again tendered the four thousand nine hundred
dollars of legal tenders, to Mr. Pitney or Mr. Miller, I for-
get which, or both—they were both there, and also a bond
executed by Mr. Reddish and Mr. Ohlen and a mortgage
securing the payment of the bond duly executed and ac
knowledged, which bond and mortgage were drawn in ful-
fillment of the clause in the contract relating to the same.
No objection was made either to the tender of the money
or of the bond and mortgage—but our demand for a con-
veyance called for by the contract was not complied with;
I also called Mr. Miller’s attention to certain judgments
against him, which were liens of record on this real estate;
I am under the impression that at the same time on that
same occasion, I referred to a question which had arisenin
regard to the title under the will of John B. Miller’s father;
I was not, however, very particular as to defects of title be-
cause I saw the impossibility of their making and convey-
ing a good title ; some months prior to this, the defendants
Reddish, Ohlen and Hoyt, or some of them-had, relying
upon the contract for sale, advanced considerable sums of
money for the purpose of laying and opening a road, from
the main road near the depot in Madison, across the prop-
erty in question, as will be seen by the map made by M.
Hancock; the defendants referred to, also exhibited con-
siderable anxiety in regard to the opening of a cross street
that was called for by the contract; they called my atten-
tion to this subject several times. I wish now to say afew
words in regard to a matter spoken of by Keep on his ex-
amination ; I recollect Mr. Keep just about the time of the
death of John B. Miller proposing some question, which
would arise under the contract in consequence of the death
of John B. Miller ; Mr. Keep was very frequently in my
office, and as I never had been retained in any way by him,
and asI could see that the consideration of such questions
might be very likely to interfere with the rights of Reddish
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Hoyt and Olden, I paid almost no attention whatever to
the subject, and in fact considered the thing rather in the
light of a “ bore.”

Witness being cross-examined by counsel for complain-
ant, further says:

Q In the answer of David L. Miller, he states that pre-
vious to the first of October, eighteen hundred and seventy-
two, he by his counsel, Mr. Pitney, notified you that he,
Miller, preferred to transact any business with regard to
said tract of land or its conveyance, or the payment of any
money, at Mr. Pitney’s office; is that allegation according
to the truth ?

A. He never notified me personally of any such prefer-
ence, and I don’t recollect of Mr. Pitney ever notifying
me, although he may have done so and I forgotten it; the
first that I remember of any such notification was, as I
have already stated, by Mr. Miller at liis house on the
morning of the first of October.

Q Did you and Mr. Reddish and Ohlen, or any of you,
call at the residence of Mrs. John B. Miller on the morning
of the first of October, eighteen hundred and seventy-two?

A. I did not, and do not know anything about their
caliing.

Q Had you sent her any word that you wanted her to ex-
ecute a release, and would call on her to receive it, and if
s0, when did you send it and in what way ?

A. I had sent her no such word; I was under the im-
pression that she would not execute any such release, that
»he was inimical to Mr. David L. Miller® my interview in
the afternoon of the first of October, with her counsel, Mr
Vanatta, only strengthened me in such impression.

Q At what time did you take the train at Madison for
New York on the morning of the first of October ?

A. About nine o’clock; the train was what was called
the nine o’clock express; I do not know what the train was
called ; I am not aware it was the train called the Easton
Express ; I seldom consult a time-table and do not know
the time-table names of the trains; I suppose it was areg-

10

20

30

ular train; I did not say anything to Mrs. John B. Miller 40



10

20

30

40

66

about a release that day ; sofar as Mr. Reddish is concerned
I don’t know whether he spoke to her dbout a release; lie
had an interview with her on the cars on that occasion; I
returned home to Morristown from New York that day, I
think, on the train that reached Morristown about half-
past one in the afternoon.

Q. Did I call at your office before you had met M.
David L. M»Uer at Mr. Pitney’s office on that first day of
October?

A- T remember your calling, distinctly, on the afternoon
of that day, whether before or after I had seen Mr. Miller,
I now forget; I probably told you at the time and you wl
know better than I will; my impression is it.was after.

@ Please state what 1 said to you on that occasion about
the payment of the purchase money for this tract of land?

A. You stated in effect this ; that you looked upon David
L. Miller as not the person to receive the consideration
mentioned in the agreement for sale, that you desired that
I should not make the payment called for by the contract,
to him, that you looked upon him simply in the light of a
trustee, and that your client, Mrs. John B. Miller, claimed
not only a right of dower in the land, but also her rights
to a share of the personalty of her husband, and that if
we made any payment to David L. Miller which imperiled
her rights, she would hold us responsible.

@ Are you sure that I named Mrs. John B. Miller as ny
client,,or as the person on whose behalf I called upon
you ?

A. The whole point of the conversation related to the
rights of Mrs John B. Miller. I doubt whether you
distinctly announced that you had been retained by any
body.

Q@ Did I not tell you that my interest in the matter ves
as the attorney or counsel of Mr. Little, the administrator,
that I regarded that purchase money as personal property,
and that being such, it was not only his right, but his duty
to demand it, and that I wanted to notify you that it was
not paid to him as administrator, your clients would be
called upon to pay it to him, and that lie would not re-
cognize the payment to David L. Miller ; that he was quite
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willing the conveyance should be completed ; the only con-
dition was that he should have, the purchase money ?

A The interview between us you have referred to, was
exceedingly hurried ; it did not occupy, I am confident,
nore than three or four minutes, and on that occasion I do
ot think Mr. Little’s name was mentioned by either of us.
A a subsequent interview in the afternoon of the same day
and upon one or two other subsequent occasions more
especially you did refer to Mr. Little, and did express a
willingness that Mrs. John B. Miller should execute the
release if proper arrangements were made in regard to the 10
payment of the money and the delivery of the mortgage.

Q@ In the interview at your office that first of October,
didI not specially and distinctly designate the person who,
inmy apprehension, was entitled to receive that considera-
tion money ?

A So far as I remember, you did designate the person to
whom a portion of the consideration money should go and
thatperson was Mr. John B. Miller. The interview was as
Isay, very short. You did not go into the particulars and
menits of the thing asyou did afterwards. The impression 20
ldtin my mind by the interview is this ; that you desired
mthat hurried manner to notify my clients that David L«
Miller was not the proper person to make the payment to or
to deliver the mortgage to.

Q@ Will you say that I at any time or at any place ever
sad or pretendedt hat Mrs. John B. Miller had a right to
receive one cent of that money from anybody other than
the administrator of her husband ?

A I don’t think you ever did say that she was to receive 30
tdirectly. You did speak at subsequent interviews about
her willingness to execute a release of her dower, provided
her rights in the estate of her husband were protected, and I
wish here to say, that upon your notifying me on the
afternoon of the first of October, that I certainly would
ot allow my clients to make any furthew» payment or de-
livery of the bond and mortgage, unless Mrs. John B.
Miller released her right of dower.

Q Did I not tell you at your office that afternoon, that
if the purchase money were paid and secured to Mr« 4q



1Q

20

30

40

63
Little that there was no reasonable doubt but that ina
very short time he could procure the release of Mrs.
Miller ?

A. 1 don’t think that you mentioned Mr. Little’s name
at that interview. You did, however, say that Mrs. Miller
would be willing to execute the release of dower upon such
a payment as would secure her rights.

@ In your office that afternoon, did I ask you whether
it was material to your clients that the conveyance should
be speedily completed ; and if I did, what answer did you
make ?

A. Nothing of the sort was spoken of between us on
that afternoon at that place, according to my recollection;
which is quite distinct on that point; but on a subsequent
occasion, and at your own office, I distinctly remember you
mentioning this subject of time, and in answer I stated in
a general way that I did not think there was any necessity
for immediate haste. But in this connection I wish to say
that some time after that interview and after the appoint-
ment of Mr. Little as administrator, I saw him and stated
to him the then desire of my clients to have the matter
immediately consummated ; that if not, we should holdthe,
estate liable for damages.

@ When and where did you make that communication to
Mr. Little ?

A. I saw Mr. Little on two or three occasions. Once or
twice I called upon him at his office in the Bank, and on
one occasion on the sidewalk near the entrance to my office-
On the first occasion at the Bank we talked the thing over
to some extent, and discussed the question of his making
a conveyance as administrator under the statute, but I
think at that time he stated that the discussion was some'
what premature as something remained still to be done in
the way of filing security or issuing letters, which I have
now forgotten. I think the first interview withr M. Little
was within a few days or very shortly after my interviews
with Mr. Yanatta; it may have been within a day ortwo
after, but the interview on the sidewalk occurred some
time subsequently. Those things occurred in the moth
of October, excepting, perhaps, the last interview, which
may have been after.
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@ WhatI want to get is the time and place, when and
where, you. notified Mr. Little that your clients would look
to him for damages for the non completion of this contract ?

A. I did not look upon what passed between us as a
legal notification on my part; it simply occurred in a
conversation and this conversation was, I think, the last
one that occurred between us, to which I have referred. 1
wish to add here, in regard to the question asked me some
time ago, whether Mr. Yanatta said to me distinctly that
lie had been employed as counsel for the widow of John B. jq
Miller, prior to seeing Mr. Yanatta in the afternoon of the
first day of October, Mr. Keep informed me that he had
seen Mr. Yanatta about this matter, and that before I saw
Mr. Pitney or Mr. David L. Miller, he was very anxious
that I should see Mr. Yanatta. He expressed great
anxiety about it and exhibited much excitement and in-
formed me then or before that, that as thé husband of the
widow Miller’s daughter, he must protect the widow Mil-
ler’s interest.

Q@ Was this last interview you had with Mr. Little be- 20
fore or after you filed your answer in this cause ?

A. It was some time before the commencement of this
suit. ¢ . \ Al

Q Why did you make no allusion to it in your answer ?

A. Probably because I thought it immaterial to do so.

Q At the interview at your office on the first of October;
after I had notified you not*to pay the consideration
money to David L. Miller, did you not tell me that you was
to meet Mr. Miller that afternoon at Mr. Pitney’s office ;
that you were going to make a tender of money and a bond 30
and mortgage to him, but that you didn’t expect to give him
either the money or the bond and mortgage because you
were aware that he could'nt make a clear title and you
would’'nt accept an encumbered one, and that you were
only going through the formality of a tender to preserve
the rights of your clients, and that your clients were not
particular about having the conveyance immediately com-
pleted, and that immediate completion was not material to
them ?

A. At the interview on the first of October, I am now (/Q
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quite confident, that it was before I called to see Mr. Mil-
ler and Mr. Pitney and not after. There was nothing said
between us, so far as my memory goes, and I am quite sure
in regard to the time of the performance of the terms of
the contract. I distinctly remember this matter of the
time of performance to have been spoken of at a subsequent
interview at Mr. Yanatta’s office. In the morning, at Mr.
Miller’s house, Mr. Miller had informed Mr. Reddish and
myself that the widow of John B. Miller (his stepmother)
would not execute any release of dower; from this fact
and from seeing Mrs. Miller go down in the cars that morn-
ing, and from my interview with Mr. Keep, the son-in-law
of the widow Miller, I felt satisfied that the interview at
Mr. Pitney’s office with David L. Miller would not result in
my clients obtaining a good title to the property, but in
their behalf, I intended to make the tender and to carry
out, so far as they were concerned, every thing to be done
by them, and if possible, to obtain a good title to the
property. I stated to Mr. Vanatta on the occasion referred
to, that I did not expect that Mr. Miller would be ready to
give us proper conveyances for the property.
FRED. G. BURNHAM.
Sworn and subscribed before me,
September 24th. A. D. 1873.
Geo . W. Forsyth,
Master in Chancery of Neiv Jersey.
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In Chancery of New dJersey.

Between
Theodore Litt le , \
Administrator of J 20

John B. Mille r, deceased, [
Complainant, \

and I

David L. Mil ler , ]
ET ALS,
Defendants. '

Examination of witnesses, <fcc. on the pajt of the defend-
ant, David L. Miller, in the above stated cause, taken be- 30
fore me, at my office iu Morristown, on Saturday, the
eleventh day of October, eighteen hundred and seventy-
three, in the presence of Henry C. Pitney, the solicitor of
the said defendant David L. Miller, and also in the
presence of Jacob Yanatta, the solicitor of the complain-
ant, and of Frederick G. Burnham, the solicitor of the de-
fendants Reddish, Hoyt and Ohlen.

GEORGE W. FORSYTH,
Master and Examiner in Chancery of Neu' Jersey 40

October 11th, 1873.
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Mary Frances Young, a witness produced on the part of
the defendant David L. Milier, being duly sworn on her
oath saith :

I lived in the family of Mr. John B. Miller. I did not
live their last fall. I have not lived there in ten or eleven
years. [ was visiting there last fall. I was there the last
of September and the first of October last year. I went
with Mrs. Miller to Orange one day about the first of
October last. We left in one of the early trains. I donot
know which one. Mrs. Miller did not think of going atall
that morning till just before we started. Mr. Keep cane
over, I believe, and advised her to go down that morning.
He said he wanted her to go away so as not to sign sone
paper until she saw a lawyer. That was the purport of it
I believe. I think he made the remark that there were
some gentlemen over at David L. Miller s at that tine
Mr. Keep nor Mrs. Miller did not say what those gentle-
men were doing over there. I did not know what they
were doing till afterwards. I did'nt hear what the papers
were for until some time afterwards. I did not afterwards
learn from either Mrs. Miller or Mr. Keep what the nature
of the business was that those gentlemen were transacting
at Mr. David L. Miller’s that morning. I did’nt understand
who the gentlemen were who were at Mr. David L. Millers
that morning, only, I saw Mr. Reddish at the door. Ido
not know who any of the others were. 1 did not, nor dd
Mrs. Miller go to Orange on any morning train about the*
first of October, excepting on that occasion. Mr. Dawj
L. Miller s home is but a short' distance from that of Jdmn
B. Miller’s ; it is in sight; it is just across the road,
mean by Mr. Keep, Mr. Charles T. B. Keep. I don tkmowj
but one other, a Mr. Henry Keep, of Madison.

MARY F

Sworn and subscribed before me,
October 11th, 1873.
Geo. TV. Forsyth,
Master in Chancery of New <Jersey.

David L. Miller, one of the defendants, being duly swory
in his own behalf, on his oath, saith :
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I suppose I am one of the defendants in this case. I
amthe only son and heir-at-law of John B. Miller. He
ked one other child besides me. It was younger and by
hs second wife. 1 think she was about eight years old
whenshe died. He left other real estate besides the real
etate in question in this suit. There was about one,
hundred and seventy-five acres, I should think, besides
tket.  All of it is valuable. There were some judgments
standing of record against me at my father’s death which
wae unpaid. Others were paid but unsatisfied. The
judgment of John 0. Littell was unpaid. There were
two others unpaid. I recollect which those were;
ae was Harvey DeHart’s. 1 believe his name is
Jin H. DeHart. The small one was Harvey Genung’s.
M John C. Littell is my brother-in-law. My father
we in debt some at the time he died ; a very little.
Te personal property was considerably more than suf-
fidat to pay the debts. I never made any request of the
administrator to bring or prosecute this suit. I never
suketo him on the subject. I never had anything to say
abotit one way or .the other and hardly know what position
Istand in in that respect. He never consulted me about
it My father was eighty-eight years and nearly six months
jddat the time he died. The last month of his life he was
(corfined to his bed the most of the time. He was
[gdk about a month from the time he was first taken, I
fpfc Previous to that he didn’t do his business as he had
fei in the habit of doing it. That is, he did'nt attend to
dnimself. It was on account ofhis age, I suppose. I

drit know of any other cause. He was a man who qq

dvayshad a desire to do his business up to a year, perhaps,
befrehis death. And he did do some business, although you
aud see a decided change in him. That change was
wet you might call a neglect to do business. He

[vated to get some one else to do business forhim.

Hsbodily health up to the time he was taken sick, I should
ousider very good for a man of that age. He was a man
wWoalways went out in the open air when he was not on
jlebed. I do not think his body and mind were as strong
belast year of his life as it had been in previous years. I
t>kI could see a decided change in them. He had differ-

’
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ent ones to attend to liis business. Some times I did
Whenever he asked me to do anything I did it, of course.
I did a very little part of his business. Mr. Keep conea
considerable of his business. Mr. Edward Keyes did
a considerable of his business. He lived with my father,
and I guess, kept his books a considerable time previous
to his death. Mr. Keep lived near by. You might saj he
was at my fathers house all the time ; nearly all the time
when he was at home. When he was in the neighborhood

2Q he was there the most of the time. My father had very

20
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little business away from home ; the principal part of his
business was in the cider business, keeping the cider books
and work on the farm. I know Jeliiel K. Hoyt by sight.
I believe his reputation as to pecuniary responsibility is
bad.

Witness being cross-examined by counsel of complainant,
further saith :

I can’t tell when my father was married to his second
wife; they had been married for twenty-five or thirty
years prior to his death.

@ Up to the month of August, eighteen hundred and
seventy-two, did your father not go about his work and
business every day as he had been accustomed to do for
many years ?

A. No, sir. He called on me about the first of July.
I think a little previous to that, too; the latter part of
June to the first of July’. He wished me to go into the
meadow with the hands. He said he was not able to g
That was when we first commenced haying; I think the
latter part of dJune. This was something new entirely.
He never asked me before to go into the meadow with
his hands ; I did so; I went into the meadow ; he saidle
was not able to go into the meadow and wanted me to g,
which I did. He did not go into the meadow' at alb
I don’t know' as I can recollect, what he complained of; [
think, about the house—the meadow’s that were right inthe
immediate neighbourhood of the house—he was with the
hands a small part of the time. He w'ent out and was with

40 the hands a few' moments ; probably half an hour.
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Q Even as late as August, if any one called to sec him
at his house; he would talk with them intelligently about
the business they had with him ; would he not ?

A Of course. He was not confined to his bed all the
time, and when ho was confined to his bed he was intelli-
gent.

@ On the first of October, eighteen hundred and seventy-
two, when Mr. Burnham threatened you with some green-
backs and talked about a mortgage—perhaps showed one
-would you have been willing to have given him a deed of
conveyance of the property in question in this cause upon
the understanding that instead of making the cash pay-
ment to you lie should make it to your father’s administra-
tor, and instead of making the bond and mortgage to you
to secure the residue of the consideration money, he should
meke it to your father’s administrator ?

(Objected to as irrelevant and incompetent by David L.
Miller's counsel, on the ground that what the witness was
willing to do, or would be willing to do upon a hypotheti-
cal case has nothing to do with this cause.)

(Objected to also by the counsel of the defendants
Reddish, Ohlen and Hoyt, upon the same grounds, that is,
irrelevant and hypothetical.)

A I do not know what I should have done in such a
case. That is altogether foreign.
9 @ Were you then ready or willing to deliver to Mr.
Burnham for Messrs. Ohlen and Reddish a conveyance of
the land in question, without any part of the purchase
money being paid or secured to you ?

(Objected to by counsel of defendant David L. Miller,
upon same grounds as former question.) Objected to by
counsel of defendants Ohlen, Reddish and Hoyt upon the
sane grounds as former question.)

A-1 was not.
v- Have you been at any time since ?

*0

P*



jo

20

30

40

76

(Objected to by Mr. Burnham as immaterial axd ir-
relevant.)

A. No, sir.

@ State about how much was owing on the judgment of
John C. Littell against you on the first of October, eighteen
hundred and seventy-two ?

A. Something like three thousand dollars, I think—a
little short of that. That judgment has not been pad,
About the same amount is owing on it. It has not been
reduced. The judgment in favor of John H. De Hart hes
been wholly paid off. I do not think it has been canceled,
Mr. Voorhees’ judgment was wholly paid off at the time ny
father died. It was paid ten years ago. The judgmentin
favor of Appollos, David and George Wetmore was wholly
paid in my father’s life-time. It was paid so long agoI
not remember when I paid it. Harvey C. Genung’s judg-
ment has been wholly paid off. There had been nothing
paid on the DeHart judgment on the first day of October
of last year. 1 paid that to the present sheriff, I think

Witness being cross-examined by counsel for the defend-
ants Reddish, Ohlen and Hoyt, says : I believe the judg-
ments I have referred to are not yet cancelled of record,
That seemed a very difficult thing to get done.

@ Are you so acquainted with the affairs of the ad
ministration of John B. Miller, deceased, as to be quite
positive that his personal property at the time of his deth
was much more than sufficient to pay his debts ?

A. I am.

Q 1 wish to call your attention to the clause in the oo
tract between your father and Mr. Hoyt referring to tte
opening of a side street, which in that contract your
father agreed should be opened- by the first of September,
eighteen hundred and seventy-two. Has that street eer
been opened, or any attempt or beginning made in gpen
ing it?

(Objected to by counsel of complainant as an erroneous

construction of the contract.)
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A>T think not. It is a matter of considerable expense to
open it.

Q Does not the value of the land agreed to be purchased
depend to a considerable extent upon the fulfillment of
that part of the contract?

A 1 should think it did.

Witness being again examined by his counsel, says :

Q@ How much of the time of the last summer of his life
did jour father abstain from attention to his business or
any part of it ? ’

A 1 think the most of the time. Of course, he had an
eetoit, but I know when he called on me he had a-desire
toget rid of it.

DAVID L. MILLER.

Sworn and subscribed before me,

October 11th, 1873.
Geo. W. Forsyth,
Master in Chancery of New Jersey.

1 Hemry C Pitney, a witness produced on the part of the de-
I fendart, being duly sworn, on his oath saith :

Shortly before the first day of October, eighteen hundred
adseventy-two, Mr. David L. Miller consulted me respect-
irgthe claim for performance of the contract in question
mak upon him by notice to fulfill the contract entered

Ih ’a” er’ I arranged with him to come to my office
the first day of October, with his wife, and in the mean
lane notified Mr. Burnham, in whose hand-writing the
otice served upon Mr. Miller was, that if he had any
aemand t° make on Mr. Miller he would find him at my

«ce atan hour named, on the first day of October. Mr.

consented that whatever business was transacted
L Udbe fone afc 'y office on that day. I am not sure,
Med Ye> » e not say something about going to
tak St Gar® on morning of the first of October to
Li ackn®wledgments or something of that kind. At any
| , on the first day of October, about two o’clock,

aad] A an<® "“is w”e appeared in my office,

10

30

m adeed already prepared, which Mr. Miller and 0
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his wife executed which I hold in my hand and now offer
as an exhibit.

Which deed I have marked Exhibit No. 1, on the partof
the defendant David L. Miller.

Mr. Burnham appeared there and tendered some money
and bonds and mortgages, which neither I nor Mr. Miller
examined, but assumed to be correct, and on behalf of M.
Miller, I then and there tendered ourselves ready and willing
to deliver the deed upon payment of the money and delivery
of the mortgages, provided Mr. Burnham would satisfy me
that there was a valid and existing agreement which would
have compelled John B. Miller to have conveyed, were le
alive ; I referred of courso in this proviso to the circum
stance that the time for the performance of the contract
mentioned in it had passed, and no evidence appeared o
any valid extension of the time for the performance; Mr
Burnham, as near as I can now recollect, stated that thae
had, he thought, been some agreement for extension, bitl
did not produce any evidence of it on that day or aj

m any other time; Mr. Burnham declined to accept [ei
deed tendered unless the widow Miller executed a re
lease of her dower, and on that ground the business
failed that day. With regard to the judgments stand1
ing unsatisfied against Mr. Miller, no point was nadei
by Mr. Burnham about them ; they were mentioned butthe
fact that Mr. Miller had abundance of other property from
which to satisfy them, and that the amount of cash tendered
was sufficient to cover them or so much of them as vae
unpaid, was mentioned as providing a means of awiding

n all difficulty, on the score of the judgments; it was dig

U tinctly understood that the judgments formed no dwstade
to the passing of the title ; we consented on our sided' 8
they might be satisfied out of the purchase money an“ 1|
Burnham was satisfied with that; and the whole groun °j
the sale going off was the absence of the widow s re e
of dower, that was so far as Mr. Burnham'’s clients were coni
earned; we on our side claimed proof of the existence
the contract as before stated; I have here the notice saveq
Mr. Miller by Mr. Hoyt, the body in Mr. Burnham’s barcH
writing, the signature in Mr. Hoyt’s hand-writing—I B¥]
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pioduee itj I am acquainted with Hoyt and somewhat
mth his pecuniary responsibility ; he has, as I understand
ro property in his own name and our office has a judgment
against him, which we have been unable to collect.

Witness offered in evidence the notice from dJehiel K
Hoyt to David L. Miller, referred to in his testimony above
ad] have marked the same Exhibit No, 2 on part of de-
fendant David A. Miller.

HENRY C. PITNEY,

bwoni and subscrlbed before me October 11th, 1873.

Geo.W. Forsyth,
Mecister in Chancery of New <Jersey. |

M*Fr*enck” G. Burnham being called by the defend-
am a\i L. Miller for cross-examination, says on cross-
examination by Mr. Pitney :

I«.a T Ne'\°r?SSef amiued b-* Mr- Vanatta in my absence
nthe twenty-fourth of September, yon gave some evidence
about a remark made by you to Mr. Vanatta, that you did
mtthink there was any necessity for immediate haste in
«pleting the contract. Please state the circumstances
which that remark was made, the time when thatre-

s

1 \ e' *?77? What authorit? if any, you had from
Iyourcllents for maklng it ?

rIr ftermy integview w h and Mr. and avi

ra’[ y%ur office on e afternoon of Eﬁqe M tdayo
L ; } called at Mr. Yanatta’s request at his
Lu”’ mciT 1a more lengfdl) conversation about the

er °f ne fu]fillment of the contract than had taken place
Herin the afternoon when he first called on me, the first

<uite k™%*jed. It was at this second

n rWl1lat in answer to a question from him, I spoke
EL suppose a casual manner of there being no neces-

y °rimmediate haste in the fulfillment of the contract;

La. made without any consultation with or direct
bt7m v -fr°m mj ClientS Hojt> Red(lish and Ohlen,
tapf.S\° 6 fl*°* what I supposed to be their in-

Ihtp *~ SayiDg w4iad I did>however, I did not contem-

20
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an¥ extended delay, but rather one which would en- 40
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able Mrs. John B. Miller time sufficient to arange for te
exécution and delivery of her release of dower. | wil
state here that since my attention has been called partic-
ularly to this incident, | am confident that this interview
occurred as | have stated, on the aftemoon after my inter-
view with Mr. Pitney.
FRED K G. BURNHAM.
Swomn to September 24th, 1873, and subscribed Qctober
15th, 1873, before me.
Geo. W. Forsyth,
Master in Chancery of New <Jersey.

| certify that in the taking of the examination in ths
cause, | have taken down the same by entering both qes-
tion and answer in such cases as In my opinion it ves
necessary from the subject matter to obtain a comect
derstanding of the evidence.
Geo. W. Forsyth,

M aster in Chancery.



Exhibits on Part of Com plainants.

EXHIBIT A.

Cancelled Cancelled Cancelled
lot. Rev. Int. Rev. Int. Rev.
Stamp. Stamp. Stamp.

This agreement made this tenth day of June, A. D.,
eighteen hundred and seventy-two, between John B. Miller
°Jt TownshiP Chatham, in the County of Morris,
and State of New dJersey, of the first part, and Jehiel K.
,of same place of the second part, Witnesseth,

at the said Miller for and in consideration of the sum of
, 72 ~njue thousand three hundred and ninety-two dollars

9 epaid as hereinafter mentioned, doth agree with the said

°ytthathe will well and sufficiently convey to the said Hoyt,

10
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'his heirs and assigns, or to such person or persons

3Q

40

as the said Hoyt may designate on or before the first day
of September next ensuing, by a full covenant warranty
deed free and clear from all incumbrances, all that tract ar
lot ofland and premises situate lying and being in the Town-
ship of Chatham, in the County of Morris and State of New
Jersey, butted and bounded as follows, to-wit: Beginning ata
stone monument marked “ W. B. 1855” at the south-west-
erly corner of the old Jonathan Harris lot, and also a oo*
ner to land owned by William Bryce at the date hereof;
running tlience (1) along said Bryce’s land north forty-nine
degrees and thirty minutes, east fifteen chains and six links
to another stone monument marked “ W. B. 1855” another
corner of said Bryce’s land ; thence (2) south forty-one de-
grees and fifteen minutes, east seven chains to a corner o
the Daniel Genungand Abraham Cory lot ; thence (3) along
the same north sixty-three degrees and thirty minutes,
east twelve chains and sixty-four links to another corner o
said Genung and Cory lot, also corner to a lot now owned
k] Mary Miller, thence (4) along the line between the sad
last mentioned two lots north fifteen degrees and thirty
minutes, west seven chains and forty-four links to another
corner of said Genung and Cory and Mary Miller lots;
thence (5) along line of said Genuug and Cory lot and
partly along the Calvin Genung lot north eighty-five de-
grees and thirty minutes, west six chains and thirty-mne
links to a stone for a corner; thence (G) north seventy-three
degrees and fifteen minutes west two chains and forty-one

links to acorner in the pond; thence (7] south forty-five
degrees and thirty minutes, west three chains and ninety
links; thence (8) north thirty-eight degrees and fifteen mn
utes, west thirteeu chains and sixteen links; thence 9

south fifty-three degrees and thirty minutes, west nineteen
chains and eighty-three links to a stone for a corner; theue
(10) south forty-one degrees and ten minutes, east ninety-j
eight and one halflinks to a stone, corner of lands of Mar-
garet A. Keep;thence (11) south fifty-one degrees and fort}-1
five minutes west one chain and eighty-six links to anot er
corner of said Margaret A. Keep’s land, thence (12) souj
forty-one degrees and ten minutt s east, sixteen chains an
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fifty-three links to the place of beginning; containing forty-
nre acres and twenty-four hundreths.of an acre of land.
The above description is taken from a map recently made
byJohn W. Hancock for the said John B. Miller.

And the said Miller agrees that he will open a new road
sixty-feet in width on or before the second day of Septem-
ber next from the Upper Madison Boad to the new road
lately laid out through the above described premises and
marked on the map thereof recently made by John W.
Hancock as aforesaid.

And the said Hoyt, for himself, his executors and ad-
ministrators doth covenant, promise and agree to and with
the said Miller, his executors and administrators, that he
thesaid Hoyt, will pay or cause to be paid to the said Mill-
erhis heirs or assigns, the consideration of said purchase
iil manner as follows :—the sum of one hundred dollars on
treexecution of this agreement; and on the day of the ex-
ecution and delivery of said conveyance, the further sum
o four thousand nine hundred dollars and that upon the
last above named day he or such person or persons to whom
sidconveyance shall be delivered, shall execute and de-
liver to the said Miller his or their bond and mortgage upon
sid premises to secure the sum of thirty-four thousand
three hundred and ninety-two dollars, being the residue of
ttepurchase money aforesaid, which said sum secured by
sidbond and mortgage shall be payable at the termination
d seven years from the date thereof; and that the interest
thereon shall bo. payable annually, and shall begin to run
aly six months after the date of the delivery of said con-
veyance. )

Itis also agreed that said bond shall contain the usual
sixty day interest clause.

It is further agreed between the parties hereto that the
sidmortgage shall contain an agreement whereby the said
Miller, his executors, administrators or assigns shall release
°the said Hoyt, his heirs, executors, administrators or
~signs, any portion of said premises on the payment to

mthe said Miller of such sum as shall be equivalent to
kerate of eight hundred dollars per acre for such part to

ereleased ; and such sum so paid shall thereupon be en- 4
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dorsed upon the said bond as a payment on account thereof.

In Witness Whereof, the parties to this agree-
ment have hereunto set their respective
hands and seals the day and year herein first
above written.

JOHN B. MILLER

10
JEHIEL K. HOYT

Executed and delivered in the presence of
John W. Hancock.
Received this tenth day of June, 1873, from J. K. Hoyt,
one hundred dollars, being the first payment named within

the foregoing agreement.
20 JOHN B. MILLER.

State of New Jersey.— Mor ris County, ss :

; Cancelled :
; Int. Rev. ;

’

Be it remembered, That on the tenth day of June, A
one thousand eight hundred and seventy-two, before ne
30 John W. Hancock, a Commissioner of Deeds in and for
said county, personally appeared John B. Miller and Jehie
K. Hoyt, who/l am satisfied, are the grantors named mthe
within instrument of writing, to whom I first made known
the contents thereof, whereupon they each acknowledge
that they signed, sealed and delivered the same foi the uss
and purposes therein expressed, as their voluntary act an
deed.
JOHN W. HANCOCK,

Commissioner.

40
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EXHIBIT B.

Law Off ice of F. G. Burnham.

Morristown, New Jersey,)
August 20th, 1872. f
M: John B. Miller:

Dear Sir .—1I have rec’d jour note of to-day. I see no
objection on the part of Mr. Hoyt to a postponement of the
delivery of your deed to October first, and I hereby con-
sat to it.

You will thus save the stamps, which will be quite a
arge amount.

The deed can be prepared in the early part of Septem-
ber and executed, but not fully delivered till Oct. 1st.

Very truly yours,
F. G. BURNHAM.

EXHIBIT C 20

Madison, N. J., |
20 Aug., 1872. j

—u see no objection, it will be a con-
venience to me, if the completion of the conveyance of
Thelands agifiid to b8 6ld to M¥. Hoyt or his nominee be
pps poned until the first of Octoberl next gﬁggiﬁg.
Yours faithfully,
JOHN B. MILLER. 30

EXHIBIT D.

Madison, Sept. 23rd, 1872.
iSOra’ 10

M. Dgwwid fz. Miller:

becomes medJ duty to make the following state-
net to you °

°{ the 10th day of June last, the late John B. Miller, 40
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your father, and I, executed a contract for the sale by
him to me or to such person or persons as I should
designate, of certain lands lying near Madison and con-
sisting of forty-nine and twenty-four one hundredths
acres for the price of $39,392 (thirty-nine thousand three
hundred and ninety-two) to be paid as follows : One hun-
dred dollars on the execution of the agreement, and on the
day of the execution and delivery of the conveyance, the
sum of four thousand niue hundred dollars ; the balance to
be paid by mortgage to be executed by the grantee or
grantees in said lands. On the execution of the agreement I
paid John B. Miller one hundred dollars, and on the Ist j
September stood ready to fulfill the agreement, but at his I
written request, postponed the day for the payment of the j
sum of $4,900 and the delivery of the deed and mort-
gage and, fulfillment of the contract to October 1st, 1872 j
Your father in the meantime has died. I stand ready and I
am desirous of completely fulfilling the contract which ves
recorded in the office of the clerk of this County on Septem-
ber 5th, 1873. As your father died intestate and you are
his sole heir-at-law, I look to you for the fulfillment of the
contract on his part. On the first day of October nextI
shall request from you and I now request you to deliver o j
that day a deed of said premises in conformity with sad j
contract.

I designate as the persons to whom said conveyance
shall be made and delivered, Henry E. Reddish and Henry I
G. Ohlen, both of Madison, and on that day the second 1
payment of forty-nine hundred dollars will be ready for I
you.

The bond and mortgage for the balance of the purchase
money as contemplated in the agreement will be ready for I
delivery on that day.

Very respectfully,
(Signed,) Jehiel K. Hoyt.
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EXHIBIT F.

Madison, New Jer sey,)
Dec. 13 1872. f

Theodore Little, Esq.,
Administrator of John B. Miller, Deceased.

Sir. My late husband John B. Miller, deceased on or
about the 10th of June. 1872, made an agreement with
Jehiel K. Hoyt, by which he agreed to convey to Hoyt, or
bis appointee, free of incumbrances, a tract of land at or
rear Madison, containing forty-nine 24-100 acres for the
price of thirty-nine thousand three hundred and ninety-two
dollars. I expected to join with my husband in the con-
veyance of that land so as to release to the purchaser my
light of dower therein, but before any* conveyance was ex-
ecuted, my husband died.

I am still ready and willing to do what and all I can to
perform that agreement, and I am ready to deliver to any
person, or persons who may become the purchaser of said
land under and pursuant to said agreement, a release duly
executed of my dower and right of dower in and to said
land, provided the purchase money be paid so far as paid
and secured, (so far as time is given on any part of it for
payment,) to you as Administrator of John B. Miller, de-
ceased. I being willing to take for my interest in said land
arfor my share of the said purchase money such share or
portion thereof, as the courts in New Jersey shall adjudge
htbe my right. And in consideration of the premises, I
(lohereby offer to and agree with you that if you will, by
judicial proceedings, or otherwise, cause, or procure the said
agreement to be specifically performed and the purchase
Morey therein named to be paid and secured to be paid to
you as administrator as aforesaid, that I will whenever the
sad purchase money is so to be paid and secured, at your
mquest, deliver to the purchaser or purchasers receiving
tie conveyance, a full release of my dower and right of

oner in said land, I, in that case,- being wdlling to receive
om you as administrator as aforesaid, such portion of
Siid purchase money as shall be adjudged to belong to me.

am willing and do not consent that s aid purchase
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money shall be received by or for David L. Miller, as heir
of John B. Miller, deceased or otherwise.
Respectfully yours &ec.,
MARY MILLER.

Witness present— Chas.T. B. Keep.

EXHIBIT G

Agreement to Sell.

Madison, April 25,1872.

For and in consideration the sum of one dollar, to mein
hand paid by J. K. Hoyt, the receipt of which is hereby
acknowledged, I agree to sell to him, or to such a company
of individuals as may, be named by him, on he or thar
paying to me the further sum of one hundred dollars, and
agreeing to buy all the land held by me in fee simple lying
between the Village of Madison, and the East Madisol
Road (except the lot or lots of land lying on the Columbia
road and immediately contiguous thereto which are re-
served and not bound by this agreement) the said land
measuring forty-five acres or thereabouts more or less, no-
tice to me being given of the intention to close such sle
on or before the first day of June next ensuing, the general
terms of such sale are to be eight hundred dollars per ace
for the land, of which five thousand dollars is to be paidin
cash, the balance to be secured on the property in the form
of a bond and mortgage, and I agree on the proper stipu-
lations being fulfilled, to give a good and valid warrantee
deed for the property so disposed of, the said bond ad
mortgage shall be for five years, and interest thereon shell
commence at six months from the date of its execution. I
also agree to open a road between the house now occupied
by David Miller and my barn, extending to the land now
sold, not less than three rods wide.

JOHN B. MILLER.

Witness--E dgar D. Keyes.



EXHIBIT H.

Agreement made this 28th day of May, 1872, between
Henry E. Reddish, Henry C. Ohleu, Jehiel K Hoyt and
Charles T. B. Keep, all of the Village of Madison, in the
Township of Chatham, in the County of Morris and State
| of New Jersey.

Whereas, these parties are desirous of having opened
and worked a new road in the village of Madison, which
j hsbeen this day laid by the surveyors of the highways of
| the County of Morris, as appears by their return thereof,
I % order to open said road it is necessary to purchase
the lot now owned by Henry Bardon and remove there-
from his residence, and also to purchase certain lands now
omed by John B. Miller, containing forty-nine twenty-
forths one-hundredths acres; and whereas it is desir-
ddeto remove said Bardon House to some other lot and
torepair and sell it; and also to prepare and sell lands
adto do all acts necessary to either of the above objects,
Now, therefore, it is agreed by and between the persons
above named, as follows :

j First. They hereby assume two certain agreements and all
ttecovenants and responsibilities therein contained, made
mthe 26th April, 1872, the said Hoyt, Reddish & Ohlen of
tte second part, one of which agreements was to Mrs. J.
Rittin of the first part aud the other with Henry Bardon
of the first part, and they hereby promise to perform
sid agreements as far as they were to be performed by
«d parties of the second part, and to accept their re-
sponsibilities.

Second. They hereby assume that certain agreement of
saeofsaid land made by said Hoyt with said John B. Miller,
ated April 25th, 1872 ; it being understood that upon a
snivey of said lands by John W. Hancock, said Hoyt shall
ener upon a further and more particular agreement with
Ji Miller for the purchase of Said forty-nine twenty-four
one-hundredths acres of land for the price of $39,392, and

at said agreement shall issue to the benefit of the parties

i

on

ae (>and its covenants and liabilities shall be performed (A
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by said parties as far as they are to. be performed by Saul
Hoyt.

Third. When the title to the lands named in said three
contracts is acquired thereunder, said title shall be vested
in said Reddish and Ohlen as joint tenants and not as
tenants in common, and they shall hold the same for the
purposes herein named and for none other, and they shall
make, execute and deliver good and sufficient deeds there-
for, or for any part thereof, when and only when directed
to do so as is hereinafter set forth, without any'delay or
excuse, and,without making or exacting any charge for their
services in holding said premises or in executing said con-
veyances. ;

Fourth. The title to said land shall be acquired and
vested in said Reddish and Ohlen as above stated, foi'the
purpose of holding, improving and selling or leasing the same
under and in compliance with the directions herein con-
tained. The parties hereto shall pay for said property and
for all the charges and expenses contemplated by this
agreement in manner following: Eighth-twentieths by said
Ohlen, four-twentieths by said Reddish, four-tw’entietbs by
said Hoyt, and four-twentieths by said Keep, and in like
proportions shall the said parties be interested in the avails
of said lands. The said parties shall meet, if not before, on
the 20th August, at the residence of said Ohlen, near the
village of Madison, at the hour of eight in the evening,
and organize by the appointment of a chairman, secretary
and treasurer, who shall serve until displaced and without
salary, commissions or charges. It is understood also that
no salary fee, or commission be charged by or allowed to I
either of the trustees herein named.

Fifth. The secretary shall keep a book in which shallbe
entered the names of the parties interested herein and the
extent of their interest and their usual post-office, ad-
dress, and all questions at any meeting shall be de-
cided by a majority of the ballots cast, eleven ballots being j
necessary in all cases to constitute a majority, each
twentieth part or share herein being entitled to cast one
ballot, and in case of the absence of any person havingw I
share or more of interest herein at any meeting, such
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son may appoint by instrument duly executedany other
owner of at least one share to vote in his stead. Said shares
may be assigned and upon due notice to said secretary of
such assignment and of the name and post-office address of
such assignee, he shall enter a memorandum of such trans-
fer. and if the name and address of the assignee in said
book, and only such shares that are entered in said
I book shall be entitled to be voted upon \ any assignment
however of any share or of any part of the interest of any
person in said shares” shall be subject to the terms and con-
ditions of this agreement, and subject to any unpaid dues
arassessments upon such share or interest. The secretary
shall, after any measure requiring the expenditure of money
inthe manner above stated, serve a written notice upon the
person who shall appear in said book to be the owner of
ae share or more by mailing the same to such person; at
the post-office in the village of Madison, directed to him .at
[ hspost-office address, with the postage thereon prepaid>
| stating the proportionate amount due cn the share rr
shares of such person, and the date and place at which the
sane is payable, which shall not be less than ten days from
the time of mailing such notice ; and if after the elapse of
such time said payments shall not be made, then it maybe
lawful for said secretary to notify said person and all others
interested herein by mailing notices thereof as aforesaid ;
that said payment has not been made and that said share
;irinterest will be sold to the highest bidder therefor, at
sae time and place in the village of Madison, to be defi-
nitely stated in said notice, but said time of sale shall not
e earlier than thirty days after the mailing of said last
ramed notices. Upon such sale the party bidding and
paying ths -highest prico' therefor shall be the owner of
such share or shares, and from the amount so paid shall be
rstdeducted all moneys at that time due thereon, together
withany arrearage of interest thereon, and the balance, if
he paid over to the former owner of share or

nterest.
hl secretary shall keep a book of minutes, in which
a e entered all the proceedings had at any and every
“ee ax* all the proceedings had on any sale of any

10
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Sixth, if it be decided at any meeting that any loan or
loans be procured on the real estate held by said Ohlen and
Reddish astrustees as aforesaid, they shall thereupon execute
their bond and mortgage on said property to secure such
loan but to no extent shall they be asked to secure by such
loan, more than one-half of the value of the land embraced in
such mortgage, and ali the parties hereto shall execute such
bond or be personally liable for the amount secured
thereby.

Seventh. Said Ohlen and Reddish shall not in any man-
ner encumber said property, or permit the same to be en
cumbered ; nor shall they or either of them convey the
same nor any part thereof, except in obedience to a resolu-
tion passed by a vote of a majority of said ballots cast a
some meeting called as aforesaid.

The title to so much of said premises as remains unsold
shall at any time be conveyed to some other trustee ar
trustees who shall hold the same under the same trusts and
conditions as are herein stated, provided a resolution to
that effect be first passed by a majority of the ballots at a
meeting regularly called (it being intended that said ma-
jority shall in all cases amount to at least eleven ballots.)

Eighth. Upon the lapse of seven years, from the fiust
day of September next, all the property remaining unsold
shall be sold at public sale to the highest bidder, and al
the interests and liabilities created by or arising under this
agreement shall then be terminated ; but no final adjust-
ment shall be made till all liabilities and responsibilities m
the part of either of the parties hereunto arising ar
assumed under or by virtue of this agreement, shall be
paid off and discharged.

Ninth. All the books of accounts and of minutes ad
proceedings shall be at all times open to the inspection of
any of the parties interested herein. It is understood that the
heirs, executors, administrators and assignees of the
parties hereto are bound by this agreement.
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In witness whereof the said parties hereto

have hereunto set their respective hands and
seals, the day and year first aforesaid.

(Signed) HENRY E. REDDISH.  ggaL
HENRY C. OHLEN. SEAL.
D
JEHIEL K. HOYT. SEAL.
CHAS. T. B. KEEP. SEAL.
Executed in the presence of
S. V. Onlen,
Witness for Henry E. Reddish, Henry C. Ohlen, Jehie
K Hoyt and Chas. T. B. Keep.
Although dated 28th of May, 1872, not executed until
Ath August, 1872. 20

30
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Exhibits on Part of Defendants.

EXHIBIT Ko. 1.

This Indenture made the first day of October, in the
year of our Lord one thousand eight hundred and seventy*
two, between David L. Miller and Sophia his wife, of the
Township of Chatham, in the County of Morris and State
of New Jersey, parties of the first part, and Henry E. lledi
disb and Henry C. Ohlen, of the Township of Chatham, in
the County of Morris and State of New dJersey, parties of
the second part:

Witnesseth, that the said party of the first part, for axd
in consideration of thirty-niue thousand three hun
dred and ninety-two dollars, lawful money of the Unite
States of America, to them in hand well and truly paid b)
the said party of the second part, at or before the”sealinQ
and delivery of these presents the receipt whereof is here
by acknowledged, and the said party of the first part there-
with fully satisfied, contented and paid, have given, giante,
bargained, sold, aliened, released, enfeoffed, conveyed an
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confirmed, and by these presents do give, grant, baigain
sl, alien, lelease, enfeoff, convey and confirm to the said
party of the second part, and to their heirs and assigns
forevei, all that tract or lot of land and premises situate,
lyingand being in the Township of Chatham, in the Coun-
tyof Moms and State of New Jersey : Butted and bound-
edas follows, to-wit: Beginning at a stone monument
marked * W. B. 1855” at the southwesterly corner of the
oddJonathan Harris lot, and also a corner to land owned by
William Bryce at the date hereof, running thence (1) along
said Bryce s land North forty-nine degrees and thirty min-
utes east fifteen chains and six links to another stone mon-
ument ‘ marked W. B, 1855,” another corner of said Bryce’s
land; thence (2) south forty-one degrees and fifteen min-
ues east seven chains to a corner of the Daniel Genung.
ad Abraham Cory lot, thence (3) along the same North
sixty-three degrees and thirty minutes east twelve chains
and sixty-four links to another corner of said Genung and
Cory lot; also corner to a lot now owned by °Mary
Mller, thence (4) along the line between the said last
mentioned two lots north fifteen degrees and thirty min. M
ues west seven chains and forty-four links to another
cpriier of said Genung and Cory and Mary Miller lots ;
thence (5) along line of said Genung and Cory lot and
partly along the Calvin Genung lot north eighty-five de-
grees and thirty minutes, west six chains and thirty-nine
hnks fo a stone for a corner; thence (6) north seventy-three
degrees and fifteen minutes west two chains and forty-one
links to a corner in the pond; thence (7) south forty-five
egrees and thirty minutes, west three chains and ninety

8> whence (8) north thirty-eight degrees and fifteen miu-
n’s, west thirteen chains and sixteen links; thence (9)
south fifty-three degrees and thirty minutes, west nineteen
» ax e*&kty-three links to a stone for a corner; thence

) south forty-one degrees and ten minutes, east ninety-
eght and one halflinks to a stone, corner of lands of Mar-
frret A. Keep; thence (11) south fifty-one degrees and forty-
je minutes west one chain and eighty-six links to another

forf161" Margaret A. Keep’s land, thence (12) south
} one degrees and ten minutes e”st, sixteen chains and iq
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fifty-three links to the place of beginning ; containing fortf-
nine acres and twenty-four hundreths of an acre of land
The above description is taken from a map recently made
by John W. Hancock for John B. Miller.

Being the same premises of which John B. Miller, late
of said Township of Chatham, lately died seized. The
said David L. Miller being the sole heir-at-law of said
John B. Miller;

This conveyance is made subject to the right of
dower if any, of the widow of said John B. Miller in said
premises.

And also subject to all assessments for benefits or other-
wise heretofore made and levied on said premises by any
surveyors of the highways for the opening of any highway
or highways through the same, all which assessments said
parties of the Second part hereby assume and agree to pay
over and above the consideration money above expressed.
Together With all and singular the houses, buildings, trees,
ways, waters, profits, privileges, and advantages, with the
appurtenances to the same belonging or in anywise apper-
taining. Also, all the estate, right, title, interest, property,
claim, and demand whatsoever, of the said party of the
first part, of, in and to thé same, and of, in and to every
part and parcel thereof : To Have and to Hold, all ad
singular the above described land and premises, with the
appurtenances, unto Said party of the second part, ther
heirs and assigns, to the Only proper use, benefit and be-
hoof of the said party of the second part, their heirs and
assigns forever ; and the said David L. Miller does for him
self, his heirs, executors and administrators, covenant ad
grant to and with the said party of the second part, hs
heirs and assigns, that he the said David L. Miller is the
true, lawful and right owner of all and singular the above
described land and premises, and Of every part and parcel
thereof, with the appurtenances thereunto belonging; an
that the said land and premises, or any part thereof, a
the time of the Sealing and delivery of these presents, ae
not encumbered by any mortgage, judgment or limitation
or by any encumbrance whatsoever, by which the tite O
theé said party of the second part, hereby made orinten é
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tobe made, for the above described land and premises can
armay be changed, charged, altered or defeated in’ any
way whatsoever; except as hereinbefore mentioned. And
dlsg that the said party of the first part now hath good
right, full power arid lawful authority to grant, bargain, sell
adconvey the said land and premises in manner aforesaid-
andalso that he the said David L. Miller will warrant,secure’
adforever defend the .said land and premises unto the said
Henry E. Reddish and Henry C. Ohlen, heirs and assigns, 10
forever, against the lawful claims and demands of all and
every person or persons, freely and clearly freed and dis-

charged of and from all .manner of encumbrances whatso-
L.

In witness whereof, the said party of the first

part have hereunto set their hands and seals
the day and year first above written.

DAVID L. MILLER. ; seal . 20

SOPHIA M. MILLER. se al .

Signed, Sealed and Delivered in the presence of
H. C Pit ney.

Stat e or New Jersey.— County op Morr is, SS :

& it Remembered, That on this first day of October, in 30
year of our Lord one thousand eight hundred and
saventy-two, before me, Henry C. Pitney, Master in Chan-
Ty 00 J > personally appeared:David L. Miller and
_ptaa his wife, who I am satisfied, are the grantors in the
in deed of conveyance named, and I having first made
own to him the contents thereof, they did acknowledge
f ey signed, sealed and delivered the same as their
untary act and deed, for jthe uses and purposes therein
536’ said Sophia Miller being by me pri-
11 / ®&amined, separate and apart from her husband,
r er acknowledge that she signed, sealed, and de- 40
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livered the same as her voluntary act and deed, freely, with-
out any fear, threats or compulsion of her said husband.
Hv C. PITNEY,
M. 0. C

EXHIBIT No. 2.

Madison, Sept. 28th, 1872
Mpr. David L. Miller :

Sir —It becomes my duty to make the following state-
ment to you :

On the tenth day of June last, the late John B. Miler,
your father and I executed a contract for the sale by
him to me, or to such person or persons as I should
designate, of certain lands lying near Madison and con-
taining forty-nine 24-100 acres for the price of thirty-nine
thousand three hundred and ninety-two dollars ($39,39),
to be paid as follows : One hundred dollars on the execu-
tion of the agreement, and on the day of the execution and
delivery of the conveyance the sum of four thousand nire
hundred dollars, the balance to be paid by a mortgage tobe
executed by the grantee or grantees on said lands. On the
execution of the agreement I paid John B. Miller one hun
dred dollars and on the first of September stood ready to
fulfill the agreement, but at his written request postponed
the day for the payment of the sum of $4,900, and the dej
livery of the deed and mortgage and fulfillment of the con-
tract, to October first, 1872, Your father in the meautime
has died. I stand ready and desirous of completely ful-
filling the contract, which was recorded in the office of the
Clerk of this County on September 5th, 1872. As your father
died intestate and you are his sole heir-at-law, I look to
you for the fulfillment of the contract on his part. Ontle
first day of October next I shall request from you, and 1
now request you to deliver on that day, a deed of sid
premises in conformity- with said contract. I designate as
the persons to whom said conveyance shall be made an

40 delivered, Henry E. Reddish and Henry C. Oblen, both o
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Madison, and on that day the second payment of forty-nine
hundred dollars will be ready for you. The bond and mnr-
gage for the balance of the purchase monev as contemplated
in the agreement will be ready for delivery on that day.
Very Respectfully,
JEHIEL K. HOYT
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In Chancery of New Jersey.

OCTOBER TERM, 1874.

THEODORE LITTLE, admr, <gc., ot

JOHN B. MILLER, decd;
vs.

DAVID L. MILLER, et ah.

On bill for specific performance, &. On final hearing.
Heading and proofs.

M. Jacob Vanatta for Complainant.
I M. H C. Pitney for David L. Miller.
M. F. G Burnham for Hoyt, Reddish & Ohlen.

The Chancellor:

Onthe tenth day of June, 1872, John B. Miller, now de-
1easd) being the owner in fee of a tract of land of forty-
hreacres and twenty-four hundredths of an acre, situated
{* the township of Chatham in the County of Morris, in this 20
I ag entered into an agreement with dJehiel K. Hoyt for
L6 Se of those premises to the latter for the price of

32, The agreement was in writing, and was signed by

K parties. 4
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By it Miller, for the consideration of that sum, agreed with
Hoyt that he would well and sufficiently convey the land to
Hoyt, his heirs and assigns, or to such person or persons as
Hoyt might designate, on or before the first day of Septem:
ber then next, by a full covenant warranty deed, free and
clear from all encumbrances, and that he would open a new
road sixty feet in width on or before the second day of the
last mentioned month, from the upper Madison road to anew
road then lately laid out through the property. On his part
Hoyt covenanted with Miller to pay or cause to he paid to
the latter, his heirs or assigns, the consideration money, as
follows: One hundred dollars on the execution of the agree-
ment, and on the day of the execution and delivery of the
deed of conveyance the further sum of $4,900 ; and that m
the last named day he, or the person or persons to whom the
deed of conveyance should be delivered, should execute and
deliver to Miller, his or their bond and mortgage upon the
premises to secure the sum of $84,392, the residue of the
purchase money, which sum secured by the bond and nut-
gage should be payable at the termination of seven years
from the date of the bond and mortgage, the interest to ke
payable annually and to begin to run six months after the
date of the delivery -of the deed of conveyance. It wasdsw
thereby agreed that the bond should contain the usual sixty
days interest clause, and that the mortgage should cotan
an agreement whereby Miller, his executors, administrators
or assigns, should release to Hoyt, his heirs, executors ar
assigns, any portion of the premises on the payment to
Miller of such sum as should be equivalent to the rate
$800 per acre for such part to be released, and that such sun
so paid should thereupon be indorsed on the bond as apay
ment on account thereof. On or about the 20th August,
1872, it was agreed between Miller and Hoyt that the tine
for the delivery of the deed should be extended to the INj
day of October then following. Before the last mention
day, Miller died. The deed had not yet been delivere *
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Miller died intestate, leaving a widow and one child, the de-
fendant, David L. Miller, his sole heir at law. John B. Mil-
leron the 25th April, 1872, had made an agreement in writ-
mgwith Hoyt, by which for consideration of one dollar he
agreed to sell the premises in question to Hoyt, or to such
company or individuals as. might be named by him, on his
artheir paying Miller the further sum of $100 and agreeing
tobuy the property; notice of intention to close the sale to
kegiven to him before the first of June then next. The
gareral terms of the sale were to be $800 per acre, of which
$000 were to be paid in cash and the residue to be secured
Iybond and mortgage on the property, payable in five years,
ineest to commence six months from the execution of the
bod and mortgage. Miller thereby agreed that on the ful-
fillmert of the proper stipulations he would give a good and
vaidwarranty deed for the property. He also agreed to
gmaroad between the house then occupied by David Mil-
lerand his, John B. Miller’s barn, extending to the land in
[question, and not less than three rods wide. This was the
preliminary agreement between Miller and Hoyt. On the
8bMay, 1872, Hoyt entered into an agreement with Henry
EReddish, Henry C. Ohlen and Charles T. B. Keep, by
which among other things he and they assumed the last
nertioned agreement between Miller and Hoyt, and it was
agred that it should enure to their benefit, and its covenants
andliabilities be performed by them as far as they were to
performed by Hoyt; and also that when the title to the
ax should be acquired thereunder such title should be
wegtedin Reddish and Ohlen as joint tenants and not as ten-
sin common, and that they should hold the same for the
iRrposess named in the agreement between them and Hoyt
L KeeP On or about the 23d day of September, 1872,
M AoAn Miller, Hoyt wrote to David L.

01 deClaring rea(diness to fulfill the contract of June
between Hoyt and John B. Miller, and notifying

M ¢ Miller, as sole heir at law of the latter, that he
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looked to him for the fulfillment of that contract on his pat,
and that on the first day of October then next he would re-
quest him, and he thereby then requested him, to deliver sn
the last mentioned day a deed for the premises according to
the contract. By the letter he designated Reddish and Chlen
as the persons to whom the conveyance should be nak
On the first day of October, 1872, Reddish and Ohlen nade
a tender to David L. Miller of the money which by the cor
tract of June 10, 1872, for the sale of the land was to ke
paid on the delivery of the deed, and they tendered also tre
bond and mortgage, which were to be delivered for the res-
due of the purchase money. David L. Miller then dfered
to convey the property to them on receipt of the money ad
the bond and mortgage, and tendered a warranty deed for
the property with the usual full covenants executed by him
self and wife, and duly acknowledged. They however re
fused to receive the deed and pay the money and deliver the
bond and mortgage, unless Miller would deliver to them &
the same time a duly executed release of the dower of tre
widow of John B. Miller, and would cause to be canceledd
record certain judgments of large amount in the aggregate
which were of record against him. So far as the Judes
were concerned he offered to indemnify them out of the
money which was to be paid by them, which was suffidert
for the purpose.

They refused, however, notwithstanding his offer, to acgt
the deed and pay the money and deliver the bond and nat-
gage, because of .the want of the release above mentioned
On the 1st of October, 1872, letters of administration of the
goods, chattels and credits of John B. Miller, deceased, vae
issued to the complainant by the Surrogate of Morris Caun
ty, and on the 20th of December following the complainant
filed his bill in this court against D. L. Miller and bis wifg
Hoyt, Reddish, Ohlen. and Keep, and the widow of John B
Miller, deceased, and the judgment creditors of D. L. Mia~
praying that the agreement of June 10, 1872, between hs
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mtestate and Hoyt may be specifically performed, and par-
ticularly that it may be decreed that D. L. Miller is seized of
legdl title to the land as trustee of and for Hoyt or his ap-
pointees, and is bound to and do convey the legal title to the
land with the appurtenances to Hoyt or his appointees, upon
hisor their paying and securing the purchase money to the
complainant as administrator, pursuant to the agreement and
thet the land may be conveyed free and clear of all incum-
brances real or apparent, made, caused or suffered by David
L Miler, and that it may be decreed that the wife of David 10
LMiller is not entitled to any dower or right of dower,
inchoate or otherwise, in the land, and that the land be con-
veyed by David L. Miller and held by the purchaser or pur-
dusrs forever thereafter free and clear of any dower or
nigt of dower, inchoate or otherwise, of the wife of D. L.
Mlea; and that Hoyt, Reddish, Ohlen and Keep may be
decreed and required to perform that agreement in all things
ereby by the purchaser or purchasers to be performed, and
particularly that they or some of them may be required to
pyand secure to the complainant as administrator the pur- 20
dex money mentioned in the agreement, according to the
tams of the agreement, on the complainant’s delivery or
procuring to be delivered to them a release of dower of the
Mow of John B. Miller in the land; and also that the rights
M e widow in and to the purchase money may be ascer-
r d , and the time and manner of paying to her what may
due to her in that respect may be ordered and decreed ;
pd that the judgments against David L. Miller and every
1 temmay be declared and decreed to be no liens on the

r J andthat tbe land be conveyed by D. L. Miller to the
frchaser or purchasers free and clear of the judgments and

I every of them, and that the purchase money be decreed
f be personal assets of the estate of John B. Miller, de-

80

f Sd and as sucb payable to and receivable by the corn-

pant as administrator.

I the filing of the bill the widow died, and adminis-
2
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tration of her estate was on the 29th January, 1873, granted
to Keep and his wife, the latter being her daughter by a for-
mer husband.

On the 13th of December, 1872, before the filing of the
bill, the widow, by a letter addressed by her to the com
plainant, as administrator, referring to the agreement of
June 10, 1872, stated that she had expected to join with her
husband in the conveyance of the land so as to release tothe
purchaser her right of dower therein, and that she was dill
ready to do what and all she could to perform that agree
ment, and was ready to deliver to any person or persons wo
might become the purchaser or purchasers of the land, under
and pursuant to the agreement, a release duly executed o
her dower and right of dower in and to the land, provided
the purchase money be paid and secured (so far as time wes
given on any part of it for payment) to the complainant, &
administrator of John B. Miller, deceased. She further
thereby declared her willingness to take for her interest in
the land or for her ghare of the purchase money such share
or portion thereof as the courts in this State should adjudge
to be her right.

And in consideration of the premises she thereby dfered
to and agreed with the complainant, that if he would by
judicial proceedings or otherwise cause or procure the agres
ment to be specifically performed, and the purchase noeyi
to be paid and secured to be paid to him as administrator,
she would, whenever the purchase money should be so peid]
and secured, at his request deliver to the purchaser or pr
chasers receiving the conveyance, a full release of her dower
or right *of dower in the land, she declaring herself willing
to receive from the complainant as administrator such porl
tion of the purchase money as should be adjudged to bdag
to her. She added that she was not willing and did nt
consent that the purchase money should be received byaj
for D. L. Miller as heir of John B. Miller, deceased, or ahj
erwise. David L. Miller, Keep and his wife, as administra I
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tas and Hoyt, Reddish and Ohlen answered the bill Mil-
le; by his answer, admits that the land descended to him as
sdeheir at law of his father, subject to the dower of the
widow therein, and that she was entitled to a distributive
dhare of the personal estate of his father. He states that he
declared himself ready to convey the premises in question
according to the agreement of June 10, 1872, provided he
wae satisfied of the existence and validity of that agreement,
adthat he tendered a deed for the property to the attorney
o Reddish and Ohlen on October 1, 1872, and that it was
refised only on the ground that the widow’s dower had not
ben released. He alleges that the personal estate of his
fother was ample for the payment of all his debts, and he
denies that under the circumstances the complainant as ad-
ministrator is entitled to receive the purchase money of the
ladon the rate thereof under the agreement, and he claims
thet the land is his individual property by descent from his
fathe; and is not subject to any trust. He alleges that the
agreerent was obtained from his father by Keep through
Hot, in the interest of his mother-in-law, the widow, in
adrby that means to covenant the property into personal-
tywith a view to her obtaining a distributive share thereof
accordingly as personal property, on the death of his father,
wowas then very old and infirm ; that Keep obtained the
extension of the time for carrying out the contract to the
firt of October, 1872, and that on that day there was in fact
done ready to take the property under the agreement, but
thet the tender was a mere pretence. He alleges besides
thet Keep arranged with Hoyt that the widow should absent
asdf on 1st October, so that she might not be in the way
°f executing a release of dower, and that so the tender might
lemade with safety, and that she did so absent herself on
thtday accordingly; and he alleges that by such conduct
deforfeited, abandoned or waived all right, if she ever had
ab f° have the land decreed to be personalty, or to any
mtof the proceeds of the sale of the property if the con-
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tract should be established and specifically performed. He
further alleges that the proceedings in this suit are really
carried on in the interest of the personal representatives of

.the widow, and that they were in fact instituted by her or

in her behalf. The answer alleges laches on the part of the
complainant and the widow in filing the bill for specific
performance, and alleges that if John B. Miller entered into
the contract in question and did indeed extend the time for
performance of it, he was induced to do so at a time when
his mind was in an enfeebled condition, against his own bet-
ter judgment and will, by the over persuasion and undue
influence, fraud and contrivance of his wife and Keep, and
without understanding that the result of the contract might
be to increase the share which his wife would have in his
estate at his death.

Hoyt, Reddish and Ohlen, by their answer, admit the
agreement of June 10, 1872, and their liability to take the
property thereunder, and allege that they were ready to do
so on the 1st October, 1872, and that their tender was bona
fide. They allege that the widow, in order to hinder and
delay them and to prevent the fulfillment of the terms of the
contract, designedly, on the 1st of October, 1872, departed
from her residence in the village of Madison, contiguous to
the dwelling-house of David L. Miller, and immediately left
this State and continued to absent herself from her residence
and from this State for along time thereafter, and thereupon
neglected and refused to release her dower in the property;
and they charge and insist that she by her conduct in ths
respect caused them great vexation, and put them to large
pecuniary charges and loss. The answer further alleges that
the time for the fulfillment of the contract was an exceed-
ingly important element therein, and that by reason of the
non-performance of the agreement by David L. Miller and
the widow, Hoyt, Reddish and Ohlen have been put to
heavy expense and great loss and damage; that relying m
the agreement, and supposing that it would be carried into
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efect by John B. Miller or his representatives, they spent
large sums of money in laying a public road and opening
thesame up to the premises, and they hoped by such ex-
penditures and improvements to immediately sell a consid-
aable portion of the land to be conveyed to them by John
I BMiller or his representatives under the agreement, and
the reap a large pecuniary profit therefrom, but that the
oonduct and refusal of the widow and the neglect of the heir
alaw prevented them from obtaining a good title to the
premises, and from improving and selling the land during
thefall of 1872, and that the time for such sale had, when
thebill was filed, December 20, 1872, gone by. They fur-
therallege that the agreement to open the road was a vital
ptand condition of the contract, and that the road has not
benopened, and that this fact further diminishes the value
d'the premises.
The complainant is properly before the court seeking, as
administrator, to compel specific performance of the contract
Id June 10, 1872, between his intestate and Hoyt. That
oontract was valid when it was made, and was so still when
Jdn B. Miller died. Though the answer of the heir at law
stsup fraud and undue influence on the part of Keep and
Jan B. Miller’s wife, alleging that they induced Miller to
aterinto it with the sinister design on their part of obtain-
ingby that means for the wife, through the équitable con-
version which might result from the contract, a larger por-
timof the estate of John B. Miller at his death than she
otherwise would have been entitled to, yet there is no proof
whatever to sustain the charge. On the other hand, the evi-
derce shows that when the contract was made John B. Miller
wes not only capable of making it, but possessed sagacity
aad shrewdness and acted independently. He employed
JdmW. Hancock, the surveyor, to make a survey and map
fthe property, after the preliminary agreement of the 25th
0 April, 1872, had been made. He was with the surveyor
ptofthe time, at least, while the survey was in progress. The
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surveyor testifies that he thinks that Miller told him for what
purpose he wanted the survey and map made, and adds that
he thinks he told him that he had had a proposal to sell the
property to some parties. He says his impression is he made
the map in part for Mr. Burnham, who was attorney for the
purchaser, to examine the title by ; that Mr. Miller gave him
what information he had about it; that after he prepared the
map he took it on the 5th of June, 1872, to Mr. Burnham's
office to Mr. Burnham, and that Mr. Miller went with him
there. While there the witness made a memorandum of the
particulars of the bargain, and says he understood on that
occasion that those particulars were to be in the agreement
which Mr. Burnham was to draw. When inquired of asto
his reason for noting those particulars in -his memorandum,
he answered that he was acting as an agent and friend of
Mr. Miller in getting out the papers, and supposed that e
made those notes for Mr. Miller’s assistance and protection.
He says that Mr. Miller’s health at the time was pretty good,
and that he appeared well and seemed to understand what
he wanted. He says that Mr. Miller’s memory did not ssem
to be as tenacious as it had been formerly, and the witness
was acting like a clerk to help him keep the things con-
nected. In answer to an inquiry as to what he thought &
the time of the prudence of the agreement in providing for
payment of only one hundred dollars in cash at the time of
its execution, and the provision for release of any acre wth-
out regard to its comparative value, on payment of eght
hundred dollars, he says: “ That matter was discussed be
tween Mr. Miller and myself, and I didn’t express any gon
ion to anybody but him that I remember. I don’t know
that I ought to answer any further. 1 said to Mr. Miler
that I didn’t exactly approve of it. I said to him that I
thought it was risking. I think Mr. Miller understood thet
Mr. Hoyt contemplated running a street through this prop-
erty and selling lots off. My talk with Mr. Miller went fur-
ther than the releasing the lot. I think I told Mr. Mller
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that he didn’t receive money enough to begin with to make
itsure and safe to him ; that the value of the trade would
tum with him upon the amount of payments which he re-
ceived; that he might have to let the thing go as some other
property had that he and I knew of, and have to buy back
agin I think Mr. Miller agreed with me in that, and re-
marked to me that if they paid him the interest he would
hae more money than they had.” The witness says he
doesnot know what Mr. Miller understood about the ar-
rangement that the title was to be taken by some man to be
raned by Hoyt, and not by Hoyt himself, but that Mr. Mil-
lersaid to him that Mr. Burnham was cashier, but that he
didnot know who stood behind it. This witness was at the
ting when he testified, over sixty-seven years of age, and he
sas he had known John B. Miller all his life. He was
therefore capable of judging as to the capacity of the latter
totransact business. Mr. Burnham, the attorney of Hoyt,
testifies that he thought Miller understood himself very well
asregarded the business in hand; that he was vigorous in
mrd and body.

David L. Miller, in his cross-examination, admits that even
slate as August, 1872, his father would talk intelligently
[toany who came to him on business, and that even when he
wsconfined to his bed, as he was then part of the time, he
wesintelligent. There is no proof of want of capacity, and
;indeed want of capacity is not distinctly set up in Ik L. Mil-
lasanswer. Though on the hearing it was insisted on be-
Hdf of D. L. Miller that the contract was an improvident
ag yet this defence is not set up in his answer.

For obvious reasons he should have set it up there if he
expected to rely upon it as a defence.

The evidence of improvidence, is, it is insisted, to be
fordin the agreement for release of any acre of the land
°nreceipt of $800. Whether this was an improvident bar-
Jmor not, must depend on the value of the land. That

r considered the property well sold, is evident by
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his remark to Hancock, above quoted, when the latter spoke
to him of the future of this contract. The contract was a
valid one, and it worked an equitable conversion of the
land into personalty from the time when it was made. See
the cases cited in the notes to Fletcher vs. Ashburner, 1 W.
and T. Sea. case in Eq. 546. Smith vs. Hubbard, 2 Dick,
730, Story’s Eq. Jur., § 790. Champion vs. Brown, 6 John

C. R, 348. Malford vs. Heyers, 2 Beas., 1; King vs. Rack-

man, 5 C. E. Grf 599 ; and on the principle of equitable
conversion, the purchase money became a part of John B
Miller’s personal estate, and as such was distributable to his
widow and next of kin. Bubb’s case, Ereem. Ch. R 41;
Beden vs. Countess, of Pembroke, 2 Yes. 215. Hawley &
James, 5 Pai. 323, 456. Drenklés estate, 3 Barr, 377; Suyd
on Yend, 11 Amr. Ed. 177. In Lawes vs. Burnett, 1
167, it was held that when an estate is contracted to be sdd
it is, in equity, considered as converted into personalty from
the time of the contract, and that this notional conversion
takes place, although the election to purchase rests merely
with the purchaser. See also Ripley vs. Waterworth, 7 Yes,
425, 437. Townly vs. Bedwell, 14 Yes., 591. Daniels &
Davidson, 16 Yes., 249.  Collingwood vs. Row, 3 Jur. N.&,
785.  Coold vs. Teague, 5 Jur. N. S., 116. Farrar &
Earl of Winterton, 5 Beav.,, 1. And in Curre vs. Baper,
repeated in a note to Farrar vs. Earl of Winterton, it wes
held thaWwhere the contract is binding at the death of the
vendor, although the purchaser, by subsequent laches, loses
his right to a specific performance, yet the estate will belong
to a next of kin and not to the heir-at-law. In Atty. Gen. &
Day, 1 Yes., Sen., 220, it was held, however, that such con
version will not take place when the Court holds thatthe
contract cannot or ought not to be performed. This cn
tract is not within either of those exceptions. It can and
ought to be performed. As the case stood at the filing

the bill, a compléte title could have been made to the par
chasers. The judgments against David L. Miller, woul

=8
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have been decreed to be no liens upon the property for in
equity on the execution of the contract, John B. Miller
becanre trustee of the property for the purchasers, and at his
death David L. Miller became such trustee in his stead.
The complainant by the bill tenders a release of the widow’s
dower, on the performance of the agreement, and David L.
Miler could have opened the road provided for in the con-
trat.  Butif it is urged in behalf of David L. Miller, that the
Court ought not to decree performance, because the agree-
et for a release of the property on payment of eight hun-
dred dollars per acre is inequitable, and he and the pur-
chasars object also to such decree, because the widow, as
they allege, by her conduct after the death of John B. Miller,
andbefore the filing of the bill, precluded herself from the
berefit of the contract. The purchasers further object be-
caxeof laches on the part of the complainant. No objec-
timis made by the purchasers that if a conveyance be
decreed, the deed to be made by the heir-at-law cannot be a
compliance with the agreement, so far as the covenants stip-
uated for are concerned. Nor is any question raised on
thet score, or on the ground of any uncertainty as to the
wad As to the first of these objections: As already re-
marked, it does not appear that the provisions for release on
payment at the rate of eight hundred dollars per acre is
inequitable, and if it were, this Court would not decree per-
ormance of it except on such terms and with such restric-
hos as to secure equity in the premises. Emmons vs.
Hyruke; 9 C. E. G, 39. Ensign vs. Colburn, 11 Pai., 503.
ke second objection is not sustained by the evidence. The
widowdoes not appear to have refused to release her dower;
need she does not appear to have even been requested to
dso. David L. Miller did not ask her to release, nor did
die purchasers. It is alleged that on the morning of the
fit October, 1872, she left her residence in Madison in
ader to avoid an application for a release, but David L.

*Hr neither made nor sent to her any request to release,
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and although one of the purchasers, Mr. Reddish, with M.
Burnham, left Madison in the same railroad car with her
they neither of them said anything to her on the subject,

although Mr. Reddish had an interview with her in the ca.
If it be admitted that the witness, Mary F. Young, refers to
this occasion, she contradicts the statement of the answer of
Hoyt, Reddish and Ohlen, that the widow left this Satei
for she' says she went to Orange. It does not appear from
the testimony of this witness that on the occasion to whichi
she refers, the widow remained away from home for nod
than the day, and indeed the testimony of this witness is byl
no means sufficient to induce the conclusion that the widow
was at any time unwilling to release her dower in order tq
prevent the performance of the contract. It is not to be

forgotten in this connection, that it appears by the evidence!
of Mr. Burnham that he had notice on the afternoon of the!
first of October, 1872, that the widow was willing to release!
her dower on such a payment as would secure her rghts

It remains to consider the last objection. There is nothing!
in the terms of the contract itself in the nature of the prop-

erty, or of the attendant circumstances which would nake

it inequitable for this covert to interfere and decree perform:

ance of this contract, although the heir-at-law was on the

first day of October, 1872, unable, fully, to perform the con

tract. It seems evident from the testimony that the puj
chasers, when that demand was made, did not expect parj
formance.

It would perhaps not be too much to say that they dial
not desire it. They expected that the heir-at-law would non
be able to give them a title free of the widow’s dower. Had
they desired performance, they would probably have taken!
some step to ascertain at least whether she would he willing!
to release. Yet, although as before mentioned, Msssl
Reddish and Burnham saw her in the railroad car, and the!
former had an interview with her there immediately afterl

her interview that morning with David L. Miller, in whichI



Messrs. Reddish and Ohlen made the tender, and demanded
performance, and Miller with their consent deferred his re-
ply until the afternoon of that day. Yet neither Burnham
nor Reddish appears to have made any reference to the sub-
ject

If, as Mr. Reddish testified, he and his associates were
very anxious that the agreement should be performed on the
Ist day of October, when they made the tender, it seems
strange that they should not even have inquired of the widow
onthat day as to her willingness to release her dower, and
that they took no action whatever upon the assurance given
toMr. Burnham by the complainant’s solicitor on the first
day of October, that the widow was ready to sign a release
o such payment being made as would secure her rights.
Besides it is in evidence that Mr. Burnham, the attorney for
the purchasers, subsequently to the first day of October,
1872, and after the demand made upon David L. Miller in
the afternoon of that day, in answer to something said to
himby the solicitor of the complainant on the subject of
tine, said that he did not think there was any necessity for
immediate haste. Mr. Burnham acted for the purchasers
from the beginning, and was their agent in the matter.

It washe to whom John B. Miller applied for an extension,
andit was by him that the desired extension was accorded.
His acts and declarations in the matter were binding on the
purchasers.

I see nothing in the answer or evidence to lead me to con-
clude that the delay in filing the bill from the first of Octo-
ber to the 20th of December following, should bar the com-
plainant from a decree for performance of the contract.
He is entitled to a decree accordingly. There will be a
decree, therefore, that David L. Miller convey in fee simple
to Reddish and Ohlen the premises in question, and that he
open (that is, lay out to public use), the road provided for
in the contract according to the agreement. Miller’s wife
will be decreed to be entitled to no dower in the property.
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Hojt, Reddish and Ohlen will be decreed to pay to the com-
plainant the purchase money remaining unpaid,.that is to
say, the sum of $4,900, with interest thereon from the fiind
of the bill, December 20, 1872, and to execute and deliver
to the complainant their bond for the residue of the pur-
chase money, $84,392, payable on the 20th of December
1879, seven years from the date of the filing of the bill, with
interestJrom June 20th, 1874, payable annually, with pro-
vision that if any payment of interest shall be in amear
and unpaid for sixty days after the day on which it shall
become due, the whole of the principal shall, at the option
of the obligee and mortgagee, or his legal representatives, be
at once due and payable; the payment of the bond tole
secured by their mortgage upon the premises, to be duly
executed and acknowledged and delivered by them; and
that Hoyt, Reddish and Ohlen pay the complainant interest
on the sum of $34,392, from June 20th, 1873, six nonths
from the time of filing the bill to the 20th day of June
1874. The money and securities which shall thus come to
the hands of the complainant, are to be administered by him
in a due course of administration, and tbe administrators of
the widow will be entitled to receive from him the amount
of her distributive share thereof. The complainant is enti-
tled to costs, as against all the defendants, except the admin-

istrators of the widow.



117

In Chancery of New Jersey.

Between \

THEODORE LITTLE, Administrator of 1

JOHN B. MILLER, deceased, J
Complainant, f\Decree,

and
DAVID L. MILLER ana SOPHIA, nis 1
WIFE, et als., 1

Defendants. J jiq

This cause came on for final hearing before the Chancellor
a his Chambers in the City of Newark, on the twenty-
forth day of December, eighteen hundred and seventy-
three, in presence of Jacob Yanatta, of counsel with the
complainant, of Henry C. Pitney, Esq., of counsel with the
defendant, David L. Miller, and of Frederick G. Burnham,
Esq., of counsel with the defendants, Jehiel K. Hoyt, Henry
E. Reddish and Henry C. Ohlen,—no one appearing for the
defendants, Charles T. B. Keep and Margaret A. Keep, his
wife, administrators of Mary Miller, deceased, although due 20
and sufficient notice of hearing was given to their solicitor,
and it appearing that although the defendant, Sophia M.
Miller, the wife of the defendant, David L. Miller, Charles
T B. Keep, John C. Littell, George E. Yoorhees and
Charles H. Dairymple, executors of John F. Yoorhees, de-
ceased, Appollas R. Wetmore, George C. Wetmore, and
havid Wetmore, Eliza J. DeHart, administratrix of John
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H. DeHart, deceased, and Harvey C. Genung, were dulv

served with process to answer, have not appeared, demurred
pleaded or answered to the said bill of complaint, within
the time limited by law for that purpose, or at any other
time, and the pleadings and evidence in the cause having
been read and the arguments of the said counsel of the said
parties, respectively, having been heard and the Chancellor
having taken time to consider thereof, and having duly con
sidered thereof, and being of opinion that the complainant
has established the case made in, and is entitled to the rdief
prayed for in his bill of complaint, and it satisfactorily ap
pearing that the defendant, Jehiel K. Hoyt, made the agree
ment, performance of which is prayed for in the bill of com
plaint, as the trustee and agent of the defendants, Henry E
Reddish and Henry C. Ohlen ;

It is on this twenty-fourth day of April, eighteen hundred
and seventy-five, by Theodore Runyon, Chancellor of the
State of New dJersey, ordered, adjudged and decreed, andtte
said Chancellor by virtue of the power and authority of thg
Court, doth order, adjudge and decree that the said artides
of agreement between John B. Miller and Jehiel K Hot,j
bearing date the tenth day of June, eighteen and seventy-
two, in the bill of complaint in this cause mentioned adj
set forth, be in all things specifically performed by the sidj
David L. Miller, on the part of the said John B. Miller, &
ceased, and by the said Henry E. Reddish and Henry C
Ohlen, on the part of said Jehiel K. Hoyt, respectively, ad
that the said David L. Miller do, on the fifteenth daydT
May, eighteen hundred and seventy-five, at ten o’clock In
the forenoon, at the office of Alfred Mills, Esq., one of the
Masters of this Court, in Morristown, in the county of Mx1
ris, as soon as said defendants, Reddish and Ohlen, ddlj
make the money payments and deliver the bond and nat-1
gage hereinafter mentioned, sign, seal and deliver unto said
Henry E. Reddish and Henry C. Ohlen, and acknowledge

in due form of law, and so as to be approved of by s I
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Mester, a good and sufficient, full covenant, warranty deed
of conveyance, conveying to said Reddish and Ohlen, their
heirs and assigns, all that tract of land and premises in said
agreerent, and in said bill of complaint particularly de-
saribed, free and clear from all incumbrances; but said cov-
enarts or any of them shall impose the same, but no greater
o further obligations or liabilities upon the said David L.
Miller, his heirs, executors or administrators, than would
like covenants have done had they been contained in a deed
of conveyance of said land, executed and delivered by the
sd John B. Miller in his lifetime to the said Henry E.
Reddish and Henry C. Ohlen, and this qualification and
limitation of said covenants shall be inserted in the deed
required by this decree to be made and delivered.

And further, that as soon as the said defendants, Reddish
and Ohlen, shall have made the cash payments and given
thebond and mortgage hereinafter mentioned and directed,
that the said defendant, David L. Miller, do lay open to the
public use the said new road in the said agreement men-
tioned, sixty feet in width, extending from the upper Madi-
snroad to the new road, then lately laid out through the
above described premises and marked on the map thereof,
thenrecently made by John W. Hancock.

And it is further ordered, adjudged and decreed, that the
sad Henry E. Reddish and Henry C. Ohlen do, on the said
fifteenth day of May, eighteen hundred and seventy-five, at
teno’clock in the forenoon, at the said office of said Master,
Alfred Mills, Esq., pay unto the said complainant, as ad-
ministrator of John B. Miller, deceased, in lawful money,
the sum of four thousand nine hundred dollars, with interest
thereon, at the rate of seven per cent, per annum, to be com-
puted from the twentieth day of December, eighteen hun-
fired and seventy-two, to the said fifteenth day of May,
mghteen hundred and seventy-five, amounting to the sum
°f five thousand seven hundred and twenty-four dollars and
four cents.
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And further that the said defendants, Reddish and Ohlen
do then and there also make, sign, seal and deliver unto the
said complainant, as administrator of John B. Miller, de
ceased, to the satisfaction and approval of said Master, ther
joint and several bond, in the penal sum of sixty-eight
thousand seven hundred and eighty-four dollars, bearing
date the twentieth day of December, eighteen hundred and
seventy-two— conditioned for the payment of the sum o
thirty-four thousand three hundred and ninety-two ddlars
in seven years from the date thereof, with interest on the
last mentioned sum, at the rate of seven per cent, per
annum, from the twentieth day of June, eighteen hundred
and seventy-four— payable annually after the last mentioned
date, with proviso in the condition of said bond, that if ay
payment of interest on said bond shall be in arrear and wn
paid for the space of sixty days after the same shall becone
due and payable, the whole of the principal money named
in the condition of the said bond shall, at the option of the
lawful owner of said bond, be at once due and payable, mt-
withstanding the period of seven years named in the condi-
tion of said bond shall not have elapsed.

And further, that at such time and place hereinbefore
named for the delivery of said deed and said bond, that sad
Reddish and Ohlen, for the purpose of securing the pay-
ment of said bond, do then and there make, sign, seal ad]
deliver unto the said complainant, as administrator of Jdn
B. Miller, deceased, and duly acknowledge to the satisfac-
tion and approval of said Master, in the form generallyin
use in Morris county, a deed of mortgage conveying the
same land and premises described in and to be conveyed by
the aforesaid deed of conveyance, conditioned for the pay
ment of the moneys secured to be paid in and by thesid
bond, according to the conditions of said bond, but sid
mortgage shall contain an agreement whereby the said com
plainant, as administrator as aforesaid, his executors, admn
istrators or assigns, shall release to the said Reddish ad
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Ohlen, their heirs, executors, administrators or assigns, any
portion of said premises on the payment to him or them—
said complainant, or his assigns, of such sum of the princi-
pel money named in said bond as shall be equivalent to the
rate of eight hundred dollars per acre for such part to be
released, and such sum so paid shall thereupon be endorsed
upon the said bond as a payment on account thereof.

And it is further ordered, adjudged and decreed, that said
Henry E. Reddish and said Henry C. Ohlen, on the said
fifteenth day of May, eighteen hundred and seventy-five,
athe office of said Master, at the time of making the money
payment and delivering the bond and mortgage aforesaid,
dopay, in lawful money, to the said complainant, as admin-
istrator as aforesaid, the further sum of two thousand four
hundred and seven dollars and forty-four cents, as and for
theinterest for one year, from the twentieth day of June,
eighteen hundred and seventy-three, on the aforesaid sum
dfthirty-four thousand three hundred and ninety-two dol-
las parcel of the said purchase money.

And it is further ordered and decreed, that the said bill
betaken as confessed against the said Charles T. B. Keep,
the said Sophia M. Miller, wife of David L. Miller, and
Jomn C Littell, George E. Yoorhees, and Charles H.
Dalrymple, executors of John F. Yoorhees, deceased, Ap-
plllas R. Wetmore, George C. Wetmore and David Wet-
mue, Eliza J. DeHart, administratrix Of Charles H. DeHart,
deceased, and Harvey C. Genung.

And it is further adjudged and decreed, that the said
David L. Miller, at and ever since the death of the said
John B. Miller, hath been and now is seized of the said
adin said agreement and in said bill of complaint partic-
ulady described, as a trustee to and for the use of said

ery Reddish and said Henry C. Ohlen, and not other-
wie and that the said Sophia M. Miller, the wife of the
sidDavid L. Miller, is not and hath not been entitled to
ay "OWer or right of dower in or to the said lands; and
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further that the defendants, Eliza J. DeHart, administratrix
of John H. DeHart, deceased, John C. Littell, George E
Voorhees and Charles H. Dalrymple, executors of John F,
Yoorhees, deceased, Appollas R Wetmore, George C
Wetmore and David Wetmore, and Harvey C. Genung, are
not, nor is any of them, entitled to any lien to or cdaim
upon or against the said land, by virtue of the judgments
mentioned in said bill of complaint or by virtue of any of
them.

And it is further ordered, adjudged and decreed, that the
said defendants, Henry E. Reddish, Henry C. Ohlen and
David L. Miller, do pay to the complainant his costs in this
cause to be taxed.

And it is further ordered, adjudged and decreed, that the
moneys so as aforesaid decreed to be paid, and the bond and
mortgage so as aforesaid decreed to be made and delivered
to the said complainant, are and shall be personal assets in
the hands of the said complainant, and shall be by him ad-
ministered as personal property, in due and legal course of
administration, and he shall pay to the said administrators
of Mary Miller, widow of John B. Miller, deceased, sad
Mary’s distributive share thereof.

And any of the parties to this decree, on the footing there-
of, shall be at liberty to apply to the Court as occasion may
require, for such further orders and directions as maybe
necessary to fully execute this decree.

THEODORE RUNYON, C
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In Chancery of New Jersey.

Between

THEODORE LITTLE, Administrator of
JOHN B. MILLER, deceased,

and ’

DAYID L. MILLER, and wife, JEHIELI Appeal.
K HOYT, HENRY E. REDDISH,
and HENRY C. OHLEN, and others,
Defendants. 10

The defendants, Henry E. Reddish and Henry C. Ohlen,
hereby appeal from so much of the final decree made in this
Court, in the above stated cause, as orders, adjudges and
decrees that the articles of agreement in the said decree
mentioned, between John B. Miller and Jehiel K. Hoyt,
hearing date the tenth day of June eighteen hundred and
teventy-two, be in all things specifically performed by the
said David L. Miller, on the part of the said John B. Miller,
deceased, and by the said Henry E. Reddish and Henry
C Ohlen, on the part of the said Jehiel K. Hoyt, respec- 20
tively, and that the said David L. Miller, do at the time and
place in the said decree stated, as soon as these defendants,
Reddish and Ohlen, shall make the money payment and de.-
Liver the bond and mortgage thereinafter mentioned, sign,
seal and deliver to these defendants, Reddish and Ohlen, and
acknowledge in due form of law, and to the approval of
Alfred Mills, Esq., Master in Chancery, a good and suffi-
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cient, full covenant, warranty deed of conveyance, convey-
ing to said Reddish and Olden, their heirs and assigns, a
tract of land in said agreement, and in the bill of complaint
m said cause particularly described, in manner and form as
the said deed is by said decree directed and adjudged to be
executed, acknowledged and delivered, and also from s
much of said decree as orders, adjudges and decrees that
these defendants, Reddish and Ohlen, do, on the said fif-
teenth day of May, eighteen hundred and seventy-five, a
ten o’clock in the forenoon, at the said office of Alfred Mills,
Esq., pay to the complainant, as administrator of John B
Miller, deceased, in lawful money, the sum of four thousand
nine hundred dollars, with interest thereon at the rate o
seven per cent, per annum, to be computed from the
twentieth day of December, eighteen hundred and seventy-
two, to the said fifteenth day of May, eighteen hundred and
seventy-five, amounting to the sum of five thousand seven
hundred and twenty-four dollars and four cents.

And also from so much of said decree as adjudges and
decrees that the said defendants, Reddish and Ohlen, do
then and there make, sign, seal and deliver unto the said
complainant, as administrator of John B. Miller, deceased,
to the satisfaction and approval of said Master, their joint
and several bond, in the penal sum of sixty-eight thousand
seven hundred and eighty-four dollars, bearing date and
conditioned as in said decree mentioned, set forth and
directed.

And also from so much of said decree as adjudges and
decrees that these said defendants, Reddish and Ohlen, shall,
at the time and place in the said decree mentioned, meke,
sign, seal and deliver unto the said complainant, adminis-
trator as aforesaid, a deed of mortgage for the purpose of
securing the said bond, conditioned according to the con-
dition of said bond, and in other respects in manner and
form as the same is by the said decree adjudged and decreed

to be executed, acknowledged and delivered.
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And also from so much of said decree as orders, adjudges
ad decrees that said defendants, Reddish and Ohlen, do,
msaid fifteenth day of May, eighteen hundred and seventy-
fivg ancf at the place in said decree mentioned, pay in law-
ful money to the complainant, as administrator as aforesaid,
thefurther sum of two thousand four hundred and seven
dollars and forty-four cents, as and for the interest for one
year from the twentieth day of June, 1878, on the aforesaid
sumof thirty-four thousand three hundred and ninety-two
ddlars.

And also from so much of said decree as adjudges and
| irees that the said David L. Miller, at, and ever since the
deth of said John B. Miller, hath been and now is seized
dthesaid land in said agreement and said bill of com-
paint mentioned, as a trustee for the use of said Henry E.
Reddish and Henry C. Ohlen.

And also from so much of said decree as adjudges and
decress that the said defendants, Henry E. Reddish and
Herry C Ohlen, do pay to the complainant his costs to be
taed, to the Court of Appeals, in the last resort of all

cases at law.
McCarter,court &keen,
Solicitars of Defendants, Henry E. Reddish and Henry C.
(Hen
THOMAS N. McCARTER, of Counsel
hated Newark, May 4th, 1875.

I conceive there is good cause for appeal in the above

stated’cause.
THOMAS N. McCARTER,

Of Counsel with Defendants.
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