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SENATOR GORMLEY: The hearing will cone to
order.

Li eutenant, you’ ve been previously sworn.

M. Chertoff.

MR. CHERTOFF: | think, M. Chairman, | was
done and Ms. d ading was going to proceed.

SENATOR GORMLEY: Onh, |I'msorry.
ALBERT SACHETTI, PREVIOUSLY SVWORN

M5. GLADING Good norning, Lieutenant.

LI EUTENANT SACHETTI: Good norning. How are

you?
M5. GLADING | wonder if we could just --
SENATOR GORMLEY: Hit the red button in front
of you.
MS. GLADING Hit it so that the red button
i s show ng.

Can you recap for ne -- or let ne see if we
have it accurate.

Your audit had three phases, is that correct?

LI EUTENANT SACHETTI: That's correct.

M5. GLADING Now, the first phase was to see
if there were obvious discrepancies in the troopers’
records, is that correct?

LI EUTENANT SACHETTI: Yes.

M5. GLADING Ckay. And if those obvious
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Exam nati on - Sachetti 4

di screpanci es reached a certain |evel, the trooper
woul d be noved to phase two, is that correct?

LI EUTENANT SACHETTI: Yes, ma’ am

M5. GLADING Ckay. And then in phase two
you would try to determ ne what di screpancies could be
expl ained or not, is that correct?

LI EUTENANT SACHETTI: \What we did -- no.
Phase two, what we did, the discrepancies that we
identified we then nade attenpts to contact the
nmotorists that were stopped by the trooper and
identified as a discrepancy.

M5. GLADING Okay. So you would see if
there was a reason for the discrepancy or the substance
of the discrepancy, if it was, in fact, really a
di screpancy, right?

LI EUTENANT SACHETTI: To see if it may have
sonme racial connotations.

M5. GLADING Ckay. And your audit fromthe
begi nning was intended to | ook for race-based records
falsification, is that right?

LI EUTENANT SACHETTI: That's correct.

M5. GLADING Ckay. And it was not intended
to | ook at aggregate nunbers, is that correct?

LI EUTENANT SACHETTI: W, as part of our
study, we did a racial conposition of every trooper

Exam nati on - Sachetti 5

that we audited by individual, by squad and by station.
By racial conposition | nean the racial breakdown of
the individuals that were stopped by these individual

t roopers.

M5. GLADING Ckay. And that was in the
synopsis that you presented to M. Zoubek on February
10t h, right?

LI EUTENANT SACHETTI: Yes, ma’ am

M5. GLADING You didn’t | ook at consent
search rates, did you?

LI EUTENANT SACHETTI: No.

M5. GLADING Ckay. Now, ny understanding is
that Cranbury got to phase three, but the other two
barracks in Troop D did not, Newark and Moorestown, is
that right?

LI EUTENANT SACHETTI: That's correct.

M5. GLADING In |ooking at the audit
findings that -- do you need a copy of what you
provided to Major Brennan in COctober of 2000 or do you
know t hi s?

LI EUTENANT SACHETTI: | don’t know how deep
you're going to get referring it.

M5. GLADING Well, ny question is, in
Cranbury, fromny reading of your audit, it |ooks as
t hough you audited 58 troopers.
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Exam nati on - Sachetti 6

LI EUTENANT SACHETTI: Yes.

M5. GLADING And that 17 of them you found
enough di screpancies in phase one that they warranted
-- in 17 you found enough di screpancies in phase one
that it warranted a phase two review, is that --

LI EUTENANT SACHETTI: For 17 troopers,
correct.

M5. GLADING And then you did phase three.
Now, phase three, ny understanding is, that’'s a random
audit of every trooper, is that right?

LI EUTENANT SACHETTI: That's correct.

M5. GLADING And is the purpose of that so
that if a trooper’s discrepancies are papered over well
enough and you can’'t see it in phase one, phase three
is going to pick it up because you're actually calling
nmotorists, right?

LI EUTENANT SACHETTI: Yes. W also called
nmotorists in phase two al so, but the purpose of the
randommess was just as you stated, was to if a trooper
was sharp enough that these types of discrepancies were
not being identified in phase one, we would at | east
random y contact notorists that were stopped to see if
there was a problemw th any of these individual
t roopers.

M5. GLADING Okay. And in phase three you

Exam nati on - Sachetti 7

woul d have -- you would reach a statistically-valid
sanpl e regardless, is that right?

LI EUTENANT SACHETTI: That's correct.

M5. GLADING So you knew t he nunber -- based
on the nunber of stops a trooper nmade, you knew t he
nunmber of notorists because Eco-Stat had given you
those statistics. You knew the nunber of notorists you
needed to contact to get a statistically-valid sanple,
right?

LI EUTENANT SACHETTI: That is correct.

M5. GLADING Okay. |If you couldn’'t reach a
nmotorist, that notorist would drop off and you’ d add
anot her one so you woul d keep the sanple valid, right?

LI EUTENANT SACHETTI: That's correct.

M5. GLADING Ckay. My understanding is, 17
troopers, you saw enough problens in phase one to
warrant going to phase two and that in phase three of
this random sanple -- in the phase three part of the
anal ysis, 32 troopers you found sone kind of
di screpancies, is that right?

LI EUTENANT SACHETTI: | don’t know t hat
that’s accurate. |f you have the synopsis there and
that’s what it indicates, | would have to agree with
it.

M5. GLADING  You had indicated di screpancies
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Exam nati on - Sachetti 8

with 26 troopers and then six that listed it as
admnistrative, referred for admnistrative -- is that
your recollection?

LI EUTENANT SACHETTI: As best | could. Like
| say, if you have it there, | have to go with what you
say.

M5. GLADING Ckay. Here's ny question.
| ooked at the troopers that you found problens with in
phase three and of those 32 troopers, 20 of themor 62
percent of them hadn’t been picked up in phase one and
had never gone to phase two.

LI EUTENANT SACHETTI: Right.

M5. GLADING Does that sound about right to
you?

LI EUTENANT SACHETTI: Yes. That’'s why |
wanted to do phase three.

M5. GLADING Wiy is that?

LI EUTENANT SACHETTI: In the event that these
i ndi vidual s woul d not have been picked up by way of us
just conparing paperwork. At |east we’'d be able to get
a better picture as to what the troopers were doing by
t he randommess of this audit.

M5. GLADING Ckay. So in your mnd it was a
way of making the audit fair?

LI EUTENANT SACHETTI: WMaking it accurate.

Exam nati on - Sachetti 9

M5. GLADING Okay. | also |ooked at -- of
t hose 20 troopers that never got picked up in phase one
and never went to phase two and didn’'t get picked up
until phase three, there was one case of alleged
drinking. There were 13 cases of undocunented
searches. There were 15 cases of race falsification.
And in fairness, sonme of them a couple of them were
calling in the race of the notorist as white when the
notori st was actually black. And then there were two
i nstances of people who said that they weren't on the
Turnpi ke at that tinme. Does that sound about right to
you?

LI EUTENANT SACHETTI: It sounds right.

M5. GLADING And those are all instances of
records falsification that would never have been picked
up if you had not gone to phase three, right?

LI EUTENANT SACHETTI: | wouldn’t termall of
themrecords falsification. | would termthem as
di screpanci es that need to be investigated further.

M5. GLADING Ckay. Now, you never went to
phase three in Newark and Moorest own.

LI EUTENANT SACHETTI: That's correct.

M5. GLADING So we really don’t know what
| evel of records falsification was in those two
barracks, right?
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Exam nati on - Sachetti 10

LI EUTENANT SACHETTI: W wouldn’t know by way
of a phase three audit, no.

M5. GLADING Ckay. And since 62 percent of
t he peopl e who got picked up with problens in phase
t hree had never been picked up in phase one in
Cranbury, we have a good idea that nost of the troopers
that you woul d have identified in Newark and Moorest own
probably al so woul d have been picked up in phase three,
right?

LI EUTENANT SACHETTI: Correct.

M5. GLADING Did you get to phase three at
all in-- did you conplete phase three in Cranbury?

LI EUTENANT SACHETTI: No. W got a little
bit better than half conpl eted.

M5. GLADING Ch, really. So we don't know
what the | evel of falsification you would have found --
or discrepancies you woul d have found had you conpl et ed
It.

LI EUTENANT SACHETTI: That's correct.

M5. GLADING Ckay. Wen you briefed M.
Zoubek -- let’s back up. You briefed M. Zoubek and
others on the audit in Decenber and February, is that
right?

LI EUTENANT SACHETTI: No, October and
February.

Exam nati on - Sachetti 11

M5. GLADING Ckay. And who was in the
nmeeting in Cctober?

LI EUTENANT SACHETTI: As | recall, it was
Col onel Dunl op, nyself, other representatives from
Internal Affairs, Debbie Stone fromthe Attorney
CGeneral’s Ofice, Chuck Ginnell and Ji m Gerrow who was
prosecuting the case.

M5. GLADING Ckay. Do you know why there
wer e Hogan and Kenna prosecutors at your neeting?

LI EUTENANT SACHETTI: That neeting was --
that nmeeting was -- the main focus of that neeting was
Hogan and Kenna.

M5. GLADING Okay. Was your Troop D audit a
subj ect of that neeting?

LI EUTENANT SACHETTI: Very briefly. It was
di scussed very briefly and that was it. At this
Cct ober neeting.

M5. GLADING Ckay. And in the February
nmeeting, who was in attendance there?

LI EUTENANT SACHETTI: Col onel WIIi ans,

Col onel Fedorko, Col onel Dunlop, nyself, Detective
Sergeant John Cuzzupe who was the | ead investigator for
t he Hogan and Kenna falsification investigation, M.
Zoubek and Debbi e Stone.

M5. GLADING Wiy was M. Cuzzupe there?
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Exam nati on - Sachetti 12

LI EUTENANT SACHETTI: W were discussing sonme
of the falsification issues for the Hogan and Kenna
i nvesti gati on.

M5. GLADING Ckay. In your mnd was the
timng of your Troop D audit, was there a connection
bet ween the conpl etion of your Troop D audit and the

records falsification -- the timng of the records
falsification investigation of Hogan and Kenna?
LI EUTENANT SACHETTI: | wasn't paying too

much attention to what was going on over there. These
were two separate investigations that were being
conducted. In plain English, I had ny hands full with
what | was doi ng.

M5. GLADING Ckay. At that point you -- |
wonder if we can -- can you give the witness a copy of
Z-27?

Li eutenant, M. Zoubek testified that this is
what he received fromyou at the February 10th neeti ng.
I s that your recollection al so?

LI EUTENANT SACHETTI: Yes, this | ooks like
it.

M5. GLADING And at that neeting did you
brief themon the contents of this docunent?

LI EUTENANT SACHETTI: Yes, | did.

M5. GLADING Did you brief themon the

Exam nati on - Sachetti 13

nmet hodol ogy that you were using in your audit?

LI EUTENANT SACHETTI: | did.

M5. GLADING Did you specifically tell them
that the troopers who were working for you on it were
maki ng three tel ephonic attenpts and then a certified
mai | attenpt?

LI EUTENANT SACHETTI: | don’t know that | got
into it that deep. W’re tal king about a neeting that
was held over two years ago.

SENATOR GORMLEY: Excuse ne for one second.
We want to get the docunent available to the nmenbers.

M5. GLADING Ch, sorry.

SENATOR ROBERTSON: | was going to say, are
t he docunents available to us or is it in our book?

M5. GLADING This is in your red book
actual ly.

SENATOR ROBERTSON:  All right. Wat is the
date on it and the page nunber? The date and the page
nunber ?

SENATOR GORMLEY: It should be in the Cctober
1999 tine frane. |It’s marked as Z-2.

SENATOR ROBERTSON: That’s the only marKking,
Z- 27

SENATOR GORMLEY: Oh, I'msorry, February
£ 99.
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SENATOR ROBERTSON:  February *99. Thank you.

M5. GLADING In the mddle of this docunent
where you’ re discussing the Cranbury audit, and |I'm
| ooki ng at Page SP59019 or D-18. Do you see that page?

LI EUTENANT SACHETTI: Yes, ma’am | do.

M5. GLADING It specifically spells out that
three tel ephonic attenpts to interview the individual
are made and if no contact is nmade, a certified mailing
is then sent to that individual. WlIl, let nme ask you
this. Wat was your inpression of the Attorney
Ceneral’s Ofice’'s views about the way in which you
wer e conducing the audit and what you were finding?

LI EUTENANT SACHETTI: As | recall, ny
recollection indicates to nme that M. Zoubek was very
pl eased with the thoroughness of this audit.

M5. GLADING And did you feel sone -- were
you told that there was a need to speed up the audit at
sonme point?

LI EUTENANT SACHETTI: | was never told there
was a need to speed up the audit, no.
M5. GLADING Ckay. Wen you added -- in

March, did there come a tinme when you added troopers to
the detail bringing it to nore than 307?

LI EUTENANT SACHETTI: Yes, ma’ am

M5. GLADING And what was the reason for

Exam nati on - Sachetti 15

doi ng that?
LI EUTENANT SACHETTI: To conplete the one and

two -- phase one and two of the Newark station. W
ended up with a total of 30. | don’'t believe that 30
were transferred at that tine. | still had had guys

that were auditing Cranbury, phase three. W then
removed them from Cranbury, phase three and put them
over so that we could conpl ete Newark.

M5. GLADING Ckay. Ws it ever said to you
or represented to you that the progress of your audit
was needed in order to nmake deci sions concerning the
Sot 0 appeal ?

LI EUTENANT SACHETTI: Yes.

M5. GLADING VWhat was said to you?

LI EUTENANT SACHETTI: It was said to ne that
prior to -- originally when the audit was first
initiated, it was ny inpression that we would just be
conducting an audit of the troopers that were stationed
at Cranbury station. It |ater changed to Moorest own.
And the reason that it was explained to ne that we were
nmoving to Moorestown was that they wanted to exam ne
the troopers at Moorestown to see if there was a
probl em bef ore any deci sion as to whether or not they
woul d appeal Soto woul d be nade.

M5. GLADING Ckay. Didit change to
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Moor est own or expand to include Moorestown?

LI EUTENANT SACHETTI: It expanded to include
Moor est own.

M5. GLADING Were you aware that in the
nmotion that the State filed on March 5th to del ay
argunents in Soto that they cite -- that M. Zoubek in
his certification cited the pendency of your audit as
one reason for the need to delay oral argunents?

LI EUTENANT SACHETTI: |’ m not aware of that,
no.

M5. GLADING Did you provide any subsequent
update to M. Zoubek or nmenbers of the Attorney
Ceneral’s Ofice on your audit?

LI EUTENANT SACHETTI: No, until October the
5th of 2000.

M5. GLADING Ckay. So the last -- and you

provided -- did you provide any witten report
subsequent to that February 10th --
LI EUTENANT SACHETTI: | provided on a daily

basis a briefing sheet, both to ny Captain, Captain Roy
Van Tassel and to Lieutenant Col onel Fedorko, briefing
themas to the previous days’ contacts with notorists,
but none specifically fromnme to the Attorney General’s
Ofice that 1" maware of.

M5. GLADING Okay. And in terns of a

Exam nati on - Sachetti 17

summary of the audit’s findings to date, there was no
update fromyou --

LI EUTENANT SACHETTI: No.

M5. GLADING -- between February 10th and
April 20th of 1999?

LI EUTENANT SACHETTI: | may have submitted to
Col onel Fedorko interoffice comunications updati ng
progress. \Were they finally ended up, | don’t know.
They woul d be addressed to Col onel Fedorko.

M5. GLADING Did Col onel Fedorko ever
indicate to you that he was -- that he needed an update
for the Attorney CGeneral’s Ofice or for downtown prior
to the release of the interimreport?

LI EUTENANT SACHETTI: | believe, as you
describe it now, | believe in mybe -- at the end of
May or early June there was a conversation between
Col onel Fedorko and nyself where he did indicate that
we were at that point where now we were trying to get
sonme gui dance as to where we were going to go with the
audi t .

M5. GLADING Ckay. But the interimreport
date is April 19th. There was not hi ng between February
10th and April 19th of that nature?

LI EUTENANT SACHETTI: That | recall, no.

M5. GLADING Ckay. D d you read the interim
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Exam nati on - Sachetti 18

report when it canme out?

LI EUTENANT SACHETTI: Yes, | did.

M5. GLADING Do you renenber what the second
par agraph sai d?

LI EUTENANT SACHETTI: No.

M5. GLADING Okay. WMaybe | could read it to
you rat her than ask you to..

It says, “During the course of the
investigation of the April 23, 1998 incident, an
additional inquiry into the practices of state troopers
assigned to the Mdorestown and Cranbury barracks of the
New Jersey State Police was initiated. That
i nvestigation was exam ni ng stops nade by troopers
assigned to those barracks for the first four nonths of
1998 and is still pending. However, sone of the data
collected as part of that investigation are used in
this interimreport.”

What report? Do you know what report they're
tal ki ng about there?

LI EUTENANT SACHETTI: They're tal king about
the interimreport. |If you re asking ne what of ny
data they used, | would have no idea.

M5. GLADING Okay. They’'re talking about
your audit here, aren’t they?

LI EUTENANT SACHETTI: The way | -- the way

Exam nati on - Sachetti 19

you’ve just read it, that’s the way it seens to ne.

M5. GLADING Do you recall at the tinme
readi ng about your audit in the interimreport and a
reference to it as being still pending?

LI EUTENANT SACHETTI: |I'’msure when | read it
| may have nade note of that, but what’s that, been two
years now, right? So I don't recall today sitting
here, no.

M5. GLADING The reason | ask that is were
you surprised in -- well, let’s nove forward a little
bit. In md-My you testified | think |ast week that
you needed authorization to advance to the next phase
of the audit in order to continue, is that right?

LI EUTENANT SACHETTI: That's correct.

M5. GLADING And your troopers were running
out of work to do on the audit at that point.

LI EUTENANT SACHETTI: That's correct.

M5. GLADING Ckay. Wth the interimreport
heral ding the work that you were doing, in the second
par agr aph, just a few weeks before, were you surprised
that you weren’t getting answers to your request for
aut hori zation to continue the Troop D audit?

LI EUTENANT SACHETTI: | wouldn't relate it
directly to that but, yes, | would characterize it as |
was surprised that | wasn't getting any response as to
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Exam nati on - Sachetti 20

the direction in which we woul d head.

M5. GLADING Ckay. And | think you
testified | ast week that you were told by Col onel
Fedor ko and Col onel Dunlop at different points that the
deci sion was in the hands of downtown in the Attorney
General’s Ofice, is that right?

LI EUTENANT SACHETTI: That’'s correct. That'’'s
what | was told.

M5. GLADING And then in md-June the -- or
on June 10th the audit was shut down, right?

LI EUTENANT SACHETTI: That's correct.

M5. GLADING And were you given a reason at
the tinme for why it was shut down?

LI EUTENANT SACHETTI: No. It was just send
t he guys back, the detail was term nated.

M5. GLADING Okay. Since nost of the
di screpanci es you were finding were comng up in phase
t hree, and phase three was never even conpleted in
Cranbury -- well, my question is this. Was there any
difference in the findings that you were making on
February 10th in terns of the quality of the nunbers of
di screpanci es, the types of discrepancies, the findings
on February 10th when you briefed M. Zoubek and he
seened pleased with the progress and the findings that
you had been making in May?

Exam nati on - Sachetti 21

LI EUTENANT SACHETTI: We were still finding
sim |l ar discrepancies, yes.

M5. GLADING Okay. So there was no
qualitative difference in terns of the discrepancies
you were finding that would have led to a decision to
shut it down because now you weren’t finding anything
and then you were finding sonething?

LI EUTENANT SACHETTI: Qur response rate was a
little lower for Newark. And at the period of tine
you' re tal king about, it was com ng back at a rather
slowrate, but we were still finding discrepancies for
t hose responses that were com ng back. Simlar,
guess, in the rate as we had found at Cranbury and
Moor est own.

M5. GLADING M. Zoubek in his deposition
was sonmewhat critical of the audit and he said that he
guestioned that -- well, let me read it. It’s on Page
262 of his deposition. He gquestions why -- “Lieutenant
Sachetti is saying one of the reasons they weren’'t able
to conplete it is because all they were doing was
sending letters out to witnesses and they didn't have
work to do in the office.” M question is, why wasn't
a process of driving to people’ s houses, knocking on
doors and conpleting that? Was that ever the
met hodol ogy of this audit?
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LI EUTENANT SACHETTI: Never.

M5. GLADING Do you have any reason to
believe that M. Zoubek woul d have been under a
m si npression that that’s what you were doi ng?

LI EUTENANT SACHETTI: He may have been under
and | don’t want to speak for him but just as a point
of fact, for the Hogan and Kenna fal sification
i nvestigation, that’s what the investigators were
doing. So | don't know if he was m xing the two of
themtogether, | don’t know.

M5. GLADING Okay. As you pointed out or as
you pointed out before, the interimreport, the second
par agraph, cites your audit. And | just want to be
clear on this. You didn't provide an updated conpl ete
status report of the audit to that date anytine between
February 10th and April 20th, is that right?

LI EUTENANT SACHETTI: Simlar to what |I’'m
sure you have in your possession that | generated in
Cct ober of 2000, no.

M5. GLADING Ckay. So they hadn’t spoken
with you for two and a half nonths at this point. They
hadn’t gotten that kind of report fromyou for two and
a half nonths at that point?

LI EUTENANT SACHETTI: From nme, no.

M5. GLADING Did you find any exanples in
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your audit, wthout getting into cases that may still
be adjudicated as internal discipline cases -- well,
first of all, is it your understanding that none of the

di screpanci es you’ ve identified have ever been
adj udi cat ed?

LI EUTENANT SACHETTI: That's correct. Not as
of this date, no

M5. GLADING Did you find any discrepancies,
record- keepi ng di screpanci es, that were conparabl e or
rose to the level of the records falsification that was
all eged in the Hogan and Kenna indictnment for records
fal sification?

LI EUTENANT SACHETTI: At ny level, which is
without a full-blown internal investigation, | did.
That’s wi thout benefit of any type of in-depth or
further investigation | did, yes.

M5. GLADING How nany cases were there that
were near or at the l|level ?

LI EUTENANT SACHETTI: Now, this is at ny
estimation. | know of one that | think have sone -- in
my m nd, have sone serious concerns.

M5. GLADING Ckay. And in total you
identify discrepancies in how many cases?

LI EUTENANT SACHETTI: One hundred and fifty-
nine troopers out of 169 that were audited.
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M5. GLADING Okay. And at |east one of
t hose cases you think was serious enough that it
potentially rose to the | evel of Hogan and Kenna.

LI EUTENANT SACHETTI: | have sone concerns
wth, yes.

M5. GLADING And did you raise those
concerns with anyone?

LI EUTENANT SACHETTI: In conversation, yes.
On a formal level, it was turned over for an internal
i nvestigation, so obviously others agreed with ne that
there were sone serious concerns there.

M5. GLADING Who did you raise those
concerns with and when?

LI EUTENANT SACHETTI: M Captain, Captain Roy
Van Tassel. And like | had stated, there were sone
agreenent there al so because these were turned into
internal investigations. Specifically this individual.

M5. GLADING Had you identified -- where did
t he di screpancies for this egregi ous case that you' re
tal ki ng about come up, was it in phases one and two or
phase three?

LI EUTENANT SACHETTI: One and two.

M5. GLADING So it canme up by what date?

LI EUTENANT SACHETTI: Well, obviously prior
to the initial group of ten individuals that internal
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investigations were initiated on them And | believe
that that may have been February of ‘99. | believe.

M5. GLADING February of ‘997

LI EUTENANT SACHETTI: Yes.

M5. GLADING So this is prior to when the
records falsification case for Hogan and Kenna was
presented to the Grand Jury which was in March,
believe, is that right?

LI EUTENANT SACHETTI: |’mnot sure of the
date of that. | wouldn’t know.

M5. GLADING Was it -- you're pretty sure
about the date that it’'s February though that you
identified this instance of this trooper?

LI EUTENANT SACHETTI: In ny original
deposition of which you were present, | believe that I
testified that | think it was in February and if |
testified it was February, then |I'mpretty -- I'm

pretty certain it was about February when those
internals were originally initiated.

M5. GLADING Okay. So it was part of phase
one or two, one and two, in Cranbury, is that correct?

LI EUTENANT SACHETTI: That's correct.

M5. GLADING  And when did you conpl ete
phases one and two in Cranbury?

LI EUTENANT SACHETTI: Well, certainly by
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t hen.

M5. GLADING By when?

LI EUTENANT SACHETTI: By February of ‘99.
Now, we may -- by ne saying conpleted, we nay stil
have been receiving one or two calls periodically that
still had to do with Cranbury phase two, but for al
practical purposes it was pretty much conpl eted by that
tinme.

M5. GLADING And that date was? | was
interrupted, |I'’msorry.

LI EUTENANT SACHETTI: February.

M5. GLADING February. Was it early or late
February, do you recall?

LI EUTENANT SACHETTI: Early.

M5. GLADING Early February.

LI EUTENANT SACHETTI: Yes.

M5. GLADING Ckay. Do you know if the case
for that trooper was ever presented to a G and Jury?

LI EUTENANT SACHETTI: That | do not know.

M5. GLADING Were you ever called to testify
before a Grand Jury?

LI EUTENANT SACHETTI: No.

M5. GLADING There were ten cases, weren't
there, that were sent down to Crimnal Justice for

possi ble -- for review and possible crimnal action,
Exam nation - Sachetti 27
right?
LI EUTENANT SACHETTI: The total nunber nay be
11. | believe it started off as eight and a few others
as things went along were identified with other types
of problenms. | believe a couple of themwere

supervisors that we identified, so they were sent down
al so. They had internal investigations initiated
agai nst them al so.

M5. GLADING Okay. And those ten or 11
cases don’t include Hogan and Kenna, right?

LI EUTENANT SACHETTI: That's correct.

M5. GLADING Can you explain why your audit
covered the period of January 1, ‘98 through Apri
23rd, | believe it was?

LI EUTENANT SACHETTI: That's correct.

M5. GLADING Wiy was that cutoff date
chosen?

LI EUTENANT SACHETTI: | wanted to get a nost
recent picture of what the troops out on the Turnpike
were doing, so | chose a four-nonth period. | figured
t hat woul d enconpass just about everything that I
needed to look at. | would be able to get a picture,
in ny estimation, by |ooking at what a trooper was
doi ng for about a four-nonth period, and | chose those
nont hs.
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M5. GLADING Wiy didn’t you pick the end of
April though?

LI EUTENANT SACHETTI: The date of the
shooting was April 23rd.

M5. GLADING So was there sone correlation
bet ween your work and the shooting investigation in
your m nd?

LI EUTENANT SACHETTI : |’msure it was
initiated as a result of the shooting investigation,
yes.

M5. GLADING WAs there any need to provide
an exact contrast between the activities of Troopers
Hogan and Kenna and the activities of all the other
troopers in Cranbury?

LI EUTENANT SACHETTI: | never heard that, no.

M5. GLADING  Just to back up. On the issue
of this one egregious case that you identified that
rose to the level of falsification potentially that was
identified for Troopers Hogan and Kenna, you said it
t ook place during phase one and two of Cranbury, is
that right?

LI EUTENANT SACHETTI: That's correct.

M5. GLADING Phase three in Cranbury started
in Decenber of ‘98 and I’ mwondering if that refreshes
your recollection as to when you woul d have identified
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the problens with this trooper?

LI EUTENANT SACHETTI: There may have been one
or -- you know, of several. | can't say specifically
now when they cane up. They would have been in the
boxes of documents with the actual dates, but sitting
here right now, | can't testify as to when they cane
up. | know that a phase three was done on him only
because everyone who had an internal investigation
initiated against themal so had a phase three audit.

M5. GLADING Ckay. You said everyone who
had an internal investigation had a phase three?

LI EUTENANT SACHETTI: That's correct.

M5. GLADING Were there internals done on
troopers in Newark and Moorest own?

LI EUTENANT SACHETTI: Mborestown, yes.
Newar k are presently being conducted right now.

M5. GLADING Did you do phase three on
everyone for whomyou did internal s?

LI EUTENANT SACHETTI: | didn't but
i nvestigators that were assigned to the Internal
Affairs Investigation Bureau did.

M5. GLADING Was that done in the course of
the Troop D audit or subsequently?

LI EUTENANT SACHETTI: No, subsequently. That
was done as part of the internal investigation.
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M5. GLADING Ckay. Can you explain why you
provided a report on an audit that was shut down on
June 10th, 1999, why you did not provide a report on
that audit until October of 20007

LI EUTENANT SACHETTI: Could | -- | wasn’t
asked to.

M5. GLADING Did you ask to provide a
report?

LI EUTENANT SACHETTI: | asked if | shoul d.

M5. GLADING Who did you ask?

LI EUTENANT SACHETTI : | asked Col onel
Fedorko. | asked Col onel Dunlop. Mself and ny

Captain at the tinme, Captain Roy Van Tassel, had that
conversati on on nunmerous occasions. He indicated to ne
that he had brought this to the Third Floor’s attention
on nunerous occasions and that no further action would
be taken.

M5. GLADING Was it explained why no further
action was going to be taken?

LI EUTENANT SACHETTI: No.

M5. GLADING And why then, what pronpted
your providing a report to Major Brennan in October of
20007

LI EUTENANT SACHETTI: | was notified by Mjor
Brennan, who was ny supervisor, that | would be
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attending a neeting wwth him several nenbers of
Internal Affairs and Manta Patel fromthe Attorney
Ceneral’s Ofice and | was to be prepared to discuss
the Troop D audit. This was in Cctober of 2000.

M5. GLADING Do you know why nore than a
year after you had been shut down there was suddenly
new interest init?

LI EUTENANT SACHETTI: No, | don’t know why.

M5. GLADING | want to clarify sonething.
When you were in the mddle of the audit, well in the
spring of 1999, at sone point did you ask Col onel
Fedorko to reassign the troopers that you were working
with to send them back out to their -- the stations
that they had come fronf

LI EUTENANT SACHETTI: A couple different
tinmes, yes.

M5. GLADING And were you asking himthat
wi th the purpose of ending the audit?

LI EUTENANT SACHETTI: The first tinme | was
aski ng because | had had individuals assigned to ne
fromwhen this audit commenced and | was concerned that
they may be | osing out on pronotions or specialists
positions as a result of being detached to nme and |
didn’t want these individuals, who had perfornmed in an
adm rable fashion for nme, to | ose out on any type of




NRRRRPRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N

N NN
gapbhw

NRRRRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N -

N NN
gabhw

Exam nati on - Sachetti 32

pronotional opportunities they may have. So | had
asked if | could just start sending these individuals
back to their original assignnents.

M5. GLADING Were you asking that with the
assunption that you' d get new people in?

LI EUTENANT SACHETTI: Yes.

M5. GLADING Okay. And the second tinme --
was there a second tinme?

LI EUTENANT SACHETTI: The second tine was we
had a period of I'd say better than a week where | had
these 30 investigators, for lack of a better term
sitting around being unproductive. Calls were very
slowy comng in. W had conpl eted phase two of Newark
and I was | ooking for sonme guidance as to where we
woul d proceed. And after a week of having these
i ndi vi dual s not being productive, shall we say, | nade
an attenpt to then have them sent back to their
ori ginal assignnents.

M5. GLADING Ckay. Then what response did
you receive to that attenpt?

LI EUTENANT SACHETTI: That it would not be
done.

M5. GLADING And was a reason given?

LI EUTENANT SACHETTI: It’s in the Attorney
Ceneral’s Ofice’'s hands and they woul d nake the
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deci sion as to when these individuals would be sent
back.

M5. GLADING In the report that you provided
to Major Brennan in Cctober of 2000, you indicate that
the -- you indicated that the audit was cl osed down at
your recomrendation or request. |’mlooking for it
right now Do you recall that phrasing in there?

LI EUTENANT SACHETTI: No, | don't.

M5. GLADING |I'Il get back to it in a
second.

Did you -- during his testinony before the
Senate Judiciary Commttee in 1999, M. Zoubek
testified about the audit that grew out of the Turnpike
shooting and he testified that people -- troopers were
goi ng out of state and goi ng door-to-door. That wasn’'t
correct, was it?

LI EUTENANT SACHETTI: For the Hogan and Kenna
i nvestigation, they were, yes.

M5. GLADING No, he was actually testifying
about the Troop D audit that grew out of the Hogan and
Kenna investigation and indicated that troopers were
goi ng door-to-door out of state. That's not correct,
isit?

LI EUTENANT SACHETTI: That’'s not correct.

MS. GLADING Ckay.
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| think that’s all 1’ve got.

M. Chairman, that’s all |’ve got.

SENATOR GORMLEY: (Okay. Questions from
menbers of the Commttee?

Senat or Lynch.

SENATOR LYNCH: Lieutenant Sachetti, | just
want it clear in ny omn m nd. Wen you were first
brought in to this task in early May of ‘98, the
original instructions of what you were to do were to do
an audit or you were given sone |latitude to determ ne
what you should do or cone up with a plan?

LI EUTENANT SACHETTI: | was given sone
latitude. | was given sone |atitude and offered ny
opi nions as to where we shoul d proceed, yes.

SENATOR LYNCH: And were your suggestions in
terms of what phases one and two woul d be accepted?

LI EUTENANT SACHETTI: Yes.

SENATOR LYNCH: And was this in the context
of both Hogan and Kenna as well as the Cranbury
barracks as a whol e?

LI EUTENANT SACHETTI: No. At the tinme that
t hese conversations took place, | was already -- the
Hogan and Kenna investigation had been turned over to a
team of approximately 15 investigators. They were
actively working on that and | was detached fromthat
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at that point.

SENATOR LYNCH: So you weren’t doi ng anyt hing
regardi ng Hogan and Kenna directly?

LI EUTENANT SACHETTI: Not at that point, no,
sir.

SENATOR LYNCH: Had you done any previous
audits before May of ‘98?

LI EUTENANT SACHETTI: No, sir.

SENATOR LYNCH: And did you have any specific
training in this?

LI EUTENANT SACHETTI: No, sir.

SENATOR LYNCH: And so when you determined to
make recommendati ons back as to how this audit should
be conducted, did you consult with people as to what it
coul d consi st of and what records m ght be avail abl e?

LI EUTENANT SACHETTI: | had -- at that point
| had spent approximately 22 years as a road trooper or
supervising other road troopers. It was ny

understanding that | was given this detail based upon
nmy road experience.

SENATOR LYNCH: And you had an idea, of
course, as to what records would be avail abl e and what
m ght not be avail abl e?

LI EUTENANT SACHETTI: Yes, sir, | did.

SENATOR LYNCH: And those that woul d be
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avai l able woul d be the call-in |l ogs and patrol charts?

LI EUTENANT SACHETTI: Patrol charts, radio
| ogs, sumonses sheets, things along these lines. Yes,
sir.

SENATOR LYNCH: And did you know t hat
consent-to-search informati on was avail abl e?

LI EUTENANT SACHETTI: Yes, sir. But if I
may, and | don’t nmean to interrupt you there, Senator,
but --

SENATOR LYNCH: Feel free.

LI EUTENANT SACHETTI: -- we were specifically
| ooking at the types of issues that we identified with
Hogan and Kenna.

SENATOR LYNCH: Right. And those issues were
specifically msleading information on the radio | ogs
and patrol charts, sumonses, warnings; so forth, so
on?

LI EUTENANT SACHETTI: Yes, sir. W would, in
the course of our audit, have occasion to view consent
searches or probabl e cause searches when we intervi ewed
the notorists to nake sure that proper docunentation
was filed as a result of a search that was conduct ed.

SENATOR LYNCH: Yeah. So the only thing you
had to do in the consent-to-search in the Troop D audit
was i f you discovered in your communi cation with the
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nmotorists that there had been a search conducted?
LI EUTENANT SACHETTI : Yes, sir.
SENATOR LYNCH: So it would be purely

coincidental. It had nothing to do with the m ssion
t hat you had enbar ked on?
LI EUTENANT SACHETTI: |’m sorry?

SENATOR LYNCH: It didn’t have directly to do
with the m ssion you enbarked on, nanely to --

LI EUTENANT SACHETTI: Well, we were exam ni ng
everything that the troopers did for that four-nonth
period of tine --

SENATOR LYNCH: Right.

LI EUTENANT SACHETTI: ~-- to determine if
there were any di screpanci es.

SENATOR LYNCH: But you weren’t going out and
| ooki ng at consent-to-search docunents fromthe
begi nning of the Troop D audit?

LI EUTENANT SACHETTI: No, sir.

SENATOR LYNCH: Nor did you ever as part of
the Troop D audit?

LI EUTENANT SACHETTI: To do a study of thenf

SENATOR LYNCH: Right.

LI EUTENANT SACHETTI: No, sir.

SENATOR LYNCH. Sonmewhere in -- I'’mtrying to
get sone tinme lines in ny head established. You
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fini shed phases one and two in Cranbury, Morestown and
Newar k by what date?

LI EUTENANT SACHETTI: Well, we began -- we
had fini shed one and two of Morestown and Cranbury by
| would say February of *99. W then initiated phase
one and two of Newark March 8th of ‘99.

SENATOR LYNCH: And how Il ong did that take
you to conpl ete?

LI EUTENANT SACHETTI: Until May. W were
May. May was when we got into this situation where
was having individuals --

SENATOR LYNCH: Right. And when did you
initiate -- it appears that you initiated phase three
in Cranbury fromyour testinony before in Decenber of
‘987

LI EUTENANT SACHETTI: Yes, sir.

SENATOR LYNCH: And why was that done in
Decenber of ‘98, that is the initiation of phase three?

LI EUTENANT SACHETTI: | had concerns, as |
had previously testified, that there may be a
possibility existing of troopers who may have not been
identified by an exam nation of their paperwork. |
wanted to make sure that we weren’t m ssing anybody
that may be engaging in sone type of inproper actions.
That’s when | made the proposal to initiate phase
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t hr ee.

SENATOR LYNCH: And so you asked for
perm ssion to do phase three and gave the reasons
why - -

LI EUTENANT SACHETTI: Yes, sir.

SENATOR LYNCH: -- and that’s when you
brought in Eco-Stat?

LI EUTENANT SACHETTI: Yes, sir, that’s
correct.

SENATOR LYNCH: And when you were shut down
in -- strike that.

When you began -- when you finished Newark
phases one and two was when?

LI EUTENANT SACHETTI: W began Newar k phase
one and two March 8th of “99. W were for al
practical purposes finished up in about May. Responses
were comng in very slow, so | hesitate to say that we
were conpleted at that point. W were still getting
one, two, three responses a day.

SENATOR LYNCH: But there wasn’t any active
pursuit at that point?

LI EUTENANT SACHETTI: No, sir.

SENATOR LYNCH: And you were shut down from
doing any further action in May?

LI EUTENANT SACHETTI: No, June 10th or 11th.
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| believe June 10t h.
SENATOR LYNCH: Well, when were you put on

hol d?

LI EUTENANT SACHETTI: May.

SENATOR LYNCH. May what ?

LI EUTENANT SACHETTI: Probably about My
14t h.

SENATOR LYNCH: So that woul d have been the
week follow ng the confirmation hearings for Peter
Verni ero, correct?

LI EUTENANT SACHETTI: If you say so. | don’t
pay too nuch attention to that.

SENATOR LYNCH: And you were shut down June
what ?

LI EUTENANT SACHETTI: June 10t h.

SENATOR LYNCH: Do you know when Peter
Verniero was sworn in to the Suprene Court?

LI EUTENANT SACHETTI: No, sir, | don't.

SENATOR LYNCH: W th the now 11 troopers you
identified as having significant problens that you
di scovered in phase one and two of the three barracks
and al so | guess part of phase three in Cranbury, there
were 11 troopers who you felt had significant
violations and you referred to Internal Affairs?

LI EUTENANT SACHETTI: No, sir. That was a
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deci sion made by ny Captain at the tinme, Captain Roy
Van Tassel .

SENATOR LYNCH: Ckay. So you had turned this
information over to Van Tassel and he nade the
recommendation to go to Internal Affairs?

LI EUTENANT SACHETTI: Yes, sir. Yes, sir.

SENATOR LYNCH: And there was publicity back
inthat tine franme of the first half of 99 that these
ten people were being referred to the Division of
Crimnal Justice?

LI EUTENANT SACHETTI: Yes, sir.

SENATOR LYNCH: Do you renenber that?

LI EUTENANT SACHETTI: Yes, sir, | do.

SENATOR LYNCH: Were you aware of that
referral ?

LI EUTENANT SACHETTI: From a conversation
had with the investigators, yes, sir, | was.

SENATOR LYNCH: And not hing was presented to
a Gand Jury on themto the best of your know edge?

LI EUTENANT SACHETTI: | have no idea, sir.

SENATOR LYNCH: Were you certainly weren't
called to testify before a Gand Jury?

LI EUTENANT SACHETTI: No, sir, | was not.

SENATOR LYNCH: Now, these ten or 11 as you
now descri be, those people, those troopers, did any of
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them have rank at that tinme?

LI EUTENANT SACHETTI: Yes, sir. There may
have been a couple of sergeants in there.

SENATOR LYNCH: And were nost of themin
Cranbury or were they spread evenly throughout the --

LI EUTENANT SACHETTI: No, sir, there were
nmore in Cranbury than there were in Moorestown.

SENATOR LYNCH: And you had indicated earlier
in your deposition and today that one of the reasons
you went to phase three was you didn’'t want people
falling through the cracks and who had escaped through
the problens with the radio | ogs and patrol charts, and
you wanted to nmake sure that there was sonme equity in
this process, correct?

LI EUTENANT SACHETTI: Yes. | wanted it to be
accur at e.

SENATOR LYNCH: And you al so didn't want
peopl e to be penalized for relatively mnor infractions
and those who may have been nore cul pabl e woul d have
skated t hrough phases one and two and thus be still in
line for pronotions and better assignnents and all of
t hose things, correct?

LI EUTENANT SACHETTI: Yes, sir.

SENATOR LYNCH: O the 11 people that had
nore significant issues that ultimately were referred
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to Internal Affairs and then to the Division of
Crimnal Justice, are you aware to this date whether
any of those 11 were pursued through Internal Affairs
or through a court martial proceedi ng?

LI EUTENANT SACHETTI: As far as | know, they
have never gone through a court martial system no,
sir.

SENATOR LYNCH: So they woul d have nothing in
their jackets, their folders, their personnel folders,
to indicate that they had these violations as far as
you know?

LI EUTENANT SACHETTI: | think the
investigations are still pending. By pending | nean
t hey haven’t gone through the whole process to
adj udi cati on.

SENATOR LYNCH: And so -- but to answer ny
guestion then, there would be nothing in their jackets
to indicate that they had any infractions?

LI EUTENANT SACHETTI: That's correct.

SENATOR LYNCH: So those peopl e could
concei vably have been assigned to better detail, to
nore specialized detail or even pronoted, correct?

LI EUTENANT SACHETTI: Not necessarily. Any
tinme a specialist selection or pronotion process is
underway, they contact Internal Affairs to determne if
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there’s anything pending of a significant nature for
t he individual .

SENATOR LYNCH: All right. Are you
personal ly aware of any of those 11 peopl e who have
been reassigned to better detail or pronoted?

LI EUTENANT SACHETTI: No, sir, | amnot, no.

SENATOR LYNCH: Are you aware of any of those
11 who have left the service of the State Police?

LI EUTENANT SACHETTI: No, sir, |I’mnot.

SENATOR LYNCH: Did you have any contact in
-- I'’'msorry, strike that.

When did you take on this original assignnent
which you were in in May of ‘98? Wat’'s the nane of
the Division or --

LI EUTENANT SACHETTI: The I nspection Unit?

SENATOR LYNCH: Right, Inspection Unit. You
went there when?

LI EUTENANT SACHETTI: | went there in Cctober
of ‘97.

SENATOR LYNCH: Did you ever have any direct
comuni cation orally or in witing wth M. Rover?

LI EUTENANT SACHETTI: No, sir.

SENATOR LYNCH: You’ ve never been in his
conpany at any tine during any of your discussions?

LI EUTENANT SACHETTI: Sir, | wouldn’t know
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himif he walked in this room

SENATOR LYNCH: Starting back when you took
this assignnent on in the fall of ‘97, did you have any
conversations with Sergeant G | bert about his work or
his audit?

LI EUTENANT SACHETTI: No, sir.

SENATOR LYNCH: Have you ever had any
di scussions with himabout his work and his audit?

LI EUTENANT SACHETTI: Maybe in the past week
or two | have, just as a result of his testifying
before the Commttee. But, no, sir.

SENATOR LYNCH: Never in the context of the
work that you were doing in the Troop D audits?

LI EUTENANT SACHETTI: No, sir.

SENATOR LYNCH: Subsequent to your being shut
down in June of 1999, were you -- did you continue to
performother audits as part of your duties?

LI EUTENANT SACHETTI: No, sir.

SENATOR LYNCH: Have you exam ned ot her
audits that have occurred since June 1, 1999?

LI EUTENANT SACHETTI: | don’t know -- | know
that | generated a special report synopsizing several
audits that were conducted prior to ny transfer to the
| nspection Unit. The exact date of which I’ m not
certain right now | think it may have been around
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that tine.

SENATOR LYNCH: So that was the summer of ‘98
as | think you previously indicated in your deposition.

LI EUTENANT SACHETTI: Like I say, |’ m not
certain of the tine.

SENATOR LYNCH: Subsequent to June of 1999,
did you do any other analysis of audits?

LI EUTENANT SACHETTI: No, sir.

SENATOR LYNCH: Have you seen any audits that
wer e conducted since June of 19997

LI EUTENANT SACHETTI: No, sir, | have not.

SENATOR LYNCH: So you’'re not aware of any
consent-to-search data or stop data on the Turnpike
t hat woul d have been accumul at ed post-June 19997

LI EUTENANT SACHETTI: No, sir, I'mnot. |’'m
not aware of any.

SENATOR LYNCH: Between February and -- the
begi nni ng of February and the end of April of 1999, did
you have any discussions with Col onel Dunlop about his
concern that the Attorney Ceneral’s Ofice was | ooking
to indict Carl WIIlians?

LI EUTENANT SACHETTI: No, sir.

SENATOR LYNCH: Have you tal ked to Col one
Dunlop in the last two weeks about his testinony or
yours?
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LI EUTENANT SACHETTI: | saw Col onel Dunl op
here | ast week for the two days that | was here waiting
to testify. W just spoke in general terns.

SENATOR LYNCH: Were you asked to review any
docunents or testinony by others who have testified
here in the last couple of weeks?

LI EUTENANT SACHETTI: | was asked by the
Division of Law to review ny transcript and Director
Zoubek’ s transcri pt.

SENATOR LYNCH: Did you review Director
Zoubek’ s transcript?

LI EUTENANT SACHETTI: No, sir, | did not.

SENATOR LYNCH: Do you know what the purpose
of their | ooking to have you review Zoubek’s testinony
was ?

LI EUTENANT SACHETTI: At the tinme they asked
me to review both and if there were any di screpancies
between mne and his to give thema call back.

SENATOR LYNCH: But you didn't review
Zoubek’ s testinony?

LI EUTENANT SACHETTI: | didn't reviewit, no.

SENATOR LYNCH:  You felt it was
I nappropri ate?

LI EUTENANT SACHETTI: | didn’t have tine.

SENATOR LYNCH: As part of the confirmation
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hearings for then Attorney General Verniero on his

nom nation to the Suprenme Court on May 6th, 1999, the
Attorney General testified on Page 8 of the May 6th
hearing, and I quote. “As | indicated yesterday, the
data that is used in part and cited in the April 20
report, the interimreport, we actually began gathering
a year ago.” Did you ever look at the interimreport
to determne if any of your data was contained in the
interimreport?

LI EUTENANT SACHETTI: | recall reading the
interimreport and | don’t believe that any of ny data
was in there, no.

SENATOR LYNCH: So that’s not true, is it?

LI EUTENANT SACHETTI: | don’t believe that
any of nmy data -- they may have used it, | can't say
one way or the other, but |I don't --

SENATOR LYNCH: There’s nothing in the
witten text of that that would indicate that they used
it, however --

LI EUTENANT SACHETTI: That's correct.

SENATOR LYNCH: And then continuing on on the
sanme page the question is: “You began gathering sone
dat a subsequent to the shooting but that data was
surroundi ng arrests, wasn't it?”

And the answer is: “Wll, no, it was data
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com ng out of the Cranbury, Moorestown barracks.

don’t know as | sit here if it was exclusively on
arrests. It may have been other forns of data as well.
It may have been stop-and-search data, |’'’mnot sure.”

You weren’t doing stop-and-search data, were
you?

LI EUTENANT SACHETTI: No, sir.

SENATOR LYNCH: And then in answer to Senat or
Grgenti’s questions on May 5th, 1999 during the
confirmation hearings at Page 203, the Attorney Ceneral
said, “Well, as I, and maybe |’ m being unartful, as I
indicated |l ast week and | believe earlier, that the
data that was included in the report recently issued
was gat hered, we had begun that process al nost a year
ago and at that point intinme, if I’mnot m staken, and
|’d have to check the cal endar, there was no political
climate back then. That was a year ago. W had begun
working in earnest in gathering information and data
out of the two barracks, Cranbury and Moorestown, which
ultimately allowed us to wite the report on April the
20th, the interimreport.”

Again, | ask you, was there anything in that
report that you saw that canme fromyour Troop D audit?

LI EUTENANT SACHETTI: No, sir.

SENATOR LYNCH: Also on May the 5th, 1999,
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the confirmation hearings at Page 206, the Attorney
CGeneral says, “W are continuing,” and this is My 5th,
1999, “We are continuing to conduct audits of the

vari ous barracks. Wether that touches the exact tine
statistics or not, I’mnot sure. |’mnot doing the
specific audits, but the investigations are conti nuing.
We’'re now going into the second phase of that

i nvestigation and review.”

Were were you in ternms of this review on May
the 5th, 1999?

LI EUTENANT SACHETTI: May the 5th we were
still conpleting phase two of Newark. It was starting
to sl ow down at that point.

SENATOR LYNCH: But you had already then
conpl eted phase one and two of Moorestown and Cranbury
and you had conpleted nore than half of phase three,
Cranbury, correct?

LI EUTENANT SACHETTI: That's correct.

SENATOR LYNCH. And subsequent to this date
of his testinony on May the 5th, 1999, you were put on
hold and you estimated that to be a week later, ten
days later, whatever it was?

LI EUTENANT SACHETTI: Yes, sir. A week, ten

days. | wouldn't use the term“put on hold.” The
responses were comng in slow. | was |ooking for
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gui dance as to where we were going to go. \Wether we
were going to go back and continue with phase three of
Cranbury or what direction we were going to head.

SENATOR LYNCH. But at that point you had 30
pl us troopers assigned to your detail and they really
had nothing to do for the nost part, correct?

LI EUTENANT SACHETTI: That's correct.

SENATOR LYNCH: And you had indicated this to
bot h Fedor ko and Dunl op?

LI EUTENANT SACHETTI: That's correct.

SENATOR LYNCH: And those 30 plus troopers
that really had nothing to do, were they staying honme
or going to the gyn? Wat were they doing?

LI EUTENANT SACHETTI: | woul d hope that they
were finding of a State Police nature to keep
t henmsel ves occupied. | woul d hope.

SENATOR LYNCH: But at that point in tine
they really weren’t accountable to anyone ot her than
you, correct?

LI EUTENANT SACHETTI: They were all over the
state. | had them working out of different barracks
wherever they lived. This pool of individuals cane
fromas far south as Wodbine and as far north as
Sussex. And generally it was here’s what your task to
do. Wen it’s conpleted, bring it in. They were given
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a great deal of latitude as far as --

SENATOR LYNCH: Ri ght.

LI EUTENANT SACHETTI: -- being responsible.

SENATOR LYNCH. But you were concerned about
t hose 30 peopl e because they were renoved fromtheir
basi ¢ assignnments to be under your direction and in
that vein they also nay be m ssing opportunities for
pronotions and ot her things?

LI EUTENANT SACHETTI: Yes, sir.

SENATOR LYNCH: Again, on May 5th, 1999 of
then Attorney General Verniero s testinony on Page 65
in answer to Senator Matheussen’s question, the
Attorney General testified: “Wll, the underlying data
that was used to support the report we actually begun
collecting a year ago, thereabouts, as a result of the
Tur npi ke incident that occurred in April of |ast year.”

Again | ask you, was there anything in the
underlying data in the report, the interimreport, that
was a product of your Troop D audit?

LI EUTENANT SACHETTI: No, sir, it hadn’t been
produced, any final work product hadn’'t been produced
at that point.

SENATOR LYNCH: Thank you, Lieutenant.

SENATOR GORMLEY: Senator Furnari.

SENATOR FURNARI: | just have a couple of
Exam nation - Sachetti 53
guestions that | just need to clarify for nyself.
First of all, we tal ked about the officers or

the troopers, and I’musing this word, it’s probably
not the termof art, but there were admnistrative
deficiencies of the things that they did in their
reports, violations of standard operating procedures of
the State Police. In your experience as -- and | note
that you said here today that there were people that
were referred to Internal Affairs. [In your experience,
have there been many indictnents of troopers for
failing to properly fill out their reports for these
adm ni strative --

LI EUTENANT SACHETTI: No, sir.

SENATOR FURNARI: Have there ever been any
that you' re aware of?

LI EUTENANT SACHETTI: No, sir, | know of
none.

SENATOR FURNARI:  So in your experience these
matters, the ones that are referred for Internal
Affairs and discipline, so far as you' re concerned and
to your know edge, never in the history of the State
Police has a crimnal indictnment been sought for that
kind of activity?

LI EUTENANT SACHETTI: Not to my know edge.

SENATOR FURNARI:  Okay. Now, | ama little
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concerned about the previous testinony of Deputy
Attorney Ceneral Zoubek and his criticismof what was
going on in your investigations at the previous
proceedi ngs. Do you have any idea what would | ead him
to believe that your unit should have started to do
other things rather than just kind of sit around and
wai t ?

LI EUTENANT SACHETTI : | woul dn’t know.
SENATOR FURNARI: Well, is it standard
procedure that -- | nmean you're -- well, let’'s try

this. Wat would you have done to conpl ete phase three
once the responses stopped com ng back? Wat would you
have done?

LI EUTENANT SACHETTI: We woul d have needed to
identify additional notorists that needed to be
cont act ed.

SENATOR FURNARI :  Ckay. Now, why woul d you
need the authorization fromsonmeone in the Attorney
General’s Ofice to do that?

LI EUTENANT SACHETTI: Because | had detached
all of the personnel that | had doi ng phase three at
Cranbury, detached them and placed them over to do one
and two of Newark. | didn’'t need authorization from
the Ofice of the Attorney General to do that. | never
asked for authorization fromthe Ofice of the Attorney
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CGeneral to do that. | asked fromny command where
should go with this.

SENATOR FURNARI: Ckay. And your comrand
indicated to you that they didn't want you to do it.

LI EUTENANT SACHETTI: That the decision was
not theirs.

SENATOR FURNARI:  Okay. So they were telling
-- now, is that the usual course of business in the
course of investigation that the Attorney General wll,

in your words, “make these decision,” it’s not the
State Police decision?
LI EUTENANT SACHETTI : | ve never seen it.

SENATOR FURNARI:  So this is the first tine
that that’s happened?

LI EUTENANT SACHETTI: Well, like |I say, ny
experience at this level is very limted. Like |I had
testified earlier, the magjority of ny career was spent
on the road so on the road we nmake our own deci sions as
t hey occur, as the incidents occur.

SENATOR FURNARI: How | ong were you invol ved
in this unit prior to undertaking this investigation?

LI EUTENANT SACHETTI: | was assigned to the
Staff Inspection Unit for about 18 nonths back in 1993
to ‘94 as the Assistant Staff Inspecting Oficer. And
| was reassigned back here Cctober of 1997.
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SENATOR FURNARI :  Okay. But in your
experience over that period of time, the Attorney
CGeneral had not been as, shall we say, intimtely
involved in investigations as they becanme in the ones
that you were involved wth?

LI EUTENANT SACHETTI: As far as | know, yes,
sir.

SENATOR FURNARI: Okay. Thank you. | have
no ot her questi ons.

SENATOR GORMLEY: Senator G rgenti.

SENATOR @ RGENTI :  Thank you, M. Chairman.

Good norning, Lieutenant.

LI EUTENANT SACHETTI: Good norning, sir.

SENATOR G RGENTI: Lieutenant, just let ne
refresh ny record here.

Who originally charged you with the conduct
of the Troop D audit?

LI EUTENANT SACHETTI: I'msorry, sir?

SENATOR G RGENTI: Wio originally charged you
with the conduct of the Troop D audit? Who gave you
that --

LI EUTENANT SACHETTI: Lieutenant Col onel
Robert Dunl op.

SENATOR 3 RGENTI: And who were you to report
your findings to?

Exam nati on - Sachetti 57

LI EUTENANT SACHETTI: | reported ny findings
both to ny Captain and through the chain up to Col onel
Fedor ko and Col onel Dunl op.

SENATOR G RGENTI: And you directly reported
it to your Captain and that was --

LI EUTENANT SACHETTI: Yes, sir. He was aware
of everything we were doing.

SENATOR G RGENTI: Was it discussed at that
time how frequently you would report your findings?

Was there supposed to be updates? WAs there a tinme
frame or schedul e?

LI EUTENANT SACHETTI: I n about August of 1998
| was conpleting a daily briefing sheet for ny Captain
and it was ny understanding that a copy of that went to
Col onel Fedorko. So that was done on a daily basis.

SENATOR G RGENTI: And is ny recollection
correct that you testified that Lieutenant Col onel
Fedorko notified you that the audit was being shut
down? Was he the individual that told you that?

LI EUTENANT SACHETTI: He’'s the one who told
me that the audit was term nated and | would send these
personnel back to their original assignnents.

SENATOR G RGENTI: And did he provide you
wi th any reasoning for shutting it down at the tinme?

LI EUTENANT SACHETTI: No, sir, he did not.
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SENATOR G RGENTI: He just said shut down --

LI EUTENANT SACHETTI: Shut down.

SENATOR 3 RGENTI: Regarding the three and
three-quarter nonths of tine span which you exam ned,
what was your decision to use that time frame from
January to April? Wiy was that period sel ected or
pi cked?

LI EUTENANT SACHETTI: | wanted to get a nost
recent picture of what the troopers were doing right up
to the date of the shooting. And | thought four nonths
coul d enconpass enough of what we need to | ook at to
give us an accurate picture as to what the troops out
on the Turnpi ke were doi ng.

SENATOR G RGENTI: Al right. Because |
understand that the rationale for ending the tine frame
on April 23rd was because of the shooting. Ws there a
reason for beginning on January 1 or was that just an
arbitrary decision --

LI EUTENANT SACHETTI: It was just a decision
that | made. | felt that we could get, like |I said, an
accurate portrayal of what the troopers were doi ng by
| ooki ng at a four-nonth period.

SENATOR G RGENTI: So | nmean it was your
belief that any statistical evidence that one-third of
a year would provide an accurate sanple to understand
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the overall behavior of road troopers?

LI EUTENANT SACHETTI: At Cranbury if there
was any falsification being done I thought | could
identify it by looking at a four-nonth period.

SENATOR G RGENTI: Ckay. And just in
cl osing, one other point that was nentioned by Senat or
Lynch previously. You said that you were asked to
review your testinony and Zoubek’ s testinony?

LI EUTENANT SACHETTI: Yes, sir.

SENATOR 3 RGENTI:  Who was the person that
asked you to do that?

LI EUTENANT SACHETTI: Brian Fl anagan and
Al'lison Accurso.

SENATOR 3 RGENTI:  Who were they?

LI EUTENANT SACHETTI: From Division of Law.

SENATOR G RGENTI: And your response is you
woul d not do it?

LI EUTENANT SACHETTI: M response was if |

get the opportunity, I'lIl doit. 1 amtasked with
runni ng an Inspection Bureau. | have a nunber of
i ndi viduals that work for me on a daily basis, | didn't

have the tinme to do that.

SENATOR LYNCH:. Well, you said earlier you
did feel that was inappropriate.

LI EUTENANT SACHETTI: That was Senat or
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Lynch’ s characteri zation.
SENATOR G RGENTI: Wyul d you characterize it

t hat way?

LI EUTENANT SACHETTI: | may.

SENATOR G RGENTI :  Thank you very nuch.

SENATOR GORMLEY: Just two questions. Jo.

M5. GLADING Lieutenant, | just want to
clarify the record because | m scharacterized sonething
before. | said that the decision was made by you to

shut down the audit but, in fact, there’'s a reference
in what you filed in Cctober indicating that the
decision -- on June 9th a decision was made by Fedor ko,
Acting Superintendent, to discontinue the audit and
return personnel. There was testinony |ast week by

Col onel Fedorko, and I’mjust trying to understand
this, last week by Col onel Fedorko and by Col onel

Dunl op that the decision was nmade by the AGs Ofice,
is that correct?

LI EUTENANT SACHETTI: Well, Col onel Fedorko
is in my chain-of-conmmand so that’'s who | took ny order
from

M5. GLADING Okay. So you got the order
from Col onel Fedorko --

LI EUTENANT SACHETTI: Yes.

M5. GLADING -- but not -- the decision was
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not necessarily nmade by Col onel Fedorko?

LI EUTENANT SACHETTI : | don’t know who nade
the decision. As |’ve testified, Colonel Fedorko gave
me the order

M5. GLADING Okay. And just quickly. On
the Soto appeal when you had an understanding that the
decision of -- that your audit would have an effect on
the proceedings in Soto, on the Soto appeal, when did
you hear that? Wuld that have been February?

LI EUTENANT SACHETTI: No. No, that woul d
have been nmuch -- that would have been prior to
initiating the Morestown audit.

M5. GLADING Ckay. So when was that?

LI EUTENANT SACHETTI: | think in the fall.
M5. GLADING Ckay. And the interimreport
was still -- the reference to your audit -- here is ny

guestion. On March 5th when the State sought to del ay
the appeal date, the Appellate argunents in Soto --

LI EUTENANT SACHETTI: |’msorry, what was the
dat e?

M5. GLADING On March 5th, 1999 when the
State sought to delay the Appellate argunents in Soto
and used your audit as one of the justifications for
it, you had not provided them any updates since
February 10th. And, in fact, you didn’t provide them
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any update up until April 20th when the Soto appeal was
actually dropped, is that right?

LI EUTENANT SACHETTI: | didn't specifically,
but I'’mnot privy to what may have been provi ded by
Col onel Fedorko or Col onel Dunl op.

M5. GLADING Ckay. But in terns of the
synopsis of -- the overall status of the audit --

LI EUTENANT SACHETTI: For the 169 troopers,
no, nothing woul d have been provided at that point.

M5. GLADING And February 10th was the | ast
synopsis of the overall audit that they had, is that
right?

LI EUTENANT SACHETTI: That's correct.

M5. GLADING Ckay. So apparently they were
able to make the deci sion about dropping Soto w thout
your audit?

LI EUTENANT SACHETTI: | don’t know.

M5. GLADING And then the interimreport
reference in the second paragraph to your audit being
still pending, in a sense it’s still pending now, isn't
it?

LI EUTENANT SACHETTI: It’'s -- yes. There’'s
internal investigations that are presently being
conducted for those troopers that have been identified.

M5. GLADING In the page of your report that
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we received, we’'re mssing page -- we're apparently
m ssing a page and it’s trooper nunber 34. Is there
anyt hi ng about trooper nunber 34 that stands out --
well, actually the m ssing page enconpasses part of
trooper 33 and part of trooper 34. If | showed you
t hese pages, would you tell nme if you think there’'s
anything that we’'re m ssing that ought to be here?

LI EUTENANT SACHETTI: | don’t know who
trooper 34 is, ma’ am

M5. GLADING It doesn’'t stand out in your
m nd as an inportant case?

LI EUTENANT SACHETTI: No. | haven't visited
this report for two years so | wouldn’'t really know
O her than providing it back in Cctober, | haven't

reviewed it for two years.
M5. GLADING Do you see how t hose pages
don’t match up?

LI EUTENANT SACHETTI: Yes. Yes. | would
have no idea. | have no explanation for that.
M5. GLADING Do you have any -- is it the

trooper that was the nost egregious that you had
identified to your recollection or is it a trooper that
doesn’t stand out in your m nd?

LI EUTENANT SACHETTI: | can’t answer that. |
have to | ook at the original report to determ ne that.
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M5. GLADING Okay. Maybe we can get a
conplete copy of that audit report fromyou. W'l
make a request through the Attorney General’s Ofice.

LI EUTENANT SACHETTI: Certainly.

M5. GLADING Thank you

SENATOR GORMLEY: Ckay. Thank you.

Senat or Zane.

SENATOR ZANE: Lieutenant, just a couple of
gquesti ons.

You were asked sone questions by both
Senators Grgenti and Lynch about review ng certain
docunents prior to testifying here?

LI EUTENANT SACHETTI: Yes, sir.

SENATOR ZANE: (Ckay. And the docunents that
you were asked to review were what again?

LI EUTENANT SACHETTI: Transcripts of ny
deposition and Director Zoubek’ s deposition.

SENATOR ZANE: (Ckay. Could you tell us --
you indicated that that request was nade of you a
coupl e weeks ago?

LI EUTENANT SACHETTI : | woul d say | ast
Fri day.

SENATOR ZANE: (Ckay.

LI EUTENANT SACHETTI: Not this past Friday,
the Friday before.
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SENATOR ZANE: Ten days ago, thereabouts?

LI EUTENANT SACHETTI: Yes, sir.

SENATOR ZANE: Ckay. And you nentioned the
names of two people. Are they Attorney General s?

LI EUTENANT SACHETTI: Yes, sir.

SENATOR ZANE: \What were the names again?

LI EUTENANT SACHETTI: Brian Fl anagan and
Al'lison Accurso.

SENATOR ZANE: \What is your connection to
ei ther of those Attorney General s?

LI EUTENANT SACHETTI: | would imagine they' re
my | egal representation.

SENATOR ZANE: Are they sitting here in this
room t oday?

LI EUTENANT SACHETTI: Brian is right here and
| don’t see Allison, no, sir.

SENATOR ZANE: (Okay. Were the circunstances
of you being asked to review those docunents for
di screpanci es --

LI EUTENANT SACHETTI: Yes, sir.

SENATOR ZANE: -- is that what you said?
Ckay.

Was that just in the course of sone routine
review with your attorney or was that a specific
meeting for that purpose?
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LI EUTENANT SACHETTI: | don’t know t he act ual
reason for it, sir. That's all -- the conversation
had was exactly as | had stat ed.

SENATOR ZANE: Who asked for the neeting?

LI EUTENANT SACHETTI: It wasn’t a neeting, it
was tel ephone calls.

SENATOR ZANE: Tel ephone?

Was there a follow up to find out whether you
did it or not?

LI EUTENANT SACHETTI: Yes, sir.

SENATOR ZANE: And what did you tell thenf

LI EUTENANT SACHETTI: That | hadn’t gotten to
it.

SENATOR ZANE: What did they tell you?

LI EUTENANT SACHETTI: |If you get a chance,
get to it.

SENATOR ZANE: Was there any other follow up
to that?

LI EUTENANT SACHETTI: No, sir.

SENATOR ZANE: | may have witten sonething
down incorrectly. If | did, please help ne out here.
When you were tal king about | think the term nation of
your report and your investigation and the possible
restart of your investigation, you indicated in
response to Ms. dading s question, you said sonething
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about it’s in the hands of the Attorney General. Do
you recall saying that?

LI EUTENANT SACHETTI: Yes, sir. That was not
nmy characterization, that was the explanation |I got
from both Col onel Fedorko and Col onel Dunl op.

SENATOR ZANE: Col onel Fedorko and who el se?

LI EUTENANT SACHETTI: Col onel Dunl op.

SENATOR ZANE: At the sane tinme or at
different tinmes?

LI EUTENANT SACHETTI: Probably at the sane
time and probably at different tines.

SENATOR ZANE: So it was said to you nore
t han once?

LI EUTENANT SACHETTI: Yes, sir.

SENATOR ZANE: So it was clear to you that --
| guess |I'’m asking you, was it clear to you that your
investigation was term nated at the direction of the
Attorney General based upon what Fedorko and Dunl op had
said to you?

LI EUTENANT SACHETTI: Yes, sir.

SENATOR ZANE: Did you inquire why?

LI EUTENANT SACHETTI: No, sir.

SENATOR ZANE: They said it and that was an
order and you were a good soldier and did exactly what
they said, is that correct?
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LI EUTENANT SACHETTI: Yes, sir.

SENATOR ZANE: Di d anybody vol unteer an
expl anati on?

LI EUTENANT SACHETTI: No, sir.

SENATOR ZANE: What was the timng of those
conversations, approximate, wi th Dunl op and Fedor ko?

LI EUTENANT SACHETTI: |’mnot sure of the
guestion, sir. Wat do you nean by tim ng?

SENATOR ZANE: Yeah. Approximately when did
t hat happen that they told you to stop? Was this in
19997

LI EUTENANT SACHETTI: Yes, sir, ‘99.

SENATOR ZANE: This was the |atter part of
‘997

LI EUTENANT SACHETTI: Well, no, it would have
been June of 1999 is when we were term nated.

SENATOR ZANE: (Okay. Let nme ask you this
then. Wio was the first one to tell you to term nate
it?

LI EUTENANT SACHETTI: Col onel Fedorko.

SENATOR ZANE: Wy did Dunlop then have to
tell you al so?

LI EUTENANT SACHETTI: Wy didn't he?

SENATOR ZANE: Wiy did he tell you al so?
You i ndicated they both --
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LI EUTENANT SACHETTI: No, sir. | think
you’' re m sunderstanding ne, sir.

SENATOR ZANE: Ckay.

LI EUTENANT SACHETTI: Wen Col onel Fedor ko
told me that it was termnated, it was termnated. W
had conversations prior to it being termnated as to
where we were going to go with it, whether we were
going to go back to Cranbury and conpl ete phase three
or the detail would be termnated. | had conversations
with both Col onel Fedorko and Col onel Dunl op al ong
these lines, and they both infornmed me that it was in
the Attorney Ceneral’s hands.

SENATOR ZANE: As to whether it would proceed
or term nate?

LI EUTENANT SACHETTI: Yes, sir.

SENATOR ZANE: Ckay. But then it was only --
is it true then -- | just want to conplete this picture
inny mnd. Wre they both together when they said to
you that's it, it’'s done, stop, don’t do anynore?

LI EUTENANT SACHETTI: No. | received a phone
call. They may have been together, | don’t know |
recei ved a phone call from Col onel Fedorko to send
t hese people back to their original assignnments. GCet
the word to themthat they re going back to their
ori ginal assignnents.
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SENATOR ZANE: Were there any conversations
with either Dunlop or Fedorko prior to that as to the
reason why it mght be term nated?

LI EUTENANT SACHETTI: No, sir. | had sone
feelings along those |ines.

SENATOR ZANE: \What were they?

LI EUTENANT SACHETTI: The response rate was a
little low. Wth Newark we were di scovering probl ens
that we hadn’t experienced with the other two stations
in that people, due to the length of tinme fromthe tine
t hey were stopped, because we may now be into a period
of time where now we’'re about a year and a half from
the time in which they nay have been stopped and their
recol l ection of the events of the particular stop were
alittle vague, fuzzy, contradictory. And we were
experiencing these types of problens with NewarKk.

SENATOR ZANE: Wuld you -- who would --
Fedor ko, when he was the Superintendent, report to?

LI EUTENANT SACHETTI: |’m sorry?

SENATOR ZANE: When he was the
Superint endent, Fedorko, who would he report to?

LI EUTENANT SACHETTI: | inmagine the Attorney
General’s Ofice.

SENATOR ZANE: The Attorney Ceneral’s Ofice.
Do you know anybody -- | nmean is there soneone in
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particul ar?

LI EUTENANT SACHETTI: Onh, | have no idea.
don’t -- I'mnot privy to those types of -- to those
types of neetings.

SENATOR ZANE: You' ve never seen an
organi zati onal chart that spells out who his boss is?

LI EUTENANT SACHETTI: OCh, I'’mcertain he
reports to the Attorney General, but who he was
reporting to here, | don’t know.

SENATOR ZANE: Did he indicate to you by nane
who in the Attorney CGeneral ordered the term nation of
your investigation?

LI EUTENANT SACHETTI: No, sir.

SENATOR ZANE: Who would be -- | nean
certainly the Attorney General sitting in the first row
didn’'t say that to Fedorko, correct?

LI EUTENANT SACHETTI: | don’t know.

SENATOR ZANE: He woul dn’t have |istened to
them would he, if he thought it was the appropriate
t hi ng?

LI EUTENANT SACHETTI: You' d have to ask him

SENATOR ZANE: Ckay. Wuld you have any
sense or feel who in the Attorney General’s Ofice
woul d be capabl e of giving the Superintendent of the
State Police that kind of a directive to give to you?




NRRRRPRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N

N NN
gapbhw

NRRRRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N -

N NN
gabhw

Exam nati on - Sachetti 72

LI EUTENANT SACHETTI: | would imagine it
woul d be soneone high in the Attorney CGeneral’s Ofice.

SENATOR ZANE: And high in the Attorney
Ceneral’s Ofice to you woul d be who?

LI EUTENANT SACHETTI: Soneone of a higher
rank than Col onel Fedor ko.

SENATOR ZANE: And that woul d be?

LI EUTENANT SACHETTI: | don’t know. |’ m not
doing too good on this test, | guess.

SENATOR ZANE: That’' s okay.

(Laughter)

LI EUTENANT SACHETTI: | don’t know, sir.

SENATOR ZANE: Ckay. Thank you.

SENATOR GORMLEY: Thank you for your

testi nony.
Next W t ness.
The next witness will be WIIiam Bucknan.
Whul d you pl ease stand and rai se your right
hand.

WI LLI AM BUCKMAN, SWRN
SENATOR GORMLEY: Be seat ed.
M. Weber.
MR. WEBER: Good norning, M. Buckman.
MR. BUCKMAN:.  Good nor ni ng.
MR. WEBER: Are you currently enployed as a
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private practitioner in the State of New Jersey?
BUCKMAN:  Yes, sir.
WEBER: And you were involved in the Soto
case?
BUCKMAN:  That’s correct.
WEBER: I n what capacity?
. BUCKMAN: | was one of the team of
attorneys litigating Soto.

MR. WEBER: Did you represent sone or all of
the defendants in that case?

MR. BUCKMAN:. | represented four of the
defendants in that case.

MR. WEBER: And it was a consolidated case,

233 3D

correct?

MR. BUCKMAN:. That’'s correct.

MR WEBER |'d like to -- ny purpose today
is to not go through the whole Soto litigation, but 1'd
like to bring you to sone nore current events and ask
you to account for the Commttee a phone conversation
that you had on March 5th, 1999 in which you got a cal
from Paul Zoubek

MR, BUCKMAN:. | recall that.

MR. WEBER: (Okay. Was that the conversation
where M. Zoubek first approached you about an
extension of tinme for the State to file its response to
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an amcus brief and to extend oral argunent in the Soto
appeal ?

MR, BUCKMAN. Yes. | was actually in nmy car
and M. Zoubek called nme to ask for consent to continue
the oral argunent in Soto, the oral argument of the
appeal on Soto, which was scheduled for April 28th of
t hat year.

MR. WEBER. Did he explain to you why he was
seeki ng an extension of tinme?

MR. BUCKMAN. He said that the State was j ust
| ooking into or starting to look into the issue of
raci al profiling.

MR. WEBER. And this was after the
announcenent in February that there was going to be a
review of the State Police, correct?

MR. BUCKMAN:. From a review of the docunents,
| realized that there was an announcenent in February.
| nmean fromthe context of that conversation, he told
me that the State was essentially looking into the
i ssue seriously at that point.

MR WEBER. Did M. Zoubek say anything el se
to you as to why the State wanted an extension of tine?

MR. BUCKMAN. Only because they were | ooking
into it and they were going to think about where they
were going with their appeal.
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MR. VWEBER. What was your response to his
request ?

MR. BUCKMAN. My response was that the appeal
obvi ously had been pending for a long time, for three
years. That Soto itself had been, at that point, had
been pending for nine years. And | would have to think
about it. The call was at 3:00 p.m on a Friday
afternoon. | told himthat | was also part of a
litigation teamand | wanted to run it by a nunber of
the other attorneys that | was working with and
essentially I wanted two business hours, until Mnday
nmorning, to think it over and to get back to him

MR. VWEBER. What was M. Zoubek’ s response?

MR. BUCKMAN. His response was if | could not
i mredi ately consent at that point, they were going to
file their nmotion with the Appellate Division anyway to
seek a conti nuance.

MR. WEBER: (Ckay. Was the notion, in fact,
filed before you responded to M. Zoubek about his
request ?

MR, BUCKMAN:  Yes.

MR. WEBER: When was it filed?

MR. BUCKMAN: It appears fromnmny review of
t he docunents, it was filed that very afternoon. As a
matter of fact, when | got back to nmy office, | was
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receiving calls fromthe nedia already saying what’s
your position on this notion that they fil ed?

MR WEBER. Ckay. Did ultimately you file a
position with the Appellate D vision on the request for
t he extension?

MR. BUCKMAN:. Yes, sir.

MR. WEBER: And what was your position?

MR. BUCKMAN. My position when | filed one
was one of opposing it.

MR. WEBER. There was then a tel ephonic oral
argunent conducted on March 16th of 1999, correct?

MR. BUCKMAN:. That's correct.

MR. WEBER: Who participated in the
t el ephoni ¢ oral argunent?

MR. BUCKMAN. | participated in the
tel ephonic argunent. M. Zoubek -- well, let nme back
up a little bit. It was an argunent initiated by the
Appel late Division with all three Judges of the panel
on the -- at one office participating. They were
Judges Stern, Landau and Braithwaite. | was patched in
frommny office and M. Zoubek was -- identified hinself

as being present fromthe Attorney Ceneral’s Ofice
with Gerald Sims, who was the author of the brief in
the Soto case for the Deputy for the Attorney CGeneral’s
O fice and who had, along with M. Fahy, conducted the
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Appel | at e proceedi ngs.

MR. WEBER: (Ckay. This was a notion filed by
the State, so | take it M. Zoubek or sonebody fromthe
Attorney Ceneral’s Ofice spoke first during the oral
argunent ?

MR. BUCKMAN:. Yes. It was either Judge Stern
or Judge Landau. | think it was Judge Stern who asked
M . Zoubek why he wanted the continuance.

MR. WEBER: And what was M. Zoubek’s
response?

MR, BUCKMAN. M. Zoubek’s response was that,
“Well, we are looking into this issue of racial
profiling. At this point we are starting to study it
and we want to see where we are going with this
appeal .”

MR. WEBER: \WAs there any response fromthe
Judi ci al panel ?

MR, BUCKMAN:  Yes.

MR, VWEBER. What was it?

MR, BUCKMAN. It was one of the Judges was
quite strong in his statenent. He said, “You nean to
tell nme that this thing has been pending all of these
years and the Attorney General’s Ofice is only |ooking
at it now?”

MR. VWEBER. What was M. Zoubek’ s response?
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MR. BUCKMAN:. Essentially silence. After a
while, after sone what seened like at |least a half a
mnute, said to the extent, well, we’ ve decided to | ook
into it.

Another -- right on the heels of that, |
shoul d poi nt out, another Judge asked, “By the way,
sir, you realize this is a crimnal proceeding?” And
M. Zoubek said, “Yes.” And the other Judge said, “If
you are investigating this matter, you'll understand
that you have an obligation to provide your adversaries
wi th continuing discovery.”

MR. VWEBER. What was M. Zoubek’ s response?

MR. BUCKMAN:. He said that he understood.

MR. WEBER: Was the issue of the continuing
di scovery obligation di scussed anynore during that oral
argunment ?

MR. BUCKMAN. It was -- yes. | know that I
brought it up. | said that certainly I would like to
see any continuing discovery that the State had. W
have not been -- | pointed out to the Appellate

D vision that we had not been provided with anything
subsequent to Soto indicating that the State had
seriously |l ooked into the allegations that we had
rai sed and i ndeed proven in Soto.

MR. WEBER: \When you say -- let nme just stop
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you for a second.

MR, BUCKMAN:  Sure.

MR. VWEBER. When you say you hadn’t been
provi ded with anythi ng subsequent to Soto, do you nean
t hat subsequent to the issuance of the decision in
March of 1996 up until March of 1999 you had not been
provided with any di scovery by the State?

MR. BUCKMAN. Yeah. As a matter of fact, we
hadn’t been provided with anything by the State from
the close of testinony in May of ‘95 until March of ‘99
-- 1999.

MR. WEBER. What el se was said during the
t el ephoni c oral argunent?

MR. BUCKMAN:  Anot her Judge raised the fact
that in addition to providing discovery, rem nded the
State of its ethical obligation, rem nded M. Zoubek
of the State’s ethical obligation not to argue on
appeal a position that it knew to be factually or
I egal ly incorrect.

MR. VWEBER. What was M. Zoubek’ s response?

MR. BUCKMAN. Quite frankly, | don't recall.
| generally recall that he said that he was aware of
t hat .

MR. WEBER: Was there anything el se that was
di scussed during the tel ephonic oral argunent on March
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16t h, 1999? Any other major issues other than those
that you’ve detailed to the Conmttee?

MR. BUCKMAN. The major issues -- | was given
an opportunity to set forth why | opposed the request
for a continuation.

MR, WEBER: Just briefly, why did you oppose
the request for a continuation?

MR. BUCKMAN:. | opposed it because | told the
Judges that | felt it was entirely political. That the
Attorney General’s Ofice was asking the Appellate
Division to weigh in essentially in a political issue
by continuing this |ong-schedul ed appeal so that
apparently the Attorney Ceneral could be cleared for
confirmation. And that the Appellate D vision should
not get involved in political issues. That the issue
is ready and ripe for argunent and indeed the State had
been fighting and denying profiling for nine years and
not only the parties but the public were entitled to
sonme resolution

MR WEBER. Did the State respond to that
argunent at all?

MR. BUCKMAN: No. Actually I recall that the
State was essentially -- did not object to that
argunment in the sense that -- only to the sense that |
think that there was a general disagreenent with the
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fact that this was a political decision.

MR, VWEBER:. Now, ultinmately the Appellate
Di vi sion issued a decision on the extension request
t hat day, correct?

MR. BUCKMAN:. Yes, sir.

MR. VWEBER. And what was the Appellate
Di vision’ s deci sion?

MR. BUCKMAN:. They denied the State’'s request
to continue the appeal and they placed in the order
| anguage rem nding the State of its ethical obligation
not to argue on appeal positions that it knew to be
i naccur at e.

MR WEBER: | want to direct your attention
to one other area. In Novenber of 2000 as you know,
the Attorney General’s Ofice rel eased approxi mately
90, 000 pages of docunentation that concerned the issue
of racial profiling and a public repository was set up.
Have you had an opportunity to go to the public
repository and take a | ook at any of the docunents that
have been produced?

MR. BUCKMAN:. Yeah, | have -- | have copies
of those on CD s

MR. WEBER: This goes back to an issue that
we di scussed before as far as the State’s discovery
obligations. D d you see, during your review of the
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90, 000 pl us pages of docunentation produced in Novenber
of 2000, any docunents that had not been previously
produced to you in connection with the Soto litigation
t hat had been requested by your office or by any of the
ot her defense attorneys?

BUCKMAN:  Absol utely.

WEBER: Were there general categories of
docunent ati on that had not been produced?

BUCKMAN:  Yes.

WEBER:  \What types of docunents?

BUCKMAN: I n particul ar, consent-to-
search data. Certainly training materials. There's
certainly the subsequent -- now, | think we have to
separate this out in terns of sone of the materials
that were relevant during the course of Soto and sone
of the materials that certainly should have been
provided to us as the Appellate Judge hinself noted to
the State, even after the close of testinony. There
appears, fromny review of the materials, training
materials that existed during the course of Soto that
were not provided to us. There was a particul ar
handout on a drug courier profile that appears to be
fairly old and speaks very specifically of profiles and
does appear to ne fromny review of it to have been in
exi stence before the close of testinony in Soto.

23

2353
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MR. WEBER: (Okay. Before the close of
testinmony in Soto, had you requested any information
about either consent-to-search data or consent-to-
search data forns?

MR, BUCKMAN:  Yes.

MR. WEBER: Had that docunentation been
provided to you during the course of Soto?

MR, BUCKMAN:  No.

MR. WEBER:. What was the State’s response to
your request?

MR. BUCKMAN. The State said that they
thought it was irrelevant and they wouldn’t provide it.
That was their first response. Because we first
requested consent-to-search data in July of 1993 before
Soto even began. The State’'s first response was that
it was not relevant and it was too burdensone to
obt ai n.

During the course of Soto, we renewed our
request for data and the Attorney Ceneral’s Ofice,
through M. Fahy as well as its witnesses, said that
they don’t know where it is housed and they didn’t know
how to locate it. In particular, | cross-exam ned |
believe at that tine then Lieutenant Madden fairly
extensi vely about consent-to-search data and was told
that he didn't know where to locate it.
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At anot her occasion one of our experts, Janes
Fyfe, tal ked about the fact that there appears to be
consent-to-search data in exi stence because there was
an SOP in existence at that time which had as part of
it the fact that troopers when they execute a consent
to search, not only have to get witten consent to
search but had to fill out what appeared to be a
conputer form consent-to-search data fornms. Now, we
requested both of those itens. W were denied those
and we were even told that they didn’t know how to
begin to reconstruct those or find them

MR. WEBER: (Ckay. Just so we’'re clear.
During the pendency of the Soto litigation, the defense
t eam had requested consent-to-search data fornms and you
were told either they didn't exist or that they were
unabl e to be found and could not therefore be produced,
is that correct?

MR. BUCKMAN. That's correct. Yes.

MR. WEBER: No further questions, M.
Chai r man.

M5. GLADING M. Buckman, after the
Appel late Division ruled in denying the State’s notion
to delay the Appellate argunents and the State then
subsequently dism ssed -- dropped its appeal in Soto,
when were the actual underlying cases di sm ssed?
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MR, BUCKMAN:.  August of ‘99.

M5. GLADING Okay. And was there any
di scovery produced to you between April 20th of ‘99 and
August of ‘997

MR. BUCKMAN. No. | had even nade a request
for it that was not provided. | then filed a notion
requesting materials and that’s when the State
dismssed -- finally noved to dismss the cases in
August of *99.

M5. GLADING Okay. And you ve been invol ved
probably in this issue |onger than anyone froma | ega
perspective in New Jersey. Do you have any thoughts
about how this issue ought to be addressed by public
pol i cy- makers?

MR. BUCKMAN. | have a few.

M5. GLADING Wuld you share themw th us
briefly?

MR. BUCKMAN:  Yes, briefly. | nean ny first
inpression is that fromwhat | have seen occur,
particularly froma review of the 90,000 pages of
docunents, certainly it is absolutely essential to hold
i ndi vi dual s accountable for what occurred and
apol ogi zing and allowng profiling to flourish for so
many years. But we can’'t |ose sight of the fact that
what we now know calls for deep-seated institutional
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change. The consent decree is only a beginning of what
we nmust do with the State Police. | think that the
consent decree, sonme of the structure, should be
essentially kept permanent. Perhaps nost inportantly
we have to think very seriously about allow ng the
State Police or the structure wherein the State Police
remain within the Attorney General’s Ofice. W have
seen in this release of docunents that there is a
built-in conflict of interest where the Attorney
CGeneral’s O fice at once i s supposed to be supervising
the State Police and at the other point defending it.
And sadly we now see fromall the docunents that we are
seeing that for sonme reason, sociological or whatever
that the Attorney CGeneral’s Ofice decided essentially
to defend the State Police and not further or -- and
not deal with the issue of racial profiling.

In ny mnd, while you have credited ne with
knowi ng sonet hi ng about profiling for sone years,
anot her maj or change that needs to occur is to allow an
at nosphere in the State Police where people who see
t hi ngs, troopers who see things that they know are
i nappropriate, can cone forward w thout fear of
retaliation. There still exists within the State
Police this clinate of fear. Were troopers fear to
report profiling activities and report to their
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superiors or conplain to their superiors the fact that
even to this day profiling may be conti nuing.

| would -- | would suggest that there are a
nunber of experts in the field who have studied the
phenonmenon of profiling nationally and in New Jersey
that could help this Conmttee put together a reasoned
response to the phenonenon of profiling. | nean
al though 1’ve heard it said that New Jersey didn’'t
invent profiling -- New Jersey m ght not have invented
profiling, but it did hone it to a fine art. And it is
particul arly deep-seated in New Jersey. And there are
a nunber of experts who have studied it in New Jersey
as well as nationally. One that cones to mnd is
Prof essor David Harris fromthe University of Tol edo
Law School who has studi ed the phenonenon nationally.
Janes Fyfe who testified for us in Soto. Dr. Lanberth,
for that matter, are experts who can help in the area.
There are a nunber of experts out there that could

weigh in on the area -- in the area.
M5. GLADING Thank you, M. Buckman.
That’s all | have, M. Chairmn.

SENATOR GORMLEY: Ckay. Thank you.

Senator Furnari has one question, then
Senator Lynch has a few questions.

SENATOR FURNARI: M. Chairman, may | ask
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that the request for discovery that the w tness has
tal ked about be nmade part of the record? | nean
i nasmuch as these seemto fly directly in the face of
the testinony of M. Fahy who indicated that consent
search docunentation was never requested. |1'd like to
make that a part of the record.

SENATOR GORMLEY: (kay, fi ne.

MR, BUCKMAN:. | brought with nme a copy of
our --

SENATOR GORMLEY: And the State’s response,
yes.

MR, BUCKMAN:. | brought a copy of our
Septenber 30th, 1993 request to then Assistant
Prosecutor Brent Hopki ns requesting consent-to-search
data. Certainly the nunerous other requests are in the
record of Soto. Again, | would direct your attention
to ny cross-exam nation of Lieutenant Madden.
believe | raised the issue again with, at that tine,
Li eutenant Materelli and Janes Fyfe. One of our
experts tal ked about consent-to-search data and the
need to obtain it.

| would al so point out the fact, particularly
inlight of M. Fahy's testinony, because | had the
occasion while waiting to testify here to review sone
of it, that the issue in Soto was very well defined by
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the tine we were done. The issue not was as nuch about
-- was, yes, about consent-to-search data, but the rea
issue in Soto was the discretion, which as the Court
described it, which had devol ved upon the general
trooper. And what we presented in Soto was from

di ffering angl es evidence that showed that the nore

di scretion a particular trooper had, the higher the
stop rate of African-Anmericans went. To the point
where in sone areas it was fully 50 percent of al
stops, not just arrests.

So by the tine that Soto was done, it was
clear that we were | ooking for every bit, every piece
of docunmentation that tracked discretionary activities.

| would al so point out one other thing. And
that is that as early as | believe 1994, and | saw it
recently in ny review of the CDO's, we had presented the
State with Dr. Lanberth’s eval uation of i ndividua
arrest rates of the troopers involved in Soto because |
had heard that issue nentioned sone days ago. W had
presented that as part of our case. It was part of our
expert reports. The State objected in Soto to a review
of individual troopers’s records, at which point we
said well, fine, if you re stipulating that what’s at
stake is an agency policy, we’'ll nove on. | was
somewhat i ncredul ous when the State then raised on
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appeal an objection saying that the Judge bel ow had
erred because he wouldn’t let themput in evidence of
i ndi vi dual trooper activities.

MR, WEBER:. M. Buckman, was there a witten
response to your Septenber 30, 1993 witten request?

MR. BUCKMAN. That is when the State said
that they thought that it was irrelevant and burdensone
and | have a copy of that as well.

MR. WEBER: (Okay. If you could provide the
Committee with copies of those docunents, 1’d
appreciate it.

MR. BUCKMAN:. Yes. These copies are yours.

MR. WEBER: Thank you.

SENATOR GORMLEY: Senator Lynch.

SENATOR LYNCH: Yes. M. Buckman, can we
al so get all of the requests that you made either by in
letter formor by notion formfor the production of
di scovery during the whol e pendency of Soto right up
and t hrough August of 1999 when it was di sm ssed?

MR. BUCKMAN: Yes. | can --

SENATOR LYNCH: And the responses by the
St at e.

MR. BUCKMAN:. | can provide the notions that
we made. You'll have to understand that in terns of
the six-nonth long trial of Soto there were a nunber of
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oral notions made and | sinply can’t guarantee that |’'m
going to have the time to go through the transcript --

SENATOR LYNCH: Well, what’s in the record in
t he proceedi ngs thensel ves, we’d have to cull out
ourselves. |I’mnot holding you to that.

MR. BUCKMAN:.  Thanks.

SENATOR LYNCH: So as far as you're
concerned, there’'s no question, at least in the early
1990s, that you were seeking consent-to-search data
fromthe State?

MR. BUCKMAN:. No, there’'s no question at all.

SENATOR LYNCH: And this business that we’ ve
been hearing testinony about that Soto was not about
consent to search but it was about stop data, was
sinply the product of the fact that it was only the
stop data that you were able to get any access to.

MR. BUCKMAN. That’'s correct. And even the
stop data, | nmean as early as -- certainly by January
1997 fromny review of the CD s, the State was aware
fromits own study that the stop data that they then
had was consistent with what we had proven in Soto. So
we were never provided with that report as well.

SENATOR LYNCH: But you knew all al ong that
t he snoki ng gun was al ways the consent-to-search data?

MR, BUCKMAN.  Well, we knew all al ong that




NRRRRPRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N

N NN
gapbhw

NRRRRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N -

N NN
gabhw

Exam nati on - Bucknman 92

that was an inportant indicator of trooper discretion.

SENATOR LYNCH: Ri ght .

MR. BUCKMAN. And we | ooked for it. | nean
t he consent-to-search data becane an issue, as you’'ll
see in our letter, because with great fanfare the
Attorney Ceneral’s Ofice, then under Attorney GCeneral
Del Tufo, as well as the State Police, then under
Col onel Dintino, issued a new SOP in 1990 addressing
the issues of consent to search which, anong ot her
t hi ngs, pronulgated this consent-to-search data form
It was right there as part of the State Police
docunents that they were supposed to start collecting
consent-to-search data on what appeared to be a
conputerized form

SENATOR LYNCH: And so for what period were
you seeki ng the consent-to-search data?

MR. BUCKMAN.  Well, we were seeking consent-
to-search data from 1988 until 1991. However, there
were sonme studies done during the course of Soto, if |
recall, that opened it up sonewhat and we were | ooking
forward even into ‘93 and * 94.

SENATOR LYNCH: And did you later during the
Soto hearing ask for nore updated data on consent-to-
search?

MR, BUCKMAN:  Well, it wasn't so nuch that we
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asked for updated data, we continually -- it is ny

recollection said we’'d like to see this consent-to-
search data. Were is it? Wo knows where it is?
And, of course, we now know that it was essentially in
a few drawers and was easily obtainable. But we were
told that it could not be -- it could not be | ocated.

| nmean there were -- during Soto, particularly as we

| ook over these CD's, there were a nunber of docunents
that we asked for and critical docunents that we
requested that we were told did not exist and nunber
one, we were either able to independently prove their
exi stence in Soto, where now we know that they did

exi st.

SENATOR LYNCH: Let’'s try to stick to the
question itself if you can. You ve sat here and
listened to nost of the testinony in these proceedi ngs?

MR. BUCKMAN:. No, | haven't.

SENATOR LYNCH: Did you listen to M. Rover’s
testi nmony?

MR. BUCKMAN. | listened to parts of it.

SENATOR LYNCH: Did you understand what his
rol e was when he was brought in by First Assistant
VWaugh at that tinme?

MR. BUCKMAN.  Well, | can’'t say that --
understand his role fromreviewng the CD s
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SENATOR LYNCH: Did you | ook at the
under |l yi ng docunents that apparently were in Waugh’'s
possession fromthe tine he canme onboard -- or that he
accunul ated fromthe tinme he cane onboard in the end of
1996 through the tinme he left in *99?

MR, BUCKMAN. |’mnot sure what you're
referring to. |If you could ask ne about what docunents
| reviewed. | nean --

SENATOR LYNCH:. Well, information that he was

communi cating along to the Departnent of Justice.

MR, BUCKMAN:  Yes.

SENATOR LYNCH:  In your mnd was all of that
di scover abl e?

MR. BUCKMAN. Ch, yeah. | absolutely think
that all of that material was discoverable and should
have been provided to us, in particular consent-to-
search data. |In particular the draft of the early 1997
letter to Loretta King where they admt that the stop
data, what remains is consistent essentially with Soto.
And then the final draft elimnated that point. Those
things in particular stuck out in my mnd.

SENATOR LYNCH: If you knew that data was in
the Division of Crimnal Justice all along, would you
have filed some notion for sanctions?

MR. BUCKMAN. Well, | certainly would have
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filed a notion with the Appellate Division to send the
matter back to the trial |level to supplenent the
record. | certainly would have seriously considered a
notion for sanctions.

SENATOR LYNCH: At the tine of the ora
argunment on the -- the tel ephonic oral argunent on
March the 16th, 1999, was there as part of this
di scussi on about the politics of this, was there
reference to the recent articles by the Star Ledger
about their attenpts to retrieve information and al so
of the Departnent of Justice inquiry or investigation
and the announcenent of their review team et cetera?

MR. BUCKMAN.  No, | don’t think that we

di scussed that. At least | don't recall it.
SENATOR LYNCH: Sergeant Gl bert testified
that -- | believe it was confirmed in the depositions,

that the so-called blue book of docunents that he had
accunul ated was put together and turned over on March
the 15th, 1999. Have you had an opportunity to review
t hat bl ue book?

MR. BUCKMAN:. Yes. It was purportedly --
|”ve seen it on CD s and |I’ve had the occasion to
depose Sergeant G| bert nyself.

SENATOR LYNCH: Was everything in that blue
book di scoverabl e?
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MR. BUCKMAN:. | certainly believe so.
think it was directly relevant to the issues in Soto.
One, you have a neno fromthe point person |ooking into
the issue of racial profiling that says |I’ve | ooked
over the data and they do not | ook good. Certainly
that is directly relevant, | think, fromthe standpoint
of Brady v. Maryland, from our own discovery rules in
this state and ethically.

SENATOR LYNCH: And that was as early as

19967
MR. BUCKMAN. That’'s correct.
SENATOR LYNCH: No further questions.
SENATOR GORMLEY: (kay. Scott.
MR. WEBER: M. Buckman, just one follow up
guesti on.

The Decenber 30th, 1993 letter that you sent
to Brent Hopkins, he was an Assistant County Prosecutor
in G oucester County, correct?

MR. BUCKMAN. That’'s correct.

MR. WEBER: Did you nake simlar requests to
any representatives fromthe Attorney General’s Ofice,
M . Fahy, or anyone el se requesting consent-to-search
f orm dat a?

MR. BUCKMAN. | amcertain that during the
course of Soto we renewed on the record our request for
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consent to search. Certainly, if I didn't specifically
ask M. Fahy, it was an issue, it was the central issue

or was part of the central issue of the case. | do not
recall how many tinmes and on what occasions | asked for
consent-to-search data. | do know that | consistently

cross-exam ned State wi tnesses on consent-to-search
data and the review of it.

MR. WEBER. And M. Fahy was present when you
wer e cross-exam ning those w tnesses, correct?

MR. BUCKMAN. Ch, M. Fahy -- yeah. M. Fahy
was | ead counsel by that point.

MR. WEBER: And M. Fahy was al so the
i ndi vi dual who woul d have opposed any notions that you
made orally for discoverable infornmation such as
consent-to-search information, correct?

MR. BUCKMAN:. Yes, sir.

MR. WEBER: Nothing further, M. Chairmn.

SENATOR GORMLEY: (kay. Senator Robertson.

SENATOR ROBERTSON:  Thank you, M. Chairnman.

The offenses that were all eged as part of the
crimnal indictnents of the defendants in Soto took
pl ace between the period of 1988 and 19917

MR. BUCKMAN. That's correct, sir.

SENATOR ROBERTSON:  What is your
under st andi ng of the discovery responsibilities of the
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State and its respective data that was assenbl ed
regardi ng troopers’ actions subsequent to 19917

MR. BUCKMAN.  Well, ny understanding is, in
particul ar, when we are studying this issue -- well,
let nme -- to try and say it succinctly under Brady v.
Maryl and, anything would be favorable to the defense
and the defense’s position should have been provided,
particularly in a crimnal proceeding. Under our rules
of discovery, those materials, even subsequent, should
have been provided. And certainly there's an
i ndependent ethical obligation not only to an
adversary, but to a Court to provide material that may
i npact on an attorney’s position in front of that
Court.

Now, what we were studying in Soto was
trooper discretion and how it inpacted on stop rates.
And al t hough our stops were from 1988 until 1991, of
course, nmuch of the data that we had to assenble to
| ook at trooper discretion cane |later than that. For
i nstance, our own violator survey and popul ati on survey
on the Turnpi ke was conducted in 1993. So we had to --
we had to just by, if for no other word, default | ook
at statistics inpacting on trooper discretion even
after 1991.

SENATOR ROBERTSON: Okay. And the period of
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study even fromyour own expert was for a period
subsequent to 1991, correct?

MR. BUCKMAN. That’'s correct. Because we
were | ooking at violator studies and popul ati on studi es
taken in 1993.

SENATOR ROBERTSON:  And the Court found in
Soto that that information on periods of tine
subsequent to 1991 was, in fact, relevant?

MR, BUCKMAN:  Yes.

SENATOR ROBERTSON:  And - -

MR, BUCKMAN: Because -- |'msorry. | can
expand on that if you d like. | could tell you why.

SENATOR ROBERTSON:  Yeah, because, yes.

MR. BUCKMAN:. Because essentially it
established the benchmark. | nean essentially what we
proved was that, nunber one, sonething -- that any
given tinme African-Anericans were approximtely 13.5
percent of the population on the Turnpike and | o and
behol d we al so proved sonet hi ng very shocki ng whi ch was
that 98.9 percent of the people on the Turnpi ke were
violating the law at any given tine and eligible to be
st opped and yet depending on the area of the Turnpike
that we | ooked at, African-Anericans were bei ng stopped
between rates of 34 to 50 percent.

SENATOR ROBERTSON: Was any attenpt nmade to
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ascertain what the average speed was of those who were
st opped?

MR. BUCKMAN:. Anecdotally, yes. For
i nstance, the great bulk -- the State tried to argue on
appeal that well, maybe troopers stopped the nost
egregious violators. And the fact of the matter is is
t hat nost people who were stopped, particularly
African- Anericans and particularly south of Exit 3,
whi ch was the real epicenter of profiling, didn't even
get tickets, they got warnings. They got -- 63 percent
of those people got warnings. So the egregious
violators weren’t being stopped.

SENATOR ROBERTSON: | have no further
gquesti ons.

SENATOR GORMLEY: Thank you.

We are going to take a 20-m nute break and
then we’' || be back and Judge Waugh will be the next
W t ness.

(O f the record)

SENATOR GORMLEY: Menbers be seated.

Judge, w il you pl ease stand.
ALEXANDER P. WAUGH J R, S\ORN

SENATOR GORMLEY: M. Chertoff.

MR. CHERTOFF: Thank you, M. Chairman.

Judge Waugh, good afternoon.
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HONORABLE WAUGH: Good aft er noon.

MR, CHERTOFF: Judge Waugh, you were
Executive Assistant Attorney General at the Departnent
of Law and Public Safety during what period of tine?

HONORABLE WAUGH: From | believe | ate August
or early Septenber of 1993 until January of 1998.

MR, CHERTOFF: Now, focusing your attention
on the period of tinme fromlate 1993 through 1996. D d
you supervi se Deputy Assistant -- |I’msorry, Deputy
Attorney Ceneral Jack Fahy in connection with his
handling of the Soto litigation?

HONORABLE WAUGH: | woul dn’t say that |
supervised him | would say that he canme to nme from
tinme to time and asked ne questions. And when he
wanted to get sone information through to the Attorney
CGeneral, he would conme and do that.

MR. CHERTOFF: Now, at that period of tinme
M. Fahy was -- was he attached to the Ofice of the
Attorney Ceneral ?

HONORABLE WAUGH: M recollection is that he
was in Legal Affairs | think as long as Legal Affairs
exi sted, but at sone point he was transferred to the
Division of Crimnal Justice and went to the State
Grand Jury. So I'’mnot sure exactly what period of
time he was where.
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MR. CHERTOFF: Wen he was at Legal Affairs,
was that part of the Ofice of the Attorney General ?

HONOCRABLE WAUGH:  Yes.

MR, CHERTOFF: And to whom did Legal Affairs
report?

HONORABLE WAUGH: It depends on the period of
t1me.

MR. CHERTOFF: ‘93 to *96.

HONORABLE WAUGH: ‘93 to ‘96, generally to --
| think when Fred DeVesa was Acting Attorney General,
the Legal Affairs Director reported to ne. \Wen
Attorney Ceneral Poritz becane Attorney Ceneral,
think there was sonme question as to where the Legal
Affairs Director reported and ny sense was that she
nore often went to the Attorney Ceneral or the First
Assi stant Attorney General or would sonetinmes cone to
me, dependi ng on what the issue was.

MR, CHERTOFF: To whom did you report during
‘93 to ‘967?

HONORABLE WAUGH: The Attorney General.

MR. CHERTOFF: Now, are you famliar with the
Soto case?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: Actually, were you here this
nmor ni ng when we heard testinony from M. Buckman
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concerning certain requests for discovery in that case
that related to consent-to-search docunents and
i nformation?

HONORABLE WAUGH: Yes, | was.

MR. CHERTOFF: Do you recall during the tine
that you were Executive Assistant Attorney General from
‘93 on, being aware of these requests for information?

HONORABLE WAUGH:  No.

MR. CHERTOFF: Did M. Fahy ever cone to you
about any discovery issues with respect to Soto?

HONORABLE WAUGH: Not that | recall.

MR, CHERTOFF: To whomdid M. Fahy report on
t hose i ssues?

HONORABLE WAUGH: Well, let nme try to
explain. M. Fahy was a Deputy Attorney Ceneral in the
Division of Crimnal Justice, | believe, and that he
was on the Crimnal Justice payroll. He was, for a
| ong period of tinme, assigned to Legal Affairs. He was
asked to work on the Soto appeal because the County
Prosecutor in whatever county -- | guess it was
d oucester County, needed assistance. | don't know
exactly who he reported to, whether there was soneone
in Crimnal Justice that he reported to for Cri m nal
Justice purposes, but for Legal Affairs purposes, as
|l ong as he was in Legal Affairs, he would have reported
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to the Legal Affairs Director.

MR. CHERTOFF: And who --

HONORABLE WAUGH: But as | said --

MR, CHERTOFF: And who was -- well, here’ s ny
guestion. | wll be nore specific. Wth respect to
deci si ons about Soto, who did M. Fahy talk it over
wi th? Who was his superior?

HONORABLE WAUGH. Well, | think sonetinmes he
talked it over with the Prosecutor’s O fice. Sonetines
he would come to ne. And | don’t know whether there
wer e ot her people that he went to.

MR. CHERTOFF: Did he have the authority to
make a deci sion about what discovery would be turned
over and not turned over on his own?

HONORABLE WAUGH: As far as | know he did.

He did -- let nme say he did as far as it concerned ne.
Wet her there was soneone el se he was tal king to,
don’t know.

MR. CHERTOFF: And you have no recollection
of the issue of discovery requests for consent-to-
search data coming up from M. Fahy?

HONORABLE WAUGH:  No.

MR. CHERTOFF: Now, there canme a point in
time that you becane aware of the fact that there were
in addition to Soto other chall enges brought by various
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attorneys in other counties related to the issue of
racial profiling, correct?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: And you becane aware as wel |
that in sonme instances rather than litigate those
chal | enges, cases were dism ssed, correct?

HONORABLE WAUGH: | don’t recall that.
MR, CHERTOFF: Well, for exanple --
HONORABLE \WAUGH: | know there was a case --

if you' re tal king about the M ddl esex County case,
there was a case in Mddl esex County where there was a
nmotion to suppress that was denied and then | believe
the County Prosecutor dism ssed sone or all of the
cases. |If that’s what you' re tal king about, yes, | was
awar e of that.

MR. CHERTOFF: And al so in Hunterdon County,
was there not a request or a discussion with the
Hunt erdon County Prosecutor that she dism ss two cases
involving first-degree narcotics crines because of the
pendency of litigation concerning selective
prosecution?

HONOCRABLE WAUGH: | believe at ny deposition
you showed ne a docunent that related to that.

MR. CHERTOFF: And the docunent i ndicated
that, in fact, there had been a neeting with M. Fahy
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and the Prosecutor about that issue, right?

HONORABLE WAUGH: | believe so, yes.

MR. CHERTOFF: And you received a copy of
that, right?

HONORABLE WAUGH: | bel i eve so.

MR. CHERTOFF: Do you renenber any di scussion
about it?

HONORABLE WAUGH:  No.

MR, CHERTOFF: Is it fair to say your regular
practice though woul d have been to revi ew docunents and
menos you received like this, right?

HONCRABLE WAUGH: Ch, vyes.

MR, CHERTOFF: Is it fair to say, therefore,
that by the latter part of 1996 you were aware that the
i ssue of challenges to racial profiling were
sufficiently serious that in some instances it had
caused cases to be di sm ssed?

HONOCRABLE WAUGH: | knew that there were
chal l enges to racial profiling and | knew that cases
were dismssed. M recollection fromthe M ddl esex
County case was that there was sonme unhappiness in the
Attorney Ceneral’s Ofice that those cases were
di sm ssed.

MR. CHERTOFF: You' d agree --

HONORABLE WAUGH: | believe by the Prosecutor
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and | -- you could tell nme when it was. |If it was when
Fred DeVesa was still Acting Attorney Ceneral, |

believe ny recollection is that he was unhappy that
t hey had been di sm ssed wi thout consulting him As far
as the Hunterdon County cases, | don't recall.

MR. CHERTOFF: Wuld you agree with nme though
in general the notion of dismssing cases in order to
avoid a potential legal challenge is a significant
matter for the Ofice of the Attorney General? It’s
not a lightly-taken decision, right?

HONORABLE WAUGH:  Yes.

MR, CHERTOFF: Now, you becanme aware in
approxi mately March of 1996 that Judge Francis rendered
is decision in Soto, correct?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: Did you read the decision?

HONORABLE WAUGH:  Yes, | did.

MR, CHERTOFF: And you had di scussi ons about
it with then Attorney General Poritz and others?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: Is it fair to say that in
dealing with the question whether that decision ought
to be appeal ed, a nunber of people within the
Departnent wei ghed in on the di scussion?

HONORABLE WAUGH:  Yes.
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MR, CHERTOFF: Who were the principal people
who weighed in on that in early to m d-1996?

HONORABLE WAUGH: Wl |, | know that the
Attorney Ceneral, the First Assistant Attorney GCeneral
were involved. | believe that the Attorney General

asked people in the Division of Crimnal Justice,
particularly Ann Paskow who was in charge of the
Appel l ate section, and | believe maybe Debbi e Stone.

t hink she was -- she may have been involved. And
Jaynee LaVecchia who was the Director of the Division
of Law and whet her one of the two AAG s in charge of
appeals in the Division of Law | ooked at it or not, |
don’t know.

MR. CHERTOFF: Now, was there an issue of
sone i mredi ate urgency in early 1996 concerning filing
a notion for |leave to appeal within a certain tine
frame?

HONORABLE WAUGH:  Yes.

MR, CHERTOFF: So that it was necessary to
reach at least a prelimnary determ nation about filing
the notion for |leave to appeal to preserve the right to
appeal down the road, right?

HONORABLE WAUGH: Right. M recollection of
the Appellate rules is that a notion for |eave to
appeal has to be filed 15 days fromthe date of the
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order being appeal ed.

MR. CHERTOFF: Now, am | also correct that
one of the issues being debated at the tine was whet her
t he Judge was correct in his reliance on statistics
relating to stops as a basis for establishing
sufficient disparate inpact to nove forward with the
case?

HONOCRABLE WAUGH: As a general proposition,
yes. But | think it was nore conplicated than that.

MR, CHERTOFF: Wy don’t you |lay out what you
understood as of that period of tinme where the issues
that were raised in criticismor objection to the
Judge’ s deci si on.

HONORABLE WAUGH: | think there were two
princi pal objections. The first was a | egal one that
he inmproperly shifted the burden of proof fromthe
defendants to the State. And the second was not so
much -- or not at all, actually, as | renmenber, with
the statistics on the stops but with the user and
violator survey that was offered by the defense that as
| understood it the State’s expert had criticized as
bei ng not valid.

MR. CHERTOFF: Now, just to nmake sure we're
clear, although I think we’ve covered this. The user
and violator survey is what establishes the baseline
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agai nst which one neasures the stop data to determ ne
whet her there’s a disparity in stopping.

HONORABLE WAUGH: That’s the theory.

MR. CHERTOFF: And there was criticism
rendered about the particular way in which the Public
Defender’s Ofice in the Soto case devel oped the
vi ol ator and user baseli ne.

HONORABLE WAUGH: Correct.

MR. CHERTOFF: And that was one of the issues
for the appeal.

HONORABLE WAUGH: Correct.

MR. CHERTOFF: Now, | take it the notion for
| eave to appeal was filed within a very limted tinme
frame set forth, right?

HONORABLE WAUGH: Right. O course, you
appeal an order, not a decision, so there probably was
sone period of tinme between when Judge Francis issued
hi s opi nion and when he entered an order. | don’t know
what that period of tine was. There may have been nore
than the 15 days. O | nean sonetinmes Judges will send
an order with their opinion. | just don't renenber.

But it was not the 45 days that you would have to
appeal the final judgnent.

MR. CHERTOFF: What | want to be clear about
t hough is that decision was a decision that had to be
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reached within a fairly short period of tinme, otherw se
you' d sinply lose your right to even appeal.

HONORABLE WAUGH: Yes, with the caveat that
if you didn't file -- at one point there was a
di scussi on of whether we should file for |eave to
appeal or whether the cases should be, sone or other,
di sm ssed and an appeal as of right should be taken.
And the advice that cane from| believe Ann Paskow was
that it would be better to file the notion for |eave to
appeal. But if you had m ssed the 15-day period, that
woul dn’t have neant that you coul d never appeal.

MR. CHERTOFF: But what |I'’mdriving at, and
correct nme if I"’'mwong, is that the decision that was
made at this period of tine was really driven by the
need to position the case procedurally for appeal and
not a final conclusion about the nerits of the appeal ?

HONORABLE WAUGH: Tine was a factor that had
to be -- the decision had to be nade within a limted
period of tine.

MR. CHERTOFF: Now, there cane a point in
time that Attorney General Poritz becane -- was
nom nat ed and was appointed to the Suprene Court.

HONORABLE WAUGH: ri ght.

MR, CHERTOFF: And then M. Verniero becane
Attorney Ceneral, correct?
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HONOCRABLE WAUGH:  Correct.

MR. CHERTOFF: Were you involved in the
transition process?

HONORABLE WAUGH: Not as rnmuch as | had been
in past transitions and | think that’s largely because
the other two transitions | went through were from one
admnistration to another and this was a sort of a

within an admnistration and it wasn’'t -- there wasn't
as much tine and | don’t think it was done as
el aborately as it had been in the past. | m ght have

been asked or | nmay have upon nmy own prepared sone
briefing nenos.

MR. CHERTOFF: Do you know whether either in
witing or orally you conmunicated with Attorney
General Verniero during this initial phase about the
Sot 0?

HONORABLE WAUGH: | don’t recall having done
t hat .

MR, CHERTOFF: Do you know whet her anybody
el se did?

HONORABLE WAUGH: | don’t know.

MR, CHERTOFF: Now, | want to direct your
attention to Novenber of 1996. Did there cone a point
in time you got a tel ephone call fromthe Departnent of
Justice in Washi ngton?
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HONORABLE WAUGH:  Yes.

MR. CHERTOFF: And who called you and what
was the call?

HONORABLE WAUGH: There was an attorney
named - -

MR. CHERTOFF: Rosenbaunf

HONORABLE WAUGH: Rosenbaum yeah. Because
there’s an attorney that | deal with that has a simlar
name. | get themconfused. M. Rosenbaum called the
office and for a reason I'mnot entirely clear on,
was asked to take the call. And the reason | say that
is | don't know whether no one el se was there or
everyone el se was busy. | took the call and he
expl ained that the Gvil R ghts D vision and the
Department of Justice was |ooking into the area of
racial profiling in a nunber of states. They were
aware of the Soto decision and they wanted to take a
| ook at New Jersey.

MR, CHERTOFF: And --

HONORABLE WAUGH: He told nme what their
statutory authority was and sort of outlined how he
envi si oned the process.

MR. CHERTOFF: What did you say?

HONORABLE WAUGH: | said | will comunicate
that to the Attorney General.
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MR. CHERTOFF: Did you do that?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: Tell us about the conversation
you had with M. Verniero.

HONORABLE WAUGH: | don’t have a dial ogue
recollection of that and | don’t even know -- it was
probably the sanme day because | think if it hadn’t
been, | would have witten a nenp. | told him

basically what the tel ephone call was.

MR, CHERTOFF: And what did he say?

HONORABLE WAUGH: | think he was concerned as
to why they were | ooking at New Jersey. Said he'd like
to go down and neet with them

MR. CHERTOFF: Did he indicate to you he felt
this was an inportant matter?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: Did he tell you he was
concerned that the matter not be described as an
i nvestigation?

HONORABLE WAUGH: | know that at sone point
there was a preference to call it something else. |
don’t know whether it was at that initial conversation
or sone other tine.

MR. CHERTOFF: Wthin a very short period --
well, et me ask you this. Did M. Verniero, either
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initially or very shortly thereafter, indicate to you
that he wanted you to request the Departnent of Justice
to meet and to defer sending a letter confirmng that
there was an investigation?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: Why did he want to avoid that
| etter and avoid that description?

HONORABLE WAUGH: Wl l, | don’t know that he
explained that. | nean as a general proposition
agenci es of state governnent don’'t |like to be
investigated. And |I know he wanted to go down and tal k
to them about what they were interested in. And |
think he wanted to have the letter held until he went
down and did that and they decided what was going to
happen.

MR. CHERTOFF: Is it fair to say that again
fromyour discussion with himat this initial point,

t hat you understood he was, you know, reasonably -- |I’'m
not saying it’s unreasonable, quite reasonably
concerned about the possibility of having any

i ndication on the record that there was actually an
investigation of his agency by the U S. Cvil R ghts

Di vi si on?

HONOCRABLE WAUGH: | don’t think that was
articul ated, but --
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MR. CHERTOFF: Was that clear to you?

HONORABLE WAUGH: Well, he wanted themto
hold the letter until we went down and net with them

MR. CHERTOFF: Did you go down with M.
Verniero to neet with the Departnent of Justice?

HONORABLE WAUGH: | went down to Washi ngton
and | nmet with the Departnent of Justice with M.
Verniero and | still to this day don’t renenber how

got there.

MR, CHERTOFF: Well, do you renenber who went
W th you besides M. Verniero?

HONORABLE WAUGH: | believe Jack Fahy went
and there was a trooper. And | know t hat when we
arrived at the Justice Departnment, we arrived in a car
driven by a state trooper.

MR. CHERTOFF: In anticipation of the
meeting, which I wll tell you occurred on Decenber
12t h, 1996, was there a neeting a couple days earlier,
three days earlier, at the Attorney General’s Ofice to
prepare for the neeting?

HONOCRABLE WAUGH: | believe there was.

MR. CHERTOFF: And in that neeting did M.
Fahy brief the Attorney General as to what the status
was With respect to the Soto case and the ot her
profiling cases?
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HONCRABLE WAUGH: | bel i eve he did.

MR. CHERTOFF: Do you renenber, in fact,
whet her he prepared a neno that set forth sone of the
facts relating to Soto?

HONOCRABLE WAUGH: | think 1’ ve seen such a
meno.

MR. CHERTOFF: Now, in that conversation
anong ot her things, or as of that conversation, were
you aware that there was a Maryland case that had been
brought involving State Police in Maryland that had
resulted in a consent decree?

HONORABLE WAUGH: | don’t renenber being
aware of the Maryland case at that tine. | know from
havi ng | ooked through ny file that there nust have been
a press clipping in the clippings that were done every
day in the Attorney General’'s Ofice that | ripped out.
And ny sense was that that clipping came into ny
possession in 97, but | could be wong. | nean it’s
inny file and it probably has a date on it.

MR. CHERTOFF: Well, didn't M. Fahy in a
meno that went to you, anong others, and the Attorney
Ceneral nmake reference to the Maryl and case?

HONORABLE WAUGH. He nay have. You asked ne
if I remenbered and | didn't renmenber.

MR, CHERTOFF: Well, let nme refresh your
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menmory with Page 77 of your deposition. At Line 21 the
question was: “Did you becone aware in this period of
time, again preparing for the Decenber 12th neeting,
that the issue of profiling had been raised in other
states, particularly Maryland and I11linois?”

The Wtness: “I believe |I knew that
generally and | don’t think that the Departnent of
Justice that M. Rosenbaum said specifically what other
states they were |ooking at, but he said that they were
| ooki ng at other states.”

Question: “And if | look, if I show you the
Page 3 of this neno to you, |ast paragraph, does that
refresh your menory that Jack Fahy had pointed out to
you this was ongoing with other states?”

Answer: “That’s what it says.”
s that correct? That refreshes --
HONORABLE WAUGH: | have no reason to di spute

t hat .

MR, CHERTOFF: Now - -

HONORABLE WAUGH: But what |’ m not clear of
is whether we knew at that tinme that there was a case
in Maryland or that Maryland had entered into the
consent decree.

MR. CHERTOFF: Did M. Fahy tell you at this
preparatory neeting that he had actually nmet with
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officials from Maryl and on this case?

HONOCRABLE WAUGH: | don't recall that. |
don’t recall that he did.

MR. CHERTOFF: Did you in this neeting
di scuss the decision in the 3 oucester County case in
rel ated nmenos?

HONORABLE WAUGH: | woul d assune that we did,
yes.

MR, CHERTOFF: So it’s clear to you that as
of that point at |east the Attorney General and the
others participating were aware of the d oucester
County case and generally what the litigation status
was With respect to racial profiling?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: Now, what was the substance of
the neeting -- first of all, who did you neet with at
t he Departnent of Justice, if you recall?

HONORABLE WAUGH. There was Loretta King, who
was | believe at the time the highest-ranking person
because | think the person in charge had left or was on
his way out. There was M. Rosenbaum There was an
attorney nanmed Posner. And | believe there was anot her
attorney.

MR. CHERTOFF: Wat was the discussion at the
meeting? What did the Attorney Ceneral -- what did
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Attorney Ceneral Verniero say and what was said in
response?
HONORABLE WAUGH: After general introductions

| think -- | forget whether he started or they started,
t hey woul d have said what they were doing, what they
were interested in. | think he wanted to tell them

about the Soto appeal and why it was bei ng appeal ed and
what he viewed as the issues. He said that he wanted
to cooperate with them

MR. CHERTOFF: Now, did he indicate that he
was very concerned agai n about not having this process
be descri bed as an investigation?

HONORABLE WAUGH: | don’t really renenber
t hat being discussed but it may well have been.

MR. CHERTOFF: Well again, let ne go back to
your deposition at Page 86, Line 12. “M recollection
is, and again | don't remenber specifically, you know,
how -- how it took place, is that the Attorney Ceneral
| think did want to, you know, no one -- no one -- no
state governnent wants to be investigated and | think
that he was interested | guess in having it called
sonet hing other than an investigation.” Was that
correct?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: And did he communicate that to
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the federal people at the neeting?

HONORABLE WAUGH: |If | said that he did in
his deposition, | would stand by my deposition
testi nony.

MR. CHERTOFF: Did he say at the neeting that
he felt this was an inportant issue and that’'s why he
canme down personal | y?

HONORABLE WAUGH:  Yes.

MR, CHERTOFF: So it’s clear to you that he
was focused on this issue.

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: And he was able to tal k about
Soto with sone degree of know edge about the issues in
t he appeal ?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: Did he do nost of the talking
on behalf of the State, by the way?

HONORABLE WAUGH: | woul d say he probably did
a lot of the talking. He may have asked Jack Fahy to
answer sonme questions.

MR, CHERTOFF: Now, did he nake any
representations at that nmeeting concerning what he had
been told by the State Police concerning profiling?

HONORABLE WAUGH:  It’s quite -- | don't
remenber dialogue fromthat neeting. It’s quite




NRRRRPRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N

N NN
gapbhw

NRRRRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N -

N NN
gabhw

Exam nation - Waugh 122

possi bl e that he told them about some steps that had
been taken after the Soto decision was issued and that

the State Police were -- assured himthat there was
certainly no official approval of profiling, quite the
contrary. It was not approved and that State Police

was on the | ookout to nmake sure it didn't happen.

MR. CHERTOFF: Now, after this neeting or in
the course of this neeting did the Departnent of
Justice indicate they wanted to start receiving certain
information fromthe State of New Jersey?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: Did they agree, by the way,
not to send a letter describing this as an
i nvestigation?

HONORABLE WAUGH: | have to assunme so because
they didn't send the letter. And they gave us -- and
sort of a continued answer to your first question, they
gave us a docunent that was sort of in blank and said
this is the kind of docunent, docunments we usually | ook
for in something like this. Wy don't you take it back
and look at it or something like that.

MR, CHERTOFF: And when you left, were you
essentially assigned by Attorney CGeneral Verniero to
take charge of this matter and report it directly to
hi n?
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HONORABLE WAUGH: That’s probably a fair
statement .

MR. CHERTOFF: And you then supervised who in
terms of carrying out this project?

HONORABLE WAUGH: | started working with Jack
Fahy and then there cane a tine when | think Jack Fahy
wanted to get out of the issue because he had by that
time gone to the Division of Crimnal Justice, was
working at the State Grand Jury. That was a very
interesting responsible position for him It was a
good career nove. And | think after how ever many
years, he was sort of tired of working on this one
issue. So then the question became who was going to
take his pl ace.

MR. CHERTOFF: So is it fair to say that at
that point in time the chain becane first Fahy and then
CGeorge Rover, to you, to Attorney General Verniero?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: Now, in connection with this
di scussion at the Departnent of Justice, was there any
di scussi on when you were there about having
communi cation be oral as nuch as possible as opposed to
in witing?

HONORABLE WAUGH: | don’t remenber anything
i ke that.
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MR, CHERTOFF: Now, when you canme back from
the neeting, did you at sone point get this blank
sanpl e docunent request and furnish it to M. Fahy?

HONCRABLE WAUGH: Yeah. | believe | sent him
a meno asking himnot so nuch to contact -- | guess |
told himnot to contact the State Police yet but to
give nme an idea fromhis know edge and experience in
handl i ng the case, what sort of docunentation there was
and how easy or hard it would be to get.

MR. CHERTOFF: Why did you tell him
specifically not to contact the State Police right
away ?

HONORABLE WAUGH: What was the date of the

nmeno?
MR. CHERTOFF: It was Decenber 20th, 1996
HONORABLE WAUGH: | believe that there was
going to be a neeting subsequent to that -- | see

Decenber 24th witten on the board over here and that |
think is the date there was a neeting with the
Superintendent and | think that the reason | didn't ask
himto contact the State Police is because we were
going to bring it up at that neeting.

MR. CHERTOFF: And did you attend the neeting
on Decenber 24th?

HONORABLE WAUGH:  Yes.
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MR. CHERTOFF: Who was at the neeting?

HONORABLE WAUGH: | was, the Attorney Ceneral
was, Jack Fahy was, the Superintendent and | don’t
remenber who was there else fromthe State Poli ce.

MR. CHERTOFF: And what was the discussion at
t hat neeti ng?

HONOCRABLE WAUGH: The Attorney Ceneral
rel ated what the discussion was at the Departnent of
Justice. | think there probably was a di scussion of
t he docunents, the type of docunents. And | think the
Attorney General basically said that we would work with
the Departnent of Justice in providing the docunents as
t hey asked for them

MR. CHERTOFF: Now, let ne ask you this. In
your experience before this point in tine, had there
ever been an Cvil Rights investigation of the
Department of Law and Public Safety or any of its
conponents that you were aware of?

HONOCRABLE WAUGH: There was -- by the tine |
got there, there was a consent decree between the State
Police and the Departnent of Justice with respect to
m nority and wonen hiring.

MR. CHERTOFF: And when had that been entered
into?

HONORABLE WAUGH: | know it -- well, 1 got




NRRRRPRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N

N NN
gapbhw

NRRRRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N -

N NN
gabhw

Exam nation - Waugh 126

there in ‘89 and | believe it had been in place for

quite a while. 1’mnot sure exactly when.
MR, CHERTOFF: So it’'s fair to say that an
investigation of the State -- of the State Departnent

of Law and Public Safety by the feds is an unusual and
I nportant occurrence?

HONORABLE WAUGH:  Yes.

MR, CHERTOFF: And is it fair to say that it
commanded the personal attention of the Attorney
CGeneral ?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: Now, was that sense of
i nportance communi cated at the neeting of Decenber
24t h? Wat was the discussion on the 24th? The

Superintendent conmes in. Is it fair to say he's
concerned about what all this business is in
Washi ngt on?

HONORABLE WAUGH: | woul d say so.

MR. CHERTOFF: And did the Attorney General
express his concern as wel|?

HONORABLE WAUGH: | don’t recall anyone
expressing concern in the sense that it was obvious.

MR. CHERTOFF: Did anybody tal k about the
need to try to avoid getting into a forma
i nvestigative situation by trying to provide docunents
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and be cooperative and keeping it infornmed?

HONORABLE WAUGH: The latter but | don’'t
believe there was a di scussion of the fornmer.

MR. CHERTOFF: Did the Attorney Ceneral
indicate to the Superintendent that he had been able to
avoid having a letter sent out that characterized this
as an investigation?

HONORABLE WAUGH: | don’t have a recollection
of that being said but as | said, | don't renenber
di al ogue. | was aware that they weren't going to send
aletter and we sent a letter. | just don't renenber
specifically.

MR, CHERTOFF: | now want to take you forward
alittle bit into the new year of 1997. At that point
isit fair to say in ternms of who you dealt with on the
i ssue of this Departnent of Justice investigation, you
reported directly to Peter Verniero?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: And was it your regular --

HONORABLE WAUGH: | reported to Peter
Verniero directly for everything.

MR, CHERTOFF: Was it your regular practice
to keep himadvi sed of any significant or materi al
devel opment or issue with respect to racial profiling?

HONORABLE WAUGH:  Yes.
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MR. CHERTOFF: And you typically did that in
witing nost of the tinme or orally nost of the tinme?

HONORABLE WAUGH: | would -- | would say
probably -- 1 don’t know how to answer that question
because I know | sent hima lot of menos and if | would
get a docunent that | thought he should see, | would
send it to him So it’s easy to count those up and see
how many there were. | would say that on nost
significant issues, especially if there was a docunent
attached to it or a docunent that raised an issue, that
| would have done it in witing. But, you know, his
office and ny office was on the sane floor so we’'d run
into each other.

MR, CHERTOFF: Was he, starting in January of
1997 and going forward the next six nonths, hands-on in
terms of being advised and participating in discussions
with respect to the significant events in connection
wi th the Departnent of Justice review?

HONORABLE WAUGH: | woul d say so, yes.

MR, CHERTOFF: | want to show you what we’ve
previously marked as exhibit F-26. 1t’s OAGS25 and it
is adraft letter. It says either January 7 or 17th,
1997 and it’s a draft to Loretta King, which I’'m
putting up.

HONORABLE WAUGH: | have it.
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MR. CHERTOFF: Okay. | just also wanted --

HONORABLE WAUGH: Is it P or F-267?

MR. CHERTOFF: F-26

HONORABLE WAUGH:  Yes.

MR, CHERTOFF: M. Wber’s handwiting is not
very good.

Do you recogni ze this docunent?

HONORABLE WAUGH:  Yes, | do.

MR. CHERTOFF: And who prepared the initial
draft of this letter to Ms. King at the Departnent of
Justice?

HONORABLE WAUGH: | believe Jack Fahy did.

MR. CHERTOFF: And he sent it up to you?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: And then you sent it up to M.
Ver ni ero?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: Now, the handwiting that
appears on the first page, there’s a piece of
handwiting that says, “Patty, please nake revisions
and produce anot her doubl e-spaced draft.” \Wose
witing is that?

HONORABLE WAUGH: That’s m ne.

MR. CHERTOFF: The other witing on the page,
whose is that?
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HONORABLE WAUGH: That’ s Attorney General

Verniero’s -- well, wait a mnute. You said nost of
the other witing on the page is the Attorney
General’s. | think I changed “mutually commtted” to

“mut ual comm tnent.”

MR. CHERTOFF: But the witing at the top --

HONOCRABLE WAUGH:  Yes.

MR. CHERTOFF: -- above the typing would be
Attorney Ceneral Verniero’ s?

HONORABLE WAUGH: That’s correct.

MR. CHERTOFF: Now, |I’mnot going to take you
through all the handwiting. You ve covered it in the
deposition. But | want to direct your attention
specifically to Page 8 of the draft.

HONORABLE WAUGH:  Yes.

MR, CHERTOFF: Now, let’s put Page 8 up.

Now, with respect to this page, you see

there’s sone typing that says, “lI believe the tinme has
conme to spend sufficient resources to devel op and
conduct a trustworthy violator survey.” And then the

par agr aph continues, right?
HONORABLE WAUGH:  Yeah.
MR. CHERTOFF: You see it stricken out?
HONORABLE WAUGH:  Yes.
MR. CHERTOFF: And you see there’s
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handwiting instead that says, “My office is in the
process of devel oping.”

HONORABLE WAUGH: Correct.

MR, CHERTOFF: Whose witing is that?

HONORABLE WAUGH: It’s the Attorney
CGeneral ’ s.

MR. CHERTOFF: It was Peter Verniero.

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: And the striking out was al so
M. Verniero' s, to your know edge?

HONORABLE WAUGH:  Yeah.

MR. CHERTOFF: Now, you do review this draft
before you sent it to M. Verniero?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: The typed draft.

HONORABLE WAUGH:  Yes.

MR, CHERTOFF: And you didn’t suggest
striking out this | anguage here that tal ks about stops
and remai ning near the |level reported in the Soto case?

HONOCRABLE WAUGH: Not that | recall. | nean
if I was going to suggest sonething like that, | would
have put it in brackets.

MR. CHERTOFF: Did he tell you why he struck
it out?

HONCRABLE WAUGH:  No.
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MR, CHERTOFF: At this tinme were you aware --
again, you were aware there was a pendi ng appeal with
respect to the Soto matter.

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: Did you give any consideration
to whet her the existence of information concerning a
nunber of stops in the sane geographic | ocation and was
nore current than the data that was underlying the Soto
case, whether that was sonething that needed to be nade
avai l able to the defense or potentially to the Court in
connection with the litigation?

HONORABLE WAUGH:  No.

MR. CHERTOFF: Did you ever discuss that with
anybody?

HONORABLE WAUGH:  No.

MR. CHERTOFF: As you sit here now, do you
have a sense of perhaps there was sonething that at
| east shoul d have been considered in terns of
continuing discovery obligations or disclosure to the
Court ?

HONORABLE WAUGH:  Well, | heard M. Buckman’'s
testinmony and | heard M. Buckman take the position
that it should have been. |1’mnot a crim nal
practitioner, |’ve never -- |’ve argued a few cri m nal

appeal s just because when | was there | wanted to argue
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sonething. |I'mnot famliar with crimnal practice and
procedures, so | don’'t know the answer to that
guesti on.

MR. CHERTOFF: Do you know whether it was
di scussed at all in terns of this letter or anytine
thereafter?

HONOCRABLE WAUGH: Not in ny presence, no.
didn't see it as an issue.

MR. CHERTOFF: Again, the Attorney -- you had
no di scussion at any point with the Attorney Ceneral
concerning why he struck this |language fromthe letter?

HONOCRABLE WAUGH: Not that | recall. It was
very common for us to send drafts back and forth and so
it would just cone back to ne wth the changes.
think if | recall correctly I nade a few nore edits
that are nore stylistic or grammatical and then | sent
it to ny secretary to be redone.

MR. CHERTOFF: And you saw the final letter
that went out, right?

HONORABLE WAUGH: | believe so, yes.
MR, CHERTOFF: And the | anguage that was
stricken here concerning the current -- or nore current

i nformati on about stops renmained out of the letter.
HONORABLE WAUGH: Correct.
MR, CHERTOFF: And | take it you understood




NRRRRPRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N

N NN
gapbhw

NRRRRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N -

N NN
gabhw

Exam nation - Waugh 134

that there was sone significance to the fact, whether
it’s conclusive or not, that the stop percentages for
mnorities in the Moorestown area of the Turnpi ke was
continuing to be the sane recently as it had been back
in 88 to ‘91, right?

HONORABLE WAUGH: It was an i ssue.

MR, CHERTOFF: | nmean isn’'t it a fact that at
various points in tinme one of the argunents that was
made about whether there was a racial profiling issue
was that the information in Soto was dated information
and that it was based upon events that had occurred
before reforns were put into place in the early
ni neties?

HONORABLE WAUGH: Wel |, yes, but the Soto --
| think that’s correct, but the Soto decision, as |
recall it, was stops that were nade between ‘88 and
‘91.

MR. CHERTOFF: So in terns of dealing with
the Departnent of Justice, did you ever hear anybody
make the argument that Soto was really irrelevant or
not particularly persuasive because it was really based
on old data and things had changed a | ot and there had
been a lot of reformsince 1991? Had that argunent
been made or di scussed in your presence?

HONOCRABLE WAUGH: |’ m having trouble with
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your question and | can’t figure out why.

MR. CHERTOFF: Al right. Let ne try it
again. |It's probably the fault of the questioner.

In the discussion with the Departnent of
Justice, let’s say, in Decenber of 1996, there was a
description by the people from New Jersey about the
Soto appeal. Did anybody say anything |like | ook, one
of the reasons Soto was not particularly helpful is
it’s all based on data that occurred before 1991 and
we're already in 1996 and there have been a | ot of
changes since then? Was that point nade to the
Departnent of Justice?

HONORABLE WAUGH: | know t here have been a
| ot of changes point was made and the fornmer point may
have been made, | don’t recall.

MR. CHERTOFF: But you’d agree with ne,
therefore, that if it was -- if there was an indication

that the nunber of stops in ‘95 and ‘96 remai ned the
sanme as they had been in “88 through ‘91, it would have
an i npact on the way in which the argunent about
changes had been received, right?

HONORABLE WAUGH: Well, the position, as |
understood it, was that it wasn't the nunbers of stops,
but you had to | ook at the nunbers of stops and
sonet hi ng el se.
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MR, CHERTOFF: | understand. But in addition
to that argunent, wasn't there al so another argunent
made that the whole Soto case was based on facts from
five or six years ago and that the reforns that had
been put into place since then could very well make
t hose nunbers academ c? Wasn’'t that argunent nade?

HONORABLE WAUGH: It was al ways argued t hat
there had been reforms fromthe early nineties through
when the Soto decision was made and after that were
intended to address the issue.

MR. CHERTOFF: And you'd agree with ne that
if, in fact, there was information presented, that the
nunbers hadn’t changed despite that intervening period
of time, it would tend to undercut that argunent nade
by the State, right? O at |east raise the issue.

HONOCRABLE WAUGH: It m ght, but | nmean ny
understanding is the nunbers still haven’t changed.

MR. CHERTOFF: In any case, you' |ll agree with
me that the letter that was sent to Loretta King
omtted the | anguage with respect to this nore current
i nformati on about stops, correct?

HONOCRABLE WAUGH:  Correct.

MR, CHERTOFF: Now, is it fair to say that as
this matter went forward in connection with discovery
and correspondence with the Departnent of Justice, the
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Attorney General asked to be closely infornmed by you
about the progress of this matter?

HONORABLE WAUGH: Yes. | think there was a
settling-in period when M. Rover, who eventual ly was
asked by me to take over for Jack Fahy and M. Posner
at the Departnent of Justice, were sort of beginning to
tal k about what was going to be produced and how it was
going to be produced and the Attorney General wanted to
know what was goi ng on.

MR, CHERTOFF: And is it fair to say that he
wanted to be inforned at a fairly detailed | evel about
all the interaction with the Departnent of Justice on
this issue?

HONORABLE WAUGH: Wl I, | kept hi minforned
at a fairly detailed level. | don’t know whether -- |
mean and | knew he wanted to be inforned. Whether
was giving himnore detail than he wanted, | don’t

know.

MR. CHERTOFF: And so, for exanple, with
respect to the next draft of this letter to Loretta
King dated January 9th, which is exhibit W15, we can
put that up on the board, if you | ook down at the
bott om of that docunent you'll see the words *Al ex,
let’s discuss P-110.” |Is that Peter Verniero' s
handw i ti ng?
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HONORABLE WAUGH:  Yes.

MR, CHERTOFF: And did you, in fact, go and
di scuss Loretta with hin®

HONORABLE WAUGH: | assune | did, yes.

MR, CHERTOFF: So it would be fair to say
then that he wanted to then not only make provisions to
the prior draft, but he wanted to discuss this second
draft or later draft, right?

HONOCRABLE WAUGH: Well, he wanted to discuss
the issue. Wether he wanted to discuss the draft or
sonet hing el se about the issue, | don’t renenber.

MR. CHERTOFF: Then let ne put up W17, which
is a nmeno to you from George Rover summarizing a
January 30th conference call. Put that up

HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: Now, with respect to that,
there’s your handwiting at the top “To PV.” That
woul d be Peter Verniero, right?

HONORABLE WAUGH: Ri ght.

MR, CHERTOFF: “FYl, | have asked DAG Rover
to prepare an options nmeno for our review and
di scussion,” correct?

HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: So again, you were keeping him
informed with respect to this tel ephone call, right?
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HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: The next document shows a
letter, it’s W21, February 6, 1997 to Mark Posner. He
was one of the Cvil R ghts |awers. And to George
Rover ?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: And it’s copied to you and in
the right-hand corner it says, “To PV FYI,” and that’s
your handwiting, right?

HONORABLE WAUGH: Ri ght.

MR, CHERTOFF: And then the upper |eft-hand
corner it says, “Alex, please see ne,” right?

HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: Now, do you renenber what in
particul ar he wanted to talk to you about?

HONORABLE WAUGH:  No.

MR. CHERTOFF: But again, this is a -- he
followed up with respect to this letter, too?

HONOCRABLE WAUGH: The usual --

MR, CHERTOFF: You'd agree with nme --

HONORABLE WAUGH: The usual procedure was if
| sent sonmething in to the Attorney General and he
wanted to talk to nme about it, he would send it back
wth “See nme,” or sonetines he would just conme to ny
office with it.
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MR. CHERTOFF: But he certainly didn't see
you about every letter or nmeno that you passed up to
himw th respect to every case or every matter in the
Depart nent .

HONORABLE WAUGH. No, not -- | nmean he may
have seen ne about all or nost in particular issues
that I was working on, but certainly not everything |
sent .

MR. CHERTOFF: So for himto say “Pl ease see
me” woul d indicate that he had --

HONORABLE WAUGH:  Sonet hi ng to say.

MR. CHERTOFF: You put it better than
coul d.

By the way, when you brought M. Rover in to
this, renmenber you sent hima nmenp saying you didn’t
want himto freel ance.

HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: And what did you nean by that?

HONORABLE WAUGH: CGeorge had sonet hing of a
reputation of being sonebody who would sonetinmes go off
and work on sonething and you' d never hear from him
And | wanted to make it clear to himthat | wanted to
know what was going on. And I’'ll give you an exanpl e,
al t hough obviously | didn’t have it in mnd at the
time, of the sort of thing that | wouldn’'t have wanted

Exam nati on - Waugh 141

to happen. And that is he sent ne a neno |ater on that
tal ked about we shoul d educate the Justice Departnent
and send them DEA tapes and we shoul d get ot her
Attorneys General to call the Justice Departnent. |
woul d not have wanted himto do sonething |ike that
just on its own. That's the sort of thing | had in

m nd.

MR, CHERTOFF: |Is it fair to say that you
communi cated to M. Rover that you wanted -- you didn't
want hi m maki ng deci sions of any materiality or
significance wthout consulting you on this matter?

HONOCRABLE WAUGH: | think | would agree with
t hat .

MR, CHERTOFF: And is it fair to say that you
didn’t make any decisions of materiality or
significance regarding this matter wthout talking to
the Attorney Ceneral ?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: Let me go to the next
docunent, W22. It’'s 2-6-97. Again, it's actually the
-- it's aletter fromFebruary 6th fromthe G vil
Ri ghts Division to soneone at the Turnpi ke, which had
been sent to M. Rover and it says at the top, “Al ex,
pl ease see ne,” again --

HONORABLE WAUGH: Ri ght.
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MR, CHERTOFF: And in the mddle it says, “To
PV, FYI.” And again, this would be part of that course
of conduct whereas with respect to this time period
pretty much any correspondence or communi cation with
the Departnent you would run by M. Verniero.

HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: And he often wanted to see you
about it.

HONORABLE WAUGH: So far.

MR. CHERTOFF: Do you know what he di scussed
with respect to this particular letter?

HONORABLE WAUGH: | have a vague recoll ection
that he asked me why they were witing to the Turnpi ke
and | think | said to himbecause they thought the
Tur npi ke m ght have the information they were | ooking
for.

MR, CHERTOFF: Okay. Now, let nme go again to
a docunent we’ve marked as W23A and this is a proposed
letter to the Gvil R ghts Division regardi ng requests
for information about summonses and warni ng data from
the Cranbury and Mborestown stations with a cover sheet

to the Attorney General. “Attached for your review and
approval is a proposed letter responding to several
guestions asked by the DQJ.” Again, was it -- again

the practice as of this point for the Attorney General
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to actually literally review and edit a letter |ike
this on this matter?

HONORABLE WAUGH: | felt that it was -- that
| should be bringing this stuff to his attention.
VWhet her he edited this letter or not, | don't know.

MR, CHERTOFF: But he certainly indicated he
wanted you to do that, right? He didn't say stop,
you' re giving nme too much paper?

HONORABLE WAUGH: He never said that.

MR. CHERTOFF: And, in fact, as we’' ve seen,
he woul d often say to you, please see nme or let’s talk
about it.

HONORABLE WAUGH: Ri ght .

MR. CHERTOFF: Again, W24, the next
docunent, OAGB25 is a letter or a nenorandumto you
from George Rover regardi ng another conversation with
Mar k Posner. And again, you have on it “To PV, FYI,”
that’s your witing again, right?

HONORABLE WAUGH:  Yeah.

MR. CHERTOFF: Now, at this same tine was
there al so work being done with respect to the draft
brief in the Soto case?

HONORABLE WAUGH: | bel i eve so.

MR. CHERTOFF: And the Attorney General then
was personally involved in editing that?
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HONORABLE WAUGH: | know he saw it. [If you
gave hima draft docunent, he would edit it.

MR, CHERTOFF: So -- now, | take it, again
fromyour experience, it wasn't the practice of the
State Attorney Ceneral to even review every brief filed
by the Division of Crimnal Justice in crimnal cases?

HONORABLE WAUGH: It was not the practice of
the Attorney CGeneral to review every brief by any of
the Legal Division.

MR. CHERTOFF: Because there are a |ot of
briefs filed and you could spend 60 hours a day
reviewing briefs if you read themall, right?

HONOCRABLE WAUGH: At | east.

MR. CHERTOFF: But with respect to this

appeal, it was, in fact, given to the AAG to be | ooked
at before it was finalized, correct?

HONORABLE WAUGH: It was not -- it was not
unusual for an Attorney General to edit a brief. But
your question was -- no Attorney General that | ever
saw edit it ever -- but if it was a significant issue,

it was not unusual for an Attorney Ceneral to at | east
ask himto look at it.

MR, CHERTOFF: And this was clearly a
significant issue?

HONORABLE WAUGH:  Yeabh.
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MR. CHERTOFF: Now, |et ne show you F-22,
which is a neno to Peter Verniero to John M Fahy
regarding the Appellate brief and enclosing the nerits
brief on the appeal. Now, at the bottomof this
witing it says, “John Fahy. Looks okay to ne. After
we file, we may want to send a copy to DQJ in
Washi ngton. Peter, 3-11." |1s that Peter Verniero's
handw i ti ng?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: Did you ever have any
di scussion wth himabout why he mght want to file
t hat appeal brief?

HONORABLE WAUGH: Why he m ght want to file

it?
MR. CHERTOFF: 1'msorry, send it to DQJ.
HONORABLE WAUGH:. No. | don't believe |
received a copy of this neno. It doesn’t show that

ei ther Jack Fahy or the Attorney General sent it to ne.
| mean | don’t want to m slead you because he may have
said to ne at anytine, when the Soto brief is finished
and ready to be filed, maybe we should send it to the
Departnent of Justice and | probably woul d have sai d,
you know, yeah, why not?

MR, CHERTOFF: Now, what were the argunents,
again the principal argunents made in the brief, if you
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can recall, challenging Judge Francis’ decision?

HONORABLE WAUGH: M recol | ection and
understanding is that they were what we tal ked about
before, that the |legal standard was incorrect and that
the Court should not have relied on the violator/user
survey because it was not valid.

MR. CHERTOFF: Now, was it your understandi ng
that the reason to send this to the Departnment of
Justice mght be again to put before the Cvil Rights
Di vi sion the argunents about why they should not put
too heavy a reliance on Soto in their own revi ew?

HONORABLE WAUGH: | don’t know that | would
agree with that. Wen we went down, we told them about
the Soto appeal. W told them why we appeal ed and |
beli eve the thought was it was sonething they were
interested in so we should et themhave it. But maybe
| * m not understandi ng your --

MR, CHERTOFF: Well, | mean ny question was
whet her you had an under st andi ng about why it was that
there was sonme interest in giving these argunents or
passi ng these argunents in the Departnent of Justice in
Washi ngton? Was it with a notion that they should use
this in considering whether they wanted to treat Soto
as a significant factor in their review?

HONORABLE WAUGH: | don’t recall that being
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articulated. | think it was just that they had been
told about Soto. Soto involved -- | nean when M.
Rosenbaum cal l ed me, he told ne that they were -- that
t hey knew about Soto and so it was for their

i nformati on.

MR. CHERTOFF: Now, at this point again, the
focus of Soto was on stops, right?

HONORABLE WAUGH:  Yes.

MR, CHERTOFF: And it’s fair to say that one
of the argunents that the State of New Jersey felt was
a powerful argunent is that the stop data was not
particularly meaningful in the absence of a valid
baseline violator or user survey, correct?

HONORABLE WAUGH: | believe that was the

ar gunent .

MR. CHERTOFF: And that was again articul ated
in Soto, right?

HONORABLE WAUGH:  Yes.

MR, CHERTOFF: Now, |let ne show you what’s
W26, a meno to Peter Verniero, April 7th. And again
this is attaching a copy of a Departnent of Justice
request for specific information as to statistics for
certain dates. And is it fair to say again you sent
this on to Peter Verniero for himto review as well?

HONORABLE WAUGH:  Yes.
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MR. CHERTOFF: Now, | want to |l ocate you in
time nowto the period of April 1997. And as we’ ve
just indicated, the focus of Soto was stops and one of
the points made clear to the Cvil R ghts D vision,
both orally and by sending a copy of the Soto brief was
that there was a flaw, a logical flawin relying too
heavily on stop data because of the absence of the
baseline, fair to say?

HONORABLE WAUGH: | think that was the
ar gunent .

MR. CHERTOFF: But during the period of Mrch
-- February, March and April of *97, did you becone
awar e through conversations with M. Rover that there
had been ot her analysis done with respect to a
different type of issue as it relates to the Turnpike,
nanmely consents to search?

HONOCRABLE WAUGH: Wl |, | becanme aware at
sonme point and | think it was in that time period that
t he Departnent of Justice had tal ked to hi m about
consent-to-search information, so that’'s one.

Two, | know from what reading |’ve done to
prepare for today that there was an issue with respect
to a couple of docunents that dealt wth roadways ot her
than the Turnpike that | think he testified he had
asked nme about and | had said that | didn't think they
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needed to be produced.

MR. CHERTOFF: Well, we’'ll get to that later.

HONORABLE WAUGH:  All right. | want to just
focus on this issue, which is did you becone aware
soneti me between February and April from discussions
with M. Rover that M. Rover had |earned that the
Justice Departnent was interested in consent-to-search
data and that that data had been a factor in a Maryl and
case that led to a consent decree for the Maryl and
State Police?

HONORABLE WAUGH: Yes. | nean | certainly by
the tine we got to the May 20th neeting, | knew all
that and I think it sort of cane pieceneal during that
period of tine.

MR. CHERTOFF: Ckay. And, in fact, to help
you out in locating this in time, |I’mgoing to show you
a neno wwth a cover page, 4-23-97, to PV. [It’s W27,
OAGB65. Now, attached to this docunent is a neno to
you from George Rover regarding the State Police,
right?

HONOCRABLE WAUGH:  Correct.

MR, CHERTOFF: And if you | ook at Page 6 of
that neno, mdway through the page it says, “The second
unrel ated issue involves NIJSP consent-to-search data.”

HONORABLE WAUGH: Ri ght.
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MR, CHERTOFF: And he talks in this neno
about the forns, that DOJ is interested in the data
because of action pursued by plaintiffs in the Mryl and
case where they used this data to prove selective
prosecution in getting consent decree. And that he
wanted to start educating the DOJ of the position that
t hese docunents are irrelevant to the issue of stops
and therefore should not be considered by the
Departnent of Justice as part of their review. |Is that
a fair summary of the content of the neno?

HONORABLE WAUGH: Wiere is the part where you
say he tal ks about educating the Departnent of Justice?

MR, CHERTOFF: Prior to that -- this is on
Page 7, prior to that -- this is the |ast paragraph, “I
woul d i ke to begin ‘educating’ USDQJ of our position
on these docunents and what concl usi ons can be drawn
fromthem It’'s ny belief that they are irrelevant to
the inquiry of whether |aw enforcenent officers are
engagi ng in selective prosecution. This information
has nothing to do with the reason why a notorist is
stopped initially, which is the basis of the USDQJ
inquiry.” Do you renenber that?

HONORABLE WAUGH: Yes. That’s what it says.

MR. CHERTOFF: Now, if we turn to the cover
sheet, you wite to Peter Verniero, “I would like to

Exam nati on - Waugh 151

di scuss this issue with you. The attached is ny only
copy.” And you sign it, is that correct?

HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: And then underneath it says in
witing, “Alex, do we need another neeting in DC. ? It
appears so.” And that’'s Peter Verniero's witing.

HONORABLE WAUGH: Correct.

MR. CHERTOFF: Now, standing back fromthis
docunent, is it fair to say that as of this point --
well, et me withdraw that question.

Bef ore you go the neno, had George Rover
di scussed with you the issues that are in the neno at
various points in tinme?

HONOCRABLE WAUGH: | don’t think he ever
di scussed with nme before that his idea about educating
the Justice Departnment with respect to the DEA and that
set of issues. It’s not inpossible that he, either
over the phone or every once in a while he would stop
by, told ne that the Justice Departnment was asking
about the consent-to-search data. |In other words, |
can’t tell you as | sit here today whether this nmeno
fromhimdated April 22nd is the first tine | becane
aware of that or whether | knew it sone tinme in advance
because he told ne it was an issue.

MR, CHERTOFF: So | wll represent to you
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that it’s in the record that he testified here that he
had spoken to you about it before he sent the neno. |
take it you wouldn’'t disagree with that?

HONORABLE WAUGH: | don’t have a factua
basis to disagree with that, but I don't -- | don’t
r emenber .

MR. CHERTOFF: You'll also agree with ne that
certainly as of the date of the neno you received this
i nformation, correct?

HONORABLE WAUGH: Definitely.

MR, CHERTOFF: | take it you understood the
significance of the difference between consent to
search and stop, right?

HONORABLE WAUGH:  Yes. | understood that
they were two separate issues. That's at |east how I
viewed it.

MR. CHERTOFF: Is it fair to say as well that
you understood that the concerns raised with respect to
a violator survey as a baseline for stops were not
appl i cabl e when you’'re | ooking at consent-to-search
data, because there your baseline is the conposition of
t he popul ati on of people who have al ready been stopped?

HONORABLE WAUGH: Are you aski ng ne whet her |
agree with that or whether | knew that at the tinme?

MR. CHERTOFF: Well, I'"masking -- 1'Il ask
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you both. A, do you agree with it? And B, did you
know it at the tinme?

HONORABLE WAUGH: It nakes sense to ne. |
don’t recall -- 1 don’t recall thinking about it at the
tinme.

MR. CHERTOFF: Now, again, to the extent that
M. Rover discussed this issue with you prior to the
meno, was this the kind of material you would di scuss
with the Attorney CGeneral fromtine to time, you
reported up to hinf

HONCRABLE WAUGH:  Pr obabl y.

MR. CHERTOFF: And this --

HONORABLE WAUGH: | nean obviously when | got
the neno, | gave it to the Attorney General. Since |
don’t renenber whether M. Rover nentioned it to ne
bef orehand, | don’'t renenber whether if he did,

di scussed it wth the Attorney General.

MR, CHERTOFF: But again, you' d agree your
regul ar habit and practice was to di scuss anything
material or significant wwth the Attorney General ?

HONORABLE WAUGH: That’s correct.

MR, CHERTOFF: As it relates to this matter.

HONORABLE WAUGH:  Yes.

MR, CHERTOFF: Now, with respect to this
particul ar nmeno, obviously it came back to you fromthe
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Attorney General. Did you have a discussion with him
-- well, et me withdraw the question.
We know there was a May 20t h neeting.
Between the tinme you got this back on May 20th, do you
recall any discussions with himconcerning this nmeno?
HONORABLE WAUGH: | know that there’s another
meno that tal ks about going to -- back to D.C. And |
don’t renenber whether | discussed the issue with him
after | got this one or after | got the second one, but

my recollection is that there was -- and again, | don't
remenber di al ogue, but | believe there was a di scussion
and | think his point was well, they seemto be

expandi ng their inquiry, nmaybe we should go back and
talk to them about it. And ny general recollectionis
that | probably said | don’t think it’s worth it
because, you know, it’s their inquiry. They can expand
it if they want to. | just didn't see a point in going
back to Washington. | don’t renenber dial ogue, but
that is ny best recollection of what the di scussion
woul d have been.

MR. CHERTOFF: All right. Let ne show you
what’s been marked as W28, which is an e-mail fromyou
to the Attorney General’s then Assistant.

HONORABLE WAUGH: Right. It could be --
well, I"'msorry. | should wait for your question.
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MR, CHERTOFF: Well, ny question is, do you
remenber this e-mail as an effort to get sone tine to
talk to M. Verniero about this issue raised in the
meno we’ve just seen from M. Rover?

HONORABLE WAUGH: Ri ght.

MR, CHERTOFF: kay.

HONORABLE WAUGH:  And | think maybe this is
the one that | was thinking about that it’s quite
possi bl e that between the 23rd when | sent the neno
that’s W28 in and the 29th when | sent this e-nmail to
his secretary, | had not been able to talk to himand
so | was asking -- telling his secretary that | needed
totalk to him And then ny handwitten note that
says, “CGo back again to see them June 9, 10, AGw Il be
there,” | assume reflects that | talked to him
al though it could be that his secretary told ne that he
was going to be in Washington, so if we needed to go
back, that would be a tinme when we could do it.

MR. CHERTOFF: Now, you also -- | take it
it’s his handwiting that says, “Alex, let’'s discuss
maybe tinme today, naybe.”

HONORABLE WAUGH: Ri ght.

MR, CHERTOFF: So is it fair to say as best
you can recall, that around this tinme at the end of
April, the beginning of May, you did wind up talking
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with him You suggested perhaps that you didn’'t think
it was worth going to Washi ngton, but he indicated his
wi | lingness and readiness to do so on this issue of
expandi ng the investigation.

HONORABLE WAUGH: Yes. But | think it was
probably in reverse order

MR. CHERTOFF: Ckay. Then give us the order
you think it was in.

HONORABLE WAUGH: He said maybe we shoul d go
to Washington and | said | don't think it’s worth it.
And then | think it wasn’t an issue anynore because we
never did go again.

MR. CHERTOFF: Now, on this issue though
let’s be clear. The discussion was goi ng to Washi ngton
because of a concern the investigation would be
expanded to go fromfocusing on stops to focusing on
consents to search, right?

HONORABLE WAUGH: Ri ght.

MR, CHERTOFF: And as of this point in tineg,
both of you had, both you and the Attorney Ceneral, had
i n your possessions the nmeno that made it clear that
this consent-to-search data was precisely the data that
had led to a consent decree in Maryland, right?
Because that was dated April 23rd.

HONORABLE WAUGH: That -- I'msorry. |If
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Rover’s April 22nd nmeno specifically nmentions Maryl and,
then that would be correct.

MR. CHERTOFF: Well, | don’'t want there to be
any doubt about it. It says at Page 7, “In the
Maryl and action, the plaintiff successfully argued that
t he percentage of mnorities subjected to consent
searches, supported a finding that the Maryland State
Pol i ce engaged in selective prosecution. As a result
of this finding, the MSP and a group of plaintiffs
entered into a consent order.”

So that as of the time there was a di scussion
about going to Washington, whether it was worth trying
to go to Washington and limt the search, it was
under st ood between you and the Attorney General that
the inplication of limting the search would be to keep
the Justice Departnment out of the consent-to-search
i ssue, which was the issue that ultimately led to the
consent decree in Maryland? | can break it up if it’s
too | ong.

HONORABLE WAUGH. Well, we both had that --
we both had that nmeno. We both -- | nean | knew
because | read the neno and | have to assune that the
Attorney Ceneral did as well, that consent to search
was the issue in the Maryland case and that that was
t he basis upon which Maryl and had agreed to a consent
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decree. So | think my answer to your question is that
we did know that.

MR. CHERTOFF: And therefore, that was the
context in which the discussion occurred about whet her
it was worth trying to go to Justice tolimt the
investigation to stops rather than consents to search,
correct?

HONORABLE WAUGH: Wl |, that’'s one of the
reasons why | didn’t think it was worth going.

MR. CHERTOFF: Now, there then is a neeting
that occurs on May 20th, right?

HONORABLE WAUGH: Ri ght.

MR, CHERTOFF: And you actually prepared the
agenda for that neeting.

HONORABLE WAUGH: | bel i eve so.

MR. CHERTOFF: And that --

HONOCRABLE WAUGH: And yet it was typed by ny
secretary and I'’m | guess, 75 percent sure that | was
probably the one that did it. Sonebody el se may have
done it and she typed it.

MR. CHERTOFF: 1’ mgoing to show you W29,
which is actually three versions of the sane typed
meno, but | want you to turn to the second page, second
sheet, which is a version that has witing on it that
says, “Tickle two weeks.”
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HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: Is that your witing?

HONORABLE WAUGH:  Yes, it is.

MR, CHERTOFF: Was it your habit sonetines
after a neeting to make a note like this as a way to
rem nd you or your secretary to kind of bring this to
your attention every couple weeks and to take further
action?

HONORABLE WAUGH: Yes. Not done every tine,
but that’s what | would put if |I wanted that done.

MR. CHERTOFF: Now, why was this neeting
cal | ed?

HONORABLE WAUGH: | believe the neeting was
cal | ed because the neno from Rover raised the issue of
the Justice Departnment had asked for consent-to-search
data and | think ny recollection is, although it’s not
really stated in this nmeno, that they sort of not asked
-- they had asked and then they weren't asking at
present. But the issue, as far as | was concerned, had
to be decided, and that is that’s what they’' re asking
for, are we going to supply themw th that information?
And | think | suggested that there should be a neeting.

MR. CHERTOFF: Now, in particular, howdid
you assenble the agenda itens for the neeting? How did
you deci de what should be on the agenda?
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HONORABLE WAUGH: | don’t really renmenber
specifically, I think | just tried to, you know, cul
t hrough the recent nenos that | got from DAG Rover to
try to decide sort of what are the issues that need to
be tal ked about, status, decide them

MR. CHERTOFF: Now, the bullet point
production of consent-to-search docunents, is it fair
to say that comes out of that April 22nd neno which
tal ks about the Maryl and case?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: And when it tal ks about proper
characterization of docunents, does that reflect an
effort to try to discuss how one could characterize the
consent-to-search data forns in a way so as to try to
keep the investigation limted to the stop issue rather
than getting into the consent-to-search issue?

HONORABLE WAUGH: | wouldn’t put it that way.
| think -- | think it was a way of raising the issue of
whet her these were docunents that were -- naybe it was

a way of trying to articul ate whether these docunents
were related to the investigation that they said they
wer e doi ng.

MR. CHERTOFF: Well, let nme ask you this. If
we go back to your April -- the April 22nd nmeno you
got, M. Rover suggested on the |ast page, “W should

Exam nati on - Waugh 161

state to USDQJ that if it wants to use this data,”
meani ng consent-to-search data, “as an indicator of
State Police activity, then USDQ) nust be required to
exam ne each case the factual circunstances that
resulted in the office requesting the consent to
search.” Do you renenber that suggestion?

HONORABLE WAUGH: | renenber that it was in
t he neno.

MR. CHERTOFF: Was part of this discussion
here relating to proper characterization of docunents,
to put on the table a discussion of whether you coul d,
if you' re going to have to turn this stuff over, figure
out a way to tell the Justice Departnent the only way
they really should be able to use it is if they're
willing to go and | ook at each case individually?

HONORABLE WAUGH: | don't recall that. |
mean | don’t know how you Iimt the Justice Departnent
fromwhat they' ' re going to do with a docunent when you
give it to them

MR. CHERTOFF: Was there a discussion about,
at this point in tinme, about telling the Justice
Departnent that you turned over the consent-to-search
docunents, but only because it m ght have information
relating to the reason for the initial stop and not
because you were agreeing that there should be a
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br oadeni ng of the investigation to consent to search?

HONORABLE WAUGH: At this tine.

MR. CHERTOFF: Yeabh.

HONORABLE WAUGH: | don’t recall
Utimately, when the letter was sent out in -- well, it
was drafted in October and sent out in Novenber, that’s
what was sai d.

MR. CHERTOFF: Al right. The neeting occurs
on May 20th in the Attorney Ceneral’s Ofice.

HONOCRABLE WAUGH: Ri ght .

MR. CHERTOFF: And you attended.

HONORABLE WAUGH: | attended. | think both
Rover and Fahy attended. The Attorney General
obviously. The Colonel. | think Captain Bl aker. And

| guess --

MR. CHERTOFF: Sergeant G| bert?

HONORABLE WAUGH: -- Sergeant G| bert.

MR. CHERTOFF: And as it relates to this
issue wth respect to the production of consent-to-
search docunents, what was the di scussion?

HONORABLE WAUGH: Again, | don't recal
di al ogue except for a couple of things that really
stood out in ny mnd fromthat neeting. But | think
t he discussion was with respect to that issue that the
State Police was very concerned that the consent-to-
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search data, if produced for the Justice Departnent,
could lead to a consent decr ee.

MR, CHERTOFF: And was it explained why they
had that concern?

HONORABLE WAUGH: |'msure it was to sone
extent and | think | cane away fromthe nmeeting with
t he understanding that there was a significant
rel ati onship between their consent to search, or what
they felt their consent to search nunbers were and what
they were in Maryl and.

MR. CHERTOFF: So that they essentially
expressed the view that the nunbers in Maryland and the
nunbers in New Jersey appeared to be very cl ose.

HONORABLE WAUGH: |’ m not confortable with
“very close.” | think that there was -- it was ny
understanding that there was a simlarity. Wether --
| don’t recall that it was refined that closely.

MR. CHERTOFF: Well, did the State Police
i ndi cate that because of the nunbers and the conparison
in the nunbers between New Jersey and Maryl and, that
they were very concerned?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: And did the issue arise about
whet her the State woul d agree to disclose the data
about the consent to searches or try to resist it?
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HONORABLE WAUGH: Again, | don't renenber
di al ogue, but what | cane away fromthe neeting was
that we would wait until they asked for the docunents
agai n, and then they woul d probably be produced.

MR. CHERTOFF: And was there a discussion
about the fact that when they were produced, if they
were asked for and produced, there would be an effort
made to still confine the focus of the inquiry on the
stop data that’s contained on the forns rather than
allowing it to broaden out to consent to search?

HONORABLE WAUGH: | don’t recall that
di scussi on.

MR. CHERTOFF: Now, |let ne stand back and try
to get just a general sense of this. Is it fair to say
at this point it’'s clear that if one | ooks at consent-
to-search data in New Jersey, it’s going to be
problematic for the State Police because the nunbers
are conparable to those in Maryland with respect to a
consent decree?

HONORABLE WAUGH: That’ s what they were
concer ned about.

MR. CHERTOFF: It’'s also clear as of the
nmeeting that consent to search involves different
consi derations than stop, right -- than stops?

HONORABLE WAUGH:  Yeah.
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MR. CHERTOFF: And it’'s also clear at this
point or self-evident at this point that whatever
obj ections can be raised with respect to violator
surveys as it relates to the useful ness of stop data,
t hose objections do not pertain with respect to
consent-to-search data, right?

HONORABLE WAUGH: | don’t think do. | don’t
think I ever heard anyone articulate the issue that
way. But, | nean, it nmakes sense to ne.

MR, CHERTOFF: |Is it also clear at this point
t hat one approach you could take to consent-to-search
data if you have skepticismabout it is to actually
| ook at the underlying files?

HONORABLE WAUGH: Say that agai n?

MR. CHERTOFF: 1Is it also clear as of this
point that if you have sone question about the
concl usi veness of the consent-to-search nunbers, one
approach to take is to |look at the actual files of the
i ndi vi dual cases?

HONORABLE WAUGH: Are you aski ng ne whet her |
agree with that today?

MR. CHERTOFF: Well first, do you agree with
t hat today?

HONORABLE WAUGH: Yeah, | think so.

MR. CHERTOFF: Wasn’'t that also clear at the
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tinme?

HONORABLE WAUGH: | don’t renmenber that being
di scussed.

MR, CHERTOFF: Well, didn’t M. Rover, even
M. Rover hinself say in his nmeno of April 22nd that
the position he suggested taking with Justice --

HONORABLE WAUGH: Ch, yeah, you're right, he
di d.

MR. CHERTOFF: So it had to be clear to
anyone who read the nmeno that one way to | ook at the
consent-to-search nunbers, even if you were skeptica
about their conclusiveness, would be to drill down and
| ook at the actual case files?

HONORABLE WAUGH: That’s what he said in --

MR, CHERTOFF: And it was in the neno that
was before everybody at the tine of this neeting,
correct?

HONORABLE WAUGH: | don’t think -- | don’'t
think the nmeno was before everyone at the tine of the
meet i ng.

MR, CHERTOFF: Well, it had been presented
previous to the neeting to you, to the Attorney General
and certainly M. Rover had it because he wote it.

HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: Now, under these
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circunstances, let nme ask you this. D d anybody in the
nmeeting say or express a question about whet her anybody
shoul d do any further investigation with respect to the
consent-to-search data to see if there was a problem a
real problenf

HONORABLE WAUGH: | don’t remenber that being
di scussed.

MR. CHERTOFF: Was there any discussion in
t he neeting about whether there should be any
investigation froma statistical standpoint or a case
revi ew standpoint to determ ne whether racial profiling
really is a problemin the State of New Jersey?

HONORABLE WAUGH: | don’t think | recall that
bei ng di scussed either.

MR. CHERTOFF: Was there any di scussi on about
whet her sonmebody should | ook at the possibility that
corrective action should be taken with respect to
racial profiling or alleged racial profiling in the
State of New Jersey?

HONOCRABLE WAUGH: Wl l, it was sort of --
nost of the tine, to ny recollection and | can’t say
that it occurred at every neeting, when there was a
di scussion of racial profiling, there would usually be
a discussion wth the State Police about, you know,
you’ re supposed to be making sure this doesn’t happen.
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As | testified at ny deposition, | renmenber the
Attorney Ceneral asking the Superintendent if racial
profiling was a problem and he said no. | don't recal
a discussion of specific renedi es though at that
meet i ng.

MR, CHERTOFF: Well, let nme get to this
gquestion. Now, you recall -- your testinony is you do
recall, one thing you do recall fromthe neeting is the

Attorney Ceneral saying to the State Police
Superintendent, is there racial profiling and he says
no, right?

HONORABLE WAUGH: Right. That’s not the only
thing that | recalled specifically.

MR. CHERTOFF: But you renenber that -- that
conment .

HONORABLE WAUGH: Yeah. And | think ny
testinony at mnmy deposition was that | renmenber that
taking place and |’ mpretty sure that it was at that
nmeeting because | think it falls into the context of
that neeting in terns of the State Police being so
concerned about a consent decree. But |I'mnot a
t housand percent sure that it wasn’'t at another
meeting, but I'mpretty sure that it was at this
meet i ng.

MR. CHERTOFF: But even if it occurred at
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this neeting, the response you recall is sinply there’s
no problemand it was dropped at that -- left at that?

| mean here’s ny question, maybe | can put it in
context a little bit. You ve told us that in this
meeting what’s on the table, either because of the neno
that was submtted earlier or because of the

di scussion, is the fact that there’s a new set of
statistics, different than stops, which were the

subj ect of the Soto appeal that appeared to have had a
maj or inpact on the litigation in Maryland that the
State Police are worried about and that present
different considerations fromstop data and --

HONORABLE WAUGH: | woul d say that there was
a new set of data being asked for by -- or docunents
bei ng asked for by the Justice Departnent.

MR, CHERTOFF: It was also clear in the
nmeeting that the State Police had done sone kind of
review of the statistics on consent to search because
they nade a conpari son between their statistics and
those in Maryl and?

HONORABLE WAUGH. Well, they had to have
known sonething in order to be concerned.

MR. CHERTOFF: Did anybody say at the neeting
to the State Police, what are the nunbers?

HONORABLE WAUGH: | don’t recall that.
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MR. CHERTOFF: Did anybody say at the
nmeeting, why are you concerned about the nunbers?

HONORABLE WAUGH: No, | don’t recall that --
| don’t recall that being discussed other than that
they were afraid of a consent decree.

MR, CHERTOFF: And the response of the
Attorney General to that was he wasn’t going to sign a
consent decree, right?

HONOCRABLE WAUGH: That wasn’t his only -- |
mean | recall the Attorney General saying sonething to
the effect of if the Justice Departnent conmes back to
us with suggestions of renedial neasures, | wll
seriously consider them but | amnot inclined to a
consent decree and then he said whatever it is that
sonebody wote on his agenda --

MR. CHERTOFF: That “They’ d have to tie nme to
a train and drag ne along the tracks.”

HONORABLE WAUGH: It was that or sonething
i ke that.

MR. CHERTOFF: Al right. But the response
to this issue with respect to the concern about the
consent-to-search nunbers was put in terns of the
Attorney General’s being steadfast in opposing a
consent decree, right?

HONORABLE WAUGH. Well, | don’t want to
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qui bble with you, but the way | renenber the neeting
there were two responses. One was to ask the
Superintendent if there was a real problemwth
profiling, and | don’t renenber exactly how the
question was asked, but | do renenber that he seened a
little bit upset.

MR. CHERTOFF: Who seened upset?

HONORABLE WAUGH: The Attorney General. |
don’t know whet her upset is right or frustrated but,
you know, the Superintendent was -- or the State Police
wer e concerned about this and he said, |ook, is -- he
said something like, and I don’t renenber dial ogue, he
said something like is racial profiling a problenf
Let’s get that straight. O sonething Iike that. And
the Attorney Ceneral said -- | mean the Superintendent
said no. Then there was a di scussion of what renedies
woul d be considered if the Justice Departnment cane back
and said, you know, we’'re concerned about what we’ve
seen, and that’s when | recall the Attorney GCeneral
saying sonething like | would consider reasonably
remedi al neasures, but I'’mnot inclined to sign a
consent decree. | nean state governnent entities in ny
experience in the Attorney General’s Ofice don't |ike
consent decr ees.

MR. CHERTOFF: But this is the question I'm
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driving at. Let ne start with your state of m nd.
It’s obvious to you in this neeting that the State
Police -- the subject is now switched fromstops as to
whi ch there’s a debate about whether the nunbers are
meani ngful to consent to search, which is a different
set of issues, correct?

HONORABLE WAUGH. Well, | wouldn’'t say it was
switched. | would say that it was -- that that was an
added i ssue.

MR. CHERTOFF: Al right. So now there’'s a
new added i ssue and you al so know the State Police have
| ooked at the nunbers because they wouldn’'t be able to
be concerned if they hadn’t | ooked at it, right?

HONORABLE WAUGH: They | ooked at it to the
extent of being concerned.

MR. CHERTOFF: Right. So you knew there’s
information and data out there, right? Correct?

HONOCRABLE WAUGH: Again, | don’'t want to
qui bble with you, but |I knew that they had the
i npression that the nunbers would not be hel pful to
them | know that there’ s been an issue as to whether
specific nunbers were di scussed at that neeting and |
don’t recall that they were.

MR, CHERTOFF: In your m nd though, did you
have a curiosity about gees, how bad are the nunbers if
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they’'re worried about it?

HONORABLE WAUGH: | don’t remenber thinking
that. It was nmy position all along that the Justice
Depart ment shoul d get what they were asking for.

MR. CHERTOFF: |1’ mnot tal king about fromthe

standpoint of litigation. Let me step back.

|s the Attorney Ceneral responsible for
supervising the State Police?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: So in terns of the hierarchy,
the buck stops with the Attorney Ceneral, right?
Correct? In the Departnent of Law and Public Safety.

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: By the way, in terns of your
position as Executive Assistant, were you in the chain-
of -command for the State Police?

HONCRABLE WAUGH:  No.

MR. CHERTOFF: Okay. So that the
Superintendent reported directly to the Attorney
CGeneral ?

HONOCRABLE WAUGH:  Yes.

MR. CHERTOFF: But the Attorney Ceneral at
| east had supervisory authority over the State Police,
right?

HONOCRABLE WAUGH: That was the theory.
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MR. CHERTOFF: So he had obligations, not
just as a lawer litigating for a client, but as a
manager supervising a departnent of state, right?

HONORABLE WAUGH: Ri ght .

MR. CHERTOFF: In that capacity as his
advi sor, at any point intinme, in the neeting or after
the nmeeting, did you say to him |ook, in substance, if
the State Police are really worried about this, don't
we need to kind of find out what the nunbers are and
why they're so worried and whether there's really a
pr obl enf

HONORABLE WAUGH: | don’t believe | did.
MR. CHERTOFF: Let me ask you now in
retrospect. |Is it your viewthat it was part of the

responsibility of the Attorney General in 1997 if there
was a red flag up about a problemw th the State
Police, to take steps as a manager to find out if there
really was a problemand if so to take steps to correct
it?

HONORABLE WAUGH: | f you’'re asking ne, and
this isn’t precisely your question, but if youre
asking me whether in hindsight I wsh | had given that
advice to the Attorney General, yes, | do.

MR, CHERTOFF: Now, with respect to this
i ssue again of what was discussed in the neeting, did
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anybody raise the issue in the neeting of actually
| ooking at the underlying cases to see whether, in
fact, these requests for searches were valid or not
val i d?

HONORABLE WAUGH: | don’t remenber that --
|’msorry. | don’t renenber that being discussed.

MR. CHERTOFF: Wuld | be correct in saying,
therefore, in sumwith respect to the neeting of My
20th, that there was other than the question that you
recall being put to the Superintendent by the Attorney
CGeneral, is there a profiling problenf? to which the
Superintendent said no, there was no inquiry or probing
or questioning concerning the underlying facts as it
relates to consent to searches?

HONORABLE WAUGH: | don’t recall any such
di scussi on.

MR. CHERTOFF: In fact, would it be fair to
say in the entire period of time you were Executive
Assi stant Attorney General fromthe tinme of the
Departnent of Justice began until you left to becone a
Judge, at no tine did you participate in a neeting in
whi ch anybody in the Ofice of the Attorney Ceneral
said let’s actually find out what the facts are with
respect to all these nunbers and see if there s any
corrective action to be taken?
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HONORABLE WAUGH: Ot her than by cooperating
with the Departnent of Justice and other than the, |
t hi nk, consistent rem nding the State Police that they
wer e supposed to be policing unattended the issue, |
don’t recall any such discussion.

MR, CHERTOFF: Did you know, by the way, that
from Decenber 96 going forward until you left the
Department, that George Rover was dealing with Sergeant
Glbert fromthe State Police as his point of contact
with the State Police?

HONORABLE WAUGH. From what -- well, from
when?

MR. CHERTOFF: From Decenber ‘96 --

HONORABLE WAUGH: | don’t think George Rover
got involved until --

MR. CHERTOFF: Onh, you're right, let nme --

HONORABLE WAUGH: -- January.
MR. CHERTOFF: Let nme withdraw it.
HONOCRABLE WAUGH: | knew that he was deal ing

with sonmeone and | probably knew it was Sergeant
Glbert, but I can’'t answer your question nore
specifically than that.
MR, CHERTOFF: Well, let nme go to Page 119 of
your deposition and refresh your nenory, Line 15.
Question: “Was it your understanding that
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Deputy Attorney Ceneral Rover was a person who was
dealing with Sergeant G | bert?”

Answer: “Correct.”

“And Rover would then communicate to you
things from Sergeant G| bert?”

“Well, Rover -- Rover would communicate with
me if your question is every tine Sergeant Gl bert told
hi m sonething that he’d tell nme, | don’t think that
woul d be the case. But | was the sort of person that
he spoke to and then | spoke to the Attorney Ceneral.”

s that correct?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: Is it fair to say that with
respect to any information, as far as you knew and your
understanding was with M. Rover, any material or
significant information he received fromthe State
Pol i ce he conmunicated to you?

HONORABLE WAUGH: Ask that question again,
pl ease?

MR, CHERTOFF: As far as you know and as far
as your instructions were to M. Rover, any significant
or material information that Rover received fromthe
State Police he comunicated to you

HONORABLE WAUGH: My instructions were that
he shoul d keep ne infornmed of what was goi ng on.
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having read his, both his deposition and his testinony
before the Commttee, |I'’mnot sure that | have the
confidence that he was telling nme everything.

MR, CHERTOFF: Well, you instructed hi mnot
to freelance, right?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: And you instructed himto tel
you everything of material inportance, right?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: Insofar as he told you thing,
did you communi cate those to the Attorney General ?

HONORABLE WAUGH: If | thought it was
significant and he needed to know, yes, | woul d.

MR. CHERTOFF: Is it clear to you fromthe
meeting, that the -- on May 20th, that the State Police
bel i eved the consent-to-search nunbers were not hel pful
and they wanted to find a way to avoid providing them
i f possible?

HONORABLE WAUGH: That was ny sense of the
meet i ng.

MR. CHERTOFF: Now, eventually -- to skip
ahead a little bit, in late Cctober 1997 the Depart nent
of Justice finally forced the issue with respect to the
copies of the consent-to-search fornms, right?

HONORABLE WAUGH: My under st andi ng was t hat
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in October of 1997 the Justice Departnent asked for the
docunents again and they were given the docunents
shortly after that.

MR, CHERTOFF: Now, the docunents they asked
for were consent-to-search forns, the forns thensel ves,
right?

HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: They didn't ask for any
conpil ations of data, right?

HONOCRABLE WAUGH:  Correct.

MR, CHERTOFF: And you didn’t suggest or no
one suggested at the Ofice of the Attorney CGeneral, to
your know edge, that anybody voluntarily give them any
conpi |l ations?

HONORABLE WAUGH. Well, other than the
docunent that was -- that | sent to the Attorney
General in July of 1997, if you consider that a
conpilation that would cone within what you re asking

me, other than that, | think that’s correct.

MR. CHERTOFF: So when we tal k about that one
of the responses which was -- | asked you earlier what
was the -- what effort was made by people in the Ofice

of the Attorney General to address the actual
underlying problemwth profiling, your response was,
well, to cooperate with the investigation in the
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Justice Department. But it’'s also fair to say that the
cooperation with the Justice Departnent didn’'t nean
giving thema lot of information so they could figure
it out, it meant waiting till they asked for specific

t hi ngs and then giving themkind of what was asked for
and nothing nore. |Is that fair to say?

HONORABLE WAUGH: | don’t think I would have
phrased it that way, but ny --but we were cooperating
with them by giving them what they asked for.

MR. CHERTOFF: But not vol unteering anything.

HONORABLE WAUGH: Wl |, again, |eaving aside
the July 1997 docunent which is a particular issue, |
guess -- | guess that would be correct.

MR. CHERTOFF: And you knew, for exanple,
fromthe original formdocunment that you got from
Justice, that they did request an anal yses, studies and
reports regardi ng searches, anong other things?

HONORABLE WAUGH: | knew that it was in that
docunent and | think if you look at -- let ne find it,
W17?

MR, CHERTOFF. Yes.

HONOCRABLE WAUGH: On Page 2, nunber five:

“M. Posner asked about whether the State Police has
any conputerized data base of information about
auditing State Police traffic stop activity, we advised
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DQJ that they do not have this information in the
conputeri zed data base.”

MR. CHERTOFF: But nmy -- the information
request calls for anal yses, not necessarily
conputeri zed anal yses, but analyses relating to, anong
other things, effectuating a search. 1Is it fair to say
that no one made an effort to conply with that request?

HONORABLE WAUGH. Well, | guess to sone
extent it depends on how you view that docunent and how
you view -- how the Justice Departnment was goi ng about
its inquiry. That docunent was given to us as sort of
athisis the type of thing we asked for. | believe
that they then started asking for specific things over
a period of tinme, including sone things that they asked
for after | left. They -- they raised at the tine that
that tel ephone call tal ks about, they raised the issue
of analysis and their question was, do you have it in
conputer forn? They didn’t ask for it in hard copy.

MR, CHERTOFF: And therefore, because they
didn't ask for it in hard copy, a decision was made not
to volunteer anything in hard copy?

HONORABLE WAUGH: | don’t -- | don’t think
that | would say that a decision was made in the sense
that that suggests that there was a consci ous deci sion
as to, you know, thought process as to whether or not
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to do that. | would agree with you that it was not
provi ded.

MR, CHERTOFF: Was there a general approach
to the issue of dealing with the Departnent of Justice
i n Washi ngton that was essentially give them what they
specifically ask for but nothing nore?

HONORABLE WAUGH: It was certainly give them
what they ask for. | don't recall anyone saying don’t
give them anything el se. Wen we get to the July
docunent, you know, we could tal k about that because it
was ny view that it should have -- that it should be
produced and for reasons that | guess I’'ll have to
explain, it wasn't.

MR. CHERTOFF: Al right. So let’s get to
t hat .

|’ mgoing to show you W30. |1’magoing to
show you this. This is a nmenob to you -- I'msorry, to
Peter Verniero fromyou dated July 29, 1997. It
attaches copies of State Police docunents, including
one, patrol issues, concerns at ©Mborestown station.
There’s a pie chart attached to it. A series of other
docunents. And it concludes with an analysis on the
| ast several pages, State Police issues and concerns,
that anong other things, lists a |lot of statistics
about 1995 searches and crimnal activities. Now, do
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you renenber receiving the underlying docunents apart
fromthe cover page?

HONORABLE WAUGH: |’ m sorry. You nean --
MR. CHERTOFF: You got the reports --
HONORABLE WAUGH: | received a docurment and |

sent it to the Attorney Ceneral. And if you re asking
me --
MR. CHERTOFF: Is it this docunment?

HONORABLE WAUGH: -- whether | recall today
that this, that all of these pages were attached to the
docunent, | would have to say no, | don’'t recall that.
| don’t know where -- | nean they're all Bates
nunbered --

MR, CHERTOFF: Well, | mean | can represent
-- I’l'l represent --

HONORABLE WAUGH: -- subsequently, and if

this is the docunent that was in ny file, then that’s
t he docunent | got.

MR, CHERTOFF: Ckay. |’'Ill represent to you
that we’ve been inforned by letter fromthe Departnent
of Law and Public Safety which is to produce the
docunent, that the docunent in the form which you have
is the way it was in the file.

HONORABLE WAUGH:  All right. Then that’'s how
| received it.
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MR. CHERTOFF: Ckay. Wen you got the
docunent, where did you get it from do you renenber?

HONORABLE WAUGH: | testified at ny
deposition that |I thought | got it from DAG Rover and |
now think that that is not correct. | think I got it

froma Deputy in the D vision of Law who nust have been
wor ki ng on sone sort of litigation, and | don’t
remenber who it was.

MR. CHERTOFF: Do you renenber how it cane to
you?

HONORABLE WAUGH: No. It could well be that
sonebody cane up to ny office and said here’'s a
docunent that we’ve conme across in the process of doing
whatever it is they were doing and we thought you
shoul d know about it. And then | gave it to Rover.

MR. CHERTOFF: Okay. And then in addition to
giving to him what did you tell Rover when you gave it
to hinf

HONORABLE WAUGH: | said that -- and again, |
don’t renenber specific dialogue, but I gave himthe
docunent and | said, | think this is probably sonething

that we should produce. Wat do you think? 1 think he
agreed with ne. And | told himto hold onto it and |
was going to find out fromthe Attorney Ceneral whether
he agreed.
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MR, CHERTOFF: And tell us what you did.
HONORABLE WAUGH: | sent -- what | did?
MR. CHERTOFF: Yes. Tell us what happened.
HONORABLE WAUGH: | know that -- | renmenber
t hat George canme back to nme once and said, “What about
t he docunent?” And | said | don’'t know yet. |I'm

pretty sure that | went in to the Attorney CGeneral once
and said what about this docunment and he said sonething
like I don’t know yet or | haven't read it yet. And
then I lost track of it.

MR, CHERTOFF: Well, let nme ask you this
guestion. You sent this docunent to M. Verniero,
right?

HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: And you told M. Rover you
wanted to wait a decision on turning it over.

HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: You didn’'t make that decision,
did you?

HONCRABLE WAUGH:  No.

MR. CHERTOFF: You sent it up to Attorney
Ceneral Verniero to make that decision, right?

HONORABLE WAUGH. Well, if you read ny neno,
| sent -- | sent it to himand | said in the nmeno that
| thought it should be produced, but | was checking
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that with Rover.

MR. CHERTOFF: And then you --

HONORABLE WAUGH: And then -- and as | said,
" mreasonably sure that | asked himonce about it and

he hadn’t made a decision and then | lost track of it.
MR. CHERTOFF: So, you clearly sent it up to
him right?

HONOCRABLE WAUGH: Ri ght .

MR. CHERTOFF: You told himyou thought it
shoul d be produced.

HONOCRABLE WAUGH: Ri ght .

MR. CHERTOFF: You tal ked to himabout it.
You went in and tal ked to him about it.

HONORABLE WAUGH: | asked him-- as | said,
|’ mreasonably sure | asked himabout it once and he
said something like |I haven't |ooked at it or sonething
like that. | nean that woul d not have been the first
time I’ve gone in to an Attorney Ceneral and said what
about sone issue and |’'ve been told, you know, |
haven’t focused on it, | haven't |ooked at it yet. So,
you know, I’'mtrying to be careful that |’ m not
transporting sone conversation that | had at another
time into this and that’'s ny recoll ection.

MR. CHERTOFF: Well, when you went in to him
did he indicate he knew what you were tal king about?
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What the docunment was? O did he say what docunent?

HONORABLE WAUGH: Well, the problem |’ m
having is | renmenber going in to himabout sone
docunent and he said he didn't -- sone neno | had sent
him and he said he wasn’t sure where it was and he’'d
find it and, you know, | don’t renmenber whether it was
t hi s docunent or another docunent.

MR, CHERTOFF: Well, what --

HONORABLE WAUGH. But | don’t -- | don’t have
a clear recollection of himdiscussing the docunent
wth me, if that’s what you re asking ne.

MR, CHERTOFF: Let ne nove off this for a
second.

Was there another docunent relating to
prelimnary statistical data having to do with
Perryville station that M. Rover asked you about
producing in early 19977

HONORABLE WAUGH: | know that there is such a
docunent. | don’t really renmenber discussing it with
M. Rover. |It’'s very possible that if he said to nme, |

have a docunent that relates to a roadway other than
the Turnpi ke, and he didn't think it needed to be
produced, that | would have agreed with himand that
woul d have been it. |If he had told ne that the thought
it should be produced, then | definitely would have
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gone to the Attorney General with it.

MR. CHERTOFF: And if he didn't take a
position, what would you have done, nade the decision
yourself or gone to the Attorney General ?

HONORABLE WAUGH: | don’t know.

MR. CHERTOFF: G ven that the Attorney
CGeneral --

HONORABLE WVAUGH: | nean it was -- clearly it
was ny practice to send docunents like that if | had
themto the Attorney General, which | eads nme to believe
that | never actually had that docunent. It wasn't in
my file.

MR. CHERTOFF: If you were told about a
docunent and there was a question about production,
woul d you have gone to the Attorney General about it?
Was that your practice?

HONORABLE WAUGH: If it -- again, if | was
told that it related to a roadway ot her than the
Turnpi ke, which is what the Justice Departnent was
| ooking at, it is quite possible that I would have said
well, then, | guess it doesn’'t need to be produced.

MR, CHERTOFF: So you woul d have nade t hat
deci sion on your own?

HONOCRABLE WAUGH: As | ong as he was agreeing
wth ne.
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MR. CHERTOFF: And if Rover didn't take a
position?

HONORABLE WAUGH: Then | don’t know what |
woul d have done.

MR, CHERTOFF: Wbul d your practice have been
to go up to the Attorney General ?

HONORABLE WAUGH: M. Chertoff, | don’t know
how to answer that question because | don't renenber
the conversation. Wat |I'mtrying to say is that it’s
perfectly possible that if I was told about a docunent
that related to a roadway ot her than the Turnpi ke, that
| m ght have agreed that it didn't need to be produced.

Now, you’'re asking me well, suppose he didn't agree
wth me? And | just -- since |l -- | just don’t know.
| can’t -- | don’t know how to answer that question
because | don’t renenber such a conversation

MR, CHERTOFF: | think M. Rover’s testinony

here was not that he thought it didn’'t need to be
produced, but that he went to you and asked you what
shoul d happen and you told himhe didn't need to
produce it. The question was whether that’s a decision
you woul d have nmade yourself or would you run it by the
Attorney Ceneral ?

HONORABLE WAUGH: If it was a docunent that |
t hought was not relevant because it didn't relate to
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the roadway that they were | ooking at, yes, it is
concei vabl e I woul d have nade that decision nyself as
opposed to a docunent that did relate to what they were
| ooki ng at.

MR. CHERTOFF: Now, | want to conme back to
t he docunent of July 29th. Your recollection nowis
sonebody froma different Departnent or different
Division --

HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: -- cane to you with this
docunent, right?

HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: And they canme to you because
they said to you in substance, we ran across this and
we think it’s -- we, although not directly involved in
what you're doing, we think it’s significant enough
that we need to bring it to your attention.

HONORABLE WAUGH: That’s how |’ m
reconstructing how !l got it.

MR. CHERTOFF: So it comes to you with an
under standing that even to the untutored eye of soneone
not deeply involved in the case, they can see it’s of
sone inportance, correct?

HONORABLE WAUGH: | guess so. | nean, yes,
sonebody brought it up to ne because they thought I
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shoul d know about it.

MR. CHERTOFF: Was that M chael LoGal bo?

HONORABLE WAUCH: Who?

MR. CHERTOFF: M chael LoGalbo, if you
recal | ?

HONORABLE WAUGH: | don’t recall know ng that
per son.

MR. CHERTOFF: Okay. You talk it over with
M. Rover. You both agree it should be produced,
right?

HONORABLE WAUGH: Ri ght.

MR, CHERTOFF: And | take it you woul d have
| ooked at it, right?

HONOCRABLE WAUGH: | certainly woul d have
| ooked at the cover neno.

MR. CHERTOFF: And just to go through it,
because | understand you don’t renenber the docunents,
but I want to just go through the substance to see
whether this is the kind of thing that was inportant to
you, subject matter that you recogni zed as being
inportant at that tinme. You see the first set of
docunents relates to allegations of profiling that are
actual ly based on conmplaints fromthe State Police
t hensel ves, right?

HONORABLE WAUGH: Ri ght.




NRRRRPRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N

N NN
gapbhw

NRRRRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N -

N NN
gabhw

Exam nation - Waugh 192

MR, CHERTOFF: | nmean that’s a little bit
kind of like a man bites do story. It’'s alittle
unusual that the State Police thensel ves would raise
the i ssue as opposed to sone defendant in a crimnal
case who has a notive obviously to come up with |ega
argunents. So | take it that’'s the kind of thing that
woul d have captured your attention, right? At this --
by now, by m d-1997.

HONORABLE WAUGH:  Yeah.

MR, CHERTOFF: And then if we go -- and
there’s a ot of nunbers and there's pie charts. And
then if you go to the end, the | ast couple of pages,
it’s pretty clear that soneone has done a statistica
review for the year 1995 for the very police station
which is the subject of the Soto litigation, right?

HONORABLE WAUGH:  It’s -- well, if you're
telling nme it’s for 1995, I’'|l accept it.

MR. CHERTOFF: Well, it says right on it,
“Crimnal activities, 1995.” The |ast two pages.

“Court searches, 1995. Probable cause searches, 1995.”
HONORABLE WAUGH: Where is that?
MR. CHERTOFF: It’s the |ast two pages.
HONORABLE WAUGH: O the whol e docunent ?
MR, CHERTOFF: O the docunent.
HONORABLE WAUGH: Ch, that’'s not what was on
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the screen in front of ne.

MR. CHERTOFF: I'msorry. |’'m]looking at
July 29, 1997. The |ast two pages of the docunent.

HONORABLE WAUGH: That’s what it says.

MR. CHERTOFF: GOkay. And if we go to the
| ast page, it actually gets to the issue of searches,
right, consent searches? R ght?

HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: And by this tinme this issue of
consent searches and the relationship with Maryl and has
been not only the topic of a neno fromM. Rover of a
couple nmonths earlier, but actual full-blown discussion
in Moy with the Attorney CGeneral and the State Police
where the State Police indicate their concern about it,
right?

HONORABLE WAUGH: Ri ght.

MR, CHERTOFF: So would you agree with ne
t hat al t hough you don’t renenber the docunents
t hensel ves, this is precisely the kind of information
t hat when you reviewed it would have | eaped out at you
as being of enornous significance?

HONORABLE WAUGH: Can | answer the question
in ny own way?

MR. CHERTOFF: Sure.

HONCRABLE WAUGH: | renenber getting the
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docunent and | read the docunent and | concentrated on
t he begi nning of the docunent and | understood it.

VWhat | cane away fromthe docunent was is as foll ows:
Sone mnority troopers at the Mborestown station nade
the allegation that majority troopers were profiling.
State Police | ooked at the issue, cane to the
conclusion that the activity of the mnority and

maj ority troopers was approxi mately the sanme and

t herefore concluded that there was not profiling. That

was ny understandi ng of the docunent. | didn’t focus
on all the statistics in the back. But as | said in ny
cover nmeno, July 29th, | thought it was a docunent that

probably should go to the Departnment of Justice.

MR, CHERTOFF: And when Rover tal ked to you
-- | mean as far as you know, Rover read the docunent
t oo, because you asked himto |ook at it for rel evance,

right? And you'll agree with nme the only way you can
tell relevance is to | ook at the docunent, right?

HONORABLE WAUGH: |’ d have to assune that he
read it.

MR. CHERTOFF: So both of you concluded it’s
relevant. It cones to you in an unusual fashion. You
pass it on to the Attorney General. Al that’s
correct, right?

HONORABLE WAUGH: Ri ght.
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MR. CHERTOFF: You go in later. He says he
hasn’t nade a decision yet, correct?

HONORABLE WAUGH: | don’t know whet her he
said that or he said he hadn’t focused on it yet, but
he had not made a deci sion.

MR. CHERTOFF: But there’s no question that
he was aware that he had gotten it and that you had
gone in to personally rem nd himabout it, correct?

HONORABLE WAUGH. | went in to remnd him
about it. You re asking ne whether he acknow edged
that he had gotten it and | just don’t renenber that.
Qoviously if he had | ooked at ne and said | don’t have
the faintest idea what you' re tal king about, | probably
woul d have nmade anot her copy of the docunent and given
it to him So at sonme |evel, he acknow edged that he
knew that there was a docunent he needed to | ook at.

MR. CHERTOFF: Now, in the upper right-hand

corner of the docunent of the first page -- go back to
the first page -- put it up on the -- there’'s a little
scribble there that says “9-4.” 1|s that your

handw i ti ng?

HONORABLE WAUGH: No, | think it’'s ny
secretary’s handwriting.

MR, CHERTOFF: And was that what you would
typically do to tickle yourself in sonme way to cone
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back to sonet hi ng?

HONORABLE WAUGH: Ri ght.

MR, CHERTOFF: And so your usual practice
then is |I guess your secretary would on Septenber 4
woul d give you this and say you wanted ne to rem nd you
about this?

HONORABLE WAUGH: She would -- | nean she
would give it to nme on or after Septenber 4th

MR, CHERTOFF: And do you have any reason to
believe that she didn't follow her regular practice
here?

HONORABLE WAUGH: No. And | think that’s
when | went to talk to the Attorney General about it.

MR, CHERTOFF: And after that, you didn’t
pursue it any further?

HONORABLE WAUGH:  No.

MR, CHERTOFF: And he never got back to you?

HONOCRABLE WAUGH:  Correct.

MR. CHERTOFF: And al though M. Rover had
asked you a couple of times about it, he dropped it?

HONOCRABLE WAUGH:  Correct.

MR. CHERTOFF: Now, in connection with the
i ssue of discovery, did you have a conversation with
M. Rover -- did you have a conversation with M. Rover
concerning the manner and pace with which you should
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respond to discovery requests?

HONORABLE WAUGH: | had two.

MR. CHERTOFF: Tell us about those.

HONORABLE WAUGH: The first one was when
asked himto work on the issue and one of the questions
he had was whet her he needed to drop everything he was
doing at the ABC and | told -- I'"msorry, the Division
of Al coholic Beverage Control, and | told himthat he
didn’t. That he, you know, when he got a request he
should work on it and he didn’'t have to drop everything
el se.

At some point in the spring, and | don’t
recall whether it was in connection with the tinme that
he was sending the patrol |ogs and docunents of that
nature, or whether it was later in the spring when he
was sending the -- whatever the stop information was
for those days that were chosen, | had a conversation
with himand | don’t renmenber what he said, but
what ever he said led me to believe that he was sort of
accunul ati ng docunents to go to the Justice Depart nment
but not sending themout. And | said, CGeorge, why are
you doing that? And he said sonmething to ne about
well, you told ne | didn’t have to drop everything.
And | said, George -- and | don’'t renenber ny exact
words, but | said, CGeorge, this is the Justice
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Department. |If you don’'t give them what they want,
they’'re going to serve us with a subpoena or they're
going to sue us. That’s not what | was telling you.
was telling you you had -- you didn’t have to drop
everyt hing, but when you got sonething you needed to
give it tothem And if |I can try to explain it in
terms of civil litigation, if you have 90 days -- 60
days to respond to interrogatories, what | was telling
himor what | was trying to tell himwas, if it takes
you -- if it takes you a certain nunber of days to do
that, doit. But |I wasn't tell himhold onto the
docunents until the 60th day and then send themin.
And | went -- | think I went back -- | think | asked
hi m about it a couple of tines afterwards to make sure
he was followi ng ny instructions.

MR. CHERTOFF: 1'mgoing to -- | guess here’'s
my question to you if | stand back and | ook at the | ast
ten m nutes of questions and answers.

There was a -- you answered earlier in
connection with the May 20th neeti ng when the question
was, what steps were taken to deal with the problem if
there was a problem in ternms of correcting it? Your
answer was: “Well, we were working with the Depart nent
of Justice. You know, we were assisting them and
cooperating with them and that was going to be the
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solution.” And yet in --

HONORABLE WAUGH: | --

MR, CHERTOFF: Was that --

HONORABLE WAUGH: | said that one of the
things | had in mnd is that we were trying to
cooperate with the Departnent of Justice and they had
said that they would | ook at the stuff and they woul d
get back to us.

MR. CHERTOFF: But in doing that cooperation,
you' |l agree with nme, first of all, nobody said let’s
give them sonething they don’'t ask for, let’s just give
thema lot of stuff and ask for their help. Nobody
ever directed that be done, correct?

HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: The person that you designated
and supervised to be responsible for their production,
at the very |east, m sunderstood his obligation to
produce and took your instructions as an invitation to
drag his feet, is that fair to say?

HONORABLE WAUGH: |’ m not sure what you nean
by “at the very least.”
MR, CHERTOFF: Well, in other words, you

woul d agree wwth nme that your inpression is that M.
Rover believed you had instructed himto take his tinme
in terms of responding and put things on the back




NRRRRPRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N

N NN
gapbhw

NRRRRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N -

N NN
gabhw

Exam nation - Waugh 200

bur ner.

HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: And, of course, you left him
on in place to do this production even after you
cl eared up the m sconception, right?

HONORABLE WAUGH:  Yes.

MR. CHERTOFF: Li kew se, when the nmeno cones
up that’s been given to you by sonmeone in anot her
Di vi sion who was identified as inportant and you pass
it up to the Attorney General and he doesn’t react to
it, nothing further happens even though you believe it
shoul d be turned over, is that fair to say?

HONORABLE WAUGH: Yeah. And it’s fair to say
|’ m deeply enbarrassed as | sit here and say that |
| ost track of a docunent that | thought should have
been produced, but that’s what happened.

MR. CHERTOFF: But | guess ny question is, in
your dealings wth the Attorney General, did he convey
any sense to you that your instructions were to
actually actively go out and try to collect materi al
and give it to the Departnent of Justice in order to
get their assistance in dealing with the probl en?

HONORABLE WAUGH: W -- no. W went down to
t he Departnent of Justice -- first was the phone call.
Then we went down and talked to them The
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under st andi ng was that they would ask us for docunents
and we would give it to them There was never any

di scussion that | recall of us doing anything other

t han responding to what their requests were.

MR. CHERTOFF: And at no point in tinme during
the entire tinme you were involved in this fromthe
begi nning of the review in Novenber of ‘96 up until
your departure, at no tine did anybody in the Ofice of
Attorney Ceneral talk about conducting an actual review
of the problemto determ ne whether, in fact, the
consent-to-search data reveal ed i nstances of profiling?
Is that fair to say?

HONOCRABLE WAUGH: A separate review, that’s
correct.

MR. CHERTOFF: The entire discussion was in
terms of negotiating with the Departnment of Justice in
terms of the scope at their request, right?

HONORABLE WAUGH: |’ m not sure | understand
what you nean.

MR. CHERTOFF: The di scussion about raci al
profiling that you participated in was centered upon
negoti ation and dealing with the Departnent of Justice
in ternms of the scope of their request, right?

HONORABLE WAUGH: If | understand your
question correctly, there was an i ssue that was raised
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as to whether the consent-to-search data cane within
their -- the scope of their original discussion with us
or whether it was an expansi on.

MR. CHERTOFF: But in general --

HONORABLE WAUGH: There was a neeting to
discuss that. | was of the view, and | think there’'s a
menmo where | said sonething to the Attorney Genera
earlier on, that | was of the view that we should give
t hem general ly what they wanted. The State Police
didn’t want to produce those docunents, as | understood
their position. And the decision was made that when
the Justice Departnment asked for them again, they woul d
be produced. And they were.

MR. CHERTOFF: And wasn’'t the decision nmade
to produce them but to produce themw th a statenent
that said that they were only being produced because
t hey m ght have sone rel evance to show ng your reasons
for the initial stop, but not because there was any
concession that consent to search was a rel evant
i ssue --

HONORABLE WAUGH: As | testified at ny
deposition, that was over-lawering. You know, you
asked nme before was there sone thought that we would
give the Justice Departnent the docunents and say but
you can only use themthis particular way? Nunber one,
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| don’t recall such a discussion. And nunber two, it
woul d have been ridiculous to have such a di scussion
because you can’t ask the Justice Departnent to do it.
And they were being given the docunents to do whatever
they wanted with and we were over-|lawering and sayi ng
well, we're giving it to you because maybe they’'re

rel evant to what you said you were | ooking at. But
there was no doubt in my mnd and I don’t think there
was any doubt in anyone else’'s mnd that when they got
t he docunents, they would | ook at the consent-to-search
i ssue.

MR, CHERTOFF: But the idea was to try, as
far as possible, to get themto focus away fromit,
right?

HONORABLE WAUGH:  No.

MR, CHERTOFF: No? 1Isn't in the letter of
Novenber 5th, which I'’mgoing to put up, R-20..

Now, it says here, “For this reason, the
State would ordinarily object to the production of
t hese docunents for use in the inquiry the Justice
Depart ment has described to us because they’ re outside
of the scope. However, we’ ve noted the consent-to-
search formhas a section |abeled *Reason for initial
contact narrative which usually contains an
articulation of the reason for the initial stop. Thus,
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they do contain sone ancillary information related to
your inquiry and we' Il agree to produce these reports
solely for that reason.”

Now, putting aside the fact that it’s clear
that at the end of the day the Departnent of Justice
coul d ask for whatever they want to ask for and
subpoena it.

HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: Woul d you agree with ne that
the effort of the letter is designed to try, to the
extent you can do in a situation of being a recipient
of a request, to try tolimt the focus and not give
any suggestion that you're willing to agree that
consent-to-search data could be relevant to sonethi ng
i nvol ving profiling?

HONOCRABLE WAUGH:  Absol utely not.

MR. CHERTOFF: So you think that --

HONORABLE WAUGH: The -- | think | said to
you when you were taking ny deposition that it’s |like
-- there were tines when | would answer an
interrogatory by saying, you know, | object to the
guestion, blah, blah, blah, notw thstanding the
objection. Here's the information. That, in ny view,
and nmaybe over the past couple of years that |’ve
gotten a nore mature view of it or a different respect
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of it, that's over-lawering. But there was no doubt
inny mnd, and I don’'t think there was any doubt in
anyone’s mnd, that when the Justice Departnent got
t hose docunents, they were going to do whatever they
wanted with them and what that letter said didn't nake
a damm worth of difference. It was just sort of -- |
mean maybe it was just face-saving or maybe it was
sonething like that to say well, you know, we said
before we weren’t sure it was -- | think Rover said to
them he wasn’t sure it was relevant to what they were
| ooking at. The bottomline, M. Chertoff, is they got
t he docunents and they were going to do whatever they
wanted with them And, you know, it’s foolish to think
that that letter was an effort to persuade themthat
t hey should do sonething else with it. | nmean it’s
just --

MR. CHERTOFF: Well --

HONORABLE WAUGH: You woul dn’t -- when you
were U.S. Attorney, if you got a letter like that, your

reacti on woul d have been oh, yeah, I’'mgoing to limt
myself to what you tell nme, wouldn’t it have?
MR, CHERTOFF: Well, | don’t know if you want

me to answer questions here, but let ne nove to
sonet hi ng el se.
Z-14 is a neno from George Rover to Paul
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Zoubek which is dated February 26, 1999. And it lists
“Nurer ous docunents | have not produced to DQJ,
including the follow ng: July 5th, 1996, | AB notor
vehicle stop, audited at Morestown station, Lieutenant
Glbert.” Now, that’s the docunent we saw earlier
that’s contained in the July 29th, 1997 neno.

As to that one, you will agree with ne that
there was essentially -- you believed it should be
produced. M. Rover believed it should be produced.
The Attorney Ceneral, it was put in his hands, he did
nothing and it was not produced to your know edge,
correct?

HONORABLE WAUGH: And | didn’t rem nd him
about it.

MR CHERTOFF: | AB -- nunber six. “Audit |AB
Perryville, Washington station. Hunterdon County
statistics. @ oucester County data base arrest data.”
| believe it was M. Rover’s testinony that with
respect to all of the decisions not to turn these
docunents over, he never nmade these decisions hinself,
he al ways presented themto you and you nade the
decision. Do you disagree with that?

HONORABLE WAUGH: | renmenber, because we j ust
tal ked about it, the Perryville, Washington station
docunent, if the Hunterdon County docunent was a
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simlar docunent that also dealt with a highway not the
Turnpi ke, it’s possible that that could have, you know,
| don’t know whether he said | have a docunent or

have docunents. And if he asked nme about two docunents
at the sane tine, then ny answer would be what it was
bef ore.

The d oucester County data base arrest data,
| had seen the docunent recently, but | don't ever
remenber seeing that docunent, and it certainly
woul dn’t fall under my definition of a docunent that
didn't relate to the Turnpike. And | have absolutely
no recollection of telling himnot to produce it and |
don’t think I did.

MR. CHERTOFF: Woul d you agree with ne that
you -- that you were aware that M. Rover was getting
statistical information from Sergeant G| bert or others
inthe State Police during the time that you supervised
M. Rover?

HONORABLE WAUGH: | was aware that he was --
he was getting information fromthe State Police. |
don’t know that | would go so far as to say that |

definitely knew it was statistical in that -- to go
back to the discussion at the May 20th neeting, the
di scussion as | recall it was that there was a

simlarity between the nunbers that the State Police
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had and the nunbers in Maryland. | don’t recall anyone
tal king about specific statistics and | don’t ever
remenber anyone telling nme a specific statistic.

MR. CHERTOFF: Did you know that M. Rover
had al so gotten information fromthe State Police
regarding the statistics concerning the individual
troopers whose activities were the subject of the Soto
case?

HONOCRABLE WAUGH: My understanding is that’s

the 3 oucester County data base, arrest data. | did
not know about that though.

MR. CHERTOFF: Is it -- is it -- | nean the
testinony by M. Rover was any statistical information
he got essentially he conveyed to you. |Is it your
position that that’s not necessarily the case?

HONORABLE WAUGH:  Yes. | nean if you'll | ook
at ny file, any docunent | got -- well, there may have

been sone docunents | got that | didn’t send to the
Attorney Ceneral, but virtually every docunent | got, |
sent to the Attorney General. | sent the Moorestown
docunent to the Attorney General. |f George had given
me the d oucester County data base, | would have sent
that to the Attorney General. None of those docunents,
si x, seven or eight, are in ny file and as far as |
know, | never had them Because if | had, one, they'd
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be inny file; and two, | would have sent themto the
Attorney Ceneral.

MR. CHERTOFF: Suppose he conveyed the
information orally to you, it wouldn’t be in your file,
would it?

HONORABLE WAUGH:  If, as | think I -- as |
think is possible, if not nore than possible, you know,
i kely, docunents nunber six and seven he conveyed
orally that he had sone docunents that related to other
roadways as we di scussed before, | very well m ght have
told himthat | didn't think they needed to be
pr oduced.

MR, CHERTOFF: Wuld you have told --

HONORABLE WAUGH. The d oucester County data
base, if he had said | have a docunent that relates to
the southern end of the Turnpi ke, I would have wanted
to get that docunment and I would have sent it to the
Attorney Ceneral and | certainly wouldn't have told him
not to produce it.

MR. CHERTOFF: Did you know whet her he was

getting ongoing data -- or when did you actually | eave
t he Departnent to becone a Judge?
HONORABLE WAUGH: | actually left in January,

but it was, as | think | explained in ny deposition, it
was probably early to m d- Novenber that one, | started
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wor ki ng on the process of filling out fornms and goi ng
to interviews and all that stuff. And two, ny father
was having cheno -- not chenot herapy, radiation
treatments and | was taking tine off to go to that.

MR. CHERTOFF: \What year are we talking --

HONORABLE WAUGH: And fromny --

MR. CHERTOFF: \What year are we talking
about, October of --

HONORABLE WAUGH: ‘97

MR, CHERTOFF: kay.

HONORABLE WAUGH: No, not October, Novenber.

So the last docunment in ny file, as | recall,
was ny nmeno to the Attorney General forwarding the two
drafts of the letter to the Justice Departnent.

MR. CHERTOFF: So to the --

HONORABLE WAUGH: And then | know I went on
vacation for a week after that.

MR. CHERTOFF: So to the extent there were,
for exanple, docunents relating to statistical studies
of stops or searches for six nonths in ‘97 and siXx
months in 98, ending in Cctober of both years, you
woul d have been gone by the tine that material was
generated, is that fair to say?

HONORABLE WAUGH. Well, | certainly woul d
have been gone by the time anything having to do with
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‘98 was generated. And if the 97 infornmation was
generated in ‘98, | was gone then.

MR. CHERTOFF: So -- but with respect to
docunents or statistics that were generated before, the
only thing you specifically renmenber is the Morestown
statistics that we’ve tal ked about, correct?

HONORABLE WAUGH: | specifically renmenber
that and | have a very general recollection of a
di scussion of one or two docunents that related to
ot her roadways.

MR. CHERTOFF: Now -- and, of course, you
were present at the May 20th neeting where the issue of
consent-to-search statistics was discussed, at least in
general, if not in specific nunbers, correct?

HONORABLE WAUGH: Well, you use the word
“statistics” and statistics to nme suggests nunbers and
my recollection of the discussion was that it was not a
nunmber di scussion as nmuch as simlarity discussion.

But with that caveat, yes.

MR, CHERTOFF: In other words, they didn't
use a specific nunber, but it was clear they were
t al ki ng about nunbers or percentages being simlar,
correct?

HONORABLE WAUGH: They were concerned t hat
their nunbers were simlar to Maryl and’s.
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MR, CHERTOFF: Now, in connection with that
meeting on May 20th or any other neeting where you
participated, did you ever give the Attorney Ceneral
advi ce that consent-to-search data was not legally
sufficient to establish at least a prim facie case of
racial profiling or selective enforcenent?

HONORABLE WAUGH: | don't recall -- | don't
recall saying that.

MR, CHERTOFF: Did the Attorney General ever
in any neeting you attended turn to you and ask you for
advi ce about what, if anything, he should do in terns
of followi ng up on consent-to-search nunbers that had
been tal ked about in the May 20th neeting?

HONORABLE WAUGH: Not that | recall.

MR CHERTOFF. Wre you --

HONORABLE WAUGH: He did ask -- | think he
did ask nme what | thought about the issue of providing
t he consent-to-search docunents to the Justice
Departnent, but | --

MR. CHERTOFF: 1’mnot tal king about --

HONORABLE WAUGH: But if that’s not your
guestion, if you're tal king about follow ng up on
statistics --

MR. CHERTOFF: |’ m asking you, not in his
capacity as soneone asking what should be turned over
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to alitigation adversary, nanely the Departnent of
Justice, but in his capacity as manager and supervi sor
and constitutional officer designated to be over the
State Police, in your presence or to your know edge,
did he ever ask anybody for advice regardi ng whet her
t he consent-to-search data was significant in terns of
establishing the existence of racial profiling?

HONORABLE WAUGH: | don’t want to qui bble
with you, but he wasn’t -- the answer to your question
is no, but he wasn’t in the habit of differentiating
what hat he was wearing when he asked a questi on.

MR, CHERTOFF: Ckay. |In any respect --

HONORABLE WAUGH: But if your question is,
did the Attorney General ever ask that question in ny
presence that | recall, my answer is no.

MR. CHERTOFF: And you certainly never
advi sed himthat the consent-to-search data was too
i nconclusive or too irrelevant to follow up upon in
terms of determ ning whether there was selective
enf or cenment ?

HONORABLE WAUGH: | don’t recall such a
di scussi on.

MR. CHERTOFF: As a matter of fact, let ne
just turn back to one docunment which is that July 29th,
docunent. And let nme ask you now, using what you know
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now, would you agree with nme that if one saw t hat of
the 144 peopl e stopped on the Turnpi ke who were asked
to consent to search, 62 percent were mnority and 30
(sic) percent were non-mnority, in your mnd woul d
that be a sufficient disparity to warrant at the very
| east further exam nation of the facts to determne if
there was sonme sel ective enforcenent?

HONOCRABLE WAUGH: Know ng what | know now, |
think I would agree with that.

MR. CHERTOFF: In fact, as the state of the
| aw was back in 1997, would you agree with nme that the
statistical disparity, 62 percent and 38 percent, would
be prima facie enough to warrant further inquiry with
respect to racial profiling?

HONORABLE WAUGH: | don’t know that | know
what the state of the aw was at that tine. | knew
what -- | knew what the | egal argunents were in the

Sot 0 appeal .

MR. CHERTOFF: And you understand that in the
Soto appeal as the |law was | aid out, once you cane
forward and showed a statistical disparity, the burden
then shifts to establish or to explain away or to give
a valid reason why that disparity occurs. Was that the
state of the law at that tine?

HONORABLE WAUGH. M. Chertoff, | haven’'t
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recently read the Soto brief and I’mnot a crimnal
| awyer, so if that’s what you're telling nme, I’'Il take
your word for it, but whatever the brief said. | was

nore famliar with it maybe then than I amnow. | just
don’t renenber.

MR, CHERTOFF: Let ne ask it this way.
Certainly, as of 1997 you were not in a position to say
to the Attorney General of New Jersey that he could
i gnore the consent-to-search data or not pursue it
further because in and of itself it didn't really,
wasn't probative with respect to the issue of selective
enf or cenment ?

HONORABLE WAUGH. Well, you're asking ne a
guestion about sonething that | didn't think of and so
it’s hard for nme to answer the question know ng what |
-- thinking of only what | knew in 1997. In hindsight,
| wish | had done a lot of things differently.

MR. CHERTOFF: But you certainly never
advi sed himthat consent-to-search data was not
probative?

HONORABLE WAUGH: | don’t recall having any
such di scussi on.

MR. CHERTOFF: Did he ask you or anybody in
your presence?

HONORABLE WAUGH: | don't recall it being
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di scussed.

MR. CHERTOFF: Now, after this Senate inquiry
was announced, you had -- you did have conversations
with M. Verniero concerning the matters that are the
subject of this review, correct?

HONORABLE WAUGH: | had many -- | had
di scussions with Peter Verniero on a regular basis and
there were times when we di scussed the subject matter
of the inquiry.

MR. CHERTOFF: And | believe you told us in
the deposition that at least as of that point in tine
you had a conversation about the May 20th neeting in
which M. Verniero indicated he didn't renmenber nmaking
a comment about the train tracks.

HONORABLE WAUGH: Ri ght.

MR, CHERTOFF: And you told nme you did
remenber it?

HONORABLE WAUGH: Ri ght.

MR. CHERTOFF: And did he also discuss with
you when matters concerning racial profiling
“crystalized” in his m nd?

HONORABLE WAUGH: | don’t know that he used
the word “crystalized” when he was talking to ne, but |
do recall that he said that his view of the issue
changed in 1998 after the Turnpi ke shooti ng.
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MR. CHERTOFF: And how did he cone to say
that to you in these conversations that | guess
occurred since the fall of last year? How did it cone
up?

HONORABLE WAUGH: | don’t renmenber.

MR. CHERTOFF: Since the deposition, which
guess was a few weeks ago, did you have any further
conversation with hinf

HONORABLE WAUGH: |’ ve talked to himon the
t el ephone three tinmes and we did not nention the
subject of this inquiry at all.

MR. CHERTOFF: And just one question with
respect to the conversations you had concerning the
train tracks and his testinony, did those occur before
or after you were identified on the witness list as a
potential witness in the case?

HONORABLE WAUGH: The witness list, |
bel i eve, canme out in February? January? If it canme
out in 2001, it was before.

MR. CHERTOFF: So it woul d have been 2000.

HONORABLE WAUGH:  Yeah. It was -- it was
when the docunents cane out, | think
MR. CHERTOFF: | have nothing further, M.

Chai r man.
SENATOR GORMLEY: Jo. Go ahead.
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M5. GLADI NG Judge Waugh, when Peter
Verniero arrived at the Departnent of Law and Public
Safety, did you bring himup to speed on the Soto
decision or brief himon it in that transition?

HONORABLE WAUGH: | don’t -- | don't believe
| did. | can’t guarantee you 100 percent that |
didn’t, but I don't recall having done it.

M5. GLADING Do you know who el se m ght

have?

HONORABLE WAUGH: Well, it could have been --
| nmean | assune he had transition discussions with
Attorney Ceneral Poritz. | don't recall whether there

was a transition book or if I saw it but it would not
have been unusual for a transition book to have
sonething like that init. | think once he -- once he
got there I would have tal ked to hi mabout the areas of
my responsibility, but | don't think | would have
talked to himabout this issue because it was sort of
outside the area of nmy general responsibility.

M5. GLADING Okay. Before Peter Verniero
arrived in April of *96 when M. Fahy sent you the neno
about reporting on the -- or he copied you on the neno
reporting on various suppression notions around the
state and the status of those notions, that neno al so
menti oned the devel opnent of an auditing process. Do

Exam nati on - Waugh 219

you recall that in the nmeno? W discussed it during
your deposition.
HONORABLE WAUGH: |’ |1 take your word for it.
M5. GLADING Ckay. D d you have any
di scussions with M. Fahy or M. Rover about their
participation in the commttee that was chaired by
Li eutenant Col onel Littles?

HONORABLE WAUGH: No. | was really a little
-- It’'s possible that I knew about it, but | was really
alittle surprised at the deposition when | |earned

that there was such a commttee. And | don’'t know
whet her it was because | just didn’t know about it or
because | had forgotten about it.

M5. GLADING So you would not -- would you
have briefed M. Verniero on the existence of this
commttee and the work that it had done and any reforns
it had proposed?

HONORABLE WAUGH:  No.

M5. GLADING Who m ght have, do you know?

HONORABLE WAUGH: | don’t know.

M5. GLADING Wuld M. Rover or M. Fahy
have done that? Wuld they have gone directly to him
wi th sonet hi ng?

HONORABLE WAUGH: Well, | don't recall -- |
nean - -
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M5. GLADING |I'msorry, M. Susswein or M.
Fahy?

HONORABLE WAUGH: Susswei n m ght have or Fahy
m ght have. | just don’t know.

M5. GLADING If it was known as early as
January of ‘97 in the draft of the letter to Loretta
King that the stop rates were runni ng about the same as
the level in Soto and higher than other State Police
stations, and there was discussion in that |letter about
the need to do a violator survey, what’s your
under st andi ng of why a violator survey was not done?

HONORABLE WAUGH: | think the violator survey
has al ways been sonething of in intractable problem
because a sinplistic violator survey on the Turnpike
woul d probably show that 99 or 100 percent of the
people are violating the speed [imt, especially when
it was 55, and therefore everyone would fall into the
category and the thought was that there ought to be
sone way or we maybe w shed or hoped that sone way
could be found to quantify types of violations and
seriousness of violations. | nean as a general
proposition, if you -- back then when the Turnpike
speed limt was 55, if you were going 55, everyone was
passing you. And if everyone is passing you at 55,
then everyone is a violator.
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M5. GLADING So was the idea of a violator
survey not necessarily a valid one to refute the
statistics that the State was seei ng?

HONORABLE WAUGH: No, it is a valid idea, but
my understanding was, and |’ mnot a social scientist or
a statistician, that it’s not all that easy to cone up
with one that’s neaningful. And, in fact, it’'s ny
under standi ng that one hasn’t been done. Although
think I read in the newspaper that a user survey has
been done in the |last year or so.

M5. GLADING And is it your understanding
that the prem se of a violator survey is that it would
potentially refute high mnority stop rates or consent
search rates because it could show that mnorities
violate traffic laws nore frequently or nore
egregi ously?

HONORABLE WAUGH: Wl |, | don’t know about --
| don’t know whether | thought that. | think the idea
was that it would give you a better idea of what the
popul ati on of people who coul d be stopped was.

M5. GLADING Well, doesn’t that nean people
who coul d be --

HONORABLE WAUGH: Yes, if that’s what you
found, | suppose your answer would be correct. | don’t
know that that’s what you would find.
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M5. GLADING But that would be the reason --

HONORABLE WAUGH: But the issue was you want
to find out what the -- they wanted to find out what
the violators -- what a good viol ator survey would
show.

M5. GLADING Al right. Let nme clarify ny
guestion. And |I'm not suggesting that that’ s what
woul d be found. Wat |’msaying -- what |’ m asking you
is, wouldn’t the only reason to do a violator survey be
to determ ne that the nunbers are not disparate in
terms of the rate of which mnorities are being stopped
because mnorities are breaking the | aw nore frequently
or nore egregiously, traffic | aws?

HONOCRABLE WAUGH: |’ m having trouble with
breaki ng the | aw because you could -- you could have
one category of people stopped woul d be peopl e whose
taillights are out. And, you know, | suppose

technically that’s breaking the | aw and you coul d nake
t he argunent maybe that since mnorities in our society
are typically in the | ower socioeconom c cl ass because
of past histories of discrimnation or -- that they are
nmore represented in that class of people.

M5. GLADING We could determne that --

HONOCRABLE WAUGH: | nean | don’t know that |
can think of all the possibilities that you coul d have.
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M5. GLADING Actually that kind of a
vi ol at or survey of non-noving violations, you could do
ri ght now based upon tickets, right?

HONORABLE WAUGH: No, because -- because the
idea of a violator survey is to cone up with the people
who coul d be stopped, not the people who were stopped.

M5. GLADING Okay. In the January 3rd, 1997
letter, did Peter Verniero ever ask you about the
exi stence of ongoing statistical analyses as was
indicated nmust exist in that letter?

HONORABLE WAUGH: In the letter to Loretta
Ki nd?

M5. GLADING  Umt hmm

HONORABLE WAUGH: | don’t recall that we
di scussed it.

M5. GLADING Did he have any discussion with
you subsequent to that |etter about the continuing high
rate at which mnorities were being stopped?

HONORABLE WAUGH: W may have, but | don’t
recall a specific discussion.

M5. GLADING Can you tell ne why CGeorge
Rover was selected to be the liaison with the
Department of Justice and the State Police?

HONORABLE WAUGH: Yes. Jack Fahy was the
person who had handled this issue for a nunber of years
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and | don’t renenber exactly when, but certainly by the
time the Legal Affairs unit was di sbanded, he went back
to CJ and he was in the State Grand Jury unit and that
was a good opportunity for him It was sonething he
wanted to do and | think that he was sort of burned out
on profiling. So then the issue becane well, if it’'s
not going to be Jack, who's it going to be? |If the
Legal Affairs unit in the Ofice of the Attorney
Ceneral had still been there, then it woul d have gone
to sonebody else in that unit because if it wasn't, |
had to try to think of soneone el se. George Rover was
a DAG that | had hired into the Legal Affairs unit when
| was the Director and at sone point he left Legal
Affairs | think before it was di shanded and went over
to ABC, but he would cone and visit nme on a regul ar
basi s and say, you know, I'd really like to get back in
QAG, is there sonething you can use ne for? And when
had to think of sonmebody to do this, he occurred to ne
and | think | asked himif he would be in a position to
doit. And if you look at -- there’s one draft letter
that he sent nme where under his signature he put
“Special Assistant to the Attorney General” and |
crossed it out --

M5. GLADING | saw that.

HONORABLE WAUGH: -- and | said nice try,
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because that’s what he wanted to be, he wanted to be a
Speci al Assistant to the Attorney General and that’s
not what | was offering him | nmean if -- what he
really would have liked is for ne to -- if sonebody had
said to ne, you can hire sonebody to be your assistant,
| think he would have |liked to cone back into the OAG
That’s not what | had to offer, but | did have this
project for himto work on.

M5. GLADING So he was not sel ected because
of his expertise in crimnal lawor in Gvil Rights
law, right?

HONORABLE WAUGH: No. He did, as |
understood it, when he was hired have experience in
[itigation.

M5. GLADING | want to clarify sonething you
testified to earlier. You said that you had your
second conversation wwth M. Rover about what he
interpreted to mean that he should drag his feet on
produci ng docunents to DQJ sonetine in the spring. |
assunme you neant the spring of ‘97, right?

HONORABLE WAUGH:  Yes.

M5. GLADING He -- the docunents indicate
that -- well, at that point he was collecting docunents
for the 30 sanple days, is that correct?

HONORABLE WAUGH: No. What | don’t renenber
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is there were -- early on there were sone patrol | ogs
and other things that were requested by the Justice
Department and he gathered them up and was sendi ng them
out .

M5. GLADING The exanples, you nean, that
Justice wanted to | ook at before they made their actual
formal request?

HONORABLE WAUGH: Right. So it was either in
connection with that or it was later in connection with
the -- the information for the -- was it 30 days?

M5. GLADING The 30 days, right.

HONORABLE WAUGH:  Yeah.

M5. GLADING Well, he didn’'t actually start
sending information for the 30 days until June 17th.

So if he was accunul ating a box of infornmation and not
sending it and it was the 30 days, it would have been
| ater than the spring, right?

HONORABLE WAUGH: What day in June?

M5. GLADING June 17th.

HONORABLE WAUGH: Doesn’t sumrer start on
June 21st?

M5. GLADING M point is that he was sendi ng
-- he just began sendi ng docunents on that day, but --
oh, when you had the second conversation with him he
hadn’t sent anyt hi ng?
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HONORABLE WAUGH: No. No, that’s not what
|’msaying. | don't remenber exactly what it was that
he said that sparked this conversation. And so that'’'s
why I'’msaying it was either in connection with the
first set of things or the second set of things. W
sort of general recollectionis it was in the spring
but, you know, | don’t know that | can be nore specific
t han that.

M5. GLADING Okay. Do you have any
expl anation for why then, according to Sergeant
G lbert’s testinony, CGeorge Rover had nost of the
docunents that were responsive by Cctober and he sent
t hem out over the course of the next seven nonths and
finished sending themin May? Ws that the --

HONORABLE WAUGH: May of ‘987

M5. GLADING Correct.

HONORABLE WAUGH: No, | don’t have any
explanation for that at all.

M5. GLADING At the May 20th neeting, you
testified I think that you knew that the State Police
wer e concerned about the consent-to-search nunbers but
t hat nobody actually asked what the nunbers were,
right?

HONOCRABLE WAUGH: That’s ny recol |l ection.

M5. GLADING Ckay. And that Peter Verniero
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made a comment suggesting that if remedial action -- if
there was a sense that renedial action -- that the DQJ
woul d seek renedial action, that he woul d consi der
that, is that right?

HONORABLE WAUGH:  Yeah.

M5. GLADING VWhat pronpted the discussion of
remedi al action? Was there any sense by individuals --

HONORABLE WAUGH: It was the discussion of
the consent decree. |In other words --

M5. GLADING Let ne ask the question this
way.

HONORABLE WAUGH:  Ckay.

M5. GLADING WAs there any sense by the
people in the roomthat renedial action and a consent
decree were a very real possibility in this case?

HONORABLE WAUGH: My under standi ng of the
State Police concern, as | think | testified, is that
they -- their concern was that their nunbers had sone
approxi mation to the Maryl and nunbers and therefore
that the Justice Departnment would | ook for a consent
decree. The Attorney General didn’t just say no
consent decree, period, end of discussion. He said
what | said he said, and | don’t renenber his exact
words, and that is that if the Justice -- and he told
the Justice Departnent the sanme thing when we were down
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there, if they were asking for renedi al neasures, he
woul d consider it but he wasn’t inclined to sign a
consent decree. And then there nust have been sone
further discussion and that’s when he tal ked about
being tied to whatever it is he said he would have to
be tied to.

M5. GLADING Ckay. Then let ne ask this.
| f he would consider remedi al actions, was there an
under st andi ng that renedi al actions m ght be necessary
or appropriate?

HONORABLE WAUGH: The under st andi ng that |
think we had was that it was the position of the State
Police that there was not a major problemw th raci al
profiling and that they were enforcing all of the
t hings that had been done in the years before,
beginning with the Dintino refornms up until the things
that | -- it’s ny understandi ng were suggested after
the Soto case came down, some of which were just making
sure that the Dintino reforns were foll owed.

M5. GLADING Well, if there was a sense that
there was no problemand there was -- and everyone in
the roomfelt secure in that representation, why would
the State take the position that it woul d engage in
remedi al action if they didn't think it was needed?

HONORABLE WAUGH: Because maybe the Justice
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Department would think it was needed. | nean that's --
that was the discussion down in Washi ngton, that they
were going to look into the issue. In fact, if you

| ook at ny notes fromthe discussion with M.
Rosenbaum he said that they would | ook at the issue,
then they woul d get back to us and they m ght talk
about pre-litigation resolutions. And so when the
Attorney Ceneral went down, he said if, you know, if
when you’'re done you think there are renedial actions
that need to be taken that we haven’t taken already,
and | don’t know whether he phrased it exactly this
way, we will very seriously consider them but | have
totell you I'mnot really that interested in a consent
decr ee.

M5. GLADING Ckay. At this point at My
20th | guess you had the 30 dates.

HONORABLE WAUGH:  Yes.

M5. GLADING WAs there any sense there was a
need to go and | ook at the data? New Jersey needed to
|l ook at its own data to determ ne whether or not it had
a problemand the information that it was going to be
sendi ng to DQJ?

HONOCRABLE WAUGH: | don’t recall any
di scussion like that.

M5. GLADING In the neno that George Rover
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sent you on April 22nd, he has a lengthy -- he engages
in a lengthy discussion about the need to perhaps
educate DQJ about the conflicting nessages com ng from
Cvil Rights and from Drug Enforcenent Agency. Do you
recall that discussion?

HONORABLE WAUGH: | do.

M5. GLADING I n your deposition you
testified that -- and he attached sone information |
think from DEA. You testified that “I don't think

read this information that carefully because | wasn’t
really particularly persuaded that this was sonething
we shoul d be doing.”

HONORABLE WAUGH: That’'s right.

M5. GLADING |’ mwondering why then you |ist
it as an item of discussion on the May 20th agenda?

HONORABLE WAUGH: Because he had suggested it
and therefore it was an itemthat needed to be
consi der ed.

M5. GLADING So was it discussed?

HONORABLE WAUGH: | don’t recall a discussion
of it, but I would have to assune that we probably went
down the agenda and | certainly know or at |least |I’'m
pretty sure, that we never did that. And whether that
deci sion was nmade at that neeting or not, | don’t know.

M5. GLADING Ckay. And earlier when you
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testified about Justice not sending a target letter.
You had actually engaged in a conversation with
Justice about themnot sending a letter, right?

HONORABLE WAUGH. Well, | don’t know that
they refer to it as a target letter, but at -- |
called, | assune M. Rosenblum because he is the
person | had spoken to, and said the Attorney General
has asked ne — you know, | don’t renenber the
di al ogue exactly, but | would have said sonet hing
like, the Attorney Ceneral has asked ne to call you.
He wants to come down and neet with the Justice
Department, and he’ s asking that you not send out any
sort of letter, until that’s been done. And, his
answer was, fine.

M5. GLADING Ckay. And then, you advised
the Attorney CGeneral, in an E-mail, on Novenber 18t h,
“Please tell Peter that the U S. Departnent of Justice
iswlling to defer sending a letter confirmng that
they are investigating profiling by State Police, in
order to nmeet with Peter, to discuss the
investigation.” And then, they had asked for possible
nmeeting dates. |Is that correct?

HONORABLE WAUGH: | did send that E-nail to
his secretary.

M5. GLADING When you left the Departnent,
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| understand that your transition out was a little bit
non-traditional because of other issues. But, did you
bri ef anyone, or bring anyone up to speed on the
status of the Departnment of Justice investigation?

HONORABLE WAUGH: | don’t think so. And,
And, | think the reason for that was not so much ny
personal circunstances as that | was |eaving, and |
know, at sonme point, | learned that the First
Assi stant Attorney General was leaving. And, | don't
t hi nk we knew who was taking our place. So, | don’'t

think there was anyone to talk to. That, at least, is
my recollection.

M5. GLADING Did you subsequently ever
receive a phone call from David Hespe, asking for —-
to be updated on the status of the investigation?

HONORABLE WAUGH: No. | don’t think I've —-
well, I"mpretty sure |’ve never tal ked to David Hespe
on the phone. And, I'’mnot sure that |’ve ever talked

to himin person, other than maybe saying “Hello.”

M5. GLADING Did you talk with Rover before
you went on vacation in Novenber, to advise himthat
you were | eaving, and probably not returning?

HONORABLE WAUGH: | wasn’t | eaving, and not
returning.

M5. GLADING You were —-
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HONORABLE WAUGH: When | went on vacation, |
did not know that | was going to be nom nat ed.
M5. GLADI NG  Ckay.
HONORABLE WAUGH: After, when | got back —-

see, | don’t know how I ong an answer you want. My
father used to do judicial evaluations for various
governors. In August, he —-

M5. GLADING Not that |ong.

HONORABLE WAUGH: All right.

M5. GLADING \When —-

HONORABLE WAUGH: He got a letter fromthe
governor, and | don’t know whether — and, that said
that she was going to nomnate ne. And, | don't know
whet her he got it when | was in Europe, and he called
me, or he got it after I was in Europe, and he spoke
to me. But, when | went on vacation, | did not know
that I was going to be nom nated.

M5. GLADING Okay. Did you ever have a
conversation with George Rover, telling himthat you
were not going to be his supervisor on this issue, any
| onger ?

HONORABLE WAUGH: | assune that | nust have.
He's —-

M5. GLADING Okay. Do you recall -—-

HONORABLE WAUGH. He went to ny farewell
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party, and he —- you know, everyone knew what was
going on. So, | nust have had sone discussion with
hi m

M5. GLADING So, how did you leave it, at
that point? WAs he going to be reporting directly to
the Attorney Ceneral, on this issue?

HONORABLE WAUGH: | don’t really renenber
t hat di scussion. Maybe he was, because | really don’t
know — | really don’t know when the decision was

made, as to who were going to be the new — that the
peopl e replacing ne and Ms. Mntz. And, in fact, |
think that they didn't — | don’t think anyone was
cal | ed Executive Assistant, Attorney Ceneral, after |
left.

M5. GLADING | don’t have anything el se,
M. Chairman.

SENATOR GORMLEY: Senat or Robertson, then
Senator Lynch, then Senator Grgenti.

SENATOR ROBERTSON:  Thank you, M. Chairman.
Good afternoon, Judge.

HONOCRABLE WAUGH: Good aft er noon.

SENATOR ROBERTSON: How many | awers are
there in the Division of Law and Public Safety,
Department of Law and Public Safety?

HONORABLE WAUGH:  Now?
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SENATOR ROBERTSON:  |'m —-

HONORABLE WAUGH: |'msorry. There are
hundr eds.

SENATOR ROBERTSON: There are hundreds?

HONORABLE WAUGH: Ri ght.

SENATOR ROBERTSON:  So, in essence, it’'s a
very large law firm really?

HONORABLE WAUGH:  Yes.

SENATOR ROBERTSON:  And, you had an
executive position in this very large law firm Now,
normally — 1 don’t know, you were engaged in private
practice until about April of 1989, correct?

HONORABLE WAUGH: Ri ght.

SENATOR ROBERTSON: I n what sort of a firm
was that?

HONORABLE WAUGH: It’s a sort of a genera
— it’s called Smth, Stratton, Wse, Heher, and
Brennan. It was in — it’s in Princeton, and it does
[itigation, business-type stuff, trusts and estates.
| did the litigation.

SENATOR ROBERTSON: Ckay. So, there were
various departnments within the law firn®

HONORABLE WAUGH: Ri ght.

SENATOR ROBERTSON:  And, when you’' re dealing
with a law firmthat has various departnents, isn't it
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customary that when a problemcones in the door, you
send it to the right departnent? |If an anti-trust
matter comes in the door, you don’'t send it to trusts
and estates. Doesn’'t that sound correct?

HONORABLE WAUGH: | woul d agree with that.

SENATOR ROBERTSON: As a matter of fact,
there was even a — there’s even a canon of ethics, as
| recall, that said that you' re not supposed to take
on a case, or a responsibility, as an attorney, if, in
fact, you don’'t have the background for it. |If you're

a real estate attorney, for instance, you shouldn't be
doi ng nmurder cases, things of that sort. Regardless
of the canon of ethics, is that your understanding,
however ?

HONORABLE WAUGH:  Yes.

SENATOR ROBERTSON:  The reason | ask
guestion is because it concerns ne that the Departnent
of Justice canme in with what m ght have been an
i nportant investigation as to what was going on in the
State Police, in the State of New Jersey. Your
response was to farmthat out to a fell ow whose
experience -- had no crimnal experience, and was in
the Al cohol — Al coholic Beverage Control area. In
retrospect, do you think it would have been better to
bring in somebody who woul d have had sone experience
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in the crimnal | aw area?

HONORABLE WAUGH: I n retrospect, yes. But,
| have to qualify that by saying that, | guess, to
sone extent, | didn't viewit as crimnal litigation.
| nmean, certainly, the Soto appeal was. But, a --
sonething like this, with the Gvil R ghts D vision of
the Justice Departnent, is really a civil litigation.
But, | certainly agree with you that it would have
been nuch better, especially in hindsight, to have
soneone with sonme crimnal |aw background.

SENATOR ROBERTSON:  Wel |, what was your
assessnment, at the tinme, as you began to know nore
about the types of nunbers that m ght be out there, or
even the possibility that there existed sonme sort of a
survey, or study, that had been done, within the State
Police? What was your — what was your determ nation,
if any, with respect to the possible liability to the
State of New Jersey, with respect to the obligation to
make di scovery in the Soto case?

HONORABLE WAUGH: | really didn’t think of
it. | wasn't focused on that issue. | — vyes, | did
edit the Soto brief, because one of nmy concerns was to
make it clear, in the Soto brief, that we weren't,

one, defending — primarily, that we were not
defending racial profiling, as a practice. |n other
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words, it was not our position that you can profile.
And, because it was being circulated, and if sonebody

circulates sonmething to ne, I'Il edit it. But, |
wasn’t involved in the — | wasn't an attorney on the
Soto case, as far as | was concerned. And, it just
never occurred to ne. | nean, | heard M. Buckman

testify today. And, that’'s really the first tine that
it registered with ne that, gee, maybe there’ s an
i ssue, because maybe the discovery issues in a
crimnal case are sonme — are different than they are
inacivil case.
SENATOR ROBERTSON:  And, you hadn’t really
had a background in the crimnal |aw, as such?
HONORABLE WAUGH:  No.
SENATOR ROBERTSON:  And, | take it, to the
best of your know edge, it hadn’t occurred to
M. Rover, either? 1Is that correct?
HONORABLE WAUGH: He certainly never
di scussed it with ne.
SENATOR ROBERTSON:  All right. And, he
didn’t have any background in crimnal |aw either —-
HONORABLE WAUGH: None.
SENATOR ROBERTSON: -- before this
assi gnnent ?
HONORABLE WAUGH: Not that | know of.
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SENATOR ROBERTSON:  Now, the Ofice of the
Attorney Ceneral, anmong other things, is the | awer

for the State of New Jersey. |s that correct?
HONORABLE WAUGH: | don’t want to qui bble
with you. The — there’s the Departnent of Law and

Public Safety. And, the Departnent of Law and Public
Safety has a nunber of divisions. One of those
divisions is the Division of Law. And, as a general
proposition, the Division of Lawis — provides
counsel to the State, and State governnent agencies.
The Ofice of the Attorney General is sort of the
Attorney Ceneral’s personal staff, and sone

adm ni strative people. And, there was, at one tine,
an entity called Legal Affairs. And, that entity
provi ded | egal advice to the Departnent, as an

enpl oyer, or as an entity that m ght contract with

people, and to the State Police. And, | don't want to
get caught up in — you know, people say the Ofice of
the Attorney Ceneral — and, generally, by that, they

just nean, you know, all those people over in the
Justice Departnent, the Justice Conplex. To ne,
Ofice of the Attorney General is a nore confined
group of people. So, | don’'t want to get hung up on
t hat .

SENATOR ROBERTSON: Did it ever occur to
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you, as you began seeing sone of the data, or hearing
sone of the nunbers, that the State of New Jersey
m ght be exposed to civil liability, in the formof a
class action, or sone other formof |awsuit, on behalf
of innocent notorists, who had been stopped and
sear ched under circunstances --

HONORABLE WAUGH: | don't --

SENATOR ROBERTSON: -- that m ght be
considered racial profiling?

HONORABLE WAUGH: | don’t remenber thinking

t hat .

SENATOR ROBERTSON: Did it occur to you, or
to M. Rover, to anyone else, to call up the D vision
of Law, and have soneone cone in and make that
assessnent ?

HONORABLE WAUGH: | can’t tell you what
occurred to other people. | can tell you that it did
not occur to ne.

SENATOR ROBERTSON: Is it your experience,
in private practice, that when a matter cones in to a
large law firm whether or not it’'s transactional in
nature, or civil in nature, or crimnal in nature,
that as these — excuse ne, that as questions ari se,
it’s common for the attorney in charge to pick up the
phone and contact the different, other departnents
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within the lawfirm to find out if anything can, or
shoul d be done, with respect to particul ar questions?

HONORABLE WAUGH: |'mfam liar with doing
that. | mean, your prior question was, did it occur
to me that there were issues of liability? And,
think nmy answer was, “No.” And, therefore, it didn't
occur to me to ask soneone to look intoit. |If it had
occurred to ne, then |I m ght have.

SENATOR ROBERTSON: See, the reason |’'m
asking these questions is that one of the things that
we have to be concerned about, as Senators, and
representing the people, representing taxpayers, is
the extent to which all those fol ks over in the Hughes
Justice Conplex, are talking to each other enough, to
keep the State of New Jersey out of trouble. Wether
it’s liability with respect to the Division — to the
Department of Justice in Washington, or liability in a
Cvil Court, in a class action, or otherwise. That’'s
the reason | was asking these things. Draw ng your
attention to the May 20, 1997 neeting, as you began to
hear sone of the statistics that came in, whether it
was at that neeting, or subsequently, did you devel op
an opinion as to whether or not racial profiling was
happeni ng on the Turnpi ke?

HONORABLE WAUGH: | don’t believe that |
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ever canme to the conclusion, at that tinme, that racia
profiling was a pervasive problem | think, there was

al ways the issue of whether there were sonme troopers
who weren’t doi ng what they were supposed to be doing.
But, in terns of it being a pervasive practice, or, |
t hi nk, what the attorney — what Attorney GCeneral
Verni ero eventually concluded, in the interimreport,
no, | didn’'t reach that conclusion. | think, if I
had, | woul d have spoken up

SENATOR ROBERTSON: At the time, what, if
anyt hing, was the nost troubling statistic, or fact,
that crossed your desk, or crossed your mnd, or
happened at a neeting?

HONORABLE WAUGH: | don’t know if | can
answer that question.

SENATOR ROBERTSON: Did you take note of the
fact that there was such a high incidence of consent
searches done on mnority drivers, as opposed to non-
mnority drivers, during the period of tinme?

HONORABLE WAUGH: | —- | knew that there was
t he concern about the — that nunber that was tal ked
about at the May 20th neeting. | don’t know that I
ever saw any statistics, unless that is — there is
sone statistics that address that. And, the docunent
that’s attached to W30 —-
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SENATOR ROBERTSON:  Um hmm

HONORABLE WAUGH: But, as | said, if you
read the docunent the way | read it, which was the
cover nmeno, and |I'’mnot a nunerate person, so | really
didn't ook at all the attachments in terns of
statistics. But, if you read that — the theory, as |
understood it, of that nenob, was that there were
mnority State Troopers who said the najority troopers
are profiling, and, presumably, we’'re not. And, State
Police went out and |l ooked into it. And, | don't know
whet her they did just stops, or they also | ooked at
consents to search. And, they concluded that there
was no significant statistical difference. And,
therefore, they concluded that there wasn’t a probl em
There’s a certain logic to that, whether on — in
hi ndsi ght, and pouring over the docunent, the way
we’ ve been doi ng, people have been doing, for the past
however many nonths, that |ogic disappears. But, you
know, on July 29th, 1997, that’s how |l read the
docunent .

SENATOR ROBERTSON:  Well, we can certainly
understand the concern, in the Conmttee here, because
we’'re pouring over the docunents a lot — let’s put it
this way, the docunents have been in our hands a | ot
| ess tine, than those docunents were in the hands of
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the Attorney Ceneral’s Ofice. W’'re involved in this
in a mtter of weeks, when M. Fahy was involved in
this for a matter of years. So, that’s why we have a
concern about the conclusions that are being drawn
fromthese docunents by everybody, up and down the
line. Can you, as you sit there, now, and observing
what you’ ve had an opportunity to observe, with
respect to the nunbers, as they cane in, can you tel
us why there was no investigation as to whether or not
raci al profiling existed?

HONORABLE WAUGH: | think the answer to
that, and in hindsight, it may not be an entirely
satisfactory answer, are two things. One, the State
Pol i ce kept assuring us that there was not a problem
And, two, and | understand that this statenent could
be | ooked at with sone skepticism but it’s the truth.
And, it’s what | felt. That ultinmately, the Justice
Departnent was going to get the docunents that they
were asking for. And that, if they felt that there
was a problem they would conme back to us. Now,
there’s this — 1’1l call it schizophrenic
rel ati onship, where you re the agen — you know, we’'re
t he agency, and we're also the |lawer for a sub-
agency. And, you know, | can see how, in this
particul ar case, that relationship didn't work
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particularly well. But, ny view, at the tine, was
that the — that ultimately, the Justice Departnent
was going to get the docunents. And, if you | ook at

what was sent to themin Novenber, or what — | don’t
know when it was sent. But, what we said, in the
Novenmber — | guess | don’'t have it. The Novenber,

1997 letter, where we said we would send them or we
did send themthe consent to search docunents, that -—-
t hose were docunents which, if analyzed, presumably
woul d have conme up with the sane nunbers that were in
sone of these other reports, and therefore, the
Justice Department was getting that information

SENATOR ROBERTSON:  Well, but if you're at a
meeting in May of 1997, and you’re being told by
peopl e who have | ooked, in nore detail, at these
docunents, that the nunbers are on a par with the
State of Maryland, which had already to be found to be
engaging in sone —-

HONORABLE WAUGH: | don’'t — | don’'t want to
— I"msorry. |I'’minterrupting.
SENATOR ROBERTSON: No, that’s okay. | was

just going to say that, why, then, doesn’t that
suggest to you that there’s a serious question to get
to the bottom of ?

HONORABLE WAUGH: | can answer that question
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as follows: One, and this — | don’'t want to qui bbl e,

again, but the — ny understanding is that Mryl and
was never found to have been engaged in a racial
profile. There was a lawsuit, and they entered into a
consent decree. | don’'t know why. | never, you know,
tal ked to anyone in Maryland. | never participated.
So, | don’t know why they did that. But, certainly,
they did that. But, the State Police continually
represented that profiling was not a maj or problem
and that they were addressing the issue in the way

t hat had been set out by various procedures, starting

with what 1’'l1 call the Dintino refornms, through when
—- after the Soto decision came down, | think there
was a — the State Police Superintendent sent out a

docunent that everyone had to read and sign, and there
were training prograns. And, that’'s what we were
being told. In hindsight, which is always 20/20, |
certainly wish that I or — you know, it would have
been nice if it could be ne, because then | could be
the hero. But, sonebody el se had said, gee, maybe we
shoul d go beyond what the State Police is telling us,
and we should find sone i ndependent way of doing that.
| wish that had been done. But, it wasn't.

SENATOR ROBERTSON:  Peopl e who were brought
into take a ook at this matter, the teamthat was
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brought in, one of the things that strikes ne, and
maybe nmy — maybe ny recollection isn’t correct on
this — was there anybody of col or anong the teanf
Anybody who mi ght be able to sit in a neeting, and
say, hey, gee, guys, you know what, maybe it’s not
just about surviving the next letter fromthe Justice
Department. Maybe it’s not just about surviving the
next appeal in the Soto case. Maybe it’s about
whether or not it's fair for folks to be driving on
the Turnpi ke, and worry about bei ng searched.

HONOCRABLE WAUGH: Wl |, one, | was concerned
about that issue, and | think other people were
concerned about that issue. But, obviously, I'mnot a
person of color. To answer your question nore
specifically, it — |I’mnot sure what commttee, or
group, you're talking about. The group that was set
up by, | guess, Attorney General Poritz, or sonebody
at her request, that M. Fahy participated in, was
chaired, as | understand it, by Major Littles, who is

an African-American. And, | know that | have seen
sonme indication that Assistant Attorney General Raney
was involved in sone discussions, after | left. And,

he is of African-Anmerican descent.
SENATOR ROBERTSON: You tal ked, before,
about the initial nmeeting with the Departnent of
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Justice, and the fact that they had given you sort of
a blank letter, and said, these are the kinds of
docunents that we normally request in reviews of this
sort. Do you renenber that?

HONORABLE WAUGH: Ri ght.

SENATOR ROBERTSON: Was that blank letter
fromthe Departnent of Justice considered, by New
Jersey, to be a request for information?

HONORABLE WAUGH: | think, to sone extent,

t hat was sonmewhat anorphous, and it probably — |
mean, maybe it shouldn’t have been. But, the way —-
the way things happened, as | understand it, is that
we received that docunment, and the letter from

Ms. King was sent back fromthe Attorney General, and
t hat encl osed sonme docunents. And then, a course of
conduct devel oped, whereby — between M. Posner and
M. Rover, that the Justice Departnment would ask for
specific information of the type that was on that

docunent. And, it went on |ike that through — from
things that 1’ve seen, | think, in 1998 they
specifically requested — well, that’s — it’s not a

docunent. But, at sone point, they specifically
requested perm ssion to speak to troopers. And, they
request ed copies of audits.

SENATOR ROBERTSON:  So, | take it, then —-
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it was a question of these are the sorts of — is this
a fair statenent of the position of the Departnent?
VWll, these are the sort of docunents that you

request, generally? And, when you request them we
wll conply?

HONORABLE WAUGH: Senator, | don’t think
anyone phrased it quite like that. | think it was —
but, I think that’s the way it happened, that the
Justice Departnent asked for information in bits. You
know, they — first they — they asked for sone
prelimnary information. Then they wanted the stop
information. Then, ultimately, they canme back to
asking for the consent to search data. And, | don't
know what they asked for, specifically, after | left.
Al though, 1’ve read that they asked for audits.

SENATOR ROBERTSON: W th respect to the
Department of Justice, what was the State’'s position
between the tinme that they first becane aware of the
Department of Justice’s concern, all the way up until
the rel ease of the interimreport? What was the
State’s position, with respect to the existence, or
non- exi stence, of racial profiling?

HONORABLE WAUGH: | can’t speak, after
left.

SENATOR ROBERTSON:  Ckay.

Exam nati on - Waugh 251

HONORABLE WAUGH: But, ny under st andi ng of
the position was, one, that racial profiling was not
to be done. Two, that there was no official policy of
racial profiling. Three, that as far as we knew,
there was no pattern and practice of racial profiling.
s that three?

SENATOR ROBERTSON: | think

HONORABLE WAUGH: And, four, there is always
the possibility that there are troopers who are not
follow ng orders. And, that was sonething that the
State Police need to be vigilant about. M
understanding is, fromhaving read the interimreport,
| think, at the tine it canme out, that that position
changed, based upon, you know, the reasons that were
expressed in the report.

SENATOR ROBERTSON:  You indicated that you
left the Departnment, finally, in January of ‘98. Wen
had you been notified of the Governor’s interest in
nom nating you for a judgeship?

HONORABLE WAUGH: Sonetine in Novenber.

SENATOR ROBERTSON: O *97?

HONORABLE WAUGH:  Yes.

SENATOR ROBERTSON:  So, between Novenber of
‘97, and January of ‘98, two nonths |ater, you were
able to fill out the Gubernatorial questionnaire? You
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were interviewed by the Counsel’s Ofice?

HONORABLE WAUGH: | don’t know that | was
interviewed by the Counsel’s Ofice.

SENATOR ROBERTSON: On.  Ckay.

HONORABLE WAUGH: | have — | don’t know how
relevant this is, but I think I’ve had four four-ways.
One when | was hired, and three judicial four-ways. |

was — | went through the whol e process, but was never
nom nated during the Florio adm nistration. | went
t hrough the process, to sone extent, | think,

including a four-way, when Attorney CGeneral Poritz was
the Attorney CGeneral. And then, finally, in 1997 and
‘98, they were finally able to nom nate ne.

SENATOR ROBERTSON:  And, just finally,
M. Chairman, one little area, here, about the
Violator Survey. You had indicated, before, that you
had wi shed, or hoped, that sone way could be found to
put that sort of a survey together. One of the things
| " m perpl exed about, as I listen to the sane thing
being said by a nunber of people, about how inportant
the survey is, is why is a baseline survey so
difficult to do? | nean, and this is, if you happen
to know. |I’mnot saying that you had the
responsibility for it. But, why is a baseline survey
so difficult to do, that statisticians, or experts in
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the field can’t come up with a nodel that can be used?
HONOCRABLE WAUGH: My understanding, and |’'m
not a statistician, I'’mnot a nunerate person, is that
a — what I'll call a sinplistic base survey woul d be,
you know, count the nunber of people that are
speedi ng.

SENATOR ROBERTSON:  Well, you can count the
nunber of people going 55, 65, 75, 85, and so forth.

HONORABLE WAUGH: Well, that’'s -- ny
understanding is that’s when it becones nore
conpl i cated about how you're going to do that, how
you’'re going to work in the people who have ot her
vi ol ati ons, who were, you know, tailgating, who were
riding in the left lane. That's really the extent of
nmy know edge.

SENATOR ROBERTSON: Ckay. Thank you, Judge
Thank you, M. Chairnman.

SENATOR GORMLEY: Senat or Lynch?

SENATOR CAFI ERO He’'s not here.

SENATOR GORMLEY: Grgenti’s here?

SENATOR G RGENTI :  Thank you very nuch. |
just have a few questions. Good afternoon, Judge.
Regarding the July 29th neno, you said that youd
articulated to your secretary, to rem nd you of the
meno on Septenber 4t h?
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HONORABLE WAUGH: Ri ght.

SENATOR G RGENTI: As indicated by the 9/4
witten on the cover sheet? Wy did you decide to |et
five weeks | aps until the neno was agai n brought to
your attention?

HONCRABLE WAUGH: Because | sent out the
menmo at the end of July. And, | know there was sone
period of tinme, and it was four or five days, not too
|l ong after that, when the Attorney General was on
vacati on.

SENATOR G RGENTI : It was —-

HONORABLE WAUGH. Then — there’' s —-

SENATOR 3 RGENTI: Go ahead.

HONORABLE WAUGH: Then, after the Attorney
CGeneral cane back fromvacation, a Deputy Attorney
General who reported to nme, and who was al so —-
happened to be ny wife's best friend, died very
suddenly. And, that was a — it was — it took up
sone tinme. And, that — | nmean, that’s the best
answer | can give you.

SENATOR G RGENTI:  Yes, because | was just
— when | looked at it, it seened to be an inordinate
anount of time to ignore a docunent of that
i nportance. You know, a five-week period. And, you
said, around that tine, | believe it was Septenber
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4th, you went to the Attorney General’s Ofice to
rem nd himof the docunent?

HONORABLE WAUGH: That’'s — that’s ny
recollection. As | said earlier, |I've gone to the
Attorney — to various Attorney General’'s Ofice, to
rem nd them of various things, where |I was |ooking for
an answer. And, | always have a concern that |I'm
remenbering one thing, when it should be another.

But, I'’mpretty sure that I went — that | spoke to

hi mon at | east one occasion, and said sonething |ike,
“We need to nake a decision about this docunent.”

And, he said, “I haven’t focused onit.” O,
sonething like that. “I’Il get back to you.”

SENATOR G RGENTI: D d his lack of attention
to the docunent disturb you any?

HONORABLE WAUGH: No, because | — there are
times when there is a lot of stuff going on in the
Attorney General’s Ofice, and people are focused on a
ot of stuff. And, it’'s not that — it’'s not really
all that rare, when you have to go back. What
disturbs me is that | didn't keep goi ng back.

SENATOR 3 RGENTI: Ckay. Now, regarding
your hiring, | think it was touched on, before, of
CGeorge Rover. You were concerned that he had a
reputation of freelancing, as you said before? Can
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you el aborate about that? And, how did he devel op
t hat reputation?

HONORABLE WAUGH: | don’t have — | don’'t
know if | can answer that, exactly. There — when he
wor ked for ne, he worked on a situation involving
Bel mar, and there were tinmes when | thought that I
woul d have liked himto know a little bit nore — |
woul d have liked for himto be letting ne know a
little bit nore of what was going on, and that’s why,
when | spoke to him | really wanted to make it clear
that | wanted to know what was goi ng on.

SENATOR G RGENTI: So — but, he did have
that reputation? O, is that your personal —

HONOCRABLE WAUGH: It was a — | nean, to
sone extent, it was a joke between us. But, yes, he
did have that. And, | think he — | don’'t want to be
unfair to him But, he was sonmeone who sonetines
liked to go out and shnooze. And, | wanted him — |
wanted to make sure that he knew that | wanted to know
what was goi ng on.

SENATOR G RGENTI: Al right. Had you
wor ked with Rover on other matters prior to the D. O J.
i nquiry?

HONOCRABLE WAUGH: He wor ked for nme when
was Director of Legal Affairs. And, in fact, | hired
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i m

SENATOR G RGENTI: Al right. And then, so,
why was Rover transferred fromthe Ofice? 1| believe
you m ght have said that, before. The Attorney
Ceneral, to ABC?

HONORABLE WAUGH: | believe that he was not
happy in Legal Affairs, at the tinme, and that he knew
John Hall, who was then the Director of ABC, or the
Acting Director of ABC, and that he tal ked to him
about a position.

SENATOR G RGENTI: And then, why was he
eager to return? You said that he wanted to cone back
and work with —-

HONORABLE WAUGH: | think he liked to be —-
| want to say | think he liked to be close to the
flane. | think he wanted to come back and be in

OAG

SENATOR G RGENTI: Al right. And then,
just finally, you nmay have covered this, earlier, when
you spoke. Just — you were tal king about the January
3rd, 1997 draft of the DO J. letter. And, you said
you did not recall any discussion with Verniero about
the continuing high mnority stop rate, | believe.

HONORABLE WAUGH: Ri ght .

SENATOR G RGENTI:  And, or about why
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Verniero wanted to del ete that passage that was
pointed out to you. Did you ever find out why it was
deleted? O, did you ever question it? O -—-

HONORABLE WAUGH: | don’t recall discussing
it, at all, with him which would not be unusual in
the sense of howit would happen is that we woul d send
drafts back and forth. And, if he didn't want to
discuss it wwth me, it mght just — you know, it
would arrive in ny in box, and | would tell ny
secretary to re-type it.

SENATOR 3 RGENTI: But, you didn't have a —-

HONORABLE WAUGH: | f your question is, did I

ever — did | look at it, see the change, and go to
hi m and say, “Why did you do this?” | don’t renenber
doi ng that.

SENATOR 3 RGENTI: And, you had no reaction
when you saw it? Did you, at that tinme, realize that
t hat had been deleted? O -—-

HONORABLE WAUGH: | don’t renenber having a
reaction. But, it was four years ago. And, | just
don’t renenber.

SENATOR 3 RGENTI: Ckay. Thank you.

SENATOR CAFI ERO.  Senat or Zane?

SENATOR ZANE: Yes. Judge Waugh, | think at
t he openi ng of your testinony, you indicated that

Exam nati on - Waugh 259
Justice Verniero, then Attorney General Verniero, had
said to you, handle the issue regarding raci al

profiling. 1Isn't that correct? At the beginning of
your testinony.
HONORABLE WAUGH: Yeah. | — | think, after

we net with the Justice Departnment, he told ne he
wanted nme to coordinate the providing of the
information. Not that | was going to do it nyself. |
was going to get sonebody else to do it. And, | would
keep himinfornmed as to what was goi ng on.

SENATOR ZANE: And, that was when?

HONORABLE WAUGH: That woul d have been,
probably, in Decenber of *96.

SENATOR ZANE: And, the issue was racial
profiling, correct?

HONOCRABLE WAUGH:  Correct.

SENATOR ZANE: You indicated, at the Justice
Department neeting, that then Attorney General
Verniero indicated to the people fromthe Federal
government that were present that there was no

official position proving racial profiling. 1Isn't
that what you testified to, earlier today?

HONORABLE WAUGH: |'msorry. |’mnot sure |
under st and your question. If —-

SENATOR ZANE: Did you tes --
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HONORABLE WAUGH: -- if you're asking ne to
draw a distinction between, there’s no official
position approving it, and it’s di sapproved,

woul dn’t have drawn that distinction. | think it was
made clear, to the State Police, through a nunber of
met hods, that racial profiling is disapproved. 1Is

t hat what you' re asking nme?

SENATOR ZANE: Judge, what | wote down,
when you were asked the question by M. Chertoff,
there were about three or four points that you
mentioned, that Justice Verniero wanted to acconplish

at that neeting. | was only able to wite down about
two of them One had, Verniero wanted the Justice to
know about the Soto appeal. Do you recall saying

t hat ?

HONOCRABLE WAUGH: Ri ght .

SENATOR ZANE: And, | don’t know what the
others were. But then, you also said that Verniero
wanted — Attorney General Verniero wanted the Justice
Department that there was no official position, in New
Jersey, approving racial profiling. 1In other words,
this wasn’t a policy. This wasn't a —-

HONORABLE WAUGH: Right. Yeah. [|’'msorry.
| —-

SENATOR ZANE: |s that correct?
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HONORABLE WAUGH: When you asked ne the
guestion, before, | didn't catch the “approving.”

SENACR ZANE: Ckay. You indicated that Fahy
wor ked for, and reported to you, as early as 1993. Am
| correct?

HONORABLE WAUGH: \When, when | was Legal
Affairs Director, Jack Fahy was in Legal Affairs, and
he reported to nme. So, that would have been soneti ne,
| think, in 1990 — through 1993, when | becane
Executive Assistant Attorney Ceneral. After that, |
woul dn’t be entirely confortable with he reported to

me. He would cone up — sonetines he would cone up
and vent. Sonetines he would cone up and ask ne a
guestion, or tell me what was going on. But, | was

not his direct supervisor, because as |ong as he was
in Legal Affairs, whoever was the Legal Affairs
Director was his supervisor.

SENATOR ZANE: When were you no | onger Legal
Affairs Director?

HONORABLE WAUGH: It woul d have been August
or Septenber of 1993.

SENATOR ZANE: During that period of tine,
the litigation was going on in G oucester County. |Is
that correct?

HONORABLE WAUGH: Ri ght.
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SENATOR ZANE: And, he was reporting back to
you, telling you what was goi ng on?

HONORABLE WAUGH: Not on a regul ar basi s.
But, he was doing it periodically.

SENATOR ZANE: You al so indicated that you
read the Soto decision, correct?

HONORABLE WAUGH:  Yes.

SENATOR ZANE: You indicated that there were

several areas that you disagreed wwth. | think that’s
what you said. And, that they would be subject to
appeal. Am| correct?

HONORABLE WAUGH: Ri ght.

SENATOR ZANE: You indicated that the Judge
shifted the burden to the State, and away fromthe
nmoving parties. Am|l correct?

HONORABLE WAUGH: Ri ght.

SENATOR ZANE: That was one of your reasons.
But, you understood that that case was about raci al
profiling, did you not?

HONORABLE WAUGH:  Yes.

SENATOR ZANE: Senat or Robertson asked you a

coupl e — a nunber of questions. And, one nade
reference to the May 20th, 1997, neeting. And, in
essence, what you said was, |I’mnot going to say

crystallized, but in essence, that’s when you began to
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realize that racial profiling was going on in New
Jersey. Am| correct?

HONORABLE WAUGH: The May 20t h neeting?

SENATOR ZANE: Yeabh.

HONORABLE WAUGH: No, | didn't say that.

SENATOR ZANE: \What did you say? Well, let
me ask you this way. Wen did you say it becane
somewhat clear to you that racial profiling was going
on in New Jersey, and it wasn’'t just a few troopers
not doi ng what they were supposed to do?

HONORABLE WAUGH: |'msorry. | don't
remenber Senat or Robertson asking nme that question.
But — so — but, let ne try to answer your question.

SENATOR ZANE: Ckay.

HONORABLE WAUGH. When | heard, subsequent
to my leaving the office, that there were State
Troopers, and | don’t know whether it’s ever been
determ ned how many, who were deliberately indicating,
intheir logs, that they were stopping non-mnorities,
when in fact, they were stopping mnorities, that, to
me — | nmean, when you — when you put down data
that’s not correct, that indicates, to ne, that you
know you’ re doi ng sonet hi ng wong, and you're trying
to hide it. And, that changed the way that | viewed
t he issue.
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SENATOR ZANE: And, that was when, Judge?

HONORABLE WAUGH: Whenever the publicity
canme out about what had been di scovered. | nean, |
don’t know whether — | know it was part of the
i nvestigation of the Turnpi ke shooting that took place
in *98. | don’t know when it hit the newspaper --
that, that particular issue.

SENATOR ZANE: So, it wasn’'t clear to you
that racial profiling was going on until after the
shooting incident in 1998? |Is that correct? |Is that
your testinony?

HONORABLE WAUGH: In terns of it being nore
pervasive than just a limted nunber of troopers who
weren’t doi ng what they were supposed to.

SENATOR ZANE: Did you have an opportunity
to read Justice Verniero s transcript, when he
appeared before this Commttee, approximtely two
years ago?

HONOCRABLE WAUGH:  No.

SENATOR ZANE: You've heard the reference
made to when it crystallized with Justice Verniero,
have you not ?

HONORABLE WAUGH:  Yes.

SENATOR ZANE: Do you happen to know when
that was, that he has said it crystallized?
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HONORABLE WAUGH: Do | know?

SENATOR ZANE: Do you know when it was that
he said it crystallized in his m nd?

HONORABLE WAUGH: | think — | nean, ny
recollection is that he said it crystallized in his
m nd after the Turnpi ke shooti ng.

SENATOR ZANE: The sane as your
recol | ection, correct?

HONORABLE WAUGH: | don’t know that, because
the particular fact that | focused on, Senator, was
the information that there was — there were troopers
who were changing their records. And, | don’t know
whet her that information was available in 98, or
whet her it wasn’t available until *99.

SENATOR ZANE: Judge, what did you think was
goi ng on, on the New Jersey Turnpi ke, that people were
bringing suit for, in 3 oucester County, that mnority
troopers were conpl ai ni ng about, that individuals were
conpl ai ning about, that statistics that you had
al ready seen referenced, and showed the nunber of
stops? What did you think that was?

HONORABLE WAUGH: | thought that there were
troopers who were not doing what they were supposed to
be doing, and that that was not supposed to happen,
and that the State Police were supposed to be doing
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sonet hi ng about it.

SENATOR ZANE: But you still didn’t think
that was racial profiling? |Is that what you' re
sayi ng, here, today?

HONORABLE WAUGH: No, |’ m not saying that,
Senat or .

SENATOR ZANE: Well, then, did you think it
was racial profiling?

HONOCRABLE WAUGH: What, what | said was,
that | didn't think it was a pervasive problem
Qoviously, if one trooper stops one notorist because
that notorist is a mnority, that’s racial profiling.
| never said that | thought there was no racial
profiling. And, if | said that, then let ne correct
the record. Because that’s not ny position. What |
said was that it was ny belief, at that tine, that
racial profiling was not a pervasive problem but that
there was al ways the possibility that there were
i ndi vi dual troopers who were not supposed to — not
doi ng what they were supposed to be, and that would be
racial profiling. And, that wasn’'t supposed to
happen. And, the State Police, throughout the tine
that | was there, were taking various renedial
measures to prevent that, starting with Col onel
Di nti no.

Exam nati on - Waugh 267

SENATOR ZANE: Prior to the shooting
i ncident on the Turnpi ke, had you read statisti cal
data that indicated that mnorities in nunbers that
ranged from 34 to 50 percent, dependi ng upon, | guess,
who' s study, and what year, were being stopped on the
New Jer sey Turnpi ke?

HONOCRABLE WAUGH: | read the docunent that’s
attached to W30.

SENATOR ZANE: |s that answer, then, yes,

you di d?

HONORABLE WAUGH: If — 1 believe that that
docunent shows those nunbers.

SENATOR ZANE: And, it still didn't occur to

you that that was racial profiling?

HONORABLE WAUGH: As | expl ai ned, ny under
— what | took away, fromny reading of that docunent,
and — at the tinme, was that mnority troopers had
made the allegation that majority troopers were
profiling. And, | assuned that the — their
al l egation was included, and were not, and the State
Police did an analysis, and they cane up with
statistics that said that the nunbers were
essentially, the sane for majority and mnority
troopers. And, that’s why | took away fromthat
docunent. Now, I'mwlling to admt that, in




NRRRRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N

N NN
gabhw

NRRRRRRRRRE
QUOWO~NOUIRARWNREROOO~NOOPPWNE

NN
N

N NN
gabhw

Exam nation - \Waugh 268
hi ndsi ght, maybe | shoul d have taken away nore, from
t hat docunent. But, that’s what | took away fromit,
at the tine.

SENATOR ZANE: Judge, did you attend the
meeting, | think, My 21st, 1996, when Sergeant
G |l bert was present?

HONORABLE WAUGH: | woul d have to know nore
about the neeting, because | don’t know that | knew
Sergeant Gl bert, at the tinme. Were was the neeting,
and who el se was there?

SENATOR ZANE: The Attorney Ceneral’s
Ofice, | think, if I have the right date. Wre you
—- did you attend the neeting on Decenber the 24th,
1996, in the Attorney General’s Ofice?

HONORABLE WAUGH:  Yes.

SENATOR ZANE: And, was Sergeant G| bert at
t hat neeti ng?

HONORABLE WAUGH: | don’t know. | don’'t
know that I — | knew who Sergeant Gl bert was. But,
as | think | testified at ny deposition, if he — if
he cane in, I’mnot sure | would know — al t hough, |

suppose, recently |I’ve seen his picture in the paper.
SENATOR ZANE: Do you have a recollection?
HONORABLE WAUGH: | nean, | know — | know

the Colonel was there. And, it’s unusual for the
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Colonel to conme to a neeting by hinself. But, | don't
know who was with him

SENATOR ZANE: And, you were present, al so?
s that correct?

HONOCRABLE WAUGH: On Decenber 24t h?

SENATOR ZANE: Yes.

HONORABLE WAUGH:  Yes.

SENATOR ZANE: And, the Attorney Ceneral was
present ?

HONOCRABLE WAUGH:  Yes.

SENATOR ZANE: And, M. Fahy was present?

HONORABLE WAUGH: | believe so. Yes.
SENATOR ZANE: And, possibly, M. Rover?
HONORABLE WAUGH: | doubt M. Rover was

there, because | don’'t think I had gotten himinvol ved
until after that.

SENATOR ZANE: And, you recall no discussion
at that tinme, fromJdack Glbert -- from Sergeant
G | bert, who's nanme happens to be Tom regarding
statistical data that he had, and he presented at that
nmeeting? You have no recollection of that?

HONORABLE WAUGH:  No.

SENATOR ZANE: \When Senat or Robertson asked
you the question again that | referred to, about the
May 20th neeting, and you didn't really know what was
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going on — racial profiling, that you didn’t really
know it was going on until after the Turnpike
shooting, you also said the two reasons why you didn’'t
know it was, one of the things you said is the State
Pol i ce kept assuring you that there was no problem
Do you recall saying that?

HONORABLE WAUGH:  Yes, | do.

SENATOR ZANE: And, isn’t that not the
truth, if, in fact, Sergeant G| bert provided data,
fromthe State Police, at that neeting on the 24th?
Because, he testified here, that he did.

HONORABLE WAUGH: Well, | don’t renmenber him
— | don’t renenber himdoing — presenting such
statistics, so | don’'t renenber what the statistics
were. And, | don’t know whether he said, at that
nmeeting, that he thought there was a problem of racial

profiling. It’s ny recollection, fromthings that
|’ve read, and | don’t know whether | |ooked at his
transcript. | don't think |I |ooked at his transcript
on the — oh, | think it was from—-- at sonme point, |
got the — | got the understanding, and maybe |’ m

wong, that it was Sergeant Gl bert’s position that he
—- that although he had certain statistics, he did not
feel that racial profiling was a problemin the sense
that it was determned to be, when the interimreport
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came out. Now, if I’mwong about that, | don't know
what to say, because | don’t renenber very nuch about
what happened at the neeting on the 24th.

SENATOR ZANE: You do renenber hi m saying
that? |Is that what you’re suggesting? Do you

remenber — do you renenber anything —-
HONORABLE WAUGH: No. What |’ msaying is,
don’t renenber if he was at the neeting. | don't

remenber what he said at the neeting. But, to answer
your question, which was, am| incorrect, or is not
the truth, I think is what you said, that the State
Police had always said that racial profiling was not a

significant problem | would have to know what it is,
exactly, that he said he said at that neeting.
Because, | can’'t enphasize this enough, Senator. |'m

not saying that we were told by the State Police that
there was absolutely no trooper who was profiling.
VWhat we were told was that it was not a pervasive
problem that there were sone troopers who were not
doi ng what they were supposed to be. And, they were
taki ng steps to nmake sure that that didn't happen.

SENATOR ZANE: Wasn't the neeting on the
24t h of Decenber regarding a consent order simlar to
the one that Maryl and had entered into? Do you recal
t hat ?
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HONORABLE WAUGH: | don’t recall the neeting
that way. |'msure that the issue of a consent order
came up, because |I'mpretty sure that the Attorney
General would have related his conversation with the
Justice Departnent. And, as | testified before, what
he told the Justice Departnent was, when you're done,
if there are renedial actions that you want us to
take, we’ll seriously consider them But, |’ m not
inclined to enter into a consent order. | don’t
remenber the issue of a consent order in terns of
Maryl and, until the period of tinme |eading up to the
May, 1997, neeting. But, because | don’t renenber
exactly what happened at the Decenber 24th neeting, |
can’t answer the question better than that.

SENATOR ZANE: You have no recol |l ection,
then, at that nmeeting, there being a discussion
regardi ng there being a consent order of any kind?

HONORABLE WAUGH: No, |I'mnot trying to say
that, Senator. |’'msaying that it's quite |likely that
in the context of reporting on what was di scussed with
the Justice Departnent, the Attorney CGeneral would
have said, “l told themthat we woul d consi der
remedi al neasures, but that | was not inclined to
enter into a consent order.”

SENATOR ZANE: Judge, do you also recall one
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of your reasons for not believing that racial
profiling was happening in New Jersey, as of May 20t h,
1997, that you also indicated that the Departnent of
Justice was going to get the docunents. And, if they
think there’s a problem they will get back to us. Do
you renenber saying that?

HONORABLE WAUGH: | renenber saying the
second part of that. | don’'t believe that that was
one of my reasons for thinking that there — that
racial profiling was not a pervasive problem

SENATOR ZANE: You weren’t suggesting that
t he Federal governnent wasn't that serious about it,
why shoul d we be?

HONORABLE WAUGH: No. | had no belief that
t he Federal governnent wasn't serious about it.

SENATOR ZANE: \What were they serious about,
if he didn't believe it existed, at that tinme?

HONORABLE WAUGH: They were serious about
finding out whether it did exist.

SENATOR ZANE: One | ast question. Wat
suddenly made it clear to you, in 1998, after the
shooting, that racial profiling was apparently
happeni ng, here in New Jersey?

HONORABLE WAUGH: Senator, that’s not ny
testimony. M testinony is that ny view of the issue
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changed when | |earned that there were troopers who
were falsifying, or alleged to have falsified their
call-ins, or their logs, to say that they had stopped

non-mnorities, when they stopped mnorities, because
| believe that that practice would indicate that they
knew t hey were doi ng sonething wong. Wen | read the
interimreport, and all the reasons that were set
forth in the interimreport, is when | first had

know edge of everything that had been done, and the
conclusions that were reached. Al |I'’msaying is that
| believe that the facts that cane out, at sone point,
and | don’t know whether it was 98 or ‘99, that
troopers were altering their docunments, was sonething
t hat changed the way | | ooked at it.

SENATOR ZANE: Al right. It changed the
way you | ooked at it. You said it changed your view.
VWhat was your view, prior to the Turnpi ke shooting
i nci dent, about the issue of racial profiling, in your
own wor ds?

HONOCRABLE WAUGH: My view was that there was
no — let ne phrase it differently. | accepted the
representations of the State Police, that there was no
pervasive racial profiling.

SENATOR ZANE: Judge, wth all due respect,
let me interrupt you. | amnot concerned wth what
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you expected fromthe State Police. Tell ne what you
t hought .

HONORABLE WAUGH: |’ m answeri ng your
guestion, Senator.

SENATOR ZANE: (o ahead.

HONORABLE WAUGH: | accepted the
representation of the State Police, that there was no
pervasive practice of racial profiling, and that there
wer e individuals troopers who m ght not be foll ow ng
orders. That was ny understanding of the situation.
In retrospect, maybe it was not correct, because a | ot
of stuff has been discovered since then, that is
included in the report. You asked ne what ny
understandi ng was, at the tine, and that’s what |I'm
telling you.

SENATOR ZANE: | asked you what your view
was. | have no further questions.

SENATOR GORMLEY: Senat or Lynch?

SENATOR LYNCH: Judge Waugh, in 1996, as
Executive Assistant to the Attorney General, did you
have a defined scope of responsibilities?

HONORABLE WAUGH:  Yes. And, | don't want to
qui bble with you, Senator, but ny title was Executive
Assi stant, Attorney Ceneral.

SENATOR LYNCH: |1'msorry. Executive
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Assi stant, Attorney Ceneral. And, you had a witten
scope of responsibilities?

HONORABLE WAUGH: Oh, no. | don't believe
So.

SENATOR LYNCH: Then, was there an
organi zation chart that you fit into?

HONORABLE WAUGH: |’ m sure there was. There
were —-

SENATOR LYNCH: And, do you know —-

HONCRABLE WAUGH: There were organi zati on
charts that changed on a regul ar basis.

SENATOR LYNCH: But, |’ m asking you about
“96. Let’s go to Decenber of ‘96.

HONORABLE WAUGH: My area of responsibility,
as | understood it, under both — well, from DeVesa to
Verniero, was that ny primary area of responsibility
was civil enforcenent matters, which would include the
Di vision of Consumer Affairs, the Division on Cvil
Rights. It didn't usually include the ABC. And, it
didn’t usually include racing, although sonetines

racing cane in or out of ny purview | was — | had
tort clainms, act settlenent authority, | believe, up
to $1 million. So, | was sonetinmes asked to either

approve, or | ook for approval, of settlenments. | got

i nvolved with a nunber of issues that the D vision of
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Law m ght be working on, fromtinme to tine. | was —-
it was also part of ny responsibility to oversee the
Departnent’s Affirmative Action Oficer, and to work
on the — what we call discrimnation appeals, which
were conpl aints or appeals from enpl oyees who felt
t hey had been the subject of discrimnation. And,

fromtime to time, | also did, or arranged for
trai ning of Departnent personnel on EEQ AA issues.
SENATOR LYNCH: | assune that under the

heading of civil rights matters, that that is why you
were involved in going to Washi ngton in Decenber of
‘96, with the Attorney Ceneral ?

HONORABLE WAUGH: | don’t — | don’t know,
Senator. | think, in sonme ways, it was because | was
the guy that took the call. And, | —-

SENATOR LYNCH. And, do you have —-

HONORABLE WAUGH: And, | had had sone prior
i nvol venent with it, because | was involved in the
di scussions to do the Soto brief.

SENATOR LYNCH: And, | assune that beyond
the relatively defined scope of responsibility, the
Attorney Ceneral, from DeVesa, to Verniero, would,
fromtime to tine, give you tasks to perform that
m ght not be within that purview?

HONORABLE WAUGH: That was part of the job,
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generally referred to as special projects.

SENATOR LYNCH. What ever you got, you did?

HONOCRABLE WAUGH: Whatever | was asked to
do, | did.

SENATOR LYNCH: Prior to getting the cal
from Rosenbaum — bl um whatever it was, did you —
had you ever had any di scussion with the Attorney
General, or anyone else, at the — at your Departnent,
regarding the potential for a Departnent of Justice
i nquiry/investigation?

HONORABLE WAUGH:  No.

SENATOR LYNCH: So, that phone call to you
cane out of the blue, as far as you were concerned?

HONORABLE WAUGH: Correct.

SENATOR LYNCH. Prior to that tine, in your
responsi bilities, had you, over the years, devel oped a
relationship, rapport, wth higher echelon of the
State Police?

HONORABLE WAUGH: | generally had sone sort
of relationship with higher echelon of the State
Police. And, sonetines it was a good relationship,
and sonetines it was not.

SENATOR LYNCH:. Wuld you go to the State
Pol i ce Headquarters fairly frequently, to neet with
Troop Conmanders, and the Superintendent, and ot hers?
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HONORABLE WAUGH: At different tines that |

was there, I went to Division Headquarters quite
frequently. At other tinmes, | went rarely. \Wen

was Legal Affairs Director, | tried to neet with
Colonel Dintino — | don’t know whether we ever
managed, really, to have weekly neetings, but bi-
weekly, or periodic neetings. | think I also

neglected to nention that | was sort of in overal
charge of the 9-1-1 program And, that required nme to
go to neetings at State Police —

SENATOR LYNCH: Now, with regard to Soto —-

HONORABLE WAUGH: Ri ght .

SENATOR LYNCH: Judge Ci ancia testified, at
his deposition, that they were not |ocked into the
moving forward on the lead to appeal, until they were
to read the transcripts. |Is that your recollection?

HONORABLE WAUGH: | don't recall it being
di scussed, but certainly, you can always w thdraw an
appeal, up until — | nean, you an always w thdraw an
appeal, up until, like | guess, it’s decided. | don’t
remenber a specific discussion that way. But, | think
there were discussions that | was involved in, and
di scussions that | wasn’t involved in. So, | would
have to know when he said that discussion took place.

SENATOR LYNCH. Were you aware of the —-
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strike that. | believe that you, nmaybe, testified
earlier that you weren't aware of the Littles
Comm ttee that was fornul ated —-

HONORABLE WAUGH: | don’'t --

SENATOR LYNCH: -- Soto.

HONORABLE WAUGH: | don’t recall being aware
of it. And, there were sone docunents that | was
shown, in ny deposition, or there was at | east one,
where sonething was going to JimGC ancia, and not to
me. And, | certainly don’t recall ever having net
with that commttee.

SENATOR LYNCH: Did you ever have any
di scussion with Fahy, or Susswein, about it?

HONORABLE WAUGH: It’s not 1npossible that |

woul d have discussed it with Fahy. But, | don't
remenber. | had very little interaction with A A G
Susswei n.

SENATOR LYNCH: Did you — did you ever find
out, prior to your |eaving the Attorney General’s
Ofice, that there was an audit, or an attenpt at an
audit, of the arrest data available for the 19
troopers involved in Soto?

HONORABLE WAUGH: | think | testified,
before, that | had no recollection of ever having been
told about that docunent. It wasn't inny file. [If |
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had received it, | would have given it to the Attorney
Ceneral. And, ny best recollection is that | never
knew about that docunent.

SENATOR LYNCH: 1’ m not tal ki ng about a
docunent. |’ m asking you --

HONORABLE WAUGH: |’ m sorry.

SENATOR LYNCH: -- if you had ever heard

about such an audit, prior to your |eaving the
Attorney General’s Ofice, in Decenber or so, of 1997?

HONORABLE WAUGH. Not that | recall. 1I'm
sorry. | thought you were asking ne, specifically,
about that docunent.

SENATOR LYNCH: You indicated earlier that
when the bells and whistles went off, it was after the
audits in — that were announced on falsification of
records by the State Police, or certain nenbers of the
State Police.

HONORABLE WAUGH: | don’t know t hat |
testified to bells and whistles. | — ny testinony,
Senator, is that when | heard about that, that really
changed the way | thought about the issue.

SENATOR LYNCH: Did you know that one of the
problens in Soto was that they didn't have a gray spot
on the patrol charts?

HONORABLE WAUGH. No, | don’t think I recal
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that as an issue. | know that one of the issues in
Soto was that there were not — there were a | ot of
peopl e for whomthere was no statistic. And, | — ny

under st andi ng was that Superintendent put out a | ot of
stuff to make sure that that information was being
provi ded.

SENATOR LYNCH: Well, let nme suggest, the
record says that while in Soto, that they may have had
33, 35 percent of the radio log information avail able
regarding race. They had no information with regard
to the patrol charts, because it wasn’t designated to
be put there. And, that it took two-and-a-half years,
until the fall of 1998, before it was incorporated
into the patrol charts. Does that refresh your
recol | ection?

HONORABLE WAUGH: | don’'t — | don't recal
t hat being an issue.

SENATOR LYNCH:. Did you ever have
conversations regarding Soto, with Fahy, or anyone
el se, about the defense seeking data fromthe State,
regardi ng consent to search information?

HONORABLE WAUGH: No. My under st andi ng had
al ways been that that was not an issue.

SENATOR LYNCH: And, who gave you t hat
under st andi ng?
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HONORABLE WAUGH: | think I got it,
sonewhat, fromreading the decision. | nean, | —-
back, a long tinme ago, | had a lot of — | would have
di scussions with Jack Fahy. And, | can’'t guarantee
you, Senator, that he never nentioned that as being an
issue. But, | was — as | said, ny understandi ng of
that case was that it focused on stops, and not
consents to search

SENATOR LYNCH: When did you first to learn
who Tommy G | bert was? You said you found out,
somewhere, who he was.

HONORABLE WAUGH: | —- Senator, | just — |
really don’t renmenber. | don’t know that | ever net
with him | knew that Jack Fahy and George Rover was
— were neeting with soneone. |f -- Senator Zane
asked nme if he was at the Decenber 24th neeting. |If
he was, I"msure | would have nmet him then. | just

don't recall when | first was aware of his existence.
SENATOR LYNCH: At sone point, did you
beconme aware of his existence? Did you have a
consci ous — do you have a conscious recollection of
when you first becanme aware of the existence of
Sergeant Tom G | bert?
HONORABLE WAUGH: No. | nean, if he was at
a neeting that I was at, the general custom was
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everyone woul d get introduced. But, if you re asking
me, four or five years later, when did | first know
that there was a Sergeant G lbert? | can’t answer
t hat questi on.

SENATOR LYNCH: How long did you — prior to
Decenber of ‘96, how | ong had you known M. Rover?

HONOCRABLE WAUGH: Wl |, | stopped being
Legal Affairs Director in “93. And, | hired himto
work in Legal Affairs, and | think it was fairly — it

was probably the first half of ny tenure there, rather
than the second. So, | probably knew himin 96, did
you say?

SENATOR LYNCH: |1’ m sayi ng, how | ong before
Decenber of ‘96 had you known M. Rover?

HONORABLE WAUGH: Probably four or five

years.
SENATOR LYNCH: Did you know him —-
HONORABLE WAUGH: | don’t know whet her
there’s a docunent that says when he was hired to work
in Legal Affairs. | interviewed him and | hired him
SENATOR LYNCH: |’ m not asking you about
docunents. |’ m asking you, based upon your
recol | ection, today, how |long did you know G | bert
before — | nean, Rover, before Decenber of ‘967
HONORABLE WAUGH. When — | knew him from
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the tine that | hired himto work at Legal Affairs.

SENATOR LYNCH: And, you think that was sone
four years before that, or better?

HONORABLE WAUGH: | think it probably was.

SENATOR LYNCH: And, did you develop a
personal relationship, social relationship, with
Rover, over the years?

HONORABLE WAUGH: Not a social rel ationship.
He was sonebody who worked for nme. And, | tried to be
friendly wth the people who worked for ne.

SENATOR LYNCH: But, you had sone history
wi th hi mwhich denonstrated that he was capabl e of
having — freelancing. |Is that right?

HONOCRABLE WAUGH: | had that concern

SENATOR LYNCH: Now, when you get this cal
fromthe Departnent of Justice in |ate Novenber, early
Decenber, 1996 — early Novenber, |I'msorry, 1996,
you, of course, imedi ately conmunicate that to the
Attorney Ceneral ?

HONORABLE WAUGH: Ri ght.

SENATOR LYNCH: And, you're — you have
concerns that this call could trigger sone probl ens
for the Department, correct?

HONORABLE WAUGH: | guess so. | nean — |
don’t nmean to quibble with you, Senator —-
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SENATOR LYNCH: | nean, it wasn't a —

HONOCRABLE WAUGH: It wasn't a social call
It was a call saying they wanted to do sonet hi ng.
And, they wanted ne to relay that information.

SENATOR LYNCH:  All right.

HONORABLE WAUGH: That’'s what | did. And,
obviously, it was a subject of concern. It was a
significant issue.

SENATOR LYNCH: And then, there are nenos,
and di scussions leading up to a neeting on Decenber
the 24th, 1996, in the Attorney General’s Ofice, in
whi ch you are present, along with the Superintendent
of the State Police, and others.

HONORABLE WAUGH: You said — |’'msorry.
What was the date?

SENATOR LYNCH. Decenber 24, 1996

HONORABLE WAUGH: Right. | was at that
meet i ng.

SENATOR LYNCH: And, the purpose of that
meeting was to review the format that had been
provi ded in Washi ngton, by the Departnment of Justice,
as to the kind of information they were | ooking at?

HONOCRABLE WAUGH: | woul d say that the
pur pose of the neeting was broader. The purpose of
the neeting was to report on the trip to Washi ngton,
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the neeting with the Justice Departnent, to tell them
about what was said, and to start thinking about how
we were going to interact wwth the Justice Departnent,
and supply themw th what they were going to ask.

SENATOR LYNCH: Woul d you characterize that
as the beginning of a strategy as to how this would be
handl ed?

HONORABLE WAUGH: | don’t think I would use
the word strategy, but —-

SENATOR LYNCH: Why don’t you use your own
term then

HONORABLE WAUGH: | think it was the
di scussion to tal k about how we were going to handle
the Justice Departnent inquiry, and how their requests
for information were going to be responded to.

SENATOR LYNCH: And, was it discussed, on
t hat day, that who would interface with the Departnent
of Justice?

HONORABLE WAUGH: |"d have to assune it was
— and, as | said, there was sone tine when the
deci sion was made, that Jack Fahy was go — was not

going to be the one, and whet her —-

SENATOR LYNCH: Was Fahy at this neeting, on
Decenber the 24t h?

HONORABLE WAUGH: He may have been. | don’'t
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remenber. He — it would be likely that he was,
because he was still involved, and he had gone to
Washi ngt on.

SENATOR LYNCH: And, he woul d have been the
natural, because he was famliar with the racial
profiling issues, and the discrimnation cases filed
by troopers, as well?

HONORABLE WAUGH: Right. Yes.

SENATOR LYNCH: And, he had a history,
dating back, wth you, into the early 1990's, in
handl i ng t hose ki nds of cases?

HONORABLE WAUGH. Well, | don't — yes,
guess so. | nmean, he certainly had a history with ne,
in that he worked for ne at Legal Affairs.

SENATOR LYNCH: But, you knew he was
handl i ng t hose ki nds of cases.

HONORABLE WAUGH: | knew that he -- from
tinme to time, he did.

SENATOR LYNCH: So, because of his
experience, he would have been the natural one to
handl e this?

HONORABLE WAUGH:  Yes.

SENATOR LYNCH. And, once you — it becane
determ ned that there was — that Fahy could not, or
shoul d not handle this, because he had noved on to
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handling the grand jury, and he was burnt out, or
what ever, on racial profiling issues, was a di scussion
held as to who woul d becone that interface with the
Department of Justice, in retrieving information, and
comuni cating with them and working with you?

HONORABLE WAUGH:  Yes.

SENATOR LYNCH: Who did you have that
di scussion with?

HONOCRABLE WAUGH: | don’t renmenber
specifically the discussion. But, I'msure it was
with the Attorney CGeneral. And, he would have said,
at sone point, if Jack Fahy’'s not going to do this,
who is going to do it?

SENATOR LYNCH: kay. So, now you have an
Attorney Ceneral who, admttedly, and of record, has
no background in the crimnal law, or in — having any
famliarity wwth what a consent to search is, or what
probabl e cause is, to search, and so forth. And, you
have an Executive Assistant, Attorney Ceneral who al so
has no famliarity. And, your first choice would have
been Fahy, but your second choi ce becones a third
person, nanely Rover, who has no famliarity,
what soever, with the crimnal |aw, consent to search
probabl e cause issues that are inherent, here?

HONORABLE WAUGH: Right. That’'s how it
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happened.

SENATOR LYNCH: O course, it’s just
coincidental that he’'s not in the Departnent of Law,
or in Crimnal Justice, correct?

HONORABLE WAUGH:  Yes.

SENATOR LYNCH: How nmany people did you
have, to select from who had famliarity with, and
had cl ear backgrounds in the crimnal law, and with
the issues that are inherent in this inquiry?

HONORABLE WAUGH: | can’t give you an exact
nunber. But, certainly, there would have been quite a
f ew peopl e.

SENATOR LYNCH: Scores of them correct?

HONOCRABLE WAUGH: | woul d say, at |east.

SENATOR LYNCH: Now, you tell Rover, in a
meno, that you don’t want himfreel anci ng?

HONORABLE WAUGH: Ri ght.

SENATOR LYNCH: And, you had sonme history of
hi m freel anci ng?

HONORABLE WAUGH: Ri ght.

SENATOR LYNCH: Did you tell himthat | want
to be copied on everything that you send to
Washi ngton? O, that you comrunicate to anyone, in
this matter, so that | can see it?

HONORABLE WAUGH: | don’t remenber phrasing
Exam nati on - Waugh 291
it that way. | may have. | nmade it clear to himthat

| wanted to know what was goi ng on

SENATOR LYNCH. Well, then, you found out
| ater that year, md-year sonetine, that he was
accunul ating data, and not sending it along to the
Departnent of Justice, correct?

HONORABLE WAUGH: | had that feeling. And,
| told himthat that’s not what he was supposed to
do.

SENATOR LYNCH: And, do you recall when that
was? Was that July?

HONORABLE WAUGH. As | said to, | think it
was Ms. Jading, | don't renenber whether it was in
connection wth the docunents that were being sent
out, in terns of prelimnary docunents, or the
docunents that were sent out in terns of these six —
thirty days that they were asking about. It was one
of those two tines.

SENATOR LYNCH: So, now, arnmed with the idea
t hat Rover had proven to you, pre-Decenber ‘96, that
he was capabl e of freelancing, and now that he’s not
foll ow ng your instructions during the course of 1997,
when you talked to him did you say, “lI want to be
copi ed on everything you receive, and everything you
send out”?
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HONORABLE WAUGH: Senator, | don't renmenber
phrasing it in those words. But, | |et himknow that
| wanted to know what was goi ng on

SENATOR LYNCH: It seens pretty clear, from
the record, that — nobody wants to get witten copies
of everything. They want to know what’'s goi ng on, but
they don’t reduce it to nenpos, as to the fact that
they want to be copied on whatever it is you receive,

and send out. |Is that clear to you?
HONORABLE WAUGH: |’ m not sure | understand
your question. Is it your ques —-

SENATOR LYNCH: Well, we have sonething
that’s inportant to you, and to the Attorney General,
and clearly, to the State of New Jersey, regarding a
Department of Justice inquiry that begins with a phone
call to you in Novenber of 1996. Correct?

HONORABLE WAUGH:  Yes.

SENATOR LYNCH: It’'s inportant that there be
a clear exchange of information, insofar as you were
concerned, if you were going to cooperate, as you
suggested that you and the Attorney Ceneral had agreed
upon, in the nmeeting in Washington, in Decenber —-
Novenber or Decenber of 1996. Correct?

HONORABLE WAUGH:  Yes.

SENATOR LYNCH: Now, why do we not see a
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menmo fromyou, or the Attorney General, saying to
Rover, and others, | want to be copied on whatever it

is you receive regarding the Departnent of Justice
i nquiry, and whatever you send out to the Departnent
of Justice?

HONORABLE WAUGH: Because it never occurred
to me to send that sort of a meno. | made it clear to

SENATOR LYNCH: Even though you' re faced
with the fact that Rover had freel anced before
Decenber of ‘96? And, was freelancing in the mddle
of ‘96 — '97?

HONORABLE WAUGH: Senator, | didn’t send him
that meno, and it didn't occur to nme. | nmade it clear
to him on several occasions, what | wanted.

SENATOR LYNCH: So, we know that the
Attorney Ceneral and you understood, in Decenber of
‘96, that this was sonething that was inportant to
you, and to the State, correct? This Departnent of
Justice inquiry?

HONORABLE WAUGH: Correct.

SENATOR LYNCH: And, at sone point in tine,
over the period of nonths between nenos and neeti ngs,
you had a cl ear understanding that as far as the
Attorney Ceneral was concerned, and | expect —-
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suspect, you, that not only was this inportant, but it
was clear that the Attorney General didn't want it to
be called in investigation, but rather, sonething like
an inquiry, correct?

HONORABLE WAUGH: That was ny under st andi ng.
SENATOR LYNCH: And, it’s also clear, at
| east by May of 1997, that the Attorney General didn’t

want this to becone a — translate into a consent
decr ee?

HONORABLE WAUGH: That was clear to nme, when
we net with the Justice Departnment, that he — that he
was not — he told them he was not inclined to a

consent decree. Senator, can | explain that?

SENATOR LYNCH:  Wiich is why he indicated
that he wanted to cooperate, to the fullest, correct?

HONORABLE WAUGH: Can | explain ny answer?

SENATOR LYNCH:  Sure.

HONORABLE WAUGH: A consent decree has a
talismanic neaning in State governnent. No State
gover nnent agency wants to have a consent decree. It
was — that’s why the Attorney Ceneral said that we
woul d be nore than happy to discuss renedi al neasures.
But, he was not inclined to have a consent decr ee.

SENATOR LYNCH. W don’t want to — we don’t
want it called an investigation. W don't want a
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consent decree. And, there was an alternative to a —-
alternative to a consent decree, and that woul d have
been the filing of a suit by the Departnent of
Justice, and a contest by the State of New Jersey,
correct? |If you believe there wasn’'t any profiling
going on. Isn’t that correct?

HONORABLE WAUGH: | don’t under st and.

SENATOR LYNCH. I n other words —-

HONORABLE WAUGH: | f, if they had —-

SENATOR LYNCH: I n other words, you don’t
need a consent decree for sonme action to be initiated,
here. The State doesn’t have to voluntarily do
anything. The State could say, we don’t have any
racial profiling going on, through our State Police,
on the Southern end of the New Jersey Turnpi ke, and
you can go ahead and file a suit, and we’' Il contest
that action. You could do that, couldn’t you?

HONORABLE WAUGH:  Sure.

SENATOR LYNCH: So, that was an option?

HONORABLE WAUGH:  Sure.

SENATOR LYNCH: And, you did |learn sonetine
—- and you —-

HONORABLE WAUGH. Well, | don't — Senator,
yes, it was an option. But, it was not an option that
| ever considered, or anyone el se consi dered.
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SENATOR LYNCH:  Well, if you had firm— if
you were convinced, other than with sonme anecdot al
information fromthe hierarchy in the State Police,
that there wasn’t any racial profiling going on --

HONORABLE WAUGH: Senator, that --

SENATOR LYNCH: -- if you were convinced
that there wasn’t, wouldn’t you say to them it’s not
happening. Go ahead and file your suit.

HONORABLE WAUGH: Why would | do that? That

woul d be a stupid thing to do, Senator. 1In the first
pl ace, | never testified that there was no raci al
profiling. | testified that it was not a pervasive

problem There was al ways the issue as to whet her
there were sone individual troopers who were
profiling. That’s nunber one.

SENATOR LYNCH: And, regardl ess of —-

HONORABLE WAUGH: Can | finish ny answer?

SENATOR LYNCH:  Sure.

HONOCRABLE WAUGH:  And, nunber two, the
Justice Departnment calls up. They said, we're
concerned about this issue. W want to work with you.
W want to |look at the statistics, the docunents.

And, we’ll do an analysis. And, we’'ll conme back to
you. And, we may discuss, with you, a pre-litigation
resolution. And, it would have — under no
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ci rcunstances would | even contenpl ate saying to the
Justice Department, well go stick it. Wy don't you
sue us?

SENATOR LYNCH: And, | agree with you on
that. So — but, | just wanted to point out, for
pur poses of this record, that the consent decree was
not the only option. The other one was intol erable,
namely, the filing of a suit by the Justice
Departnent. Correct?

HONORABLE WAUGH: Wl |, Senator, | don’'t
want to qui bble with you, but you can't — ny
understanding is, you can’t have a consent decree
unl ess there is an action in which the consent decree
is filed. So, if you agree —-

SENATOR LYNCH: That can be done on the sane
day that you' ve had your agreenent --

HONORABLE WAUGH: Ri ght.

SENATOR LYNCH: -- which we — you know,
just let’s not go through splitting hairs. The fact
is, if you had a consent decree, yes, technically,
you' d have to file an action. But, you' d announce the
consent in advance of the action being technically
filed. Correct?

HONORABLE WAUGH: That would —- that’s the
way it would usually be done.
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SENATOR LYNCH: So, we don’t want in
i nvestigation, at |east being characterized an
i nvestigation. Because, at this point in tine,
there’s nothing in the public domain. And, when
say, this point intinme, | nean, the mddle of 1997.
We don’t want an investigation.

HONORABLE WAUGH. What do you nean by
nothing in the public domai n?

SENATOR LYNCH: There’s no newspaper
accounts of the inquiry by the Departnent of Justice.
HONORABLE WAUGH: That’s correct.

SENATOR LYNCH: And, no such thing happened
until February of ‘99, to the best of your know edge,
correct?

HONORABLE WAUGH: No such thing happened
while | was in the Attorney General’s Ofice.

SENATOR LYNCH: So, you don’t want an
investigation. You certainly don't want to enter into
a consent decree, and God forbid, you don't want an
action filed -- a contentious action filed, by the
Departnent of Justice. So, you have these neetings
and these nenos exchanged. And then, you have a
nmeeting in May, with the Attorney CGeneral, and others,
i ncl udi ng yoursel f, which essentially is another
strategy neeting, isn't it?
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HONORABLE WAUGH. Well, Senator, you're
using the word strategy. And, |I'’mnot sure exactly —-

SENATOR LYNCH: Well, you characterize it
for me, Judge.

HONORABLE WAUGH: Senator, it was — there
were a nunber of issues that needed to be resol ved.
And, it was a neeting to resolve those issues. And,
as far as | was concerned, the primary issue that
needed to be di scussed was the issue of the consent to
search dat a.

SENATOR LYNCH. And, it was clear that
nobody in that room was anxious to send al ong consent
to search data, that maybe currently existed in the —-
in the Department of Law, or in the Division of State
Police. Nobody was anxious to send that along to the
Departnent of Justice?

HONORABLE WAUGH: It was clear to ne, at the
nmeeting, that the State Police was not anxious to have
that information produced. And, it was the result of
the nmeeting, as | understood it, that the information
woul d be produced when it was asked for, again.

SENATOR LYNCH: So, you were aware, then, a
that neeting —-

HONORABLE WAUGH: But, to answer -—-

SENATOR LYNCH. —- that the Division of
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State Police had information regardi ng consent to
search?

HONOCRABLE WAUGH: | was aware that the
Division of State Police had docunents that were
consent to search docunents, that could be supplied to
the Justice Departnent. Yes.

SENATOR LYNCH: Did you ask anyone how | ong
it wuld take themto retrieve all of the consent to
search docunents for the |ast 36 nonths?

HONORABLE WAUGH:  No.

SENATOR LYNCH: Did anyone?

HONORABLE WAUGH: Not that | recall.

SENATOR LYNCH: Did they ask them how | ong
it wuld take to retrieve consent to search docunents
for two nonths?

HONORABLE WAUGH:  No.

SENATOR LYNCH: O, any length of tine?

HONORABLE WAUGH:  No.

SENATOR LYNCH: And then, after that My
nmeeting, sonetinme in June, there was sone, apparently,
there’s — in the record, there’s an agreenent between
the Justice Departnent and the Attorney General’s
Ofice, that on 30 random dates, that woul d be
selected for doing, retrieving information. |Is that
correct?
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HONOCRABLE WAUGH: M recollection is that
the 30 random dates were identified before the My
meeting. But --

SENATOR LYNCH. But, not agreed upon?

HONORABLE WAUGH: Well —-

SENATOR LYNCH. Wasn’t one of the
di scussions at the neeting as to one — sone of the
concerns that there mght be for what those random
dates were? Wether there were sone idiosyncracies
about themthat m ght be — there mght be a pattern
about, with regard to the Departnent of Justice?

HONORABLE WAUGH: | renenber that being
sonething that M. Rover brought up. But, | didn't
think it was an issue any |onger, by the May 20th
meet i ng.

SENATOR LYNCH: Now, at this point in tine,
by May 20th, 1997, has the Attorney General,

M. Verniero, expressed to you, or to others, to your
know edge, that he has sone concerns about the
politics of this inquiry, by the Departnent of
Justice?

HONORABLE WAUGH: When the call first cane
in, which would have been Novenber of 1996, he
expressed that concern to ne. | told himl didn't
think that there was — that that was an issue. And,
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my understanding that -- was that after we went down
and net with the Justice Departnent, he no | onger had
that concern. So, that was — yes, that was

di scussed. But, it was a non-issue, as far as
everyone was concerned, as far as | understood, by the
end of Decenber of 1996, by the tinme we had net with

t he Justice Departnent.

SENATOR LYNCH: Suppose the — May 20, 1997
meeting, fromthe record, it appears as if information
was dol ed out slowy, over the next 12 nonths, to the
Departnent of Justice. Do you have know edge of that?

HONOCRABLE WAUGH: No. | nean, other than
that | think sonebody el se asked ne that question.

SENATOR LYNCH: How — how about during the
nmont hs of January, February, March, April, My, June?
How frequently would you talk to M. Rover, on the
phone, or in person?

HONORABLE WAUGH: Um — | don’t know. You
know, it would depend on whether there was a specific
i ssue that was being discussed. That mght be a
couple times a week. If there was no issue pending,
it mght be |ess.

SENATOR LYNCH: Do you have your cal endar
from 19977

HONORABLE WAUGH:  No.
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SENATOR LYNCH: Did you keep your cal endar
in the Law Diary, |ike M. Zoubek?

HONORABLE WAUGH:  No.

SENATOR LYNCH: Who kept your cal endar?

HONORABLE WAUGH: My secretary.

SENATOR LYNCH: \What happened to it?

HONORABLE WAUGH: | don’t know. If you're
aski ng ne about neetings with M. Rover, nost of the
time, he either called, or he stopped by, so it would
be unlikely that they'd be reflected on ny cal endar.
| didn’t — | didn’'t have the sort of formal cal endar
that the Attorney Ceneral did.

SENATOR LYNCH: The first six nonths of
1997, would you say that you talked to Rover nore than
a dozen tines?

HONORABLE WAUGH: Oh, | would think so.

SENATOR LYNCH.  Much nore?

HONORABLE WAUGH: | woul dn’t be surprised.

SENATOR LYNCH: And, the record al so
i ndi cates that then they began sending information —
Rover started sending information to the Departnent of
Justice, and ultimately, getting to R 20, which, if we
could put it up —

M5. GLADING R-207?

HONORABLE WAUGH: |s that a docunent |
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al ready have?

SENATOR LYNCH: | believe so.
M5. GLADING Yes, it's also W32.
HONORABLE WAUGH: OCh, yes. | have it.

SENATOR LYNCH: Wbuld you identify that
docunent ?

HONORABLE WAUGH: It’s a copy of a letter
that was sent by George Rover to M. Posner dated
Novenber 5, 1997.

SENATOR LYNCH: Wiich -- not to be talking
political, what happens to be the day after the
el ection of Novenber of 1997, correct?

HONORABLE WAUGH: | f you say so, | was --

SENATOR LYNCH: If | said it was Novenber the

4t h, you woul d accept that, | guess, wouldn’t you?
HONORABLE WAUGH: | was on -- | left for
vacation, | think, before the letter was sent.
SENATOR LYNCH: Well, in this ultimate letter

that goes out to Mark Posner from M. Rover, which is
not indicated as having a copy to anyone, it defines a
consensual notor vehicle search, does it not?

HONORABLE WAUGH: Wi ch paragraph? Are you
tal ki ng about the second paragraph?

SENATOR LYNCH:  Yes.

HONORABLE WAUGH:  Yes.
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SENATOR LYNCH: Is that an accurate depiction
of what a consent search is?

HONORABLE WAUGH: | think it may be
inaccurate. | think that it’s not probable cause. |
think it’s reasonabl e suspicion

SENATOR LYNCH:  And this -- and this -- this
ultimate letter that went out to Posner from Rover had
been the subject of at |least two drafts prior to this
goi ng out on Novenber the 5th, correct?

HONORABLE WAUGH: Ri ght .

SENATOR LYNCH: And those drafts were
revi ewed by Attorney Ceneral Verniero?

HONORABLE WAUGH:  Yes.

SENATOR LYNCH. So, now you have --

HONORABLE WAUGH. Well, wait a mnute. There
were two drafts that were sent in at the sane tine.
There was not, as | understand it, a redraft that then
went in. | sent in Rover’s version. | sent in ny
version. | recomended that he send out ny version.
And that’s what was authori zed.

SENATOR LYNCH: So, you have a version that’s
dat ed Novenber the 3rd, 1997, and Rover has the version
dated Cctober 31, 1997, which are drafts, | take it.

HONORABLE WAUGH: Which -- which exhibit is
t hat ?
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SENATOR LYNCH:  Your draft was Novenber the
3rd, 1997 and Rover’s was Cctober the 31st, 1997?

MS. GLADING That’'s W31.

HONORABLE WAUGH: Do | have that?

MS. GLADING W 31.

HONORABLE WAUGH: Yes, there were two drafts.
And | don’t think I have the docunent so | can't tel
you what the dates were. But | received his draft, and
then | think I did another draft. So they may have
di fferent dates.

SENATOR LYNCH: Now, |eading up to this meno,
even though you testified earlier that you knew
ultimately that the Departnment of Justice would seek
out whatever data they really wanted, but leading up to
this nmeno, there is exchanges with you and Rover and
others as to why we shouldn’t be sending out consent to
search information, correct?

HONORABLE WAUGH: There were -- there were
menos and di scussi ons about that issue.

SENATOR LYNCH: And since you didn’t want an

investigation -- characterize it investigation, and
since you didn’t want a consent decree, and since you
didn’t want a formal conplaint filed, | suggest to you

that your strategy was you had to fend off consent to
search data, is that not correct?
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HONORABLE WAUGH: | don’t think so, Senator.
| think that the decision was that when they asked for
it again, they would get it.

SENATOR LYNCH: And you -- but you knew at
this point intime, certainly by Cctober of 1997, that
the foundation for the Maryland consent decree was
consent to search

HONORABLE WAUGH: Ri ght.

SENATOR LYNCH: And you knew that our
i nformati on had been characterized, at |east
anecdotally, as simlar to Maryl and.

HONORABLE WAUGH: Ri ght.

SENATOR LYNCH: Yet, the day after the
election in 1997, a letter is sent to Posner which
clearly m s-describes what a consent to search is. And
| suggest to you that’s a clear indication that you
wanted to differentiate the New Jersey consent to
search problemfromthe Maryland consent to search
problem is that not correct?

HONORABLE WAUGH:  No.

SENATOR LYNCH: Are you suggesting to ne that
nei ther you nor the Attorney General nor Rover knew
what a consent to search was?

HONORABLE WAUGH: | can’t speak for M. Rover
and | can’t speak for the Attorney Ceneral.
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SENATOR LYNCH. How about you?

HONORABLE WAUGH: | can tell you that | did
not catch that error. And if your question to ne is
was it a deliberate error, | have no basis to believe

t hat .

SENATOR LYNCH: Let ne read your draft of
Novenber the 3rd, 1997, which | take it you have in
front of you.

HONORABLE WAUGH: Ri ght .

SENATOR LYNCH. Well, first et ne do this,
let nme read the Rover draft, which is October 31. 1In
the draft from Rover, October 31, 1997, on the second
paragraph, it says, “In New Jersey, consensual notor
vehi cl e searches nmust based upon a witten consent
executed by the notorists before the search of his or
her vehicle. Such requests are only obtained after a
nmotori st has been stopped and only if the | aw
enforcenent officer thereafter,” underlined,
“determ nes that there is probable cause to believe
that there may be contraband in the vehicle.” |Is that
correct?

HONORABLE WAUGH: That’s what it says.

SENATOR LYNCH: Now, what two words are
under | i ned?

HONORABLE WAUGH: After and thereafter.
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SENATOR LYNCH: So, we’'re enphasizing that we
have to go through this arduous procedure in order to
do a consent to search, correct?

HONORABLE WAUGH: That’s what it says.

SENATOR LYNCH: Right. And then you did a
draft on Novenber the 3rd in which the sane | anguage is
enpl oyed and the enphasis renains the sane on, “Such
requests are only obtained after,” enphasized, “a
nmotori st has been stopped and only if the | aw
enforcenent officer thereafter,” enphasized,
“determ nes that there is probable cause to believe
that there may be contraband in the vehicle,” correct?

HONORABLE WAUGH: That’s what it says.

SENATOR LYNCH: Do you understand what the
significances -- the significance was at that point in
time of enphasizing these two words?

HONOCRABLE WAUGH: | don't really recall, and
| doubt that | paid nmuch attention to it. | changed
two sections of the letter and | indicated there that |
had changed them and that is what | was anticipating.

SENATOR LYNCH: And what did you change?

HONORABLE WAUGH: | -- | think I could
generally characterize it as | softened the letter
because | think Rover’s version was -- you know, we

told themthat we woul d consi der objecting or sonething
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like that. And | just changed it.

SENATOR LYNCH: He enpl oyed the harsher
| anguage that suggested that the State woul d seriously
consi der objecting to the production of these docunents
and you changed that to -- you changed that to the
State would ordinarily object to the production of
t hese docunents, correct?

HONOCRABLE WAUGH:  Correct.

SENATOR LYNCH. And that’s the formthat went
out into the -- to Posner.

HONORABLE WAUGH: That’s ny under st andi ng.

SENATOR LYNCH: Wasn’'t this a pretty
carefully edited letter?

HONORABLE WAUGH: Not carefully enough
because | didn’t catch the error with respect to the
di fference between probabl e cause and reasonabl e
suspi ci on

As | testified before --

SENATOR LYNCH: It doesn’t say anything about
reasonabl e suspicion. It says, in effect, it defines a
consent search as not only requiring a witten consent
but al so requiring probable cause, which would be a
more difficult test than a probable cause search
wouldn't it?

HONORABLE WAUGH: That’'s what | said. | said
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that | didn’t catch the error with respect to probable
cause and reasonabl e suspi ci on.

SENATOR LYNCH: It wasn’t being disingenuous
at all, correct? There was no intent to being
di si ngenuous and push them away fromthe rel ati onship,
the simlarity between New Jersey and Maryl and?

HONORABLE WAUGH: No, certainly not on ny
part. And | -- | doubt that there was -- very strongly
doubt that there was on M. Rover’'s part. | think he
just didn’t understand the difference the way | didn't
understand it.

SENATOR LYNCH: And the Attorney GCeneral, who
saw all three of these --

HONORABLE WAUGH: Ri ght.

SENATOR LYNCH: -- you think he
m sunder st ood, as wel | ?

HONORABLE WAUGH:  You' || have to ask himthat
guestion. But, Senator, if what you're asking ne is do
| have any know edge of any sort that would support the
notion that this letter was deliberately msdrafted to
deliberately msstate the law, nmy answer is
categorically, no. | have no such information

SENATOR LYNCH: How do you rationalize having
the three of you handling such a significant inquiry in
provi ding significant docunentation to the U. S.
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Department of Justice and none of the three of you even
under st and what you’ re tal ki ng about ?

HONORABLE WAUGH. What do you nean by
rationalize? | nean --

SENATOR LYNCH: How can you - -

HONOCRABLE WAUGH: How do | explain it?

SENATOR LYNCH. How can the three of you --
putting these drafts together to send this letter to
Posner at the U S. Departnment of Justice --

HONCRABLE WAUGH: Because none of us--

SENATOR LYNCH: -- when you don’t even know
what you're tal king about as a far as a consent search?

HONORABLE WAUGH: Because none of us had
crimnal justice experience. And if we had had
crimnal justice experience, we would have caught the
error.

SENATOR LYNCH: If you had -- if sonebody on
this teamhad crimnal justice experience, you would
have known what a consent search was and you woul d have
been able to retrieve all that data for the Departnent
of Justice long before it ultimtely went there,
woul dn’t you?

HONORABLE WAUGH: | don’t followthe
connection. Do you want -- can you explain what you
mean, Senator?
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SENATOR LYNCH:  I'Il withdraw it.

(Pause)

SENATOR LYNCH: When were you sworn in on the
Superior Court?

HONORABLE WAUGH: January 23rd, | believe,
1998.

SENATOR LYNCH: And to your know edge, who
t ook your place as Executive Assistant Attorney?

HONORABLE WAUGH: My understanding is that no
one got that title, that that title was not continued.
But | think a lot of ny duties were inherited by Nancy
Kapl en.

SENATOR LYNCH:  Who?

HONORABLE WAUGH: Nancy Kapl en.

SENATOR LYNCH: And did you call her to walk
t hrough what you had | eft behi nd?

HONORABLE WAUGH: | don't recall. She -- she
certainly -- | nmean she may have called nme, | may have
called her. But |I don’t renenber any discussions. |
think ny understanding is that she didn’t get this
i ssue.

SENATOR LYNCH:  Who di d?

HONORABLE WAUGH: | know that -- from what
|’ ve seen, that at sonme point, M. Hespe had the issue.
But --
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SENATOR LYNCH: Wien did you learn that?

HONOCRABLE WAUGH: | think I saw his nane
mentioned in testinony.

SENATOR LYNCH: Wth your |eaving toward the
end of 1997 and Rover having freel anced on you before
i n anot her context and then, again, and during the
course of 1997, didn't you think it incunbent upon you
to notify the Attorney General or soneone who was goi ng
to be taking your place that that was a concern of
yours?

HONORABLE WAUGH: | don’t think I thought of
it at the tinme, but certainly in hindsight, | should
have.

SENATOR LYNCH: No further questions.

SENATOR GORMLEY: Senat or Mat heussen?

SENATOR MATHEUSSEN: Judge, | just have a
coupl e of questions for you.

You had indicated before -- actually you

testified before that State Police said they didn't
want to produce the docunents, do you recall saying
that? And if you can recall it, can you put us in a
time franme of when you were tal ki ng about that?
HONORABLE WAUGH: My understanding fromthe
May 20th neeting --
SENATOR MATHEUSSEN: May 20t h?

Exam nati on - Waugh 315

HONORABLE WAUGH: 1997.

SENATOR MATHEUSSEN: Ckay.

HONORABLE WAUGH: -- was that -- that -- and
going up to that neeting was that there was an i ssue as
to whether these docunents shoul d be produced.

SENATOR MATHEUSSEN: Can you tell ne
specifically what docunents you were tal king about?

HONOCRABLE WAUGH: The consent to search
docunent s.

SENATOR MATHEUSSEN: Ckay.

HONORABLE WAUGH: That there was a question
as to whether they were -- went beyond the scope of
what the Justice Departnment was | ooking at. That the
purpose of the neeting in significant part was to
di scuss that issue.

The State Police had a | ot of concern about a
consent decree. And ny understanding after the neeting
was that the decision was that if the Justice
Depart ment asked for them again, they would get them

SENATOR MATHEUSSEN: WAs there a | ega
opinion that stemmed fromthat May 20th nmeeting with
regard to the consent to search docunents?

HONORABLE WAUGH:  No.

SENATOR MATHEUSSEN: Did anybody in your
of fice, including yourself, have a |legal opinion as to




NRRRRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N

N NN
gabhw

NRRRPRRRRRRRE
QUOWO~NOUIRARWNREROOO~NOOPPWNE

NN
N

N NN
gabhw

Exam nation - Waugh 316
what those consent to search docunents neant with
regard to where the Departnment of Justice m ght be
going with their inquiry into this matter?

HONOCRABLE WAUGH: Did | have an opinion or
did | ask sonebody to wite an opinion?

SENATOR MATHEUSSEN: Did you have an opinion?
Did you have a | egal opinion?

HONORABLE WAUGH: Well, | -- | nean clearly
they were | ooking at the issue of consents to search.

SENATOR MATHEUSSEN: And did you have a | ega
opi ni on about what woul d have been the ramfications of
t hose docunents?

HONORABLE WAUGH: Those docunents
specifically, no. But | was aware that a selective
prosecution or profiling, | guess, type of case could
be made fromthose docunents, as well as the stop
i ssue.

SENATOR MATHEUSSEN: Who specifically in the
State Police said that they were unwlling to give
t hose docunents over to Departnment of Justice?

HONORABLE WAUGH: | can’t say that sonebody
said that they were unwilling. But what | understood
is that they were very concerned about it. And I think
| have the sense that they really didn't want them
produced, but | don’t know that anyone said that
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specifically. |I'm--
SENATOR MATHEUSSEN: So, then before --
HONORABLE WAUGH: | don’t renenber, Senator.

You know, dial ogue froma neeting that took place four
years ago, except for the couple of --

SENATOR MATHEUSSEN: | under st and.

HONORABLE WAUGH: -- things that | testified
about that stuck out. But ny understanding of the
nmeeting was the issue was should they be produced.

SENATOR MATHEUSSEN: Ckay. Well, it is -- 1|
don’t want to quibble with you, but I think there is a
very inportant distinction to be nade. State Police
concerned that these docunents were damagi ng as opposed
to State Police saying we don’'t want to give-up these
docunents are very, very different things. | mean you
could be a defendant in the case and be concerned about
the testinony that’s against you or you could be a
defendant in the case and not want to give that
testinmony. There’'s a big difference. And | think
we’'re tal king about --

HONORABLE WAUGH: | understand that.

SENATOR MATHEUSSEN: And | think we're
tal king about the integrity of the State Police at this
point in tine.

My question to you is you gave testinony
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before, and | wote it down. The quote was that State
Police said they didn't want to produce the docunents.

Now, is it not your statenent that it was --
they didn’t want to produce the docunents or was it
that they felt the docunents woul d be damagi ng? Wi ch
isit?

HONOCRABLE WAUGH:  Wel |, | ooking at the
guestion and the way you' ve asked it, |’mnot sure.
You can not want to produce docunents w thout asking
that they not be produced.

There -- there was an issue, Senator, as to
whet her the docunents shoul d be produced. | know that
State Police was concerned about it.

And | ooking at the distinction that you’ ve
drawn for ne, | can’t sit here today and say that
sonebody from State Police definitely said they didn't
want to produce those docunents.

SENATOR MATHEUSSEN: Let’s go up --

HONORABLE WAUGH: So, to the extent that |
did testify to that, then I'd like to correct ny
testi nony.

SENATOR MATHEUSSEN: So, it’'s that they knew
that they were concerned about the docunents.

HONORABLE WAUGH: Ri ght.

SENATOR MATHEUSSEN: WaAs that concern al so
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shared by the people in the Attorney General’s Ofice?
HONORABLE WAUGH: | don’t think it was shared

in the sane way that the State Police have.

SENATOR MATHEUSSEN. Well, how then --

HONORABLE WAUGH: Because - -

SENATOR MATHEUSSEN: How t hen did the
Attorney Ceneral’s Ofice view these docunents? Did
t hey view them as bei ng damagi ng?

HONORABLE WAUGH: | think we accepted -- |
accepted what State Police seened to be saying, and
that is that they felt that there was a simlarity
bet ween t hose docunents and the ones from Maryl and.
And consequently, they could raise an issue.

But as to whether the docunents woul d
actually be damaging, | don’'t know that we have an
opinion. And | don’t know that the -- | don’t know
that that was relevant to the issue of whether they
shoul d be produced. Because the decision, as | said,
is when they were asked for, they woul d be produced.

SENATOR MATHEUSSEN: (Ckay. Senator Zane
asked you before what was your view of what was goi ng
on. In other words, did you actually think profiling
was goi ng on, not just on perhaps a very selected basis
of a few State Troopers, but did you actually believe
that profiling was going on?
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HONORABLE \WAUGH: | did not.
SENATOR MATHEUSSEN: You did not?
HONORABLE WAUGH: | -- other than -- | think

you said a sel ected basis.

SENATOR MATHEUSSEN: On a very -- yeah, on a
very small scal e.

HONORABLE WAUGH: Ri ght.

SENATOR MATHEUSSEN:. There was sone troopers
who - -

HONORABLE WAUGH: | don’t think at that tine
| thought that there was a pervasive problem of racial
profiling.

SENATOR MATHEUSSEN: Was t hat deci sion
relative to the tine of May 20th when we had these
consent to search docunents or was that sonetine before
or sonetime after the May 20th consent to search
docunent neeting?

HONORABLE WAUGH: | -- | don’t think that I
can answer that question because | think, to sone
extent, that was always ny understanding. | nean there

was an issue as to whether it was nore pervasive, and
that’s what the Justice Departnent was | ooking at.

But if | had felt that it was nore pervasive
based upon what | knew at the tinme, | think I would
have been nore aggressive or suggested that we do
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sonet hing nore than we were doi ng.

SENATOR MATHEUSSEN: And that was in spite of
what you | earned at the May 20th neeting?

HONORABLE WAUGH: Ri ght.

SENATOR MATHEUSSEN: What was the opinion
perhaps of D.A G Rover at that tine?

HONORABLE WAUGH: | don’t know.

SENATOR MATHEUSSEN: Did you ever ask himhis
opi ni on?

HONORABLE WAUGH: | didn't -- | didn't ask
hi mthat question as such. But | think that in
conversations that he and | had, he probably expressed
the view that he did not think that profiling was a
pervasi ve probl em

SENATOR MATHEUSSEN: How about - -

HONORABLE WAUGH: | nean if he had -- if he
had told ne that, that would have been sonethi ng that
woul d have caught ny attention and | think | certainly
woul d have reported that to the Attorney General that
t he person who's involved in the production of
docunents thinks that it’s a pervasive problem

SENATOR MATHEUSSEN:  About -- how about
D.A. G Fahy, what was his view of it?

HONORABLE WAUGH: | -- | don’t know. | nean
| think the answer would be the sanme with respect to
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him |If he had -- if anyone had told ne that was
working on it that they felt that there was really a
significant problemhere and that it went beyond j ust
i ndi vi dual troopers, | would have certainly brought
that to the attention of the Attorney General.

SENATOR MATHEUSSEN: Is it ny understanding
that you knew of Sergeant G| bert, but you do not
recall being in neetings with hinf

HONORABLE WAUGH: | knew of Sergeant G| bert,
and people have told ne that | was at neetings with him
and | have no basis to dispute that. But he was not
one of the people that | really knew at the State
Police. And I don’t know how el se to answer that. |
don’t recall ever interacting with himdirectly other
t han what ever conversation m ght have taken place at a
meet i ng.

SENATOR MATHEUSSEN: The May 20t h neeti ng,
the consent to search -- 1’1l call it the consent to
search neeting. The statistics that were tal ked about,
where did those statistics, in your opinion, at that
tinme, cone fronf

HONORABLE WAUGH: Well, | don’'t believe that
there were specific statistics discussed. | think what
the State Police said was they felt their nunbers were
simlar to, or however it was phrased, the nunbers that
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cone from-- that were involved in the Maryl and case.
And | assune --

SENATOR MATHEUSSEN. Well, did D.A .G Rover -

HONORABLE WAUGH: And | assune that that
information canme from State Police as opposed to
sonepl ace el se.

SENATOR MATHEUSSEN: And who specifically at
the State Police?

HONORABLE WAUGH: That | don’t renenber. |If
-- If Sergeant G| bert was the one who addressed t hat
issue at the nmeeting, it mght have been him if it was
one of the, um other officers who was there.

SENATOR MATHEUSSEN: But you did know that --
you testified earlier you did know that Sergeant
G lbert was the contact person in State Police for
D. A.G Rover.

HONORABLE WAUGH: Ri ght.

SENATOR MATHEUSSEN: Who, in turn, directly
reported to you.

HONORABLE WAUGH: Ri ght.

SENATOR MATHEUSSEN: But no one at the
nmeeting of May 20th reveal ed or concluded that sergeant
G |l bert had, in fact, produced these consent to search
docunent s.
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HONORABLE WAUGH:. Right. |’msorry, produced
the consent to search docunents?

SENATOR MATHEUSSEN: Produced t he nunbers,
the statistics for the consent to search.

HONORABLE WAUGH: | didn’t know that there
were specific statistics.

SENATOR MATHEUSSEN: You knew t hat the
Department of Justice had this inquiry, gone to
Washi ngton, you had gotten the initial phone call. In
your own m nd, where did you think this was going to
| ead?

HONORABLE WAUGH: | thought it was going -- |
t hought that the Departnent of Justice would have
gotten back to us sooner than they did, and said either
we | ooked at this and we don’t think there’s a problem
or we’ve |looked at this and we think it’s nore of a
probl em than you do, and these are specific things that
we think need to be done in order to address the
pr obl em

And then there woul d have been a di scussion
as to whether that was going to be done through a
consent decree or whether we would reach sone sort of
agreenent short of a consent decree as to how t hat
woul d be done.

SENATOR MATHEUSSEN:. Were you nore concer ned
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about the D.O -- the Departnent of Justice actually
finding sonething wong or were you nore concer ned,
what you said before, about the issue? Meaning
profiling.

HONORABLE WAUGH: | was nore concerned about
t he issue.

SENATOR MATHEUSSEN: Do you think that was
al so the sanme concern that was shared by D. A G Rover?
HONORABLE WAUGH: As far as | know.

SENATOR MATHEUSSEN: And how about Attorney
CGeneral Verniero?

HONORABLE WAUGH: As far as | know.

SENATOR MATHEUSSEN: But yet -- 1’l1 ask you
the same -- 1I’'ll tell you what | asked D. A G Rover a
coupl e of days ago why was New Jersey willing to accept
t he Departnent of Justice's pace, were the words he
used, pace, why didn’'t we proceed at our own pace in
uncovering or trying to go back and taking a | ook at
the issue of racial profiling? Wy we were accepting
what the D.O J. wanted and not what we wanted to do?

HONORABLE WAUGH: The short -- I'd like to
give a short answer and a |onger answer. And the short
answer is | don’t think anyone ever considered trying
to accelerate the pace. And the reason that | think
that that was the case is because the Justice
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Department had called up. They said they wanted to
| ook at the issue. They were going to nmake it as
unobtrusive as possible. | think that’s reflected in
my notes. You know, we went down and net with them
The procedure was put in place.

As far as | knew, the docunents were
produced. And | don’t think it occurred to anyone to
say to them gee, maybe you ought to be doing this nore
qui ckly than you are. And | think probably the reason
is because it was our understanding that it was not a

pervasive problem that it was -- that it was what | --
you characterized it before as -- you had a term and |
can’t renenber what it was -- selective. And so it
didn’t occur to -- it certainly didn't occur to ne.

SENATOR MATHEUSSEN: But yet there was a
consci ous decision, and you nentioned it before, too,
that if -- if we had cone across docunents or
statistics that showed that racial profiling or
sonet hi ng was goi ng on on other roads other than the
New Jersey Turnpi ke, we would not have -- and you would
have not all owed under your direction the DO J. to
have those docunents, isn’t that correct?

HONORABLE WAUGH: | don’t think I would
characterize it that way. And | understand that | --
there is -- there may be an inconsistency here. If 1
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-- as | recall correctly, M. Rover told ne that there
were sonme docunents that related to anot her roadway and
| said -- or agreed with him | don’t renenber which,
guess they don't need to be produced, if we had that
conversation

SENATOR MATHEUSSEN. Did he say --

HONOCRABLE WAUGH: And -- um -- and maybe
|ater on, | would have taken a different decision. And
certainly in hindsight, | probably should have. But
that’s -- that’'s what | think | said at the tinme, that
they related to sonething different.

SENATOR MATHEUSSEN: Did he say those
docunents were damagi ng?

HONORABLE WAUGH: No. If he had said that --
if he had told nme that there were docunents that were
damagi ng, | would have wanted the docunents and | woul d
have sent themto the Attorney General.

SENATOR MATHEUSSEN: To the Attorney Ceneral ?
| have no further questions.

SENATOR GORMLEY: (Ckay. Senator Furnari?

SENATOR FURNARI: Judge, | just have a few
And | know you’ ve heard very simlar questions go
around this over and over, and | think it’s because we
have a very difficult time conprehending how this --
how this all fits. And |I’ve read in the paper recently




NRRRRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N

N NN
gabhw

NRRRPRRRRRRRE
QUOWO~NOUIRARWNREROOO~NOOPPWNE

NN
N

N NN
gabhw

Exam nation - Waugh 328
t hat people seemto confuse the issue. And | think you
characterized it as the schizophrenic relationship of
the Attorney Ceneral’s Ofice with the State Police.

But | think every first year |aw student
knows that the obligation of a Governnment |awyer is
justice, that's the first thing.

HONORABLE WAUGH: | woul d agree with that.

SENATOR FURNARI: Ckay. So, howis it that
we seemto get lost or there seens to be, at |east from
what |"mreading, with this confusion about
representing or wanting to go along with what the State
Pol i ce believes even though maybe that isn’t the best
thing in pursuit of justice.

HONORABLE WAUGH: | f you're asking nme about
the production of the consent to search data, ny view
was that those should be produced.

The decision, as | understood it, was that
when they were asked for again, they would be produced.
And t hey were produced.

SENATOR FURNARI: Ckay. But the problem
with that is, again, -- and as | understood your
testinony before, it was you felt sonme degree of
confort that the Departnent of Justice would be
investigating this issue. This issue that we’ ve al
agreed fromthe very begi nning was an extrenely
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inportant issue for the State of New Jersey. And that
is racial profiling.

So, then we cone to a crucial tinme where they

make a request for a docunent, the nost -- the highest
ranking officials in the State of New Jersey neet and
say, all right, we'll give it to them quote, unquote,

if they ask it again which, as | understand, neans
we're not going to give it to themright now

HONORABLE WAUGH: Ri ght.

SENATOR FURNARI: So, what we’'re saying is
you weren't giving it. You were refusing to give a
docunent. |If they never got it, then how could they
pursue justice?

HONORABLE WAUGH: Because, Senator, |’ m aware
of the fact that there is an inconsistency here. And
all | can say is that it was ny view that the Justice
Departnent woul d come back and ask for the docunents
and that they woul d be produced.

I n hindsight, there were a |ot of things I
wi sh had been done differently. This situation is what

| would say is a -- is a public official’s worse
nightmare. 1It’s a -- it’s sonmething that happened as
it happened and now it’s being put under a m croscope.
And in the basis of hindsight, | see, and |’m sure

ot her people see things that should have been done
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differently. And you wish -- | wish that | had done
themdifferently. But I'mtelling you the way it
happened.

SENATOR FURNARI: So, the problemfor us,
think, is -- is that -- is that is that, in retrospect,
what it is? 1In these -- these things don’'t ook, to
me, very nmuch like things that only becone cl ear under
a m crophone scope. You know, usually what | think if
t he Departnent of Justice sent in a request for a
docunent and | was in pursuit of justice, the first
thing I would say is, okay, well, we have to give it,
not if they sonetine in the future ask us again, we’ll
give it. Because if they don't, then |I’ve defied ny
obligation to give it.

That’s all | -- that's all | have.

SENATOR GORMLEY:  Senat or O Connor ?

SENATOR O CONNOR:  Judge, | have you
testifying at this point just under five hours. So,
it’s ny obligation to stretch this out so we can get to
that point. |I'mkidding. That's an attenpt at hunor.

| heard you testify, Judge, that it was your
position all along that the Departnent of Justice
shoul d get the docunents that they were requesting,
right?

HONORABLE WAUGH:  yes.
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SENATOR O CONNOR:  That was probably five
hours ago that you said that.

Did you hear or did you read of Deputy
Attorney Ceneral Rover’s testinony in which he said
that at one point, when -- in his role as the person
who was respondi ng to docunent requests, he went to you
w th one such request and what he was told to convey
back to the Departnent of Justice was that you were
wor ki ng on sonething -- not you, but the A.G’'s office
was wor ki ng on sonething and that he should -- he would
get back to them when that was prepared. And that not
to do anything unl ess the Departnent of Justice
repeated the request and then to | et you know about
t hat .

Have you read about that or --

HONORABLE WAUGH: That wasn’t ne, that was
sonebody el se.

SENATOR O CONNOR:  kay. That was not you.

HONORABLE WAUGH: | think that was sonething
t hat happened in Novenber or Decenber of ‘98, as |
recall what |’ ve read.

SENATOR O CONNOR:  And you testified that at
| east as far as M. Rover was concerned, you had
frequent neetings with him correct? And he reported
back to you what was given to himby the State Police.
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HONORABLE WVAUGH: | -- | would -- | don't
want to qui bble, Senator, and |I’ve said that. And |I'm
not sure | know what you nean by frequent. | mean

every tinme he wanted to talk to ne, he either called or
he’d drop by. There were certainly a |lot of neetings.
And he was telling me what his interaction with the
Justice Departnent was.

And | don’t want to, you know, in the grand
schene of things, | suppose they were frequent as
opposed to sel dom

SENATOR O CONNOR:  And you testified al so
that you had instructed himthat he wasn’'t to do any
freel anci ng.

HONORABLE WAUGH: Ri ght.

SENATOR O CONNOR:  So, that what he did
basically was under your direction?

HONORABLE WAUGH: What he was supposed to do
was under ny direction.

SENATOR O CONNOR:  Ckay. And then can you
tell us then, is there an explanation as to why, given
your position, that the Departnent of Justice wasn’t
getting the docunents they were | ooking for, why it
took such a long period of tine, or whatever it was
that was produced for them Wy it came over such a
| ong period of tine.
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HONORABLE WAUGH:  No.

SENATOR O CONNOR:  There’s no expl anati on.

HONORABLE WAUGH: As |’ve testified before,
had that conversation with himand | don’t renenber
exactly when it was, but it was in one of two tine
periods. And | had the sense that he was hol ding
t hi ngs before he sent themout, and | told himclearly
and uncategorically that -- clearly and categorically,
| guess, that he was supposed to send stuff out when it
was ready to be sent out.

And if he -- if he wasn’t doing that, | was
not aware of it.

SENATOR O CONNOR:  Thank you.

SENATOR GORMLEY: W are going to take a ten-
m nute break. W' re going to conme back and then we
have MR Zoubek to testify.

Just for the record, Senator -- on another
matter, Senator Lynch and | are going to be review ng
the four-way on the nomnee to be State Treasurer, but

at approximately -- well, what we'll do is we’'ll -- at
the end of -- we’'ll have to informthe Governor’s
Ofice, we'll do that review at the end of M. Zoubek’s
testinmony. | just wanted that on the record just so

peopl e understand that that’s another matter that’s
pendi ng and we’ Il be doing that review. But obviously
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we have -- we’ll ask themto wait until the end of the
W tness’ testinony and then we'll go over and do that
review. We'll take a break right now, we' Il be right
back.

HONORABLE WAUGH:  Senat or ?

SENATOR GORMLEY: Yes?

HONORABLE WAUGH: Do | understand correctly
fromwhat you ve said that you're finished with ne?

SENATOR GORMLEY: You’'re finished.

HONORABLE WAUGH: Thank you. | --

SENATOR GORMLEY: Thank you.

(Recess)

SENATOR GORMLEY: M. Zoubek, woul d you
pl ease stand for the oath? Raise your right hand.
PAUL Z OUBE K SWRN

SENATOR GORMLEY: M. Chertoff?

MR. CHERTOFF: Good eveni ng.

MR. ZOUBEK: Good eveni ng.

MR. CHERTOFF: M. Zoubek, you're currently
the First Assistant Attorney General.

MR ZOUBEK: | am

MR. CHERTOFF: Now, when did you conme over to
t he Departnent of Law and Public Safety?

MR, ZOUBEK: | started with the Departnent of
Law and Public Safety on July 21st, 1997.
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MR, CHERTOFF: And what was your assignnent
at that point in tinme?

MR. ZOUBEK: | was asked to conme into the
Attorney Ceneral’s Ofice and the Ofice of the
Attorney Ceneral as an Assistant Attorney Ceneral
focusing on health care fraud i ssues based on sone of
the work | had done in the U S. Attorney’'s Ofice.

MR. CHERTOFF: Did there cone a tine that
your position changed?

MR. ZOUBEK: Yes. On Decenber 8th, 1997, |
left the Ofice of the Attorney CGeneral and | was sworn
in as a Director of the Division of Crimnal Justice.

MR, CHERTOFF: And when did you becone First
Assi stant ?

MR. ZOUBEK: | was sworn in as First
Assi stant Attorney General on March 22nd, 1999.

MR. CHERTOFF: All right. Let ne direct your
attention to your tenure as head of the D vision of
Crimnal Justice.

First of all, were you involved up until
February, 1999, were you involved in dealing with the
Departnent of Justice in connection with a review or
investigation by the Gvil Rights D vision of the issue
of racial profiling? Again, before February of 19997

MR. ZOUBEK: No.
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MR, CHERTOFF: Wo, to your know edge, was
responsi ble for dealing with that?

MR, ZOUBEK: | canme to learn in February of
1999 that Deputy Attorney General George Rover had been
i nvol ved in docunent production issues. And | cane to
| earn al so that over the years, perhaps David Hespe,
former First Assistant, Al ex Waugh, Executive Assi stant
General and Jack Fahy, along with Attorney Ceneral
Verni ero may have touched that issue.

MR. CHERTOFF: But, again, just to be
conpletely clear for the record, before February, 1999,
this was not part of your responsibility?

MR, ZOUBEK: No, it was not.

MR. CHERTOFF: Al right. Now, was the Soto
appeal -- for processing of the Soto appeal part of
your responsibility before February, 19997

MR. ZOUBEK: As the Director of the Division
of Crimnal Justice, any and all appeals I'multimtely
responsi bl e for crimnal appeals out of the D vision of
Crimnal Justice. But there were no decision points
for me in the Soto matter until sonmetine in February of
1999 -- January or February of 1999.

MR. CHERTOFF: Now, in 1998, did there cone a
time there was a shooting on the Turnpike?

MR. ZOUBEK: Yes, in the early norning hours,
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April 23rd, 1998.

MR. CHERTOFF: Okay. And as one of the
followons fromthat, did you get involved with
sonet hi ng that becane known as the Troop D audit?

MR. ZOUBEK: After sone tinme and the
i nvol venent of the -- what has been called the Hogan
and Kenna investigation regarding the incident on the
Tur npi ke near Exhibit 7A, there did cone a tinme where
there was another audit that was devel oped which this
Comm ttee has referred, and others have referred to as
the Troop D Audit.

MR. CHERTOFF: Wo instructed that that audit
be commenced?

MR. ZOUBEK: | had discussions with
Li eut enant Col onel Robert Dunlop of the State Police.
Wien | was Director of Division of Crimnal Justice, he
was the investigative, if you will, Lieutenant Col onel,
and he’s the person at the State Police | dealt with
nost frequently. And | believe that that was a
suggestion that Lieutenant Col onel Dunl op had,
consulted with nme and it went forward.

MR. CHERTOFF: Now, the focus of that -- what
we'll call the Troop D Audit -- and just to be clear
for the record, that’'s the audit that was actually
headed by Lieutenant Sachetti ?
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MR. ZOUBEK: | came to learn that he worked
on that, yes.

MR. CHERTOFF: All right. That focused on
the issue of falsification of records as it relates to
racial profiling, correct?

MR. ZOUBEK: It was to focus on falsification
of records with respect to the issue of race.

MR. CHERTOFF: And did you receive regul ar
reports from sonebody about the progress of that?

MR, ZOUBEK: | did receive reports. |
woul dn’t say that they were weekly or nmonthly. | did
have a nunber of neetings and di scussions with
Li eut enant Col onel Dunl op, and then a coupl e of
specific neetings with respect to that audit.

MR. CHERTOFF: Al right. Well, tell us --
again, | want to keep you in 1998. 1In 1998, what were
the -- what was the content of the conversations you
had with Lieutenant Col onel Dunlop concerning the
audi t?

MR, ZOUBEK: Well, periodically checking on
the status and whether the matter was noving forward.
That was an audit that both Lieutenant Col onel Dunl op
and | were focused on and wanted to nake sure it noved.
And at sone tinme during the fall, | was concerned about
t he novenent of that audit and asked to have a neeting.
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And | believe | had a neeting with Lieutenant Col onel
Dunl op and others involved in the audit. M first ful
briefing as to their progress sonetine in the mddle of
Decenber of 1998.

MR. CHERTOFF: Now, what concerned you? Wy
did you call the neeting?

MR, ZOUBEK: | called the neeting because |
wanted to see how we were progressing wwth the Troop D
Audi t .

The issue of falsification of records with
respect to race | felt was a major concern, and it was
sonething | wanted to see how it was progressing.

MR. CHERTOFF: Now, did you regularly -- 1
want to focus you on the period of time before this
nmeeti ng, Decenber, 1998. D d you regularly report to
Attorney Ceneral Verniero concerning this audit?

MR, ZOUBEK: | informed himthat the audit
was occurring. | informed himthat we had al so seized
records on the Turnpike to enable us to do the audit.
And then periodically, I would update himthat it was
i n progress.

But it was a substantial audit and | received
a nore substantial briefing sonetine in Decenber of
1998.

MR. CHERTOFF: Again, before Decenber, 1998,
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did you report to anybody el se besides the Attorney
General concerning that audit?

MR. ZOUBEK: The Attorney General is who |
reported to. So, that would have been the only person
| woul d have reported to.

MR, CHERTOFF: You didn’t go through
Comm ssi oner Hespe?

MR, ZOUBEK: | -- there are times at which
M. Hespe may have been present. But ny -- |
consi dered nyself as Director of the Division of
Crimnal Justice to be direct to the Attorney General.

MR. CHERTOFF: In any of the conversation you
had with M. Verniero, until the m ddl e of Decenber of
1998, did M. Verniero ever indicate to you either that
he woul d or that you should convey to anybody worki ng
with the Departnent of Justice, review any information
relating to this audit or even the existence of the
audi t?

MR. ZOUBEK: During 1998, there was no
di scussion that | had wth respect to information going
to the Justice Departnent.

MR. CHERTOFF: And you had no idea what the
Justice Departnment was | ooking for

MR, ZOUBEK: | wouldn't say that. | think I
at sone point in tinme, whether it was after the
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shooting, | was aware that there as a Justice
Department inquiry investigation as it related to
i ssues of racial profiling in the wake of the Soto
case.

MR, CHERTOFF: But other than that genera
awar eness, you were not, again, involved in any of the
dealing with the discovery requests?

MR, ZOUBEK: | was not.
MR. CHERTOFF: That was M. Rover, right?
MR, ZOUBEK: | cane to learn that.

MR. CHERTOFF: And by the sanme token, nobody
assigned M. Rover to be part of what you were doing in
terms of the Troop D Audit so that he could get the
benefit or be aware of that.

MR. ZOUBEK: No, and | think it’s inportant
to understand that at that time, as Director of the
Division of Crimnal Justice, as a prosecutor, |
reviewed the Troop D Audit as the beginning of a
process for possible exam nation of matters that may or
may not need to be prosecuted. And M. Rover was not
in the Division of Crimnal Justice. So, there was no
need for ne to consult with himat all.

MR. CHERTOFF: Now, also M. Fahy was
involved during this point in time fromtine-to-tinme in
dealing with the Soto appeal, correct?
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MR. ZOUBEK: He -- he had tried the Soto
case. There was another |awer, Jerald Sins, in our
Appel | ate Bureau who handled that. And he, at tines,
was consulted by M. Sins as it related to issues in
the appeal. And | also cane to |earn was consulted at
times through 1998 by Attorney CGeneral Verniero on
issues with respect to racial profiling.

MR. CHERTOFF: And so, again, with respect to
the work that your subordinate M. Fahy was doing as it
related to Soto and racial profiling, he would report
to the Attorney General directly outside of your chain
of conmand.

MR ZOUBEK: Well, | think I'd have to break
that up between the racial profiling in general, the --
and the Soto case. The Soto case was an Appellate
matter within the Appellate Bureau and he woul d,
therefore, have provi ded assistance to the Deputy
Attorney Ceneral handling that case.

As it relates to the racial profiling and the
Justice Department, M. Fahy did, at tines, directly
work with the Attorney General on that issue.

MR. CHERTOFF: So, it's fair to say that with
respect to that profiling responsibility of M. Fahy,
you were out of the |loop on that?

MR. ZOUBEK: | nmean he would -- he had a
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practice of sending ne -- if he was sending a neno to

the Attorney Ceneral on issues, so |I'd know what he was
doing, in addition to his responsibilities in the State
Grand Jury, he may, at tines, forwarded nme a copy of a
docunent .

MR. CHERTOFF: But generally, you were not
part of the neetings of the discussion, is that fair to
say?

MR ZOUBEK: | was not.

MR, CHERTOFF: Is it fair to say based on
your experience at the tinme that in 1998 the only
person in the Departnment of Law and Public Safety with
an overview of the Troop D Audit, the racial profiling
di scussion for the Departnent of Justice, the Soto
appeal and other matters with -- dealing with raci al
profiling was, in fact, the Attorney General hinself?

MR. ZOUBEK: That woul d be correct.

MR. CHERTOFF: Everything el se was -- al
t hose individual parts of things were conpartnentalized
anong various different people, but only one person had
an overvi ew?

MR. ZOUBEK: As Attorney Ceneral responsible
for all those matters, yes, the Attorney General would
have been in the position to have that overview.

MR, CHERTOFF: And to your know edge, the
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Attorney General didn’t bring anybody else in to the
center to a take a conprehensive view of all these
different issues, Soto, racial profiling, the
Department of Justice and the Troop D Audit in 19987

MR, ZOUBEK: | didn’'t understand that
gquestion?

MR. CHERTOFF: As far as you know, other than
the Attorney Ceneral, there was no one in the
Department of Law and Public Safety who was situated to
have an overview of all of these various threads of
activity that related to racial profiling.

MR, ZOUBEK: As Director of Division of
Crimnal Justice, | did have purview over portions of
that. But, no, there was not anyone el se assigned in
the Ofice of the Attorney General other than, at
tinmes, David Hespe did have contact with respect to the
racial profiling issue and at tinmes issues with respect
to the Justice Departnent.

MR. CHERTOFF: By the way, in the course of
t he conduct of the Troop D Audit in 1998, again before
Decenber -- m d-Decenber, did you have conversations
with Debra Stone concerning the Troop D Audit and the
inpact it mght have on the Soto appeal ?

MR. ZOUBEK: | had a nunber of conversations
during 1998 with Debra Stone, who is one of the Deputy
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Directors in the Division of Crimnal Justice noving
forward, as we were exam ning issues in the Hogan and
Kenna case and Troop D to nake sure that we were paying
attention to the inpact that it may have on the Soto
case.

MR. CHERTOFF: Did she express opinions to
you about whether the Troop D Audit was review ng facts
that m ght affect the wi sdomof going forward with Soto
in 1998?

MR. ZOUBEK: W had a nunber of conversations
that -- and | don’t think they were ever really divided
up Troop D Audit versus Hogan and Kenna. So, we did
have a nunber of those discussions. And she did
identify issues with respect to the concerns that she
had regardi ng the Soto appeal .

MR, CHERTOFF: Did you convey those to
Attorney Ceneral Verniero?

MR, ZOUBEK: | did in the latter part of 1998
and nore 1999, which would have been consistent with
getting nore of a conpleted review of that case.

MR. CHERTOFF: In the latter part of 1998
when you conveyed these concerns to the Attorney
Ceneral, what was his response?

MR. ZOUBEK: There was a discussion as it
related to his understanding as to the reasons why an
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appeal was taken in Soto and why it was being
mai nt ai ned. Many of those issues have been di scussed
before this Commttee, such as the reliability of the
under |l yi ng anal ysis done by the defense in the Soto
case. The issue of the shifting of the burden of proof
in that case.

And in particular, the determ nation by Judge
Frances that there was not a need for an individualized
hearing to determne in a particular case whet her
racial profiling had occurred with respect to that
si ngl e def endant.

MR. CHERTOFF: Well, | want to cone back to
the particular concerns raised by Ms. Stone in 1998.
Did she -- and did you pass on to Attorney Ceneral
Verni ero her view that sone of what was energing
factually fromthe Troop D Audit suggested perhaps it
was i nadvi sable to push forward with the appeal because
of facts about profiling mght, in fact, be nore
unfavorable for the State than was previously thought?

MR, ZOUBEK: Well, | think it’s inportant to
put into context -- and | think she's testified this,
too, at her deposition. She expressed to ne that she
had been opposed to the appeal originally and that she
advi sed ne that that was her position and that things
were occurring in those investigations were
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strengt hening that view

MR. CHERTOFF: And the things that were
occurring were new facts com ng out suggesting
falsification and things of that sort, correct?

MR. ZOUBEK: Yes. And | believe Ms. Stone is
on record extensively in a couple of nenos later in
February and March with respect to sonme of her views
wi th what was happening with the State Police and sone
of those observations were gathered earlier in 1998.

MR, CHERTOFF: But | want to stay in 1998.

In 1998, she conveyed to you that she felt the facts
bei ng devel oped in the Troop D Audit and facts being
uncovered were strengthening her argunment against the
appeal , correct?

MR. ZOUBEK: Yes. And, again, if | can, just
for the record, she never identified and said because
of the Troop D Audit. And I think it’s inportant
because it wasn’t until later in 1998 that we received
a full presentation as to what was beginning to be
found in the Troop D Audit and we didn’t receive a ful
description of that until February 10th, 1999.

MR, CHERTOFF: But inconplete as things were
in 1998, did you convey her concerns to the Attorney
CGeneral ?

MR, ZOUBEK: | had -- | did have a general
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di scussion with the Attorney General on the issue of
the Soto appeal.

And he outlined to nme the reasons why he
understood the appeal was originally taken and why it
was currently bei ng maintained.

MR. CHERTOFF: And he didn’t find any of
t hese strengt hened concerns based on what was being
reveal ed? That didn’t nove himoff the position of
going forward with the appeal.

MR. ZOUBEK: No. And in sone of those
initial conversations, |, in particular, did also share
the concern with respect to the fact that the -- as to
the concern that the |l aw had been set. That you could
have the anal ysis done solely by statistics w thout any
i ndi viduali zed anal ysis of the underlying case.

So, that’s nore of the discussions that was -
- that were occurring at that tine.

W had -- later on in 1999, additional
di scussi ons.
MR, CHERTOFF: | want to stay in 1998.

don’t want to drift over into the next year yet.

In m d- Decenber, you get a report on the
status of the Troop D Audit?

MR. ZOUBEK: There was a neeting in which
there was an oral report, but there was not any
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delivery of statistics. There was a general
description that they were finding discrepancies. Sone
of them were race based.

And they were instructed to continue with
that work. And once they had gotten to a point where
they had a nore conplete analysis, | wanted to have a
briefing that occurred later in February.

MR. CHERTOFF: Now, did you report on this to
the Attorney Ceneral ?

MR. ZOUBEK: | kept himinforned that | had
the neeting in Decenber. That -- and he shared the
concern with respect to the falsification issue and
advi sed ne that whatever resources we needed to put on
that audit should be put on that audit.

MR. CHERTOFF: As of m d-Decenber, was it
your understanding that the way this audit was going to
be conducted was in three phases, covering each of the
t hree barracks on the Turnpi ke?

MR. ZOUBEK: That's ny understandi ng. And,
indeed, if | can, I'monly going to nention February
10t h because it nenorializes sonething that |I received
a synopsis of the audit at that tine. And | think it
reflects that on June 11th, 1998, Lieutenant Sachetti
and his crew was ordered to do an audit of the Turnpike
inall three of its barracks.
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MR. CHERTOFF: And you understood there to be
t hree phases, including a phase that went out -- that
went beyond your conparison of discrepancies on the
docunent ati on and went underneath to | ook at even
docunentation that was on the surface. Fine.

MR, ZOUBEK: Yes, but | think it’s inportant
to recognize that if you | ook at the description of the
Troop D Audit, Phase Three was supposed to be a random
sel ection of stops that could be revi ewed.

Phase Two di d include | ooking behind the
docunents to determ ne whether there was any
fal sification.

MR. CHERTOFF: Now, in the course of --
again, in 1998, in the course of your getting reports
and information concerning the Troop D Audit, did there
come a point in time that you received a docunent
indicating that there had previously been audits not
related to falsification that dealt with the issue of
racial profiling going back into 1996 and thereafter?

MR. ZOUBEK: Well, what | received sonetine
later in June of 1998, Debra Stone brought to ne, and
particularly brought to nmy attention, that there had
been a prior audit wth respect to Trooper Hogan and
the record reflects that she gave ne a synopsis of
audits that were done by the staff inspection unit with
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the Internal Affairs and there were four or five audits
that were done by a Lieutenant or Sergeant Hinkle that
went -- sonme of them went back to 1995.

MR. CHERTOFF: Now, |I’'mgoing to show you --
ask that you be shown Z-3 for identification, which
we'll put in front of you. And ask you if this was the
package you got.

MR. ZOUBEK: Yes, |’'ve reviewed ny file prior
to nmy deposition and | did receive this. To the best
of ny recollection, it was at the end of June, 1998.

MR. CHERTOFF: And there’s considerable
information in this concerning various types of reviews
t hat had been done about statistics, including a
docunent dated Septenber 24th, 1996 at QAG 2074, which
is entitled Patrol |ssues Concerns at Mborestown
Station.

MR, ZOUBEK: Yes, that’s the docunent | have
in front of ne.

MR, CHERTOFF: Now, Ms. Stone gave you this
and where did she say she got it fron®

MR, ZOUBEK: She told ne that she had
received it from State -- quote, unquote, “State
Police.” | don’t think she identified specifically
where it canme from And she, in particular, drew ny
attention to the analysis that had been done out at




NRRRRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N

N NN
gabhw

NRRRPRRRRRRRE
QUOWO~NOUIRARWNREROOO~NOOPPWNE

NN
N

N NN
gabhw

Exam nation - Zoubek 352
Cranbury invol ving Trooper Hogan. Because at that
point intime, that’s what | was focused on was, as a
prosecutor, with respect to that case and the Troop D
Audi t .

MR. CHERTOFF: And that’s because, again,
your responsibility at this point in time did not
i nvolve dealing with the Departnent of Justice or the
general issue of the profiling, correct?

MR, ZOUBEK: That’s correct.

MR. CHERTOFF: Did you discuss this with the
Attorney Ceneral ?

MR, ZOUBEK: | think I may have said to him
at that point in tinme that we determ ned that there was
a prior audit done on Trooper Hogan that resulted from
sonme concern about his activities back in 1995. But |
did not discuss with himsone of the other audit
information that’s in here that, for the nost part,
deals with stop percentages. Which is not sonething
that I was focused on at the tine.

MR, CHERTOFF: Did he ask you about this
audit or how the audit cane to be?

MR. ZOUBEK: | think | explained to himhow
it cane to be in the context of Trooper Hogan, and that
that discussion relates nore specifically to sone of
the investigation in that case.
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MR, CHERTOFF: But did he ask you -- let ne
ask you this. Did he express surprise that there was
any auditing going on with respect to individual
t roopers?

MR. ZOUBEK: No.

MR, CHERTOFF: Did he ask questions about
what kind of auditing procedures had been goi ng on?

MR. ZOUBEK: No.

MR, CHERTOFF: Did he direct you to
communi cate to M. Rover or anybody else in the
Departnent of Law and Public Safety who was dealing
with racial profiling to make them aware of this
i nformation?

MR. ZOUBEK: Again, keeping in mnd that ny
recollectionis is all | advised himon was a prior
audit with respect to Trooper Hogan, which was in the
context of a crimnal investigation. He did not say
t hat .

MR. CHERTOFF: Now, you agree with ne that
respect to Z-3, it'’s quite clear this material was not
withheld fromthe Ofice of the Attorney General by the
State Poli ce.

MR, ZOUBEK: No. The record reflects that it
was delivered to the Division of Crimnal Justice in
the spring of 1998.
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MR. CHERTOFF: And, again, during this period
of time in 1998, you really didn’t -- you were never
invited to participate in any discussion even though
you were the head of the Division of Crimnal Justice
concerning the issue of racial profiling in general?

MR. ZOUBEK: No -- yes. As it relates to the
Justice Departnent, no.

But after the discovery of the falsification
i ssue and once | was informed of that by Lieutenant
Col onel Dunlop, | viewed that matter to be of great
significance to warrant a substantial investnent of
resources, not only on the Hogan and Kenna

i nvestigation, but on Troop D. | did advise the
Attorney CGeneral with respect to that.

So, | viewed that as ny work at that tine
with respect to the issue of racial profiling.

So, | don’t want to give an inpression that |
wasn’t doing -- or involved in discussion with the

Attorney Ceneral on racial profiling.

MR. CHERTOFF: Now, ny question is not
whet her you were involved or whether you were invited
in to nore general discussions concerning racial
profiling as it involved matters outside the question
of falsification. Wre you nade part of those
di scussi ons?
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MR. ZOUBEK: To the extent to which | have
| earned that there were sone discussions, for exanple,
meetings with the Black Mnisters’ Council in May of
1998, | was -- | was not.

But | don’t know if the record reflects a
significant degree of activity with the Justice
Department from April of 1998 through the end of 1998.
So, | did not attend any neetings, but | also am not
privy to all of the neetings that occurred.

MR, CHERTOFF: Now, you said you had a
meeting in -- subsequent neeting in February of 1999
regarding the Troop D Audit.

MR, ZOUBEK: That's correct.

MR, CHERTOFF: And what was the date of that
nmeet i ng?

MR, ZOUBEK: It was February 10th, 1999.

MR. CHERTOFF: Where did the neeting occur?

MR ZQOUBEK: It occurred in the fifth floor

training at the Hughes Justice Conpl ex here.
MR. CHERTOFF: And who called the neeting?
MR. ZOUBEK: | had asked for the neeting
because | had the first briefing in the m ddle of
Decenber and | wanted to know what was happening with
respect to the audit. So, | think it was set up ten
days or so in advance.
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MR, CHERTOFF: And who attended the neeting?

MR, ZOUBEK: | renenber Lieutenant -- Col onel
WIllians attended the neeting, Lieutenant Col onel
Fedor ko attended the neeting, Lieutenant Col onel Dunl op
attended the neeting. | think Lieutenant Sachetti may
have been there. There' s soneone who -- Caseppi
(phonetic), | think fromthe State Police. | may be
butchering that name, | apol ogize. | believe Debra
Stone was there fromthe Division of Crimnal Justice.
Chuck Grinnell or Charles Ginnell may have been there.
| am not sure whether or not Jim Gerrow, who we had
brought in the Special Prosecutor in the Hogan and
Kenna case was there or not.

MR, CHERTOFF: Now, you received your report
at that tinme about the Status of the Troop D Audit?

MR, ZOUBEK: | received a presentation as to
the status of the Troop D Audit. | also received a
synopsis -- a two-page synopsis of the audit, as well
as for the first tine aggregate statistics out of
Moor est own and Cranbury, | believe, that broke down
percent ages of stop by squad and by trooper.

MR. CHERTOFF: Now, with respect to the Troop
D Audit, what were you advi sed about what had been
di scovered at that point in the Troop D Audit?

MR. ZOUBEK: Generally, what | was advised in
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the update was that there was a concern Lieutenant
Col onel Dunl op had at some point that the Troop D Audit
may be veering off its original course.

Its original course that we had agreed to was
to focus on race based di screpancies, not just if, you
know, there’s a not a docunent in the file that doesn’'t
have anything to do with race. And | was advised as to
where they were in terns of the conpletion of the
phases they had conpleted at that point in tinme and |
recall the docunents that | received, as well, |
beli eve you have a redacted copy of a portion of those
docunents identified sonewhere between 10 to 12
troopers that were going to be referred.

| think it’s inportant to keep in mnd that
what Lieutenant Sachetti was doing was an inspection
audit. And what would happen is if there was an issue
that they wanted to have an Internal Affairs
i nvestigation, that would then get turned over to
another group within Internal Affairs. And | think
they had identified ten to 12 troopers that they said
they were going to process for those types of Internal
Affairs referrals.

MR, CHERTOFF: Now, with respect to the
actual status of the audit, was it conplete?

MR. ZOUBEK: There were -- the -- it was --




NRRRRRRRRRE
QUOWO~NOUIRARWNRFROOO~NOOPPWNE

NN
N

N NN
gabhw

NRRRPRRRRRRRE
QUOWO~NOUIRARWNREROOO~NOOPPWNE

NN
N

N NN
gabhw

Exam nati on - Zoubek 358
there were portions of it that were conplete. But
there was -- there was work that needed to be done.

MR, CHERTOFF: And was it your understandi ng
or was it your directive at the close of the neeting
that the work continue forward?

MR. ZOUBEK: Absolutely. And | had offered
before to add Division of Crimnal Justice personnel to
it. | checked what was necessary at that time to put
additional staff on that to nove that along. And that
was one of the other focuses of that neeting.

MR, CHERTOFF: And you understood at that
point that -- even apart fromthe ten to 12 troopers
who were referred for Internal Affairs reviews, there
were a | arger nunber of discrepancies regarding to
racial identification that had been uncover ed.

MR, ZOUBEK: That -- the way it was descri bed
to me was that they had broken out the ten to 12 at
that point intime. | don't knowthat | agree with --
there was a nmuch |arger group with respect to raci al
nunbers. | know that there was a nunber had been
throwm around |ike a hundred an