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Petition
(Filed Dec. 7, 1929.)
NEW JERSEY SUPREME COURT

The State of New dJersey, ex

rel., Louis D. Carr, On Information
Relator, in the
vs. nature of

Samuel Geldziler, Quo Warranto

Defendant

10
PETITION

To the Honorable Charles C. Black, Justice of the
Supreme Court:

The petition of Louis D. Carr, respectfully repre-
sents to your Honor that:

1. I am a citizen of the City of Clifton in the
County of Passaic and State of New Jersey and have
voted in said City for the last five years. I have i 20
residence at No. 105 Valley Road in said City of
Clifton, and own the said premises and pay taxes
thereon to the City of Clifton yearly.

2, 1 am a member of the Democratic Party of
the City of Clifton and County of Passaic.

3. On or about the fourth day of September,
1929, Morgan F. Larson, Governor of the State of
New Jersey did issue a commission to Samuel Geld-
ziler as a member of the County Board of Electiofis ©
for the County of Passaic to serve in lieu and in
place of Robert C. Barr, for a term beginning with
the date of said commission and ending on the first
day of March, 1931. Your petitioner shows that the
said Samuel Geldziler was not entitled to the said
commission and had not been properly appointed to
said office.

4. On March 1st, 1929, Harry Heher, Chairman
of the Democratic State Committee of the State of
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II.
Petition

New dJersey did nominate and appoint Robert C.
Barr as a member of the County Board of Elections
for the County of Passaic for a term of two years
from that date.

5. After such appointment, it was apparently
claimed by the said Governor that because of the
passage of an act of the Legislature known as Chap-
ter 257 of the Laws of 1929, that the office of the
said Robert C. Barr became vacant because he was
at the same time acting as a member of the City
Council of the City of Clifton. It is claimed mean-
while by said Robert C. Barr that no such vacancy
occurred, and that he is entitled to the said office
as a member of the County Board of Elections.

6. The said Robert C. Barr has filed an informa-
tion in the nature of quo warranto to test the right
of the said Samuel Geldziler to hold the said office,
and the said Samuel Geldziler has pleaded in answer
thereto that it is not a municipal office and that the
said Robert C. Barr has no right to make said con-
test without the permission of the court.

7. If there was a vacancy in the said office caused
by the said Statute above referred to, the same was
filled by Harry Heher, Chairman of the State Demo-
cratic Committee of the State of New Jersey who
within ten days of notification to the existence of
said vacancy by the Governor of the State of New
Jersey nominated to fill the said vacancy Agnes V.
Barr.,, In the event that there was a vacancy in the
office as a member of the County Board of Elections
held by Robert C. Barr as asserted by the said Sam-
uel Geldziler, the said vacancy was filled by the ap-
pointment of Agnes V. Barr to the said position and
the appointment or commissioning of the said Sam-
uel Geldziler by the Governor of the State of New
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Jersey was void and of no effect and the said Samu-
el Geldziler usurps the said office which he is now
occupying and claiming.

8. I am informed that Agnes V. Barr has, or is
about to file a writ of quo warranto to test the right
of the said Samuel Geldziler to hold the said office,
and I have been given to understand that in the
event that such information is filed, the same will be
contested by the said Samuel Geldziler on the ground
that the said Agnes V. Barr has no right to file such
an information without the permission of the court.

9. I am also informed by counsel that a decision
of the Supreme Court prevents a claimant for office
from getting permission to make such a contest. It

—.

q

is important to the citizens of the County of Passaic
and particularly to members of the Democratic Par-
ty that the question involved as to who. is entitled
to this office legally should be settled.

Your petitioner therefore prays that he have per- 20
mission to exhibit in the Supreme Court in the name
of the Attorney-General at the relation of himself
an information in the nature of quo warranto
against Samuel Geldziler for usurping, intruding in-
to and unlawfully holding or executing the office of
member of the County Board of Elections for the
County of Passaic and with permission to proceed
therein in such a manner as is usual in cases of in-
formations in the nature of a quo warranto. SO

And your petitioner will ever pray, &c.

Louis D. Carr, Petitioner.
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Petition

State of New Jersey
County of Passaic

Louis D. Carr, of full age, being duly sworn ac-
cording to law on his oath, deposes and says that
he is the petitioner named in the foregoing petition;
that he is a tax payer and a legal voter in the City of
Clifton; and that the matters and things set forth
in the foregoing petition are true to the best of his
knowledge and belief.

Louis D. Carr

Sworn to and subscribed before me this 4th day
of November, 1929.
Frank J. Davies,
A Master in Chancery of N.. JJ



V.
Rule to Show Cause

(Filed Dec. 7, 1929.)
NEW JERSEY SUPREME COURT

The State of New dJersey, ex

rel, Louis D. Carr, On Information
Relator, in the
vs. nature of

Samuel Geldziler, Quo Warranto

Defendant. 10

RULE TO SHOW CAUSE

On motion upon affidavit read and filed, and suf-
ficient cause appearing- therefor,

It is hereby Ordered that the defendant, Samuel
Geldziler, show cause on Saturday, the seventh day
of December, Nineteen hundred and twenty-nine, at «q
ten o’clock in the forenoon before me, one of the
Justices of the Supreme Court at the Court House in
the City of Paterson, in the State of New Jersey why
a writ of quo warranto should not issue in the above
entitled cause directed to Samuel Geldziler to show
by what warrant and authority he claims to have,
use and enjoy the office, liberties, privileges and
franchises of a member of the County Board of
Elections for the County of Passaic and why leave go
should not be granted to Louis D. Carr to file an in-
formation in the matter of said quo warranto.

Chas. C. Black, J. S. C.
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Order

NEW JERSEY SUPREME COURT

The State of New dJersey, ex \

rel., Louis D. Carr, JOn Information
Relator f in the
vs. * / nature of;
Samuel Geldziler, 1 quo warranto

Defendant. I

ORDER

Louis D. Carr, a resident, inhabitant and taxpayer
of the City of Clifton, County of Passaic, having by
petition duly verified, applied for leave to exhibit in
the Supreme Court in the name of the Attorney-
General an information in the nature of quo war-
ranto at the relation of the said Louis D. Carr
against the defendant, Samuel Geldziler, alleged to
be usurping, intruding into or unlawfully holding
and executing the office of a member of the County
Board of Elections for the County of Passaic, and
to proceed therein in such manner as is usual in cases
of information in the nature of a quo warranto; and
the said Louis D. Carr having taken a rule to show
cause on the said Samuel Geldziler, returnable at
this time at the Court House in the City of Paterson,
why such leave should not be granted; and upon
hearing counsel for the relator and the defendant;

It is thereupon, on this seventh day of December,
Nineteen hundred and twenty-nine, Ordered, that
the said Louis D. Carr have leave to exhibit in the
Supreme Court in the name of the Attorney-Gener-
al an information in the nature of a quo warranto
at the relation of the said Louis D. Carr against the
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Order

defendant, Samuel Geldziler, alleged to be usurping,
intruding into and unlawfully holding or executing
the office of a member of the County Board of Elec-
tions for the County of Passaic.
Charles C. Black,
Justice of Supreme Court.
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(Filed Dec. 12, 1929))
NEW JERSEY SUPREME COURT

The State of New dJersey, ex 1

rel., Louis D. Carr, I
Relat i
elator, (>%n %uo Warranto
vs. I
Samuel Geldziler, A%
Respondent. !
INFORMATION

William A, Stevens, Esquire, Attorney-General
of the State of New Jersey, who sues for the State
in this behalf, now comes into the Supreme Court
of Judicature of the said State before the Justices
thereof at the State House in the City of Trenton,
on the thirteenth day of December, Nineteen hun-
dred and twenty-nine, for the said State of New
Jersey, at the relation of Louis D. Carr, resident,
freeholder and taxpayer of the County of Passaic
and State of New Jersey, who desiring- to sue and
prosecute in this behalf according to the form of
statute in such case made and provided, on the sev-
enth day of December, Nineteen hundred and twen-
ty-nine, obtained leave from Charles C. Black, a
Justice of the Supreme Court to exhibit in the Su-
preme Court in the name of the Attorney-General
an information in the nature of quo warranto at the
relation of the said Louis D. Carr against the de-
fendant, Samuel Geldziler, alleged to be usurping,
intruding into and unlawfully holding or executing
the office of a member of the County Board of Elec-
tions of the County of Passaic and gives the court
here to be informed and understand that:



IX,,

1. In the month of February, 1929, Harry Heher,
Chairman of the State Committee of the Democratic
party, did nominate Robert C. Barr as a member of
the County Board of Election in and for the Coun-
ty of Passaic, and that Morgan F. Larson, Governor
of the State of New Jersey, on the “rst day of
March, Nineteen hundred and twenty-nine, commis-
sioned Robert C. Barr as a member of the County
Election Board of the County of Passaic for a term
of two years beginning on the first day of March,
Nineteen hundred and twenty-nine.

2. At the general election held in the City of
Clifton on November 6th, said Robert C, Barr was
elected Councilman of the third ward of the City
of Clifton for a period commencing on the first day
of January, Nineteen hundred and twenty-one, to
and including the thirty-first day of December, Nine-
teen hundred and thirty, and the said Robert C.
Barr accepted said office and was duly sworn and
performed the duties thereof and in all other re-
spects duly qualified and served as Councilman for
the said office, did accept the said office and has
continued to act as such ever since and is now acting.

3. At the session of 1929, the Legislature of the
State of New Jersey passed an act entitled, “An
Act to Amend an Act, Entitled, ‘An Act to Regulate
Elections’ (Revision of 1920, approved April 8th,
1929)” and which is better known as Chapter 257
of the Laws of 1929, which act was approved by the
Governor of the State of New Jersey on April 30th,
1929, and became and is the law of this State.

4. It was thereupon claimed by Morgan F. Lar-
son, Governor of the State of New Jersey, that by
virtue of the said Act, the office oj Robert C. Barr
as a member of the County Board of Elections for

10
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the County of Passaic became vacant either because
of the passage of the said Act, or because of the
failure of the said Robert C. Barr to resign his
office as Councilman of the third ward of the City
of Clifton.

5. Thereupon, Morgan F. Larson, the Governor
of the State of New Jersey, on July 10th, 1929, no-
tified Harry Heher, Chairman of the State Commit-
tee of the Democratic party that a vacancy existed
in the office of the said Robert C. Barr as a member
of the County Board of Elections of Passaic County,
and on the 16th day of July, Nineteen hundred and
twenty-nine, the said Harry Heher, Chairman o*
the Democratic State Committee did nominate one
Agnes V. Barr to fill the vacancy and to succeed the
said Robert C. Barr and by reason thereof, the said
Agnes V. Barr claims to be entitled to the said office
and that it was the duty of the said Morgan F.
Larson to issue a commission to the said Agnes V.
Barr as a member of the Passaic County Board of
Elections for the said unexpired time of the said
Robert C. Barr ending on the first day of March,
Nineteen hundred and thirty-one.

6. If the office of the said Robert C. Barr became
vacant as claimed by the said Governor, it then and
there became the duty of the said Governor to issue
a commission to the said Agnes V. Barr to fill the
said vacancy.

7. Notwithstanding that it was the duty of the
said Morgan F. Larson, Governor of the State of
New Jersey in case a vacancy existed in said office
of the County Board of Elections for the County of
Passaic to so commission the said Agnes Y. Barr,
the said Morgan F. Larson on or about the fourth
day of December, Nineteen hundred and twenty-
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nine, did appoint or commission one Samuel Geld-
ziler as a member of the County Board of Elections
for the County of Passaic to serve in lieu and in
place of the said Robert C. Barr for a term begin-
ning with the first day of said commission and end-
ing on the first day of March, Nineteen hundred and
thirty-one.

8. Upon the said appointment and commission
being made, the said Samuel Geldziler, pretending
right and authority therefrom, was duly sworn ac-
cording to law and accepted said appointment and
commission, and thereupon intruded into and
usurped said office and thereupon, and ever since
has unlawfully usurped, held, used and executed the
same, without any legal appointment, warrant or
authorization whatsoever, and yet does so to the
exclusion of the true holder of the said office, to wit,
at the County of Passaic aforesaid.

9. Whereupon the said Attorney-General, for the
State at the relation of Louis D. Carr, desiring to
sue and prosecute in this behalf, prays the advice
of the court herein in the premises and for due
process of law against the said Samuel Geldziler in
this behalf, to be made to answer to the said State
by what warrant he claims to hold, use, execute and
enjoy the aforesaid office as member of the County
Board of Elections for the County of Passaic and
the liberties, privileges and franchises thereof.

Edward F. Merrey,
Attorney for Relator.
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XII.
Rule to Plead

(Filed Dec. 16, 1929.)
NEW JERSEY SUPREME COURT

The State of New dJersey, ex

rel.,, Louis D. Carr, On Information

Relator, .
in the
VS nature of
Samuel Geldziler, quo warranto
Respondent.

RULE TO PLEAD

The State of New dJersey, at the relation of Louis
D. Carr, having filed an information setting forth,
among other things, that the defendant, Samuel
Geldziler, unlawfully usurps, intrudes into and un-
lawfully holds and executes the office as member of
the County Board of Elections for the County of
Passaic, and its liberties, privileges and franchises,
without any legal authority, warrant or right what-
soever, and praying that he, the said defendant,
may be made to answer to the State of New Jersey,
at the relation of Louis D. Carr, by what warrant he
claims to hold, use, execute and enjoy the aforesaid
office as member of the County Board of Elections
for the County of Passaic and the liberties, privi-
leges and franchises thereof.

It is thereupon Ordered that the defendant, Sam-
uel Geldziler, plead or demur to said information
within ten days after service upon him of a certifies
copy of such information and this Rule.

Rule actually entered this day of December,
1929, on motion of

Edward F. Merrey,
Attorney of Relator.



XIII.
Plea

(Filed Dec. 24, 1929.)
NEW JERSEY SUPREME COURT

The State of New dJersey, ex

1., Louis D. Carr, i
re ouis arr On Information

Relator, .
in the
vs.
. nature of
Samuel Geldziler,
quo warranto
Respondent.
10
PLEA

And now, as yet of the term of December, in the
year 1929, comes the said Samuel Geldziler, respond-
ent, and having- heard the information read, he
complains, and under color of the premises in the
said information contained, he is greatly vexed and
disquieted, and that by no means justly, comes pro- 20
testing that the said information and the matters
therein contained are by no means sufficient in the
law, and that he need not, nor is subject by law,
to answer thereto. Yet, for plea, thereto, he says
that he ought not to be disfranchised or impleaded,
by reason of the premises in the said information
contained, because, he says:

1. Paragraphs 1, 2, 3 and 4 of the Information
are admitted. 30

2. Paragraphs 5 and 6 of the Information are
denied.

3, As to paragraph “7”, this respondent denies
that it was the duty of Governor Morgan F. Larson,
in case of vacancy existing in said office of the Coun-
ty Board of Elections for the County of Passaic, to
commission Agnes V. Barr, but admits the other
allegations in paragraph “7” of the Information.
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4. As to paragraph “8”, respondent denies that
he is pretending to have the right and authority to
sit as a member of the County Board of Elections
for the County of Passaic, and denies that he has
intruded into and usurped said office, or that he has
held, used or executed the same without legal ap-
pointment, warrant or authorization, or that he now
holds such office to the exclusion of any person who
may claim to be the true holder of said office, but
alleges that he took the oath of office as a member
of the County Board of Elections for the County of
Passaic, and has in every way qualified for said
office, and has attended the meetings of the County
Board of Elections for Passaic County, and has par-
ticipated in the transactions of said meetings, and
has attended to and is still attending to all the du-
ties of said office from the date of his appointment
to the present time, and that he claims to be law-
fully and rightfully entitled to the office of member
of the County Board of Elections for the County of
Passaic.

5. As to paragraph “9”, this respondent alleges
that he has been lawfully appointed by the Governor
of the State of New Jersey to fill the remainder of
the term of Robert Carr as above mentioned, and
that he lawfully and legally, by reason of said ap-
pointment, is a true member of the County Board of
Elections of the County of Passaic.
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Plea

Respondent reserves the right to make any or all
motions upon the hearing of this cause, which he
may deem expedient and lawful, and prays that this
Information may be dismissed.

Samuel Geldziler, Respondent.
Thomas J. Kennedy,
Attorney of Respondent.
James F. Minturn,
Of Counsel.
State of New Jersey,
County of Passaic.

Samuel Geldziler, of full age, being duly sworn,
according to law, on his oath deposes and says:

That he is a member of the office of the Passaic
County Board of Elections and that he is the above-
named defendant. Deponent further says that the
facts, matters and things set forth in the foregoing
plea in the above entitled cause are true to the best
of his knowledge, information and belief. And this
deponent further says that the plea by the defend-
ant above pleaded is not intended for the purpose of
delay, but that this deponent lawfully believes that
the said defendant has a just and legal defense to
said action and information on the merits of the
case.

Samuel Geldziler,

Sworn and subscribed to before me this 23 day
of December, 1929.

Nellie Kowal, Notary Public of N. J.
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Memorandum

NEW JERSEY SUPREME COURT
Passaic Circuit

The State of New Jersey, ex
rei., Robert C. Barr,
Relator,
V.

Samuel Geldziler,
Defendant. In the Nature of

Quo Warranto.
10 The State of New dJersey, ex
rel. Agnes V. Barr,

Relator,
V.
Samuel Geldziler,
Defendant.
MEMORANDUM.
20
Edward F. Merrey and Frank J. Davies, Esqs.,
Attorneys for Relators.
Thomas J. Kennedy, Joseph J. Weinberger, and
James A. Mumer, Esqgs., Attorneys for
Defendant.
James F. Minturn, Esq., of counsel with defend-
ant.
30 Porter, J.

These actions are in the nature of quo warranto
to test the title of the defendant to the office ot
member of the Passaic County Board of Elections.
Questions of fact were raised by the pleadings and
tried by me, by consent of the parties, without a
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jury. Both actions were tried on January 15, 1930.
For convenience the cases will be considered to*
gether.

The facts from the pleadings and as testified to
at the hearings in substance are as follows: Robert
C. Barr was appointed and commissioned on March
1, 1929, as a member of the County Election Board
of Passaic County for a term of two years from, that
date. He exercised the duties of his office and was
in office on April 80, 1929. On that date an Act of
the Legislature was approved, effective from that
date, amending the law concerning membership in
County Election Boards, Chapter 257 P. L. 1929.
This act provides “that no person who now or here-
after holds elective public office shall be eligible to
serve as a member of the County Board of Elections
during the term of such elective office.”

On April 30, 1929, the relator, Robert C. Barr,
was a member of the Council of the City of Clifton,
an elective office. Under date of June 24, 1929, the
Secretary to the Governor addressed and sent a
letter to Harry Heher, Chairman of the State Com-
mittee of the democratic party advising him that
a vacancy existed in the Passaic County Board of
Elections by reason of Mr. Barr’s ineligibility to
the office under the act of April 30, 1929, and re-
questing a nomination to fill the vacancy. Mr. He-
her did not actually receive this letter until he saw
it with other opened mail in his office a few days
before July 10, 1929. On that date he replied to
the letter stating that a nomination would be made
within a few days. Under date of July 16, 1929,
Mr. Heher sent a letter to the Governor nominating
the relator, Agnes V. Barr, to the office in question.

20
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On August 29, 1929, the Governor appointed and
commissioned Samuel Geldziler, defendant, to the
position. Mr. Geldziler took the oath of office and
entered upon the duties of the office and continues
to perform same. These proceedings are instituted
by the relators Robert C. Barr and Agnes V. Barr,
respectively, under Sec. 4 of the Statute 3 Comp.
Stat., 4212. In both cases the relators contend that
the defendant is not entitled to the office. Mr. Barr
argues that he is entitled to the office, saying that
he was legally appointed, duly qualified, has not re-
signed and is not ineligible to hold the office under
the provisions of the Act of April 30, 1929, supra.
Mrs. Barr also claims the office by reason of her
nomination by the State Chairman of the Demo-
cratic Party to the Governor under date of July 24,
1929, which she argues was legally done; she con-
tends that under the law the appointing power is
the State Chairman and the Governor’s duty is to
commission the person so nominated.

It seems clear that Mr. Barr was ousted from the
office by the provisions of the Act of April 30, 1929,
supra, as and from that date. This act is an amend-
ment to Sec. 17 of the “Act to regulate elections,”
Rev. of 1920. It amends the law in two respects.
First it vacates the office of any member of the
County Board of Elections upon his becoming a can-
didate for any elective office, except to membership
in county or state committee. Second, it provides
“that no person who now or hereafter holds elective
public office shall be eligible to serve as a member of
the County Board of Elections during the term of
such elective office.”

Mr. Barr was on April 30, when this act took ef-
fect, holding an elective office. Clearly he became
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at that time ineligible to serve on the County Board
under the provisions of this act. Ineligible as here
used means incapable, unqualified. Thus there wa&
created a vacancy. Art. 6, Sec. 19 of the Election
Act provides how vacancies shall be filled.

The language of this section follows:

“In case of a vacancy arising in any County
Board of Elections from any cause other than
expiration of the term, the Governor shall
be forthwith notified, notice of such vacancy
to be given to the Chairman of the State
Committee, and such Chairman shall, not
later than ten days thereafter, nominate a
successor, who shall thereupon be commis-
sioned by the Governor; all appointments to
fill vacancies shall be for the unexpired term
only.”

It will be noted that this Act is silent as to whose
duty it is to notify the Governor or the Chairman
when a vacancy occurs. Someone quite evidently
did notify the Governor of the vacancy. A duty by
the Governor to then notify the Chairman cannot
be read into the law. However, the law provides that
the Chairman be notified. The Governor did in fact
notify him whether it was his duty to do so or not.
So we have the Statute complied with by having a
notice of the vacancy received by both the Govern-
or and the State Chairman.. The Chairman’s duty
was to nominate and the Governor’s to commission
such nominee to fill the vacancy. However, the
Chairman is required to nominate “not later than
ten days thereafter.”

The Chairman actually received the notice a few
days before July 10 and nominated Mrs. Barr on
July 16, not later than ten days from the time that

20
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he read or knew the contents of the letter of noti-
fication of June 24. That is not a compliance with
the Statute. The time began to run from the re-
ceipt by him of the notification; it was received,
within the meaning of the law, when it was de-
livered to his office either by messenger or by mail,
not when he read it or actually received it som(
two weeks after its date. The nomination by him,
therefore, under date of July 16 came too late and
is of no effect; he had lost his right to nominate by
not having acted within the ten days limited by the
Act. The relator Agnes V. Barr, therefore, has no
rights to the office.

Article 6 Sec. 20 of the Election Act vests power
in the Governor to make the “appointment of his
own where the Chairman fails to nomin-
ate within the ten-day period. Pursuant to this au-
thority the Governor did appoint and commission
the defendant. He was therefore legally appointed
and is entitled to: possess the office.

Both proceedings will be dismissed. Posteas will
be signed in accordance with these findings.

Newton H. Porter,
Circuit Court Judge.
January 20, 1930. .m¥
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Posted

(Piled Marcii 15, 1930.),
NEW JERSEY SUPREME COURT

The State' of New Jersey, ex

rei., Louis D? Carr, On Information
Relator. in the
vs. Nature of
Samuel Geldziler, Quo Warranto
Respondent.
10
POSTEA

And now, on this day, to wit: on the 15th day of
January, 1930, before the Honorable Newton H.
Porter, comes the said Relator, by his attorneys
aforesaid, before the said Court before whom the
issue was tried as sent; wherefore his record had
before him in these words, namely: 20°

Afterwards, that is to say, on the day and at the
place aforesaid, Newton H. Porter, one of the Cir-
cuit Judges of the State of New dJersey within
named, according to the form of the Statute in such
case made and provided, comes as well the within
named Relator as the within named Respondent, by
their respective attorneys within mentioned, and
the jurors of the jury summoned to try the said
issue and having been called also, and the parties 30
aforesaid having consented to waive trial by jury,
and the Court aforesaid having heard the testimony,
has concluded that the said Relator is not entitled to
the office which he seeks and that he has complained,
and that the said Respondent is of right, according
to law, entitled to said office, and the Court does
therefore award the said office to the said Respond-
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ent, together with his costs to be assesed with re-
gard thereto, according to law.

Therefore, it is Ordered that the said Respondent
be declared to be entitled to the office which he now
holds, known as a member of the County Board of
Elections for the County of Passaic, and the said pe-
tition of the said Relator is therefore dismissed,
with costs as aforesaid.

Newton H. Porter,
Judge of the Passaic
County Circuit Court.



XXIII.
Rule for Judgment

(Filed March 15, 1930.)
NEW JERSEY SUPREME COURT

The State of Newdersey, ex |

rel., Louis D. Carr, J
Relator, f On
vs. ) in the
gan{eu(glnz}elc’féiler, (\ nature of

o warranto
Respondenf.} Qu

RULE FOR JUDGMENT

The information in the above cause by leave of
the Court havinglbeen duly filed, and the respondent
having pleaded thereto, and the cause having been
regularly set down and noticed for hearing and hav-
ing been tried before Honorable Newton H. Porter,
Judge of the Passaic County Circuit Court to whom 20
cases were referred by the Justice of the Supreme
Court holding such Circuit Court, without a Jury,
and having been argued before the Court by Ed-
ward F. Merrey, Esqi, Counsel for the relator, and
James F. Minturn, Esq., of Counsel for the Respond-
ent, and the Court having considered said testi-
mony and the stipulation made in open court, and
having found as a fact that Samuel Geldziler was
legally entitled to hold the office of a member of the 30
County Board of Elections in and for the County of
Passaic by virtue of a commision issued to him by
the Governor of the State of New Jersey bearing
date the 4th day of September, 1929, for a term
expiring on the 1st day of March, 1931, and that the
said Samuel Geldziler was legally occupying the said
office, and that he had duly qualified in accordance
with law,
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It is Ordered, that judgment in favor of the re-
spondent, Samuel Geldziler and against the relator,
Louis D. Carr, be entered in the above entitled suit,
with costs to be taxed.

On Motion of
Thomas J. Kennedy,
Attorney for respondent.
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(Filed July 14, 1980.)
NEW JERSEY SUPREME COURT

The State of New dJersey, ex

rel., Louis D, Carr, On Information
Relator. in the
vs. Nature of
Samuel Geldziler, Quo Warranto
Respondent.
10
NOTICE

To: Thomas J. Kennedy, Attorney of Respondent:
Take Notice that the Relator appeals to the Court
of Errors and Appeals from the whole of the judg-
ment entered in this cause in the New Jersey Su-
preme Court.
Dated: July 9th, 1980. 20
> Edward F. Merrey,
Attorney of Appellant.
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NEW JERSEY COURT OF ERRORS
AND APPEALS

The State of New dJersey, ex
rel., Louis D. Carr,
Relator-Appellant,

VS.

Samuel Geldziler,
Defendant-Respondent.

GROUNDS OF APPEAL

The appellant states the following grounds of
appeal:

1. The court below decided that the defendant
was entitled to the office of member of the County
Board of Elections for the County of Passaic, where-
as, it should have decided that the defendant was
not so entitled.

2. The court below decided that Agnes V. Barr
was not entitled to the office of member of the
County Board of Elections of the County of Pas-
saic, whereas, it should have found that Agnes V.
Barr was entitled to said office.

3. The court below erroneously found as a xact
that the Chairman of the State Committee of the
Democratic party was notified of the vacancy in the
office of member of the Board of Elections for Pas-
saic County more than ten days prior, to July 16th,
1929, the day he nominated Agnes V., Barr to said
office, whereas, the evidence shows that he was not
so notified.

4. The court below erroneously held that the
Chairman of the State Committee of the Democratic
party lost his right to nominate a successor to Rob-
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ert C. Barr as a member of the County Board of
Elections for the County of Passaic by not having
acted within ten days limited by the act of April
30th, 1929, whereas, said Chairman’s right to so
nominate did not expire until an appointment was
actually made by the Governor.

5. That the court below erroneously held that
the right of the said Chairman to nominate such suc-
cessor to Robert C. Barr, expired ten days after re-

ceipt of notice from the Governor that a vacancy j

existed, whereas, the statute imposed no duty on
the Governor to give such notice and the Governor
could not by giving such notice, legally start the ten
days limitation.

6. The Governor not having made an appoint-
ment to fill the vacancy in the office held by Robert
C. Barr before the said Agnes V. Barr was nomin-
ated by the Chairman of the State Committee of the
Democratic party, the appointment of defendant to
fill said vacancy was void and the court below should
have so held.

Edward F. Merrey,
Of Counsel with Appellant.

20
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XXVIII.
Proceeding's in Court

NEW JERSEY SUPREME COURT
Passaic Circuit.

The State of New dJersey, ex \

rel., Louis D. Carr, #
Relator ( 0 W .
ve. f n Quo Warranto

Samuel Geldziler, |
Defendant, |

PROCEEDINGS IN COURT

Paterson, N. J., January 15, 1930.
Before Hon. Newton H. Porter, without a jury.
Appearances :
For Relator: Edward F. Merrey, Esq., and
Frank J. Davies, Esq.
For Defendant: James F. Minturn, Esq.
Joseph J. Weinberger, Esq.
Thomas J. Kennedy, Esq.
James J. Murner, Esq.

The Court—Tell me what it is about, first.

Mr., Merrey— Now, if your Honor please, an infor-
mation was filed in the nature of a quo warranto by
Louis D. Carr, a citizen and taxpayer of the State,
against Samuel Geldziler. This information is filed
upon application to a Justice of the Supreme Court,'
and with the permission of the Justice; in other
words, this particular suit of the three is brought
under the first section of the Quo Warranto Act ra-
ther than under the fourth section. The two other
suits we have here pending are brought by claimants
to the office. This particular suit is brought under
the statute, by permission, in the name of the At-
torney General against Samuel Geldziler, asking by



XXIX.
Proceedings in Court

what warrant he holds and uses the office of a Mem-
ber of the County Board of Elections of the County
of Passaic. So that, as I take it, the duty is upon
Mr. Geldziler now to show by what right he occupies
and uses that office.

The Court—This comes before this court, I take
it, because there is a question of fact involved ?

Mr. Merrey—There was a question of fact, but we
have waived a jury.

The Court—There is no question of fact that is
now before us? Are there any remaining questions
of fact?

Mr. Merrey—In the information, in a prefatory
way, it 1s stated—perhaps I better go back and give
your Honor some idea of what the dispute is about
that has arisen.

Mr. Weinberger—dJust a minute; pardon my inter-
ruption. I do not think we are interested about the
dispute. Mr. Merrey is limited in this case to the
information he filed on behalf of Mr. Carr. To strip
this of all camouflage and subterfuge on the part of
Mr. Merrey, we are limited in this cause to the infor-
mation and the facts set forth and pleaded in the
Carr information. In the first place, when your
Honor called the case you called it “Barr.” Mr..
Merrey said, “I am not moving that; I am moving
the Carr case.” Now we are limited in this case to
the Carr case, and I do not want any injection of
any other case, because in those cases we will meet
them at the proper time.

The Court—I do not see any harm in giving the
history of the case, the whole controversy, if it is
all wound up together. I know nothing about it.

Mr. Merrey—I am not going out of the papers in

go
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this particular controversy, notwithstanding the
trepidation of my friend.

The Court—You may tell me what it is about.

Mr. Merrey—It seems this is what happened.
Some time ago, before this controversy arose, Mr.
Barr was one of the Democratic members of the
Passaic County Board of Elections. He was such
under the statute by the appointment of Mr. Heher,
the Democratic State Chairman. He was given,
under the statute, a commission by the Governor
While he was such, I understand he was elected to
some office in the City of Clifton—a member of
Council. There seemed to be somebody interested in
that subject, and the Legislature passed a statute
concerning members of the County Board of Elec-
tions. From the pleadings, I take it, that the gentle-
men on the other side thought that upon the passage
of that statute or by reason of that statute Mr. Barr
lost his office. (Reads amendment 17th section of
election act, referring to appointment of members.)
That is, if the member of the County Board became
a candidate for office, it says his office became va-
cant.

Now last Spring a further proviso was put in,
which is the one your Honor will be concerned with.
“Provided, further, that no person that now or here-
after holds elective public office shall be eligible to
serve as a member of the County Board of Elections
during the term of such elective office.”

You will be called upon to construe the meaning
of that paragraph.

We have said in the other case that that did not
put Barr out of office. It was claimed that it did,
and that there became a vacancy.
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Now then after that you will be concerned with
the provisions for filling vacancies in the office. Now
the 19th section of the act provides: “In case of
a vacancy arising in any County Board of Elections
from any cause other than the expiration of the
term, the Governor shall be forthwith notified. No-
tice of such vacancy to be given to the Chairman of
the State Committee, and such Chairman shall not
later than ten days thereafter nominate a successor,
who shall thereupon be commissioned by the Gov-
ernor. All appointments to fill vacancies shall be
for the unexpired term only.”

The next paragraph: “In case the State Chairman
shall fail to send in writing to the Governor nomina-
tions for appointment within the time specified
aforesaid, the Governor shall make such appoint-
ment of his own selection from the citizens of the
county in which such failure shall occur.” Now then
we find in this suit brought by Mr., Carr, the order
of consent given by a Justice of the Supreme Court
under the statute, that Mr. Geldziler Is occupying
this office which Mr. Barr had a commission for;
and the question now in this particular case is, Is
Geldziler entitled to occupy this office?

Now we, of'course, know what their theory of the
thing is, perhaps it would be objectionable upon my
part to mention or go into it. I have not gone into
that.

The Court—What is the other case, Barr against
Geldziler, finder Section 4?

Mr. Merrey—The original case. I may say this,
we commenced a case for Mr. Robert Barr, claim-
ant to the office, against Geldziler, under Section 4.
They pleaded it was not a municipal office, for one
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thingl They did not demur, and I may say these
pleadings are not under the Practice Act. Accord-
ing to the decisions of the court, quo warranto is s
separate statute, and it has been held that the Prac*
tice Act does not apply, so we are under the old form
of common law pleading, in which we have demurrer.
They raised that point, that it was not a municipal
office. They also said this statute put him out of
office. Then here is what happened. The Governor
called upon Mr. Heher, saying that there was a va-
cancy.

The Court—Who told him there was a vacancy ?

Mr. Merrey—Who told the Governor? Nobody
knows who told him. He just guessed it.

Of course, the statute does not say who is to tell
him. My own thought is that the remaining mem-
bers of the County Board told him; I don’t know,
that seems to be it. But, anyhow, the Governor told
Mr. Heher, and Mr. Heher immediately after getting
that notice, the next day or two, wrote him saying,
“All right; I nominate Mrs. Barr, the wife of Mr.
Barr, Mrs. Agnes Barr.”

Some time after that the Governor wrote back
and said, or telephoned to Mr. Heher and wanted
Mr. Barr’s resignation.

Mr. Heher replied, “Well, Mr. Barr says he is en-
titled to the office. I don’t know anything about
this.” This is the substance of the letter. I have it
here. “You sajd there is a vacancy and asked me to
make a nomination, and I did it. That is all T can
do.”

Nothing done then by the Governor for a couple
of months, and after that the first thing we hear
Mr. Geldziler had been appointed by the Governor
and we find him in offjce.
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Then Mrs. Barr also filed under the 4th section.

The Court— So there are three suits. Mrs. Barr
and Mr. Barr are both under Section 44, which you
are not now moving, and Mr. Carr who is a tax-
ipayer ?

Mr. Merrey—Yds, that is the situation.

The Court—That is the case you are moving.

Mr. Merrey—That is the case I am moving. I
expect to move the other cases afterward.

The Court—This will be dispositive of the others ?

Mr. Merrey—If it is, why, perhaps we can move it.

The Court—Why not try one at a time?

Mr. Merrey— We should try one at a time,

The Court—What is your contention, Mr. Ken-
nedy ?

Mr. Kennedy—First of all in this case we contend
as far as Geldziier is concerned he is in office by a
commission from the Governor. The Act was
adopted April 80, 1929, and at that time Barr was
in office acting as councilman of the City of Clifton;
and as soon as that Act went into effect Barr we
contend was ipso facto disqualified from acting
further as a member of the County Board of Elec-
tions.

The Court—Does that cover any office that is
then being held?

Mr. Kennedy—Yes, sir.

The Court—I thought that was one of the bones
of contention.

Mr. Merrey—Well, the language of the Aet is so
badly drawn it is hard to say what it means. We
say it doesn’t put him out of office, except he would
be ineligible to serve.

Mr. Kennedy—That Act provided further, no per-
son now or hereafter holds elective public office
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shall be eligible to serve as a member of the County
Board of Elections during the term of such elective
office.

Now at that time Barr was in office acting as
Councilman, and as soon as that Act went into effect,
we contend that he became ipso facto disqualified
to serve as a member of the County Board of Elec-
tions; and that being so, there was a vacancy cre-
ated, and that vacancy existed for a considerable
length of time; and the Governor, having notice of
it, notified, I understand, Mr. Heher, and subse-
quently Mr. Heher, having failed within the time
required to nominate somebody else, the Governor,
under the Act having authority where Mr. Heher
fails within ten days after receiving notice that
there is a vacancy to nominate somebody to fill the
office again, then the Governor of his own volition
can nominate anybody.

The Court—Do you say Mr., Heher failed to send
in any person’s name within ten days?

Mr. Kennedy— Yes, sir.

The Court—Do you say he did not send it in at
all?

Mr. Kennedy—I don’t care when he sent it in,
but we say he did not send it in within the time re-
quired by law.

The Court—Within ten days?

Mr. Kennedy—Yes. We contend the Governor
then commissioned Geldziler; he was duly sworn,
qualified as a member of the County Board of Elec-
tions and has been serving. There is no dispute
about that fact, is there, Mr. Merrey?

Mr. Merrey—He is serving. That is what we
charge.
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Mr. Kennedy—And that he qualified and took the
oath of office?

Mr. Merrey—We say he is usurping the office.
We say his appointment is not a valid appointment.

Mr. Kennedy—And this plea of the taxpayer,
aside from these facts, makes only Geldziler defend-
ant.

Now I say all we have to do on our own pleadings
is to show our commission and our oath of office
and that we are qualified, and that is dispositive of
our case. I say he is the only one before the Court,

The Court—Yes, but isn’t there a shifting of the
burden of proof? Haven’t you got to show by what
warrant he has it—by what authority'.

Mr., Kennedy—Yes; it is admitted in the informa-
tion we got a commission from the Governor.

The Court—They say it is no good.

Mr. Kennedy— That is up to them.

The Court—That is what I am asking, whether
it is not up to you to show that he is not only ap-
pointed, but appointed under proper authority ?

Mr. Kennedy— No, sir. All I have to show you is
he has a valid commission from the Governor and
the man has qualified for the office. I say we have
this information and those things are admitted.

The Court—Then if that is so, it is simply a ques-
tion of law?

Mr. Kennedy—Yes.

The Court—As to what the statute means ?

Mr. Kennedy— Yes.

The Court—As to whether there was a vacancy
and as to whether the Governor—No; there is a
question of fact, isn’t there, as to whether the Gov-
ernor was notified by the State Chairamn of the
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Democratic Party of the nomination? That is a
question of fact. That is a fact.

Mr. Kennedy—I would say in this suit there is
not, because there is only one person before the
Court, and that is Geldziler.

The Court—The question is, by what right does
he hold the office; and the Relator says here that
he has no authority notwithstanding the fact that he
has a commission; the Governor had no right to
commision him, having a nomination from the State
Chairman within time.

Mr. Merrey—My point is this, that in every one
of these quo warranto proceedings they are always
very careful to set out all the preliminaries,.show
that the appointment was made upon authority.
We are questioning the Governor’s right to make
this appointment, because the steps that led up to
it were not specified, therefore he could not make
it.

And here in this last case we had before your
Honor you will remember that our friend with Mr.
Lane came in here and asked to amend to show that
an oath or that a bond had been filed, so that every
step was set forth in their pleadings as to what
they did, to show that they were entitled to the of-
fice, even filing of a bond, the taking of an oath and
every little detail is set forth. So it is here. They
are defending.

The Court— But they say you admit that.

Mr. Merrey—No; I say he is usurping the office.
He is in the office. He is doing it. He is doing it.
He is actually exercising the duties of this office and
claiming the right to it. Now we are here. We are
the Attorney General of the State of New dJersey
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saying to him—and that is the title, the way it
starts, Frederick N. Stevens. We had permission to
use the Attorney General’s name. The Attorney
General says, “Here, I find you exercising this office.
By what right do you exercise the office ?”” Thp mere
Governor’s commission is not sufficient. They have
to show the Governor rightfully issued it. That is
the question between us.

Mr. Kennedy—They can not very well attack col-
laterally the Governor’s commission. They come in
and say, “By what right are you in that office?” We
say, “By virtue of a commission from the Governor ;
and here it is; and by virtue further of the fact
I have qualified for the office.”

Now how can they go to work and attack that col-
laterally ?

Mr. Merrey—This is not a collateral attack; this
is a direct attack. We can not bring the Governor
here. The Governor can not be brought here. The 2q
Governor can not be brought into court.

Mr. Weinberger—That is wrong. You can bring
him here. You can subpoena the Governor to come
here and testify.

Mr. Merrey—You can not make the Governor a
party in this court. He is the head of the State of
New Jersey.

The 'Court—Do not let us argue that, because it
is not apropos of anything we are discussing. SO

Mr. Merrey—We can not make any direct attack
to set this commission aside, except by this kind of
a suit.

The Court—I am frank to say I don’t know whe-
ther the proof now shifts or not. I will ask Judge
Minturn to answer that question. Justice siinturn,
have you made out a prima facie case, or mustn t you
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show further by what authority he had the office
other than the commission itself?

Mr. Mintum—If your Honor please, I am in some
embarrassment as far as the facts of this case are
concerned and as far as the general tenor of the
law is concerned, because only this morning or lat<
last night was I requested to come here by Mr. Wein-
berger.

The Court—I do not want to press the question.
I thought you had it at your finger tips, perhaps.

Mr. Minturn—I wish I had. But I am glad, of
course, to be here and to seize this opportunity of
saying I am pleased to be before your Honor on my
first appearance here.

The Court—The honor is mine, sir.

Mr. Mintilrn—Thank you, sir. The environment
1s so congenial it is reminiscent of the happy day,.
I spent here for twenty years. I am pleased to say
if is the first trial I have attended, and I am glad to
be in the City of Paterson among so many of my
friends, among which, of course, I number your
Honor. v

It sems to be, if the Court please, that when you
produce the Great Seal of the State of New Jersey,
as it 1s produced here this morning, in answer to
the inquiry made by the other side, “By what au-
thority are you acting? Show us your authority?”
Such is the meaning of quo warranto from time lost
in the mist of ages. And it has always been the
custom and the fact that when the Great Seal of
the King of England where quo warranto, your
Honor 1s well acquainted with the fact, had its ori-
gin, was produced in Court, it was an answer to
everything that might be said against the right of
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the incumbent to hold the office which he claimed.
There is an old maxim of law that your Honor is
familiar with, that where an act has been legally
done—and we must assume that the Governor has
done a legal act. You cannot assume that New Jer-
sey has done something illegal. You cannot charge
the State of New Jersey, represented by executives
in this case, with doing something illegal. We can-
not charge the Secretary of State and the entire

legal environment in Trenton with doing something jq

that is wrong, something that they had no right
to do, something that was fundamentally illegal.
You must presume tinder the law that everything
that a public officer has done under the requirements
of the law 1is legally done.

To emphasize that maxim and that rule of law
based upon it, the Great Seal of the State of New
Jersey is produced, with the signature of the State
Executive and the signature of the Secretary of
State, and in answer to the inquiry, “Upon what
authority do you act here? Why do you presume to
come in and occupy this office?” Against my client
or against anybody else, we produce our certificates,
our commission. Now, that is the authority of the
State, with the Great Seal of the State impressed
upon it, and everything necessary to show the legal-
ity of our standing and our status®

Now, it seems to me, if your Honor please, that
when we have done that, our duty is done.

If they propose to attack the Great Seal of the
State of New Jersey and the act of its executive,
they must do it, no matter how great the hardship
may be; it is not for us to supplement our proof
with additional proof to show why the Governor
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did this, or under what circumstances he did it, or
to show whether the Democratic State Chairman
performed his duties, or whether somebody else did
his duty. All these are details which may enter into
the question between the claimant to the office and
the present incumbent. But that is not this case.

This is the case of a third party—a stranger to the
office—-and a man who makes no claim to the office,
who 1s himself attempting to have this Court in-
trude into the office, without any authority, without
any commission; and he comes here as any citizen”,
as any bystander might come and ask us the same
question, “quo warranto? By what right? By what
authority are you exercising this office?”

Why, just think of the result that might happen,
if the thousands of people in this community, any
one of them, might come in and ask the same ques-
tion ? This incumbent might be plagued with litiga-
tion. And there must be an end to litigation, as a
matter of public policy. You cannot allow this man
and every Tom, Dick, and Harry in the community
to come here and question an incumbent to an of-
fice—a mere third party, a taxpayer or citizen, and
say, “By what authority are you doing this?” Where
will it terminate? Where is the limit? Your Hon-
or’s right to sit on that bench might be questioned,
because your Honor’s right to sit on that bench is
fortified only in this matter by the authority of the
Governor, evidenced by his certificate or commission.
And so we say of every office in the State, if it is
subject to collateral attack, because it is nothing less
than collateral.

We produce this, and we say we have done our
duty. You asked for our authority. Here it is. You
ask what we have done. We have taken the oath of
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office, we are acting, we are here doing the public
work, and this third party has no right to question
us.

Just think of the result? They do not bring the
other party who makes the claim to this office into
Court— Barr; he Just attacks us, upon the theory
mfeat we alone, not the other man, have no right to
the office.

Suppose it should be held by the adjudication of
your Honor that we have no right to this office,
what then? Your Honor creates what? A vacancy
in the office. Nobody fills this. There is nobody here
capable of filling it, according to my friend’s state-
ment. The Governor h(as appointed nobody else.
And until the Governor shall have appointed, no-
body is capable of filling it. Therefore the law, like
nature, abhors a vacuum, and as a matter of public
policy, your Honor will not create a vacuum in this
case. You will not take from this board this man 2Q
who is serving under the commission of the Govern-
or, under the Great Beal of the State, according to
law, and for aught that appears in the case, per-
forming his duty properly, for no reason whatever,
except some one comes in here without any great
authority in itself, except as a taxpayer and a citi-
zen, and that is all that is conjured up in every case,
and asks us to show what our authority is, asks us
to supplement the commission of the Governor, if <80
necessary by bringing the Governor himself here.

Now, the Governor is subject to- subpoena, the
same as any other citizen of the State. A Supreme
Court Justice is subject to subpoena. The President
of the United States is subject to subpoena. No man
1s above the law, no matter how high his station or
office.
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Mr. Merrey—He cannot be made defendant.

Mr. Minturn—I am not arguing that he be made
a defendant, but you are asking us to supplement
this authority and his commission with the facts
in the case justified him in making this appoint-
ment and in issuing this commission.

Now, if your Honor please, those are the facts
in the case. In my hurried study of them this morn-
ing on my way to the Court House, I committed
them to my memory in the best way I could. T trust
I have enlightened your Honor fully on the situation
in this particular case, to justify the conclusion that
when we answer their inquiry by producing this
commission, showing that we have acted under it
and are now acting under it, have done all that the
law requires of us, and that the petition on their
side should be dismissed.

The Court—I will hear you, Mr. Merrey.

2Q Mr. Merrey—If the Court please, I want to say

30

that this is not a collateral attack, as I said before
The Governor of the State of New Jersey cannot be
brought into this Court. Mr. Larson may be brought
here by subpoena. That is, we could not attack him
by certiorari to try and set aside his commission.
And the reason is, that he is the head of the State.
He takes the place of the king to that extent. And
this is the only recourse left to us.

Now, I have listened with attention to dJustice
Minturn.

Mr. Minturn—May I say that I have seen the
Chancellor of the State subpoenaed here?

Mr., Merrey— That 1is, individually.

Mr. Minturn—Yes. I don’t know how.

Mr. Merrey—And, Mr. Justice, it has been decided
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that the Governor himself—that is an officer of the
State—cannot be made a party defendant, in this
case, we could not certiorari his action in making
this appointment.

Mr. Minturn—1I am not contending for that.

Mr. Merrey—I am making that statement; and
that would be the only way we could directly attack
this paper. That is, if we could certiorari his action
in making this appointment and raise the question

that way, we would have done it, and we would j

have done it had that been an appointment of any-
body else but the Governor.

Now, the Justice has spoken several times about
Mr. Carr and myself. Humble as we are, it is not
Mr. Carr that is asking this, and it is not Mr. Mer-
rey, but it is the Attorney-General of the State of
New dJersey that is here. It is the Attorney General
of the State of New Jersey that stands here and
says, “Show me why that commission is right.”
His functions are just as sacred as those of the
Governor. They are founded upon the same instru-
ment. It is the same right.. The Attorney-General
comes here, not Mr. Carr.

The Justice said something about maybe a thou-
sand trying it. No; because before the name of the
Attorney-General can be used, we have to go to the
Supreme Court or the Justice of the Supreme Court
and show there was some reason for bringing a suit
of this kind, and that was done in this case. We
say right here that it is done by leave of a Justice
of the Supreme Court. There is no danger about
that. We now stand here as the Attorney-General
by the permission of the Supreme Court, and we
challenge the Governor’s commission, and we want,
not the Governor, but we want the man who is get-
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ting the good from it, the man who is getting the
-benefit of this appointment, to say to the Attorney-
General why the Governor was right when he made
the appointment.

If it cannot be challenged, if they do not have to
show he acted legally, or that is a sufficient answer
to it, then nobody that the Governor appoints can
have his office questioned, notwithstanding the fact
that the books are full of such cases. One of the
Quo warranto cases that I read recently was one of
the Common Pleas Judge’s office that was ques-
tioned. He had to come in. He had the warrant of
the Governor, the commission of the Governor.. The
Governor has certain limited powers. If he exceeds
those powers, his act is invalid. There 1s no presump-
tion, against the Attorney-General, that his act is
valid. The Attorney-General is just as much within
his riglits and within his duties and within his of-
fice, is just as powerful and just as strong as the
Governor of this State or any other official in the
State, and it is his duty to challenge those who go
in and exercise this office. It has been questioned
whether the fourth section of the Act is constitu-
tional. It has been questioned whether that act
1s constitutional which permits the relator to be
the claimant to the office, and that question has not
been passed upon, but I am arguing in this last case
which your Honor heard that they had no right to
enter a judgment on the postea, without the special
permission of the Supreme Court itself, because the
Supreme Court holds all these cases in its hands.
It 1s not a suit between parties.

The Court—You mean rather than individual jus-
tice.
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Mr. Merrey— No.

The Court—The judgment was entered in the
case by a Supreme Court Justice.

Mr. Weinberger—It was entered as a matter of
right.

Mr. Merrey—It was entered as a matter of course,
under the rule of Court, which provides the judg-
ment should be entered on postea, and which we
claim related to ordinary suits.

The Court—I think the-fact was in that case that
on my findings there was a judgment then signed
by a Justice of the Supreme Court.

Mr. Merrey—No. We take that same position
that they had no right to enter a judgment as of
course, but must have the permission of the Court.
In other words, the Court had certain' rights in
these quo warranto proceedings and may refuse, al-
though you may find in this case—

The Court—If you are right on that other case, £0
it will be very soon corrected. If your position is
well taken on that you are wasting time on the other
ease, because it can be very soon corrected, perhaps,

Mr. Merrey— Oh, well, it is not that, but we say
as a matter of discretion that the Court could not
do it until the trial of this indictment.

The Court—I understand.

Mr. Merrey—Yes, of course. The Court takes that
position, they won’t enter judgment—may not enter SO
it until the trial is over, which may be two or three
weeks or six months.

But here I say the Court controls all these things
in its hands, the Supreme Court. Your Honor can
try this case,* decide it, and send in a postea. The
Court may refuse to enter judgment. It may enter

—.
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judgment putting him out, but I mean it is not Louis
Carr, it is not myself, nor it is not Mr. Barr—it is
not a suit between parties here.

Now, I say that the Governor is not the King;
that he is an official with certain limited authority;
that he can only act when the facts are such as to
give him the power to act; and that his commission
is invalid unless those facts occur. It cannot be
brought into question by everybody, but when the
Attorney-General, by virtue of his ancient right and
prerogative, comes into the Court here and says to
anybody, “By what right do you exercise that au-
thority,” that is all the Attorney-General has to do,
and then they must show every step to show that
the Governor has the authority when he made this
appointment and issued this commission. That is
our position.

The Court—Have you any authorities?

Mr. Merrey— No, sir.

The Court—Well, it seems to me that your argu-
ment is fallacious, because, if it be true, then the
Governor would not only have to show that his
conditions precedent were good, that the State Chair-
man did nominate somebody or did not nominate
somebody, and, forsooth, he was duly elected Gov-
ernor, or he was properly constituted as Governor.
If you are going to make him prove everything all
the way along the line, that he was properly sworn
in as Governor, or he received the majority of the
votes in the last election, it seems to me you have
got to show all of that, and I haven’t any doubt, after
having heard your argument that all that is ne»
quired is that the defendant in this* case come in
here and answer your proposition. You say, “By
what warrant do you hold this office?” and he says,
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“I hand you the commission of the Governor. It is
by this warrant that I hold this office and I exercise
the authority conferred in me by the Governor by
entering upon the duties of the office.” It seems to
me that is the answer.

Now, that is the position the Court takes. You
have no authorities for your proposition, and there
is no case cited to me on either side, and in the
absence of any authorities it seems to me that that
should be the law, and I so decide and dismiss the
petition.

Mr. Merrey—What is that?

The Court—I dismiss the petition. That is all
there is to it, isn’t 1t?

Mr. Merrey—No. We are asking them to prove,
and if you say—

The Court—They have.

Mr. Merrey— Now, then I answer that, don’t 1?

The Court—You can if you like.-

Mr. Merrey—Of course. I first except to your
Honor’s ruling.

The Court—Certainly I did not understand you
wished to put in any testimony.

Mr. Merrey— Certainly, we will bring in testimo-
ny. Is the appointment, the original appointment of
Mr. Barr admitted?

Mr. Weinberger— Nothing is admitted.

Mr. Kennedy—Yes, the original appointment is
admitted.

Mr. Merrey—That is, the appointment which he
was serving when he was elected ? May not that be
made part of the record?

The Court—Yes. If there is anything that can be
stipulated, let’s do it.

-0
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Mr. Merrey—In the first part of the information
it is stated, “In the month of February, 1929, Har-
ry Heher, Chairman of the State Committee of the
Democratic Party, did nominate Robert C. Barr as
member of the County Board of Elections in and for
the County of Passaic, and that Morgan F. Larson,
Governor of the State of New Jersey, on the first
day of March, Nineteen Twenty Nine commissioned
Robert C. Barr as a member of the County Board of
Elections of the County of Passaic, for the term of
two years beginning on the first day of March,
Nineteen Twenty-nine«”

My recollection of the plea is that that section is
admitted.

The Court—Is it admitted?

Mr. Weinberger—Yes, I think it is.

Mr. Merrey— Then we have Mr. Barr in office.

Mr. Kennedy— Paragraph one, two, three, and
four are admitted.

Mr. Merrey—All right. Now, we have Mr. Ban
admittedly in office for the term of two' years, in-
cluding the present time.

The Court—Do I understand that you admitted
that the State Chairman of the Democratic Party
nominated Mr. Barr to the Governor within time
when—

Mr. Merrey—No. This is the regular appoint-
ment.

Mr. Kennedy—That is the regular appointment
which he says became disqualified to hold..

Mr. Merrey—Then we have Mr. Barr admittedly
in office under a valid appointment from March 1,
1929 for the term of two years.
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The Court—Well, this Act was passed within thir-
ty days?

Mr. Merrey—Yes; this Act was passed right af-
ter that, April 30.

Now then, I ask your Honor to rule again. Hav-
ing Mr. Barr in office, I say the burden is shifted
upon them to show that ho was put out of office.
May we have a ruling on that?

Mr. Kennedy—If your Honor please, get the re-
cord right, so that there will be no misunderstand-
ing. I would like to have it, first of all, that as
far as Geldziler is concerned he has offered his com-
mission, or it i1s admitted that he has a commission
from the Governor.

Mr. Merrey”—You offered that in the beginning.

Mr. Kennedy—Yes.

Mr. Merrey— Perhaps it ought to be marked.
Then the Court ruling was made upon that offer.

The Court— Certainly. Now, the commission may 20
be marked, Mr., Kelley.

(Paper marked exhibit R-1.)

The Court—What do you say to this proposition
that the proof is shifted to you, with respect to
the right of Mr. Barr?

Mr. Kennedy—My associate wants me to be cer-
tain that it is admitted on the record that Mr. Geld
ziler was duly qualified, took the oath of office, and
duly qualified, and is serving at the time. 30

The Court— No question about that.

Mr. Kennedy—I understood that that was under-
stood, but my associate wanted that.

Now, having offered in evidence, if your Honor
please, Chapter 257 of the Laws of 1929—

The Court—I will take judicial notice of that.
You do not need to offer that.
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Mr, Kennedy—And we say by virtue of that en-
actment, Barr is ousted from office by the Legisla-
ture.

Mr. Merrey—They have not proved if Barr has
any elective office.

The Court—Didn’t you agree he was councilman?
Don’t the pleadings show that?

Mr. Kennedy— Certainly,

The Court—Is there any doubt about it?

Mr. Merrey—I don’t know that they do. Let us
look. We have so many cases—if you will pardon
me.

The Court—That is so patent a fact that I think
you might stipulate as to that.

Mr. Merrey—I wouldn’t stipulate very readily,
but I want to think—I do not want to shift my bur«
den if I can help it.

The Court—All right.

Mr. Merrey—I see in the second provision here,
that Barr was elected councilman. That is what it
says, and they admit that he was.

Mr. Kennedy—Certainly. He was in office at the
time this Act went into effect. He was actually
qualified. Of course, if necessary, we have the City
Clerk here, if you want formal proof.

Mr. Merrey—I mean, if you start your formal
proof, I want you to finish it.

The Court—If there is any doubt about it, I think
you better put your proof in that he was elected,
and he was serving.

Mr. Kennedy— All right.

Mr. Merrey—I am not doing this to be technical.

Mr., Weinberger—I want to know if Mr. Merrey
rests his case? It is not up to us to put in our de-
fense at this time.
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The Court—That is the ruling lie asked the Court
to make, that is what I wanted to hear you on.

Mr. Kennedy—All right. Then suppose we call
Mr. Lewis, the City Clerk.

The Court—I do not say you must. You are as-
suming that is true.

Mr. Kennedy—1I thought you said I must.

The Court—No. That was Mr. Merrey’s conten-
tion. I am asking you to reply to that.

Mr. Minturn—If your Honor please, I know your
Honor will recall that we are confronted with three
cases here.

The Court—Yes, we are only trying the Carr case.

Mr. Minturn—We are trying the citizen -case,
which I have argued. We produce the certificate of
office, we produce our present status of the occu-
pant of the office, and that is enough as against the
citizen. Another question might arise—

The Court—Yes. .

Mr. Minturn—That is the question my brother,
Merrey, is endeavoring to inject at this time in this
case, and I say that is improper in this case. This
citizen has no right to know all these things' it is
enough for him to know that we are serving under
the legal authority of the Governor, so far as the
commission is concerned.

The Court—I think that is correct, Mr. Merrey»
How can you go any further than that, except by
your proof, if need be, that the answer that the oth-
er side has given is not sufficient. You cannot shift
it to them, it seems to me, and I will so rule. They
have answered your information.

Mr. Merrey—Well, if the Court please, I except
to your Honor’s ruling.

The Court—You may have it noted.

20
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Mr. Merrey—I might say we are gradually work-
ing—dJustice Mintum is gradually working us into
the position where you may have to rule in the end
that we have no right to come in here and question
that, even though it is wrong, you see? That is
where we are getting to. I know your Honor would
not do that in the end.

The Court—You cannot be sure about that.

Mr. Merrey—I1 feel quite confident about that.

Mr. Minturn—You never can tell what a Court
or a jury will do, Brother Merrey.

The Court—I am rather impressed with the pro-
position that the proofs that you are about to offer
should be offered in the other cases. I think as far
as this case is concerned, we are about through.
That was my thought before.

Mr. Merrey—I understood your Honor to rule
upon that.

The Court— Well, he asked them to permit him to
put in some testimony on the question as to the pro-
priety of it. I think the only question in the tax-
payer’s case—if there is any doubt about it, I do
not want to be wrong about it but I am not any au-
thority on quo warranto at all, as I told you before
—if there is any doubt about it, I would rather re-
serve decision.

Mr. Merrey—Well, if the Court please—

The Court—Well, you submit no cases to me, and
it seems to me that where the Attorney-General
comes in through a citizen’s suit, and asks by what
authority he acts, that is answered by the commis-
sion, isn’t it?

Mr. Merrey—If the Court please, they should have
demurred to our plea, if that is their case, because,
if your Honor is right, they should have simply said,
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“This is a matter of law entirely.” Now, if your
Honor is going to rule that way, you might as well
do it now. If we cannot show that the Governor—
that these Acts which the statute says—if you
won’t listen to them—

The Court—I will reserve decision and hear you
on that matter, if you-wish to argue it now, or on
brief, and if you wish you may move the case of
Barr against Geldziler.

Mr. Merrey—Well, unless you rule right against
me now, I must go and present my proof. I cannot
stop.

The Court—No, not if I reserve my decision on
the question of whether you can present any proof
in the Carr case.

Mr. Merrey—I have Mr. Heher here. I did not
want to bring him from Trenton.

The Court—That is the point of my suggestion
that I will reserve decision on that, and you go on
with the Barr case. I do not want to put him in an
awkward position.

Mr. Minturn—On what point is your Honor re-
serving decision?

The Court—On the question as to whether we
are not through with the Carr case, and whether
he is not estopped from putting in any testimony
to attack the commission. Whether that is not the
answer to the whole Carr case.

Mr. Minturn—I think it is.

The Court—That is my thought, and he gave me
no authority to the contrary, and he is trying to
force me to rule, and I want to be right, and I am
not sure I am right if I rule now.

20
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Mr. Merrey—1I would like a ruling promptly, be-
cause we can put this on next Monday on two days’
notice before the Supreme Court.

The Court—I will rule now. I dismiss the petition
in the Carr case.

Mr. Merrey—I except to your Honor’s ruling.

The Court—You may have it noted.

10

20
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Appearances

PASSAIC COUNTY CIRCUIT COURT

State of New dJersey, ex rel, j

Louis D.Carr, et al,, I
Plaintiff, (Action atLaw
vs. / OnMotion, etc.,

Samuel Geldziler, v

Defendant. }

Paterson, N. J., March 19, 1930. 10
Before—
Hon. Newton H. Porter, Judge.
Appearances:

Edw. F. Merrey, Esq., for Relator.

Hon. James F. Mintum, Jos. J. Weinberger, Esq.,
Thomas J. Kennedy, Esq., and James J. Mur-
ner, Esq., for Defendant.

20

On Motion before Porter, dJ.

The Court— (After extended argument by coun-
sel) The court is asked by counsel for the relator,
in the presence of counsel for the defendant, to re-
verse a ruling made in the first case tried, the Louis
D. Carr case. Three cases were tried practically to-
gether, and most of the testimony was pertinent to
each. In the Louis D. Carr case testimony offered
by the relator was not allowed, the objection by the 30
defendant of its incompetency being sustained. In
the other two cases the testimony was allowed. The
relator now moves that the testimony so given be
considered as having also been allowed in the Louis
D. Carr case insofar as it was applicable to that
case. Counsel for the defendant consenting, the mo-
tion is granted. The court’s ruling of dismissal of
the petition is the same as made previously.






9
Discussion by Counsel

Mr. Weinberger— I want to show that
quo warranto is not the proper remedy,
that is all.

The Court— There 1is- nothing in the
pleadings.

Mr. Weinberger—1I would like to have
Mr. Merrey admit something once in
awhile.

The Court—1I do not think he needs do it.

Mr. Weinberger— I knew he wouldn’t.

The Court— Well, I won’t ask him too
either, because it is not in the case, and
hasn’t anything to do with it.

HARRY HEHER, sworn.

Direct Examination by Mr. Merrey:

Q. Mr. Heher, do you occupy a position of any
kind? A. Public position?

Q. Yes. A- 1 do.

Q. What is it? A. Chairman of the Dem-
ocratic State Committee.

Q. How long have you been Chairman of the
Democratic State Committee? A. Since 1922, 1
think, in the month of February.

Q. Sometime in July, or thereabouts, did you
get a letter from the Governor of the State of
New dJersey, concerning the office of the Board of
Elections of the County of Passaic? A. Shortly
before July 10th, a day or two before, a letter ad-
dressed to me, bearing date dJune 24th, was
brought to my office.

10
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Harry Heher—direct

The Court— 1929?
The Witness— 1929.

Q. Yes; and what was the effect of that let-
ter? A. Well, I have the letter here.
Q. Will you read it?

The Court—Whom was it addressed to?
Signed by whom?

The Witness— It was addressed to me
and apparently signed by the Secretary to
the Governor.

Q. Who is the Secretary to the Governor? A.
Thomas L. Hanson.
Q. Do you know him? A. Oh, yes.

Mr. Merrey— Might I ask if Mr. Hanson
is here? I subpoenaed him.
Mr. Weinberger— He will be here.

Q. Will you read it? A. “My dear Mr.
Heher: Under the act of 1929, which prohibits a
member of the County Board of Election from
holding another elective office, there is a vacancy
in the County Board of Elections in Passaic Coun-
ty in respect to Robert U. Barr. Will you kindly
forward me a nominee for this office, in order that
the work of the County Board of Elections in this
county might continue. Very truly yours, Thomas
L. Hanson, Secretary to the Governor.”

Q. Did you make any response to that? A.
I did.

Q. When? A. AsIstated, on July 10, 1929.
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Mr* Merrey—1 will ask that Mr. Han-
son, who was under subpoena, and I have
an affidavit of service on him, to produce
the original letter.

The Court—Is Mr. Hanson here? Not
here.

Mr. Merrey— Will you admit a copy? He
informed us yesterday he would positively
be here.

Mr. Weinberger— I won’t admit anything
for the time being.

Mr. Merrey— There are other counsel.
T~lk to them.

Mr. Weinberger— We won’t admit any-
thing.

The Court— Do you all agree with Mr.
Weinberger?

Mr. Kennedy— The reason we cannot ad-
mit it is he is attempting to prove a letter
sent to the witness, not the defendant in
this case. I don’t know anything about it.

The Court— The only question is whether
in the absence of the witness, we might
use a copy. He is under subpoena duces
tecum. I will allow the copy to be used
now, subject to being stricken out if he
does not come and if it develops when he

1Q

20

comes it is not in accordance with this'l

copy. You may read it with that under-
standing.

Mr. Weinberger— What is the date of
the letter?

The Court— July 10th.

Mr. Merrey— July 16th.

The Court—He said the 10th.
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Harry Heher—direct

A. Do you desire me to read it for you?
Q. Yes. A. “Thomas Hanson, Esquire—”

The Court— The Secretary to the Gover-
nor has sent word he is on his way. You
may go on.

A. “Thomas Hanson, Esquire, Secretary to the
Governor, Trenton, New dJersey. My dear Mr.
Hanson: In reference to your favor of 24th ult.,
regarding the vacancy in the County Board of
Elections for Passaic County, I beg to say that
such recommendation will be forwarded to you in
the next few days. Your very truly.”
Q. All right. Was there anything else after
that? A. Any correspondence?
Q. Yes. A. Yes.

Mr. Merrey— Can this take the same
course ?
The Court— Oh, yes.

A. On July 16th, 1929.

The Court— That is a letter from you?
The Witness— From me to the Govern-
nor.

A. T addressed this letter to the Governor: “Hon-
orable Morgan F. Larson, Governor of New dJer-
sey, Trenton, New Jersey. Dear Governor: In ac-
cordance with your request I hereby appoint Mrs.
Agnes V. Barr of 80 Union Avenue. Clifton, New
Jersey, as a member of the Passaic County Board
of Elections, to succeed Robert C. Barr. Mr. Han-
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Harry Heher—direct

son recently advised me-that it is your contention
that under the Act recently passed by the legisla-
ture this office became vacant, and this appoint-

ment is in accordance with the request which he

made.

Q.

Yours very truly.”

The Court— Was that the first nomina-
tion or appointment that you made to the
vacant office?

The Witness— Yes.

That 1is signed— pardon me. A. That

was signed by me as Chairman of the Democratic

State Committee.

Mr. Minturn—-As I understand it, if your
Honor please, the Democratic Chairman
simply recommends.

The Court—Tie called it appointing.
That is why I used the word myself. In
the letter to the Governor, he said, “I ap-
point.”

The Witness— X understand :the statute
provides—

Mr. Merrey— What is that? It says nom-
inate on his nomination. The Governor
commissions. The Governor does not make
the appointment.

The Court— He used the word “appoint”
improperly. He should have followed the
language of the statute, and nominated. I
always like to instruct Democrats.

The Witness— Well, if I may be per-
mitted, I construe the statute to require the

110
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Chairman of the State Committee to make
the appointment.

The Court— This is off the record. This
1s merely colloquy between a Republican
and a Democrat.

Did you hear from the Governor’s office

or the Governor afterwards about it? A. Yes.
Miss Smith, one of the Secretaries to the Governor

10 called my office on the telephone.

20

30

Mr. Murner— This is objected to.

The Court-—On what ground?

Mr. Murner—-He is now endeavoring to
ask did he hear from the Governor’s office.
What they told him, so far as we are con-
cerned, the defendants in this case, is hear-
say and it is not admissible.

The Court— I will allow it.

Mr. Murner— We have no way of con-
tradicting it.

The Court— Yes; bring Miss Smith here.

Mr. Murner— We have had no notice of
it.

The Court—You have now, and if you
want it, I will adjourn it.

Mr. Murner— It is merely hearsay. It
is not binding on us.

The Court—It won’t influence the
Court, if it is not proper.

Mr. Weinberger— May we have our ob-
jection noted on the record and an excep-
tion?

The Court-—Yes. But only one at a time.
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There are four of you and you may get me
all mixed up.

Mr. Weinberger— All right. It needs
four to watch them.

A. Miss Smith, whom I know to be one of the
Governor’s Secretaries called my office on the tele-
phone and said that the Governor’s office desired
the formal resignation of Mr. Barr. That inform-
ation was conveyed to me, and on August 1,
1929—

The Court— When? Do you know about
when?

A. Well, I cannoi>--I1 have no way of fixing the
date. The letter of appointment bore date July
16th, and the next letter bore date August 1st.

The Court— Sometime between July 16th
and August 1st, Miss Smith had this com-
munication by telephone with you?

The Witness— Yes; I am quite sure only
a day or two or three days. I sent the let-
ter on August 1st. 1 thereupon, on that
day, August 1st, sent this letter to Mr. Han-
son, “Thomas Hanson, Esquire, Secretary to
the Governor, Trenton, New Jersey, Dear
Mr. Hanson: In accordance with your sug-
gestion and on the theory that a vacancy
exists, I appointed Mrs. Agnes V. Barr, as
a member of the Passaic County Board of
Elections to succeed Mr. Robert C. Barr.
After I forwarded this appointment to

10

20
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your office, Miss Smith sent word to my of-
fice that a resignation of Mr. Robert C.
Barr should be forwarded to your office.
My information is that Mr. Barr contends
that he has not lost membership in the
board, and that ‘therefore no vacancy ex-
ists. He has not forwarded the resignation
to me, and I do not see how I can compel
it. I made the appointment as you sug-

20 gested, because you contended that a va-
cancy had occurred. Under the circum-
stances, therefore, I do not see that I can
do anything further in the matter. Yours
very truly.”

Q. Was that signed by you? A. 1 signed
that.
Q. How were these letters sent, Mr. Heber?
20 A. By mail.

Mr. Merrey—-Now, I ask leave of the
Court to have the originals marked when
they are produced by Mr. Hanson.

The Court—-They will be marked. Is
that all?

A. There was subsequent correspondence. You
30 asked me if there was any more ?
Q. Yes. Well, I do not want to take some-
thing that may not be an issue in this case.

The Court— That was an argument be-
tween you and the Governor, or the Gov-
ernor’s Secretary as to the propriety of
your action and his action?
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The Witness— I asked the Governor why.
The Court— We are not interested in
that.

Q. You mean about the last September 26th?
A. Yes.

Mr. Merrey—1I think he would not let us
put that in.

The Court—1I think not. I can imagine i

what they were.

Mr. Merrey— It was concerning news-
paper articles.

The Court— Yes. *

Q. However— A. Well, in the letter the
Governor’s Secretary sent to me—

Mr. Murner— We are objecting to this.

The Court—Objection sustained.

Mr. Merrey—I think that perhaps we
ought to put this letter in, because this is
the letter direct to the Governor.

The Court— A letter from him to the
Governor?

Mr. Merrey—A letter from Mr. Heher to
the Governor of New Jersey. It recites the
facts of what happened. No answer has
been received by Mr. Heher and no denial
that those facts were true.

A. Well, there was a reply.
Q. There was? A. 1 have it here. That is
what I attempted to say and objection was made.

20
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The Court—1I know. But this is all, as I
understand it, from Mr. Heher—a letter
from Mr. Heher to the Governor or to the
Governor’s Secretary, in which he explains
his position, and a reply from the Gover-
nor in which he explains his; isn’t that it?

Mr. Merrey-—I don’t know that the Gov-
ernor explains his position.

The Witness— Yes, he assigned a reason
for his action.

The Court—1I don’t know.

Mr. Merrey— 1 think we ought to put it
n.

The Court—1I don’t know.

Mr. Kennedy— I object to it.

The Court—1I will allow it.

Mr. Weinberger-—How is it binding on
us, the Governor’s reason?

Mr. Merrey— You are standing behind
the Governor’s paper.

The Court— There is no jury here.

Mr. Weinberger— All right, over our ob-
jection.

The Court—1I cannot rule on it properly,
because I don’t know what it is yet. I will
hear it and then rule.

Mr. Merrey— It is undoubtedly corrob-
oration of Mr. Heher’s statement that he
made the nomination and so on.

The Court— It may be.

Mr. Weinberger— That is a self-serving
declaration.

Mr. Merrey— By the Governor.

Mr. Weinberger— By Mr. Heher.

The Court— You may read it .
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The Witness— Shall I read the letter that
I sent to the Governor.
The Court— If you please.

A. It was dated September 26, 1929.
The Court— Is this to the Governor?

A. “To the Governor. Honorable Morgan F.
Larson, Governor of New Jersey.”

Mr. Kennedy— That is long after they
allege their appointment. How is that fair?

The Court—I cannot tell you. I will an-
swer that when it is read. Do you know
what is in it?

Mr. Kennedy— No, sir. They allege their
appointment was made in July. What hap-
pened subsequent to that has no bearing.

The Court—1I will rule on it after I have
heard it read.

A. “Honorable Morgan F. Larson, Governor of
New Jersey, Trenton, New Jersey, Honorable Dear
Sir:

I am in receipt of news articles clipped from
Paterson papers asserting that your office is re-
sponsible for the statement that you appointed Mr.
Samuel Geldziler as a member of the Passaic
County Board of Elections to succeed Robert C.
Barr, because of my failure to nominate a candi-
date to succeed him. This statement being con-
trary to fact, I am at a loss to understand it.

Your secretary called my attention by letter to
the Act of 1929, which in your judgment made Mr.

Jq
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Barr ineligible to continue as a member of the
County Board of Elections, and requested that I
nominate his successor. I thereupon investigated
that matter, and on July 16, advised you, likewise
by letter, of my appointment of Mrs. Agnes V.
Barr, as a member of said Board. My letter noti-
fying you of the appointment stated that.

‘Mr. Hanson recently advised me that it is your
contention that under the Act recently passed by
the Legislature, this office became vacant, and this
appointment is in accordance with the request
which he made.

While receipt of this letter was not formally ac-
knowledged, Miss Smith of your office, called my
office on the telephone later, acknowledged re-
ceipt of the letter, and requested that, in order to
clear the record, I secure the resignation of Rob-
ert C. Barr, as a member of the abovementioned
board and forward it to your office. On August 1,
I advised your Secretary by letter, that it was Mr.
Barr’s contention that he had not lost membership
in the board, and that therefore no vacancy ex-
isted; that he had not forwarded his resignation
to me, and I did not see how I could compel it; that
I made the appointment in accordance with your
suggestion, because you contended that a vacancy
had occurred.

I am sure you will agree that, in fairness to me,
the facts should be fully and correctly stated. The
hews articles in question carry the clear implica-
tion that I was in default in the performance of
my official duties, and I felt that in the circum-
stances you would be willing to clear up the mis-
understanding that had resulted from the news ar-
ticles in question. I am sure you will not regard
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as presumptuous a request that I be advised of the
reason which prompted the rejection of the nom-
ination of Mrs. Barr. Yours sincerely.” Signed
by me.

On October 2, 1929, this letter was forwarded
to me by the Secretary of the Governor: “My dear
Mr. Heher:

Replying to your recent letter to the Governor,
concerning the appointment to the Passaic County
Board of Elections, the statement given to the XD
newspapers explicitly said that you had recom-
mended Mrs. Barr’s name, but that subsequently
we were advised by you that Mr. Barr would not
resign, claiming that there was not vacancy, which
left no other alternative than litigation, and it
would be foolhardy on the part of this office to ap-
point a wife to succeed a husband to an office the
title was in dispute. Very truly yours, Thomas L.
Hanson, Secretary to the Governor.” .20

Mr. Weinberger— Of course, we object,
and ask that it be stricken out as not bind-
ing on us and ask that it be overruled.

The Court—1I will allow it.

Mr. Weinberger— Allow an exception.

The Court— You may have one.

Mr. Weinberger— Not being too late? [1§

The Court— No, sir.

Mr. Merrey— I think that is all.

The Court— There is not anything really
in either of them that was not already be-
fore the Court.

Mr. Merrey— You may cross-examine.

Mr. Minturn— No questions.
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Mr. Murner— No questions.
Mr. Merrey— We rest our case.

Relator Rests.

DEFENDANT’S TESTIMONY

The Court— Any evidence in reply?

Mr. Murner— If the Court please, do I
understand that Mr. Merrey has rested his
case.

The Court— He has.

Mr. Murner— Of course, Mr. Heher has
testified, as your Honor knows, that on
June 24, 1929, or just prior to that, a couple
of days, one or two, before June 24, 1929,
he had notice that there was a vacancy ex-
isting in the office of membership in the
Passaic County Board of Elections.

Mr. Merrey— I think the testimony ought
to be read, if he thinks that.

The Court— No, he did not say that,

Mr. Murner— He said a day or two be-
fore that he had notice of this vacancy.

The Court—1I did not understand him to
say so.

Mr. Murner— That is my understanding,
sir.

Mr. Merrey— He did not say that,

Mr, Murner-—Well, regardless of wheth-
er or not he said it, he did say on the 24th
day of June, 1929, he received a notice in
writing.

Mr. Merrey— No, he did not.

Mr. Murner— Yes, he did, he read that
letter.
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Mr. Merrey— He said he did not get that
letter until one or two days before July
10th.

Mr. Murner— No.

Mr. Heher—1 do not know that I fixed
the date. May I take the stand?

The Court— You may come back.

Mr. Murner—1I would like to read his
testimony. I will ask the court stenogra-
pher to read his testimony.

Mr. Heher—1I would like to explain.

The Court—-Wait a minute.

(Testimony read by reporter.)

The Court— Mr. Merrey is right.

Mr. Murner— A letter bearing date June
24th.

Mr. Weinberger—I understood him a let-
ter dated June 24th.

The Court— He says so yet.

Mr. Murner— And he did not get it un-
til—

The Court— Shortly before dJuly 10th.
Do you want to cross-examine him?

Mr. Weinberger— Yes.

HARRY HEHER, recalled.

Cross Examination by Mr. Weinberger:

Q. Mr. Heher, where was your office?

The Court—Are you going to examine?
Mr. Weinberger— If I may examine this

witness.
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Mr. Merrey— Didn’t they waive that
cross examination?
The Court—1I will permit it.

Q. Where was your office on June 24, 1929?
A. Trenton.

Q. Where did you receive that letter? A.
Well, I received that letter at my office, of course.

Q. Was it post-marked Trenton, or didn’t you
see the envelope? A. No, I didn’t see the en-
velope.

Q. It was torn? A. Well, I never received the
envelope. My secretary—

Q. You don’t know—

The Court—Let him finish.

A. My secretary opens my mail and delivers the
enclosures to me and I do not see the envelopes.

Q. You don’t know whether or not, Mr. Heher,
that letter was not received by you at your office
or someone in charge of your office on the 24th of
June, 1929? A. Well, I assume it was not. It
could not possibly be received until the next day.
It was dated—

Q. I mean the 25th of June? A. Yes; I cannot
say when it was received because I don’t know.

Q. I assume you are a busy man, going to all
parts of the state, and sometimes you don’t come
back to your office. A. I was very busy at that
time.

Q. Do you keep a diary? A. No.

Q Were you at Trenton on the 24th of June?
A. T could not say. The month of June is always
a busy month for me, because of the number of
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cases that come up in the various courts in which
I practice, prior to the opening of the summer va-
cation, and I was out of town a. great deal trying
cases, and I was out of town in June trying cases,
but I kept in contact, and I couldn’t tell you what
days.

Q. You might have, when that letter came, just
pushed it aside? A. No; I am quite sure I did
not receive that letter. Either one or two days be-
fore.

Q. Can you— A. Wait until I answer the
question.

The Court—Wait.

A. T have no record of the date when I actually
received it, because I made no note of it, but I have
been chairman of the State Committee since 1922
and I know of that provision requiring a vacancy
to be filled in ten days.

Q I am not asking you about the filling.

The Court—You asked him why he knows
when he got it and I think it is pertinent.

A. T know that I acted on that letter within not
more than three or four days after it was brought
to my attention.

Q. How long it laid in your office, whether it
was the 24th of June or the 25th of June, you don’t
know? A. Oh, no.

Q But when you found time to look at your
mail, you saw such a letter on your desk, which
you read, is that right? A. Well, I am telling you
probably three or four days before I sent the re-
ply, I saw that letter.

10
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Q. You saw the letter? A. Yes; and then I
took time to examine the statute.

Q Do you stamp a letter when you receive it?
A. No.

Q Eh? A. No.

Q. None at all? A. No; we never done that.

Q Don’t put a stamp on that when a letter
comes into your office? A. No, sir; that has never
been done in my office.

Q. Whether it laid on your desk you don’t
know? A. No.

Q. From June 25th on? A. I couldn’t tell you,
because I don’t know.

Q You don’t know whether it reached your of-
fice on the 24th of June or on the 25th of June? A.
Of course, I don’t know.

Q. ‘«You would not swear under oath as a law-
yer, would you, as any other witness—withdraw
that. You would not testify today that you did not
receive that letter on the 25th of June?

The Court— He has already said so.

Mr. Weinberger—He did not say it.

The Court—Yes; he did. He said he did
not receive personally until two or three
days before.

A. T am quite sure I did not receive it personally,
but I would not say it did not reach my office on the
25th.

Q. Oh, you wouldn’t say it did not reach your
office? A. Of course, not.

The Court— How could he?
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Q. Who is your secretary? A. Well, I have
two.

Q What are their names? A. Mrs. Anna Sea-
bridge and Paul Bransitt.

Q. Which one handles your mail? A. Mrs.
Seabridge usually.

Q. Who called this to your attention? A. Well,
the letter was on my desk with other mail; I don’t
know who laid it there.

Q. How long it laid there, you don’t know? A.
No, I can’t tell you that.

Q. You don’t read the Paterson newspapers do
you? A. No.

Q. When you received that letter, you say—I
mean when you saw the letter for the first time,
you put no stock in that letter, because you knew—
A. 1 don’t understand that question.

Q. Well, you paid no attention to the letter, be-
cause you knew Mr. Robert Barr had been appoint-
ed by the Governor, the office was filled? A. Well,
I knew that I had nominated Mr. Barr to the Gov-
ernor.

Q Answer the question.

The Court— Hold on!

A. T knew I had nominated Mr. Barr to the Gov-
ernor for a term of two years, a month or two be-
fore.

Q. Yes; and therefore, being interested in pol-
itics as you are, you took the trouble to find out
that he had qualified, didn’t you, and got a com-
mission? A. No, sir, I did not.

Q. Oh, weren’t you interested? A. I did not
take the trouble to ascertain that. I made the nom-
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mation and the Governor appointed every one
that I nominated; at least, I was not informed to
the contrary, and I paid no further attention to it.

Q And therefore you paid no attention when
you got this notice from the Governor? A. I am
telling you what attention I paid to it. I have al-
ready stated that.

Q. You don't know what date the letter was re-
ceived at your office? A. No, sir, I do not.

Q. You don't know whether it was June 24th
or 25th? A. 1 do not.

Q. But the first thing you did was a day or two
before July 10th? A. It might have been three
or four.

Q. Now, it is three or four. A. I cannot fix
the date. I have stated that. I made no record
of it.

Q. Well, you sent the name of Mrs. Barr to the
Governor on what day? Or don't you know that?
A. Well, the letter—1 think it is dated July 16th.

Q. When did you send it? A. On that day. I
assume it was sent from my office.

Q. Do you read your mail every day? A. No.

Q. Eh?

The Court— No.

A. T do not.

Q. How often do you read it? A. It depends
on whether I am in town.

Q How often are you out of town? A. Now,
I can't tell you that. I know—

Q. Well, how often were you out of town in
June? From dJune 24th to July 16, 19297 A. My
recollection is several days during that month.

Q. Keep a diary? A. I do not.
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Q. Keep a court diary when you go to court?
A. No, sir, I do not.

Q. Did you try any cases that week, June 24th?
A. 1 tried several cases that month.

Q. Don’t you keep a record in a book of the
cases you try and what courts you have got to go
to? A. No, sir.

Q. You do not? A. No,

Q. How do you remember that? A. My Secre-
tary advises me of that.

Q. Hasn’t she a diary? A. 1 assume she keeps
a record of it.

Q. Do you know whether you were in your of-
fice that day? A. Which day?

Q. June 24th or 25th? A. No, I don’t know.

Q. You might have seen the letter, if you don’t
know whether you were in your office or not and
you had those letters on your desk. A. My recol-
lection is that I acted on that letter within three
or four days after it was brought to my attention.

Q. Mr. Heher, you are a busy man? A. 1 told
you I do not remember it. 1 was personally con-
cerned only in the examination of this law to see
what the effect was, and then I wrote the letter to
the Governor.

Q. Mr. Heher, you are a busy man, with thou-
sands of people asking you to do favors,—politi-
cians and heelers from all kinds of cases, aren’t
you? Am I right or wrong?

Mr. Merrey—Is that a statement?

Q Am I right or wrong—withdraw it.

Q. You have several hundred people to inter-
view during the week, don’t you? A. I dont know
about that. .

in
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Q At times? A. A great many people, no
doubt about it.

Q. You get a great many letters? A. Yes, sir.

Q And you stack them up on your desk? A.
I guess that is it at times.

Q. You guess that is it. Well, whether that let-
ter was there on June 25th and you saw it or not,
you don’t know? A. No; I said that I—

Q. I mean with certainty, Mr. Heher. A. I
made no record of the date when I first saw the let-
ter.

Q. Certainly not. A. My recollection is that
I acted within three or four days—

Q. Well, your recollection may be bad?

The Court—Let him answer the question.

A. Because I was familiar with the provision of
the law with regard to vacancies to the filled in ten
days. I had filled several vacancies during my in-
cumbency as Chairman of the State Committee.

Q. Mr. Heher, your recollection may be bad, be-
cause you don’t know what cases you tried during
the week?

Mr. Merrey—1I object to that. What right
has counsel to say that?
Mr. Weinberger—1I withdraw it.

Q Might not your recollection be bad?

The Court—I might say it won’t have
any influence with the Court.

Mr. Merrey—1I know it would not.

The Court—You are wasting time. I think
Mr. Heher’s recollection is probably very
good. Anything more?
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The Witness—1I think that is enough.

Mr. Weinberger— One more thing.

The Court—No jury here, you know. Mr.
Heher and I are old friends.

Q. Mr. Heher, were you in your office on June
24th to July 1st, any day? A. You mean every
day?

Q Any day. A. Oh, I assume I was there on
some day. I am quite sure of that, although I
could not fix the date.

Q How many times, Mr. Heher? A. Was I
in my office during that week?

Q. Yes. A. I couldn’t answer that. I don’t
know.

Q. A hundred?

The Court—He cannot say, he says.

Q. Would you look at your mail when you came
in every day when you were there? A. No, many
days I did not find time to go to the office at all.

Q. Didn’t you pay any attention to mail? A.
Yes, sir.

Q. Aren’t you interested in the mail that comes
in? A. I am.

Q. Some days you go there and you don’t look
at your mail? A. I say that on many days I am
required to be out of town or away from the office.
Very often when I reach my office in the morning
I have to talk to people and then I must leave for
Court, and if I don’t find time to look at my mail,
I don’t do it, because I can’t do it.

Q. Well, from June 24th, or June 25th until
July 1st, did you look at your mail? A. Oh, I as-
sume so, though I cannot answer that definitely,
I don’t know.

20
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Q. Was this letter among them? A. I have no
recollection of that.
Q. That is all.

Mr. Merrey—Is that all?

Q. Just a minute. Did you mail the letter to
the Governor? A. No.
Q. That is all.

Mr. Merrey—Is that all ?
The Court— Anything more, Mr. Merrey?
Mr. Merrey— No.

Mr. Murner—Now, if your Honor
please,—

The Court—The Governor’s Secretary is
here, I take it, Mr. Hanson. Will you pro-
duce some letters that have been subpoen-
aed, July 10th—or rather, July 16th, I guess
it is—yes, July 10th and dJuly 16th, Mr.
Heher to you or to the Governor.

Mr. Hanson—1I have a letter of July 10th,
but I have not the letter of July 16th and
I was unable to locate it.

The Court—Have you looked for it?

Mr. Hanson— Yes.

The Court— Cannot locate it?

Mr. Hanson— No.

The Court—Do you remember it?
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Mr. Hanson—Yes, I recall the letter.

The Court—Very well. Let the letter of
July 10th be produced.

Mr. Merrey—He is here and I think we
better put it on the record and let him be
sworn.

THOMAS L. HANSON, sworn.

Direct Examination by Mr. Merrey :

Q. Would you mind letting me see the letters?
A. Yes, that is the whole file.

Q. The only one is the 16th? A. Yes.

Q Mr. Hanson, you are Secretary to the Gover-
nor? A. I am.

Q. Do you remember receiving a letter from
Harry Heher of July 10th, which you were sub-
poenaed to bring here? A. Yes.

Q. Did you look for it among the files? A. Yes.

Q. Cannot find it? A. I have the letter of July
10th.

Q I mean July 16th? A. July 16th, I looked

for it, but I cannot find it.

The Court—But you do recall receiving a
letter—that letter.

The Witness— Oh, yes.

The Court—What was that date?

Mr. Merrey— Can I show you this and ask
you if this is a copy of it?

The Court—Yes.

(Witness examines paper.)

A. Yes, that is a copy of the letter.

10
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The Court—In other words, you were ad-
vised by Mr. Heher that he appointed a Mrs.
Barr to this office?

The Witness— That is right, yes, sir.

The Court—-Very well.

Mr. Merrey— That is all.

The Court—If you have no objection, [
will allow the Secretary to take back the ori-
ginal. Is there any objection?

Mr. Merrey—We have copies of those.

The Court—Any objection to that?

Mr. Murner—Which letter?

The Court—The only letter he brings is
the original of July 10th.

The Witness—And September 26th.

Mr. Murner— Both of which Mr. Heher
wrote?

The Witness—Yes.

The Court—Very well, you may take them
back with you, Mr. Heher.

Examination by Mr. Weinberger:

You mailed the letter on June 24th?

Mr. Merrey—1I object to that. That is not
cross examination.

Mr. Weinberger— Trust me to know.

Mr. Merrey—1 suppose you do.

The Court—1I will sustain the objection.

Mr. Weinberger—1I won’t press you at this
time. I will call him as our witness.

The Court—AIll right. Stay around. I
was trying to get rid of you.

Mr. Merrey— That is our case. We rest.
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MOTION FOR DISMISSAL

Mr. Murner—I would like at this time to move
for a dismissal of the proceedings, on the ground
that they have not established that Mrs. Barr was
commissioned by the Governor, as the Act re-
quires.

The Court—Motion denied on that ground.

Mr. Murner—Your Honor, allow an exception?

The Court—You may have it. 0

Mr. Murner— Number two, on the ground that
on the testimony that has been used before your
Honor, as part of their case, there is no proof that
the Governor was notified of any nomination by
Mr. Heher, the Chairman of the Democratic State
Committee, within the period of ten days that the
Act requires. Mr. Heher says this, that three or
four days before the tenth day of July, and he
won’t say for sure it was not on the first day of 20
July, he received this communication from the Gov-
ernor, in which it advised them that there was a
vacancy existent in this County, calling upon him
to make a nomination; that on the 10th day of
July, he wrote to the Governor and said that he
would send him a nomination within the next few
days; then on July 16th they state that he dic-
tated a letter in which he endeavored to make a
nomination. If it was delivered to the Governor 30
on the 16th day of July, there is no proof before
your Honor that it is within the ten days that the
statute provides.

The Court—There is no question but what it was
received by the Governor, because that is the test-
imony of Mr. Hanson.

Mr. Murner— But it is important, if your Honor



£0

20

30

36
Motion for Dismissal

please, that it be done in accordance with the
statute that provides it must be done within ten
days.

The Court— That may be, but why raise a ques-
tion of fact when there is no question of fact on the
receipt of that letter?

Mr. Murner—If that is so, .and the testimony
is as I have stated that it is, the law is that Mr.
Heher had no right to make a nomination after the
ten days.

The Court—In other words, from the ten days
from the time that the statute was enacted, Mr.
Heher must have nominated, or he was through; is
that right?

Mr. Weinberger— No.

Mr. Murner—We do not contend that. If your
Honor please, the Act does not say who shall not-
ify him. It says after notification of a vacancy he
shall within ten days after notice. Now, we con-
tend that the Act of itself—the fact that Mr. Barr
qualified to an office—he knew of it. He knew he
was a Councilman. That when this act was passed,
that that was public notice. He knew he was in
office, and he knew that within ten days after that,
he would be required to fill the vacancy. But in
addition to that, that he received on the date of
June 24th, a communication—when, he will not say.
He will say that if was prior to July 10th, three or
four days. He would not say he did not receive it
on the first day of July. But if it was four days
before that time, the testimony that they adduced
here is to this effect, that it was on July 16th, he
dictated a letter. That still doesn’t comply with
the provisions of the statute. He complied with
that regarding the Chairman of the State Com-
mittee, to notify the Governor. Mr. Heher, on the
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contrary, says he did not—and I have the letter—
he doesn’t say he notified the Governor. There is
no proof here that he did notify the Governor with-
in the ten days that the Statute requires, and I say
under the law we are entitled at this time to have
a dismissal.

The Court—He did not think the Governor
would be in such.a hurry.

Mr. Murner—No, but he was.

Mr. Merrey— He did not make any nomination
himself for a month after.

Mr. Murner—He took that. Those are the facts
and undisputed. That is tl%eir testimony, that
there was a receipt of a notice. It might have been
on July 1st. Mr. Heher don’t know.it was not. He
says he doesn’t remember. Then on July 16th, he
says he dictated a letter. He still does not say
that he notified the Governor as the law requires.
It says here: “In case of a vacancy arising in any
of the County Boards of Election from any cause
other than expiration of time, the Governor shall
be forthwith notified.”

Mr. Merrey— By whom ?

Mr. Murner— “Notice of such vacancy to be given
to the Chairman of the State Democratic Com-
mittee, and such Chairman shall not later than ten
days thereafter nominate a successor.” Now, then,
if the Court please, they have testified here as part
of their case that it might have been on July 1st.

The Court—Do not waste any more time about
that, because I am quite satisfied from Mr. Heher’s
testimony that it is a fact that he actually received
the letter of June 24th, a few days before he an-
swered if on July 10th. He says that repeatedly
and you gentlemen with all of your ingenuity
could not get him to change his story.
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Mr. Murner— But, nevertheless, that is really, if
your Honor please, the letter of July 10th.

The Court— So when he got actual notice of the
vacancy, I have no doubt was a few days before
he replied to the letter.

Mr. Murner— That was”on July 10th.

The Court—When he replied.

Mr. Murner— He said he did not make a nomina-
tion until July 16th.

The Court—That is correct.

Mr. Murner— Now then, he does not say that
he notified the Governor as the Act requires. The
Act says that such Chairman shall not later than
ten days after nominate a successor who shall
thereupon be commissioned by the Governor.

Mr. Merrey-—It doesn’t say the Governor shall
notify him.

Mr. Murner—Who was he going to send it to,
some dJustice of the Peace in Weehawken?

The Court—1I will have to look at the statute. I
will reserve decision. Do you wish to be heard?

Mr. Weinberger— He doesn’t even testify he
mailed the letter.

The Court—He doesn’t have to. He received it.

Mr. Weinberger—He might have received it on
th 25th of November.

The Court—dJuly 16.

Mr. Weinberger— No; that is the date of the let-
ter.

The Court—I haven’t any doubt about that. Thii
case is not going to be decided on the supposition
that Mr. Heher sent a letter on July 16th and the
Governor never got it.

Mr. Weinberger—If you argue that way—

Mr. Merrey—May I proceed?
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Mr. Weinberger— Mr. Barr’s letter which he re-
ceived, dated the 16th—he letter Heher sent out—
the letter he says he sent out was dated July 16th
to the Governor. Your Honor says that you are
not going to suppose that letter might take five
or six days or ten days or ten months. Then your
Honor must bear this in mind, Mr. Merrey offered
in evidence a letter dated June 24th that Mr. Heher
got. Now, if your Honor is going to say that it
doesn’t take any more time to get from Mr. Heher’s jq
office to the Governor’s office—

The Court—There is no dispute about the fact
that the letter the Governor received was received
in Mr. Heher’s office promptly. Mr. Heher does
not attempt to say it was not. He says it prob-
ably was, but it was not received by him, it was
not called to his notice, until a few days before
the 10th of July. There is no mistake about that.

Mr. Weinberger—If your Honor please, I think 20
that that is constructive notice when a letter is
sent to a man and he lets the letter lay on his
desk.

The Court—Do not let us waste so much time
about facts that are a clear as noonday sun.

Mr. Weinberger— All right.

The Court— The facts are not in dispute. What
the law might be, whether he must have actual
notice, or from whom, I cannot say until I look at 30
it. Do you want to be heard, Mr. Merrey?

Mr. Merrey—In this subject?

The Court—Yes.

Mr. Merrey—1 think counsel is begging the ques-
tion, because there is nothing in the Act which says
it is ten days after the Governor does it. There
is nothing there that says the Governor is to notify
Mr. Heher at all. We proved what happened.



2q

20

30

40
Thomas L. Hanson—direct

The Court—I do not believe the statute meant
to put any such responsibility on the Governor.

Mr. Merrey—I think on this kind of County
Board, the remaining members would take notice

of the vacancy.
The Court—I do not think the Governor had to.

I think Mr. Weinberger contends that.
Mr. Merrey— The thing is this: Mr. Heher did
it, and there was correspondence afterwards be-

tween them. /
The Court—If the Legislature did not say who

was to give the notice, how am I to know who was
to give i1t? You gentlemen say that the Legislature
Was silent as to who was to give the notice?

Mr. Merrey— Yes.

The Court— How do I know who was to give it?

Mr. Merrey—I1 don’t know.

The Court— No idea about it?

Mr. Merrey— No, sir.

The Court—Do you want to put in a defense?

Mr. Weinberger— Certainly.

THOMAS L. HANSON, recalled.

Direct Examination by Mr. Murner:

Q. Mr. Hanson, as Secretary to the Governor of
the State of New dJersey, did you notify Mr. Harry
Heher, the Chairman of the Democratic State Com-
mittee, of the fact that a vacancy existed in a mem-
bership in the Passaic County Board of Elections?
A. T did.

Q. When did you do that? A. By letter dated
June 24, 1929.

Q. Did .you after that receive any nomination
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from Mr. Heher to fill that vacancy? A. Well, the
Governor’s office was notified by Mr. Heher of a
nomination.

Q. That was when? A. Letter of July 16th.

Q. You don’t remember when that was received ?
A. 1 don’t know the date, no.

Q. It was not received before July 16th? A. No,
no.

Q. That is all.

10
Mr. Merrey—1I have no questions.

By the Court:

Q. Of course, you don’t know of your own
knowledge when your letter of June 24th was
mailed either? You did not mail it personally?
A. T did not mail it personally. It went out on
that day.

Q. You assume it went out in due course? A. 20
I assume it went out that evening, yes.

Mr. Murner—May it be agreed to expedite
the thing, that we proved the commission
once more, and the oath of office?

The Court—No dispute about the oath of
office.

Mr. Merrey—I1 do not think there is. I
do not make any dispute about it. on

The Court—It is understood and agreed
that the Governor commissioned Mr. Geld-
ziler and he qualified by taking the necessary
oath of office and has been exercising the
duties of the office since. Do you rest?

Mr. Murner—We rest.

The Court—The court will reserve deci-

sion.
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NewdJersey Courtof Errors and Appeals

THE STATE OF NEW JERSEY

ex rel., LOUIS D. CARR, Quo Warranto
Relator On Appeal
vs. from the
SAMUEL GELDZILER, Supreme Court
Defendant

Briefof Edward F.Merrey,
of Counsel with Relator

STATEMENT

The information in this case issues to test the
right of Samuel Geldziler to hold the office of a
member of the Board of County Board of Elections
of the County of Passaic. It issues in the name of
the Attorney-General at the relation of Louis D.
Carr, who was given permission to exhibit by Jus-
tice Black under the provisions of Section 1 of the
Quo Warranto Act. (C. S. 4210.)

This suit is one of three brought to test the
right of Geldziler to hold said office. One case is
brought by Robert C. Barr and another by Agnes
V. Barr, both of whom claim the office. Both
these cases are brought under the fourth section
of the Quo Warranto Act and the defendant in
each case has tried to raise the question that the
office in question is not a municipal one, and
that for that reason quo warranto will not lie und-
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er the fourth section. Upon this question being
suggested, the relator in this proceeding in order
that the matter might be decided on the merits
and not on a technical question of procedure, ap-
plied to Justice Black and received permission
under the first section to exhibit the information
in this case. Under the first section of the Quo
Warranto Act, there is no limitation as to the char-
acter of the office. Sinee all the questions pre-
sented in this case are fully argued in the briefs
submitted into the other two cases, it would only
be repetition to present them here.

We respectfully request that the court consider
the arguments presented in the briefs of counsel
for relator in the cases argued herewith of Agnes
V. Barr vs Geldziler, and Robert C. Barr vs Geld-
ziler as having been made herein. We print here
merely the points made so as not to be considered
as having waived the same.

SPECIFICATION
We claim,
1. The defendant is not entitled to the
office.

2. The Governor had no power to fill
the office in that no vacancy existed at the
time he made the appointment.

3. If avacancy existed in the office, the
Governor was obliged to commission Agnes
V. Barr, the nominee of the State Chair-
man.
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ARGUMENT
I

THE NOTICE TO THE STATE CHAIRMAN
FROM THE SECRETARY OF THE GOVERNOR
WAS NOT THE NOTICE CONTEMPLATED BY

THE STATUTE

II
THE APPOINTMENT OF AGNES V. BARR WAS
MADE BY THE STATE CHAIRMAN WITHIN
TEN DAYS AFTER THE ACTUAL RECEIPT OF

NOTICE FROM THE GOVERNOR

II1
THE CHAIRMAN’S RIGHT TO NOMINATE DID
NOT EXPIRE UNTIL THE GOVERNOR MADE

AN APPOINTMENT

v
THE OFFICE OF ROBERT C. BARR WAS NOT
VACATED BY THE ACT OF APRIL 30TH, 1929

Respectfully submitted,
EDWARD F. MERREY
OF COUNSEL WITH RELATOR






ANSWER TO BRIEF OF DEFENDANT-
RESPONDENT

Counsel for the defendant-respondent under
point 1 insists: first, that the question involved in
this case 1s a moot question; and, second, that our
side delayed in pursuing- the appeal. It seems to
us that counsel is unfair in these statements.
The question involved is not a moot question.
While the office in question has expired, the re-
spondent must know that he was unable to col-
lect any salary from the County of Passaic which
now holds the sum of $2,916.55 to abide the result
of this suit. Even if the County had not retained
the money but had paid it to the respondent, he
would have had to return it if unsuccessful here.
We cannot understand the claim made in the brief
that this is a moot question.

We have not delayed in bringing on this appeal.
The rule for judgment was entered April 15th,
1930, and was not served on relator’s counsel for
some time thereafter. The notice of appeal was
dated July 9th, 1930. The printed state of the
case was served on counsel for respondent on
August 19th, 1930. Our briefs were served on the
respondent on October 6th, 1930. The earliest the
appeal could have been brought on for hearing
was the October Term, 1930. The case was no-
ticed for hearing at that term but the acknowl-
edged service of notice reached the Secretary of
State s office too late to be put on the printed
list. Counsels were present and agreed that the
case should be submitted on brief, but the court
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announced that no case would be taken up be-
yond 100. .The proper number of the case would
have been over 200. It therefore could not be
heard even had it been on the printed list. The
case was then on the list again for the February
Term, 1931, and another agreement was made that
it be argued on brief and briefs of all parties were
filed but it was not reached, as it was still above
No. 100 and went over again to the May Term,
1931.

There has therefore been no delay on our
part in bringing the matter to hearing.

Respectfully submitted,

EDWARD F. MERREY,
Counsel for Relator-Appellant.
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U. On Appeal from
Supreme Court.

Samuel . Gel dzil er ,
Defendant-Respondent.

BRIEF ON BEHALF OF DEFENDANT-
RESPONDENT.

Statement of Facts.

The information in this case issued to test the
right of Samuel (feldziler to hold the office of a
member of the Passaic County Board of Elec-
tions. By consent of all the parties, a jury was
waived and this action, together with two other
related actions were tried before Honorable New-
ton H. Porter, Judge of the Passaic County Cir-
cuit Court, to whom the cases were referred by
the Justice of the Supreme Court holding such
Circuit Court, without a jury.

It is to be observed that this action is one of
three related actions brought simultaneously with
two others by Agnes V. Barr and Robert C. Barr.
All three actions deal with the same office, present
common questions of law and fact and, in general,
rest upon common grounds. They were all tried
together in the lower court and all were decided
favorably for the defendant-appellee. Robert C.
Barris the husband of Agnes V. Barr, the relator
in another action. Each claims the same office as
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against Samuel Geldziler. One of the Barrs must
obviously fail, assuming of course that Mr. Geld-
ziler i1s not entitled to the office; and both there-
fore must necessarily recognize this. Harry
Heher, chairman of the Democratic State Commit-
tee, as will be indicated in another part of this
brief, realized the same situation in that he rec-
ognized the ineligibility of Mr. Barr and nomi-
nated Mrs. Barr. It is respectfully submitted,
therefore, that the appellants themselves are un-
decided as to their own positions and are
attempting to have this Court consider the mat-
ters as original rather than appellate.

Judge Porter decided the case favorably to the
respondent, Samuel Geldziler. The Court found
from the evidence that the said Samuel Geldziler
legally occupied the office as a member of the
County Board of Elections for the County of Pas-
saic, by virtue of a commission issued by the Gov-
ernor of the State of New Jersey, bearing date the
4th day of September, 1929, and appointed the said
Samuel Geldziler as a member of the County
Board of Elections for a term expiring on the 1st
day of March, 1931. The Court further found
from the evidence that after having received said
commission he duly qualified in accordance with
law to serve as a member of the said County
Board of Elections. In the proceeding brought
by Louis D. Carr the Court ordered that final
judgment be entered in favor of the respondent,
Samuel Geldziler.

The final conclusion in this case depends upon
the opinion of this honorable Court in deciding
these questions: First, was the relator, Robert C.
Barr, properly declared ineligible to occupy the
office in question? Second, was the office in the
County Election Board legally vacant? Third,
was Agnes V. Barr properly appointed to such
office? Fourth, was the respondent, Samuel Geld-
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ziler, properly appointed to such office by the
Governor, and is he legally entitled to hold and
continue in said office ?

The facts from the pleadings and as testified to
at the trial in substance are as follows: Robert C.
Barr was appointed and commissioned on March
1st, 1929, as a member of the County Election
Board of Passaic County for a term of two years
from that date. He exercised the duties of his
office and was in office on April 30, 1929. On that
date an act of the Legislature was approved, ef-
fective from that date, amending the law concern-
ing membership in County Election Boards,
Chapter 257, P. L. 1929. The act so far as it is
pertinent to the issue of this case provides as
follows:

“ The county board of elections shall con-
sist of four persons, who shall be legal voters
of the counties for which they are respec-
tively appointed. Two members of such
county board shall be members of the politi-
cal party which at the last preceding general
election cast the largest number of votes in
this State for members of the General As-
sembly, and the remaining two members of
such board shall be members of the political
party which at the said election cast the next
largest number of votes in the State for mem-
bers of the General Assembly; provided,
however, that the office of member of the
county board of elections in any of the coun-
ties of this State shall be deemed vacant upon
such member becoming a candidate for any
office to be voted upon at any primary, gen-
eral election or special election, except for
nomination for or election to membership in
any county committee or State committee,
said candidacy to be determined by the filing
of a petition of nomination duly accepted by
such member in the manner provided by law;
provided further, that no person who now or
hereafter holds elective public office shall be
eligible to serve as a member of the county
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board of elections during the term of such
elective office.”

On April 30, 1929, Robert C. Barr was a mem-
ber of the Council of the City of Clifton, an elec-
tive office. Under date of June 24, 1929, the
Secretary to the Governor addressed and sent a
letter to Harry Heher, Chairman of the State
Committee of the Democratic Party, advising him
that a vacancy existed in the Passaic County
Board of Elections by reason of Mr. Barr’s ineli-
gibility to the office under the act of April 30,1929,
and requesting a nomination to fill the vacancy.
Mr. Heher contended that he did not actually re-
ceive this letter until he saw it with other opened
mail in his office a few days before July 10, 1929.
On that date, evidently realizing that a vacancy
existed by virtue of Robert C. Barr’s ineligibility,
he replied to the letter stating that a nomination
would be made within a few days. Under date of
July 16, 1929, Mr. Heher sent a letter to the Gov-
ernor nominating Agnes V. Barr to the office in
question. On August 29, 1929, the Governor ap-
pointed and commissioned Samuel Geldziler, de-
fendant, to the position. Mr. Geldziler took the
oath of office and entered upon the duties of the
office and continued to perform the same. It was
stipulated in open court that the respondent,
Samuel Geldziler, had received a commission from
the Governor of the State of New Jersey on the
fourth day of September, 1929, appointing him a
member of the County Board of Elections for the
County of Passaic for the term ending on the first
day of March, 1931, which commission was offered
in evidence, and that the said Samuel Geldziler
had been duly sworn to act as a member of the
County Board of Elections of the County of Pas-
saic in accordance with law.

Louis D. Carr brings this information as a tax-
payer and in the name of the Attorney General for



the purpose of testing the right of the said Samuel
Geldziler to hold the office of a member of the
Board of County Board of Elections of the County
of Passaic. If the defendant’s right to the office
is upheld, then this relator’s proceeding was prop-
erly dismissed by the lower Court.

POINT I.
The question involved is a moot question.

It will be observed by this honorable Court
that the term of the office, title to which is dis-
puted, will expire on March 1st, 1931. Had the
appeal in this case been diligently pursued after
judgment was pronounced by the lower Court,
the decision by this Court would have been pro-
nounced in the term previous to the forthcoming
February term. As it is, because of the delay of
the relator-appellant in pursuing the appeal, this
cause comes to be heard before this coming Febru-
ary term. Certainly a decision will not be forth-
coming until some time after March 1st, 1931. By
that time the term of office of the present incum-
bent will have expired and the decision of the
Court will be of no practical consequence in de-
ciding title to said office.

In view of the date of said expiration and the
date at which this appeal is presented and the
time at which a decision will be rendered, which
will be long after March 1, 1931, it is respectfully
submitted that the question involved presents
purely a moot question and that therefore this
appeal should be dismissed and judgment affirmed.



POINT II.

Mr. Barr was legally and properly ousted from
office, and the subsequent appointment of Mr.
Geldziler was proper and legal and in strict con-
formance with the statutory provisions.

The act of April 30, 1929, before recited, and
entitled “ An Act to Amend an act entitled ‘An
Act to regulate elections’ (Revision 1920), ap-
proved April eighth, one thousand nine hundred
and twenty-one, clearly establishes the legal right
of Mr. Geldziler to occupy the office. Said act
is an amendment to Sec. 17, of the “ Act to regu-
late elections,’” Rev. of 1920. It amends the law
in two respects. First, it vacates the office of any
member of the County Board of Elections upon
his becoming a candidate for any elective office,
except to membership in county or state commit-
tee. Second, it provides that no person holding an
elective public office shall be eligible to the County
Board of Elections during the terms of such elec-
tive office.

At a general election held in the City of Clif-
ton, County of Passaic and State of New Jersey,
on the sixth day of November, 1928, Robert 0.
Barr was elected Councilman of the Third Ward
of the aforesaid City of Clifton, for a period of
two years commencing with the first day of Janu-
ary, 1929, to and including the thirty-first day of
December, 1930, and on the aforesaid first day of
January, 1929, said Robert C. Barr accepted said
office of Councilman of the aforesaid Ward in the
City of Clifton by being duly sworn to perform the
duties thereof and the aforesaid Robert C. Barr
thereby duly qualified to serve as aforesaid
Councilman of the Third Ward in the aforesaid
City of Clifton, on the first day of January, 1929,
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and lie thereby did accept that office of Council-
man and became a member of said body and on
April 30, 1929, when the act amending the act to
regulate elections was approved, was holding the
elective office of Councilman. There is no dispute
about this.

The law applicable to this set of facts is very
clear and leaves no question of doubt. Clearly
at the time the aforementioned act took effect, Mr.
Barr was holding an elective office and by the pro-
visions of said act he became at that time ineligible
to serve on the County Board of Elections. Chap.
257 P. L. 1929 provides:

“that no person who now or hereafter holds
elective public office shall be eligible to serve
as a member of the County Board of Elec-
tions during the term of such elective office.”

Ineligible as here used means incapable, unquali-
fied. Of necessity there was created a vacancy in
the County Board of Elections which made it
proper for a new appointment to fill the vacancy.
Clearly there was a vacancy in the office as soon
as the act took effect, Barr holding an elective
office.

The principle of incompatibility of offices at
common law, as well as under statutory and con-
stitutional provisions, is well settled. For ex-
ample, see Howard v. Harrington (1916)*, 114 Me.
443, L. R. A. 1917A, 211, 96 Atl. 769, in which the
Court said:

‘“The doctrine of the incompatibility of of-
fices is bedded in the common law, and is of
great antiquity. At common law two offices
whose functions are inconsistent are regarded
as incompatible. The debatable question is,
what constitutes incompatibility?”

We submit that the incompatibility of the offices
in question is settled by the statute involved, and
we need not go further on this particular phase.
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In the case of Newark v. Civil Service Commis-
sion, 98 N. J. L. 417, the Supreme Court, on a writ
of certiorari, said, at page 422:

“ The fourth ground of attack is, there was
no vacancy in the office of business manager
of the board of education of Newark, when
on February 28, 1922, the civil service com-
mission by resolution changed the classifica-
tion of the Dbusiness manager from the
unclassified to the classified service. Where
there is an office, hut no legally qualified in-
cumbent, there is a vacancy. Davis v. Davis,
57 N. J. L. 80; 29 Cyc. 1400, para. 3. The
office 1s vacant when it 1s without an incum-
bent who has a right to exercise its func-
tions.”’

This case was affirmedin 99 N. J. L. 106.

The case of Davis v. Davis, 57 N. J. L. 80, dealt
with the same type of question as in the case at
bar. It was an information in the nature of a
quo warranto, filed by certain persons who claimed
to be legally appointed chosen freeholders of the
County of Camden, to test the legal right of cer-
tain other persons to exercise the functions of a
board of chosen freeholders of such county. Jus-
tice Reed, speaking for the Supreme Court, said,
at page 82:

“ The facts set out in the information show
that the relators are the legal appointees to
the offices now in dispute. These facts are the
following: An act of 1894 (Pamph, L. p.
298) provides for an election of a member of
the board of chosen freeholders in each ward
and township and in each borough possessing
complete autonomy of local government, in
the manner provided for municipal and town-
ship elections. This act took effect on May
9, 1894. The time for municipal and borough
elections for that year had been passed. On
May 25th, 1894, the act terminating the terms
of the old members of the board went into
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effect. After that date, the old members being
functus officii, and no one having been elected
to membership in the board under the act of
May 9th, 1894, there were offices and there
were no legally qualified incumbents. This
constituted a vacancy. Mech. Pub. Off., sec.
125; State v. Stocking, 71Ind. 329, Am. & Eng.
Encycl. L., Yol. 19, p. 430.”

In 29 Cyc. 1400 par. three, we find the follow-
ing:
1IA vacancy in office exists only where there

is no person authorized by law to discharge
the duties of the office.”’

Mr. Barr was legally ineligible and the office
vacant because the act specifically provided that
any person in his status was unauthorized to
occupy said office.

Further, on page 1401 in 29 Cyc:

“ A vacancy in office, for any of the causes
enumerated in the statute, occurs usually at
the time of the happening of the event whose
occurrence is by the statute the cause of the
vacancy and no judicial determination that a
vacancy has occurred is necessary.”

The occurrence of the event in the case at bar
was Mr. Barr’s serving in an elective office.

In Oliver v. Jersey City, 63 N. J. L. 634, the
Court of Errors and Appeals held that when a
person legally holding one office is elected or ap-
pointed to another, but is prohibited by a statute
from holding both, upon accepting the second his
de jure title to the first ends, and his successor
may at once be appointed or elected.

In the case at bar, Mr. Barr’s election to the
office of Councilman, per se, prohibited him from
occupying the office to the election board and con-
sequently there was a vacancy created in said
election board.
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We have thus tried to show that Robert C. Barr
became ineligible to occupy said office and by
force of statute was automatically removed, thus
creating a vacancy.

This disposes of Point Pour in the argument of
relator’s brief.

POINT I,

Whether the office of member of the County
Board of Elections is a municipal office under the
Quo Warranto Act is of no consequence.

We contend it would make no difference. The
acts are clear as to the character of the offices in-
volved. The proviso in chapter 257 P. L. 1929

says:

. . provided however, that the office of
member of the county board of elections in
any of the counties of this state shall be
deemed vacant upon such member becoming
a candidate for any offiee to be voted upon at
any primary, general election or special elec-
tion ... provided further that no person
who now or hereafter holds elective public
office shall be eligible to serve as a member
of the county board of elections during the
term of such elective office.’’

It will be noted that the statute refers to member-
ship of the county board of elections merely as
an office, and whether it is a municipal office under
the Quo Warranto Act or not, is of no import.
There 1s no question that the statute referred to
deals with the particular office involved, and the
statute referred to is dispositive of the question.
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POINT V.

There being a vacancy created in the County
Board of Elections, it was proper that a new ap-
pointment be made.

We now consider the claim of Agnes V. Barr
to the office.

Article 6, Sec. 19 of the Election Act, provides
how vacancies shall be filled. This section reads
as follows:

“In case of a vacancy arising in any County
Board of Elections from any cause other than
expiration of the term, the Governor shall be
forthwith notified, notice of such vacancy to
be given to the chairman of the State Com-
mittee, and such Chairman shall, not later
than ten days thereafter, nominate a succes-
sor, who shall thereupon be commissioned by
the Governor; all appointments to fill vacan-
cies shall be for the unexpired term only.”’

This act is silent as to whose duty it is to notify
the Governor or the Chairman when a vacancy
occurs. Someone quite evidently did notify the
Governor of the vacancy. A duty by the Gover-
nor to then notify the Chairman cannot be read
into the law by any construction of the act. How-
ever, the law provides that the State Chairman
be notified. There is no question that the Gover-
nor did in fact notify him, whether it was his duty
to do so or not. Mr. Heher, State Chairman, ad-
mits receipt of the letter (see State of Case, p. 9,
lines 30-36 inclusive). Said letter on the following
page (10, lines 22 to 33) notified said chairman
that a vacancy existed and requested a nominee
for said office. This letter was sent by the Gov-
ernor, through his secretary, Thomas L. Hanson,
and it bore date June 24th, 1929, and the presump-
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tion is, in absence of evidence to the contrary, that
it was received in due course of mail. Mr. Thomas
L. Hanson, secretary to the Governor, testified
sending said letter (see p. 40, State of Case, lines
29 to 36).
So we have the statute complied with by having

a notice of the vacancy received by both the Gov-
ernor and the State Chairman. The Chairman’s
duty was to nominate within the statutory period
and the Governor’s to commission such nominee.
This brings ns to the next question as to whether
the State Chairman properly acted upon such
notice.

POINT V.

The State Chairman failed to make the neges-
sary appointment within the required period as
prescrived by statute.

The statute specifically says that the Chairman
shall, not later than 10 day's thereafter (after no-
tice that a vacancy exists), nominate a successor.
It was mandatory upon the State Chairman to
nominate “ not later than 10 days thereafter”.
The office having become vacant because of the
ineligibility of Robert C. Barr to said office, any
later appointment by the State Chairman must
have been made within this ten day period, to have
been of legal efficacy. So that, if the State Chair-
man’s appointment of Agnes V. Barr is to be up-
held, her appointment must have been made within
the proper time, that is, within ten days after
notice of a vacancy was sent to the State Chair-
man.

The testimony of Thomas L. Hanson is to the
effect that he notified the State Chairman of the
vacancy in the County Board of Elections. Said
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letter was dated June 24th, 1929 (see State of
Case, p. 40, lines 29-36 inclusive).

Mr. Harry Heher, the State Chairman, testified
that he received said letter dated June 24th, 1929
(see State of Case, p. 9, lines 30-37). On what
date said letter was received in the office of the
State Chairman he cannot say (see State of Case,
p. 26, lines 14-16). On the other hand, on the same
page (lines 30 to 34), he would not say that it did
not reach him on the 25th of June, 1929. The
Chairman says he actually received the notice a
few days before July 10,1929, and nominated Mrs.
Barr on July 16,1929, not later than ten days from
the time that he read or knew the contents of the
letter of notification of June 24, 1929. That is not
a complaince with the statute. The time began to
run from the receipt by him of the notification.
It was received, within the meaning of the law,
when it was delivered to his office, either by messen-
ger or by mail, not when he read it some two weeks
after the date of receipt. The nomination by him,
therefore, under date of July 16, 1929, came too
late and was of no legal efficacy. The law with
regard to the mailing and delivery of a letter is
clearly set forth in the case of Alexander v.
Rekoon, 104 NYJ. L. 1. Chief Justice Gummere,
speaking for the Supreme Court, said at page 2:

“The amended statute declares that where
a broker has been employed by an oral con-
tract and shall actually effect a sale, he may
recover from the owner the amount of his
commission on such sale, provided the broker
shall within five days of the making of such
oral contract, serve upon such owner a notice
in writing setting forth the terms of such oral
agreement and stating the rate or amount of
commissions to he paid thereunder . . . and
that ‘the notice provided for shall be served
either personally or by forwarding the same
to the person to be served by registered mail
to the last known post office address of such
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person’. The argument is that this statutory
requirement was not complied with; that there
was no personal service of the notice, and that
the letter containing it, which was mailed to
the defendant was concededly, not regis-
tered.”’

“ Where a statute provides for personal ser-
vice of a notice, without requiring it to be
made by an official or in a particular mode, the
depositing of the notice with an agency of
the Federal Government for the purpose of
having it delivered, and the actual delivery
thereof by such agency to the person to whom
the notice is addressed, constitutes a personal
service. Wilson v. Trenton, 53 N. J. L. 645,
648; McKenna v. Harrington, 96 N. J. E. 700.”’

“Where a letter is mailed in the place in
which the party to whom it is directed re-
sides, and it is received by him, it may rea-
sonably be inferred that he received it in due
course of mail; that is, in the present case,
where a letter is delivered at the place to
which it is addressed, either the day of its
mailing or the day following, and whether or
not such inference shall be drawn is a matter
to be determined by the jury and not by the
court.”’

The above decision clearly expounds the cor-
rect principle of the law. The cases might be
greatly multiplied but they would merely be a
reiteration of this same principle.

There is no question that the State Chairman
received said letter in due course of mail. The
contention of the relator-appellant is that notice
conveyed by such letter is not legally effective
until the addressee of such letter actually sees
and reads it. This is fallacious for two reasons:
First, the statute merely says that “ notice of such
vacancy to be given to the chairman”. The re-
lator-appellant cannot read into the statute the
broad interpretation he seeks to attach to it. It
would be too fanciful and entirely insufficient.



Counsel cites a number of cases dealing with per-
sonal service which are beside the point. The
statute in question says merely notice, and it is
the contention of counsel for the defendant-appel-
lee that such notice was strictly complied with
upon mailing of the letter and it took effect as
such notice from the time it was received and not
from the time it was actually read or seen. Sec-
ondly, to agree with the view proposed by counsel
for the relator-appellant would lead to absurdity.
Assuming his view is correct, then a notice would
not be effective, even though delivered, until such
time as the addressee actually sees and reads the
letter. So that if for six months or a year after
date of receipt of a letter the addressee for some
known or unknown reason refused or did not find
time to actually read the letter, then the letter
actually received would be ineffective as notice.

The State Chairman therefore having presump-
tively received said letter on June 24th or 25th,
1929, by waiting until July 16, 1929, to make his
appointment, his appointment by letter of July 16,
1929, was therefore of no effect. He had lost his
right to nominate by not having acted within the
ten days limited by the act. Agnes V. Barr, there-
fore, has no rights to the office. This disposes of
Points 1, 2 and 3 of the argument in the brief of
counsel with relator.

New Jersey State Library
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POINT VI.

Article 6, Sec. 20, of the Election Act, vests
power in the Govermnor to make the appointment
of his own selection where the Chairman fails to
nominate within the ten day period.

Pursuant to this statutoiy authority, the Gov-
ernor did appoint and commission the defendant,
Samuel Geldziler, on the 4th day of September,
1929, as a member of the County Board of Elec-
tions for the County of Passaic for the term end-
ing the 1st day of March, 1931. Said Samuel
Geldziler was duly sworn to act as a member of
said body in accordance with law and since that
time has been legally and properly occupying said
office. The information therefore by the relator,
Louis D. Carr, fails.

We therefore respectfully submit that the in-
cumbent, Samuel Geldziler, has sufficiently proved
his right to said office and is entitled to continue
for the term of the appointment, and we respect-
fully submit that the judgment of the lower Court
be affirmed.

Respectfully submitted,

Thomas J. Kennedy,
Attorney of Defendant-Respondent.

James F. Minttj rn,
Of Counsel with Defendant-Respondent.
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I
Information

(Filed Nov. 6, 1929)
NEW JERSEY SUPREME COURT

The State of New dJersey, ex
rel., Agnes V. Barr,

On information
Relator,

in the nature of

Vvs. quo warranto

Samuel Geldziler,

Defendant. 10

INFORMATION

Passaic County, ss:

1. Agnes V. Barr, of the City of Clifton, Coun-
ty of Passaic and State of New Jersey, by Edward
F. Merrey, her attorney, comes to the Supreme
Court of the State of New Jersey, before the Jus-
tice hereof, in the State House in the City of Tren-
ton, desiring to sue and prosecute in this behalf
according to the form of the statute in such case
made and provided, and gives said court here to
be informed and understand that she, the said Ag-
nes V. Barr, is and has been for many years a citi-
zen of the State of New dJersey and a resident of
the City of Clifton aforesaid; that for about ten
years last past she has been a legal voter of the g~
County of Passaic, and has been and is a member
of the Democratic party which at the last general
election held in the State of New Jersey cast the
second largest number of votes in the State for
members of the General Assembly.

2. In the month of February, 1929, Harry
Heher, Chairman of the State Committee of the
Democratic party, did nominate Robert C. Barr as
a member of the County Board of Elections in and
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for the County of Passaic, and that Morgan F.
Larson, Governor of the State of New Jersey, on
the first day of March, 1929, commissioned Robert
C. Barr as a member of the County Election Board
of the County of Passaic for a term of two years
beginning on the first day of March, 1929.

3. At the general election held in the City of
Clifton on November 6th, said Robert C. Barr was
elected Councilman of the third ward of the City
of Clifton for a period commencing on the first day
of January, 1929, to and including the thirty-first
day of December, 1930, and the said Robert C. Barr
accepted said office and was duly sworn and per-
formed the duties thereof and in all other respects
duly qualified and served as Councilman for the
said office, did accept the said office and has con-
tinued to act as such ever since and is now acting.

4. At the session of 1929, the Legislature of the
State of New Jersey passed an act entitled, “An
Act to Amend an Act, Entitled ‘An Act to Regu-
late ElajeaRfo (Revision of 1920, approved April
8th, 1929)” and which is better known as Chapter
257 of the Laws, of 1929, which act was approved
by the Governor of the State of New Jersey on
April 30th, 1929, and became and is the law of this
State.

5. That by virtue of said Act,, there became a
vacancy in the office of a member of the County
Board of Elections for the County of Passaic held
by the said Robert C. Barr.

6. After the said vacancy arose, Morgan F.
Larson, the Governor of the State of New Jersey,
on July 10th, 1929, notified Harry Heher, Chair-
man of the State Committee of the Democratic
party that the said vacancy existed and thereupon
on the 16th day of July, 1929, the said Harry Heher,
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Lixf&rmation

Chairman of the Democratic State Committee did
nominate this relator, Agnes V. Barr to fill the
vacancy and to succeed the said Robert C. Barr and
by reason thereof, this relator became entitled to
the said office and it was the duty of the said
Morgan F. Larson to issue a commission to the
relator as a member of the Passaic County Board
of Elections for the said unexpired time of the said
Robert C. Barr ending on the first day of March,
1931.

10

7. Notwithstanding that it was the duty of the

said Morgan F. Larson, Governor of the State of
New Jersey to so commission this relator, the said
Morgan F. Larson on or about the fourth day of
September, 1929, did appoint or commission one
Samuel Geldziler as a member of the County Board
of Elections for the County of Passaic to serve in
lieu and in place of this relator for a term begin-
ning with the day of the said commission and end-
ing on the first day of March, 1931. That said ap-
pointment and commission so made to the said
Samuel Geldziler was to the same office to which
relator was appointed as aforesaid, and the said
Samuel Geldziler pretending right and authority
therefrom, was duly sworn according to law and
accepted said appointment and commission, and
thereupon intruded into and usurped said office
and thereupon and ever since has unlawfully
usurped, held, used and executed the same without
any legal appointment, warrant or authorization
whatsoever, and yet does so, to the exclusion of
relator, to wit, at the County of Passaic aforesaid.

Whereupon the said relator prays the advice of
the court herein in the premises and for due pro-
cess of law against the defendant, said Samuel
Geldziler, that in this behalf he may be made to
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answer to the said state by what warrant he claims
to hold, use, execute and enjoy the aforesaid office
as member of the County Board of Elections for
the County of Passaic and the liberties, privileges,
franchises and emoluments thereof, and that the
said Samuel Geldziler may be adjudged to 'be an
intruder and to be ousted from said office, and that
not only the title of the said Samuel Geldziler to
said office may be determined by the judgment
herein, but also the title of the relator to the same
office .
Edward F. Merrey,
Attorney of the Relator.
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Rule To Plead

(Filed Nov. 6, 1929)
NEW JERSEY SUPREME COURT

The State of New Jersey, ex
rel., Agnes V. Barr,

Relator,I On information

in the nature of

VS.

. t
Samuel Geldziler, quo warranto

Defendant.

RULE TO PLEAD

The State of New dJersey, at the relation of
Agnes V. Barr, having filed an information setting
forth, among other things, that the defendant Sam-
uel Geldziler unlawfully usurps, intrudes into and
unlawfully holds and executes the office as member
of the County Board of Elections for the County 20
of Passaic, and its liberties, privileges and fran-
chises, without any legal authority, warrant or
right whatsoever, and praying that he, the said
defendant, may be made to answer to the State of
New Jersey, at the relation of Agnes V. Barr, by
what warrant he claims to hold, use, execute and
enjoy the aforesaid office as member of the County
Board of Elections for the County of Passaic and
the liberties, privileges and franchises thereof. 30

It is thereupon Ordered that the defendant, Sam-
uel Geldziler, plead or demur to said information
within ten days after service upon him of a certi-
fied copy of such information and this Rule.

Rule actually entered this day of Novem-
ber, 1929, on motion of

Edward F. Merrey,
Attorney of Relator.
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Plea

(Filed Nov. 20,1929)
NEW JERSEY SUPREME COURT

The State of New Jersey, ex

relL, Agnes V. Barr, On Information

Relator,( . 41 o Nature of

VS.
Quo Warranto

Samuel Geldziler,
Defendant.

PLEA

And now, as yet of the term of October, in the
year 1929, comes the said Samuel Geldziler, defend-
ant, and having heard the information read, he
complains, and under color of the premises in the
said information contained, he is greatly vexed and
disquieted, and that by no means justly, comes pro-
testing that the said information and the matters
therein contained are by no means sufficient in the
law, and that he need not, nor is subject by law,
to answer thereto. Yet, for plea, thereto, he says
that he ought not to be disfranchised or impleaded,
by reason of the premises in the said information
contained, because, he says:

1 He admits that the Democratic party at the
last general election held in the State of New dJer-
sey, cast the second largest number of votes in the
State for members of the General Assembly, but he
denies all the other allegations mentioned in para-
graph “1” of the Relator’s Information.

2. The allegations of paragraph “2” of the Re-
lator’s Information is admitted.

3. He admits that at the General election held
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in the City of Clifton, in the County of Passaic and
State of New Jersey, on November 6th, 1928, the
said Robert C. Barr mentioned in paragraph “3”
of the Relator’s Information, was duly elected by
the vote of the people, to the office of Councilman
for the third ward of the City of Clifton, for a per-
iod or term commencing on the 1st day of January,
1929, and ending on December 31st, 1930, and this
respondent alleges that the office of “Councilman
of the third ward of the City of Clifton” was on
November 6th, 1928 and still is an elective public
office, and this respondent admits all the other
allegations of paragraph “3” of the Relator’s In-
formation.

4. Paragraph “4” of the Relator’s Information
is admitted.

5. Respondent admits that by virtue of said act,
the office of Robert C. Barr as one of the Demo-
cratic members of the County Board of Elections
for Passaic County, became immediately vacant
and that Harry Heher, Democratic State Commit-
teeman, had constructive and actual notice both of
the enactment of said chapter 257 of the Public
Laws of 1929, and of the vacancy in the Passaic
County Board of Elections, thereby created.

6. Paragraph “6” of the Relator’s Information
is denied.

7. This respondent denies it was the duty of the
Governor, Morgan F. Larson, to appoint the Re-
lator to the office of member of the County Board
of Elections of Passaic County, to fill the vacancy
of Robert C. Barr.

Respondent admits he wBs appointed by Gov-
ernor Larson as a member of the County Board of
Elections of Passaic County on September 4th,
1929, for the unexpired term of said Robert C.

20
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Barr whose term of office was terminated by virtue
of Chapter 257 Public Laws of 1929.

The respondent denies that he was appointed in
the place of the Relator, and alleges that the Re-
lator is not and never was a member of the County
Board of Elections of Passaic County.

Respondent admits that he took his oath of of-
fice, and has in every way qualified for said office
and has attended the meetings of the County
Board of Elections of Passaic County and partici-
pated in the transactions of said meetings, and has
attended to and is still attending to all the duties
of said office, from the date of his appointment,
and respondent denies that he has intruded into,
usurped said office, or that he has unlawfully
usurped, held, used and executed the same without
any legal appointment, warrant or authorization,
to the exclusion of the Relator, but alleges that he
is lawfully and legally a member of the County
Board of Elections of the County of Passaic, by
virtue of his appointment thereto by his Excellency,
Morgan F. Larson, Governor of the State of New
Jersey, on September 4th, 1929.

8. And this Respondent further alleges, in an-

swer to the Relator’s Information that the said
Relator’s Information is illegally and unlawfully
filed and is not made in accordance with the Statute
in such case made and provided and that she has
not been duly and legally commissioned or ap-
pointed by the Governor of the State of New Jer-
sey to the office of member of the County Board
of Elections of the County of Passaic, and that the
power of making said appointment is vested solely
in the Governor,of the State of New Jersey, and
alleges that Relator has no title to said office, noi
even the color of title to said office.
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9. And this Respondent 'further alleges, in an-
swer to the Relator’s jInformation, jthat the office
of member of the «County Board of Elections of the
County of Passaic, is not ja municipal office or
franchise, within the true intent and meaning of
Section 4 of an act entitled “An Act Relating to In-
formation in the .Nature cof Quo Warranto, Revi-
sion of 1903” (P. L. 1903,.page 377).

10. Andthis jRespondent further alleges, in an-
swerto the Relator’s Information, that the said of-
fice of member of the Board of Elections of the
County of Passaic, not being.a jmunicipal office, it
became the duty of the said Relator, Agnes V.
Barr, to obtain leave to file Information against
this 'Respondent, from the .New .Jersey .Supreme
Court, or,a Justicethereof,jand thatthe-said Agnes
'sV. Barr, the Relator, tailed and neglected to obtain
leave to jfile the 'Information ifram the .New Jersey
Supreme Court, or.a Justice thereof, and having so £0
failedto obtain such leave, she has.no right or.au-
thority to prosecute this jInformation.

i1ll. And this Respondent further.allegesun an-
swerto the Relatoits Information, that he»isa mmem-
ber and is. affiliated with the Democratic party-of
the City of Clifton, in the County of jPassaic, and
that he wasilegally, and lawfully appointed by the
Governor of the jState of New Jersey .as.a jDemo-
cratic member of the County Board of (Elections ;30
for;Passaic County, on September 4th, 1929; that
he has taken and filed his oath-of office and alleg-
iance and has accepted the appointment -and com-
mission, and that from the said September 4th,
1929, to the present time, he -has .faithfully exer-
cised and performed all of the duties of said office.
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This Respondent reserves the right to make any
or all motions upon the hearing of this cause, which
he may deem expedient and lawful, and prays that
this information may be dismissed.

Samuel Geldziler,
Respondent.
Thomas J. Kennedy,
Attorney for Respondent.
James F. Minturn,

Of Counsel.
10

State of New Jersey, .s. -
County of Passaic o

Samuel Geldziler, of full age, being duly sworn,
according to law on his oath deposes and says:
That he is a member of the office of the Passaic
County Board of Elections and that he is the above
20 named defendant. Deponent further says that the
facts, matters and things set forth in the foregoing
plea in the above entitled cause are true to the best
of his knowledge, information and belief. @ And
this deponent further says that the plea by the de-
fendant above pleaded is not intended for the pur-
pose of delay but that this deponent lawfully be-
lieves that the said defendant has a just and legal
defense to said action and information on the merits
30 of the case.
Samuel Geldziler.
Sworn and subscribed to before me,
this 19th day of November, 1929.
Herman George Hovig,
Attorney at Law of N. J.
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Replication and Demurrer

(Filed Jan. 8, 1930)
NEW JERSEY SUPREME COURT

The State of New Jersey, ex

rel., Agnes V. Barr, .
On Information
Relator,

in the Nature of
Quo Warranto

VS.

Samuel Geldziler,

Defendant.
10

REPLICATION AND DEMURRER

And the said relator as to the said plea of the
said Samuel Geldziler set forth in paragraphs one
to seven and of which the said respondent puts
himself on the country, the relator does the like.

And the said relator as to the said plea of the
said Samuel Geldziler set forth in paragraphs 20
eight to eleven, says that the said plea and the
matters therein contained are wholly insufficient
in law to bar her, said relator, from having her
aforesaid information against sdid Samuel Geld-
ziler and from having not only the title of said
Samuel Geldziler to the said office determined by
the judgment herein, but also the title of this rela-
tor to the same office. And relator specifies the
following causes of demurrer thereto: 30

1. Because it appears on the face of said plea
that the relator has title to the office in question.

2. Because it appears on the face of said plea
that the respondent has no title to the office in
question.
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3. Because said plea is not allowed to respond-
ent by the'law of "the land.

Wherefore, because of the insufficiency of said
plea in this behalf, said .relator .prays judgment
thereon, and that the office by her claimed in form
aforesaid may be Allowed and adjudged to him and
that "said Samuel iGeldziler be adjudged to be an
intruder therein and usurper thereof and to be
ousted therefrom.

Edward F. Merrey,
Attorney of Relator.
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Memorandum

(Filed June 20, 1930)
NEW JERSEY SUPREME COURT

The State of New Jersey, ex
rei., Robert C. Barr,
Relator,
vs.
Samuel Geldziler,

Defendant.
etendan In the Nature of

The State of New Jersey, ex

rel., Agnes V. Barr, Quo Warranto

Relator,
vs.
Samuel Geldziler,
Defendant.
MEMORANDUM

20

Edward F. Merrey and Frank J. Davies, Esgs.,
Attorneys for Relators.

Thomas J. Kennedy, Joseph J. Weinberger, and
James A. Murner, Esqs., Attorneys for De-
fendant.

James F. Minturn, Esq., of counsel with Defend-
ant.

Porter, J.

These actions are in the nature of quo warranto to -
test the title of the defendant to the office of mem-

ber of the Passaic County Board of Elections.

Questions of fact Were raised by the pleadings and

tried by me, by consent of the parties, without a

jury. Both actions were tried on January 15, 1930.

For convenience the cases will be considered to-

gether.

30
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The facts from the pleadings and as testified to
at the hearings in substance are as follows: Robert
C. Barr was appointed and commissioned on March
1, 1929, as a member of the County Election Board
of Passaic County for a term of two years from
that date. He exercised the duties of his office and
was in office on April 30, 1929. On that date an
Act of the Legislature was approved, effective from
that date, amending the law concerning member-
ship in County Election Boards, Chapter 207, P.
L. 1929. This act provides “that no person who
now or hereafter holds elective public office shall
be eligible to serve as a member of the County
Board of Elections during the term of such elective
office.”

On April 30, 1929, the relator, Robert C. Barr,
was a member of the Council of the City of Clifton,
an elective office. Under date of June 24, 1929,
the Secretary to the Governor addressed and sent a
letter to Harry Heher, Chairman of the State Com-
mittee of the democratic party advising him that
a vacancy existed in the Passaic County Board of
Elections by reason of Mr. Barr s ineligibility to
the office under the act of April 30, 1929, and re-
questing a nomination to fill the wvacancy. Mr.
Heher did not actually receive this letter until he
saw it with other opened mail in his office a few
days before July 10, 1929. On that date he replied
to the letter stating that a nomination would be
made within a few days. Under date of July 16,
1929, Mr. Heher sent a letter to the Governor nom-
inating the relator, Agnes V. Barr to the office in
question. On August 29, 1929, the Governor ap-
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pointed and commissioned Samuel Geldziler, de-
fendant, to the position. Mr. Geldziler took the
oath of office and entered upon the duties of the
office and continues to perform same. These pro-
ceedings are instituted by the relators Robert C.
Barr and Agnes V. Barr, respectively, under Sec.
4 of the Statute 3 Comp. Stat., 4212. In both cases
the relators contend that the defendant is not en-
titled to the office. Mr. Barr argues hat he is en-
titled to the office, saying that he was legally ap-
pointed, duly qualified, has not resigned and is not
ineligible to hold the office under the provisions of
the Act of April 30, 1929, supra. Mrs. Barr also
claims the office by reason of her nomination by
the State Chairman of the Democratic Party to the
Governor under date of July 24, 1929, which she
argues was legally doneshe contends that under
the law the appointing power is the State Chair-
man and the Governor’s duty is to commission the
person so nominated.

It seems clear that Mr. Barr was ousted from the
office by the provisions of the Act of April 30, 1929,
supra, as and from that date. This act is an amend-
ment to Sec. 17 of the “Act to regulate elections,”
Rev. of 1920. It amends the law in two respects.
First it vacates the office of any member of the
County Board of Elections upon his becoming a
candidate for any elective office, except to mem-
bership in county or state committee. Second, it
provides “that no person who now or hereafter
holds elective public office shall be eligible to serve
as a member of the County Board of Elections dur-
ing the term of such elective office.

Mr. Barr was on April 30, when this act took ef-
fect, holding an elective office. Clearly he became

10
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at that time ineligible to serve on the County
Board under the provisions of this act. Ineligible
as here used means incapable, unqualified. Thus
there was created a vacancy. Art. 6, Sec. 19 of
the Election Act provides how vacancies shall be
filled.

The language of this section follows: “In case
of a vacancy arising in any County Board of Elec-
tions from any cause other than expiration of the
term, the Governor shall be forthwith notified, no-
tice of such vacancy to be given to the Chairman of
the State Committee, and such Chairman shall, not
later than ten days thereafter, nominate a succes-
sor, who shall thereupon be commissioned by the
Governor; all appointments to fill vacancies shall
be for the unexpired term only.”

It will be noted that this Act is silent as to whose
duty it is to notify the Governor or the Chairman
when a vacancy occurs. Someone quite evidently
did notify the Governor of the vacancy. A duty by
the Governor to then notify the Chairman cannot be
read into the law. However, the law provides that
the Chairman be notified. The Governor did in
fact notify him whether it was his duty to do so
or not. So we have the Statute complied with by
having a notice of the vacancy received by both the
Governor and the State Chairman. The Chair-
man’s duty was to nominate and the Governor’s to
commission such nominee to fill the vacancy. How-

3

ever, the Chairman is required to nominate “not
later than ten days thereafter.”

The Chairman actually received the notice a few
days before July 10 and nominated Mrs. Barr on
July 16, not later than ten days from the time that

he read or knew the contents of the letter of noti-
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fication of June 24. That is not a compliance with
the Statute. The time began to run from the re-
ceipt by him of the notification; it was received,
within the meaning of the law, when it was deliver-
ed to his office either by messenger or by mail, not
when he read it or actually received it some two
weeks after its date. The nomination by him,
therefore, under date of July 16 came too late and
is of no effect; he had lost his right to nominate by
not having acted within the ten days limited by the
Act. The relator Agnes V. Barr, therefore, has no
rights to the office.

Article 6 Sec. 20 of the Election Act vests power
in the Gpvernor to make the “appointment of hfs
own selection” where the Chairman fails to nom-
inate within the ten-day period. Pursuant to this
authority the Governor did appoint and commission
the defendant. He was therefore legally appoint-
ed and is entitled to possess the office.

Both proceedings will be dismissed. Posteas will
be signed in accordance with these findings.

Newton H. Porter,
Circuit Court Judge.
January 20, 1930.

PALS
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(Filed April 15, 1930)
NEW JERSEY SUPREME COURT

The State of New dJersey, ex

L, A V. Barr, i
re gnes arr On Information

Relator,(
in the Nature of
V8. Quo Warranto
Samuel Geldziler,
Defendant.
POSTEA

And now, on this day, to wit: on the 15th day of
January, 1930, before the Honorable Newton H.
Porter, comes the said Relator, by her attorneys
aforesaid, before the said Court before whom the
issue was tried as sent; wherefore her record had
before her in these words, namely:

Afterwards, that is to say, on the day and at
the place aforesaid, Newton H. Porter, one of the
Circuit Judges of the State of New Jersey within
named, according to the form of the Statute in
such case made and provided, comes as well the
within named Relator as the within named Re-
spondent, by their respective attorneys within men-
tioned, and the jurors of the jury summoned to
try the said issue and having been called also, and
the parties aforesaid having consented to waive
trial by jury, and the Court aforesaid having heard
the testimony, has concluded that the said Relator
is not entitled to the office which she seeks and that
she has complained, and that the said Respondent
is of right, according to law, entitled to said office,
and he Court does therefore award the said office
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to the said Respondent, together with his costs to

be assessed with regard thereto, according to law.

Therefore, it is Ordered that the said Respondent

be declared to be entitled to the office which he now

holds, known as a member of the County Board of

Elections for the County of Passaic, and the said

petition of the said Relator is therefore dismissed,
with costs as aforesaid.

Newton H. Porter,
Judge of the Passaic County
Circuit Court.

iq
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XX
Rule for Judgment

(Filed APril 15, 1930)
NEW JERSEY SUPREME COURT

The State of New dJersey, ex
rel., Agnes V. Barr,

Relator, | On Information

in the Nature of

vs.
Quo Warranto

Samuel Geldziler,
Respondent.

RULE FOR JUDGMENT

The information in the above cause by leave of
the Court having been duly filed, and the respond-
ent having pleaded thereto, and the cause having
been regularly set down and noticed for hearing
and having been tried before Honorable Newton H.
Porter, Judge of the Passaic County Circuit Court
to whom cases were referred by the Justice of the
Supreme Court holding such Circuit Court, with-
out a jury, and having been argued before the Court
by Edward F. Merrey, Esq., Counsel for the re-
lator, and James F. Minturn, Esq., of Counsel for
the Respondent, and the Court having considered
said testimony and the stipulation made in open
court, and having found as a fact that Samuel Geld-
ziler was legally entitled to hold the office of a
member of the County Board of Elections in and
for the County of Passaic by virtue of a commis-
sion issued to him by the Governor of the State of
New Jersey bearing date the 4th day of Septem-
ber, 1929, for a term expiring on the 1st day of
March, 1931, and that the said Samuel Geldziler
was legally occupying the said office, and that he
had duly qualified in accordance with law.
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Rule for Judgment

It is Ordered that judgment in favor of the re-
spondent, Samuel GelcLziler, and against the re-
lator, Agnes V. Barr, be entered in the above en-
titled suit, with costs to be taxed.

On Motion of

Thomas J. Kennedy,
Attorney for Respondent.

Rule entered this day of ,

1930.
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Notice

(Filed July 14, 1930)
NEW JERSEY SUPREME COURT

The State of New dJersey, ex

rel., Agnes V. Barr, On Information

!
Relator, in the Nature of
Vs Quo Warranto
Samuel Geldziler,
Respondent.
10
NOTICE
To: Thomas J. Kennedy, Attorney of Respond-
ent:

Take Notice that the Relator appeals to the
Court of Errors and Appeals from the whole of
the judgment entered in this cause in the New Jer-

20 sey Supreme Court.

Dated: July 9th, 1930.

Edward F. Merrey,
Attorney of Appellant.



XXIII
Grounds of Appeal

NEW JERSEY COURT OF ERRORS AND
APPEALS

The State of New dJersey, ex
rel., Agnes V. Barr,
Relator-Appellant,!

vs. |

Samuel Geldziler,
Defendant-Respondent.

GROUNDS OF APPEAL

The appellant states the following grounds of
appeal:

1. The court below decided that the defendant
was entitled to the office of member of the County
Board of Elections for the County of Passaic,
whereas, it should have decided that the defendant
was not so entitled.

2. The court below decided that the relator was
not entitled to the office of member of the County
Board of Elections of the County of Passaic, where-
as, it should have found that the relator was en-
titled to said office.

3. The court below erroneously found as a fact
that the Chairman of the State Committee of the
Democratic party was notified of the vacancy in
the office of member of the Board of Elections for
Passaic County more than ten days prior to July
16th, 1929, the day he nominated relator to said
office, whereas, the evidence shows that he was not
so notified.

4. The court below erroneously held that the
Chairman of State Committee of the Democratic

10
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party lost his right to nominate a successor to
Robert C. Barr as a member of the County Board
of Elections for the County of Passaic by not hav-
ing acted within ten days limited by the act of
April 30th, 1929, whereas, said Chairman’s right to
so nominate did not expire until an appointment
was actually made by the Governor.

5. That the court below erroneously held that
the right of the said Chairman to nominate such
successor to Robert C. Barr, expired ten days after
receipt of notice from the Governor that a vacancy
existed, whereas, the statute imposed no duty on the
Governor to give such notice and the Governor
could not by giving such notice, legally start the
ten days limitation.

6. The Governor not having made an appoint-
ment to fill the vacancy in the office held by Robert
C. Barr before the relator was nominated by the
Chairman of the State Committee of the Democratic
party, the appointment of defendant to fill said
vacancy was void and the court below should have
so held.

Edward F. Merrey,
Of Counsel with Appellant.



Discussion by Counsel
NEW JERSEY SUPREME COURT
Passaic Circuit

The State of New dJersey,
ex rel. Agnes V. Barr,
Relator, On quo

Vs. W arranto
Samuel Geldziler,
Defendant,

Paterson, N. J., January 15, 1930,
Before Hon. Newton H. Porter, without a jury.
Appearances:
For Relator: Edward F. Merrey, Esq., and

Frank J. Davies, Esq.
For Defendant: James F. Minturn, Esq., Joseph

J. Weinberger, Esq., Thomas J. Kennedy,

Esq., James J. Murner, Esq.

DISCUSSIONS BY COUNSEL

The Court— Now, the case is Mrs. Barr’s
case, and do you wish a jury?

Mr. Kennedy— No.

The Court—Do you, Mr. Merrey?

Mr. Merrey— No.

The Court— Proceed.

Mr. Weinberger— Let us have it stipu-
lated on the records that no jury is re-
quired and demanded and is waived.

Mr. Merrey—His Honor is running this
Court.

The Court— Let the minutes of the Court
show that the Court is sitting by consent
of both parties as both the Judge of the
law and the facts. Is that sufficient?

20
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Discussion by Counsel

Mr. Weinberger— That is plenty, Judge.

The Court— All right.

Mr. Weinberger— See how technical Mr.
Merrey is with a judgment of ouster.

The Court— You may proceed, Mr. Mer-
rey. Here are your records in the other
case. This is under Section 4, isn’t it?

Mr. Merrey— Yes. The case of Mrs.
Barr—

Mr. Murner— Will your Honor just in-
dulge us for a moment?

The Court— Yes.

Mr. Merrey— Now, then, in this case of
Agnes V. Barr, I may roughly say to your
Honor that this is what happended. As I
mentioned in the other case, Mr. Barr was
occupying the office, starting in March,
1929. The Act was passed and then the
Governor’s office called upon Mr. Heher
for an appointment, on the ground there
was a vacancy. He nominated Mrs. Barr.
No attention was paid to the fact that Geld-
ziler was afterwards commissioned by the
Governor.

Now, the Governor has no right of ap-
pointment in the first place; in other words,
he only has the duty, if the chairman makes
the nomination, to commission that person
under the statute.

The pleadings in this case are really pe-
culiar. I have to say something about them.
I hoped that we could get them into such
shape that they would have all the formal-
ities that are supposed to be required in
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common law, but unfortunately they are
not.

Under the decisions, which you will find
collected in the Quo Warranto Act, origin-
ally there was only one pleading allowed
to a defendant. There was no choice, no
two pleas. Then Judge Swayze in the Riley
Case, after the fourth section was added—
the fourth section was originally the first
section of another statute, but when the
compilation was made, it was somehow
numbered as the fourth; so that in some
of the old cases they are referred to as
the first section of another statute. But it
was then stated that after the passing of
that fourth section of that Act, you might
have more than one plea. In other words,
the first plea 1is, they are entitled to the
office. That is the old practice, because
the question of the relator’s title did not
come into question at all. But after the
passage of that, and there was a provision
there that permitted the defendant, the re-
spondent, to question the title of the claim-
ant, put both into issue. That would make
a second plea. Now, here we have it in the
form of a demurrer, which is improperly
here. I move to strike it out, in response to
the notice which I annexed to my replica-
tion.

The Court— What difference does it
make? Because after this case gets here,
and is here now, because of the question
of fact being raised, they may while they
are here make such motions with respect

10
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to the law as may be necessary, which
would be the effect of a demurrer.

Mr. Merrey—1I don’t know, if the Court
please—

The Court—Is there any objection to
striking it out?

Mr. Minturn— We would simply plead it
over again.

Mr. Merrey— You could not, I think,
Judge. If it is the duty of these defend-
ants in this case to either plead or demur,
they could not do both things. Now, then,
they put it in the form of an answer, but it
is a demurrer. In other words, they say
this is not a municipal office, and therefore
you cannot bring this suit.

The Court— Yes, that is a demurrer.

Mr. Merrey— Yes, that is a demurrer.

The Court— What else do they say?

Mr. Merrey— Well, they say-----

The Court—I mean with respect to the
questions of fact, because if there is no
question of fact indicated, it is not properly
before this Court.

Mr. Merrey— There are questions of fact
pleaded.

The Court— What are they?

Mr. Merrey— They admit the Democra-
tic party had the second largest number
of votes in the last election.

The Court—1I hope it always will be so.

Mr. Merrey— They admit the allegations
in paragraph two, and they say at the Gen-
eral Election held in Clifton, Robert C. Barr
was duly elected to the office of Council-
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mam; then, they say that paragraph four is
admitted; and that Harry Heher had con-
structive notice, constructive and actual
notice they say here of the enactment of
that chapter. 1 suppose that is a question
of fact, whether he had actual notice.

The! Court— Actual; but not constructive.

Mr. Merrey—Well, they say he had ac-
tual* notice. Then; they deny paragraph
six.; and then after the vacancy arose, we
set forth here, that the Governor claimed
that by virtue of the oifice-—we say it is a
vacancy,- that a vacancy did: occur. They
admit it.

They; say now that they deny the whole
sixth- paragraph;, in which we set up that
the: Democratic State Chairman had made
the nomination to the; Governor.

The Court—1I don’t know why you gen-
tlemen cannot stipulate with; respect to
practically all; of these facts. It is really
in the guise of: a question of fact, a ques-
tion: of law, in the last analysis, it seems to
me.

Mm. Merrey—As far as this is con-
cerned there probably are questions of fact
raised, but I do not think they are disputed
questions of fact;

The Court— That is a point. Now, if
that be so, let us get: right down to brass
tacks* if we can..

Mr, Minturm—If Mr. Merrey would re-
cite them on.the record; what he wants to
dbf

20
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The Court— Suppose you do that.

Mr. Merrey— They have denied that.

The Court—-Suppose you now stipulate.

Mr. Kennedy— Of course, before going
to facts, there is a primary question of law
involved in this particular information.
There is nothing in this information show-
ing that Mrs. Barr ever took an oath of
office, or attempted to qualify. Now, I
say she has no standing before the Court.
That is essential.

The Court— That is one of the things she
was not permitted to do, because the Gov-
ernor appointed someone else.

Mr. Kennedy— There is no commission
here. She has made no attempt to qualify.

The Court— That is not important.

Mr. Kennedy—1I think she must show
she had a commission of the same sort and
had attempted to qualify. Now, her duty
when the Governor refused to give her a
commission, was not to come into this
Court by quo warranto; she had to resort
to some other remedy to get her commis-
sion, and then come into this Court and
try to oust Geldziler.

Mr. Kennedy— Mandamus.

Mr. Merrey— Whom would she mandam-
us?

Mr. Minturn— We do not argue that. I
am telling what she should do.

The Court— He says she could not man-
damus the Governor, only certiorari. The
only remedy open to her, according to her
counsel, is quo warranto.
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Mr. Kennedy— But she does not show
any right to the office.

The Court— Yes, she does. She says un-
der the law she was appointed, or at least,
she was designated by the constituted au-
thority to the Governor, and that gave her
the right to the office. That is her posi-
tion.

Mr. Kennedy— She does not say she at-
tempted to qualify. 10

The Court— She did not need to.

Mr. Merrey— May I answer that quick-
ly?
The Court— No; because I do not think
there is anything in it.

Mr. Merrey—1I say the fourth section
says that anybody that claims the office,
not one who is in it.

The Court— She claims it. 20

Mr. Merrey— That is it. She claims it.

The Court— Let us get back to the pro-
position that we were on, which is if you
gentlemen can agree with respect to the
facts, let us do it, and if you will read into
the record what you think the facts should
be, and the other side can agree that they
are, we will have a stipulation. 30

Mr. Merrey—But the situation is this, in
this sixth, paragraph I state here certain
things, but they flatly deny them. I don’t
know why.

The Court— They deny it in a Pickwick-
lan sense, perhaps.

Mr. Merrey— Well, so it is there. Now,
here’s what I say. It is the sixth para-
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graph. “After the; said vacancy arose,
Morgan F. Larson, the Governor of the
State' of New dJersey, on July 10th, 1929,
notified Harry Heher, Chairman of the
State' Committee- of the' Democratic Party,
that the said vacancy existed.; thereupon
on the-16th day of'July, 1929, the said Har-
ry Heher, Chairman of the Democratic
State -Committee', did; nominate the relator,
Agnes V. Barr, to>fill thn vacancy and to
succeedlsaid- Robert C. Barr, and by reas-
on thereof this- relator became appointed
to the said office, and it was the duty of
said* Morgan- W Larson. t3issue a commis-
sion to the relator for the unexpired term
of said- Robert C Barr, ending on the 19th
of March, 1981.

The Court— Do you- want to agree that
that is nottrue?

Mr. Weinberger-—No> that is not true.

The Cburt—Swear Mr. Heher and ask
him-. We-could hear himt

Mr. Weinberger-—If your Honor please,
to save a' lot of time before Mr. Barr goes
on the witness stand, T would like to have
Mr. Merrey admit, for the sake of saving
time, that Mrs. Barr never took an oath
and that Mrs, Barr never received a com-
mission. Is that admitted;?

The Court—It is not in the pleadings
that she did.

Mr. Weinberger—Is it admitted for the
sake of the record?.

The Court— What has it to do with the
case ?
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Mr. Weinberger— 1 want to show that
quo warranto is not the proper remedy,
that is all.

The Court— There is nothing in the
pleadings.

Mr. Weinberger—1I would like to have
Mr. Merrey admit something once in
awhile.

The Court— I do not think he needs do it.

Mr. Weinberger— I knew he wouldn’t.

The Court— Well, I won’t ask him too
either, because it is not in the case, and
hasn’t anything to do with it.

HARRY HEHER, sworn.

Direct Examination by Mr. Merrey:

Q. Mr. Heher, do you occupy a position ojf any
kind? A. Public position?

Q. Yes. A. 1 do.

Q. What is it? A. Chairman of the Dem-
ocratic State Committee.

Q. How long have you been Chairman of the
Democratic State Committee? A. Since 1922, 1
think, in the month of February.

Q. Sometime in July, or thereabouts, did you
get a letter from the Governor of the State of
New Jersey, concerning the office of the Board of
Elections of the County of Passaic? A. Shortly
before July 10th, a day or two before, a letter ad-
dressed to me, bearing date June 24th, was
brought to my office.

10
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Harry Heher—direct

The Court— 1929?
The Witness— 1929.

Q. Yes; and what was the effect of that let-
ter? A. Well, I have the letter here.
Q. Will you read it?

The Court—Whom was it addressed to?
Signed by whom?

The Witness— It was addressed to me
and apparently signed by the Secretary to
the Governor.

Q. Who is the Secretary to the Governor? A.
Thomas L. Hanson.
Q. Do you know him? A. Oh, yes.

Mr. Merrey— Might I ask if Mr. Hanson
is here? I subpoenaed him.
Mr. Weinberger— He will be here.

Q. Will you read it? A. “My dear Mr.
Heher: Under the act of 1929, which prohibits a
member of the County Board of Election from
holding another elective office, there is a vacancy
in the County Board of Elections in Passaic Coun-
ty in respect to Robert U. Barr. Will you kindly
forward me a nominee for this office, in order that
the work of the County Board of Elections in this
county might continue. Very truly yours, Thomas
L. Hanson, Secretary to the Governor.”

Q. Did you make any response to that? A.
I did.

Q. When? A. As/Istated, on July 10, 1929.
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Mr. Merrey—1 will ask that Mr. Han-
son, who was under subpoena, and I have
an affidavit of service on him, to produce
the original letter.

The Court—Is Mr. Hanson here? Not
here.

Mr. Merrey— Will you admit a copy? He
informed us yesterday he would positively
be here.

Mr. Weinberger— I won’t admit anything
for the time being.

Mr. Merrey— There are other counsel.
Talk to them.

Mr. Weinberger— We won’t admit any-
thing.

The Court— Do you all agree with Mr.
Weinberger?

Mr. Kennedy— The reason we cannot ad-
mit it is he i1s attempting to prove a letter
sent to the witness, not the defendant in
this case. I don’t know anything about it.

The Court— The only question is whether
in the absence of the witness, we might
use a copy. He is under subpoena duces
tecum. I will allow the copy to be used
now, subject to being stricken out if he
does not come and if it develops when he
comes it is not in accordance with this
copy. You may read it with that under-
standing.

Mr. Weinberger— What is the date of
the letter?

The Court— July 10th.

Mr. Merrey— July 16th.

The Court— He said the 10th.

10
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A. Do you desire me to read it for you?
Q, Yes. A. “Thomas Hanson, Esquire—”

The Court— The Secretary to the Gover-
nor has sent word he is on his way. You
may go on.

A. “Thomas Hanson, Esquire, Secretary to the
Governor, Trenton, New dJersey. My dear Mr.
Hanson: In reference to your favor of 24th ult.,
regarding the vacancy in the County Board of
Elections for Passaic County, I beg to say that
such recommendation will be forwarded to you in
the next few days. Your very truly.”
Q. Al right. Was there anything else after
that? A. Any correspondence?
Q. Yes. A. Yes.

Mr. Merrey— Can this take the same
course ?
The Court— Oh, yes.

A. On July 16th, 1929.

The Court— That is a letter from you?
The Witness— From me to the Govern-
nor.

A. T addressed this letter to the Governor: “Hon-
orable Morgan F. Larson, Governor of New Jer-
sey, Trenton, New Jersey. Dear Governor: In ac-
cordance with your request I hereby appoint Mrs.
Agnes V. Barr of 80 Union Avenue. Clifton, New
Jersey, as a member of the Passaic County Board
of Elections, to succeed Robert C. Barr. Mr. Han-
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son recently advised me that it is your contention
that under the Act recently passed by the legisla-
ture this office became vacant, and this appoint-
ment is in accordance with the request which he

made.

Q.

Yours very truly.”

The Court— Was that the first nomina-
tion or appointment that you made to the
vacant office?

The Witness— Yes.

That is signed— pardon me. A. That

was signed by me as Chairman of the Democratic
State Committee.

Mr. Mintum— AsI understand it, if your
Honor please, the Democratic Chairman
simply recommends.

The Court—-He called it appointing.
That is why I used the word myself. In
the letter to the Governor, he said, *T ap-
point.”

The Witness— I understand the statute
provides—

Mr. Merrey— What is that? It says nom-
inate on his nomination. The Governor
commissions. The Governor does not make
the appointment.

The Court— He used the word “appoint”
improperly. He should have followed the
language of the statute, and nominated. I
always like to instruct Democrats.

The Witness— Well, if I may be per-
mitted, I construe the statute to require the

10
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Chairman of the State Committee to make
the appointment.

The Court— This is off the record. This
is merely colloquy between a Republican
and a Democrat.

Did you hear from the Governor’s office

or the Governor afterwards about it? A. Yes.
Miss Smith, one of the Secretaries to the Governor
20 called my office on the telephone.

20

30

Mr. Murner— This is objected to.

The Court— On what ground?

Mr. Murner— He is now endeavoring to
ask did he hear from the Governor’s office.
What they told him, so far as we are con-
cerned, the defendants in this case, is hear-
say and it is not admissible.

The Court—1I will allow it.

Mr. Murner— We have no way of con-
tradicting it.

The Court— Yes; bring Miss Smith here.

Mr. Murner— We have had no notice of
it.

The Court—You have now, and if you
want it, I will adjourn it.

Mr. Murner— It is merely hearsay. It
is not binding on us.

The Court—It won’t influence the
Court, if it is not proper.

Mr. Weinberger— May we have our ob-
jection noted on the record and an excep-
tion?

The Court— Yes. But only one at a time.
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There are four of you and you may get me
all mixed up.

Mr. Weinberger— All right. It needs
four to watch them.

A. Miss Smith, whom I know to be one of the
Governor’s Secretaries called my office on the tele-
phone and said that the Governor’s office desired
the formal resignation of Mr. Barr. That inform-

ation was conveyed to me, and on August 1,
1929—

The Court— When? Do you know about
when?

A. Well, T cannot—1 have no way of fixing the
date. The letter of appointment bore date July
16th, and the next letter bore date August 1st.

The Court— Sometime between July 16th
and August 1st, Miss Smith had this com-
munication by telephone with you?

The Witness— Yes; I am quite sure only
a day or two or three days. I sent the let-
ter on August 1st. I thereupon, on that
day, August 1st, sent this letter to Mr. Han-
son, “Thomas Hanson, Esquire, Secretary to
the Governor, Trenton, New dJersey, Dear
Mr. Hanson: In accordance with your sug-
gestion and on the theory that a vacancy
exists, I appointed Mrs. Agnes V. Barr, as
a member of the Passaic County Board of
Elections to succeed Mr. Robert C. Barr.
After I forwarded this appointment to

10
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your office, Miss Smith sent word to my of-
fice that a resignation of Mr. Robert C.
Barr should be forwarded to your office.
My information is that Mr. Barr contends
that he has not lost membership in the
board, and that therefore no vacancy ex-
ists. He has not forwarded the resignation
to me, and I do not see how I can compel
it. I made the appointment as you sug-

10 gested, because you contended that a va-
cancy had occurred. Under the circum-
stances, therefore, I do not see that I can
do anything further in the matter. Yours
very truly.”

Q. Was that signed by you? A. I signed
that.
Q. How were these letters sent, Mr. Heber?
20 A. By mail.

Mr. Merrey— Now, I ask leave of the
Court to have the originals marked when
they are produced by Mr. Hanson.

The Court— They will be marked. Is
that all?

A. There was subsequent correspondence. You
30 asked me if there was any more?
Q. Yes. Well, I do not want to take some-
thing that may not be an issue in this case.

The Court— That was an argument be-
tween you and the Governor, or the Gov-
ernor’s Secretary as to the propriety of
your action and his action?
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The Witness— I asked the Governor why.
The Court— We are not interested in
that.

Q. You mean about the last September 26th?
A. Yes.

Mr. Merrey— I think he would not let us
put that in.

The Court—1I think not. I can imagine
what they were.

Mr. Merrey— It was concerning news-
paper articles.

The Court— Yes.

Q. However— A. Well, in the letter the
Governor’s Secretary sent to me—

Mr. Murner— We are objecting to this.

The Court— Objection sustained.

Mr. Merrey—1 think that perhaps we
ought to put this letter in, because this is
the letter direct to the Governor.

The Court— A letter from him to the
Governor?

Mr. Merrey—A letter from Mr. Heher to
the Governor of New Jersey. It recites the
facts of what happened. No answer has
been received by Mr. Heher and no denial
that those facts were true.

A. Well, there was a reply.
Q. There was? A. I have it here. That is
what I attempted to say and objection was made.

iq
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The Court— I know. But this is ail, as I
understand it, from Mr. Heher—a letter
from Mr. Heher to the Governor or to the
Governor’s Secretary, in which he explains
his position, and a reply from the Gover-
nor in which he explains his; isn’t that it?

Mr. Merrey—1I don’t know that the Gov-
ernor explains his position.

The Witness— Yes, he assigned a reason
for his action.

The Court—1I don’t know.

Mr. Merrey—1 think we ought to put it
n.

The Court—1I don’t know.

Mr. Kennedy— I object to it.

The Court—1I will allow it.

Mr. Weinberger— How 1is it binding on
us, the Governor’s reason?

Mr. Merrey— You are standing behind
the Governor’s paper.

The Court— There is no jury here.

Mr. Weinberger— All right, over our ob-
jection.

The Court—1I cannot rule on it properly,
because I don’t know what it is yet. I will
hear it and then rule.

Mr. Merrey— It is undoubtedly corrob-
oration of Mr. Heher’s statement that he
made the nomination and so on.

The Court— It may be.

Mr. Wkinberger— That is a self-serving
declaration.

Mr. Merrey— By the Governor.

Mr. Weinberger— By Mr. Heher.

The Court— You may read it .
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The Witness— Shall I read the letter that
I sent to the Governor.
The Court— If you please.

A. It was dated September 26, 1929.
The Court— Is this to the Governor?

A. “To the Governor. Honorable Morgan F.

Larson, Governor of New dJersey.”

Mr. Kennedy— That is long after they
allege their appointment. How is that fair?

The Court—I cannot tell you. I will an-
swer that when it is read. Do you know
what is in it?

Mr. Kennedy— No, sir. They allege their
appointment was made in July. What hap-
pened subsequent to that has no bearing.

The Court—1I will rule on it after I have
heard it read.

A. “Honorable Morgan F. Larson, Governor of
New Jersey, Trenton, New Jersey, Honorable Dear
Sir:

I am in receipt of news articles clipped from
Paterson papers asserting that your office is re-
sponsible for the statement that you appointed Mr.
Samuel Geldziler as a member of the Passaic
County Board of Elections to succeed Robert C.
Barr, because of my failure to nominate a candi-
date to succeed him. This statement being con-
trary to fact, I am at a loss to understand it.

Your secretary called my attention by letter to
the Act of 1929, which in your judgment made Mr.

lia
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Barr ineligible to continue as a member of the
County Board of Elections, and requested that I
nominate his successor. I thereupon investigated
that matter, and on July 16, advised you, likewise
by letter, of my appointment of Mrs. Agnes V.
Barr, as a member of said Board. My letter noti-
fying you of the appointment stated that i

‘Mr. Hanson recently advised me that it is your
contention that under the Act recently passed by

2Q the Legislature, this office became vacant, and this

20

30

appointment is in accordance with the request
which he made.’

While receipt of this letter was not formally ac-
knowledged, Miss Smith of your office, called my
office on the telephone later, acknowledged re-
ceipt of the letter, and requested that, in order to
clear the record, I secure the resignation of Rob-
ert C. Barr, as a member of the abovementioned
board and forward it to your office. On August 1,
I advised your Secretary by letter, that it was Mr.
Barr’s contention that he had not lost membership
in the board, and that therefore no vacancy ex-
isted; that he had not forwarded his resignation
to me, and I did not see how I could compel it; that
I made the appointment in accordance with your
suggestion, because you contended that a vacancy
had occurred.

I am sure you will agree that, in fairness to me,
the facts should be fully and correctly stated. The
news articles in question carry the clear implica-
tion that I was in default in the performance of
my official duties, and I felt that in the circum-
stances you would be willing to clear up the mis-
understanding that had resulted from the news ar-
ticles in question. I am sure you will not regard
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as presumptuous a request that I be advised of the
reason which prompted the rejection of the nom-
ination of Mrs. Barr. Yours sincerely.” Signed
by me.

On October 2, 1929, this letter was forwarded
to me by the Secretary of the Governor: “My dear
Mr. Heher:

Replying to your recent letter to the Governor,
concerning the appointment to the Passaic County
Board of Elections, the statement given to the io
newspapers explicitly said that you had recom-
mended Mrs. Barr’s name, but that subsequently
we were advised by you that Mr. Barr would not
resign, claiming that there was not vacancy, which
left no other alternative than litigation, and it
would be foolhardy on the part of this office to ap-
point a wife to succeed a husband to an office the
title was in dispute. Very truly yours, Thomas L.
Hanson, Secretary to the Governor.” 20

Mr. Weinberger— Of course, we object,
and ask that it be stricken- out as not bind-
ing on us and ask that it be overruled.

The Court—1I will allow it.

Mr. Weinberger— Allow an exception.

The Court— You may have one.

Mr. Weinberger—Not being too late?

The Court— No, sir.

Mr. Merrey—1I think that is all.

The Court— There is not anything really
in either of them that was not already be-
fore the Court.

Mr. Merrey— You may cross-examine.

Mr. Minturn— No questions.



22
Harry Heher—direct

Mr. Murner— No questions.
Mr. Merrey— We rest our case.

Relator Rests.

DEFENDANT’ S TESTIMONY

The Court— Any evidence in reply?

Mr. Murner— If the Court please, do I
understand that Mr. Merrey has rested his
case.

The Court— He has.

Mr. Murner— Of course, Mr. Heher has
testified, as your Honor knows, that on
June 24, 1929, or just prior to that, a couple
of days, one or two, before June 24, 1929,
he had notice that there was a vacancy ex-
isting in the office of membership in the
Passaic County Board of Elections.

Mr. Merrey— I think the testimony ought
to be read, if he thinks that.

The Court— No, he did not say that.

Mr. Murner— He said a day or two be-
fore that he had notice of this vacancy.

The Court—1I did not understand him to
say so.

Mr. Murner— That is my understanding,
sir.

Mr. Merrey— He did not say that.

Mr. Murner— Well, regardless of v/heth-
er or not he said it, he did say on the 24th
day of June, 1929, he received a notice in
writing.

Mr. Merrey— No, he did not.

Mr. Murner— Yes, he did, he read that
letter.
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Mr. Merrey— He said he did not get that
letter until one or two days before July
10th.

Mr. Murner— No.

Mr. Heher—1I do not know that I fixed
the date. May I take the stand?

The Court— You may come back.

Mr. Murner—1I would like to read his
testimony. I will ask the court stenogra-
pher to read his testimony.

Mr. Heher—1 would like to explain.

The Court— Wait a minute.

(Testimony read by reporter.)

The Court— Mr. Merrey is right.

Mr. Murner— A letter bearing date June
24th.

Mr. Weinberger—1I understood him a let-
ter dated June 24th.

The Court— He says so yet.

Mr. Murner— And he did not get it un*
til—

The Court— Shortly before dJuly 10th.
Do you want to cross-examine him?

Mr. Weinberger— Yes.

HARRY HEHER, recalled.

Cross Examination by Mr. Weinberger:

Q. Mr. Heher, where was your office?

The Court—Are you going to examine?
Mr. Weinberger— If I may examine this
witness.

10
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aMr. Merrey— Didn't they waive that
cross examination?
The Court—1I will permit it.

Q. Where was your office on June 24, 19297?
A. Trenton.

Q. Where did you receive that letter? A.
Well, I received that letter at my office, of course.

Q. Was it post-marked Trenton, or didn’t you
see the envelope? A. No, I didn't see the en-
velope.

Q. It was torn? A. Well, I never received the
envelope. My secretary—

Q. You don't know—

The Court—Let him finish.

A. My secretary opens my mail and delivers the
enclosures to me and I do not see the envelopes.

Q. You don’t know whether or not, Mr. Heher,
that letter was not received by you at your office
or someone in charge of your office on the 24th of
June, 1929? A. Well, I assume it was not. It
could not possibly be received until the next day.
It was dated—

Q. I mean the 25th of June? A. Yes; I cannot
say when it was received because I don’t know.

Q. I assume you are a busy man, going to all
parts of the state, and sometimes you don’t come
back to your office. A. I was very busy at that
time.

Q. Do you keep a diary? A. No.

Q. Were you at Trenton on the 24th of June?
A. T could not say. The month of June is always
a busy month for me, because of the number of
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cases that come up in the various courts in which
I practice, prior to the opening of the summer va-
cation, and I was out of town a great deal trying
cases, and I was out of town in June trying cases,
but I kept in contact, and I couldn’t tell you what
days.

Q. You might have, when that letter came, just
pushed it aside? A. No; I am quite sure I did
not receive that letter. Either one or two days be-
fore.

Q. Can you— A. Wait until I answer the
question.

The Court— Wait.

A. T have no record of the date when I actually
received it, because I made no note of it, but I have
been chairman of the State Committee since 1922
and I know of that provision requiring a vacancy
to be filled in ten days.

Q I am not asking you about the filling.

The Court—You asked him why he knows
when he got it and I think it is pertinent.

A. T know that I acted on that letter within not
more than three or four daye after it was brought
to my attention.

Q. How long it laid in your office, whether it
was the 24th of June or the 25th of June, you don’t
know? A. Oh, no.

Q But when you found time to look at your
mail, you saw such a letter on your desk, which
you read, is that right? A. Well, | am telling you
probably three or four days before I sent the re-
ply, I saw that letter.

10
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Q. You saw the letter? A. Yes; and then I
took time to examine the statute.

Q. Do you stamp a letter when you receive it?
A. No.

Q Eh? A. No.

Q. None at all? A. No; we never done that.

Q. Don’t put a stamp on that when a letter
comes into your office? A. No, sir; that has never
been done in my office.

Q. Whether it laid on your desk you don’t
know? A. No.

Q. From June 25th on? A. I couldn’t tell you,
because I don’t know.

Q. You don’t know whether it reached your of-
fice on the 24th of June or on the 25th of June? A.
Of course, I don’t know.

Q You would not swear under oath as a law-
yer, would you, as any other witness—withdraw
that. You would not testify today that you did not
receive that letter on the 25th of June?

The Court— He has already said so.

Mr. Weinberger— He did not say it.

The Court—Yes; he did. He said he did
not receive personally until two or three
days before.

A. T am quite sure I did not receive it personally,
but I would not say it did not reach my office on the
25th.

Q. Oh, you wouldn’t say it did not reach your
office? A. Of course, not.

The Court— How could he?
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Q. Who is your secretary? A. Well, I have
two.

Q. What are their names? A. Mrs. Anna Sea-
bridge and Paul Bransitt.

Q. Which one handles your mail? A. Mrs.
Seabridge usually.

Q. Who called this to your attention? A. Well,
the letter was on my desk with other mail; I don’t
know who laid it there.

Q. How long it laid there, you don’t know? A. j

No, I can’t tell you that.

Q. You don’t read the Paterson newspapers do
you? A. No.

Q. When you received that letter, you say—I
mean when you saw the letter for the first time,
you put no stock in that letter, because you knew—
A. 1 don’t understand that question.

Q. Well, you paid no attention to the letter, be-
cause you knew Mr. Robert Barr had been appoint-
ed by the Governor, the office was filled? A. Well,
I knew that I had nominated Mr. Barr to the Gov-
ernor.

Q. Answer the question.

The Court—Hold on!

A. I knew I had nominated Mr. Barr to the Gov-
ernor for a term of two years, a month or two be-
fore.

Q. Yes; and therefore, being interested in pol-
itics as you are, you took the trouble to find out
that he had qualified, didn’t you, and got a com-
mission? A. No, sir, I did not.

Q. Oh, weren’t you interested? A. 1 did not
take the trouble to ascertain that. I made the nom-

20

30



IQ

20

30

28
Harry Heher—-cross

ination and the Governor appointed every one
that I nominated; at least, I was not informed to
the contrary, and I paid no further attention to it.

Q. And therefore you paid no attention when
you got this notice from the Governor? A. I am
telling you what attention I paid to it. I have al-
ready stated that.

Q. You don't know what date the letter was re-
ceived at your office? A. No, sir, I do not.

Q. You don’t know whether it was June 24th
or 25th? A. I do not.

Q. But the first thing you did was a day or two
before July 10th? A. It might have been three
or four.

Q. Now, it is three or four. A. I cannot fix
the date. I have stated that. I made no record
of it.

Q. Well, you sent the name of Mrs. Barr to the
Governor on what day? Or don’t you know that?
A. Well, the letter—1I think it is dated July 16th.

Q When did you send it? A. On that day. I
assume it was sent from my office.

Q. Do you read your mail every day? A. No.

Q Eh?

The Court— No.

A. 1 do not.

Q. How often do you read it? A. It depends
on whether I am in town.

Q. How often are you out of town? A. Now,
I can’t tell you that. I know—

Q Well, how often were you out of town in
June? From dJune 24th to July 16, 1929? A. My
recollection is several days during that month.

Q. Keep a diary? A. 1 do not.
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Q. Keep a court diary when you go to court?
A. No, sir, I do not.

Q. Did you try any cases that week, June 24th?
A. 1 tried several cases that month.

Q. Don’t you keep a record in a book of the
eases you try and what courts you have got to go
to? A. No, sir.

Q. You do not? A. No.

Q. How do you remember that? A. My Secre-
tary advises me of that.

Q. Hasn’t she a diary? A. I assume she keeps
a record of it.

Q. Do you know whether you were in your of-
fice that day? A. Which day?

Q. June 24th or 25th? A. No, I don’t know.

Q. You might have seen the letter, if you don’t
know whether you were in your office or not and
you had those letters on your desk. A. My recol-
lection is that I acted on that letter within three
or four days after it was? brought to my attention.

Q Mr. Heher, you are a busy man? A. 1 told
you I do not remember it. I was personally con-
cerned only in the examination of this law to see
what the effect was, and then I wrote the letter to
the Governor.

Q. Mr. Heher, you are a busy man, with thou-
sands of people asking you to do favors,—politi-
cians and heelers from all kinds of eases, aren’t
you? Am I right or wrong?

Mr. Merrey—Is that a statement?

Q Am I right or wrong—withdraw it.

Q. You have several hundred people to inter-
view during the week, don’t you? A. I don’t know
about that.

20
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Q. At times? A. A great many people, no
doubt about it.

Q You get a great many letters? A. Yes, sir.

Q. And you stack them up on your desk? A.
I guess that is it at times.

Q You guess that is it. Well, whether that let-
ter was there on June 25th and you saw it or not,
you don’t know? A. No; I said that I—

Q. I mean with certainty, Mr. Heher. A. 1
made no record of the date when I first saw the let-
ter.

Q. Certainly not. A. My recollection is that
I acted within three or four days—

Q. Well, your recollection may be bad?

The Court—Let him answer the question.

A. Because I was familiar with the provision of
the law with regard to vacancies to the filled in ten
days. I had filled several vacancies during my in-
cumbency as Chairman of the State Committee.

Q. Mr. Heher, your recollection may be bad, be-
cause you don’t know what cases you tried during
the week?

Mr. Merrey—1 object to that. What right
has counsel to say that?
Mr. Weinberger—I withdraw it.

Q. Might not your recollection be bad?

The Court—I might say it won’t, have
any influence with the Court.

Mr. Merrey—1I know it would not.

The Court—You are wasting time. I think
Mr. Heher’s recollection is probably very
good. Anything more?
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The Witness—1I think that is enough.

Mr. Weinberger— One more thing.

The Court—No jury here, you know. Mr.
Heher and I are old friends.

Q. Mr. Heher, were you in your office on June
24th to July 1st, any day? A. You mean every
day?

Q Any day. A. Oh, I assume I was there on

some day. I am quite sure of that, although I j

could not fix the date.

Q. How many times, Mr. Heher? A. Was I
in my bffice during that week?

Q. Yes. A. I couldn’t answer that. I don’t

know.
Q. A hundred?

The Court— He cannot say, he says.

Q. Would you look at your mail when you came
in every day when you were there? A. No, many
days I did not find time to go to the office at all.

Q. Didn’t you pay any attention to mail?; A.
Yes, sir.

Q. Aren’t you interested in the mail that comes
in? A. Iam.

Q. Some days you go there and you don’t look
at your mail? A. I say that on many days I am
required to be out of town or away from the office.
Very often when I reach my office in the morning
I have to talk to people and then I must leave for
Court, and if I don’t find time to look at my mail,
I don’t do it, because I can’t do it.

Q. Well, from dJune 24th, or June 25th until
July 1st, did you look at your mail? A. Oh, I as-
sume so, though I cannot answer that definitely,
I don’t know.

20
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Q. Was this letter among them? A. I have no
recollection of that.
Q. That is all.

Mr. Merrey—Is that all ?

Q. Just a minute. Did you mail the letter to
the Governor? A. No.
Q. That is all.
10
Mr. Merrey—Is that all ?
The Court—Anything more, Mr. Merrey?
Mr. Merrey— No.

Mr. Murner—Now, if your Honor
please,—
The Court—The Governor’s Secretary is
here, 1 take it, Mr. Hanson. Will you pro-
20 duce some letters that have been subpoen-
aed, July 10th—or rather, July 16th, I guess
it is—yes, July 10th and July 16th, Mr.
Heher to you or to the Governor.
Mr. Hanson—1I have a letter of July 10th,
but I have not the letter of July 16th and
I was unable to locate it.
The Court— Have you looked for if?
Mr. Hanson— Yes.
30 The Court— Cannot locate it?
Mr. Hanson— No.
The Court—Do you remember it?
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Mr. Hanson—Yes, I recall the letter.

The Court—Very well. Let the letter of
July 10th be produced.

Mr. Merrey—He is here and I think we
better put it on the record and let him be
sworn.

THOMAS L. HANSON, sworn.

Direct Examination by Mr. Merrey :

Q Would you mind letting me see the letters?
A. Yes, that is the whole file.

Q. The only one is the 16th? A. Yes.

Q. Mr. Hanson, you are Secretary to the Gover-
nor? A. I am.

Q. Do you remember receiving a letter from
Harry Heher of July 10th, which you were sub-
poenaed to bring here? A. Yes. 20

Q. Did you look for it among the files? A. Yes.

Q. Cannot find it? A. I have the letter of July
10th.

Q. I mean dJuly 16th? A. dJuly 16th, I looked
for it, but I cannot find it.

The Court— But you do recall receiving a
letter—that letter.

The Witness— Oh, yes. ~0

The Court—What was that date?

Mr. Merrey— Cah I show you this and ask
you if this is a copy of it?

The Court—Yes.

(Witness examines paper.)

ki

A. Yes, that is a copy of the letter.
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The Court—In other words, you were ad-
vised by Mr. Heher that he appointed a Mrs.
Barr to this office?

The Witness—That is right, yes, sir.

The Court—Very well.

Mr. Merrey— That is all.

The Court—If you have no objection, I
will allow the Secretary to take back the ori-
ginal. Is there any objection?

Mr. Merrey—We have copies of those..

The Court—Any objection to that?

Mr. Murner— Which letter?

The Court—The only letter he brings is
the original of July 10th.

The Witness—And September 26th.

Mr. Murner— Both of which Mr. Heher
wrote ?

The Witness— Yes.

The Court—Very well, you may take them
back with you, Mr. Heher.

Examination by Mr. Weinberger:

You mailed the letter on June 24th?

Mr. Merrey—1I object to that. That is not
cross examination.

Mr. Weinberger— Trust me to know.

Mr. Merrey—1 suppose you do.

The Court—I will sustain the objection.

Mr. Weinberger—I won’t press you at this
time. I will call him as our witness.

The Court—All right. Stay around. I
was trying to get rid of you.

Mr. Merrey— That is our case. We rest.
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MOTION FOR DISMISSAL

Mr. Murner—1I would like at this time to move
for a dismissal of the proceedings, on the ground
that they have not established that Mrs. Barr was
commissioned by the Governor, as the Act re-
quires.

The Court—Motion denied on that ground.

Mr. Murner— Your Honor, allow an exception?

The Court—You may have it. in

Mr. Murner— Number two, on the ground that
on the testimony that has been used before your
Honor, as part of their case, there is no proof that
the Governor was notified of any nomination by
Mr. Heher, the Chairman of the Democratic State
Committee, within the period of ten days that the
Act requires. Mr. Heher says this, that three or
four days before the tenth day of July, and he
won’t say for sure it was not on the first day of 20
July, he received this communication from the Gov-
ernor, in which it advised them that there was a
vacancy existent in this County, calling upon him
to make a nomination; that on the 10th day of
July, he wrote to the Governor and said that he
would send him a nomination within the next few
days; then on July 16th they state that he dic-
tated a letter in which he endeavored to make a
nomination. If it was delivered to the Governor SO
on the 16th day of July, there is no proof before
your Honor that it is within the ten days that the
statute provides.

The Court— There is no question but what it was
received by the Governor, because that is the test-
imony of Mr. Hanson.

Mr. Murner— But it is important, if your Honor
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please, that it be done in accordance with the
statute that provides it must be done within ten
days.

The Court— That may be, but why raise a ques-
tion of fact when there is no question of fact on the
receipt of that letter?

Mr. Murner—If that is so, and the testimony
is as I have stated that it is, the law is that Mr.
Heher had no right to make a nomination after the
ten days.

The Court—In other words, from the ten days
from the time that the statute was enacted, Mr.
Heher must have nominated, or he was through; is
that right ?

Mr. Weinberger— No.

Mr. Murner—We do not contend that. If your
Honor please, the Act does not say who shall not-
ify him.: It says after notification of a vacancy he
shall within ten days after notice. Now, we con-
tend that the Act of itself—the fact that Mr. Barr
qualified to an office—he knew of it. He knew he
was a Councilman. That when this act was passed,
that that was public notice. He knew he was in
office, and he knew that within ten days after that,
he would be required to fill the vacancy. But in
addition to that, that he received on the date of
June 24th, a communication—when, he will not say.
He will say that it was prior to July 10th, three or
four days. He would not say he did not receive it
on the first day of July. But if it was four days
before that time, the testimony that they adduced
here is to this effect, that it was on July 16th, he
dictated a letter. That still doesn’t comply with
the provisions of the statute. He complied with
that regarding the Chairman of the State Com-
mittee, to notify the Governor. Mr. Heher, on the
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contrary, says he did mot—and I have the letter-—
he doesn’t say he notified the Governor., There is
no proof here that he did notify the Governor with-
in the ten days that the Statute requires, and I say
under the law we are entitled at this- time to- have
a dismissal.

The Court—He did not think the Governor
would be in such a hurry.,

Mr. Murner— No, but he was.

Mr. Merrey—He did not make any nomination
himself for a month after.

Mr. Murner—He took that. Those are the facts
and undisputed.. That 1s ti|eir testimony, that
there was a receipt of a notice. It might have been
on July 1st. Mr. Heher don’t, know it was not. He
says he doesn’t remember. Then on July 16th, he
says he dictated a letter. He still does not say
that he notified the Governor as the law requires.
It says here.:: “In case of a vacancy arising in any
of the County Boards of Election from any cause
other than expiration of time, the Governor shall
be forthwith notified.”

Mr. Merrey— By whom?

Mr. Murner—“Notice of such vacancy to be given
to the Chairman of the State Democratic Com-
mittee, and such Chairman shall not later than ten
days thereafter nominate a successor.” Now, then,
if the Court please, they have testified here as part
of their case that it might have been on July 1st.

The Court—Dot not waste any more tune about
that, because I am quite satisfied from Mr. Heher’s
testimony that it is a fact that he actually received
the letter of dJune 24th, a few days before he an-
swered it on July 10th.. He says that repeatedly
and you gentlemen with all of your ingenuity
could not get him to change his story.

20
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Mr. Murner— But, nevertheless, that is really, if
your Honor please, the letter of July 10th.

The Court— So when he got actual notice of the
vacancy, I have no doubt was a few days before
he replied to the letter.

Mr. Murner— That was on July 10th.

The Court—When he replied.

Mr. Murner— He said he did not make a nomina-
tion until July 16th.

The Court—That is correct.

Mr. Murner—Now then, he does not say that
he notified the Governor as the Act requires. The
Act says that such Chairman shall not later than
ten days after nominate a successor who shall
thereupon be commissioned by the Governor.

Mr. Merrey—It doesn’t say the Governor shall
notify him.

Mr. Murner—Who was he going to send it to,
some dJustice of the Peace in Weehawken?

The Court—I will have to look at the statute. I
will reserve decision. Do you wish to be heard?

Mr. Weinberger— He doesn’t even testify he

. mailed the letter.

30

The Court—He doesn’t have to. He received it.

Mr. Weinberger—He might have received it on
th 25th of November.

The Court—dJuly 16.

Mr. Weinberger— N o; that is the date of the let-
ter.

The Court—1I haven’t any doubt about that. This
case is not going to be decided on the supposition
that Mr. Heher sent a letter on July 16th and the
Governor never got it.

Mr. Weinberger—If you argue that way—

Mr. Merrey—May I proceed?
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Mr. Weinberger—Mr. Barr’s letter which he re-
ceived, dated the 16th—he letter Heher sent out—
the letter he says he sent out was dated July 16th
to the Governor. Your Honor says that you are
not going to suppose tha*t letter might take five
or six days or ten days or ten months. Then your
Honor must bear this in mind, Mr. Merrey offered
in evidence a letter dated June 24th that Mr. Heher
got. Now, if your Honor is going to say that it
doesn’t take any more time to get from Mr. Heher’s
office to the Governor’s office—

The Court— There i1s no dispute about the fact
that the letter the Governor received was received
in Mr. Heher’s office promptly. Mr. Heher does
not attempt to say it was not. He says it prob-
ably was, but it was not received by him, it was
not called to his notice, until a few days before
the 10th of July. There is no mistake about that.

Mr. Weinberger—If your Honor please, I think
that that is constructive notice when a letter is
sent to a man and he lets the letter lay on his
desk.

The Court—Do not let us waste so much time
about facts that are a clear as noonday sun.

Mr. Weinberger— All right.

The Court— The facts are not in dispute. What
the law might be, whether he must have actual
notice, or from whom, I cannot say until I look at
it. Do you want to be heard, Mr. Merrey ?

Mr. Merrey—In this subject?

The Court—Yes.

Mr. Merrey—1I think counsel is begging the ques-
tion, because there is nothing in the Act which says
it is ten days after the Governor does it. There
is nothing there that says the Governor is to notify
Mr. Heher at all. We proved what happened.

20

30
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Thomas E. Hanson—direct

The Court—I do not believe the statute meant
to put any such responsibility on the Governor.

Ir. Merrey—I think on this kind of County
Board, the remaining members would take notice
of the vacancy.

The Court—3 do not think the Governor had to.,
I think Mr. Weinberger contends that.

Mr. Merrey—The thing is this:; Mr. Hester did
it, and there was correspondence afterwards be-
tween them.

The Court—If the Legislature did not say who*
was to give the notice, how am I to knew who; was
to give it ? You gentlemen say that the Legislature
was silent as to who was to give the notice ?

Mr. Merrey— Yes.

The Court—How do I know who* was to give it?

Mr. Merrey—I don’t know.

The Court—No idea about it ?

Mr. Merrey-—No, sir.

The Court—Do you want to>put in a defense?

Mr. Weinberger— Certainly.

THOMAS L. KANS'ON, recalled.

Direct Examination by Mr. Murnerr

Q. Mr.. Hanson, as Secretary to the Governor of
the State of New Jersey, did you notify Mr. Harry
Heher, the Chairman of the Democratic State Com-
mittee, of the fact that a vacancy existed in. a mem-
bership in the Passaic County Board of Elections?
A. T did.

Q. When did you do that? A. By letter dated
June 24, 1929.

Q. Did you after that receive any nomination
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from Mr. Heher to fill that vacancy? A. Well, the
Governor’s office was notified by Mr. Heher of a
nomination.

Q. That was when? A. Letter of July 16th.

Q. You don’t remember when that was received?
A. T don’t know the date, no.

Q. It was not received before July 16th? A. No,
no.

Q. That 1s all.

10
Mr. Merrey—I have no questions.

By the Court:

Q. Of course, you don’t know of your own
knowledge when your letter of June 24th was
mailed either? You did not mail it personally?
A. 1 did not mail it personally. It went out on
that day.

Q. You assume it went out in due course? A. 20
I assume it went out that evening, yes.

Mr. Murner—May it be agreed to expedite
the thing, that we proved the commission
once more, and the oath of office?

The Court—No dispute about the oath of
office.

Mr. Merrey—I do not think there i1s. I
do not make any dispute about it.

The Court—It is understood and agreed
that the Governor commissioned Mr. Geld-
ziler and he qualified by taking the necessary
oath of office and has been exercising the
duties of the office since. Do you rest?

Mr. Murner—We rest.

The Court— The court will reserve deci-

sion.
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Brief of Edward F. Merrey

ATTORNEY FOR RELATOR
STATEMENT

This suit is brought to test the right, of Samuel
Geldziler to hold the office of a member of the
County Board of Elections of the County of Pas-
saic. Robert C. Barr was the incumbent of this
office, having been appointed in February, 1929,
by Harry Heher, Chairman of the State Committee
of the Democratic party, and having been commis-
sioned by Morgan F. Larson, Governor of the State
of New dJersey, on March 1st, 1929, for a two-year
term beginning on the first of March, 1929. The
provision for this office in force at the time of the
appointment of Robert C. Barr is made in Section
17 of Article VI of the Election Laws of 1920, P. L.
1921, page 522 and 523. The part of the section
pertinent is as follows:

“The county board of elections shall con-
sist of four persons, who shall be legal vot-
ers of the counties for which they are res-
pectively appointed. Two members of
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such county board shall be members of the
political party which at the last preceding
general election cast the largest number of
votes in this State for members of the Gen-
eral Assembly, and the remaining two
members of such board shall be members
of the political party which at said election
cast the next largest number of votes in the
State for members of the General Assem-
bly.”

The appointment was made under Section 18 of
the Act which as last amended, will be found in
P. L. 1928, on page 15. The provisions for the
appointment are as follows:

“The chairman of the State committee
of each of the two political parties as afore-
said, shall, during the month of February,
in writing, nominate two persons residing
in each county, qualified as aforesaid for
members of the county board of elections in
and for such county; and if nomination be
made in said month of February, the Gov-
ernor shall commission such appointees on
or before the first day of March; provided,
that two of such appointees, who shall be
members of opposite parties, shall be com-
missioned for the term of one year from the
first day of March and the remaining mem-
bers shall be appointed for the term of two
years from the first day of March; and
thereafter one member of such board shall
be nominated annually by each of said
chairmen, in the same manner, in the
month of February, and shall be commis-
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sioned by the Governor as aforesaid, and
shall continue in office for two years from
the first day of March next after their ap-
pointment.”

It appears that at the time of Barr’s appoint-
ment and up to the time of the beginning of this
suit and afterwards, Barr was a member of the
City Council of the City of Clifton in the County
of Passaic, to which office he was elected by the
voters of one of the Wards of the City of Clifton.
By Chapter 257 of the Laws of 1929 which was
passed April 30th, 1929, section 17 of the Election
Act was amended so far as it applied to the ap-
pointment of the members of the County Board of
Elections as follows:

“The county board of elections shall con-
sist of four persons, who shall be legal
voters of the counties for which they are
respectively appointed. Two members of
such county board shall be members of the
political party which at the last preceding
general election cast the largest number
of votes in this State for members of the
General Assembly, and the remaining two
members of such board shall be members
of the political party which at the said elec-
tion cast the next largest number of votes
in the State for members of the General
Assembly; provided, however, that the of-
fice of member of the county board of elec-
tions in any of the counties of this State
shall be deemed vacant upon such member
becoming a candidate for any office to be

v voted upon at any primary, general elec-
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tion or special election, except for nomina-
tion for or election to membership in any
county committee or State committee, said
candidacy to be determined by the filing
of a petition of nomination duly accepted
by such member in the manner provided by
law ; provided, that no person who now or
hereafter holds elective public office shall
be eligible to serve as a member of the
county board of elections during the term
of such elective office.”

It is claimed that the effect of this statute was
to vacate the office which Barr held as a member
of the county board of elections. The clauses of
the Election Laws relating to vacancies and the
filling of the same are found in Sections 19 and
20 of Article VI of the Election Laws. These sec-
tions are as follows:

“In case of a vacancy arising in any coun-
ty board of election from any cause other
than expiration of the term the Governor
shall be forthwith notified, notice of such
vacancy to be given to the chairman of the
State committee, and such chairman shall,
not later than ten days thereafter, nominate
a successor, who shall thereupon be com-
missioned by the Governor; all appoint-
ments to fill vacancies shall be for the un-
expired term only;” P. L. 1920, p 641.

“If in any case the State chairman shall
fail to send in writing to the Governor nom-
inations for appointments within the time
specified, as aforesaid, the Governor shall
make such appointments of his own select-
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ion from the citizens of the county in which
such failure shall occur.” P. L. 1921, p 524.

It appears that under date of June 24th, 1929,
Thomas L. Hanson, the Secretary to the Governor
of the State of New Jersey, wrote to Harry Heher,
Chairman of the Democratic State Committee that
a vacancy existed in the County Board of Elections
in Passaic County with respect to Robert C. Barr
and asking Mr. Heher to forward a nominee for
the office. (See Case page 10.) This letter was
actually received by Mr. Heher on July 10th, or a
day or two before. (See Case page 9.) Under
date of July 10th, Heher wrote to the Governor,
saying that he would forward a recommendation
in a few days. On July 16th, Mr. Heher nominat-
ed for the position, Mrs. Agnes V. Barr, the rela-
tor in this proceeding and the wife of Robert C.
Barr. (See Case page 12.) Mr. Hanson, the
Secretary of the Governor, admits receiving this
letter on July 16th. (See Case page 33.) Short-
ly after the receipt of this letter, Miss Smith, one
of the Governor’s secretaries, called Mr. Heher
and asked that he get the formal resignation of
Barr. (See Case page 15.) Heher wrote under
date of August 1st to the Secretary of the Gover-
nor to the effect that Barr claimed that there was
no vacancy and therefore Heher could not compel
him to resign, but inasmuch as the Governor con-
tended a vacancy had occurred in the office Heher
had nominated Agnes V. Barr, and that was all
that he could do in the matter. (Case page 15.)
Nothing further'was done by the Governor until
about the fourth of September, 1929, when the
Governor appointed the respondent, Samuel Geld-



6

ziler, to the position which Barr had held. Geld-
ziler was sworn and took the position and i1s now
exercising its functions. It appears from the evi-
dence that the action of the Governor was not
founded upon any negligence of Heher to act with-
in the time limited. It seems that in some news-
paper articles suggestions were made that Heher
had been derelict in his duty in not making a nom-
ination, and he wrote a letter to the Governor,
which is found on pages 19, 20 and 21 of the state
of the case, and received a reply which is printed
on page 21 of the case. The reason which is given
by the Governor’s secretary for the action of the
Governor in failing to appoint Mrs. Barr was that
inasmuch as Barr would not resign, claiming there
was no vacancy, it would be foolhardy on the part
of the Governor to appoint a wife to succeed a
husband to an office, the title of which was in
dispute.

After the appointment of Geldziler was made,
Robert C. Barr commenced a proceeding in the na-
ture of a quo warranto to test the title of Geld-
ziler io hold office. Mrs. Barr also instituted the
present proceeding. In the pleadings as found
on page IX, paragraph 10 of the plea, it is set up
that Mrs. Barr cannot maintain this suit under the
statute because the office is not a municipal office.
This objection should have been raised by demur-
rer. On page 3, line 30, a motion was made to
strike out this part of the plea. No action was
taken upon the motion.

There are two provisions under the quo warran-
to act for the starting of proceedings of this kind.
Under the fourth section, any citizen of the state
who believes himself lawfully entitled to an office
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may, as relator, file an information in the nature of
a quo warranto. Part of the wording of this sec-
tion limits cases to municipal offices or franchises.
The first section of the act applies to any office
and any citizen of the state may exhibit in the Sup-
reme Court in the name of the Attorney-General,
an information in the nature of a quowarranto pro-
vided that leave is so given by the Supreme Court
or a justice thereof. After the filing of the infor-
mation in this suit and suggestion made that this
was a municipal office, another proceeding was
started under the first section by Louis D. Carr.
Permission was given by Justice Charles C. Black
of the Supreme Court to bring this action. The
questions raised in that suit are practically the
same as raised in the present suit. We have,
therefore, three suits raising the question of the
right of Geldziler to hold office, one by Robert C.
Barr, the former incumbent; one by Agnes V,
Barr, who received the nomination from the State
Chairman, and one by the Attorney-General at
the relation of Louis D. Carr, a citizen and tax-
payer. The points raised m the Carr suit are the
same as this, with the exception that that avoids
the question as to whether or not the office is a
municipal office. I understand the defendants do
not press that question in this suit.

SPECIFICATION
We insist,

1. That the defendant is not entitled to the of-
fice. Reason f. Case pg. XXIII.



2. That the relator is not entitled to the office.
Reason 2.

3. That the State Chairman nominated relator
within ten days after he was notified that a vacan-
cy existed and that it was the duty of the Governor
to issue a commission to relator. Reasons 3 and 5.

4. That the State Chairman did not lose his
right to make the nomination until the Governor
actually appointed some person of his own selec-
tion. Reasons 4 and 6.

THE NOTICE TO THE STATE CHAIRMAN
FRO MTH ESECRETARY OF THE GOVERNOR
WAS NOT THE NOTICE CONTEMPLATED BY
THE STATUTE.

Section 19 of Article VI of the Election Law
provides that wupon a vacancy arising, “the
Governor shall be forthwith notified, notice
of such vacancy to be given to the Chair-
man of the State Committee”. The Statute no-
where indicates who is to give the required notice
to the Governor. The evidence does not show
that he was ever notified by any one. The sta-
tute intends that some individual or body shall give
the notice. Some one must determine that a va-
cancy exists. The remaining members of the
board of elections should do so. This board not
having acted, the Governor’s notice to the State
Chairman could not be effective. Again, the sta-
tute does not provide that the Governor is to no-
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tify the State Chairman. We read the statute to
mean that the same body that is to notify the Gov-
ernor is'to notify the State Chairman.

We contend that the State Chairman not having
been notified as provided by the statute, the time
in which the State Chairman was to act never
started to run and the Governor never acquired the
right to make the appointment. The court below
held that it was not the duty of the Governor to
notify the State Chairman, but having done so, the
ten-day period began to run. This is the same as
holding that the time began to run whenever the
State Chairman received notice of the vacancy no
matter from what source. We contend such hold-
ing is erroneous. It would leave the right of the
chairman to appoint uncertain, as there would be
no practical way of fixing the time the State Chair-
man received notice, nor when the Governor’s
right accrued.

II

THE APPOINTMENT OF RELATOR WAS
MADE BY THE STATE CHAIRMAN WITHIN
TEN DAYS AFTER THE ACTUAL RECEIPT OF
NOTICE FROM THE GOVERNOR.

The court below found as a fact that the State
Chairman appointed the relator within ten days
after actual receipt of notice from the Governor.
(See opinion on page XVI, line 35.) But the
court below decided that the notice was received
by the Chairman when it was delivered to his of-
fice (June 25th) not when he actually saw it.
(July 8-10). That is that constructive notice was
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sufficient. We contend that the court below was
in error in so holding.  Constructive notice is nev-
er effective unless the statute so provides.

“As a general rule, unless otherwise pro-
vided by law, the service of a notice must
be personal. Notice other than personal is
countenanced by law only as a matter of
necessity or extreme expediency. Where
a statute requires the giving of notice and
there i1s nothing in the context of the law
or in the circumstances of the case to show
that any other notice was intended, person-
al notice must always be given.”

46 C, J. page 557

In Wilson vs Trenton, 53 N. J. Law, page 645
concerning a notice in reference to a city assess-
ment, the charter of the City of Trenton provided
that the City Council should

“Cause a notice of the proportion of said
assessment and costs to be served upon ev-
ery person, his or her guardian or legal rep-
resentative; against whom the same is made
and whose residence is in said city, and also
to cause like notice, directed to such per-
sons as do not reside in said city, to be in-
serted in one or more of the newspapers of
said city for the space of one month.”

The court said,

“The legislature may prescribe how such
notices may be given. The mode prescrib-
ed must be strictly followed and the pro-
ceedings must show the prescribed notice.
Kohler vs Guttenberg, 9 Vroom 419; Kel-
logg vs Elizabeth, 11 Id. 274; White vs
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Bayonne, 20 Id. 311. When no mode of
giving notice has been prescribed, it was
also conceded that what is called personal
service is required and must appear.”

The notice on ten residents was made by leaving
a copy of the notice at the person’s residence with
a member of the family. .(Page 648.) This was
held insufficient service.

In Brewster vs City of Newark, 11 N. J. Equity
page 114, it was held that a notice must be given
personally “unless the law dispenses with it or
provides some other notice.” (Page 118.)

In Brost vs Whitall-Tatum Company, 89 N. J.
Law, page 531, it was held,

“Where a statute provides for the giving
of a notice but does not prescribe the man-
ner of its service, it is sufficient if actual
notice to the person to be affected is con-
veyed to him.”

In this case the notice actually reached the per-
son affected; but in Troth vs Nullville Bottle
Works, 86 N. J. Law, page 558, a case on the same
statute considered in the Brost Whitall-Tatum
case, although the notice was given in the same
way, it was held ineffective because not shown to
have reached the person affected.

The above cases lay down the principle that
where the statute does not prescribe the method of
giving notice, it must be given personally to the
person affected. Some later c”ses deal with the
question of proof as to whether the notice was ac-
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tually received or not and as to presumptions as
to the receipt of letters mailed containing notice.

In McKenna vs Harrington Company, 96 ' J.
Equity, page 700, Vice-Chancellor Fielder held
that a letter containing notice was received. In
this case the letter had been registered and the de-
fendant admitted the signature on the return re-
ceipt.

In Alexander vs Rekoon, 104 N. J. Laws, page 1,
it was held

“Where a statute provides for personal
service of a notice, without requiring it to
be made by an official or in a particular
mode, the depositing of the notice with an
agency of the federal government for the
purpose of having it delivered, and the ac-
tual delivery thereof by such agency to the
person to whom the notice is addressed,
constitutes a personal service.” * * *

“The proofs showed that both the plain-
tiff and the defendant were residents of
-Newark, and that the letter was mailed in
Newark on the day the contract was made.
Where a letter is mailed in the place in
which the party to whom it is directed re-
sides, and it is received by him, it may rea-
sonably be inferred that he received it in
due course of mail; that is, in the present
case, where a letter 1s delivered at the
place to which it is addressed, either the
day of its mailing or the day following, and
whether or not such inference shall be
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drawn is a matter to be determined by the
jury and not by the court.”

From the above, it seems that proof of mailing
a letter raises a presumption that it was received
by the person addressed. But this presumption is
rebuttable and in the present case the presumption
was clearly overcome by proof. The court below
which sat in place of a jury found as a fact that
the notice did not reach the addressee, the State
Chairman, until many days after its posting. The
court made a direct finding that as a fact the State
Chairman actually received the letter less than ten
days before he made the appointment of relator.
This finding of fact is conclusive On the evi-
dence, any other finding should have been set
aside as against the weight of evidence.

We contend the court below erred in a finding
of law that “it was received within the meaning
of the law, when it was delivered to his office eith-
er by messenger or by mail, not when he read it or
actually received it some two. weeks after its
date.” Such holding is contrary to all the auth-
orities above cited.

Since the court found as a fact that the State
Chairman made an appointment within ten days
after the actual receipt of notice by him, it follows
that the Governor never acquired the right to
make the appointment under the statute. The ex-
act finding of the trial court is as follows:

“The chairman actually received the no-
tice a few days before July 10th and nom-
inated Mrs. Barr on July 16th, not later
than ten days from the time that he read or
knew the contents of the letter of notified-
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tion of June 24th.” Case pg. XVI, lines
35 &c.

If other than personal service is desirable or im-
portant, the Legislature may so provide; but in the
absence of such provision, precedents so firmly
founded and based on good reasoning should be
followed.

I

THE CHAIRMAN’S RIGHT TO NOMINATE DID
NOT EXPIRE UNTIL THE GOVERNOR MADE
AN APPOINTMENT

Even though the court here decides against us
on the points made above, we claim the relator is
entitled to the office. We contend that the pro-
vision that the chairman appoint within ten days
is only directory and not mandatory and that if the
appointment is actually made by the State Chair-
man before the Governor acts, the appointee of
the State Chairman takes the office.

A construction should be given to the statute
which retains as long as possible the power of
appointment in the hands of the State Chairman.
There are in this state two major political parties.
It has been the practice to have elections held by
officers, an equal number of which are appointed
by each of the parties. This is essential. To
place the appointment of election officers under
the control of one party would lead to much dissat-
isfaction and probably fraud.

In the present case, the Governor appointed an
official for an opposition party. No matter how
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fair a Governor may be, he cannot be familiar with
the qualifications of all candidates who may be
suggested to him from various counties. He must
rely on statements of party leaders who are not
always reliable. Fairness in this case required
him to take the nomination of the chairman of the
party the appointee was to represent. He
rejected this nomination and made another
suggestion but we know not whom. This ap-
pointee at one time was removed from the office
of jury commissioner by the Chancellor. Certain-
ly there is much objection to his appointment.
We think all this points to the necessity of having
this appointment made by the Governor only as a
last resort. The Legislature must have so intend-
ed and we feel that the statute should be so con-
strued.

“Where a statute directs a person, in discharge
of a public duty, to do a thing at a certain time,
without any negative words restraining him from
doing it afterwards, or any expression from which
such intent can be gathered, the naming of time is
but directory, and not a limitation of authority.”

Shelden vs. Sheldon, 100 N. J. E. 24.
Huggs vs. Camden, 39 N. J. L. 620.

v

THE OFFICE OF MEMBER OF COUNTY BOARD
OF ELECTIONS IS A MUNICIPAL OFFICE
UNDER QUO WARRANTO ACT

We do not think this question was properly
raised in this case. It can only be raised by de-
murrer. Motion was made to strike out the para-
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graph in the plea in which the point was made.
It is not important, however, because as soon as it
was suggested, application was made under the
first section of the Quo Warranto Act and Justice
Black gave permission to Louis Carr, a citizen and
taxpayer, to exhibit an information in the name
of the Attorney-General against Geldziler. This
case is on the list and all the points made above
are raised in that suit except the question of the
nature of the office.

The fourth section of the Quo Warranto act is
as follows:

“Whenever it is alleged that any person
usurps, intrudes into or unlawfully holds or
executes any municipal office or franchise
within this state, any citizen of this state,
who believes himself lawfully entitled to
such office or franchise, may, as relator,
file in the office of the clerk of the sup-
reme court an information in the nature of
a quo warranto, against such person, for
usurping, intruding into or unlawfully
holding or executing any such office or
franchise, and may proceed therein in such
maner as is usual in cases of information in
the nature of a quo warranto, except as is
otherwise provided in this act.” (P.L.
1903, page 377.)

We believe a member of the county board of
elections is a municipal officer under the above
provision.

In Pierson vs O’Connor, 54 N. J. Law, page 36,
a question arose concerning the office of clerk to
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the District Court. From the title of the cause
an information issued under the fourth section of
the Quo Warranto Act. No point was made that
the information would lie because the office was
not a municipal one. The court held that this of-
fice was not one under the municipal government,
and so not affected by certain tenure of office
acts. Notwithstanding it must have been consid-
ered a municipal office under the Quo Warranto
Act or the writ should have been dismissed.

In McGuire vs DeMuro, 98 N. J. Law, page 684,
a question arose concerning the office of clerk to
a District Court. The proceedings were com-
menced under section 1.

The court held that before permission could be
given under section 1, it must appear that the ap-
plicant was a citizen and taxpayer and that he
was not the claimant. It was pointed out that
claimant in that case should proceed under section
4. The office of clerk to a district court being in
the same class as member of a county board of
elections this decision applies here. A county
may be embraced in the term municipality. See
Murphy vs Freeholders, &c. 91 N. J. Law, page
40.

An information to question the title to office of
a police justice appointed by the Governor will lie
under the fourth section. See Perry vs Branch!,
96 N. J. Law, page 113.

The term “municipal office” as used in the
fourth section apparently means one of the func-
tions of which are not state wide.
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In conclusion, we believe that this act should be
construed as liberally as possible to leave in the
hands of the State Chairman the making of this
appointment. The evident intention of the Legis-
lature was to leave to each party organization the
control of its own affairs, and to have election car-
ried on by boards, one-half the membership of
which are selected by each of the great parties.
The County Board of Elections is an important
board. It appoints all district boards, carries on
recounts and supervises elections. A board not
equally divided could turn over the control of the
election to the organization of one party. It
could have a material effect in the primaries of its
opponents.

The provision for the appointment of these
boards by the Governor Is only to be exercised in
case of necessity, so that elections should not be
interfered with. There appeared to be no great
hurry in this case, as the Governor waited nearly
two months before he acted. (Letter sent June
24th, 1929, to the State Chairman; Chairman ap-
pointed relator July 16th, 1929; Governor ap-
pointed respondent September 4th, 1929.)

We respectfully submit that the Supreme Court
should be reversed and directed to enter judgment
of ouster against defendant.

EDWARD F. MERREY,
Of Counsel with Relator



ANSWER TO BRIEF OF DEFENDANT-
RESPONDENT

Counsel for the defendant-respondent under
point 1 insists: first, that the question involved in
this casé is a moot question ; and, second, that our
side delayed in pursuing- the appeal. It seems to
us that counsel is unfair in these statements.
The question involved is not a moot question.
While the office in question has expired, the re-
spondent must know that he was unable to col-
lect any salary from the County of Passaic which
now holds the sum of $2,916.55 to abide the result
of this suit. Even if .the County had not retained
the money but had paid it to the respondent, he
would have had to return it if unsuccessful here.
We cannot understand the claim made in the brief
that this is a moot question.

We have not delayed in bringing on this appeal.
The rule for judgment was entered April 15th,
1930, and was not served on relator’s counsel for
some time thereafter. The notice of appeal was
dated July 9th, 1930. The printed state of the
case was served on counsel for respondent on
August 19th, 1930. Our briefs were served on the
respondent on October 6th, 1930. The earliest the
appeal could have been brought on for hearing
was the October Term, 1930. The case was no-
ticed for hearing at that term but the acknowl-
edged service of notice reached the Secretary of
State’s office too late to be put on the printed
list. Counsels were present and agreed that the
case should be submitted on brief, but the court
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announced that no case would be taken up be-
yond 100. The proper number of the case would
have been over 200. It therefore could not be
heard even had it been on the printed list. The
case was then on the list again for the February
Term, 1931, and another agreement was made that
it be argued on brief and briefs of all parties were
filed but it was not reached, as it was still above
No. 100 and went over again to the May Term,
1931.

There has therefore been no delay on our
part in bringing the matter to hearing.

Respectfully submitted,

EDWARD F. MERREY,
Counsel for Relator-Appellant.
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The State of New Jersey , ex rei.
Agne s V. Barr,

Relator, Appellant, In the Nature of

Quo Warranto.

vs. On Appeal from

Supreme Court.
Samuel Geldziler,

Defendant, Appellee.

BRIEF ON BEHALF OF DEFENDANT-
APPELLEE.

Statement of Facts.

This action is in the nature of quo
to test the title of the defendant-appellee to the
office of member of the Passaic County Board of
Elections. By consent of the parties, a jury was
waived and this action, together with two other
related actions, were tried before Hon. Newton H.
Porter, Judge of the Passaic County Circuit Court
to whom the cases were referred by the Justice
of the Supreme Court holding such Circuit Court,
without a jury.

It is to be observed that this action is one of
three related actions brought simultaneously with
two others by Robert C. Barr and Louis D. Carr.
All three actions deal with the same office, present
common questions of law and fact and, in general,
rest upon common grounds. They were all tried
together in the Lower Court and all were decided
favorably for the defendant-appellee. Robert C.
Barr is the husband of Agnes V. Barr, the relator
in another action. Each claims the same office as



against Samuel Geldziler. One of the Barrs must
obviously fail assuming, of course, that Mr. Geld-
ziler is not entitled to the office and both, there-
fore, must necessarily recognize this. Harry
Heher, chairman of the Democratic State Commit-
tee, as will be indicated in another part of this
brief, realized the same situation in that he recog-
nized the ineligibility of Mr. Barr and nominated
Mrs. Barr. It is respectfully submitted, therefore,
that the appellants themselves are undecided as
to their own positions and are attempting to have
this Court consider the matters as original rather
than appellate.

. Judge Porter decided the case favorably to the
respondent, Samuel Geldziler. The Court found
from the evidence that the said Samuel Geldziler
legally occupied Ihe office of a member of the
County Board of Elections for the County of
Passaic, by virtue of a commission issued by the
Governor of the State of New Jersey, bearing
date the 4th day of September, 1929, and ap-
pointed the said Samuel Geldziler as a member
of the County Board of Elections for a term ex-
piring on the 1st day of March, 1931. The Court
further found from the evidence, that after having
received said commission he duly qualified in ac-
cordance with law to serve as a member of the
said County Board of Elections. The Court there-
fore dismissed the proceedings brought by Agnes
V. Barr.

The final conclusion in this case depends upon
the opinion of this Honorable Court in deciding
these questions: First, Was the relator, Agnes V.
Barr, properly appointed to such office? Second,
Was the respondent, Samuel Geldziler properly
appointed to such office by the Governor and is
he legally entitled to hold and continue in said
office?

The facts from the pleadings and as testified to
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at the cause in substance are as follows: Robert
C. Barr was appointed and commissioned on
March 1,1929, as a member of the County Election
Board of Passaic County for a term of two years
from that date. He exercised the duties of his
office and was in office on April 30, 1929. On that
date an act of the Legislature was approved,
effective from that date, amending the law con-
cerning membership in County Election Boards,
Chap. 257, P. L. 1929. The act, so far as it is
pertinent to the issue of this case, provides as
follows:

“ The County Board of Elections shall con-
sist of four persons, who shall be legal voters
of the counties for which they are respectively
appointed. Two members of such county
board shall be members of the political party
which at the last preceding general election
cast the largest number of votes in this State
for members of the General Assembly, and
the remaining two members of such board
shall be members of the political party which
at the said election cast the next largest num-
ber of votes in the State for members of the
General Assembly; provided, however, that
the office of member of the County Board of
Elections in any of the Counties of this State
shall be deemed vacant upon such member
becoming a candidate for any office to be voted
upon at any primary, general election or spe-
cial election, except for nomination for or
election to membership in any county commit-
tee or state committee, said candidacy to be
determined by the filing of a petition of nomi-
nation duly accepted by such member in the
manner provided by law; provided further,
that no person who now or hereafter holds
elective public office shall be eligible to serve
as a member of the County Board of Elec-
tions during the term of such elective office.”

On April 30, 1929, Robert C. Barr was a mem-
ber of the Council of the City of Clifton, an elec-

Jersey State Library
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tive office. By virtue of his occupying said office
the said Robert C. Barr immediately became in-
eligible to continue in his office in the County
Board of Elections and by force of statute the
latter office automatically became vacant. (For a
consideration of this particular question, although
it forms no part of the argument in this case,
counsel respectfully requests that the Court con-
sider the argument in the cases argued herewith
of Robert C. Barr v. Geldziler and Louis D. Carr
vs. Geldziler.)

Under date of June 24, 1929, the Secretary to
the Governor addressed and sent a letter to Harry
Heher, Chairman of the State Committee of the
Democratic Party advising him that a vacancy
existed in the Passaic County Board of Elections
by reason of Mr. Barr’s ineligibility to the office
under the act of April 30, 1929, and requesting a
nomination to fill the vacancy. Mr. Heher con-
tended that he did not actually receive this letter
until he saw it with other opened mail in his office
a few days before July 10, 1929. On that date,
.evidently realizing that a vacancy existed, by vir-
tue of Robert C. Barr’s ineligibility, he replied
to the letter stating that a nomination would be
made within a few days. Under date of July 16,
1929, Mr. Heher sent a letter to the Governor
nominating the relator Agnes Y. Barr, to the office
in question. This is the basis of her claim. On
August 29,1929, the Governor appointed and com -
missioned Samuel Geldziler, defendant, to the posi-
tion. The Governor properly and legally did so
since the Chairman of the Committee had not
made a selection within the statutory ten day
period after the expiration of which it became the
right and power of the Governor to appoint one
of his own choice. Mr. Geldziler took the oath
of office and entered upon the duties of said office

and continues to perform the same. It was stipu-



lated in open Court that the respondent, Samuel
Geldziler, had received a commission from the
Governor of the State of New Jersey on the fourth
day of September, 1929, appointing him a member
of the County Board of Elections for the County
of Passaic for the term ending on the first day of
March, 1931, which commission was offered in
evidence, and that the said Samuel Geldziler had
been duly sworn to act as a member of the County
Board of Elections of the County of Passaic, in
accordance with law.

This proceeding was instituted by the relator,
Agnes V. Barr, under Section 4 of the Statute, 3
Comp. Stat. 412. Mrs. Barr claims the office by
reason of her nomination by the State Chairman
of the Democratic Party, to the Governor, under
date of July 24,1929, which she argues was legally
done; she further contends that under the law
the appointing power is the State Chairman and
the Governor’s duty is to commission the person
so nominated.

POINT I.
The question involved is a moot question.

It will be observed by this Honorable Court that
the term of the office, title to which is disputed,
will expire on March 1, 1931. Had the appeal in
this case been diligently pursued after judgment
was pronounced by the lower Court the decision
by this Court would have been pronounced in the
term previous to the forthcoming February
Term. As it is, because of the delay of the relator-
appellant in pursuing the appeal, this cause comes
to be heard before this coming February Term,
Certainly, a decision will not be forthcoming until
some time after March 1st, 1931. By that time
the term of office of the present incumbent will
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have expired and the decision of the Court will
be of no practical consequence in deciding title to
said office.

In view of the date of said expiration and the
date at which this appeal is presented and the
time at which a decision will be rendered, which
will be long after March 1, 1931, it is respectfully
submitted that the question involved presents
purely a moot question and that therefore this
appeal should be dismissed and judgment affirmed.

POINT II.

There being a vacancy created in the County
Board of Elections and no_appointment having
been made by the State Chaiman within_the
statutory period, it became the right of the Gov-
emor to name the sucoessor.

Article 6, Sec. 19 of the Election Act provides
how vacancies shall be filled. This section reads

as follows:

“In case of a vacancy arising in any
County Board of Elections from any cause
other than expiration of the term, the Gov-
ernor shall be forthwith notified, notice of
such vacancy to be given to the Chairman
of the State Committee,, and such chairman
shall, not later than ten days thereafter,
nominate a successor, who shall thereupon.be
commissioned by the governor; all appoint-
ments to fill vacancies shall be for the un-
expired term only.”’

This act is silent as to whose duty it is to notify
the Governor or the Chairman when a vacancy
occurs. Someone quite evidently did notify the
Governor of the vacancy. A duty of the governor
to then notify the chairman cannot be read into
the law by any construction of the act. How-



ever, tlie law provides that the State Chairman he
notified. There is no question that the Governor
did in fact notify him whether it was his duty to
do so or not. Mr. Heher, State Chairman, admits
receipt of the letter (C., p. 9, lines 30-36). Said
letter (C., p. 10, lines 22-33) notified said Chair-
man that the vacancy existed and requested a
nominee for said office. This letter was sent by
the Governor through his Secretary, Thomas L.
Hanson, and it bore date June 24th, 1929. The
presumption is, in absence of evidence to the con-
trary, that it was received in due course of mail.
Mr. Thomas L. Hanson, 'Secretary to the Gov-
ernor, testified sending said letter (C., p. 40, lines
29-36). So we have the statute complied with by
having a notice of the vacancy received by both
the Governor and the State Chairman. The
chairman's duty was to nominate within the
statutory period, and the Governor’s to commis-
sion such nominee. This brings us to the next
question as to whether the State Chairman prop-
erly acted upon such notice.

POINT [II.

The State Chairman failed to make the nec-
essary appointment within the required period
as prescribed by statute.

The statute specifically says that the Chair-
man shall, not later than 10 days thereafter (after
notice that a vacancy exists) nominate a suc-
cessor. It was mandatory upon the State Chair-
man to nominate “ not later than 10 days, there-
after.” The office having become vacant and the
State Chairman having due notice thereof, any
later appointment by the State Chairman must
have been made within this ten day period to have
been of legal efficacy. So that if this State Chair-
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manrs appointment of Agnes V. Barr is to be up-
held, her appointment must have been made with-
in the proper time, that is, within ten days after
notice of a vacancy was sent to the State Chair-
man.

The testimony of Thomas L. Hanson is to the
effect that he notified the State Chairman of the
vacancy in the County Board of Elections. Said
letter was dated June 24th, 1929. (See C., p. 40,
1 29-36). Mr. Harry Heher, the State Chair-
man, testified that he received said letter dated
June 24th, 1929. (See C., p. 9, lines 30-37). On
what date said letter was received in the office of
the Chairman, he cannot say (C-, p. 26, lines 14-
16). On the other hand, on the same page (lines
30-34) he would not say that it 'did not reach him
on the 25th day of June, 1929. The chairman
says he actually received the notice a few Jays
before July 10, 1929, and nominated Mrs. Barr
on July 16th, 1929, not later than ten days from
the time he read or knew the contents of the
letter of notification of June 24th, 1929. That is
not a compliance with the statute. The time be-
gan to run from the receipt by him of the notifi-
cation. It was received, within the meaning of
the law, when it was delivered to his office, either
by messenger or by mail, not when he read it
some two weeks after the date of receipt. The
nomination by him, therefore, under date of July
16th, 1929, came too late and was of no legal
efficacy.

The law with regard to the mailing and delivery
of a letter is clearly set forth in the case of Alex-
ander v. Rekoon, 104 N. J. L. 1. Chief Justice
Gummere, speaking for the Supreme Court in that
case, said, at page 2:

“ The amended statute declares that when

a broker has been employed by an oral con-
tract and shall actually effect a sale, he may
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recover from the owner the amount of his
commission on such sale, ‘provided the
broker shall within five days of the making
of such oral contract serve upon such owner
a notice in writing setting forth the terms of
such oral agreement and stating the rate or
amount of commissions to be paid thereunder’
* * * and that‘the notice provided for shall
be served either personally or by forwarding
the same to the person to be served by regis-
tered mail to the last known post-office ad-
dress of such person’. The argument is that
this statutory requirement was not complied
with; that there was no personal service of
the notice, and that the letter containing it,
which was mailed to the defendant, was con-
cededly not registered.’”’

“Where a statute provides for personal ser-
vice of a notice, without requiring it to be
made by an official or in a particular mode,
the depositing of the notice with an agency
of the Federal Government for the purpose
of having it delivered, and the actual delivery
thereof by such agency to the person to whom
the notice is addressed, constitutes a personal
service. Wilson v. Trenton, 53 N. J. L. 645,
648; McKennav. Harrington, 96 N. J. E. 700.”

“Where a letter is mailed in the place in
which the party to whom it is directed re-
sides, and it is received by him, it may rea-
sonably be inferred that he received it in due
course of mail; that is, in the present case,
where a letter is delivered at the place to
which it is addressed, either the day of its
mailing or the day following and whether or
not such inference shall be drawn is a matter
to be determined by the jury, and not by the
court.”

The above decision clearly expounds the cor-
rect principle of the law. The cases might be
greatly multiplied but they would merely be a re-
iteration of this same principle.

There is no question that the State Chairman

received said letter in due course of mail. The
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contention of the relator-appellant is that notice
conveyed by such letter is not legally effective
until the addressee of such letter actually sees
and reads it. This is fallacious for two reasons:

«

First, the statute merely says that “ notice of
such vacancy to be given to the chairman’’. The
relator-appellant cannot read into the statute the
broad interpretation she seeks to attach to it. It
would be too fanciful and entirely insufficient.
Counsel cites a number of cases dealing with per-
sonal service which are beside the point. The
statute in question says merely notice, and it is
the contention of counsel for the defendant-appel-
lee that such notice was strictly complied with
upon mailing of the letter and it took effect as
such notice from the time it was received and not
from the time it was actually read or seen. Sec-
ond, to agree with the view proposed by counsel
for the relator-appellant would lead to absurdity.
Assuming the view is correct, then notice would
not be effective even though delivered until such
time as the addressee actually sees and reads the
letter. So that if for six months or a year after
date of receipt of a letter the addressee for some
known or unknown reason refused or did not find
time to actually read the letter, then the letter
actually received would be ineffective as notice.
The State Chairman therefore having presump-
tively received said letter on June 24th or 25th,
1929, by waiting until July 16, 1929, to make his
appointment, his appointment by letter of July
16, 1929, was therefore of no effect. He had lost
his right to nominate by not having acted within
the ten days limited by the Act. The relator,
Agnes V. Barr, therefore, was not appointed in
due time as provided by statute and therefore can

claim no right to the office in question.
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POINT 1V.

Article 6, Sec. 20, of the Election Act vests
power in the Govemnor to make the appointment
of his gwn selection where the Chairman fails
to nominate within the ten day period as pro-
vided' by statute.

Pursuant to this statutory authority, the Gov-
ernor did appoint and commission the defendant
Samuel Geldziler on the 4th day of September,
1929, as a member of the County Board of Elec-
tions for the County of Passaic, for the term end-
ing the 1st day of March, 1931. Said Samuel
Geldziler was duly sworn to ,act as a member of
said body in accordance with law, and since that
time has been legally arid properly occupying the
said office. The information by the relator Agnes
V. Barr fails.

We therefore respectfully submit that the re-
lator Agnes V. Barr fails to establish any legal
right to the office in question. On the contrary,
the incumbent, Samuel Geldziler, has sufficiently
proved his right to said office and is entitled to
continue for the term of the appointment, and we
respectfully submit that the judgment of the lower
Court should be affirmed.

Bespectfully submitted,
Thomas J. Kennedy,
Attorney of Defendant-Respondent.

James F. Minturn,
Of Counsel with Defendant-Respondent.

Pandick Press, Inc., 22 Thames St., New York, U. S. A.
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Information
(Filed Sept. 23, 1929.)
NEW JERSEY SUPREME COURT

The State of New Jersey ex

rel., Robert C. Barr, On Information,
Relator, in the
VS.. nature of
Samuel Geldziler, quo warranto
Defendant.

Passaic County, ss:

1. Robert C. Barr, of the City of Clifton, County
of Passaic and State of New Jersey, by Edward F.
Merrey, his attorney, comes to the Supreme Court
of the State of New Jersey, before the dJustices
hereof, in the State House in the City of Trenton,
desiring* to sue and prosecute in this behalf accord-
ing to the form of the statute in such case made and
provided, and gives said court here to be informed
and understand that he, the said Robert C. Barr, is
and has been for many years a citizen of the State of
New Jersey and a resident of the City of Cliftoi-
aforesaid; that for thirty-three years last past he
has been a legal voter of the County of Passaic,
and has been and is a member of the Democratic
party which at the last general election held in the
State of New Jersey cast the second largest number 30
of votes in the State for members of the General
Assmbly.

2. In the month of February, 1929, Harry Heher,
Chairman of the State Committee of the Demo-
cratic party, did nominate this relator as a member
of the County Board of Elections in and for the
County of Passaic, and that Morgan F. Larson, Gov-
ernor of the State of New Jersey on the first day of
March, 1929, commissioned your relator as a mem-



*0

20

30

2

Information

ber of the County Election Board of the County of
Passaic for a term of two years beginning on the
first day of March, 1929.

3. Relator thereafter accepted the said office and
did duly take and subscribe an oath, in writing,
before the Clerk of the County of Passaic to faith-
fully and impartially to discharge all his duties as
a member of the County Board of Elections to the
best of his skill and ability, which oath was forth-
with recorded in the office of the County Clerk of
the County of Passaic.

4, On or about the fourth day of September,
1929, Morgan F. Larson, Governor of the State of
New Jersey did appoint or commission one Samuel
Geldziler as a member of the County Board of Elec-
tions for the County of Passaic to serve in lieu and
in place of this relator for a term beginning with
the day of the said commission and ending on the
first day of March, 1931. That said appointment
and commission so made to the said Samuel Geld-
ziler was to the same office to which relator was ap-
pointed as aforesaid, and the said Samuel Geldziler,
pretending right and authority therefrom, was duly
sworn according to law and accepted said appoint-
ment and commission, and thereupon intruded into
and usurped s”id office and thereupon and ever
since has unlawfully usurped, held, used and execut-
ed the same without any legal appointment, warrant
or authorization whatsoever, and yet does so, to
the exclusion of relator, to wit, at the County of
Passaic aforesaid.

Whereupon the said relator prays the advice of
the court herein in the premises and for due process
of law against the defendant, said Samuel Geldziler,
that in this behalf he may be made to answer to the
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said state by what warrant he claims to hold, use,
execute and enjoy the aforesaid office as member
of the County Board of Elections for the County of
Passaic and the liberties, privileges, franchises and
emoluments thereof, and that the said Samuel Geld-
ziler may be adjudged to be an intruder and to be
ousted from said office, and that not only the title
of the said Samuel Geldziler to said office may be
determined by the judgment herein, but also the
title of the relator to the same office.
Edward F. Merrey,
Attorney of the Relator.
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Rule to Plead

(Filed Sept. 23, 1320.)
NEW JERSEY SUPREME COURT

The State of New dJersey,, ex |

rel., Robert C. Barr, iOn Information,
Relator, f in the El
vs. / nature of
Samuel Geldilzer, V quo warranto

Defendant. S
/

RULE TO PLEAD

The State of New Jersey, at the relation of Robert
C. Barr, having filed an information setting forth,
among other things, that the defendant, Samuel
Geldilzer, unlawfully usurps, intrudes into and un-
lawfully holds and executes the office as member of
the County Board of Elections for the County of
Passaic, and its liberties, privileges and franchises,
without any legal authority, warrant or right what-
soever, and praying that he, the said defendant,
may be made to answer to the’State of New Jersey,
at the relation of Robert C. Barr, by what warrant
he claims to hold, use, execute and enjoy the afore-
said office as member of the County Board of Elec-
tions for the County of Passaic, and the liberties,
privileges and franchises thereof.

It is thereupon Ordered that the defendant, Sam-
uel Geldziler, plead or demur to said information
within ten days after service upon him of a certified
copy of such information and this Rule.

Rule actually entered this day of Septem-
ber, 1929, on motion of

Edward F. Merrey,
Attorney of Relator.
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Amended Plea

(Filed Oct. 22, 1929.)
NEW JERSEY SUPREME COURT

The State of New dJersey, ex

rel.,, Robert C. Barr, On Information,
Relator, in the
Vs. Nature of
Samuel Geldziler, Quo Warranto
Defendant.

10

AMENDED PLEA

And now, as yet of the term of October, in the
year 1929, comes the said Samuel Geldziler, de-
fendant, and having heard the information read, he
complains, and under color of the,premises in the
said information contained, he is greatly vexed and
disquieted, and that by no means justly, comes pro- 20
testing that the said information and the matters
therein contained are by no means sufficient in the
law, and that he need not, nor is subject by law, to
answer thereto. Yet, for plea, thereto, he says that
he ought not to be disfranchised or impleaded, by
reason of the premises in the said information con-
tained, because, he says:

1. At a general election held in the City of Clif-
ton, County of Passaic and State of New Jersey, on 30
the Sixth day of November, 1928, the relator, Rob-
ert C. Barr, was elected Councilman of the Third
Ward of the aforesaid City of Clifton, for a period
of two years commencing with the First day of
January, 1929, to and including the Thirty-first Day
of December, 1980, and on the aforesaid First daj
of January, 1929, said Robert C. Barr accepted said
office of Councilman of the aforesaid Ward in the
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City of Clifton by being- duly sworn to perform the
duties thereof and the aforesaid Robert C. Barr
thereby duly qualified to serve as aforesaid Council-
man of the Third Ward in the aforesaid City of Clif-
ton, on the First day of January, 1929, and he there-
by did accept that office of Councilman and became
a member of said body and has continued to be a
member ever since that time and now is a member
of the aforesaid governing body of the City of Clif-
ton, to wit, a Councilman of the Third Ward of the
City of Clifton, County of Passaic and State of New
Jersey.

2., .On the First day of March, 1929, Hon. Morgan
F. Larson commissioned Robert C. Barr, your re-
lator, Democratic member of the County Board of
Elections of the County of Passaic for a period of
two years beginning on the First day of March, 1929.

0. On April 30th, 1929, the Legislature of the
State of New Jersey passed and approved an act en-
titled, “An Act to Amend An Act, Entitled ‘An Act
to Regulate Elections’ (Revision of 1920, Approved
April 8th, 1929)” and which is better known as
Chapter 257 of the Special Laws of 1929, which act
provided as follows:

“Be it enacted by the Senate and General Assem-
bly of the State of New Jersey:

1. Section seventeen, Artiele VI, of the act to
which this act is an amendment be and the same 1is
hereby amended to as to read as follows:

17. The County Board of Elections shall consist
of four persons, who shall be legal voters of the
counties for which they are respectively appointed.
Two members of such county board shall be mem-
bers of the political party which at the last preced-
ing general election east the largest number of votes
in this State for members of the General Assembly,
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and the remaining two members of such board shall
be members of the political party which at the said
election cast the next largest number of votes in the
State for members of the General Assembly; Pro-
vided, however, that the office of member of the
County Board of Elections in any of the counties of
this State shall be deemed vacant upon such mem-
ber becoming a candidate for any office to be voted
upon at any primary, general election or special elec-
tion, except for nomination for or election to mem-
bership in any county committee or State commit-
tee, said candidacy to be determined by the filing
of a petition of nomination duly accepted by such
member in the manner provided by law; Provided,
Further, that no person who now or hereafter holds
elective public office shall be eligible to serve as a
member of the County Board of elections during the
term of such elective office. In all counties of the
first class said county board of elections shall ap-
point some suitable person, clerk of such board, and
may also appoint no more than two assistant clerks,
and one clerk-stenographer, all of whom shall be
appointed from the competitive class of civil service;
Provided, However, that all persons holding such
positions as clerk, assistant clerks and clerk-steno-
grapher of such county board of elections at the
time of the adoption of this act shall continue to hold
said positions and shall be classified in said competi-
tive class of civil service.

2. All acts or parts of acts inconsistent herewith
be and they are hereby repealed.

3. This act shall take effect immediately.
Approved April 30, 1929.”

4. By reason of the fact that the said Robert C.
Barr was a duly qualified member of the Council o*

20

30



20

30

8
Amended Tlea

irhig City of Clifton at the time When the aforesaid
act was approved, to wit, on April 30th, 1929, he
became ineligible and disqualified to serve as a mem-
ber of ‘the County Board of Elections of the Gounty
of Passaic, and by reason Of such disqualification of
the said relator, Robert C. Barr, a vacancy was ere
ated on ‘the Election Board of the 'County of Pas-
said. Upon the creation of said, vacancy in
said ‘County Board of Elections, 'it became
the duty of the State Chairman of the Democratic
Party to nominate, not later than ten days thereaf-
ter, a Democrat residing in the County of Passaic
to fill such vacancy. 'Thatthe said Democratic Chair-
man having due notice of the vacancy thereby cre-
ated as aforesaid in the County Board of Elections
of the 'County of Passaic did not Within ten days
thereafter nominate a successor to the said Robert
C. Barr, asa consequence thereof and after the lapse
°f the said ten days, Eon.. Morgan E. Larson, Gov-
ernor of the 'State of New Jersey, did, on September
4th, 1929, by virtue of the Statute in such case made
and provided, duly appoint Samuel Geldziler, the de-
fendant, a Democrat and a resident of the County
of Passaic, to pH the vacancy created in the Board
of Elections of the County of Passaic-by the disqual-
ification and ineligibility of the -said Robert C. Barr;
and this 'defendant, having been duly commissioned
by the Governor of the State of New dJersey to fill
the aforesaid vacancy of office of the member of the
Board of Elections of the County of Passaic, was
thereafter duly sworn according to law and took
oath to fill said vacancy in the office of the County
Board of Elections of the County of Passaic and has
mcontinued to be such’member and still is a member of
the County Board of Elections of the County of Pas-
saic by virtue of the authority of his appointment
aforesaid.
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5. This defendant says that he is a member of
the Democratic Party which is one of the two poli-
tical parties which in the preceding election cast the
second largest amount of votes in this State for the
members of General Assembly, and that he is a legal
voter of the County of Passaic and State of New Jer-
sey.

6. This defendant further answering says that
since the Fourth day of September, 1929, he has'
lawfully held, used and executed and still does law- 10
fully hold, use and execute with full legal authority,
warrant and right, the office of member of the Pas-
said County Board of Elections pursuant to the stat-
ute in such case made and provided and the amend-
ment thereto above referred to, and since September
4th, 1929, has lawfully held, used and executed, witn
full legal authority, warrant and right, the office of
member of the Passaic County Board of Elections
and still does lawfully hold, use and execute such 20
office as aforesaid, without this, that the said de-
fendant in the information mentioned has unlaw-
fully held the same in manner and form as by the
said information is alleged against him all and sing-
ular, which matters and things this defendant is
ready to verify and prove as the Court shall award.

7. This defendant further answering said ini-
formation says that the relator, Robert C. Barr, has
no right, title or interest in the said office of mem- 30
ber of the Passaic County Board of Elections.

As a second plea to said information this defend-
ant says:

1. The office of member of the County Board of
Elections of the County of Passaic is not a munici-
pal office or franchise within the true intent and
meaning of Section 4 of an act entitled “An Act re-
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lating to informations in the nature of quo warran-
to, Revisions of 1903” (P. S. 1903, p. 377).

2. That the said office of the member of -the
Board of Elections of the County of Passaic not be-
ingla municipal office, it became the duty of the said
relator, Robert C. Barr, to obtain leave to file in-
formation against this defendant from the New
Jersey Supreme Court or a Justice thereof. That the
said Robert C- Barr, the relator, failed and neglected
to obtain leave to file the information from the New
Jersey Supreme Court or a Justice thereof, and hav-
ing so failed to obtain such leave, he has no right
or authority to prosecute sueh information.,

Wherefore this defendant prays judgment and
that the office of member of the Passaic County
Board of Elections, its liberties, privileges and fran-
chises by this defendant claimed, in manner afore-
said, may be allowed and adjudged to him, and this
defendant may be discharged by the Court hereof
and from the premises above charged against him.

Samuel Geldziler,
Member of the Passaic County
Board of Elections.
Thomas J. Kennedy, Attorney for Defendant.
State of New Jersey, }
County of Passaic. 1
Samuel Geldziler, of full age, being duly sworn ac-

SS:

cording to law, on his oath deposes and says:

That he is a member of the office of the Passaic
County Board of Elections and that he is the above
named defendant. Deponent further says that the
facts, matters and things set forth in the foregoing
plea in the above entitled cause are true to the best
of his knowledge, information and belief. And this
deponent further says that the plea by the defend-
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ant above pleaded is not intended for the purpose of
delay but that this deponent lawfully believes that
the said defendant has a just and legal defense to
said action and information on the merits of the

case.
Samuel Geldziler.
Sworn to and subscribed before me, this 14th day
of October, 1929.
James J. Murner,
An Attorney-at-Law of New dJersey.,

20

30



10

20

30

12
Replication and Demurrer to Plea

(Filed Jan. 8, 1930.)
NEW JERSEY SUPREME COURT

The State of New Jersey, ex |\

rel.,, Robert C. Barr, J On Information
Relator, f M the
vs. Nature of
Samuel Geldziler, Quo Warranto
Respondent.

REPLICATION AND DEMURRER TO PLEA

And the said Robert C. Barr having heard the
said amended plea of the said Samuel Geldziler first
above pleaded, says that for anything in the said
first above plea pleaded that he ought not to be
barred from having his aforesaid information
against the said Samuel Geldziler and from having
not only the title of said Samuel Geldziler to the said
office determined by the judgment herein, but also
the title of the relator to the same office, because,
protesting that the said plea and the matter therein
contained are insufficient in law to bar the relator
in respect thereof, yet for reply in this behalf said
relator says:

1. He admits paragraphs one, two and three of
the said plea.

2. He denies all matters set up in the fourth,
fifth and sixth paragraphs of the said plea.

Wherefore he prays judgment, if the relator ought
to have or maintain his aforesaid suit against him,
etc.

And the said relator as to the said plea of the
said Samuel Geldziler firstly above pleaded says
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that the said plea and the matters therein contained
are wholly insufficient in law to bar him, said relat-
or, from havinglhis aforesaid information against
said Samuel Geldziler and from having not only the
title of said Samuel Geldziler to the said office de-
termined by the judgment herein, but also the title
of this relator to the same office. And relator spe-
cifies the following causes of demurrer thereto:

1. Because it appears on the face of said first

plea that the relator has title to the office in ques- j

tion.

2. Because it appears on the face of said first
plea that the respondent has no title to the office
in question.

3. Because said first plea is not allowed to re-
spondent by the law of the land.

Wherefore, because of the insufficiency of said
first plea in this behalf, said relator prays judgment
thereon, and that the office by him claimed in form
aforesaid may be allowed and adjudged to him and
that said Samuel Geldziler be adjudged to be an in-
truder therein and usurper thereo and to be ousted
therefrom.

And the said relator as to the said plea of the
saild Samuel Geldziler secondly above pleaded says
that the said plea and the matters therein contained
are wholly insufficient in law to bar him, said relator,
from having his aforesaid information against said
Samuel Geldziler and from having not only the title
of said Samuel Geldziler to the said office determined
by the judgment herein, but also the title of this
relator to the same office. And relator specifies the
following causes of demurrer thereto:

1. Because it appears on the face of said second

plea that the relator has title to the office in ques-
tion.

20
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2. Because it appears on the face of said second
plea that the respondent has no title to the office
in question.

8. Because said second plea is not allowed to
respondent by the law of the land.

Wherefore, because of the insufficiency of said
second plea in this behalf, said relator prays judg-
ment thereon, and that the office by Him claimed in
form aforesaid may be allowed and adjudged to him
and that said Samuel Geldziler be adjudged to be an
intruder therein and usurper thereof and to be oust-
ed therefrom.

Edward F. Merrey,
Attorney of Relator.
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NEW JERSEY SUPREME COURT
Passaic Circuit.

The State of New dJersey, ex \

rel. Robert C. Barr, I
Relator, £ On Quo
vs. /" Warranto.
Samuel Geldziler, N\

Defendant. 1

Paterson, N. J., January 15, 1980.
Before Hon. Newton H. Porter, without a jury.
Appearances:
For Relator: Edward F. Merrey, Esq.,
Frank J. Davies, Esq.
Joseph J. Weinberger, Esq.
For Defendant: James F. Mintum, Esq.,
Thomas J» Kennedy, Esq.
James J. Mumer, Esq.

Mr. Merrey—I will move the case of Robert C.
Barr. In the case, it seems to me there is only one
question for your Honor to decide. Perhaps we can
agree on that, can’t we? The dispute seems to be
there whether this Act actually put Mr. Barr out
of office or not, when he did not resign.

Mr. Murner—Is it admitted that Mr. Robert C.
Barr was elected to the position of Councilman in
the City of Clifton; that he properly qualified by
taking the oath of office, and that he was in office as
a member of the City Council of the City of Clifton,
and in addition thereto, a member of the Passaic
County Board of Elections, on the 30th day of Ap-
ril, 1929, or the date when this Act went into effect?

Mr. Merrey—Yes, we admit all that.

The Court—Very well;
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Mr. Merrey—The whole question submitted to
your Honor in this case, as I see it, is the construc-
tion of the Act, as to whether it actually put Barr
out of office.

Mr. Weinberger—How can Mr. Merrey blow hot
or cold? In one breath, the case before this, he just
said that Mrs. Barr is the rightful appointee, and
in the next breath he says Mr. Barr is the rightful
appointee.

Mr. Merrey—I have a new client.

The Court—This is a different case.

Mr. Weinberger—That is ridiculous on its face.

The Court—When you shoot a shot into a flock
of ducks you may not get one but you get another
one.

Mr. Weinberger— He cannot speculate.

The Court—Yes.

Mr. Weinberger—-I do not think it is fair to this
Court.

The Court—It may not be, but I am not complain-
ing. Any argument on the law ?

Mr. Weinberger—I feel this, he sets up title, and
the Court wants to take judicial notice we are here
in Court. He has said under oath, because the quo
warranto proceeding must be under oath—here is
a man comes into Court and swears he is the right-
ful appointee and that that is his office, that there
1s no vacancy, and claims Geldziler’s position. Now,
his wife, two minutes later, swears on the other side
that she is the appointee and her husband is out
and she is entitled to the office.

The Court—Don’t blame me for it.

Mr. Weinberger—1It is ridiculous on its face.

The Court—It may be.

Mr. Weinberger—It is ridiculous. Mr. Merrey is
turning a somersault.
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The Court— Anything more?

Mr.. Merrey— No, sir. I simply want to say that
in this last case our contention is that Mr. Barr was
not put out of office by the statute.

The Court—I understand.

Mr. Merrey—I want to say, your Honor, surely
there cannot be any decisions on this statute, be-
cause it is rather new.

The Court—There Will be one.

Mr. Weinberger—Maybe. I mean, if you take it
up. I do not mean for your Honor.

Mr. Merrey—If you keep on the Judge will re-
verse his position. In this statute, before this
amendment, there was one proviso'.

The Court—Well, that is a new statute.

Mr. Merrey—Yes, sir, a new statute, but it had
a proviso in it, and it 1s an added proviso, which
reads this way. It provides what the County Board
shall consist of, and then says, “Provided, however,
that the office of a member of the County Board 0'
Elections, in any of the counties of this State shall
be deemed vacant upon such member becoming a
candidate for any office to be voted upon at any prim-
ary, general, or special election, except for nomina-
tion for the election to membership in any county
committee or state committee. Said candidacy to
be determined by the filing of a petition of nomina-
tion duly accepted by such board in the manner pro-
vided by law.”

That was in the Act, you see, before, when Mr.
Barr was appointed. He was then, I think, a mem-
ber of the Council of Clifton, and then Mr. Heher
appointed him, but under this provision his office
would not have become vacant. That is the way the
law read before this amendment was passed. The
idea was that no man who was going to run fof of-
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fice should be a member of the County Board of
Elections if he went before the public; which seems
to be a "very reasonable provision; and they provide
that upon the filing of this acceptance of the peti-
tion for nomination, by filing the petition, his office
becomes vacant. That is the wording of the statute.
That is very 'clear. But then some gentleman, who
I presume desired to get Mr. Barr out of office doyffi
in Clifton, went down to the Legislature and drew
ImN statute and they were apparently in very great
haste, and did not sit down and talk it over, and
they did not draw the Act with very much ear&
They put this proviso, “Provided no person who now
or hereafter holds elective public office shall be eli-
gible to serve as a member of the County Board of
Elections during the serm of such elective office.”

You see now, they did not say, as they had said

in the paragraph before in very plain language, that

office became vacant. It said he should not be
eligible to serve. They took out his eligibility while
Ms term lasted—1I suppose while he was occupying
the other office—but they did not vacate his offiee.
So he goes on, and there is no vacation of the office,
only there is a disqualification to serve. In other
words, he might resign that office next week, per-
haps, and then his position as a member of the
County Board would come back again.

As a matter of fact, when they drew this thing,
they did it in such haste, there was another man
on the County Board of Elections, who held a simi-
lar office, and the Governor did not act on him and
appoint his successor. He was a Republican member,
it seems. But he stayed there. If this Act ipso facto
puts him out there is a vacancy in that Board.

Mr. Murner— That is not true, as a matter of fact.
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Mr.. Merrey—What is n'ot tree about it ?

Mr. Murner—You look up the records and you will
find your statement of facts is not true. I do not
say you are misrepresentinglit, but those facts art
not true.

The Court—1 am not concerned with that.

Mr. Murner—Tie had resigned before.

Mr. Merrey—He did not tell anybody about until

Mr. Murner—He did it. 1D

Mr. Merrey—Not that anybody heard of. We
know he resigned, but I dont knqw what date was
on the resignation.

Mr. Murner—It was the right date.

The Court—There are only two questions, it
seems to me, in this ease.

Mr. Merrey—In this ease I say now—and not of
the draftsman of the Act, of course that is not the
test. It is what the Legislature wanted to do—and 20
you cannot get away from the fact that where they
use a difference of terms here—in the first place they
said the office should be -vacant, and in this they said
it should not be vacant] therefore, as far as the Barr
matter is concerned, we say now under a proper con-
sideration of this Act, there is no vacancy.

The Court—We have a bureau now to draft them
properly. There will be nothing for the Courts to
do after this.. 30

Mr. Minturn—It says he shall be ineligible to
serve.

Mr. Merrey—Must not serve.

The Court—Mr. Merrey’s point was, in the Act
they should have gone further and should have
said that those now holding office should be inelig-
ible to continue to hold.
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Mr. Merrey— They would be vacated.

The Court—That their office should be vacated.
In that respect, the Act is poorly drafted, as I un-
derstand.

I understand it is a question of whether or not
there is a vacancy or was a vacancy under that
act. If there was no vacancy—if Mr. Barr was not
ineligible to continue to hold the office that ends
the matter, of course.

Mr. Merrey—Yes.

The Court—If there was a vacancy—if that Act
did oust him from the position, then the next ques-
tion is whether or not Mrs. Barr was not properly
entitled to the office by reason of Mr. Heher acting
within time and in accordance with the law, or whe-
ther the fact that he did not act within the ten days
from notice, from whom or by whom I don’t know,
then his act was of no effect, and there being a va-
cancy, of course, the Governor, in the absence of
any action on the part of Mr. Heher, had the right
to appoint Mr. Geldziler or any one else. That is
the situation as I understand it.

Mr. Merrey—1I think the Court has the questions
that are presented very clear.

The Court—There is no law on the subject, there-
fore there is nothing to brief; that is correct, isn’t
it?

Mr. Merrey— There is more in the other case, perr-
haps.

The Court—Well, I will make some law then, if
you want me to.

Mr. Merrey—It is a new law. There are no deci-
sions on this particular law. May I give you this?
That is the transcript in the other case, and you have/
the papers in the first case.
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The Court—No. I gave them back.

Mr. Mintum—May I suggest, therefore, if I may
at this stage of the proceedings, which I suppose is
the conclusion—

The Court—Yes.

Mr. Mintum—The case is novel upon the question
of construction, as your Honor has intimated, and
the fact that counsel upon the other side has pro-
duced no authorities, and neither have we—I hav-
n’t had time, having been injected into it only this
morning, as I told your Honor, to give it any great
consideration from the legal point of view. I suggest
that it might aid your Honor in the consideration of
these two statutes—because I consider both of them
as subject to reasonable construction, upon which
light might be shed by an examination of the au-
thorities, not only here but in other states, and prob-
ably of the United States Supreme Court on the
question of the construction of a statute.

I say that for more reasons than one, if your Hon-
or please. Mr. Merrey has endeavored to put a con-
struction upon that statute, which makes his client
ineligible under a certain situation, by reason of
holding public office, to continue to hold an office
which is in direct contact with the people, and that
is this office of Board of Elections, the County Board
of Elections. No office that we can imagine comes
more in direct contact with the body politic, than
one who serves on an election board. No man under
our present system of government has a greater
trust imposed upon him than the man who serves
upon an election board, and therefore it is wise as
a matter of public policy that the Legislature should
make it impossible, as they have attempted to do in
this Act, for the man who is serving on an election
board to hold public office, or, conversely, to prevent
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a man who is holding- public office from using all the
influence he can on an election board to help himself
or his friends. In other words, the theory of our
government is to o> divorce the election board, with
all its powers, from being in a position to exercise
influence one way or the other upon the body poli-
tic, as to make it impossible for him to hold public
office and at the same time through that public office
perhaps, or indirectly to exceed or misuse his powers
on the election board.

We have that theory of government in our Sher-
iffs, in every county of the State, under our Consti-
tution. We have it in the case of our Governor; he
cannot succeed himself, neither can the Sheriff.

The public policy underlying it all, the fundamen-
tal theory of our government, is that a man shall
not be placed in a position, even in the case of the
Governor or the Sheriff for a few years, where, per-
chance, he may so exercise the powers as to enable
him to succeed himself.

That same policy runs through all this legislation.
The Legislature may not have aptly expressed it by
the word “eligible,” but there can be no doubt about
the meaning of the Legislature, and when your Hon-
or comes to ascertain the meaning of the Act, you
naturally use the words in the ordinary, every-day
sense, and you ask yourself the question, “What
did the members of the Legislature themselves mean
when they used the word ‘eligible’?” That is, he
shall not be elected to, he shall not be entitled to
hold, if we may use the etymology of the term.

Therefore, I say it may be that there is ample
scope for an examination of acts of that kind, with
a view to throwing whatever light we can upon the
proposition now before your Honor, because, leav-
ing aside the little that may be in this case to ei-
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ther party, the problem in itself is the great public
problem, that interests every man and woman, who
are entitled to exercise the electoral franchise in the
State of New Jersey.

Now, when it comes to the construction of the
other Act, that Act, Section 68, provides in case of
a vacancy arising in any County Board of Elections,
from any cause other than expiration of a term,
the Governor shall be forthwith notified.

The Governor is required to do nothing. The Gov- j

emor is not supposed to be in contact with all these
places in the state.

The Court—1 did not anticipate there was any
such duty on the Governor.

Mr. Mintum— Shall be forthwith notified. Notice
of such vacancy to be given to the Chairman of the
State Committee. It does not say whether the Gov-
ernor is to send the notice or whether some clerk in
his office 1s to send a notice, or who is to send it.
That is left in doubt entirely for him.

“And such chairman shall not later than ten days
thereafter—” After receiving notice from whom?
From the Governor? Nothing to that effect in the
Act. By somebody in the Governor’s office? Some
Secretary? There is nothing of that in the Act.
Who, then, is to notify Mr. Heher, the Chairman of
the Democratic State Committee? Is he to get no-
tice from some Court down here or from the board
itself? But he shall do something; he shall act, and
the act is mandatory from that point. “Such
chairman shall not later than ten days after.” He
himself within ten days must do something. It
does not say that if he is out of town and the letter
should come to his office and he did not read it for
ten days, or if he had gone to Europe and the let-
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ter came to his office, that that shall excuse him
from sending* a ijotice to the Governor of this ap-
pointment. He may be tired, he may be sick, he
may be incapacitated in some way; as he says him-
self, he may be in Court for a week or ten days.
Does that stop the time set forth in the statute?
Is there any limitation at all upon him by the Legis-
lature in that respect? Nothing* in reason that we
can discern.

These are all questions, if your Honor please, that
I think are subject to examination and construc-
tion, and I mention them now at this length, if your
Honor will pardon me for doing so, for Hie purpose
of enabling the Court to throw all the light neces-
sary, with the aid of counsel, upon these questions
of construction. On this phase of these two impor-
tant cases—

The Court—I thought you were going to suggest,
Justice Minturn, filing briefs. I was going to say
that I do not think it is necessary, unless you reallv
want to do that.

Mr. Minturn—1I had no desire to'take up the work.

Mr. Merrey 1 was going to say, perhaps, if we
tried to take time in the Robert Barr case to file
a brief, that this Legislature is very expeditious
under some circumstances, and I would not be a bit
surprised if they would have a corrected Act before
we get the briefs in.

So it comes down to Mrs. Barr’s case. I think it
is tne spirit of fairness of the American people. I
think it is important that elections should be prop-
erly held, and I want to say that if a member of one
party, the Republican Party, is going to appoint the
Democratic election officers, or a Democrat is going
to appoint the Republican election officers, that the
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whole thing is going to be a farce ; we might as well
call onr elections off.

Each party should control its own appointees, 1
think that has been the spirit right along, and when
an appointment has been made by Mr. Heher, I
am surprised that it was not upheld and I am sur-
prised that another appointment was made., It
should not be and it never was the intention of the
Legislature, except upon a remote case, that the
Governor should refuse to make the appointment, jq
which he did here, and it is a very serious thing, if
a man of one party is going to make the appointment
of the officers who are there to see that the other
party gets a fair deal in an election, and if they
cannot appoint their own people to that office, and
the selection must come from outside, I think it is
going to be a breakdown in our election laws.

The Court—Is there anything in these facts as
to when the Governor did appoint Mr. Geldziler? 20

Mr. Merrey— No.

The Court—What does the commission say?

Mr. Murner— The 29th day of August. There is
nothing in the Act which requires the Governor to
make an appointment in any specified time. The
Act is silent as to when he shall appoint, other than
to suggest he shall appoint in case the state chair-
man fails.

The Court—So the point is he did appoint Mr, 30
Geldziler, after he received Mr. Ileher’s letter of
July 16th ?

Mr. Murner—May I recall to your Honor that we
did raise a question as to Mrs. Barr’s right to bring
this quo warranto, on the ground that it was not a
municipal office.

The Court— Oh, yes.

New Jersey State Library
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Mr. Merrey— Cannot bring it here.

Mr. Mumer—Yes, we can, and we press that, and
we want to make sure that your Honor remembers
it.

Mr. Merrey—If there is going to be any question
about that, I want to refer your Honor to a number
of cases on that question® That has no right here.
It 1s a demurrer and should have been brought up.

Now, I want to say this, just as a last argument,
the term “municipal” in the fourth section of the
Act, does not mean city. It means a division of the
state less than the state itself.

In the case of Maguire versus DiMuro—and I will
send these references to you. I have them here, but
I better not take the time to dig them out. The
case of Maguire versus DiMuro was a quo warranto
concerning the Clerk of the District Court of the
City of Passaic. Now back further is the case of
Pierson versus O’Connor. O’Connor was the Clerk
of the District Court of Newark.

The Court—I knew him very well.

Mr. Merrey— And Pierson was his predecessor.

The Court—Yes, I knew him too.

Mr. Merrey— There was a question arose there as .
to which one was entitled to that office, and it wai
brought under—the question came up anyhow on
whether it was a state office or municipal office, and
that was held to be a state office, that is, it was not
a municipal office, it did not come under certain acts,
which provide for the appointment of Veterans of
the Spanish War at that time. That has been fol
lowed by the Qivil Service Commission.

Now, in another case which came up later, not'
long ago, with regard to the same office, the Clerk
of the District Court of the City of Passaic.
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The Court—Are you goinglto argue that case?

Mr. Merrey—I thought it was out, and I was going
to send you authority.

Mr. Minturn—1I was going to suggest if Mr. Mer-
rey is going to submit a brief on this question, we
have the same right.

Mr. Merrey—I am only trying to state the facts,
and I am going to give you the book and page of
these decisions.

The Court—Then send Justice Minturn a copy
of them, and if he wishes to reply to it, he may do sc.

Mr. Minturn—I do not see anything to be gained
by enumerating the authorities now.

The Court—No. I am not very much concerned
with that anyway. I do not think it is going to hf
dispositive of this case. I am rather inclined to de-
cide it on the merits.

Mr. Merrey—I want to say that the Supreme
Court has said that the case of Passaic should go
under the Municipal Act.

The Court—Yes. You may do that, and if Mr.
Justice Minturn wishes to reply, he may do so but
do it promptly, won’t you? I would like to decide
this case before I forget the facts.

Mr. Merrey—I merely mean to send you the two
rotations.

Mr. Weinberger—dJudge, as a matter of law, after
your Honor decided the Carr case, isn’t that res ad,-
judicata?

The Court— No.

Mr. Weinberger—Your Honor decided Geldziler
was rightfully entitled to this office by virtue of quo
warranto. Well, isn’t that res adjudicata?

The Court—No. Read the case of Somebody ver-
sus Fisher Baking Company in a recent Advanced

20

30



28
Proceedings in Court

Report, and you will find that there is no such thing
as res adjudicata any more, hardly.

Mr. Weinberger—1I thought I would call your Hon-
or’s attention that it might be res adjudicata.

The Court—It is not, because they are different

parties.
Mr. Minturn—They are continually reversing
themselves.
The Court—I did not say that, quite.
1Q Testimony Closed.
m
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Postea

(Filed April 15, 1930.)
NEW JERSEY SUPREME COURT

The State of New Jersey, ex

rel.,, Robert C. Barr, On Information
Relator, in the
vs. Nature of
Samuel Geldziler, Quo Warranto
Respondent.
POSTEA

And now, on this day, to wit: On the 15th day
of January, 1930, before the Honorable Newton H.
Porter, comes the said Relator, by his attorneys
aforesaid, before the said Court before whom the
issue was tried as sent; wherefore his record had
before him in these words, namely:

Afterwards, that is to say, on the day and at the
place aforesaid, Newton H. Porter, one of the Cir-
cuit Judges of the State of New dJersey within
named, according to the form of the Statute in such
case made and provided, comes as well the within
named Relator as the within named Respondent, by
their respective attorneys within mentioned, and the
jurors of the jury summoned to try the said issue
and having been called also, and the parties afore-
said having consented to waive trial by jury, and
the Court aforesaid having heard the testimony, has
concluded that the said Respondent is of right, ac-
cording to law, entitled to said office, and the Court
does therefore award the said office to the said Re-
spondent, together with his costs to be assessed with
regard thereto* according to law.

10
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Postea

Therefore, it is Ordered that the said Respondent
be declared to be entitled to the office which he now
holds, known as a member of the County Board of
Elections for the County of Passaic, and the said
petition of the said Relator is therefore dismissed,
with costs as aforesaid.

Newton H. Porter,
Judge of the Passaic County
Circuit Court.
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Rule for Judgment

(Filed April 15, 1930.)
NEW JERSEY SUPREME COURT

The State of New dJersey,, ex

rel., Robert C. Barr, On Information
Relator, in the
vs. Nature of
Samuel Geldziler, Quo Warranto
Respondent.

10

RULE FOR JUDGMENT

The information in the above cause by leave of the
Court having been duly filed, and the respondent
having pleaded thereto, and the cause having been
regularly set down and noticed for hearing and hav-
ing been tried before Honorable Newton H. Porter,
Judge of the Passaic County Circuit Court to whom 20
cases were referred by the Justice of the Supreme
Court holding such Circuit Court, without a jury,
and having been argued before the Court by Edward
F. Merrey, Esq., Counsel for the relator, and James
F. Minturn, Esq., of Counsel for the respondent, and
the Court having considered said testimony and the
stipulation made in open court, and having found
as a fact that Samuel Geldziler was legally entitled
to hold the office of a member of the County Board 30
of Elections in and for the County of Passaic by vir-
tue of a commission issued to him by the Governor
of the State of New Jersey bearing date the 4th day
of September, 1929, for a term expiring on the 1st
day of March, 1931, and that the said Samuel Geld-
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ziler was legally occupying the said office, and that
he had duly qualified in accordance with law,

It is Ordered that judgment in favor of the re-
spondent, Samuel Geldziler, and against the relator,
Robert C. Barr, be entered in the above entitled suit,
with costs to be taxed.

On Motion of

Thomas J. Kennedy,
Attorney for Respondent.
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Notice

(Filed July 14, 1930.)
NEW JERSEY SUPREME COURT

The State of New dJersey, ex \

rel., Robert C. Barr, /On Information
Relator, in the
vs. Nature of
Samuel Geldziler, Quo Warranto
Respondent.
NOTICE

To: Thomas J. Kennedy, Attorney of Respondent:
Take Notice that the Relator appeals to the Court
of Errors and Appeals from the whole of the judgr
ment entered in this eause in the New Jersey Su-
preme Court.
Dated: July 9th, 1930. 20"
Edward F. Merrey,
Attorney of Appellant.
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Grounds of Appeal

NEW JERSEY COURT OF ERRORS
AND APPEALS

The State of New dJersey, ex
rel., Robert C. Barr,
Relaltor-Appellant
vs.

Samuel Geldziler,
Defendant, Respondent.

GROUNDS OF APPEAL

The appellant states the following grounds of ap-
peal :

1. The court below decided that the defendant
was entitled to the office of member of the County
Board of Elections for the County of Passaic where-
as it should have decided that the defendant was not
so entitled.

2. The court below decided that the relator was
not entitled to the office of member of the County
Board of Elections of the County of Passaic, where-
as, it should have found that the relator was entitled
to said office.

3. The court below erroneously held that a va-
cancy existed in the office which relator held as a
member of the Passaic County Board of Elections.

Edward F. Merrey,
Of Counsel with Appellant.
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NewJersey Courtof Errors and Appeals

THE STATE OF NEW JERSEY

QUO
ex rel., Robeg:eitljfi’ lant. WARRANTO
pp * On Appeal from
VS
the

SAMUEL GELDZILER,

Supreme Court
Defendant-Respondent.

Brief of Edward F. Merrey

ATTORNEY FOR RELATOR

STATEMENT

Robert C. Barr was a member of the County
Board of Elections of Passaic County, having been
nominated to that office by Harry Heher, Chair-
man of the State Committee of the Democratic
Party in February, 1929, and commissioned by the
Governor of New Jersey on March 1, 1929, for a
term of two years, beginning on that date. This
nomination and appointment was made by virtue
of a provision of the Election Laws then in force.
Section 17 of Article VI. P. L. 1921, page 522,
reading as follows, creates the office.

“The county board of elections shall con-
sist of four persons, who shall be legal vot-
ers of the counties for which they are res-
pectively appointed. Two members of
such county board shall be members of the
political party which at the last preceding
general election east the largest number of
votes in this state for members of the Gen-
eral Assembly, and the remaining two
members of such board shall be members
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of the political party which at said election

cast the next largest number of votes in the

state for members of the General Assem-
bly/’

Section 18, Article VI provides the method of
filling it.

“The chairman of the State committee
of each of the two political parties as afore-
said, shall, during the month of February,
In writing, nominate two persons residing
in each county, qualified as aforesaid for
members of the county board of elections
in and for such county; and if nominations
be made in said month of February, the
Governor shall commission such appoint-'
ees on or before the first day of March;/
provided, that two of such appointees, who
shall be members of opposite parties, shall
be commissioned for the term of one year
from the first day of March and the re-
maining members shall be appointed for
the term of two years from the first day
of March; and thereafter one member of
such board shall be nominated annually by
each of said chairmen, in the same manner,
in the month of February, and shall be
commissioned by the Governor as afore-
said, and shall continue in office for two
years from the first day of March next af-
ter their appointment.”

At the time of his appointment, Barr held the
office of Councilman for the Third Ward of the
City of Clifton, an office filled by election. After
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Barr’s appointment the 17th section of Article VI
of the election law was amended to read as fol-

lows:

“The county board of elections shall con-
sist of four persons, who shall be legal vot-
ers of the counties for which they are res-
pectively appointed. Two members of
such county board shall be members of the
political party which at the last preceding
general election cast the largest number of
votes in this state for members of the Gen-
eral Assembly and the remaining two
members of such board shall be members
of the political party which at the said elec-
tion cast the next largest number of votes
in the State for members of the General As-
sembly ; provided, however, that the office
of member of the county board of elections
in any of the counties of this state shall be
deemed vacant upon such member becom-
ing a candidate for any office to be voted
upon at any primary, general election or
special election, except for nomination for
or election to membership in any county
committee or State committee, said candi-
dacy to be determined by the filing of a pe-
tition of nomination duly accepted by such
member in the manner provided by law;
provided, further, that no person who now
or hereafter holds elective public office
shall be eligible to serve as a member of the
county board of elections during the term
of such elective office.”



This law was approved by the Governor on Ap-
ril SO, 1929. The Governor held this caused a
vacancy and on September 4, 1929, appointed the
defendant to fill the same. Defendant qualified
and is now exercising the duties of the office.
There are two other suits pending concerning the
title to this office, and the three will be argued
together. In the present suit, the question pre-
sented is whether or not the statute of April 30,
1929, created a vacancy in the office held by Barr
as a member of the County Board of Elections.
We insist it did not. The court below (Porter,
Circuit Judge, sitting under a reference by Sup-
reme Court Justice Black), decided that a vacancy
existed and that the defendant rightfully held the
office and the relator did not.

SPECIFICATION

We insist that the court below erred in finding
that a vacancy existed in the office held by Barr,
(reason 3), and that it should have decided that
the relator was entitled to the office (reason 2),
and that it erred in finding defendant was entitled
to the office (reason 1).

THE ACT OF APRIL 30, 1929, DID NOT CREATE

A VACANCY IN THE OFFICE HELD BY BARR

AS A MEMBER OF THE COUNTY BOARD OF
ELECTIONS

This act added to the 17th section two provisos.
The first reads as follows:
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“Provided, however, that the office of
member of the county board of elections
in any of the counties of this State shall
be deemed vacant upon such member be-
coming a candidate for any office to be
voted upon at any primary; general elec-
tion or special elections, except for nom-
ination for or election to membership in
any county committee or State committee,
said candidacy to be determined by the
filing of a petition of nomination duly ac-
cepted by such member in the manner pro-
vided by law.”

This proviso did not affect Barr, as he Was not
a candidate for office, but an incumbent. It
clearly vacates the office of any member of a
County Board of Elections who became a candi-
date for elective office. This was a proper pro-
vision and no fair minded person could object to
it.

The second proviso reads as follows:
“Provided, further, that no person Who
now or hereafter holds elective public of-
fice shall be eligible to serve as a member
of the county board of elections during the
term of such elective office.”

The wording of this proviso differs materially
from that of the first; the Wording of the first is
that “the office of member of the county board of
elections in any of the counties of this State shall
be deemed vacant;” While that of the second is
“no person who now or hereafter holds elective
public office shall be eligible to serve as a mem-
ber of the county board of elections during the
term of such elective office.”



Why this difference? If it was the intention of
causing a vacancy in the second case, why not say
so in the same language as used in the first?
Why two provisos? They could have been conso-
lidated.

We contend that the Legislature did not intend
to vacate the office of relator by the second pro-
viso, but merely intended that so long as he per-
formed the duties of the elective office, he could
not perform the duties of a member of the County
Board of Elections. If this second proviso made
the office of relator as a member of the county
board vacant, the vacancy occurred immediately
on; the approval of the statute by the Governor.
Suppose, however, that the office of the relator
as Councilman expired two months after such ap-
proval, would that restore the relator to the coun-
ty office? Clearly the act makes him ineligible to
act only during the term of the elective office, but
is silent as to his status thereafter. If it was the
intention to make the relator ineligible to serve
during the remainder of his term on the county
board, why did the statute not so provide? The
intention seems clear to permit the official to act
on the county board as soon as the term of his
elective office ended. Now such term might have
ended in many ways. It might have ended by re-
signation, by the municipality adopting commis-
sion government, or by the passage of this time
fixed by the statute under which he was elected.
But since the ineligibility was only to last during
the term of the elective office, there is a clear in-
tention that his eligibility may be restored before
the expiration of his term as a member of the
county board. There can therefore, have been
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no vacancy for the Governor to fill. The Board
could function without the presence of relator.
There were three other members.

II

THE OFFICE OF MEMBER OF COUNTY BOARD
OF ELECTIONS IS A MUNICIPAL OFFICE
UNDER QUO WARRANTO ACT

In conclusion, we believe that this act should be
construed as liberally as possible to leave in the
hands of the State Chairman the making of this
appointment. The evident intention of the Legis-
lature was to leave to each party organization the
control of its own affairs, and to have elections
carried on by boards one-half the membership of
which are selected by each of the great parties.
The County Board of Elections is an important
board. It appoints all district boards, carries on
recounts and supervises elections. A board not
equally divided could turn over the control of the
election to the organization of one party. It could
have a material effect in the primaries of its op-
ponents.

The provision for the appointment of these
boards by the Governor is only to be exercised in
case of necessity, so that elections should not be
interfered with. There appeared to be no great
hurry in this case, as the Governor waited nearly
two months before he acted. (Letter sent June
24th, 1929, to the State Chairman; Chairman ap-
pointed relator dJuly 16th, 1929; Governor ap-
pointed respondent September 4th, 1929.)
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We respectfully submit that the judgment of
the court below should be reversed and directed
to issue judgment of ouster against the defendant
and to restore relator to his office.

EDWARD F. MERREY,
Of Counsel with Relator



ANSWER TO BRIEF OF DEFENDANT-
RESPONDENT

Counsel for the defendant-respondent under
point 1 insists: first, that the question involved in
this case is a moot question; and, second, that our
side delayed in pursuing the appeal. It seems to
us that counsel is unfair in these statements.
The question involved is not a moot question.
While the office in question has expired, the re-
spondent must know that he was unable to col-
lect any salary from the County of Passaic which
now holds the sum of $2,916.55 to abide the result
of this suit. Even if the County had not retained
the money but had paid it to the respondent, he
would have had to return it if unsuccessful here.
We cannot understand the claim made in the brief
that this is a moot question. !

We have not delayed in bringing on this appeal.
The rule for judgment was entered April 15th,
1930, and was not served on relator’s counsel for
some time thereafter. The notice of appeal was
dated July 9th, 1930. The printed state of the
case was served on counsel for respondent on
August 19th, 1930, Our briefs were served on the
respondent on October 6th, 1930. The earliest the
appeal could have been brought on for hearing
was the October Term, 1930. The case was no-
ticed for hearing at that term but the acknowl-
edged service of notice reached the Secretary of
State s office too late to be put on the printed
list. Counsels were present and agreed that the
case should be submitted on brief, but the court



announced that no case would be taken up be-
yond 100. The proper number of the case would
have been over 200. It therefore could not be
heard even had it been on the printed list. The
case was then on the list again for the February
Term, 1931, and another agreement was made that
it be argued on brief and briefs of all parties were
filed but it was not reached, as it was still above
Noi 100 and went over again to the May Term,
1931.

There has therefore been no delay on our
part in bringing the matter to hearing.

Respectfully submitted,

EDWARD F. MERREY,
Counsel for Relator-Appellant.
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iSetu Jersep Court of errors ant Appeals

The State of New dJer sey , ex
rel., Robert C. Barr,

Relator-Appellant, In the Nature of

Quo Warranto.

vs. On Appeal from

Supreme Court.
Samuel Geldziler, P

Defendant-Appellee.

BRIEF ON BEHALF OF DEFENDANT-
APPELLEE.

Statement of Facts.

This action is in the nature of quo warranto to
test the title of the defendant-appellee to the
office of member of the Passaic County Board of
Elections. By consent of the parties a jury was
waived and this action together with two other
related actions were tried before Honorable New-
ton H. Porter, Judge of the Passaic County Cir-
cuit Court, to whom the cases were referred by
the Justice of the Supreme Court holding such
Circuit Court without a jury.

It is to be observed that this action is one of
three related actions brought simultaneously with
two others by Louis D. Carr and Agnes V. Barr.
All three actions deal with the same office, present
common questions of law and fact and, in general,
rest upon common grounds. They were all tried
together in the lower court and all were decided
favorably for the defendant-appellee. Robert C.
Barr is the husband of Agnes V. Barr, the relator
in another action. Each claims the same office as
against Samuel Geldziler. One of the Barrs must
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obviously fail, assuming of course that Mr. Geld-
ziler is not entitled to the office, and both there-
fore must necessarily recognize this. Harry
Heher, Chairman of the Democratic State Com-
mittee, as will be indicated in another part of this
brief, realized the same situation in that he rec-
ognized the ineligibility of Mr. Barr and nomi-
nated Mrs. Barr. It is respectfully submitted,
therefore, that the appellants themselves are un-
decided as to their own positions and are attempt-
ing to have this Court consider the matters as
original rather than appellate.

Judge Porter decided the case favorably to the
respondent, Samuel Geldziler. The Court found
from the evidence that the said Samuel Geldziler
legally occupied the office of a member of the
County Board of Elections for the County of Pas-
saic, by virtue of a commission issued by the
Governor of the State of New dJersey, bearing
date the 4th day of September, 1929, and ap-
pointed the said Samuel Geldziler as a member of
the County Board of Elections for a term expiring
on the 1st day of March, 1931. The Court further
found from the evidence that, after having re-
ceived said commission, he duly qualified in ac-
cordance with law to serve as a member of the
said County Board of Elections. The Court
therefore dismissed the proceedings brought by
Robert C. Barr.

The final legal conclusion in this case depends
upon the opinion of this Honorable Court in de-
ciding these questions. First, was the relator,
Robert C. Barr, properly and legally declared in-
eligible to occupy the office in question? Second,
was the office of the County Election Board le-
gally vacant? Third, was the respondent Samuel
Geldziler properly appointed to such office by the
Governor and is he legally entitled to hold and

continue in said office?
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The facts as developed from the pleadings and
as testified to at the trial are in substance, as fol-
lows: Robert C. Barr was appointed and commis-
sioned on March 1, 1929, as a member of the
County Election Board of Passaic County for a
term of two years from that date. He exercised
the duties of his office and was in office on April
30, 1929. On that date an act of the Legislature
was approved, effective from that date, amend-
ing ‘the law concerning membership in County
Election Boards, Chapter 257, P. L. 1929. The act
so far as it is pertinent to the issue of this case
provides as follows:

“The County Board of Elections shall con-
sist of four persons, who shall be legal voters
of the counties for which they are respectively
appointed. Two members of such county
board shall be members of the political party
which at the last preceding general election
cast the largest number of votes in this state
for the members of the General Assembly,
and the remaining two members of such board
shall be members of the political party which
at the said election cast the next largest num-
ber of votes in the state for members of the
General Assembly; provided, however, that
the office of member of the County Board of
Elections in any of the Counties of the State
shall be deemed vacant upon such member be-
coming a candidate for amny office to be voted
upon at any primary, general election or spe-
cial election, except for nomination for or
election to membership in any county com-
mittee or State Committee, said candidacy
to be determined by the filing of a petition of
nomination duly accepted by such member in
the manner provided by law; provided fur-
ther, that no person who now or hereafter
holds elective public office shall be eligible to
serve as a member of the County Board of
Elections during the term of such elective
office.
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On April .30, 1929, the relator, Robert C. Barr,
was a member of the Council of the City of CIlif-
ton, an elective office. Under date of June 24,1929,
the Secretary to the Governor addressed and sent
a letter to Harry Heher, Chairman of the State
Committee of the Democratic Party, advising him
that a vacancy existed in the Passaic County
Board of Elections by reason of Mr. Barr’s in-
eligibility to the office under the act of April 30,
1929, and requesting a renomination to fill the
vacancy. On August 29, 1929, the Governor ap-
pointed and commissioned Samuel Geldziler, de-
fendant, to the position. Mr. Geldziler took the
oath of office and entered upon the duties of the
office and continues to perform the same. It was
stipulated in open court that the respondent, Sam-
uel Geldziler, had received a commission from the
Governor of the State of New dJersey, on the
fourth day of September, 1929, appointing him a
member of the County Board of Elections for the
County of Passaic for the term ending on the first
day of March, 1931, which commission was offered
in evidence, and that the said Samuel Geldziler
had been duly sworn to act as a member of the
County Board of Elections of the County of Pas-
saic in accordance with law.

This proceeding is instituted by the relator,
Robert C. Barr, under Section 4 of the Statute,
3 Comp. Stat. 412. The relator contends that the
defendant is not entitled to the office. Mr. Barr
argues that he is entitled to the office, saying that
he was legally appointed, duly qualified, has not
resigned and is not ineligible to hold the office
under the provisions of the Act of April 30, 1929,
supra.



POINT 1.
The question involved is a moot question.

It will be observed by this Honorable Court
that the term of the office, title to which is dis-
puted, will expire on March 1,1931. Had the ap-
peal in this case been diligently pursued after
judgment was pronounced by the lower court the
decision by this Court would have been pro-
nounced in the term previous to the forthcoming
February Term. As it is, because of the delay of
the relator-appellant, in pursuing the appeal, this
cause comes to be heard before this coming
February Term. Certainly, a decision will not
be forthcoming until some time after March 1,
1931. By that time the term of office of the pres-
ent incumbent will have expired and the decision
of the Court will be of no practical consequence
in deciding title to said office.

In view of the date of said expiration and the
date of which this appeal is presented and the
time at which a decision will be rendered, which
will be long after March 1, 1931, it is respect-
fully submitted that the question involved pre-
sents purely a moot question and that therefore
this appeal should be dismissed and judgment af-
firmed.
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POINT II.

Mr. Barr, the relator, was IePaIp/ and r;])roperly
ousted from office, the result of which occur-
rence created a vacancy by force of statute, and
the subsequent appointment of Mr. Geldziler was
proper and legal and in strict conformity with the
statutory provisions.

The Act of April 30, 1929, before recited and
entitled “ An Act to amend an Act entitled ‘An
act to regulate elections’ (Revision 1920), ap-
proved April eighth, one thousand nine hundred
and twenty-one’’ clearly establishes the legal right
of Mr. Geldziler to occupy the office. Said Act
is an amendment to Sec. 17 of the “ Act to Regu-
late Elections,” Rev. of 1920. It amends the law
in two respects: First: It vacates the office' of
any member of the County Board of Elections
upon his becoming a candidate for any elective
office, except to membership in County or State
Committee. Second: It provides that no person
holding an elective public office shall be eligible
to the County Board of Elections during the term
of such elective office.

At a general election held in the City of Clifton,
County of Passaic and State of New Jersey, on
the sixth day of November, 1928, Robert C. Barr,
was elected Councilman of the Third Ward of
the aforesaid City of Clifton, for a period of
two years commencing with the first day of
January, 1929, to and including the thirty-
first day of December, 1930, and on the aforesaid
first day of January, 1929, said Robert C. Barr
accepted said office of Councilman of the afore-
said Ward in the City of Clifton by being duly
sworn to perform the duties thereof and the
aforesaid Robert C. Barr thereby duly qualified

to serve as aforesaid Councilman of the Third
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Ward in the aforesaid City of Clifton, on the
first day of January, 1929, and he thereby did
accept that office of Councilman and became a
member of s'aid body and on April 30, 1929, when
the Act amending the Act to regulate elections
was approved, was holding the elective office of
Councilman. There is no dispute about this.
Counsel for the relator-appellant admits this
(C. 15, lines 29-37).

The law applicable to this set of facts is very
clear and leaves no question of doubt. Clearly,
when the aforementioned act took effect, Mr.
Barr was holding an elective office and by the
provisions of said Act he became at that time
ineligible to serve on the County Board of Elec-
tions. Chap. 257, P. L. 1929, provides:

“That no person who now or hereafter
holds elective public office shall be eligible to
.serve as a member of the County Board of
Elections during the term of such elective
office.”’

Ineligible, as here used, means incapable, un-
qualified. Of necessity there was created a
vacancy in the County Board of Elections which
made it proper for a new appointment to fill the
vacancy.

Clearly, there was a vacancy in the office as
soon as the Act took effect, Barr holding an elec-
tive office. Appellant asks on page 6 of his brief,
whether the expiration of the relator’s term as
Councilman two months after the approval of
the Act, would restore relator to the County Of-
fice. We respectfully submit that this Court
cannot weigh future possibilities. The condition
might or might not restore his eligibility in two
months, but his County Office is none the less
vacant because of his present and existing in-
eligibility. A. possible future eligibility cannot
determine a present vacancy. Mr. Barr’s term
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could not be continued by the mere possibility of
a future eligibility. His existing status at the
time determined his right or rights to the office.

Tto vest the relator with title to office (and
that is what he seeks in his quo warranto proceed-
ing) would be to hold that he was eligible to the
County Office in face of the legislation which
holds absolutely made him ineligible. It was this
ineligibility of the relator at the time of the sub-
sequent appointment of the respondent that
prompted the Governor’s action in selecting a
successor who was eligible under the Statute to
fill the vacancy created.

The principle of incompatibility of office at
common law as well as under statutory and con-
stitutional provisions, is well settled. For ex-
ample, see Howard v. Harrington (1916), 114
Me. 443, L. E. A. 1917, A. 211, 96 Atl. 769, in
which the Court said:

“The doctrine of the incompatibility of
Offices is bedded in the common law, and is
of great antiquity. At common law two of-
fices whose functions are inconsistent are
regarded as incompatible. The debatable
question is, What constitutes incompati-
bility?”

We submit that the incompatibility of the of-
fices in question is settled by the Statute involved,
and we need not go further on this particular
phase.

In the case of Board of Education of Newark
v. Civil Service Commission, 98 N. J. L. 417, the
Supreme Court on a writ of certiorari said, at

page 422:

“The fourth ground of attack is, there was
no Vacancy in the office of business manager
of the board of education of Newark, when
on February 28, 1922, the Civil Service Com-
mission by resolution changed the classifica-



tion of the business manager from the un-
classified to the classified service. Where
there is an office hut no legally qualified in-
cumbent, there is a vacancy. Davis v. Dauvis,
57 N. J. L. 80; 29 Cye. 1400, par. 3. The
office is vacant when it is without an incum-
bent who has a right to exercise its func-
tions.” (Italics our own).

This case was affirmed in 99 N. J. L. 106.

The case of Davis v, Davis, 57 N. J. L. 80,
dealt with the same type of question as in the
case at bar. It was an information in the
nature of a quo warranto, filed by certain per-
sons who claimed to be legally appointed chosen
freeholders of the County of Camden, to test the
legal right of certain other persons to exercise
the functions of a board of chosen freeholders
of such county. Justice Reed, speaking for the
Supreme Court, in that case, said :at page 82:

“ The facts set out in the information
show that the relators are the legal appoint-
ees to the offices now in dispute. These
facts are the following: An Act of 1894
(Pamph. L. pP. 298) provides for an election
of a member of the board of chosen free-
holders in each ward and township and in
each borough possessing complete autonomy,
of local government, in the manner provided
for municipal and township elections. This
Act took effect on May 9, 1894. The time for
municipal and Borough elections for that
year had been passed. On May 25, 1894, the
act terminating the terms of the old members
of the board went into effect. After that
date, the old members being functus officii,
and no one having been elected to member-
ship in the board under the act of May 9th,
1894, there were offices and there were legally
qualified incumbents. Mech. Pub. Off. Sec.
125; State v. Stocking, 7 Ind. 329; Am. &
Eng. Eneycl. L. Vol. 19, p. 430.”
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In 29 Cyc. 1400, paragraph three, we find the
following:

“A vacancy in office exists only where
there is no person authorized by law to dis-
charge the duties of the office.”

Mr. Barr was legally ineligible and the office va-
cant because the act specifically provided that
any person in his status was unauthorized to oc-
cupy said office. Further, on page 1401 of 29 Cyec.:

“ A vacancy in office for any of the causes
enumerated in the statute, occurs usually at
the time of the happening of the event whose
occurrence is by the statute the cause of the
vacancy and no judicial determination that
a vacancy has occurred is necessary.’”’

The occurrence of the event in the case at bar
was Mr. Barr’s serving in an elective office.

In Oliver v. Jersey City, 63 N. J. L. 634, the
Court of Errors and Appeals held that ,when a
person legally holding one office is elected or ap-
pointed to another, but is prohibited by a statute
from holding both, upon accepting the second his
de jure title to the first ends, and his successor
may at once be appointed or elected.

In the case at bar, the relator’s election to the
office of councilman per se prohibited him from
occupying the office to the election board and
consequently there was a vacancy created 1in
said election board. The relator, Robert C. Barr,
contends on page 7 of his brief that there are
three other members and that the board could
function without the presence of the relator. This
is clearly answered in the case of Board of Edu-
cation of Newarlc v. The Civil Service Commis-
sion, supra. The statute makes the relator in-
eligible to act on the board, assuming that the
Board can function with three members, yet it
cannot function with the fourth who is legally
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ineligible. Where there is no person who has a
right to exercise the functions of a member of
the Board, our courts have held that the office is
vacant.

We have thus tried to show that the relator
Robert G. Barr became ineligible to occupy said
office and by force of statute was automatically

removed, thus creating a vacancy.

POINT [Il.

_The acts under consideration are clear and defi-
nite as o the offices involved.

The relator in his brief, page 7, Point 2, says
that the office of member of the County Board of
Elections is a municipal office under the quo war-
ranto Act. We fail to find any clear explanation
of this statement under it, and the purpose thereof.
Whether or not we agree with this blank propo-
sition is of no consequence since we contend it
would make no difference. The acts are clear as
to the character of the office involved. The pro-
viso in Chapter 257, P. L. 1929, says:

“* * * provided, however, that the office
of member of the county board of Elections
in any of the Counties of this State shall be
deemed vacant upon such member becoming
a candidate for any office to be voted upon at
any primary, general election or special elec-
tion * * * provided further, that no person
who now or hereafter holds elective public
office shall be eligible to serve as a member of
the County Board of Elections during the
term of such elective office.”

It will be noted that the statute refers to mem-
bership on the County Board of Elections merely
as an office and whether it is a municipal office
under the quo warranto Act or not is of no import.
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There is no question that the statute referred to
deals with the. particular office involved. What
appellation counsel for appellant tries to annex to
it cannot in the least affect the real issue. The
statute has specifically spoken and the office herein

involved comes directly within its purview.

POINT V.

The defendant Samuel Geldzier was legally
and Iproperly appointed to said office and is
legally and properly continuing in said office.

Article 6, Sec. 20, of the Election Act vests
power in the Governor to make the appointment
of his own selection where the chairman fails to
nominate within the ten day period. Pursuant to
this statutory authority, the Governor did appoint
and commission the defendant, Samuel Geldziler,
on the 4th day of September, 1929, as a member
of the County Board of Elections, for the County
of Passaic, for the term ending the 1st day of
March, 1931. Said Samuel Geldziler was duly
sworn to act as a member of said body in accord-
ance with law and since that time has been legally
and properly occupying and exercising said office.

We therefore respectfully submit that the re-
lator, Robert C. Barr, fails to establish any legal
right to the office in question. On the contrary,
the incumbent, Samuel Geldziler, has sufficiently
proved his right to said office and is entitled to
continue for the term of the appointment, and we
respectfully submit that the judgment of the
lower Court should be affirmed.

Respectfully submitted,

Thomas J. Kennedy,
Attorney of Defendant-Respondent.

James F. Mintijrn,
of Counsel with Defendant-Respondent.









