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e ORGANIZATION OF CQURTS*

If one were called on to set up a sjsﬁe,m of courts de novo, with only
a problem of how to make the administra:tion of justice achieve its purposes
efficiently, he would, one may be reasonably assured, think of three types
of tribunal for w_hiqh he must provide. Beginning at the bottom, he Awonld
seek to set up an efficient tribunal for small causes, the causes with
respect to which after all the law comes most frequemtly in ocomtact with
the most people and from which the mass of the people are likely to derive
their ides of bthe jultclal administration of justice. Moreaver, he would
seek to provide for a speedy and inexpensive review of the decisions ef this
tribunal, since no one can be suffered to wield the force of politically
organized aooiety‘ at the expense of his fellow men without the check of a
reasonable pos‘sibilityvof review, Sooonni, he would seek to set up n.»lyltcn
of tribunals of general jurisdiotion of first instance, with e branch in
which a bench of judges sit to review the astion of single judges for the
reason already given. Third, he would séek to set wp an ultimate court of
review, needed to keep the benches of juﬁges in the court of gemeral juris-
diotion to a sound and uniform course of decision; and to pass upom publie
questions of great importance as to which the public will mot be satisfied
unless assured that the best talent of the legal system is applied teo their
uoluﬂ.cm.

It is true in the system of tribunals of gemeral jurisdioctionm ef first
instance there might have to be soms differentiation. Ome type of, ocase
requires jui-y trial, and the tribunal which tries cases to juries has
problems of its own oalling, if not for specialists, at least for judges
of much experience of jury trials and what they involve., Another type
of ocese calls for trial to a court without a jury and involves more come

plicated transactions, more discretion in the application of remedies samd

. ‘s Address before the Junior Bar Section of the New Jersey Bar Associatien,
delivered at the annual meeting in 1941
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often certain guasi-administrative functions. ‘Bere & different kind of exper-
ience is needed. A third type aof case involves even more of the administrative,
yet less of the disoretionary, namely probate, administration of estates, guard-
jenship and the like, The English, when they rgorganized‘thair courts in 1873,
saw how to deal with this matter. They set up the Kin;'s Bénch Division of'
the High Court for the first type, the Chancery Division for the second type,
and the Probate Division fo? the third. Each had its particular work to do,
but they were all divisions of one court.

How did it happen that the actual organization of courts in this country
departs so far from the simple system which I venture to think would be set
up as a matter of course by the reflecting lawyer if he had a free hand and
a‘fﬁll acquaintance with the problems of judicial administration of jJustice?
The enswer 1is, of course, histeriocale '

It would not be too much to call the 19th Century the century of history.
History for a time was to teach us everything, It ins to solve ell problems.
In the I;Bt half of the century, under the name of evolution, it explained
how'evorything ceme into being and grew to be what we knew it. Today, by
way of reaction, in the fashionabie thought of the time, history is dis-
credited or ignored. But institutions are no more made of whole cloth than
something is made of nothing. History does not point us to a duty by showing
us the course of development of institutions in the past., But it does tell
us what men have found st hand to work with. What institutions are, as we
know them, is apt to be what has been handed down from the past, lhap#d by
the exigencies of the present and handed down again. We are not morally
bound to hew to historical lines of development. Conformity is rather
what Terenoce Mulvaney oalled a “superfluous end impertinent necessity."

What we had immediately at hand to build to in setting up eourts in

America was the system of courts in 17th Century England as described in
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Coke's Fourth Institute, énd later the 18th Century English courts as des-
cribed b& Blackstone. It would be hard to find a more unfortunate model
fof a system of coufts for a publically organized society in the néw world
_ than the systém of English courts et the time of colonization. It had grown
up by setting up a npew tribunal»for every new task between the 13th and the
17¢th Centur&. It haed been built by‘imposing one group of tribunals upon
another as 0ld ones became unsatisfactory and new ones took over their
work or part of it . There were tribunals harking back to Anglo-Saxon
timss and tribunais deriving from the feudal organization between William
" the Cénqueror and the Tudors. There were the King's Courts which grew up
from the time of Henry II to the Puritan Revolution. There were the admin-
istrative tribunals of the Tudors and Stuarts. There we;e ecclesiastioal
courts, speaking from before the Reformation but still functioning es courts
to the middle of "the 1Sth Coﬁtury and ridiculed by Dickens, There was a
hopelessly heterogensous mass of inferior courts, borough courts and courts
of special jurisdiction of first instance, oreated at all sorts of times and
for every sort of special situation. All these went on, often with ill-defined
limits of Jurisdiction, often concurrent in their jurisdiotion, and only held
to some general accord in the exercise of their powers by the general super-
intending powers of the King's Bench, which, however,‘by no means extended
to all of them. |

Multiplying of tribunals is a characteristic of the begimning of judicial
organizetion. When some new type of controversy or some new kind of situation
arises and presses for treatment, & nmew tribunal is set up to deal with it.
So it was at Rome, where praetors, or judicial magistrates, were mgltiplied
as the litigation of allens and the invention of testamentary trusts called

for judiciel trestment. So it was in England from the 12th to the 1l6th
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Cenbury and even to some extent to the 1¢th Cextury, In the seme way in
the United Stotes we heve multiplied admirdstrative tribunals in the present
"century, with no syster, with no uniferm provisions for or practice as to
review, end not infrecuently with no clear definiticom o5 between one and
arother, The resson in ecch case is the ssme, LEvery new condition is met
et first by a specisl ect; end so for every rew problem therc is likely to
be a8 new court or at least 2 new administretive tribupal.

Those who settled the colonies were likely to have had more experiencs
of the inferior courts of limited jurisdictior than witk the King's Court at
Westminster. At any rete, in our earlier coloniel history we copied the
inferior courts very generally‘énd some,/such 28 the Eustirgs Court in
Virginia, have survived into tge present century.

Some of the coloniesisought radicel simplifications, such as we have
been coming to graduslly in the present century. Some, particulsrly in New
Englend, succeeded to & certsin extent in having their own way. But in
general the veto powér of the Privy Council, exercised, as Mr. Docley weuld
have put it, with no geﬁtiemanly restreint, enforced acherence to the main
lines of the English orgenizetion. Pennsylvenis wes kept out of & velid
organiz;tion of her courts for 22 years because the legislsture objected
to setting up & system with a court of equity and the snalcpgue of the
eccleslastical courts and endesvored to begin a much needed work of unifice-
tione.

There was, it is true, e certein system discerneble in the English
orgenization of courts in the 18th Century. One could conceive of & unit
made up of the magistrates end the meny varieties of petty courts, although
they are wholly unorgsnized. Each of these courts was independsnt of the
otherg. Many of them had no records snd so were not subject to review by

writ®of error from the King's Bench. As they did proceed esccording to the
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course of the common law, they coulé only be reached by certiorari. There
wee little real superintendirg power over them. Blackstone mede the three
superiof courté of the common lew lcok like & system of courts of genersl
Jurisdiction of first instence. Buf they had concurrent jurisdiction and
hed to be eked out by the courts in which the judges set at circuit, by
the court of chencery for the half of the legal system which we call equity,
and by the ecclesiesticel court for probate end kindred subjects. In all
of this, too, there wé§ more or less overlapping.

In practice the temdency was to take the King's Bench to furnish a
type end edapt the type to American conditions. In the seme way the appgll-
‘ate jurisdiction of the King's Bench over the Common Pless, and of the
Excheguer Chamber over the King's éench end Exchequer, could be made to
look scmething like & systeﬁ of intermediaste appellste tribunals. Finally
the House of Lords as to courts of law and equity, the Privy Council as to
some other tribunals, and the Delegsates of thelKing a8 to the ecclesiestical
courts, could be made to locok like a system of ultimate courts of review,.

-Jn Americs we largely took this appesrence, as Blacksfone had crested it,

as glving us a model, end you in New Jersey have kept pretty close to it,
Indeed it could be made to ae;ve as the plen of what beceme the cheracteristiec
American‘organization of courts.

In the formative ere of our Iinstitutions, from independence to the Civil
¥Yar, much happened to the’original colonisl model as successive new stetes
set up organizations on the general lines of those of their older neighbors,
Under the pionéer, rural conditions of the forepart of the last century there
wes & general demand for decentreslizing the administretion of justice which
has had a bad effect upon our system of courts in many parts of the country.
In a country of long distances, in states of large territorial extent, in a

line of slow communicetion and expemsive travel, cemtral courts of lﬁw and

equity of first instance irvolved intolerable expense. There was en increasing
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tendency to set u§ a lecal courtbof genersl juri&dicticn,hgenerally a one-judge
court, at every man's door. In NeW'Je¥sey you were fortunate in escaping the
worst fentures of this‘tendéncy. With the central organizetion of your courts
of first instence you are in a better position to tmify the system than in states
which have lost or never had any centralizetion below the ultimste court of re=-
view. Indeed socme states, by a'system of Supreme Court Districts went fer toward
decentralizing even that court.

In tha present cenﬁury, when improved conditions of tremsportation have re-
~duced distences so that one cen go from Cambridge to Philaéelphia by reail in as
meny hours ss it took daye for Vashington to meke that journey on horseback in
- 1775, end if one goes by air, less than half as many houfs as Washington had to
take days, the need of extremg localizirg has gone by. A tendency to returm to
~a centrelized system is manifest everywheres The Engzlish unified their infericr

courts by ihe_county court system replacing the complete lack of system which

had come dcwn to_tﬁe nireteenth century. The Vunicipel Court of Chicago (1906)
was ﬁ long step toward unification. A very good example is the California Municipal
Court Act of 1925, Unified and responsible administrative control of the courts
has been gréwing in recent years. Connecticut'in 1937 authorized the judges to
appoint sn Executive Secretary to the Judiciecl Department of the State Govern-
ment. About the same time Pemmsylvenie took & similer step under the rule -making
‘povier then newly conferred upon the Supreme Court. The federsl courts have been
proviced for in the ssme way. Sooner or leter what we have been doing piecemeal
for parts of the judicial system must be done thoroughly for the wholq. In this
process of making over end simplifylng the organizetion of courts, the controll-
ipg icdeas should be unification, flexibility, conservetion of judicial power

end responsibility.

Unificetion is called for in order to concentrete the machinery of justice
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upon its tasks. Flexibility is called for to emasble it to meet spéedily end
efficiently the continuelly varying é;mands made upon ite. Resrorsibility is
celled for in order that some one mey alwgys'be held and clearly stand ocut as
the official to be held if the judiciel organization is pot functicning the

most efficiently that the lew and the nature of its tasks permite. Conservs-

tion of judicial power is a sine qua non of efficiency under the circumstences
of the time. There are so meny demends pressing upon our state goverrments
for expenditures of public money that so costly o mechenism-as the system of
courts cannot justify needless aﬁd expensive duplicetions and archaic business
methods.

Looking at the country as a whole, although much improvement has been made
- in the peast forty years, the conspicuous defects 1nv;1ved ir the organizaticn
of courts es it ceme down to us from the last century are waste of judicisl
~ pover, wﬁsting)tﬁe time of courts, not to speak of the time snd money of
1itigants, in piecemeal handling of single controversies simultanecusly in
different coﬁrts; and genersal want of cooperstion between court and court,‘
'land at tiﬁes snd in some places between judge snd judge in the same court,
for went of any real administrative head. In the federal system muchk has been
done_towafd providing effective administrative machinery. But in the states,
even in those which had inherited courts of central organization, the conditions
of the fore part of the last century did not require efficient heads of jﬁdicial
tribunalé snd administrative hesdship did not develop or was gemerally suffered
to lapse. Moreover, it nowhere extended to the whole system,snd the infericr
end small ceause cqurts, where it has been conspicuously needed, have slways
beeﬁ‘without if.

Wasﬁe\in the trestment of csses in bits, psrt in one court or proceeding
and pert in enother, with no power to refer all the proceedirgs to one tribunal,

is illustrated by a seying which used to bte current at sessiocns of the Netional



8
Conference of uoﬁial Work. It was‘s&id that in almost any one of our
cities at one and the same time = juvenile court, psssing on the delinjuent
children, a court of equity snd divorce jurisdiction entertaining a suit
for divorce, alimony end custody of children, a cod;t of law entertyining .
en action for necessearies furnished by = grocer to an abandoned wif'e, and :
e eriminal court or domestic relations court, in a prosecution for desertion
of‘wife_and children,might all be dealing piecemeal , at the same time or
- successively, with different phases of the ssme difficulties of the same
femily. This situation grew out of historical lines of development of
'dikferent branches of the law in different courts end rigid jurisdictional
lines arising from that devélopment. But we are not bound to keep fast
to those historical 1ines at the expensé of public time, the energy of
JJjudges, and the time and pocketbooks of litigants. Granting that the dif=-
' .ferent prooeedings growing out of the difficulties of the one family, if
we héd only one of them to look at, could very well be assigned to different
courts, when more than one is brought there is waste in going over the same
‘matter iﬁ different courts and settling the result in each with no necessery
relation to that in the other. Each court in order to deal intelligently
with the phase before it will have to be advised as to the difficulty as e
whole, and so it will be thrashed out more than once. The remedy for such
tﬁ&n;l lies in orgenisation of Judioial bﬁ;;ness and responsible headship
tﬁn‘orsnailwttoan.
Waste of judicial power impairs the ability of courts to give 4o ine

B dittduulﬁenlna the thoroughegoing considerstion which every osse ought to
hl" t thalr hands. The work of our appellote courts hes increased enor=
mou;ly. A oomputation which I made twenty yeers ago showed that Judges of
our ﬁigﬁiiiyiourti had five times as much work to do as judges of the samo -
ooitﬁi?had“ﬁhd'to/do one hundred years before, Six years sgo I made & ocome
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vubgtion for the larger of our stetcs which told the ssme story. Conservation
of judiciel power is obviously indicated:under such e condition. But throughout
the country we habitually waste judicial power, for example, in the number of
judges who sit on sppenls. Three ought to be enough in intermediete sppellate
courts asnd five, or at most seven, in ceses of unusual difficulty or public
imgortence, in the ultimste court of review., Indeed three sit regula;ly in
the Circuit Court of Appesls in the intermediate appellate courts in Californie,

‘

Georgic, Indiana and Ternessee, and in the Supreme Court as in effect an inter~
mediate appellate court here in New Jerseye.

For the most part,the feeling of lswyers in the Unlted States that five or
more judges mnke up a court of review is simply traditionel from the courts of
our form:tive era where there was no great pressvof work. In Englend until
the last third of the 19th Century three lords sat hebituslly on writs of
errer and aprenls in the House of Lerds and three members of the Judlicial
Cormittee of tﬁe Privy Council have commorly sat in the ultimete court of
}aview for the British colonies and dominions. In exceptionally greve cone
stituticnal ceses five have sometimes sat. Five commonly sit in appeals in
the House of Lords today, three sit in eppeals in the Court of Appeal and
three Iwm even the most segious eriminal cases in the Court of Criminal Appeeals.
fDown to the Judiceture Act, three set in the old Court of Appesal in Chancery.
;NQQKP tg 1830, four justices of the King's Bench heard writs of error to the
:—ﬁgmmgé Plesas. ThéreAis a serious waste of judiocial power in the lerge benches
hgéitua}ly‘sitting on ordinary appeels in our courts.
| It is not necescary to heve a large bench sitting on each case in order
to prevent conflict of decision or impairment of the uniform course of decisione.

It is true there hes been some conflict of decision betﬁeen separate intermediste

-~

appellete courts in Chdo and in Texas, between the Supreme Court end the Court

ef Cririnsl Appesls in Texas, and at times between Federal Circuit Courts of
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Appesalse. But‘in these cases there was no common head over the distinot
tribunels to scrutinize their work as it went on and insure uniformity of
decision. Where & head of the judicial organizatioix is empowered to tske
care of this ﬁatter by directing a hearing in which the conflict can be re-
solved, and is responsible to thé public and to the profession for eicercieing
his power, there is little reason to apprehend such conflict. In England,
where the Court of Appeals sits in divisions of three, they are uninown.
Eleven to vsixteen judges, which the repérts show as sitting habitusally in
your Court of Errors and Appeals,is sheer waste.

We should avoid too rigid an organization. It should be flexible
enoﬁgh to take care of new tasks as they arise without perpetual reference

te the legislative deus ex machina. Courts set up for one thing beoome

conSpiouous gxamples of waste of judicial power when the cless of work for
whichthe Judges were provided ceases to require them., But there is alweys
'wofk énougb for them somevhere else in a modern flexible orgenization with

a re;pénsible administrative head of the organization responsible for turning
them to the right places. The principle cannot be too often repeated. A
modern orgéniution calls not fér specialized courts but for specialist
judgea, doaling with 'bheir special subjeots when the work of the courts is

'auch as. to pemit but available for other work when the exigencies of the

e f“twork'of 'bhe courbs require it. The ldes must be,specialist judges in a

o  ;ied oourt, sitting habitually in a special division dealing with a
‘Tspecial type of case, but whenever the center of gravity of the dockets
”',shifts, liable to be assigned for a time somewhere else.

| My proposition, then, is that the whole judicial power of the ctate
should be concentrated in one court. This court should be set up in three
chief branches. To begin at the top, there should be a single ultvimate cour:

of appeal., A second branch should be a superior court of gemeral jurisdictionm
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of first instance for all cases above the grade of small causes and petty
offences and violations of municipal ordinences. It should have numerous
local offices fhere papers mey be filedysand rules of court should arrange
that these local offices being offices for the whole court may function for
all b'ranohes,or one or more, as the’exigencies of business demsnd. Different
jurisdictions, with different procedural traditions, would no doubt feel dif-
ferently about the intermal organization of this abranoh. You in New Jersey,
as the lawyers did in England, would no doubt feel that this”branoh should
be organized in three divisions, one for actlions at law and other matters
requiring a }jury or of that type, ohe for equity causes, and one for probate,
administration, guardianship and the kliko. But however this branch 1is
organized, all the judges should be judges of the whole court. If they are
chosen primarily for one or the other branch, and assigned to this or that
division in some appropriate way by the administrative head, yet they should
be eligible to sit ‘in any other branch or division or locality when called
upon to do ao.‘ and it should be the duty of the administrative head to c¢all
upon them to go where work awaits to be done whenever the general state of
the business of the whole court mekes that course advisable.
ﬁo doubt it will appear startling to same of you when I suggest include

ing the tribunals for the disposition of causes of lesser magnitude in the
plan fér unification of the judiclel system. It was too startling for the
: wBﬁjx;:!.tish legislator when Lord Selborme proposed it in the plan of the
"di,gp;bute Aot. But no tribunals are more in need of precisely this treat-
Even small causes call for a high type of judge if they are to be
~determined. Justly as well as expeditiously. A judge dignified with the
po;itim and title of Judge of the Court of Justice of the State assigned
tothu CmmtyCourt- 1s none too good for cases which are of enough import-

ance to the parties to bring to oourt, Such cases ought to be important,
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aiao,;;o a state of a democratioc policy seeking to do jJustice to all. It

is perfectly feasible, as the experience of the Count_f Courts has shown

in England, to administer a very much higher grade of justice than what we
have dispensed through justices of the peace and magistrates of that type,
4w1thou‘t resorting to the more expensive methods of the courts of gemeral
jurisdiction of first instance. The judges who are assigned to small causes
should be of such caliber that they can be trusted and will command tize
respect and confidence of the public. If they are,there will ceass to be
need of retrial of cases in appeal. Review ocan be ;onfined to ascertaining
that the law was properly ascertained and applied., The further we get away
from the old justice~of-the-peace idea for small causes, the better.

While the head of the Judicial system might woil sit in the first
brt;.nch, the ultimate court of review, as the Lord Chancellor in England
sits in the House of Lords as judge of the court, this branch should have
its own immediste head charged primarily with the 'proper funoctioning of
this part of the court. The head of the whole court, whether he is called
Chancellor of Chief Justice or President, as the head of the highest court
is called in Virginia, will have much to do in exercising a supervising ad-
mnrntive control over the whole system. In accordance with rules of
comjtr under his authority and perhaps in conference with the heads of the

: t'o main branches, judges may be called from one to sit in the other as the

' y_},spate of the dockets may require. It should be possible for the appellate

' bmoh to“’ait in divisions, if necessary to the prompt dispatoh of business.
| Elpa:lally :\_\rhan dookets are swollen,three judges ought to be enough for all
. bubtho nost diffioult and dmportant cases. Thus there would be more time
: fer oral argusent and more time and opportunity for consultation among the
Judges and oonsideration Aof the merits of cases,

If a simple, speedy, inexpensive procedure could be developed for admin-
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 :is£f§t1v° appeals, one which insured due process of law, ;dherenoe to the
‘ylg;’ofzthe land and action upon evidence of rational probative force, with-
. ;g@x sﬁbetituting the d%scretion of the court for that of the‘adminigtrativu
,'g;;hission or board or bureau or agency, such appeals would be likely to be-
!bgome a large part of the work of the ultimate appellat; tribunal. If this
tyfe of work should ineresse, it might become advisable to set up a division
to deal with it. There should be a flexible organization and full rule
making power ad;quate to finding and meeting such siﬁyations as they
. arise.
The‘seoond branch, the court of general jurisdiotion of first instance,
' whatever neme is given it, should be organized under & chief Jjustice respon-
'Qible to the head of the judicial system. Rules of court would determine
‘,tho tﬁmas and places of sitfinga in the several counties,and all the Judges,
\being judées of the same court,would be subject to be assigned where the
jdemgﬁds,of judicial business make/it“advisable. Rules should orovide for
regional or iocéi appellate terms acoording to the requirements of the
dockets. Thus there would be no need of an intermediate appellate court,
The procedure'at:these terms could be as simple as‘at the hearings en bano
at Westminster a hundred years ago, after a trial at oircuite. Three judges
vi@seignpd to hold the term would pass on a motion for a new trial,or for

~ Judgment -on or notwithstanding a verdict, or for modification, or setting

a@dprof rindingA and judgment aoccordingly, or for modification or setting
ggof a décrpé or order. If it proved advisable to limit the oases which

:‘,9 ld,go thence to the highest branch of the court, rules could restrict

'rofiev to cases which the revicwing court, after petitions, selsoted for
| 'rovicw as 1ntri.nsica11y entitled thereto.
You in New Jersey hnve the foundation of a modern system already. You

have much less decentralization to undo than is true of the country generally.
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Also you hé.ve less to. do in simplifying review of what is donme in courts

‘ 1m instance than 1s the oase in most of the states. The ideal is to
,motiona for new trial or to set eside findings, or to render judgment
pan or ndbwithstanding verdiots or fi.ndings,or to modify or set aside
leorees or orders, before a bench of three judgeu of the court of general
‘f%jurildietion at appellate terms or in an appellate division, as the exi~

' gencies of business require, with no more formal or teochnical procedure

" than 4s involved in lﬁch motions made in a tfi,al court today. This would
provide a simple, speedy, —rols.t;vely inexpensive means of rsviewing the
great bdbulk of_th;, 1litigation in the court of general jurisdiction of first
’ :l.nltmo. ‘Even more,it would help rid us of the burdensome multiplication
o:t kriports which has come with the development of intermediate appellate
_oourts. Such courts have tended to imitate the ultimate appen;te courts.
¢ 'aniyv as o mattor of dignity, it is felt that appellate courts must write
o,ph:lonl, and if written they must be published. Indeed, statutez somstimes
require them to be written in all appellate courts. But if there is mo
apéolhto oourt, "lhort‘of the ultimste court ,otf review, a written op:lnioﬁ
on owry motion 1n the court of gendral Jufisdiction will not seem to be

" required in the nature of things. It is trus there is a real and important

: Motimot mopinionn a check updn the bench. But that purpose ami the

£ udvilingthorovieﬂ.ngoourt, if the ocause goes to the ultimate
1‘9"1"': u ‘1:'0 tl_u reasons and basis of tho decision, would be served
eiently byo. memorandum of the questions decided and 'I:hc. grounds of
dooi.licm. Much time and energy are spent in writing opinions in cases whish
involve no m questions or new phuu‘ of old questions. This is a prime
source of waste of judieial power in our higher ocourts. A short statement

of points and reasins will suffice both as e check and as o.n eid to the

‘h:l;h.o'r oourt, A qualified amd rupanniblo reporter, having no interest
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excépt t§ make the reports useful to the public and the profession, could
p léleot occﬁaional memorands worth publishing. Even at appellate terms of
tiw lowest branch of the court, the court for small causes and magistrate's
6aaes, ,11: might well be at times thgt questions come up and be decided
whioh will deserve pu'blioation of the grounds of decision. An energetic
head of the judicih system and energetic chiefs in the two lower branches,
with the help of the Judicial Council, could devise rules to govern these
things. Then,if the courts and the bar were given control of reporting,
as8 the bar has long had control in Englend ,ﬁ one of the hard problems of
the law and of the profession in Amerioce, Jthe multiplication of reports ’
would be solved. '

As t;) the lowest branch of the unified court, I should be inclined to
call 11;\ by the historic common law named of "County Court," a name that goes
baock. £o Angio—Suon times and is older than the name given to any of the
higher courtas. But there 1is little in & name. Any name that the history
" of the oourivzs_rin New Jersey suggests to the draftsmen of a constitutional
' provision'will cnlo".wvoll enoughe The great point is to have a umified ocourt,
not an aggregate of 1ndependon€ one-judge tribunals. This branch, too,
should be organized under the headship of a chief. Municipal courts in

large cities should constitute a division of this bfa.nch', and there lhau].&

" be power to set up jmnile courts end rnmily and domestic relations

.foourts and oourts for pe‘bty causes, as divisions or as seoctions of munieipal
ﬁ’veourhc as they may be noeded. Thore should be appellate terms and causes
oould go direct to the ultimate appellate court on petitiom for leave to
appoal and showing of a oase oalling for review.

There are peculiar needs in metropolitan cities which may make municipal
oourf: diﬂsiom desirable. If they are set up, each should have an adminis-

trative head subject to the superintendence of the head of the branch courte
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 Thers should be such complete flexibility of organization that judges

,voould be assigned from a mmicipal court to a rural locality where work
 was pfessing,or from the rural locality to a municipal court where dockets

' ,‘ware becoming congested, or could be teken from the court of general Jjurise
di.cfion of first instence to relieve congestion or y_‘._l&q_ versa. Rules could
- be worked out for appellate terms for petty cases in cities, with a simple,
direct procedure so that the public might be persuaded thet causes too small
to justify reteining a lawyer were not for that reason ignored by the law or‘
neglscted by the state.

Supervision of the administration of judicial business of the whole
court should be committed to the heed of the court, who should be made
responsible for effective use of the whole judicial power of the state.

- Under rules of court, he should have authority to make re-assignments or
tgmj)orary assipgnments of jﬁdges to particular branches or divisions or
localities, acoord}.:ng to the amount of work to be dox}e and the judges at
hand to do it. Di‘s;xét.;é]:ification, illness, or disability of particular judges,
or vaoancies \in off:l.oe, could be speedily provided for in this way. He should
have au‘hhority, under rules of court, to assign or transfer cases for hearing
end disposition as circwmstances may require. loreover, each branch and each
division should have an administrative head who should each be responsible
i‘or efficlent dispatch of trh\e work of his organization. Such things are
v ig for clérks, although élerks under proéper direction and control may
't;‘:jn& little. They call i’or. strong, well-trained laﬁers » With experience
"u‘:{mlas; and kmowledge of what they cen do and what not, with clear
. ‘l;ity laid upon them to preclﬁde their falling into perfunctory

: ’~~f‘ff«fro%tti‘nevor? allowing abuses to grow up through their inertia,
’ Perhaps you will have felt that I have laid too much stress upon the

organiza:bion and functioning of what I have plotured as the third branch of
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ified oourt. But it is heré that the great mass of an urban population,
perience of law is not unlikely to have been experience only of the
v discretion of the police, might be made to feel that the law is a -
orce “f,or ‘securing their individual as well as their collective in-
Néf should petty oriminal prosecutions be left out of account
i ;‘,,@ectiq‘n.; "The humbler inhebitants of our great cities have
. .sion ,‘for a feature of government that touches some
er 'Es 'than»Our judicial organization, as it was shaped
erica of the formative ere, made for them. It takes
"ed‘aﬁd learned judge to-deal properly with cases involving
fre;e scope for judicial action. The judge who decides
the position qf the King sdministering justice in person.
ing ‘up courts for such cases we need to remember that we are
) 1’buna1 to do the work of St. Louis under the oak at Vincennes,
I : 1:1 the royal court.
~Unifioation would result in a real judiciel department es a department
'y 6’f’goverxment. ‘The federal Department of Justice, under the headship of the
Attorney General, has acquired not a little -administrative power with respect
’ito the courts. and has given the general government some things in the line
hat is proposed. But I should hate to see the attormey ganeral become
’dmihiatnative heaﬁ of the judicial system. I should deprecate such
ljz’).p’efvision of the judicisry growing up in’the states. It is
cordw:lth the genius of our institutions thet one who practices
uriﬁ:s, especlally one who x;qpresents 80 powerful an adversary as
, privata litigents, should b§ in eny way the head, either in theory
' :or";ﬁ"pracf’cioe', of a department of gowr@ent charged with superintendence
- or. fsupervisionb of the courts., But some such superintendence and supervision

is urgently oalled for. The rise of administrative tribunals of every kind

-
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and on every hand, with few or no checks upon them and with wide snd far

-

from clearly defined powers over the liberty, property and'fortune of

the citizens is threstening our inherited conception of the supremacy

of the law ~nd the separation of power, born of experience of the un-
differentinted powers of -the Privy Council and Royal Governor and Council,
and put at the foundations of the constitutions adopted by the newly freecd
colonies on the morrow of the ﬁoclaration of Independence, Thst this turn-
"ing over of adjudicstion to administrative agencies has gone so far in a
country which even a generatidn ago was Jealous of administration, is due‘
chiefly to the ineffectiveness of the iaw under an archaic organization
 Qf courts and tﬁe archaic appellate procedure which obtained until the
"ecapt turning over of procedure to rules of court, and still obtains in
; many of our‘statés..

k}~You may conceivably think that the plan of unified organization I

have outlined is too ambiticus snd far reaching; that each of the thrze

Fest-

‘ﬁranches 1 havg indicated, organiéed as o unified court in the ey sugz
eﬁ, would be a thoroughgoing‘improvement on the present system, would nof
disturb settled traditions of théﬁbar, and would achieve the moxre sigpificant
ffeatures of what is proposed. This is what English legislators felt when
%hgy cut off the highest court of review at the top &nd the county courts
‘ tha bottom of Lord Se]borne’s‘plﬁn of unificstion. But-munh has h;ppencd
5’1873. Efficient administrative.orgen'zation tas come to be as well
staod todey as it was ignored two generaticns szc. It is essy Yo muke
es of & single court coorereic toward the ends of justic'e. It is not
33?‘t° make irdeperdent courve work iagether sroothly, speedily snd
'9¢¢1791y- Cooperstion enforced by vppesle end prerogetive writs i z
fférenf thingAfroﬁ the hermonions opsration of o uniried system umder ¢

porsible herd, C
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Unificetior of courts will not do everything. There must be Judges
eqgual to their tasks ond wnafrsid to do fhem. There rust }se an able,
intelligent, ;’.'e.‘;.l"cra.»ined body of honorable men filled with a true
rrofessionel spirit to pr:::ctice before 'them. But trings are done by
the combined working of men end mechinery and in that combinétion
machinery is no neglipible ltems Our Americen judiciery, as we look
back at five generstions of our legel and political experience,hss by
fer the best record of our fhrae depertments of government. Let us give

it the moderm orge.nizatibn which will ensble it to maintein that reocord.




