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Bill of Complaint. 

(Filed May 24, 1927.) 

In Chancery of New Jersey 
To His Honor, Edwin Robert Walker, Chancellor 

of the State of New Jersey: 

The complainants, Fannie Dorfman, Camfield 
Building and Loan Association and Max Kummel, 
all of the City of Newark, &sex County, ew Jer-
sey, say that: 

10 

1. On ovember 1st, 1923, the complainant 20 
Fannie Dorfman and h r husband Abraham Dorf-
man, acquired title to premises commonly known 
and designated as #85 Goodwin A enue, ,vark, 

. J., by warranty deed from Harry Kaplan and 
wife, dated ovember 1st, 1923, and r corded in 
th Register's Office of E sex County on ovember 
2nd, 1923, in Book E-69 of deeds for said County, 
page 455. A more particular description of th se 
premises is as fallow : 

BEGI NING on the w sterly line of Good-
win A venue at a point therein distant so th-
erly three hundred twenty- ight f et and 
sixty~five one-hundredths of a foot from the 
intersection of the same and th outherly 
lin of y v nu ; from th nee running in 
a course orth fifty degrees fort -nin min-
utes thirty seconds West one hundred and 
twenty-five feet; from thence running in a 
co11rse south thirty-nine d gr s, tw nt -
four min11tes thirty s conds w st tw ntv-
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Bill of Complaint. 

nine f cet a11d six inches; fron1 thence run-
ning in a course Soutl1 fifty degrees, thirty-
f1ve minutes thirty seconds East one hun-
dred and twenty-five feet to the Westerly 
line of Goodwin A venue, and fro1n tl1ence 
running Northerly along the Westerly line 
of Goodwin Avenue in a course North tl1irty-
nine degrees, twenty-four minutes, tl1irty 
seconds East thirty feet to the point or place 
of BEGINNING. 

2. Thereafter, to wit, on February 15th, 1926, 
by deed of that date Abraham Dorfman, the hus-
band of the complainant, conveyed to Fannie 
Dorfman, tl1e complainant herein all his interest 
in the aforesaid property, thus vesting tl1e entire 
legal title in the complainant, Fannie Dorfman. 

3. When the complainant and her husband ac-
quired title to the property by the aforesaid war-
ranty deed from Harry Kaplan, the conveyance 
was made expressly subject to a mortgage held by 
tl1e Camfield Building and Loan Association, origi-
nally given to secure the sum of 9,500, and at tl1c 
same time the complainant, Fannie Dorfman, and 
her husband executed to Harry Kaplan, tl1eir 
grantor, a purchase money bond and mortgage in 
the nominal sum of 2,770. Both of these mort-
gages then constituted liens against the property 
and the mortgage held by the Camfield Building 
and Loan Association of ewark, N. J., is still open 
of record and is a lien upon the land and the build-
ing erected thereon. 

4. On July 9th, 1924, the complainant and h r 
husband, Abraham Dorfman, executed an addi-
tional mortgage of 1,000, to the Camfi Id Building 
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and Loan Association which n1ortgage was d11ly 
recorded in tl1e Register's Office of Essex County, 
and is still open of record and constitutes a lien 
upon the aforesaid property. 

5. Thereafter, to wit, on May 24th, 1926, con1-
plainant Fannie Dorfman, and her husband, exe-
cuted a bond and mortgage in the sum of , 2,500, 
to the complainant Max Rummel, covering the 
aforedescribed premises, and said mortgage, hav-
ing been duly recorded, is still open of record and 
constitutes a lien upon the aforesaid property. 

6. Kalman Lieb and Joseph Dashefsky, defend-
ants in this suit, on or abot1t November 1st, 1920, 
acquired title to premises immediately to the soutl1 
of #85 Goodwin A venue, which property belongs 
to the complainant, Fannie Dorfman, and some-
time thereafter commenc d and completed the 

rection of a two and one-half story build ·n,a upon 
their premises. 

7. Sometime in the year 1923, and prior to th0 
convey nee to complainant Fannie Dorfman 
Harry Kaplan, the complainant's grantor, com-
menced the erection of three two-family dwellina 
hous s on the westerly side of Good,vin Av nue, 
N wark, . J., th most southerly hot1se of wl1ich 
on ovemb r 1st 1923 the said Harr I{aplan con-
v yed to complainant and her ht1sband as af orc-
said. 

8. Complainant charcr that I{alman Li b one 
of the d f endants in tl1is uit liv d in th building 
#89-91 Good in Av nt1 wark .... J., adjacent 
to the complainant's building while Harr Kaplan 
complainant's grantor was erecting th building at 
#85 Good"\\rin A vent1 ewark, . J. now own d 
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Bill of Complaint. 

by the complainant, and that tl1roughout the erec-
tion of complaina11t's said building, running over 
a period of 6 months, in the year 1923, the said de-
fendant, Kalman Lieb, and the said defendant, 
Joseph Dashefsky, and on many occasions while 
the construction and erection of the building was 
in progress, were present and saw the str11cture 
rise, and saw it finished, and at no time from the 
commencement of the excavation for the f ounda-
tion of the building, throughout the construction, 
and through to its completion, did the defendants, 
Kalman Lieb and Joseph Dashefsky, ever raise a 
word of protest or sound a warning to the said 
Harry Kaplan that the building he was erecting 
on #85 Goodwin Avenue, Newark, N. J., was over 
the line or that it encroached on their land, but 
the said defendants stood by and permitted the 
building to proceed to completion. 

9. Complainants show that on or about Augt1st 
13th, 1926, Kalman Lieb and Joseph Dashefsky, 
instituted an ejectment suit against Fannie Dorf-
man in the Essex County Circuit Court and that 
on the 26th day of April, 1927, upon the trial of 
the said cause, the Court directed a verdict in their 
favor and judgment was accordingly entered 
awarding to Kalman Lieb and Joseph Dashefsky 
the possession of the premises described in their 
complaint as follows: 

BEGINNING at a point in a line at right 
angles to Goodwin Avenue distant 73.25 feet 
westerly from a point in the westerly line 
of Goodwin A venue 358.65 feet southerly 
from the southerly line of Nye A venue, said 
beginning point being in the westerly side 
of the building known as No. 87 Goodwin 
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A venu ; tl1ence (1) soutl1erly along the side 
of said building 1.04 feet; thence (2) East-
erly along the southerly side of said build-
ing 53.25 feet to the easterly side of said 
building; thence (3) northerly along tl1e 
easterly side of said building 0.92 feet; and 10 
(4) westerly at right angles to Good,vin Ave-
nue 53.25 f cet through the said building 
known as No. 87 Goodwin A ven11e to the 
place of BEGINNING. 

10. Complainants charge that by reason of the 
defendants' silence, when the duty was upon them 
to speak, and by r ason of their conduct as is out-
lined in paragraph 8 above, Kalman Lieb and 
Joseph Dashefsky are estopp d to deny, disput or 
interfere with con1plainant's title or her rigl1t to 
maintain her building wh n it stands and par-
ticularly that portion which encroacl1 s upon the 
land of the def end ants Lieb and Dashefsky, as is 
alleged. 

11. Complainants further sa) :-that the d fend-
ants, Kalman Lieb and Jo epl1 Dash fskv, fail d 
and n gl cted to utter a word aho11t this allcg d 
encroachment to Harry I{aplan and to the con1-
plainant until on or about Augu t 21 t 192 , al-
most two years after tl1 complainant l1ad come 
into th ownership and poss s ion of tl c prop-
erty, and complainant tl1er for cl1argc tl1at the 
said d f ndant Kalman Li b and Jos pl1 Da h f-
ky are g11ilty of lach s and are pr clud d fro 

den ing complainants titl or _ int rf ring "ith tl1 
b11ildin or an part tl1 r of or n1ol .. tin th con1-
plainant in tl1e p ac abl po sion of tl1at por-
tion which e '"t nds ov r th lin onto tl1 land b -
longing to Kalman Li b and Jo pl1 Da 11 f l , as 
is all g d. 
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12. Con1plainants show that between the north-
erly side of the bt1ilding owned by Lieb and Dc-
shefsky and the southerly side of the building 
owned by the co1nplainant, Fannie Dorfman, there 
is a distance of approximately nine feet wl1icl1 is · 
used by the said defendants as a driveway. 

13. Complainants further show that Kalman 
Lieb and Joseph Dashefsky, by their attorneys, 
have ordered an execution to issue upon the judg-
ment obtained by them in the ejectment suit in the 
Essex County Circuit Court and that they threaten 
to have the Sheriff of Essex County execute the 
said writ and tear down that portion of the com-
plainant's b11ilding which encroacl1es, as is alleged, 
over and on to the land of the said Kal1nan Lieb 
and Joseph Dashefsky. 

14. Complainants charge that the defendants, 
Kalman Lieb and Joseph Dashefsky, in failing to 
give to the person who erected the building at o. 
85 Goodwin Aven11e, ewark, N. J., viz., Hal"r~r 
I{aplan, the complainant's grantor, notice of the al-
leged encroachment, are estopped to proceed with 
the writ in ejectment and are barred by their 
!aches in attempting to enforce their legal right to 
the complainant's detriment and irr parable in-
• Jury. 

15. Complainants further say that unless the 
defendants are prevented from proceeding with 
their threatened ex cution, numerous suits will fol-
low and this multiplicity of suits will r s11lt b -
cause: 

(a) Three buildings are involved, viz. #85 
Goodwin A venue #83 Goodwin A venue and #81 
Goodwin A venue. 

'/ 
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(b) The building to the north of co1nplainant's 
l)ropcrty and owned by Ethel Goodn1an and known 
as #83 Goodwin A venue encroach s on the land 
belonging to the complainant to practically the 
same extent as the building of the complainant is 
alleged to encroach on the land of the defendants, 10 
I_jeb and Dashefsky, and if these defendants will 
not be enjoined from proceeding with their execu-
tion, the complainant will be obliged to commence 
an ejectment s11it against Ethel Goodman in the 
Essex County Circuit Court and another s11it in the 
Co11rt of Chancery; • and 

(c) Ethel Goodman, the owner of #83 Goodwin 
Avenue will be obliged to commence an ejectment 
s11it against one Dittler who is the ow er of prop-
erty #81 Goodwin A ven11e, being immediately to 
the north of Ethel Goodman's propertv the build-
ing on Dittler's land encroaching on Goodman's 
land to approximately the same extent that Good-
man' building encroaches on Dorfman's land and 
that Dorf man's b11ilding is alleged to encroach on 
the land of the defendants l{alman Li b and Jo -
eph Dashef sky. · 

16. Th three buildings known a .1. os. 81 83 
and 85 Goodwin A ven11 ewark, . J. w r c n-
strt1cted by Harr l{aplan, complainant's grantor, 
and these encroachments one 11pon th oth r w r 
caused b th t1se by tl1 said Harry Kaplan of s11r-
ve .. s made by one Amos 0. isenson, Civil Engi-
n er and Surve or ,vho in making his 1nea 11r -
n1 nt , comm need from a monun1 nt ston placed 
at th sonthw st corn r of Good~ in nue and 

ye Av nue, warl{ . J. This monu1n nt ston 
it lat r d v loped, a i all g d ,vas incorr tly 
plac d 1.41 f t sot1th of the tru interse tincr p int 

20 

80 

40 



10 

20 

30 

40 

8 

Bill of Complaint. 

of tl1e so11tl1erly side of Nye Avenue witl1 the wt}s~-
erly side of Goodwin A venue, as ascertained by 
precise mathematical calculations, thus throwing 
out of line the three buildings which Harry Kap-
lan had erected in reliance upon the af oresoid 
surveys. 

16a. When the complainant's grantor, Harry 
Kaplan, erected the building at #85 Goodwin Ave-
nue, Newark, N. J., he was under the honest belief 
that he was constructing the building within the 
bo11ndary lines of the lot and that he did not en-
croach t~pon the lands of Kalman Lieb and Joseph 
D·ashefsky; moreover, Kalman Lieb and Josepl1 
Dashefsky lool{cd on as the building progressed in 
construction and said nothing, also honestly be-
lieving that the building at No. 85 Goodwin Ave-
nue, Newark, N. J., was within the boundary lin s 
of the lot and that it did not encroach on their 
land. 

17. Complainants further say that unless Kal-
man Lieb and Joseph Dashefsky and th Sl1 riff 
of Essex County, and their servants and agent , are 
enjoined and restrained by a writ of inj11nction i -
suing from this honorable Court, enjoining and re-
straining them and each of them from ripping or 
tearing down the alleged encroachment of the 
aforesaid building that incalculable and irrepar-
able damage will be done to the complainant Fan-
nie Dorfman, the title holder of the property be-
cause, if that alleged ncroachment is att mpt d 
to be removed, and since it t nds for about on 
foot in width along the entire south side of th 
building which is appro imately fifty-three f t 
long, the whole side of th building including the 
foundation walls and stairs wo11ld be left open and 
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exposed to the ele111ents; th safety of th in11ates 
would be greatly endangered; the stability of the 
structure would become highly precarious and 
would b liable to sudden subsidence and beco111e 
wrecked. 

18. Complainant, Fannie Dorfman, having ac-
quired title to the land and premises hereinabove 
mentioned by warranty deed from Harry Kaplan, 
looks to him for any loss she may sustain by rea-
son of an adverse decree, if any should perchance 
be rendered in this caus , and makes him a party 
defendant for the purpose of rendering hin1 amen-
able to the decre of this honorable Court and to 
save herself harml ss from loss. 

19. The complainant, Camfield Building and 
Loan As ociation, has a substantial pecuniar in-
tere t in the building of the complainant, Fanni 
Dorf 1nan, holding mortgages upon the an1e in the 
nominal sum of .410,500 and if Ka ma Lieb and 
Jos ph Dashefsky ar not r strain d nd njoin d 
fro1n e,. rci ing the e c11tion which i s11 d upon 
the judgment in th ejectm nt suit in th E 
Co11nt ircuit Co11rt, that the s urity afford d by 
th tructure wo11ld b com gr atl 1 and rio11 Iv· 
i111pair d and d plet d, and would inflict a gr at 
hard hip and loss upon the complainant Ca111fi Id 
Building and L an s o iation and its dir ctor 
and sto kholders. 

20. Th complainant Ma Kun1mel holds a 
1nortgage upon th aid b11ilding in th 11n1 of 
, ·2 f)0 11b q11 nt to the mortga e h I b, th 
Camfiel(l B11ilding and Loan sociation and un-
i ss th d fendant Kalman Ii b and Jo ph Dash-

10 
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tearing dow11 tl1at }lortion of the building at 1 o. 
85 Goodwin Avenue, Newark, N. J., wl1icl1 c11-

croaches, as is alleged, upon the defendant's land, 
the security afforded by the building would be-
con1e a total loss to this complainant, Max Kum-

10 mel, and he would suffer irreparable da111age. 
Complainants are without adequate remedy in 

the Courts of Law and therefore pray: 

1. That Kalman Lieb, Joseph Dashefsky, and 
Harry Kaplan, who are the defendants in this suit, 
may answer this Bill of Complaint and each state-
ment therein made. 

2. That a writ of injunction issue restraining 
and enjoining the defendants Kalman Lieb and 

20 Joseph Dashefsky, and Conrad Deuchler, Sheriff 
of Essex County, from ripping down, tearing, mo-
lesting, or in any way interfering with the strt1c-
tt1re known as #85 Goodwin A venue, cw ark, 

30 

40 

J., and particularly with that portion which is de-
scribed in Paragraph 9 of this Bill of Complaint. 

3. That the def end ant Harry Kaplan render 
himself amenable to what ever decree this honor-
able Court may make in the premises. 

4. That this Court enter a deer e confir111ing in 
Fannie Dorf111an, the titl to the strip of land de-
scribed in Par.agraph 9 of this Bill of Complaint. 

5. That this Court may settle the respectiv 
rights of the complainants and defendants. 

6. That a writ of subpoena may i sue, co1n-
manding said def cndants to answer this bill of 
complaint and to abide by such d crec as tl1is 
Court may make in the premi s. 

7. That this Court ma give to the co111plain-
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ants such otl1er a11d further relief as to tl1e Court 
1nay seem meet. 

MICHAEL G. ALENlCK, 

Solicitor for and of Counsel 
with Co1nplainants. 

County of Essex, ( 
State of New Jersey, ) ss.: 

I~A .1. IE DoRFMA , being duly sworn according to 
law upon her oath deposes and says: 

1. I am the complainant in the foregoing Bill 
of Con1plaint 111entioned. I have had the same 
read to n1e and I a111 familiar with the contents 

10 

thereof and tl1e matters and tl1ings therein set forth 20 
are true. 

,. 2. I a1n the owner of the land and premises 
commonly known and designated as #85 Goodwin 
Avenue, wark, ew Jersey. I acquired title to 
the a1n a tenant by tl1e entirety with my hus-
band bral1a111 Dorfman by deed from Harry 
l{aplan a11d wife dated ove1nber 1, 1923, and re-
corded ovember 2, 1923, in the r gi ter s oflice of 
E e.l County in Book E 69 of deeds for said 
co11nt__ on Page -5 and by another deed from 
Abral1a111 Dorfman, n1y hu band, dated F bruary 
15, 1926, and record d February 16, 1926, in the 
regi t r' o lie of E County in Book W 73 of 
d d for aid count on Page 251; vesting the en-
tir legal title in m . The property is located on 
th we terl ide of Goodwin v nu and is more 
partic11larl ,, d crib d in 1)aragrapl1 1 of the Bill 
of Co111plaint. Tl1 di111 n i ns of the lot ar 30 
f t front 29., 0 f tr ar and 125 fe t d p. Tl1ere 
is r ct d n , id lot or curtila e a two family 

30 

40 
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f ra111e dwelling l1ouse with a brick and ce1ne11t 
foundation and the di111ensio11s of said buildi11g are 
approx1111ately 25 teet by 53 feet. 

3. 'f ·nis building was constructed by Harry Kap-
lar1, 111y grantor, during the year 1923 and the 
structure was completed on or about November 1, 
1~~3, tne aate when I took title. 

4. Harry Kaplan at the time he was erecting the 
building, title to which I afterward acquired, was 
also constructing two other buildings of the same 
type as #85 Goodwin A venue. These buildings 
,vere known as 83 Goodwin A venue and 81 Good-
win A ve11ue, the building at #83 being north of 
a11d adjacent to my building and #81 being north 
of and adjacent to #83 Goodwin Avenue. 

5. Before the construction work on these build-
ings was commenced, I am informed, Harry Kap-
la11 had surveys made and had the lots upon which 
tl1e buildings were to be erected staked out and 
thereafter erected the buildings within the boun-
dary lines as shown in the surveys. 

6. When I took title to the property at #85 
Goodwin Avenue, Newark, New Jersey, from Harry 
l{aplan as aforesaid, the conveyance was made 
expressly subject to a mortgage held by the Cam-
field Building & Loan Association in the sum of 
$9,500.00, and at the same time I and my husband 
executed a purchase money bond and mortgage in 
the sum of $2,770.00 to Harry Kaplan covering same 

. premises. 

7. Subsequently, to wit, on July 9, 1924, I and 
n1y husba11d executed an additional mortgage of 

40 $1,000.00 to the .Camfield Building & Loan Asso-
ciation which mortgage was recorded in the 
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register's office of Essex County in Book L 51 of 
mortgages for said county on Page 397, and this 
111ortgage is still open of record and a lien upon 
111y property. 

8. On May 24, 1926, I and my husband exe-
cu ed a n1ortgage in the sum of $2,500.00 to Max 
Kummel, covering the same premises #85 Good-
win Avenue, ewark, New Jersey, and the mort-
gages totalling $10,500.00 held by the Camfield 
Building & Loan Association and the mortgage of 
·2,500.00 held by Max Kummel are still open of 

record and are subsisting liens against the prop-
erty. 

9. I entered into the ownership and possession 
of the pren1ises #85 Goodwin Avenue, ewark, 

ew Jersey, on or about ovember 1, 1923, and 
never knew nor did I receive any notice of any 
all ged encroachment until almost two years after 
I had acquired title to the premises. 

10. Kalman Li b, the defendant, lived in the 
building adjoining m house on the South before 
and at the ti1ne I moved into my property at #85 

oodwin Av nu and he till lives there and at no 

10 

20 

time since ovember l, 1923, until near the latter 30 
part of tl1e year 1925, did he say anything to me 
about any all ged encroachment nor did the de-
fendant Kalman Lieb and Joseph Dashefsky ever 
make any effort to stablish the fact of the exist-
ence of an alleg d encroachment until on or about 

uo-ust 13th, 1926 wh n they commenced an eject-
in nt 11it a ain t m , charging that my building 
projectecl appro .,?imatcly one foot over my line and 
11pon the land of the said I{alman Lieb and Joseph 
Dashefsk . ntil that time I was absolutely inno- 40 
cent of knowl dge of th exist nee of an alleged 
encroachment. 
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11. As a result of the said ejectment suit the 
trial Court on April 26th, 1927, directed a verdict 
in favor of Kalman Lieb and Joseph Dashefsky 
awarding to them the possession of the strip of land 
about one foot wide and extending approximately 

10 53 feet along the entire South side of my building, 
a more particular description of the strip being set 
out in paragraph 9 of the Bill of Complaint. 

20 

30 

40 

12. On April 28, 1927, the defendants Kalman 
Lieb and Joseph Dashefsky caused a writ of execu-
tion to be sued out directed to the Sheriff of the 
County of Essex, commanding him to cause Kal-
man Lieb and Joseph Dashefsky to have possession 
of the same property as is set forth in paragraph 9 
of this Bill of Co;nplaint. 

13. Between the Northerly side of the building 
owned by Kalman Lieb and Joseph Dashefsky and 
the Southerly side of the building owned by me, 
there is a distance of about 9 feet which is used by 
the said defendants Kalman Lieb and Joseph 
Dashefsky as a driveway. 

14. Defendants, Kalman Lieb and Joseph 
Dashef sky, do not require the foot of ground upon 
which my building encroaches, as is alleged, be-
cause the 9 foot more or less space, is ample for 
the purpose of a driveway for which purpose the 
space is now used. To chop off 53 feet of my build-
ing will not be of any especial benefit to the defend-
ants Kalman Lieb and Joseph Dashefsky, but will 
cause irreparable damage to me and to the mort-
gagees who have mortgages on the property. 

15. Kalman Lieb and Joseph Dashefsky by their 
attorneys have threatened to proceed with the ex-
ecution and have the Sheriff execute the writ and 
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l1ave threatened to rip and tear down that portion 
of my building which they say encroaches on their 
land. 

16. I have caused a survey to be made of my 
l)ropcrty which discloses that the building at #83 
Goodwin Avenue on the North of my building en-
croaches on my land to practically the same extent 
~s my building is alleged to encroach on the land 
of I{alman Lieb and Joseph Dashefsky and I am in-
formed that the building on the North of #83, 
namely #81, encroaches on #83 to virtually the 
same extent as the building on #83 encroaches on 
my land and practically as far as my building is 
alleged to encroach on the lands of Kalman Lieb 
and Joseph Dashefsky, and I fear that unless my 
rights are given proper adjudication and unless I 
am awarded adequate relief, a multiplicity of suits 
will inevitably follow between the owners of the 
respective properties, the mortgagees, previous 
owners, etc. 

17. I fear that unle s Kalman Lieb and Joseph 
Dashef sky, and the Sheriff of Essex County, their 
s rvant , and agents, are enjoined and restrained 
by a writ of injunction issuing from this honorable 
Court, enjoining and r straining them and each of 
them from ripping or tearing down the alleged en-
croachment of the aforesaid building, that in-
calculable and irreparable damage will be done to 
me, the title holder of the property, because, if that 
alleged encroachment is attempted to be removed, 
and since it extends for about one foot in width 
alon th ntir outh side of th building ,vhich is 
approximately fifty-three feet long, the whole side 
of the buildin including the foundation walls and 
stairs would be left open and exposed to the ele-

10 
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ments; the safety of the inmates would be greatly 
endangered; the stability of the structure would be-
come highly precarious and would be liable to sud-
den subsidence and become wrecked. 

18. I further fear if my building is permitted to 
be injured or substantially impaired by a partial 
demolition thereof, the security afforded to the 
mortgagees, by the structure would become 
tremendously impaired, endangered and rendered 
worthless and they, the said mortgagees, would 
consequently suffer irreparable damages. 

her 
FANNIE X DORFMAN. 

mark 

Sworn and subscribed to before me l 
this 25th day of May, 1927 5 

HARRY LIPSCHUTZ, 

A Notary Public 
of New Jersey. 

State of New Jersey,( 
County of Essex, 5 ss. : 

80 HARRY KAPLAN, being duly sworn according to 
law, on his oath deposes and says: 

1. By deed from Louis H. Fried and Belle Helen 
Fried, his wife, dated February 27th, 1923, and 
recorded March 5th, 1923, in the Register's Office 
of Essex County in book R 67 of deeds for said 
county on page 547, I became the owner of a tract 
of land on the westerly side of Goodwin Avenue, 
Newark, N. J., upon which I erected certain build-

40 ings, the most southerly one of which by deed 
dated ovember 1st, 1923, I conveyed to complain-
ant, Fannie Dorfman, and her husband. 
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2. Before I commenced the construction of any 
buildings I caused the lands which I had purchased 
on Goodwin A venue to be surveyed and staked 
out by a reputable surveyor, viz., Amos 0. Nisen-
son, and when so surveyed and staked out, I com-
menced the erection of three two-family dwelling 10 
houses. 

3. Some time prior to the commencement of 
any work by me on the construction of my build-
ings, the defendants Kalman Lieb and Joseph 
Dashef sky had erected a two and a half story 
building on a lot adjacent to my properties on 
the south and the defendant Kalman Lieb was 
in the possession and occupancy of an apartment 
in the aforesaid building which he had erected 
with Joseph Dashefsky, and was fully apprised 
by me that I intended to erect a two story, two 
family dwelling house on the lot adjacent to the 
land of the said Kalman Lieb and Joseph Dashef-
sky, and throughout the erection of the building 
now owned by the complainant Fannie Dorfman, 
and known as · #85 Goodwin A venue, said con-
struction work running over a period of about 
si months in the year 1923, the said defendants 
l{alman Lieb and Joseph Dashefsky were present 
on many occasions while the construction and 
erection of the building was in progress and saw 
the structure rise and saw it finished, and at no 
time from the co1nm ncement of the excavation 
for the foundation of the building, throughout the 
construction and througl1 to its completion, did 
tl1e defendant Kalman Lieb and Jos ph Dashef-
sky ever raise a word of protest, or sound a warn-
ing to me that tl1e buildin I was erecting at #85 
Goodwin Avenue, ewark, . J., was over the line 
or that it encroacl1ed on their land, but the said 

20 
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defendants stood by and permitted the building 
to proceed to completion. When I attempted to 
put some scaffolding on the building at #85 Good-
win Avenue, after it was in process of erection, 
and attempted to set foot on tl1e adjacent land 
belonging to Kalman Lieb and Joseph Dashefsky, 
they told me to keep off and although they saw 
me proceed with the work of erecting the struc-
ture, said nothing at all about its being over the 
line. 

4. When I erected the building at #85 Goodwin 
Avenue, Newark, N. J., I believed I was and still 
believe that the building is within the boundary 
line of my lot and was entirely innocent of knowl-
edge or notice of the existence of an alleged en-
croachment, and it was about the time that an 
ejectment suit was commenced against Fannie 
Dorfman, the complainant, about August, 1926, 
that I first became aware that there was any ques-
tion about the correctness of the position of the 
building that I had erected at #85 Goodwin Ave-
nue, or that there was an alleged encroachment 
of the building on the land of the defendants 
Kalman Lieb and Joseph Dashefsky. 

5. I employed a competent surveyor to make 
a survey of my land before the building was com-
menced, and another survey after the building 
was finished, and the surveys showed the building 
to be within the boundary lines of the lot. I relied 
upon the accuracy and correctness of the survey 
and erected my building depending thereon and 
had no reason to suppose nor believe at this time 
that my building encroached on the land of Kal-
man Lieb and Joseph Dashefsky, and although the 
def end ants saw my building go up they said noth-
ing, but allowed me to proceed. And I was fur-
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ther lulled into a sense of security by reason of 
the fact that between the southerly wall of the 
building I was erecting at #85 Goodwin Avenue 
and the northerly side of the building on the lands 
of the defendants Kalman Lieb and Joseph Dashef-
sky, there was a driveway of approximately nine 10 
feet, which allowed ample room to the def end ants 
for ingress and egress by automobiles. The re-
moval of the alleged encroachment will cause un-
told hardship and inflict irreparable damage on 
the complainant Fannie Dorfman. If one foot of 
the building which is alleged to encroach to the 
length of fifty-three feet, more or less, is cut away, 
the building will be in a hazardous condition; it 
may subside and cave in and endanger the lives 
and property of the inmates. 20 

HARRY KAPLAN. 

Sworn and subscribed to before me this { 
24th day of May, A. D. 1927. ( 

ABRAHAM FE STER, 

An Attorney at Law 

State of New Jersey,) 
County of Essex, i ss. : 

of ew Jersey. 

Eo R LEI , being duly sworn according to law 
upon his oatl1 d poses and says: 

1. I am the Solicitor for the Camfield Building 
and Loan Association, which is one of the com-
plainants in the for oing bill of complaint men-
tioned. I l1av read the bill of complaint and 
am familiar witl1 tl1e contents thereof and the 

30 

matt rs and tl1ing tl1erein set forth are true, to 40 
the best of m knowledg , information and belief. 
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2. The Canfield Building and Loan Association 
is the holder of two mortgages, aggregating the sum 
of $10,500.00, whicl1 were placed on property #85 
Goodwin Avenue, Newark, New Jersey, whicl1 is 
at present owned by the complainant, Fannie 
Dorfman, the said property being more particular-
ly described in paragraph 1 of the bill of com-
plaint. These mortgages were placed upon the 
property before the ejectment suit ref erred to in 
the bill of complaint was instituted; the first of 
said mortgages is in the sum of $9,500.00, having 
been executed by Harry l{aplan and Bessie Kap-
lan, his wife, on July 11th, 1923, and recorded in 
the Register's office of Essex County in Book H-49 
of Mortgages for said County on page 8, and the 
other mortgage of 1,000, bearing dated July 9th, 
1924, and recorded July 14th, 1924, in the Register's 
Office of Essex County in Book L-51 of Mortgages 
for said County on page 397, having been executed 
by the complainant, Fannie Dorfman, and her hus-
band. These mortgages are still open of record 
and are liens on the land and premises described 
in paragraph 1 of the bill of complaint. 

3. I examined the title to the premises before 
the mortgages were placed on the property and 
I also examined surveys made by Amos 0. Nisen-
son, a reputable and competent surveyor, and 
these surveys show the building erected upon the 
premises to be within the boundary lines of the 
lot, and show no encroachments. 

4. If the portion of the building which is alleged 
to encroach upon the lands of the defendant Kal-
man Lieb and Joseph Da hefsky is permitted to 
be torn down, the building will probably cr11mble, 
its stability would be undermined, and it would 
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be liable to deterioration and ruin. If the de-
fendants are not enjoined from tearing down, or 
causing that portion of the building which is al-
leged to encroach upon their land to be torn down, 
the security afforded to the Camfield Building and 
Loan Association and its directors and stockhold- 10 
ers will be imperiled, and the said Camfield Build-
ing and Loan Association and its directors and 
stockholders will suffer great and irreparable loss 
and damage. 

EDGAR LEISS. 

Sworn to and subscribed before me this l 
24th day of May, A. D. 1927. ) 

GERTRUDE A. CROWELL, 

Notary Public of N. J. 

State of New Jersey, l 
County of Essex, 5 ss. : 

MAX KuMMEL, being duly sworn according to 
law, on his oath deposes and says: 

1. I am one of the complainants in the fore-
going Bill of Complaint mentioned. I have read 
tl1e same and am familiar with the contents there-
of and the matters and things therein set forth 
are true to tl1e best of my knowledge, information 
and belief. 

2. I am the holder of a 2,5 mortgage, dated 
May 24th, 1926, and recorded June 2, 1926, in the 
Recrister's Office of E se County in Book D 57 of 
1ortgag s for said County on page 524, e ecuted 

to me by ~he complainant, Fannie Dorfman, and 
Abraham Dorfman, her husband. This mortgage 
is unpaid and is still op n of record and is a )ien 
on the land and pr mis s described in paragraph 

20 
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1 of the Bill of Complaint. This mortgage is sub-
sequent to the mortgages aggregating 10,500 held 
by the Camfield Building and Loan Association. 

3. I had no knowledge or notice of the existence 
of an alleged encroachment of a portion of the 
building at No. 85 Goodwin Avenue, Newark, N. J., 
upon the lands belonging to Kalman Lieb and 
Joseph Dashefsky at the time that I advanced 
money and received the mortgage that I now hold 
on the aforesaid property and only learned of it 
a few days ago. 

4. If the defendants, Kalman Lieb and Joseph 
Dashefsky, are permitted to proceed with the e e-
cution on the judgment recovered by them in the 
ejectment suit, the security afforded to me by the 
stability of the structure will be seriously imper-
iled and unless the defendants, as aforesaid, are 
enjoined and restrained from tearing down or 
causing to be torn down that portion of the build-
ing, which my mortgage embraces, which en-
croaches on the defendant's land, as is alleged, 
the entire building is apt to crumble, subside and 
be wrecked and rendered uninhabitable, and I 
would consequently suffer irreparable loss and 
damage. 

MAx KUMMEL. 

Sworn and subscribed to before me thisl 
24th day of May, A. D. 1927. 

DAVID ROSKE! ' 

An Atty. at Law of . J. 

. 
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Answer and Counterclaim. 

(Filed June 8, 1928.) 

IN CHANCERY OF EW JERSEY. 

Between 

FA IE DoRFMA , et als., 
Complainants, 

and 

KALMAN LIEB, et als., 
Defendants. 

On Bill, &c. 

The answer of the def end ants, Kalman Lieb and 
Joseph Dasl1efsky, and the counterclaim of Kal-
man Lieb and Joseph Dashefsky against the com-
plainants Fannie Dorfman, Camfield Building and 
Loan Association and Max Kummel. 

These defendants, Kalman Lieb and Joseph 
Dashefsky, answering the bill of complaint say, 
that: 

1. They admit the allegatio11s contained in para-
graph 1 of the complaint. 

10 

20 

2. They admit the all gations contained in para- 30 
graph 2 of the complaint. 

3. They admit the allegations contained in para-
graph 3 of the complaint. 

4. Th y admit the allegations contained in para-
graph 4 of the complaint. 

5. Th y admit the allegations contained in para-
graph 5 of the complaint. Defendants further say 
that at th time the said Fannie Dorfman and her 

40 
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husband executed a bond and mortgage in the sum 
of $2,500 to Max Kummel, one of the complainants, 
as set forth in said paragraph 5, that they knew 
that their premises encroached on the premises of 
these def end ants and that the lien of the said 

10 mortgage is inferior to any rights of these de-
fendants in the premises that the said Max Rum-
mel may have, and further say that the afore-
mentioned mortgage was placed on the said prem-
ises for the purpose of diminishing the equity and 
rights of these defendants. 

6. They admit the allegations contained in para-
graph 6 of the complaint. 

7. They admit the allegations contained in para-
20 graph 7 of the complaint. 

30 

40 

8. They admit the allegations contained in para-
graph 8 of the complaint. 

9. They admit the allegations contained in para-
graph 9 of the complaint. 

10. They deny the allegations contained in 
paragraph 10 of the complaint. 

11. These defendants, answering paragraph 11, 
say it is true that they did not utter a word about 
the alleged encroachment to Harry Kaplan and to 
the complainant until on or about August 21, 1925, 
as set forth in said paragraph, because it was not 
until that date that they were first apprised that 
the said premises encroached on their land, and 
immediately upon being so informed they notifi d 
the complainant, Fannie Dorfman. The e def nd-
ants, in further answer to said paragraph deny 
that they were guilty of lache and ar pr eluded 
from denying complainant's title or interfering 



with tl1c b11ilding or any part tl1crcof or molesting 
th complainant in th peaceable possession of 
that portion which extends over the line on to the 
land h longing to these def end ants. 

12. Tl1ey admit the allegations containecl in 
paragraph 12 of th complaint. 

13. They admit the allegation contained in 
paragraph 13 of the complaint. 

14. Th s defendants, answering pa agraph 14, 
deny th y are e topp d to proceed with the writ 
in ejcctm nt or that they are harrecl b. the alleged 
statement that thc~y are guilty of !aches, in attempt-
ing to enforce their legal rights and further say 
that th allegations set forth in said JJaragraph are 
a conclusion of law and they ,vill move to strike 
ot1t the said paragrapl1 at or before the trial of 
this cause. 

15. D fend ants answering paragraph 15, sa) it 
is untr11 that there ,vill be a multiplicit of suits 
a t forth in aid paragra1Jh and a a matter of 
fact tl1 r are onl~ thr oth r pare ls involved as 

t forth in said paragraph, and onl) thre law 
tit ,, ould r 11lt th r from between different 

parti . D fend ant admit th balance of said 
I ragrapl1. 

16. Th y admit the all gations contained in 
paragrapl1 16 and 16A of the complaint. 

17. Th , admit th all gatio11 contain d in 
I aragra1 h 17 in of ar as it r fers to th r movin 
of th building to th .. t nt to ,vhich it ncroache 
on d f ndants land but {l fend ants sa th aid 
building can b r pair d and r stor d and that 
d11ring th ours th r of th saf tv of 1he in 1 ct · 
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would not be e11dangered, 11or tl1e stability of tl1e 
structure become l1igl1ly precarious a11d would 11ot 
become wrecked as set fortl1 in the balance of sai(l 
paragraph. 

18. In answer to paragraph 18 def e11dants say 
that they are not interested in said paragraph by 
reason of the fact that it refers to tl1e defendant 
Harry Kaplan. 

19. These defendants, answering paragraph 19, 
say that it is true that the Camfield Building and 
Loan Association l1as a mortgage on the said prem-
ises and if the execution obtained in a court of law 
is executed the premises can be re1)aired for a 
reasonable sum and their security in the said 
premises will not be diminished to any great x-
tent, and further say that the said Cam.field Build-
ing and Loa11 Association was grossly neglig nt in 
placing their mortgage on the aforementioned 
premises without first obtaining an acct1rate s r-
vey as to the location of the buildi11g to a c rtai11 
whether or not tl1ey were placing a mortgag on 
land not owned by the con1plainant, Fannie Dorf-
n1an, and the said neglig nee of tl1e said Building 
and Loan As ociation shall not bed put d on tl1 s 
def end ants who are entire! inno nt in tl1 . premises. 

20. Def end ants answ ring paragraph 20, sa 
that the mortgag placed on th said premi 
by l\'Iax Kumm 1 for ·2 00, a s t forth in aid 
paragra1)h, as plac d th r on about a ar aft r 
the complainant, Fanni Dorfman wa appris d 
of the i ting ncroacl1ment, and d fend ant are 
inform d and b Ii v that th said mortgag wa 

40 placed on the af or said I r mis so a to dimini h 
these def ndant equit\i in th pr mi so 111ort-
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gaged, and furtl1er say tl1at the co1n1llainant Max 
l(ummel, was grossly 11egligcnt in not obtaining an 
accurate survey of the premises mortgaged betore 
placing the same thereon, and further say tl1at if 
the execution obtained by these defendants be exe-
cuted, the premises can be repaired and the secu .. _ 10 
ity of the said Max Kummel will be very li tle 
impaired and that the premises can be repaired 
and not suffer irreparable damage. 

SPECIAL DEFENSE. 

By way of special defense against the co1nplain-
ants, tl1csc def end ants say: 

1. On or about July, 1925, these defendants 
contracted to sell their premise to one Harry E. 20 
Katz and that by reason of th aforementioned en-
croachment the said Harry E. Katz refused to take 
titl to tl1e premises. That thes d f ndants in en-
deavoring to compel the said Harry E. l{atz to take 
title to aid pr mi s, in tituted a p cific p rfo ""m-
ane actio11 in this Honorabl Court and a final 
h aring , a l1ad th reon and d cree advi d b 
th Honorabl John H. Backes, den i g t 1 reli f 
ou ht b th se d f ndant in said action. L ave 

is asked to ref er to the said final decree for more 30 
c rtainty. That by reason of said action these 
d f ndant wer co1npelled to expend approxi-
1nat 1 · 00 for earch fees, counsel fees, surveys 
and pert t stimon and were likewise compelled 
t ex1)end the um of 575 for approximately one 
and one-half f t of land adjoining so as to comply 
\Vith the agree1n nt af oremention d as entered into 
witl1 said Harr E. I{atz. 

2. That immediat ly upon being apprised by 
th aid Harry . Katz, throt1gh his attorne , Pit-

40 

, 
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ney, Hardi11 a11d S.kin11er, of ll1e existing cncroacl1-
111ent these defendants, througl1 tl1eir solicitors, in 
July or August, 1925, imn1ediately apprised the 
co111plai11ant Fannie Dorfman of said encroach-
1nent, and the co1nplainant Fannie Dorfman, 

10 througl1 her solicitors, for a period of over one 
year endeavored to effect an amicable adjustment 
of the situation but without avail. That these de-
fendants to protect tl1eir rights then proceeded 
with the ejectment action in 1926 and judgment 
in ej ectment was given as set f ortl1 in the bill of 
co111plaint in tl1is cause. That by reason thereof 
tl1ese defendants were co1npelled to expend ap-
proxi111ately ·500 for counsel fee, witness fees and 
expert testin1ony in the said ejectment action, all 

20 of which was due entirely to the acts of the com-
plainant, Fannie Dorfman. 

3. efendants furtl1er say that they are ready, 
able a11d willing to convey to the complainant, 
Fannie Dorf 1nan, the aforementioned described 
pre1nises as set forth i11 paragraph 9 of the com-
plaint fil d herein on tl1e condition that the said 
Fannie Dorf1nan pay to these defendants the 
amount of money tl1ey were actually con1pelled 

30 to e rpend by reason of the aforementioned en-
croacl1n1ent on d fendants pren1ises to the extent 
as aforen1entioned. 

40 

Cou TERCLAIM. 

13) way of count rclaim against complainant 
Fannie Dorf111an and Max l{umm I the d f ndants 
Kal111an Li b and Joseph Da hef k sa : 

1. On or about Jul 1 2 tl1 e d f nd '1nt. 
contract d t II tl1 ir pr t on Harr E. 
l{atz and tl1at b r a on of th for 111 ntion cl n-
croachn1 nt the aid Harr E. Katz refused to tal{e 
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ti lie to the pre1 1ises. 1 hat tl1ese def end ants in 
c11deavoring to co1n1lel tl1e said Harry E. Katz to 
ta e title to said premises, instituted a specific 
perf or111ance action in this Honorable Court and 
a final l1earing was had thereon and decree ad-
vised by tl1e Honorable John H. Backes, denying l 0 
the relief sought by these def end ants in said action. 
Leave i asked to refer to the said final decree for 
111ore certainty. That by reason of said action 
these defendants were compelled to expend ap-
proxi111at ly · 0 f r search fees, counsel fees, sur-
veys and ex1J rt testimony and were likewise com-
IJclled to ex1Jend the sum of $575 for approxi-
111ately one and one-half feet of land adjoining 
so as to co111ply with the agreement aforementioned 
as entered into witl1 said Harry E. Katz. 20 

2. Tl1at i1111nediatcly u1Jon being apprised by 
tl1e said Harr E. Katz, through his attorneys, Pit--
n , Hardin and Skinn r, of tl1e existing encroach--
111ent th e def 11dants, through their solicitors, in 
Jul or u ·ust, 192~, i111mediately apprised the 
co1r1plai11ant, Fanni Dorf1nan, of said encroach-
111 nt nd the co111plainant Fannie Dorf1nan, 
throu h h r olicit rs, for a period of o, r one 

ar nd avor d to ff ct an a1nicabl adjustment 30 
f tl1 ituation but witho11t avail. Tl1at these 

d f ndant to protect their rights th n pr c d d 
\ ith th j ct111 nt a tion in 1926 and judg1n nt in 

j tn1 nt ,va giv n a t forth in tl1e bill of com-
plaint in tl1i u . Th t b reason ther of these 
d f 11da11t ,verc co111pelled to e pend appro i-
1natel 600 for co11 1 fee ,vitne f es and '"pert 
t tin10 T in th aid ej ct11 nt action all of which 
,, as d 1 ntir I t th acts of th complainant, 

annie Dorf 1nan. 4 0 
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3. Tl1at tl1e 1norlgage !)laced on the said pre111-
ises by Max Ku111111el about a year after the com-
plainant, Fannie Dorf1nan, was apprised of the ex-
isting encroachment, the def end ants are informed 
and believe was placed on the said pre1nises so 
as to di111inisl1 these defendants' equity in the 
premises so mortgaged, by reason of the alleged 
encroachment. 

4. That it became the duty of the complainant, 
Fannie Dorfman, to immediately apply to this Hon-
orable Court for a temporary restraint when the 
action in ejectment was instituted in the Essex 
County Circuit Court by these defendants and not 
stand idl) by and allow these def end ants to go to 
trial in the said ejectment action and await the out-
come thereof, l;>y reason of which action on the 
part of the complainant, Fannie Dorfman, these 
def end ants were co1npelled to expend approxi-
mately 750 for counsel fee, expert testimony and 
witness fees in addition to the aforementioned ex-
penditures set f ortl1 in the answer filed herein, 
a1nounting in all to approximately 1,800.00. 

These defendants, l(al1nan Lieb and Joseph Da-
sl1ef sky, therefore pray: 

1. That the said complainants, Fannie Dorf-
man and Ma .. Ku111mel, may answer this counter-. 
clai111, without oath, and each statement therein 
1nade. 

2. That said complainants Fannie Dorfman and 
Ma.tr Ku1n1n I may be decreed to account for and 
pay o er all money e.i pended by these defendants 
by rea on of their negligent acts, on condition that 
these defendants e.l,.ecute, to th r with their re-
spective i , a warrant d <l for 111 , trip of 
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land on wl1ich tl1c ncroach1ne11t exists as set forth 
in the bill of con1 plaint. 

3. rfl1at this Court give to these def end ants such 
otl1er and further relief as may seem just and 
equitable in the premises. 

SA L A D JOSEPH E. COHN, 

Solicitors of Defendants, 
Kaln1an Lieb & Joseph Dashefsky. 

Replication and Answer to Counterclaim. 

(Filed June 11, 1927.) 

I"'" CHA CERY OF EW JERSEY. 

B tween 

F IE DoRFMA ... , et als., 
Complainants, 

and 

K L A LIEB, et als., 
Def ndants. 

REPLIC TIO . 

On Bill &c. 

he complainants join issue on the Answer of 
tl1e d f ndants Kalman Lieb and Jos ph Dashef-
sk , and on tl1 ir Special Defense. 

A WER TO Co TERc 1 1. 

As to the counterclaim contain d in said Answer 
n1plainant a : 

1. Th l1av not suffi i nt kno~ ledg or in-

10 
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formation to form a beli f as to tl1 trutl1 of the 40 
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allegations contained in l)aragrapl1 One and thcrc-
f ore deny tl1e sa111e . 

2. They have not sufficient knowledge or in-
for1nat1on to for111 a belief as to the trutl1 of tl1e 
allegatio11s contained in Paragra1)h Two, and 
tl1eref ore deny tl1e same; except tl1at tl1e co1111) a1n-
ant Fannie Dorfman admits that on or about Au-
gust 22, 1925, a registered letter was received by 
lier purporti11g to give notice of an alleged e11-
croacl1ment, and tl1at a11 ejectme11t suit was 
broug 1t and judgn1ent rendered in favor of de-
fendants. 

3. Tl1e)T dell) Paragra1Jl1 Three. 

4. They deny Paragrapl1 Four and furtl1er say 
that tl1e allegations set forth in said l"laragra1)l1 
are conclusions of law and tl1ey will move to strike 
out tl1e said Paragraph at or before tl1e trial of 
tl1is cause. 

Defendants pray tl1at tl1 counterclain1 be dis-
missed, with costs by tl1e co111plai11ant 111ost 
wrongfully sustained. 

M1 H G. Au ~~ ICK, 

Solicitor of Co111plaina11ts. 

SPECIAL OTICE. 

To Messrs. Saul & Josepl1 E. Colin, Solicitors of De-
fendants Kal111an Lieb and Josepl1 Da l1efsky. 

SIRS: 

PLE E T KE OTI E, that at or b fore the trial 
of tl1e abo e cause I , ill move b for tl1 abo 'e 
Court to strik ou th sp cial def n and the 
Counterclain1 filed 11 r in n tl1c foll , ina 
grounds: 

,) 
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1. The Special Defense and tl1e Cou11terclaim, 
on their face, lack equity. 

2. The Special Defense and tl1e Counterclaim 
fail to state a cause of action. 

3. Tl1e Special Defense and the Counterclaim 10 
are immaterial, incompetent and irrelevant. 

4. The Special Defense and the Counterclaim 
are calculated to becloud the issue. 

5. The Special Defense and the Counterclaim 
are inequitable. 

6. The Special Defense and the Counterclaim 
are sham and/or frivolous. 

6/10/27 

R .. 

Respectfully, 

MICH EL G. ALE ICK, 

Solicitor of Complainants. 
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Stipulation of Facts. 

(Filed May 23, 1928.) 

IN CHAJ"'" CERY OF NEW JERSEY. 

I etween 

FANNIE DORFMA ' CAMFIELD BUILD-
I G .:. D LoA Assoc1 TIO and 
MAX l{UMMEL, 

Complainants, 
On llill c c. 

and 
• 

!{ALMA LIEB, JOSEPH D SHEF KY 
and HARRY KAPL , 

Def erzda1zts. 

1. Complainant, Fannie Dorfman, is th owner 
of a two-story dwelling house located on tl1e we t-
erly side of Goodwin Avenue. The def ndants 
Kalman Lieb and Joseph Dashefsky, as t nant in 
common, own the propert adjacent to tl1 com-
plainant's bt1ilding on th south. The utl1 rl 
wall of complainants building 11croacl1 u1)on 
the land of tl1e d fendants Kalman Li b and 
Josepl1 Dash fsky .92 of a foot 011 Good, in 
nu and runs along tl1e length of tl1 outl1 rl 
wall of the complainants building abo11t 3 f t; 
in tl1e rear the n roacl1m nt is 1.0 f t o er tl1 
defendant's land. 

2. Complainant, Fanni Dorfn1an, acqu _ir d titl 
to 11 r prop rty 011 o n1b r 1 t 192 , l , ar-
rant de d fro111 tl1 d f ndant, arry Kai la11 110 
l)uilt tl l1ou in tl1at ar. aid d ed a r -
corded in tl1 R i t r Offi f E r ount 011 

o mber 2nd 1923; in ook 9 of D d for 
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said Cou11ty 011 page 455. At tl1e tiJ11e Harry l{a1J-
lan was erecting co1nplainant's building, tl1e build-
ing on the adjacent premises of Lieb and Dashef-
sky had already been completed and was occupied 
by tl1em. Before Harry Ka1Jlan started to build, he 
l1ad a survey 1nade and built the house within the 
boundary li11es as established by his surveyor. He 
relied upon l1is surveyor and in erecting tl1e build-
ing, Harry Kaplan acted in perfect good f aitl1 and 
in the l1onest belief that l1e was constructing the 
building within the boundary lines of the lot and 
that the building did not encroach upon the lands 
of Lieb and Dasl1efsky. Tl1e latter, on tl1e otl1er 
hand, looked on as the building progressed in con-
struction and said notl1ing, and witl1out knowledge 
tl1at tl1e building Harry Kaplan was erecting at o. 
85 Goodwin A venue, was encroaching on their 
land. 

3. The first intimation which Lieb and Dashef-
sky received of the exist nee of tl1e encroacl11nent 
on tl1 ir land of the o. 85 Goodwin A venu build-
ing was about July 20th, 1925, almost t o years 
after the building l1ad b n constructed, and im-
n1 diat ly so 11otif1 d Dorfman. Tl1i a tl1e first 

10 

20 

ti111e tl1at Dorf111 n r ceiv d any intimation of a11 30 
all 5 ed ncroa 11111 nt. 

. Tl d d f ro111 Kaplan to Dorfman, recorded 
in Book E 9 of D ed for E '" Count , page 4·5, 

s af or aid, con ey d tl1e land and premis s by 
n1 t a11d bou11 bt1t tl1 building extends b yond 
tl1 d cription t fortl1 by said n1 te and bou11ds 
i1 aid d d. 

. On or ab ut Jui 1, 1 25 Lieb and Dashef-
k ·ontr t d t n y tl1 ir pr 111i s to one 40 
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Harry Katz and at tl1e closing of title w re in-
formed for tl1e first ti1ne tl1at tl1e buildi11g ow11cd 
by complainants encroached upon tl1eir IJremises. 
They tl1ereupon immediately notified tl1c co111-
plainant, Fa1111ie Dorfman, and proceeded and in-
stituted a11 action of specific perfor111ance i11 tl1is 
Court to compel tl1e said Harry Katz to take title 
to tl1e said premises and praying for relief in tl1is 
Honorable Co11rt, standing ready and ~illing to 
allow an abatement of the stri1J of land on which 
the encroachment existed, whicl1 the defendant in 
said action, Harry Katz, refused. Final hearing 
was had in the matter and decree as entered by 
tl1e Honorable J 01111 H. Backes denying a decree 
to compel said Harry Katz to take title to said 
premises. Lieb and Dasl1efsky were co111pelled to 
expend approximately 1,800 for witnes s, ex-
perts and counsel fee in said action and in tl1e 
action instituted in tl1e Essex County Circuit Court. 
Tl1ey repeatedly e11deavo·red to effect a settle111e11t 
witl1 tl1e co111plainants in tl1is cause of action prior 
to tl1eir i11stituting action in the E se Circuit 
Court, but witl1out avail. 

4a. Tl1e con1plainants, on tl1e institution of tl1 
Esse County Circuit Court actio11 011 eject1ne11t, 
did 11ot apply to tl1is Ho11orable Court for equit-
able relief but filed an ans, er and w nt to trial in 
the law Court action a11d after a judgment was 
rendered against tl1e1n, they now co1ne to tl1i 
Honorable Court and e k relief, after 011 s l1a ing 
tri d tl1e ca i11 Es e ,. County Circuit Court. 

5. In 11gust of 1926, Li b a11d Da 11 f ky 0111-
n1enced an ej ttn1 11t uit i11 tl E s x Count Cir-

40 cuit Court and on Jlril 2 \tl1, 1927, a judg111e11t 
carrying costs wa rend r d arding to tl1em l1e 
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possession of the strip of land upon which the 
complainant's building encroached, viz., .92 of 
a foot front on Goodwin Avenue, and running 
along one entire side of the house, 53.25 feet, with 
a rear of 1.04 feet. The value of that strip is about 
, 125.00. 1 O 

6. Lieb and Dashefsky caused a writ in eject-
ment to isst1e and threatened to tear down that 
portion of complainant's building which en-
croached on their land. Complainant applied to 
this Court for relief and an injunction was issued 
pending final hearing. 

7. When Dorfman purchased the property from 
I{aplan, tl1e contract contained the following pro-

. . 
VISIOn: 

"It is understood and agreed that the 
buildings upon said premises are all within 
tl1e boundary lines of the property as de-
scribed in the deed there£ or, and that there 
are no encroachments thereon." * * * 

8. Wl1 n complainant, Dorfman, on ovember 
1 t, 1923 took title to the property, Harry Kaplan 
e .. recuted and d Ii ered the usual form of full war-
rant deed and accompanied it with an affidavit 
of titl in ,vhich he deposed among other thing ·s 
a fallows: 

"D ponent further says that the said prem-
i es (referring to o. 85 Goodwin Avenue, 

e,vark, . J.) * * * are now free and 
clear of all ta .,res, encumbrances or Ii n by 
mortgaae decree, jud ment or by statute, or 
b virtue of an proc eding in any Court 
or filed in the offic of the Cl rk of any 
Count or Court in this State, and of all 

20 

30 

40 
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other liens and claims of every n,ature or 
description, save and except a mortgage in 
the nominal sum of $9500 held by the Cam-
field Building and Loan Association." 

9. The affidavit of title also contained the fol-
lowing: 

"Deponent makes this affidavit to induce 
Abraham Dorfman and Fannie Dorfman, 
his wife, to accept a deed for said premises, 
and pay the consideration therefor, know-
ing that said Abraham Dorfman and Fannie 
Dorfman, his wife, relies upon the truth of 
the statement herein contained." 

10. The conveyance by Harry Kaplan to Dorf-
man was made expressly subject to a 9,500 mort-
gage held by Camfield Building and Loan Assso-
cia tion, one of the complainants. The latter had 
no knowledge nor notice of the existence of the 
encroachment when it loaned out the money in 
1923 nor afterwards until on or about the time 
the ejectment suit was instituted in August, 1926. 
There is due to the Building and Loan Association 
at this time appro imately 8,000 on its mortgage. 

11. Max Rummel, another one of the complain-
ants, holds a second mortgage on the Dorfman 
property amounting to 2,500. This mortcrage was 
placed on the property on May 24th, 1926, more 
than three months bef -ore Lieb and Dashef ky 
commenced s11it in the Esse County Circuit Court. 
Max Kummel did not have a survey made and 
had no knowledge nor notice of the existence of 
the encroachment of the No. 85 Goodwin Avenue 
building until on or about April, 1927 wh n the 
judgment was rendered in favor of Li b and 
Dashefsky in the ejectment suit. 
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12. Between the southerly wall of complain-
ant's building and the northerly side of Lieb and 
Dashefsky's building is a grassy space of 6-8 feet 
wide. 

13. The encroachment can not be removed ex-
cept at a considerable cost to the complainants. 

14. The defendants, Lieb and Dashefsky, have 
repeatedly offered and now stand ready and do 
off er to convey the aforementioned strip of land 
upon being paid their actual loss and costs by 
reason of said encroachment and are willing to 
prove in open Court the amount of their actual 
loss, if this Court shall so direct. 

We, the undersigned, Solicitors for the respec-

10 

tive parties hereto, hereby stipulate and agree that 20 
tl1e foregoing facts are correct and we hereby 
agree to submit the case to His Honor, Vice-Chan-
cellor John H. Backes thereon. 

MICHAEL G. ALENICK, 

Solicitor of Complainants. 

SAUL and JOSEPH E. COHN, 
Solicitors of Defendants, 

Kalman Lieb and Joseph Dashefsky. 

LE ' FE STER & MCCLOSKEY, 

Solicitors of Defendant Harry Kaplan. 

80 

40 

• 
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Final Decree. 

(Filed May 9, 1928.) 

IN CHANCERY OF NEW JERSEY. 

Between 

FANNIE DORFMAN, et als., 
Complainants, 

and 

KALMAN LIEB, et als., 
Defendants. 

This cause coming on to be heard in the pres-
ence of Michael G. Alenick, Solicitor of Complain-
ants Fannie Dorfman, Camfield Building and Loan 
Association, and Max Rummel, and Michael Silver 
for Saul and Joseph E. Cohn, Solicitors of De-
fendants Kalman Lieb and Joseph Dashefsky, and 
Saul Tischler, for Levy, Fenster and McCloskey, 
Solicitors of def end ant Harry Kaplan, and the 
Court having examined the pleadings and having 
taken proofs orally in open Court, and having 
heard and considered the stipulation of facts and 
the arguments of counsel and it appearing to th 
satisfaction of the Court that the encroachment of 
Complainant's building upon the land of the de-
fendants, Kalman Li b and Jos ph Dashefsky, 
arose because of a mutual mi take off act and that 
the complainant is entitl d to relief on terms, and 
it further appearing that as against the def ndant, 
Harry Kaplan, the complainant has not su tain d 
her claim for re-imbursement, 

It is on this 8th day of May, 1928 ORDERED, Ao-

/ , 
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JUDGED and DECREED that the defendants Kalman 
Lieb and Joseph Dashef sky be and they are 
hereby perpetually enjoined and restrained from 
and are hereby commanded to desist and refrain 
from ripping down, tearing, molesting or in any 
way interfering with the building commonly 10 
known and designated as No. 85 Goodwin Avenue, 

ewark, ew Jersey, or with the peaceable posses-
sion thereof by the complainants or their heirs, 
executors, administrators, successors or assigns; 
and 

It is further ORDERED, ADJ DGED and DECREED that 
the defendants Kalman Lieb and Joseph Dash-
ef sky upon the payment to them or to Saul and 
Joseph E. Cohn, their Solicitors, of the sum of 20 
, 125.00 which was agreed in open court to be the 
valt1e of the strip of land hereinafter described 
plus the costs of ejectment suit, including a trial 
fee in that suit of , 100.00, shall convey to the com-
plainant Fannie Dorfman by Bargain and Sale 
Deed the strip of land t1p·on which the complain-
ant's building at o. 85 Goodwin Avenue, ew-
ark, ew J r - encroaches on the land of the 
said def ndants, Kalman Lieb and Jos~ph Dash-

I 

f sky, to wit, 30 

BEGI I G at a point •in a line at right an-
gle to Goodwin Av nue di tant 73.25 feet 
west rl from a point in the westerly line 
of Good in A nu 358.65 feet southerly 
from the south rl line of ye A venue, said 
beainning point b _ing in th westerly side of 
th bt1ildin known as 85 Goodwin Avenue; 
then e (1) outh rl along the side of said 
bt1ilding 1.0 f t; th nc (2) ea terly along 40 
the sajd sot1th rl sid of sa·d building 53.25 
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feet to the easterly side of said building; 
thence (3) northerly along the easterly side 
of said building 0.92. feet; and (4) westerly 
at right angles to Goodwin A venue 53.25 feet 
through the said building known as No. 85 
Goodwin A venue to the place of BEGINNING. 

The dimensions are more or less, 

the intention being that all the land shall be con-
veyed whereon the complainant's house en-
croaches and, 

It is further ORDERED, ADJUDGED and DECREED that 
so far as the defendant Harry Kaplan is concerned 
the bill of complaint be and the same is hereby 
dismissed without prejudice and 

It is further ORDERED, ADJ DGED and DECREED that 
neither party is entitled to costs. 

Respectfully advised, 
JOHN H. B CKES, 

V.-C. 

E. R. w LKER, 
C. 

We hereby consent to the making and entry of 
the foregoing. 

• • • • • • • • • • • • • • • • • • • • • • • • 

Solicitors of Def end ants Kalman Lieb 
and Joseph Dashefsky. 

LEVY, FE STER & McCLo KEY, 
Solicitors of Def end ant Harry Kaplan. 

I 
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Order Amending Final Decree. 

IN CHA CERY OF NEW JERSEY. 

Between 

I-1 A 1 • DoRFM , el als., 
Complainants, On Bill, etc. 10 

and Order. 

K LMAN LIEB, et als., 
Defendants. 

The Solicitors of the parties hereto appearing 
in open court, it is, on this 29th day of May, 1928, 
ORDERED that the final decree in this cause, entered 
on May 8th, 1928, be, and the same is hereby 
amended by stri 1king out on page 2, eleventh line, 
the words "Bargain and Sale Deed," and substi-
tuting th refor the words 'Deed of Release." 

Respectfully advised, 

JOH H. BACKES, 

V.-C. 

EDWIN ·ROBERT WALKER, 

Chancellor. 

20 

30 

40 
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". Amended Notice of Appeal. 

(Filed May 26, 1928.) 

IN CHANCERY OF NEW JERSEY. 

Between 
FANNIE DORFMAN, et als., 

Complainants, 
On Bill, &c. 

and 

KALMAN LIEB, et als., 
Defendants. 

The defendants, Kalman Lieb and Joseph Da-
shef sky, hereby appeal from the final decree made 
in the above entitled cause on the 8th day of May, 
1928, by the Chancellor on the advice of Vice-
Chancellor, John H. Backes, and from the whole 
and every part thereof, to the Court of Errors and 
Appeals in the Last Resort in All Causes. 

Dated May 16, 1928. 

SA L A D JOSEPH E. COHN, 

Solicitors for and of Counsel with 
Def end ants, Kalman Lieb and 
Joseph Dashefsky. 

I conceive there is good cause for appeal in the 
above entitled cause. 

• 

MICH EL SILVER, 

Of Counsel with Defendants, Kal-
man Lieb and Joseph Dashefsky . 
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(Filed August 4, 1928.) 

EW JERSEY COURT OF ERRORS AND 
APPEALS. 

Between 

FA IE DORF , et als., 
Complainants-Appellees, 

and 

!{ALMA LIEB, et als., 
Def end ants-A p pelf ants. 

On appeal from 
the Court of 
Chancery. 

1 o the Honorable the Court of Errors and Appeals 
in the Last Resort in All Causes: 

The petition of Kalman Lieb and Joseph Da-
shefsk , the appellants in the above entitled cause, 
re pectfully shows that: 

1. P titioners find themselves aggrieved by a 
final d er mad in th Court of Cha11cery by his 
Honor, dwin Rob rt Walker, Chancellor of the 

tat of ew Jer ey, on th advice of his Honor, 

10 

20 

John H. Back s, Vice-Chane llor, bearing date May 80 
8, 1928, in a c rtain cause in said Court of Chan-
e r h in Fannie Dorfman and others were 
compl inant and the said Kalman Lieb and Jo-

pl Da 11 f k and otl1 r were defendants, in 
thi r pect, to wit: 

(a) Tl1at aid deer e perp tually enjoined and 
r train d aid d f ndants, Kalman Li b and Jo-

I h Da h fsk fro1n rippin down, t aring mo-
I tin or in an r ay int rf ring with th building 

40 
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commonly known and designated as 85 Goodwin 
Avenue, Newark, New Jersey, which building en-
croaches upon land of said defendants, Kalman 
Lieb and Josepl1 Dashefsky. 

(b) That said decree ordered said defendants, 
Kalman Lieb and Joseph Dashefsky, upon pay-
ment to them or their solicitors of the sum of 
250.00 to convey to the complainant Fannie Dorf-

man, by deed of release said strip of land so en-
croached upon. 

(c) That said decree adjudges that the encroach-
ment of complainant's building upon the land of 
the defendants, Kalman Lieb and Joseph Dashef-
sky, arose because of a mutual mista 1ke of fact. 

And petitioners appeal from the decree of the 
Chancellor which decrees as aforesaid, upon the 
ground that the same is erroneous in that: 

1. That said decree is an unconstitutional 
usurpation of the rights of the defendants, Kalman 
Lieb and Joseph Dashefsky. 

2. · The Court found as a fact that th re l1ad 
been a mutual mistake of fact in respect to the 
matters in controversy. 

3. That the Court should not have granted tl1 
relief prayed for b caus tl1e complainant Fanni 
Dorfman, had l ct d to def nd tl1 ej ctm nt uit 
involving the property in controversy in tl1e E e ' 
County Circuit Court. 

4. That th complainant was not ntitl d to r -
lief pra ed for because of !aches in failing to ap-
ply to this Court for reli f immediat ly upon di -
covery of the encroachm nt and/ or upon tl in-
stitution of the ejectment suit in the E s Count 
Circuit Court. 
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5. That said matters in controversy herein in-
volved were decided in favor of the defendants, 
I{al1nan Lieb and Joseph Dashefsky, by a court of 
competent jurisdiction and the matters therefore 
are res adjudicata. 

6. Tl1at said decree is inequitable and unjust 
so far as tl1ese defendants are concerned. 

7. Tl1at said decree presupposes a finding of 
fact to substantiate an estoppel in pa.is against 
the defendants, Kalman Lieb and Joseph Dashef-
sky, from prosecuting their writ of ejectment in 
accordance with the judgment in the Essex County 
Circuit Court. o such facts to warrant such a 
finding are present in this case. 

8. That said decree compels the def end ants, 
Kalman Lieb and Joseph Dashefsky, to execute a 
d d of release upon payment of a certain stipu-
lated sum to them and therefore is mandatory in 
it nat11re. Facts as presented in this case do not 
warrant the issuance of a mandatory injunction, 
tl1 re beina no agreem nt on the part of these 
defendants to con ey aid property. 

9. Said d cree i in effect a decree for specific 
p rf orn1anc of land and is therefore erroneous 
in tl1at th re , a no aareement in writing between 
th parti . 

10. l1e Co11rt err d in making the decree as 
af or aid inasmuch a there wa no concealment 
of fact b t]1 se d fend ants, Kalman Lieb and 
J os pl1 Dasl1 fsl .. and therefore there was no 
foundation for quitable interf rence. 

1. Said Co11rt had failed to take any action 

10 

20 

30 

on th co11ntcr laim filed b these defendants. 40 
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Petitioners therefore pray that the said decree 
of the said Chancellor may be, in the particulars 
aforesaid, reversed, set aside and for nothing 
holden, and that petitioners may have such other 
relief in the premises as to this Court shall seem 

10 proper and especially the relief prayed for in the 
counterclaim filed by these defendants. 

20 

30 

40 

SAUL and JOSEPH E. CoH , 
Solicitors for Appellants, 

Kalman Lieb and Joseph Dashefsky. 

MICHAEL S1L\1ER, 

Of Counsel with Appellants, 
Kalman Lieb and Joseph Dashefsky. 
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Answer to Petition o Appeal. 

(11 il d ugu t 14, 1928.) 

EW JERSEY COURT OF ERRORS 
A D APPEALS. 

I tween 

IE DoRFMA , et als., 
Complainants-Appellees, 

and 

On Appeal 
from the 
Court of 
Cl1ancery. 

!{ALM LIEB, et als., 
Def ndants-Appellants. j 

The answer of Fannie Dorf man, Camfield Build-
inb and Loan ssociation and Max Kummel, the 
above named appell , to the petition of appeal 
of Kalman Lieb and Joseph Dashefsky, the above 
nam d appellant . 

Tl1e e appellee not admitting the truth of all 
or an of th matter in the said petition of appeal 
cont in d, for an w r tl1 r to ne ertheless admit 
tl1at a d er wa , on tl1 8th day of a , 1928, 
mad and enter d in tl1e Court of Chancery of 

J r e , in tl1e above entitled cause, for the 
p11rpo in aid petition mentioned and as there-
in t forth; but a to the sub tance and form of 

id ree, tl1e appellees b g leave to ref er 
tl1 r , h n th am shall be produced. 

Tl1 app 11 are advised and believe that 
tl a d r i a e able to quity and is not 
11n n tituti nal and tl1e pray tl1at the ame ma 
b aflir1 1 d itl1 o t to b ta ed inf a, or of tl1 se 
appell . 

MI HAEL G. ALE ICK, 

olicitor for and of Coun el 
with Appellees. 

10 

20 

30 

40 
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Case. 

IN CHANCERY OF EW JERSEY. 

Between 

FANNIE DORFMAN, et als., 
1 O Complainants, 

20 

and 

l{ALM N LIEB, et als., 
Defendants. 

ovember 16, 1927. 

For Complainant, MICHAEL G. ALE ICK. 

For Defendants Dashef ky and Lieb, 
Messrs. S L & JOSEPH E. CoH . 

For Defendant Kaplan, Messrs. LEVY, FE -
STER & M CLO I{EY (Mr. SA L TISCHL R). 

Mr. Alenick: I represent the con11)lai11ant in 
tl1is case, who is the owner of a piece of propert 
located on the west side of Goodwin enu , w-
ark, known as o. 85. Adjacent to tl1e c m1)lain-
ant's propert to tl1e 011tl1 the d f ndant O\ n a 
four family dwellin l1ouse. Our b11ilding ,va 

30 erected in 1923. Tl1e d fend ant b11ildin wa 
er cted a short time prior to that. Tl1 d f ndant 
saw our buildina goin Ul) and said nothin about 
any encroachm nt. We did not know we en-
croached at tl1e tim . Tl1e ncroachm nt a not 
di co ered until about t o ear aft r 111 cli nt 
had taken titl to tl1e propert , and it a di o -
ered an ej ct111 nt uit wa in titut d b tl1 d -
fend ant in tl i ca c and the t ial in tl ir uit 
Court r ult d in a jud m nt in fa or of th pr -

40 ent def ndants for tl trip of land 11pon , hicl1 
our b11ildin wa r ted; tl1i trip of land ,v 
covered b a portion of our bui din .. /1 0 of 
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a foot in front, on Goodwin Avenue and running 
along tl1e entire side of tl1e building, about 53 
feet, and at the rear it is about a foot and 4/10. 
The d f endants obtained a judgment for the pos-

ession of that strip of land, and threatened to 
tear off that portion of our building, and we 
tl1er fore came into this court and yo11r Honor 
issued a restraining order restraining the def end-
ants from tearing down that portion of the build-
ing until the determination of this suit. Now the 
pleadings of the complainant set forth that our 
b11ilding was erected without knowledge of the en-
croachment. 

Tl1e Court: On your part? 
l\1r. Alenick: Yes, sir; and the answer of the 

d fendants admits, or sa Ts, that that was the fact. 
It was a mutual mistake, and in that posture of 
th case I respectfully submit to your Honor that 
it fall sqt1arely within the decisions in this state, 
in 10 and 9 Equit where the Court of Cl1ancery 
and tl1 Court of Errors and Appeals have deter-
min d tl1at wh re a ituation sucl1 a in our pres-

nt a ari e that th court will grant relief in 
tl i it ill d r that the p rson ,vhose 
b11ildin ncroach hall pa the fair and rea on-
abl m rk t \ alu of that particular land to the 
o n r f tl at land and obtain a deed for it and 
a11 injun ti n , ill i u re trainin tl1 t aring 
d , n of that building and for tl1 conv ni nee of 
th court I J)r par d a l1ort m morandum setting 
f rtl1 tl at I oint nd l1av anne d thereto the t,vo 
d i · n I r f rr d to. 

Th 011rt: Tl1 looked on while ou ,v re 
buildin . 

r. In· k: 
Tl1 Co11rt: 

n 11n1 d tl1a t 
nd 

OU 

. 
Ir. 

aw l1at ou were doing and 
re on our own land·. 

10 
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Mr. AlenicK: Ye , sir. It ,vas a I ar cas of 
mutual n1istake. Tl1ere is no doubt about that. 

The Court: Can counsel agree on the facts? 
Mr. Tischler: We say this, that we did not know 

at any time, while we looked on, that that property 
l O was encroaching on our land. We did not know 

until an action was instituted. 
Mr. Cohn: The defendant Dashefsky built their 

building in 1920. A man by the name of Harry 
Kaplan then purchased the land adjacent to his 
building on which this b11ilding is now situate-
the b11ilding encroaching - and he proc ed d in 
1923, Kaplan did, and put up this b11ildina and 
tl1at now encroaches on our land. He subsequent-
ly old tl1at b11ilding by warrant deed to tl1 pr -

20 ent complainant and we at no time kn w of tl1is 
encroacl1ment and I desire to call onr Honor' 
att ntion-

The Court: But ou knew he was huildin . 
r. Cohn: We saw he was buildina , but 

didn't know he was encroaching on our land. If 
we had w would have topped him in11n diat I __ r . 

The Co11rt: Kaplan didn't know. 
Mr. Cohn: I don t think o. H w nt h tl 

urv . H l1ad a ur mad . H ta d ithin 
30 tl1 survey. 

The Court: Sha d hi ood faith. 
r. Cohn: Yes ir. 

Th Co11rt: Can't you agree on the fa t . 
r. Cohn: Onl a it i not mutual n1istal . 

Tl1 Co11rt: Tl at i a n1att r of la . 
r. Cohn: Yes. 

Tl1 Court: Can't ou a re on th f t rou 
both l1a tat d tl1 m? 

1r. ol1n : tl1ink w can. 
40 Th C urt: ubmit it an 1 mit ou auth r-

i ti s \ ill you . 
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Mr. Col1n: Y ; w can do that. Personally I 
think it i a question of law. 

The Court: Absolutely so. Kaplan built with-
in his survey? 

Mr. Cohn: Yes. I think they should have had a 
urv mad , not depend on the survey of Kaplan. 

Mr. Tischl r: I represent Mr. Kaplan, the orig-
inal build r. The purpose of th complainant's 
uit was to mak Kaplan pay for whatever amount 

they have to pa . They say th y have a warranty 
de d and that b irt11e of the warranty deed we 
are liabl to pay any damages that they suffer by 
r a on of the all g d encroachm nt. 

The Court: You will either have to make good 
her or in the law court. 

Mr. Tisch! r: Our cont ntion is we sold the land 
m t and bound and thi building is without 
tl10 m t and bo11nds and therefore th re has 
b n no hr ach of any warranty. 

Th Co11rt: Do 011 want to r cov r under your 
,, arrant in thi court? 

Mr. AI ni k: Y s our Honor. 
Th 011rt: If vou hav to make comp nsation 

our suit ain t Kaplan i to reimbur e yo11? 
r. I nick: That is right. To answ r for any 

<lar a s, hi h ma b assessed. 
Th C .1 1rt: K plan sa s that the building is 

,,ithin th d ription contain d in his deed. Do 
ou admit that? 

r. I ni k: Th t i not so. That has already 
b n tri d 011t in th I v court and it has be n <le-
t rmin d that th b11ilding i be ond th boundary. 

Th Court: our d cd warrante d-
r. Tis hl r: L nd and pr mi . And this 

a .. v ithout th d ripti n in the d <l. Wh n 
th , b u ht th prop rtv we show d th m a sur-

whi h ur, , , ho,v d th building ithin the 

10 

20 

30 

40 



10 

20 

30 

40 

54 

Cas '. 

land. Tl1ey tool tl1e des riJ)tion of tl1at surv r 

and put it in a deed. It turns out now - we were 
not a party to the ejectment suit - that that b11ild-
ing goes outside of those lines, outside of the de-
scription, therefore we contend we hav not 
breached any warranty, because we sold the land 
by the description. 

The Court: Can't that fact be agreed upon? 
Mr. Tischler : Yes, sir. 
1,he Co11rt: And I determine then wheth r ou 

should pay over? 
Mr. Tischler: Yes, sir. Of co11rs I had no part 

in the proceedings in the law court ,vherc th 
held the b11ilding is without th lin . I don't know 
wheth r that sho11ld be rPs adjudicata as far as I 
am concerned. 

The Co11rt: Can't yo11 agree to the fa t that 
ar e pected to be proved here? 

r. Tisch! r: Th onl fact that I am w rried 
abo11t is whether that building i withot1t or with-
in those lines . O11r sur y show d it "\ within 
the lines. 

Th Court: Th n 011 annot agr th t it ,v s 
ov r th lin . Did I aplan build within th lin · 
within hi de cription? 

r. l ni k: H did not. W cont nd that it 
has b n stabli h d that he did not build ithin 
the line. 

The Court: It ha b n tabli h d that th 
l{aplan b11ildin ov rr a h 
tain numb r of in ~b . 

our lin b a r-

1r. Cohn: s sir. 
Th Col1rt: I3l1t do s th I{aplan <l s ,ription 

e tend to th lin o r whi 11 th built· the t i . 
th point. 

r. Cohn: o· it do not. 
Th Court: hat Kaplan did was to build 



th s nu111b r of in ~11 ov r the Iin - over Iii de-
cription. 

Mr. Tis l1ler: But we only conveyed inside the 
lin . 

Th Co 1rt: Ye. And ou only guaranteed that. 
You can aaree upon that? 10 

Mr. Ti chl r: Y , ir; I think w can agree 
upon that. 

The Co11rt: Th n th question in that respect 
would b wh th r the warrantv e t nded beyond 
a warrant of th titl of th land within the d -
s ription not a arrant if there is such a war-
ranty that th buildings are within th d scrip-
tion. 

Mr. Ti chler: Th r is no 11ch warranty in the 
d ed. 

Th Co11rt: Th qu tion then i wh ther the 
f t th t th buildin i ov r th lin in th de-

ri ption it i in lud d within an of th warran-
ti s that ou mad . 

r. i hl r: Th t i ri ht. 
r. l i k: H r i on mor q11 tion your 

Hon r ill h to d id , nd I think t stimony 
\ ill t b t k n n th t point that i what 
i th alu p r fr nt foot for land on that street. 

T Court: C n o 1 r on that; what it is 
n abl 'V orth? 

r. I n i k : it i orth , 80 a front 
f t. 

r. C l1n: 
.1 ;- t .·1:-0. 

ont nd that it is worth from 

Th ourt: H rnnnv in h s? 
l1n: 9 / 1 f a f o t b 60 f t in d pth. 

Th 11 t: If I d id it I will gi ou , 135. 
Th a1 1nt i n t n uah to nt rtain m . Th r 

ill b no nt ntion. L t th aar m nt mbodv 
th t th t tl1 mplain nt Iaim th pr p rt i 
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Case. 

wortl1 :no a foot, or whatever you say, and tl1 
other side claim it is worth 135, and the11 if tl1ey 
succeed I am not going to bother with the amount 
very much, it is so small, I am going to give you 
the full benefit. I think you better consent to a 

10 decree. 
Mr. Cohn: I do not think I will. . 
Tl1e Court: You are going to make this party 

pull his house down? 
Mr. Cohn: o; he can very easily move his 

ho11se away. 
The Court: What kind of a house is it? 
Mr. Cohn: Two family hou e, fram bt1ilding. 
1.,hc Co11rt: How much cost? 
Mr. Cohn: , 1100. W have had 2200 .. ,.p n 

20 alrcad on the prop rty. 

30 

40 

The Court: You n d this foot of land? 
Mr. Cohn: Do w ne d it? 
rJ'h Court: Do OU n d it? Dog in the man-

ger? 
r. Cohn: o; not .. ractl dog in th mang r. 

Th Court: Y 011 want 11e to t hi1 to sp nd 
, .1100, 0 ) Oll? 

r. Cohn: Yes; I do. 
The Court: All right. I am goin t t 11 ou 

011 ar oing to l1a a pr tt to11 11 tin1 in t-
ting me to do it. 

r. C hn: ou d id d a ca f thi 111 

haracter. 
Th Court: 
t it l ut I 

can h Ip it. 
in quitabl . 

If I a1n bound to u ar in t 
111 in t tl1 at ) o u r n t if I 

nd r th cir u11 t n · it i , holl 

ar h ;-

r. I ni k: h r , ill n t to h an 
t .. timon aken. 
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Case. 

The Court: You have agreed on all the facts? 
Mr. Al nick: ot all. There are a few we do 

not agree on. 
Th Court: What are you here for, to argue it? 
Mr. Alenick: Practically that. At the outset I 

would like to acqt1aint your Honor with the facts 
upon which ther is no disagre ment. The com-
J)lainant, Dorf1nan, i th own r of a t,vo-story 
dw !ling hou c located on th westerly side of 
Goodwin v nu ; the def ndants, as tenants in 
01n1non, own th property adjoining the com-

plainant' building on th outh; the southerly wall 
f th con1plainant' buildin ncroaches on the 

land of tl1e d f nd nt 92/100 of a foot and run 
lon th l ngth f th outh rl wall of the com-

JJl 1inant buildin abot1t O f t; in the r ar the 
n r) hm nt is 1.0 . 
Th Court: t th r ar of ur hou e? 

r. I nick: . In th front it is 92/100, 
th n it r 1n 101 g th uth rl wall 50 feet and 
th r r dim nsi n i 1.0 . 

h A 11rt: n ro hm nt back of that? 
r. ni k: . Tl1 r i a arag in the rear. 
h " urt: ll ar n t ov r in th rear with 

th ? 
n : o. 

Court: o di i i n f n line or an thing? 
r. I n · 1,..: o. Th c mplainant, Fannie 
f quir d titl to h r prop rt ov m-
l~ 1 fr n1 rr plan the d f ndant 
hui t th hou. in th t r ar. Th d d wa 

, o I ( in tl1 r ai t r s offi ., in Book 6\ of 
D < ) ., tJ;-;-. At th tim Harr Kaplan was 
.,r t · · tl n1pl in ant building th building of 

th d f nd nt h I alr d l en built and , a oc-
UJ i d b th 1. 

Th C 1rt: ho ,, r th plaintiff in th law 
l1 it. 
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Case. 

Mr. Alenick: Lieb and Dashefsky. 
The Court: Why is Kaplan in? 
Mr. Alenick: He gave us a warranty deed. If 

the judgment goes against us he will be respon-
sible. 

1 o The Court: It would be res adjudicata? 
Mr. Alenick: Yes. Before Kaplan started to 

build he had a survey made and built the house 
within th lines established by the survey. I am 
reading the facts agreed upon. (Readin 5 ) Para-
graph 16a of the bill. This all gation is admitt d 
in the answer. Now I say, in view of that admis-
sion of these facts which I have just narrated, the 
law is very clear on th point and its application is 
very simpl . I say our ca e is on all four witl1 

26 the case of Magnolia Constrt1ction Co., 94 Eq. 736. 
Mr. Cohn: Kaplan d d d to the wife and hu -

band and then later th husband conv y d to his 
wife. The stipulations of facts should be th am 
as the bill. 

Mr. Ti chler: Our cont ntion i ,v l1ad no , -
nant in the d ed - did not conv the build-

ing; w onl con d tl land. v old tl m 
c rtain land ·h m t and bound and tl1 build-
in e t nd out idc of tl1 n1 t and } ound . I 

30 contend that th re h b n no br a h of an 
covenant. 

Mr. Cohn: D ur Hon r think it I th 
field op n f r fr t1d? 

Th Court: o. I d n t think th t 111 n ,, ould 
pa out a lot of o rib 92/ 1 of a f t f 
land and tak th cl1anc f a l , uit. I thin] 
that n1 n , l n tl1 p11t out tl1 i 11 to 
put up a buildin th , ant t p11t th b 1ildinrr n 

40 
th ir o, n l nd and not round-in h on th ir 
n j hbor. If-protection. 

I still thinl th la, is itl1 m on 
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Case. 

the subject. I would like to submit a brief. I do 
11ot wa11t to sp nd any time on it if your Honor's 
mind i mad up. 

The Co11rt: My mind is made up but it may be 
unn1ade. As I go along I make up my mind what 
I shall do and something may develop to show me 
I a111 wrong. 111ind i n ver 1nade up until the 
d cree i signed. 

r. Al nick: I move to strike out the counter-
· lai1n. 

Th Court: It i too late now. 
r. Tis hl r: "\ onve d thi property with-

out an hou on it. Th r is no qu stion here 
bout titl witl1in tl1 bounds of th de d. The 

hous was b11ilt aft r ard . Th re were sev ral 
o nant in th d d. 

Th Co11rt: h th 
d p nd on wh th r 

r I can hold Kaplan will 
11 could regardless of this 

g n into a court of law and 
., ur cov n nt with Kaplan. If 
nnot. Co11ld ou at law r cover 

i tm nt uit h 
r o, I d und r 

u uld not I 
a ain t Kaplan? 

r. I ni k: I think I ould. 
Th "011rt: ) ou r o r on th other man's 

I an . 11 
,, ul l n t b 
pr I rt . It 
al l t 
'dor t 
.. l tJ 

nt o, r und r a situati n wh re it 
· ht t llo, him to t r do n 011r 

· n t ight that you should b 
hi I t , ith ut pa in and sa ·, 

th, t pr p rt d n w will giv 
of it. Th t · all. Comp n ation. 

ot t I that out. w our ri ht to 
r 1 . in c on l l p nd 11pon , h th r 
h he r ( in nin th r b h ·s co nant? 

r. ni 1,,: I , ould lil t s11bmit a m mo-
rr11 ll1n1 n that. 
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Opinion, May 3, 1928. 

IN CHANCERY OF EW JERSEY. 

Between 

FA IE DoRFM , et als., 
10 Complairzants, 

20 

30 

40 

and 
Opinion. 

KALM LIEB, et als., 
Defendants. 

On Final H aring. 

For Complainants, MICHAEL G. ALE I K. 

For Defendant , S L & Jo EPH E. CoH . 

B CKE , Vice-Chancellor: 

The bill is to r strain th cution of a j11dg-
ment in jectment, the r ult of whi h ould b t 
tear down the south rly all of th dw llin of 
tl1 comJ)lainant, F nni D rfman, at s- o d in 

v nu , ewark, which tand o r in d f ndant' 
yard .92 of a foot at t e tr t Iin ,.t ndin b k 
53 f et wh re the n roachm nt i 1.0 f a f t. 
Th complainant h Id titl fr n1 on apl n , 11 
b11ilt the l1 u in 192 . H at th m ti111 b11ilt 
two oth rs on th tw adjoining 1 t n th n rth 
and a h n ro ch appr .. in1at l t th m 
e '"t nt on th I t to th uth. B f r buildin 
I J)lan had th 1 t 1rv d and tl1 h 1 n tl1 
I t in qu ti n ,, put itl1in th Iin f th ur-

. t th t tin1 th l f ndant Ii cl n . t d< r 
sa th r ti n oina on n d n bj ti n. 
I aplan and tl1 d f ndant ~, r f th b Ii f that 
the h u , ithin I i I t. Th II , r i n -
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Opinion. 

ra11t of tl1 tru ituation. Th con1plainant pur-
cha d laboring und r th san1 n1i tak n notion. 
Two y ar later th d f ndant di cov r ed th 111is-
take and u d in j ct111 nt and r covered. A pre-
liminary injunction tor strain the e recution of the 
judgm nt was granted. The complainant is en-
titl d to r Ii f upon terms. The ca e is control! d 
by McKelway v. Armour, 10 . J. Eq. 115, where 
the complainant b11ilt on the wrong lot, and by 
Magnolia Con truction Co. v. McQuillan, 94 1 . J. 
Eq. 342, wh re th complainant's apartment house 
encroach d on th n i hboring lot a f w f et. 
Th se cases ar not distingui hable in principle 
from the one in hand beca11s in th first th house 
wa built ntir I on th def ndant's lot and in 
tl1 oth r th d f ndant und r th impression that 
the co1nplainant surv wa orr ct moved his 
fen to accommodat the tru t11r and h lped in 
th n1 11r m nt . Th in id nts in th latt r ca c 

r e all11d d t b th 1rt a id n of th 
d f n d ant' 111 i t k n b Ii f not .. ~culpa ting i r-
11m t nc . l th a w r d ided solel\ on 

th quiti ·r ultin fro111111utu 11 1ni tak n tat 
of 1nind. In T ir l1n r v. ill r 39 . J. Eq. 3-5, 
r Ii f . n th r un<l f n1utu l n1i tak "'a d nied 
b th c plain nt ould uff r no hard hip 
in in r q11ir d t t r d "\"\! n and r c nstru t an 

hin ,, <l n tr 1ctur at co t of . 100. 
Tl1 pini n riti iz d I 1'1 v. rn1our as 
I n lizin an inn nt o n r 011t of hi l rop rtY. 

nilt T ,,n r ,,ould b topp db au . e of his 
fr u ct n t 1n u tu a I 1 i ta k . That qui tv will r c-

f r< 111 th n qu n of a 111 u tu al n1istnl .. 
i , le b 1 i. h d I 'l, i n th i t n t an d th , d c tr in is 

niz ,cl in th Kir hn r ~a . 
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1h d \f nd·u1t ,,ill I \ d ·r d l > • n, \' th ~ 
·trip l Y 'l b·1rg·tin ·1nd ·11 d l d u1 n th pa "111 1 t 
of th , ·11 u < f th l ·u1 d \\hi 'h \ ·1s a re \d in < p n 

ourt to b . ·12~ and th ·o ·ts < f th j tJ11 nt 
uit, in lt1ding a tri I f i11 that uit of . ·to(. 

I a1 Ian, th on1pl in nt r nt r i a d ef nd-
nt nd tl1 )111pl i11 nt all upon l1i111 f r r in1-

bur 111 nt cf th a, rd. Th bill '111 , that h 
co11 1 db r '-'' rrant d ed. Tl1r i n > 11 ati n 
of tl1 br a 11 >f an r 11ant but it i r u d 
tl1at tl1 ov n nt of izin and th on in t 

n u111branc wa br h d. Th t th h u 
stand in part on th adjoinin lot i not br a h 
of th cov n nt of 1z1n. I urk z • -'- i hol 

arb. O· aff d 2 l\. v ( . .) 7. Th n roa h-
m nt of th hou n th adjoinin land i not a 
br acl1 of th v nant again t n t1n1br n . 

t1rp h, v. k 11 ,.., d . R p. 1 2. 
In th bri fs th omJ)lainant r Ii on th tipu-

lation in th contra t of al b tw n KaJ)I n , nd 
Dorf1nan ,vhi h r ad that 'It i t1nd r tood n l 
aar d that th bl1ildin 5 t1pon id pr 111is r 
all within th boundary lin of tl1 prop rt as 
d rib d in th d d th r for and that tl1 r ar 
no n roachm nts th reon. Thi of ur n-
not b ent rtain d. -'-o i u i 111ad of it in th 
pl ading and con qt1 ntl~ it· not d cid d wl1 th-

r thi is an ind p nd nt o nant r is m r d 
in the de d. Long v. Hartw 11 3 . J. L. 116 · 
M rchant & . Co. v. re r R alt C . 99 A • J. I . 
442. 

ith r part, i ntitl d to st . 
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pelled to institute suit in ejectment in the Essex 
County Circuit Court to secure possession of their 
strip of land, and judgment in their favor was ac-
cordingly entered on April 26, 1927. 

The complainants thereupon filed this bill in the 
Court of Chancery to enjoin the execution of this 
judgment in ejectment. The defendants, in an-
swering this bill, <;Ienied the right of the compla-in-
ants to any equitable r~lief on the ground that there 
was no misconduct, culpability, negligence or ac-
quiescence whatsoever on the part of the def end-

, . 

ants for which their own rights could in any way 
be molested; that the complainants were precluded 
from relief because they had had their day in 
court when they had strenuously and stubbornly 
opposed and gone to trial in the Circuit Court 
-ejectment suit, instead of immediately applying to 
the Court of C.hancery for relief if relief in that ' 
Court was available; and in addition the defend-
.ants herein filed a counterclaim setting forth that 
because of their impossibility to consummate the . 
sale to Harry Katz and because of the prosecution 
of . the ejectment suit, the defendants, Lieb and 
Dashefsky, were compelled to expend approxi-
·rnately $1,800.001 for witnesses, experts and counsel 
fees; for which they demanded reimbursement in 
the event the injunction was granted. This the de-
fendants claimed, in view of the fact that all this . . 
expense was su-stained solely through the fa ult of 
the complainants' encroachment and not through 
any fa ult of their own. 

T'he learned Vice-Chancellor's decree in this 
cause granted the inju ·nction and awarded the de-
fendants $125'.001 for the value of the land and 
$100.00i counsel fee and costs for the prosecution of 
the ejectment suit. It is from this decree that de-
fendants appeal for the reasons hereafter stated. 

, . 
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POINT I. 
' . , 

The decree in favor of com.plainants should 
be reversed because it is an unconstitutional 
usurp ·ation of th .e defenda .nts' rights, in that 
it takes their private p•rop ,erty for private 
use . 

. Chancellor RUNYON in 39 Equity 358, in com-
menting that the Rule of Mutual -Mistake of Fact 
was unjustifiably applied in the McKelw 1ay case, 
said: 

"The exercise of such judicial power unless 
based on some actual or implied culpability 
on the part of the party subjected to it, is a 
violation of a constitutional right. No tribunal 
has the power to take private property for 
private use. The legislature itself cannot do 
it."' . 

Taking of private property . for private use does 
not lose its taint of unconstitutionality merely by 
reason of the fact that the nominal market price 
of the land will be paid for it. A property owner 
has the right to his property, secure to do with it 
lawfully as he sees fit and can only be denied same 
when a paramount power, as the state, claims his 
property for a p·ublic use. There, payment of the 
market price is just compensation and only then 
because the property is being taken for a public 
use-not, as in the present case, where the property 
is taken for private use. 

The decree g ·ra .nting r·elief to complaina .nt . -
is inequ.ita ,ble. 

To affirm the allowance of an injunction i11 the 
present case would result in the encroachment 
with impunity by any a-djoining landowner upon 

• 
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the lands of his n~ighbor under the pretense of 
mistake. . . 

-· It is unreasonable to require a neighbor to make 
a certifying survey of his land every time an ad.;. 
j-oining landowner erects a building near his land~ 
~--To sustain the injunction would be penalizing · 
the defendant for not expendiIYg moneys, and 
making a cer _tifying s11rvey, merely to altruistically 
µiak .e certain that his neighbor is building on his 
own land. 

' . . 

Vice-Chancellor LEAMING, in DuPont v. B'u~k_ley, 
(H6-E,quity 466) cites Judge STORY: 

"Where each party is equally innocent and 
. there is no concealment of facts which fhe 

other p.arty has a right to know, and no sur-
. prise or imposition exists, the mistake or 

ignorance, whether mutual or unilateral, is 
treated as laying no f oun :dation for equitable ' 
inter{ erence. It is strictly damnum absque 
injuria. 1 Story E.quity Juris, p. 151." -

P ·OINT III. 
./ 

The case a .t issue does not :fall within the 
purview o,f Mc ·Kelway v. Armour (10 Elquity 
115.) or Magnolia .Constru .ction v. McQuilla,~ 
(94 Equity 739). 

- The McKelwa ·y case and the Magnolia case, bo~h 
of which invoke the Rule of Mutual Mistake of 
Fact, and both of which are relied upon by the 
complainants, do not affect the determination -of 
the case at issue, because after . an analysis of the 
above named cases it will be perceived that they 
are clearly distinguishable from the facts in ques-
tion. 
, 'T'he case at issue is dj_stinguishable from the 
Magnolia case, ,.in, that . in the Magno _lia case, th~ 
(lef encjant actually parti~ipated in the mistake "by _, 
.:.. .> ~· -· • . . - \ ·.J 

tj 



I' 

removing the shed and fence and participating in 
ascertaining the line according to the survey to . 
the extent of holding a measuring tape along the 
line between the front and rear monuments estab...; 
lished by the survey." 

The case at issue is distinguishable from the 
McKe[w ,ay case in that in the McKefw ,a·y case, the 
mistake consisted in the complainant building 
completely on a wrong lot, no question of en-
croachment on an adjoining lot; thus making pos-
sible an exchange of lots as equitable relief. Be-
s.ides in the M cKelway case, one standing by . cou~d 
realize that the mistake was being made because 
the structure erected was out of place to a degree 

I 
of over twenty- ·flve feet-not an adjoining en-
croachment where presence alone would not give 
knowledge of encroachment. In this present ·case, 
there is not the slightest iota of evidence that de--
fendants participated in the complainants' en-
croachment in any way whatsoever. 

In both the Mag·nolia and McKeluJ-ay cases, the 
defendant not onl}' was present, but participated 
in the mistake, thereby making himself liable b•y 
~mplied acquiescence; but here defendants did not 
participate in the . mistake, did not acquiesce to the 
mistake, merely as a next door neighbor had s·ee11: 
the building erected. . Having no . knowledge of 

· the encroachment, not having participated in the 
mistake, not having done anything that even im-
pliedly expressed their acquiescence to the en-
croachment, the defendants are in no way estopped 
from securing the relief prayed for, especially -so, 
since the complainants, the owner, the building 
and loan association, and the mortgagee were neg~ 
ligent in not causing surveys to be made properly 
and for themselves individually. 

As expressed by Chancellor ZABRISKIE: in D'illett 
v. Kemble (23 Equity 58) : 
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"To make acquiescence a fraud, the party . 
charged must know or have reason to believe 
that the act is done under a mistake; knowl-
edge of its being done is not sufficient.'' 

D1illett v. Kemb ,le, 23 Equity 58; 
Haggerty v. McCanna ·, 2:5 Equity 48; 
Sumner v. Seaton, 47 Equify 103; 
Friel v. T'urk, 93 E.quity 425,. 

POINT IV. 

Application O•f the rule of mutual mistake 
of fa .ct is unwarranted where mutuality of 
mistake does not exist. 

In the present case, the defendants did not par-
ticip~te in any manner whatsoever in the mistake; 
neither did they acquiesce to the mistake. . It is 
therefore evident that the defendants were not 
parties to any mutual misla 'ke of f a:ct. 

In the leading cases which invoke the Mutual 
Mistake of F·act Rule, the McKelwa ·y and Ma·gnolia 
cases, we find that participation by the def end~ant 
was regarded as an important factor in coming to 
the conclusion that mutuality of mistake existed. 
However, in the case at hand, there is no evidence 
of even the slightest participation in the mistake 
by the defendants. ·The complainants encroached 
upon the defendants' land, but defendants did 
nothing from which it could be inf erred that they 
participated in the mistake or acquiesced to the 
mistake . 
. ,Chancellor WILLIAMSON in the McKelway case 
said: 

''The fact of Armour's standing by and par-
ticipating in the mistake, is an important f ea-
ture ,in this case." ' · 
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In the Magnolia . case, Justice BERGEN sai~: 

."Then he (the defendant) was mistake ·n, .and 
his subsequent conduct · in moving the fence 
and shed, and helping measure the proposed 
line shows that he was mistaken.'' 

It is clear that participation in the mistake is 
a · deciding factor in inv ·oking the Rule of Mutual 
Mistake of Fact, a·nd that essential element of the 
Rule is entirely lacking, there having been no par-
ticipation on the part of the defendants here. 

In addition, there was no acquiescence, express 
or implied, to the mistake by the defendants. It 
i,s conceded that the defendants did nothing ·else 
than notice construction of their neighbor's h~use. 

Chancellor RuNYON in Kirchner v. Miller (39: 
E.quity 359) in criticizing the McKelwa :y - case, 
•quotes 1-"ord CRANWO·RTH in Ramsden v. D 1yson, L. 
R. (1 H. of L,.) 129-141: 

"It will be observed that to raise such an 
equity tw ,o things are required, first, that the 
person expending the money suppose himself · 
to be building on his own land; and secondly, 
that the real owner, at the time of the expen-
d'iture, knows that the land belongs to him 
and not to the person expending the money -
in the belief that he is the owner." 

POINT V. 

The decree is inequitable in that it gra.nts 
relief to C•Om.p"iainants where the m.istake is 
the result of their ow·n negligence. 

The complainants in this suit were unquestiop.- '· 
ably negligent in not first carefully ascertaining 
the true limits of their property. The complain-
ants, knowing that they were building right to the . 
line of their property, should have used care in 
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making certain that there could •he no possible 
error. Decisions in our •C.ourt of Chancery hold 
that su.ch negligence as is present in this case, is 
sufficient to bar the complainants' relief. 

The mistake must be -as to a fact, not only 
known to the party, but one which he could not by 
reasonable diligence have ascertail1:ed. Graham v. 
Berryman, 19 E:quity 29·. 

"Mistake, within the meaning of equity, is 
an erroneous mental conditio11:, conception or 
conviction, induced by ignorance, misappre-
hension or misunderstanding, but without neg-
ligence." · 

2 Pom E'q. Juris., p. 839, cited in D'uPont 
v. B·uckley, 916, E.quity 467. 

C.hancellor RUNYON in D'illett v. Kem ·ble (25 
Equity ·_ 66) : 

"E.quity will not assist a man whose condi-
tion . is attributable to- his failure to exercise 
that diligence which may be fairly expected 
from a reasonable person. This rule has been 
applied where the negligence was that of 
counsel." 

And in the same case Chancellor RUNYON said: 
"Equity will not relieve a person from the 

effects of a mistake which is the result of his 
culpable negligence." 

(Culpable negligence here consisted of ~ com-
plainant, b•efore building, making an incomplete 
search for encumbrances, thereby allowing a judg-
ment lien to be later filed against the building and 
lands~) 
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The colllpla.ina .nts are precluded from a .ny 
~elief a ;t the present time bf reason _of the 
fact tha .t th .ey a ,r·e guilty of la,ches. 

F 'rom a careful perusal of the facts and circum- · 
stances of 'this case, it is easily ascertainable that 

, . . 

complainants have been unnecessarily delihquenf 
in not having the matter adjudicated at a much 
earlier date; that they were satisfied to let ~-the -
matter rest, did not apply for equitable relief, but 
defended and went to trial in the Circuit Court-
ejectment suit, and now, . at this late date, they · 
claim that equitably they are entitled to the relief 

' ·,. ,.,. 

they ask for. Whatever their claim, the -laches -
of which they are g11ilty must preclude their righf 
of relief at the present time. 

p ·oINT VII. · 

T'he sum of $250.90, which _the Court .al-. . 
- , 

lowed a.s compensation for taking of : private 
' .... . •' 

property for private use, is entirely inade~ 
' .. 

quate and inequitable. , ,, 

- Counsel -for the complainants has blatantly ·de-'; 
scribed the fact that the defendants herein a·sk~d : 
for $1,800.00 compensation when the land is esti-
mated at approximately $125.00, but complainants' 
counsel forgets - that the defendants' cl3:im : of 

,. , 

$1,800.00 is not for the land only, but for the actual 
expenses incurred •by reason of complainants' en-
croachment upon defendants' land, as was ad-
mitted in the stipulation of facts (Case, p. 36-, fol. 
20) and as outlined and itemized in defendants' 
special . defense ·and counterclaim filed in this 

• 
cause (State of Case, pp. 27-31). If defendants , 
are not accorded their rig ·ht to their .. property : 
which had been -u.nlawfully encroached ~-upon~ then ~ 
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surely they are entitlea. to the ·actual da1nages in-
curred by reason of complainants' ' act, which dam-
ages besides the market value of the land, include 
losses and expenses sustained through their in-
ability to consummate the contracted sale of their 
property because of complainants' encroachment 
thereon, actual cost of ejectment~uit to establish 
right to land encroached upon, actual expendi-
tures sustained by reason of complainants' present 
suit; certainly all this expense would never have 
come about except for complainants' negligent en-
croachment. . According to the learned Vice-
C.hancellor's decree the defendants, besides hav-
ing their land taken away, must sustain an actual 
loss of $1,500.00 for not having done anything 
~rong. Certainly the sum of $125.0()i market value 
of the property together with a nominal _fee of , 
$100.00 with costs for the ejectment suit, does not, 
within equity or reason, justly compensate the de-
fendants for the taking of their property. S,urely 
this case comes within the well established doc-
trine of "He who seeks equity, must do equity." 
The complainants, desiring relief from their own 
mistake, ought in all fairness be willing to prop-
erly reimburse the defendants for the actual dam-
age and expenses they sustained. 

POINT VIII. 

T'he decisions of the Court of Chancery 
and the opinlons of the Ch .a.ncellors . a .re -
consisten tly aga.inst invoking the Rule of 
Mutual .Mistake of Fa ,ct in a situation sim .i-
lar to the one before us. 

Review of the decisions of the C.ourt of Chan-
cery in reference to the facts 'involved, has re-
peatedly refused to invoke the Mutual Mistake 
Rule except in the McKelway and Ma·gnolia cases, 
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and both of these cases are clearly distinguishable 
from the case at issue. 

Graham v. B'erryman, . 19' Equity 291
; 

Dille.ft v. Kemble, 2-5· E.quity 66; 
Haggerty v. Mcc ·a·nna, 25· Equity 48; 
Voorhis v. Nlurphy, 27 E.quity 664; 
s ·umner v. s ·eaton, 47 Equity 103; 
Perkins v. Moorestow 1n Turnpike, 48 

Equity 491H; 
Friel v. Turl-c, 9fi· Equity 42'5; 
D·uPont v. Buckley, Hfi E1quity 467. 

CONCLUSION. 

For the reasons above stated and especially be-
cause the decree of the Court of Chancery is an 
unconstitutional usurpation of the defendants' 
rights, because the decree granting relief to the 
complainants is inequitable, because the decree 
does not differentiate the case at issue from the 
McKelway and Mag 1nolia cases, because the appli-
cation of the Rule of Mutual Mistake of Fact is· 
unwarranted in the present case, because the de-
cree grants relief in spite of complainants' negli-
gence and !aches, because the Sl.]m of $250.00 
which the Court of Chancery allowed as compen-
sation is entirely inadequate and inequitable, and 
because the decisions of the Court of Chancery are 
consistently against invoking the Rule of Mutual 
Mistake of Fact to situations similar to the one at 
issue, we respectfully submit that the injunction 
granted by the C.ourt of Chancery be dissolved; or, 
in the alternative~ that said decree be amended so 
as to award adequate compensation to the def end~ 
ants for the taking of their property. 

Respectfully submitted, 

SAUL & JOSEPH E. COHN, 

Solicitors of Def enda'nts-Appellants, 
Lieb and Dashefsky. 
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B·RIEF O:F COMPLAINANTS --APPEisLEES . 

Facts. 
Tl1e facts in this case have bee11 stip11late.d a11d 

,vilI be found in the State of the Case, page 34. 
For the sake of clearness, ; howe,ver, it m.a.y not be 
amiss to recite those facts ,vhich are particularly 
essential. 

Complainant, Fannie Dorfn1an~ is the o,vner of 
a two-story dwelling house . located . on the west-
erly side of Goodwin aven .u,e, Newark, N. J. ·The 
d.efendants, Kalman Lieb and Joseph DasheJsk :y, 
as tenants in common, o,vn the p1"operty adJaceut 
to the co1nplai11an.t 's . b-u.ilding on the south. The 
so11therly ,vall of complainant's building en-
croaches upon _ the land of the defendants, Kal -
·man Lieb and J os.e·ph Dashefsl{y, .92 of a foot 
on Goodwin avenue and runs along -tl1e length of 
the S-<'.Jnthe.rly ,vall o,f the , complainai1t's b·uilding 
ab-0ut 53 f e.et; in the rear the encroachn1ent is 
1.04 feet over the defendants' land. 

Con1plainant, Fa11nie Dorfman, acquired title 
to her · property on November 1, 1923,. b-y war-
ra11ty deed from the defendant, Harry I~aplan, 
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,vho built the l1ouse in · that year. At the time 
Harry I{'aplan ,vas erecting complainant's build-
ing·, tl1e building on the , ·adjacent · premises of 
.Lieb and Dashefsl{ -y had already been completed 
a11d ,vas occupied -by them. Before Harry Kap-
lan started to build, he ha<Ya s1:1rvey made and 
built the house ,vitl1in tl1e · bou11dary lines · as es-

. tablisl1ed l)y his s11rveyor. He relied up-on his 
Sl1rveyor ancl i11 erecting tl1e b11ilding, Harry 
ICa}'.)lan acted in ·perfect g·o9d faith and in the 
l1onest belie _f tl1at l1e was constr11cting tl1e build-
ing within the boundary lines ·of the lot and that 
the buildi11g did - n.ot enci~oach -upon · the lands of 
L~eb _a,11d · Dashef~i{y _.-·-Tl1e latte-r, on the · 0th.er 
hand, look:ed 011 as tl1e building progressed i11 

, constr11ction and said . nothing, also ho11,estly pe-
lievriJig that tl1e building at No. 85 Goodwin ave-
11-ue, Newark:, Ne,v ,Jersey, ,vas within the bound -:: 
arv lines of the lot and that it did not encroach 

. ' ' . ' 

on their lancl. (Case, . p. 8, 11. 20-24, and Case, p. 
25, 11. 32-33.) 

The first inti1nation which Lieb and Dasheskfy 
received of the existence of the e11c.roachment on . - . . . 

their lar1d of the · No. 85 · Good,vi11 avenue building 
-was ab ,qut July 20, 1925, almost two years after 
the b11ild~.ng had been constructed, -and imm~ ~ 
diately · ·so · notified Do_rfman. . This w_as . the first 
tin1e that Dorfman received any i11ti1nation of 
a11. alleged encroachment .. 

·In 1\ 11g·11st. of _· 1926, . Lieb and Dashefsky com -. 
n1enced an ejectment. suit . in the Essex · County 
Cir:cuit Court and 011 April 26, 1927, a judgment 
carrying · costs ,vas .. re11dered a,varding to them 
tl1e possession of the strip of land on whicl1 the 
con1plainan.t 's building encroached, viz., .. 92 of a 
foot fro11t on Goodwin avenue, and running along 
0110 entire side of . the ho11se, 53.25 feet, with . a.!. 
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rear of 1.04 feet. Tl1e value of that strip is 

-about $125.00. 

Lieb a11d Dashefsky caused a writ in · ejectment 
to issue and threatened to tear down that portion 
of complain .ant _'s building which encroached on: 
·their land. Complainant applied to this Court 
for relief and an injunction was issued pending 
final hearing. 

Tl1e con·veyance by Harry I(apla11 to Dorfman 
was n1ade expressly subject to a $9,500 mortg ·age 
held by Can1field Buildi11g~ and Loan Association, 
011e of the con1plainants. The latter had no 
kno,vledge 11or notice of the existence of the 
-encroachment when it loaned out the money in 
1923 nor af terV\rards until on or about tl1e time 
the ejectment suit ,vas instituted in August, 1926. 
-Tl1ere is due to the Building and Loa .n Associa -
tion at this time approximately $8,000 . on its 
111ortgage. 

1\1:ax Kummel, another one of the complai11a11ts, 
holds a second mortgage on the Dorfman prop-
erty amounting to $2,500. This mortgage was 
placed on the property on i1ay 24, 1926, more 
than three months before Lieb and Dashef sky 
comme11ced suit in the Essex County Circuit 
Court. Tufax Kummel did not have a survey made 
and had no kno,vledg ·e nor notice of the existence 
of the encroachment of the No. 85 Goodwin ave-
n11e building until on or ab-out April, 1927, ,vhen 
the judgment ,vas rendered in favor of Lieb and 
Dashef sky iii the ejectment suit. 

Bet,veen the southerly wall of complainant's 
building and tl1e 11ortherly side of Lieb and 
Dashefsky's b11ilding is a grassy space of 6-8 feet 
wide. 

The encroachment cannot be removed except 
at a considerable cost to the complainants . 



Althougl1 b·y his decree, Vice-Chancellor Back:es 
a,varded to Kalman Lieb and Joseph Dashefsky 
the sum of $125.00 which was the agreed value 
of the strip of land, and in addition allowed them 
$100.00 for counsel fee in the ejectment suit, 
nevertheless they are not ~ ontent. They seek: 
to make complainants pay $1,800 for that which 
admittedly is only ,vorth $125.00. 

ARGUMENT. 
The ,vhole case simmers do,vn to this: The 

encroachme11t exists because of a mutual ~istake 
of fact. Paragraph 16A of the bill of complaint 
_ ( C. 8, 1. 11 ), asserts it and the answer ( C. 25, 1. 
32), admits it. _ U11der these circumstances, . _the 
case at bar falls squarely within the case of 
ll1.cKelway v. Armour, 10 N. J. E. 115 and Mag-
nolia Constritction Co. v. McQuillari, -94 N. J. E. 
739, and it is respectfully submitted that the 
decision in those cases controls this 011e. 

It remains _ to answer the poi11ts raised by 
.appellants' b-rief. This will be do11e under the 
follo,ving heads : 

... I. The decree is constitutional. · 
.. II. The decree is eq11itable. 
· III. Complainants are not _ chargeable 
,vith negligence or laches. 

IV. The sum a,varded the defendants is 
· ample and fair. 

V. The decree is in co11f ormity with es-
tablished cases . 

• 
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POINT I. 
The decree is constitutional. 

The def enda11ts · seem to doubt the right of 
equity to grant relief in a case where the Court 
has f ou11d as a fact that m,utual mistake existed , 

The question is wl1ether Chancery usurps the 
defend~nts' constit11tional right when it alleviates 
complainants' hardship, as was done in the case 
sub judice. This court has always had the power 
to render · a decree sucl1 as was · rendered in the 
present case and it has been held to be due proc ~ 
ess of law. · ·· 

In 12 C. J. 1254, section 1044, citing · McKelway 
v. Arnioitr, 10 E. 115, the rule is thus pronounced: 

'' It is d11e process of law to allo,v, against 
the ab-sol11te owner, full remuneration to the 
occupant i11 g-ooq faith, u11der color of title 
,vho has by improvements added to the value 
of the estate. The owner may be given his . 
election to relinquish his title to the land on 
the payment to him by the occupant of the 
value of the land unimproved''; citing cases . 

· A;s was said in the case of Grisivold v. Bragg , 
48 ~-,ed. 519 : 

'' There is a natural equity which rebels 
at tl1e idea that a bo11a fide occupant and 
reputed otv11er of ·Jand " * ::;:, * sho111d lose 
tl1e ·benefit of the labor and · mo11ey which 
he had expe11ded in the erroneous belief that 
l1is title was absolute and perfect.'' 

Tl1e Court has granted relief so frequently . in 
s11cl1 cases, ,vithout a11y question arising as to its 
bei11g· '' a taking· of private property for private 
use,'' t.l1at the validity a11d correct11ess of the 
decree can hardly be · disp11ted. 

The constitutional prohibitio11 preve11ts a 
tribu11al from givi11g ·A's property to B, eve11 ,vith 
compensation, "'rhere the former has done noth -

. ,. J 
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ing to foster the belief that B, or the complain-
a11t here, was the owner of the land encroached 
upon. Ho,vever, in the instant case, the defend-
ants themselves, not knowing the true boundary, 
allowed the complainant, who was also mistak:e11, 
to encroacl1 on their land. When these facts are 
established, Chancery may decree that defe11dants 
release tl1at portion of the land, for a co11sidera-
tion, so as to prevent a hardship upon the com-
plainant. Equity disallows the def e-nda1its i1~ 
such a case f ro-m claimi1ig the land and thereby 
sitbjecti1ig the other party to a hardshi ·p. There 
is s6metl1ing~ so ma11if estly right and just i11 such 
a decree, that it _ ,vould be strange indeed, if the 
people i11 their organic law should have prohibited 
such --equitable · decrees. The due process cla1+se 
does not apply to a case of this kind. Tl1e Court 
~s not arbitra~ily depriving tl1e defendants of 
their property as ,vas contemplated in the dt1e 
proc _ess cla11se of tl1e co11stit11tio11. 

· · • 11any states have enacted tl1e '' Occupying 
Claimants' · Laws.'' These laws declare -that a 
person ,vho occupies la11d under the impression 
of o,vnership and makes improvements, the suc-
cessful clai~ai:it who _ OvV11S the land must pay 
for the improvements -or sell the land in the 

' ' 

unimproved state. These la,vs, which accomplish 
the same result as the decree in · our courts, were 
li-eld to . be co11stitutional. Ross v. Irvi1ig, 14 Ill. 
171; Jones · v. Carter, 12 Mass. 314; see cases 
cited · in 12 Corp. J11r. 1254, sectio11 1044. 

The dicta in Kirchner v. Miller, 39 E. 358·, to 
wh_ich counsel . for defendants adverts, in dis-
cussing the constitutionality of such rulings, 
merely holds tl1at it would b-e a usurpation of 
the defe11dants' rights if such a decree were 

· made and no 1-n-itt1-tal mistake existed. Tl1e case 
co11cedes that where m11tu.al mistake causes a 
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l1ardship, eqt1ity has the po,ver to relieve the 
· ·complainant and it is not a taking of priv ·ate 
property for private use i11 co11travention of the 
constitution. 

Our Chancer3r cot1rts have al,vays been vested 
with the unquestio11able right to relieve a com-
plainant from hardship in cases of mutual mis-
tak:e. Comme11cing with. McKelway v. Armour, 
10 E .. 115, continuing· ,vith Magnolia Co1istruction 
Co. v. ll:fcQuillari, 94 E. 736, and up to the present 
day, equity has consistently rendered s11ch de-
crees ,vith : no question as to their . co11stitution -
ality. It is an inhere11t po"\\1er of this Honorable 
Court to alleviate Hardship ·, especially where tl1e 
defendants themselv ··es have contributed to this 
condition. 

POINT II. 
The decree is equitable. 

The defendants in their brief. u11der Point II, 
entitled, '' The decree gra ,nting . relief to com-
plainant is inequitable,'' cite the case of- DitP01tt 
CJieniical Co. v. Buckley •, 96 E. 466·. That. case 
treated ,vith a rnistake in/ re1Jrese111tirtg pine tanks 
to be cypr11s tanks. It o bviot1sly has no relevancy 
to the case before . us. 

As ,vas pointed out u11der Point I of tl1is, the 
compJaina11ts' briet, and as can be deduced from 
the facts hereinabove reeited, there is something 
.so manifestly fair a11d just, sensible a11d huma11e 
in tl1e malci11.g of the decree ,vl1ich ,vas re11dered 
i11 this case, tl1at it causes 011e to ,vo11der ,vhy 
the defendants impt1g11 it. 

Wl1e11 it is reme111bered tl1at tl1e e11c.roachment 
came irtto bei11g becat1se of a mutual mistak :e of 
fact (C. 40, 1. 34) and that its . existence. ,vas 11ot 
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discovered until almost t,vo years after tl1e 
complai11ant's building _was erected and ,vhen it 
is borne in mi11d that tl1e entire south side of 
the complainant's building, over two stories high 

__ and extending· about 53 feet q,Bep, e11croaches only 
abot1t 0·11e foot over the defenda11ts' land a11d 
that a grassy space of 6 to 8 feet separates the 

· nortl1erly wall of def e11dan.ts' building from the 
·· southerly wall of complaina11t 's building ( C. 39, 
·1. 12 )-vvl1en all these thi11gs are recalled, the 
eqt1ity of tl1e decree is discetnable at a glance. 

l\f oreover, "'\\7l1er1 it is cor1sidered tl1at irrepar-
able damag·e migl1t be cornmitted by tl1e def end-

- ants except for the c:lec1:ee ,vhich has bee11 made 
in tl1is cause -a11d t}1at tl1e rights of · i11nocent 
mortgagees are affected ( C. 38, 11. 19-41), 'the 
decree tak:es t1nto itself additio11al equitable · 
attributes. 

I11 tl1is co1u1e.ction, tht~ opi11io11 of Chief Justice 
Beasley i11 the case of Ariglescy .. v. Colga1-i, 44 E. 

; 203, is instr11ctive. In the co11rse of · tl1e opinion, 
that learn.ed jurist says: 

'' Very f e,v persons, it is believed, in tak~ 
i11g mortg·ag·es on premises app .arently 
-covered by a dwelling· hot1se, verify by actual 

· · sui·vey . of measurement the extent of the lot, 
or its exact location as described i11 the deed, 
and the conseque11ce is that it is the general 
11nderstanding tl1at it is the obviot1s i11tent 

. · of both mortgagor and mortgagee that the 
encumbra11ce shall rest on an area of . la11d 
commensurate with tJ1e dimensions of the 

. b-uilding. Under such a co11dition of facts the 
st1g·gestion 11ever arises that tl1e 1nortgage 
rests on 011ly a portio11 of tJ1e buildi11g, leav-
ing a fragme11t of it 11nincluded i11 the in-
str11ment. '' · 

Is . it -reaso11able to suppose i11 the case at bar, 
that -Camfield Building & Loan Association, tl1e 
-fir"st' mortgagee, · and i1ax I(t1mmel, the second 
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mortgagee, in placing mortgages on the property 
no,v .o,v1ied by th .e complaina11t, Fannie Dorfman, 

-,vould exempt from the lien of their respective 
. mortg ·ages one _ entire side of the building 1 Of 

. t' course no . 

In tl1e case :of svtrattS V. Lottderislager, 96 E. 
678, it l1as been l1eld that in a situation where the 
damage ca11sed by a11 e11croachment or easeme11t 

·· is too -inco11sequential to justify the hardship tl1~t 
\vill . flo,v from the e11f orced removal of the ··· en -

. croacl1ment, ,vhen that encroachment arose 
throug·l1 a -mistake, equity will step i11 and grant 
relief. 

It is there£ ore clear tl1at the decree of the 
. learned Vice-Chancellor in this case is essentially 
eqt1itable. . 

POINT III. 
Complainants are not chargeable with.· negli-

gence or !aches. 
_ Tl1_e defendants, ur1der Point V of tl1eir brief, 

charge complai11ants with negligence in 11ot care-
fully ascertai11i11g the true limits of tl1eir prop -
erty. Defenda11ts state nothing to corroborate 
tl1at charge. On the contrary . the proofs , in-
d11bitably s110,v that complainant's grantor, ,vh_o 
erected the structure, ,vas circumspect i11 that, 
before }1e '' started to build,' lie had a . s11rvey 
made an(l b11ilt tl1e l1011se 1vitl1in_ tl1e bo1111dary 
"lin:es ·_ a·s e_stablisl1t~d. b~y .l1is surveyor'' ( C. 35; 
1. 9 )'. _ 

Was tl1at ·11eg~ligence? Was it 11eglig·e11ce to e11-
g·age .a su~~veyor, pres11mably competent, to stak:e 
011t t11e lot and the11 for tl1e ow11er to erect tl1e 
-b11ildi11g ,vithi11_ tl1e · lines :fixecl h) r tl1e surveyor? 
"\Vhe_re vvas tl1e c11lpable 11eglig·ence of wl1ich d-e-
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fe11dants. complai11 f The a11swer. is, tl1ere was 
non-.e.. Defendants' argument falls by its own 
,veight. 

Then lln·d·er Point VI of their brief, defenda11ts 
assert that complaina11ts a~ barred from relief 
because of laches; tl1at the equity suit should 
have been brought at an earlier date and that the 
complai11ants should 11ot have waited u11til the 
011tcome of the Circuit Co11rt ejectment suit to 
bring their Chancery action. This point is un-
te.nable for the rea.son that since the encroach-
ment itself ,vas question ·ed and tl1ere. was a lik:eli-
hood of esta .b1ishing the fact that no encroach-
ment really existed, the actior1 i11 Cha11cery would 
have been premature. When the Circl1it Court 
fi11ally determined the fact that the building ' of 
complai11ant 's actually encroached on defendants' 
land and defendants threate11ed to chop and tear 
down a substantial part of ' complai11ant 's build-
ing· to their irreparable damage, the11 complain-
ants immediately applied to eq11ity to relieve 
them from that hardship and equity i11tervened. 
So the poi11ts of neglige11ce and laches endeavored 
to be mad ·e by the defendants fails. 

POINT IV. 

T'he- sum awarded the defendants is ample and 
fair. 

Simply be-cause the a·efendants at one time con-
tracted to sell their property to a thir _d ·party, 
,vho- refus ·ed to tak:e title a11d because the da-
f enda11ts thereafter instituted a specific per-
f orma11ce suit against the tl1ird party and lost 
.it and were obliged to ex·pe11d mo11eys i11 that 
litigation to which these complaina11ts 1vere n_o 
party and i11 which they l1ad no i11terest, the · de:-
f endants are 110,v trying· to ·ml1lct tl1e cornp1ain-



\. 

11 

ants of the sum of $1,800. _ It's a plai11 case of a 
liold-up. Equity refused to . permit _ it and in 
effect said to the defendants: '' You admit that 
the value of your land on which complainant's 
building encroaches is worth only $125.00. · Well, 
I '11 order the complainants to pay you the $125.00 
and in additio11 $100.00 for a trial fee in the eject -
ment suit.'' Nothing could be fairer than that. 

. Defendants seem to forget tha~ just as tl1ey i11-
curred expense in litigation so did the complain -
ants. Throughol1t th~ir brief defendants con-
sta11tly harp _ on the expression '' complai11ants ' 
mistake,'' losing sight of the fact that the mis -
take was a mutual mistake and that it has been 
so adjudicated. Wherefore, all the more reason 
wl1y Vice-Chancellor Backes' decision sl1ould be 
affirmecl. 

POINT V . 

. T·he· decree is in conformity with established 
cases. 

· The poir1t wl1icl1 opposi11g cou11sel raises is tl1at 
the cases of McKelway v. Armour a11d Magnolia 
C onstriictiort Co. v. M cQuilla1i are distinguishable 
f i·om the one in issue because in those cases the 
def enda11ts participated in tl1e mistak :e. In the 
~Iag11olia case, the defer1da11t actively partici -
pated i11 the mistake by removing tl1e shed and 
fe;nce and participated in ascertai11ing · the lin e 
according to the survey by hold~ng a measuring 
tape · alo11g the li11e betwee11 tl1e fro11t a11d rear 
mo11l1mer1ts established by tl1e surve y . 

_ In the 1fcKelway case, tl1e def enda11t, Armour, 
stood by and p-assi v ely participated i.11 the 1nis-
take and from . day · to day saw 11cI{el,~1ay pro -
gressing with the erection of a building · on a lot 

• 
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that belonged not to McKel,vay, but to Armour, 
but . at the tim .e of the erection . of the building 
both 1{cl{elway and Armo11r believed the lot 011 

,vhich the struct11re was rising, belong ·ed to 1Ic-
Kel,vay. 

. / 
In other ,vords, i11 one case the defendant 

actively participated in tl1e mut11al mistake and 
in the other case the defendant passively par-
ticipated tl1ereir1 by seeing tl1e structure go up 
and saying nothing ai1d doing nothing. 

·What situation have ,ve 11·ere1 Harry I{aplan, 
complainant's grantor, ·erected the building at 
No. 85 Good,vi11 avenue, Newark, _ New·· Jersey, 
ur1der the ·honest belief that ·he was constructing 
the b11ilding witl1in ·t11e_ boundary lines of the }o~ 
a11d that lie did not encroach on the lands of 
Kalman Lieb a11d Joseph Dasl1efsky. Moreover, 
I{alman Lieb a11d Joseph Dashefsky looked on as 
the building prog-ressed in construction and said 
nothing, also honestly believing tl1at tl1e build-
in•g: at- N·o. 85 ·Goodwin -av ·enue was ·within the 
bou11dary li11es of the lot a11d that it did 11ot 
encroach 011 tl1eir land ( vide p·arag-raph 16A of 
Bill of C·omplaint) ( C. 8, 1. 11) a11d admission in 
a11s,ver ( C. 25, 1. 32). _ Tl1is, it is respectfully 
urg ·ed, is on all fours witl1 the McKelway situa~ 
tio11 a11d constitutes passive participation. 

Futtl1ermore, if any effect is to be given to the 
affidavit of the ·defe11da11t, Kalman Lieb ·, which 
"\\ 7as not signed nor s-\vorn to · ·but was attached to 
the · notice of motio1Y- to strike · the complaint 
sig·ned b·y Saul and J osepl1 E. Cohn, the def end -
ar1ts' solicitors, and whicl1 was served on tl1e 
complai11ants' solicitor on 1fay 28, 1928, evidence 
is clear that not . 011ly did . defe11da11ts passively 
participate in the -commission of the mutual mis-
tal{e, b_11t ~I.so ¢lid actively partic -ip~te. - .. 
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· Near tl1e bottom of the first page of what pur-
ports to be Kalman ~ieb's affidavit, appears this 
statement: 

'' He :X• * * says in fact that the said 
Harry Kaplan asked permission of deponent 
to erect scaffolding on the building b-eing 
erected at 85 Goodwin avenue, Newark, N. J., 
which scaffold hung over on the land adjoin-
i11g, belonging to deponent a11d Joseph Dash-

. ef sky, and that he gladly gave such permis-
. * * * ,, S1011; . 

This stateme11t is quite co11cl11sive ·t11at the de -
fenclants both passively and actively participated 
i11 the mutual error. Wl1e11 opposing counsel i11 

l1is brief states tl1at his clie11ts, tl1e defenda11ts 
herein, '' did not participate in any manner what-
soever in the mistake; neither did they acquiesce 
to the mistake,'' he is obviously mistak:en. 

It is the ref ore beyond cavil that the case at 
bar falls squarely in the determination of Mc-
Kelway v. Armour, 10 Eq. 115, a11d llfagnolia 
Co1istruction Co. v. McQuillan, 94 Eq. 736. In 
addition to the Mcl{elway and Mag11olia Con-
structio11 Co. cases, the following are but a f e1:v 
of the vast number which s11pport the right of 
equity to grant relief to the complainants: 

Sitim-rier v. Seato11t, 47 N. J. E. 103; 
Dellett v. Kemble, 23 N. J. E. 583; 
Meredith v. Sayre, 32 N. J.E. 557; 
Jar1nan v. Freenia,n, 78 N. J.E. 464; 
Haggerty v. ll1cCarina, 25 N. J. E. 48; 
Friel v. Turk, 95 N. J. E. 425; 
Straits v. Loitdenislager, 96 N. J. E. 678. 

Conclusion. 
IIaving demo11strated that the decree re11dered 

by Vice-Chancellor Backes i11 this case is con-
stitutional, equitable, fair in its award to the de -
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fendants, just in its protection to the complain-
ants and is in harmony with the established · law 
of this State, it is respectfully urged that the 
decree be affirmed. 

Respectfully subµ1itted, 

MICHAEL G. ALENICK, · 
Solicitor for and of Counsel with 

Complainants-Appellees . 






