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1. APPELIATE DECIS]OI'E - DO!48 I0UNGE CoRPoFATIoN v. PISCATAWAY.

Done^Lounge Corporation r Jt/a ljome lounge, )

Apnellant,

Tor,rnship Council of the
Tor,rn sh:ip of Pi scat a ay ,

1":':":":': _ - _i
eaicfrnEnl -s6cfroi & daicErn?nr_Esos., by NeiI i{. Schuster, I-sq.,

Ar,torneys lor AppelJ ant
M. Roy Oakr Oso., Attorney for Respondent

BY IIiE DIRECTOR t

Ihe Hearer has fl1ed lhe foLLowlng report hereln:
He are r rg Report

Thi s i s a-n annea] f rom the a..tion of the Tovnshlp
council of the ro"nsnii'-"it pi;;';;;";-i;;;";;.iI""-c.ii"iiil
which on June 28 , 197 L t deni.ed rener^'a1 of appell.ant I s plenary
Retall- Consumptj-6n Lic6nse C-!, for prenrise!-. 153, - 1539 Wes!
Fourth Street r Pi scatauay.

Appellant contends that the Councilrs actlon was
arbi-trary, and had no basis in lav or fact. The Councll ansrereredthat lts action vas based on the prior record of appeJlantand took into consideration the nunerous objectlons rnade
by 1oca1 re sident s.

An appeal dg novp hearing wcs held in this Division,
at vhich the parties had full opnortunity to offer evidence and
cross-exanine vj"tnesses, pursuant to Rule 6 of State Regularion
No. 15. Additlonally, ihe transcript of the proceedlng6 before
the Council \^,as admjtted into evidence. pursuant to RuIe B of
State Regulatlon )tro. 1f.

Upon the fj ling qf the appeal , the Dlrecton entered
an order on August 12, 1976, extending the tern of appellantrs
llcen$e pendlng a hearing of an 0rder to Show Cause rpspectlng
a continuance of the license pending the deternlnatLon of thls
appeal, and until further Order.

0n Appe a 1

coNcrxsIoNs
AND

ORDER
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The Councllr s resolution at the conclusion of 1ts
hearing denying the renewal of the sald l-i"cense, seb forth no
reason for 1ts actlon.

The transcript of the proceedi.ngs before the Counc11,
upon vhich the foregolng resolution was based, reveals that
testlnony uas elicited of ftfteen nelghbors who reside in close
proxlmlty to appellantl s premises. fn surnmary, thelr comolalnts
of conditlons attributed to the appellant may be capsul-atrd as
follovs: excessive noise enanating f rorn within the premisesl
debrls, lncludlng broken bottles; urination outside the
prenlsesl obscene language I frequent necessity of calling
police; destruction of property; high speed driving of cars by
patrorrsl vocal harassnent of persons by lolterlng patronsl and,
in general , conditj,ons which have made their lives unbearable.

Several of the aforesaid vltnesses emphasized that
these deleterlous condltions never occured in this nelghborhoodprior to the transfer of llcense to the present licensee in March,

Police records of the Plscataway Po1lce Departnent
vere adnitted into evidence; these reflect responsgs by po1lce
to appellantts prenises frorn varled sources, f ron April-, 1973
to a short tlme prior to the hearing before the Courrcll. .An

exanlnation of these reports indicate that there vere 186 ;instances
when ca1ls to the police or police actlon of sone sort resulted.
Many of these eal1s cane frorn appellantr s prernises ltse1f,
particularly in the flrst six months of operation uhen a .

mal-functloning alarn systern repeatedly attracted the police.
Nevertheless, during thls three year period there

were thlrty-six calls resulting fron complaints of disorderly
persons; twenty-three resulting frorn loud soundsl ttrj,rteen uhich
related to robbery or larceny; and ten vere caus€d by fights
or anticipated fight s.

Addi-tlonal1y, a petltion lras presented to the Councll
sisned by ninety-four iersons cornnlainins of (t) Double oarkine:
GI"5p""f i.i'e ;- ("3 

1 

- s"i,"i.i #ia""i !; " ( i;i' f; ,.;;' ;i;"- ;;; ;; ; "f it* 
^'-'

Inebriated patrons roanlng the neighborhood at all hours of the
day and nlght; and (6) Degeneration of the neighborhood as a
result of the presence of sald establishrnent.

At the Dlvision hearing, testimony vas elicited of
David Thonrpson and his vife, Estelle Thornpson, who are the,
holders of nost of the capltal stock of aDDellant eorporati-on.
The thrust of thelr testlnony was that, at'no time r^rere formal
charges instituted against the licensee elther by the Council
or th1.s ulvision wlth respect to alleged vlolations of either
Borough ordinances or state regulations (save for a ninor gambling
at pool table charge) resulting fron the large nunbef of pol1ce
visits.
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Tbornpson adnltted that, tvo )tears prevlou.slyi he hail
been warned in-conference vlth mrinicipal.olll"l?1: illl^llt
place was a source of annoyance, particularly with resFect to
ioud notses and parklng iniractioirs. In consequence of that
conference. he added sound-resistant constructlon lo lne
;;;;;i;;-;i lrte-pretr""s and placed logs or barrlers ln the
i'i"r.i"e-r"l . ire'ruritrer iani.ileo that-the exterlor ]:ot does
;;i;;;E coni""e."li, and he tries to Pr.eYgnl this' .He has
lernlnated Sand-pfairng uithln his establishnrent and presently
;;;ili;-;"elurio"it""i vho plavs records for the enterlainment
ii"rriJ'!""!;r:--fi;-e;i"a tirlt ihe nusic can be heard bn the
eitJrioi. and further--aenfea that all of the conplatnts of nelghbors
;i;;;ie-;; aifriu"taut-e to the subject prenlses. - 

?he roanlng,
bandsofyorrngnenthatcausesomuchoftheproblemsarenot
hls patronsr he asserted.

The cruclal lssue in this appeal is: does apPe1l-antr s

record presented to the councll justify the councllr s actlon
i;-d;;ri;g renewal of llcense. In short. did the counci'l act
riiaionhri and in ih;;;;;a; exercise of its discretlon 1n lts
i"iiii'ii.'ii;t ---

Appellant alleges that 1t, dlcl not substantlally vlolate
any Dlvlsioi-r"eniiti.n lovernrng, the conduct of llcensees and

"J! oi ucensed-preriuu"i and thit no dtsclplinary_proceedings
iii"-irriii;i;d 6t-in; c6uncll,against_1t. Tt'ould.have been

i-ror" iatisfacto'ry-proceaure foi ttre Councll to lnitiate such
proceeallngs upott tiretlflc charges and to base its refusal to
i'enev on in adjudlcated record.

It is understandable that loca1 lssulng authorlties
at tlnes vithhold the lnstltution of dlsclpllnarv chllC-qf
in"""-,"rr"nteo v:-irr-the expectatlon. that the llcensee v1l-1
raxe-goJa falth efforts to inprove the condltions lnthe
o"""uiio" of the Ucensed prelnlses. R' B-' & w' CoFnor?tlor\ v'
ilbrth celdveff, Bulletin 1921 ,Iten 1.

In a para11e1 natter to that of above c'lted 'caset
the Dlrector held the folloving: i

'rThusr 1n this natter, entirely 3P?Tl f:9T ll:
consideration as to appellant I s cu1pabl1lty for the
deLeterlous conditlon!' vhich surrounded thls
establlshrneni, th" broad question posed before the
Council on th6 subject applicatlon for reneuart \'Ias
rrhetherr in the light of btf ot.the surrounding
circumstances and 6onditions, it 'nras.good for ^ t

North Ca1dr^rell and the neighborhood involvedt.ton
this tavern io continue to-exlsl at thls partlcular
location at all . The objective judgnent of the
Council vas that its continuance voul-d nof serve Ene
public intereii und tt" inrnediate, netehborhood ' 

rr.

btAmbola v. North Ca1dwe11 o Bulletln 1922' r\em 1'



98 Iq. 661 ; Fornarotto v. PuLIic Ut
105 Id. 28. We flnd no such abuse.

t

I

t

2072,

Tt 1s firrnly established that the grant or denlalof an al-coho11c beverage llcense rests in the sound dlscretlonof the Board 1n the flrst instanee and, 1n order to prevall
on thls appeal, the appellant nust show'unreasonable actlon
on tbe part of the Board constltutlng a clear abuse of suchdlscretlon. Raiah Liouors v. Div.-,p-1[- !leo}of"lq. Lev. Contro
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3_3_N.{:. sgpgqr. 598_(App. tttv.'r955) ;

be proper to state the applicabl_e J-egal
to the deternlnation hereof. The burden

N.J. 4Bl+ (196il, Prii:i. to anariiins ffi testirnony, 1t vouldprlncinles netstinent- of proof iir h11 those

As was stated
586, 597 (r946):

in Zicherrnan v. DriscoJl, 133; N.J,t.
l

rrThe question of a forfelture of any properly
rlght ls not 1nvo1ved. R. S. 33:1-26. A liquor'
ljcense ls a pr1vl1ege. A renewal l_lcense is Ln: the
sane category as an origlnal license. There ls ho
lnherent right ln a citlzen to sell intoxlcatlngr
]lquor by retall, Crovlev v. Chrlstensen, 137 U;S.
U6, and no persori is entltled as a natter of lawi to
a'lln
2r4i',

lieense be renerrred rests in the sound:of the issuing authority. Unless theie
clear abuse of dlscretion this court
lnterfere uith the actlons of the.
authorlti e s .

,

1s one that nust be carefully supervised an
e l"i quor
d and lt

busine ss

should be conducted_by reputable people in a
reputable nanner. The conmon tnterest of the
general pub11c should be the guide post in the
lssuing and renewlng of l-icenses.rl

The r,rell establlshed principle is that a 119ensee 1s
responsl,ble for condltlons both inslde and outside the

a l1cen6e.
issue of a
dl scretlon
has been a
shouLd not
con st ltute d U

licensed pre01 se s. Gueche
Iten 5; Perklns v. Nevark,

Citv, Bulletln
ften 2. I

In Nordco v. State, 43 N.J. Super. aZZ (App, Ofv.
1957) wnfcn lnvolved an appeal fron the afflrnance by:the
Dlrector of thls Dlvislon- ironr the local authorltyt 

"-.determinatlon

Inc . v. Unl-o
Bulletln 2081,
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denvins the rener'ral of a tavern r lenary retai] consumption
ii;;;;!r-l-he-co,.-,"i held that there vas'no abuse of dlscretlon
in the i,efusal to renev this llcense based upon the.tavern being
a--"iroutte spot" in that the nofice \nere sumnoned fifty-nine
iirnei Auring the year for disturbances. Said the court (at
p. 282):

'rft seems to us entlrely proper for both
the 1oca1 and the state agencies, wlien passing
on such appllcaticn, to take into aecount not only I

the corrdui:i of the iicensee, but al so condltions
. not attributable to its conduct, which render a

continuance of a tavern irr a narticular loeatlon
agalnst the Public interest.rl

Frorn the entire record hereinr it has been clearly
shovn that appellantt s prenises ha-q becorce a source o1'

irouble and annoyance t; the neighbors and to the po1lce '
The nunber of repeated ea1l.s to the Dolice requiring responset
as \,re11 as continued noi se untl1 early norning hours caused
by patrons clearly characterlzes the Dremises as a nuisance

'ritir r+hi cfr the nuiricipality could well do w ithout.

I find tbat the Boardt s actlon was properly withln
its discretionary pover and not manjfe.stly erroneous 9I-
unreisonatre. Nordc-o. rnc. v. stater \3 N.J. Super. -277(.qppl oi'u. tlfZ).-Tr.til"r tite Direatoir absent such clear abuse
or' irnrea sona6ie or arbi{,rary exercise-of discretion, should
n.rt substltute his judgnent for that of the Boar<l or reverse
ii" iitai"e. Lvons"Taims.Tavern, Inc. v. Mun. B-d' 4-k--3ec'r
Nevark, 55 N.J. 292 \1970)"

I further find that the prenlises are a publ1e nuisance
and that apnellant cannot control his patronagel hencet-it.uas
responsible for the condjt,ions givlng rise to Such conc]uslon.

Neverthel.ess, the Directorr s Do\'rer includes molding.
a concLusion that is equitable under the clrcumstances' lledvrs
Baro krc. v lli ghts!iv,i;-s!!r3. ri-i"r"irt"t'-"6co"i ""aea 

Tfr5f-
fficiTTe reversed'in order to afford an

oppo.iunity to the appellant to exe^cute,a person-t9;P9llo"
tiinsfer of the license to a bona fide transl'eree v1t.n1n

"iiliiy"ig0) auyt-i.ot the date of the 0rder of the Director.r-
;ii;;i"d ifrJ-oribctor iccept this reconrendatlon. Ars Inn, rnc.
v. South Belnar, Bulletin 2220, Iten 1.

Concluslons ard Orde r
Urltten Exceptlons to lhe Heerer rs report wlth

supportlve argr.unents were flLed by appe1lant. In addltlon
thireto, Oral*Argurnent was had beiore me, pursuant to Rule 14
of State RegulatLon No. 15.
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I have analyzed and assayed the satd exceptlons,
and f lrd that they have elther been consldered and correctly
resol.ved ln the Hearer re report, or are devold of merlt.

. The Hearer flnde that the premlse8 are belng op€rated
as a rrpub3.lc nulsance l and that appellant cannot contliol, 1te
patronage i hence, 1t wag..responslbl.e for 'rcoridltlone glvlng
rtse to s uch conc1ug1ons ".

Havlng found, therefore, that the actlon of the
counc.l 1 wa8 propef and wlthln lts dlscretlonary pouer, and
not "manlfestLy errorreoug or unreagonable ". Nordco. Inc " v.
staLe, 43 N.J.-super. 277 (App. Dlv. 1952), Ed nevdTrrElesg
recommended tbe actlon of the CouncLl Ehould be rrreversed ln
order to afford the appellant the opportuntty to effectuate a
person-to-pergon transfer of Llcense to a bona flde transfer:ee ".

ALthough I am vrll.11ng to enber Order thaD v,,ould be
eguttable and la1n, I cannot, under the facte and clrcrtnstarE ee
of thls case, accept the Hearer ts recommendatlon that a,perscn -
to-person transfer r.Jould be ai'r adequate correcttve of the
condltlons vrhtch gave rlse to the CounclLrs actlotr.

- Durlng the course of oraL argurnent, I fe Lt that,
shor.t of afflrmance of CounclL rs acElon ln denylng reneyJa1,
there appeared bo be a conceneus that both a pe rson-to-person
and place-to- p1ace transfer ulrhln a lLmtted tlne would be
falr ard rea8onable to both parttes.

I, shall, therefore, enter an order reverslng theactlon of Councll ln order to alford appellant an opportunltyto effectuate both a pe rs on-t o-pe rson and pi,ace-bo-pl.ace trais fer.
to. a 

- 
bona 

- 
f j.de- transfer.ee wlthln nlne ty days of the alatq ofulth1n orde r 

"

Aceordlngly, 1L 1s, on thls 2Eth day of December 1!J6,

ORDERED that thre actlon of the respondent Tolrnshlp
Councll be and the Eame ls hereby reversedi and 1t ls furbher

oRDERID that Councll be and 1s hereby dlrected to
reneu appe LLant rs llcense for the curr:ent llcense perlod,
expressl.y subJect to the foS.loulng condltions:

(1) Rhat the appeLLant shaLl eifectuate a petr,son-
to-person transfer of lEs sqld llcense bo a bona flde
transferee ulthln nlneby days from Ehe dare of tnf
order or sueh extenslon of tfune the.reol', that may be
granted by Councll. or the Dlrector of thts Dlvlslon;but tbat any appllcatlon for such exben8lons should begranted onLy for and unde r dnusuaL arrd crltical
ctrc Lms tance s .
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George C, Maurer,
t/a Enterprise Liquors t
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(z) If an appllcablon 1s made for sald transfer,
and tri iot approvid uy tne Councll ln-the exerclse of
its dfecretlon rlbhln- bbe above stated perlod of t1ne,
cr any extenslon of tlme Sranted by CounclL or the
i.tt"rcior of thls D1v1slon, the sald lleense sha1l be
cance l.Led .

JOSEPH H. I;ERNB
DIRECIOR

- MAURM v. TEANECK.

APPe l lant '

Township Council of Lhe
Township of Teaneck'

On Appeal

CONCLUSIONS
and

ORDER

Respondentt.

Samuel J. Davidson, Esq., AEcorney for Appellant
Jacob Schneider, Esq., Attorney for Respondent

BY THE DIRECTOR:

The Hearer has filed rhe following report herein:

Hearer I s Report

This is an appeal frorn the accion of lhe Township Council of the Township
of Teaneck (herej,naftdr Council) which, on January L9, 1976 suspended appellaners
Plenarv Retail Distribution License for four days, followi-ng a finding that appellant
sold alcoholic beverages Lo a minor on November 2L' 1975. The suspension of license
was sEayed by Order of the Director on February 24, 1976, pending the determination
of this appeal.

Appellant conLended that the action of the Council was erroneous and should
be reversed. The Council denied Lhis contention. A de novo apPeal in this Division
was held pursuant to Rule 6 of State Regulation No. 15, wirh full opportunity afforded
the parties t.o introduce evidence and cross examine witnesses.

Testimony of appellanL and his wife, Joan !!aurer, together with that of the
minor, MaEthew, established that the minor, then sixceen years of age, obtained
alcoholic beverages from appellant, because he appeared over Ehe age of eighteen
years, and by producing a motorcycle driverrs license belonging to his brother. This
license appeared to set forth the age of the holder thereof as over 18 years, con-
sequenEly he oblained the alcoholic beverages without being questioned rel4live to
his ege.
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SergeanE Anthony Scolpino of lhe Teeneck Police Youth Bureau, who had assisted
in lhe apprehension of lhe minor, testifi.ed Ehat the minor appeared Eo be of sEalulory
naturity. However, Lieutenant Donald Campbell, also of lhe Teaneck Police Deparf-nent,
who arresled the minor, Eestified Ehat, in his opinion, Ehe minor did not appear
to be of statuLory maturity.

The burden of establishing that the Board acted erroneously, and in an
abuse of its discretion, rests wiEh appelLant (Rule 6 of SEate Regulation No. 15).
The ultir0efe test in these rnatlers is one of reasonableness on Ehe parL df the
Board. The Director should no! reverse unless he finds, as a facc, that Lhere vra6
a clear abuse of discreEion or unhrarranted finding of fact or nistake of law by
the Board. Hudson-Bergen Countv Retail Liquor Slores Assrn v. Hoboken, 1.35 N.J.L.
502 (E. & A. 1947).

Extenslve memoranda of law r.rrere prepared and iurnished by both counsel.
AppellanLrs atlorney stressed the finding by Lhe Municipal Judge thar appellant was
not gui.lly of corrnitEing the criminal offense of Sales to a Minor (N.J.S,A. 33:1-77).
He argues that this finding, coupled with the production of the fraudulenE license
and the impression that Ehe minor was truly over eighteen years should be sufficient
to require disrnissal of the charge.

However, such thesis lacks merit when exarlned in light of the sEaEutory
requireroen! Lhat the oinor must represenE, in wriEing, that he was over 18 years of
age. Further, it has been long established under Regulations of this Division, and
by decisional Precedents, EhaL the representation in writing required by the Alcoholi.c
Beverage Law is e writing rnade by Lhe rninor at or prior to the tine of sale or service.

Display of a driverrs li.cense tes long been held co be insuffj-cienE upon which
a sale !o a minor posing as an adul! could be used as a defense, Sportsnlan 300 v,
&9I9y, 42 N.J. Super 488 (App.Div"1957). This docErine has been and consistently
long fol-lowed, nost recenCly in Balzarrs DellcaEessen lrrc", v. Teanec.B, Bulletin 2llO,
lEenr I (and cases cited therein), affirmed by the Appellate Division ( 1974) in an
unreporLed decision, Bullecin 2139, lEem I.

Accordinglyi it is recomBended that an Order be entered affirmlng the action
of the CounciI, dismissing the appeal and fixi.ng the effective dates for,the suspension
inposed by the Council stayed by Ehe DirecLor pending the determination of this appeal.

Conclusions and Order

Wri.Eten ExcepEions to the Hearerrs reporE were filed by the appel,lant,
and an Answer to said ExcepEions was filed by respondent, pursuan! tu Rule 14
of SEate Regulation No. 15.

ln its ExcepEions, Ehe eppdllant argues LhaE ti]e llearer clrose Eo .]ignore
ttie tesEimony of a.police sergeen! assigned Eo the local Youth Bureau, hrrio
testi.fied tllaE the minor appeared t)teover eighteen years of age. He furttrer
contends that the Hearer gave rnore weight to the testinony of a police Lieutenant
who was not an experl 1n judging ages and vrho testified that the ninor did not
appear to be of sLatuLory rnaturiEy.

There is noEhing in the record r{'hich indicates that the sergeant had
nore expertise in judging ages than the lieutenanL and thal, in consequence
Lhereof, his testi.nony ehould have been accorded greater ra'eight" The record
clearly refl€cts Ehe fact that the lieutenenlrs teslimony of Ehe subject,
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minorrs appearance of lack of statutory maturity was corroborated by the
true age of lhe individual. There is no meriL to these argunrenEs'

Appellantrs conEenLlon that Ehe dismissal of crlmina1 charges aSainst
hirn is a iactor to be considered herein is similarly wilhout nerit'

The fact thaE appelhnE was found noL guilLy of serving a minor in
the local municipal proceeding is irrelevant in arriving aE an adjudication
of the subject charge. This i-s an action againsE the licenseet and not
againsL an lndividual" Furthermore, the subject action is a civil proceeding
.id th,t" the truth of the charge must be estabtished by a fair preponderance
of the believable evidence only, and thus! different from the crirninal
charge levelled in Ehe Municipal Court against the seller, which was

criminal in naLure wherein the guilt had to be proven beyond a reasonable
doubt. See ln re Schneider, 12 N.J. Super. 449 (APP. Div. 195I); Kr-.rvis v.
Hock, 137 N.J.L. 252 (SuP. Ct. 1948) i 9uller Oak Tavern v. Division of
Alcoholic Beverage control, 20 N.J . 373 (I956).

APPellant alleges that the Hearer erred in not dismisoing the charge
because rhl productim of Lhe fraudulent license by Ehe rninor, and lhe
impression thaf the minor was lruly an adul! dicLated such dismissal'
Counsel cites the case of Laurino v" SLaLe Divlsion of Alcoholic BeveraAe

Sllgl, 81 N.J. Super. 22o (App. Div. 1963), in supporE of his contention
Lhat appellant has successfully establi-shed the necessary elemenLs t.o provide
a compleEe defense to the charge herein.

In .Laur!-gg two feinale rninors (ages tvrenty and sixteen) sought employment
on licensecl preinises. Both girls orally represenled themselves !o be :

Lwenty-61g years of age and submitted what purported to be genuine baptismal
certificaEes reciting dates of birth indicating their ages Lo be llrenty-two
and twenty-one respectively. The licensee thereafter escorted the tr^/o young
Iadies to local police headquarters where chey were fingerprintedr issued proper
idenLifiuation and cerlified by the local Police DeparErnent as having cornplied
wiEh the provisions of Lhe local ordinance respecting ages of ernployees on
licensed prenises.

In a subsequent disciplj.nary proceeding against the licensee on charges
alleging employmenL of the said urinors and sale of alcoholic beverages to them,
the then Director concluded Lhat each minorrs appearance was such lhat an
ordinary prudent person would not belleve them tro be of age. Hencer the
defense fai led"

On appeal the Appellate Division reversed. The court said inter alia;

"... t^ie discern no greater efficacy in a false representation
in wricing as to age rnade to the licensee on a recorruuended ABC
form at Lhe time of Lhe sale, upon l{hich he honestlv relies in
making the sale, Lhan in a similar written false representalion
rnade only a few weeks anterior to sale on a form prescribed by the
local liquor €ontrol board, upon which both the local board and the
licensee relied in eood faith.."""
(enphasis added) Laurino, jllplg r aL p. 225.
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The facts in the insianL natter are quite di stinguishabl e. Thelicensee herern did not obtain Ehe requested,wiicten represenLation, whichwourd enLllled him to the defense upon which he relies. - 
rurtheiror., lrri"

42 N.J. Super. 488, ASZ t@
prevailing princi.ples relaiive thereto.

Divi.slon has inrerprered Leurlno ro be rimired Lo rhe parEicu r;;;;;;";;..".."
and facts Eherein. See rs 300 v. Bd. of Conr

estebli zt
and

of

- Appendix -5 (page 89) of the Dlvlsion Rules and Regulations set.s forththat, in discipLinary proceedings involving alleged sales of alcoholic beverageslo a nlrtor in vlolation of .ful,e_ I of Slate ReguliCion No. 20, Ehe licensee rnayestablish the defense provided by N.J.s.A. 33;r-77 by affirrnatively showingall of the following: (a) that Lhe rainor falsely represenLed himielf rnvriling to be of age; and (b) that the minorrs appearance was such thac anordinery prudent person would believe him to be of age; and (c) that ihe salewes nade in reliance upon such written representatior,, afr-appuarance, and inthe reasonable belief that the mfnor was of age.

. Hence, it is not a defense that mere verbal inquiry rnay have been rnadeas !o the age of the minor, or that the minor had veruatly- ruisiepresented hi.sage' or thet the minor had displayed e driverrs license 
"i.,i.h ""p.."unted his

age as over eighteen. The represencation in writing required by the atcoholic
Beverage Law is a r*iting made by the mi.nor aL or prior to the time of sareor service. Sportsnan I s 300 v. Nutleyr -gry"

Thus, the Hearer property applied Lhe firmly established principlesto the facts in this case. Apperlentrs reliance upon Laurino is Lispraced endthis conlention is, therefore, rejecEed.

Appellantrs additional contenlion thet the statute reducing the egeof olatutory maLurlEy from 2I to 18 (N.J.S.A. 9:l2B-1), in effect, (I),
modified and (2) repeared N.J.s.A. 33,r-77 and Ehus, cieated . .,"" poii.y
thereby ellminating the various requirements that a licensee nust "itabli"tto provide a defense Ehereunder is petently frivnlous, and is devoid qf
me ri t.

r have examined the other natters seL forth i-n the exceptions and frndthat Lhey have either been considered "and correctly resolved in the Hearer,sreport, or are lacking in merit"

Therefore, having carefully considered the entire record hereinoincluding the lranscripLs of testinony, Ehe exhibils, Ehe Hearerrs ."pir.,the written exceptions EhereEo, and lhe ans$rer b the said excepEions, Iconcur in the findings and recommendations of the Hearer and adopc them as nyconclusions herein.

Accordingly, iE is, on Ehis 6rh day of January L977,

ORDERED thaL Lhe action of responden! be and the s4me is herebyaffirned and lhe appeal herein be and the same is hereby dismissed; a.ri it isfurther
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JOSEPH H. I,ERNER

'- 
: 

DrREcroR

3. APPEIJ,ATE DECISIOI.IS * STAMFAC, INC. \7. POINI PLEASAM BEACH'

Stampac, Inc., t/a
Hof f nran's Beach House,

oRDEREDthatP}enaryRetailDistributi"onLicenseD-2,issuedbylhe
Township Council of the Township of Teaneck to G(rorge^C' nluytt:-t11, 

-*^
Enterprise Liquor Shop, for prernises 44I Cedar Lane' Teancck' be ano Ene

;;r; ;" hereby suspended for four (4) days conunencing 2:o0 a'mc on

lforrJ.V, .lanua-ry lQ-t lg77 and terminating 2:OO a"n' on Friday' January L4'L977'

PAGE 1T.

On Appeal

CONCLUSIONS
and

ORDER

APPeI lanE'

lLayor and Council of the
lJorough ctf Point Pteasant Beach.

Respondent.

Kunznan ' Kunzman & Yospin' Esqs
:l in, Sinn' Gunning' SerPentelll

BY TIIE DIRECTOR:

By Edwin D. KunznBn ' Esq. ' Attorlleys for AppeLlant
Fitzsirnnons, Esqs. ' By Eugene D' SerpenEellit Esq'&
AEtorneys for ResPondenE

The Hearer has filed the following report herein:

Hearerr s Report

This is an appeal from the aclion of the l"layor and council of the Borough

of Point Pleasant Beach (hereinafEer council) which' in granEing renewal of

appelLantrs Plenary Retail Consumption License, C-13' imposed special conditions

therelo which appellant considerei onerous. FoIlowing the appeal' lhe Director

of this Divisi'on, by orcter of July 30, 1976' stayed the inposition of such con-

d iL ions pending Lhis aPPeaI'

A de novo hearing was held in Ehis Division pursuant to Rule 6.of SLaEe

n"gl,f"tioi-l{;J5 at which the Parties r'lere Permitced to introduce evidence and

tr6ss-exami-ne rvjtnesses. ln addition, a lranscript of the proceedings before

Lhe Council was adrnitEed inLo evidence, in accordance with Rule 8 of Slaee

RegulaEion No. 15.

The Resolution adopted by the council on July 12, L916, restricLs aPPellanEs

license by the following conditions, which uriay be summarized as follows:

(1) Package liquor not to be sold after 1o:o0 P'11'

(D No music, whether live or recorded' and no live
enler!4rrrnenl shalL be permilted a! any litre
except that dinner rnusic n4y be utilized during
dining hours in the reslaurant on the second

floor of Ehe Preroises '
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(3) Security guards shall be Posted aE all entrances
Eo check each and every patron for proper idenEi-
f ication. ...

(4t Two security guards shall patrol the oucside
during the hours of 9:00 P.M. Lo closing....

(5) Sufficient personnel shall be provided for purpose
of retrieving all litcer.,.by 9:00 A.M. of each
norninS. . ,

(5) Occupancy regulaLions shall be Posted.
(7) A number of persons emPloyed equivalent to one

half of the number of bartenders on duEy one
hour prior Eo closin8 shall be Posted outside
preruises for c rowd disbursal.

(8) A11 physical altercations...nrust be reporEed Lo
the Po lice.

(9) AII doors and windornrs shall be kept closed...
(10) Violations of conditions shall be grounds for

hearing by l4ayor and Council....
(11) These conditions Lo be effecEuated within seven

days .

The subject resolution vras adopted afEer Council heard the testirnony of
several residenls !n the area who recounted a detailed history of difficulties
arising from the appellant's premises by its youthful patrons, !r'ho, late in Ebe
evening on Thursdays and Fridays, as well as weekends, were such a very disruPtive
influence upon lhe residents of ehe area.

Testimony given by appellantrs presidenE and one of the principal stock-
holders, Louis A, Pirone, indicaEed Ehal Ehere was no substanEive objecEion to the
condiEions imposed wirh the exceplion o{ condition (2) relaEing to the Prohibition
of live or recorded ausic in other than Ehe reslauranu locaEed on the second floor
of Ehe licensed premises.

From Lhe oral descripEion and pholographs entered into evidencer Ehe
appellantrs establishnent consisEs of a large rLt shaped t$ro story building locaLed
along the beach, and a large parking area aE side and rear of said Prerdses. The
nandate of the resolution, other ttran the challenged section, has alreedy been com-
plied with, but the prohibiEion agains! Iive music would be t.oEally disascrous,

The building can accomodate 850 paErons and there are bar stools thaE acco-
nodaEe about 250 of Lhis number. Despite the huge nurobers of young people serviced,
Ehere has been buE a rninirnunr of trouble, and no disciplinary proceedings have been
instituted againsE the liceuse during the past two years, when t.he apPellanl htas . ,the licensee.

The testimony both before the Council and aL lbis Division relating to the
complainEs regisLered againsE che patrons of appellantrs establishmelt are noL here-

|-
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seE forLh in detail as Ehey are not, in the uiain, controverted, The Council
has attempted to renedy the conplained of condicions by \4'ay of the special
conditions imposed, which although stayed by Lhe Direclor of this Division as
aforesaid, have been generally cornplied with by appellant. This has substanlially
reduced the problems ouLlined in the aforesaid testinony.

llence, the issue has narrowed to the prohibition by Ehe Council of live
or recorded urusic being offered to the guests of appellanEts rurin bar area on
the ground floor, Appellantrs objections to that restrlclion are varied and rnany.

Flrstly, appellant contends that this restriction is discrirninatory in Ehat
there are at least five licensed premises in the Borough which have live rnusic, and
whose licenses do no! contain special condilions. Hence, the condit.ion imposed here
is discrirninatory. In a prior l|ratter where this contention was advanced the DirecEor
determined:

I'Appellants aIIege that respondentrs action was
erroneous in that a licensed premises across the street
vtas noE subject to the same condition. , ,..The cases are
legion wherein local issuing auchorities granted licenses
or granted renewals thereof subject to speclal condiLions.
In Cesar v. Trenton, Bulletin 951, ltem Z, the Director
affirmed the action of the local Board in renewing a
license Eubject to a condition sinilar to the one inposed
in the inslant cas e.

Borko v. Mansfield, Bulletin 1894, Item 3;
Bullecin 1894, Item 4. I find this contenrion Eo

Cf. Erin Hotel Ltd v. Belrnar,
be lJithout nerl !.

The other contentions of appellanr, i.e. that Ehe special conditions deprive
appellanE of its property without due process; they are vaguei creete undue hardship;
and were arbiLrary and capri-cious are sirnilarly without substance. cf. Ats rnn, rnc.,v. South Belnar, Bu11e!in 2220, Item L.

Frorn the testimony of Pirone respecling the rnagnitude of his operaEi.on, iE
appears thaE the ballroom-bar facilities on the ground floor of the establishrnenE
are the nEinstay of the entire business, vhich contains the beginnings of a rest-
uranL faciliEy. lt is his plan, given suffi-cient ti!l.(r to reduce the present indebt.ed-
ness of Che business, to develop the entire operation into a first class rescauranc.
The premlses had been a bar-ballroom tyPe operatir:u for the past thircy yearsi hence
the Eransition mus! be gradual for such transiti.on to be economically viable.

' lt is to be noted that lhere have been n,r .iisciplinary proceedings instituted
by the council against appeLlant., particularly charging appell.anL wiLh qrainEaining

'a nuisance. From Ehe testimony of several of the Council's wiEnesses, although there
nay well have been grounds for such charges, none \ire re nade. No charges need be madeto establlsh conditions to a license. old MilI Stream lnn. 1nc. v. pirarnus, Bulletin
22L5, ltem 1 . However, the mcre abs..,"E-iT-ha-tges gives rise to an impressron that
Ehe conditions descri.bed rvere noE so severe as to liandate the instilution of such
proceedings.
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The appellant has Ehe burden
Council was erroneous ard should be
No. 15. I find Ehat appellanr has
the Council should be affirnred, and

BUI,L&TIN 2252

of establishing ttrat the acLion of the
reversed, Rule 6 of State RegulaEion

not net this burden and Ehe acEion of
I so recommend.

with supporLive argument
was filed by the Council

Hovever, it is recomnended further that condition No. 2, respectlngrlive or l'ecordedr music, have added to j-t a phrase lafter midnight durlng
weekdays and one orclock on weekendsr, which addition, logecher with Ehe
other conditions in full force, would undoubtedly reduce the rajor problems
cornplained of. This sirnpte rnodification, substantially eliminaEing the
bulk of Ehe complaints, would not result in the toEal economic disasLer
descrj bed by Pirone.

Nonr-Lheless, if such modificalion as recomnended to the Director of
lhis Division is accepted by him, notation should be given Co the parties
that, aE the expiration of the license year, should the addition of Ehe
rnodification nol resolve the problerns, the Council is in no way prevenled
fron attaching the special condition withouL the modification upon any
renewal of said license or Eo aake such other action as iC deems necessary.

In sum, it is recamnended that the action of the Councll be.affirmed.
subjecl to the above nodification, and the appeal herein be dismisd.ed.

Conclusion and Order

Written excel)cions iu the Hearerrs Report
were filed by appell{rnc, and an answer thereto
pursuant to Rule 14 of StaLe Re,eulation No. 15.

I have carefully considered the said exceptj-ons, and find that they
have either been corrsidered and correctly resolved in lhe Hearerrs Report
or are lacking in merit.

The essential thru;L of said exceptions is appellanEts apprehensionthat if the reconuocilded modified special condiLions are imposed, the licenseo
estabLishnent would becoue bankmpt shortly; that because of that fear,
appellanE requests thaE the said special conditlonsras modified by the Hearer
collurenc e on Septeniber 1977.

I find .:ppellantrs contention devoid of merit because the welfare of
the public is paramouni to any negative fiscal siluation which nay resul!
from Lhe irnposition of ttle said speclal conditions. Cf Nordco. lnc.v. State.
43 N.J. Super 277 (App.Div.1957).

It should be poini:cily ernphasized thaE the special condi.tions were
deemed necessary and proper by the Council in order to provlde for proper
control as authorlzed by lhe Alcoholic l3cverage Law N.J.S.A. 33:l-39. and
!o serve the best inte:esLs of Lile coiruriuriity, qorko v, Mansfield,Tgrp, rBulLetin 1894 llem 3. The impositioii ol: special condicions is an endeavor
Eo obtain ameliorai:ioo of the situatio cornplained of. Wenzler v. Hillsfde,
Bu l Ie Lin 2!t'2, LLct:.
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Having carefully considered the en!i.re record herein, including the
transcript of the lescimony, the exhibits, the Hearerts Report, the
exceptlons filed lhereto, and the answer to Lhe said exceptions,, I concur
in the fi.ndings and recommendaEions of Ehe Heafer and adopt them as rny
conclusions he rein,

Accordingly, it is, on this 20th day of December L976

ORDERED that, the action of the Council rrith respecr to ahe inposltion
of Ehe speclal condiEions exclusive of the special. condit.ion (2), and the same
is hereby affirned, and iE is further

ORDERIID thaL the inposicion of special condition (2) in the Councilrs
Resolution is affirnoed, as expressly modified by the addit,ion ofi the phrase
"after midnight during weekdays and one orclock on weekends'r I and it is
further

ORDERED that Lhe with exceptj.on of speclal condition (2), ihe condilions
attached to the resolution of Council, (1) rhrough (lI) be and the same are
hereby approved nunc pro tunc; and it is further l

ORDERED thaL the appeal herein be and the sarne is hereby dismissed.

JOSEPH !I. ].ERNER
DIRESTOR

4. STATE ],ICENSES - lfEW APPLICATIONS FILED"

$naLd D. llecander, Jaa.e e L. ,Peter M., Daniel F. & Steven K. Mirassou
t/a Mirassou Sa1ee Comparry
3OO0 iborn FoaC
San Jose, CaJ.ifornia

AppJ-i"cation fiied April- 13, Lgl?
for lilai.ted wholesa.Le license.

Barauir, Inc.
t/a Breversr Horl-d of ltighl,and park
JJ Raritan Avenue
Higblend Park, Nev Jersey

Applicati.on fil"ed l,larch pZ, !977
for person-to-person and pl_ace-
to-place tra.rrsfer of State Beverase
Di stribr,rtol'rs Liccnse SBD-53 fron-
Gerurd Cal"abrese, l/a Haledon
Distribrtjng Co., E Manpld Stroet,
rea!, Hal,edon, Neu J e.rsey.

Cane:on laporte, Inc.
20 Statlon PLea, EVergreen place
East Orange, l{ew Jersey

drq.ri.C$l

Joseph H. Larner

+plication filed AprjL A, LfiIT
fer r.inited Uhole s8l"e License.

Director


