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HENRY CLAIR.
Appellant,
and vOn Appeal.
CHARITY ANN TERHUNE,

Respondent.

Points of Appellant.

The bill in this cause was filed by Charity Ann Ter-
hune for the purpose of compelling Henry Clair, the
above appellant, to re-convey to her, free from all in-
cumbrances, certain lands in said bill described, which
lands had been by her and Peter H. Terhune, her hus-
band, conveyed to said Clair, and to declare void as
against her two mortgages, given by said Clair, on said
lands, one made to the Mutual Life Insurance Company
of New York, for $5,000, and the other to James F. 10
Preston, for $4,000. She alleging that the conveyance
of said lands from her to said Clair was obtained at a
time when she was entirely incapable of transacting



10

20

30

40

2

business, and that such conveyance was without con-
sideration.

The cause having been referred to Henry C. Pitney,
one of the advisory masters of the Court of Chancery,
and he having heard the same upon the bill, answers,
replications and proofs, a decree of the Court of Chancery
was made on the-twenty-sixth day; of August, A. D
eighteen hundred and eighty, adjudging that the bill of
complaint be dismissed as against the defendant, the
Mutual Life Insurance Company of New York, that the
$4,000 mortgage of James F. Preston be set aside and
cancelled of record, that Henry Clair do by proper deed
of conveyance, executed by himself and his wife, convey
to said Charity; Ann Terhune, the lands mentioned in
the bill of complaint subject to the said mortgage held by
the Mutual Life Insurance Company of New York and
all unpaid taxesj that said Henry Clair do account to
said Charity Ann Terhune for all moneys borrowed by
him on said premises, and that it be referred to William
M. Johnson, one of the masters of the Court of Chancery,
to take said account, and that upon said accounting, said
Clair be credited with all moneys necessarily and legally
required to be (and actually) paid by him by the contract
under which Sherman D. Phelps exchanged the property in
the bill mentioned for lands at Binghampton, N. Y, and all
taxes, paid by him and all necessary expenses in procur-
ingloansandadvertising * * * % % gand that the
evidence taken in the cause, be used in the said account-
ing.

See decree, pages 98, 99 and 100,printed case.

Under the above decree and reference William M
Johnson, the master aforesaid, took additional evidence,
and by his report, dated Jur.e 4th, 1881, found that the
amount borrowed by said Clair on the property in con-
troversy unaccounted for, including interest to the date
of his report, was the sum of $2,247.42.

See report, pages 101, 102 and 103, printed case.

The evidence taken by said William M. Johnson, as master,
will be found on pages 105 to 1/d, inclusive, printed case.

The final-decree in said cause was made on June 30th,
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1881. Adjudging that the report of said William M.
Johnson, master, and all matters and things therein
jcontained do stand ratified and confirmed, and that said
Henry Clair do pay said Charity Ann Terhune, or her
solicitor, the sum of $2,247.42 and interest thereon from
June 4,1881, with her costs of suit to be taxed.

See final decree, pages 115 and 116, printed case.

The only contention of the appellant is, as to that
[part of the decree of August 26th, 1880, which directs
jan accounting, and limits the credits which are to beio
given to Henry Clair to moneys necessarily and legally
irequired to be (and actually) paid by Clair by the contract
under which Sherman D. /‘helps exchanged property,” &ec.,
to the report of William M. Johnson, master, which
finds that the amount borrowed by the said Clair on the
property in controversy unaccounted for including in-
terest to June 4, 1881, is $2,247.42, and to the final
|decree which confirms the report and directs said Henry
Clair to pay to said Charity Ann Terhune, said sum of
$2,247.42, with interest from June 4, 1881, together with 20
oosts of suit.

It clearly appears by the proofs, and the advisory
master so finds, that Mrs. Terhune was not insane when
she executed the deed to Phelps, aftd that the execution
thereof was not procured by duress or fraud.

I1.

It also appears that Peter H. Terhune was the author-
ized agent of his wife, Charity Ann Terhune, in making
the negotiations which led to the conveyance to Clair, 30
and the giving of the mortgages by him, and the sub-
sequent disbursement of the moneys received by him.

m.

The moneys received by clair were all expended by
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him for the benefit of Mrs. Terhune, or her family, with
her concurrence.

The appellant should have been permitted to show
this on the reference before the master ; but by the tem&
of the order of reference, the credits to which he was
entitled were expressly limited to such moneys as le
had paid under the contract of exchange made by Peter
H. Terhune with Sherman D. Phelps. All other pay
ments were excluded.

10 1v.

The account, as stated by the master, page 103, is &
follows :

Amount received by Henry Clair, $3,000 00
Or.
Amount paid on Phelp’s contract, $1,126 24
Expenses Hardenburgh loan, 145 00
Expenses Mutual Life loan, 124 31
Insurance, 1550
20 Total credits, $1,411 05

Clair should have been allowed
in addition to these credits the
following sums :

Commission paid Wells on ex-

change of properties (page 106), 115 00
Cash paid Mr. Terhune by Har-

denburgh (page 106), 100 00
Interest on two above amounts

(page 107), 42 50

30 Cash paid Winfield & Leeds, legal
expenses on Binghampton prop-

erty (page 107), 39 00
Paid judgments against Terhune
(page 107), 57179

[N. B.—The foregoing items
were all paid by Hardenburgh as
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divected by Mr. Terhune, (page
H m I] -
Paid college bill of Mr. and Mrs.
Terhune’s son (pages 107 to
110), $344 39
Interest on the $2500 mortgage of
Hardenburgh from October 30,
1874, to date of payment Feb-

15,1875, * 5105
Balance paid to Terhune (pages Ifi 10
to 111), 325 12
Total, $3,000 00
V.

If Clair was trustee for Mrs. Terhune, he should not
have been charged interest by the master on the moneys
received, unless it was shown that Clair had used the
funds or received interest on it.

VI.

There is no such relief asked for by this bill of com- 2o
plaint as is given by the decree.

VII.

Mrs. Terhune made the conveyance to Clair in order
that he might raise money to be used for the benefit of
herself and husband, and the money received by @lair
was so used.

/'  G. ACKERSON
Solicitor and of Counsel with Appellant
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CHARITYANN TERHUNE,

Respondent. ,

Clair knew that the Binghampton property was com-
plainants separate estate, and that the Englewood property
was received by her in exchange for it.

Clair’s testimony, p. 95, line 284.

Clair knew of the complainant’s mental condition, and
was aware of the ill relations between her and her hus-
band, who was the brother of his own wife. P. g5, line
288.

Clair had endorsed for the husband, and they conspired
to get the title of the Englewood property from the com-
plainant into Clair, so that they might handle it for their
own benefit. P. 93, line 279.
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(lairs statement of all that passed between him and
oconplainant about this matter appears on p. 90, line 270.
“T said ‘ good morning, Charity;’ she said ¢ good morn-
ing and then, without any further delay, she said, ‘|
think we had better give you a deed of that Englewood
moperty— ue can save that, anyhow; I 1 said * very well,

| har; either before or after”

(lair knew that she understood that he took the prop-
ety lo savefor her.

In violation of his undertaking, he mortgaged the prop-
aty for $3000.

He must account to complainant for the $3000, and
mst convey her the property, subject to the mortgage, or
I henust satisfy the mortgage and convey her the property,
free and clear.
CHAS. H. VOORHIS.
Solicitor for Respondent.
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Between
Henry Clair,

Appellant,| On Appeal
)from Decree of
o/nd the Chancellor,

Charity Ann Terhune,

Respondent.

In-Chancery of New Jersey:

To the Honorable Theodore Runyon, Chancellor of the
State of New Jersey :

Humbly complaining showing unto your Honor your ora-
tor, Charity Ann Terhune, of the Township of Hohokus, in
the County of Bergen and State of New Jersey :

L That in the year of our Lord one thousand eight
hundred and seventy-four, and for many years prior, she
was the owner in her own right of a certain house and
lands situate in Binghampton, in the State of New York,
which had been devised to her and which were free of all
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incumbrances, and which were worth in the year eighteen
hundred and seventy-four, at least thirteen thousand
dollars,

2. That in said year your oratrix was induced and per-
suaded by her liusband, Peter IT. Terhune (with whom she
has not lived sinte the middle of September last past), to
exchange said house and lands for certain lands and the
buildings and improvements thereon, situate in the town-
ship of Englewood, in the county of Bergen, and State of
New dJersey, hereinafter described, and that in consequence
thereof, she did, with her said husband, on or about the

day of yin the year eighteen

hundred and seventy-four, convey to Sherman T). Phelps,

the said Binghampton property, and said Sherman Ix
Phelps, by deed dated on the sixth day of June, A. I),

eighteen hundred and seventy-four, did convey to your

oratrix, in fee, simple, free of encumbrances (in which deed
the consideration stated was thirteen thousand dollars) all

that parcel of land situate, lying and being in the township

of Englewood (formerly Hackensack), county of Bergen,

and State of New dJersey, bounded and described as fol-

lows, to wit: Commencing at a point on the Teaneck road

in the southeasterly corner of said lot at a fence on the
northerly line of land, now or late of Peter Christie, being
the division fence between the land now or late of the
said Peter Christie, and the premises thereby conveyed

running thereon westerly along the line of said fence as the
same now stands three hundred and seventy feet; thence

northerly on a line parallel with the Teaneck road one hun-

dred and thirty feet; thence easterly ai d parallel with the

said division fence sixty-two feet to an oak tree marked
with a blaze for a corner; thence again northerly and pa-

rallel with Teaneck road twenty feet; thence a*ain easterly

on a line parallel with said division fence three hundred and
eight feet to a fence fronting on Teaneck road and thence
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southerly along said fence one hundred and fifty feet to
to the point or place of beginning; bounded southerly
by land now or late of the said Peter Christie westerly and
northerly by land now or late of said Sherman D. Phelps,
and easterly by the Teaneck road, which deed was recorded
in said office on November 5th, 1.874, at 4 o’clock P. M., in
Book 39 of Deeds, page 321, &c.

3. That immediately after the consummation of said ex-
change, the said Peter H. Terlmne and one Henry Clair,
who married a sister of said Peter H. Terhune, succeeded
by importunity and pertinacity, which your oratrix was
unable to resist, in obtaining from your oratrix a convey-
ance to said Henry Clair of said lands and premises in
Englewood Township above described, which conveyance
was entirely without ¢ msideration, although the consider-
ation therein expressed was fifteen thousand dollars, that at
that time your oratrix was in very infirm and feeble health
both of body and mind and entirely incapable of transact-
ing any business or managing her affairs. That she has
never received any consideration for the said conveyance to
Henry Clair directly or indirectly, and that said deed ought
to be adjudged fraudulent and void by this Honorable
Court, or the said Henry Clair directed by the order of this
Court to recanvey said lands and premises free of all in-
cumbrances to your oratrix in as full and complete a man-
ner as she held the same under the conveyance to her by
Sherman D. Phelps.

4. That since the said conveyance to Henry Clair he has
mortgaged said lands and premises without the knowledge
authority or consent of your oratrix to the Mutual Life In-
surance Company of New York to secure the payment of
three thousand dollars by indenture of mortgage dated
February 3. 1875, and recorded February 15th, 1875, in
Book L > of Mortgages, page 413, in the Clerk’s office of
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said countv of Bergen and to one one James F. Preston of
Paterson, New Jersey, to secure the payment of four thou-
sand dollars by indenture of mortgage dated March 17,
1875, and registered March 30, 1875, in said office in Book
L, > of Mortgages, page 536.

5. That your oratrix never received any part of the moneys
alleged to be secured by said mortgages and no value what-
ever from the same, and that she is.informed and believes
that no money was ever paid or advanced by said Preston
to said Clair on said four thousand dollar mortgage, and
that she has applied to said Henry Clair for recognition of
her rights in said property and has never received any re-
ply from him whatever.

6. That your oratrix only lately learned of the existence
of the said mortgages and that said Englewood property
was advertised to be sold at sheriff's sale by the sheriff of
said county of Bergen, and upon inquiring was informed
that said sale was under a decree of foreclosure in the
Court of Chancery of New dJersey, in favor of said James
F. Preston against said Henry Clair and Catharine, his
wife, upon the said four thousand dollar mortgage, and that
said sale is to take place on the twentieth day of December
1876.

7. That your oratrix is informed and believes that said
Heniy Clay isa man of little or no pecuniary responsibility;
that said Peter H. Telhune has no property, real or person-
al to the knowledge of your oratrix that your oratrix has
no means of support and no other property,except said En-
glewood property or her rights in said Englewood property.

8. That said Englewood property is worth much more
than it would bring at the present time at ajudicial sale
theieof, and that said Ilenry Clair never had any right in
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the said property other than to hold said estate 'in trust for
your oratrix with no authority to encumber or alien the
said lands, .and that, said mortgages are void as against your
oratrix.

In tender consideration whereof and forasmuch as your
oratrix has not a complete and safe remedy in the premises
at and by the strict rules of common law and can only lind
adequate relief in a Court of Equity, to the end therefore
that the said Henry Clair and Catharine, his wife; the Mu-
tual Life Insurance Company of New York and James F,
Preston and Oarret K. Hering, Sheriff of Bergen County,
and their confederates when discovered may without oath
true, full and perft ct answer, make to all and singular the
premises as fully and particularly as if the same were here
again repeated, and they and each of them thereto particu-
larly interrogated, and that the said mortgage to the Mutual
Life Insurance Company and said mortgage to James I\
Preston may be decreed to be void as against your oratrix,
and the said lands and that said mortgages may be cancelled

jof record by theorder of this Court or that said Henry Clair
may be directed by the order of this Court to relieve said
property from said mortgages at his own cost and expense,
and that he and his said wife may he decreed to convey
back to jour oratrix the said property free from all encum-
brances, and that your oratrix may have such other and fur-
ther relief in the premises as to your Honor shall seem
meet and shall be agreeable to equity and good conscience
may it please your Honor, the premises considered, to grant
unto your oratrix not only the States writ of injunction is-
suing out ot and under the seal of this Honorable Court to
be directed to Garret R. Ilering, Sheriff of the County of
Bergen, restraining him irom selling said premises under
the fiera facias issued out of this Court in a cause wherein
James F. Preston is complainant and Ileury Clair and wife
are defendants, and to be directed to said Henry Clair re,
straining him from conveying or encumbering the said laws-

15
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biit also-a writ of subpoena issuing out of and under the

. seal of this Court to be dirested to Henry Clair and Catha-

rine, his wife, the Mutual Life Insurance Company and
James F. Preston and Garret R. Hering, Sheriff of the-
County of Bergen therein and thereby commanding them
and each of them on a certain day and under a certain pen-
alty then to be inserted, to he and appear before your Honor
in this Honorable Court then an 1 there to answer all and sin-
guiar the said premises and to stand to abide by and perform
such order and decree therein as to your Honor shall seem
meet and shall be agreeable to equity and good conscience.
And your oratrixj as in duty hound, will ever pray, &c.

chas: il voor his,

Solicitor anl of Counsel with Complainant,

New dJersey, ss :

Charity Ann Terlnme, being duly sworn according to
law on her oath, saitli about twenty-eight ye irs ago she was
married to Peter H. Terhune, that she resided with him af-
ter her marriage and for several years at Binghampton in
the State of Hew York, that about three years ago they
left Binghampton and removed to the township of Hohokus,
in the County of Bergen, in the State of Hew dJersey ; that
during the summer of eighteen hundred and seventy-six,
the residence of said Peter H. Terhune at the Township of
Hohokus, on which she then lived was sold by the sheriff of
said county, under foreclosure and she was obliged, to leave
same and go to the residence of her father in said Township
of Hohokus, where she has lived ever since ; that her hus-
band has not lived with her nor provided fm her since that
time nor offered to do so. Deponent further saith that for
many years she owned a valuable real estate, in Binghamp-
ton aforesaid, which had been devised to her in her own
right; that in the year eighteen hundred and seventy-four,
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she was induced and persuaded by her said husband, Peter
H. Terhune, to exchange the same for a house and lot at the
township of Englewood, in the County of Bergen, owned by
one bherman D. Phelps, and in consequence of said pursu-
ance she joined with her husband in conveying to said
Sherman D. Phelps said Binghampton real estate (which at
that time was worth at least thirteen thousand dollars) and
that said conveyance was made in that year, and that said
Sherman E). Phelps by deed dated on the sixth day of Jline,
A. D. e'ghte<nhundred and seventy-four, did convey to de-
ponent said real estate and ] r<mises in Englewood town-
ship aforesaid, described in the annexed bill of complaint
for the consideration of thirt< en thousand dollars, that said
deed whs recorded in the Clerk’s office of said County of
Bergen, on the fifth day of November, A. D. 1874, at four
oclock P. M., and recorded in Book I, 9 of Deeds, page
321, etc.

Deponent funher says that after said conveyance last
mentioned the said Peter H. Terhune and one Henry
Clair, who married a sister of said Peter H. Terhune, suc-
ceeding by importunity and pertinacity in obtaining
from her a conveyance of said lands and premises in Engle-
wood township to said Henry Clair, which conveyance as
appears by inspection of the record of it was dated on the
eleventh day of September, A. D. 1874, acknowledged be-
fore Garret G. Yan Dien, a Commhsioner of Deeds, for
said county on the ninth day of October, 1874, by deponent
and acknowledged by said Peter H. Terhune before Isaac
Wortendyke, a Master in Chancery on the second day of
of November, A. D. 1874, and recorded on the fifth day of
November, A. D. 1874, at 4 o’clock P. M. in Book I, 9 of
Deeds, pages 317, <&\ that the consideration expressed in
said deed is fifteen thousand dollars.

Deponent further saith that said deed to Clair was wdiolly

it
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without consideration, and was wrung from this deponent
by fraud and while sln was under duress, that at the time-
she was in very infirm and feeble health,, both of body and
mind, and entirely incapable of transacting any business or
managing, her affairs that she has never received any consi-
deration or value for said conveyance to claim directly or
indirectly, and that she has never received any rent or in-
come from said Englewood premises,

Deponent further saith that she is informed and believes
that said Henry Clair is aman of very little or no pecuniary
responsibility, and that said Peter H. Terhune has no pro-
perty real or personal to the knowledge of deponent.

Deponent further saith, that she lately learned that said
Englewood property was advertised to be sold at Sheriff's
sale by the Sheriff of said county of Bergen, and upon in-
gniry deponent was informed that said sale was under a de-
cree of foreclosure in the Court of Chancery of New Jersey
in favor of one James F, Preston against said Henry Clair
and wife upon a mortgage made and executed to said Pres-
ton by said Clair and wife against said Englewood property.

Deponent further saith, that said sale is to take place on
the 20th day of Dee., 1876; deponent further saith,
that it appears by the record in said Clerk’s office,
that on or about the third day of February, A. D.

said Henry Clair and Catherine, his wife, by
mortgage dated on that day mortgaged said Englewood
property to the Mutual Life Insuaance Company of New
York, to secure the payment of three thousand dollars on
June 1, 1876, that said mortgage was acknowledged on
Feb. 12, 1875, by said Clair and wife and recorded in said
office on February, 15, 1875, in Bmk L, 2 of Mortgages,
page 413 and that on or about the seventeenth day of
March, A. D. 1875, by mortgage dated on that day said
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Henry Clair and wife mortgaged said property to James F.
Preston to secure the payment of four thousand dollars in
one year, that said mortgage was acknowledged on March
20. 1875, and registered on March 30,1875, in said Clerk’s
office in Book L 2 of Mortgages, page 536.

Deponent further saith, that she never received any part
of the moneys, alleged to be secured by said mortgages, and
no value whatever” from the same, and she is informed and
believes that no money was ever paid by said Preston to
said Clair on said four thousand dollar mortgage, and that
she has applied to said Henry Clair for recognition of her
rights in said property, and has never received any reply
from him whatever.

Deponent further saith, that she has no means of sup-
port and no other property, except said Englewood property
or her rights in said property.

Deponent further saith, that said Englewood property is
worth much more then it would bring at the present time
at a judicial sale thereof.

Deponent further saith that both said mortgages were
made without the knowledge of this deponent and without
any authority or consent from her.

CHARITY A. TERHUNE.

Sworn and subscribed this 15th day of December, A..D.
1876, before me, at New Barbadois.

CrARRET ACKERSON, Jr.
M. C. C.

26
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New Jeksey, ssr

John Bentley, being duly sworn, according to* law on
his oath saitli that he resides at Paterson, New Jersey; that
on the seventeenth day of November last past he called on
James F. Preston at the Merchants’ Loan and Trust Com-
panys office, in Paterson,and told him that he had come to in-
quire about a four thousand dollar mortgage given to him by
Henry Clair, the mortgage mentioned in the foregoing
bill, and asked him whether he had paid the money for
said mortgage, and he intimated that he had paid it to
Peter H. Terhune; deponent told him that said Peter had
said that nothing had ever been paid on said mortgage, to
which Preston replied that it was false that he had given
him about two thousand dollars, for which said Terhune
had given him his promissory note or notes.

Deponent further saith that on the twenty-ninth day of
November last past or thereabouts he saw Henry Clair,
and asked him how he came to have the title of the Engle-
wood property in himself, and said Clair told him that it
had been deeded to him directly bv Judge Phelps ; that
deponent asked him what he paid for it; and he said it
made no difference that one dollar Was as good as thousands
and that he was glad to get the property into his hands
that he had endorsed a note or notes for Peter H. Ter-
hune to James F. Preston, and this deed to him gave him
a chance to secure himself on that; said Clair also intimated
that said four thousand dollar mortgage was given in part
for amount owing on said note or notes, and that the
balance was to be furnished to said Peter H. Terhune in
cash, and that he did not know whether Peter had received
any of the cash or not, and said Clair had not received any
of it.

Deponent further saith that last summer an inquisition
in lunacy was held in Hackensack, to inquire into the
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lunacy of said Charity Ann Terhune, under a commission
issued out of the Court of Chancery of New Jersey and
that the jury in said matter found that at that piesent time she
was of sound mind, and that at the time of the conveyance
by him of said Englewood property she was not of sound
mind.

* JOHN BENTLEY.

Sworn and subscribed this 18th day of December, A. D.
1876, before me, .at New Barbadoes.

w. M. JOHNSON,
Master in Chancei'”,

N. J.

State oe New Jersey,ss:

Peter H. Terhune, being duly sworn according to law,
on his oath saith that'the prop rty in Englewood Township,
Bergen County, New dJersey, which was conveyed to
Charity Ann Terhune in 1874, was through the procure-
ment of deponent conveyed to Henry Clair, because said
Charity Ann was in such feeble condition of mind that
it was very difficult to get her to convey the property ; that
after Judge Phelps had conveyed it to her deponent had
arranged for a sale thereof but the sale fell through because
she would not execute a deed; that it was the object of
deponent in procuring said deed to Clair to enable de-
ponent to use said property for his own individual benefit,
that said Charity Ann had no clear understanding of the
purpose of said deed to Clair; and that the same was pro*
cured with great difficulty on the suggestion of said Clair
solely to enable said Clair to use said property for the ben-
efit of deponent, and that if said Charity Ann had
understood it so she would never have executed it, and that
said Clair was well aware of said fact that said Charity

Si
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Ann was of very weak mind ; that she was for nearly six
months in the year 1872 an inmate of the Lunatic Asylum,.
at Canandiagua, whence she was taken by deponent against
the advice of physicians ; that ever since that time she has
not been of sane mind except perhaps within the last six
months that her insanity first manifested itself by the ap-
prehension that she was lost, ruined, could never be saved;
that she was watched, police after her, and since became a
settled melancholy; that about a year ago she became so
frantic that deponent felt it necessary to take steps to have
her placed in the asylum of this State, and procured certi-
ficates to be prepared and a doctor to call upon her with a
view of signing said certificates and that, the physician was
undecided and changible in his convictions in the matter;
that during the summer last past, on the application of Cor-
nelius H. Ackerman, of Goshen, New York, her brother, a
Commission in Lunacy was issued out of the Court of
Chancery of New dJersey, and the inquisition was held at
Hackensack, New Jersey, and deponent was present under
subpoena as a witness, and the jury found that at that
present time she was sound in mind.

Deponent further saith that said Charity Ann Terhune
has had no benefit whatever from said conveyance except
the sum of one thousand dollars which was paid to Judge
Phelps on the exchange.

Deponent further saith that he has never received any
benefit from the said property or the mortgages which have
been given by Clair thereon.

Deponent further saith that long before the deed from
Charity Ann to Clair deponent was indebted to The Mex-
clunts’ Loan and Trust Company of Paterson, for $:,000,
for which deponent had given his note endorsed by Henry
Clair; that the mortgage of $4,000, from Clair to Preston
was made to raise money, and that the said Preston has
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never paid or furnished anything on account of said four .

thous-md dollars either to said Clair or to deponent, and
that said Preston without right or authority claims to
hold said mortgage as a security for said note of deponent
or the renewals thereof made prior to the execution of said
mortgage, and that said Preston has admitted in presence
of deponent that he never advanced any money to any one
on said mortgage, and that he holds said mortgage only for
said old debt of deponent and the interest thereon, and that
said admissions were made by the said Preston in the
presence of said Clair at Paterson, in February or March
last past.

P. H. TERHUNE,

Sworn and subscribed this 18th day of December, A. D.
1870, before me, at New Barbadoes.

JOHN HOPPER,
Master in Chancery,

] N. J.

ANSWER.

The answer of Henry Clair, one of the defendants to the
bill of complaint of Charity Ann Terhune, complainant:

This defendant saving and reserving to himself all and
all manner of advantage and benefit of exception to the
many errors and insufficiencies in the said bill of complaint
contained for answer thereto or unto such parts thereof, as
this defendant is advised, it is material for him to make
answer unto, he answers and says, that it is true as stated in
the said bill of complaint, that the said complainant was
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formerly the owner of a certain house and lands at Bing-
hampton, in the State of New York, and that the same was
conveyed to one Sherman D. Phelps, at the time and for
the consideration and in the manner mentioned in the said
bill of complaint.

And this defendant in further answering admits that the
said Sherman D Phelps did convey to the complainant in
fee simple free of incumbrances at about the time mentioned
in said bill a certain parcel of land situate in the township
of Englewood, in the county of Bergen and State of New;,
Jersey, being the same parcel of land and premises men-
tioned and described in said bill of complaint.

And this defendant, in further answering says, that in
addition to the conveyance of the Binghampton house
and lands the said complainant was to pay to the said Sher-
man D. Phelps for the Englewood property the suin'or
twelve hundred dollars, the difference in value between the
two properties as agreed upon by the parties, and the said
Sherman i). Phelps, also insisted as a part of the contract,
that pertain judgments against Peter H. Terhune, the hus-
band of said Charity Ann & erhune, amounting to about
thirteen hundred dollars, should be paid and satisfied before
he would accept a deed of conveyance of the Binghampton
property, and that in order to raise the amount of money

ma”*e suck payment.-, the said complainant applied to
this defendant for assistance, that thereupon this defend-
ant borrowed the sum of twenty-five hundred dollars on his
owh promisory notes which money he loaned to the com-
plainant, and the same was used by her to pay the balance
of said purchase money and satisfy the judgments against
her husband as aforesaid, whereupon the said Phelps made
the conveyance of the Englevmod property as hereinbefore
stated.
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And this defendant in further answering says that shortly
after the conveyance by said Phelps to the complainant of
the said Englewood property, it was proposed that a mort-
gage should be executed on said Englewood premises for
the purpose of raising money to pay said sum of twenty-
live hundred dollars advanced by this defendant, as afore-
said, and at the request of the said complainant and her hus
band, this defendant consented to take a deed for the said
property in order to raise money thereon for the purpose
aforesaid, and thereupon the said.complainant and her hus-
band did execute and deliver to this defendant a deed of
conveyance of said Englewood property at about the time
in her said bill of compkint stated, but this defendant in
further answering denies that at the time of the execution
and delivery of said deed the said complainant was incap-
able of transacting or managing her affairs as alleged in
said bill, but on the contrary this defendant shows that at
the time of the execution of said deed the said complainant
was fully aware of the nature of the transaction, and ex-
ecuted the same as her voluntary act and deed freely and
without any fear, threats or compulsion of her said husband
or of any other person, and without any importunity, per-
tinacity or duress on the part of the said Peter H. Terhune
(her husband), or of this defendant.

And this defendant in further answering says, that after
the said conveyance to him by the said complainant and
her husband, this defendant together with his wife on the
thirtieth day of October, in the year eigl teen hundred and
seventy-four, executed a mortgage unto one Abraham J.
Hardenbergh wdth the concurrence andconsent of the com-
plainant to secure the payment of the sum of twenty-five
hundred dollars, being the amouut of the promissory notes
given by this defendant for the purpose of raising money
to pay the said sum of twenty-five hundred dollars hereinbe-
fore mentioned,which mortgage was reeorded in the Bergen
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County Clerk’s office on the fifth day of November, in the
yeareighteen hundred and seventy-four, in Book L 2 of
Mortgages, on page 59.

And this defendant in further answering, says that at
about the time of the maturity of the notes mentioned in
the mortgage to said Hardenbergh, this defendant applied
to the Mutual Life Insurance Company of New York, for
a loan upon said Englewood property in order to pay and
take up said notes, and the said company after having care-
fully examined the title to said premises agreed to loan this
defendant the sum of three thousand dollars, to be secured
by a mortgage on said premises, that thereupon this de-
fendant, together with his wife executed a mortgage on said
Englewood property to the said®* Insurance Company, and
obtained from it the sum of three thousand dollars, which
was used and applied by this defendant after— payment of
the expenses of said loan to the payment of the notes se-
cured by said Hardenbergh, and thereupon the mortgage <f
said Hardenbergh was cancelled and discharged of record.

And this defendant in further answering, says that
previous to the conveyance of the Englewood property
to him the said Peter H. Terhune ewas indebted to the
Merchant’'s lLoan and Trust Company of i'aterson, in
the sum of $2,000, or thereabouts for which.said Trust
Company held his note with the endorsement of this
defendant thereon, and the. said Terhune failing to
pay said note, the same was renewed from time to
time until about the month of February or March in the
year eighteen hundred and seventy-five, at which time, the
said Terhune being anxious to raise about the additional
sum of fifteen hundred dollars to pay interest which lie
owed on his Ilohokus property, urged this defendant to ac-
cept a mortgage of four thousand dollars for the purpose of
paying the said note of two thousand dollars, and raising
the said sum he needed to pay interest as aforesaid, that af-
ter some negotiation with James F. Preston, who was the
Treasurer of said Trust Company, this defendant togethe,.
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with his wife, executed to said Preston a mortgage on said
Englewood property for the purposes aforesaid, a portion of
the consideration of which said mortgage was the said note
of two thousand dollars hereinbefore referred to, and held
by said Trust Company, the balance of said four thousand
dollars never having been advanced by said Preston or said
Trust Company.

And this defndant in further answering, says that the
two mortgageswere given by him in good faith with the
full knowledge, consent and concurrence of the said com-
plainant and her husband, and that said mortgages are valid
and subsisting liens on said premises to the extent of the
amounts advanced thereon as aforesaid with interest.

And this defendant in further answering, says that he
has received no benefit or advantage whatever from the said
property conveyed to him as aforesaid or from the moneys
mentioned in said mortgages.

And this defendant now and at all times has been, and is
ready and willing to convey the said premises to the com-
plainant subject to the aforesaid mortgages as aforesaid.

And this defendant denies all unlawful combination and
confederacy in said bill charged without that, that any other
matter, fact or thing necessary or advisable for him to make
answer unto, and not herein and hereby well and sufficiently
answered, confessed or avoided, traversed or denied is true
to the knowledge and belief of this defendant, all of which
matters and things this defendant is ready to verify, main-
tain and prove as this Honorable Court shall direct, and
prays to be hence dismissed with his reasonable costs in this
behalf most wrongfully sustained.

ACKERSON & YAH VALEN,

Solicitorsfor the defendant Henry Clair.

5Y
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H CHANCERY OF NEW JERSEY.

Between

Charity “itn Terhune,
Complainant, On Bill <&c.

Depositions.
AND

52 Henry Clair et ux, et al

Defendants.

Examination of witnesses, &c., in the above entitled
cause on the pajt of the complainant taken before me,
William W. Sanderson, a Master of the Court of Chan-
cery, at my office No., 1 Exchange Place, Jersey City, on
Monday the twelfth day of November, A. D. 1877, at ten
o’clock in the forenoon, in the presence of Charles H.
Voorhis, solicitor and counsel for the complainant and

53 Garret Ackerson, Jr., sol icitor and counsel for defendants,
Henry Clair and wife, and the Mutual Life Insurance
Company of New York.

Julia Terhune, a witness produced on the part of the
complainant being duly sworn, says: I am the daughter of
the complainant; I lived in Hohokus, New dJersey, in
June, 1874:, with my mother, I continued to live there all
the rest of 1874:; 1 remember that Sherman D, Phelps
sold to my mother for a place at Binghampton, a house

54 and lot at Englewood Township in 1874; I know that my
mother afterwards joined in a deed of the Englewood
property to Henry Clair; father said he was going to sell
the property to Mr. Slawson, who had been up there once
to look at it, he looked at the Hohokus place, and I think
he looked at the one at Englewood; he was to havein return
for the Englewood property some gas stock and a mort-
gage on the place ; my father then went to Saratoga; a
short time after the deed was to be signed their was a deed
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brought for my mother to sign ; I think Mr. Van Dien
brought it there, he came alone with it, he asked my
mother if she knew the contents of it, he came more than
once, I am sure he came twice; he might have come three
times, he read the deed the first time he was there, the
deed was not signed at that time ; it was a deed to Henry
Clair, the deed was not signed the first time because my
mother said she did not know anything about it and she
thought Mr. Slawson’s name was to be on it; I don’t
know when Mr. Van Dien came again, whether it was two
or three days, he was alone when he came; at that inter-
view the deed was signed; I don’t remember whether he
read the deed over at that time or not; I can’t say how
long he was there, she refused to sign the deed at first, at
that time her health was not good although she was not
very ill, she was about all the time.
Q. What was her mental condition at that time i

(Question objected to because it does not appear
that this witness is competent to express an opin-
ion on that subject, she not having been shown to
to be an expert.)

55

A. Her mind was very weak; she showed it in wvarious

ways, she would lose all interest in the affairs of the house
and of her family; she was indifferent to every thing; she
was melancholy, she was troubled that way before when
she' was in Binghampton, that was two years before I had
a conversation with Mr. Clair about this deed before my
mother signed it, I asked him how it was his name was on
that deed and my father told, me he had sold it to Mr.
Slawson ; he said he was to take the deed to these other
parties and sign it over to them, I think I explained that
to my mother.

Q. Did Mr. Van Dien have any trouble getting her to
sign it when she did sign it ?

(Question objected to.)
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A. She did it very reluctantly ; I don’t know whether
any person had been to see her and urge her to sign it or
not, I told her what I knew about it; I do not know as I
did that at any one’s request, only I asked him to explain
it, I mean Mr. Clair.

Q. Had not your father asked you to aid in getting her
to sign it?

(Question objected to.)

A. 1 suppose he nad; he said he did not suppose we could
get her to sign it; he had just gone to Saratoga; he was
*in Mr. Stewart’s employ at that time, Mr. A. T. Stewart;
he said that because she did not want to do anything any
one wanted her to do, that was one of her peculiarities at
that time; she did not want to do anything.
Q. That is the way her mental trouble manifested itself,
was it ?

(Objected to.)

A. lhat was one-of the ways; she was very unnatural
toward her children, my brother went away to college, she
took no interest in his going; she told him he was not tit to
go, he went away before this, the seventh of September; she
would not assist, she thought my father was crazy for send-
ing; him she would not go riding ; you could not get her out-
side of the gate-more than two or three times and then we
had to have everything all ready and by almost surprising her
compel her to go; she would say take her home, take her
home; I can t think of any thing more that summer, I can
of other years before and after, I can think of other things
but more in other years before and after.

Q. Mr. Clair knew all about this, did he not ?

(Objected to.)
Q. Hid he or did he not.
(Objected to.)
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A. He knew she had been to the asylum, the Insane
Asylum at Canandaigua, she was there in 1872; she- returned
from there the same year, Mr. Clair resided next door to
my mother in 1874.

Q. Hid Mr. Clair ever pretend to buy or have bought
this Englewood property of your mother’s himself 3

(Objected to.)

A. T think not, 1 don’tremember that he said anything
further about it.

Witness being cross-examined by Mr. Ackerson says:

I reside in Binghampton temporarily since March; my
mother now lives at Ramsey, New dJersey; I lived in
several places last winter prior to going to Binghampton, I
came from there the 25th day of October; my home is not
with my mother now, I have no home now; I am 27 years
of age; my father is now working at Sing Sing, New York;
I am not supported at present by either my father or
mother; I was living at Hohokus at the time Mr. Yan Dien
came to have the deed signed ; my father was not there, he
had been there all the time, but had just been gone about
two weeks ; we moved from Binghampton to Hohokus in
August, 1873; I did not know that my father was in em-
barrassed circumstances when we moved from Binghampton
to Hohokus, I think I learned of that the time the first
deed was signed to Mr. Phelps, it was in June, 1874, then
he was talking what he shpuld do with the property ; that
was the first time I learned of his embarrassment; Mr. Yan
Hien came the first time with reference to the deed for the
Englewood property in September, 1874, and became a
second time with the Englewood deed a few days after,
my father went away from the Hohokus property in Sep-
tember, he went to Saratoga; he came back again to live at
Hohokus, the last year we were there my father and mother
did not live very happily while living at Hohokus ; the Ho-
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liO'kirs property was sold under foreclosure while I was living
there ; when I first learned of his embarrassment lie said
he had to do something, he said that in connection of
the Binghampton place; it was not at that time that
I heard about the foreclosure of the Hohokus property.
I did not hear of the foreclosure of the Hohokus
property shortly after the sale of the Binghamton property.
My father came home Saturday night every other week in
1874; my mother, father and myself left Hohokus in the
latter part of 1876; my mother then went to her father’s
at Ramseys; my father went to Hackensackr I did not go
with him—1I went to Sing Sing; my father and mother have
never lived together since that time; I have never heard
Mr. Glair say anything to my mother about signing the
deed for the Englewood property; I can’t tell that I ever
heard father speak to mother about the deed to the Engle-
wood property.

Q. When Mr. Van Dien came the first time in Septem-
tei\ 1874, with a deed for the Englewood property, was
that the first that you .earned of deeding the property to
Mr. Clair ?

A. Yes, sir; I had not heard it spoken of by my father,
mother or Mr. Clair before that time; I was home when
Mr. Van J)ien came; I opened the door for him; I think
my mother was also there; I was present all the time Mr.
Yan Dien was there; I don’t think 1 can give you the con-
versation that took place between Mr. Van Dien and my
mother; I think Mr. Van Dien spoke first; he made known
his errand; I remember very little of the conversation; I
took part in the conversation about the deed; my mother
said she was not going to sign the deed; she said she had
not sold it; she said that because she had not really sold it
she had not seen anybody about it.

Q. Did she say anything at that time about having sold it
to Mr. Slawson ?

A. 1 don’t know that she did; he said he had better
read it over before she signed it; we were both surprised,
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because I told my mother that it was to be sold to Mr.
Slawson; I told her that a short time before; I learned that
from my father a short time before lie went away; he came
home once over Sunday in tlie meantime.

Q. What reason did your mother give to Mr. Yan Dien
for refusing to sign the! deed ?

A. She did not give him any reason; then he said he
would not have her sign it until . she understood it; my
mother spoke to Van Dien; I can’t recollect what my mother (37
said to Mr. Yan Dien; Mr. Yan Dien is a quiet man and
said as few words as possible.

Q. You have told us of some things Mr. Yan Dien said
on that occasion. Why, if your mother talked to Mr. Yan
Dien about the deed, can’t you tell us something of what '
she said ?

A. Because she used to say so many strange things that
I tried to forget them; there was no reason in them.

Q. Did she say any queer things to Mr. Yan Dien that
day, or was ben conversation with him sensible? 68
A. She did not say anything queer that day, but would

rot do anything about it.

Q. She simply refused to sign the deed because she did
not know that Mr. Glair had purchased the property ?

A. Not for that reason alone; she wanted to dispose of
the property; the first exchange was in her name, but this
time she thought it was going out of her hands; I would
not swear that she said that when she refused to sign the
deed; Mr. Yan Dien said he vBuld let it rest and we could
send for him; I think he took the deed with him; he did &)
not urge my mother on that occasion to sign the deed; Mr.
Yan Dien wanted us to find out about it before my mother
signed it; I don’t remember when I first spoke to Mr. Clair
about the property; my father said the Sunday before he
went away that my Uncle Harry would attend to it; by
Uncle Harry I incar Mr. Clair; my father said that just
before he went to Saratoga or-the time he was home just
before the deed was signed.
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Q. My question was when did you first speak to Mr..
Clair about deeding this Englewood property away?

A. When Mr. Van Dien had been there that afternoon
I asked him the same evening how it was that the deed was
not the same way we expected to sign it; he said we were
to sign that to him, then he was to sign it over to the other
party;. I don’t remember whether my mother told me to ask
Uncle Harry about it; Mr. Clair said he wanted to sign it
as quick as he could: I told my mother what he said about
it; that same night she did not understand how it was she
said she supposed she would have to do it, or something
like that; she talked a great deal about it; I urged her to do
it, because I was told they were waiting for the deed; :
sent a man for Mr. Van Dien the second time; that was the
time the deed was signed; 1 think I have spoken to Mr.
Clair more than once before the deed was signed when he
was at his house; he did not goto my house about it; Tdon’t
know who told me to send for Mr. Van Dien; I thought
my mother would sign it that morning; so I sent-for Mr.
Van Dien.

Q. Did your mother tell you she would sign it that day
if you sent for Mr. Van Dien ?

A. T don’t remember; she must have told me so; Mr.
Clair lived next to me; our house stood back in the yard
450 feet, and I think it some distance further .than that
across the field; I was in the habit of going to his house
frequently; it was very seldom a day passed but what I was
there; I went on purpose to ask about this deed; I don’t
know whether I went to ask him once, twice or three times;
I think I went twice; my mother had never seen the Engle-
wood property up to that time; she has never seen it yet to
my knowledge; I don’t know whether she left the trading
of the Binghamton property for the Englewood property
with my father or not; she said it was none of her doings at
all; she said that the first time the Binghamton property
was sold; I was home the time-Van Dien came and got the
deed signed; my mother was home; I was present all "the
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time Tan Dien was there* I really don’t know who spoke
first at that meeting.

Q. Can you remember anything that was said on that
occasion by either your m jther, Mr. Tan Dien or yourself«

A. T really cannot tell.

Q. Did not you or your mother tell Tan Dien that you
had sent for him, that your mother would sign the deed ?

A. I think I must have told him so? I think I did.

Q. What did your mother say about signing the deed *
when you told Tan Dien this?

A. 1 don’t think she said anything; she 51gned it.

Q. Was your mother by when you told Tan Dien she
would sign the deed ?

A. 1 think we were all in the same room.

Q. Don’t you remember of anything your mother said to
Tan Dien on the occasion she signed the deed ?

A. No, sir, I don’t remember.

Q, She spoke to Tan Dien, did she not ?

A. Yes, sir.

Q. Did she not say to Tan Dien that she now understood
about the deed that it was all right and that she was ready
to sign it, or words to that effect ?

A. Tot to my knowledge.

Q. Did she say nothing to him (Tan Dien) that signified
her willingness to sign ?

A. Nothing, only she signed it.

Q. Did you say anything to her in the presence of Tan
Dien.about her signing it?

A. T did not urge her one way or the other.

Q. Did Mr. Tan Dien urge her?

A. To, sir.

Q Did your father urge her ?

A. To, sir.

Q Did Mr. Clair urge her ?

A. To, sir; he did not see her.

Q. On one or more of the occasions when you went to see
Mr. Clair about this matter, as you have stated, and he ask-
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ed you, if your mother had not yet signed the deed, did you
not say to him, why don’t you go and see mother about it,
or words to that effect ?

A. T do not remember.

Q. Will you swear that you did not so say to him ?

A. T don’t think I did, if I did, I have forgotten it.

Q. You have forgotten a great deal that was said and
took place in reference tt* this matter, have you not?

A. Yes, sir.

Q. Did not Mr. Clair refuse to you to go and see your
mother about this matter, the giving of the deed ?

A. Not that I recollect.

Q. Did you understand from your father or Mr. Clair
why the deed was to be given to Mr: Clair ?

A. Nothing more than I have already said.

Q. Did you not understand that it was necessary to raise
certain moneys in order to pay upon the Hohokus place
that the deed was to be given to Mr. Clair in order that he
might raise certain moneys on the Englewood place, and
also to pay the difference in value between the Binghamp-
ton property and the Englewood property ?

A. No, sir; I did not know there was any difference be-
tween the Englewood and Binghampton place.

Q. How long had your father been gone to Saratoga?

A. He had been two weeks or more, and went it that
same month of September.

Q. You have stated in your direct-examination that
when Mr. Yan Dien came the first time with the deed he
asked your mother, if she knew or understood the contents
of it, what did she say in answer to that question ?

A. She said no.

Q. Did he read the deed to her at that time?

A. Yes, sir.

Q. What did she say to him about the deed after he read
it to her, what objection did she'make to signing it ?

A. She said, she was not going to sign it to him; I told
her that the place was going to be sold for that stock : I had
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told her it was to be s >ld to Mr. Slawson ; I explained it to
her as best I could.

Q. Did she object to signing the deed, because it was
made to Mr. Clair instead of Mr. Slawson?

A. T think that was one of her reasons.

Q. Did she state that to be one of her reasons to Mr.
Clair in your presence ?

A. 1 don’t know what she said at all.

Q. Why is it that you remember all that Mr. Wan Dien
said and did, and you said,and Mr. Clair said, and you can’t
remember anything your mother said ?

A. I don’t remember all Mr. Yan Dien said, or what
Mr. Clair said, or what I said.

Q. How is it that you remember so much what Mr. Yan
Dien said, you said, and Mr. Clair said, as you have stated
it, and remember nothing of what your mother said ?

A. Because I had not much of an opinion of anything
she said then.

Q. How long did Mr. Yan Dien stay there on those two
occasions ?

A. As near as I can remember about a half an hour.

Q. Did you say anything to Mr. Yan Dien about the
deeds on any occasion ?

. T expressed my surprise at it the first time he called.
When did your brother go to college and where .?

. He went to Hew Haven, Yale College.

. When did he go?

First week in September, 1874.

Your mother objected to his going, did she not ?
Yes, sir.

Q. Your mother’s objection was, that your father could
not afford to send him?

A. She said he was not fit to go, as thought he was not
fit to go.

Q. Your mother knew that your father was in em-
barrassed circumstances ? -

A. She did not know.

PO PO PO P
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Q. You knew it at that time that your father was in emr
barrassed circumstances ?

A. I did not; he said he could afford to send him.

Q. How soon did your father leave home for Saratoga
after your brother went to college?

A. About one week.

Q. I understood 3 ou to say, that your father told you at
the time he sold the Binghampton property, that he would
have f° do something; and that then was the first that you
knew he was in embarrassed circumstances, is that so ?

A. 1 did not know that he was embarrassed then ; I
knew he had nothing to do since we lived there ?

Q. Can you tell us now wlien you first knew he was in
embarrassed circumstances ?

A. T went up to Binghampton in the winter and while I
was gone, the place was advertised in the paper, when I
came back, I heard of it.

Q. What place was that ?

A. The Hohokus place.

Q. What winter.

A. 1 he winter of 1875, it was April 1875, when I came
back from Binghampton.

Y. You say your mother was melancholy in September,
1874, did you know any particular cause for it ?

A. Nothing ; only she had been so for a long time, she
was out of her mind.

Q. You did not tell Mr. Yan JDien that, when he came
there ?

A. No, sir.

Q. On either occasions?

A. No, sir.

Q. ou said that your father and mother did not live in
very pleasant relations ; when did you first notice that ?

A. When she was at her father’s, and would not come
to the house to us.

Q. When was that, for how long ?
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1873, until about May 3d, 1874.

Q. Was she troubled and melancholy while she was at
your grand-fathers ?

A. Yes, sir ; I was not there.

Q. Where were you during that time %

A. T was at Binghampton and afterwards at Hobol<us.

Q. When did you move from Binghampton ?

A. In August, 1873. 85

Q. And you moved from there to 11ohokus ?

A. fi'es, sir.

My father was not at Binghampton much while my
mother was at my grand father’s; lie staid at Hohokus ; my
mother’s father lived at Ramseys.

Q. Your father was at Hohokus from the time your
mother left Binghampton wuntil you came to Hohokus;
your mother was at Ramseys and you were at Binghampton
both living at different places?

A. My mother was at Ramseys; I was in Binghampton 83
myself and brother; and my father was building in Mid-
dletown and also fixing a house at Hohokus, he came home
to Binghampton occasionally about every other week.

Q. How often did you see your mother after she left
Binghampton before you left Hohokus ?

A. T came down once to see her, that is all.

Q. And did you see her?

A. Yes, sir.

Q. How far is it from Ramseys to Hohokus ?

A. Five miles. 87

I did not go to see her very often some times on Sundays
we would drive up to see her; I know of no reason for my
mother’s melancholy, except that she has been so long
and kept so.

Q. Do youknow what has occasioned a separation be-
tween your father and mother ?

A. ‘I think so.

Q. Please state?
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A. They could not agree at all.

Q. When did that disagreement commence ¢

A. I can’t tell, don’t know when.

Q. It was some .time before your mother left Bing
hampton for Ramseys ?

A. 1 suppose so.

Q. Don’t you know it?

A. No, gir.

Q. They had never been separated before they left for
Ramseys had they ?

A. No, sir.

Q. Do you not know that the cause for your mother’s
melancholy and other peculiarities you have mentioned
was occasioned by yoifr father’s treatment of her and be-
cause she alleged that he' was unfaithful to her in his mar-
ried relations; do you not know that she charged that
upon him.

A. I don’t believe that that was the Cause of her being
melancholy and out of her mind at first,but I think it made
her so afterwards, made her act so.

Q. When do you think that commenced operating upon
her mind ?

A. After she came to Hohokus.

Q. You had never heard of that before you left Hoho-
kus that trouble between your father and mother ?

A. Yes, sir; I have.

Q. Do you know that your mother claimed that your
father was unfaithful to her in his marriage relations?

A. T do.

Q When did you first learn of that ?

(Question objected to. Question waived.)

Q. When did you first learn that your mother charged
your father with unfaithfulness ?

A. I can’t tell when.

Q. Was it. before or after she left Binghampton ?
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A. After.

Q. Was it before jour mother returned from Ramsejs
to live at Hohokus ?

A. No, sir.

Q. was it after she came to live at Hohokus with jour
father ?
Yes, sir,
How soon after ?
. I don’t know ; I don’t remember,
Was it before or after jour brother went to college ?
I think it was before,
. Did jou hear from other sources than from jour
mother that jour father was unfaithful to his marriage rela-
tions ?

oOP OPoOP

(Question objected to.)

A. T did.
Q. Did jou also hear that prior to jour brother going
to college ?

(Question objected to.)

A. Yes.

Q. Have jour father and mother lived together as hus-
band and wife since thej left the place at Hohokus ?

A. No, sir.
. Is jour father here present to-daj ?
. Yes, sir.
Is jour mother here to-daj ?
Yes, sir.
. Noticed anjthing peculiar about her to-daj ?
No, sir.
How often have jou seen jour mother before to-
daj since jou left Hohokus last fall ?

A. She was in Dinghampton visiting, and sometimes I
saw her everj daj and sometimes I would not see her for
several dajs.

O OFP LOP QO

91

93



94

96

32

@. How long was she in Bingharnpton x

A. She was there for four weeks and then went away
and came back again and was thereabout four weeks again.

Q. When did she return from Bingharnpton to Ram-
seys the last lime \

A. The latter part of September, 1877.

Q. Have you been to Ramseys to see since she left Ho
hokiis ?

A, No, sir.

JULIA TERHUNE.

Sworn and subscribed, this :2th day of November, A.
D. 1877, before me, at Jersey City.

W. W. SANDERSON,

Master in Chancery,

N.J.

Whereupon the examination was adjourned to Thursday,
the twenty-second day of November, A. D. eighteen hun-
dred and seventy-seven, at ten o’clock in the forenoon, at
the same place.

At which time and place the examination was resumed
in the presence of the respective parties.

Peter H. Terhune, a witness produced on part of com-
plainant, says: I believe I am the husband of the com-
plainant; I know of a deed made by me and the complain-
ant to one Henry Clair of property in Englewood Town-
ship ; I was not present when she signed this deed ; my
impression is that she signed the deed first; I won’t be
positive ; I don’t know who drew the deed, that is the
last one; I do not know who drew the deed from the
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complainant and myself to Henry Clair ; I know why that
deed was made; I bought the Hohokus property and
thought that I could pay for it when it became due, the
whole of it; afterwards I found out that I could not
get the money from the party whom I had loaned con-
siderable to; and I came to the conclusion that it was
necessary to dispose of or turn into money to meet that
payment or part of it; I thought the matter over thor-
oughly, and came to the conclusion that there was only
one way to save the Hohokus property ; and that I would
make the attempt by disposing of the Englewood prop-
erty ; I made a contract with a man by the name of
Slawson for it; who was to give me a certain amount of
stock and a bond and mortgage; I could not say positively,
in the neighorhood of five or six thousand dollars; I would
not be positive as to amount now ; and turn that mortgage
and stock into money, that was my object; I knew that the
way Mrs. Terhune was and acted, that I could not do any-
thing unless .I put it in another parties hands' so I
could, get the deed when required to dispose of it; I
did have the deed made out to Mr. Clair; that was in
1874, three years, ago about, I think I acknowledged it in
iSaratoga and sent the dded to Ballston to the clerk’s office
of Saratoga County to get his certificate to show that the
officer was authorized to take acknowledgments; I then
sent it to Henry Clair, with A. T. Stewart and Company;
my impression is I have never seen it since; I could not
say who procured the complainant to execute the deed; I was
not there, only what I have been told; I wrote, urged it to
be done very strenuously, urging it to be done ; I wrote to
Julia, also to Mr. Clair; my impression is I also wrote to
Tan Dien to go there again after I found he had failed in
the first attempt; I am not positive but what I sent Mr.
Van Dien there the first time ; my impression is that I did,
but I won’t be certain; I don’t know whether the deed was
sent to Van Dien or not of my own knowledge; I sent it to
Clair after I executed it at Saratoga; I think I did not see
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the deed before that; I wrote a deed myself and sent it on,
but it was not right; I think, according to my recollection,
Isaac Wortendyke wrote the deed; the last one that I signed
and Mrs. Terhune signed I merely judge by the recollec-
tion of -the writing; I was in frequent communication with
Mr. Clair at that time almost daily; he married my sister.

Q. Was the complainant aware of your plan and purpose
in getting her to sign the deed to Clair ?

(Question objected to.)

A. She was not.
Q. What consideration was there, if any, for that deed ?

(Objected to.)

A. Hone or nothing; I have been informed that a mort-
gage was made by Clair and wife to the Mutual Life Insui-
ance Co.

Q. What consideration, if any, have you ever received
for that conveyance %

s (Question objected to.)

A. Never a dollar directly.

Q. Why did you not yourself apply directly to the com-
plainant to sign the deed to Clair ?

A. Yarious reasons—I can state them in detail; in the
first place, she would not do anything what I asked her to
do; in the next place, I did not consider her capable of do-
ing anything and had not been for along time; she had
been in that state of mind a long time back that you could
not reason with her, especially myself, could not get her to
do anything that was necessary to be done and from various
acts and sayings; I became thoroughly satisfied that it was
useless for me to accomplish with any possibility of success
any such arrangement; her mind had not recovered, e peci-
allv at that time, but what she could be influenced by others
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and not by myself, and therefore I thought it perfectly use-
less to say anything to her; my whole object and only ob-
ject was to try and save the Hohokus property, and if I
could have got the deed in time; I could have done so, that
ismy firm belief; the Hohokus property was mine; I bought
it and spent about sixteen thousand dollars on it; the com-
plainant was not aware of my plan in that regard.
Q. How was.the project made to appear to her mind ?

1
(Objected to because the witness has stated that
he did not speak to the complainant on the sub-
jeet.)

A. 1 could not say, I was not there.
Q. Have you not heard Henry Clair, the defendant, say
anything about it ?

(Objected to, because whatever Henry Clair
4 may have said cannot by any possibility be bind-
ing upon or effect the interest or right of the de-
fendant, the Mutual Life Insurance Company of

Hew York.)

A. T have.
Q. What have you heard him say ?

*Question objected for the same reason as stated
in the last objection.)

A. Well, we talked the matter over a number of times; he
wrote to me almost daily,every day or two about that time; he
said he had a devil of a time to get her to sign it, he said he
or they had; I might have kept the letters, but I did not
think they would be necessary.

Q. Who proposed this plan of putting the title to the
property in Clair.

A. My impression is that it was proposed to me by an
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attorney whom I consulted once. I would not be positive
whether, it Was Mr. Wells or Mr. Kneeland. Mr. Wells
was a real estate man and Mr. Kneeland was an attorney; it
was suggested in their office by one or the other, I am not
positive which.

Q. What did Clair understand that the property was
deeded to him for,?

(Question objected to because Mr. Glair can be
called for himself to state what he understood him,
and because what Mr. Clair understood would
have no binding force or effect against the de-
fendant, the Mutual Life Insurance Co.

A. Well, we talked this matter over and we came to the
conclusion that it was for the purpose of accomplishing the
object I stated before that I could get the deed when
wanted for that object; that was the understanding between
him and me before the deed was made and after that I had

. confidence in him, or I should not have done it.

108

Q. What has been done with that property since that
deed was made ?

A. Nothing that I am aware of, except that I had it
cleaned out once and stopped some leaks and tried to let it,
and I had a drain built, a passage .way fixed to get in and
out to the street; that is about all, except that I tried to let
it; it was not occupied when it was deeded to the conr
plainant; there has been no tenant in it since, unless there
was one in it this fall; it was not let to my knowledge; the
last time I saw it was in June, 1877, and then it was not
let; my impression is that I went in it at time; 1
drove in and I think I went in the house; 1 was alone.

Q Who took possession of the property when it was
deeded to your wife?

A. T had it cleaned out and fixed it up myself so as I
could lock it up; I locked it up; I have had the key ever
since, I have it now, the repairing was done in 1876, and 1
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was goingto "build a walk; I tore up the €Id one, which was
worn out.

Q. When did you first learn that the Mutual Life Insur-
ance Co. held a mortgage against that property for three
thousand dollars, dated Feb. 3, 1875, made by Henry Clair
and wife?

A. T would not be positive what date; I could not, say
positively what date.

Q. Did you know it at the time or did you learn it after-
wards? . - =

A. 1 did not know it until after it was given, 1 think it
was the first part of March when I first learned it, that is
my impression; I am not sure whether it was the March
after the mortgage was given; it must have been March,
1875; it was after the mortgage was given; I.know a mort-
gage made by Clair to Preston for $4,000; I have never
seen it; I have talked to him about it.

Q. Did Preston ever tell you whether or not any money
had been advanced by him on that mortgage ?

Question objected to, because whatever Preston
may have said not in the presence of Henry Claii
or the defendant, the Mutual Life Insurance Co,,
is not proper evidence as against those defendants;
also because it is hearsay evidence.

A. 1 had a talk with Preston; he said that Clair would
give him a mortgage; he would get that mortgage cashed
for four thousand dollars, he knew where he could get the
money in Connecticut and would do so, and take out the
amount which he claimed I owed him and pay over the
balance; this was before the mortgage was given; I after-
wards went to him after the mortgage was given and wanted
him to do as he agreed; he said he would not do anything
about it as he had me then where he wanted me, and he
would hold me; 1 then offered to pay him the indebtedness
I owed him with interest and he to deliver up the mort-



gage; He said he would be damned if Hs would do: it; he;
would sell both places; I then left him.

Witness being cross-examinedy says :

I am a builder; I have been in that business thirty years;.
I will be Fifty-three years of age pretty soon; my wife is-
about the same age; she will be 53- years of age, according;
to report, Dec. 1877; she was born in 182.1, according to
report; I was married the 17tli day of July, 1848; she has
two children; the oldest is the one who was a witness, in this
cause; the other child’s name is Charles Francis; he will be
twenty-one the 9th of next April; I lived in Linghamton
before 1 went to Holiokus; my home was in Binghamton
from the 12 th of September, 1849, until August 18th, 1873
I owned property there; during that time my wife also had
some there in her name; the property which was traded for
the Englewood property was in her name; that was the
homestead- property on which we lived; she had owned that
since 1853; she bought that property from a man by the
name of James Munsell; she owned it continuously from
1853 up to the time it was traded for the Englewood prop-
erty; that was the only piece of property she traded for the
Englewood property; there was no dwelling on that prop-
erty when she purchased it; the property consisted of a
brick house, barn, out-houses and fences, all necessary fix-
tures; the lot was fifty feet by one hundred and eighty-one
and a half— the ordinary size of alot on that street; she paid
$700 for the lot when she purchased it; that was not the
only property she had owned in her own name at Bing-
hampton; I did not own any property in Binghampton the
time the Englewood property was obtained.

Q. Had you not conveyed or caused to be conveyed to
your wife the property which was in your name at Bing-
hampton or some part thereof %

A. Ho; she is not the owner of any property at Bing-
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hampton now; the last she owned there was the piece she
traded for the- Englewood property,

Q. When was the house and barn erected on the Bing-
liampton lot which she traded for the Englewood property ?

A. Part of it in 1856 and the other part afterwards
along at different times; there was something done to it up
t0’62 or’63; I superintended the erection of those build-
ings and Mrs. Terhune’s money built that house and barn
and bought the lot.

Q. From what source did Mrs. Terhune get the money
to put up those buildings and purchase the lot?

A. She got it; some was willed to her, and from that my
trading and the rise of property she acquired enough to
build. She received money by will from my father; his
name was Henry Z. Terhune; he lived at Hohokus at the
time of liis death; the premises in 1870 was considered to
be worth $10,000, the house and lot and the whole premise;
I don’t know what the buildings were worth at that time or
what they cost; they were built in cheap times.

Q. Did they cost $5,600 ?

A. T don’t know.

Q. You are a contractor for erecting buildings and have
been for >0 years past?

A. Yes, sir, from ’42,

Q. Can you not now, from your knowledge of the build-
mg, give us some idea of the cost and the* other improve
ments on the property ?

A. lean; they -would cost $5,000 at the time it was
done.

Q. What amount did your wife inherit by will from your
father ?
A. T cannot tell; it is so long ago I can’t remember; she

was willed a piece of property with incumbrance upon it,
also some money.

Q. When did your father die ?
A. Seventh day of January, 1851.
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Q. What other property did your wife own fir Bing-
hampton during the time she owned the homestead there ¢

A. She-owned the lot, and she owned another house aud
lot at the same time;; she disposed of the house and lot for
other property which was put in this homestead so-called to-
build with ; I am a mason by trade; my wife left Bing-
hampton to come to New Jersey the forepart of January,.

.1873 ; myself and children remained there until I left for

Ilohokus, the 18th of August, 1873 ; when my wife left
Binghamptm she Went to her fathers, at Ramseys; myself
and children kept house in the homestead, at Binghamp-
ton ; I was not there much; my business called me away ;
my wife did not come back to Binghampton again while we
lived there; my wife solid at Ramseys; I often went
there and staid oftener than I went to Binghampton ; my
wife came from her fathers-to live with me at Hohokus,
in May, 1874 ; I think I tried to get her to come before,
but she refused; I left the Binghampton place just as I
left it; I did not rent; I did not try to rent it first off; I ex-
pected to go back ; 1 lived on the farm at Ilohokus, from
August, 1873, to the fall of 1875 ; the Ilohokus place
contained 40 acres; I was not home much while I lived
there; my business called me to different points; my wife
lived with me there part of the time ; in the winter I was
at caratoga during the coldest weather; she boarded in
New York; it is three years ago this coming winter, I pre-
sume, my wife went to Ramseys, to her fathers during the
fall of 1875 ; I believe she has been living there ever since;
1 have been so informed ; we have not lived together since
then ; the Binghampton property was exchanged for the
Englewood in 1874 ; I don’t remember the date; it was
the same time the. Englewood property was conveyed to
Mrs. Terhune ; I made a contract with Mr. Phelps before
he went to Europe; the deeds were not exchanged until
lie came back, the contract was made in June, 1874; I am
quite sure that was the date ; Mr. Phelps went to take his
son to Germany ; I think he was gone two or three months.



41

Q. Who negotiated with Sherman D. Phelps for ex-
changing the Binghampton property for the Englewood
property ?

A. I did; we had written about the trade several times ;
perhaps twice ; he wrote me that he was agoing to Europe,
and wanted me to meet him at a hotel the day before lie
was going to Europe; I saw him; we finally made the
agreement for this house; and he placed a power of attor-
ney in Chapman’s hands to carry out the arrangement; the
deeds were not delivered until lie came back ; I made the
contract that day at the hotel; the contract was in writing;
I have not that contract with me; I do not know where it
is; it was signed by Phelps and myself ; my wife did not
sign it; she knew nothing about it; she knew nothing of
the Englewood property; I had not consulted anything
about the trade; I presume she signed the deed to Mr.
Phelps for the Binghampton property the time he gave me
a deed for the Englewood property ; I don’t know ; I don’t
think I saw her sign it; I know I signed the deed and
acknowledged it; and suppose she signed it; I don’t think
I ever asked her todo it; I did not think it was any use;
I knew better than that if I wanted to accomplish it.

Q. How did you and Mr. Phelps trade ?

A. We made a little memorandum or contract, whatever
you have a mind to call it.

Q. I mean what valuation did you place upon the Bing-
hanmpton property, and' what valuation did Mr. Phelps
place upon the Englewood property ?

A. 1 don’t know ; I don’t remember the amount.

Q. Was there no difference to be paid by one to the
other %

A. There WaB«

Q. Please state what difference and by whom to be paid ?

A. T was to pay one thousand dollars.

Q. Did you pay it ?

A. I never paid it.
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Q. Do you know whether it has been ptid and if so who
paid it ?

A. It was to be'paid when the deeds wera delivered and
I suppose it was; I think I was in Saratoga when the deeds
were delivered, I don’t remember being present.

Q. Do you know to whom the deeds were delivered by
Mzr. Phelps for the Englewood property?

A. T was not present to my knowledge.

Q. It was never delivered to you or your wife was it ?

A. Not to my knowledge.

Q. You have never paid the 1,000 dollars difference
to Mr. Phelps.

A. No, sit

Q. Neither you nor your wife had the one thousand dol-
lars difference to pay to Mr. Phelps did you ?

A. I can’t say for her; lean only say for myself.

Q. Well speak for yourself then ?

A. T did not have it to pay.

Q- You know your wife hadn’t it, too, don’t you ?

A. You asked it and answeredit; I don’t know as I said
before.

Question repeated.

A. 1 don’t know whether she had or not.

Q. At the time when this deed to Mr. Clair was signed
by you and your wife, the deed iron? Mr. Phelps had not
yet been delivered, had it ?

1.t A. No.

Q. Was it not understood between you and Mr. Clair,
that Mr. Phelps was to deliver the deed to Mr. Clair?

A. 1 don’t know, I presume it was.

Q. Was it not understood that the deed should be made
by you and your wife to Mr. Clair, in order that he might
raise the money necessary to pay to Mr. Phelps as the dif-
ference in the valuation of the property, because neither
you or your wife had the money to pay that difference ?
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A. I answer yes as to the first, and to the second part I
did not have it nor I don’t think she had it.

Q. How long after you and your wife had signed the
deed to Mr. Phelps was it that you and your wife signed
the deed to Mr. Clair for the Englewood property ?

A.*1 dont remember for myself and can’t answer for
her.

Q. When did you make the arrangement with Mr. Clair
that he should take the deed and raise the money necessary
to pay to Mr. Phelps the difference ?

A, All the arrangements that were made I think were
made before I went to Saratoga.

Q. When did you go to Saratoga ?

A. T went either the 14th or the 15th of September,
1874; 1 can’t say which.

Q. How long after you had made the agreement with
Mr. Phelps was it that you made the arrangement with
Mr. Clair to raise and pay the difference ?

A. I am quite certain I made arrangements with Mr.
Phelps in June, 1874; 1T and Mr. Clair had the talk in
August or September, 1874; it was certainly shortly after I
made the trade.

Q. Is your memory good ?

A. Pretty good.

Q. Don’f you know that the one thousand dollars differ-
ence was paid at the time the' deed was delivered by Mr.
Phelps to Mr. Clair? v

A. 1 have not the least doubt in the world but that it was
paid at that time.

%1Q. Has not Mr. Clair told you he had paid it ?

A. He has.

Q. He informed you of it about the time it was paid, did
he not ?

A. I presume he informed me the same day.

Q. Do you not know that Mr. Clair had paid that one
thousand dollars difference to Mr. Phelps before you
acknowledged the deed to Clair at Saratoga ?

723

129



130

131

j32

44

A. 1 don’t remember.

Q. Do you know from wliat source or in wliat manner
Mr. Clair raised or'obtained the one thousand dollars to pay
Mr. Phelps ?

A. I think the money he raised to pay Phelps came from
Hardenburgh.

Q. Did he tell you how he raised it ?

A. I did know at the time.

Q. Do you not know that he raised it by giving a mort-
gage to Mr Hardenburgli on this Englewood property?

A. I think he did; the particulars I don’t remember; it
was a complicated matter, on the part of Hardenburgh es-
pecially.

Q. Did not Mr. Clair tell you at the time that he could
and would raise money from Hardenburgh by giving a
mortgage on this property and before he gave ihe mort-
gage ?

A. I think he did.

Q. Do you know wliat amount Mr. Clair raised upon
the mortgage from Mr. Hardenburgh ?

A. T did know, but I don’t remember now how much ?

Q. Was it not $2,500 ?

A Tt might have been, 1 can’t say positively.

Q. Mr. Clair told you, didn’t he ?

A. We talked the matter over several times, both before
and after, about the Hardenburgh mortgage, a dozen times.

Q. Mr. Clair consulted you about getting the money on
the Hardenburgh mortgage ?

A. He did.

Q. Was not the whole arrangement between Mr. Clair
and Mr. Hardenburgh done with your knowledge and con-
sent ?

A T suppose it was; we talked about it in almost every
shape or form.

Q. Do you know wdiat disposition was made by Mr. Clair
of the money he obtained from Hardenburgh upon the
mortgage given by him to Hardenburgh ?
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A. T presmne I do most of it; I presume he paid that
$1,000 to Mr. Phelps and he paid judgments against me.
I think one was about $500 and the other about $150.

Q. Don’t you remember that about $600 of those funds
went to pay interest you owed for the Ilohokus property ?

A. My impression is that about $300 was the amount
paid to John W. Bogert, executor of Samuel T. Banta,
who held the mortgage; I won’t be positive.

Q. In whose name was the Hohokus property, yours or
your wife’s %

A. In my name.

Q. Mr. Clair accounted to you satisfactorily for all the
moneys he received from Mr. Hardenburgh on that mort-
gage, did he not %

A. To the best of my recollection, I think he did; he
either told me or wrote to me; I think he told me.

Q. In the accounting or statement Mr. Clair made to you
with reference to the disbursement or expenditure of the
Hardenburgh money, did you understand lie retained any
portion of it for his own benetit ?

A. 1 thinknot. 1 think at the time he told me what he
had done; my impression is that it was satisfied at the time,
as far as I was concerned anyway.

Q. This loan from Mr. Hardenburgh was a temporary
loan, was it not ?

A. Yes.

Q. Did you not understand from Mr. Clair that he would
have to obtain a permanent loan from some other source ?

A. Yes; unless I could dispose of the property before.

Q. When did you first learn that he was negotiating a
loan from the Mutual Life Insurance Co. of Hew York to
pay off the Hardenburgh mortgage %

A. T can’t tell; no way of telling.

Q Mr. Clair advised you or informed you that he was
about obtaining a loan from the Mutual Life to pay off the
Hardenburgh mortgage, did he ?

A. T can only guess at it; I can’t remember.
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R. When did you first hear of this loan bein«- made from

the Mutual Life Insurance Co. ?
A. T don’t know.

Q. lou and Mr. Clair were upon friendly terms during
all this time, were you not ?
A. We were and always have been since as far as I
ow.
Q. You understood that Mr. Clair was actingin your be-
half and for your interest at that time, do you not ?
Af That was the understanding.
) Q? Did Mr. Clair ever ask you to have the deed made to
im

A; He did not.

Q. It was a voluntary conveyance, then, to him on your
part, was it ? -

A 1 stated fully the reasons why this matter was entered
into beiore.

Whatever Mr- Clair done in the matter was done at
your request, was it not ?
! * presume most of it was— perhaps all.

Q AtthetimeMr. Ciair obtained this loan from the
Mutual Life Insurance Co. it was with your-knowledge and
consent, was it not ?

A. I was in Saratoga at the time; I presume I knew all
about it; I have forgotten all the particulars.

Q. He accounted or stated to you what disposition he
made of the moneys he received from the Mutual Life,
did he not ? ‘

A1 guess he dgd.

(%as Satg%actow Ia:;Hrths stateet araoout

A. I don’t remember anything about it, but I presume it
was.

Q. You never understood that he retained or kept any
part of the money received from the Mutual Life for his
own benefit ?
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A. T don’t so understand; I never did,

Q. Did you not actually understand that he used a portion
ot the moneys that lie received from the Mutual Life to pay
off the Hardenburgh mortgage with interest on it i

A. Yes; he certainly paid that,

g. Did your wife have anything more to do with refer®
ence to this Englewood property and the mortgaging of it
to sign the deed to Henry Clair that you know of %

A. She never knew anything about it; either about the
mortgages or the $1,000 difference in the trpde until along
time after.

Q At the time you were living at Hohokus and about
the time that the deed to Clair was signed, you and your
wife were not upon very friendly terms, were you \

A. We had not been on very friendly terms since she
went to Canandaigua, and before I could do nothing to
please, her.

Q And you have not been able to do anything to please
her since % .

A. T guess not.

Q. From the time your wife left Binghampton up to the
time you left Hohokus in the fall of 1875- you and your
wife were upon very unfriendly terms, were you not i

A. Hot all that time; most of the time she would not
have much to say to me; everything I done was wrong.

Q. You still lived together as man and wife from the
time she came to Hohokus until you went away in the fall
of 1875 \

A. T was not there much of the time; she was in Hew
York most of the time; I saw her there occasionally.

Q. How many deeds were drawn to Mr. Clair for the
Englewood property \

A. T am not sure whether there was two drawn for that
property or the Binghampton property; there was two for
one of them.

Q. If there was two drawn for the Englewood property,
was there mgre than one executed (
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' A. My impression is I acknowledged twov

Q. M here did you acknowledge the first ?

A. My impression is I acknowledged them both in Sara-
toga.

Q. What makes you think so?

A. Because Clair sent the first one back to Saratoga and
said it was wrong; I think I wrote that deed myself and left
some words out.

Q. Did your wife acknowledge more than one of them ?

A. T don’t know that she acknowledged any of them only
what I heard.

Q. The last one that you acknowledged and executed at
Saratoga for the Englewood property was the deed that was
used, was it?

A. 1 presume it was; 1 don’t know of my own personal
knowledge.

Q. What did you do with the deed that Clair returned
to you ?

A. T don’t know what I did with it.

Q. Who drew the deed that you executed last for the
Englewood property ?

A. My impression is chat Isaac Wortendyke did; I said
that before.

Q, Did you send that deed after you signed and acknowl-
edged it to Ballston for a clerk’s certificate ?

A. T sent one; I guess I sent this one.

Q. Had your wife signed this last deed at the time you
signed it ?

A. That I don’t know; I paid no attention to it; if it re-
quired to be done I suppose I should have heard from it.

Q. To whom did you send the deed when you sent it
back?

A. I must have sent it to Mr. Clair; he is the only one I
could send it to.

Q. Which deed did you refer to in your direct examina-
tion when you referred to sending a deed to Mr. Yan
Dien ?
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A. 1 didn’t say any such thing.

Q. Did you.send any deed to Mr. Van Dien to be signed
by your wife i A-

A. My impression is I did not; the only one to whom I
communicated about those.papers was Mr. Clair.

Q. Can you not iix the time when you first heard of the
mortgage to the Mutual Life or the loan to be made by it .

A. T can fix no definite time.

Q. Can’t you say whether you heard of it before or aPer
the money was paid for the first time (

A. T cannot place any time when I first heard it.

Q. Did you not know of Mr. Clair making that mort-
gage to Preston before it was made ?

A. T stated this morning; I did.

Q. That mortgage'-for $4,000 was made by Clair to
Preston at your request was it not %

A. T think that Preston suggested it.

Q. To whom did he suggest it, you or Clair ? A

A. Pie might have suggested it to both of us; I dont
know.

Q. You know that that was not made for Clair’s benefit
did you not ?

A. Why certainly ; 1 stated so this morning.

Q. Mr. Clair has had no benefit from this property to
your knowledge, has he ?

A. Not to my knowledge.

Q. Mr. Clair has never refused to give you an explana-
tion or give you any statement with reference to his acts
concerning this Englewood property ?

A. T have never asked him for any.

Q. Do you know of his refusing to make such statement
to any one ?

A. T don’t know of any one asking him.

“Q Have yon or has any one else on your wife’s behalf
tendered to Mr. Glair or offered to pay to him the amounts
due upon this Englewood property and on which he is
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liable and asked him to give him back a deed for the
property ?

A. Tam sure I haven’t; I can’t speak for others ; I have
never heard of anybody else doing it.

Witness being re-examined says :

Q. What authority had you from the complainant to
arranfe with Mr. Clair that he should borrow money on
the Englewood property ?

A. T had no authority ; I never spoke to her on the sub-
ject before dr since.

Q. Did Mr. Clair know that the property was deeded
to her by Judge Phelps?

A. T presume he did.

Q. Was any portion of the three thousand dollars com-
ing from the Mutual Life Insurance Company paid to the
complainant?

A. No more than I have stated, the $1,000 which went
to Hardenbergh; and $1,000 of the Hardenbergh money
had gone to Phelps.

jRe-cross:

Q. Do you know whether any portion of the money
which came from the Mutual Life went to the payment of
taxes on the Englewood property ?

A, 1 think not.

Q Jou ever S° 1° the Mutual Life- Insurance Com-
pany after you first heard of this loan and informed them
that Mr. Clair had no title?

A 1 did not sir.

Q. Did you ever after hearing of the circumstances of
that loan go to the Mutual Life and inform them that
Clair had no title ?

A. 1 never went near them.

P. H. TERHUNE.
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Sworn and subscribed this 22d day of November, A. D.
1877, at Jersey City, before me.

WI. W. SANDERSON,
Master, in Chancery,

N. J.

Charity Ann Terhune, I reside at my father’s at Ramseys
station, Hohokus Township ; I know Henry Clair; he mar-
ried my husband’s sister; I remember signing a deed to
Sherman D. Phelps for the Binghampton property; I re-
member signing a deed to Henry Clair for the Englewood
property; I don’t remember it was to him exactly, they
told me it was a transfer to get the property disposed of to
another person; they told me there was no other way to do,
and 1 must do it; Julia said her father told her to tell ine
so and Mr. Clair ; I never talked to Mr. Clair about it.

(Counsel of defendants objects to that part of
the testimony what Julia says to her father and
Mr. Clair.)

Q. How was this deed for the Englewood property got
from you?

A. In the first place I was, unwilling to make any trans-
fer of it; as it did not seem right to me, but as all my
friends considered that I was beside myself, and did not
know right from wrong, I must comply to their requests ;
if I told Julia, who was my only companion in the house,
that I thought it was wrong; she was constantly prevail-
ing upon me to do what her father and her uncle Harry
said about it; with a great deal of insisting, and frequent
interviews with the other parties; I think Garret Van
Dien brought the deed to me to sign from me to Clair,

In
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and came very unexpectedly ; he brought it to take the
acknowledgement; that is the first I saw of the deed; I
refused to sign it ; because I had hot heard that I was
obliged to sign it for him, I did not sign it; then
he wmnt away; he came again; I did not send
for him; I told Julia I was not going to sign such a
deed; she said Uncle Henry said I should do it,
that if.I would not do it at home, she should
take me to Mr. Yan Dien ; I did not sign it then, I think
he came three times before I signed it; I am not positive
whether it was two or three times that he came, but think
it was three times, the last time he was there I signed it; f
did not think it was any use to refuse, they were determined
I shoul: do it; they embarrassed and distressed me con-
stantly by threats of violence, and assured ine' that I was
nothing but a fool to be so contrary ; Julia told me and her
father when he came home, and wbnt away, he would call
out “ say, are you going to do that,” “ are you going to do
that;” the men around the place could hear him ; there was
only Julia and Mr. Yan Dien present, when I signed it,
the boy set out in the buggy, waiting to take Mr. Yan Dien
home; my health at that time was miserable ; I had suffer-
ed for several years with distress of body, which brought
on aberation of the mind ; I resided with my father one
year and a half after we moved from Binghampton ; I went
to Hohokus the last of April or first of May, this was the
same year, when the property was transferred; while I
lived in Binghampton, I whs taken to a lunatic asylum at
Canandigau; I was there seven months, from February to
the first of August, or last of July, under treatment of Dr.
Cook; I was not discharged when my husband took me
away ; I was never detained at any other asyluni* lie said he
was going to take me to the Morristown Lunatic Asylum,
since we lived in Jersey.

Q. For what purpose did you understand that the deed
was made to Clair ?
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(Question objected to.)

A. So that he could make arrangements with other par-
ties who were intending to buy.

Q. Did he or any one else ever pay you anything for
that deed \

(Question objected to.)

A. Not anything,

Q. Did you or not ever authorize Mr. Clair to mortgage
the Englewood property ?

A. 1 never did.

Q. When did you first learn that he had mortgaged’

A. T learned that lie had been giving mortgages onto
that property at the time of the inquest at the Court House
in Hackensack, the inquest I refer to is one inquiring in my
sanity or insanity, that was the year after the deed was
given to Clair, the inquest was in August.

Q. Did you ever receive from any one any of the moneys
represented by the mortgages, which Clair made on the
Englewood property \

A. Not any, sir; after I was compelled to leave my
home in Hohokus, I wrote to Clair informing him of my
unfortunate condition ; he was at Saratoga at the time, ask-
ing him for my property or the payment of it, as I hid
never received a cent; he never answered my letter after
three times writing; all I have in the world is in that pro-
perty, with the exception of a little furniture they allowed
me ; my husband promised to pay my hoard when we got
turned out of the house; lie has never done it; I sent him a
board bill, but he paid no attention to it; I don’t know
whether the Englewood property, is let or not, I never saw
the Englewood property; I have no knowledge of
its being let since I owned it; I can tell what property
Peter H. Terhune has now; he did have real and personal
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property when he lived in Hackensack, lie moved away
some tools and building materials fr >m Hohokiis since he
has been building at Sing Sing, buggies and horse ; I was
under the impression, that if I get an attachment on any
of that property,, she would say she owned it; I said he
took furniture also, and some silver ware, a box of silver
ware, a box of chandeliers, and various other articles ; I am
either fifty-three or fifty-four years of age ; Mr. Van Dien
did not read the deed to me, not that I remember ; I sup-
pose he brought the deed with him when he came to take
the acknowledgment; ! never saw it before or heard any-
thing about it ; I read the deed, after he brought it there
the first time Julia and I both read it and was surprised to
find Mr. Glair’s name o t it, she saidshe was, and 1 am sure
1 Was.

Q. Wh it was your objeet in signing that deed ?

A. T had no object, more than to get rid of the trouble
they were pressing me with.

Q, Were you not willing to sell?

A. INot to have others to sell for me, without any wish
of my own in regard to it; I had no desire for it, nor for
anything; life was a burden, I could ot enjoy any pro-
perty.

Q. What consideration was to be paid to you \

A. If I remember right, the deed was written for $-|5%
000.

Q. How was you to be paid that ?

A. 1T dont remember any particular specifications only
that it was written in such a way that it was sold for that
consideration ; I read it over once, in a hurry ; they blam-
ed me for not doing it sooner, because Mr. Clair was
troubled on my account with the Hew York men running
after him about it, seeing him about it.
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Witness bei/ng cross-examined by Mr. Ackerson, says':

I am living at my father’s now ; I don’t live with my
husband ; I have not lived with himsince I was turned out
of the house at Hohokus, that was September, -eighteen
hundred and seventy-five ; the property had been sold un-
der foreclosure, and we were required to get out by those
who purchased it; I then went to my father’s,where I have
lived ever since; my husband said he went to Hackensack,
I can’t tell exactly how long he remained there; some time
last summer he left that place, he then went to the village
of Sing Sing, where he now lives; we had two children,
Julia and Charles; after we broke up housekeeping at Ho*
hokus, Julia went to visit with her uncle Richard at Sing
Sing, and also with her uncle Harry Clair, who was then
in Englewood; she has no home now, she is stopping with
a kind friend again at Binghampton ; Charles is employed
by A. T. Stewart  Co., at 10th street and Broadway, and
boards at No. 24 9th street; I suppose my husband is still
at Sing Sing.

Q. How long had you owned the Binghampton property
before you sold it,to Sherman. D. Phelps?

A. About twenty-five years, a Mr. Cushman owned the
original property, which I came into possession of; I got
the property from my father-in-law in his will; his name
was Henry Z. Terhune; the property was unincumbered;
when I sold it to Mr. Phelps, so far as I know, my husband
sold it for me; I never saw Mr. Phelps about it; Mr. Phelps
was unwilling to exchange the property in the first place;
Mr. Phelps has since told me before he received a notice
purporting to come from my children to the effect that I
was all right.

Counsel for the defendant objects to all that
part of the witness’ testimony which states con-
versation with Sherman D. Phelps, the same hav.
ing been volunteered by witness.
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I had nothing to do with the negotiations in the exchange
of the Binghampton for the Englewood property; I might
add that they told me that Judge Phelps had been unwil-
ling to make the exchange without a thousand dollars in
money extra, but then he was willing at that time; my hus-
band carried on all the negotiations for the exchange of the
property.

Q. Where were you living at the time these negotiations
for the exchange with Phelps were going on ?

A. At Hohokus, but they may have commenced before 1
came there; I at no time went to look at the Englewood
property while the exchange was going on; I never saw it;
I preferred my Binghampton property, and do still.

Q. You left the examination of the property and the
terms of negotiation entirely with your husband, did you?

A. 1 did not, sir; it was only through compulsion that I
made an exchange or caused it to be made.

Q. What compulsion— state specifically ?

A. 1 was compelled to do just as my husband and
daughter desired me to; at that time they called me crazy.

Q. How do you mean that they compelled you to ex-
change for the Englewood property ?

A. He saying constantly, telling me that something must
be done with the Binghampton property, and when he told
me he had traded it, I was horrified and said, what could
you have done worse ?

Q. How, was that all the compulsion there was ?

A. Ho, it was not.

Q. State what other compulsion.

A. He said I must now sign the deed; I told him I
wouldn’t and I couldn’t; he went from home leaving the
documents for me to sign, and when he returned he troubled
me again and he brought Garry Yan Dien finally to take
the acknowledgment as though he was taking me by storm,
that 1 would have no refuge any more to escape from him.

~Q. How, have you stated all the compulsion to that

deed ?
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A. No, sir.

Q. Please state them.

A. He left orders with my daughter Julia to use all her
influence in his absence to get me to do it—the same as he
did for the second deed.

Q. You were not present when he left these orders with
your daughter, were you ?

A. No, sir; but she said pa said so, she said pa says you #
have got to do it. 169

Counsel of defendants objects to the testimony
where witness relates what orders were given by
the father to the daughter, as it appears she was
not present.

Q. What were the conditions of the exchange for the
property at Englewood ?

A. T said that Judge Phelps was willing to exchange the
one for the other; judging from the information given to
me by Julia and her father, I think I did not understand
that there was a difference to be paid to Mr. Phelps in cash;
I have since learned that there was a difference in cash to
be paid to Phelps; I have, heard such a rumor.

Q. Has not Mr. Phelps told you there was a difference
paid to him on the exchange ?

A. T asked him if he had received any and who he had
received it from, and he said he thought from Mr. Clair; 1
understood from Mr. Phelps that it was about one thousand
dollars; he said he could hardly remember since the trans- {-j
action was made how it was made; he had left the rest with
his lawyer while he was away to Europe; that conversation
with Mr. Phelps took place last Summer at his office in
Binghampton; I then informed him that I had commenced
the suit, and he said it was a wonder Mr. Clair had not
spoken to him about it, as he had been to Saratoga and saw

. him there; I had called to see Mr. Phelps before he was in
Saratoga; I had no money to pay Mr. Phelps on the ex-
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change; I did not know that any was paid or was to be paid;
I don’t know where the money came from that was to pay
it no more than what Mr Phelps told me; I read the deed
to Mr. Phelps before I signed it because it laid in the
house some time; there was no mention made of a thousand
dollars in money; I have a copy of the deed now; the copy
I have is one of the first two deeds that was left for me to
sign; first the one and then another was brought when Mr.
Terhune went away.

Q. Why did you not sign the first deed that was left ?

A. T have given my reasons; I refused because I did not
want to sell its

Q. Then there was objection on your part to signing the
deed to Phelps as well as to signing the deed to Clair— was
there %

A. There was; I was entirely unfit to decide for myself.

Q. You did not think so at the time, did you ?

A. 1 did; if any new project came up my mind was in
such a weak state I could not decide which way.

Q. You were at that time, were you ?

A. Yes, sir; they called me crazy.

Q. You have stated all that took place with reference to
the deeds and efforts made to get you to sign them, have
you ?

A. Yes, as near as I can remember; I presume he was
trying while I was up to my father’'s—I mean my hus-
band.

Q. You were crazy also as you think at the time you sign-
ed the deed to Clair, do you ?

A. Yes, sir; I know of no change, happening in the
meantime in regard to my mental capacity.

Q. Then in your opinion your mind was in about the
same condition when you signed the deed to Sherman D.
Phelps as when you signed, the deed to Henry Clair, was
it ?

A. I know of no change in the meantime.

Q. All the testimony that you have given to day, with
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reference to oecurances and conversations at or about the
times those deeds were given from your remembrance of
those occurrances and conversations as they took place at
the time, were they ?

A. Yes, sir.

Q. How long after the deed to Clair was given, did you
continue to live with your husband %

A. 1 did not live with him at all after that, he only came
home on visits from Saratoga until we left the place for
the winter; we spent the winter in the city, Julia and my-
self.

Q. For how long a time before the giving of the deed to
Clair had you been crazy ?

A. Well, I was a year and a half at my father’s, about a
year at home in Binghampton, seven months in the asylum
before I moved to Hohokus ; this deed was given in the
same year I went there.

Q. How long after the giving of the deed to Clair did
you continue to be crazy ?

A. 1 improved gradually the next year after returning
from Hew York ; when we were back on the farm, I began
to take an interest in all there was to be done in and about
the place; and I superintended the work on the farm in
Mr. Terhune’s absence, likewise doing the house work so
far as my strength would allow.

Q. You were aware of the fact at the time that you were
crazy, were you ?

A. I knew that people thought me crazy when I was
locked up in a lunatic asylum, but I can remember every
transaction that happened to me, while I was there ; I con-
stantly bagged themto kill me.

Q. You knew and was aware at the time that you were
crazy when you signed the deed to Phelps and the deed to
Clair, was you ?

A. Yes, sir; I felt as if it could not be lawful or right
in any particular.

175

176

177



,178

179

60

Q. What could not be right and lawful in any particular?

A. Any transaction that I could or was compelled to
make in regard to it; the transfer of my property,I thought
the same of the transfer to Phelps.

Q. Why at that time did you think so ?

A. 1 did not want to have it done.

Q. Did you think it would not he lawful or right, be-
cause you were crazy ?

A. T felt as if I could not decide for myself in anything
I done; I could enjoy nothing that I might as well be
dead as alive, and was so irritbale that I could not bear
to be questioned on any subject..

Q. Did you at that time think it would not be lawful or
right to make any such transfers, because you were crazy ?

A. The amount of it whs that I did not care any about
myself or anything in the world that I did, or ever had
owned so long asI was so miserable. I was enveloped in
gloom and melancholy and fearful forebodings.

Question repeated.

A. Of course.

Q. Do you remember of the p* ceedings which were
taken by your brother Cornelius in the Court of Chancery,
of this State, to declare you a lunatic, acouple of years
ago?

A. 1 remember there were proceedings in the Court
House, but I did not particularly think it so; I think the
notice you sent me in regard to that meeting in the Court
House was to inquire into my' sanity, not to declare I was
insane.

Q. Do you remember of appearing before the jury in
that case ?

A. T do, sir.

Q. Do you remember that you told the jury that you
were not insane at that time, and that in your opinion you
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had not been Insane, bnt you were simply troubled with
melancholy, produced by family difficulties, aud that you
had always thought your husband did wrong in sending
you to the asylum ?

A. No, sir; I remember telling the jury when they ask*
ed me some questions, how I was; they asked me'how I
was, and I told them in avery few words; X was only on
the stand a short time ; that I had been in great distress in
mind and body, and that 1 had no desire to live, that my
mind was very much disordered, and the inquired how long
ago since I had recovered; I told them during the present
year since I had commenced going about among people*
there had been a change ; they wanted to know why I
made such strange noises around the house, screaming mur-
der; I told them I had not done so lately, I told them that
I did not want them to consider me crazy ; then the jury
in that matter, by their verdict considered that I was not
crazy then. o

Q. If, as you have stated, you did not at the time, when
these deeds were signed by you care for any property, or
for life itself, how is it that you was so particular in refus-
ing to sign the deed, that you thought it wrong, that you
told your husband it was the thing he could do with your
property and that you did not want to sign %

A. The reason is, because the struggle to keep that pro-
perty in my own hands had been for so many years stand-
ing, that I thought J must hold on to that as long as I
lived.

Q. Then although crazy at that time you had sufficient
reason, thought and mind to reason, as you have stated, in
your last answer ?

A. T can tell you so at this time, this quality of mind
seems to have abided by me until they overpowered me,
with dreadful threats.

Q. Well, you have not told us of those threats ?

A. Well if T would not do as he wanted me to do, he
would carry me away to an asylum again, and have me
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locked up, and lie said he would do it any how ; and I be-
lieved he would, and gave up tantalizing me for that pro-
perty day and night in every shape and possible way, so 1
would rather be killed than suifer any more.

Q. Your mind is perfectly strong now, isn’t it I

A. 1 feel as strong as ever I did, and my health is nmuch,
better, general better,, much health than it was ever since 1
was married.

The examination was then adjourned until Friday, May
3d, 1878, at 10 o’clock.

Q. How many deeds for Binghampton property were
presented to you to be signed in exchange after the Engle-
wood property ?

Two.

. By whom was the first one presented to you ?

. My husband.

Where ?

At our house, at Hohokus.

Who was present when he presented it ?

. I don’t remember.

Was Mr. Garry Yan Dien present ?

I can’t remember that distinctly for the first one.
Do you remember what part of the house it was that
the first deed was presented to you ?

A. Yes, sir; in the dining room.

Q. Did “you examine the deed when he presented
it to you ?

A, Hot then.

Q. When did you examine it ?

A. After my husband had left home.

Q. Tlow many days about was this after he had present-
ed it to you ?

A. T couldn’t tell exactly.
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Q. Did you keep the deed after lie liad presented it to
you until you had examined it?

A. T left it or he left it lying on the table, and when I
didn’t want to see it, I had it under the table spread,

Q." And how long did you leave it there?

A. Left it so until he returned again.

Q. And what then did you do with it ?

A. Nothing.

Q. Well, what became of it?

A. He didn’t speak about it to me at first,but afterwards
said that was not light, the deed was not written right; he
didn’t ask me for it and it was left there ; I have it now,

Q. How longdidyou leave it under the table spread ?

A. T couldn’t tell how long; but I distinctly remember
that I took it and put it under the carpet a short time be-
fore we tore up the furniture, and I left it under the car-
pet until I was afraid my husband would find it there when
lie tore up the carpets,

Q. Where did you put it after you took it from under
the carpet ?

A. T took it with me to my fathers.

Q. What did your husband say to you when he handed
you that deed ?

He said I had got to sign it.

Is that all he said about it ?

I can’t remember everything he said.

Did he not tell you what it was ?

He did.

Now, please tell us what he said so near as yon can
remember about that deed and the transfer of the Bing-
hampton property for the Englewood property at the time
he handed it to you ?

A. He didn’t seem to feel disposed to talk much about
it at that time, and very soon left home again.

Q. You had heard before that time of his negotiating
for the exchange, had you not ?

A. Yes, sir.
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0. How long before had yon first heard of it ?

A. Only ashort time when Mr. Phelps sent my husband
a letter, saying, he was ready to meet him in Hew York,
when he should start for Europe,

Q. Then at the time of the receipt of that letter was the
first that you knew of any exchange ?

A, It was.

Q. Did your husband then tell you about it 1

A. 1 think Julia told me first.

Q. Did not your husband also tell you about it, about
that time %

A. After he had seen Mr, Phelps in Hew York, in an-
swer to that note.

Q. What did he say to you about it %

A. He said, what should you say, if I tell you that I
have traded the Binghampton property for Englewood pro-
perty ; I immediately sprang up from the table, while we
were at dinner, and said, what could you have done worse
with it we didn’t talk any further about it at that time ;
I did not hold conversation with anybody.

Q. Did he not speak of the exchange again until the
Pme he handed you the deed in the diningroom as you
stated this morning.

A. He frequently said, “ say, when are you going to do
that 77 sometimes I didn’t reply at all.

Q. How, this was before he had presented you the deed
that he said this ?

.A. He did before and after as near as I can remember.

Q. Js that about all that he said to you about the ex
change(

A. 1 think it is for this first deed.

Q. What did you say to your husband at the time he
handed you the first deed for the. Binghampton property \

A. 1 talked very little about it to him.

Q. Did you tell him whether you would sign it or not ?

A. T told him I would not.
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Q. What reason did yon give him for your refusal to
sign ?

A. He didn’t ask me for any reason.

Q. Did you give no reason ?

A. 1 did not that I remember.

Q. What at the time was your reason for refusing to sign
that deed ?

A. Because I did not want the Binghampton property
sold; I had no desire for anything in particular; don’t
think of an> other reason.

Q. At the time he told you that hrst deed was wrong
what did he say was wrong about it?

A. Something about the boundary line as near as I can
remember.

Q. Did he then hind you another deed to sign ?

A. Hot then.

Q. When did he hand you another deed to sign and about
liow long after he had handed you the first one 7 .

A. About a week or two, when he had been getting
Garry Yan Dien to come to the house and take the acknowl-
edgment.

Q. Do I understand you to mean that you had not seen
the second deed until the time when he brought Garry Yan
Dien to take your acknowledgment !

A. 1 can’t tell whether I had or not; I had told him re-
peatedly that I was not willing to sign any deed.

Q. Did you sign the second deed in the presence of Gar-
ret Yan Dien and acknowledged it before him ?

A. T did; I said in Mr. Yan Dien’s presence that I
couldn’t and wouldn’t sign; but I was awed and surprised
in his presence and made but very little resistance; more
than that, I remember saying, “now I have done, but you
know I was not willing;” I said this to Yan Dien, my hus-
band was out; my husband at that time was at the front of
the house speaking to Mr. Yan Dien’s wife.

Q. Did Mr. Yan Dien say anything when you refused to
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sign and when you made the remark that “now I have done
it, but you know I was not willing.”

A. No, sir; he didn’t say anything.

Q. Did you read the second deed before you signed it

A. T have no recollection of reading the second deed.

Q. How long about was it after signing this deed that
you first heard of deeding the Englewood property to Harry
Clair ?

A. Some time in the next month.

Q. Who first told you about it ?

A. The first that I knew about a deed being drawn np to
Harry Clair was when Mr. Yan Dien brought it to me to
sign.

Q. Where did he bring it ?

A. To the house at Hohokus,

Q. Where was your husband at that time ?

A. At Saratoga.

Q. In what part of the house was it presented to you by
Mr. Yan Dien ?

A. In the reception room.

Q. What did you do with the deed when Mr. Yan Dien
handed it to you ?

A. T glanced over it and said I never heard of any such
deed, and I am unwilling to sign it; that is all I said; Mr.
Yan Dien said he hadn’t read it and didn’t know the con-
tents, and then went away.

Q..What became of the deed?

A. T suppose he took it with him.

Q- Did you not keep the deed ?

A. No, sir.

Q. How long after this did you hear or see of the next
deed to Harry Clair?

A. Idon’t know of any other.

Q. You did not sign the deed Mr. Yan Dien presented
at that time, did you ?

A. T did not, sir.

Q. You remember of signing and acknowledging a deed
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before Mr. Yan Dien for the Englewood property, don’t
you ?

A. 1 do, sir.

Q. How long after he was there with the deed which you
refused to sign was it that you signed the deed to Clair and
acknowledged the same before Garry Yan Dien ?

A. Hot many days; don’t know exactly how many.

Q. Where was it that you signed and acknowledged the
deed to Clair before Yan Dien to Clair ?

A. In thé same reception room.

Q. What same reception room do you mean ?

A. Where he first presented the deed to me to sign.

Q. Did he bring the deed with him the last time ?

A. 1 can’t tell whether he did or not.

Q. Where was your husband at this time ?

A. At Saratoga.

Q. Did you read the last deed before you signed it ?

A. 1 may and I may not have read it.

Q Don’t you remember if you did or not ?

A. Ho, sir.

Q What did you say to Yan Dien about signing it?

A. I said I didn’t want to do it, but I thought I couldn’t
offer resistance any longer; my daughter Julia did the talk-
me 1111 I m 1 111 ;1 H

Q. Don’t you remember her saying anyghing further to
Yan Dien about it at that time ?

A. T do remember something was said about her father’s
signature which she said would be taken at Saratoga; I
dor’'t remember of saying anything else on that occasion
than what I have stated.

Q I think you have stated that Mr. Clair at no time
spoke to you upon the subject of exchanging the Binghamp-
ton for the Englewood property or of deeding to him the
Englewood property, is that so ?

A. Yes, sir; I have said so and that is so; he never spoke
to me about it.
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Q. When in jour opinion were you first crazy; what year
and time of the year ?

A. In 1871 I think it commenced; I was very much out
of health during the summer and kept getting worse, until
I was taken suddenly very ill in the fall and confined to
my bed; I sent for my family physician, who commenced
treating me, which didn’t seem to have the desired -effect;
I kept growing worse and my neighbors advised me to send
i°r my husband, who was then away part the time at Goshen
and sometimes at White Plains, and when he arrived he
wasn’t satisfied with the treatment I was receiving and called
another physician whom I had also formerly employed;
I didn’t grow an}; better; the distress was mostly in my head
afterwards and I imagined a good many fearful things; I
couldn’t bear to take any more medicines.

Q. How long did you continue to remain crazv from
1871 ?

A. Then in February, 1872, I was taken to the lunatic
asylum by my husband; I gradually recovered the next
year after the transfer of the property to Clair; we left the
place at Hohokus in 1875, and I commenced to improve the
year before; I recollect being taken away to New York to
spend the winter after the transfer of the property,
and had no confidence in myself at that time; I could not
step out of the door without my daughter going ahead or
having her consent.

Q. In your opinion, then, you were crazy from 1871
down to what time in 1874 ?

A From New York in the spring we went into the house
at Hohokus again, and I commenced to feel more interested
in affairs at home and endeavored to take charge of some of
the business, when I saw the great necessity of somebody
superintending, for my husband was still living away from
home, but he. interfered with everything I did and called
me crazy; yet I knew that I had met with a g eat change in
body and mind; I then wanted to talk to people and could
take pleasure in seeing my frien-'s and in everything about
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me if I w”s only allowed to and had my own desires or
wishes.

Q. In your opinion, you have entirely recovered yOnr
mind, have you %

A. Yes, sir.

Q. Have you any means— pecuniary means I

A. T have none, as I stated before.

Q. Who furnishes the funds for carryring on this litiga

tion? 205
A. Mr. Bendy, my brother-in-law, has kindly volunteered
to assist me.

MRS. C- A, TERHUNE.

Sworn and subscribed, this 19th day of May, A D,
1878, before me.

WM. W. SANDERSON,

Master in Chancery”

N 1 206

John Bentley, a witness produced on the part of the
complainant, being duly sworn, says:
. . 207

I live at Paterson and know Henry Glair; I have talked
with him about a mortgage made by him to James F. Pres-
ton on this Englewood property for $4,000. I cannot give
you much of the conversation and I can’t say whethei it
was Clair or Peter Terhune that I had the conversation
with. Mr. Clair acknowdedged that there was a mortgage
given; he said it was given to Mr. Preston; he said it was
given to raise money on the property.
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Q. Did you ever have any conversation with Janies E,
Preston about that mortgage ?

Counsel for the Mutual Life Insurance Com-
pany and Henry Clair objects to above question
on the ground that such testimony is incompetent
as to those defendants.

A. Yes, sir; he said he had lent Pete some money and
had taken this mortgage upon the property to get the money
back; he had lent him money upon one or two notes,
and Clair was endorser on the notes; he said the notes
were made some time before the mortgage;; he said the
whole amount due at that time was twenty-seven hun-
dred dollars I think, the balance of the mortgage; lie did not
state what the balance of the mortgage was; he said he was
to get the money for the notes and pay the balanee'to Ter-
hune; he said he had not paid him the balance; he never
raised any money on the mortgage; he was to raise. the
money on the mortgage to pay the notes and give the bal-
ance to Peter.

Q. You had some conversation with Mr. Clair about his
having the title to this property? did you not?

A. Yes, sir; well, I cannot state exactly the time; it was'
about two weeks or so before the first sale was set down: 1
mean the sheriff’s sale of the property; I went to him to ask
him who the owner of the property was; he said he had the
deed of it, and also had the deed of the first exchanged
property or that the property was deeded direct to him by
Mr. Phelps; he afterwards stated that the property had been
deeded by Mrs. Terhune to him; I asked him what tie gave
for it; he said that made no difference, and that a deed could
be made for one dollar as well as for one thousand dollars;
I asked him whether he had paid anything for it, and he
evaded the answer; that is about all the conversation that I
recollect of having on that point about getting the property
except such other casual conversations as we had together;
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I do not tliiinkhe said anything about Peter being indebted
to him; he said I think that he had endorsed the notes, but
that he was very glad to give the mortgage on the property
to Preston.

Witness being cross-examined by Mr. Ackerson, counsel
for the Mutual Life Insurance Co. and Mr. Clair, deposes
and says:

I am a brother-in-law of Mrs. Terlmne, the -complainant
and have borne the expenses of this suit for her so far.

JOHN BENILEY.

Sworn and subscribed this 10th day of May, A. D. 1878,
at Jersey City, before me,

RAYMOND P. WORTENPYKE,

. Master in Chancery

Of New Jersey.

Deposition of witnesses taken by consent before me,
Frank Sanders, a Commissioner of New Jersey, for New
York at the city of New- York, this 18th day of October,
1870, to be used in the argument of the said cause..

Oarret G. Yan Dien, a witness produced on the part of
the defendants being by me duly sworn testified as follows;

Q. You reside at Ridgewood, County of Bergen, New
Jersey ?
A. 1 do.

Q. How long have you resided there ?

" mgg
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A. T have resided there all my life, about forty-four
years:

Q. You are a commissioner of deeds in the State of
mHew Jersey, and for how long?

A. 1 am and have been for twelve years-

Q. Are you acquainted with Charity Ann Terhune, com-
plainant in this case, and her husband Peter H., and also
with Henry Clair ?

A. T am.

Q. How long have you known them ?

A. Twenty-five years about, T have not known Charity
Ann so long, but I have known her several years-.

Q. Do you remember of going to Mrs. Terhune’s house
in Hohokus, at any time for the purpose of taking her ac-
knowledgement to a deed or deeds?

A. T do.

Q. When 'first, as near as you can remember, and for
what property ?

A. I don’t know as I can state the time, but the first
property was the Binghampton property.

Q. How did von happen to go with reference to that pro-
perty ? A _

A. By being requested to take that acknowlegement, if I
remember right, as commissioner for Hew York.

Q. Did you draw the deed ?

A. Ho, sir.

Q. Do you know who did ? '

A. T do not.

Q. Did you.take thebdeed with you, or did you go there
to take the acknowledgement ?

A. If T remember right, I think the deed was in the
house.

Q. Who requested you to go and take thht acknowledge-
ment ? t

A. If I remember right, Mr. Terhune.

Q. Verbally or by letter?

A. T do not remember.
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Q. Did you find Mrs. Terhune at home when you went
to take the acknowledgement ? *

..Yes, sir. »
Was Mr. Terhune home or not ?
I think he was.

Who produced the deed when you got there ?
I don’t remember.
It was produced ? =
Yes, sir.
Was it signed by Mrs. Terhune that day ?
It was signed on the day it was acknowledged.
Did she object to signing it or not ?
. No, sir.
Did she apparently know anything about the deed
when you got there ?
A. I don’t remember that; I know I read it over to her.
Q. Did she make any remarks about it, when you read it
over ?
A. Not to me, or in my presence, except to acknowledge
it.
Q. The acknowledgement w&s taken in the usual form ?
A. In the usual form, thatsent from New York.
Q. Did you notice anything peculiar in her manner or

CroroPporoPOP

conversation ?
A. T did not.

Q. Did she seem pleasant?
A. Never saw her look pleasant.

Q. Were you at her house more than once to get her to
sign a deed for the Binghampten property ?

A. Not that I remember.

Q Did Mr. Terhune on the occasion when you went to
to take her acknowledgement to the deed for the Binghamp-
ton property say to you in your presence and hearing “ I
cannot and will not sign,” or words to that effect ?

A. No, sir.

Q. After she had signed the deed, did she say to you or
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in your presence or hearing, “ Now, I have done it, but you
know I was not willing to do it,” or words to that effect ?

A. No, sir. » o ¢

Q. If she had made such a statement would you have
taken her acknowledgement ? .

A. 1 would not.

Q. Was any persuation used in your presence by any
person, or yourself to induce her to sign and acknowledge
the deed for the Bingharppton property ?

A. No, sir.

Q. Were any threats used in your presence for the pur-
pose of obtaining her signature and acknowledgement to
that deed ?

A. No, sir.

Q. How frequently were you in the habit of seeing Mrs.
Terhune about the time of the execution of this Binghamp-
ton deed ?

A. Yery seldom.

Q. Was your wife with you on that occasion?

A. T think she was.

Q. Did you have any conversation with Mrs. Terhune
that day outside of that about signing the deed ?

A. Not that I remember, except passing the time of day.

Q. Had you had any conversation with Henry Clair about
the deed at that time ?

A. Not that I remember?

Q. Did you get that deed from him ?

A. 1 do not remember when I got the deed; I did not
charge my mind with it*

Q. Have you any recollection that you received it from
Mr. Clair or that Mr. Clair requested you to go and take
the acknowledgment ?

A. No, sir.

Q, Mr. Yan Dien, did she evince any unwillingness in
your presence or hearing to sign that deed or acknowledge
it?

A. No, sir.
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Q. Did she appear to pay attention to the reading of the
contents of it?

A. Yes, sir.

Q. Did she make any remark upon it \

A. Not that I remember.

Q. Did she evince any surprise upon seeing you there or
at the purpose for which you came\

A. No, sir; not that I remember.

Q Did you on tha, occasion notice any evidence of in-
sanity on her part ?

A. I did not.

Q. Were her actions and conversation, so far as you ob-
served, those of a sensible and sound-minded person ?

A. T considered them so;

Q. Is it your recollection that you went but once to take
an acknowledgment to the deed for the Binghampton prop-
erty ?

A. Tt is. H 1

Q. When did you next see Mrs. Terhune, and where ?

A. T do not remember.

Q. Do you remember of going to her house some weeks
after for the purpose of taking her acknowledgment to any
other deed ?

A. T do.
~Q. About how long after the acknowledgment was taken
to the first deed.

A. T could not say.

Q. It was not Very long; was it not many months ?

A. T don’t know that I can tell what the time was.

Q. Do you remember for what property this second
time ?,

A. T think property in Englewood.

Q. Did you ever go to her house to take any other ack-
nowledgments except for the Englewood and Binghampton
properties %

A. Not that I remember.

Q. Did you draw the deed for the Englewood property?
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Not chat I remember.

Do you knew who drew it ?

I do not.

From whom did you receive it ?

I have an impression I received it from dJulia, the
daughter of Charity Ann Terhune.

Q. And did she request you to come to the house to take
her mother’s acknowledgment?

That’s my remembrance.

You went in compliance with that request ?

I did.

Did you find Mrs. T.rhune at home?

I did.

. Did she evince any surprise at seeing you for the pur-
pose for which you. came.

A. No, sir.

Q. Did Julia leave the deed with you when she asked
you to come, or was it at the house?

A. T think she left it with me.

Q. Was the deed complete ?

A. No, sir.

Q. What was incomplete about it ?

A. The name of the party, of the second part or grantee
was left out.

Q. Did you read the deed over to Charity Ann Terhune
or did she read it herself ?

A. T read it over to her. 7

Q. What did she say on that occasion when you read it
over to her?

A. She said she could not sign a deed without knowing
who the property was going to or words to that effect ?
Did she read it over at all herself ?

. Not that I remember at that time.
Did she sign it at that time ?

No, sir.

What became of the deed ?
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A. T left It with them; they said they would return it to
Mr- Terhune to have the name inserted.

Q. Was anything said at that time by Mrs. Terhune, or
in her presence, of the name intended to be inserted.?

A. There was.

Q. What 2

A. 1 don’t remember the name she said was to have been
in the deed 3

Q. From what she said did you infer' that she was aware
that the property was to be conveyed ?

A. Yes, sir.

Q. What did you say or do after she expressed herself
unwilling- to sign the deed in its then condition ?

A. T told her she would have to send the deed back to
get the name inserted., us I did not know the name that
eought to be in %

Q. Did you notice anything peculiar on this occasion in
Mrs. Terhune’s actionsor conversation %

A. No, sir.

Q Did she in her actions or conversation evince any un-
soundness of mind on that occasion ?

A. Not in my judgment.

Q. Was there anything said by Mrs. Terhune or her
daughter in her presence of their sending for you or your
coming to take her acknowledgment when the deed should
be returned corrected.

A. Yes, sir; Miss Julia said as soon as the deed came
back they would send for me to come and take the acknowl-
edgment.

Q. Well, did you ever go there again to take the acknowl-
edgment of the deed for the Englewood property (

A. T did.

Q. About how shortly after you were there the last
time ?

A. About a week or ten days ?

Q. How did you happen to go there ?
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& Who came for you ?
A. T do not, remember whether Miss Julia came or sent
a letter.
. It was either one or the other !
. It was.
. Did you go
I did.
. Was the deed at Mrs. TerhuneV house, at that time?:
I think it was.
Who produced it Julia or her mother ?
. I do not remember.

Was Mr. Terhune at home at the time ?
Ho.

What was said by Mrs. Terhune when the deed was
produced on this occasion \

A. When the deed was presented and read to her sho
again refused to sign it, if I remember right; for the
reason Henry Clairs name was put in as party of the
second part; that was not the understanding, that the
property was to be sold to Mr. Clair when Mr Terhune
left home ; that was about all that was said; she refused to
sign ; and I went back home again.

Q. Did you on that occasion notice anything peculiar in
her manner or conversation ; anything that indicated weak-
ness or unsoundness of mind on her part \

A. T did not.

Q. Did she act and speak rationally and sensibly ‘@

A. 1 thought so.

Q. Did either she or Julia say anything about sending
for you again ?

A. They did.

Q. What did they say on that subject?

A. As near as I can remember, Miss Julia said she
would write to her father and get'an explanation from him
why Mr. Clair's name was put in the deed.

Q. Did they tell you on that occasion who had put Mr.
Clair’s name in the deed or caused it to be done ?

OFPOPOPOPOPO
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A. Not that I remember..

Q. Did they fetate where the deed had been between the
time you was their last and this occasion ?

A. If I remember right they said it had been to Sara-
toga to Mr. Terhune.

Q. Had the deed at this time been executed by Mr. Ter-
hune, and if so where?

A. If my memory serves me. right it had been executed,
by Mr. Terhune. ! 235

Q. Did you go the third time to Mrs. Terhune’s to take
the acknowledgment to the deed for the Englewood prop-
erty ?

A. T did

Q. About how long after this last time did .you go
again ? >

A. About a week or ten days.

Q. How did you happen to go this last time ?

A. By being sent for.

Q. By whom ? 236

A. 1 do not remember whether at was by letter or by
word of mouth.

Q. Do you know who it was that sent for you |

A: T presume it wasdJulia; she almost always attended
to her mother’s business as far as I was concerned.

Q. Didjou go in answer to the request?

A. 1 did.

Q. Did you find Mrs. Terhune at home ?

A. 1 did.

Q. Was Mr. Terhune at home ? g 237
A. No, sir.

*Q What was said by Mrs. Terhune?

A. She was ready to sign the deed now.

Q. Did you read it over to her?

A 1 did’

Q. Was Henry Clair's name on it as party of the
second part, as grantee, when you read it to her ?

A. Yes, sir.
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Q. Did she make any objection to the deed, or to M,
Clair’s name on that occasion ! *

A. Shedidnot,

Q. Did she give any reason for being satisfied with the
deed at that time %

A, If T remember right she said Mr. Terhone said it
was necessary to put it in Mr. Clair’s name instead of the
party spoken of.

Q- Did she on that occasion express any unwillingness to
sign the deed %

A, She did not.

Q. Did you at any time ask her or urge her to sign the
deed of the Englewood property %

A. No, sir.

Q. Did any one in your presence urge her to sign the
deed for that property %

A. No, sir.

Q. Were any threats or persuasions made use of in
your presence to get her to sign the deed for that property?

A. No, sir.

Q. If there had been would you have taken her ac-
knowledgment %

A. T would not.

Q. If she had expressed her unwillingness to sign would
tou have taken her acknowledgment ?

A. T would not have taken the acknowledgement unless
she had been perfectly willing,

Q. Was the acknowledgment taken in the usual form,
and in the usual manner for taking the acknowledgment of
married women in the State of New dJersey?

A. Yes, sir.

Q. Did she on either of the occasions you were there to
take her acknowledgment to the deed for the Englewood
property state to you that she had been threatened, har-
rassed or persuaded by her husband or any one else to sign
a deed for that property ?

A. No, sir.



81

Q. Did she ever say to you that she was unwilling to
sell the Englewood property ?

A. No, sir.

Q. On the occasion when -she signed the deed and you
took her acknowledgment to the deed for the Englewood
property did she seem surprised at seeing you come there
or did she act as if she expected you ?

A. T did not see any difference in her behavior.

Q. On this last occasion you were there did you notice
anything in her actions or conversation that indicated
lunacy or weakness of mind on her part ?

A. T did not.

Q. From her manner and conversation at that time, did
she impress you as being of sound mind and to be perfectly
cognizant of what she was saying and doing ?

A. 1 think she was.

Q. Had you any doubt of it at the time or have you had
any since ?

A. T have not and had not at the time.

Q. Was the deed in her possession at the last time you
went to take her acknowledgment ?

A. T think it was.

Q. Did she on either of the occasions you were there to
take her acknowledgment to the deed for the Englewood
property saj: “I am unwilling to sign a deed for the Engle-
wood property,” or words to that effect.

A. Only the first time when she refused to sign the deed
because the name was not in; that is all.

Q. Did Mr. Clair ever ask you to go and take her ack-
nowledgment or say anything to you on the subject ?

A. Not that I remember.

Q. If he had wouldn’t you have been likely to have re-
membered it ?

A. T have no remembrance of it.

Q Who paid you for your services in these different
acknowledgments ?

A. If 1 remember right, I did not get any pay for it.
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Q. Did any orle promise to pay you for it, and if so
who? .

A. Peter H. Terhuue.

Q What became of the deed for the Englewood property
after you had taken the acknowledgment ?

A. Xthink I left it in the house with Mrs. Terhuue.

Q. You never saw it again ?

A.' Not that I remember.

Q. Did you. affix your certificate of acknowledgment to
it on the day you took the acknowledgment at the house ?

A. Yes, sir.

Q. About how long have you know Mrs. Terhuue ?

A. 1 don’t know that I ever was acquainted to know her
till after she moved back from Bingliampton.

Q. Had you ever been introduced to her or spoken with
her before you went to take her acknowledgment to the
Binghampton property? .

A. T don’t think Xwas introduced to her till I went to
fake her acknowledgment to the deed for the Binghampton
property.

On cross-examination the witness testified asfol ows:

Q. Then you knew of nothing that excited your sus-
picions that she was mentally unsound ?

A. No, sir.

Q. Had Peter signed this last deed when you took her
acknowledgment ?

A. 1 think he had.

Q. Why do you think so ?

A. T think so, for the reason there was one word in the
deed that she objected to, and I told her I could not alter
it as he had already signed.

Q. Was there a certificate of his acknowledgment on the
deed then ?

A. T am under the impression there Was.

Q. Whose certificate was it?
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A' 1 do not remember.

Q. Do yon remember where it showed his acknowledg-
ment to have been taken ?'

A. T do not.

Q. Was not it Isaac Wortendyke’s certificate ?

A. 1 do not remember.

Q. You were to see Charity Ann three times in all ?

A. T went once for the Binghampton and three times for
the Englewood property.

Q. Your visits on all these occasions were short, were
they not ?

A. Yes, sir.

Q. On your second visit she refused to sign the deed be-
cause the grantee’s name was not in it %

A. Yes, sir.

Q. On your third visit Henry Clair’s name was in the
Englewood deed and she then refused to sign because his
name was there ?

A. Yes,.sir.

Q. Had Peter seen you about this business before she
signed the deed for the Englewood property ?

A. Peter had not seen me between the times from the
first to the last.

Q. Who was present when she signed the- Englewood
deed beside yourself ?

A. 1 think her daughter Julia.

%Q Had Peter seen you at all about the Englewood deed
before she signed it \

A. Not that I remember.

Q. Did Mrs. Terhune appear to be in good health or was
she an invalid \

A. T thought she was in pretty good health.

Q. What did you do with the Binghampton deed when
that was executed ?

A. T think Terhune took that.

Q. Where did you give it to him ?

A. T think at my office.
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Q. Then yon took that deed with you after it was exe-
cuted ?

A. Yes, sir.

Q. You are in the habit of taking a great many acknowl-
edgments are you not ?

A. Yes, sir.

Q. Was there any about these acknowledgments of Mrs.
Terhune that attracted any special attention on your part ?

A. Not that I remember.

Q. Then there was nothing about them calculated to pro-
duce any special impression on your memory ?

A. Yes, sir, there was in the Englewood deed; I went
there three times; that is all that distinguished it in my
memory from any other.

Ile-direct:

Re-d. Q. Was not you impressed with the notion at the
time that Mrs. Terhune was a little more particular than
most women are who sign before you from diiferent objec
tions she made ?

A. 1 thought she was the most particular woman who
had ever made an acknowledgment before me.

Re-d. Q. When at the time she signed the deed for the
Englewood property, what was the word to which she ob-
jected ? :

A. T do not remember,.

Re-d. Q. W*s it in the description or in the printed part
of the deed \

A. T think it was in the beginning of the description.

Re-d. Q. Did she call your attention to the word or did
you call her attention to it %

A. She called my attention to it.

Re-d. Q. Was it only one word as you remember ?

A. Only one word as I remember.

GARRET VAN DIEiN.
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Taken, subscribed and sworn to before me this 18tli day
of October, 1878.

FRANK SANDERS,

Commissioner of New Jersey for New York.

MB

Henry Clair being duly sworn on his own behalf testifies
-as follows.:

Q. Mr. Clair, you are one of the defendants in this action
.and you know the complainant !

A. Yes, sir; I am one of the defendants, have known
her for 15 years.

Q. Are you connected with her by marriage?

A. T am; her husband is iny wife’s brother. 54

Q. Had you seen her often before she came to live at
Holiokus % .

A. Not more than three times.

Q. When did you first hear of this Englewood property %

A. 1 don’t rember the dates or times.

Q. Prior to the making and delivery of the deed of this
Englewood property, had you had business relations with
the complainant’s husband ?

A. Yes.

Q. From whom did you first hear of this Englewood 255
deed ?

A. From Mr. Terhune.

Q. And what did he state to you in relation to that pro*
perty ! .

A. He said inorder to raise money he wished te deed the
property to me.

(Testimony objected to.)
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And for toe reason that there were Judgments against
him and I could raise the money on the property.

Q. What was said about the deed, if anything ?

A. There was nothing more said that I remember now.

Q. Did you ever go to see Mrs. Terhune about the deed
or its execution ?

A. T did not.

Q. Did you ever introduce the matter of the deed or its
execution to her ? .

A. No, sir,

Q. Did you ever goto see her daughter Julia in relation
to this deed or its execution by her mother %

A. No. '/

* Q. Did you ever introduce the matter of hs execution as-
a subject of conversation between you and Julia?

A, No, sir. /

Q. Did Mrs. Terhune ever see you in relation to this
deed ?

She did.

Before or after its execution by her ?

Before its execution.

At that interview who first mentioned the deed ?
. Mrs. Terhune.
. State what she said about it, as nearly as you can re-
collect ?

A. She said she thought it would be better for me to
take the deed ; I answerod, very well; she also said in sub-
stance, that it Would at least save the Englewood property.

Q. Did she state to you at that time whether or not a
deed to you had been shown her for execution ?

A, No, sir.

Q. When did you first hear of her objection to execute
the deed to you ?

A. T never heard of any objection to execute the deed to
me.
Q. At that interview to which I have referred was any-

Lroror
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thing said by Mrs. Terhune as to her having had or having
an objection to make the deed to you?

A. No, sir,

Q. Did you ever in any manner ever request xhat that
deed should be made to you ?

A. 'No, sir.

Q. Who informed you of the execution of the deed, if
you remember?

A. Her daughter Julia.

Q. Did you ever tell Julia to tell her mother that the
mdeed to you must be signed ?

A. No, sir. '

Q. Did Julia ever inform you that her mother objected
to make the deed to you ? -«

A. Not until after its execution.

Q. How long after about ?

A. A short time after, I can’t say how long.

Q. Did she state whether or not that objection had been
removed as far as her mother was concerned ?

A. She simply stated that her mother objected *giving
me the deed.

Q. Did you ever have any conversation with Mr. Van
Dien relative to this deed for its execution ?

A. No, sir.

Q. Did you ever request him in writing to obtain the
execution of it by Mrs. Terhune ? ¢

A. No, sir.

Q Did you know before its execution of the number of
times he had called in relation to it ?

A. T did not. I was away most of the time.

Q. At or about this time were you away from home a
good deal ?

A. T was.

Q. Did you receive the amount of the mortgage made
by you to the Mutual Life Ths. Co.?

A. 1did

Q. Who negotiated that mortgage for you ?
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A. Mr. Hardenbergh.

Q. What was done by yon with the proceeds of that *
mortgage ?

A. Twenty-five hundred dollars of it paid off a previous
mortgage and the balance was paid on account of judg-
ments against Terhune.

Q. Were not the expenses of that mortgage taken out of
that balance % "t

262 A. Yes; both, the expenses and the judgments,

Q. To whom were the expenses or the mortgage paid ?

A. T think they were paid to Hardenbergh,

Q, Was that the mortgage that was paid by you out of
the proceeds of the Mutual Life mortgage ?

(Mortgage offered in evidence and marked
“ Clair Exhibit A.”)

Q, Do you know whether any taxes on this property
were paid out of the proceeds of that Mutual mortgage, or
not?

A- T think the taxes up to that time were paid out of
money received from that mortgage.

Q. Was the house upon this Englewood property in-
sured ?

A. It was.

Q. Was the premium for that insurance paid out of the
proceeds of that mortgage ?

2 A. That I cannot say, but I know that all the taxes were
paid out of that money.

Q. The mortgage— Exhibit A—had been made by you ?

A. Yes, sir, on the Englewood property.

Q, What was the proceeds of that mortgage —Exhibit A
*—used for?

A. To pay equity in the trade between the Binghampton
and the Englewood property, the real estate commissions
lawyers’ fees and judgments against Terhune.
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Q. Was any portion of the proceeds of that mortgage or
of the Mutual Life mortgage used by you for your own
benefit ?

A. No, sir.

Q. At the time of this transfer to you of the Englewood
property was Peter II. Terhune indebted to you ?

A. He was between one thousand and twelve hundred
dollars.

Q. Was any portion of the proceeds of either of the two
mortgages referred to used by you to pay that debt due you
from Terhune ?

A. No, sir.

Q. Have you received at any time any personal benefit
from that property ?

A. No, sir.

Q. State as near as you can having reference to Exhibit
A if it tends to refresh your, memory what the several
amounts of equity, commissions, lawyers’ expenses and
judgments connected with the Binghampton property
were,

A. To the best of my knowledge it was $1,500— equity
expenses and commissions. It was $1,200 equity that is
paid Sherman 13. Phelps in trade, the difference in value
between the Binghampton and the Englewood properties,
and $300 in commissions and lawyers’ fees; the judgments
were about $1 4000.

Q Against whom were those judgments ?

A. Peter H. Terhune, the husband of the complainant ?

Q What were therrelations between the complainant and
her husband as to friendliness ?

A. 1 can only answer from hearsay; they were very bad;
I seldom saw them together.

Q Did the complainant ever make any statements to you
relative to her husband’s action?

A. No, sir.

Q. Did you visit at complainant s house at or about the
time of the delivery of this deed ?

266
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A- No, sir.

Q. Was your place of residence near to that of the com-
plainant’s ?

A. Adjoining.

Q. Did complainant’s daughter Julia often go to your
house at about this time of the transfer ?

A. Every day; that was her habit.

Q. Where was it that the interview was had between
A-rs- Terhune and yourself prior to the execution of the
deed of the Englewood property when she referred to it ?

A. It was in my grounds adjoining my house in the
morning as I was getting into my wagon to take me to the
depot; I was in a hurry and only passed a few words with
her.

Q. Had you sent for her ?

A. No, sir.

Q. So far as you know, had she come of her own accord
to see you ?

A. As far as I know she did.

Q. At that time was anything said by her as to her hav-
ing previously intended conveying the property to some
person other than yourself ?

A. No, sir.

Q. Was the matter of this deed to you the only conver-
sation between Mrs. Terhune and yourself on the occasion
you have referred to ?

A. Tt Was the only matter of conversation at that time.

Q. Did she at that time state that she had come to see you
about that matter ?

A. No; I said good-morning, Charity; she said good-
morning, and then without any further delay she said I
think we had better give you a deed of that Englewood
property; we can save that anyhow; I said very well that
will be all right; I then got into the wagon and drove to
the depot; I have had no further interviews with her either
before or after.

Q. Did you cause the deed to you to be drawn ?
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A. No, sir.

'Q. Did you ever see it before it was finally executed ?

A. No, sir.

Q At the interview with complainant to which you have
testified, were the actions and conversations of thé com-
plainant such as to impress you with the idea that she was
of unsound mind ?

A. There was nothing about it to give me any such im-
pm&ion . 271

Q Did you at that time form an impression from her
nanner and conversation as to her mind?

A. T gave it no thought; only a few moment’s conversa-
tiony of course there was nothing to attract my attention at
all

Q Was Mrs. Terhnne in your opinion of sound mind
when she talked with you as you have stated about this
deed? .

A. Yes.

Q Did you ever see her subsequently to that conversa- 272
tion? *

A. Yes.

Q At such times as you have seen her subsequently to
that conversation, was she of sound mind in your opinion ?

A. Yes.

Q Did you ever tell Peter EL Terhune, complainantV
husband, that you “had a devil of a time to get her (his
wife) to sign the deed,” or words to that effect ?

A. No, sir; but I did say afterwards, “it seems they had
adevil of a time to get her to sign that deed” along time 273
afterwards™

Q Was that said by you before or after the execution of
the deed ?

A. Oh, it was a long time afterwards; it came up in con-
versation about this affair.

Q Was that after the commencement of this suit?

A. No, before it.
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Q. And subsequently to the making of the mortgage—
the Mutual.

A. Yes, sir.

Q. Was it not some time after the making of the deed
to you and the execution of the Mutual mortgage by you
that you for the first time heard that there had been any

difficulty in relation to Mrs Terhune’s execution of the
deed %

A. Yes, sir.

Q. Had you had conversation with Peter H. Terliune
prior to the interview with Mrs. Terhuneto which you have
testified as to the object in view in conveying you this
property ?

(Objected to.)

A. Yes; he said that in order to raise money to pay thé
equity to Phelps to pay off the interest on the mortgage on
the Hohokus property, about $1,500. it was necessary for
me or some one else to take a deed of that property and
raise the money on it; he said they had first made up their
minds to have his brother Richard, who resides in Sing
Sing; but in thinking the matter over he thought that I
would do bettqr with the property, and if I was willing he
would have the deed in my name; I said I did not care to
be bothered about it, but if he wished it, all right; I then
asked him if he had spoken to Charity about it; he said yes,
that was all right.

Q. How long about was it after this conversation with
him that Charity spoke to you upon the subject as you have
stated ?

A. It must have been at least from two to three weeks; I
was away from home, and it was on my return.

Q: From her manner and conversation on this occasion
when she spoke to you, was you led to suppose or believe
that she was aware at that time of a propgsition made by



iiler husband Peter to you to take the deed of the Engle
wood property'.

(Objected to.)

A. Yes, from the fact that she came to me and requested
me to, as she did.

Q. You had never had any communication with her on
the subject before that time 1

A. Never.

Q. Did Peter state to you at any time before the convey-
ance to you and before his wife’ s conversation with you that
they proposed to sell the property to some man by the name
of Slosser or Slosson i

A. After the deed was executed and the money received
from the Mutual Life, Terhune told me that he could trade
the Englewood property for some shares of stock for a gas
machine company and also some stock in a patent steel
manufactory which would realize $25,000; I told him I
would investigate the matter, but! did not believe the stock
was worth two cents a thousand shares; next day Mr. Slos-
son called and said that he had a contract signed by Terhune
agreeing to convey this Englewood property for so many
shares of stock; I told him Terhune had no right to sign
any contracts in regard to that property and that his stock
did not amount to anything; he said the stock was worth
$25,000; I said if the stock was worth anytning and he
could realize $20,000, I would convey him thé property; he
then said I would hear from his lawyer on the matter, and
that was the last I ever heard of him.

Q. Did Peter IT. Terhune, before the conveyance of the
property to you, give as a reason for wanting to have you
take the title that it would be necessary to raise money to
pay the equity and other things, and that his wife objected

mto executing a mortgage herself ?

(Objected to.)
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A. Yes, sir.

Q. What did he say upon that subject?'

A. He said he must raise money to pay off judgments-
against him to pay the equity between the two properties
to Phelps and try to get money enough on the property to-
pay the interest on his mortgage on the property at Ilo-
hokus; that it had to be done very soon and that his wife
would delay the matter of giving a mortgage; it was im-
Portaff to be done at once without her.

Q. Was this said to you before her conversation with
you ? im

A. Yes.

Q. Who delivered you the deed from Peter and his wife
of the Englewood property ?

A. Julia brought it to me.

Q. Where was Peter at the time ?

A. Peter was in Saratoga.

Q. Who paid to Mr. Phelps the $1,200 equity?

A. Mr. Hardenburgh, the gentlemen to whom mortgage
— Exhibit A— was given?

Q. How, then, will you please state how the mortgage
for $4,000 to Preston made by you happened to be given
and how the proceeds were used and applied ?

A. Terhune some two or three years before obtained a
loan from the Merchants’ Loan and Trust Co. of Paterson,
H. J., of $2,000; the note from time to time was renewed
until it amounted by discounts and interest to $2,500; fail-
ing to realize sufficient money out of the Englewood prop-
erty to meet the amount of $1,500 interest due on the
Hohokus property and being pressed by the Merchants’
L'un and Trust Co. to pay that note, Terhune requested
me to ask Preston to take a mortgage from me on the
Englewood property for an amount sufficient to pay the
note and leave him funds to pay off the interest on the
Hohokus property; Preston agreed to take a mortgage for
$4,000 and get it cashed at 10 per cent, discount; I ex-
ecuted the mortgage for $4,000; Preston held it for



D5

sometime, and then told me lie was unable to negotiate it)
but it the mean time had had it recorded in the County
Clerk’s office, and when the mortgage became due he com-
menced foreclosure proceedings on the property, but refus-
ed to return the notes, saying, tha' the note was not satis-
fied until he obtained money from the mortgagee.

Q. He has never paid to you or any one for you or Mrs.
Terhune anything on that mortgage -

A. No, sir. '

Q. Have you ever rented the property 2

A. No,sir.

Q. You have never received any rent from the property?

A. No, sir. .

q . Any interest ever been paid to the Mutual Life on
their mortgage -

A. No, sir.

On cross-examination the witness testiji d asfollow s.

Q. You knew that the Binghampton property belonged
to Charity Ann before it was transferred to Phelps ?

A. Yes ; I always understood so.

Q. You are also aware that the Englewood property be-
longed to Charity Ann before it was deeded to you 2

A. 1 did not know anything about it; I supposed it was
received by her in trade for the Binghampton property.

Q. You never had actual possession of the Englewood
property, did you % A

A. 1 went to see it, took people to see it, and did every-
thing that an owner would do.

Q. Have you made any effort to let it 1

A. Yes; and to sell it.

Q. When last ?

A. Oh! two years ago, as soon as these foreclosure pro-

ceedinés were commenced 1 dropped it, I could not do
anything then.

283.
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Q. Through whom did you try to let it 7

A. T advertised it; I put it in the hands of a Mr.Mason,.
in Hackensack, but have never heard from him about it; I
have spent $25 in advertising it.

Q. Where is the key %

A. The key was originally in my possession, but I gave
it to Terhune one day to go down and see the house and
have never had it since,

@& Where did Julia deliver you that deed ?

A. At my house in Hohokus,

Q, Was Charity Ann ever of unsound mind %

A. Hot to my knowledge ; They say she was in an asy-
lum and all that, but I don’t know anything about it, of
my own knowledge,

Q, When did you first hear of it ?

A, Three or four years before they moved to Hohokus,

lie-direct:

Q. Al; any of your interviews with her you never saw
any evidence of insanity ?

A. Ho, sir.

Q. You have always regarded her whatever you have
seen of her as a very bright woman ?

A. Yes, the smartest one of the crowd; a great deal
smarter than her husband, her children or her sisters. I
mean to say she was a shrewd woman ; she would pick up
about the place produce and get better prices in market for
it than others ; things that other people would not think of
taking to market she would get $5 for.

Q. Did she do marketing about the time this conveyance

to you ? .

A. Yes.

Q. Co from her place at Hohokus, to the Paterson
market?

A. Yes.

Q. How far is Paterson from her place ?



A. Seven miles.
Q Would she go alone %
A. Yes, and drive her own horse.

Be-cross :

Q. What personal knowledge have you of these facts,
that you have testified to ?

A. On one or two occasions I have seen her go by with
things in her wagon; she said she was going to Paterson,
and when she came back she would state that she had got
so much money for them, and she would remark to my
family that other people would not think of selling such
things.

HENRY CLAIR.

Taken subscribed and sworn this 18th day of October,
1878.

FRANK SANDERS,

Commissioner of New Jerseyfor New York.

State of New York, )
County of New York, jss'

On the 18th day of October, A. D. 1878, at the office of
of Turner, Lee & McClure, No. > Nassau street, in the city
of New York, personally appeared before me, Frank
Sanders, a commissioner of New Jersey, for New York, be-
fore whom the foregoing depositions were taken by con-
sent, Garret G. Yan Dien (whose deposition commences on
the first page of the record), and Henry Clair (whose depo-
sition commences at the 26th page of this record), and sev-
erally made oath that the depositions by them respectively
subscribed contained the truth, the whole truth, and
nothing but the truth.

FRANK SANDERS,
Commiissioner of New dJersey for New York.



IN CHANCERY OF NEW JERSEY.

292 Between

Charity 2snn Teehitne,

Complainant

AND

Henry Clair et al,

Defendan ts

This cause coming on to be heard upon the bill, answer

.293 replication and proofs, and in presence of Charles II. Voor-

liis, of counsel for complainant and of Garret Ackerson,

Jr., Esq., of counsel with Henry Clair, and of David Mc-

Clure, Esq, of counsol with the Mutual Life Insurance

Company of New York, and the arguments of: counsel
having been heard and considered by the Court.

It is, on this 26th day of August, A. I). one thousand
eight hundred and eighty, by Theodore Runyon,Chancellor
294 the State of New Jersey, ordered, adjudged and decreed,
that said bill 'of- complaint be dismissed as against the de-
fendant the Mutual Life Insurance Company of New
York, with costs, and said defendant be allowed to proceed
with the foreclosure suit upon its said mortgage ; that the
mortgage in said bill mentioned made by Henry Clair and
his wife to James F. Preston, for four thousand dollars and
interest dated March seventeenth, A. D. eighteen hundred
and seventy-five, and registered March thirtieth, eighteen



99

hundred and seventy-five (1875), in the Bergen County;

ClerKk’s office, in Book L 2 of Mortgages, page (536) five

hundred and thirty-six, and so forth be, and is hereby set
aside and declared to be null and void, and the property

therein described is hereby adjudged to be free and clear
and discharged' from all lien under or by virtue,of said

mortgage, and that the same be canceled of record and de

livered up to said complainant with costs to the cmn

plainant, against the slid James F. Preston, that said
Henry Clair do by proper deed, of conveyance ex-
ecuted by himself and his wife, 'convey forthwith to

the complainant the said lands and premises situate
in the township of Englewood, in said county of Bergen,

and particularly described in said bill as conveyed by Sher-
man D. Phelps to said complainant by deed dated June 6,
A.D. 1874, and recorded in said office on the fifteenth
day of November, A.D. 1874, in Book I 9, of Deeds,pages
321, &c., subject only to the said mortgage held by the
Mutual Life Insurance Company of New York, and all un

paid taxes that the said Henry Clair do account to the
complainant for all moneys borrowed by said Henry Clair
upon the said premises, and that it be referred to William
M. Johnson, Esquire, one of the Masters of this Court to
take said account, and that upon said accounting said Henry
Clair be credited with all moneys necessarily and legally re-
quired to be land actuvlly) paid by him by the contract un.
der which said Sherman D. Phelps exchanged said property
at Englewood township for said lands at Binghampton,

New York, of said complainant and all taxes-paid by him
against said Englewood property and all necessary expenses
in procuring said loans and in advertising and taking care
of said Englewood property, and that the question of costs
between said complainant, and said Henry Clair is
hereby reserved until the coming in of said report and said
Master is directed to make his report with all convenient,
speed: and that said complainant do pay to the deponent the
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Mutual Life Insurance Company of Hew York its costs of
this suit to be taxed; and that said James F. Preston do
pay to said complainant her costs in this suit, to be taxed
up to and including this decree, and that the evidence here-
tofore taken in this cause may be used upon the said ac-
counting.
THEODORE RUNYOH,
® Chancellor.
Eespectfully advised,
H. P. PITNEY,
A. M.



IK CHANCERY OF NEW JERSEY.

Between
Charity Ann Terhune.

Complainant, 301

M asted $Report.
<md

Henry Clair et al,

Defendant.

In pursuance of an order of this Court, made in the
above stated cause and hearing date the twenty-sixth day of 399
August, 1880, whereby it was referred to the subscriber,
one of the Masters of this Court to take an account of
the moneys borrowed by the defendant Henry Clair upon
the premises mentioned and described in the bill of com-
plaint in said cause, and of the moneys necessarily and le-
gally required to be, and actually paid by him by the con-
tract under which Sherman D. Phelps, exchanged said pro-
perty for lands at Binghampton, New Y ork, and all taxes
paid by him against said property, and all necessary ex-
penses in procuring said loans and in advertising and taking 39 5
care of said property.

I, William M. Johnson, the said Master, do respectfully
report, that I have been attended by the solicitor of the
complainant and the solicitors of the defendant Henry Clair,
and that I have taken the depositions of witnesses produced
before me, which depositions are herewith returned, and
have also referred to and used the evidence heretofore
taken in this cause pursuant to said order.
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And 1 do certify and report, that the said Henry Glair
borrowed the sum of three thousand dollars on said property
by the mortgage in said bill mentioned to the Mutual Life
Insurance Company, dated February 3, 1876, the proceeds
of which mortgage were in part used to pay off another
mortgage for two thousand five hundred dollars previously
given by him to Abraham J. Hardenbergh, for moneys
borrowed by him from said Hardenbergh, and for which
he is accountable under said order, which, with the sum of
live hundred dollars, balance of said Mutual Life Insurance
Company mortgage makes the sum of three thousand dol-
lars, to be accounted for by said Henry Clair.

I further report, that the said Henry Clair should be
credited with the sum of eleven hundred and twenty-six
24-100 dollars, being the amount paid on the contract of
sale with Sherman D. Phelps, and with the sum of one hun-
dred and forty-five dollars for surveying and searching the
title paid by Abraham J. Hardenbergh as part of the neces-
sary expense of procuring the said loan of $2,500; and also
with the sum of one hundred and twenty-four 31-1000 dol-
lars paid to Turner & McClure, as part of the necessary ex-
pense of procuring the said loan of $3,000; and also with the
loan of fifteen 50-100 dollars paid for insurance as part of
the necessary expense of taking care of said property, mak-
ing the sum of fourteen hundred and eleven dollars and five
cents in all to be credited on said sum of three thousand
dollars received by said Henry Clair, leaving a balance of
fifteen hundred and eighty-eight dollars and ninety-five
cents, chargeable against said Clair with interest at seven
per cent, from February 3, 1875, to July 4, 1878, and at
six per cent, from July 4, 1878, to the date of this report,
amounting to six hundred and fifty-eight dollars and forty-
seven cents of interest, and an aggregate of principal and in-
terest of two thousand two hundred and forty-seven dollars
and forty-two cents, as appears by the annexed Schdule.

I do therefore report, that the amount borrowed by the
said Henry Clair on the property in controversy, unac
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counted for including interest to this date, is the sum of
two thousand two hundred and forty-seven dollars and

forty-two cents.

.Respectfully submitted this fourth day of June, eighteen

hundred and eighty-one.

WILLIAM M. JOHNSON,

Master in Chancery.

SCHEDULE.

Amount received by said Henry Clair, - - -

Or. \ .
Amt paid on Phelps contract- - $1,126 21
Expenses of Hardenberg loan- - - 145 oo

Mutual Life | - - - 124 31
Insurance - - - - - - - - ¥ 15*%50

Total credits - - - - - -

Interest on $ 1,588.95 from February

3, 1875, to July 4, .1878, at 7 per

.cent. - - - - - - - - - - $380 31
Interest on $1,588.95 from July 4,

1878,to June 4,1881, at 6 per cent. 278 16

Total principal and interest- -

$3,000 oo

$1,111 05

$1,588 95

658 47

$2,247 42

W. M. JOHNSONA*"

m

a a

307

308

309



310

312

IN CHANCERY.

Between ’

Charity Ann Terhune, ]

Complainant \

>/ On Bill, &c.
AND I

Henry Clair, et als., *

Defendants.

Proceedings under the order of reference made in above
cause, dated August 26, 1880, before the subscriber, in the
presence of Chas. H. Yoorhis, Esq., Solicitor of complain-
ant, and G.. Ackerson, Jr., Solicitor of defendant, at my
office in Hackensack.

W. M. JOHNSON,

m . C. Qa

Complainant’s solicitor claims that the answer and proofs
taken in the cause show that he borrowed—

Feb. 3, 1875, by a mortgage to Mutual Life Insurance
Co. of New York $3,000.

Complainant claims that Clair is accountable for the sum
of $3,000, with interest, from Feb. 3, 1875.

Complainant closes.



IN' CHANCERY.

Bet ween

Charity Ann Terhune,

Complainant

AND

Henry Clair et als,

Defendants.

Depositions in behalf of defendant taken before W. M.
Johnson, Master in Chancery, pursuant to an order of ref-
erence herein dated August 26, 18S0, in the presence of C.
H. V'oorhis, Solicitor of complainant, and Garret Ackerson,
Jr., Solicitor of defendant, Henry Clair.

Abraham J. Ilardenbergh being duly sworn according to
law on this oath, saith :

I reside in Middletown, Orange County, N. Y.; I do
business in the city of New York; I deal in personal se-
curities; I loan money upon personal securities and upon
bond and mortgage; I am acquainted with the defendant,
Henry Clair; I have known him since 1873 or somewhere
along there; I know Peter H. Terhune, a brother-in-law of
Mr. Clair; I had a transaction through Mr. Terhune and
Mr. C. A. Wells of loaning money at Englewood; by them
I was brought in contact with Mr Clair.

I think in the spring of 1874 Mr. Terhune and Mr. Wells
careto my office; Mr. Terhune stated to me that he was in
very straitened circumstances for money; that Mr. A. T.
Stewart had employed him to go to Saratoga to superintend
the putting up of the addition to the Grand Union Hotel
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and that he wished me to make him a loan on a note made
by him and endorsed by Mr. Clair to give him money
enough to go to Saratoga to go to work; I did not wish to
let him have it, but upon his representation that Mr. Clair
was his brother-in-law and was in the employ of Mr. Stew-
art, I let him have s100 on his note endorsed by Mr. Clair;
at the same time C. A. Wells was with him; he had a note
of Mr. Terhune endorsed by Mr. Clair which fhe
wished me to cash, or Mr. Terhune wished me
to cash it, as it was for commisisons on an ex-
change of property at Binghampton for this property
at Englewood, so he said to me; : let him have
the money ($115) at Mr. Terhune’s request; those notes
were renewed several times by Mr. Clair and Mr. Terhune;
Mr. Wells and Mr. Terhune called on me several times and
wanted a loan of $5,000 on this Englewood property; then
they got down to $4,000, then to $3,000, which, after ex-
amining the property, I declined to make, because I did
not think it was worth it; finally, after many interviews, 1
told them I would loan $2,500 on the property; I made the
the loan, after searching the title, and paid the money, and
I took a mortgage and notes from Mr. Clair on the Engle-
wood property.

(A paper purporting to be a mortgage for $2,500 made
by Henry Clair and wife to Abraham J. Hardenbergh,
dated October 30, 1874, acknowledged Nov. 2, 1874, before
Isaac Wortendyke, M. C. C., and recorded in the Bergen
County Clerk’s Office in book L, >, of mortgages, page 59,
&c., marked Exhibit A, ex-parte defendants in this cause, is
shown to witness, and he is asked :

Q. Is that the mortgage that you took as security for
$2,500 of which you have just spoken ?
.A. T believe it to be the mortgage.
Q. How did you pay that $2,500 ?
A. By giving up the notes representing the $215 paid to
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Terhune and Wells by payment to the attorneys of Sher-
man 1?. Phelps $1,128.24; to Winfield and Leeds, $s59;
former discounts on the above .notes, $42.50; insurance on
the house, mortgaged, $15.50; check to H. Clair, $344.49;
Sheriff of Bergen County cancelling judgment against
Terhune, $571.79; interest and expenses of surveying and
searching title, $145, making $2,500; my only knowledge
of the consideration for the $1,126.24 paid to Mr. Phelps
is from the representations of the attorneys and from Mr.
Wells and Mr. Terhune; ILlearned that it was the differ-
ence or boot money that Mr. Terhune was t ) pay Mr. Phelps
for trading this house for the one in Binghampton; the at-
torneys of Mr. Phelps delivered the deed upon payment of
this money; Mr. Clair did not get the title to the Engle-
wood property till the payment of this money; the deed
was delivered at that time? I gave my own check on the
East Biver National Bank to Mr. Phelps’ attorneys.

The $39 paid‘to Winfield and Leeds was for some legal
expenses in settling the title of the Binghampton house; I
can't say what it was.

The $344.49 was paid to Clair; I don’t know what for,
except as represented by Mr. Terhune; among other things
of the gross amount he wanted some money to keep his son
at school; I don’t know what this particular item was for.

This was paid by check; that is my usual way of doing
business.

The $571.79 was paid to the Sheriff at Mr. Terhune’s re-
quest.

I had other notes in the same matter on which interest
had accumulated; then there were the expenses of the loan,
making the item of $145; it was all incident to the loan.

Mr. Terhune solicited the loan and I did the business
with Mr. Clair; I did not know when I commenced the
business who owned the property; these several payments
were made on a statement sent by Mr. Terhune as to the
least amount he could get along with; the transaction was
carried out with Mr. Clair; the only portion paid to Mr.

32
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Clair directly was this $344.49; I made no other loans to
Myr. Clair or Mr. Terhune than this $2,500.

This mortgage has been paid and satisfied; I think I got
the check of Turner and McClure in behalf of the Mutual
Life Insurance Co. for the amount of the mortgage and ac-
crued interest.

%The mortgage was given to secure notes for $2,500, and
interest was paid on the notes from the time they were
made till the time they matured by Mr. Clair, and the rest
of the interest till the mortgage was paid Feb. 15, 1875, by
Turner and McClure.

I negotiated the loan from the Mutual Life Insurance
Co. for $3,000; I went with Mr. Clair to the office of Tur-
ner and McClure and delivered up the mortgage and notes
to be cancelled and got their check for my monev.

They were unable to pay my mortgage, so at Mr. Clair’s
request I applied for the money from the Mutual Life.

~ e’m9 cross-exmnined he says :
I amnot certain who the attorneys of Mr. Phelps were.
Re-direct:

Q. Do you know of objection being made to your mak-
ing the loan while that judgment was there ?

A. I don’t recollect; I know that I paid it; if Mr. Clair
was on the note for which judgment was recovered it had
to be paid; I do not remember whether Mr. Clair was a
party to the judgment or not.

ABRAM J. HARDENBERGH.

Sworn and subscribed to before me April 26, 1881.

W. M. JOHNSON,
m. G G
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Henry Clair being duly sworn on his oath, saith:

I am one of the defendants to this suit; I am acquainted
with Peter H. Terhune and Charity Ann Terhune; they
are my brother-in-law and sister-in-law.

Mrs. Terhune owned a property in Binghampton, M. Y.;
Mr. Phelps owned the property in question in Engle-wood,
K J.; Mr. Terhune and Mrs. Terhune wished to trade the
Binghampton property for the Englewood property, and an

arrangement was made, Mr. and Mrs. Terhune signing a 325

contract with Mr. Phelps for the exchange of property;
Mr. Phelps was to receive about $1,100 as equity or differ-
ence in value between the properties.

Owing to Mr. Terhune having some judgments against
him, the deed of the Englewood property was given to me;
I was to raise money on that property by bond and mort-
gage of sufficient amount to pay this difference in valuation,
to pay off the judgments against Terhune, and also to pay
the accrued interest on the mortgage on their property at
Hohokus, which amounted to about $1,500 at that time;
Mr. Terhune had debts which he wanted to pay off to Mr.
Hardenbergh; I was brought in as an indorser of some, notes
of his; finally the $5,000 which we attempted to raise we
hid not succeed in getting, but we got eventually $3,000
from the Mutual Life Insurance Co.; this money was dis-
bursed by me, as stated by Mr. Hardenbergh; the balance,
amounting to something like $200, I handed Mr. Terhune
in cash.

At the time of the negotiation for the exchange of prop-
erties Mr. and Mrs. Terhune were living together as hus-
band and wife; Mr. Terhune acted in the negotiation with
Mr. Phelps; 1 think I never saw Mr. Phelps till the time

the title was passed and the equity paid him by Mr. Har-
denbergh.

Mr. Terhune had all to do with making the bargain with
Mr. Phelps, but from my conversation with her I know
Mrs. Terhune was cognizant of it; she approved of the bar-
gain which was made with Mr. P elps.

9
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The title was first made bj Judge Phelps to Mrs. Ter-
liune, and afterwards she and her husband conveyed it to
me; when the property was convieyed to me I made a
mortgage thereon to Mr. Hardenbergh; I advised Mrs.
Terhune before the execution of tlie mortgage that such a
mortgage was to be male and the purposes for which it was
to be made;, this was at her residence at Hohokus; she was
aware that we were trying to get §5,000.

Q- What was the understanding between yourself and
Mrs. Terhune and Mr, Terhune as to the disposition to be-
made of the $5,000 if you succeeded in raising it %

(Question objected to as foreign to this in-
quiry.)

A. We were to pay off accrued interest on the bond and
mortgage on their property at Hohokus, which was then
under foreclosure, amounting to about $1,500; we were to
Pa; the amount due Mr. Hardenbergh on his note and mort-
gage and the $:1,100 equity and tlie judgment, which were
included in the Hardenbergh mortgage; the only acquaint-
ance 1 had with Mr. Hardenbergh was through Mr. Ter-
hune, when he wanted to raise money through him; Ter-
hune, I think, negotiated for the loan he made on the mort-
gage; after the making of the $2,500 mortgage I told Mrs.
Terhune how I had paid the money; I remember telling
her that I had paid more than 1 had received; she made no
objection to the manner in which it was paid; she said she
H n°%k know what Peter was coming to; in regard to the
bill of her son at Yale College, she thought it was costing
more than it was worth.

The $344.49 which I received from Mr. Hardenbergh I
sent to their son, Charles Terhune, by direction of his-
father; he was at Yale College; I explained this to her be.
fore I sent it; she made no objection to my doing so other
than I have already stated; Hardenbergh deemed it neces-
sary that the judgment against Terhune should be taken
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from the record before the mortgage could be negotiated;
a party in Binghampton had a judgment against him for
lumber furnished him for his house at Hohokus; I talked to
her about the judgment; she made no objection to its pay-
ment.

I did not receive any of this $2,500 for my own beuefit;
ibefore the commencement of this suit Mrs. Terhune made
no complaint as to the regularity of these payments and
made no demand for any of the money; I resided at the
time of the loan at Ilobokus; the Tcrhunes resided at the
same place, next door to me, and I never heard any com-
plaint before this suit was brought; after she deeded this
property to mewho rather attended to her business.

We both continued to live at Hohokus till after the
making of the mortgage to the Mutual Life; I would see
her two or three times a week during that time.

Out of the $3,000 received from the Mutual Life Insui'-
ance Company Mr. Hardenbergh received the amount of
his mortgage; there was also a payment to Turner and
McClure, the attorneys of the company, of $124.31 for their
services, *c.; there was also a note of Terhune’s held by C.
A. Wells for $150 for his services in negotiating the trade
of the Binghampton and Englewood properties; then the
balance, two hundred dollars and upward, 1 paid to Ter-
liune; this was more than I owed Terhune after deducting
some persbnal sums he owed me; I received no personal
benefit from this loan of $3,000; Mrs. Terhune knew of
this loan of $3, 000 being made'§ I told her about these pay-
nents; she said if Peter kept on that way she did not know
how he could pay off the mortgage on the Hohokus prop-
erty; she did not find any fault with me for making the
payments; she never made any demand on me for any por-
tion of tliis $3,000; I saw her often after this loan had been
mde.

I never received any rent from this Englewood property
or any other benefit whatever. The Englewood property

331
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was sold a few months ago under foreclosure of this mort-
gage to the Mutual Life Insurance Co.

(Solicitor of complainant objects to all the tes-
timony given by this witness.)

H. CLAIE.
Sworn and subscribed to before me April 26, 1881.
334
W. M, JOHNSON,
m . 0. m
335 JUNE 3, 1881.
Examination resumed in the presence of the same
counsel.

Charity Ann Terhune, the complainant, ,being duly
sworn according to law on her oath, saith:

Q. Did you either alone or with your husband ev:r sign
a contract with Mr. Phelps for the exchange of property?
J* A. No, sir.

Q. Did you or not ever authorize Henry Clair to mort-
gage the Englewood property ?

A. I never did; I first learned that he had mortgaged it
in August, 1876.

Q. Haye you or not had any conversation with him what-
ever, either you with him or he with you, since he received
the deed fr >m you to him of the Englewood property ?

A None at all. \
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Being Gross-examined the witness saith :

Q. Who negotiated the exchange of property between
yourself and Judge Phelps?

A. T understand my husband did.

Q. You carried out the arrangement made by your hus-
band with Judge Phelps in exchanging the Binghampton
property for the Englewood property, did you not ?

A. 1 did by compulsion by my husband and others ?

Q. Are you and your husband living together now ?

A. No, sir; we have not lived together since 1876; the
time I was compelled to leave the house we lived in was
September, 1876. I mean I was compelled to leave the
house because it had been sold under foreclosure.

Q. What papers did you.sign for the transfer of the
Binghampton property for the Englewood property ?

A. None.

Q. Did you sign no paper for the transfer to Judge
Phelps ?

A. The deed to Judge Phelps I told before; I was com-
pelled to sign

Q. You were compelled to sign in the manner heretofore
given in the testimony in the cause ?

A. Yes, sir, in my testimony; I remember of signing
that deed to Judge Phelps; it was signed at our house at
Hohokus before Garret G. Yan Dien.

Q. Who else was present at the time you executed that
deed? o ¥ o1 >

A. My daughter Julia.

A. Was your husband present ?

A. T think not; he stepped out in the next room; he was
at home; T am not living with my daughter Julia now; my
husband, as I understood, made the bargain with Mr. Phelps
or with his attorney; Mr. Phelps, was away in Europe at the
time,

Q. What were the terms of that exchange ?

"V',, v A
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A. 1 believe at the time the exchange was made without
any difference; 1 was told as an inducement to make the
transfer that Judge Phelps was now willing to exchange
without difference, whereas formerly he wanted $1,000 in
money; my daughter Julia told me this.

Re-direet:

Q- Mr. Clair says in his testimony, “ After the making
of the $2,500 mortgage I told Mrs. Terhune how I had
paid the money.” Is that true or not ?

A. It is not.

Q. Myr. Clair says in his testimony: “The $344.49 which
I received from Hardenbergh I sent to their son Charles
by direction of his father; he was at Yale; I explained this
to her before I sent it.” Is that true or not ?

A. Tt is not.

Q. Mr. Clair in his testimony says: “ Mrs. Terhune
knew of this loan of $3,000 being made; I told her about
these payments.” Is that true or not ?

A. He never told me a word about it. I did not know
of the loan of $3,000 being made until August, 1876.

MKS.C. ANN TERHUNE.

Sworn and subscribed to before me this 3d day of June,
1881.

W. M. JOHNSON,

M aster in Chancery.



IN CHANCERY OF NEW JERSEY.

Bet ween

Charity Ann Terhune,

Complainant, On Bill for In-
i junction and
Relief. Final

Decree.

and

Henry Clair et al,

Defendant.

This eause being opened to the Chancellor by Charles
H. Yoorhis, of counsel with the complainant and upon read-
ing a report therein made by William M. Johnson, one of
the masters of this Court pursuant to a decree of this Court
made in this cause on the twenty-sixth day of August, in
the year of our Lord one thousand eight hundred and
eighty, whereby it appears that there was due to said com-
plainant from said Henry Clair the sum of two thousand
two hundred and forty-seven dollars and forty-two cents on
the fourth day of June, eighteen. hundred and eighty-one,
the date of said Master’s report, and it appearing by affida-
vit on file that the rule nisi entered in said cause on the
sixteenth day of June, instant, was on the twenty-first day
of June, instant, duly served on the solicitors of said de-
fendant Henry Clair and no cause appearing to the con-
trary.

It is on this thirtieth day of June, in the year of our
Lord, one thousand eight hundred and eighty-one, on mo-
tion of Charles H. Yoorhis, solicitor of the complainant,

343
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by Theodore Runyon, Chancellor of the State of New
Jersey, ordered, adjudged and decreed that the said report
and all matters and things therein contained, do stand rati-
fied and confirmed, and that the said Henry Clair do pay to
said camplainant or her solicitor, said sum of two thousand
two hundred and forty-seven dollars and forty-two cents and
interest thereon from the fourth day of June, A. D. one
thousand eight hundred and eighty-one, together with her
costs of this suit to be'taxed, and it is further ordered that
a writ of fieri facias do issue to levy and make said sum
interests and costs of the goods and chattels, lands and tene-
ments of the said defendant Henry Clair, to be directed to
the Sheriff of the county of Bergen, by selling the same or
so much thereof as may be necessary for the purpose, and
that the surplus money arising from such sale, if any there
be, shall be brought into this Court to abide the further or-
der of the Court:
THEODORE RUNYON,

A true Copy,
G. S. Duryea,
Clerk.



IN CHANCERY OF NEW JERSEY.

Between

Charity Ann Terhtjne,

Complainant On Bill, dee
Notice of Appeal.

AND
Henry Clair et al,
Def endants

Henry Clair, one of the defendants in the above stated
cause, appeal from the final decree made therein on the
thirtieth day of June, last past, and from the whole and
every part thereof to the Court of Errors and Appeals in the
last resort in all causes.

Dated December 24th, 1881.

ACKERSON & VAN YALEN,
Solicitors of said defendant.

I conceive there is good cause for appeal in the above

stated cause.
GARRET ACKERSON,
O f Counsel,

A true Copy.

G. S. Duryea,
C lark.

349

350

351



N. J. COURT OF ERRORS AND APPEALS.

Between

Henry Ceaik

Appellant,
AND
32« Charity Ann Terhune,
Respondent.

To the Honorable, the Court of Errors and Appeals in
the last resort in all causes :

The petition of Henry Clair, the appellant in the above
stated cause respectfully shows, that by a certain decree
made in the Court of Chancery, by Theodore Runyon,
Chancellor of New dJersey, in a certain cause, wherein

g53 Charity Ann Terhune is complainant and Henry Clair and
Catharine his wife, The Mutual Life Insurance Company of
New York, James F. Preston and Garret R. Herring,
Sheriff of the county of' Bergen, are defendants, under
date of August 26th, A. D. 1880, it was decreed and
adjudged as follows, to wit: that the mortgage made by
Henry Clair and wife to James F. Preston, for four thousand
dollars and interest, dated March 17th, A. D. 1875, and
registered March 30th, A. D. 1875, in the Bergen County
ClerKk’s Office in Book L. 2 of Mortgages, page 536, be set

354 aside and cancelled of record, and that said Henry Clair do
by proper deed of conveyance execute;! by himself and his

' wife, convey forthwith to the complainant the lands and
premises, situate in the Township of Englewood, in the
county of Bergen as conveyed by Sherman D. Phelps to

said complainant by deed dated June 6¢th, A. D. 1874, and
recorded insaid Clerk’s Office November 15th, A. D. 1874,in
Book J. 9, of Deeds, page 321, subject only to the mortgage
held by the Mutual Life Insurance Company of New York,
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and all unpaid taxes, and that said Henry Clair do account
to the complainant for all moneys borrowed by said Henry
Clair upon said premises, and that it-be referred to Wil
liam M. Johnson, one of the Masters of said Court oi
Chancery to take an account and that upon such accounting
said Henry Clair, be credited with all moneys necessarily
and legally required to be (and actually) paid by him by'
the contract, under which said Sherman D. Phelps ex-
changed said property at Englewood Township,'for landsat 355
Binghampton, New York, of said complainant and all taxes
paid by him against said Englewood property, and all
necessary expenses in procuring loans, and m advertising
and taking care of said Englewood property ; that pur-
suant to said decree said Master made his report to said m
Court of Chancery, and thereupon, it was oidered and de-
creed by said Chancellor by his decree under date of June
30th, A. D. 1881, which adjudges that the report made in
said cause in Chancery by William M. Johnson, one of the
Masters of said Court,and all the matters and things 356
therein contained do stand as ratified and confirmed, and
which decree also orders and directs that said Henry Claii,
do pay to said complainant or her solicitor the sum of two
thousand two hundred and forty-seven dollars and Hrty-
two cents, and interest thereon from the fourth day of
June, A. D. 1881, together with the complainants costs ot
suit to be taxed, and your petitioner finds himself ag-
grieved by the said decree, and hereby appeals from the
said decree of the Chancellor, and from every part thereof,
on the ground that the same is erroneous and contrary to g‘
law and equity, your petitioner therefore prays that said
decree of said’ Chancellor maybe reversed, set aside and for
nothing holden, and that your petitioner may have such
relief in the premises as to this Honorable Court shall seem
meet..

ACKERSON & YAH YALEN,
Solrs. and of Counsel with Appellant



N. J. COURT OF ERRORS AND APPEALS-

......... B4 NSRRI \
Between
3*g Heney Clair, i
. Appellant Appeal
’forom Decree of
and | the Chancellor.
Chaeitt Ann Teehune, *

Respondent. 1

This respondent not confessing all or any of the matters
to be true as in and by the said petition of appeal are men-
359 tloned and set forth for answer thereunto, says that such
decree as is complained of was made by the Court of Chan-
cery as in the said petition of appeal is mentioned and set
forth, but as to the date, substance and extent thereof, this
respondent humbly craves leave to refer thereunto when the
same shall be produced.
And this respondent is advised and insists that the said
decree is agreeable to equity and justice, and therefore asks
that the same may be affirmed with costs.

Dated Feb. 4, 1882.
360

CDAS. H. YOORTIIS, y

Solicitorfor and of Counsel with said Respondent.
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