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NEW JERSEY

SUPREME COURT.
E S S E X  O I R O U I T .

I Philip W. Crater, Plaintiff, y

and [ i n  C ase .

Abram M. Binntnger, D e fe n d a n t. J

I H m  Counsel °P ened  t?ie case, and called  and exam ined  
■ trie iollowing* w itnesses , v iz :

Philip W . Crater—w ho being  sw orn , s a y s : '
H H H f l P f l n i H S I  B ank ing  C om pany ; , t  I  know M r. B m nm ger, th e  d e fe n d a n t; I  have know n him  from  tw en-
99 HHI H ! 1 flrSt H  him iB New Hi I he lived  inI |  H H 5 he hrea now  ‘here i I  knew  h im  first in  th e  w ay o f Ib  smess; th a t bustness g rew  in to  in tim acy  and  frien d sh ip ; M U
f c e  H  ”e I intereS‘ in 9 0iI H U  he cam e o u t toM H  9 B B 8BI l m ’ he saw me at the bank; HH Hm w t t m  m t H B  H York to seeHHH9B HR5 th8t 116 ■ b'ee” purchasing a tractwEgwHiBBIand h h
H U  m 7f™ 9991 9thc 99«9Hf IM
l» a rre l- i H  0 ll: w hich  at that tim e w as about tw enty-five cents per  
I  6 0 l1" that lie had b ou gh t this tract o f  land at a bar-
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gain  ; that there w as m ore m oney in  it  than  w hat he proposed  to 
m ake h im self, and fe lt desirous o f  d iv id in g  it  up am ongst h is particu­
lar fr ie n d s; th a t h e cam e expressly  to  m ake m e th is  offer, although  
there w ere a num ber o f  others th at w ou ld  b e  w illin g  to  jum p at i t ; 
he said  he w ou ld  g iv e  m e the preference am ong th em  all, on account 
o f  h is great in terest in  m e ; I  asked h im  h ow  m uch th is  land  cost 
that is, th e  in terest— w hat he paid  for the land w h at the original 
cost w a s;  he replied  $28,000 ; that it  w ou ld  be necessary  to  raise in 
addition  $4 ,0 0 0  for w ork ing capital— to  b u y  an en g in e and other fix- 

/¿) tures ; he proposed to  d ivide the property  in to  e ig h t shares, at the 
cost o f  $4 ,0 0 0  each ; that Mr. Karnes and a M r. Luff, o f  the firm oi 
Clapham  & Co., o f  N e w  Y ork , w ere in to  th e  th in g  ; also Professor 
M orse, o f  telegraphic n otoriety , Ira O. M iller, o f  N e w  Y ork , a law ­
yer, a Mr. Sanger, w ho  w a s h is form er partner, and a M r . . g i g g l e  
and others, w ho I  don’t reco llect, w hoever th ey  m ay b e ; and the 
proposition  w as to  m ake it  w hat m igh t be called  to  use h is own 
term — a chem ical bank affair, w hich  I  understood  to  be profitable to 
the few  ; a kind o f  close corporation I  suppose ; he said  I  should  take 
a few  days to  consider it  and w rite  h im  ; after carefu lly  consideiing  

*1  ̂ the m atter a few  days, and con su lting  a few  o f  m y b est friends one 
o f  them  b ein g  m y w ife— I  w rote  h im  about th e  first o f  O ctober that 
I  w ould take the e igh t shares, th at I  k new  n oth ing  about it  myself, 
b ut relied w h olly  on h is h on esty  and in teg r ity  in  the m a tte r ; I  relied 
upon his honesty  and in tegrity , and upon th ese  representations, w hicli 
w as the reason I  purchased ; the m atter o f  h o w  m uch  it  cost most 
assuredly entered into the subject o f  m y  re lia n c e ; I  re lied  im plicitly  
upon w hat he to ld  m e ; I  had  g o o d  reasons for th a t; he had neiei 
deceived  m e in  all our dealings for tw en ty  y e a is , in  all th at h e to l  
m e; I  know  w ho drew  and sign ed  the receip t n ow  produced— Urn- 
n in g e r ; I  know  h is hand-w riting ; I  rece ived  th is  receip t b y  m a i, 
and I  sent the m oney— $4 ,0 0 0 — 9th M ay, 1864; I  sen t h im m y  check ; 
I’ll b et you  it  w as p a id ; check  w as dated  9th M ay, 1864 ; I  received 

She receipt produced back b y  m ail.

P la in tiff’s C ounsel put in  evidence the receip t, and read same.

And bein g  further exam ined, w itness says :

l  afterw ards paid more m oney to  B in n in g e r ; the signature to ie 
ceip t prodiiced, dated M ay 18th, 1865, for $500 is  Mr. B inninger s; 
th e a n d -w r it in g  o f  the b ody  o f  the receip t is  o f  h is book-keeper, 

M r. Jones.
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P la in tiff’s C ounsel pu t in evidence the receip t, and read sainei

And b ein g  further exam ined, w itness says :

The f4 ,0 0 0  w as paid  in  N ovem b er ; I  w as called  to  N e w  Y ork  b y  
Binninger to  attend  a m eetin g , and the statem ent w as there m ad e— 
Binninger w as th ere— that th ey  had been  running th is  th in g  at an 
expense, and found them selves in debt about $ 4 ,0 0 0 ; th at in  order  
to wipe that out, it  w as necessary to  assess each o f  the stockholders  
$500 each ; that the th in g  had been  unproductive ; I  then  m ade m y  
check for $500 on that day, w hich  that receip t w ill show  ; I  saw  Mr. 
Miller m ake h is check  for the sam e a m o u n t: I  m ade th at subsequent /  0 
payment o f  $500 upon representation  that the th in g  w ou ld  be suc­
cessful eventu ally  ; it  w as said  th ey  had every  prospect o f  it, bu t had  
been unfortunate wfith som e o f  the m en there, as th ou gh  th ey  had  
not done their w hole d uty  to  d evelope the land. I  learnt previous to  
paying th is  $500 that the land  did  n ot cost so m uch as $28,000, bu t  
not from B inn inger ; I  learnt it  from  the tit le  deeds them selves ; I  
had no inform ation before advancing  the $500 ; I  k new  the g en tle ­
men that Mr. B inn inger nam ed as in terested  in  the enterprise b y  rep- . * 
utation; I  so k new  them  fa v o ra b ly ; I  th ink  I  am  n o t r ig h t in  sup­
posing that the receip t here produced, d ated  N ovem b er 9th, 1864, 2^) 
for $4,000 w as sent to  m e b y  m ail. I  th ink  I  sa id  I  sent Mr. B in ­
ninger m y check, b u t I  think Mr. B inn inger cam e here and I  g a v e  
him m y check. I  say th at the first inform ation con veyed  to  m e as to  
other consideration than $28,000, w as from  the title  deeds ; the first 
and only tim e I  saw  the t itle  deeds, w as on th e  2 2 d o f  F ebruary,
1866. I  have never received  any o f  th is m oney back ; I  presum e the  
enterprise is there ; it  w as not successfu l, b u t a failure.

A nd b ein g  cross-exam ined, says :

After m y paym ent o f  the $4 ,000 referred to  in  the receip t, an or­
ganization w as ta lked  of, b u t I  th ink it  never w en t in to  e ffe c t; B in- 
ninger w as the organization  ; I  w as to  have been  treasurer ; I  don’t 
know w hat con stitu tes a treasurer ; I  received  the appointm ent.at an 
informal m eetin g  at B inn inger’s office, N e w  Y ork  ; I  cannot te ll w h e n ; 
with reference to  the $500 paym ent, it  m igh t have been  on the day  
of paym ent— before or after— I have no m em orandum .' Mr. B inn in ­
ger, Mr. Sanger, Mr. M iller and P rofessor M orse w ere there, Mr.



L u ff and I  th ink Mr. P ring le  ; I  am not p ositive  ; I  th ink  Mr. Eames 
w as not there, but I  am not positive.

A n d  b ein g  interrogated  b y  the Court, w itn ess says :

I  don’t know  that all w ere th e r e ; I  am not p ositive.

A nd  b eing  further cross-exam ined, says :

I  think a copy o f  the organization  w as su bm itted  to  the m eeting  
x that day not positive, but I  th ink  so ; I  am unable to  state 

w hether Mr. M orse w as P resid en t. T he nam e w as T h e O il Creek 
Inland P etroleum  Com pany. I  am not aw are that the w ells had  been 

/£> w orked during the W in ter. I  don’t th ink  an yth in g  w as said  o f  the 
com pany w orking through the w in te r ; it  w as represented  that it  had 
been a hard W inter— that the snow s had been  deep— and I  am not 
p o sitiv e  w hether the engines had been  b rou ght oh the ground. I 
p iesum e there Avas a statem ent before the m eetin g , o f  expenses of 
w orking during the W in ter; I  don’t k n ow  that there w as. T he assess­
m ent w as to cover those expenses, but I  don’t know  w hat the ex- 

. penses Avere. I  had n oth in g  to  act upon, as treasurer. I  d id  n ot suh- 
-  sequently act as treasurer for the com pany. N o t  that I knoAV o f  Avas 

there a sale subsequently  o f  a portion  o f  the p roperty . L believe  
•2̂ 0 there w as a sale. I  don’t know  on ly  from  hearsay. I  cannot tell 

Avhen that was. I  d id not consent to the sale as treasurer o f  the 
com pany.

A nd  being interrogated by the Court, Avitness says:

_ A s an individual m em ber, I  consented  to the sale. I  consented  to 
■ anyth ing B inninger thou ght best.

A nd  being further cross-exam ined, says :

F rom  conversation Avith B inninger, and from  his le tters, I  think  
the sale w as o f  one-quarter acre, tak in g  in one Avell— Avell N o  1 
In e  price I cou ld  not te ll you  ; i f  I w as t o « a t e  from  recollection , I 

-¿Ô should  say it  was *16,000 ; it  included  also engine tanks, p ipes and 
everyth ing  appertaining to  pum ping off. I w as never there. T he

signature to the paper now  produced and show n  to me is mine. I
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am acquainted w ith  M iller’s signature, Charles W . M orse’s and Mr. 
Sanger’s.

D efendant’s C ounsel read w ritten  consent to  sa le  o f  oil w ell N o . 1 
for $12,000, notes and $4 ,000 stock , and offered same in evidence.

And being' further cross-exam ined, says :

I lece ived  no note g iven  b y  th is g e n tlem a n ; the n o te  w as not 
handed by m e to  Mr. M iller, N e w  Y ork , to  p ro se cu te ; I  cannot sw ear  
positively w here it is ; I  th ink  it  is in the hands o f  Mr. M iller; I  
think so because I  understood so, I  think from  Mr. B inn inger ; I  
don’t say I never had the note for the $ 1 2 ,0 0 0 ; I  say  th is  note w as /¿ )  
not for $ 12 ,0 0 0 , bu t that $ 12 ,0 0 0  purchase w as m ade in to  tw o  notes  
-—one o f  the n otes purporting .to b elon g  to  the com pany— the other  
note was g iven  to  a broker, w ho effected  the sale. T h e n ote  w as for 
$ 12,000 less than the com m issions, w hatever th ey  m ay be - from  
recollection, I  th ink  that w as the am ount of the n ote, $11 ,184 .30 , 
and the other one for the difference b etw een  th at and $ 12 ,0 0 0 . Mr. 
Binninger had that note in  his possession  a w h ile , and aS I  under­
stood from  him , tried  to  sell i t ; it  w as a s ix  m onths’ n ote ; he sent  
it to me, I  b eing  a bank m an ; he th ou gh t he w ou ld  le t  m e try  m y  
hand on i t ; I  m ade an effort in N e w  Y ork  to  se ll i t ; I  found no pur- ^  
chasers at any p r ic e ; I  w ent to  a num ber o f  n ote brokers and th ey  
said they d id  not know  an yth in g  about the parties at all. I  then  - 
left it at Mr. B inn inger’s office, w ith  no d irections at all, on ly  that I  
could not sell i t ; I  don’t k now  w hat becam e o f  it ;  I  have n ot seen  
it since ; I  have heard that it  is in the hands o f  Mr. M iller for c o l­
lection ; I  don’t  k now  th at it  is. T h e le tter  produced, dated  
June 21 , 1865, is m y le tter to  Mr. M iller, ask ing  him  to  act as treas­
urer on the sale, & c. T h e le tter  produced, d ated  Ju n e 2 1 , 1865, is 
my letter to  Mr. Sanger. T he le tter  produced, d ated  J u ly  17, 1865, 
is my letter consenting  to  sale b y  the com pany to  Mr. B inn inger as. 
trustee. I  m ade the check for $500 payable to  Mr. B inn inger. I  am  
very certain from  reco llection  I  m ade it  payable to  h im  ; I  do not  
think I m ade it  payable to  P . W . S a n g e r ; I  don’t see w h y ; I  don’t 
know who m ade the assessm ent up— the paper as to  expenses repre­
sented to the m eeting.

And being re-exam ined, says :

I think I  m ade the check for $500 payable to  M r, B inn inger ; J 
don’t know  w ho received  the m oney on it,



A nd  b eing  in terrogated  b y  the Court, says :

I never g o t  the stock  to represent in terest in  th is concern.

A nd  P la in tiff’s Counsel also ca lled

Whiting P . Sanger, vvlio b ein g  sw orn, .sa y s : ,

I  live at-E ast-.O range:; m y business, is lu bricatin g  o i l s I  am the 
person spoken-of b y  Mr. Crater as hav ing  been  associated  w ith  this 

enterprise w ith  Mr. B in n in g er; the land w as ow ned  .by  Binninger  
and m y w ife. B inninger and m y w ife paid  $11,000, I  think, for the 
w hole o f  th a t;  there m ight h a v e; been  another sm a ll paym ent made 

/ ¿ / i n  connection w ith  one o f  the w ells, b u t not to  exceed  $13,000.

A n d  b eing  in terrogated  b y  the Court, says :

$13,000 in a l l ; w e had a variety  of-enterprises.

A nd being further exam ined, says : .

Mr. B inninger had an undivided h all w ith  m y w ife in  the proper­
ty.-' I knew /from  B inn inger o f  the in ten t to  m ake op a com pany in 
the land ; that course w as decided on b y  m utual consu ltation  ; that 
Ave should  g e t  up a com pany and endeavor to  d ispose o f  the proper­
ty . TVe m ade a calculation o f  the expenditures Ave had been at on 
the land, and m aking a liberal calcu lation, it  w ou ld  b rin g  th e  cost to 

-3^) us not to  exceed  $18,000. W e  proposed  to  m ake; an organization  
and'sell the shares so that w e  should  save to  ourselves- each one-; 
eighth  clear o f  costs, o f  the profits. W ith  that v ie w  I  d isposed  of 
tw o  shares to  particular friends for the sum  o f  $3,000. I t  Avas to  be 
sold  at that rate so as to  save' us each - one-eighth  free o f  costs. I 
know  o f  B inninger selling  fo C r a te r . I  so ld  those tw o  ' shares .first;.. 
they  w ere first Sold at $3,000 ; Mr. B in n in ger  afterw ard sold  three 
shares to  C ra ter; I  heard o f  it  w hen  i f  w as first proposed  to  C rater;
I  found all the m o n e y ; I  th ink every  d o lla r ; Mr. B inn inger to ld  me 
that he told Mr. Crater the original cost o f  th e  property  Avas $28,- 

&0 000 ; it  Avas som e tim e after the transaction  Avas com pleted  th at he 
to ld  m e t h a t ; I  don’t know  h ow  lo n g  after ; n ot a v ery  great Avhile; 
he m ade the remark as touch in g  Mr. C rater’s Avife, and speak ing  of
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It, said she w ou ld  be very angry i f  she knew  P h il had paid a profit 
In it. That is all Mr. B inn inger had— he had on ly  an undivided  
la lf  in the land. T h e actual cost o f  the w hole at a liberal estim ate  
lad  was not to  exceed  $18 ,0 0 0 ; that included  all the im provem ents w e  
L t  on, as for instance, engine, derricks, pum ps, b rid ge— all exp en d i­
tures—which w ere  paid  back  ; five-eighths and a fraction  w ere sold  
to that we paid  back in to  our p ock ets for these expenditures. T he  
tompany w as g iven  title  to  the engine and to  these im provem ents ; I  
[forget how the tit le  w as m ad e; w e  w ere bona fide half-ow ners ; each  
half-owner; w e w ere at that tim e connected  in m ercantile business. /  j

I And being in terrogated  b y  a juror, says :

I It was not to  exceed  $13 ,000 , the w hole cost.

I And being further exam ined , sa y s:

I The first understanding w as that th e  shares w ere to  be $3,000, and 
ion that I sold one to  E am es, and another to  Luff, in  th e  sam e b u si­
ness—particular friends ; I  reckoned th at it  cost its n ot to exceed  
|$18,000, and one eigh th  each, w ith ou t exp en ses it  le ft us, b y  tak in g  
It at $24,000. I am acquainted  w ith  B inn inger’s hand-w riting. T he  
[receipt produced to  m e d escribes the territory  in question . W e  have  
[received no returns from  the enterprise. T here w as a sale m ade,
[but the parties b u y in g  have refused to  pay for it.

I And being cross-exam ined, says :

I At the tim e I  and B inn inger purchased  the prop erty  th ey  w ere  
[two old w ells— abandoned w ells . I  cou ld  n ot te ll w hat party pur- 
ichased, w ithout referring to  m y books.
I My impression is, w e  purchased  in  sum m er o f  1864? or sp rin g ;
[it was the spring prior to  the organ ization  o f  the C om pany. W e  
[purchased o f  the W a sh in g to n  Iron W ork s, en g in e, m achinery, lie- 
pessary pum ping gear, and p ut m en on to  m ake a road b rid ge across 
[the marsh; w e also m ade attem pt to  procure o il from  one o f  the old 3 ^  
[wells; at any rate there wras w ork  d o n e ; it  w as unsuccessfu l. I 
[wont swear w e d id  pum p eith er o f  these w ells , b u t at any rate w e  
[received no o i l ; w e m igh t h ave been  preparing to. pum p. I t  seem s to  
[me it must have been  in th e  w in ter w hen  the organization  w as m ade



either D ecem ber, 1864, or January , 1 865. In speak ing o f  the Company, 
the organization w as never com pleted , w e m et togeth er  and elected 
certain officers; M r. M iller b ein g  a law yer b y  profession made a 
draft o f  by-law s o f  the C om pany and. w as to  see th at the parties to 
the organization  w ere reg istered  under tk e 'gen era l la w  o f  the State 
o f  N e w  Y ork. I  hold  in m y office the papers n ow . T here was an 
election  o f  officers ; M orse w as P resid en t, P rin d le , Secretary, and 
Crater, T reasu rer; M iller, C o u n se l; B inn inger, V ic e  President, 
P rindle is dead. I was at the oil d istrict several tim es betw een  the 

/ ¿ f  tim e o f  the purchase and sale to  the C om pany. I  dont recollect! 
w hat the phraseology o f  the deed w as ; the sale from  m y se lf  and 
Binninger, w as m ade to  A bram  M. B inn inger, as T rustee for the 
benefit o f  the Com pany ; I  think it  w a s ; I  perhaps had m ost to do 

\ w ith  it. The agreem ent Was m ade in  the c ity  o f  N e w  Y ork  ; 1 can 
g ive  you the the details i f  you  w ish . .

T he basis o f  ourfvaluation o f  the w ells, w as upon the supposed 
capacity o f  one o f  the w e l l s ; it  w as supposed  to  be a 30 barrel well. 
1500 a b a rre l; the parties purchasing sen t a p arty  to  te st  it , on sale 

■ o f  W e ll N o . 1 . T he arrangem ent w ith  regard to  paym ent was ar-1 
ranged through a broker; he w as to  receive certain  com m issions for 
bringing the parties togeth er  ; th ey  paid  us no m oney, w e  took  their 
paper for the am ount, in  tw o  n o tes: the sm aller n ote being the; 
am ount o f  brokerage, w a s  also paid  in paper, and w e w ere to  receive; 
14,000 o f  the stock  o f  the C om pany. T he G entlem en composing ! 
th is C om pany w as the F avorita  C om p an y; th ey  had possessed!,! 
them selves o f  several unproductive O il C om panies, and w anted  to vi-| 
ta tilize their C om pany : the C om pany w as said  to  be in ex is ten ce  be ! 
fore the sale, but the notes w here sign ed  b y  each individual. That; 
note w as or is now  in the hands o f  Ira O. M ille r ; I  have receip t for ] 
it'; it  w as put in h is hands' as C ounsel for the C om pany, as bein g  thej 
only law yer interested  in  the note ; to  g e t  the m oney from  th e parties] 
for the benefit o f this Com pany. I  think the n o te  has never been sued| 
on; five and a fraction shares w ere sold  ; those m onies cam e in to niy| 
hands : w ith  the exception  o f  the assessm ent— $500 ; every  dollar, I 
th in k ; B inn inger was credited  his proportion. B inn inger w as a large ] 
debtor to  m e. I  found the m oney. W e  shared the the profits of! 
the transaction w ith  the C om pany. B in in ger and I. Professor! 
M orse paid $4,000. A ll paid  $4,000, excep t F am es and Luff. Bin] 
inger m ade $4 ,000 sales. I  sold  at $3,000. I sold  tw o  shares at1



■f>3,000. A ll these m onies w ere rece ived  b y  m e, and d iv id ed  be-; 
■tween me and B in n in g e r ; the m oney w en t to  p ay  m e w h at B in in ger  
■ o w e d  me. I  appropriated  h is  h a lf  to  w h a t h e ow ed  m e, and then  
■ d iv id e d  the profits, I th ink  that th a t assessm ent*w as not m ade in  
[ w in te r; $ 5 0 0 1 th ink  w as in  the la tter part o f  su m m er; th at w as expend- 
■cd under the su pervision  o f  C harles M orse, son o f  P rofessor M orse, 
■towards im proving the property  to  g e t  o il o'ut o f  the lands. T he  
B ales to Luff & Eam es w ere cash sales paid  for on th e  s p o t ; B in n in ger’s 
■were cash sales too. E v ery th in g  w as paid  excep t P rind les, w h o  re­
s is te d  on account o f  the C om pany never organ izing , and it  w as / /  
■never paid. I  don’t know  p f any property  ca lled  the J o n es’ prop- 
■erty. It never w as E am es and L u ff’s in terest in  either property. I 
■think I received C rater’s, w hen he b rou gh t th e  cheque in  ; at any  
■ ate  I received the m o n e y ; it  w as im m ed iate ly  handed  over to  m e.

|[)u reflection I  w ish  to  a lter som e o f  m y ev idence ; the sale o f  th is  
well was predicated on $1500 a barrel in stead  o f  $500 ; w e  cla im ed  the  
■well to be a th ir ty  barrel, an d  w e ch arged  $1500 a barrel, and on  

■esting it it  w as found n ot to  be m ore than ten  b a rre ls ; th ey  b o u g h t it  
■ s  a ten barrel w ell. I  knew  C aptain  Jon es, J u d g e  R o ss’ son-in- 
la w . There w as a partia l agreem en t m ade b etw een  th is M r. J on es 2 ^  
■especting som e property  and Mr. B inn inger and m y s e lf ; Mr. E am es  
■ ud  Mr. Luff w ere n ot to  be a party ; th at in terest w as not trans- 
■ferred over to  th is C om pany ; there m ig h t p ossib ly  h ave b een  som e  
■¡onversaticn about tak in g  som e in terest, b u t b o u g h t n oth in g  at all 
■ ill they bought th is share. J o n es’ property  w as not b ou gh t. I  
■lave no recollection o f  any such th in g  as an in terest to  be taken if 
■hey bought,

■  And being be-examixed, says :
■  The actual condition  o f  the w ell w hich  w as sold  afterw ards was 

■vorthless. T he facts w ere  as is the case w ith  m any o f  these pro- &}
I perties; by le ttin g  it  rest som e tim e, som e oil w ou ld  w ork  in to  the .
■ rell, and then on pum ping it  w o u ld  m ake representations o f  b e in g  
| fome oil— and quite a quan tity  o f  oil. I t  is w hat th ey  ca ll tech n ica l­

ly “pump head o f  o il.” Mr. M iller to ld  m e som e considerable tim e  
|go that the note o f  the F avorita  C om pany w as not sued  on. O ne 

| of the gentlem en on the n ote, C harles L einzm an, is  d o in g  a respect- 
ible business in  N e w  Street. I  th ink th e  m ajority  o f  the parties on 

| jhe note have disappeared. I  th ink the n ote w as m ade som etim e in
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the b eg in n ing  o f  the sum m er o f  1865. T he date o f  the note is 
A u g u st 1 2 th, 1865. T he negotia tion  for sale ex tend ed  six
w eeks or tw o  m onths. M y w ife supplied, I  think, every  dollar ; there 
m ight have been  a tem porary use o f  $1,500 through  M r. Binninger. 
Mr. B inninger had a sm all in terest in the business w ith  w h ich  I  was 
connected, and he brought thé m atter to  m y a tten tion  first. W e  went 
to  the oil regions together ; v isited  them  and becam e occupied  that 
w a y ;  and w hen w e sold, w e sold  for the jo in t benefit o f  the con­
cern. I  received  m y portion o f  profit on the Crater sale; I  did not 

/'ft know  it  till subsequently to the Sale to  C rater that B inn inger had 
told  C rater it  was a '$28 ,000 purchase. Som e litt le  tim e afterwards 
B inn inger m entioned it to  m e, in connection  w ith  som e litt le  remark 
about Mr. Crater’s w ife.

A nd being  re-cross examined, says :
I  w as n ot there at the tim e o f  testin g  the xvell. I  w as q u ite  ear­

n est in the m atter in se lling , and honest, too , I  should  hope.

And being fu rth e r re-ex aMiNEd  ̂ says :
I  w as not out there in m aking the bargain . M r. S. II. Stowell 

and a gentlem an nam ed Seatër did their b est to  m ake a show . The 
2-0 parties w ho m ade the sale sent an expert out to  test  it. I  said , go 

and see the w ell, and th ey  did so.

A nd P lain tift’s Counsel re-called P hilip W. Crater, w ho sa y s: { 
I  xvas no t to ld  o f th e  amo'unt o f  m oney invested- in th is  concern, 

I f  I  had  know n i t  had  no t cost over $11,000, I  w ould no t have in­vested in the project.

A nd being in te rro g a ted  by a Ju ro r , says:
I  say  B inninger called a t Nexvark for th e  $4,000 . W h en  I paid 

m y last m oney I  d id  no t know  the  am ount o f the  purchase m oney— w hether $ 11 ,0 0 0  or $28,000.

'SXr A nd  being cross-examined, s a y s :
On A u g u st 12 th, 1865, it  w as sold for $16,000.



And P la in tiff’s Counsel also called C. B o k c iie r i.ix g , J r . ,  w ho
beinp.gworn, says: H  ~;b !' A ^ -:’ " T

I know  Ira O. M iller— that is, I  have seen  him  once on tw ice , |  1 
have been inform ed he is at A lb a n y , I  h ave m ade d ilig en t enquiry  
in order to  produce h im  at this: trial. H is  officers at the corner o f  
Broad;and F u lto n  S tr e e ts ,; I  have seen  tlie  deeds to  B inn inger and 
Sanger, in question . I  m ade abstracts from  th e deeds» T h e ie  vveie  
two deeds produced to  m e -by M r. M ilier. 5 T h e  first one w as a d eed  
from  Jerem iah  C am pbell and P r isc illa , h is w ife , and R exford  P ierce  
to A. M. B inn inger am i Sanger, dated  J a m  9th, 1865 , filed  January /  0 
16th, 1865 , as; appeared: on the record, for all th at fifteen -sixteen ths,
&c., con tain ing one acre an d  n in ety -six  perches— consideration , $12,- 
000. T he other deed  w as from  John  W a tso n  and M ary, h is w if e , ; to  
A. M. B inn inger and L . C. Sanger, d ated  D ecem ber 6th, 1864, le -  
corded F eb ru ary  11th, 1865, N o . C o f  deeds— consideration, $8,00, 
for about three-fourths o f  an acre, b e th e:isam e m ore or less.' T h e  
deed g iven  b y  th ese  parties to  B inn inger, as T rustee, I  never saw .

The p la in tiff rests.
D efendant, b y  h is counsel, T . R unyon , Esq., m oved the' C o u rt to  

non-suit the  p la in tiff on the  g ro u n d  th a t  p la in tiff s h o u l d  have shew n 
three th ings, viz :

J. F a ls ity . I I .  Scienter. I I I .  D am age. A nd  halt failed.
The Court refused  the m otion , ru ling  that it  need  on ly  appear that 

. a representation w as m ade o f  the m aterial m atter th at such  repie- 
sentation w as false, and th a t th e  p la in tiff r e ly in g  on th a t representa­
tion em barked in  th at enterprise and from  those circum stances dam age  
has resulted. T h at there Avas ev id en ce  that representation  w as m ade  
as to the orig ina l cost o f  the property, and th at representation  o f  
price Avas m aterial— that such  representations Avere fa lse and that  
the plaintiff aaoas en titled  to recoA’Cr nom inal dam ages i f  n o th in g  m o ie . .

D efendants counsel excepted  to  th e  ru lin g  o f  th e  C ourt.
The D efendant, b y  h is counsel, A. W . Cutler, E sq., opened the  

defence, and called  and exam ined th e  follow ing w itnesses .. j 1



A bram  M. B ix n in g e r , w ho b ein g  sw orn, says :
1 reside in  the c ity  o f  N e w  Y ork . I  have been there forty  odd  

years— b etw een  forty  and fifty. I  have been  in active business there, 
and am  still in business. I  could  not say h ow  lon g  I  have been  
acquainted  w ith  Mr. C rater— som ew here about tw en ty  years. I  was 
on e o f  the ow ners o f  oil territory in P en nsylvan ia  ; M r. S anger was 
the other ow ner. I  w as in the oil reg ion  w ith  Mr. Sanger at the  
tim e o f  purchase and se lected  the property ; I  th ink  it  w as in 1864. 
A t the tim e o f  the purchase it  wTas property m uch adm ired b y  all men  

/¿Jw ho k n ew  m uch about o il lan d s; its  reputatian  w as very  h igh .;.,it  
w as on W atson  F la ts , and the property  w as offered to  us, and w e 
considered  it  w ou ld  be a good  purchase, and w e b ou gh t i t ;  it  was 
considered  a good  p ro p erty ; there had been  tw o  w ells  on it, and 
th ey  had been  abandoned, and w e w orked  one afterw ards. T here  
w as tw o  and three-quarter acres o f  it .  A fter  w e  becam e the “ow ners 
w e called  the gen tlem en  togeth er— the association. W e  had engines  
and w ent to  w ork upon it. B efore w e so ld  w e  b ou gh t.an  engine, 
and m ade a bridge ; w e  b ou gh t an engine and too ls, and wC put men  
on there to  bore the w ell— sink it  deeper— w here w e  cou ld  g e t  o i l ;

2 -^ that w as the theory  am ong the o il g e n t le m e n ; w e  subsequ en tly  
w orked it  a little  wThile ourselves and then sold it— w e so ld  it  to  the  
organ ization; I  forget their  nam es. W e  sold  it  to  Mr. 1 einzm an  
and the com pany— the association  ; it  w as an association  form ed to  
buy oil property and w e sold  it to  them .

A nd b eing  in terrogated  b y  the C ourt, says :
T h e deed  stood  in  m y nam e and Sanger’s. I  th ink  in the first 

place it  w as conveyed  to  m e as T rustee— I w ould  n ot be very  
positive.

A n d  b eing  further exam ined, says : 
j  T he m em bers o f  th is A ssocia tion  for w hom  I  w as T rustee w ere  
P rofessor M orse, Mr. M iller, M r. C rater, Mr. Sanger, Mr. E am es  
and three or four others— one M r. L u ff; and M rs. L aw ren ce, m y  
w ife’s s is te r ; w e  had not sold  our in terest before w e sold  to  Mr. 
Crater. Mr. P rind le bough t at the rate o f  $4 ,000— for an e igh th . M y  
sister-in-law  paid the sam e price ; I  m ean M rs. L aw rence. P rofessor  
M orse paid $4,000. These agreem ents I  b elieve  w ere all made, be-
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fore Crater’s. I  cam e to  N ew a rk  to  see Mr. Crater. W e  had I be­
lieve one share le ft, and I  think I  m ade a proposition  to  Mr. Sanger  
that I w ould g o  out and see a friend o f  m ine— a clever fellow  and a 
nice man w hom  I  had know n m any years— Sanger said  very  v e i l  ; 
a n d !c a m e  and saw  Mr. C rater at th e  B ank  in  N ew a rk . I  to ld  
him w hat m y errand w as, and that A ssoc ia tion  w as g o t  up to  buy  
the piece of property  w e  ow ned , and th a t w e  had put it  in for 
$28,000 and w anted  h im  to  com e in and take a share o f  it  at $ 4 ,0 0 0  
one-eighth share. I  to ld  h im  I  th ou gh t it  w as a go o d  th in g  and 
always had th o u g h t so ;  he said  he w o u ld  g iv e  m e an answ er / (j 
in three or four days, and he d id  so, and said  lie  w ould  take it. H e  
paid for h is share ju st  as these others.

And b eing  in terrogated  by a Juror, says :
I to ld  Mi*. Crater that w e p ut it  in  for $28 ,000— $4,000  a  share__

and $4,000 im provem ents m ade it  $32,000,

A nd being further isxam lned , says :
I would not say w heth er w e  k ept w ork in g  all through the w in ­

ter— I know  w hen  w e  g o t  the en g in e there w e  w orked  for som e
months. T h e m eetin g  o f  S tockholders w as held  in  N e w  Y ork__in
May. A t  the tim e the $500 assessm ent w as m ade, I  do n ot th ink  all 
the Stockholders w ere there— m ost o f  them  w ere there. I  reco llect  
Crater, M iller, Sanger, and Mr. M orse. P rofessor M orse w as P res i­
dent o f  the C om pany. T he assessm ent o f  $4 ,000 w as for labor that  
had been expended  and for en gine and tools. T h is m eetin g  w as in  '  
May, I 8 6 0 . Subsequently  to  th at there w as a sale m ade. I  w as  
Trustee for the S tockholders. T h e paper n ow  produced  is  the d i­
rection to  the T rustee ; it  is the consent o f  the S tockholders for m e  
to sell the property  as T rustee. T he signatures to  th is  consent are 
the signatures o f  the resp ective g en tlem en , I  th ink ; th e  b od y  o f  the  
writing is Mr. M iller’s, th e  C ounsel o f  the C om pany. I  b elieve the ¿ - 6  
sale made to  th is C om pany w as on the 1 2 th  of A u g u st  1865 ; I  
would not be p ositive  it  w as sold  the sam e day. I  received  the le t ­
ter now  produced on J u ly  1 7th, 1865, from  M r. Crater ; it  is backed  
iti my hand w riting  as received . I  w as in  p ossession ’o f  the n ote re­
ferred to for $ 1 1 ,184 ; I  g a v e  it  to  Mr. Carter because as he wms 
Treasurer I  th ou gh t lie w as the proper party  to  have the note'; the
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paper w ritin g  now  produced is a copy of the note I  g a v e  M r C rater; 
the n ote is  dated  the 12 th  o f  A u g u st, 1865 ; the orig inal I  g ave to 
Mr. C rater ; I  don’t know  w hat becam e o f  it  afterw ards ; M r .  Miller 
to ld  m e he held the note, and g o t  an order for m e to  g o  on and col­

le c t  it.
T h e 14,000 I  received  from Crater I  paid  to  Mr. Sanger— all o f  it—  

every cent o f  it . Sanger d id  not com plain  th at I  had  to ld  Crater 
charged  to o  m uch for the share. W e  had  ta lked  about the price  
w hat to  put the shares a t ; and property had gon e up so in  the estim ation  

/ ¿) o f  the public, w e  concluded  $4,000 lo w  enough. I  cannot sav. but 
w hat w e  m igh t have taken $3,000, i f  so ld  righ t off. M r. S angei le- 
ce ived  one-half o f  the benefits.

A n d  b eing  in terrogated  b y  a Ju ror, says :
Sanger took  all the profits ; I  w as n o t actin g  as a g e n t ; w hen  the 

property w as b ou gh t Sanger paid  all the m oney for the property , and 
charged m e for i t ; i f  he paid $ 1 ,000  he charged  m e one-half; and if 
he received  m oney he cred ited  m e half. I  never had  such conversa­
tion  w ith  Mr. Sanger as th at referred to  b y  him  in h is ev idence to  the 
effect that the property cost $28 ,000 , and th a t P h il’s w ife  w ou ld  be 
angry i f  she knew  he had paid  profit on it, or an y th in g  lik e  i t ; I 
never to ld  Mr. Sanger so in  the w orld . M rs. L aw rence is m y  w ife’s 
sis ter; she ow ned  on e-six teen th ; she paid  $ 1 ;000  ; she paid  at the 

rate o f  $4,000.W e h ad  understand ing  Avith C ap ta in  Jo n es for p roperty , and 
he considered i t  b ough t, so far as con trac t m ade verbally , and  we 
considered i t  so too, b u t for some reason  th e  p ro p e rty  Avas g iven  up.

A n d  b ein g  Cross-examined, s a y s :
Mrs. L aw rence had one-sixteenth  in  th is  concern ; she paid  at the 

rate o f  $ 4 ,0 0 0  ; she paid  for o n e -s ix tee n th ; she paid  $ 1,0 0 0 . l a m  
sure o f  t h a t ; I  so ld  to  h er; it  Avas after I  so ld  to  C rater; I  so ld  to 
Mr. M iller for $ 4 ,0 0 0  ; a one-eighth  share ; I  d id  not se ll to  Mr. L u ft; 
nor to  E a m e s ; to  P rind le I  d id  for $ 2 ,0 0 0  ; he took  a one-sixteenth  ; 
Mr. Sanger and I  took  the balance th at w as le ft  and d iv id ed  it  am ong  
ourselves. I  don’t know  h ow  m uch w e  h a d ; I  th in k  Ave h eld  five- 
eigh th s o f  the p rop erty ; orig inally , after w e  had sold , I  th ink we 
held  five-eighths ; after w e had sold  to  P rin d le and others, and so it
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remained, and  S anger and  m e took  it. I  th in k  M r. S tow ell w as the  
gentleman w ho orig ina lly  con tracted  for the  p u rc h a se ; cou ld  no t 
tell w hether I  w as ou t th e re  w hen i t  w as b o u g h t; I  w as ou t th e re  • 
when the business w as done ; w e w ere to  pay  betw een  $11,000 and 
$13,000 ; we p u t a b rid g e  on the  p ro p erty  ; i t  w as a sm all m a tte r  ; 
not very expensive ; i t  m ig h t have cost $ 2 0 0  or $300— a little  m ore,
I cannot say. L abo r w as h igh  a t th a t tim e. W e  b o u g h t an engine, 
but not out there . A fter the  A ssociation  w as form ed they  in struc ted  
me and M r. Sanger to  b u y  an e n g in e ; the re  was only one en g in e ; 
all I know abou t w as th e  one engine, and th a t is w h a t th e  $4,000 /  
was raised for. T he engine M r. S anger referred  to  I  know  no th ing  
about. $4,000 w as ra ised  for w ork ing . I  could n o t say w hether 
that was the  $4 ,000 , for w hich the  $500 assessm ent was m ade— Y es, 
it was for th a t. M r. C ra te r paid  his p o r t io n ; M iller his. T he as­
sessment w as m ad e ; th a t is w h a t th a t  $4 ,000  was for. T he receip t 
produced M ay 3d, 1865 is m y han d w ritin g , m y signatu re . I  account­
ed to M r. S anger for i t ; S anger g o t i t  because he was th e re  along 
with me ; th a t w as charged  in  the  book along w ith o th er th ings, I  
suppose. I  and  S anger’s wife w ere in business to g e th er  in B road  
street and B ro ad w a y ; lie was never know n in business h im se lf ; he 
was in w ith  m e for several years ; th a t w as a special m a tte r ;  I  had  
other partne rs in the  firm  o f B inn inger & C o . ; they  h ad  no th in g  to  
do w ith th is ; th is w as an outside th ing . I  don’t  know  th a t I  d id  
tell Mr. C ra te r w hy $28,000 w as nam ed ; I  do n ’t  know  howT to  apply 
your question ; th e  $28,000 w as nam ed because w e had  m ade up our 
mind to  p u t the  p ro p erty  in  for t h a t ; we w an ted  to  m ake a p r o f i t ; 
we had been a t 'some little  troub le  and  expense ; because th e re  w as 
some little  m oney go ing  ou t there . I  do n o t th in k  C ra te r asked 
what the p ro p e rty  cost. I  reco llect som eth ing  being  said abo;\t 
Chemical bank. I  th in k  I  m ade use—to  C ra te r— of abou t these '¿ t )  
w ords: th a t from  rep u ta tio n  o f th a t oil— tra c t oil— the stock w ould 
be equal to  som eth ing  like C hem ical B ank— it- w ould  be good ; i t  
was so rep u ted — everybody th o u g h t so— I  know  I  did. V ery  
likely I  d id  te ll C ra te r I  w anted  to  g ive him  a chance in th is  th in g  
because he w as an old friend o f m in e ; I  spoke encourag ing ly  o f it  
I spoke strong ly  o f its  m erits— you can ju d g e  o f the  s tren g th  of the  
expression— it was no stro n g er th an  m y feelings w ere a t the  tim e. I  
I don’t rem em ber th a t I  d id  offer i t  to  anybody else— I  m ig h t have 
done; I  know  th e re  was m ore applications for shares than  w e had



shares ; I  think it  is very lik ely  I  did. te ll M i. C ia te i w h y  the oil 
w ells had been abandoned in g iv in g  description  o f  the property ; I 
th ink it is lik ely  I  d id  te ll h im  there had b een  tw o  w ells  and they  
had been abandoned w hen o il w as low , and that w e w ere g e tt in g  oil 
again and d oing  w ell, and that oil was g o in g  up again ; I  d id  not do 
it  to  d eceive h im ,— I to ld  him  honestly , not to d eceive him  or any 
other man.

I  am in m y GSth year. I paid one-half o f  the purchase m oney out 
o f m y ow n p ock et; Mr. Sanger paid it out and Mr. Sanger received  

/'D it. I lo st  the m oney that I  paid out.

A n d  b ein g  re-examined, says :
I so ld  P rofessor M orse one-eighth  for $4,000. S o ld  one-six­

teenth  for $2,000 to  M r. P r in d le ;: m y sister-in-law ’s part w as at the 
rate o f  $ 4 ,0 0 0 ; she g o t  one-fourth o f  w hat P rofessor M orse g o t ; 
she had a one-thirty-second part o f  the w hole th in g , or one-fourth of 
one sh a re ; she only g o t  one-half as m uch as Mr. P rin d le ; so ld  M orse 
one-eighth ; E anies one-eighth ; L u lf one e ig h th ; C rater one-eighth  ; 
P rind le on e-six teen th ; and m y sister-in-law  one th ir ty -seco n d ; we 
had rem aining tw o-eigh ths and a fraction.

A nd b ein g  interrogated  b y  the C ourt, w itness s a y s :
B efore Crater w ent in w e had  the deed .

A nd  being r e -c r q s s -e x a m i n ^ d , sa y s  f
Som etim es we take rece ip t; w e d id  generally . I  don’t think we 

paid the m oney there; w e b ou gh t it  for cash and paid for it before. 
I don’t rem em ber w e did have d e e d ; Mr, S to w ell w ill be ab le  to  tell 
you . Mrs. L aw rence paid one-eighth  o f  $4 ,000  s h a r e ; she paid 
$125 for a sse ssm en t; I  paid it  for her ; the original $ 1 ,000  she paid 
— she sent a draft. A fterw ards the assessm ent wTas m ade, and she 
wras not prepared, and I  paid it for her.

A nd  b ein g  in terrogated  b y  the C ourt, says :
T he property cost us I  suppose $18,000. W e paid Cam pbell at 

the first start o f  it  $ 11 ,000  to  $ 1 2 ,0 0 0  ; by the deed o f  C am pbell’s we 
g o t fifteenth-sixteenths o f  the property ; T could not te ll y ou  where 
wre g o t  the other one-sixteenth.
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And being further re-examined, says :
A t the tim e o f the assessm ent A irs . L aw rence was a t T roy.

And being fu rth e r re-cross-examined, says :
W hen we sold the  p ro p erty  to  her she w as in  T r o y ; her husband 

made application fo r it. I  don’t know  th a t I  can te ll you  the  item s 
of cost o f $18,000 ; M r. S tow ell w ill be ab le to  te ll you.

And D efendant’s Counsel re-called W . P . Sanger, who says :
The agreem ent w as m ade w ith  the parties se llin g  to  d ep osit the  

money for the purchase in the hands o f  Canfield Snedeker & Co. ; I 
think that a portion  o f  m on ey  w as paid  dow n  at once in to  their /  0 
hands. T h ey  Avere to  pass on the tit le  before the parties se llin g  re­
ceived their m oney. A s  far as w e  w ere concerned the purchase 
was a cash one for a large portion . I th ink th at the agreem ent avus 
made and left in their  h and s; w e  m ak in g  paym ent— as you  under­
stand putting  the m oney  ou t o f  Our hands. T h e agreem en t w as  
made prior to  these sales ; w e Avere v ir tu a lly  bona fido, ow ners o f  the • 
property w hen the deed  Avas m ade. T h at fifteen th -sixteen ths com es  
this way ; there Avas at one tim e a d iv ision  o f  landed  property  under  
seal, and som e person h o ld in g  a m inor in terest to  a M r. P ark er , and  
Parker in se llin g  h is farm to  Avhat Avas ca lled  the N orthern  L ig h t  
Petroleum C om pany th is sm all in terest Avent to  them , and th ey  con ­
sented to le t  that in terest m ei;ge .

And being in te rro g a ted  by  th e  C ourt, says :
W e never g o t tit le  to  the  one-sixteenth.

And being fu rth e r examined, sa y s :
That one-sixteenth  m ig h t have been  released  but I don’t know  that 

it was. I Aveiit on to' P h ilad e lp h ia  ; there Avas a shade com e on the  
title, and Avent on and had the t itle  perfected  ; it  Avas'à d ispute on  
the boundary lines ; from  b ein g  very  poor farm lands it cam e to  be -> 
worth considerable— and the boundary lin es had been  slack. ■ ai2't?

At the time of the sale it was a fair price ; I might say it was 
cheaper than some sold. I do not consider the price was exorbitant.
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A nd  b ein g  in terrogated  b y  a Juror, says :
I sta ted  that B inn inger to ld  m e that he represented  to  Crater 

that the property  cost $28 ,000— that w as the property  included  in 
the tw o. deeds. W e  h ired  an en gine o f  Mr. Souter ; th is engine was 
b o u g h t o f  the W ash in g ton  Iron W ork s, and w e put the en g in e in as 
a portion  o f  the $28 ,000 w orth  o f  property— the deed  w as held in 
t rust. ' I  ■

A n d  1 e i i g  in terrogated  by the C ourt, says :
W ith o u t  reference to  the books I  cannot te ll w hat w as paid  Camp' 

/ 0  b e ll ; w e did  not b ny  d irectly  o f  C am pbell ; it  w as a m an w h o  come 
along. I  understood  the m iddle m an m ade $ 1,0 0 0 . I  th ink the 
principal purchase w as in the n eighborhood  o f  $ 11 ,0 0 0 , and the pur­
chase o f  W atson  was in the neighborhood  o f  $1 ,000— $800 ; I t  was 
under $13,000 the w hole. I  suppose that it  w ould  be proper to  reck­
on a portion o f  the expenses connected  w ith  our v is its  ; there was 
considerable personal expense, and  d isagreeab le trave lin g  and disagre- 
able w ork about it  ; there w as very  litt le  practical k n ow led ge in 
those days.

A n d  b ein g  further examined, says :
I k new  Suter. I  th ink he w as a llow ed  a b ill o f  about $ 1,0 0 0 ; I 

th ink it  w as for boring or som eth ing— it w as for w ell w ork. I 
know  L ock, Ilem b erton  & Co. ; they  brou ght in  a m achine shop bill 
w hich  w as paid ; w e paid  Mr. StOwell a salary, actin g  as agen t ; I 
have an im pression  it  w as a salary o f  $ 1 2 0 0  a ‘ year, connected  with 
sales o f  m erchandize ; there w ere no other perm anent exp en ses.

A nd  b eing  cross-exam ined, says : ..
T h e boring b ill o f  Suter, I think, w as all execu ted  after the.C om . 

pany form ed ; there m ay have been  w ork  for som e $ 1 0 0 0 , and that 
w as paid  after the C om pany v ir tu a lly  ceased ; it  w as paid b y  note, 
endorsed  b y  B inn inger and m y se lf  and d iscounted  h ere ; I  suppose 
Mr. Crater found the m oney ; Mr. S tow ell, a ctin g  as our general 
agent, w as attend ing  to  m any p ieces o f  property.
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And being fu rth e r  in te rro g a ted , by  the C ourt, says :
[ I think I  could  g iv e  it  p r e c is e ly ; the exact c o s t ; I  th ink the deeds 
[call for the exact am ount ; I  w ill m ake affidavit that the w hole-is  not 
[as much as 113,000.

And being re-exam ined, s a y s :
| My calculation w as that it  w as not quite ; reckoning engin e, labor  
[and the th ings put on to  w ork  it  ou rse lv es; I  th ou gh t it  had stood  
ps a trifle under $18 ,000; the orig inal $4000 in  the T reasury w as 
[absorbed by im provem ents ; w e  provided  for no w ork in g  capital.

I And being fu rth e r  in te rro g a ted  by  th e  C ourt, says v /  *rlhe  $18,000 inc luded  the  cost of the  land, engine and  m achinery  
[that had already been b o u g h t ; $4000 w as raised  afte rw ards, to  defray 
[expenses.

I And being further re-exam ined, s a y s :
The m oney raised  as portion  o f  cap ital w hen  sold  shares, I  put in  

Iray p ock et; I  charged  them  no in te r e s t ; th e  C om pany w en t to  w ork  
land raised m oney to  test  the property  m ore th o ro u g h ly ; w e, o f  
Bourse, w ere  supposed  to  pay a portion  o f  th a t;  w e found a diffi­
culty to dispose o f  the w hole s ix  shares; a lit t le  less than six  shares 1 
hvere sold ; Mrs. L a w r en ce  had one th irty-second  o f  the property". -2-̂ 1

And being re-cross-exam ined, says :
The w orking cap ital w as on ly  necessary exp en d itu res ; after you  

fcet the w ell com pleted  and start to  pum p it, it  m ay be a d a y ; m ay  
I® twenty-four hours before you  g e t  your oil.

I And being further in terrogated , b y  the C ourt, says :
I We were in hopes th at the w ells  w ou ld  produce very  q u ic k ly ; % >
lhat assessm ent w as u n e x p e c ted ; $28 ,000 included  the cost o f  the  
land and w hat w as on the land  beside.
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A nd  being  in te rro g a ted  by  a J u ro r , s a y s :
I  received a  po rtion  o f $4,000 from  sales m a d e ; as regards the d a te  o f  the  deed, I  don’t  know .

A n d  being  fu rth e r re-cross-exam ined, s a y s :
In  O ctober, I  received  sales o f  E am es and  Luff, each of them 

$ 2 ,0 0 0  dow n, and  they  paid  th e  balance J a n u a ry  16th, being $1,000: 
e a c h ; o f C ra te r $4 ,000, M orse ’$4,000, P rin d le  $ 2 ,000 , m̂aking 
$44 ,000  I  had  in  hand  before the  deed was dated .

A nd  being  fu rth e r re-exam ined, says :
/¿ ?  W e  m ade th e  p ay m en t r ig h t dow n, before we sold the shares; 

delay  in  th e  deed w as m ade ; on exam ination  o f the  title, there was: no  flaw  in th e  title .

A n d  defendan t’s counsel also called Samuel H . Stowell, who, being  sw orn, says :
I  reside  a t T itusv ille  : for one and  a h a lf  years I  have resided 

th e re ;  I  have been acquain ted  w ith  the  oil te rr ito ry  since spring of 
1864 ; I  knew  the  O il C reek Island  P etro leu m  C om pany’s property; I 
have been a t i t  m any a tim e ; I  h ad  been a t it  when they originally m ade the  co n trac t for 1864.

A nd  being  in te rro g a ted  by  the  C ourt, says :
I  am  acquain ted  w ith  th e  m arke t value o f the property  generally in  th a t  neighborhood .

A nd  being  fu rth e r  exam ined, says :
T he tw o and  th ree-fourths acres w ould n o t be considered high at 

$28 ,000  or $30,000, com pared  w ith  o th er p roperties being sold at 
th a t  tim e in th is  vicin ity .

A nd  here th é  testim ony  in the  case closed.
W hereu p o n  th e  H on. David A . Depue, th e  presid ing Justice, 

charged  th e  J  ury  as follows :



JU D G E ’S C H A R G E .
■  The plaintiff brings his action for th e  recovery  o f dam ages alleged  
|o  have been sustained by him , b y  reason o f certa in  false and  fraud- 
lilent, representations alleged to  have been m ade to  h im  by  the  dé­
tendant, as the inducement to  influence h im  to purchase an in te rest
In the property in question.
■To the maintenance of the action  th e  p la in tiff m u st prove :
I lt That the defendant m ade rep resen ta tion  to  him  o f th e  previous 
existence of a m aterial fact upon w hich th e  p la in tiff had  r ig h t to  
iely and upon which he did rely.
■  2. That that representation was false.
■  3. That it was fraudulent— of w hich th e  com peten t evidence is 
¡that the representation was un true, to  th e  know ledge o f th e  defendant 
Ivlien made.■  The mere expression of an opinion, how ever erroneous, or a pro- 
Imise to be performed in the fu ture , w ill not constitu te  a  represen ta- 
[tion whereon .to form an action.I  It must be the assertion of some fa c t  in reg a rd  to  the precise con- 
Idition of the subject m atte r in re la tion  to  w hich i t  is m ade.
I  It must he of a material fact, upon wrbich a reasonable m an m igh t 
■be expected, and by which, in po in t o f fact, the  p la in tiff was induced 
io  act.
■  All these essentials to the  m aintenance o f th is  action , viz :
■  That the representation was o f an ex isting  fact— th a t i t  w as mate-
I rial, that it was false, and th a t it  was fraudu len t, th e  p la in tiff m ust ■ >  
■prove affirmatively, or his action fails, V
I  But if proved to your satisfaction, you should  have no hesita tion  
I in affording the plaintiff redress. T he law  perm its g re a t lib e rty  in 
Ithe prosecution of business, b u t i t  does no t countenance or perm it 
Idle overreaching of another by  m eans th a t  are denom inated  fraudu- 
■ent. As the phrase is, the  law  perm its a m an to  allow  th e  person
■ whom he deals w ith to  cheat himself, b u t he m u st no t actively  assist 
Ihim in cheating himself. H e is no t allow ed to  m ake any  representa- 
Ition. If  he does, he m ust tell the  tru th .
■ An expression of opinion as to  the value o f  the  p ro p erty , or o f the
■ prospects of realizing a handsom e p rofit ou t o f the  prosecution  o f 
■be business, will not sustain th is action.
I  And I may say th a t the only rep resen tation  alleged to  - have been



u

m ade w hich can sustain th is action, is t h a t  in re la tion  to  the cost t W  j ase 
A  9bH  HI ;v. t  • , 1  i . i ___ ____________________ I humthe p roperty  and  th e  quan tity  o f land  in  th e  trac t, and  th is  case* 

m ust h inge upon your finding o f the  fact in rela tion  to  the  m a k i n g «  F  T 
these representations. - E v ery th in g  else, as th is case p resen ts i ts e lf ,^ ^ B ^  
is im m aterial, so far as the  gravam en o f th is  action is concerned. ’

The represen tation  as to  the ' cost o f th is p ro p erty  is th e  one 
relied  on. A  rep resen tation  as t o th e  qrig inal cost o f p ro p erty , 
price of which is no t reg u la ted  by  every schedule o f prices ru ling  in the m arket,5 and w hich is 'n o t  inspected  by th e  purchaser, is a 
rial representation , upon w hich a party  has a r ig h t to  rely . ^Y our only inquiry , then, in th is case,, in determ in ing  the  question 
w hether your verd ic t should be for the p la in tiff or defendant w ill h e ^ ^ H  ^ 
w hether the defendant m ade to  the p la in tiff the: represen tationsm s to 
the  original cost of the  p roperty  w hich the p la in tiff testified to.

T his is a question of credibility , for. your consideration. r H  '
M r. C rater s a y s :
I f  by  th a t w as understood and m eant the  cost as the ' prigifiai 

chase by  defendant and Mrs. Sanger, the p la in tiff has p roved  a rep-
M r. B. says his represen tation , was &c. ;T h a t statem ent, you', will perceive, has no reference to  original 

cost,, b u t the sum  a t which it. was p u t in. h .I  If  you believe th a t thisTvas the  only rep resen ta tion  m ade by 
B., it  was true, and the  p la in tiff cannot recover.I f  you find, from  the  evidence, th a t the  rep resen ta tion  above was j I  
th a t its original ebS't was 128,000, th a t rep resen ta tion  w a s 'fa ls e ; the H  A’ 
property  only cost $ 18,000, and  th e  (lefendaiit knew  it. I 'ro m  that, ^H  ^  
you m ay infer it  w as fraudulen t.

f T ipat,^presentation  w as a m aterial representation . T h e ■ plaintiff. ^ B  
Sdy^dite/rilied*>up0n ¡ i t . H e “h ad  iatndghtston'elyaipoit;|tv  m lf  y o h  Ye ^ H  b 
find, you  w ill be warranted in finding a verd ict for the plaintiff.

I f  y 0 u ‘find for the plaintiff, the n ex t question w ill be as to  the :l 
m easure of dam ages. . .,. ' , ri  ......T be plaintiff insists th a t the  p roper m easure o f dam ages, is >the 
en tire loss sustained liy.hii.n in _th is ,transaction , into w hich lie was I  
im e ig le d .b y  the frand of t]ie defendant. H  0v T h a t appears tq  have been .the; ru lin g  o f th is cou rt in the  case, of ^ B  r

M r. Sanger s a y s :

resen tation  w hich w ill furnish a basis for a recovpry .

L ifted  vs. M anning. T h a t case was affirmed in the C ourt o f E rrors,



I d  I shall adopt that statem ent o f  the rule, and charge you  that in  IL  you find for the plaintiff, you  are to  assess the dam ages at such  
B L  as w ill include the w hole lo ss  o f  the p laintiff. B u t  m y charge  
I  u *s y Qu are to  consider the • p roceeds o f  the d isposition  o f  a 
lertain  part o f the property. I refer to  the sale o f  the one w e ll for

1  If that sum had actu ally  been  realized , in  cash, there cou ld  be  

■difficulty raised on th is subject.
■ That it  w as n ot realized  because, o f  subsequent m ism anagem ent
L  the part o f  the officers o f  the C om pany cannot affect the prin- /  0

■  T ou w ill rem etnbel-that th is sa le witS madq b y  the ejipresa consent 
land authority o f  the p laintiff, by h is le tter  o f  17th o f  J u ly , 1865.

i  If the proceeds o f  th at sa le  h ave p ot been  realized , th at had  no  
■connection w ith  any circum stance a ttend in g  the organ ization  o f  the  

■Company.;
|  I f  eventually lo st, its  lo ss is  due to  the subsequent m ism apageinent 

■ of the officers o f  the C om pany. T h e dam age resu ltin g  therefrom  
B ias no such connection  w ith  th e  fraud  w h ich  is  th e  gravam en o f  tin s  
■action as to  be sa id  to  h ave resu lted  therefrom - I f  for that p la in tiff  
■has any redress, he m ay h ave that in an action  n ot again st the defend- 
I ant individually, b u t aga in st tb e  officers o f  th e  C om pany, 

f  For the purposes o f  th is  su it, it  m ust b e taken th a t that sum
■  ($16,000) has been  realized  ou t o f  th is  sale.

I f  you find for p laintiff, you r verd ict, as to  am ount o f  d am ages,

■ w il l  be on th is  b a s is :

■Amount o f  orig inal paym ent by plaintiff, 9th K o v e m b ci, ^

■  Subsequent am ount, 3d M ay, 1865, 500 00

$4 ,500 00  ^
I Deduct one-eighth o f  that sa le— the am ount o f  that sale, $2 ,000 00

$2 ,500 00

I  For that sum , w ith  p rop er calcu lation  o f  in terest, i f  you- find for  

I  plaintiff, your verdict w il l  h e . ^  ̂ . . .
This charge, as to  the question  o f  d am ages, is m ade w .t ’i lib erty  

I  on the part o f  either sid e  to  apply  to  the Suprem e C ourt to enter ja d g -  
I  ment for such sum  as from  th is  ru le o f  dam ages th ey  ascertain m ay  

he lawful.
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A nd thereupon  the D efendant’s Counsel requested  th e  C ourt to 
charge the J u ry  th a t there w ere no dam ages shew n in th e  cause, and 
th a t the re  could be none, because the  m easure o f dam ages in  this 
case w ould be the  difference betw een th e  price a t  w hich th e  plaintiff 
purchased his share and the actual cost o f  the  share to  th e  D efend­
an t, deducting  the  am ount realized b y  the  P la in tiff  from  la n d s  sold 
to  Leinzm an and others, w hich am ount being  show n to  be  more 
than  th a t difference, there could be no dam ages.

W h ich  request the C ourt then  and th e re  refused to  com ply w ith, 
/  d and  thereupon and therefore said D efendant, by  his Counsel, prayed 

an exception, which was then  and th e re  allow ed.
A nd thereupon said D efendant’s Counsel requested  th e  C o u rt to 

charge the  ju ry  th a t i f  any dam ages w ere given in  th is  case they 
should be only nom inal, for the reason th a t i t  w as show n in  th e  cause 
th a t the  share purchased by  P la in tiff  w as, a t  th e  tim e o f sale thereof 
by  D efendant to  P laintiff, w orth  as m uch as P la in tiff  p a id  for it.

W hich  request the C ourt then  and  there re fu se d 'to  com ply w ith, 
and thereupon and therefore said D efendant, by  his Counsel, prayed 
an exception, w hich w as then  and  th e re  allow ed accordingly .

And thereupon said D efendant, by  h is Counsel, p ray ed  exception 
to  so m uch o f the charge o f th e  C ourt as re la ted  to  the  sub ject of 
P la in tiff’s dam ages, w hich exception w as then  and th e re  allowed 
accordingly.



Court of E rrors and Appeals.
A B R A M  M. B IN N IN G E R , t

A fte rw a rd s , th a t is to  say, on the  th ird  T uesday  of N overnber, in  
the  y ear E ig h teen  H u n d re d  and  S ix ty -eigh t, before th e  C o u rt o f 
E rro rs  and  A ppeals o f  N ew  Je rse y , a t  T ren to n , com es sa id  defend­
an t, by  A u g u stu s  W . C u ter, his a tto rn ey  and says th a t  in  th e  reco rd  
and proceedings aforesaid, th e re  is a  m an ifest e rro r  in  th is , to  w i t : /  f

1. T h a t by  the  reco rd  aforesaid i t  appears th a t  th e  ju d g m e n t 
aforesaid  w as g iven aga in st said A b ram  M. B inn inger, w hereas by  
law  said ju d g m e n t should  have been g iven  in  favo r o f  s a id A b ra m  M. B inninger.

2. B ecause a lthough  w hen the P la in tiff  rested  h is case, said D e­
fendan t’s C ounsel m oved th e  C ourt to  non-suit th e  P lain tiff, y e t th e  
Ju d g e  before w hom  th is cause was tr ied  refused said m otion, w hereas 
he ou g h t to  have g ran ted  the same, and to have non-suited  said  P la in -

the Ju ry , on th e  tr ia l o f th e  cause, th a t th e  p ro p er m easure o f  dam ­
ages in th e  cause, i f  th ey  should  find fo r th e  P lain tiff, w ould  be the  
en tire  loss sustained  by  the  P la in tiff  in  the  transaction .

4. B ecause the Ju d g e  aforesaid  refused, on said  tr ia l, to  charge 
the  J u r y  th a t th e re  w ere no dam ages show n to  have been  susta ined  
b y  the  P lain tiff, a lthough , a t  the  tim e o f  ch a rg in g  said J u ry ,  said  
D efendan t’s Counsel requested  h im  si to  charge.

5. B ecau se the. said J u d g e  refused to  charge said  Ju ry , on said  
tria l, th at the m easure o f d am ages in the cause w as the difference

ais.
E rror fr o m  Supreme Court.P H I L I P  W . C R A T E R . J

A S S IG N M E N T  O F  E R R O R S .

tiff.
3. B ecause the  Ju d g e  before w hom  th is cause w as tr ied  charged



actual cost o f  that share to  the D efendant, d ed u ctin g  the am ount 
realized b y  the P la in tiff from  the land so ld  to  L einzm an and others, 
although  said  Ju d g e  was, at the tim e o f  ch arging  said  Ju ry , requested  
b y  said  D efendant’s Counsel so to  charge.

6. B ecause said  Ju d ge refused, on said trial, to  charge th at the  
dam ages o f  P la in tiff  in  said cause w ere, at m ost, m erely  nom inal 
his share hav ing  been  show n, in  the cause, to  have been  w orth  as 
m uch as he gave for it, though  said Judge wms requested  b y  sa id  
D efendant’s C ounsel, at the tim e o f  charging said  Ju ry , so tq

/  D charge. l l  .. : ....
, 7. B ecause said jud gm ent is in other resp ect^  etrotiebiis aiid con­
trary to  law .

A nd  the said  P la in tiff in error prays that the ju d g m en t aforesaid, 
for the errors aforesaid and for other errors in  the said  record and  
proceed ings, m ay b e reversed, annulled, and a ltogeth er  holden  for  
nought, and that he m ay be restored  to  all th in gs w hich  he has lost, 
b y occasion o f  said jud gm ent, &c.

A . W . CUTLKU,
A tt’y for Abram  M. B inn inger, D efen dan t.
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IE X I I H I I  IB HI T  S  _

C onsent of S ale.

We hereby consent to the sale of oil well, No. 1, on the 
island near Titusville, Penriij., and the engine tank, and 
tools, to Charles N. Crane, Charles Leitizman, Lucien A, 
Peycalley, John O, Hoyt, Henry Hulme, and Charles B. 
Hall, for notes $12000, and petroleum stock $1000, by Abram 
\f. Binninger, as trustee, as per deed and agreement, dated 
this day.

New York, August 12, 1865.
L . C. S anger ,

per W. P. Sanger, A tt’y.
I ra 0 .  M il le r .
E. E. P rtndle.
P. W. .C rater , Newark, N. J.
C harles W. M orse.
S am’l F. B. M orse.

Indorsed. Left the note of $11,184.30 w ith  the treasurer, 
P. W. Crater, Newark, August 14, 1865.

Note dated August 12, 1865.

C opy of N ote.

New York, Aug. 12, 1865.
Six months after date, for value received, we jointly and 

severally promise to pay to the order of Charles A. Crane, 
the sum of eleven thousand one hundred and eighty-four 
thirty hundredths dollars.

C harles A. C r a n e .
C h as . L einzm an .
L . A. P eycallar.
L ew is G . H a n se n .
H . H ulm e .
J. O. H oyte.

Newark, N. J., July 17, 1865.
I hereby give my consent to have the property now
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known as the Oil Creek Island Petroleum Company, and at 
present held by A. M. Binninger and Mrs. W. P. Sanger, to 
be deeded by them to Mr. A. M. Binninger, as trustee; and 
I also give ray approval of the sale of well No. 1, on said 
property, and that the said trustee give deed for the same.

P. W . C rater .

Newark, N. J., June 21, 1865.
Ira O. Miller, esq., att’v, &c.
Dear Sir: I have just learned from Mr. Sanger that Mr. 

Binninger and yourself propose visiting our oil property, in 
Pennsylvania; in doing so it is ray desire to have you act for 
me in the capacity of treasurer of our company, as regards 
the salé of well No. 1, selling and receiving pay for oil on 
hand, and anything that may seem proper to do in any 
matter connecied with our oil interest, and clearing up 
needed matters generally, fully ratifying and confirming all 
you may do on the premises on my behalf.

Respect In lly yours,
P. W. Crater,

Treasurer of Oil Creek Island Petroleum Co.

Newark, N. J., June 21, 1865.
Friend Sanger: Yours of the 20th inst. is received this 

morning, and the contents noted.
It will be impossible for me to attend a meeting this p. m., 

at the hour named (two o’clock). However, I don’t know 
that I could be of any advantage to you, if I could make it 
convenient to attend, having full confidence in all connected 
with us in our lucrative enterprise.

I enclose power of attorney, duly executed, for Mr. Bin­
ninger, and consent to Mr. Miller to act for me as treasurer, 
and shall he fully satisfied as far as I am concerned per­
sonally, with whatever Mr. Binninger and Mr. Miller may 
see proper to do in the matter.

Respectfully yours,
P. W . C rater .

II anything new or strange turns up, please advise me.


