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NEW JERSEY

SUPREME COURT.

ESSEX OIROUIT.

| Philip W. Crater, Plaintiff, y

and [in Case.
Abram M. Binntnger, Defendant.J

.. . . BPened t?ie case, and called and examined
m trie iollowing* witnesses, viz :
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gain ; that there was more money in it than what he proposed to
make himself, and felt desirous of dividing it up amongst his particu-
lar friends; that he came expressly to make me this offer, although
there were a number of others that would be willing to jump atit;
he said he would give me the preference among them all, on account
of his great interest in me ; | asked him how much this land cost
that is, the interest—what he paid for the land what the original
cost was; he replied $28,000 ; that it would be necessary to raise in
addition $4,000 for working capital—to buy an engine and other fix-
tures ; he proposed to divide the property into eight shares, at the
cost of $4,000 each ; that Mr. Karnes and a Mr. Luff, of the firm oi
Clapham & Co., of New York, were into the thing ; also Professor
Morse, of telegraphic notoriety, Ira O. Miller, of New York, a law-
yer, a Mr. Sanger, who was his former partner, and a Mr..giggle
and others, who | don’t recollect, whoever they may be; and the
proposition was to make it what might be called to use his own
term—a chemical bank affair, which | understood to be profitable to
the few ; a kind of close corporation | suppose ; he said I should take
a few days to consider it and write him ; after carefully consideiing
the matter a few days, and consulting a few of my best friends one
of them being my wife—1 wrote him about the first of October that
I would take the eight shares, that | knew nothing about it myself,
but relied wholly on his honesty and integrity in the matter; | relied
upon his honesty and integrity, and upon these representations, whicli
was the reason | purchased ; the matter of how much it cost most
assuredly entered into the subject of my reliance; | relied implicitly
upon what he told me; | had good reasons for that; he had neiei
deceived me in all our dealings for twenty yeais, in all that hetol
me; | know who drew and signed the receipt now produced— Um:
ninger; | know his hand-writing ; | received this receipt by mai,
and | sent the money— $4,000— 9th May, 1864; | sent himmy check;
I’ll bet you it was paid; check was dated 9th May, 1864 ; | received
She receipt produced back by mail.

Plaintiff’s Counsel put in evidence the receipt, and read same.
And being further examined, witness says :

| afterwards paid more money to Binninger; the signature to ie
ceipt prodiiced, dated May 18th, 1865, for $500 is Mr. Binninger s;
theand-writing of the body of the receipt is of his book-keeper,

Mr. Jones.



Plaintiff’s Counsel put in evidence the receipt, and read sainei
And being further examined, witness says :

The 4,000 was paid in November ; | was called to New York by
Binninger to attend a meeting, and the statement was there made—
Binninger was there—that they had been running this thing at an
expense, and found themselves in debt about $4,000; that in order
to wipe that out, it was necessary to assess each of the stockholders
$500 each ; that the thing had been unproductive ; I then made my
check for $500 on that day, which that receipt will show ; | saw Mr.
Miller make his check for the same amount: | made that subsequent
payment of $500 upon representation that the thing would be suc-
cessful eventually ; it was said they had every prospect of it, but had
been unfortunate wfith some of the men there, as though they had
not done their whole duty to develope the land. | learnt previous to
paying this $500 that the land did not cost so much as $28,000, but
not from Binninger ; | learnt it from the title deeds themselves ; |
had no information before advancing the $500 ; I knew the gentle-
men that Mr. Binninger named as interested in the enterprise by rep-
utation; | so knew them favorably; I think I am not right in sup-
posing that the receipt here produced, dated November 9th, 1864,
for $4,000 was sent to me by mail. | think | said | sent Mr. Bin-
ninger my check, but I think Mr. Binninger came here and | gave
him my check. | say that the firstinformation conveyed to me as to
other consideration than $28,000, was from the title deeds ; the first
and only time | saw the title deeds, was on the 22d of February,
1866. | have never received any of this money back ; | presume the
enterprise is there ; it was not successful, but a failure.

And being cross-examined, says :

After my payment of the $4,000 referred to in the receipt, an or-
ganization was talked of, but I think it never went into effect; Bin-
ninger was the organization ; | was to have been treasurer ; I don’t
know what constitutes a treasurer ; | received the appointment.at an
informal meeting at Binninger’s office, New York ; I cannot tell when;
with reference to the $500 payment, it might have been on the day
of payment—before or after— 1 have no memorandum.” Mr. Binnin-
ger, Mr. Sanger, Mr. Miller and Professor Morse were there, Mr.
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Luffand | think Mr. Pringle ; | am not positive ; | think Mr. Eames
was not there, but I am not positive.

And being interrogated by the Court, witness says :
I don’t know that all were there; | am not positive.

And being further cross-examined, says :

| think a copy of the organization was submitted to the meeting

X that day not positive, but | think so; | am unable to state
whether Mr. Morse was President. The name was The Oil Creek
Inland Petroleum Company. | am notaware that the wells had been
/£> worked during the Winter. 1 don’t think anything was said of the
company working through the winter; it was represented that it had
been a hard Winter—that the snows had been deep—and | am not
positive whether the engines had been brought oh the ground. |
piesume there Aves a statement before the meeting, of expenses of
working during the Winter; | don’t know thatthere was. The assess-
ment was to cover those expenses, but I don’t know what the ex-

. penses Avere. | had nothing to act upon, as treasurer. | did not suh-
- sequently act as treasurer for the company. Not that | knoAV of Avas
there a sale subsequently of a portion of the property. L believe

20 there was a sale. | don’t know only from hearsay. | cannot tell
Avhen that was. | did not consent to the sale as treasurer of the
company.

And being interrogated by the Court, Avitness says:

_ As an individual member, | consented to the sale. | consented to
mnything Binninger thought best.

And being further cross-examined, says :

From conversation Avith Binninger, and from his letters, | think

the sale was of one-quarter acre, taking in one Avell—Avell No 1
Ine price | could not tell you ; if | was to«ate from recollection, 1

-¢0 should say it was *16,000 ; it included also engine tanks, pipes and
everything appertaining to pumping off. | was never there. The

signature to the paper now produced and shown to me is mine. |



am acquainted with Miller’s signature, Charles W. Morse’s and Mr.
Sanger’s.

Defendant’s Counsel read written consent to sale of oil well No. 1
for $12,000, notes and $4,000 stock, and offered Same in evidence.

And being' further cross-examined, says :

| leceived no note given by this gentleman; the note was not
handed by me to Mr. Miller, New York, to prosecute; | cannot swear
positively where it is ; | think it is in the hands of Mr. Miller; |
think so because | understood so, | think from Mr. Binninger ; |
don’t say | never had the note for the $12,000; | say this note was
not for $12,000, but that $12,000 purchase was made into two notes
—one of the notes purporting .to belong to the company—the other
note was given to a broker, who effected the sale. The note was for
$12,000 less than the commissions, whatever they may be - from
recollection, | think that was the amount of the note, $11,184.30,
and the other one for the difference between that and $12,000. Mr.
Binninger had that note in his possession a while, and aS | under-
stood from him, tried to sell it; it was a six months’ note ; he sent
it to me, | being a bank man ; he thought he would let me try my
hand on it; I made an effort in New York to sell it; I found no pur-
chasers at any price; | went to a number of note brokers and they
said they did not know anything about the parties at all. 1 then
left it at Mr. Binninger’s office, with no directions at all, only that I

could not sell it; I don’t know what became of it; | have not seen
it since ; | have heard that it is in the hands of Mr. Miller for col-
lection ; I don’t know that it is. The letter produced, dated

June 21, 1865, is my letter to Mr. Miller, asking him to act as treas-
urer on the sale, &c. The letter produced, dated June 21, 1865, is
my letter to Mr. Sanger. The letter produced, dated July 17, 1865,

is my letter consenting to sale by the company to Mr. Binninger as.

trustee. | made the check for $500 payable to Mr. Binninger. | am
very certain from recollection | made it payable to him ; I do not
think | made it payable to P. W. Sanger; | don’t see why; | don’t
know who made the assessment up—the paper as to expenses repre-
sented to the meeting.

And being re-examined, says :

I think I made the check for $500 payable to Mr, Binninger ; J
don’t know who received the money on it,

1¢)



And being interrogated by the Court, says :

I never got the stock to represent interest in this concern.

And Plaintiff’s Counsel also called
W hiting P. Sanger, wilio being sworn, .says:,

I live at-East-.Orange; my business, is lubricating oilsl am the
person spoken-of by Mr. Crater as having been associated with this
enterprise with Mr. Binninger; the land was owned .by Binninger
and my wife. Binninger and my wife paid $11,000, I think, for the
whole of that; there might have;been another smallpayment made

/¢ lin connection with one of the wells, but not to exceed $13,000.

&0

And being interrogated by the Court, says :

$13,000 in all; we had a variety of-enterprises.
And being further examined, says :

Mr. Binninger had an undivided hall with my wife in the proper-
ty.-' | knew/from Binninger of the intent to make op a company in
the land ; that course was decided on by mutual consultation ; that
Awve should get up a company and endeavor to dispose of the proper-
ty. TVe made a calculation of the expenditures Ave had been at on
the land, and making a liberal calculation, it would bring the cost to
us not to exceed $18,000. We proposed to make; an organization
and’'sell the shares so that we should save to ourselves- each one-;
eighth clear of costs, of the profits. W ith that view | disposed of
two shares to particular friends for the sum of $3,000. It Avas to be
sold at that rate so as to save' us each -one-eighth free of costs. |
know of Binninger selling foCrater. | sold those two 'shares .first;.
they were first Sold at $3,000 ; Mr. Binninger afterward sold three
shares to Crater; | heard of it when if was first proposed to Crater;
| found all the money; | think every dollar; Mr. Binninger told me
that he told Mr. Crater the original cost of the property Avas $28,-
000 ; it Avas some time after the transaction A& completed that he
told me that; I don’t know how long after ; not a very great Avhile;
he made the remark as touching Mr. Crater’s Avife, and speaking of



It, said she would be very angry if she knew Phil had paid a profit
Init. Thatis all Mr. Binninger had—he had only an undivided
lalf in the land. The actual cost of the whole at a liberal estimate
lad was not to exceed $18,000; thatincluded all the improvements we
L t on, as for instance, engine, derricks, pumps, bridge—all expendi-
tures—which were paid back ; five-eighths and a fraction were sold
tothat we paid back into our pockets for these expenditures. The
tompany was given title to the engine and to these improvements ; |
[forget how the title was made; we were bona fide half-owners ; each
half-owner; we were at that time connected in mercantile business.

I And being interrogated by a juror, says :
I HEV@Bnot to exceed $13,000, the whole cost.

| And being further examined, says:

I The first understanding was that the shares were to be $3,000, and
ion that | sold one to Eames, and another to Luff, in the same busi-
ness—particular friends ; | reckoned that it cost its not to exceed
|$18,000, and one eighth each, without expenses it left us, by taking
It at $24,000. | am acquainted with Binninger’s hand-writing. The
[receipt produced to me describes the territory in question. We have
[received no returns from the enterprise. There was a sale made,
[but the parties buying have refused to pay for it.

I And being cross-examined, says :

I ALthe time | and Binninger purchased the property they were
[twoold wells—abandoned wells. 1 could not tell what party pur-
ichased, without referring to my books.

I My impression is, we purchased in summer of 18647 or spring;
[it was the spring prior to the organization of the Company. We
[purchased of the Washington Iron Works, engine, machinery, lie-
pessary pumping gear, and put men on to make a road bridge across
[the marsh; we also made attempt to procure oil from one of the old
[wells; at any rate there wras work done; it was unsuccessful. |
[wont swear we did pump either of these wells, but at any rate we
[received no oil; we might have been preparing to.pump. It seems to
[me it must have been in the winter when the organization was made

Ij
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either December, 1864, or January,1865. In speaking of the Company,
the organization was never completed, we met together and elected
certain officers; Mr. Miller being a lawyer by profession madea
draft of by-laws of the Company and. was to see that the parties ©
the organization were registered under tke'general law of the State
of New York. | hold in my office the papers now. There was an
election of officers ; Morse was President, Prindle, Secretary, ad
Crater, Treasurer; Miller, Counsel; Binninger, Vice President,
Prindle is dead. | was at the oil district several times between the
time of the purchase and sale to the Company. | dont recollect!
what the phraseology of the deed was ; the sale from myself ad
Binninger, was made to Abram M. Binninger, as Trustee for the
benefit of the Company ; | think it was; | perhaps had most to d
with it. The agreement Was made in the city of New York ;1 cn
give you the the details if you wish. .

The basis of ourfvaluation of the wells, was upon the supposed
capacity of one of the wells; it was supposed to be a 30 barrel well
1500 a barrel; the parties purchasing sent a party to testit, on sale
of Well No. 1. The arrangement with regard to payment was a-l
ranged through a broker; he was to receive certain commissions for
bringing the parties together ; they paid us no money, we took their
paper for the amount, in two notes: the smaller note being the;
amount of brokerage, was also paid in paper, and we were to receive;
14,000 of the stock of the Company. The Gentlemen composing!
this Company was the Favorita Company; they had possessed!,!
themselves of several unproductive Oil Companies, and wanted to vi-
tatilize their Company : the Company was said to be inexistence be!
fore the sale, but the notes where signed by each individual. That;
note was or is now in the hands of Ira O. Miller; | have receipt for]
it"; it was put in his hands' as Counsel for the Company, as being thej
only lawyer interested in the note ; to get the money from the parties]
for the benefit of this Company. | think the note has never been sued|
on; five and a fraction shares were sold ; those monies came into niy|
hands : with the exception of the assessment— $500 ; every dollar, I
think; Binninger was credited his proportion. Binninger was a large]
debtor to me. | found the money. W e shared the the profits of
the transaction with the Company. Bininger and I. Professor!
Morse paid $4,000. All paid $4,000, except Fames and Luff.  Bin]
inger made $4,000 sales. | sold at $3,000. I sold two shares atl



mf>3,000. All these monies were received by me, and divided be-;
mtween me and Binninger; the money went to pay me what Bininger
mowed me. | appropriated his half to what he owed me, and then
mdivided the profits, 1 think that that assessment*was not made in
[ winter; $5001think was in the latter part ofsummer; that was expend-
mcd under the supervision of Charles Morse, son of Professor Morse,
mtowards improving the property to get oil o'ut of the lands. The
Bales toLuff &Eames were cash sales paid for on the spot; Binninger’s
mwere cash sales too. Everything was paid except Prindles, who re-
sisted on account of the Company never organizing, and it was
mnever paid. | don’t know pf any property called the Jones’ prop-
merty. Itnever was Eames and Luff’s interest in either property. |
mthink | received Crater’s, when he brought the cheque in ; at any
mate | received the money; it was immediately handed over to me.
reflection I wish to alter some of my evidence ; the sale of this
Il was predicated on $1500 a barrelinstead of $500 ; we claimed the
ell to be a thirty barrel, and we charged $1500 a barrel, and on
mesting it it was found not to be more than ten barrels; they bought it
ms aten barrel well. |1 knew Captain Jones, Judge Ro0ss’ son-in-
law. There was a partial agreement made between this Mr. Jones
mespecting some property and Mr. Binninger and myself; Mr. Eames
mud Mr. Luff were not to be a party; that interest was not trans-
mferred over to this Company ; there might possibly have been some
mjonversaticn about taking some interest, but bought nothing at all
mill they bought this share. Jones’ property was not bought. |
mlave no recollection of any such thing as an interest to be taken if

mhey bought,

m And being be-examixed, says :
m The actual condition of the well which was sold afterwards was

I
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mvorthless. The facts were as is the case with many of these pro- &}

| perties; by letting it rest some time, some oil would work into the .

m ell, and then on pumping it would make representations of being

| fome oil—and quite a quantity of oil. It iswhat they call technical-
ly “pump head of 0il.” Mr. Miller told me some considerable time
|go that the note of the Favorita Company was not sued on. One

| ofthe gentlemen on the note, Charles Leinzman, is doing a respect-
ible business in New Street. | think the majority of the parties on

| jhe note have disappeared. | think the note was made sometime in
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the beginning of the summer of 1865. The date of the note is
August 12th, 1865. The negotiation for sale extended SiX
weeks or two months. My wife supplied, Ii think, every dollar ; there
might have been a temporary use of $1,500 through Mr. Binninger.
Mr. Binninger had a small interest in the business with which | was
connected, and he brought thé matter to my attention first. \7\/9 went
to the oil regions together ; visited them and became occupied that
way; and when we sold, we sold for the joint benefit of the con-
cern. B] received my portion of profit on the Crater sale; ] did not

/'ft know it till subsequently to the Sale to Crater that Binninger had

2-0

told Crater it was a'$28,000 purchase. Some little time afterwards
Binninger mentioned it to me, in connection with some little remark
about Mr. Crater’s wife.

And bemg re-cross examined, says :
I was not there at the time of testing the xvell. | was quite ear-
nest in the matter in selling, and honest, too, | should hope.

And bemg further re-exaMNEd"says :

I was not out there in making the bargain. Mr. S. [Il. Stowell
and a gentleman named Seatér did their best to make a show. The
parties who made the sale sent an expert out to test it. | said, go

and see the well, and they did so.

And P|a|n é ?ounsel caIIeF Philip W. c ater, WNO 5aY$

If\ g own| ?td il coog?to?/er ﬁw 8 i wouH nholtS hCSUeerPn
vested In the project

And bem%m erroqm *\1 sas
f Bin mq %n exva e s4.000. WNEN 1 paia
Xet%tmnne did not know the amount of the purchase mongy—

€l $11,000 0 $28,000.

'sx[ And bemg cross-examined, SayS

12th, 1865, It was sold for $16,000.

On August



And Plaintiff's Counsel also called C. Bokciieriixg, Jr., who

beinp.gworn, says: H b I AN-? T
I know Ira O. Miller—that is, I have seen him once on twice, | 1
have been informed he is at Albany, 1| have made diligent enquiry

in order to produce him at this: trial. His officers at the corner of
Broad;and Fulton Streets,; | have seen tlie deeds to Binninger and
Sanger, in question. | made abstracts from the deeds» Theie vveie
two deeds produced to me -by Mr. Milier. 5 The first one was a deed
from Jeremiah Campbell and Priscilla, his wife, and Rexford Pierce
to A. M. Binninger ami Sanger, dated Jam 9th, 1865, filed January
16th, 1865, as; appeared: on the record, for all that fifteen-sixteenths,
&c., containing one acre and ninety-six perches—consideration, $12,-
000. The other deed was from John Watson and Mary, his wife,;to
A. M. Binninger and L. C. Sanger, dated December 6th, 1864, le-
corded February 11th, 1865, No. C of deeds—consideration, $8,00,
for about three-fourths of an acre, be the:isame more or less." The
deed given by these parties to Binninger, as Trustee, | never saw.

The plaintiff rests,

Defendant, by hjs counsel. T. Runyon, Esa., moved the' Court to
non-sueit the pﬂ){nn# on the ground tp(at pla?ﬂnfpshou.d nwave shewn

three things, viz: ,
) Fa|sﬂy. [I. Scienter. 111, Damage. And halt failed,

The Court refused the motion, ruling that it need only appear that
.arepresentation was made of the material matter that such repie-
sentation was false, and that the plaintiff relying on that representa-
tion embarked in that enterprise and from those circumstances damage
has resulted. That there Avasevidence that representation was made
as to the original cost of the property, and that representation of
price Avas material—that such representations Avere false and that

the plaintiff aacas entitled to recoA’Cr nominal damages if nothing moie..

Defendants counsel excepted to the ruling of the Court,

The Defgndﬂw

t by his counsel A, w. cutier, ESQ., Opened the
defence, and ca dy | 3 the following il

€0 ana EXaMINE WIng WItnesses .. 5 1
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Abram M. Bixninger, who being sworn, says :

1 reside in the city of New York. | have been there forty odd
years—between forty and fifty. | have been in active business there,
and am still in business. | could not say how long | have been
acquainted with Mr. Crater—somewhere about twenty years. | was
one of the owners of oil territory in Pennsylvania ; Mr. Sanger was
the other owner. | was in the oil region with Mr. Sanger at the
time of purchase and selected the property ; | think it was in 1864.
At the time of the purchase it wls property much admired by all men

/¢Iwho knew much about oil lands; its reputatian was very high.;.,it

was on Watson Flats, and the property was offered to us, and we
considered it would be a good purchase, and we bought it; it was
considered a good property; there had been two wells on it, and
they had been abandoned, and we worked one afterwards. There
was two and three-quarter acres of it. After we became the ‘owners
we called the gentlemen together—the association. W e had engines
and went to work upon it. Before we sold we bought.an engine,
and made a bridge ; we bought an engine and tools, and wC put men
on there to bore the well—sink it deeper—where we could get oil;
that was the theory among the oil gentlemen; we subsequently
worked it a little while ourselves and then sold it—we sold it to the
organization; | forget their names. We sold it to Mr. leinzman
and the company—the association ; it was an association formed to
buy oil property and we sold it to them.

And being interrogated by the Court, says :

The deed stood in my name and Sanger’s. | think in the first
place it was conveyed to me as Trustee—I would not be very
positive.

And being further examined, says :
j The members of this Association for whom | was Trustee were
Professor Morse, Mr. Miller, Mr. Crater, Mr. Sanger, Mr. Eames
and three or four others—one Mr. Luff; and Mrs. Lawrence, my
wife’s sister; we had not sold our interest before we sold to Mr.
Crater. Mr. Prindle bought atthe rate of $4,000—for an eighth. My
sister-in-law paid the same price ; | mean Mrs. Lawrence. Professor
Morse paid $4,000. These agreements | believe were all made, be-
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fore Crater’s. | came to Newark to see Mr. Crater. We had | be-
lieve one share left, and | think I made a proposition to Mr. Sanger
that I would go out and see a friend of mine—a clever fellow and a
nice man whom | had known many years—Sanger said very veil ;
and!came and saw Mr. Crater at the Bank in Newark. | told
him what my errand was, and that Association was got up to buy
the piece of property we owned, and that we had put it in for
$28,000 and wanted him to come in and take a share of it at $4,000
one-eighth share. 1 told him | thought it was a good thing and
always had thought so; he said he would give me an answer
in three or four days, and he did so, and said lie would take it. He
paid for his share just as these others.

And being interrogated by a Juror, says :
| told Mi*. Crater that we put it in for $28,000—$4,000 a share__
and $4,000 improvements made it $32,000,

And being further isxamlned, says :

I would not say whether we kept working all through the win-
ter—1 know when we got the engine there we worked for some
months. The meeting of Stockholders was held in New York__in
May. At the time the $500 assessment was made, | do not think all
the Stockholders were there—most of them were there. | recollect
Crater, Miller, Sanger, and Mr. Morse. Professor Morse was Presi-
dent of the Company. The assessment of $4,000 was for labor that
had been expended and for engine and tools. This meeting was in
May, 1860. Subsequently to that there was a sale made. | was
Trustee for the Stockholders. The paper now produced is the di-
rection to the Trustee ; it is the consent of the Stockholders for me
to sell the property as Trustee. The signatures to this consent are
the signatures of the respective gentlemen, | think ; the body of the
writing is Mr. Miller’s, the Counsel of the Company. | believe the
sale made to this Company was on the 12th of August 1865 ; |
would not be positive it was sold the same day. | received the let-
ter now produced on July 17th, 1865, from Mr. Crater ; it is backed
iti my handwriting as received. | was in possession’of the note re-
ferred to for $11,184; | gave it to Mr. Carter because as he wms
Treasurer | thought lie was the proper party to have the note’; the

/1



/¢

16

paper writing now produced is a copy of the note | gave Mr Crater;
the note is dated the 12th of August, 1865 ; the original | gave to
Mr. Crater ; | don’t know what became of it afterwards ;M r. Miller
told me he held the note, and got an order for me to go on and col-
lect it.

The 14,000 I received from Crater | paid to Mr. Sanger—all of it—
every cent of it. Sanger did not complain that | had told Crater
charged too much for the share. We had talked about the price
what to put the shares at; and property had gone up so in the estimation
of the public, we concluded $4,000 low enough. | cannot sav. but
what we might have taken $3,000, if sold right off. Mr. Sangei le-
ceived one-half of the benefits.

And being interrogated by a Juror, says :

Sanger took all the profits ; | was not acting as agent; when the
property was bought Sanger paid all the money for the property, and
charged me for it; if he paid $1,000 he charged me one-half; and if
he received money he credited me half. | never had such conversa-
tion with Mr. Sanger as that referred to by him in his evidence to the
effect that the property cost $28,000, and that Phil’s wife would be
angry if she knew he had paid profit on it, or anything likeit; |
never told Mr. Sanger so in the world. Mrs. Lawrence is my wife’s
sister; she owned one-sixteenth; she paid $1;000 ; she paid at the

he\ﬁcloegwgg Hnd%ou %dmg I Caé)tam ctonnsgde vePRr Hy Xndavr\]/g
considere |tsotoo, Efor some reason the property Avasiven up.

And being Cross-examined, says:

Mrs. Lawrence had one-sixteenth in this concern ; she paid at the
rate of $4,000 ; she paid for one-sixteenth; she paid $1,000. lam
sure of that; | sold to her; it Avas after | sold to Crater; | sold to
Mr. Miller for $4,000 ; aone-eighth share ; 1 did notsell to Mr. Luft;
nor to Eames; to Prindle | did for $2,000 ; he took a one-sixteenth ;
Mr. Sanger and | took the balance that was left and divided it among
ourselves. | don’t know how much we had; | think Ave held five-
eighths of the property; originally, after we had sold, | think we
held five-eighths ; after we had sold to Prindle and others, and so it
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shares ; | think it is very likely 1 did. tell Mi. Ciatei why the oil
wells had been abandoned in giving description of the property ; |
think it is likely | did tell him there had been two wells and they
had been abandoned when oil was low, and that we were getting oil

again and doing well, and that oil was going up again ; | did not do
it to deceive him,—1 told him honestly, not to deceive him or any
other man.

I am in my GSth year. | paid one-half of the purchase money out
of my own pocket; Mr. Sanger paid it out and Mr. Sanger received
it. I lost the money that | paid out.

And being re-examined, says :

I sold Professor Morse one-eighth for $4,000. Sold one-six-
teenth for $2,000 to Mr. Prindle;; my sister-in-law’s part was at the
rate of $4,000; she got one-fourth of what Professor Morse got;
she had a one-thirty-second part of the whole thing, or one-fourth of
one share; she only got one-half as much as Mr. Prindle ; sold Morse
one-eighth ; Eanies one-eighth ; Lulf one eighth; Crater one-eighth ;
Prindle one-sixteenth; and my sister-in-law one thirty-second; we
had remaining two-eighths and a fraction.

And being interrogated by the Court, witness says:
Before Crater went in we had the deed.

And being re-crgssexamin”d, saysf

Sometimes we take receipt; we did generally. | don’t think we
paid the money there; we bought it for cash and paid for it before.
I don’t remember we did have deed; Mr, Stowell will be able to tell
you. Mrs. Lawrence paid one-eighth of $4,000 share; she paid
$125 for assessment; | paid it for her ; the original $1,000 she paid
—she sent a draft. Afterwards the assessment wls made, and she
wras not prepared, and | paid it for her.

And being interrogated by the Court, says :

The property cost us | suppose $18,000. We paid Campbell at
the first start of it $11,000 to $12,000 ; by the deed of Campbell’s we
got fifteenth-sixteenths of the property ; T could not tell you where
wre got the other one-sixteenth.
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A d being furth ﬁr re-examined, Says

At the time of the assesSMent Alrs. Lawrence was at Troy,

re-cross-exami n

And bemeg d}h [r ;
i HEER LR LT 1
n}acost dpf glas 000 ; MI. St owell wﬂ? il aqﬂe 0 teql youy

And Defendant's Counsel re-called W. ». sanger, Who S2ys

The agreement was made with the parties selling to deposit the
money for the purchase in the hands of Canfield Snedeker & Co. ; |
think that a portion of money was paid down at once into their
hands. They Avere to pass on the title before the parties selling re-
ceived their money. As far aswe were concerned the purchase
was a cash one for a large portion. | think that the agreement aus
made and left in their hands; we making payment—as you under-
stand putting the money out of Our hands. The agreement was
made prior to these sales ; we Avere virtually bonafido, owners of the
property when the deed Avas made. That fifteenth-sixteenths comes
this way ; there Avas at one time a division of landed property under
seal, and some person holding a minor interest to a Mr. Parker, and
Parker in selling his farm to Avhat Avas called the Northern Light
Petroleum Company this small interest Avent to them, and they con-

sented to let that interest meijge.

nd bem mterr gated by the Court, says :
B neve got t|t to the one- smteenih

And being further examinea, Says:

That one-sixteenth might have been released but | don’t know that
it was. | Aveiit on to' Philadelphia ; there Avas a shade come on the
title, and Avent on and had the title perfected ; it Avas'a dispute on
the boundary lines ; from being very poor farm lands it came to be
worth considerable—and the boundary lines had been slack. ]

At the time of the sale it was a fair price; | mightsay it was
cheaper than some sold. | do not consider the price was exorbitant.

/0
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And being interrogated by a Juror, says :

| stated that Binninger told me that he represented to Crater
that the property cost $28,000—that was the property included in
the two. deeds. We hired an engine of Mr. Souter ; this engine was
bought of the Washington Iron Works, and we put the engine in as
a portion of the $28,000 worth of property—the deed was held in
trust. ! | [ ]

And leiig interrogated by the Court, says :

W ithout reference to the books | cannot tell what was paid Camp*'
bell ; we did not bny directly of Campbell ; it was a man who come
along. | understood the middle man made $1,000. | think the
principal purchase was in the neighborhood of $11,000, and the pur-
chase of Watson was in the neighborhood of $1,000— $800 ; It was
under $13,000 the whole. | suppose that it would be proper to reck-
on a portion of the expenses connected with our visits; there was
considerable personal expense, and disagreeable traveling and disagre-
able work about it ; there was very little practical knowledge in
those days.

And being further examined, says :

I knew Suter. I think he was allowed a bill of about $1,000; I
think it was for boring or something—it was for well work. |
know Lock, llemberton & Co. ; they brought in amachine shop bill
which was paid ; we paid Mr. StOwell a salary, acting as agent ; |
have an impression it was a salary of $1200 a‘year, connected with
sales of merchandize ; there were no other permanent expenses.

And being cross-examined, says : .

The boring bill of Suter, | think, was all executed after the.Com.
pany formed; there may have been work for some $1000, and that
was paid after the Company virtually ceased ; it was paid by note,
endorsed by Binninger and myself and discounted here; | suppose
Mr. Crater found the money ; Mr. Stowell, acting as our general
agent, was attending to many pieces of property.
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And being further interrogated, by the Court, says :

[ Ithink I could give it precisely; the exact cost; | think the deeds
[call for the exact amount; | will make affidavit that the whole-is not
[es much as 113,000.

And being re-examined, says:
| My calculation was that it was not quite ; reckoning engine, labor
[and the things put on to work it ourselves; | thought it had stood
ps a trifle under $18,000; the original $4000 in the Treasury was
[absorbed by improvements ; we provided for no working capital.

| And bemg furth
Rttt

[expenses.

%%tsetdo? heﬁangu %S e and macm ¥

. 4000 WS TaISe0 Afterwards, to

I And being further re-examined, says:

The money raised as portion of capital when sold shares, I put in
Iray pocket; | charged them no interest; the Company went to work
land raised money to test the property more thoroughly; we, of
Bourse, were supposed to pay a portion of that; we found a diffi-
culty to dispose of the whole six shares; a little less than six shares
hvere sold; Mrs. Lawrence had one thirty-second of the property".

And being re-cross-examined, says :

The working capital was only necessary expenditures ; after you
fcet the well completed and start to pump it, it may be a day; may
I® twenty-four hours before you get your oil.

I And being further interrogated, by the Court, says :

I We were in hopes that the wells would produce very quickly;
lhat assessment was unexpected; $28,000 included the cost of the
land and what was on the land beside.

2N
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T_ I shall adopt that statement of the rule, and charge you that in
i you find for the plaintiff, you are to assess the damages at such
B L as will include the whole loss of the plaintiff. But my charge
| U*% yQu are to consider the sproceeds of the disposition of a
lertain part of the property. | refer to the sale of the one well for

1 If that sum had actually been realized, in cash, there could be

mdifficulty raised on this subject.
m That it was not realized because, of subsequent mismanagement
L the part of the officers of the Company cannot affect the prin-

m Tou will remetnbel-that this sale witS madq by the ejipresa consent
land authority of the plaintiff, by his letter of 17th of July, 1865.

i If the proceeds of that sale have pot been realized, that had no
mconnection with any circumstance attending the organization of the
mCompany.;

| If eventually lost, its loss is due to the subsequent mismapageinent
mof the officers of the Company. The damage resulting therefrom
Bias no such connection with the fraud which is the gravamen of tins
maction as to be said to have resulted therefrom- If for that plaintiff
mhas any redress, he may have that in an action not against the defend-

ant individually, but against tbe officers of the Company,

f For the purposes of this suit, it must be taken that that sum
m ($16,000) has been realized out of this sale.

If you find for plaintiff, your verdict, as to amount of damages,

mwill be on this basis:

mAmount of original payment by plaintiff, 9th Kovembci, n
m Subsequent amount, 3d May, 1865, 500 00
$4,500 00

| Deduct one-eighth of that sale—the amount of that sale, $2,000 00
$2,500 00

For that sum, with proper calculation of interest, if you- find
I plaintiff, your verdict will he. n n B
This charge, as to the question of damages, is made w.t’i liberty
on the part of either side to apply to the Supreme Courtto enter jadg-
ment for such sum as from this rule of damages they ascertain may

e lanful.

for



2
no

And %hereu;mn the efendan ounsel r ﬁ%uesed the Court t 3
charge the uythatthere ere %ma 8§ nfln the cause, an
thatt eco Ld be none, ecausetﬁ easueo
case woué het edm;en 0

% ol el fu ed to comply with
and therey theretore Py

e
an exce nw%m wsvt
8p n aantsCounseYvrequesedthe Court 10
j

thw tdifferenc Olaihamgun Jeng sl 1 e
et eguest ie ther

[ ICE al W ICW Hes d
gH{C@%@junguﬂ'S;ggfzﬁiufg gLt i
: Hs d%nefendﬂw g%g s Counsg
g ] e
i fl! L
il Sahdﬁ%"ﬁ%“dﬂgowiéM%%S”%F”"ﬁd
Loasl%f”} 5% W %da B cﬁaentcozms ou‘wseil tugzﬁ)cepnon

achord mgﬁ d%mages W Ch exception was t%en an(P B{Rgrguafowe([



Court of Errors and Appeals.

ABRAM M. BINNINGER, t

PHILIP W. CRATER. ]
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trial, that the measureo damages in the cause was the difference



actual cost of that share to the Defendant, deducting the amount
realized by the Plaintiff from the land sold to Leinzman and others,
although said Judge was, at the time of charging said Jury, requested
by said Defendant’s Counsel so to charge.
6. Because said Judge refused, on said trial, to charge that the

damages of Plaintiff in said cause were, at most, merely nominal

his share having been shown, in the cause, to have been worth as
much as he gave for it, though said Judge wms requested by said
Defendant’s Counsel, at the time of charging said Jury, so tq

/ Dcharge. I

, 7. Because said judgment is in other respect”™ etrotiebiis aiid con-
trary to law.

And the said Plaintiff in error prays that the judgment aforesaid,
for the errors aforesaid and for other errors in the said record and
proceedings, may be reversed, annulled, and altogether holden for
nought, and that he may be restored to all things which he has lost,
by occasion of said judgment, &cC.

A. W. CUTLKU,
Att’y for Abram M. Binninger, Defendant.
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IEXIIHITIBHT S _

Consent of Sale.

We hereby consent to the sale of oil well, No. 1, on the
island near Titusville, Penriij.,, and the engine tank, and
tools, to Charles N. Crane, Charles Leitizman, Lucien A,
Peycalley, John O, Hoyt, Henry Hulme, and Charles B.
Hall, for notes $12000, and petroleum stock $1000, by Abram
\f. Binninger, as trustee, as per deed and agreement, dated
this day.

New York, August 12, 1865.

L. C Sanger,

per W. P. Sanger, Attly.
Ilra 0. Miller.
E. E. Prendle.
P. W. Crater, Newark, N. J.
Charles W M orse.
Sam’t F. B. Morse.

Indorsed. Left the note of $11,184.30 With the treasurer,
P. W. Crater, Newark, August 14, 1865.

Note dated August 12, 1865.

Copy of Note.

New York, Aug. 12, 1865.
Six months after date, for value received, we jointly and
severally promise to pay to the order of Charles A. Crane,
the sum of eleven thousand one hundred and eighty-four

thirty hundredths dollars.
Charles A. Crane.

Chas. Leinzman.
L. A. Peycallar.
Lewis G. Hansen.
H. Hulme.

J. 0. Hoyte.

Newark, N. J., July 17, 1865.
I hereby give my consent to have the property now
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known as the Qil Creek Island Petroleum Company, and at
present held by A. M. Binninger and Mrs. W. P. Sanger, to
be deeded by them to Mr. A. M. Binninger, as trustee; and
| also give ray approval of the sale of well No. 1, on said
property, and that the said trustee give deed for the same.
P. wW. Crater.

Newark, N. J., June 21, 1865.

Ira O. Miller, esq., att’v, &.

Dear Sir: | have just learned from Mr. Sanger that Mr.
Binninger and yourself propose visiting our oil property, in
Pennsylvania; in doing so it is ray desire to have you act for
me in the capacity of treasurer of our company, as regards
the salé of well No. 1, selling and receiving pay for oil on
hand, and anything that may seem proper to do in any
matter connecied with our oil interest, and clearing up
needed matters generally, fully ratifying and confirming all
you may do on the premises on my behalf.

Respect Inlly yours,
P. W. Crater,
Treasurer of Oil Creek Island Petroleum Co.

Newark, N. J., June 21, 1865.

Friend Sanger: Yours of the 20th inst. is received this
morning, and the contents noted.

It will be impossible for me to attend a meeting this p. m.,
at the hour named (two o’clock). However, | don’t know
that | could be of any advantage to you, if I could make it
convenient to attend, having full confidence in all connected
with us in our lucrative enterprise.

I enclose power of attorney, duly executed, for Mr. Bin-
ninger, and consent to Mr. Miller to act for me as treasurer,
and shall he fully satisfied as far as | am concerned per-
sonally, with whatever Mr. Binninger and Mr. Miller may
see proper to do in the matter.

Respectfully yours,

P. wW. Crater.
Il anything new or strange turns up, please advise me.



