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ASSEMBLY CONCURRENT RESOLUTION No. 77

STATE OF NEW JERSEY

———— e

INTRODUCED APRIL 10, 1972

By Assemblymen HAMILTON, H. D. STEWART, BURSTEIN,
RUSSO, REID, SPIZZIRI, FAY, RYS, KOLODZIEJ, BORN-
HEIMER, FROUDE, DEVERIN, KLEIN, PERSKIE, COLA-
SURDO and FLORIO

Referred to Committe on Insurance

A Co~xcurrext REsoLuTiOoN creating a special legislative real estate
title insurance study conmmission and prescribing its powers and

duties.

1 WreRreas, The real estate title insurance industry is not within the

spectrum of services subject to the responsibilities of the State

[T N}

Commissioner of Insurance and there is no means to enable the

I

public to ascertain the true costs of title insurance; and

WaEeRreas, The premium factor charged by the various companies

is, at best, an arbitrary one, and the charge for basic examination

-~ O O

of title varies from county to county within the State; and

WaEreas, It would appear that an in depth study of the practices

© o©

and operations of the real estate title insurance industry would

10 serve the publie interest; now, therefore

Be 17 RESOLVED by the General Assembly of the State of New
Jersey (the Senate concurring):

1. There is hereby created a commission to consist of nine mem-
bers, three to be appointed from the membership of the Senate by

the President thereof, no more than two of whom shall be of the
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same political party and three to be appointed from the membership

Ot

of the Geeneral Assembly by the Speaker thereof, no more than two
of whom shall be of the same political party, and three to be
appointed by the President of the Senate and the Speaker of the

(teneral Assembly jointly, one whom shall be a licensed real estate

O 0 N

broker of the State, one, a representative of the real estate title
10 insurance industry of the State actively engaged therein in a man-

11 agerial capacity, and one an attorney at law of the State specializ-
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compensation. Vacancies in the membership of the commission shall
be filled in the same manner as the original appointments were
made.

2. The commission shall organize as soon as may be after the
appointment of its members and shall select a chairman from among
its members and a secretary who need not be a member of the
commission.

3. It shall be the duty of said commission to study the real estate
title insurance industry and all aspects of its practices and opera-
tions within the State, including, without limination, the payment of
fees and commission in connection with the placement of orders for
title insurance, the methods and considerations involved in estab-
lishing premium rates and title examination charges, the feasibility
of establishing a rating bureau for the industry, and consideration
of the need for the licensing and regulation of the industry including
the possible need for licensing abstract companies.

4. The commission shall be entitled to call to its assistance and
avail itself of the services of such employeces of any State, county
or municipal department, board, bureau, commission or agency as it
may require and as may he avaible to it for said purpose, and to
employ such expert, stenographic and clerical assistants and incur
such traveling and other miscellaneous expenses as it may deem
necessary, in order to perform its duties, and as may be within the
limits of funds appropriated or otherwise made avaible to it for
said purposes.

5. The commission may meet and hold hearings at such place or
places as it shall designate during the sessions or recesses of the
Legislature and shall report its findings and recommendations to
the Legislature, accompanying the same with any legislative bills

which it may desire to recommend for adoption by the Legislature.



ASSEMBLYMAN WILLIAM J. HAMILTON, JR. (Chairman}:
This public meeting will please come to order.

This s a public hearing of the Legislative Real
Estate Title Insurance Study Commission, which 1s
constituted under ACR 77 of 1972. The Commission has
been empowered to study the real estate title insurance
industry and all aspects of its practices and oper-
ations within the State: the payment without limits
of orders for title insurance, the methods and consider-
ations involved in establishing premium rates and title
"examination charges, the feasibility of establishing a
Rating Bureau for the industry, and consideration of
the need for the licensing and regulation of the industry,
including the possible need for licensing abstract
companies.

I am Assemblyman William J. Hamilton, Jr., Chairman
of the Commission. Seated with me are: Senator Joseph
A. Maressa on my far left; Mr. Kenneth R. Stein, a
member of the New Jersey Bar, to my left:; Assemblyman
Michael M. Horn, a member of the General Assembly and
an attorney-at-law, to my right; Mr. Kenneth L. Walker, Jr.,
of the New Jersey Association of Realtor Boards, of
Shrewsbury, to Mr. Horn's right: Mr. Frank J. McDonough,
Second Vice President of the New Jersey Land Title
Insurance Association, to Mr. Walker's right; and
Assemblyman Philip D. Kaltenbacher, who also happens to
be Chairman of the Assembly Insurance Committee, at
my far right.

Not with us at the present time are Senator Richard
R. Stout and Senator John L. Miller, also members of
the Commission.

I have a list of those persons who have already
indicated a desire to testify today. If there are any
other persons in attendance in the Chamber who wish to
testify, please register with Mr. Peter Guzzo, who 1is

seated here at Reverend Woodson's chair, who is serving
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as Secretary to the Commission.

As each participant is called, we ask that he sit
at this desk where Commissioner McDonough is now, to
my left here, and speak in the miéfdphone. We also
ask that you first identify yourself by stating your
name, your address and your organization, if any, that
you represent. If you have prepared statements, we
request that you make copies available to the Secretary,
Mr. Guzzo, for distribution to the Commission members,
the Hearing Reporter and the press.

Any prepared statements that you have need not be
read in full. You may request that your statements
be made a part of the record and they will be considered
by the Commission and by the Legislature.

After each participant has made his statement, the
Commission may have some questions and we trust that
you will make yourself available to answer those questions
if we should have any. No questions may be directed to
members of the Commission from the audience. However,
if anyone wishes, you may submit questions in writing
to me through Mr. Guzzo for consideration by the Com-
mission.

Our only purpose is to provide for the convenience
of each participant and the Commission in conducting
this hearing.

Let me say at this point that we are in a somewhat
unusual position with respect to this particular public
hearing. I have already given you our mandate in
ACR 77. You all, or at least most of you, know that
there is pending in the New Jersey General Assembly
a bill A 1393 which would regulate in some manner the
title insurance industry. That bill can only be approved
and released for a floor vote and can only be amended
by a standing reference committee of the General Assembly,

in this case, the Insurance Committee. As most of you



know, the Assembly is now in recess. And with the blessing
of Mr. Kaltenbacher, the Chairman of the Committee, our
Commissior has been considering in some detail possible
amendments to A 1393 as introduced.

This will not be the last public hearing that we
have under our mandate in ACR 77. We do envision it as
the one public hearing on A 1393. There is only one
version of A 1393. - I had an inquiry from someone earlier -
and that is the version in which the bill was introduced.
It has not been amended by the Insurance Committee. It
cannot be amended, as such, by our Commission. But I
am confident that the Committee will give great weight
to the proposed amendments and the suggested amendments
that we will produce as a result of our study to date
and as a result of the input that you ladies and
gentlemen are going to make to us here today and that
we will consider again after this public hearing has
been ended.

I did want to make that clear - there is only one
version of A 1393. We have other work sheets that we
are talking about. There is nothing "official" about
the proposed action that we have been talking about and
we have not reached any final decision with respect
to those: recommendations that we will make to the
Insurance Committee.

At today's hearing, we are especially interested
in comments on the practice of title insurance companies
or agents paying commissions to attorneys and real estate
brokers for the placing or procuring of title insurance
for a client with a particular title insurance company.

We are interested too in the permissible scope of
business activities that are engaged in by title insurance
companies, which from our present knowledge may vary
considerably from the south to the middle to the northern
part of New Jersey, and also the method of achieving

rate regulation of the title insurance industry, that
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is, prior approval or file and disapproval.

With that opening statement, I would like to call
on Commissiconer Richard McDonough of the State Department
of Insurance for such comments as he may desire to make.

Mr. McDonough.

RE#CHARD C- McDONOUG H: Thank you.
I assume that you have copies of my statement, but I will
read it if you don't mind.

Mr. Chairman, members of the Legislative Real Estate
Title Insurance Study Commission, representatives of the
New Jersey Bar Association, and other invited speakers
and members of the general public:

My name, as has already been indicated, is Richard
C. McDonough and I am the Commissioner of Insurance for
the State of New Jersey, and I am grateful for this
opportunity to appear before you today to offer my support
and the support of my Department to secure passage of
Assembly Bill 1393, a very worthwhile and needed piece
of legislation.

The purchase of a home is probably the largest
single investment of time and money that a person
makes in a lifetime. Generally, it is an event that
is looked forward to with interest and excitement, but
the investigative processes and the preliminary checking
and calculating necessary to determine the best time,
the best place, and the best way to buy soon begins to
bewilder even the most enthusiastic consumer. Impatience
and a general reluctance to show ignorance added to
this eventual bewilderment forces most people who buy
property to rely upon others to guide and protect
them in the final analysis.

The opportunities for business and the responsi-
bilities for public service that arise out of this situation
are obvious. All persons engaged in businesses and

professions involving real estate services are vested with

4



both an opportunity and a responsibility to see that the uninformed and the
inexperienced purchaser is properly and honestly served so that the dream of

home ownership does not bring in its wake both heartache and serious financiai

loss.

Title insurance companies are said to contribute to the security of
home ownership and to the peace of mind of the prospective home owner. By
means of a title insurance policy, a prospective property owner receives
assurance from the title insurance company that he will receive good title
when he acquires real estate, that no claims of previous owners or errors in
the records or acts of fraud or the legitimate interest of other parties will
rise from the past;to threaten his present possession or cause him to lose any
part or all of his investment in the property. But who insures that the title

insurance company is willing or more importantly is able to make such assurances?

Since the passage of Public Law 15,‘the McCarron Ferguson Act of 1945
exempting the insurance business from various federal anti-trust and similar
regulatory acts to the extent that the business is affirmatively regulated by
the states, insurance regulation has increased but not in al; areas of insur-

ance and not to the same degree, depending upon the particular state examined.

Presently, New Jersey does not have adequate regulatory control of the
title insurance industry. This situation is not the result of a lack of need
for such control or because of any agency struggle for the authority to regu-

late and most surprisingly, not because of industry opposition.

Rather than spending a great deal of time exploring possible reasons why
New Jersey lacks this control, I think it would be worthwhile to identify some

reasons for acquiring the needed authority.



.Insurance has been said to be, together with banking, the most highly
regulated form of American business. It is interesting to note the reason why
this is and should be so. The failure of an insurance company has wide and
serious repercussions because insurance is "vested with a public interest"
by reason of the fact that it has charge of other people's money and because
thousands ;f people rely upon it for their future security. Regulation pro-
motes policyholder security and insurer solvency. Examples are in the regu-
lation of policy provisions; to see that they are clear and fair; in regulation
for solvency or its equivalent, to see that the promise can be performed if and
when it becomes due; in regulation of the relationship between insurer and
policyholder, to see that the promise is indeed performed fairly and that the
buyer's reasonable expectations as to what he bought are not too rudely dis-

appointed.

Another reason for regulation of the title insurance industry is that
the contract is one, which if fullfilled, will be fullfilled in the future.
The fact that insurance companies sell a commodity for possible future delivery
means that abuses and mis-management may more easily creep in undetected than
in the case of a product solﬁ for immediate consumption. Most pérsons are

unaware of the meaning of insurance terms and, therefore, cannot protect them-

selves against the so called "fringe element" of the real estate title business

which does not always act in the best interest of the public.

The prospective home purchaser today, considering the very complex legal,
financial, insuring and engineering procedures surrounding real estate trans-
actions is usually confronted with a'maze of items and costs to be considered.
Each and every one should be evaluated carefﬁlly. Anyone purchasing a home

should be pfepared to secure and pay for the very best professional services



covering all aspects of the transaction. But when all the items and costs for
each are identified many people are barred from ever consumating the transaction.
Many individuals can afford the monthly payments required to own a home, but
they cannot scrape up enough money to pay for all the closing costs such as the

title search, title insurance, tax escrow, transfer taxes, and real estate com-
missions.
the
Closing costs which include many of/business activities engaged in by

title insurance companies, vary within the state as well as country-wide.

The variance is usually determined by what has come to be known as the "cus toms
of the area'. For example, in northern New Jersey title insurance companies

and their agents, for receiving business, pay forwarding fees to approved
attorneys while in southern New Jersey these fees are paid to real estate
brokers with no regulation as to cost or cost consistency. If passed, Assembly
Bill 1393 would prohibit approved attorneys and real estate brokers from accepting
a commission for procuring title insurance in a real estate transaction thus

eliminating a charge that appears to have been supported by nothing more than

"custom'.

I might add, that is an affirmative statement by me, but
the bill has not been amended, as I understand it. I am sorry.
i thought the bill had had some amendments already proposed.
So I would support that position and not say it as I say it
here as if it is a fait accompli.

ASSEMBLYMAN HAMILTON: To clarify that, Commissioner,
there is substantial sentiment for amending the bill in
exactly the form you have just addressed yourself to.

COMM'R MC DONOUGH: I assumed it was done. The copy
I had looked to me like it had already been worked up. So
I apologize. But I would support that position.



In preparing this statement, I have considered other alternatives for
regulating this segment of the industry. The only alternative that I consider
a viable.one is control of the industry by the federal government, an
alternative that is not foreign to or warmly reeeived by State regulators.

The federal government, through a federal insurance administrator in the
Department of Housing and Urban Development, is in the insurance business of
writing subsidized flood insurance and in tﬁe business of reinsuring against
the riot and civil disorder peril and in the business of writing crime insur-
ance. Soon, it may be in the title insurance business in those areas effected
by a proposed HUD imposition of maximum settlement costs. These areas of
government involvement resulted directly from the inability or unwillingness
of the private sector and state government to provide the coverages at a

reasonable rate.

Title insurance can and should be a valuable tool to ameliorate the un-
avoidable problems that sometimes arise in real estate transactions and to aid
the innocent, the inexperienced and the uninformed consumer. Generally, this

role can be filled by the private sector with proper regulatory control pro-

vided by the State Insurance Department. Only when the industry and the state

fail to rise to the need, should federal action be considered.

New Jersey has a title insurance industry that is not only not opposed to but
has encouraged regulation and a State Insurance Department that has the ability
and desire to provide the necessary control. The existing legislation pertain-
ing to titie insurance together with the supplementary regulatory controls
provided in A-1393 can satisfy the requirements of the McCarron-Ferguson Act
thus giving New Jersey the autonomy necessary to avoid federal interference for

another day.



In conclusion, and with particular reference to Assembly Bill No. 1393, I
would like to stress three (3) areas:

1) Rates for title insurance should be subject to "prior approval,' which
is standard, with few exceptions, in ratemaking in New Jersey. This in essence
means that rates can only be used with the approval of the Commissioner of In-
surance, based upon credible statistical submissions supporting rate adjustments
due to experience. This may be accomplished most expeditiously by amending the
existing rating statute by deleting title insurance from those kinds of insur-
ance excepted from the rating law in 17:29A-25.. Title insurance rates are not
as dramatically affected by inflation and other cost factors which show an
immediate impact upon more widely marketed areas such as private passenger in-
surance, thus defeating any pleas for "open competition".

2) So that the statistics pertaining to title insurance filed with the
Department would be large enough to be credible, it would be desirable to en-
courage the establishment of a title insurance rating bureau, subject to the
licensing qualifications of the department. Again, this would be compatible
with the provisions of the McCafron—Ferguson Act and would facilitate the com-
pilation of proper statistics thrpugh one source.

3) This bill provides for regulation of fees for title searching and

abstract coﬁpanies. While not directly a part of title insurance, these
costs are very significant to the purchaser and seller of real estate. A
schedule of fees should be promulgated after a public hearing in which all

interested parties have an opportunity to be heard.



Aside from my statement. one other observation
I would like to make is that in reading once again the
bill, I was impressed with the fact that there is a
considerable amount of material covered in the bill
that is already covered in other sections of Title 17.
It is not my purpose to say that this shouldn't
be passed as is. I am only questioning whether a lot of
it couldn't be incorporated by reference to other

ections of the statute that exist today. such as the

w

Rating Bureau sections. the sections on mergers and
consolidations and so on down the line. I only offer
thhat as a comment.

ASSEMBLYMAN HAMILTON: That is something that
we are well aware of, Commissioner.

COMM'R MC DONOUGH: I see that posed as a question
on the last page.

ASSEMBLYMAN HAMILTON: That's right. Whether we
should repeat everything or make reference to things
that are adopted, or just be silent and let other
sections pick them up are the three alternatives.

COMM'R MC DONOUGH: I am perfectly aware of the
fact that Title 17 is a maze in and of itself. But
perhaps some day we will get to the task of trying to
straighten that out. There is an awful lot of material
that is in this bill, this proposed bill, that is
already, I think, adequately handled in the other
portions of Title 17.

ASSEMBLYMAN HAMILTON: That is primarily house-
keeping and not substantive. While the people who are
here to testify ought to be aware of that, I don't think
we ought to dwell at length on that.

COMM‘R MC DONOUGH: I just thought I would make
the observation if you don‘t mind.

ASSEMBLYMAN HAMILTON: Are there any questions of

Commissioner McDonough by members of the Commission?
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ASSEMBLYMAN HORN: Not a question: just a comment.
to thank the Commissioner for bringing to my attention
and. I guess, the attention of the entire Commission
some very important information. One of the new
points that was made that I wasn't aware of before was
the interrelation between the Federal regulation and
State and private.and especially the comments on page
4 of your statement., where if the State governments and
the private sector fail to act, then you are inviting
Federal regulation. which may not be desirable.

COMM'R MC DONOUGH: This is only one piece of the
big picture because you know what is happening in
no-fault and we acted in no-fault. But there is still
strong talk of national standards which can only be
borne out because so many other states are not acting.

It is unfortunate. I don't think we need Federal regulation
here. I think we can handle it ourselves and our

Department is certainly ready. willing and able to assist

in that regard.

ASSEMBLYMAN HAMILTON: That's a very good point.
Commissioner, we would also like to express our thanks
to date for the tremendous assistance that Mr. Shumake
has been to us and that Miss Fern has been to us in our
deliberations to date. I am sure you are going to let
them continue to work with us when we need them.

COMM'R MC DONOUGH: Any other questions?

ASSEMBLYMAN HAMILTON: Thank you very much for your
time and your statement, Commissioner.

COMM'R MC DONOUGH: Thank you.

ASSEMBLYMAN HAMILTON: The next witness who has
indicated he would like to testify is Angelo Mastrangelo,
Esg.. who 1is speaking on behalf of the New Jersey State
Bar Association's Special Committee of the Real Property,
Probate and Trust Law Section on Residential Legal Fees

and Practices.
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ANGETLDO MASTRANGETLO: Thank you,
Mr. Hamilton.

Members of the Commission. there is now being passed
out a statement which I would like to have incorporated
in the record of these proceedings. I will not read
the statement. but merely touch on the highlights of
it, so that you will be aware of what the position of
our committee is.

(Written statement submitted by Mr. Mastrangelo
can be found beginning on page 68A.)

Our committee was formed in 1972 as a result of
proposed HUD regulations to regulate closing costs in
the United States on residential real estate properties.
The regulation published in the Federal Register clearly
indicated that Congress had the authority by virtue of
the fact of the insurance provisions under FDIC and so
forth. We will not get into the legal problem there, but
let's assume that the Federal government had jurisdiction.

The proposed regulations limited not only attorneys'
fees but also title insurance fees or premiums. I
believe the regulation indicated a $2 charge for title
insurance per thousand.

As a result of this, the Essex County Bar Association
and myself, as Chairman of the Real Property Committee,
conducted a very intensive investigation. We explored
the bill, the proposed regulation, and the legislation
introduced, Chapter 9, the Housing Act of 1972. Further
on, Mr. Haines, President of the New Jersey Bar Association,
asked us to form a special committee under the Real
Property Probate Section to review the legislation and
also how to improve the handling of real estate practice
in New Jersey. As a result, this committee became
two-fold: one, a review of the HUD regulation: and, two,
a review of Assembly Bill 1393.

You will hear from Mr. Arthur S. Horn. Secretary

of our Committee, who will give you the recommendations
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of our committee concerning 1393. I have also picked

up one or two others which I would like to call to

the attention of the Commission now which are not contained
in my prepared remarks.

I would like to direct the Commission to page 36
of the bill - that is Section 30 - where Assemblyman
Horn has suggested that the bill be presented to a
purchaser of real estate concerning the title insurance.*
I would suggest that that be further amended to provide
"purchaser or mortgagor'. In many instances, you would
have a recast of a mortgage without a purchaser being
involved. It is merely a Fechnical provision, but I
would call that to your attention, that if this proposal
is acceptable, it also include a mortgagor as well as
a purchaser.

Again on the question of commissions. which appears
on the next page - and Mr. Horn will address himself to
this - my own feelings are identical with those of
Commissioner McDonough. No commission should be paid to
anyone for procuring title insurance. But I do point
out perhaps something not in my province but only in
my experience, that there are many title insurance
companies that do pay a commission to a full-time employee
of a title insurance company. This is his means of
direct remuneration. I am not sure whether Section 33
would prohibit the payment of a commission to a full-
time employee of a title company. I leave that to the
title companies. Perhaps it does:; perhaps it does not.

I point it out because it does raise a question in my
mind. So much for the bill as to those aspects.

More importantly, I would like to briefly comment on
what is a title insurance policy. It is nothing more
than a contract between an insurer and a purchaser,
guaranteeing certain things. The title binder is not
an insurance contract. A binder issued by a fire company.

a liability company. is a contract. A binder merely
13
* Reference is here made to copy of A 1393 amended for
Commission purposes.



says that, as of today, this is the status of the title.
What happens between the binder and the policy? Many
things can occur. What happens to a purchaser or
mortgagor who has no independent counsel in reviewing
the title binder? Well, very honestly a title company
is in the business of selling title insurance. We
agree with that concept. A title company is a party
to the contract and, if a purchaser has no independent
advice, I wonder about the arm's length transaction
between contracting parties. There is none.

I point out certain problems in real estate
transactions, such as easements, restrictions, reverters,
various searches and also the distinction between an
insurable and a marketable title. An insurable title
may not be a marketable title. A marketable title is
one where there is nothing on the public record which
impinges upon the validity of the particular chain.

An easement across one's property renders a piece of
property unmarketable. The title is unmarketable.
It is insurable, but unmarketable.

The title company is interested in insuring titles
which are insurable. Does a purchaser know the difference?
Obviously, no. A purchaser cannot know the difference.

Other provisions of the ALTA model policy always
have intrigued me. One of them, of course, is sub-
surface conditions. It appears in many policies. There
is an exception to subsurface conditions. This means,
very frankly, that the title company does not insure
anything that is underground. Now you would say to me, "We
don't have oil and mineral rights in New Jersey." Well,
in some areas we do. such as sand and so forth. But,
more importantly, as I point out, what about the sewer line
that runs across someone else's property? If the policy
contains the usual exception, then the poor man doesn't

have a sewer.
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I point out that we are involved in such a
situation today. If I had represented the purchaser, I
would have insisted that the subsurface clause be taken
out and it can be taken out. But this is a question of
negotiation. This is a question of advocacy. A title
company is not expected to advocate a position which
could be contrary to it. This is why our committee
is very strong on the point that title companies shall
not engage in the closing of real estate transactions.
An attorney is the one who represents a party to a real
estate transaction, not the title company.

Another point that is usually raised is insurance
against the forcible removal of a violation of a
restriction. A title company will insure against
for the benefit of a mortgagee almost automatically,
depending upon circumstances, but will it insure against
as to a purchaser? Only if someone advocates a position.
Again, they are underwriters. They evaluate a risk.

And if an attorney who knows what a title policy is
and what the policy reads advocates a position, it is
like any other contract: it is negotiable.

These are minimal reasons why our committee has taken
" a very strong position against the so-called "South
Jersey practice." I don't really think it is the South
Jersey practice. I think it has grown up as a result
of perhaps attorneys and others letting someone else
do the job. Well, I am from North Jersey, from Newark.
We think that attorneys are obligated to represent
individual purchasers and mortgagors in real estate
transactions for the reasons I have pointed out.

The title insurance company is prohibited from
practicing law. The giving of advice on a title question
is the practice of law. We do not think that a title
insurance company should conduct the closing and act
as the arbitrator of particular problems between varicus

people. We do think that the title company should be



permitted to act as a depository of funds for the purposes
of clearing certain problems.

I will give an example. A judgment appears of
record. The seller says, "I have paid it off." The .
judgment search clearly says, it is not. You are at
the closing. The judgment is $2,000. The title company .
says, "If you will deposit $4,000 with us and then produce
proof of the cancellation of the judgment, we will refund
it." No objection. They are merely acting as a
depository. The same with a mortgagee who fails to
appear with the proper cancellation of the mortgage.

Attorneys can do this in their own office. But many a
lender will require indemnification. So, therefore, the
title company will indemnify, and that is a permitted
practice.

We do not think that the title company should act
as "escrow agents". That has many meanings. In the
title industry in the United States as I know it, from
California, Florida and many other jurisdictions, an
escrow closing is where the moneys are deposited with
the title company, the documents are deposited with the
title company, and after everything is done and the
title company makes an evaluation, a closing takes place
without the presence of parties. We don't think this
should be permitted in New Jersey. We do think the title
companies should be permitted to be a depository.

In the examination of titles to real estate, there
is an expertise involved. The expertise cannot be gained "
except through the knowledge of the law of real estate,
estates, contracts, commercial transactions, which is law; .
it is not an underwriting function. A title company, if
it is in the true sense an insurance company, is an under-
writer. And I prefer to think of a title company as an
underwriter.

Our committee feels that the regulation of title
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companies in New Jersey is long overdue. The rapport
between attorneys and title companies has been good.

There are abuses. That is the purpose of this legislation.
I think that by a bill such as this, with the various
amendments which have been proposed and which will

be commented on, the consumer, the person to whom this
legislation is directed who will be protected, will be
protected.

Again, as Commissioner McDonough said, if we don't
do it, someone else will. I firmly advocate on behalf
of myself as a practioner, on behalf of our statewide
committee, that this Assembly Bill 1393, with the proposed
amendments, be adopted and that regulation be in effect
in New Jersey.

I wish to thank the members of this Commission for
permitting me to address you at this time. I am, of
course, available to answer any questions at this time
or in the future that you may wish to ask me. Thank you.

ASSEMBLYMAN HAMILTON: Mr. Mastrangelo, thank you
for coming down and giving of your time. And.as a repre-
sentative of the State Bar., I would like to commend the
State Bar for its recent action in establishing a
Legislative Review Committee to assist the Legislature
in commenting upon proposed legislation. I think this
is perhaps along-overdue step, but one that is a tribute
to the members of the Bar.

I would say that the public members of this Commission
have been outstanding in their performance. It is
always gratifying to see the public taking an interest,
not always from a selfish point of view, in proposed
legislation.

I wonder if there are any questions of Mr. Mastrangelo.
Mr. Kaltenbacher?

ASSEMBLYMAN KALTENBACHER: Yes. I want to join,

as sponsor of the bill and as Chairman of the Insurance
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Committee, in thanking you for ydur comments. I think
they have been very constructive. And, of course,
I appreciate your support.

Just one part of your comments, page 2, last

paragraph, I wanted to explore a little more deeply.

You say, and I quote, "The title companyvis interested

in writing an insurance policy and, of course, is attempt-
ing to limit its liability. We have no quarrel with this
as it is a business practice."”

As sponsor of this bill, I can tell you that I
would have a quarrel with this. One of the problems I
have with this is that we are trying through this
legislation., at least I am, to get the cost down to
the reasonable range and certainly to protect the
consumer so his title policy is less chancey and his
protection is less dependent on whether or not he has
a top-flight attorney, such as yourself, and his pro-
tection is geared more into the protection that the
Insurance Commissioner would give him by regulating the
forms of policy;

I would wonder if you really have any quarrels
with the power in this bill that is given to the Insurance
Commissioner to regulate the forms of policy which,
when extended, would take out those contract clauses
which unfairly limit liability. in the Jjudgment of the
Insurance Commissioner.

One more comment: Of course, this is not going to
be a "get the title insuradnce company" thing. If a
form change is indicated, there is going to be a risk
factor involved that is increased for the title insurance
companies and the Insurance Commissioner must take
this into account in regulating rates. I would just
like to hear your comments on whether you think this is
fair for us to have in the bill, the power to regulate
forms, and if you do think it is fair, whether you

think that your group can give some input to the Insurance
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Commissioner on how to have a fairer form of title
insurance.

MR. MASTRANGELO: Yes, I do. When I say I have no
quarrel with the business practice, I am directing myself
to the present ALTA policy. This is a product of the
American Land Title Association which is universally
used. I am not necessarily in favor of all of the
provisions of that policy as I point out, but it is an
underwriting function.

The title companies have a right, through regulation,
to decide what is an underwriting situation. I agree
that the policy must be uniform. But real estate is not
like a fire insurance policy. Every tract of land is
different. - Every chain of title is different. Every
one-family house at a $30,000 range is insurable at
X dollars and for liability or fire purposes can easily
be judged in a policy.

The question of the standardization of the policy
itself is going to cause some serious problems. Yes,
our committee would be very willing to give input to a
standard form of policy. Because there are provisions
in the ALTA policy which I personally disagree with and
have been successful in having deleted. Again, when I
use the word "quarrel," I am directing myself to the
existing situation and again it brings itself down to the
question of contract.

I will quarrel with a title company if I disagree
with the specific provisions of the policy. Input is
absolutely necessary for uniformity. But I don't think
we can have complete uniformity on a title policy.

ASSEMBLYMAN KALTENBACHER: But you do agree that
we might be able to improve the bare-bone skeleton of the
standard policy?

MR. MASTRANGELO: Yes, without question.

ASSEMBLYMAN HAMILTON: Any other questions of

Mr. Mastrangelo?
19



Mr. Mastrangelo, in looking at our present list
of witnesses, I don't see any attorneys from any
further south than Mount Holly. But I am sure that
there are going to be some title company representatives
that are going to comment upon the so-called South
Jersey practice. What is the strongest case in your
mind that can be made for the South Jersey practice,
as you understand it?

MR. MASTRANGELO: Let me do it the other way
around. Part of our Committee has met with counsel
from South Jersey, Camden, Gloucester, and Cape May, and
we have talked. We have had meetings with them. We
have had meetings with title company representatives from
South Jersey. Surprisingly enough, the South Jersey
practice is not really any different from ours. The
attorneys in South Jersey do want a prohibition upon
payment of commissions, without question. They don't want
the real estate broker to get the commission. I know the
real estate broker gets it. I know that the real estate
broker steers the business - I will use that phrase for
want of another - to a title company. The real estate
broker takes the purchaser to the title company. We
do not like this practice, nor do the South Jersey
attorneys.

The South Jersey attorneys say a purchaser should
have independent representation. The South Jersey
attorneys do not like to see the title company take
over the business of practicing law, of actually closing a
title without an attorney being present, because again
they have said to me and to our committee, nobody is
protecting the individual. The title company is
performing a settlement service, but they are actually
doing more.

The title company representatives in talks with

my committee have indicated that they too do not want
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to caonduct settlements, to be the arbitrators. They

will make their physical facilities available. Mr.

Horn will gyive you in his prepared statement the resolutions
of our committee to that effect.

The practice in South Jersey has been that the
broker will take the contract to the title company.

The title company will issue the binder to the broker
and to the mortgagee or the mortgagee's attorney. The
purchaser‘never has an attorney. The broker tells the
seller he doesn't need an attorney. A deed is drawn by
some attorney for the seller at a nominal charge, and
perhaps the only one who shows up is the mortgagee's
attorney. The mortgagee’s attorney is only representing
the mortgagee.

We do not like this practice because it is the
consumer who is being hurt. That is my understanding
of the South Jersey practice and the attorneys there
don't like it.

ASSEMBLYMAN HAMILTON: Mr. Mastrangelo, I don't
mind saying that I am in rather substantial agreement
with your feelings about the practice. Yet I am con-
cerned that we have some legislation here that may affect
that practice without having a real input from people
who are engaging in the practice. And I find it hard
to believe that there isn't someone who can say something
good about it if it is going on. If the lawyers don't
want it and the title companies don‘t want it, why is
it happening? That is what I am trying to get to the
bottom of.

MR. MASTRANGELO: Fine. My own personal opinion
is that it developed out of the so-called Pennsylvania
plan. South Jersey in a sense - and we always kid
about it - since New Jersey is between Philadelphia
and New York and that is how it is known. some influence
of Pennsylvania practice has perhaps gotten into the

South Jersey counties, Camden especially. I think
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that the real estate brokers, whom I admire and have
worked with many times, perhaps have done the work
unbeknowns tu themselves outside the scope of attorneys
without really understanding what a real estate
transaction is. They are interested in selling. They
are really not interested in the legal documentation
that goes with a mortgage.

We have talked to the South Jersey attorneys:
we have not talked to the real estate brokers. My
answer, of course, is no, we have not. We have met
with the Camden County people. We have written letters
to the various Bar Associations in the eight or nine
southern counties. The input we got from tﬁem after a
good discussion, it was quite clear to me, was that
they don't think title companies should practice law.
They don't think title companies should engage in the
practice. They don't think title companies should
conduct settlements. They don't think brokers should
get commissions. And they don't think anyone should get
commissions. This is from a representative group of
South Jersey attorneys.

ASSEMBLYMAN HAMILTON: You mentioned the practice
of steering, and I think you attributed that to real
estate brokers. Would you in any way advocate that
attorneys be required to give a home purchaser a
choice of title insurance companies if they are going,
under the present practice, to make the selection of
who is going to write the title policy?

MR. MASTRANGELO: ©No, I do not for this reason:

We have under the approved attorneys' plan, the privilege
or the right of going to a title company and obtaining

a back title certificate. If Chelsea Title had insured
the previous title, I would go to Chelsea; and let'‘s say
it is only a five-year run down. Cchelsea would give

me a back title certificate and I could get a run down

made for perhaps $25 or $40.
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If the client said, oh, no, you must use: Lawyers
Clinton that didn't have a back title, I would have to
make a 60-year search, which would probably cost $100.

I don't think that the client has the expertise
to determine what is best for him. As long as we
prohibit the payment of commissions, which is absolutely
essential. gentlemen, absolutely essential, the attorney
is going to get the best break possible for his client
and that is an insurable title from no matter what
company, at the best possible cost. Again it is that,
how far back do you have to go? Our statute says 60
years. With back title certificates, we can go back
2 years, 3 years, 5 years.

The savings come about also in your judgment
searches. Instead of going for a 20-year search:
you only have to do a 5-year search. All of these
factors are very, very important. You don't have to get
corporate status reports at $10 if there was a corporation
that changed title if it has been previously insured.

If there is prior insurance, I say we should use the
prior insurance.

ASSEMBLYMAN HAMILTON: Did you have a question,
Senator?

SENATOR MARESSA: I don't think you have answered
the question. As I recall, the question was: Should
purchasers or clients be given a list of title companies
to make a selection? Wasn't that your question?

ASSEMBLYMAN HAMILTON: I think what he said, Senator,
is that once you take the commission factor out, the
attorney is going to have no motivation. no possible
motivation, other than to get the best possible service
and price for his client.

MR. MASTRANGELO: I can give you an example if I
may. It is not unusual, and I am sure I am not speaking
out of turn, where an attorney can negotiate with a

title insurance company today as to a rate which is less
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than the so-called net $3.75 per thousand. Now this

is a matter of negotiation. Naturally he is going to

use that tiitle company as often as he can and the

attorney hopefully is going to pass the savings on to

his client. But what he is doing is getting better
service from the title company. Service is most important.
A title company must give service.

Now I certainly have preferences as to title
companies because I get service from them. That is
why I like to use them. If a title company doesn't give
me service, I don't want to be obligated to that title
company. It is service to the attorneys that the title
company is giving. Perhaps that may be the answer.

It is not really service to the insured. It is an insurance
policy to the insured. But it is service to the attorneys
that is so important in title work.

I do not think a client should have the prerogative
of selecting a title company. I do not think so. That
is my opinion. I am not speaking for the State Bar or
my committee because that has not been the scope.

SENATOR MARESSA: I would like to make a statement,
Mr. Mastrangelo. As a Camden County attorney practicing
for some twenty years, I agree wholeheartedly with the
position that you have taken and all of the other attorneys
that I come in contact with on a daily basis with whom
I have discussed this problem also agree with you.

I would like to ask a question though that is not
altogether clear in my mind concerning the payment of
commissions. Somewhere in this bill - and I can't just lay
my finger on it - it says that full-time employees of
title insurance companies would be legally paid commis-
sions. That hasn't been amended or anything, has it?

Is that still in the bill?

ASSEMBLYMAN HAMILTON: We have talked about that,

Senator, but, of course. we can't adopt any amendments

and we are trying to be careful of the language to
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make sure that we don't allow a subterfuge to continue
" the present practice and yet we don't want to prohibit
the payment of a salary or compensation in lieu of
salary to someone who is in éssence an employee, and
that language hasn't been finalized.

SENATOR MARESSA: I was going to ask what your
opinion was with regard to that.

MR. MASTRANGELO: That is why I brought it up before
because I have a full-time employee - and I referred
to Section 33 on page 37 involving commissions. It left
me a little confused - I wasn't sure whether one pro-
vision would conflict with the other. We must be
practical. A title insurance company sells and gets
a commission for writing a policy the same as any other
-insurance policy - a fire liability or automobile.

To prohibit a salesman, a full-time Salesman, one who

is employed by the company, from earning a commission
because he is good at going out and getting a tract so

he is going to insure that title or his company will
insure it -- I think that is competition. I would not
want to stifle competition. I think we need competition
among the title insurance companies.

So my own personal opinion is I don‘t think there
should be a prohibition on the payment of commissions to
a full-time employee of the title company within the
rate structure itself.

SENATOR MARESSA: What about that same full-time
salesman taking brokers out for lunch and the movies
and the ball game and the like?

MR. MASTRANGELO: We again get involved with that
broker situation. If we are going to eliminate commissions
to full-time employees - I am not one to .speak to this
actually - what would be the effect on title insurance
companies? I don't know if they need them. I don't know.

That is perhaps more of a question for the title
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insurance companies. I have a personal opinion perhaps
because it is the market place as usual. Do they need
salesmen? That is up to the title companies.

ASSEMBLYMAN HAMILTON: Let's let the industry
address, as you suggest, what is more appropriate for
them.

MR. MASTRANGELO: Yes. I have a personal opinion
as I have expressed.

ASSEMBLYMAN HAMILTON: Mr. Mastrangelo, have you
heard of the practice of some mortgage companies of
purporting to require title insurance to be written
by x or y company? And if you are familiar with it,
would you want to comment on that? It is a little bit
beyond the present scope, but we will be going on past
A 1393.

MR. MASTRANGELO: I am unalterably personally
opposed to a mortgagee designating a title insurance
company. Even today under the ALTA form of policy, the
mortgagee is fully protected, that is, his interest.
The mortgagee should not either control directly or
indirectly the title insurance company. This must be
independent. I can anticipate abuses where a mortgagee
conceivably would designate a title insurance company.
I am opposed to it personally and I think my committee
would also be opposed to it.

ASSEMBLYMAN HAMILTON: How do you feel that that
problem ought to be addressed in order to adopt the
position that you have taken?

MR. MASTRANGELO: Well, I guess in a sense it
probably comes under the regulations of the Department
of Banking where that provision should come into play
that a lender or an organization under the control of
the Department of Banking and perhaps private mortgage
lenders would be prohibited from designating specific
title insurance companies. I can't see how it could

work in the reverse within 1393. I just don't see
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how we could say in 1393 a title insurance company is
prohibited from accepting business from a mortgagee.
It seems a little awkward.

ASSEMBLYMAN HAMILTON: I think it clearly belongs
in other legislation or perhaps in some regulation
from the Department of Banking or otherwise.

MR. MASTRANGELO: But it must also cover private
mortgage companies, originators of mortgages. Merely
to have it affect the regulated banks, which don't do
this, by the way-- I assume you are talking about a
mortgage originator which is not a commercial lender ox
a banking institution. There are tie-ins where the
mortgage company owns the title company. I don't think
that they should allow the tie-in where they must do it.
Put it that way. If it so happens the title company
has a back title and can do it cheaper, fine. But it
has to go a little further than the Department of
Banking perhaps. It must also direct itself towards
the mortgage originator.

MR. STEIN: I assume,although you would advocate
a prohibition against somebody who is developing mortgage
business or a lender designating a title insurance company,
that that could be modified where --- Or I call your attention
to the fact that there may be instances in which the amount
of the loan requires a title insurance company of certain
financial responsibility. For instance, on a ten-million-
dollar loan, it may be that the bank wants to scrutinize
the title insurance company or wants to require some co-
insurance or something of that sort. I assume that
your objection to designating a particular title insurance
company would permit some investigation of the financial
stability or the financial worth, shall we say, of the
particular company involved.

MR, MASTRANGELO: Mr. Stein, I am glad you brought

that up because I, myself, representing a lender on
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commercial transactions involving large sums of money

do investigate the title company to be sure they are
strong enough to insure. We do retain the right to
approve of the title company. I think by the lender
retaining the right to approve of a title company -

and it has to be reasonable - basically it is the
financial stability of the title company -- The
commercial lender, the big lender of the $10 million
loan must retain that right. I would have no problem -
not to sell anybody - with Chelsea Title. It is a

big company. Lawyers Clinton is a big company.- that's
the old Lawyers Clinton.- Lawyetrs. of Richmond. I know
who they are. I know their financial stability. But

if XYZ Title Company walks in with a policy, I don't know
who they are and I have to make an investigation.

Yes, the lender must retain the right to approve,
but not to designate. I think that's the distinction
I would like to make.

ASSEMBLYMAN HORN: In answer to your question,
Chairman Hamilton, I think the quickest way to put
a stop to the practice of lending institutions designating
a title insurance company is to notify the Attorney
General's Office. I would say that that would be a
violation of the State Anti-Trust Laws. Perhaps it
should be covered elsewhere in legislation, but I think
it is a violation of the State Anti-Trust Laws.

Question for Mr. Mastrangelo: We have touched
upon possible savings to the consumer by the elimination
of the commissions. Would you give us the benefit of
your experience on what you estimate this might be
on an average homeowner?

MR. MASTRANGELO: I would say informally in
my talks with various title company representatives
that the elimination of commissions could result in
a reduction of 30 to 40 per cent of the $5 premium.

I'l1l be conservative. Let's say 30 per cent. That
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means that a policy could issue ‘at a rate of 2/3rds

of $5 - I am a lawyer, not an accountant - or approximately
$3 and some odd cents, which would be almost a $2 saving
per thousand, based on the present rate structure.

Now the rate-making function, as Commissioner McDonough
said, is still to be discussed. It can on a $20,000

house mean a savings of $40 to $50, at least.

ASSEMBLYMAN HORN: There are very few $20,000
houses now.

MR. MASTRANGELO: That's correct.

ASSEMBLYMAN HORN: So it could go $80 to $100.

MR. MASTRANGELO: Normal North Jersey transactions
run anywhere from $30,000 to $50,000. ©On a $50,000
house, you are talking over $100 savings.

ASSEMBLYMAN HAMILTON: Do any of the other members
of the Commission have any questions of Mr. Mastrangelo?
(No response.)

Again, Mr. Mastrangelo, thank you very much for your
time and your interest in our work.

MR. MASTRANGELO: Thank you very much, gentlemen.

ASSEMBLYMAN HAMILTON: Mr. Arthur S. Horn of
Nutdley, New Jersey, whom I understand is the Secretary
of the Committee that Mr. Mastrangelo heads, also the
brother of Assemblyman Michael Horn.

ARTHUR S. H O R N: Mr. Chairman, members of
the Commission, Assemblyman Kaltenbacher and members
of the public:

Since I am appearing specifically as a representative
of the special statewide committee and communicating
to you specific resolutions adopted by the committee,
I will basically read this statement.

Since Mr. Mastrangelo has covered what I was covering
on the first page, I will begin on page 2.

Basically I will divide my talk into three parts.
First, I would like to outline for you our review of

Assembly Bill 1393. Then I will make a few remarks on
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the question of the payment of commissions to attorneys and
real estate brokers. And, thirdly, I will discuss our
opinion of the permissible scope of business activities
engaged in by title companies.

(Following is the complete statement of Mr. Horn.)

I. THE SPECIAL STATE-WIDE COMMITTEE:

In the summer of 1972, the Congress of the United
States began to consider the Housing and Urban Development Act of
1972. Title IX of that Act propoéed to grant to the Department of
Housing and Urban Development the power to set maximum attorney's
fees in all sales of residential real estate, including conventional
as well as federally insured mortgages. The permissible fees in;
itially proposed by HUD regulations were so arbitrary and low that
the proposed legislation and the regulations evoked more critical
response than anything ever published in the Federal Register. The
response came not only from bar associations and individual attor-
neys but also from the American Land Title Association.

In response thereto, the New Jersey State Bar Asso-
ciation in October of 1972 formed the Special State-Wide Committee
on Legal Fees and Practice in Residential Real Estate Transactions.
Its members include 32 attorneys active in real estate from all
parts of New Jersey. Its goals are two-fold: (1) to coordinate
the New Jersey attorneys' response to the proposed Federal legis-

lation and (2) to study and recommend to the New Jersey State Bar

1 i
Association a series of proposals which would serve to improve our
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isystem of handling real estate transactions and to eliminate cer-
|

|

I
i
i

i
rtain unsatisfactory practices. It is under the latter charge that ;
} I
#

'the Committee began a study of Assembly Bill No. 1393.
f

On February 27, 1973, the committee discussed, at length
I might add, portions of the Bill which directly affect attorneys.
Subsequently on March 28, 1973, I, as a representative of the
Committee, attended a meeting with John Weigel, Esq., ExXecutive
Secretary of the New Jersey Land Title Insurance Association,
which was also attended by Frank J. McDonough, a member of
this Commission and Second Vice-President of that Association
and President of the West Jersey Title and Guaranty Company,
Herbert H. Lumley, Executive Vice-President of Chelsea Title

and Guaranty Company, John J. McDermitt, Esg., State

gLegal Counsel for Commonwealth Land Title Insurance Company, and
ﬁWilliam H. Woodward, Esqg., Manager of the Camden Office of Lawyers|
4 i

'Title Insurance Corporation, former President of the New Jersey

ILand Title Insurance Association. Again the portions of Assembly

i

'Bill No. 1393 which affect the practice of law were discussed.

:Finally, on April 25, 1973, the entire committee met with these
and other prominent members of the New Jersey title insurance in-
dustry as well as with members of the bar from Southern New Jersey
to discuss the specific problem of the permissible scope of busi-
ness activities engaged in by title insurance companies.

II. PAYMENT OF COMMISSIONS TO ATTORNEYS AND REAL ESTATE BROKERS:

Section 33 of Assembly Bill No. 1393 specifically

iprovides that: |
!
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% “"A title insurance company or agent of a
| title insurance company may pay a cash com-
} mission to an attorney at law in good stand-
' ing, or a licensed real estate broker for

| procuring title insurance for a client in a
3 real estate transaction."

!

i The Supreme Court of New Jersey has held that attor-

1

;neys may accept these commissions from title companies so long as

|
|

is $5.00 per thousand dollars of consideration. This is, of course,
the present rate and that is the basic charge, $5.00 a thousand.
This includes a commission of $1.25 per thousand payable to the
attorney so that the net charge is actually $3.75 per thousand.
I may add here that quite often - and I think this ties in

with several questions that were asked of Mr. Mastrangelo -
quite often the reason we try to get a back title certificate
from a certain company is that we will get what we call a
reissue rate. That reissue rate means that if the prior owner
had title insurance and we go to the same company and get a
back title certificate, not only do we save money by having to
do maybe a 10- or l2-year search or a 5-year search, but we
also get a better rate. We get a rate of $2.50 per thousand

on the amount of that prior policy. So if the house is selling
for $30,000 and an owner 10 years ago used this title company
and has a policy of $20,000, the first $20,000 of the new
policy will be written at the rate of $2.50 per thousand and
the other $10,000 will be written at a rate of $3.75 per

thousand. Getting back to my example, forgetting about the

reissue rate for the moment, without that on the purchase
32

;the attorneys disclose the fact of the receipt to the client. Forj

iexample, the gross charge for an owner's policy of title insurance
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of a $30,000 home, the gross cost of title insurance is

‘$150.00, the net charge i ommission is $37.50. i

i
gMany attorneys charge the v clear disclosure to i
'the client. Many attorne commission and the é
client thus pays only the title insurance. E

The Committee is of the opinion that this has resultéd

vin a lack of uniformity with regard to charges paid for title in-
Esurance coverage by the client. The effect of this is confusion
|

ion the part of the public with regard to this significant element
%of closing costs. We feel that legislation prohibiting anyone from
receiving commissions or rebates from title insu:

specifically allowing attorneys to charge clients

work done with regard to obtaining title insﬁranc

have the salutary effect of making billing more ur _ -
the state and thus result in a fuller disclosure to the public of
actual closing costs. In addition, Section 33 allows title com-
ipanies to pay commissions to licensed real estate brokers in viola%

tion of Opinion 11 of the New Jersey Supreme Court Committee on the

Unauthorized Practice of Law. . I will discuss that in more

detail in a little while.
The following resolution was adopted by the Committeé

.on February 27, 1973:

"BE IT RESOLVED, that this Committee is in
favor of the deletion of Section 33 from the
pending Assembly Bill No. 1393 regulating title
: insurance companies and recommends in its place
' a specific prohibition against the payment of
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commissions or rebates to anyone by a title in-

surance company. However, the Committee further
recommends that the section make clear that it

in no way prohibits attorneys from charging

legal fees for work performed with regard to
obtaining title insurance coverage for clients."

III. PERMISSIBLE SCOPE OF BUSINESS ACTIVITIES ENGAGED IN BY TITLE
INSURANCE COMPANIES:

i
|

In considering this problem, one extremely important i
factor to bear in mind by this Legislative Real Estate Title Insur-
ance Study Commission is the Constitutional power of the New Jersey
State Supreme Court to regulate the practice of law in this state.

Article 6, Section 2, Paragraph 3 of the New Jersey
Constitution reads as follows:

"3. The Supreme Court shall make rules

governing the administration of all courts

in the State, and subject to the law, the

practice and procedure in all such courts.

The Supreme Court shall have jurisdiction

over the admission to the practice of law

and the discipline of persons admitted."

Pursuant to this Constitutional power, the New Jersey
Supreme Court has appointed the Unauthorized Practice of Law Com-
mittee which periodically renders opinions on this subject on mat-
ters which come before it. The Unauthorized Practice of Law Com-
mittee in its Opinion number 11 published in the New Jersey Law
Journal on December 28, 1972, held that it constitutes the unlawful
practice of law for a title or abstract company to issue a policy
of title insurance or provide an abstract of title or search

affecting New Jersey land to a person other than the present owner,

a prospective buyer, or an attorney for a party interested in the
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premises. It further held that a title or abstract company is

?any of the parties to the transaction.

|
i
! Copies of Opinion 11 have been provided for the mem-

i

bers of this Commission. However, the Minutes of your meeting of

iApril 5, 1973 refer to this opinion as "a December 28, 1972, New

Jersey Law Journal article entitled the 'unauthorized practice of

tlaw'.” This designation is inaccurate; Opinion 11 is the formal

1

:opinion of the duly authorized and appointed New Jersey State
 Supreme Court Committee on the Unauthorized Practice of Law.
iWilliam H. Wells, Esqg., of Mount Holly, a member of the Unauthor-
;ized Practice of Law Committee and the author of Opinion 11 is
;present today and will speak to you shortly in more detail with

fregard to Opinion 11 and its significance for Assembly Bill 1393.

The original Model Title Insurance Code which
is, I believe, Assembly Bill 1393 was drafted by the
American Land Title Insurance Association in the early
1960's. I believe it bears the date of 1964. The following
three provisions are objectionable as applied to the State
of New Jersey because they improperly and unlawfully
infringe on the practice of law by attorneys, and I am
referring here to sectioné and pages in Assembly Bill No.

1393:
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5guilty of the unlawful practice of law when it conducts real estate
isettlements on its premises without the presence of an attorney for
| .

i
i

!

I




1. Section 10,. Page 9: _
"]10. Power to insure titles to real es-

tate. Every title insurance company
shall have the power to do the kinds of
business defined in paragraphs a. and

b. of section 1 of this act, and to pro-
vide any other services related to the.
land title business." (Emphasis supplied)

That last clause is objectionable.

2. Section 30(b), Page 25:
"A title insurance agent may engage in the
business of handling escrows of real prop-
erty transactions..."

3. The words "settlement and closing fees" in
Section 1(f), page 4.

In early 1972, after the proposal of Title IX of
the Housing and Urban Development Act of 1972, which
Mr. Mastrangelo covered in his presentation, the chief
effect of which would be to deprive consumers of the
right to be represented by counsel, the Model Title
Insurance Code was revised by the American Land Title

Association to seek even broader legislative sanction for
ttitle insurance companies to perform legal work with regard to

lreal estate. This can best be illustrated by comparing the revise

I o YR

versions of the aforementioned sections 10 and 30(b).

1. Section 10 which allowed title companies to
I"provide any other services related to the land title business"”
became Section 110 of the Revised Code which reads as follows:

"Section 110. General Powers:

Every title insurance company shall have
the power to:

(a) do the kinds of business defined in
subsections (a) and (b) of Section 101 ’
| of this Act;
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| (b) do any act, directly or through a
| ' title insurance agent, incidential to
! the making of a contract or policy of
title insurance, including, but not
| limited to, the conducting or holding
of any escrow, settlement or closing of {
a transaction, and,
(c) provide any other services related %
or incidental to the sale and transfer ‘
of real or personal property." |
!
!
i

2. Section 30(b) of Assembly 1393, which allowed an:
agent to engage in the business of handling escrows of real prop- i
erty transactions, became Section 132 (b) which reads as follows:

E "(b) A title insurance agent may engage
: in the business of handling escrows, {
; settlements and closings in connection |
f with the business of title insurance... '

This is clearly an attempt by the American Land Titlé

éAssociation to be responsive to the attitudes of HUD and Congress ;
| !

i

as to the role of attorneys in real estate transactions and to

secure legislative sanction for title companies to take over the %

functions of attorneys in the event that the proposed Congressionai

i

Elegislation is passed and attorneys are thereby forced to withdraw:
: i
% . '
‘i from the representation of purchasers and sellers of residential

i real estate.

This next section is something I want to stress.
Despite the attitude of the national organization,
the American Land Title Association, it is my opinion that the title
~insurance companies in New Jersey do not desire to take over or ?

‘attempt to take over the functions of attorneys in real estate mat-~

“ters. I have been practicing law for 12 years and I have always
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}been impressed with the sensitivity of New Jersey title companies

~to the functions of the attorney. This attitude on the part of

'

title companies in New Jersey can best be summarized by a gquotatio

?from a letter which I received from Mr. Walter A. Sprouls, Preside

SR - )

.0f New Jersey Realty Title Insurance Company, in September of last |
%year, in response to a letter of mine to HUD which was published i

;in the New Jersey Law Journal:

' "We are also in agreement with you that

' the title insurance companies should not
usurp the functions and duties of the attor-
{ neys for the seller and buyer in a real es-

) tate transaction. The functions of the title
insurance company should be to provide ser-
vices to the attorney in the form of title
searches, certifications, and insurance
policies."

t

t

This attitude of the title insurance industry in New :

;Jersey has been confirmed for me by my meetings with Mr. Frank J.
| .

EMcDonough, Herbert H. Lumley, John H. McDermitt, Esq., and William
| !
‘H. Woodward, Esq.

1

The following 4 resolutions were adopted by the

|
{
i

Special State~Wide Committee on Legal Fees and Practice in Residen-—

tial Real Estate Transactions on February 27, 1973:

l. BE IT RESOLVED that this Committee
recommends the deletion from Assembly Bill
No. 1393 of the words "settlement and clos-
1 ing fees" in Section 1(f), the words "and
; to provide any other services related to
the land title insurance business" in Sec-
tion 10, and the words "A title insurance
l agent may engage in the business of handling
i escrows of real property transactions..."
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and the following language in Section 30 (b)
(1) and (2), and any language in any subse-
quent bill or proposed bill which would give
to title insurance companies and their agents
i the express or implied power to conduct real
estate title closings or to perform other

t legal work.

|

2. BE IT FURTHER RESOLVED, that the Com- ,
mittee recommends that Assembly Bill No. 1393 !
be amended to add an affirmative prohibition
against the conducting of title closings or
the performance of any other legal services
by title insurance companies and their agents.

3. BE IT FURTHER RESOLVED, that the Com-
mittee is of the opinion that the penalties
provided by Section 48 of the Bill are nominal
v and inadequate and recommends that more strin-
| gent penalties be levied against any title
insurance company or agent which violates the
above provision against the practice of law. i

4., BE IT FURTHER RESOLVED, that this Com-
mittee fully endorses Opinion Number 11 of
the New Jersey Supreme Court Committee on the i
i Unauthorized Practice of Law which was pub- !
] lished in the New Jersey Law Journal in its
issue of December 28, 1972, which opinion
held that a title or abstract company is
guilty of the unlawful practice of law when
it conducts real estate closings on its
premises without the presence of an attorney
for any of the parties to the transaction.
The Committee further recommends that copies
of the opinion be mailed to all title insur-
ance companies and their agents and to all !
real estate brokers in New Jersey and that
the State and County Bar Associations take
affirmative action to enforce the provisions
thereof.

to the attention of the Committee that a unique system is in effec

After the passage of these resolutions, it was brought
¢

‘in the Southern New Jersey Counties of Camden, Burlington, Gloucesier

i
|
]
1
i i
!
]

fSalem, Cumberland, Atlantic, and Cape May, wherein many closings E
' i
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‘are held at the offices of title companies at the request of attorl
| ‘ »
i |
ineys. This led to the Committee meeting of April 25, 1973, to §
) i
twhich were invited prominent members of the New Jersey title insur-
i i

‘ance industry from Southern New Jersey as well as members of the

ibar from that area. After lengthy discussion, it appeared that |
ithere was little or no difference of opinion as to the function of;
|

tthe title companies, even in Southern New Jersey. The title com-
Epany representatives informed us that they made little or no profits
ﬁfrom furnishing closing facilities, did so only for the convenience

iof attorneys, and had no desire to practice law. The attorneys

i

ﬂfrom that area, in marked contrast to attorneys from the northern
1

i

ﬁcounties, stated that they desired that closings be held at title

l :
~company offices.
i

{
i
i
|

i : The Committee then adopted the following resolutions:

1. BE IT RESOLVED, that this Committee
recommends that Assembly Bill 1393 be amended
to provide that neither title insurance com-
panies nor their agents shall engage in any
i way in the practice of law or participate in
' the closings of title, provided, however,
that nothing herein shall be construed as
prohibiting title companies and their agents
from furnishing the physical facilities for
said closings. :

2. BE IT FURTHER RESOLVED, that this Com-
mittee recommends that Assembly Bill No. 1393
contain a specific prohibition against real
estate brokers or approved attorneys acting
as agents of title insurance companies.

Those of you who are not attorneys may be wondering

why there should be any great concern on your part at the prospect
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iof large title insurance companies taking over the functions and

duties of the attorney in residential real estate transactions.

'In my opinion, this would be a severe disservice to the public for

i
i
|

. ) }
'two main reasons: i
H 1

i

1. It would result in the loss to the purchaser and i

;seller of a home of a personal counsellor to assist them through an

‘often difficult and confusing period. As Commissioner

McDonough said in his remarks, for most people, the purchase

‘of a home is the largest single financial transaction of their
 livés. Under the present system wherein people are free to choose%
ian attorney to represent them in all phases of the transaction, %
ithe attorney often establishes a close and friendly relationship

‘with the clients and assists them in not only the strictly legal

ibut also the non-legal practical problems that arise in the course

Eof purchasing or selling a home. A title insurance company dealing

it
P

with a large volume of transactions would not be able to give the

)
¢
}
{
i
!

fefficient, personal service which the individual independent attor-
i

?ney does. To deprive the public of this personal relationship

;would be a serious disservice to the very people you are attempting
%to serve. To put it simply, if you are purchasing or selling a
;house, would you rather consult your family attorney or would you
iprefer to have the transaction handled by Mr. X at the Y title in-

i
surance company in Newark, Hackensack, New Brunswick, or Camden?

i
1
|
i



2. Beyond the personal level, on a professional

level only the attorney is qualified to represent parties

to a real estate transaction.

I know that several of the members of the Commission
are attorneys. So I would like to omit the reading of
the functions of the attorney for the purchaser and the
defailed listing of the functions of the attorney for the
seller in real estate transactions, which go down through
subsection (f) of page 11 and request that they be

incorporated by reference by the stenographer.

(Following are the sections which Mr. Horn did not read:)

You may be asking just what services the attorney
performs in a typical transaction. In representing the purchaser

of a home, the New Jersey attorney spends on the average of 10 to

12 hours performing the following services:

a. Preliminary conference with client regarding
the transaction.

b. Preparation or revision of contract, including
conference with broker or attorney for seller
through signing of contract. - .

c. Preparation or review of mortgage application

- including processing same and obtaining mort-
gage commitment.

! d. Ordering the necessary searches, and survey,
including back title certificates.

e. Review and analysis of searches or title re-
ports and removal of title objections.

f. Preparation of preliminary title insurance
certificate.

g. Preparation of mortgage, note, affidavit of

1 title and other documents for closing.
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services:

In representing the seller of a home, the New Jersey

attorney spends on the average of 6 hours performlng the following!

Conference with attorney for sellers, sched-
uling of closing, and resolution of problems
relative to occupancy, repairs, etc.

Obtaining rundown searches, preparation for |
and attendance at closing of title, including!
making necessary adjustments between the par—j
ties, preparation of closing statements, and '
disbursement of funds.

Post-~closing submission of papers to mortgageo
and recording of deed and mortgage. ;
Payment of and cancellation of existing mort- |
gages and liens.

Obtaining cover searches, preparation of final
title insurance certificate for submission tog
title insurance company, and ordering of title
policies. : |
Reviewing title insurance policies -and for- ?
warding relevant documents to mortgagee, pur—~
chasers, and seller's attorney.

‘
(
!
i

Conference with clients and broker and prepa-
ration of contract of sale. :
Communications with attorney for purchaser and
supervision of signing of contract of sale.
Clearing of title objections.

Communications with attorney for purchaser
with regard to closing of title and agreement
on closing figures.

Drafting of deed, affidavit of title, and
other relevant documents.

Preparation for and attendance at closing of
title.

(End of portion not read.)
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My conclusion of that enumeration was that only
attorneys are qualified by training and experience to
perform thesc services ard to assume the responsibility
therefor. This is the reascn that the Supreme Court of
New Jersey and the Unauthorized Pracice of Law Committee
are so concerned that these legal functions continue to
be handled by attorneys.

It is the opinion of the Special Statewide Com-
mittee that adoption of these recommendations by this
Commission and ultimately by the Legislature of this
State will permit title insurance companies in New Jersey
to engage in those business activities for which they
are established and qualified while at the same time \
making certain that they will not be engaged in the
unauthorized or unlawful practice of law. In such gvent,
the public will be the beneficiary.

ASSEMBLYMAN HAMILTON: Mr. Horn. thank you
very much for your comments.

I am going to beg your indulgence. I am sure
there are going to be some questions by members of the
Commission to you. But on the schedule handed to me
the next speaker must leave by Noon and I wonder if you
would defer your questioning until we can let Mr. Walter
Ensor, the State President of the Title Abstractors

Association of New Jersey. testify.

WALTER P, A, ENS OR, J R.:

Gentlemen, I have rather a brief statement to make.
First, I deem it a great honor and privilege

to appear here and participate in these proceedings.
I shall begin my remarks by admonishing you that .

there is much more at stake here and in subsequent actions

than the mere regulating of premiums, fees and charges

for services rendered in the acquisition of real estate.

Whatever you do in the future will have a profound

effect upon the stability of titles in New Jersey.
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For instance, it would be an absurdity to reduce
these fees and charges to such a low amount so as to
discourage the participation in title activity of
dedicated. intelligent and skilled personnel, to dis-
courage the investment of clean capital in favor of
fly-by-night operations.

I represent the Title Abstractors or searchers,
and as I look around this room, I can quite confidently
assert that there is not a successful title insurance
operation or law practice represented here that does not
owe its success to the diligence and skill of the title
abstractor.

Titles in New Jersey have a history of stability.
The incidence of defects in real estate titles was
startlingly low even before the general acceptance of
title insurance. It is still low largely due to the
proficiency of my professional colleagues and constituents.

A searcher must have a knowledge of surveying,

a great smattering of law as it relates to real estate
proceedings. He must have a rudimentary knowledge of
variations in names. He must be dogged. persistent
and have the constitution of an ox. He must work long
hours. He must have the sixth sense which warns him
of title trouble.

He must have a sense of dedicated responsibility
because in the ultimate sense, the buck in every title
trouble stops at him.

For these attributes and for these responsibilities,
the searcher must be allowed to make a fee for his search
that will adequately compensate him. If this is not
allowed, you will turn the title insurance and searching
business over to persons ill-equipped to handle it.

Regardless of title insurance and the skill of the
lawyer real estate specialist, the most secure basis for
every title 1is a search made by a skilled professional

searcher which adequately and correctly reflects the
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record in so far as a particular piece of property is
involved.

Therefore. as the duly-elected representative
of the New Jersey State Title Abstractors. I make the
following recommendations:

First, that a licensing bill be adopted that
would require an abstractor to demonstrate his
professional skill before he receives his license to
search and make a report which will be the basis of
title closings and used as a prelude to the issuance of
title insurance. It is my recommendation that those
searchers who have heretofore practiced the art for
a certain pericd of time prior to the passage of the
bill be admitted as licensed searchers upon their
presenting proof of such required practice.

Licensing should be based upon the skill,
experience and knowledge of the searcher and not upon
the ability of anyone to collate a plant by means of
the application of capital.

Every searcher should be required to carry
errors and omissions insurance and any licensed abstract
companies should be required to carry errors and omissions
insurance covering the searchers employed by it.

Such a licensing bill need not be costly to
the taxpayer nor necessitate the setting up of a
perpetually growing buresaucracy.

The Title Abstractors Association cf New Jersey
represents from one-half to two-thirds of the abstractors
in New Jersey. We have in the past been fortunate in
our membership. To endow this organization with the
power, under strict legislative guidelines. to conduct
tests and to generally advise the commissioner as to the
admission and capability of applicants and members. would
not burden the taxpayer and would place the entrance and

disciplinary procedures 1in the hands of those who know
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the business.

The total cost would be borne by the dues
assessed against the members.

Second, we recommend that the premiums for
title insurance be set at a level that will insure the
title insurance companies of a fair return for the
great risks that they take. At the same time. we
recommend that the activity of such companies be regu-
lated so that the amount charged for premiums will not
be dissipated in ruinous competition in which insurance
funds are wasted in supplying searches and lawyers for
everyone involved in bargain-basement blanket deals.

Third, we recommend that steps be taken by
the Legislature to make the record clear so that in the
long run the search will cost less. For instance, there
is no clear statute of limitations covering certain
liens of record, such as reimbursement agreements,
institutional liens, and others. This Association has
a bill in the Legislature now that would make the
indices a part of the record. It is bogged down in
the Senate. Until this bill is passed, every searcher
and every homeowner can be seriously hurt by items on
record which have not been properly indexed.

In closing, I would like to make this observation
as to the reimbursement of the title searcher. 1In my
County of Union, the fee for a normal sixty-year title
search is $65. This compares to some 25 or 30 years ago
when the same search cost $30. At that time, I think
Assemblymen and Senators were making something like
$500 a year or $1,000 a year for their services. But
besides the fact that our rates have not really increased
in relation to the cost of living, this works cut to
be the sum of $6.50 a year for a homeowner who contemplates
living in his house for ten years. I wonder at times
what other item in the homeowning budget costs less
than $6.50 a year. The search fee itself is the lowest

cost in the entire closing procedure. Yet 1t represents
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the most work and the assumption of the greatest and
ultimate amount of responsibility.

I tktank you.

ASSEMBLYMAN HAMILTON: Thank you, Mr. Encor, for
your comments which I think expand our horizons beyond
A 1393. 1 wonder if there are questions from members
of the Commissicn.

Are you aware, sir, of any licensing bill that
may have passed cother state legislatures with respect
to title abstractors that at least we might get as
a reference for our own study?

MR. ENCOR: I believe the State of Minnesota has
a licensing bill in which abstractors are licensed on
a personal basis. I believe Indiana has too. I can
furnish the Commission with that information.

ASSEMBLYMAN HAMILTON: If you would direct
any of that information to Mr. Guzzo, who is our Secretary,
I would be very appreciative.

I think your comments are very much appreciated
and very much in order and they do expand our horizon.
As I have indicated. this is only our first public hearing
specifically on this bill and we may well have another
public hearing and perhaps might want to hear further
from you with respect to these matters which go beyond
the present bill.

MR. ENSOR: Thank you.

ASSEMBLYMAN HAMILTON: Mr. Horn, if we can get
you back up at bat and see if there are any questions

for you.

ARTHTUR S. H O R N, recalled.

MR. WALKER: Mr. Horn, I represent the real
estate industry, the licensed real estate brokers, on
this Commission and. of course, the general public.

I should preface my question to you so you

don't take 1t wrongly by saying that the New Jersey
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Association of Realtor Boards on May lst passed a
resolution supporting this legislation and elimination
of commissions.

I do want to ask you whether the State Bar has
taken any survey, especially in South Jersey where the
practice is quite different than in North Jersey, as
to the impact on the general public of removing the mode
of operation in the title company's handling, per se,
the closings, as compared to the situation if the individ-
uals have to obtain individual counsel for their repre-
sentatives at closing. Are there sufficient attorneys
in Cape May, Salem, and Gloucester that can take care
of the needs of the general public?

MR. HORN: I know of no such st
would perhaps be an interesting subject

Let me turn that around. If you
that there aren't enough attorneys in th
cover any expanded duties which they may
way of any change in legislation. this mc, ~c ciic cirscuo
of the way things are now. In other words, if closing
functions representing purchasers and sellers in real
estate are not handled by attorneys down there. obviously
over the course of years there would be fewer attorneys.

MR. WALKER: I am not intimating anything really.
I am trying to discover for my sake and also that of
the Commission whether or not this would impose a
possible hardship if the mode of practice was changed
overnight in .South Jersey in the counties specifically
that I mentioned.

MR. HORN: You mean the mode of practice of the
real estate brokers in effect taking a more active part?

MR. WALKER: No, more in the elimination of
the title companies that are presently handling the
closings in consort possibly with the real estate brokers.

MR. HORN: There is no such study. What we

are suggesting though in our recommendations is not to
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force the consumer to go to the office of an attorney;

we are only suggesting that the title insurance company
can still provide the facilities. I think they are happy
to do it and the attorneys don't seem to mind.

But I think your question goes beyord that. You
are saying if the attorneys receive more responsibility.
what impact will this have on the general picture of the
Bar down in South Jersey. And I really don't know.

But, as I say. it is interesting and perhaps we can get
to it.

MR. WALKER: Thank you.

ASSEMBLYMAN HAMILTON: There might be another
aspect of that. I am not really knowledgeable about
the South Jersey practice. But if in fact it has been
the general rule that attorneys have not been playing an
active part, we might find that a lot of titles become
unsettled the first time an attorney moves into the picture.
depending. of course. on the level at which the title
companies have allowed things to pass or not pass. If
there is to be any further study of the subject by the
Bar, you might include that if Mr. Walker would take
that as an amendment to his question.

? MR. WALKER: Definitely.

ASSEMBLYMAN HAMILTON: Mr. Michael Horn.

ASSEMBLYMAN HORN: I would like to ask you
one question. On page 3 of your statement where you
discuss attorneys charging a commission, and you were
very kind., you said, "Many attorneys charge the
commission and make disclosure to the client." Then
you said. "Many attorneys do not charge the commission
and the client just pays only the net charge."

Isn't it also true that there are - I don't
know whether it is many, some or few—- there are
attorneys who charge the commission and don't disclose

it to the client?
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MR. HORN: The answer to that question is vyes,
and the word "disclosure" is an interesting word. There
are many ways to disclose things to clients at a closing.

You can make very full disclosure before a closing

or during a closing o 1 are charging

a commission or you losing statement
and wave it under tl say. "These

are the closing cos fined by some
attorneys as disclo i/ y in my opinion
that is not full di 1ld say that is

a not uncommon practice which we would really like to
see eliminated.

ASSEMBLYMAN HORN: One of the suggested changes
to the bill would be the requirement that the attorney
provide the client with a copy of the bill from the
title insurance company. which certainly would make it
clear in terms of what the charge is from the title
insurance company. Would you be in favor of that?

MR. HORN: It seems to me that the title insurance
bill is part of a list of disbursements. Most at .
divide the closing costs into two parts. One is ') L XV*/
attorney's fee and that tells the client how much C’L/ e&
is paying the attorney for his services and that . *h
entire amount of remuneration that is received by } “dpJ
attorney so that the client knows. In the other « JHXpQ;P&jA
should be what I call reimbursement for disbursemei F’%? a

my payment to the county searcher for his search, -

s

disbursements to the municipality for municipal and tax
searches, to the judgment search company for doing judg-
ment searches, to the register for recording the document,
to the surveyor for making the survey, and finally to
the title insurance company for the net premium on the
title insurance policy.

I don't show the bills to my clients because
I feel that I am on my honor in making this presentation

to them in a closing statement that they are actually
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true to the very penny.

I think it many be a little burdensome and
awkward. I think that members of the Bar are under a
very strict ethical code and I think that if you include
the provision in the statute that nobody can charge
any commission whatsoever -- I think from my knowledge
of the members of the Bar that that would be sufficient
without anything further.

ASSEMBLYMAN HORN: Thank you.

ASSEMBLYMAN HAMILTON: It is refreshing to see
that the brothers Horn don't completely agree on this
matter.

Are there other questions of Mr. Horn?

I got so caught up in the dialogue between you

and your brother that the one I had escapes me at the

moment. I will have to catch you later, Mr. Horn.
SENATOR MARESSA: While you are thinking.
I'll take over. I am not sure but has your investigation

or study gone into the fees or charges, however you
want to describe them, that are made by title companies
for things other than title insurance?

MR. HORN: No, we haven't.

SENATOR MARESSA: 1Is it the North Jersey practice
to charge a settlement room fee and fees to remove
certain exceptions to report of title, etc.?

MR. HORN: No. There are two ways of doing
things in North Jersey. One way, and the way I do it, is
to order the searches on my own, to actually send out
a request to a searcher to do a county search, send out
a request to a town for those searches, and to the
judgment company searcher for those. They then send
the reports back to me and I put these into a preliminary
certificate of title which I submit to the title company
and then it is countersigned and sent back to me. This

way I have much more control over it.
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Some attorneys, and I think an increasing number
of them, will just send a letter to a title company
and say, "Please do the search on this." They will
have the search done by the abstractor and all that.

And instead of submitting the individual searches to
the attorney, they will submit a binder and this will
have the exceptions in it.

Of course, they do charge extra for the search
and things like that. As far as your specific question
about removing exceptions, they don't do it. They say
to the attorney, "That's your job." Then the attorneys
for the purchaser and the seller get together and it
is handled that way.

As far as a cost or a fee for furnishing the
facilities, I think there is one. But it is very rare,
I think, in Northern New Jersey that the title closing
takes place at the title company office. I would say
in 98 per cent of the cases, it is in the offices of
the attorney for the mortgagee and/or the purchaser.

But we haven't gone into any of the charges made by

them for these various searches or the cost of furnishing
the facilities for the closing. I think they are probably
fairly reasonable and competitive with the individual
searches.

SENATOR MARESSA: Actually I guess what you
are saying is that the attorney in North Jersey charges
what the title company would be charging at a settlement
in South Jersey for the settlement room and the removal
of exceptions, etc.

MR. HORN: I think if you added up the cost
to a purchaser from North Jersey and the cost to a
purchaser in South Jersey, there would be very little
difference, the difference being that the purchaser
in North Jersey has the benefit of a professional whereas

that is not always the case in South Jersey.
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SENATOR MARESSA: I think it is a question of
a professional as opposed to an expert, right?

MR. HORN: A professional as opposed to what we
consider laymen.

ASSEMBLYMAN HAMILTON: Mr. Horn, it occurred
to me what I wanted to ask. I am one of the attorneys
who charges a net premium. However, it strikes me that
in those cases where an attorney's fee is perhaps the
most difficult to earn, a VA or an FHA closing, you
are limited by Federal rules or regulations as to what
you can charge. You are not so limited with a conventional
loan. While I make no distinction about charging the
net premium. was any thought or consideration given by
the members of your committee to allowing that to be
done because of what I consider rather unreasonable rules
and regulations imposed by Uncle Sam in that area?

MR. HORN: No, frankly, we did not. I am just
wondering whether that is really fair to the consumer.
In a way, I think, it is evading the Federal law,
no matter what we think of that Federal regulation or
Federal regulations on government-insured mortgages.

I do a fairly large volume of real estate work and I
really don't like FHA's or VA's. I would be just as
happy for the people to go elsewhere because of the
tremendous amount of paper work involved. But I

really think it wouldn't solve the problem by allowing
attorneys to charge extra fees by way of title insurance
to compensate for a lower fee that they could charge

by law.

ASSEMBLYMAN HAMILTON: I agree with you and I
know there are many attorneys who don't want to handle
VA's and FHA's. There was reference earlier within
the title insurance industry to a fringe element.
Unfortunately any profession or any business has its
fringe element. I wonder if many people who have to

go VA or FHA don't end up in the fringe element of the
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Bar and get less than what should be a wholly professional
job. And if that does happen, what thought. if any, has
your Committee . given to trying to resist, or at least
make an input, to the Federal government with respect

to their unrealistic rules that they have adopted?

MR. HORN: We have been specifically dealing with
the Federal government with regard to proposed regulations
that you probably know about, which would limit attorneys'
fees in all closings, be they conventional or government-
insured. And we have had quite extensive correspondence
with Washington. Mr. Mastrangelo visited Washington
late last summer to speak to the people at HUD with
regard to their regulations. I think they were proposing
regulations basically on a national basis and they
didn't have anything to do with New Jersey.

We are now in the process of writing a brief
for submission to HUD and Congress. We have taken a
study, made a survey, of attorneys in New Jersey. It
was published in the New Jersey Bar Journal several
months ago and we are now collating the results and
sending them to Congresst Now an off-shoot of this may
be that the FHA and VA would perhaps come up with more
reasonable rate schedules.

ASSEMBLYMAN HAMILTON: Thank you very much.

Are there other questions of Mr. Horn?

Thank you very much again, Mr. Horn, for your work and
the work of all the members of your Committee and T
know you are representative of them here today.

MR. HORN: Thank you.

Mr. Lawrence Salameno of Stuart Title Guaranty
Company, Morristown, or Mr. George Piccola, President of

Stuart Title Guaranty, or perhaps both.

GEORGE PICCOL A: Gentlemen, my name 1is
George Piccola and I am President of Stuart Title
Company of New Jersey. There is a mistake on here. 1

am not President of the Guaranty Company. I wish I was,

55



but I am not.

I am an agent for Stuart Title Company in New
Jersey and I guess I am probably the first one tc express
some of the title companies' or agencies' views on the
bill.

As to the various parties who have just spoken
prior to me, I concur wholeheartedly with their remarks.
I ornly have a couple of remarks that I would like to
bring out.

Mr. Mastrangelo mentioned about steering of
title work into title companies. It has been our
experience as agents that there is steering through
various sources of banks, lending institutions, mcrtgage
companies, controlling who the title company would be
designated to write the insurance.

I have a suggestion that I would like to make
to the committee that can be studied. I think cne of
the reascns why it is geared in and designated as to
what title company can be used is that the bank or
lending institution dces not pay the premium for the
insurance. The consumer pays it. The mortgage policy
on a simultaneous issuance is only a $10 charge, which
the consumer pays.

I suggest that the attorney have the right to
choose whatever title company he wants for whatever
reason he wants, for service, for back title information
or whatever it might be. If the mortgage company denies
this title company, I think the mortgage company should
have the right to select their own title company but pay
the premium themselves fcr their own policy and for
their own protection and not let the consumer be the one
tc pay the premium for the mortgage company. In most
cases. what happens is, it doesn't necessarily mean
that the consumer is going to get the best protectioen.

I have had a specif.c instance where I had had
back title, but I was not approved with a specific
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lending institution. The title search itself was close
to a thousand dollars. They would not accept our back
title or would not accept our title policy. They forced
the consumer to go to another title company. I was
gracious enough to give the attorney the title so that
the consumer didn't have to pay the exorbitant cost

on this. But to duplicate the search would have cost
him roughly a thousand dollars.

Another item that was brought up that I would
like to comment on: I think personally - and I have only
been in the business since 1962 - that some of the title
companies have created some of the problems in regard
to commissions, etc., paid to the attorneys. I know for
a fact there are some bills that show a gross commission
rate. On the bottom it shows the commission to the
attorney with the net premium with a perforated edge
which can be torn off. So when the consumer comes in,
you show him exactly what the title charges are but he
never sees what the commission is back to the attorney.

In addition to that, one attorney might do a
greater amount of real estate work than another attorney.
Based upon volume, they say, "This attorney is entitled
to a commission, a greater commission, a two fifty rate
or even lower than that in certain cases." Actually
what they do is they almost make the attorney an agent
for the company.

As an agent myself, it is impossible for me
to compete because I have to submit back to Stuart Title
Company a commission that I have to pay for my insurance.
What it does is sort of ties in a situation whereby certain
attorneys can only deal with one company because of the
rate that is involved.

I personally would like to see a standard and
stabilized rate that the attorney would pay for his

consumer with no commission. I would also like to see

57



it go even a step further to protect the agent, that
the agent would have a specific rate that he would pay
for his policy to the title company if he is appointed
an agent and runs an actual office, a branch office
concept, with employees doing typing of the binders,
doing the title search work, etc.

I feel this protection not only would benefit
the industry but also the consumer. I think what it
does is once again opens the door to something that
we have been lax in having, and that is service to the
consumer. Instead of price, I believe in service. I
feel that if a company can compete and the price is all
the same, the consumer is the one who is going to benefit.
A specific title company or agency will work a little
bit harder to produce the package that much faster
and be that much more thorough because now the only thing
he has to sell is his expertise.

I guess I covered the points I wanted to cover.
Everything else that I wanted to present has been presented
before and I don't want to burden the Commission with
just repetition.

ASSEMBLYMAN HAMILTON: Thank you very much, Mr.
Piccola. Are there questions by members of the Com-
mission?

MR. WALKER: I have a question. Is it my under-
standing that you would like a set commission fee for
the agents of the title company?

MR. PICCOLA: That's correct.

MR. WALKER: And you don't feel this should be
a negotiation between the title company itself and the
general agent?

MR. PICCOLA: What happens once again in my
opinion is that - of course, the big will always survive -
the one that is not regulated in a certain state as to

a certain type of commission that can be paid, the bigger
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title companies can give the greater commissions to
their agents. The bigger the commission to the agent,
the more power he has over the little guy.

MR. WALKER: I see. Thank you.

ASSEMBLYMAN HORN: Maybe I am somewhat naive.
You are the second witness now who has brought, I think
thankfully, to the attention of the Commission the
practice of steering by financial institutions, or requir-
ing that certain companies handle the title insurance.
Again I am naive. What would be the motivation for
getting size and financial stability? What would be
the motivation of a financial institution saying, "You
use X Title Insurance Company'"?

MR. PICCOLA: I have my suspicions as to what
the motivation is, but I honestly can't tell you.

ASSEMBLYMAN HORN: I have suspicions too and
I am not sure myself. I don't know.

ASSEMBLYMAN HAMILTON: On that, I know of one
situation that I had and it involved a mortgage company,
not a conventional bank, in which I was told that I
had to use Title Insurance Company A or Title Insurance
Company B, which I did. And at the closing, for the
first time - I believe it was a VA - there was presented
to me a certification for my client to sign in which it
stated that I had a choice of whatever title insurance
company I wanted. I showed that to my client and I
said, "You are being asked to sign something that is not
so." He said, "what shall we do about it?" I said,
"Let's send it back unsigned and see what happens." That
is what we did and nothing has happened yet. Anyone
who has closed a VA loan knows that frequently you get

a0

a paper back because the "t" wasn't crossed or the "i
wasn't dotted. But apparently the particular company
involved was just as aware of the very, very questionable
practice they were engaging in as I was and they weren't

going to make an issue out of the fact they did not
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get a certification back.

In my own mind it would be interesting to know
whether that was certified to by someone else or was
forged and then sent on, and I have no way of knowing
that.

But is your suspicion that there is some
additional money available with respect to commissions
that might be paid to a lending institution or some
kind of a mortgage company in the three seventy-five that
is left of the net premium? Is that what you are talking
about, Mr. Piccola?

MR. PICCOLA: There is a possibility that that
can exist. Also I think possibly it just might be a
situation of Jjust rapport with a specific title
company. But basically what it does do is creates a
hinderance to someone else who is trying to make a
living.

I think Mr. Mastrangelo mentioned restraint
of trade. Without a doubt, in my opinion, it falls
in that category. But once again, this is a practice
that has been going on.

One other thing Mr. Mastrangelo mentioned that
I would like to bring a point out about was the approval
of a title company as being an underwriter. I think all
title companies if they come under State regulation
should be approved. I think the approval should be
the amount of insurance that they can write. I don't
think they should be prohibited from writing a $20,000
policy. I don't know of any company that can't write
a $20,000 policy or $50,000. Maybe when you get up
into a $10 million bracket, that might be the case, but
no title insurance company that I know of keeps all
$10 million anyway. They usually have participation
or reinsurance or something of that nature.

ASSEMBLYMAN HAMILTON: Are you quarreling with

any of the provisions of 1393 as it is written,
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understanding that there is substantial sentiment to
amend Section 33 with respect to payment of commissions?

MR. PICCOLA: I guess basically the biggest gripe
I had was the commission arrangement and the commissions
being paid.

ASSEMBLYMAN HAMIILTON: I haven't heard anyone
speak in favor of commissions yet. So I think if we were
going to do this democratically, at least at the moment,
we wouldn't be having commissions in the future.

I think Senator Maressa may have a question.

SENATOR MARESSA: Mr. Piccola, I just wanted
to say that it seems that nobody quarrels with the
present practice --and I am, of course,only familiar
with what happens in my locality - no, I am not ~ I
have had some settlements in North Jersey and it also
happens there -- that when you go to a lending insti-
tution, the institution's attorney prepares the mortgage
papers and the purchaser or the borrower pays the
attorney's fees.

Now I don't know why the lending institution
would not also have the right to choose its own title
company if it has the right to choose its own attorney
and have the borrower also pay for that service. But
that is just my own personal observation.

I would like to ask you what your understanding
of an agency is.

MR. PICCOLA: My understanding of an agency is
the way I run mine. Basically it is no different than
an actual title company in function. We primarily
do exactly the same thing that a title company does.

We order the title search. We read the title search;
prepare the title binder; in certain cases, countersign
and solicit attorneys through sales people. So basically
the function of my operation is the same as a title

company.
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When you say "agents,'" there are certain agents
that work out of the various court houses. And the
only function that they do might be a title search,
but do not actually prepare any of the preliminary
reports of title. At certain times, an attorney will
come in with a binder and the so-called agent will just
countersign the binder. He represents the title
company as an authorized signature, but does not actually
get involved in the preparation of the title papers
themselves, the title binder, ordering of the tax
searches, etc. That is my thought as to what an
agency is.

SENATOR MARESSA: In South Jersey there is a
prevalent practice today of having offices, so to speak,
in various parts of the county in the southern part
of the State wherein an employee of the title company is
in this office and settlements are held there. The
reports of title are prepared back at the home office, so
to speak, and mailed out. Actually it is, you might
say, a satellite office. That in your mind would not
be an agency?

MR. PICCOLA: No. Actually all the people that
work for me are employed by me and are not paid through
Stuart Title Guaranty Company. I pay their salaries,
etc. It is a separate entity in its entirety. I have
a contract with Stuart Title Company appointing me as
an agent for them with specific provisions as to what
I am to remit back to them in premiums, etc. Even
our hospitalization is paid through our company. So we
are in fact a separate entity.

ASSEMBLYMAN HAMILTON: Do you support the concept
of licensing of agents as one of the suggestions to this
Commission as far as 13932

MR. PICCOLA: Correct.

MR. MC DONOUGH: I am interested in your comment

about a uniform agency rate. Don't you think that there
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should be certain differentials based upon the ability
of the agent to produce, for instance, a greater volume
of business than possibly someone with a lesser potential?

MR. PICCOLA: :Yes, I agree with that. When
I say "regulated," it would be regulated to a schedule
of commissions to be paid. If an agent is only writing,
for the sake of argument, $100,000 a year in total
insurance and there is someone writing $2 or $3 million
a year, I think there should be a sliding scale for the
agent - the more that the agent writes, the better
arrangement he has with the underwriter. This also
inspires the agent and it protects the underwriter as
well.

MR. MC DONOUGH: Thank you.

ASSEMBLYMAN HAMILTON: Does that answer your
question?

MR. MC DONOUGH: Yes.

ASSEMBLYMAN HAMILTON: Anyone else? (No response.)
Thank you very much, Mr. Piccola. We appreciate your
comments and, if you have anything further that you
want to submit, certainly feel free to do so through
Mr. Guzzo.

MR. PICCOLA: I just wanted to tell you that Mr.
Salameno is not here.

ASSEMBLYMAN HAMILTON: We are going to deviate
just a little bit from the script which had us scheduled
now for a luncheon break and take Mr. Harold Donohugh,
President of County Abstract Company of Moorestown, New
Jersey.

Then we will be breaking for lunch and coming
back somewhere around 1:30, depending upon how long

we talk to Mr. Donohugh.

HAROLD DONOHUG H: Thank you, Chairman
Hamilton and members of the Commission.

As progenitor of this Commission, I am going to
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have to read something that I did not intend to read.
It has to do with the prior SCR 2025, with which
you gentlemen are familiar.

I very patiently listened to the proselytizing
done here today by the New Jersey Bar Association. But
before I read this item, I will have to expose myself
for what I am. I am a layman. I am in the title
industry. I am an agent of a highly reputable title
insurance company nationwide. I will not do what Mr.
Mastrangelo did and commercialize my association nor
name the name of my own company if it has not yet been
mentioned.

Senator Maressa said something that caused me
to break out in cacophony, I guess it was, because I
am working under duress here today with a serious cold,
but we won't need a doctor, Senator.

He assailed one of our speakers - Assemblyman
Horn, was it? - and used the word "expert" and I believe
he meant - and he would have the right to so advise me
otherwise on questioning me - a lay expert because I
heard kind of a subdued repartee, "Why you mean layman.'
Well, you are looking at a layman with 34 years of
experience in the title field who does not consider
himself to be an expert.

I only know one expert in real estate. I only
know of one total expert that I have ever heard and I
listen to this man too very patiently and I do so every
Sunday as religiously as I would go to church, and that
is a man by the name of Bernard Meltzer. Some of you must
have heard of him. He calls himself out to be an expert
in many, many fields and he is a layman in so far as
law is concerned. ’

So you may know that "The Latter Day Saints" - and
I put that in quotes - who come forth now with these
proposals, and that would include 1393-- A layman has

caused you - and I reiterate this - to sit here today and
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hear this.

This afternoon you will have the benefit of
an Association that purportedly and reputedly represents
the title industry in the State of New Jersey. That
is the New Jersey Land Title Association. Largely
they do represent the industry. But I will very affinnativelyx
tell you this, that they do not represent the agents
whom they appoint because that is how we do it in
New Jersey. We are appointed by the title insurers.

We have no representation whatsoever. The title abstractors'
organization would welcome us into their midst. I do

not demean that organization. But after 34 years of

dealing with this field and having, if you will, the
opportunity -- And I probably will not have the benefit

of any immunity and, quite frankly, I am not interested

in immunity. You gentlemen, with the exception of Mr.
Walker and Mr. McDonough all have your immunities.

The attorney coming into the practice of law,
immediately leaving law school, is certainly qualified
to practice in New Jersey if he goes through the require-
ments of the rules of the Supreme Court, takes the
Skills and Methods, and then enters the field. I
question if this makes that young man an expert in the
practice of real property law. Why I question that
is because I have had the opportunity in my lifetime
in this field to assist many, many of your colleagues
in discovering and determining what the law of real
property actually means in so far as title is concerned,
title to the property.

We had a commentator in Philadelphia some years
ago who died and he said that he was opinionated but
lovable. Well, I'm not lovable. I have no opinions,
but I am opinionated.

We have worked very closely over the years in
South Jersey much like a good bottle of milk, homodgonously,

with the local counsel, It is true that inspirationally
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South Jersey is influenced by Metropolitan Philadelphia.
Now I don't know if it is true, but I suspect that

this other state, North Jersey, is influenced then by
New York and its atmosphere.

ASSEMBLYMAN HAMILTON: Mr. Donohugh, perhaps
some of the prior speakers went off 1393. But I would
appreciate it if you would get some comments in on 1393.
That is what we are primarily interested in.

MR. DONOHUGH: I certainly will.

I'll tell you what I'l1l do - I will forego
reading this - but I am going to give this to Mr. Guz=zo
and I would like the Commission to read it, if they will,
and let the Commission know while you are sitting there
that this layman created this study. The Bar Association
did not create this study:; I did.

ASSEMBLYMAN HAMILTON: So you will be aware and
so the members of the audience here today will be aware,
you are referring to a prior Senate Concurrent Resolution
that was adopted on January 11, 1972. Because that was the
last day of the old Legislature and the first day of the
new Legislature --

MR. DONOHUGH: That's right.

ASSEMBLYMAN HAMILTON: (Continuing) -- and
members were 1 be appointed to that Commission after the
New Legislature had been sworn in. It never became
effective.

It is for that reason when I introduced ACR 77,
it was a carbon copy of what went in before. I put it
in and used the same language that I think Senator Smith
had used, if I have the right Senator.

MR. DONOHUGH: That's right.

ASSEMBLYMAN HAMILTON: It is here not because
of any one individual's feeling that it was necessary
but because there is in fact a problem that we are all
trying to address ourselves to.

MR. DONOHUGH: Admittedly that is so, Chairman
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Hamilton. But how else would the Commission have been
formed? I didn‘t know of any prior inspiration.

Tne reason the Commission was formed was I had
knowledge that 1393, the bill that you want me to get
to, would be first. I thought, how can you possibly
go into a title code without first investigating the
industry itself. Now would you take exception to
that, sir?

ASSEMBLYMAN HAMILTON: I would say to you, sir,
that any legislator has the right to introduce any piece
of legislation that he desires. Mr. Kaltenbacher told
me while ACR 77 was pending and had not been voted on that
he was going to put in 1393. I told him I would withhold
pushing ACR 77 at that time because it might be that
1393 was a complete answer to the problem.

I think he and I both agreed after he put the
bill in, while it was certainly an answer, it was probably
not the whole answer. For that reason we went ahead
with ACR 77. The Senate saw fit to adopt it. And we
are here today and would like to hear your comments
about the bill. |

MR. DONOHUGH: 1393 has no real import to the
agent of a title insurance company, except this - it
will burden the agent for additional accounting expenses
in the event of an examination, for example. Now without
any kind of representation or any group or any form of
lobby to let you know this -- That's one of the reasons
I came here. We were never consulted at any time by
our insurers directly to see if we had any interest
in this bill.

There are probably other agents here today from
South Jersey. I don't know whether they are listed
as speakers or not.

The title commission is not a new thing. That
has been done before here too. I don't think the

title commission or the prohibition of the title
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commission will work against this evil because you
have to figure whether or not some other thing of value
or advantage will supplant that evil.

ASSEMBLYMAN HAMILTON: Would you tell us what
the particular problems are that would be presented to
the agents if 1393 or something roughly comparable to it
is enacted and how you would propose to change it, sir?

MR. DONOHUGH: I don't think 1393 as it is
now would have a great impact on the agent, except in
so far as additional burdensome accounting expense.

The rating organization that you talk about in the plural
sense "rating organizations" or "rating organization" or

a single bureau -- Throughout this bill, it is pluralized
in many places. I don't quite understand that. Is there

to be one rating bureau? As you gentlemen know, this

is only the copy of the Pennsylvania bill that Larry Zerfing
was responsible for helping the Association here in

New Jersey formulate.

ASSEMBLYMAN HAMILTON: What would you propose,
sir, with respect to a rating organization or rating
bureau?

MR. DONOHUGH: A rating organization, as I have
attempted to establish in my original proposal would be
an office ex officio under the guidance, but not
direction, of the Insurance Commissioner. The rating
bureau should be paid for by the title industry. In
Pennsylvania, this is how that works. I didn't hear
that explored at all. There is an employee, who by the
way is an attorney and I think is salaried in the
neighborhood of $15,000 a year. He works with Commissioner
Dennenberg. And the title companies in régistering
their rates and in the amelioration of their problems
work through this gentleman. There is only a single
unit. ‘

Territorially, of course, the five-county Metro-

politan Philadelphia area might have different filings
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than, say, Bradford County or Erie County or Allegheny
County. But this one man is the liaison between the
industry and the Commissioner.

This bill confuses me as to "rating organization."
Where you come to that section of the bill where it
relates to that, you will find it quite a common reference.
I would like that explained if the Commission is able
to or anyone here might be able to.

ASSEMBLYMAN HAMILTON: I think we have already
set up the ground rules.

I take it that you are not opposed to regulation
of rates of title insurance policies.

MR. DONOHUGH: Regulation of rates?

ASSEMBLYMAN HAMILTON: Yes.

MR. DONOHUGH: The filed rates by approval?

Is this what you mean?

ASSEMBLYMAN HAMILTON: There are, of course,
many ways in which the Commissioner might set rates.
One would be file and use; another would>be5 file
subject to approval, and what have you.

As a concept of regulation, I have taken from
your remarks so far that you are not opposed to the
concept of regulation. You might differ with the
approach in 1393 as to how that regulation ought to
be achieved. 1Is that a fair statement?

MR. DONOHUGH: I think that is more than fair.
I think I explained that amply and ably. It should be
an office ex officio by a man named by the industry,
with the approval of the Insurance Commissioner, and
paid for by the industry.

ASSEMBLYMAN HAMILTON: You also made a comment
with respect to commissions and you said that you
didn't think eliminating commissions would necessarily
solve problems. Would you amplify in your comments
there with respect to the payment of commissions?

MR. DONOHUGH: I don't suppose that was a

question that would be naive and I do not expect
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that it would be one that would be loaded.

I have to dwell on experience. I can recall of
incidents many, many years ago where title commissions
by a major company in Philadelphia were at a minimum
of 10 per cent of an examination or premium or however
they arrived at it.

One of the first agencies in Pennsylvania —--

I can do better than that. There was no rating bureau
in this age. " Why not you, George Builder, utilize

my charge, we will say, at Morvels," which may not have
then existed, or any clothing or haberdashery store,

or any facility that I have. This is a favor. This is
an advantage, is it not, in lieu of cash? What better
than to have you outfitted in a $300 suit, any good suit,
Louis Roth - they look nice on people.

ASSEMBLYMAN HAMILTON: Mr. Kaltenbacher, we
are going to try to get back on the point here.

ASSEMBLYMAN KALTENBACHER: I wish the speaker
would talk on 1393 and give us something specific
on whether he is for or against it or has suggested
amendments.

ASSEMBLYMAN HAMILTON: His position is against
1393. I certainly think that is a responsible position.
However, I would like to know how you would like to have
it changed.

MR. DONOHUGH: I am not against 1393. I am against
the burden placed on the agent without agent representation.

ASSEMBLYMAN HAMILTON: Well, we are trying to
get an input now from any segment, the consuming public
or anyone else, as to things that may be wrong with
this bill or that you may feel are wrong with this bill.
That is the whole purpose of this public hearing.

MR. DONOHUGH: I am saying we are deceiving our-
selves if we think we can prohibit and preclude the
payment of a title commission in one'form or another.

I have only heard the North Jersey view and I see an
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absence of understanding for the South Jersey view. We
have lived with this many years.

ASSEMBLYMAN HAMILTON: Is the payment of a
commission necéssary in your view, sir?

MR. DONOHUGH: No, it isn't. In my business ---

ASSEMBLYMAN HAMILTON: Not your business, but
in your view in drafting good legislation should we allow
the payment of a commission to continue or should we
prohibit it?

MR. DONOHUGH: I say i1f you can prohibit the
payment of a title commission or other thing of value
or favor, then do it, but you'd better have a big police
force.

Most of my clientele is attorney oriented. I
have very little broker steerage. I think that would
be the the word. Up until 1971, I was almost unwilling
to pay title commissions and I paid it at a rate of
15 per cent. My competitors thought this was quite a
joke. They were all paying 30 and 35. Consequently
I am a much smaller company. The deprivations of some
of the things suggested that might be added to this bill
by the New Jersey Bar, a right to close, not to practice
law.- I don't think we any longer are interested in-’
practicing law. We did this. Any truthful practioner
in the title insurance industry not an attorney will
say what I said here earlier and which I suppose didn't
come off too well in your minds. It is unfortunate
that it didn't. It is quite clear in mine. We Jjust
consider ourselves able - opinionated, maybe.

ASSEMBLYMAN HAMILTON: You are saying in effect
that in the past you have practiced law and that you
don't care to do it.

MR. DONOHUGH: I did not say that I practiced law.

I said "we." That's a Lindberghese.
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ASSEMBLYMAN KALTENBACHER: Your points were that
you didn't think that the prohibition against paying
commissions would work.

MR. DONOHUGH: Well, I don't know how it
would work, sir. I would like it to work very much
because,if some of our other income is negated, it is
very important to us that there be no title commission
paid. Isn't that a sensible reaction? Yes, let's
do away with the title commission, but protect us from
our enemy avarice.

ASSEMBLYMAN HAMILTON: So we are not talking
about any problem with respect to Section 33 as it
would be amended to prohibit the payment of commissions.
You suggested that that order include not just commissions
but other things of value. And that is certainly some-
thing that we can think about.

MR. DONOHUGH: -- or advantages given. I see
that you appreciate our position. This is the first
opportunity that South Jersey has had to place its voice
before you.

The agency as described by the prior gentleman is
nothing as it would relate to my agency, for example.

My agency and most agencies in South Jersey are run
entirely differently. We have great expenses. We
operate much like a title company but, of course, not
exactly because we are not a title company.

ASSEMBLYMAN HAMILTON: Would you mind describing
the scope of the activities that you feel are appropriate
for a title insurance company or a title insurance agent
because that is one of the principal areas that we wanted
to address ourselves to at this hearing?

MR. DONOHUGH: I see no reason why a title insurance
agency cannot exist in concert with the rest of the
real estate industry, including the Bar or the law field.

We do have our own settlement personnel which

most of our attorneys are glad to utilize.
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ASSEMBLYMAN HAMILTON: Do you see any chance of
conflict of interest when there is someone who has not
been licensed to practice law or someone who has perhaps
not been selected by the home purchaser who is the guiding
hand to the consumer through the transaction?

MR. DONOHUGH: Would you repeat that because that
was just a little bit twisted for me? It was probably
quite clear to you.

ASSEMBLYMAN HAMILTON: I was asking - do you see
any problems, actual or theoretical, in the consumer being
guided through a transaction by someone who either (a)
is not licensed to practice law, assuming there are legal
questions that arise, or (b) is not selected by him as
his own representative for the purposes of that trans-
action?

MR. DONOHUGH: Positively. I would suggest that
in more than 90 per cent of my closings that are held
within the confines of my company offices attorneys are
present. They are encouraged to be there. We can't
employ an attorney for a broker's prospective purchaser.
That is up to the individual to select his own attorney.
But there is no way that I would discourage the presence
of an attorney because I hold -- well, I would be
flattering or buttering you up --

ASSEMBLYMAN HAMILTON: Don't do that.

MR. DONOHUGH: I hold the average man in high
esteem. Therefore, attorneys are also within the
spectrum of.that description.

No, I would not discourage attorneys. And that
is not a demeaning remark, Assemblyman.

ASSEMBLYMAN HAMILTON: Would there be any infringe-
ment then upon your conception of the proper scope of
your own activity were the amendments to be adopted
that were discussed by earlier speakers to say that you

could not hold closings, but there would be nothing
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that would prohibit closings from being held in the
offices of title insurance companies?

MR. DONOHUGH: Well. with proper elaboration.
If counsel means that our facilities would be utilized
by the attorney with his representative to make the
closing. I can't say that I could object to that. But
I dare say that it would result in our providing more
than the facilities, a personage to hold that closing.
Our people have been trained over the years to get
through a closing with a certain promptitude and on
heavy days or busy days we are able to do it efficiently
and competently. I don't say that an attorney would not.

ASSEMBLYMAN HAMILTON: Are those persons called
closers? Is that what you call them?

MR. DONOHUGH: No. they are not. We have a
name for them. We call them settlement clerks. Now
if you get tc be anything else in the company, they
even call some of them settlement officers. But they
are competent people. They are well trained and they
have been for years. There is nothing new that I know
of in the industry. Here the attorney is a closing
attorney.

ASSEMBLYMAN HAMILTON: How are the settlement
clerks reimbursed? Is it by salary from the title company?

MR. DONOHUGH: Oh, yes. In my operation, it
is all by salary. There are no other remunerative
contributions made to them. We do not and I do not
permit my people to accept any kind of gratuities and
to my knowledge none of them ever have. If they would,
then they no longer would be employed by me.

ASSEMBLYMAN HAMILTON: Mr. Donohugh has indicated
to the Commission that he has a prepared statement,
of which I guess he has at least one copy to give to
Mr. Guzzo for reproduction.

MR. DONOHUGH: I have copies. sir, if I may

interject. 24




(Information submitted by Mr. Donochugh can
be found beginning on page 73A.)

ACSEMBLYMAN HAMILTON: Do the members of the
Commission have any questions?

ASSEMBLYMAN HORN: On the 10 per cent where
there are no attorneys present, what happens when the
purchaser has a question?

MR. DONOHUGH: Do you mean do we then sit in and
advise? If you mean it is a question of how much it is
going to cost —

ASSEMBLYMAN HORN: No. "I see on this paper,
Mr. Settlement Clerk, something about an easement. What
is an easement?"

MR. DONOHUGH: Let's say that prior to Opinion 11,
I can only suggest what other companies might have
done. They may have made an effort to make an explanation.
I don't know. I offer no explanations or opinions.

If an attorney asks me - this is not directly answering
your question - for an opinion, I will give it to him.

ASSEMBLYMAN HORN: That wasn't my question.

MR. DONOHUGH: I know it wasn't your question.
I can't answer for other companies. I think it is a
general gquestion, is it not?

ASSEMBLYMAN HORN: Answer it either way.

MR. DONOHUGH: ©No, I do not engage in that
kind of answer because I live within a small community
in South Jersey and operate in just two counties and
I want to live with everyone in those two counties. I
told you my clientele would be attorney oriented. Now
one does not cut one's own throat and survive too long.

ASSEMBLYMAN HAMILTON: What happens to the
question that is unanswered by the home purchaser if
you don't endeavor, as I think is proper, to give him
an answer?

MR. DONOHUGH: I think maybe -- Well, there

is no one here from the Real Estate Board that I see
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or know who has been at closings in South Jersey. I don‘t
know if Mr. Walker is familiar with what his colleagues
might enter into. That might be asked of one of your

own commissioners. 1 can t answer that.

ASSEMBLYMAN HAMILTON: In other words. the
question in essence either goes away or is pretty much
left unanswered or it is answered by someone other than
your own personnel.

MR. DONOHUGH: Not in my office, the question
does not go away. If 1t is a problem, I immediately
suggest if it is brought to my attention that that person,
if represented by a real estate broker, be advised that
a lawyer should be engaged, and that is a fact.

ASSEMBLYMAN HORN: I know it is late, but I
do have a couple of other questions.

Who prepares the closing statement?

MR. DONOHUGH: 1In the agency or the title
companies in South Jersey?

ASSEMBLYMAN HORN: Yes.

MR. DONOHUGH: Our personnel. Lay personnel.

ASSEMBLYMAN HAMILTON: Is that it, Mr. Horn?

ASSEMBLYMAN HORN: One more question.

ASSEMBLYMAN HAMILTON: 1Is there anyone else
who has a question while Mr. Horn is gathering his
thoughts together?

SENATOR MARESSA: Is it your opinion, sir, that
in the given development-type situation where you search
the title on 100 or 200 acres and five or six hundred
homes are built that in each instance there should be
a complete new separate title charge for each piece of
ground?

MR. DONOHUGH: Well 1it's kind of loaded, Senator,
and I know exactly what you mean. You asked if it is my
opinion. I will have to say i1t‘s a great hardship on
the consumer. Again I will have to throw that question

back to Mr. McDonough who might discuss that with the
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Commission. He knows just as well as I do the obviousness
of that. To answer it, there would have to be a greét
elaboration and I don't think you have too much time.

SENATOR MARESSA: Let me ask another question.
At the same settlement, would it be your opinion there
should be attorneys at the 500 settlements?

MR. DONOHUGH: Why, not? Yes.

SENATOR MARESSA: wWhy?

MR. DONOHUGH: Why not? . There may be .a._gquestion.
The fact that a developer - it is not a unique question -
has received a title that is allegedly perfect -- And I
have to say "allegedly." Otherwise we wouldn't be in
business. We didn't start this year; we started in 1876.
The fact that Joe Builder conveys time and time again each
individual lot doesn't mean that he has satisfied all of
the blanket mortgages in the background or that some
problem of title was not omitted some way. I am not
talking about at the closing; I am talking about the
abstracting of it. the examination or the reading of it.

SENATOR MARESSA: We have to assume there is
a couple of million dollars construction mortgage.

MR. DONOHUGH: There could be a number of
them, Senator. There could be several outstanding
mortgages that have been released. We have mortgages,
and I am sure you do, in this area and North Jersey
where 30, 40, 50 releases are on the record and your
property has not been released and it has been sold
several times. Three or four title companies have insured
it. Then the last title company, hoping that it is
prudent, does pick that up as a lien and prescribes that
it be considered as an exception to the title. Hopefully,
it will then be taken care of or otherwise you will not
close.

So I can't see the difference between a lawyer
being present at one of those 500 closings or the initial

closing with the builder.
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ASSEMBLYMAN HAMILTON: Assemblyman Horn has
another question and then in the interest of keeping
more or less on schedule, we will break until 1:30.
Assemblyman Horn.

ASSEMBLYMAN HORN: On the 90 per cent of the
closings that take place where there is an attorney
present - it's really a multi-part question - are you
talking about the attorney representing the purchaser?

MR. DONOHUGH: He could represent the purchaser
or the seller.

ASSEMBLYMAN HORN: So there may be closings
where only a seller's attorney is present or one where
only a purchaser's attorney is present?

MR. DONOHUGH: That's right. The buyer is
not always represented.

ASSEMBLYMAN HORN: When the buyer is represented,
who normally selects that attorney?

MR. DONOHUGH: When the buyer is represented,
to the best of my knowledge. the buyer would select
that attorney. Who else, sir?

ASSEMBLYMAN HORN: It has been suggested by
certain testimony that the real estate agent selects the
attorney.

MR. DONOHUGH: That's a question again for your
Commission. Mr. Walker ought to be prepared to answer
that, not me. 1It's not an evasion, sir.

ASSEMBLYMAN HAMILTON: Thank you, Mr. Donohugh.

(Recess for Lunch)
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(Afternoon session)

ASSEMBLYMAN HAMILTON-:. I would like to call the
public hearing. back into order for this afternoon.

Since there are at. least a few faces that I did
not see here this morning, I won't go through all the
statements made this morning but I would like to identify
the Commission members who are still with us. To my left,
Mr. Kenneth Stein, an Attorney from Newark, New Jersey,
who is one of the public members of the Commission; I am
Assemblyman Bill Hamilton, Middlesex County:; to my right,
Assemblyman Michael Horn of Passaic County; to Mr. Horn's
right is Kenneth Walker, New Jersey Board of Realtors, one
of the public members of the Commission; and to Mr.
Walker's right, Mr. Frank J. McDonough of the Title
Insurance Industry, also one of the public members of the
Commission; and in attendance, although not with us at the
moment, is Assemblyman Phil Kaltenbacher of Essex County.
Senator Maressa of Camden County was here earlier and had
to leave, and our other two Senators were not able to be
with us.

Very, very briefly, pursuant to the mandate that
was contained in ACR 77, this Commission has been studying
the title insurance industry, the need for regulation, ;
and,particiularly a bill, A-1393, which was introduced
after our Study Commission was proposed, by Assemblyman
Kaltenbacher. We've been using that as a jumping-off point
of our deliberations.

This Commission is without power to amend A-1393
but Assemblyman Kaltenbacher is the Chairman of the
Insurance Committee. I am sure that the proposals and
suggestions that we make, and recommendations that we
might make with respect to A-1393, will at least be cerried
back to the Insurance Committee with some expectation that
they will receive serious consideration and perhaps release
from that Committee for a vote by the Assembly and ultimately
by the Senate.
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We've requested, I think, in our invitation some
specific areas of comment with respect to the payment of
commissions. I would say to you, if you weren't here this
morning, the general sentiment has been that those com-
missions ought not to be allowed. We have also invited
comment on the permissible scope of activities by title
insurance companies and the type of regulation. if any,
which might be in order. We don't intend to limit anyone
with respect to your comments. We would state that if you
have prepared statements, you need not read the prepared
statement. We would be perfectly happy to have you submit
it to Mr. Guzzo, our Secretary, who is seated over here,
and comment on any particular matters that you may care to.
Of course, if you want to, please feel free to read your
statement.

We will probably be propounding guestions to some
of you who speak. Our ground rules are that you can't ask
us questions. We can ask you questions but we are trying
to get an input.

With that preliminary explanation, I would like
to call on Mr. William H. Wells, Esq. of Mount Holly, New
Jersey, who is our first scheduled speaker for this
afternoon.

WILLIAM H. WETULTL S: Members of the
Commission: It is certainly a great pleasure I take in
being able to present the thoughts which I have developed
over the period of the years.

By way of identification - William H. Wells,

a member of the firm of Wells, Hillman and Wells, with
offices in Bordentown and Mount Holly, both in Burlington
County. I have been practicing some 35 years and over
that period of time have had a rather intensive activity
in the real estate field. 1In addition to that, I
represent several abstract companies in the Township of
Mount Holly. Our firm. for a period of time, - and I

will mention this later - did own an abstract company.
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I have served as Chairman of the Unauthorized Practice

of Law Committee in Burlington .County and am. serving .in

that capacity. I am Chairman of Part D of the Committee

on Authorized Practice as appointed by the Supreme Court

of this State. Part D is concerned.primarily with the
southern part of the State. And that I think is significant
because much of the problems that we are going to talk about
today, I think, are rather peculiar to the southern part

of the State of New Jersey.

Now by way of comment, first addressing myself
to the question of the regulation of title charges, fees
or commissions - whatever term we want to use.

Over the period of years I have always been
somewhat amazed at the spread in title fees or commissions.
I am aware of the fact that they can be charged all the way
from $5.00 a thousand down to 87%¢. It has been a
mystery to me, the basis for any charges of title companies.
I am not aware of the basis of risks involved as they
would cost analyze it out. It is not based on any term
period, any period of an exposure. The charge for one
year as for infinity. And this seems to be, in the
insurance business, a factor, to wit, time that should
be involved. The nature of the risk itself, whether it
has been assured and reinsured and reinsured, again does
not seem to be a factor which is taken into consideration
by the title company. It seems to be, gentleman, an
evil which lends itself, unfortunately, in the trade to
many practices which we will get into in a minute which
will be the major thrust of my remarks, that by having
such a latitude in their fees and charges it almost makes
a cut-throat situation in the trade. And let me say in
the beginning that by and large I would say a great number,
a great majority of the legitimate title companies in this
State are a very splendid group of companies. They practice
properly, they do things properly and they want to do things
properly. As a matter of fact, without knowing it, I would
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guess in my conferences and conversations with them that
they would welcome regulation. 1It's the cut-throat person
here that primarily is causing many of the problems in this
title field.

Another concern to those of us who represent the
public - and I must say here,and I am sure we all have this
touchstone, that I am not appearing here as to what's
best for the lawyers or what‘s best for the title’company,
I think we all share it's what's best for the public. But
I must say. as a Lawyer who represents clients, that when
we have to pick a title company I do it with my fingers
crossed for I haven't the slightest idea whether they are
really solvent or not. Just by guess and by God and by
faith over the period of years I just count on them. Which,
interesting to me, brings out the question of their fees
and commissions because strangely, also in my practice over
the years, I have never had a claim against a title
company which makes me also wonder just how risky the
business is. Time is the great cure-all for most title
insurance.

And let's also make the point clear that insurable
title is not necessarily marketable title. Marketable
title, which is the touchstone to the lawyer, is not one
and the same - I am sure you know that - as insurable
title. 1Insurable title, one might say, goes further and
picks up the facts off the record, while the marketable
title is that which is a matter of the public record. On
the other hand. insurable titles can be something lesser
than marketable titles if one can negotiate with the
title company to waive certain exceptions. And they have
practices that sometimes for the mortgage holder they
will waive certain exceptions which they will not waive
for the fee holder. such as infringement encrcachments
because there is the element of time which one of the
statutes of limitations, twenty, thirty or sixty year
statutes, will correct.
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But solvency is certainly a problem with all of
us who have dealt with insurance companies, and I say
fortunately it hasn't been a major problem because they
haven't tended to go into insolvency. However, in the
early days, in the thirties, I had this unhappy experience
with a title company that had gone insolvent. And then
you are really left swinging because where one has an
abstract of title, which is the normal basis on which
insurable title is based, at least, no matter what
happens to the abstractor, you at least have that search.
When a title company goes bad and you only have the title
policy, you have nothing but that one or two page paper
which says that they guarantee it; you have no evidence
whatsoever of a marketable title. And in this case we
had to start all over again.

What really concerns me the most I think stems
from these other two aspects which I am sure you've had
more evidence on and more presentations here than I'm
prepared to give - but what really concerns me most of
all is the fact that,in such an industry where the charges
are apparently without too much rhyme or reason except as
competition states it, we have found that in order to
produce the fringe benefits, to produce the come-all that
the title companies have engaged in policies or programs
here of these fee rebates, the commission rebates to
insurance agents, to lawyers, — which, incidentally, we now
know is unethical for a lawyer to keep such rebates unless
they are disclosed - to realtors, and I'm not sure whether
to builders. There is a custom with many title companies
that they will do free title research or title abstracts
for a builder if he will in turn bring the business to
them for all the title policies that are going to be
issued out. And I will say a word later as to these tie-ins
which I also object to.

But what concerns us is the fact that over a

period of years, in the southern part of this State, as
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a plague which basically crept over from Philadelphia, is
the fact that today - and this is on the testimony of the
title people themselves from Southern Jersey - the lawyer
is a unique, almost an absent person in most settlements
that take place in this State; that between the realtor
who, as soon as the contract is signed and sometimes before
the contract is signed, because he's on a rebate basis, has
ordered the title policy - and I remember Jjust abocut a
month ago in my office, as soon as the agreement was
signed the realtor turned to the purchaser and said, "I've
ordered your title policy fcr you." Well, he didn't even
at that posture have the contract. I asked him about it
later and he said, "Well, we have an agreement that if it
doesn't go through they wash it off. There's no charge .
whatsoever."

By that technique and then the setting up of the
settlement, particularly where a builder is concerned,
they tell me that rarely do they see a lawyer for either
the buyer or the seller.

Now, perhaps some members of the public think
this is good, this saves us money, we have no charge here,
after all the title company is going to take care of us.
And in the opinion which we have prepared, Opinion 11,
we feel that a certain false sense of security has been
given to the public in believing that if you have a title
policy you have a good title. Well, gentlemen, you can
have 47 exceptioms in that title policy that may make
that so riddled that it isn't the roof over your head. It
may be a roof with hundreds cf holes in it. The title
company 1is perfectly honest in this. They can recite it
and say we will insure you except for these four mortgages,
these thirty-two judgments, all these encroachments, these
easements. But the average layman who is relying on this
comes to it and he says we have a nice title policy. you can
rest yourself - I won't say in Allstate but put yourself
safely in our hands and all comes out nicely.
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Gentlemen, it isn®t that simple. Inevitably
there are problems which arise in connectjon with the
title. The public, in my opinion, is entitled to the
protection, and the title company is entitled to the
protection that there is somebody there who interprets
that title policy. Conveyancing is the oldest form of
the law, in the Anglc-Saxon law, that there is. It goes
way back, as we know, to almost 1066. It is the basic
part of the practice of law.

So in Opinion 1l we have stated, first of all,
that a title company which is part of a scheme or part
of a picture, part of an impression given, wherein the
realtor goes in, gets the title policy with a rebate and
then processes it himself right through to the very end.
This is the unauthorized practice of law.

We has a parallel decision in this case having
to do primarily with the builders. No legal charges -
this was their advertisement. Well this wasn't in fact
true, gentlemen. The legal charges were there. They
were cost analyzed, cost fixed into other parts of the
charges. I can wager this as a fact because I'm sure that
if the Internal Revenue Service audited them and asked
for their expenses they wouldn't say this was a gift to
the various buyers or sellers involved. We know that it
was included and the Supreme Court of this State has
said in the Northern Mortgage Case that these charges,
while they're not on the face of it given, are in fact
reflected in the costs of the title companies.

We have also pointed out that the practices
where the realtor and the title company, without lawyers,
conducts a settlement - and again, gentlemen, this is the
most basic of the practice of law, the tender of the deed,
the payment of the consideration is one of the most
fundamental elements of the practice of law. And the
practice which they have set up which in fact discourages

the lawyer - and why do they discourage the lawyer? This
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is their own statement, "He makes trouble. He holds up
the deal. We can work these problems out among ourselves
but the lawyer he delays things. He just causes us
trouble. He's expensive."”

I think many a layman, of course, 1is alerted by
this fact but, unfortunately, many a person who 1is
lulled into security is carried on into the picture.

This is what gives us a concern and I am con-
vinced - not to oversimplify it, but if we were to.stop the
rebates, - that the enthusiasm for the realtor and working
this out with the title companies would be cut almost to
zero.

ASSEMBLYMAN HAMILTON: Mr. Wells, I don't want
to cut you off in an area that you are so well prepared
in but I would advise you, since you weren't here this
morning, that it has been the feeling of everyone who
has spoken that commissions ought to go. So I don'‘t
think that you have to spend any more time than necessary --

MR . WELLS: I don't have to beat that horse.

ASSEMBLYMAN HAMILTON: We haven't heard any
realtors yet but I think I sense the same feeling from
them, that commissions are not a necessary part of the
business.

MR. WELLS: Very good. The only point was that
from there was flowing the evils which I‘ve stated.

One last point, and that is the tie-in. I think
that in one of our Bar Committee meetings, especially
appointed for this matter, it was the feeling that if
we do not also prevent the tie-ins - because I think if
we were to come up with legislation of this nature that
immediately we would find a lot of realtors setting up
their own little abstract companies, and perhaps lawyers
too. I think the abstract companies should be regulated,
as well as title companies. And I think that there should
be laws to prevent the conflicts of interest, not only

wich the realtors but with the banks, savings companies -
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there are too many situations where you come in and if
you get into a certain channel, you pick this title
company, you pick this fire insurance, you pick the

whole package, it's a package deal. I think in this case
the public is ill-served because I think what should be
the criterion is what is the best not just what is the
most lucrative for that particular group.

Therefore, I would feel what should be reflected
in this legislation is some prohibition on tie-ins, or
approaching it another way, a more positive way, that a
regulation of abstract companies under the proper rules
and regulations would prohibit tie-ins or self-interest,
conflicts of interest, self dealing, or whatever you want
to éall it.

These are the points, gentlemen, that I basically
wanted to make and I certainly thank you for the chance
to express them to you. I will be very happy to answer
any questions.

ASSEMBLYMAN HAMILTON: Mr. Wells, you are
obviously very knowledgeable in the area and we appreciate
your taking the time to come and speak to the Commission.

Are there questions from members of the Commission?

Mr. Walker.

MR. WALKER: I just respectfully have a comment
or two. The New Jersey Association of Realtor Boards,

I reported this morning, has on May 1 approved supporting
this legislation and the dropping of commissions.

Secondly, you referred to realtors, and every
licensed real estate broker is not a realtor. I thiék
you mean brokers.

MR. WELLS: Right.

MR. WALKER: Thank you.

MR. WELLS: Thank you.

ASSEMBLYMAN HORN: I would just like to thank
Mr. Wells for again bringing to our attention something

that the Commission had not specifically discussed in all
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of our prior meetings and that is the situation of the
tie-ins. We explored this a little bit this morning. It
hadn't been Jdiscussed by us. And We hope, or at least I
personally would like to see something in the bill which
will take care of the tie-in situation, and I appreciate
that.

ASSEMBLYMAN HAMILTON: Mr. Wells, there is at
least one other witness I think,this afternoon who may have
some knowledge of prior legislétion that was proposed but
not enacted to regulate the abstractor or to license the
abstractor. Do you have any personal knowledge of any
past efforts in that area and what seems to have been
the problem that we don‘t have such legislation at the
present time?

MR. WELLS: No, I do not. But I do know, having
owned an abstract company, that we felt, as attorneys, that
this did put us in an untenable position of a conflict
of interest. It might have been it was so widespread
because, I say, so many pecple had little abstract companies
and it didn't take much to have an abstract company., you
just said it. I am not aware of why we haven't had legis-
lation but I know that the two companies I represent would
welcome regulation of abstract companies as well as title
companies.

ASSEMBLYMAN HAMILTON: Are there other questions
of Mr. Wells?

Mr. Wells, I want to thank you again very much
for your comments and we appreciate your taking the time
‘to come here and give them to us.

MR. WELLS: Thank you very much.

ASSEMBLYMAN HAMILTON: Next, Mr. John McDermitt,
Counsel for Commonwealth Land Title Insurance Company of
Philadelphia and a former President of the New Jersey
Land Title Insurance Association. I understand that Mr.
McDermitt has with him Mr. William Woodward, Manager <f
the Camden Office of Lawyers Title Insurance Corpcration,

Richmond. Virginia, and a former President of NJLTA; and
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Mr. Raymond Buckman., Manager of the Atlantic City Office
of Commonwealth Land Title Insurance Company, and the
current President of NJLTA.

Are you going to be the spokesman for all three,
Mr. McDermitt or are you going to break your presentation
down so that you will all be speaking to us?

MR. McDERMITT: I think I'm the only speaker,
sir. But I'm not talking about a monolithic, single-
minded organization. We have our disagreements which I
will advert to.

ASSEMBLYMAN HAMILTON: Well apparently they are
content to have you present all aspects of it and we will
enjoy hearing your comments.

J OHN H. Mc DERMTITT: I will not read the
entire statement which I have prepared. You can understand,
I am sure, that in a desire not to impinge on the time of
the Commission it was somewhat difficult to put in such
narrow compass as a half-hour presentation some of our
feelings and views on this question of regulation of our
industry.

I am John H. McDermitt and my offices are at
140 Market Street in Paterson. I have spent most of my
almost 25 years in the practice of law in and around the
title industry.

The Land Title Insurance Association of New
Jersey was formed in 1922 by eight title insurance
companies, all of them domestic.

The industry“haSIChénged, especially since the
war, and the Association now is composed of 15 companies
only 3 of which are domestic companies; the others are
national. The large aggregations of capital necessary
to support the large insurance transaction today is the
chief explanation for it.

I will attempt to touch the important points
that I made in my statement without reading them fully

and then get to this commission question which seems to be
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a very sore point.

You spcke in your Secretarv's letter of

April 24th of alternatives tc title insurance and I
would not want that overlccked gentlemen. I x

®
Q
. by
D
i

that the Bar Association did not see fit to refer to the
land identification systems which axe tThe subjact of
intensive research now by the American Bar Association

in cooperation with the American Land Title Insurance
Association.

The most well-established systzam which is an
alternative to title insurance has tc be acknowledged to
be the Torrens land title registration system.

I would like without arrogating to myself any
expertise in this field, because my experience is in New
Jersey, to touch on that. The Torrens system. while it
could be and was very successfully applied in Australia
because it was applied at a time when the population was
small and parcels of land were comparatively few. would
be extremely difficult of application in an urban state
like New Jersey. Essentially the Torrens system calls for
registration of a particular parcel of Jland by description.
And it can only be effective as the judgment of a court
of competent jurisdiction determines that the title is
vested in the applicant feor registration.

For the benefit of the members cf the Commission
who are not Attorneys, we're involved, once you wculd
go into that system, with essentially filing a biil to
acquire title on every parcel of land to be involved in
the registration, service of process on possible defendants, -
and we are, of course. talking about a state in which land
titles go back 300 years and the Federal Constitutional
requirements of service of process would have tc be met.

And only then would you have a sound rsgistraticn system.
Any other methcd is impossible. We mst azt within the

framework of the United States Constitution and none of us.
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I am sure, would want to do otherwise.

But to consider the entry of a judgment in a
bill to acquire title..against the hundreds of thousands of
parcels of land in the State of New Jersey, just to state
the problem is an indication of the years and years of work
involved and the millions of dollars involved. I submit
that alternatives such as a land identification system
and especially a land identification system based on grid
coordinates which are a part of the present statutory
setup in New Jersey would present a useful step forward in
simplifying transfers of title.

Without wishing to go into the conflict that may
exist between individual title agencies and title companies
and the Bar at large, I think I must at least advert o the
opposition expressed by the organized Bar to the language
of Section 10 of 1393 and their notion to insert in Section
12 words which would bar title companies from specific
conduct which would amount to the practice of law. A
simlar amendment is to be put forward as to Section 30 -
we do not have the language of either of those proposals
as yet.

As Mr. Horn quite accurately pointed out this
morning, gentlemen, under Article 6, Section 2, paragraph
3 of the Constitution, the Supreme Court has jurisdiction
over the practice of law and the discipline of persons!
admitted. I would call the Commission's attention to
Winberry vs. Salisbury. Arthur Vanderbilt, who was the
architect of the Constitution under which we now live and,
of course, of the rules of court, spoke very forthrightly
in refusing to acknowledge any legislative right to mandate
the Supreme Court in its regulation of the practice of law.

So that it seems to me, in all deference to my
brothers in the general practice of law, that they ought
to give serious thought to the desirability of incorporating
in the legislation definitions of what is and what is not
the practice of law.
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The Supreme Court is zealous..in defending the
practice of law and in protecting.laymen from the unlawful
practice. And I submit that's the forum in which this
difficult and convoluted problem ghould be fought out., if
it must be done.

As to the scope of our business. gentlemen,
perhaps I misunderstood the thrust of your question.

After hearing your questions this morning. I take it that
you are not concerned about title insurance companies
desiring to move into other areas of real estate. Your
question as to the scope of our business involves what
would be proper practice.

ASSEMBLYMAN HAMILTON: I don't think we would
want to stop any comments you have along that line., Mr.
McDermitt. I think the main concern has been the so-called
South Jersey practice and whether or not and to what
extent that ought to be limited. But if you have some
other comments, we don't have any particular walls built
around us. We have a mandate but we are willing to expand
that as we think necessary in the context of what's proper
to do the job we've been given t do.

MR McDERMITT: I see, Mr. Hamilton. Fine. My
comments only were to the effect that none of the title
companies in New Jersey really engage in any other business
than title insurance. We are barred from guaranteeing
mortgage certificates, which is one of the best pieces of
legislation the industry ever had. And the historic
practice prior to 1940 of title companies serving as
adjuncts of banks has fallen into disuse with the enormous
growth in the market. While several, in fact most of the
title companies doing business in the State are the
subsidiaries to mortgage brokerage houses or in much the
more common case are members of conglomerates with banks.
yet the element of controlled business in this area is
extremely small. Most banking institutions are so busy

competing in their own mortgage market tha’ they would
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impede in their experience the flow of their mortgage
loans if they specified title insurance companies.

And on that point, bankers don't need John
McDermitt to defend them. But in 24 years in the practice,
in which I've probably closed 300 loans at least on my
own account and probably another 300 or 400 on account
of companies by whom I am employed, I have never - repeat,
never, - been solicited by any lending.institution for
any rebate of commission in any way., .shape or form. I
feel very strongly about this. I see no reason why
anyone speaking to this Commission. who knows the title
insurance business would attempt to.tar the martgage. bankers
of this State with the brush of unfair rebates. There
are straightforward commissions. paid in .some .areas.of the
State. But as to any kickback or secret rebate between
a title company and a mortgage lender, in my experience
it just doesn't happen, Mr. Chairman.

You have been most concerned about commissions
and perhaps I could talk to that and then try to field.
your questions.

As to the direct payment of commissions by title
insurance companies or by agents to-persons. who..place
business with that company or agent, there would appear
to be substantial agreement among the previous speakers
and apparently on the Commission also.

The title companies do not feel the necessity
of arguing a case in favor of commissions. The title
insurance industry is a service industry. We supply a. .
vital function in the real prpperty economy. And as
long as we continue to do so, the industry will survive.
We don't need commissions. We don't need the ability to
pay commissions to survive. But it seems to me, gentlemen,
that, unless you go beyond the simple forbidding of
commissions and consider the regulation of the agency

relationship, 1393 will be more shadow than substance.
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The Land Title Insurance Association has its
disagreements. We've had some sanguine discussions
about this code. We make no apclcagies for it. It was
promulgated initially when I was President of Land Title
Association, with the assistance of Lawrence Zerfing
of the Philadelphia Bar. It certainly is., in large.
measure, based on the Model ALTA Code originally published
in 1960. Equally there is little question that historically
the Model ALTA Code stems from that which was drawn to
protect the Pennsylvania Title Insurance industry.
We think the Code, as originally submitted,
while it was a good one in many areas., is also incomplete
in some respects. A great many members of the Asscciation,
but not all, feel that Assembly Bill 1393 should be amended
to include at current Article 39 the language of section
138 of the current Model Code, which deals with controlled
business.
Gentlemen, unless there is a controlled business
provision in any legislation enacted, then the provision
of the Code barring commissions will simply foster the
development of agencies,so-called, which are more shadow
than substance. .
The title industry does not feel that the customer
or the industry would be well served by agencies which are
formal agencies only and which do not form or perform a ‘
constructive function. | '
ASSEMBLYMAN HAMILTON: Mr. McDermitt, while you're |
on that point, - now we haven't been interrupting people {
but, of course, the definitions that are contained in the 1
early part of the bill were our thoughts, our present
thinking, as to how we could avoid the sham situations that
I think you're alluding to. Do you find that inadequate
to accomplish what we apparently both want to accomplish?
MR. McDERMITT: No, sir. I think the proposed
amendments to the definitions under. I believe, Section 1,
item i and --
ASSEMBLYMAN. HAMILTON: Yes, sir.
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MR. McDERMITT: Fine. They will go a long way
toward curing'the problem. But it seems to many of us,
and again I repeat not the whole Association, that there
should be provision in the Code which would bar controlled
business and payments of rebates to an agency for con-
trolled business. As a consequence to the agency operation
in which the only function is solicitation and placement of
business you will find, and it has been the experience in
Pennsylvania and in New York that agencies are formed which
have, in effect, sweetheart deals with particular persons
who control title insurance business. Specifically, already
in the southern part of the State and in the central part
of the State agencies have been formed for title insurance
companies which agencies are owned and controlled by real
estate brokers or by lawyers who are going to use the
agency framework to exact the commissions that they were
formerly paid as rebates. A controlled provision in the
act would prevent this from happening, at least as to any
of that particular agency's business which constitutes
more than 25% from a single source.

Ultimately you gentlemen are concerned about the
consumer and it seemsg to me that I must, in fairness, say
that there is a substantial few that locks on the regula-
tion of agencies with some doubt because they feel that
the agency form of business fosters competition.

You heard this morning from an agent for Stuart
Title. Stuart Title is a large and well-regarded national
company. They have just come into New Jersey in about
the past eight months. They are a member of our Association.
For Stuart Title, or any company, to come into the State
and open an office means a very substantial capital invest-
ment. On the contrary, however, their organizing in New
Jersey with agencies means less capital investment and less
operating costs. They see only the net dollar but it's a
net dollar earned with practically no capigal-investment.

So that the agency system is not to be entirely denigrated,
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gentlemen. It forms a proper and viable function in

the title insurance industry. But the whole problem of
agencies is pointed up too in Commissioner McDcnough's
view that there are substantial portions of the general
insurance code which, with minor alteration would reach
the title insurance industry. Rvt there are provisions
which are seriously adverse or outside cf the title
insurance industry's experience in the general insurance
code.

The general insurance code, for instance, is
drafted to reflect a structure which includes not only
agents for insurance but also solicitors and brokers.

The last thing in the world this Title Insurance Industry
needs, that the consumer of title insurance in this
State needs, are solicitors or brokers.

Your definitions, gentlemen, as you point out,
Mr. Hamilton, are designed to prevent that.

The title insurance industry, title insurance
as such is a very different dish of tea from casualty or
liability insurance.

I hope I don't sound parochial when I say that
the industry generally feels that it needs separate
treatment. We are not insuring against ongcing events.
Title insurance is loss prevention insurance. It is our
function to establish a proper, suitable title as of a
date. We are concerned with past events not with future {
events. So that we're different, I repeat, from liability
and casualty insurance, and thus feel that a title insur-
ance code, separate and apart from Title 17, is necessary.

My statement includes substantial discussion of
current practices. I would be glad to read it but you
have heard so much from other speakers about the practice,
it is so heterogeneous, is the only word, it's more than
varied from one part of the State to another that I would
hesitate to read it. I would rather answer questions that
you might have.
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May I point out, though, two errors in the
statement which I filed with Mr. Guzzo. On page 3,
talking about plant operations, I say that there is a
common takeoff in Atlantic County. I am mistaken in
that there are two separate companies which each make
their own total takeoff of the land records in Atlantic
County.

Additionally, in Mercer County one title
insurance company does a total takeoff of the land title
records in Mercer County.

The other mistake is on page 8. In citing
Winberry vs Salisbury it is reported in 74 Atlantic 2d,
not 74 Atlantic page 406.

ASSEMBLYMAN HAMILTON: Mr. McDermitt, I think
it's obvious from the presentation you have already
given us that all of the members of the Commission are
going to read with some care your statement, and we
appreciate your not reading those parts that you haven't
read. I am sure there are going to be some questions.

Mr. Horn?

ASSEMBLYMAN HORN: I'm sorry. This may be
answered in your statement itself but on the chance that
it might not be, I would like to ask this question.

I do appreciate your comments on the bill with
regard to the Winberry Case. It's something that I think
we may have even briefly discussed in one of the meetings
of the Commission. But what I would like to know is, is it
the method of going about it that you think may not be
correct - and I tend to agree with you - or is it the
policy of trying to separate out from title insurance
companies those practices that constitute the practice of
law?

MR. McDERMITT: 1It's the former, Mr. Horn. We
have no problem with some common meeting ground with the
Bar, with the County Bar Associations or with the State,

As you probably know, the senior title man in this State,
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Maurice Silver, has been a member of the Board of
Consultants from the State Bar from almost time immemorial.
And while it may look as though everybody in the title
industry is a lawyer, many of them are but not all of
us.

We would welcome further dialogue with the
Bar as to the practice. We have some pretty strong
feelings about this as obviously lawyers do and should.

ASSEMBLYMAN HORN: Are theycontained in this
statement?

MR. McDERMITT: Perhaps not at the length you
might like. I do defend what has been referred to
here today as the practice of title companies settling
titles and I think it can be defended. And I think
further that the consumer is markedly benefitted by the
South Jersey practice.

ASSEMBLYMAN HAMILTON: Mr. McDermitt, I asked
Mr. Horn to yield to me because I was trying to generate
someone who would be an articulate spokesman for that
practice this morning because we have something of a
concensus, more or less, against it, and I think before
we were to jump to that conclusion we ought to hear the
best case that can be made for the so-called South Jersey
practice. So if you would try to develop that just a
little bit.

MR. McDERMITT: Certainly, I would be glad to,
with the understanding that my experinence is largely
in the northern part of the State but I have been active
throughout the State, and am, on behalf of my company.

One must start from an understanding that the
practice of law and the conduct of the real estate title
insurance business and the practice of real estate
brokerage exist to serve the economy in which they function.
There is not any part of the whole which has a right to
arrogate to itself complete control of an economy.

You heard Mr. Wells speak in blunt fashion about
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the attitude some brokers express that lawyers will
impede the facility of closing. And it seems to me
something more than the simple populous notion of
opposition to lawyers.

The history of our State indicates that in the
18th Century there was a move to bar lawyers absclutely.
Lawyers have always functioned as an essential part of
our economy. And many people resent the necessity for
lawyers. This is historically so. Dickens writes about
it. He hated us. But the real function of the practice,
as far as real estate is concerned, just as the function
of brokerage is concerned, is a service to the public.

Gentlemen, lawyers have seen the trust practice
drop out of their hands in the last fifty years. 1It's a
rare case to find any lawyer who is sufficiently talented
to really handle a living trust, for instance.

The practice in South Jersey has a very important
place in the functioning of the South Jersey economy
because titles can be passed promptly and efficiently.

It has been the experience in South‘Jersey that lawyers

are not essential. It may be painful to have to say it

but it's true. I see claims - one of my principal functions
in my company is to process claims and I see them, in truth,
as frequently in North Jersey as I do in South Jersey. I
cannot, of course, speak for every buyer of land in South
Jersey but as a general observation buyers of land are

well served.

If lawyers have any real opponent in this situation,
it is, first of all, in their own willingness in that area
to let go the real estate practice. Northern New Jersey is
very much under the influence of New York City but the
practice in New York City has never taken hold in Northern
New Jersey. It has been resisted by the members of the Bar
there. And the title insurance industry and the real
estate industry lives with that and they live with it
quite efficiently.
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But you didn't hear any of the speakers this
morning go to the heart of the issue. Lawyers must be
concerned at the inception, at contract. This is where
they have to be involved and their fight has got to be
before the Supreme Court to protect, if they can obtain
it, themselves under rule of the Supreme Court so that
people cannot go to contract without advice of counsel
because it's the contract that's the heart of the matter.
And because the contract is the heart of the matter, once
it is signed the legal issues are pretty well established
and the conveyancer, the settlement clerk, the reader - who
is not a lawyer but who is experienced - can function
adequately.

ASSEMBLYMAN HAMILTON: I think that's very
well stated. On the other hand, we did leave up in the
air a question - I think it was to Mr. Donohugh - with
respect to what happens if it is a transaction in South
Jersey without an attorney and the purchaser raises a
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