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1. APPELLATE DECISIONS - LONDA V.,ELIZABETH BERMAN AND - GOLD°
JEAN LONDA Ty

' N Appéllént;f"i
“ON- APPEAL

"".'—VS-.' SO .
CONCLUSIONS AND ORDER

NUNICIPAL BOARD oF ALCOHOLIC
BEVERAGE CONTROL OF THE CITY
OF: ELIZABETH, ~and NATHAN BERMAN"
and JOHN GOLD

" ~Respondents. -

John L. McGuire, Esq., Attorney for Appellant. . - ‘

Louis P. Longobardl Esq , Attorney for. Respondent Mun1c1pal Board

Julius Kwalick, Esq., Attorney for Respondents Nathan - Berman, and
John Gold.

BY THE DIRECTOR: =

This is an appeal from the action of respondent Municipal
Board whereby it transferred.from 363 East Jersey Street to 1041
North Avenue, Elizabeth, the plenary retail consumptlon llcense held
by respondents Berman and Gold. . S

Appellant, who resides at 1027 North Avenue, alleges, in sub-
stance, that the transfer will adversely affect the health, welfare
and morals of ‘the public in the general area of the premises to
which the lictense was transferred, and that public. nece551ty or con-
venience does not warrant or Justlfy the transfer.. o

From the evidence it appears that respondents Berman and Gold
have operated under their license for the past four years-at 363
East Jersey Street. No .complaint has  ever been made as.to the
manner in which they c@nducted the business. They were, forced to:
vacate their premises at 363 East Jersey Street becduse that prop-
erty was taken over by the New Jersey Turnpike Authority and the :
building demolished. On December 22, 1950, the members of respon-
dent. Municipal Board, after a- nearlng held on written objections,
~unanimously granted thelr appllcatlon to transfer the llcense -to, o
thl North Avenue. oo S '

Appellant and twelVe'other persons who own'homes or reside
near 1041 North Avenue testified that, in their opinion, the area is
residential and-that the transfer of. the license will depreclate the
value of their property. - They testified also. that there:are a num-
ber -of taverns. within a. radlus of a . few blocks of 1041 North Avenue.
Petitions opposing ‘and favorlng the transfer were preSented. at. the
hearing below, and about forty people appeared ir opposition. to, and
about . ten:people. appeared in. favor of, the trancfer at . sald hearlng

The building known as 1041 North Avenue was erected more than
Ctwenty-five years ago at the northwest corner of North Avenue and
?ackson Avenue, It has always had stores on the first floor and

iving apartments above. The stores, now vacant, have been occupied
Successively by a butcher, the Great. Atlantic & P301flc, and a clean—
Ing establishment.. North Avenue is a heavily-traveled street,
tonnecting State Highway- #25 and North Broad: Street; Fllzabeth
lthough there.are numerous one-family and two- famlly houses on toth
. North Avenue: and Jackson' Avenue it appears that there are stores on
all of.the four corners of the 1ntersectlon of these streets. Thus,
In addition to the premises in question, there is a drug store on
the northeast corner; a grocery and vegerable store on the southeast
¢orner, and a huilding containing a grocery store, a barber shop
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approximately 800 feet away, and the nearest- church and school is
approximately the same distance from the premises in question°

The question as to whether llcensed premlses should’ be permit-
ted in a section of .a mixed residential and business character, as
this appears to be, is prlmarlly to be determined in the sound
discretion of the local issuing duthority.. So also is this true of
the questlon of the number of licensed premises which should be per-
mitted in such a section. Admittedly, there is much traffic on North
hvenue. The building in question has contained stores for at least
twenty-five years. There would seem to be no reason why licensed
premises, if properly conducted, should be detrimental to the health,
welfare and morals of ‘persons residing in this area. ‘I conclude
that appellant has not sustained the burden ‘of proof in establlshlng
that the action of respondent Munlclpal Board was erroneous. - Rule 6
of State Regulations No. 15. . . :

Accordingly, it 1s, on thls 15th: day of* March 1951

. ORDERED that the action’of- respondent Mun1c1pal Board be and
the same is hereby afflrmed and the appeal hereln be and the same is
hereby dismissed. - - S AT S S S

o 'ERWINzB, HOCK
Director.

2o APPELLATE DECISIONS - SHAPIRO Ve LONG BRANCHQ. .

PAULINE R. SHAPIRO )
I «Appeliant;'v), . S ,
,_Vs_uhi S .lf R . ON APPEAL.
‘ )y CONCLUSIONS. AND ORDER
BOARD -OF COMMISSIONERS OF THE S T
CITY OF LONG BRANCH, : cy :

Respondento;)

- R R e e e

Eoward F° Juska Esq.} Attorney for Appellant° ‘
Julius J. Golden, Esq , Attorney for Respondentor

BY THE DIRECTOR°-'

Thls is. an. appeal from den1al of an appllcatlon to transfer a
plenary retail consumption license from William, Victor  and A. George
Mignoli to appellant, and from premises 26 Laird Street to premises
13-15 North Second Avenue Clty of Long Branche_“

The- petltlon of appeal alleges that the denlal of the appllcatlon
was erroneous: because (1) appellant was denied the rlght to produce
credible evidence showing. the need. and public:convenience in the area
of her premises. 13-15 North Second Avenue: (2) appellant was denied
the right to offer credible evidence as to the type, place and manner
of. her operation of:the premises; and (3) the said action of the
respondent, Board of Commissioners was ‘against the welght of the evi-
dence adduced at sald hearlng° :

On December 13 1950 at a: meetlng of the respondent Board con-
s1st1ng of five members two members voted-in favor of the appllca— '
tion to- transfer-the license in question: and three members voted

. against the appllcatlon to transfer° ' - .

It is unnecessary to cons1der the flrst and second grounds for
reversal since the appeal was heard: de ‘noyoy with full opportunlty
for counsel to present testimony under dath and to examine and cross—
examine. the witnesses. See. Rule 6 of’ State Regulatlons No. 15.
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. There remains to be con31dered therefore,'only the third
ground for appeal. e ,

The. appellant and her husband testified that their premises
are located about two hundred feet from Broadway, the main business
street of Long Branch, and that they planned to operate the licensed
premises in congunctlon with a restaurant specializing in sandwiches
and ¥%chicken in the basket“

Mayor James W° Jones testlfled that he voted in favor of the
transfer. The Mayor, when asked whether there is a public need and
necessity for the license at the site for which application to trans-

- fer was made, testified, "I think this license if granted would be
a credit to that partlcular section and would be a great help to the
different people that work around there. Durlng the noon time they
can get a good sandwich and at the right price and if they want a
glass of beer in their noon hour:they could get it."® Commissioner
Sherman, who also .voted in favor of the transfer, was unable to
appear at the hearing held herein. James Cleffi testified that he
lives "two to three hundred# feet from the proposed premises and
that there is a need for and a conveniencé to be served by the trans-
fer of the license to appellant herein. Mr. Cleffi agreed that there
are numerous licensed premises in the vicinity. A petition contain-
ing the names of ‘about one hundred residents and taxpayers approving
the transfer was presented to respondent at the hearlng below°

Commissioner. Joseph P McCarthy testlfled that he voted against
the transfer. Commissioner McCarthy testified, #First I would" like
to remark by agreeing what has been said before that there is no
objection in any way, shape or form to Mrs. Shapiro or Mr. bhaplro
as individuals. *#. However, I objected to the transfer because in
my opinion there are exces51ve number .of taverns in the general area
of Second Avenue and Broadway, which is the center of the down town
business district. I probably assume that the .map there is correct
which would indicate all the taverns .that are in. that neighborhood
and- we have almost all types there. ‘Some serve. food. 'and some do not
serve food. Some are what could Dbe called thigh- classvplacesn Some
may not be qualified as such but we nave too many taverns in my
opinion in that general area and I did not. think any public need or
necessity would be served by having any additional taverns in this
area.? Commissioner McCartay testified that in his opinion the par-
ticular site desired is. approximately %a little shorter than. a half
a mile.: Not as far as a half a mile® from the»oresenb locatlono

Comm1831oner Ba51l B Bruno testlflea that he voted agalnst the
transfer of. the llcense because "Well I felt there were too many in
this particular area. There were six within a distance of about
seven. hundred feet. I thought that:was suif101ent,on that particu-~
lar busy corner.v S : S uf B S LRI TE

The thlrd Comm1551oner who voted agaln t the transfer dld not
apoear at the’ hearlng hereln,f_r r : _

It is now well settled that a mun1c1pal 1ssu1ng authorlty, in
the exercise of its. dlscretlonary authority,-may refuse to grant a
transfer to’ premlses in. another nelghborhood where, in its: judgment,
théere are already ample facilities in the nelghborhood to which the
transfer is solUght. FEach case must, of course, stand upon its own
merits. In the instant case appellant seeks £0 transfer: the license
a distance of" nearly half a mile into another section .of Long Brahch.
There is a tavern at 4 North Second Avenue; two taverns on North
Broadway near Second Avenue, and four taverns on South Broadway near
Second Avenue. The weight to be accorded to a petition is entirely
within the discretion of the issuing authority. Dunster v. Bernards,
Bulletin 99, Item 1. The denial of the appellant's application,
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under the circumstances, has not been shown to be- unreasonablt and,
therefore, respondentt®s actlon must be affirmed..

Accordlngly, it 1s, on thls R0th- day of Narch 1951

ORDERED that the actlon of respondont be and the same is hereby
afflrmeo, and the appeal herein be and’ tne same 1s hereby dlsmlssed°

ERWIN B HOCK
e Dlrectorg. :

3; APPELLATE DLCISIONS - RLX TAVERN INCo Vo NEWARK
REX TAVERN INC,, o ﬂ]i ' ‘_'it )
‘.Appellanti‘ j)*'

coves v )  ON APPEAL"
MUNTCTPAL BOARD OF ALCOHOLIC " CONCLUSIONS AND ORDERS -
BEVERAGE CONTROL OF THE CITY OF ) | T :

NEWARK, : ce e
Respondent.= )~

Maurlce H Pressler Esq° Attorney for Apoellant° '
Charles Handler, Esq. by George B Astley, Esq., Attorney for
SE Respondentc .

BY THE" DIRECTOR°‘

Thls is an appeal from the actlon of reeponoert whereby it
suspended appellant?s plenary retail consumption license for a
period of ‘ten days after it had’ addudged aobellant guilty in disci-
-ollnary proceedlngs of the charges herelnafter set. forth.

: Upon the filing of the appeal an order dated December'lo,fj
1950, was entered by me >stay1ng respondent*s order of suspension
untll the entry of a further oroer hereln, R. Se 33 1- 31.

The charges preferred by restondtnt agalnst appellant are. as
follows° SR . Y . . :
‘ “lq In that you’did on thc morning of September l7th 1950
between" the hours of 2:00°A.M. and 12300 noon, permit the
service of alcoholic beverages on the llcenced premises, in vio-~
lation of Section 1 of Ordinance 7,13)9 adopted by the Board of. .
Comm1551onerq of the Clty of Newar&, beotember 18th, 19h5

0 W2, . In that you dld on the morning of ertember l7th 1950 ,
between the hours of 2:00 A.M. and 12:00 noon, allow the -
licensed premises to remain open for said prohibited: perlod or
“a portion. thereof* in violatlon of uectlon 3 of Ordinance #1359
adopted by the Board of Commissioners of the City of Newark,
Seotember lSth l9h5 W ,

In accordance w1th Rule 8 of" State Regulatlons No, 159 the
instant appeal has béen submitted, by stlpulation upon the tran-
scrlots of the" testlmony taken before responoent Boarde ‘ .

: Sectlons 1l and 3 of Ordlnance 13)9 of the Clty of Newark pro~
vide as - followse , .
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“l., No person or persons, partnership, flrm or corporatlon
shall sell or serve any alcoholic beverage between the hours
of two a.m. and seven a.m. on .week days, including legal holi-
days, except as hereinafter set forth, and between the hours
of two a.m. and twelve ofclock noon on Sundays, even though a

legal -holiday should fall upon Sunday, except as’ herelnafter
set forth . A

: "3 No place or establishment llcensed for the sale of
alcoholic beverages for consumption upon the . <premises, unhder
any act of the Legislature of the State of New Jersey entitled
"An Act Concerning Alcoholic Beverages,?® or any acts supple-

"mental thereto or amendatory thereof, shall be open during the
above prohibited hours except that restaurants and other estab-
lishments, where the principal business is other than the sale
of alcoholic beverages, may remain open during the above pro-
hibited hours for such other purposes only; also, except such
cases where closing hours are regulated by statute and regula-
tions of the otate Comm1581oner of Alcohollc Beverage Control i

It appears from the testlmony of Offlter Wllllam J. Knowles
that, while passing appellant®s licensed premises at 2:45 a.m.,
on September 17, 1950, he observed “too many lightsf burnlng in
said licensed premises; that upon peering into- thé premises he
observed Arthur Rogers. (subsequently identified as thée pre51dent and
major stockholder.of appellant corporate licernisee)- behind the bar
with #a bottle of gin® in front of him and that other persons were
in front of the bar. The witness testified that, in response ‘to
his knock, he was admitted into appellant®s llcensed premises and
was told by Arthur Rogers that ¥he was having a drink while he was
walting for his help to- get the place cleaned up®. Officer Knowles
further testified that, in addition to Arthur Rogers and his
employees, there were two women on the premises, subsequently 1dent1—
fied as the wife and the mother-in-law, respectlvely, of one - .
employee. All persons in the licensed premises, according to the
testimony of Officer Knowles, with the exception. of Arthur Rogers,.
were wearing their hats and coats. 'The witness testified that- he
did not see any person drink anything at any time that morning.

The testimony of Officer Knowles, by stlpulatlon of counsel,
was .corroborated by Officer Joseph Rodgers, who had accompanled
Officer Knowles at the time in questlono~ . o

The fact that two women, in addition to Arthur Rogers and
three other employees, were in the premises, as testified to by the
officers, is not disputed by appellant’®s witnesses. Arthur Rogers
contends, however, that about “five minutes before 2 ofclock®™ he had
a drink of gin and that the glass remained on the bar when the
officers entered the licensed premises. . Furthermore, the witness
testified that the two women, related to the bartender, had arrived
at the licensed premises #about a gquarter to 2, 10 minutes:to 2% and
at the time in question were merely waiting for the bartender to
accompany them from the licensed premises. The two women  corrobora-
ted the testimony of Arthur Rogers. The statement given by-Arthur’
Rogers- indicated that he consumed a drink after 2 a.m. Be that as
it may, I conclude after reviewing the facts concerning charge (1),
that there is’'not sufflclent evidence presented by the respondent
that the defendant permitted the service of alcoholic beverages on .
the licensed premises after 2 a.m. Respondent®s-finding of guilty-
as to this violation is reversed.

A licensee may wkcep ooen” hls llcensed premlses desplte the .
fact that he has locked its doors. Richards V. Bayonne, 61 N.J.L. -
L9% (Sup. Ct.) 1897: Re Casarico, Bulletin 268, Item 1. It has been
consistently held that the mere presence of members of the public
on licensed premises during prohibited hours constltutes a-violation
of a closing-of-premises ordinance. Town House ‘Inc. v. Montclair,
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Bulletin 792, Item 3. It clearly: appears from the evidence: that
the defendant's licensed premises were open after 2 a.m., w1th1n‘
the meaning of Section 3 of Ordinance- 1359 " Hence, the finding of
guilt under the second charge must be ano 1s, affirmed.

I -do not flnd from the. recoxd before me, that the ten-day
suspension, here appealed was unreasonable and therefore, I shall
not reduce that penalty, despite-my reversal of the respondentts
finding of guilt on the first charge.: Both charges herein were
brought and based upon the same ‘acts or occurrences. The present
appeal will, therefore, be dismissed -and the ten-day suspension
reinstated. . e A “i

il

Accordingly,'it is,“on this ZOth-day of March, 1951,

ORDERED that the above appeallbe'and‘the-same is ‘hereby
dismissed; and it is further : . '

" ORDERED that the order, dated December 18 1950, be and the
above is hereby vacated, effectlve at 2 a.M., March 26 1951 and’
it is- further~ . g o

ORDERED that the - ten day ouepen51on by the respondent of the
~appellant's Plenary Retail -Consumption License C-868, for premises
at 56 South Orange ‘Avenue, which suspension was held in abeyance
pending disposition of the instant appeal, be-and the same is hergby
restored, to commence at 2:00" a.m. harch 26 1951 and -terminate at
2:00 a.m. Aprll 5 1951. ;. S .

ERWIN B. HOCK
-Director.

Lo éi?%%LATE DECISIONS - MILEsmoNE CATERING coo, INC. v. ENGLEWOOD
Se. .- S ' _ : T

MILEOTONE CATERING coe, lNCo,.. )
trcnlng as THE MILLSIUWE C SR

Appellant, .,)

el oy ~ ON APPEAL
: " CONCLUSIONS AND ORDER

BOROUGH COUNCIL OF THE BOROUGH -

OF ENGLEWOOD CLIFFS, )

Responden )

Conen & Turtz, Esqso; by lheodore Cohen heqo Attorneys'for
Appellantq :
Thomas S Clancy, Esq° Attorney for Responoent. :

BY THE DIRECTOR°

Appellant appeals from the actlon of the respondent whereby
its License ' C-5, issued for the 1950~51 licensing year: for premlseu
at Sylvan Avenue and Sherwood PlaCb, was. susoended for a period of
ten days. The suspension was imposed by reaoondent after appellant
had beeén-found guilty of allow1ng, ermlttlng and. suffering a
disturbance and- brawl on its llcensed premises on August 6, 1950,
Vlolatlon of - Rule 5 of State Regulatlons Noo 20, .

At the time of the filing of the appeal an order was entered
by the Director staying the effect of the suepen51on untll the entry
of a further order herelne. R S 33°l 31e :

At the hearlng Rlchard Stone testlfled that he and a companion
visited appellantf®s licensed premises on. the. evening- of August 6,
- 19503 that after they had eaten, the witness walked to the kltche%
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and spoke to the chef; that he then proceeded to the bar and con-
versed with two girls formerly employed by the appellant; that

Mrs. Marie Cohen Beyer (an officer and principal stockholder of’
aopellant corporate licensee) requested that Richard leave the prem-
ises; that Richard called Mrs. Cohen Beyer a #fat pig®; that Harry
Beyer, the husband of Mrs. Cohen Beyer, requested Richard to apolo-
gize to his wife and,; upon refusal to so do, Harry Beyer grabbed him
by the collar of his coat, and the witness stated, ¥He ripped my.
shirt. When he grabbed me he said *'You will come out the back exit
with me.?* I said, *'I*'1ll go out the front.¥ I put my hand up to try
to loosen his grlp and then he pushed me back: up against the bar and
picked up a bottle and he said, "You are not going any place, you
little son of a bitch'.... Nhen T was pushed against the bar and
Mr., Beyer raised the bottle my friend went up to knock it out of his
hands, I guess and in the tusslé..s..my glasses fell off and I
dropped down or I tried to go down to the floor to get them and. then
lir. Beyer came down on top of me klcklng and punching me and then -
after that all I heard was screaming and Mrs. Beyer yelling, 'Harry
stop.? And then Ray and one of the waitresses grabbed me out from
under Mr. Beyer...of

Raymond Voege testified that he accompanied Richard Stone to
the licensed premises of appellant on the evening in question. The
witness described the events taking place with relation to the |
alleged disturbance or brawl as follows: #We sat down at a. table
and ordered something to eat and finished our dinner or meal or X
whatever it was, and I got up and Richard went to see someone in.the
kitchen. Well, when we finished, the same as he just said, Dick.
went into the kltchen° I waited there because I didn't know anybody .
up. . there and he came out again and he went over to the bar and I
followed him and he said hello to this girl at the bar there and
Mrs. Cohen Beyer came over and they started to talk° I paid no-
atténtion to it because it was none of my business. I didn't know
her and she didn?t know me, so I figured to keep out of something
that is none of my business what they were talking about. One ohlng
led to another and Mr. Beyer came over and they had words also,
Richard and Mr. Beyer, and again I kept out of it-because it was _
none of my:business. - So one thing led to another. I really don't
know; I can't go into'detail what they were talking about because I
wasn't listening. Mr. Beyer took Richard by the shirt or .coat or
whatever it was -- I believe'heAhad both on -~ 'and asked him to :
leave by the back way. -Richard tried to-break the grip, ‘whatever he.
was holding him with, and this proceeded on and it was only a short .
while. There was a bottle on the bar and Richard wouldn'®t go and
Mr. Beyer grabbed the bottle like this and I just touched his hand
and the bottle disappeared. T didn®t know where it went:. I didn't
touch the bottle at all. Then Richard went down. It was sort of a
huddle and Mr. Beyer was in front of us there blocking my view so I
couldn't see what was going on. There was a lot of noise and con-
fusion and this girl Doris Mitchell and I pulled Richard out and
some other man, I don't know who he was. I guess it was just a
patron there. Well, they started pulling Mr. Beyer away to get Dick
out, other people on the other side and a woman and there was a lot
of confusion and everybody came over to see what was happening and
we .got Richard out and we left and went down to the police station.®

Raymond Voege, upon being asked by the attorney for the appel-
lant #....whether Richard grabbed or pushed or shoved or struck
Mr. Beyer first or whether Mr. Beyer grabbed him first...% testified,
Wiell, Mr. Beyer grabbed him first.®

Marie Cohen Beyer testified that she is the principal stock-
holder of the corporate appellant and that she was present on the
evening of August 6, 1950. Mrs. Beyer testified that as she was
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\

walking toward the kitchen, Richard Stone, who had formerly been
in the employ of the appellant,-said to her, “You big fat whore.,-
The witness testified that she prdered Richard to leave the estab-
" lishment and, upon his refusal f0 d so, she threatened that she
would call the police. Mrs. Beyer further testified that her hus-
band, Harry Beyer, spoke to Richard and immediately the :latter took
hold of her husband’s thumb, causing Mr. Beyer to exclaim, “Richard
leave go my finger, you are. hurtlng it#, and in response Richard
said, %I will not. I am going to make plepty of trouble for you.®
Mrs. Beyer testified that her husband never struck Richard but that
ile threw himself on the floor like a baby and started to holler,
'I?ll get even with you.?!"

o Harry Beyer testified that he is the hasband of Marie Beyer
and’ that he helps on the licensed premises on occasion. Further-
more, Harry Beyer testified that when he heard Richard call his wife
a V1le ‘name on. August 6, 1950, he requested him to leave but before
doing so to apologlze to his w1fe, Richard said he would not leave,
aceordlng to the witness, and grabbed his thumb and started bending
it. Mr. Beyer denied striking or kicking Richard and also denied

_,plcklng up 2 bottle at any time during the incident.

The testlmony presented herein’ by apo ellant's witnesses anad
those testifying on behalf of respondent is very contradictory. I
am satisfied, however, after careful scrutiny of the eviderice, that
respondent's witnesses have given a true representation as to what
occurred on the evening of August 6, 1950. I am satisfied that a
disturbance and brawl took place on tne licensed premises and that -
Harry Beyer partlclpated in sald 1n01dent° The appellant is guilty
as’ charged° : ’ ‘ '

: The present appeal wwll therefore, be dlsmlssed and tne ten-
‘day. suspension reinstateds

Accordlngly, it 1s,~on this ZOth day of Narch 1951

: ORDERED that the Order dated December l 1950 be and the same
%s hereby vacated, effective at 2:00 a.m. March 26, 1951: and it is
urther A o

ORDERED that Plenary Retall Consump+10h Llcense C-5, issued
for the 1950-51 licensing year by the Borough Council of the Borough
‘of Englewood Cliffs to Milestone Catering Co., Inc., t/a The
Milestone, for premises at Sylvan Avenue and Sherwood Place,
Englewood Cllffs, be and the same is hereby suspended for & perlod
of ten (10) days, commencing at 2:00 a.m. March 26, 1951 and
terminating -at 2: OO a.m. April 5, 1951,

ERWIN B. -HOCK
Directore.
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5. ‘DISCIPLINARY PROCEEDINGS -~ LEWDNESS AND IMMORAL ACTIVITIES
(PROSTITUTION) .~ CONTRACEPTIVES - SALES DURING PROHIBITED HOURS,
IN VIOLATION OF RULE 1 OF. STATE REGULATIONS NO. 38 - CHARGE :OF
ALLOWING PROSTITULION JN LICENSED PREMISES DlSMISSED - LICENSL
REVOKED. "o

Tn tHe Matter of Dlsc1pllnary 'ff
Proceedlngs agalnst L

b

- RAYMOND GEORGE - oCPUMACHER R N
28 Harrison Avenue u ‘ )f”“”f‘ffjg“iCONCLUSIONSe
Harrlson, N iy s *_f.f“~ ‘ .AND'ORDER

Holder of Plenarv Retall Consump-) -

tion License C- 28 issued by the L

Town Council of the Town of ) T S

Harrlsono - AN oo L o ,'fgﬂ:

ochlosberg &’Uoseph hsqso, by James R. Schlosberg, Esqo

- s Attorneys for.Defendant-licensece. =~ -

Vlncent T Flanagan Esqa, appearlng for Division of Alcohollc
. - Beverage Control

BY THE DIRECTOR:. -

¢

'_ﬁ; Defendant has entered a plea of not gullty to the follow1ng
chargese ' . : . :

’Wlo On or about October 13 and November lO 1950 and on -
divers.days prior thereto, you allowed, permltted and suffered.
lewdness and immoral activities in and upon your .licensedprem-
'"ises, viz., the making of arrangements for illicit sexual .
1ntercourse and prostitution and providing females for such
purposes Jin violation .of .Rule. 5 of State Hegulatlons ‘No. 200:

w2y On or . about October 13 and November lO 1950 -and on:
a jdlvers days. prlor thereto, you allowed, oermltted and suffered-

 prostitutes in and upon your licensed premlses9 in. v1olatlon

. of” Rule 4 of State. Regulatlons No°~200<,1 :

C M3, On or about October 13 1950 you possessed and allowed
permltted and suffered the sale and distribution of contracep—r

~ tives or contraceptive devices in and. upon your licensed
,premlses°oln V1olatlon of Rule 9 of State Regulatlons 1\10° 20

"4 On Frlday, November lO 1950, at about lO hS P M,, you.
sold and delivered and allowed, permitted and. suffered the ..

" sale and delivery of an alcoholic beverage, viz., a pint hottle
of Clinton Private Stock sherry wine at retail in its orlglnal
container, for consumption.off the licensed premises; in viola-
tion of Rule 1 of State Regulations No. 38 whichiprohibits any
such sale or dellvery before 9 00 A.M. or after 10 OO P M. on

, any weekday,“ ; , p . Poet o

, An ABC agent testlfled that at 9 P. Me on October 7, 19)0 he
and another ABC agent. v181ted defendant?s licensed premises; that .
they engaged in conversation with the bartender (subsequently
identified as Munford Townsend and referred to hereinafter as
Munford) for the osten51ble purpose of meeting females to engage in
sexual intercourse; that the bartender introduced the-agents to a
girl known as Alice who ordered a drink at the agent's expense; that
after the girl left them he questioned the bartender relative to the
physical hygiene of the girl and was advised by the bartender that
she was ¥very clean® and that, around 12, chlock the agents left

. the llcensed premises : :

The same agent further testified that on. October 11, ‘1950, at
§.00 p Mo, he and the same fellow: agent again visited the defendant?s
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licensed premises. -The witness.testified that he ‘and his companion
spoke to Munford, the :bartender, conterning the availability of
females for immoral purposes but was told that none was present. The
bartender, according to the witness, suggested that the agents return
the following Friday night and that he would make arrangements with
females to be present who would engage in illicit intercourse. The
agent further testified that he and his fellow agent returned to
defendant's licensed premises on Friday evening, October 13, 1950,
and that, while he played a few records on the juke box, one of which
was entitled "I want to be loved%, a female standing near the juke
box said to him "you look like you are looking for some loving.
tonight, boy¥ to which the agent replied, %I sure am ---%, but when
he asked her if she were #available tonight® she replied, *no, I
think you are a little late.® He then asked of Munford, the barten-
der, the name of the girl to whom he had been talking and the bar-
tender said, %0h, that's Ethel. She is pretty good¥, and when the
witness inquired of the bartender whether she would indulge in sexual
intercourse he was told *I think so®. When the witness asked the
bartender whether Ethel was %clean®™ he replied, #Yes, you don'*t have
to worry about that.® Pursuing this line of conversation, the agent
said that he didn't want to "take a chance without any protection®
and asked the bartender if he had any %rubbers® (contraceptive.
devices), to which the bartender replied, %Well, if you want me to,

I got some in the drawer. I'1ll let you have them, if you need any.®
The bartender, according to the ABC agent, then informed him that
Ethel was busy that evening but that, if the agent came down to the
licensed premises during the early part of the week, he would fix
things up for him with Ethél. The witness testified that He left the
premises about 10:10 p.m. but' returned that evening about 10:30 p.m.
at which time :there was another bartender on duty; that he asked for
“irubbers% (contraceptive devices): that, while the bartender was
looking in the drawer, Munford came into the premises; that he (the
witness) told Munford that he wanted some “rubbers® (contraceptive
devices) in a hurry and that he then ordered two drinks and put $1.50
on the bar. The witness further testified that Munford started look-
ing through the drawer as the witness and his companion drank their
drinks and that Munford then came over to them and threw on the bar a
package containing rubber contraceptive devices saying, "there they
are"s that, when the agent asked Munford how much he owed him,
Munford looked at a dollar and a half which the agent had placed on
the bar, said it would be %all right% and picked up the dollar and a
half which he put in the cash register. The witness left the prem-
ises. and returned at 8:00 p.m. on October 16, 1950. On -this occasion
‘he .was alone and reminded Munford that the latter had promised to
provide him with a female for illicit sexual intercourse the next
time he was.in the licensed premises but was told by Munford that no

females were present or available.

. The witness further testified that he and his fellow agent
agaln entered defendant?'s licensed premises at 9:00 p.m. on November
10, 1950; that he and his companion -engaged in conversation with

- Munford, the bartender on duty,’ and were told by him that #I had it
all fixed up the other night but you guys never came down.® The wit-
ness then .observed a girl with a male compenion and inquired of
Munford Townsend if that was Ethel at the end ‘of the bar and was told-

- by Munford, ®"Yes, that's her. That's who I had you fixed up with®,

adding “there she is, go ahead now.% The agent testified that he
rgmarked to Munford "The last time you told us she was clean® and

Egat Munford answered, #She's OK, you don’t have to worry about her.%

}nereuppn the other ABC agent gave Muriford a dollar bill.saying,

“Here, I am giving you a dollar bill, go over and fix us up with

?thgl and tell her we want to --- (engage in sexual intercourse)

tonight® and, after Munford spoke to Ethel, he returned to where the

agents were stationed and said, “Well, everything is OK, I got it all
fixed up. It is up to you guys from now on in.® The witness testi-

fied that he then ordered a drink from Munford for Ethel and that she
acknowledged receipt of same by lifting her glass as a gesture of
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thanks. Ethel's male companlon lef the premiseés at 9:25 or 9:30

- p.m. and, thereupon, Ethel came to where the two agents were seated
and took a seat between them. The witness then danced with Ethel
and, while so doing, made arrangements with her to. engage in sexual
1ntercourse at an agreed price. Ethel left the premises to- 1nform
her mother that she intended to be out -for awhile and- the-agent
joined his companion at the bar. Munford asked, "How are you guys
making out?% and was told that arrangements had been made with Ethel
~to.engage in sexual intercourse with oné of the agents-in his auto-
mobile for which she was going to chargé the agent $10.00. When
the agent asked Munford twhere is a good place I can go and ---
(engage in sexual intercourse) -around- here?i Munford directed him

- to a ®dark block® nearby saying, ‘#You'can park anywhere around there
and I don't think nobody will bother you there,® The witness said
that he saw his fellow agenty at 10:45 p.m., ‘purchase & bottle of
wine for which he paid Munford and then left the premisés. The
witness waited for Ethel and, upon her return, each had a drink.

thel then suggested that he leave first and meet her at the corner,

'addlng w91l follow you out in a couple of ‘minutes.® The agent

then testified, over objection, that hée then left the licensed prem-
ises, got in hlS car and that, ¥right after®, he was joined by
Ethel; that after he parked the car he and Ethel got into the back
seat where she partly disrobed, exposed her privates, and made -
efforts to get the agent to "commlt sexual intercourse? with her;
that meanwhile Ethel asked for and received the $10.00 previously
agreed upon and that the police arrived shortly thereafter at whlch
t1me the money was found 1n Ethel's pocket° ' . .

It was stipulated that the testlmony of the other ABC agent,
referred to herein.would be similar to that of the-aforesaid wit-
ness in so far as the visits to defendant®s licensed premises. on
October 7,11 and 16 were concerned. The other agent took the.

. stand, however, and testified that he was on the premises on
November 10, 1950, and corroborated in substance the testimony of
his fellow agent (the previous witness) in so far as the occurren-
ces taking place on that evening. He further testified that he had
asked Munford if he had any ¥rubbers®™ (contraceptive dévices) and
that, after looking around the drawers of the back bar, Munford
said that he was %all out of them%. The witness verified the testi-
mony of his-predecessor on the witness stand that the purchase of
the bottle of wine for off-premises consumption was at 10:45 p.m.,
adding that he was. told by Munford to put the bottle in his pocket.

A third ABC agent testlfled that he accompanled the first wit-
ness to defendant's premises on the evening of October 13, 1950, and
that he was present when the package of rubber cOntraceptive devices
was purchased from Munford by his fellow agents He further testi-
fied that Munford had told them that he %“had rubbers avallable in
case we were ready to have 1ntercourse“ '

Munford Townsend testified on behalf of the deféendant.
Although admitting that he was asked by the ABC agents if there.
were Yany girls hanging around®, he denied that he had made arrange-
ments to bring any women into the. premises for immoral purposes.
He further denied knowing that Ethel was a prostitute but admitted
procuring rubber contraceptive devices for the ABC agents.' However,
he ‘denied charging them for these items. He admitted obtaining a
one dollar bill from the agents but stated that this was a gift to
purchase "a cigar or something® and claimed that he sold the bottle
of wine to the agent at twenty minutes or one- quarter £0' ten on the
evening in questlon° . .

Although, from the testimony, it appears that at least one
female who frequented the licensed premises made arrangements (and
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accepted money) for the ostensible purpose of engaging in illicit
sexual intercourse, the planned illegal act never took place; nor

is there any evidence in the record that she (or any other female
who visited the premises) ever engaged in illicit sexual intercourse
and thus there is no proof that she (or they) were~prostituteso
Consequently, I shall dismiss Charge 2o . ;'-~_ Lo

. As above 1ndlcated testlmony was admltted ‘with respect to
acts of Ethel and the agent immediately after:they left the licensed
premises and continuing for approximately twenty minutes thereafter.
This was objected to on the part of the licensee, apparently on the
theory that, -as COunsel said, “¥Any. subsequent events occurring off

the premises;-e-‘have'no bearlng upon -any transaction which may -
have taken place upon the premises.® It was agreed that the
Director would ultlmately determine "whether the testlmony --- is

material to the issue at hand“

I am conv1nced that the acts and oonversatlons olelmed by the
agents, to have occurred on thc licensed premises did in - fact take
place there and that, standlng alone they are sufficient to estab-
lish the licenseefs. gullt. With respect to the question of "the
adm1551b111ty of - the disputed testimony. of the agent I hereby deter-
mine that it is admissible and was properly received in evidence-:
It is well established that. evidence tending to prove one fact. -
which -explains, gives meaning to, or tends to prove some fact in
issue or make it more or less probable, is admissible. 31 C.J.S.
Sec. 156, et seq. Evidence is: not inadmissible merely because it
concerns an event which was nct oreolsely contemporaneous with the
main fact in issue; it may precede  or follow it. .Such acts are
generally admitted as part of- the res gestae. 32 C.J.S5. Sec. 411,
et seg. . See also State v. Kane, 77 N:sJ.L. 2443 Murphy v. Brown &
Co., 91 N.J.L. 41l2. So long as they are Wthe necessary incidents
of the litigated act in, this sense that they are a part of the imme-
diate preparation for or emanations. of, such act, and are not pro~
duced by the caglculated policy of- the actors¥ such acts are
admissible. Hannaford v. Central R. R..Co. of N. Jo, 115'N.J.L. 573,
575. Similarly, in cases involving Criminal conspiracy, acts or
declaration of a consplrator or.of a co-defendant which, although
after the actual commission of the crime, were so closely connected
ohcrew1th in point of time, place, etc: as to constitute part of the
res gestae are admissible against defendant. on trial. 16 C. J. Seco
1318, See.also 22 C.J.S. Sec. 711, et seqs Such evidence is
admissible even where the 1ndlctmcnt does not charge conspiracye.

22 C.Jd. S Sec. 777.

: Clearly the testlmony of the: agent ooncernlng his own and
Ethel's acts immediately after leaving the licensed premises and
osten81bly in furtherance of the plan. originating in the licensed
premlses was material to Charge 1 and admissible. - That testlmony
of this nature has heretofore been admitted in evidence in similar
disciplinary proceedings, see Re Flllppone ‘Bulletin 875, Item 67
Re Paton, Bulletln 898 Item 3. , ' ‘

It was. stlpulated that the defendan’r was not present on the
licensed premises on any of the:dates. mentioned in the charges pre-
ferred herein. In addltlon there was introduced in evidence a
‘written statement made by the licensee..on October 10, 1950, during
another investigation by this Division with respect to other matters,
in which he admitted that he was regularly employed.at an automobile
assembly plant- in a nearby city from 5300 p.m. to 1:30-a.m. and had
been so employed for the past three weeksJ thet he employed Munford
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as bartender at his llcensed oremlsea for Wthh the latter was to
receive 20% of the grossy: that he (the llcensee) works at the
licensed premises only on uaturday but stops in there two or three
times a.week to check the cash register and the .stock (MUHford
having no key to the stock room).

From the foregoing it is obvious that, for several weeks pre-
ceding the investigation and continuing for the entire duration
thereof (approximately seven weeks) the licensee spent very little
time at the licensed premises. Although he did not. take the witness
stand to.claim igriorance of the events which took place upon the
licensed premises during that period such claim can fairly be .7
inferred from the stipulation hereinabove referred to. fHowever,
even in the absence of actual knowledge, a licensee cannot escape
the consequences of the occurrence of incidents such as are herein-
above related on his licensed premises. He cannot hide behlnd his
employeesit. Re Paton, Bulletin .95, Iteém 3.

The licenseets lack, of knowledge ‘cannot be- excused, particu-
larly where, as here, he absents himself from the llcensed premises
and, for apore01able periods of time, leavés the management of the

"~ licensed business to another, thus substantially abandoning super-
vision over the licensed premises; nor can such lack of knowledge
save him from the full 1mpact of the merlted penalty° Re Filippone,
Bulletin 875, Item 6. -

Under all the circumstances I flnd the defendant gullty as to
: harges 1, 3 and 4. :

The - conduct of the licensed premises as disclosed by the
record in this case:constitutes a grave threat to public health,
welfare and morals.. For the purpose of sound enforcement and
effective alcoholic beverage control the only appropriate penalty is
revocation. See Re Paton, Bulletin 898, Item 3 Re Flllppone
Bulletin 875 ‘Item 635

Accordlngly, it is, on this 14th day of March 1951,

ORDERED that Plenary Retail Consumption License C-28, 1squed
by the Town Council of the Town of Harrison to Raymond George .
Scnumacher, for premises 28 Harrison Avenue, Harrison, be and the’
same is hereby revoked,effective 1mmedlately o R

ERJIN B. HOCK
Director.
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6. DISCIrLINARY PROCEEDINGS - FAILURE TO NOTIFY ISSUING AUTHORITY
OF CHANGE OF FACTS IN APPLICATION, IN VIOLATION OF R. S. 33:1-34 -
~ AIDING AND ABETTING NON-LICENSEE 70 EXERCISE THE RIGHTS AND :
PRIVILEGES OF A LICENSE - LICENSE SUSPENDED FOR BALANCE OF TERH,
WITH LEAVE TO FILE PETITION FOR RELIEF' IF ILLEGAL SITUATION IS
CORRECTED.

In the Matter of Disciplinary: N f),'
Proceedings against

HARRY COHEN & MOLLIE KORNFLLD CONCLUSTIONS

T/a La RUMBA BAR : LU L
705 Madison Avenue ~ ) 'AND ORDER
. Lakewood, N. J,,~- ' ). ' o

Holders of Plenary Retall Consump—
tion License C-32, issued by.the . )
Township Committee of the Township.
of Lakewood°

v e Ce me am e e e s e - ee me me me e

Milton Miller, Esqo Attorney for Defendant- llcenseeso oo
William F. Wood Esqo, appearlng for Division of Alcoholic
: : Beverage Controloyﬁ [

,BY THE DIRECTORO
Defendants have pleaded non vulo to the follow1ng chargeso

w1, . You failed ‘to file with the Lakewood Townshlp Commlttee,
within 10 days after the occurrence thereof, written notice of’
changes in facts set forth in answer to Questlons 30 and 31 of
your license application dated October 25, 1950, upon which you
obtained your current plenary retail consumption license, such
changes being that in or about November 1950 you entered into an
agreement with Joseph Cunio whereby the latter acquired an inter-
est in your licensed business as the real. and beneficial owner
thereof and was permitted to retain all the profits from the
business. after payment to you of a fixed feej; .your failure to
file such notice being in violation of Re 3o 3391-34,

w2, TFrom in or about November 1950 to the oresent time, you .
knowingly.aided and abetted Joseph Cunio t% ‘exercise, contrary ‘
to R. $. 33:1-26, the rights and privileges of your plenary retail
consumption llcense9 thereby yourself violating R. S. 33:1-52.%

The file herein discloses that in November 1950 Joseph Cunio
entered into a verbal arrangement with Harry Cohen (one of defendant-
licensees) whereby Cunio paid a sum of money as rental of defendantst
bar business for the season. Under the arrangement it was agreed
that Cunio was to operate the bar, pay all bills and retain any
profits. So far as appears, the unlawful situation continues to
exist at the present time.

From the facts stated above, it is clear that the lloensees, in
violation of R. S. 33:1-34, failed to notlfy the local issuing
cauthority of the change of facts set forth in the license application
end that they "farmed out¥® their license to Joseph Cunio. Hence they
are guilty as to Charges 1 and 2. :

Under the 01rcumstances I have no alternative except to suspend
the license for the balance of its term. Leave is given to file &
petition for relief if and when the illegal situation is corrected.
If such a petition is filed, testimony must be presented as to the
eligibility of Joseph Cunio to hold a license so that a proper period
of suspension may be fixed if relief is granted.

Accordingly, it is, on this 20th day of March, 1951,
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ORDERED that Plenary Retail Consumption License C-32, issued.
by the Township Committee of the Township of Lakewood to darry Cohen
& Mollie Kornfeld, t/a La Rumba Bar, for premises 705 Madison Avenue,
Lakewood, be and the same is hereby suspended for the balance-of its
term, effective at 2:00 a.m. March 24, 1951

ERWIN B° HOCK. . -
Dinector@

7. DISCIPLINARY PROCEEDINGS - SALE 70 MINOﬁn- PRIOR RECORD - LICENSE
SUSPENDED FOR 15 DAYS, LESu 5 'FOR PLEAoll’“

In the Matter of D1s01pllnary ;\f.')v
Proceedings against - : RN

WALTER MORYL ) - o
500 Passaic Avenue , »CQNCLUSIONS
East Newark, N. J., - ) AND ORDER

Holder of Plenary Retail Consump- )

tion-License C-11, issued by the

Borough Council of the Borough of )

East Newark.

Gerald A. Caruso, Esq., Attorney for Defendant-licenseeg.

Edward F. Ambrose, Esq., appearing for Division of Alcoholic
Beverage Control.

BY THE DIRECTOR:

Defendant has pleaded non vult to a chazge alleglng that he
sold, served and delivered and permitted and suffered the sale,
service and delivery of alcohollc beverages to a minor, in v1olab10n
of Rule 1 of State Regulations No. 20.

On the night of February 17-18, agents of the State Division of
Alcoholic Beverage Control obscrvea on the defendantts licensed
premises Henry ---, a minor, then clightly under 20 years of age,
being sold and served beer and being allowed to consume the said
alcoholic beverage.

Defendant has a prior record. In August 1950, his license was
suspended for two days by the local issuing authority after a plea
of guilty to a charge of sales of alcoholic beverages in open con-
tainers for off-premises consumption. I shall suspend the license
for the minimum period usual in unaggravated cases of sales to
minors, ten days, adding five days for the prior record. Remitting
five days for the plea will leave a net suspension of ten days.

Lecordingly, it is, on this 15th day of March, 1951,

ORDERED that Plenary Retail Consumption License C-11, issued by
the Borough Council of the Borough of East Newark to Walter Moryl,
for premises 500 Passaic Avenue, East Newark, be and the same is
hereby suspended for a period of ten (10) days, commencing at 2:00
a.m. March 23, 1951, and terminating at 2:00 a.m. April 2, 1951.

ERWIN B. HOCK
Director.
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8. STATE LICENSES - NEW APPLICATIONS FILED,

Joseph, Alfred, George, Walter and Charles Nash
t/a Cnasq Nash & Sons
6L Hutton Street. - v
Jersey City, No J. ;
Application. for transfer of addltlenal warehouse from 345 Essex St

Hackensack, N, J, to- 3711 Dell Avenue North Bergen, N. J. filed
March 14, 1951a”' T

Lehigh Warehouse & Transportatlon Cood
Ft. of Doremus Avenue .
Port Newark, N. J.

Appllcatlon for Public. Warehousc License filed March 15, 1951°

New Jersey Apple Growers, Inc. e
Cottrell?s Road, Browntown, Madison Township, Mlddlesex County, N.d.
Application for Limited Dlstlllery Llcenee filed March 15, 1951,

"Waugh Beverage Ince

19. Francis St. @

Gloucester City, N. J. '
Appllcatlon for additional Warehouse at Intersectlon of Fllmore .
St &. Rldgeway Ste, Gloucester City, No. Jo flled March 16 1951

Joseph ' Gallopo, ‘Sr.
1003 Florence Avenue
Union ‘Beach, N, Je

Appllcatlon for Transportatlon Llcense filed March 21 1951

Metropolls Brewery of N, J,, Inco'
N/E Cor. Lalor & Lamberton Stsa
Trenton: lO N. J,

Apollcatlon for ILimited Brewery Llcenae filed Narch 22 19510_

Paulsboro Bottling Co., Inc° o

26-28-30 Capitol St. g

Paulsboro, N.- J. - - ’
Application filed March 27 1951 for transfer of State
Beverage Dlstrlbutor‘s Llcense from Frank Alampi.

| (a %% %%%

Director.



