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Notice o f A p p lic a tio n  fo r  A V fil o f  C e r tio ra r i.

n o t i c e  o f  a p p l i c a t i o n  f o r  w r i t  o f  c e r t i o r a r i .

S erv ed  A u gu st 30, 1919.

St a t e  or N e w  J e r s e y , "1 ui?

Co u n t y  o f  E s s e x . o i

- Clarence H . U ed d en , o f fu ll ago, being duly sw orn, on h is 10  
oath, according to law , d ep o ses  and sa y s:

That he is  a c itizen  o f the C ity  o f N ew ark, C ounty o f E ssex  
and State  o f N ew  J ersey .

That all licen ses to  se ll in tox ica tin g  liquor in  sa id  C ity o f  
Newark exp ire at m id n igh t oil the th ir tie th  day  o f June in each  
year, and new  licen ses run from  the first day  o f Ju ly .

Deponent fu rth er  sa y s th a t on the 30th d ay  o f Ju n e, .1919, 
the said C ity  o f N ew ark, through  the D epartm en t o f P ub lic  
Safety, granted  to one T hom as C. H a y es a  licen se  to se ll sp irit-  
nous, v inous, m alt and brew ed liquors a t N o. 146 P lan e  street, in  
said City o f N ew ark, for  one year  from  J u ly  1, 1919, to J u ly  1,
1920.

Deponent fu rth er  sa y s th a t sa id  licen se w as im properly  and  
illegally granted  for  the fo llow in g  reason s:

First. B ecau se  the F ed era l sta tu te, pop ularly  known as the  
“ W ar-Tim e P roh ib ition  A c t ”  (P u b lic  A ct No. 243— 65th Con-
gress, Sect. 1 (F ou rth , par. 2) ), approved N ovem ber 21, 1918, 
forbids the sa le fo r  b everage pu rp oses o f any d istilled  sp ir its  
or of any beer, w ine, or other in tox icatin g , m alt or v inou s liquors ¿0  
for beverage p u rp oses, except for  export, a fter  Jun e 30, 1919,
“ until the conclusion  o f the p resen t w ar, and th ereafter  until 
the term ination o f dem obilization , the date o f w hich shall be 
determined by  the P resid en t o f the U n ited  S ta tes ’ ’ ; and th ere-
fore, since the p resen t w ar h as not been concluded, nor has 
demobilization been term in ated  as a foresa id , th is gran t o f a 
license to se ll “ sp iritu ou s, v inou s, m alt and brew ed liq u o rs”  for  
a period o f one yea r  from  J u ly  1, 1919, to  Jun e 30, 1920, w as  
contrary to the L aw s o f the U n ited  S ta tes  of A m erica, which  
take precedence over an y  N ew  J e rse y  sta tu te  w hen the tw o are 46  
in conflict, and th erefore  the officials o f  the C ity  o f N ew ark  were  
without law fu l au th ority  to g ran t sa id  license.

Second. B eca u se  the sa id  licen se  w as issu ed  in  conflict w ith  
the C onstitution o f the U n ited  S ta tes  o f A m erica, w hich for-
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N o tic e  o f  A p p lic a t io n  f o r  W r i t  o f  C e r t io r a r i .

bid s a f te r  J a n u a r y  1.6, 1920, th e  sa le  o f  in to x ic a tin g  liquor for 
b everage  p u rp o ses , and  sa id  issu a n c e  w a s  th ere fo re  illeg a l and 
void.

T h ird . B eca u se  sa id  a c tio n  o f  sa id  officials w as in  divers 
oth er  r esp ec ts  irreg u la r , co n tra ry  to  la w  and  vo id .

A n d  dfeponent th e re fo re  p r a y s  th a t he m a y  h a v e  a  w rit of 
c er tio r a r i a llo w ed  h im  to  h a v e  th e  sa id  lic en se  se t  asid e and 
rev ersed .

C L A R E N € E  H . H E D D E N .

S u b scr ib ed  an d  sw o rn  to  b e fo re  m e th is  
25th  d a y  o f  A u g u s t , 1919.

W m . E . D a v e n po r t ,
N o ta r y  P u b lic  o f  N . J .

><)

40
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W rit o f C e r tio ra r i .

WRIT OF CERTIORARI.

T h e S ta te  o f  N ew  J e r s e y  to  the D ep a rtm en t o f  
( s e a l ) P u b lic  S a fe ty  o f  th e  C ity  o f N ew ark  and  W illia m  J .

E g a n , C ity  C lerk  o f  th e  C ity  o f N ew ark . Gr e e t i n g  :
W e b e in g  w illin g  fo r  cer ta in  rea so n s to  be cer tified  o f the cer-

tain p ro ceed in g s h ad  b y  th e  D ep a rtm en t o f  P u b lic  S a fe ty  o f the  
City o f N ew ark  in  con n ection  w ith  th e  a p p lica tio n  o f one T h om as  
C. H a y es fo r  a  lic en se  to  se ll  sp ir itu o u s, v in o u s, m a lt and  
brewed liq u ors a t  N o . 146 P la n e  s tree t, in  sa id  C ity  o f N ew ark , 
County o f  E s s e x  and  S ta te  o f  N ew  J e r se y , and  th e  licen se  
granted  to  him  in  accord an ce th erew ith  on  or abou t J u n e  30,
1919, ; . \  " ' 4 * 7

Do h ereb y  com m an d y o u  th a t th e  sa id  licen se  and  th e  record s  
of the sa id  D ep a rtm en t o f P u b lic  S a fe ty  o f  th e  C ity  o f N ew ark  
aforesa id , to g e th er  w ith  a ll o th er  th in g s  to u ch in g  or con cern in g  
the sa id  licen se , b y  w h a tev e r  n am es th e  p a r tie s  m a y  th ere in  be  
called, as fu lly  and  e n tire ly  a s  b e fo re  y o u  th ey  m a y  rem ain , to  our  
Ju stices o f  the S u p rem e C ourt o f  J u d ica tu re  a t T ren ton , on  
the 23rd d a y  o f S ep tem b er , 1919, y o u  do c e r tify  and  send , to -
gether w ith  th is  w r it, th a t th ere in  m a y  be done w h at o f  r ig h t  
and accord in g  to  th e  la w s o f  th is  S ta te  sh ou ld  be done.

W i t n e s s , W i l l i a m  S. Gu m m e r e , E sq ., C h ief J u s t ic e  o f  our  
Suprem e C ourt, a t T ren ton , th is  th ird  d ay  o f  S ep tem b er, A . D  
1919. j m |

G. R o w l a n d  Mu n r o e ,
A tto r n e y .

E N O C H  L . J O H N S O N ,
C lerk .

1Ö

20

30

ALLOCATOR.

I  a llow  th is  w r it. I t  i s  n o t to  o p era te  a s  a sta y . ^

W M . S . G U M M E R E ,
C. J .
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R easons.

REASONS.

New Jersey Supreme Court

P ro secu to r, 

vs.
On Certiorari. 

R easons.
Th e  D e pa r t m e n t  o f  P u b l i c  S a f e t y  o f  t h e  

Ci t y  o f  N e w a r k , W i l l i a m  J. E ga n  (City 
Clerk of Newark) and T h o m a s  C. H a y e s ,

D efen da n ts.

T h e sa id  p ro secu to r , b y  Gr. R o w la n d  M unroe, h is  attorney  
* ' com es an d  p r a y s  th a t the p ro ceed in g s , ord er or determ ination  

had  or m ad e b y  the D e pa r t m e n t  o f  P u b l i c  S a f e t y  o f  t h e  C i t y  

o f  N e w a r k , in  co n n ection  w ith  th e  a p p lica tio n  o f  T hom as C. 
H a y e s  fo r  a lic en se  to  se ll sp ir itu o u s , v in o u s, m a lt  and brewed 
liq u o rs in  sa id  C ity  o f  N ew ark , on or abou t th e  30th  day of 
J u n e , 1919, m a y  be se t a s id e , r ev ersed , and  fo r  n o th in g  holden, 
fo r  th e  fo llo w in g  r ea so n s:

. F i r s t - B eca u se  th e  a p p lica n t fo r  sa id  lic en se  ap p lied  for a 
licen se  to se ll such  liq u o rs  fo r  one y e a r  fro m  J u ly  1 , 1919, to 
J u ly  1 , 1920, an d  sa id  lic en se  w a s g r a n te d  fo r  sa id  period, 

m  w h ile  th e  ia w s  o f  th e  U n ite d  S ta te s  o f  A m er ica  (P u b lic  Law  
N ° v :245, a p p ro v ed  b y  th e  P r e s id e n t  N ovem b er  2 1 , 1918), pro-
v id in g  fo r  W a r-T im e  P ro h ib it io n , 1 * fo rb id s  throu gh ou t the 
U n ited  S ta te s  th e  sa le , fo r  b ev era g e  p u rp o ses , o f  a n y  distilled  
sp ir its  or o f  a n y  b eer, w in e , or o th er  in to x ic a tin g  m a lt or vinous 
liq u ors, a fte r  J u n e  30, 1919, “ u n til th e  con c lu sio n  o f  the present 
w ar an d  th e r e a fte r  u n til th e  term in a tio n  o f  d em ob ilization , the 
d a te  o f  w h ich  sh a ll be d e term in ed  b y  th e  P r e s id e n t  o f  the United  
S t a t e s ; '* *

A n d , th ere fo re , s in ce  th e  p r e sen t w ar  h a s n o t been  concluded, 
nor h a s d em o b iliza tio n  b een  term in a ted  a s  a fo re sa id , the grant 
e l  a  lic en se  to  se ll  4sp ir itu o u s , v in o u s, m a lt an d  brew ed  liq uors’’ 
in  sa id  C ity  o f  N ew a rk , fo r  a p er io d  o f  one y e a r  from  J u ly  1, 
1919, to  J u n e  30th , 1920, is  co n tra ry  to  th e  la w s o f  the United 
S ta te s  o f  A m erica , w h ich  tak e  p reced en ce  o v er  a n y  S ta te  law
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Reasons.

of the S ta te  o f  N ew  J e r s e y  w h en  the tw o are in  conflict, and, 
therefore, th e  D ep a r tm en t o f  P u b lic  S a fe ty  o f  th e  C ity  o f  
N ew ark w a s w ith o u t la w fu l a u th o r ity  to  g ra n t sa id  licen se .

Seco nd . B eca u se  th e  sa id  lic en se  w a s  issu ed  in  conflict w ith  
the C on stitu tion  o f  th e  U n ite d  S ta te s  o f  A m erica , w h ich  fo r -
bids, a fte r  J a n u a r y  16, 1920, th e  sa le  o f  in to x ica tin g  liq u ors, 1 0  
for b everage  p u rp o ses , an d  sa id  issu a n ce  w a s, th ere fo re , i lle g a l  
and void . H l

Th i r d . B eca u se  sa id  a c tio n  o f  sa id  D ep a rtm en t o f P u b lic  
S a fe ty  w a s in  d iv ers  o th er  r esp ec ts  irr eg u la r , c o n tra ry  to  la w  
and vo id , an d  sh ou ld  be se t  a s id e  an d  be fo r  n o th in g  holden .

(S ig n e d )  G. R O W L A N D  M U N R O E ,
A tto rn e y  fo r  Prosecu tor.

20
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CERTIFICATE OF CLERK ON RETURN.

In  ob ed ien ce  to  th e  com m and o f  th e  w ith in  w r it, d irected  to 
m e, I , W illia m  J . E g a n , C ity  C lerk  o f  th e  C ity  o f N ew ark , do 
h ereb y  c e r t ify  an d  sen d  to  th e  H o n o ra b le  th e  J u s t ic e s  o f the 
S u p rem e C ourt o f  J u d ica tu re  o f  th e  S ta te  o f  N e w  J ersey , a 

j cer ta in  lic en se  to  se ll  sp ir itu o u s , v in o u s, m a lt an d  b rew ed  liquors 
a t  N o . 146 P la n e  s tree t, in  th e  C ity  o f  N ew ark , is su e d  b y  the 
D ep a rtm en t o f  P u b lic  S a fe ty  o f  th e  C ity  o f  N ew a rk  to  Thom as 
C. H a y e s , w h ich  sa id  lic en se  is  d a ted  the 3 0 th  d a y  o f June 
A . D . 1919, an d  th e  reco rd s o f  sa id  D ep a rtm en t o f  P u b lic  Safety  
o f  sa id  th e  C ity  o f  N ew ark , to g e th er  w ith  a ll th in g s  touching  
an d  co n cern in g  th e  sa id  lic en se  a s  fu lly  an d  en tire ly  as before 
m e th e y  rem ain , to g e th er  w ith  th e  sa id  w r it, a s  w ith in  I  am 
com m anded.

20 - In  W itn e ss  W h e r eo f  I  h a v e  h ereu n to  se t  m y  han d  and  affixed 
th e  se a l o f  th e  C ity  o f  N ew ark , th is  22nd d a y  o f  Septem ber,
1919.

W . J . E G A N ,
( s e a l ) C ity  C le r k  o f the C ity  o f N ew ark .

W i l l i a m  J . B r e n n a n ,
D irector.

F r a n k  J . Mc N u l t y ,
D ep u ty  D irector.

A. J . Coz zolino ,
C om m ission er o f L icen ses.

1
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Return.

D E P A R T M E N T  O F  P U B L IC  S A F E T Y .

L i c e n s e  D i v i s i o n .

C ity  H a ll, N ew ark , N . J .

In sp ec to rs: In sp ec to rs :
Josep h  E . F le tch er , G eorge A . R oehm , lift
Charles M. J e ssu p . A u g u s t  II. G ew ecke.

D ear S ir :
Y ou are h ereb y  n o tified  th a t a ll w h o lesa le  and r e ta il liq uor  

licenses, dan ce h a ll a n d  r e sta u ra n t lic e n se s  in  con n ection  w ith  
the sale o f  liq u or w ill  ex p ire  on  J u ly  1, 1919.

Y ou are  th ere fo re  o rd ered  to  ap p ea r  a t th e  L icen se  D iv is io n , 
D epartm ent o f P u b lic  S a fe ty , C ity  H a ll, in  p erson , n o t la ter  
than Ju n e  10 n ex t, i f  y o u  in ten d  to  file yo u r  a p p lic a t io n 'fo r  a  
renew al o f  y o u r  licen se . ... ^

N o ren ew a ls w ill  be co n sid ered  i f  a p p lica tio n  an d  lic en se  fe e s  
are not in  th is  office b y  J u n e  10th.

To save  tim e and  a v o id  m ista k es  the resp ec tiv e  fe e s  w ill  be  
as fo llo w s, and  a ll checks m u st b e certified  an d  m ade ou t to
the order o f  W . J . E g a n , C ity  C lerk :

 ̂ R e ta il  L iq u or  L ic e n s e . ................... i . . . . .  . .$500  ■
W h o le sa le  L iq u or  L ic e n s e ................ : . . . . . .  550
D an ce H a ll L ic e n s e ............................. ..................  100
R esta u ra n t ( fo r  50 ch a irs or l e s s ) . . . . . . .  10
R esta u ra n t ( fo r  over  50 c h a ir s ) ........... . . .  20 3 0
B eer  B o tt lin g  L ic e n s e ................... .................. .... 200

The fo llo w in g  is  an  act a u th o riz in g  a  refu n d  o f  cer ta in  licen se  
fees w h en ever  th e  sa le  o f  in to x ica tin g  liq u ors fo r  b ev era g e  p u r-
poses is  p roh ib ited  b y  l a w :

1. “ W h en ev er  th e  sa le  o f  in to x ica tin g  liq u o rs fo r  b ev era g e  
jm rposes sh a ll be p ro h ib ited  b y  law ; a n y  p erso n  h o ld in g  a  
licen se to se ll such  liq u o rs  m a y  su rren d er such licen se , and sh a ll 
thereupon becom e e n tit le d  to  a  re fu n d  o f such  p o rtio n  o f  the  
licen se fe e  p a id  b y  h im  as th e  u n ex p ired  term  th e re o f a t th e  ^  
tim e o f such su rren d er  b ea rs to  th e  w h o le  p er io d  fo r  w h ich  
such licen se  sh a ll h a v e  b een  gran ted .

2 . “ T h is a c t sh a ll tak e e ffec t im m e d ia te ly .”

T h is n o tice  is  final. -
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R e tu rn .

T r u stin g  y o u  w ill  g iv e  th is  n o tice  y o u r  im m ed ia te  attention  
an d  n o t w a it  u n til th e  la s t  d ay , w e  b eg  to  rem ain ,

R e sp e c tfu lly  y o u rs,

W IL L IA M  J . B R E N N A N ,
•Jan- D ir e c to r  o f  P u b lic  S a fe ty .

A . J . C O ZZO LIN O ,
C o m m iss io n e r  o f  L ic e n se s .

, ,  A P P L IC A T IO N  F O R  R E T A IL  L IQ U O R  L IC E N S E .

N ew ark , N . J ., J u n e  9th, 1919.

T o  th e  D irec to r  o f  P u b lic  S a fe ty  o f  th e  C ity  o f  N ew ark—  
C o m m iss io n e r :

2 0 ;
I  h ereb y  r e sp e c tfu lly  m ak e a p p lica tio n  fo r  a  licen se , and make 

th e  fo llo w in g  sta tem en t in  r ep ly  to  q u estio n s  h ere in a fter  m en-
tio n ed :

N am e- o f  a p p lica n t, T h om as C. H a y es .
B u s in e ss  A d d r ess , 146 P la n e  stree t.
R esid en ce , 146 P la n e  stree t.
W h a t w a s  y o u r  occu p a tio n  p r io r  to  th e  tilin g  o f th is  app li-

ca tio n  ! S a lo o n k eep er .
A r e  y o u  a  c itizen  o f  th e  U n ite d  S t a t e s !  Y es.
W h ere  w ere  y o u  b o r n ! N ew  B r ita in , Conn.
D a te  o f  B ir th !  1862.
W h en  an d  w h ere  w ere  y o u  n a tu r a liz e d !
W h ere  h a v e  y o u  res id ed  fo r  th e  p a s t  five y e a r s !  146 P lane  

stree t.
H a v e  y o u  ev er  k e p t a sa lo o n  b e fo r e !
W h ere  an d  fo r  h ow  lo n g  a t im e !  146 P la n e  s tr e e t;  18 years.
A r e  y o u  g o in g  to  con d u ct th is  sa lo o n  y o u r s e lf !  Y es.
I s  th ere  a n y b o d y  in te r e s te d  in  th e  b u sin ess  w ith  y o u !  No.

I f  so , s ta te  nam e.
I s  h e a c it iz e n !  A d d r e s s !

4i0- .
W ere  y o u  ev er  co n v ic ted  o f  a n y  crim e or m isd em ea n o r! No. 
W h a t is  th e  se a tin g  c a p a c ity !
H a v e  y o u  a  d an ce h a l l!  N o . G ive size.
H a v e  y o u  a c a b a r e t!  N o .
H a v e  y o u  a h o te l!  N o . H a v e  y o u  a  b o w lin g  alley! No.
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R etu rn .

H ave y ou  d an cin g  in  y o u r  —--------? N o. I f  so , g iv e  s ize  o f
dancing space.

W h at P o lice  P rec in c t is  y o u r  sa loon  lo ca ted  in? 2nd.
W hat W a rd  is  y o u r  sa lo o n  lo ca ted  in? 2nd.
W hat D is tr ic t  is  y o u r  sa lo o n  lo ca ted  in? 12th.
W ill you  ex p o se  th e  lic en se  cer tifica te  in  th e  w in d o w  o f  you r  

place o f b u sin ess?  Y es.
H ave yo u  In ter n a l G overnm ent T a x  C ertificate?  Y es. D ate?

1918. U n d er  w h a t nam e? T h om as C. H a y es .
W ill yo u  ex p o se  th e  G overn m en t T a x  C ertificate  in  th e  w in -

dow o f yo u r  p lace  o f  b u sin ess?  Y es.
I f  licen se  is  g r a n ted  do y o u  a g ree  to  con d u ct yo u r  b u sin ess  

in  fu ll com p lian ce  o f  th e  la w s o f th e  S ta te , O rd in ances o f  the  
C ity and O rders o f  th e  P u b lic  S a fe ty  D ep artm en t?  Y es.

B y  w hom  are  sa id  p rem ises  ow ned? B a lla n tin e  B r ew in g  Co.
A d d ress ------------------------------------------- . 2ft
S ince w h en  h a v e  p rem ises  been  co n tin u o u sly  occu p ied  as  

saloon ? T h ir ty  y ea rs .
H ave y o u  ev er  h a d  a  lic en se  r e fu sed  y o u  or revoked? N o.
T h is a p p lica tio n  h a s m y  ap p rova l.

T itle .

30

40



R e tu r n .

IG

E n d o rsem en t:
C O P Y

A P P L IC A T IO N  F O R  
R E T A IL  L IQ U O R  L IC E N S E .

10  ¡r N am e, T h om as C. H a y es .
P la c e  o f  b u sin ess , 146 P la n e  stree t. 
R esid en ce , 146 P la n e  stree t.
W h ere  born , N ew  B r ita in , Conn. 
L ice n se  N o . 510.
W a rd , 2nd.
D is tr ic t , 12th.
D a te  w h en  p resen ted , J u n e  9th , 1919. 
D a te  w h en  p a id , J u n e  9th , 1919.
D a te  w h en  g ra n ted , J u n e  30th , 1919. 

2 0 ; D a te  o f  ex p ira tio n , J u ly  1 st, 1920. 
In v e s t ig a te d  b y  - — ---------------------—.

S t a t e  o f  N e w  J e r s e y ,

C i t y  o f  N e w a r k .

T h o m a s C. H a y e s , b e in g  d u ly  sw orn , on  h is  oa th  d ep o ses and 
sa y s  th a t h e  is  th e  su b scr ib er  n am ed  in  th e  w ith in  app lication ; 
th a t th e  sta tem en ts  an d  a n sw e rs  th ere in  con ta in ed  are true; 

o p  th a t  h e  is  a c it izen  o f  th e  U n ite d  S ta te s , and  is , an d  h as'been , 
fo r  a t le a s t  one y e a r  n e x t  p reced in g  th e  d a te  o f  sa id  applica-
tion , a r e s id en t o f  th e  C ity  o f  N ew a rk  an d  is  en tit le d  to  receive 
the. lic en se  a p p lied  fo r .

T H O M A S  C. H A Y E S .

S w o rn  to  b e fo re  m e th is  9th  
d a y  o f  J u n e , 1919.

N a m e o f  W itn e ss .
40:

Geo r ge  A . R o e h m,
N o ta r y  P u b lic  o f  N e w  J e r s e y .
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R etu rn .

A b stracts o f  a m ee tin g  o f  th e  D ep a rtm en t o f  P u b lic  S a fe ty , 
E xcise D iv is io n , h eld  J u n e  30, 1919.

N ew ark , N . J ., J u n e  30, 1919.

A  m eetin g  o f  th e  D ep a rtm en t o f  P u b lic  S a fe ty , E x c ise  D i-
vision, w as h e ld  on th e  ab ove d a te  in  the C ity  H a ll a t 9 :30  
A. M., D irec to r  B ren n a n  p resid in g .

M i n u t e s .
M inutes o f  la s t  m ee tin g  w ere  rea d  an d  ap p roved .
The fo llo w in g  lic en se s  and  tr a n sfe r s  w ere  g ra n ted  b y  D irecto r  

B ren n a n :
•  # #■ # # * # * ' •  # * *

510 T h om as C. H a y e s , 146 P la n e  street.
# #  # # * * * * * * * *

Clerk o f the E x c is e  D iv is io n , 
D ep artm en t o f P u b lic  S a fe ty .

C ity  C lerk. 20

A F F I D A V I T  O F  C H A R L E S  F . S H A S T N Y .

St a t e  of  N e w  J e r s e y , 'l „
>s s.

Co u n t y  of  E s s e x .

C harles F . S h a stn y , o f  fu ll  ag e , b e in g  d u ly  sw o rn  accord in g  30  
to law , on h is  oath  sa ith  th a t h e  is  a clerk  in  th e  office o f  th e  
“ N ew ark E v e n in g  N e w s ”  an d  th a t a n otice  o f  w h ich  th e  an -
nexed is  a tru e  cop y , w a s p u b lish ed  on the 19th  d a y  o f  J u n e ,
A. D. 1919, in  th e  sa id  “ N ew a rk  E v e n in g  N e w s ,”  a p u b lic  
new spaper, p r in ted  and  p u b lish ed  a t N ew ark , in  th is  S ta te , 
and con tin u ed  th ere in  fo r  fo u r  d a y s su cc ess iv e ly  th erea fter , 
m aking five in ser tio n s  in  all.

C H A R L E S  F . S H A S T N Y .

40
Sw orn and  su b scr ib ed  th is  24th  d a y  

o f Ju n e, 1919, b e fo re  m e,

He n r y  W. M o r r is .
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R e tu rn .

10

♦

Office o f
T h e D ep a r tm en t o f  P u b lic  S a fe ty ,

E x c ise  D iv is io n , 
o f  th e

C ity  o f  N ew ark .

C ity  H a ll, J u n e  19, 1919.

T h e fo llo w in g  is  th e  l is t  o f  n am es, re s id en ces  an d  p laces of 
b u sin ess o f  a p p lica n ts  fo r  lic e n se s , co n ta in ed  in  a ll app lications 
or p e t it io n s  m ade to  th is  h oa rd  fo r  th e  g r a n tin g  o f  licen ses to 
se ll  sp ir itu o u s , v in o u s, m a lt or b rew ed  liq u o rs, and n o t hereto-
fo r e  p u b lish ed  a cco rd in g  to  la w , to  w it :
P la c e  o f

B u s in e ss  N am e Residence
*  *  *  *  *  *  #  *  # #  *  #

146 P la n e  stree t. T h om as C. H a y e s . Sam e Place.
*  *  *  # # # # # # # #

W IL L IA M  J . B R E N N A N ,  
D ir e c to r f D e p a r tm e n t o f  P u b lic  S a fe ty .

A . J . Co z z o l i n o ,
C o m m iss io n e r  o f  L ice n se .

R E T A IL  E X C I S E  L IC E N S E .

T o S e ll  S p ir itu o u s , V in o u s , M alt an d  B rew ed  L iquors.

T h is  L ice n se  E x p ir e s  J u ly  1 , 1920.

T h e D ep a r tm en t o f  P u b lic  S a fe ty  
o f  th e  C ity  o f  N ew ark .

N o . 510.

B y  v ir tu e  o f  th e  L a w s o f  th e  S ta te  o f  N e w  J e r se y  relating  
th ere to , h a v e  an d  b y  th e se  p r e sen ts  do g r a n t to  
$500 $500

T h om as C. H a y es .
a  lic en se  to  se ll  sp ir itu o u s , v in o u s, m a lt  an d  b rew ed  liquors 

&  a t N o.
146 P la n e  S t.

in  sa id  C ity , fro m  J u ly  1, 1919, to  J u ly  1, 1920, Upon the con- 
o it io n s  an d  su b ject to  th e  p r o v is io n s  o f  th e  la w s reg u la tin g  the 
sa le  o f  in to x ic a t in g  an d  b rew ed  liq u o rs  an d  g r a n tin g  o f licenses 
th ere fo r .



13 " ' 1 i

R etu rn .

A p p roved  b y  A . J . C ozzolino , E x c ise  D iv is io n , B o a r d  o f  
Public S a fe ty , N ew ark , N . J ., J u n e  30th , 1919.

Issu ed  b y  W illia m  J . B ren n an , D irecto r  o f  D ep a rtm en t o f  
Public S a fe ty .

A ttested , W m . J . E g a n , C ity  Clerk.
T his L icen se  M ust B e  K e p t in  th e  W in d ow  o f  th e  L icen sed  P la ce .

10

20

W illia m  J . K ea rn s,
A tty . o f  D e fts .

The D ep a rtm en t o f  P u b lic  S a fe ty  o f th e  C ity  o f  N ew ark  and  
W illiam  J . E g a n , C ity  C lerk  o f  th e  C ity  o f N ew ark , 920 B road  30  
St., N ew ark , N . J .

F iled
Sep. 22, 1919.

Enoch L. J o h n so n ,
Clerk.

E n d o rsem en t on  “ R e tu r n .”

N E W  J E R S E Y  S U P R E M E  C O U R T .

Clarence H . H ed d en ,
P ro secu to r ,

v s .

The D ep artm en t o f  P u b lic  S a fe ty  o f  the  
C ity o f  N ew ark , et. a ls .,

D e fts .

On C ertiorari.
K ù f n V T Ì

40
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F in a l O rder.

FINAL ORDER.

N E W  J E R S E Y  S U P R E M E  CO UR T.

10
Cl a r e n c e  H. H e d d e n ,

'Th e  D e pa r t me n t  of  P u b l ic  Sa f e t y  o f  t h e

vs .

P ro se c u to r>

On C er tio ra r i. 

R u le.

Ci ty  o f  Ne w a r k  a n d  T h o ma s  C. H a y e s ,
D efen d a n ts .

The C ourt h av in g  in sp ected  the tran scrip t and proceedings 
o f  the D ep artm en t o f  P u b lic  S a fe ty  o f  the C ity  o f Newark, 
returned  w ith  the certiorari in  th is  cause, in  connection with 
the g ra n tin g  o f a licen se  to the d efen d an t, T hom as C. H ayes, 
to se ll sp ir itu ou s, v in ou s, m alt and brew ed liq u ors at No. 146 
P la n e  street, in  sa id  C ity  o f N ew ark, fo r  one yea r  from  Ju ly  1 , 
1919, the reason s fo r  rev ersin g  the determ in ation  o f said de-
partm en t, and h a v in g  heard  the argum ent o f counsel therein, 
and h av in g  d u ly  con sid ered  the sam e, do order th a t the deter-
m ination  o f  the sa id  D ep artm en t o f P u b lic  S a fe ty  authorizing 
the issu an ce  o f  th e sa id  licen se  to sa id  H a y es , and the said 
licen se  issu ed  in  accordance th erew ith  be reversed , set aside, 

Q m ade vo id  and fo r  n oth in g  holden, w ith  costs.

D a ted  N ovem ber 17th, 1919.

F . J . SW A Y Z E
J.

4Q
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N otice and G rou n ds o f A p p e a l.

NOTICE AND GROUNDS OF APPEAL.

F iled .

New Jersey Court of Errors and Appeals

Cla r en ce  H. H e d d e n , i
P ro secu to r-R esp o n d en t, j

f O n A p p lica tio n
v s • V fo r  S ta y .

T h e  De pa r t me n t  of  P u b l i c  Sa f e t y  of  t h e  / N o tice  o f  A p p ea l. 
Ci t y  of  Ne w a r k  a n d  T h o ma s  C. H a y e s , \

D efen d a n ts -A p p e lla n ts . ]

To G. R ow land M unroe, E sq u ire, A tto rn ey  fo r  P rosecu tor:

Ta k e  N o t ic e  th at the defen dan ts appeal to the C ourt of  
Errors and A p p ea ls  o f the S ta te  o f  N ew  J e r se y  from  the w hole  
of the judgm ent en tered  in  th is case, upon the fo llo w in g  
grou n d s:

1 . The C ourt refu sed  to d ism iss the w rit o f certiorari issu ed  
herein.

2. The C ourt below  erred  in  hold in g that prosecutor has  
the right to q u estion  by  d irect attack  the v a lid ity  o f the m unici-
pal action rev iew ed  herein .

3. The C ourt below  erred  in  hold ing the m unicipal action  
review ed resu ltin g  in  the issu an ce o f licen se to T hom as C. 
H ayes w as contrary to law.

4. The C ourt below  erred  in  hold ing th at the licen se  issu ed  
to Thom as C. H a y es  b y  the m unicipal au th orities o f the C ity  
of N ew ark is  in  v io la tio n  o f the A ct o f C ongress o f N ovem ber  
21, 1918, en titled , “ A n  A ct to enable the S ecretary  o f A g r icu l-
ture to carry  out d u rin g  the fiscal year  ending Jun e 30, 1919, 
the purpose o f the A ct en titled  ‘A n  A ct to provide further for  
the national secu rity  and d efen se  by  stim u latin g  agricu lture  
and fa c ilita tin g  the d istr ib u tion  o f agricu ltu ra l p ro d u cts ,’ and  
for other p u rp o ses .”

10

20

30

40
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N o tic e  a n d  G ro u n d s  o f  A p p e a l .

5. T h a t th e  p ro secu to r  w a s  in  la ch es in  m a k in g  application  
fo r  sa id  w r it  o f  cer tio ra r i.

6 . T h a t sa id  lic en se  w a s  is su e d  in  co n tem p la tio n  o f  Chapter 
158 o f  th e  L a w s o f  1919 o f  th e  S ta te  o f  N e w  J e r se y , which 
p ro v id es  fo r  a  reb ate  o f  th e  lic en se  fe e  in  ca se  th e  sa le of

10  in to x ic a tin g  liq u o rs  fo r  b ev era g e  p u rp o ses  sh ou ld  be generally  
p ro h ib ited  b y  la w , w h ich  act becam e e ffe c t iv e  on A p ril 15 
1919.

7. T h a t sa id  licen se , u n d er  th e  s ta tu te  e x is t in g  at the time 
o f  i t s  issu a n c e , w h ile  on  it s  fa ce  w a s  fo r  a  p er io d  o f  one year 
w as in  fa c t  an d  in  la w  fo r  an  in d eterm in a te  p er io d  under the 
a fo r e sa id  act.

8 . T h e C ourt b e lo w  erred  in  fin d in g  th a t th e  m u n icip a l action 
r ev iew ed  h ere in  w a s  i lle g a l a n d  co n tra ry  to  law , w h ereas said

20 C ou rt sh ou ld  h a v e  fo u n d  sa id  m u n ic ip a l a c tio n  to  be law ful.

D a ted , N ovem b er  17, 1919.

, W M . J . K E A R N S ,
A t to r n e y  f o r  th e  D e p a r tm e n t o f  Public 

< S a f e ty  o f  th e  C i ty  o f  N ew ark .

A N D B E W  V A N  B L A R C O M ,
A t to r n e y  f o r  T h o m a s  C. H a y e s .

SO 4* ,



Arthur W. Cross, Law Printer, 243 Market Street, Newark, N. J.

New Jersey Court of Errors and Appeals

Cl a r e n c e  H. H e d d e n ,
Prosecutor-Respondent,

vs.

T h e  De pa r t me n t  o f  P u b l i c  S a f e t y  of  t h e  
Ci t y  of  N e w a r k , T h o ma s  C. H a y e s , et ad.,

Defendants-Appellants.

On Certiorari.

On Appeal from  
Supreme Court.

BRIEF FOR PROSECUTOR-RESPONDENT.

The object of the w rit is correctly stated in the opening of 
appellants’ brief. One error of fact occurs, however. The w rit 
was originally applied for on August 25th, not September 3rd, 
as stated, but the Court, owing to its view of the importance 
of the m atter, ordered notice given to the City of Newark, and 
so the w rit was not considered and granted until September 3rd.

The m atters argued in appellants’ brief will be considered 
in the order followed therein, and reasons shown why the order 
of Mr. Justice Swayze in the court below should be sustained.

This case, it is understood, will be considered by the Court 
in connection with the similar case of Wilson v. Jersey City, 
also pending, and argued as No. 64 on this te rm ’s calendar.

In tha t case the essential facts are the same as in this one, 
and Justice Swayze, having filed a w ritten opinion in that case, 
and it being agreed on argum ent before him that the conditions 
were practically identical, no opinion in this case was filed. 
When the same points were raised, however, and were covered 
by the opinion of the Court below, in Wilson v. Jersey City, 
reference will be herein made to that opinion.

POINT I.

The prosecutor-respondent had the right and necessary stand-
ing to prosecute the writ in question.

In  this case, as in the other, it is argued tha t the prosecutor 
has no standing or right to be heard.
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The Court below held, on this point in Wilson v. Jersey City 
that the prosecutor, admittedly a citizen of Jersey City, though 
not specially injured in distinction from the rest of the public 
had, within the scope of Ferry v. Williams, 41 N. J. Law 332 
all necessary standing to prosecute the writ (case, p. 25; Wilson 
v Jersey City).

Appellant’s brief, however, attempts to distinguish the case 
at bar from Ferry (v. Williams, and to include it rather with the 
class of cases such as he cites, cases directly affecting property 
lights, highway cases where the prosecutor was not an abutting 
property owner, for instance, and where the courts have held 
that some special interest or injury, above the rest of the public, 
must be shown to enable a prosecutor to maintain his action 
under a prerogative writ. He relies upon three cases (Appel-
lan t’s Brief, p. 1), the latest of which is Oliver v. Jersey City, 
63 N. J. L. 634, confirming 63 N. J . L. 97.

This case considers and sums up the preceding cases, and 
clearly includes a case such as ours within the class where no 
special interest need be shown, when it says, at p. 100:

“ But in State v. Justices of Middlesex, Coxe 244; in State 
v. New Brunswick, id. 393; in State v. Griscom, 3 Halst. 
136; in State v. Holliday, id. 205; in State v. Rahway, 4 Vr. 
110; in State v. Tolan, id. 195, and in Ferry  v. Williams, 
12 id. 332, the writs of certiorari and mandamus were 
allowed to a prosecutor who had no interest in the subject- 
m atter of the litigation other than that which vested in 
every other citizen, and in all those cases no other remedy 
was available to the citizen to guard him from being de-
prived of his rights as one of the public. * * *

“ This apparent conflict in the cases” (highway cases as 
aforesaid) “ is logically reconcilable upon the rule laid 
down by Mr. Justice Dixon in F erry  v. Williams, when-
ever there is no other appropriate remedy, if the act at-
tempted to be authorized is permitted to be consum-
mated. ’ ’

In  the case at bar there long had existed in the Newark 
municipal authorities the right, under the state law, to grant 
such a license as the one in question. The act in granting the 
license was not one without a show of authority. The question 
to be decided was a novel one, viz.: W hat was the effect of the 
passage of the Federal Act in question, and the Federal Con-
stitutional Amendment in question, on the State law? And the 
only “ appropriate remedy” to review this municipal action was 
clearly by this prerogative writ.
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Criminal action to punish the licensee, a collateral attack, 
was not the appropriate remedy to get at the matter. ‘ ‘ The 
prosecutor,” as the Court below held in W ilson  v. Jersey  C ity , 
“ has the right to question by direct attack the validity of 
municipal action which may stand in the way of a prosecution for 
crime by the Federal authorities,”  as well, it would seem, as 
in the way of the State authorities, should State prosecution be 
attempted, as suggested in appellants’ brief.

The prosecutor, as a citizen, and simply because he was a 
citizen, had all needed standing to prosecute the writ in this 
case..

In the present case it is further urged, however, that the 
record does not set forth that prosecutor is a taxpayer and that 
this makes an added reason why he is not competent to maintain 
this writ.

As a m atter of fact the proper record in this case should not 
show anything about the prosecutor, except his name. The 
record proper begins with the writ (case, p. 3) and the printed 
applying affidavit for the writ, improperly called “ Notice of 
Application for W rit of C ertiorari” (case, pp. 1 and 2), is not 
properly any part of the record in this court. I t  was simply 
nart of the case considered by the Court for the allowance of 
the writ.

Chief Justice Gummere, in the presence of both the counsel 
who sign appellants’ brief, inquired, on the application for the 
writ, who the prosecutor was and whether he was a taxpayer. 
Counsel for prosecutor replied that he was a hat manufacturer 
in Newark and a taxpayer, and the writ was granted. This 
verbal statement, like the printed affidavit, is not legally a part 
of the record, but it also was before the Court and taken into 
account in granting the writ. The defendants had full oppor-
tunity, under the rules, to take testimony, or depositions, on 
this point, but they did not elect to do so, and there is nothing 
in the record affirmatively to show why the writ was granted. 
The Court below passed on the propriety of granting it, and 
this Court has ruled on the question of such an objection raised 
on appeal in this court in the case of A von  v. N eptune C ity, 57 
N..J. L. 701, p. 702 (Ct. of E rro rs), Dixon, J . (all concur):

“ With regard to the objection that the prosecutor of the 
writ * * * was not shown to have owned any lands along 
the line of the proposed railway or within the borough 
* # * therefore its right to complain * * * does not appear, 
we think that, after the allowance of the writ, such right
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should be assumed in the absence of proof to the con-
trary. * * * On final hearing, his right to prosecute is 
not prim arily involved, unless the return of the writ or 
the proofs taken under it affirmatively show his lack of 
legal interest in the controversy. ’ ’

Appellants’ brief cites two cases on this point. They are both 
cases in the Supreme Court. The first follows the line of this 
Court in the Avon case, and the second cites with approval the 
first case, which is W hite v. A tla n tic  C ity , 62 N. J. L. 644, Gum- 
mere, J., gave the opinion of the Court, and at p. 645 says :

“ The prosecutor in this case both sued out the writ 
and prosecuted i t  before this Court, as a citizen and tax-
payer of Atlantic City. He did not, however, submit any 
proof upon this point, and it is insisted that, because of 
his failure to do so, this w rit should be dismissed.

“ The rule that the plaintiff in certiorari must prove his 
i status is not universal, and those cases in which he prose-

cutes as a citizen and. taxpayer are exceptions. In those 
cases his right to prosecute will be presumed to exist 
without proof, in the absence of any call for evidence on 
the subject. West Jersey Traction Co. v. Camden, 29 
Vroom 362.”

This case, it should be noted, was a review by certiorari, of 
a license to sell liquors, and no special interest in, or injury to 
the prosecutor was shown or, apparently, suggested.

In the case at bar there is no ground for the suggestion that 
lire prosecutor is not a citizen and a taxpayer (if the latter 
characteristic is a necessary, feature of such a case as this, which 
is neither conceded nor disputed), but there is a well established 
Xifesumption that the w rit was properly granted, in the absence 
of proof to the contrary.

The reference in appellants’ brief to F erry  v. Williams, dis-
cussed supra, is incorrect as to the apparent object of the case, 
I t  was not brought to gain evidence of violation of law to lay 
the facts before the prosecutor of the pleas, but rather to attack 
the regularity of the issuance of the liquor license in question. 
I t  will be noted, also, that the prosecutor is referred to simply 
as ‘ ‘ a citizen of Orange. ’ ’ The following quotations are much 
in point on the standing of the ordinary citizen in such a case.

The decision, as reported in 41 N. J . L. at p. 332 (opinion by 
Dixon, J.), reads:

“ The.relator in this case, a citizen o f Orange, believing 
that the requirements of this law as to these letters of 
recommendation were not obeyed, and desiring, with other 
citizens, to secure a due observance of its provisions, ap-
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plied to the collector of taxes for an inspection of the 
letters on which the existing licenses had been granted.
* * * The relator now seeks a writ of mandamus to enforce 
his alleged right of inspection, and the collector denies 
that he has such a right. * * *

P. 334. “ The relator asserts no interest to be sub-
served by an inspection of these letters, except that com-
mon interest which every citizen has in the enforcement 
of the laws and ordinances of the community where he 
dwells.

# *  # *  *  *

P. 336. “ Nor is it essential that his interest should 
be private, capable of sustaining a suit or defense on his 
own personal behalf. I t  will justify his demand for in-
spection, if he may act in such suit as a representative 
of a common or public right. * * *

At p. 337. “ If  inspection * * * will be granted to a 
private individual when he is seeking merely the further-
ance of his own private ends, a fortiori should it be ac-
corded to him when he is aiming a t the accomplishment 
of a public purpose, as to which the courts will assist 
his design through a suit instituted by him in the public 
behalf.

“ The English rule, that the redress of wrongs, arising 
from usurpations and unlawful acts of public officers, 
which do not directly affect private persons or property, 
must be attained through the suit of the Attorney General, 
has not been generally followed in the practice of this 
State. Indeed, it is not uniformly observed in the mother 
country. * * *

P. 338. “ There are certainly instances of interference 
by the Courts with official action affecting only public 
rights at the suit of private persons, where questions of 
taxation were not at all concerned (cases cited and quoted 
from). * * *

P. 339. “ These cases seem to indicate that with us the 
exception to the rule is extended so far as to justify this 
Court in acting by mandamus, certiorari or quo warranto, 
at the instance of private persons, for the redress or pre-
vention of public wrongs by which bodies and officers, 
whose official sphere is confined to some political division 
of the State, whenever the applicant is one of the class 
of persons to be most directly .affected in their en3oyment 
of public rights, and the public convenience will be sub-
served by the remedy desired. *

“ The present controversy relates to a m atter of public 
police of universally recognized importance, concerning 
a traffic which, in the opinion of many, largely adds to 
the disorders of society and the burdens of taxation; and
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it cannot be alleged tha t private interests are not as much 
involved in its due regulation by law as they are in other 
public questions about which heretofore individuals have 
m aintained a standing. * * * Let the mandamus prayed 
for be aw arded.”

This decision adm irably sets forth  the nature of the interest 
of the prosecutor in this case and his standing before this Court. 
H is citizenship in the community affected is his sufficient cre-
dential.

POINT II.

The prosecutor proceeded with due diligence and is not barred, 
by laches.

As explained to the Court below, in the Jersey  City case, as 
will appear therein {W ilson  v. J e rse y  C ity  (case, p. 14 and p.5)), 
the w rit was obtained the day after the license was granted. It 
was a test case for Jersey  City, where 734- similar licenses were 
granted the same day, as were 1,300 in Newark. As it was a 
test case, the first case of the kind in the State, rather than 
m ultiply cases it was thought best to await the decision in this 
Je rsey  City case before bringing others, concerning Newark or 
elsewhere.

As soon after the. decision in the Jersey  City case as vacation 
sittings of the Court would permit, the application for this writ 
was made. In  fact, the final order in W ilson  v. Jersey  City 
was. entered (that case, p. 26) on September 2, 1919, the day 
before this w rit was granted, and, as before stated, a previous 
application had already been made to the Court on August 25, 
1919, but hearing was deferred u n til the City of Newark should 
have form al notice of the application.

This explanation, made on the argum ent below on the granting 
of the writ, met with the hearty  approval of the Court and offset 
this suggestion of laches.

The cases cited in appellan ts’ brief on the question of laches 
would seem to have little relevancy to this cáse at bar.

B rodhead  v . F reeh o ld ers, 72 N. J . L. 118, concerned a writ 
allowed. December 31, 1903, to review a resolution of July 8, 
1903, nearly six months prior, providing for the ordering of 
index books, which had to be specially printed and which were 
prin ted before the w rit was applied for. The Court naturally 
held:
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“ We think the prosecutor failed to move with sufficient 
promptness when he waited until the books had been made 
and delivered to the county, and for this laches the w rit 
must be dism issed.”

In S tu rr  v. E lm e r , 75 N. J . L. 443, there was more than a y e a r’s 
delay in applying for the w rit of certiorari, and yet the Court 
held, at p. 446, opinion by Trenchard, J

“ I t  does not seem to us that the delay * * * has re-
sulted in any detrim ent to the borough,”  and the issue of 
the w rit was upheld.

As appellants’ brief says: “ W hat is vigilance must be tested 
by the peculiar facts of each case.”

The striking fact in this case is tha t the case is before this 
Court now, for consideration a t the same time as the other case, 
W ilson v. J ersey  C ity , in which the w rit was granted the very 
day after the license was issued. This would seem to show all 
needed diligence, as this is the first term  since the action to be 
reviewed was taken.

Furtherm ore, the attem pt to show damage to defendant Hayes 
because of alleged im proper delay would seem to be decidedly 
illogical. W hat he wants is to enjoy his license, tha t he paid 
$500 to procure and for which he is now contending on appeal 
in this court. I f  he wanted to get rebate, the statute quoted 
providing therefor has been standing there to enable him to do 
so. The longer this prosecutor delayed the longer he. Hayes, 
would enjoy his coveted license undisturbed. The damage al-
leged, under these conditions, is fa r to seek. The assertion of 
harmful laches is not sustained.

POINT HI.

The Act of Congress of November 21, 1918, commonly known 
as “ The War-time Prohibition Act,” abrogated the power of the 
municipal authorities of Jersey City to grant the license under 
review.

Appellant’s brief (Point I I I )  argues at some length that the 
Act of Congress, commonly known as “ The W ar-time Prohibi-
tion A ct”  (Public Act No. 243, 65th Congress, Sec. 1 (Fourth, 
par. 2) ), approved November 21, 1918, and fully set forth in 
appellant’s brief' (p. 6), did not prohibit, expressly or impliedly, 
the issuance of the license under review.

I t argues: (a) The Act fixes no time, in months and days, 
during which sale of the liquors described shall be forbidden;
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and therefore it implies that a license to run for a year from 
the very day tha t the Act took effect, Ju ly  1st, was proper, 
since some time during tha t year there might be a day, or a 
few days or weeks, during which the ban of this Federal law 
might be lifted by the appropriate  proclamation of the Presi-
dent. I t  also argues: (b) That Chapter 158 Laws of 1919, pro-
viding for a proportionate rebate of license fees, “ whenever the 
sale of intoxicating liquor for beverage purposes shall be gen-
erally prohibited,”  implied some sanction of our state law for 
the issuance of a license to run over a period during which an Act 
of Congress hnd the Federal Constitution forbade the sales 
which the license would perm it; and (c) tha t such license, by its 
language and by general legal effect, only grants such privileges 
as are  not contrary  to law; and (d) tha t evfen if the licenses 
could not legally run for a full year they could still be granted 
for a year, because, it is urged, a license for less than a year 
is permissible under our state law; and (e) tha t if  this license, 
and the other licenses granted with it, had not been issued when 
they were, some of them, under Chapter 280 of the Laws of 
1913, might not be able to be revived, even should a time eventu-
ate between war-time and constitutional prohibition, when licenses 
might validly issue.

This analysis shows that, the argum ents beg the real question, 
which is : Was there any power in the Department of Public 
Safety of Newark to grant the license in question, or was their 
power suspended, or abrogated, by the Act of Congress and the 
Constitution of the United States?  I f  said Board then had no 
power to legally g ran t the license, these minor points raised are 
of no moment. But let us glance a t them, in order nam ed:

(a) I t  was entirely im m aterial how long the Act of Congress 
might continue to prohibit. (As a m atter of fact its period is not 
yet te rm inated ; no peace trea ty  has been signed; no proclama-
tion issued.) The license, purported  to give a right to sell for 
one whole year from  Ju ly  1, 1919, and it was void the very day 
its term  began. I t  m ust speak as of the date of its inception, 
and in its inception it was illegal and void.

. • (b) No added state law (such as Chapter 158, Laws of 1919) 
could add anything to a power which no longer existed.

I f  the superior law of the land had removed, for the time 
being, the power to act, tha t power could not be augmented, for 
i t  was non-existent* In  any event this 1919 act purported to give 
no power except tha t to demand and pay a rebate.
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(c) The license was stated to be granted (case, p. 12) “ upon 
the conditions and subject to the provisions of the laws regulat-
ing the sale of intoxicating and brewed liquors.’’ As the Court 
below, in Wilson v. Jersey City  (case, p. 24) held: “ But laws 
regulating the sale are very different from laws prohibiting the 
sale.”

See, also, Paul v. Gloucester, 50 N. J . L. 585, at 587 and at 590; 
also, State v. Fay, 44 N. J . L. 474, at p. 477, in which Mr. Justice 
Dixon says: “ Intrinsically regulation and prohibition range in
different spheres. No sale which is prohibited is regulated and 
none regulated is prohibited.”

The argument under “ d ”  above has already been considered, 
and that under “ e ”  is without force.

Returning to the real question, let us consider what power 
inhered in these municipal authorities on July 1st, 1919.

Congress was competent to pass the Act in question, as a war 
measure. (Constitution of the United States, Art. 1, Sec. 8, pars. 
12, 13, 14, 18, etc.)

Neither is it necessary to argue tha t no state law can be en-
forced, or held valid, while it conflicts with a statute of the 
United States.

The Constitution of the United States, Art. VI, Sec. 2, p ro-
vides: “ This Constitution, and the laws of the United States
which shall be made in pursuance thereof, * * * shall be the 
supreme law of the land; and the Judges in every State shall be 
bound thereby, anything in the Constitution or laws of any State 
to the contrary notw ithstanding.”

See, also: Enc. of Pleading and Practice, 1st Ed., Vol. 22,
p. 326, “ S tatutes Im pairing Federal Jurisdiction,”  cases cited.

The New Jersey  Digest, Vol. I, 1884 (Constitutional Law 11, 
Sec. 20-a), in its digest of State,- W agner pros, v. Jackson, 31 
N. J . L. 189, well states the situation as ¡follows:

“ Held that any legislation by the state or its municipal 
corporations, contrary to an Act of Congress, or which 
obstructs the Federal Government in performing its func-
tions, is invalid. I t  need not be in direct opposition to an 
Act of Congress, or in terms annul it, but if such legislation 
tend, or may tend, to defeat its operation, the legislation 
is void.”

This language is not an exact quotation from the decision 
itself, but adm irably summarizes the necessary outcome of a con-
flict between a state and federal statute, where the federal law 
has right of way, as it unquestionably has in a m atter relating 
to the carrying on of the N ation’s war.



As we were still at war on July 1st, as demobilization of our 
army was not yet terminated, the act of the Board of Commis-
sioners of Jersey City, in attempting to exercise powers con-
ferred by our state laws, but which had become contrary to the 
Federal law and Constitution, was clearly illegal and void.

Under Point “ III -B ”  appellants’ brief urges that the license 
does not in terms conflict with the War-Time Prohobition Act. 
I t  lays great emphasis upon the word “ in toxicatin g”  in this Act 
of Congress and quotes from a recent decision of the United 
States Circuit Court of Appeals for the Second Circuit. It then 
refers to the fact that our license statutes do not use the word 
“  intoxicating ”  in describing liquors covered by them, but in-
stead describe them as “ spirituous, vinous, malt or brewed 
liquors”  and deduces from all this the alleged absence of con-
flict between the license at bar and the War-Time Prohibition 
Act.

Justice Swayze, in the Jersey City case (p. 24 of that case), 
says, on this point:

“ I t  is idle to suggest that the license may authorize some 
sales, say for export”  (or, we might add, of some liquors, 
that might not be intoxicating), “ or at some time, say 
between the- end of the war and the taking effect of the 
18th Amendment. The Court has no way of knowing 
that the Commissioners would have issued, or the licensee 
have accepted a license thus limited. M oreover, the sale 
o f any intoxicating liquors fo r  beverage purposes is abso-
lutely prohibited after January 16, 1920, and the license 
purports to perm it the sale fo r  nearly s ix  m onths longer 
(Italics ours.)

The license to Hayes purports to permit the sale of every kind 
of liquor coming under the heads of “ spirituous, vinous, malt and 
brewed liquors;,”  and that certainly would seem to include them 
all; intoxicating and non-intoxicating, weak and strong, dark and 
light, “ 2.75” or 90%. I t  gives the right to sell them all, subject 
only “ to the provisions of laws regulating  the sale of intoxicat-
ing and brewed liquors.” But we are confronted with absolute 
prohibition, certainly after January  16, 1920, as Justice Swayze 
points out, and this license is in plain conflict with the features, 
or provisions, of the law7 discussed, which are n o t‘in dispute; it 
is, therefore, invalid. I t  can hardly be argued that the license 
is partly  good and partly  bad, partly  valid and partly invalid. 
I t  is not a question of what the licensee might actually do, but 
what the license purports to permit him to do, that must deter-
mine its validity or illegality.
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Under Point “ III-C .” Appellants’ brief presents a brief on 
the constitutionality of the War-Time Prohibition Act, appar-
ently prepared for the United States Supreme Court. I t  was 
served on respondent’s counsel only four full days before the 
expiration of time to file briefs herein, including a Sunday, and 
the printer requires three of these four days for his work, so 
any detailed consideration of this section of the brief is as im-
possible as it seems unnecessary.

It is not conceived that this Court desires to hear argument 
on the constitutionality of an Act of Congress. So long as the 
act stands, it remains “ the supreme law of the land,” and the 
Federal Constitution proclaims that “ the Judges in every State 
shall be bound thereby, ”  it is taken for granted that’ this 
Court will not go into such a discussion. Hence this feature 
of appellants’ brief is not further discussed. If desired, and 
time is granted, an answering brief on this m atter would be 
gladly filed.

To pass to the conclusion, in the last few paragraphs of Point 
“ III-C ” it is said: “ Under the act in question, Congress has
prohibited the sale of distilled spirits for beverage purposes 
except for e x p o r t This license would permit the sale of dis-
tilled spirits for all purposes, in amounts not to exceed one 
quart, and hence clearly not for export, subject only to “ the 
laws regulating the sale”—that is of such laws as deal with 
sales on Sunday, or to minors, or to one already intoxicated, etc. 
This is a plain example of the conflict involved, and the result-
ing illegality of this license, issued under State law, contrary, at 
the time of issuance at least, to an Act of Congress.

The question of the propriety or constitutionality of the act 
cannot be brought into this case, and the question of the sale 
of liquors alleged not to be intoxicating does not obviate the 
vice of the absolute conflict with other liquors clearly within 
the purview of the act.
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POINT IV.

Since the License is in Conflict with the “ War-Time Prohibi-
tion A ct“ it must fail.

A.

The license could be offered as a defense to prosecution in 
the criminal courts of the municipality and State.

The M assachusetts cases cited under this head in appellants’ 
b rief are not cases in point in this case. 139 Mass. 195 and 141 
Mass. 81 both hold th a t a license to a hawker or pedlar from 
the commonwealth does not excuse its holder from obeying a 
local ordinance forbidding him to allow his vehicle to stop in 
a street fo r a longer time than 20 minutes. 158 Mass. 555 (not 
55) bears on the same question.

The local municipality had an unquestioned right to pass the 
local ordinance in question and the Court in each case simply 
held tha t the S tate p ed lar’s license did not excuse a violation 
of the local ordinance.

In  the case a t bar the question is as to the right of the State, 
as it were, to authorize the thing the Federal law forbids. Had 
the S tate p ed lar’s license law said a pedlar might stand his 
vehicle more than 20 minutes in any place, in any municipality, 
and the m unicipality had passed a local ordinance to forbid that 
very thing, the cases would have been parallel with the case 
at bar, but there is no such m atter suggested. That sort of 
thing, however, is presented in the case at bar.

The other cases cited are also remote from the issue in our 
case. They simply hold tha t so-called “ government licenses” 
are merely liquor tax  receipts and are no excuse, or defense, for 
selling liquor where a S tate law forbits its sale.

10 Allen 200 and 11 Allen 262 were cases where persons 
violating the laws of the commonwealth against the sale of 
liquor without a license attem pted to interpose a “ Government 
license,”  so called, but which was really only a receipt for a 
tax of $25 to the Government, which tax had to be paid by all 
retailers of liquor.

The Court held (in the first c a se ):
“ The license which the defendant sets up in his plea 

did not, by the very term s of the act of Congress under 
which it was granted, and according to decision already 
made by this Court, authorize him to exercise any trade or 
occupation in violation of the laws of the commonwealth. 
TJ. S. St. 1862, C. 119, pars. 64, 67; 12 U. S. Sts. at Large
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455, 459. Commonwealth v. Thorniley, 6 Allen 445. The 
reasons given in tha t case apply also to the defense sought 
to be established by reason of the payment of a tax to 
the United S tates.”

No argument as to the effect of a Federal prohibition on an 
attempt by a municipality to license the prohibited action can 
be deduced from these cases. The Government assesses and 
collects a tax  from retail liquor dealers. The State says there 
shall be no retail liquor dealers, and arraigns those violating 
its prohibition, and they seek to interpose the fact tha t they 
have paid a Government tax,- not for the privilege of being such 
dealers but because they were in fact such dealers. The Courts 
hold that such tax payment is no defense, as it  gives, and pur-
ports to give, no privilege.

The issues involved are entirely different from those in the 
case at bar.

If, however, the holder of this Newark license were arraigned 
in a Newark police court merely for selling liquor, his license 
from the Newark City government to do that very thing could 
certainly be interposed as a defense. The local Court would 
not and could not attack the validity of the license. W ere he 
arraigned on the same charge in the county court, the S tate au-
thority to Newark to issue such licenses, and the license issued 
in accord therewith could certainly be interposed as a defense; 
and, as we have argued before, that would not be the tribunal 
to pass on the effect of the Federal act on the S tate s authoiity 
to Newark to issue the license.

If Newark had no legal right to issue the license it should 
not be perm itted to purport to authorize the doing of what ‘‘the 
supreme law of the lan d ”  forbids, and thus perm it the possi-
bility of its license being used to shield a violator of the law 
in the local and county courts.

B.

The license in question is not a tax hut a license, an exercise 
of the police power, and attem pts to permit and re quint e an act 
forbidden by Congress.

The argum ent to establish that the license at bar is the exei- 
cise of the taxing and not the licensing power of the City of 
Newark is labored but without any real foundation or support.

There is a certain latitude allowed in the fixing of the exact 
amount of the license fee, above the fixed minimum, but this in 
itself does not change the character of the fee levied.
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There is no evidence here of an intent to levy a tax for the 
purpose of taxation. It is a license whose language says it is 
issued by virtue of the laws of the State of New Jersey relating 
to the sale of intoxicating liquor, and subject to the laws regulat-
ing such sale and granting licenses therefor.

One of the very cases cited in appellants’ brief makes the 
matter very clear, and the distinction drawn between a tax and 
a license is entirely convincing.

The case in question is:
Freeholders of Essex  v. Barber, 7 N. J. L. 78, and at p. 80, 

Ford, J., says:
“ The law for granting licenses to inn-keepers, under 

certain limitations, restrictions, and provisions is, at 
least, as old as the Eevolution, and must not be confounded 
with a much later law in 1797, introductory of a regula-
tion of quite a different kind, for taxing inn-keepers.” 

* * * * * *
P. 81. “ It manifestly appears that the power to license 

is totally distinct from the power to tax, each having 
annexed to it regulations, restrictions, and provisions 
peculiar to itself, and inapplicable to the other. The 
regulations about the power to license are, that the inn-
keeper shall be recommended by certain persons, that his 
license shall be for only one year, that he shall enter into 
recognizance with security, and the like. The regulations 
governing the power to tax, respect the situation and ad-
vantages of the place for an inn, the limitations upon the 
amount, the paying down of the money,” etc.

The “ regulations about the power to license”  noted in the 
opinion quoted are present in the case at bar and under this 
case are conclusive.

The much later case of Meehan v. Board of Excise Commis-
sioners of Jersey C ity, 64 Atl. 689, states the familiar status of 
régulation of the liquor traffic by license as an exercise of the 
police power. It says:

“ The right to regulate the sale of intoxicating liquors 
by retail, by the Legislature, or by municipal or other 
authority, under legislative poAver given is Avithin the 
police power of the State, and is practically limitless.”

■ * * # * * #
“ A  license is not a, contract, Pt is a mere privilege.

. * * * It has been subject to license and regulation at 
all times and is still so. This Court has so held. Hoboken 

' v. Goodman, 68 N. J. Law 217 * * *; Croker v. Board 
' of Excise of Camden * * * 6 3  Atl. * 901.' One engaging
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in the sale of liquor at retail, does so subject to the right 
of the State, under its police power, to terminate the 
business at its pleasure.”

In the case of Prosecutors v. Hoboken, 41 N. J. L. 71, cited 
by appellants’ brief, after quotation cited, the Court continues: 

“ The authority to license granted to the city of the 
second section of the supplement of 1866, is plainly a 
grant of that power for mere police purposes. It is given 
solely in the words ‘to license and regulate,’, from which 
it must be intended that regulation is the object, unless 
there be something in the language of the grant, or in 
the circumstances under which it is made, indicating with 
sufficient certainty the raising of revenue by means there-
of was contemplated. Cooley on Taxation 408. There is 
no language in this charter indicative of such an intent,”

Woolen and Thornton on Intoxicating Liquors, Vol. 1, p. 484 
(Sect. 322) states the matter succinctly:

“ The distinction between a tax upon a business and 
what might be termed a license, is, that the former is 
exacted by reason of the fact that the business is carried 
on, and the latter is exacted as a condition precedent to 
the right to carry it on.”

And these authors discuss the Federal cases cited in appel-
lants’ brief, in the same vol., p. 450, Sec. 286, title:

“ U n i t e d  S t a t e s  L i c e n s e — e f f e c t .”  “ A receipt of a 
United States internal revenue collector for a tax on the 
business of a retail or wholesale dealer of intoxicating 
liauors or a license issued thereunder, is no authority to 
sell intoxicating liquors in violation of the laws of a state 
or the ordinances of a municipality or a corporation. The 
granting o f  such a license is regarded as nothing more 
than a mere form of imposing a tax, and of implying noth-
ing except that the licensee shall be subject to no penalties 
under the laws of the United States provided he pays the 
tax. (License Tax Cases, 72 U. S. (5 Wall) 462.) Such a 
license gives no authority. It is a mere receipt for taxes.”

POINT V.

The issuing of the license under review was contrary to the 
United States Constitution and hence void.

The Eighteenth Amendment to the United States Constitution 
becomes effective January 16, 1920. After that date it forbids 
“ the manufacture, sale or transportation of intoxicating liquors 
within, the importation thereof into, or the exportation thereof 
from the United States and all territory subject to the jurisdie-
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ion thereof, for beverage purposes.” It was part of “ the 
supreme law of the land,” as above noted, from and after its 
ratification by the necessary number of states, as declared by its 
official certification on January 29th, 1919; so that on July 1 
1919, the attempt of the Board of Commissioners of Jersey City 
to issue the license in question to sell “ spirituous, vinous, malt 
and brewed liquors” from July 1, 1919, to July 1, 1920, was not 
only flagrantly illegal, but equally contemptuous of our Nation’s 
Constitution. Further argument of the point would surely be 
superfluous in view of the discussion hereinbefore had.

For all the reasons set forth above, it is urged that the decision 
of the Court below, holding that the license in question was il-
legally issued, that the Department of Public Safety of the City 
of Newark was without power in the premises, and that the 
license should be set aside with costs, should be sustained.

Respectfully submitted,

G. ROWLAND MUNROE,
Attorney and of Counsel for the Prosecutor-Respondent.
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The writ of certiorari in this case (p. 3), brought up for 
review the license granted by The Department of Public Safety 
of the City of Newark, to one Thomas C. Hayes, “ to sell 
spirituous, vinous, malt and brewed liquors at No. 146 Plane 
street, in said city, from July 1st, 1919, to July 1st, 1920, upon 
the conditions and subject to the provisions of the laws regu-
lating the sale of intoxicating and brewed liquors, and granting 
of licenses therefor” (C., pp. 12 and 13).

The writ was applied for and granted on the 3rd day of 
September, 1919. On November 17th, 1919, the Supreme Court, 
through Mr. Justice Swayze, following his action in the Jersey 
City case, entered an order setting aside the license at bar.

It is submitted that the order should be set aside and the 
license stand.

The prosecutor has no standing or right to be heard.

The true rule in the point in question is to be deduced in 
three cases decided by this Court:

Jersey City v. Traphagen, 53 N. J. L. 434; Tallon v. Hoboken, 
60 N. J. L. 212, and Oliver v. Jersey City, 63 N. J. L. 634, hold 
to the effect that if  a private individual has no personal or 
property interest to be specially and immediately affected he 
has no right to a writ of certiorari.

Cit y  of  N e w a r k , and T h o ma s  C. H a y e s ,
D efendants-Appellants.

vs.
Prosecutor-Respondent, On Certiorari. 

On Appeal from

Court.

I.



The cases of White v. Atlantic City, 62 N. J. L. 644, opinion 
by Mr. Justice Gummere; and Conover v. Gregson, 72 N. J. L 
104, opinion by Mr. Justice Swayze, hold that a citizen aiid tax-
payer liave the right to a writ of certiorari to review the grant-
ing of a liquor license. Nowhere throughout the state of the 
case does it appear that the prosecutor will be specially affected 
by the license, nor that he is a taxpayer. The notice of the 
application for the writ (C., p. 1) does set forth that he is a 
citizen of the City of Newark. It is submitted that the prosecu-
tor, not coming with the rules annunciated in the above cases, 
has no right to the writ.

It might be contended that he does come within the case of 
Ferry v. Wilhams, 41 N. J. L. 332. In that case it was held 
that the relator was entitled to a writ of mandamus, so that he 
could inspect certain letters of recommendation filed with the 
collector of taxes, and could, from that, ascertain whether, as 
a citizen, he could bring to the attention of the prosecutor of 
the pleas evidence to sustain an indictment.

The case at bar is entirely different from the case of. Ferry 
v. Williams, for if, as the prosecutor contends, the ACT OF 
CONGRESS, of November 21st, 1918, made it illegal for a 
person to engage in the selling of intoxicating liquors, the prose-
cutor would need no such remedy for the revocation of the 
license, for, under the ACT OF CONGRESS above mentioned, 
commonly called the WAR-TIME PROHIBITION ACT, any 
person who did sell intoxicating liquors would be indicted.

There is a third class of cases, such as Rehill v. East Newark, 
73 N. J. L. 220, where a citizen and taxpayer has the right to 
review by certiorari municipal expenditures and improvements. 
The case at bar does not come within this class of cases.

II.

The prosecutor is barred by laches.

The license in the case at bar was issued June 30th (C., p. 2). 
The application for license was made on .June 9th (C., p. 8). 
It wast advertised for five successive days, beginning with June 
19th (C., p. 1.1) and it was not until two months after the grant-
ing of the license that notice of application for the writ of 
certiorari was served. Said, notice was served August 30th, 
1919 (C., p. 1).
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It must be borne in mind that the life of the license on its 
face is one year, but as a fact, by virtue Chapter 158 of the 
Laws of 1919, is for an indeterminate term not longer than one 
vear. Two months were allowed to lapse between the granting 
of the license and the application for a writ to review. Some 
time prior to the granting of the license, the application was 
duly advertised and the presumption is that it came to the atten-
tion of the prosecutor. The Court might bear in mind that it 
was very well known and duly noted at length, in the newspa-
pers, that licenses to sell liquors would expire on the 30th of 
June, and that new licenses were granted on the first of July. 
Nevertheless, the prosecutor .allowed two entire months to lapse 
before he applied for a writ.

The rule is well established that a writ of certiorari should 
lioUbe granted where there is a delay in the application for 
the writ. In other words, the taxpayer applying for the writ 
must be vigilant and, of course, what is vigilance must be tested 
by the peculiar facts of each case.

Furthermore, if the lack of vigilance causes a detriment to 
one of the defendants the writ should not be granted. For these 
principles, see Sturr v. Elmer, 75 N. J. L. 443, and Broadhead 
v. The Freeholders, 72 N. J. L: 118. The detriment to the de-
fendant Hayes, in this case, is this: Chapter 158 of the Laws 
of 1919 provides for a proportionate rebate of license fees. If 
the license were improperly issued, the defendant Haves is 
equitably entitled to as much of a rebate as he can get, and 
the amount of rebate is necessarily cut down by the delay in 
applying for a writ to set the license aside.

HI.

The Act of Congress of November 21, 1918, does not either ex-
pressly or by implication prohibit the issuance of a liquor license 

such as the one under review.

The pertinent part of the ACT OF CONGRESS is as follows.
‘i That after June thirtieth, nineteen hundred and nine-

teen, until the conclusion of the present war and there-
after until the termination of demobilization, the date ot 
which shall be determined and proclaimed by the President 
of the United States, for the purpose of conserving the 
man power of the nation, and to increase efficiency m t e
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production of arms, munitions, ships, food and clothing 
for the army and navy, it shall be unlawful to sell for 
beverage purposes any distilled spirits, and during said 
time no distilled spirits held in bond shall be removed 
therefrom for beverage purposes except for export. * * * 
After June thirtieth, nineteen hundred and nineteen, until 
the conclusion of the present war and thereafter until the 
termination of demobilization, the date of which shall be 
determined and proclaimed by the President of the United 
States, no beer, wine or other intoxicating malt or vinous 
liquor shall be sold for beverage purposes except for 
export.’ ’

A.

From this it will be observed that there is no fixed period of 
time during which the sale of intoxicants is prohibited, and it 
may be that tomorrow or next week or next month the procla-
mation of the President will be published declaring the war at 
an end and demobilization to be complete, and thereupon, from 
that time forth, so far as this act is concerned, the sale of such 
liquors will be permitted under regulations, so far as New Jersey 
is concerned, precisely similar to those in effect before the act 
was passed. It is true, of course, that prohibition, by reason 
of the Eighteenth Amendment, will become effective in January 
of next year, but under the law of this State a license may be 
issued and advantage thereof taken by the licensee during the 
period, if any, between the President’s proclamation aforesaid 
and the date upon which the constitutional amendment becomes 
effective. This is so even if but a single day should elapse be-
tween the two contingencies.

That the .statement of law just made is so, will appear from 
an inspection of the act passed at the last session of our Legis-
lature, known as Chapter 158 of the Laws of 1919, in which it is
provided:

•

“ Whenever the sale of intoxicating liquors for beverage 
purposes shall be generally prohibited by law, any person 
holding a license to sell such liquors may surrender such 
license and shall thereupon become entitled to a refund 
of such portion of the license fee paid by him as the 
unexpired term thereof at the time of such surrender 
bears to the whole period for which such license shall 
have been granted.”

This act was passed in Contemplation of the act of Congress 
mentioned above, and the Eighteenth Amendment, and, of course, 
can only be given a reasonable effect or any effect at all upon
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the ground that the Legislature did not intend that its munic-
ipalities should be deprived of the right and authority to issue 
such licenses.

There is nothing strange in this if it be borne in mind that:
“ The privileges secured by a license do not include the' 

right to disregard any valid law. They are such only as 
can be exercised in conformity with and in subordination 
to the laws already in force. * * * A licensee takes his 
permit subject to the contingency that there may be 
changes in the laws adopted in the exercise of the police 
power.” 23 Cye. 111.

Cases in point are:
Lambert v. State, 8 Mo. 492;
State v. Ands, 20 Mo. 214;
Hedges v. Titus, 47 Ind. 145;
Commonwealth v. Tabor, 138 Mass. 496.

From these authorities the rule is readily deducible that the 
licensing authority may issue the license, but the licensee takes 
the same subject to all valid regulations and laws that are or 
may be imposed, including, of course, the chance that all sales 
under the same may be utterly prohibited.

It cannot seriously be urged that the issuing of a license to 
sell liquors, as permitted by law, could be successfully interposed 
as a defense to a prosecution for a violation of any law, to 
meet which situation the act of 1919 quoted above has been 
passed, clearly showing the policy of the State to be in favor 
of the exercise of the rights under a license so long and so far 
as the same may be permissible and saving to the political sub-
divisions of the State, as much of the revenue as possible, by 
the granting of such licenses.

There can be no complaint upon the ground that the licenses 
issued cannot be enjoyed for the period of a full year, because 
the only limitation in that respect is contained in the so-called 
Bishops Act, P. L. 1906, page 199, at the foot of Section 1, where 
it is provided that no license shall be granted for a longer period 
than one year, but there is no prohibition against the issuing 
of a license for a part of a year, and, as a practical matter, the 
licensing district is faced with the situation produced by Chapter 
280 of the Laws of 1913, whereby it is provided that no license 
of the kind under review shall be granted in a greater ratio 
than one such license to every five hundred of population, ex-
cepting that licenses in effect may be renewed. Consequently,
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if the licenses were permitted to lapse until after the Presi-
dent’s proclamation of demobilization, many licenses would be 
wiped out of existence forever, to the expense and detriment 
of the city’s income from this source of money.

• In the case at bar if the license were to be revoked the prose-
cutor would suffer substantial damage under the Laws of 1918 
p. 972, since his place of business is wifhin two hundred feet of 
a church.

B.

THE LICENSE DOES NOT IN TERMS CONFLICT WITH 
THE WAR-TIME PROHIBITION ACT.

In Jacob Hoffman Brewing Company, Complainant, v. Richard 
J. McElligott, et als., Defendants, in the District Court of the 
United States for the Southern District of New York, Judge Au-
gustus Hand construes the ACT. In this case on appeal, Circuit 
Judge Ward, speaking for the United States Circuit Court of 
Appeals for the Second Circuit, affirms Judge Hand in the fol-
lowing language:

“ The sole ground upon which the United States At-
torney, defendant in this case, is charged with transcend-
ing his authority is that he erroneously construes the 
statute in connection with the complainant’s product, viz., 
as prohibiting the use of food products in the manufacture 
of any beer for beverage purposes after May 1, 1919, and 
the sale of such beer after June 30, 1919, whereas the act 
properly construed prohibits only the manufacture and 
sale of such beer as is intoxicating, which the complain-
ants’ beer, containing not more than 2.75 per cent, of al-
cohol by weight, is not.”

“ Although we concur in the construction of the statute 
by the Court below and assume that the United States 
Attorney will institute criminal proceedings, we do not 
think the Court had power to stay him by injunction from 
doing so.” (Italics ours.)

The rule to be deduced from this is that liquors may be sold, 
providing they are not intoxicating. If the license of Hayes 
were to be revoked under our State laws he could not sell any 
liquors, whether intoxicating, or not.. The argument, therefore, 
that the WAR-TIME PROHIBITION ACT takes away the right 
to issue a liquor license reduces itself to an absurdity, for the 
reason that it would be held that an act which does not prohibit 
the sale of liquors not intoxicating revokes the right to sell



liquors not intoxicating, and this argument is true even though 
it be held that liquor containing more than l/10th  of 1% is 
intoxicating.

The Court cannot have failed to have noticed that “ 2.75 
beer” has been sold and was deemed proper under WAR-TIME 
PROHIBITION. Some license from the municipality or its 
proper agent is necessary to authorize the sale of these liquors 
under our State laws, and it will be noted that the license in 
question is efficient for this purpose. See P. L. 1889, p. 77 (3 
Comp. St. 1910, p. 2903) and A. L. 1918, p. 965. Attention is 
called to the title of these acts.

It licenses Thomas C. Hayes (C., p. 12) to sell spirituous, 
vinous, malt and brewed liquors. It does not say it licenses to 
sell intoxicating liquors. It does say, however, subject to the 
provisions of the laws regulating the sale of intoxicating and 
brewed liquors. If the law prohibits the sale of intoxicating 
liquors, yet, this license is efficacious for the purpose of giving 
its licensee, under the State laws, a right to sell spirituous, 
vinous, malt and brewed liquors, which are not intoxicating.

It is submitted that prohibiting the sale of intoxicating liquors 
is regulating the sale of the general class of spirituous, vinous, 
malt and brewed liquors.

C.

The Eighteenth Amendment does not become effective until 
January, 1920, and until then Congress has no general police 
power and no power whatever to prohibit the sale of intoxicat-
ing or non-intoxicating beverages in the several States, Kidd  
v. Pearson, 128 U. S. 1, 24; Vance v. Vandercovk Co., 170 U. S. 
438, 444; Keller v. United States, 213 U. S. 128; Hammer v. 
TJdgenhart, 247 U. S. 251, 273, 276. The State of New Jersey 
authorizes the business conducted by the defendant-appellant 
Hayes. The business is not only lawful, but so far as the State 
has acted, it may be presumed that it has found it to be desirable.

Congress by the War-Time Prohibition Act is practically 
attempting to destroy a lawful industry'involving hundreds of 
millions of dollars of property value and the livelihood of thou-
sands of persons, without any compensation whatever, and it 
is laying upon individuals affected thereby an enormous burden 
of uncompensated sacrifice of liberty and property which falls 
upon them alone of all the citizenry of the nation. The legisla-
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tion in question is an interference with the right ôf every Amer-
ican to adopt and follow such lawful pursuit as he may see fit. 
Unless justified under the war power of Congress this inter-
ference with the defendant’s business is in direct violation of 
his rights of liberty and property under the Fifth Amendment. 
Allgeyer v. Louisiana, .165 U. S. 578, 589; Butchers Union Com-
pany v. Crescent City, 111 U. S. 746, 756, 762.

The incidental Avar powers of Congress, so far as they may 
involve the denial of individual or property rights or the right 
of the States to local self government, can be exercised only 
in case of actual necessity and cannot be exercised -merely be-
cause it may be convenient (Legal Tender cases, 12 Wall. 457, 
543), or because a de jure  state of war still obtains.

The clauses of the Constitution which guarantee individuals 
their fundamental rights and the States their rights to local 
self-government are not suspended during war time, but continue 
in force and effect notwithstanding the existence of a state of 
war.- Wheré, therefore, it is attempted to exercise,the war 
power to . the detriment of other and equal constitutional rights, 
such detriment is permissible only in case of overriding necessity 
and actual emergency requiring, that such equal rights shall 
temporarily yield for the safety and protection of the govern-
ment which the Constitution creates and which all its provisions 
must be deemed to intend to uphold and preserve. The war 
powers granted by the Constitution do not abridge during war 
times the privileges and immunities guaranteed in and by the 
same instrument ; the rights of property and liberty and local 
self-government are just as absolutely guaranteed by the Con-
stitution as the war powers are therein granted. It is precisely 
because the exercise of the war powers almost invariably7 operates 
in derogation and abridgment of constitutional rights of equal 
obligation, that it is necessary to permit no denial of the latter 
if thereby no emergency or necessity reasonably warrants 
the temporary suppression or abridgement of the constitutional 
rights and privileges of the citizen.

The leading case of L x parte Milligan, 4 Wall. 2, affords a 
striking and instructive illustration of the constitutional prin-
ciples now involved.

: It cannot be -too strongly emphasized that the ruling and 
doctrine of the Milligan case have never been questioned. With 
entire uniformity7 the authorities have laid dowm and applied 
the rule of actual necessity or emergency as the test of the au-
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thority to exercise any incidental war power in derogation of 
equal constitutional rights. Mitchell v. Harmony, 13 How. 115, 
135; Raymond v. Thomas, 91 U. S. 712, 716 ; Milligan v. Hovey, 
3 Biss. 13; In re Egan, 5 Blatchf. 319; McLaughlin v. Green, 
50 Miss. 453; Johnson v. Jones, 44 111. 142, 154; Griffin v. Wilcox, 
21 Ind. 370; Nance & Mays v. Brown, 71 W. Va. 519, 524; United 
States v. Hicks, 256 Fed. 707; 2 Willoughby on the Constitution, 
p. 1251. The rule was stated by Mr. Chief Justice Taney in 
Mitchell v. Harmony, supra, at p. 134, as follows:

“ It is the emergency that gives the right (to exercise 
war power in derogation of private right), and the emerg-
ency must be shown to exist before the taking (of private 
property) can be justified. ”

And in Raymond Thomas, supra, at p. 716, the Court said:
“ It is an unbending rule of law, that the exercise of 

military power, where the rights of the citizen'are con-
cerned, shall never be pushed beyond what the exigency 
requires.’’

It is, therefore, submitted that only an actual war necessity 
“ creates the rule,” or “ gives the right,” or makes such means 
“ consistent with the letter and spirit of the Constitution” ; in 
other words, that it is only actual war necessity or emergency 
that makes the taking of life, liberty or property under the 
incidental war powers conformable to due process of law.

The constitutionality of any statute, whether criminal or not, 
should be determined as of the time and in the light of the cir-
cumstances existing when it is sought to be enforced against the 
individual. The time of actual incidence is always the test, 
since the effect upon the accused is alone the concern of the 
courts. “ A law may be within the pale of constitutional au-
thority when originally passed, yet because of its future opera-
tions it may directly contravene the organic law.” Castle v. 
Mason, 91 Oh. St. 296, 203. “ It is not to be denied that acts 
may be adapted to the exercise of lawful power, and appropriate 
to it, in seasons of exigency, which would be inappropriate at 
other times.” Legal Tender Cases, 12 Wall. 457, 540. The 
justiciable question always is whether or not the statute, sought 
to be applied in a particular case against a person complaining 
or defending, does or does not violate the constitutional rights 
of that person at the time its terms and provisions are attempted 
to be enforced. The rate cases furnish a striking example and 
analogy. See Lincoln Gas- & Electric Light Co. v. Lincoln, 250
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U. S. 256, 269; Minnesota Rate Cases, 230 U. S. 352, 473 ; Mis-
souri Rate Cases, ib. 474, 508; City of Knoxville v. Knoxville 
W ater Co., 212 U. S. 1, 18; Willcox v. Consolidated Gas Co., ib. 
19, 54; and particularly Municipal Gas Co. v. Public Service 
Com., 225 N. Y. 89, 95;

The Supreme Court itself has recognized this principle in 
quite similar cases. Johnson v. Geralds, 234 U. S. 422, 446- 
Perrin  v. United States, 232 U. S. 478, 486. In both of the cases 
cited the Court was considering the power of Congress to pro-
hibit the sale of intoxicating liquor in so-called Indian country 
within a state. In the Perrin case the Court defined the limita-
tions upon the power of Congress thus to legislate as follows;

“ As the power is incident only to the presence of the 
Indians and their status as wards of the Government, it 
must be conceded that it does not go beyond what is 
reasonably essential to their protection, and that, to be 
effective, its exercise must not be purely arbitrary, but 
founded upon some reasonable basis. Thus, a prohibi-
tion like that now before us, if covering an entire State 
when there were only a few Indian wards in a single 
county, undoubtedly would be condemned as arbitrary. 
And a prohibition valid in the beginning doubtless would 
became inoperative when in regular course the In-
dians affected were completely emancipated from Federal 
guardianship and control. A different view in either case 
would involve an unjustifiable encroachment upon a power 
obviously residing in the State. * * *

‘ ‘ Of the claim that the prohibition is not expressly 
limited in its duration it is enough to observe that this 
objection cannot be of present avail. The conditions, 
justifying the prohibition, remain substantially the same 
as when it was adopted. The trust period has not ex-
pired, the tribal relation has not been dissolved, and the 
wardship of the Indians has not been terminated. See 
Tiger v. Western Investment Co., 221 U. S. 286, 315; 
Act of May 8, 1906, 34 Stat. 182, c. 2348; United States 
v. Pelican (decided this day, ante, p. 442). The fact that 
the conditions may become so changed in the future as 
to render the prohibition inoperative affords no reason 
for condemning it now. Unless sooner repealed, it will 
continue in force, as long as the presence and status of the 
Indians sustain it as a Federal regulation.”

And in Johnson v. Geralds, supra, the, Court reiterated the 
foregoing doctrine and added:

“ We do not mean to say, that if it appeared that no 
. considerable . number of Indians remained wards of the 

Government within the territory in question, the courts
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would not be justified in declaring that since the consti-
tutional warrant for the restriction no longer existed the 
restriction must expire with it. ’ ’

No emergency exists which would make the passage of the 
War-Time Prohibition Act at this time a lawful exercise of war 
power. Furthermore, the emergency which called into being 
the war power under which the War-Time Prohibition Act was 
passed has expired as appears by the proclamations of the 
President.

In his proclamation of January 30, 1919, he declared:
“ And whereas the prohibition of the use of grain 

in the manufacture of beverages which are not intoxicat-
ing has been found by the President to be no longer essen-
tial in order to assure an adequate and continuous supply 
of food:

“ Now, therefore, I do hereby modify the aforesaid proc-
lamation made on the 16th day of September, 1918, to 
the extent of permitting the use of grain in the manu-
facture of beverages which are not intoxicating. ’ ’

In the proclamation of March 4, he removed the remaining 
restrictions upon the manufacture of non-intoxicants, because:

“ for the production from a cereal base, of a non-intoxi-
cating beverage, which shall be nutritious and palatable, 
food products other than grains, of which there is now 
an abundant supply, but of which the use for such pur-
poses is prohibited by the aforesaid proclamation of Sep-
tember 16, 1918, are required.”

And in his message to Congress of May 20, 1919, the President 
declared:

“ The demobilization of the military forces of the country 
has progressed to such a point that it seems to me entirely 
safe now to remove the ban upon the manufacture and 
sale, of wines and beers, but I am advised that without 
further legislation I have not the legal authority to remove 
the present restrictions. I therefore recommend that the 
act approved November 21, 1918, entitled ‘An act to enable 
the Secretary of Agriculture to carry out, during the fiscal 
year ending June 30, 1919, the purpose of the act entitled 
“ An Act to provide further for the national security and 
defense by stimulating agriculture and prohibiting the dis-
tribution of agricultural products,” and for other pur-
poses’ be amended or repealed in so far as it applies to 
wines and beers.”

In his message to Congress of August 8, 1919, the President 
commented at length on the abundance of the country s food
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supply; and in his recent message of October 27, 1919, he con-
clusively disposed of the whole claim of alleged existing war 
emergency warranting the continuance of the prohibitions con- 
rained in the act of November 21, 1918, which are so largely 
extended and intensified in title I of the Volstead Act by de-
claring and proclaiming in respect of that law that—

“ It has to do with the enforcement of an act ( i  e. the 
act of November 21, 1918) which was passed by reason 
of the emergencies of the war and whose objects have 
been satisfied in the demobilization of the army and navy 
and whose repeal I have already sought at the hands of 
Congress. Where the purposes of particular legislation 
arising out of war emergency have been satisfied, sound 
public policy makes clear the reason and necessity for 
repeal. * ’

It is submitted that war-time prohibition ceased to be a lawful 
restraint upon the State and its citizens when the emergency 
passed.

In conclusion, the exercise of the incidental or war powers of 
Congress, to the detriment of other and equal constitutional 
rights, does not destroy such rights. During the emergency 
such rights must temporarily yield. How far depends on Con-
gress.

Under the act in question Congress has prohibited the sale 
of distilled spirits for beverage purposes except for export; also 
the sale of beer, wine or other intoxicating malt or vinous 
liquor for beverage purposes except for export.

The right of the State to regulate or tax this business and 
the right of the citizen to engage in this lawful business at most 
must yield only to such extent necessary to comply with the 
act of Congress.

The act prohibits sale for beverage purposes except for export.

The license under review is to “ Sell spirituous, vinous, malt 
and brewed liquors.” - Under State laws license is necessary 
to sell at all—whether for beverage purposes, for export or 
any other purpose.

The right to pass excise laws is not destroyed nor the right 
to issue licenses thereunder. Sale for domestic use for beverage 
purposes is the only thing prohibited.
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IV.

Even if the wartime prohibition act of November 21, 1918, is 
in terms in conflict with the license, the license should not fall.

A.

THE LICENSE IS NOT A DEFENSE TO PROSECUTION 
FOR A VIOLATION OF THE FEDERAL CRIMINAL LAWS. 
25 CYC. 624.

Neither a Federal nor a Municipal License authorize the 
licensee to violate the criminal laws of the State, nor does a 
State law entitle a licensee to pursue his business in violation 
of the criminal laws of the State or in violation of the ordinances 
of the city.

See also to the same effect: Commonwealth Company v. 
Keenan, 11 Allen 262; Commonwealth v. Holbrook, 10 Allen 
200; Commonwealth v. Ellis, 158 Mass. 55; Commonwealth v. 
Lagoro, 141 Mass. 81; Commonwealth v. Fenton, 139 Mass. 195.

In Costigan v. Pa. R. R. Company, 54 N. J. L. 233, it was held 
by the Supreme Court, Mr. Justice Dupue writing the opinion, 
that where a railroad company was authorized by the State 
Legislature, to put down an embankment, nevertheless, if this 
construction causes injury to an adjacent owner the, railroad 
company was liable for damages.

In Underwen v. The State, 73 N. J. L. 529, it is held, Mr. 
Justice Reed writing the opinion and discussing the authorities, 
that though there be a license given to run automobiles, or trolley 
cars, nevertheless, proper regulations may be made concerning 
the exercise of a right conferred by the license and in prosecu-
tion for the violation of these regulations the license is not a

The purport of these decisions is this:
Since a license is not a defense to the prosecution of a viola-

tion of an act which is unlawful under some other proper law, 
the license of necessity is not in conflict with this other law. 
That is, the license may legally be granted or, in other words, 
the passing of a law making illegal in some respects or in all 
respects, what the license purports to grant the right to do, 
does not take away the right to grant a license.

It must be borne in mind that in these cases the licenses given 
by one branch of the Government and the law making illegal
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the act is the law of another .branch of the Government. It 
is sufficient for the purposes of this law that the license he not 
a defense. Whether a license should or not be granted is the 
concern only of that part of the Government which grants it.

B.

SINCE THE LICENSE IN THE CASE AT BAR IS ONE 
FOR REVENUE, UNDER THE DECISIONS OF THE 
UNITED STATES SUPREME COURT, THE RIGHT TO 
ISSUE IT IS NOT REVOKED BY AN ACT WHICH PRO-
HIBITS THE LICENSED ACT.

Under the act to regulate the sale of spirituous, vinous, malt 
and brewed liquors (P. L. 1889, p. 77), 3 Compiled Statutes, 
1910, p. 2903, as amended by the Laws of 1918, p. 965, etc., the 
license fee ranges from $100 to $500 a minimum for towns of 
certain population, with a discretion given for appropriate 
municipal authorities to demand a larger license fee.

It is submitted that this license fee is one for revenue; that 
it is a tax.

In Burlington v. Putnam Ins. Co., 31 la. 102, it is held tliai 
the amount of the license fee is the test whether the license is for 
revenue or regulation.

Mr. Justice Depue, in Prosecutor v. 'Hoboken, 41 N. J. L. 71, 
on page 81 says:

‘ •The distinction between the power to license, as a 
police regulation, and the same power when conferred for 
revenue purposes, is of the utmost importance. If the 
power be granted w ith  a view to revenue, the amount of 
the tax, if not limited by the charter, is left to the dis-
cretion and judgment of the municipal authorities; but 
if it be given as a police power for regulation merely, a 
much narrower.construction is adopted; the power must 
then be exercised as a means of regulation, and canh|| 
be used as a source of revenue. Cooley on Taxation, 408; 
Cooley on Const, Lim., 201.” ' (Italics ours.)

In Freeholders of Essex v. Barber, 7 N. J. L. 78, Mr. Justice 
Ford discusses the licensing of inn-keepers as to whether the 
license is a regulatory one. or one for revenue, and points out 
that under the INNS and TAVERNS’ ACT of 1797 the license 
of inn-keepers was a tax.
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In the License Tax Cases, 5 Wallace 462, 18.Lawyers’ Edition 
497, it is held by the Supreme Court of the United States that 
the law of the United States imposing a special tax for. selling 
of lottery tickets and for the non-payment of which an indict-
ment was found, is valid, and not unconstitutional, although 
such selling was prohibited by the State law. The same was 
held true as to the provisions of the entire revenue acts relat-
ing to licenses for selling liquors.

In Pervear v. Commonivdalth of Massachusetts, 5 Wallace 475, 
18 Lawyers’ Edition 608, it was held that a law of the State 
taxing or prohibiting business already taxed by Congress is not 
unconstitutional.

The exact question at bar is raised in the License Tax Cases 
by the case of Massachusetts, Chief Justice Chase, writing the 
opinion for the Supreme Court, says:

“ In the case from Massachusetts, the defendant was 
indicted for carrying on the business of retailing liquors 
without license, to which indictment there was a demurrer. 
A statement of .facts was agreed on to the effect that the 
defendant was a retail dealer, as charged, and that this 
business was prohibited by the laws of the commonwealth, 
and the division of opinion occurred on the, question pre-
sented on the pleadings, and this agreed statement.”

The conclusions of the Supreme Court are given on page 502 
of the Lawyers ’ Edition:

“ Upon the whole we conclude—
1. That licenses under the act of 1864, and the amenda-

tory acts, conveyed to the licensee no authority to carry 
on the licensed business within a State.

2. That the requirement of payment for such licenses 
is only a mode of imposing taxes on the licensed business, 
and that the prohibition, under penalties, against carrying 
on the business without license, is only a mode of enforc-
ing the payment of such taxes.

3. That the provisions of the acts of Congress requir-
ing such licenses, and imposing penalties for not taking 
out and paying for them, are not contrary to the Consti-
tution or to public policy.

4. That the provisions in the act of 1866 for the im-
posing of special taxes, in lieu of requiring payment for 
licenses, removes whatever ambiguity existed in the pre-
vious laws, and are in harmony with the Constitution and 
public policy. , in
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5. That the recognition by the acts of Congress of the 
power and right of the States to tax, control or regulate 
any business carried on within its limits, is entirely con-
sistent with an intention on the part of Congress to tax 
such business for national purposes.’’

V.

The issuing of the license under review is not affected by the 
Eighteenth Amendment to the United States Constitution.

Inasmuch as this amendment will not become operative until 
January of 1920, no argument would appear to be necessary 
other than the argument just made under Point I, affecting the 
implied restraint upon the district’s right to issue the license.

Respeetmully submitted,

JEROME T. CONGLETON, 
Attorney for and of Counsel with the Defendants, 

The Department of Public Safety of the City of Newark.

ANDREW VAN BLARCOM, 
Attorney for and of Counsel with Thomas C. Hayes.
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