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1. APPELLATE DECISIONS· SAMALONIS v .···.PENNSAUKEN TOVfflSHIP. · · 

RAYMO~D .SAivIALON~S, ) 

) 

) 

) 

·: Appellan~,. 

-vs~ 

ON APPEA.L 
CONCLUSIONS AND ORDER 

TOWNSHIP COMMITTEE OF 
PENNSAUKEN TOWNSHIP, 

Respondent ) 
- - - ~.~ .~ -· ~· ~:.-. ~) 

I ; : . ' ·• . • • ' . .• • ' "'· . • • ~ 

Edward J. Inglesby, Esq.,. Attori1ey for the Appellant. 
Thomas F o Salter, Esq., A tto~ne~r for the Respondent. 

l3Y THE GOMMISSIONER: 
.. .... 

:, .. 
' . ~. ·_ , .. 

. Appellant . appeal$ .~~ro.rn· ... the· ·_deniai -··of' hi$ applicp;tiori to .. 
transfer his. plenary ret~:L.l consumptib:g. -~~ce~se. from·" prernises : . 
6502 Park'Avenue,.Pennsnuken .. Township:, to.650~-10 Park Avenue, ·iri 
th~ same '.municipal~ ty •. The appellant·· has ·held; succe~sive plenary; 
reta~il "consumption 'licenses. for ,his pr$s¢iit~'.pi~eqdses·. sinC.'e 1939 ... :: .. 

. . . :. . . . . .. . : ·. 

.. : ,. , :Foilowing ·~he. filing o.f. appeilari:t '.s applJ.cation, ·some. 271 · ·.·· 
residents. of. tµe rteighqorhood_ prepent.ed .. a· p~tition· to ·the. i"esporident 
objecting to th\? transf.er.~ :· .·,. :_ ·· · .... - .. ·• '. ~'. : .. ~. ·· .. ~ ·· · ··. · .. ;·. : .·~: ·_, · 

· The ·Township Cammi ttee .,· · f ~llqwing a· .he~ri11g: when ·a ·consider;... 
able number of witnesses pro and con were :heai·d,; "'denied tbe'· transfer 
for the following reasons: 

(a) There is no public necessity or de~ire fo~ the increase 
in size of the.· facilities .for the 9-is'pensing .·of alco- .· 
holic beverages by the applicant·; · ·· · · · · 

(b) The granting .of the· transfer is: socl.ally uridesirable· ·. · 
and is obnoxious to th_e residents· of-':the neighborho9d tQ 
which the 1~cen.s.e is. proposed to· . . pe tr-~nsferred;.. · · .... 

: . "( c) The gr·E-·.':t::t:7 .. r1[(·· .o"f .·the trans·fer would :L-ncrE!asr:~ .. · ·traff-i:c ... 
haz3:r:~;:; anU. traffic. congestio~n. in the- immediate " 

,i, 
, vicin.:;i.ty of. the premises,; 
. l . . 

(d) The ·granJing of ·the· transfer would· incr.ease. cer"tain 
nuisane.es ·attendant ilj the operEltion· of· t~1~·· lic.e+ised. 
pr·emises ;· · 

(e) The granting .of the transfer wouJ.d. move the licensed · . 
. "premises" closer to th~·' residential' ·a.rea. adjacent ·to· 

the som~, which i& obnoxious to· the ~e~idents of the 
.n~ighborhood; 

(f) The ··granting of the transfer ··would -'·fui"ther depreciate·"· 
the value of residential properties.in the neighborhood. 
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. . . . , 

The reasons assigned by the respondey1t for its- refusal to 
transfer the license set forth ih general the objections to the 
transfer: advanced by residents in the neighborhood before the local 
issuing authority. · · 

.We can immediately ·clispo$e .of .;two· of: respondent.' s reasons for 
denial, namely, (c) and (f). Th~re does not appear to be _any eyidence 
in the record supporting these r0asons. : · · 

T4e appellant's present ~icensed·.premises are on the south 
side of P~rk_Avenue, approximateiy 21 feet from the corner of Park 
Avenue and Cove Hoad in Pennsaukon Township. The proposed premises 
are -Jn the same· side of Park Avet~ue and are .<list~.n.~ .apprqX.~.rnat.ely· 
55 foot from the corner, being sf!parated frofo· the ·pre·s·ent 'prem1ses 
by a 14 foot, 8 inch alley. The present prc~mises have a frontage of 
approximately 18 feet and a depth of 58 feet. The building to which 
appellant seeks to transf or his licensE;; bas a frontage of 32 feet 
and nn average depth of approximately 64 foet. The application for 
the transfer discloses t~at the license, if transferred, will cover 
the first floor and basement of the ·proposed premises. 

For a distance of about 500 feet, in an easterly direction 
from its intersection with Cove Road, both sides of Park AvehUe:are 
zoned for business. On the south sidG of park Avenue within the 
area zo~ed for busines"s· tl-,teJ?e :·_ar.0 located .four prope.r:ti~e:s. or stores 
devotee. .to business· {including the pres·ent and proppse:d licensed.: 
premises) •. The second. floQr. o.f. at least two, and possibly four,'.· of 
these properties_ Jlre; or m.-ay be .us eel for res.idential .purposes·. ,_In 
a9.~li ti on, there. are two dwr~llings now use~l in par·t for business," 
vvithout any material alteration in the appearance of the structures 
hav:J_ng- been mad,e.:- __ -.rn the- r~ar .of· one of .these dwellings- there .is a 
s.mall .garage. Ther·ff· are also five dvv'ell:lngs used exclusively'. .for 
residential purposes. Across the str<:~e.t, on the north side· ·or .Parle 
Avenue within the area zoned for business 5 thero is a grocery store 
on. the. corner of C9ve· Road •... The -remainder of the propert.ies within 
the area are. ~~sidential. The business properties are,. in general, 
occupied by small' neighborhood stores. . 

Accordingly,· whilO.'. thi_s ·portion of Park ,Avenue is zoned for 
business," it does not appear ·from the record ancl the. exhibits to be 
a general business section;. . The appellant's contention that the 
neighborhood is a business one ls not supported by the testimony_. I 
find that the .area involved is: a rnixed .business and res-idential 
neighborhood and· that the residential use prevails. It has hereto-

. fore been held.by Commissioner Burnett, in O•Rourke v. Fort Lee? 
Bulletin 189, Item 1 11, that "The fact thn t the vicinity is zoned for 
busine.s·$· does ·not preclude it ·from being ·residential in character. 
Mulligan Vo Lyndhurs~ Bulletin .146, Item 6; Burkowski v. Clifton, 
Bulletin 139 .. , Item· 5, ·and cases therein cited .·n 

.. . .A~ .tran.sfe·r -.of a-. liquor· lieense is· not a r.ight inherent in the 
lie ens_~, bµt is. r"1:ther.: a privilege which. ·the.: issuing authority may 
grant or deny. in the exercise of a reasonable diseretion. Where the 
transfer is denied on reasonable grounds, such action. will be 
affirmed ... · .. Van schoi.ck v •. Howell, Bulletin 120, Item 6.~· The burden 
of proof, is· up_on app·ellant to. show that. the action of :respondent in 
denyj.ng the- .. :transfe-;r wa.s o.rbi trary or ·.unreasonable.. Henderson v. 
Gloucester, Bulletin 542, Item 2. . . · 

Wher,e -the· n~ighborhood .is tiixed· resident.ial ·and b'us.1ness, it 
is ~i tl1.in the s.ound dts.cr·0ti-on. o.f. the .issuing au.tho-rl ty.~ to determine 
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wh~ther .or not publ.ic convenience. and necessity .. .warrants the .. g_rar~ting. ·. 
of a new license or:· the transfer of· an old lt~·ense. Tb.e p1.1bl-ic· · · · 
welfare ·must take. :Pr~ecedence ·over· any· qu.estfon :·o·f pr~.v-a·te '3;4_vantage. 
Re Fie brier ·v. Elizabeth, Bulletin 379, ·Item 9. The ·basic· ques-ti~.n 
presented by the instant application is somewha~ analogous ·to· ... that 
presented when an.application is made for.an aqditional license, 
thereby i:t1creasing the tavern facilities in the neig·hbcfrho'od •. 
Cf. Hill v. Montvill~ Bulletin 148, Item 9. 

/ . . 
General ob,jections to a transfer. within a busiries.s neighbor­

hood are ordinarily not suffj~cient reason for deny·ing a transfer.·. 
DeChristie v. :Glo11cester '· Bulletin 121, Item 10; Conn v. Kearny,: 
Bulletin 173, Item 1. Ho~ever, wher~ the transfer is sought in a~ 
arco. w)Jich is of a mixed residential and· business character, the·· 
denial of the transfer on the ground that it would unnecessarily 
increase facilities for the sale of alcoholic beverages or place 
licensed promises in closer proximity to dwelling houses does not·= 
constitute an abuse of respondent rs ·discretion. Cf. Drucker v. . c 

Trcnton..2.. Bulletin ;~:74, Item 9. Respondent•.s conclusion that existing 
tavern facilities are sufficient to serve the needs of those residing 
in the area is entitled to great weighto 

.· ... , 

While the appellant, in his testimony, states. that there ~voul~' 
be little inc:i,"ease in the space devoteJ. by hi.m to the sale and 
service of alcoholic beverages i.f the transfor is· granted, .the 'fact ... · 
is that. the extent of his licensed premises would be su.bstantially 
increase·d. ··. Further, the proof discloses· that the proposed: .. p·rE;mises, 
while only sepal'ated from existint:; premises by the vddth of. a narrow 
alloy, .are nonetheless to that extent- closer to· the dwelling houses on 
Park Av(2ntie.: · 

.. 
Apparently,. the respondent, having in mind the character· of 

. the nej_ghborhood ancJ. the obj E~ctions of a considerable group -of 
citizens, did not wish to increase the potential facilities for the 
sale and· :se:rvice o·f alcoholic bevel:' ages within. the area, particularly 
wher.e there~ was no p1•oof· that the -addition41l:~:facllities .were '.required 
to satisfy· ·the. ·:needs of residents j_r1 tho .immediate· .vicinity of the 
promises·., ... It. :is ~also apparent that· ·respondent. was· opposed to moving 
the lie ens eel ·pr.emlses any closer to the private home$. Under the 
circumstances,. ft :.ts hot'. nec·e·ssary .for· me to. ~as cuss. the other 
reasons- given by the· respondent for.· its fa.ilur:.e to .·grant the transfer. 

The reaso.naqle inference .to be drawn from the testimony is 
that a portion of appellant• s ·:business c.ornes .. from .. persons who clo not 
reside in the imme.d:kate neighbo·rhoocl- and ... that the ·enlargew.ent pf hi$· 
p.re~is.es would· tend t'o ~.furthe~ ir:icr·oase .this business~ •... 

. . ' 

Tner.e· fs no·thing ···in. ·the rec·ord bef·or.e me to·· s.hov~ .·t:r~·t..·.th~ 
"Totynship Conif4i tte;;;~···"has. ath.i~~>"ed the discretionary.author.ity·. vest.ecl· in: 
it ·by the -Alcoho1i'c··'Bevd•-age Law... Its ·dec.istcin -se<:ilJ·S ·:to ··:hav.e· been . 
based upon a fair. consider a tj_on of all of the is sues involved• .. It· .. · 
,appears to ha,ve vveighed ~he .advantages of the transfer to the licen­
see :against ·that ·of the public welfn.re~:.:· My p:roper function .on 
appeals of the clnracte~ now --befo·re r.ie is ·.itot :.to: su_tsti tµ.te .·my . 
opin:Lon .·for ,t'l-1at ~:.of· ·the ·i's suir~g authority, ·:.~but rather to~ .determine· 
whet.her. the .~1.c'cisiori of ·-t.he<latter r.my .:reasonably· be :supported and, 
if so, ·to affir1~...... · ·'· ·· · · . 

. . · Ap1~iellant ,._ .h':lv~ng faile¢l. t6 st~s~e:iin. the burden of·; I~~oving :-.tl~at 
the. action qf res'pol'_ldent. w~s q:rbiftrary·<nid .un;rea~sonabl8, : the decision 
of the .. l~ tte~, vdll · ~e '. af ~ .. iri~d, .» ·-_ · :. : : ...... · · · ... ·.- ...... . 

' . ,· 

Accordi1i.gly·,- it· is;. on this ist: day. of .... June,· i944, - ,, · ··. ,.. 

OHDERED, that the appeal herein be ancl the same is hereby 
dismissed. 

ALFRED E. DRISCOLL . 
Cor.ir.:iissioner'"~ 
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2. DISCIPLINARY PROCEEDINGS - CHARGE OF SELLING ALCOHOLIC BEVEHAGES 
TO MINORS, IN VIOLNI1ION OF R. S. 33: 1-7? .AND RULE. 1. DF· s·TATE . 
HEGUIJA'I'IONS NO. 20, DISMISSED - DEPAH1n1ENT. FAILED TO _SUSTAIN THE 
BUR,DEN OF PHOOF. 

In the Matter of Disciplinary 
Proceedings against· · 

THE COZY TAVERN, INC. 
T/a COZY TAVEHN 
Boonton Roo.d 
Wayne ·Township 
P. o. Mountain Vie0,. N. J •' 

) 

) 

) 

) 

) 
Holder of .Plenary .. Hetail Consump-
tion Lie.ens-~ C-26, issued by the ) 
Township Committee-of the Township 
of warn?·. ) 

: - -.. - - - - - - -. . . . 

CONCLUSIONS 
Arw ORD~H 

Edward G. Weiss, Esq., Attor:o.ey for Defendant-Licensee. 
Ed~ard F. Amb~ose, Esq., appearing for Department of Alcoholic 

Beverrige Contrbl. 

BY·.'· ·.THE COMJ:ViISS.IONER :: . :· ·. 
,. .. '• . 

.. · .. Lic·ensee ·has.pleaded not guilty to the following charges: 
. ~ .• ' . . " .. 

. ... . .. -".l.~. -~On .Saturday· night, January 15, 1944, and later · · .. :. 
during the early hours of Sunday morning, January 16, 194,1, 
you sold alcoholic beverages at your licer].sed premises to 

; Lawrence·:.:.. ... -,., Jos-eph --~- and lhomas ---, minors, in violation 
of R. S .•.. 3·9: 1~7?~-- ·. 

·n2~ .on.the·arores~id occasibns, you sold, served and 
·. ·:..: . .d~li vered, and.: .allowed, pe.rini tted. and suffered the service 

and.delivery of. alcoholic .. heverages at your licensed premises 
·· :· .. : to·.Lawrence -~-; Joseph.-'"'.'"~ a:nd Thomas . ..:..-~, persons under the 

a:g.e of: twenty-one (21). years, and· allowed, p.eri:ni tte~ and 
suffered the .consu.i.rnption of alcoh,olic beverages by such 

... ,_: .. ·perso~s:·upon·the· licensed premises, in violation of Rule 1 of 
State Regul~tions No. 20on 

.. .: 

The mihol'' s·, aged seventeen, fifteen · ai1d eighteen y~ar s, respec-
· tiv,ely _,. Iaade .sev.e.ral vis:i.ts, on January 15, 1944, ·to- other licensed 
premises, resulting .in charges against two· other· licensees. In one 
of these places~ at least one of the minors was involved in the theft 
of a ladyJs.handbag. From·their testimo:ny,·it is.apparent that they 
had~ visited other places. and had hac.1.-·several drinks of alcoholic bev-

, erages. :before their alleged first visit.· to the-. licensee ts place of 
business~ · ,. 

·.-A careful revievv ·_of the re·cord discloses- many ,.discrepancies. in 
the- test.imony. of the minors •. : Jos.eph ~-- stated· he was not certain 
whet.her. _he ·was. in the Cozy 'Tavern .once or: twice during the evening in 
qU?$.tion. and. stated, · .. on cross-examination, that he "might have had" 
birch beer and was "not sure about beer. n Thor.1as --- stated that 
while he picked out Paul Chesney as the one who had served hir.'.1, 
"I: )Voulcl. not say_ :I. could identify hin as· the one: served men, and 
furttteI:'.· ·stated, ·."I -said :that looked ,like the nan; but I still say I 
would not swear to it." Lawrence --- testified that he could not 
identif~r the person who had served hir.1. When asked as to what he was 
served he said,. ~"I._guess·.1t _was·beer.; .. :but r .. will_:·nQt s-wen-r. tu it. 11 

• . .• • T .· 
.. ·.·: . .. : , .. ; I.,. ,·.' .. ·- - .· .... 

. ···-- .·.: 

• ~· ' • .- ••· ., , • ,. _i . , - .. 
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He furthE::.r stated, "I was. tired all night· and doh' t . recall what. 
happened. ·u The alleged sales of o..lcoholic beverages werE:; -not .. ().t.hcr­
wise corroborated. The case, therefor6, presents a squ~~e cqnflict 
between the te s tirJony of the three . r;iinor s and the . te s tiL1ony given by 
various credible vvttnesses produced by defern.lnnt :.· · · · 

Paul Chesney, President of defendant corporation, testified 
that he was at defendant•s place of business all evening and did not 
recall seeing the boys in the place. His testimony. is supported by 
thnt of other witnesses,. one .of whom is a public official of the 
municipality, and none of whou appears to be interested in any way 
whatever. Further, Edward Fo Davis, an employee of the licensee, 
testified that he and Paul Chesney- WE~ro working that evening and 
that~cach took care of one section of the b~r; that he. tended tha~ 
section where. hauburgers were served; that ·_during the evening, 
Thow1s _ _.:_ ,- on~· o.f the ninor s, car:."H:: in o.ncl asked.. hiEl f.or thre.e .... ham-i--:: 
burge-rs and a glas.s of birch beer_, v/hicn· he .served hh1; that he 
knows whc) Thor~1as· ---- is, as they liv·e on the sm11e str_eet, ~md t);i<;it_:.· 
he hnd SGen hir1 on occasional visits in the lice:nsbe-1·s ·:place· of··· 
business. 

: .. ~ _. .. · 'L~L.censee ha·s ri(6: .pr,i-or ·record. ·.After- con·sid-ering ·all of _ith~_-:' <; 
te:$Ji~iiony, I- ·co:nclude ·that the: De.partLie11~ )iasd fa:L1od. t·o_.-_-s.~rntu:in- ·~l1e:.­
bu:r.der1- of proof:_ nece:.ssary ·tq war·ra:ht :.a;"f'i-ndh1g~· of_guilt·.an~1,·:._fo:r._"·' ·:,; 
9:n>.~ .. -~_r·e_o.s9_n~ the c.harges·· sho.uld be: cl1snissed.~· ···.·. · · ·· .. ·_· .:. ~;_, 

Accordingly, it is, on ·,this 2nd dety. of Jm;ie, 1944, .. 
. .... . .. ,; ·. .." ' <. ·.. . . ,. .. ~ . . : J • ' 

. . : 
O .,"~D-r.tr.·ED -· ,:, . - . ' .. .Jl ~J.'L . : ' 

diSElissed. · 
' ' .~ . . ·t " ' .. '• ~ . 

.,, -; ____ . 

•r •;- .. , ... 

ALFHEff ·E. ,··'DRISC(\GL 
. ; . ~~ .... : .. ·-

. . . .. . '. ,!. . L - : .. L Cor:ir'.:iissfoner. , ·.· · · . 
.. . :- . : ,' . : ·~; : . 

... . :.: .· 

t .=t. 
·: : . .. 

· ... . ~- . 
.·. ·' ... '-. 

Lr.6£~S~~s •.- · EMPLoYEE:s :- J?dhrcE ·oFF.rcFii DrsQuALIFrnn • FRoni ~~I~t.~·: : 
PART--Ttil!lE BARTENDER · ANYVVHEHE"" IN THE S.TATE. ' ···-

. .l _have y_our· :letter. O"f I~ay: .:2·5-th. in-· vvhich .you- stcite tha_t yoh· · arP 
a: p·o1i'ce. officer -in Ci:·~y _nn~1. tha:t you w-i-sh t·o be -advfsed as -- t----~ 
the'-··ttnec·essary p.errni tn to work as a part-tiii\e bartender. -in ·, ·· '._j 

municipality. 

' : ... r-.·· a:p_prec:Lnte your sinc.erity in. wri tlng tq the Departuent ih .. · 
_th:b» pa ttet ... · . However, the tr.uth is t0a.t., being a· regular r~ieuber ·o·f"­
·a· police. 'f.orce in this State, you arc .nee es sarlly d1squalified frou 
working a_t ·any. liqUJ)l' prenise-s in Ne\v Jersey j even outside the rauni- · 
ci~:~o.li ty. "where you· are serving 8:S polic_e officer. ..Sound reasons of 
public ·policy detia11d such ···a rule. For sone of these reasons see 
Re Du.Pree,. Bulletin 156, Iteu 11. 1'here is no pernit which I or 
anyone e~~.>~ can g~ve you which will rer)ove. this disqualification . 

. · In. n~t' yoti. i~1ust .cho9sc · v~hether _you wish to continue .. as a 
·police officer or want· tb ·becone a b0rtender •. · You cannot be both. 

·:: . .• .~ . .. . . 

Very. truly· .yours,.· 
ALFRED E. DHISCOLL . - . 

CouuissioneT ;, 
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4 ~ . · APEELLAT:E ·1JECISIONS .. "7": VASTO v. ATLANTIC HIGHLANDS. 

COSMO VASTO-, 

App·ellant, 

,.:-v:s:... 
. .. ~ ....... . 

.: BOROUGH COUNCIL OF THE 
BOROUGH OF ATLANTIC HIGHLANDS, 

) 

) 

) 

) 

) 
Respondent. 

- - - ) 

ON APPEAL 
CONCLUSIONS AND ORDER _ 

Frank~-1 & Frankel, Esqs., by' Charles Frankel, Esq., 
Attorneys for Appellant~ 

Snyq$r, Hoberts &_Ptlistury, Esqs., by John M. Pillsbury, Esq., 
Attorneys for Respopdent. 

BY·THE·CONiM:ISSIONER: 

This appeal is frm~ the re-fusal t.o renew a plenary retail con­
sumption license for pr~rnises·-IoGated at 179 First Avenue, Atlantic 
Highlands,· where a.ppelli:1nt hµs conducted a licensed business since 
·July ·12~ 1939. Upon the: filing of the appeal, the license for the 
fiscal year 1942-43 was extended pursuant to the provisions of R. s. 
33:1-22. 

Respondent contends that its action was proper because the 
·.lid~nsed premises were impro~erly conducted during the year 1942-43. 

It lies with~n the sound discretion of an issuing authority, as 
lim.i tec1 by tlre AlcohoJ_ic Beverage Law and the State Regulations, to 
determine whether an appl-icant is worthy of a renewal Llcense; for no 
licensee enjoys a vested right to a renewal. Americ2.n Legion v. 
B.~Y£.!:1z., .Bu:l-lctin 200, . It.em. l·±. However, the determination must be 
founded upon· substantial· ground.s. · ·sone·s v ~ Absecon, Bu+,letin "218, 
Item 1. · 

where a license has been renewed from year to year~. and where 
no disciplinary proceedings have been lnstituted fo'r alleged miscon­

.. duct during . the current license y.e-;ar, an(l the. licensee has been 
. ~hereby encouraged. ·to· ·make·'~- ·substabtial 'investment" .in the business, 

common fa~rn~ss_. requires that.· thE: r.efusa-1· tu- renew· be supported by 
.. -val-i;el reasons.· ·· · · · · · 

. The witnesses procl1~qed by. respondent testified. that they had 
: ·9b·$erved· intoxicated .. 'persons· in ·t];1:2. vicinity of appellant ts premises 

... arid ·tho:t; _the:T hac.1 hetrrd.:_famecessary noises.· consisting. of loucl talking 
· . ·and· profane language· .in.· U1e .. licensed premises., A licensee is · 

··· ~espon~ible for ·qonditL:ins in and outside of his· licensed premtses 
w4~cp a+--e ca-u.sed ~.by· his_ .. patrons. :·Cor1te .v. Princeton, Bulletin 139, 
~ter~1 .. 8. . · · · 

~ . . -

... :-. .i ·· · ._ Ai:~pellarit testifi~d,~ however·, that he conducted his licensed 
premises in ap orderly manner. He admits that on two occasions he 

~.call~d-·meob~r§.of th~ 16cal ~olice de~a~t~ent t6 ej~ct- qertai~_patrons 
~vho refnsed to leave after· they· were ordered to do .so. On behalf of 
the appellant, .. a. nuraber ... Jf persons vvho live in the iuraediate vicinity 
testifi~J th~~ th~y ~~d heard no objectionable noises euanating fron 
the tavern·_~nd that the licensed preaises w·ere pro1)erly conducted. 
There is ·no' ·direct· ·evidence linking the appellant or his premises with 
the alleged intoxicated persons. The licensee appears to have 
cooperated with the local police~ 
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.Appq~iant has'. hold· a license, for. four. years, and no· charges of 
any·kind·pave:apparently ever been preferred against him. ·The 
lice~see has been operating for a substantial period under .the 
extension .of .his license., and no complaints· have been called to. my 
attention .dur.ing that time as to the manner in which the -premises 
have been coi:iducted. Appellant ha:s pa.id. the respondent the full. 
fee for the.present .fiscal year. 

After- consider:lng all the evidence on this appeal, I have . 
concluded t6 ~everse the acition. of the respondent and to order it to 
issue a license .:to the appellant ·for the present fiscal year. Appel-

. · 1ant .has .thu·s· been .given a further opportunity to demonstrate his .­
~6rthine~~ to hold a 1icenseo Freeland v. Roselle, Bulletin 352, 
Item 5; K.& F Inc. ·v. Teaneck, Bulletin 467, Item 3. The conclusion 
which :I have :re~-ched herein applies merely to the renewal for the 
present license year. Respondent will have a full opportunity to 
cons~d.er the ..r~.a~ne.~ in which the premises have been conducted for 
the current year and, in. the exercis.e of its reasonable discretion, . 
to determine whether j_t is warranted in fur.ther renewing the license 
if and when an application is filed for renewal of the .license for 
the fiscal year beginning July 1, 1944 • 

. According~y, .it is, on this 2nd day of June, i.-94-LJ:, 

ORDERED, that the action of respondent bf~ and it hereby .is 
reversed, and respondent is directed to issu~ to. appellant a li­
cense for the present fiscal year ns applied for. 

ALFRED E. DRISCOLL, 
: ··.commissioner. 

5. APPELLATE DECISIONS,- WHIGHT v. GLOUCESTEHTOWNSHIP •. 

EDWAHD F. WRIGHT, 
trading as WRIGHT'S CAFE, 

Appell.ant, , 

-vs-

TOWNSHIP COMMITTEE OF .. THE 
TOWNSHIP OF GLOUCESTER 
(Camden County), · . 

) 

) 

) 

)" 

) 

. ) 
R~~ponde.n ~ _· 

- - - - - - - -) 

. ·.ON APPEAL 
CONCLUSIONS AND ORDER 

Harry H. Teitelman, Esq., Attorney for Api)ellant. 
George D. Rothermel, Esq., Attorney for Respondent. 

BY THE COMIViISSIONEH: 

·This appeal is from the refusal to renew a plenary retail con­
sum.ption license for preriiises located a short ·cti~tance r10rth of 
Church Street on the west side of Blach: Horse Pike in Gloucester 
Township, CarJden County, Nevv Jersey, where· appellant has conducted. a 
tavern since December 12.? 1933. 

In 1937 the Township Cornrnittee, by appropriate action, limited 
the number of plenary retail consw.Jption licenses that may be out­
standing in the Tovmship to twelve. Nine plenary retail consuuption 
licenses were issued by· the Tovmship Co1md ttee for the current 
license year. 



PAGE 8 BULLETIN 622 

Respondent gives five reasons for its action denying the .. . 
Wright application, which may be smnmarized.as follows: (a) Petitions 
were filed with .. respondent requesting that said application be de!lied 
and at the hearing held June· 28., 19L1·3, numerous objectors appeared; · 
(b) on two different occasi.ons appellant ·vvas convicted of violations 
and, on a. third occasion, appellant was· acquitted by reason· of the 
quantum of proof; .(c) there have been various complaints, including 
complaints of excessive noise caused by· orchestras and phonogr~lphic 
equipment at and after midnight, and complaints of various disturb­
ances occurring in:the licensed premises; (d) despite the ,fact that 
police authorities called his attention to these complaints, appellant 
has in fact ref:used ·ar1d ·neglected to show any spirit of coo·peratlon. 

It lies within the sounJ discretion of an issulng auth9rity, 
as limited by the Alcoholic Beverage Lnw and the State regulations, 
to determine whether an applicant is. worthy of a re.newal license; 
for no licensee enjoys .a vest~d right to a renewal._ Zicherman v. 
Newark, Bulletin 227, Item 7. However, where a license has been· 
renGw8d from year .to year·, the doterrnina_tiun not to renew should_ be · 
found()d upon .valicl and substant1al gr.ouncls. sµpported. by-· the ·weight· ': 
of the eviqenceo: 

The petitions of the objectors are gcne~al in c;haracter. ···They 
contain 123 n~mes. .The petitions filed by the npp~llant contaiµ 133 

· names.. Unless petitions are supported by corape.te~1t evi.dence, they 
can be given little weight-. · · 

Appellant has hel.d a license (granteU 'e~cl{ year by the . Town­
snip ·Committee -- until July 1, 1943) since Repeal. His premises 
are locat~d in a block of about ten stores situated on the west side 
of the Black Hor.se Pike, a short distc\nce north of Church Street. 
The n0ighborhood ma.y be descrioed as bein5 of a mixed business nnd .. 
residential character,- priuarily devoted to business on· the· Black· .: 
Horse Pike with the residences located ori the side streets. 

On behalf of the respondent, five residents of the. Townshlp 
testified as to allege~ conditions in and near the licensed premises. 
One of these residents, who lives about 250 to 300 feet from appel­
lant r-s premises, testified that he has been disturbed. by noise, which 
consists of loud talking, loud laughter and applause. This witness 
ad.mi ts that· c~uring the year prior to the hearing there was no 
orchestra. on appellant's promises. A second res·ident ·:testified th~:t. ~ · · 
she has always been against the~ liquor businessr•o.nd t'hat' she· per-. 
sonally caslikes Mr. Wright. A thirc1 resident testified that she 
objects primarily to the business itself and she objects further to 
the licensed prenises being vpen until 2: 00 A_.M •. ,. which is the legal 

~*-Objections to the lic~uor -industry ,per ..§..§··are :not ·relevant to 
the issues raised by this appeal. Objections of this character .. 
should be addressed to the rnunicipal issuing authority, which, 
in the exercise of its sound discretj_on, nay p.et~rr.Jine, in the 
first instance, whether licenses should be. granted.within the 
rnunicipali ty. Once a Em.nicipali ty has d'et·eruit1ed to issue 
liquor· licenses, it is b01,md by the rule·s of fair play~ ·· 

',; ,. 
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closing hour fixed by the respondent rnunic~pali·~y. ?~ ... A fourth 
resid~nt testified.that she objects to the·noise especially on Fri4ay 

.and Saturday, but admits that the music :box ,trh~s _been very nuch cut. n 
.. fl fifth resident testified ·that he found.· an intoxi.eated man some 
di~t~nce f~om appellanit~ p~emises but was-unible ~o stri~e the man 
had '_'c19me: from Wrlght' s Cafe. · · 

~ ilalsGy CadE), a me~ber of _the Township·~_¢omrrd.ttee, testified thctt 
aft~r Mr. Wright had promised that he would eliminate the objection­
able"noise, the members of the ·committee received f~rther complalnts 
(at unspecified times -~- and appa.rently not a matter of record) from 
resi.dents on the same subject. Re.ymond N. Howard, yvho pas b.een a · 
rneinber of the Tovvnship Committee since. January 1, _1943, ·testified . 
that he rec~dved numerous complaints- of excessive nol:se emnnating . . i. 
from.the licensed prem1ses. Ne:Lther .. of the Committeeuen appeared tc 
have ·had nny personal kn,ovvlcdge supporting the co1.~plo.ints •. Nor is 
there'nny evidence in.the record thnt nny action was ta~en _by the 
local police a~ .·~1~ resu:J_ t of -.any of .these couplaints. 

On behalf ·6r appellant,· the licensee and· his wife testi~ie4 
that, followfng ·receipt '.:of the conplaints, the orchestra and Jlo9r .\ 
show ·were· dj.sc·ontinued fn· july of 1942," and that since that .tipe :t:he 
music box has bet:m shut off at twelve nid.night. The wife of the 
'.licens.ee testifi(:~d ·tho.t -.h0r neighbors have r1ever r:iade any cor:iplai.nt 
·or·. objccti.onable noise -e~iiana'tth.g 'frori1 the. tavern. A worJo.n vvho _li.yes 
abpve the· prmui~·es tes.tif1ed_ .that she had never heard any .fig):'rts or 
dis·turbances ·dotvn.stair·s. ahq tl~at ·the sound of' the ElUsic" .box __ ,was .. ·no: ... 
"different than a radi'o·next door.ti Another witness, who lives two 
~quares froi~l appellantts prer:iises, testifie(l that she had never 
observed .any dis·turbances or heard. any ob __ j ectionable noi~e .. , · 

Tlie evid:enc0:J presented on 'the' question of the l:.lUSiC and. no'l~:e~ 
while perhaps sufficient· to s:ubject the license to a special condi­
tion lir:ii ting th~-; hours whep. th~ i~iusic box Liny be play eel, standing 

~ ai_ntg_.anu· taking j_nto considerati:Jn· the .character of. the imr.rndiate-
11eigh~Jorhood, does not appear to be sufficient to warrant a denial qf 

. the application to renew. 

~----~------------

~~~n. S. 33: 1-40 p:rovi(~e s: "The govcrnj;ng board or body of 
ench Dunicipality.1~ay, as· regards said L1Unj_cip{;i.lity, by 
ordinance, ·licli t the nunber of l_ic~1~ to sell alcoholic . 

. beverages at retail. ·iHHHT The. sane sectL)n also pr.Jvides: 
TT The governing board or body of each Lunicipali ty lJay, as 
rog_ards so.id itlUnicipali ty, by ordinance -~HH~, lini t the 
hours between vvhich .. the. sale of alcoholic beverages at 
retnil oay be wade, prohibit the retail sale of alcoholic. 
b_ev2-rages on Sunc1ay1HH*'." (EL1phasis ours). Mur1icipal'ities 
have heen urged by. the C.ornai.ssioner. to adopt earlier closing 

· hours where loc-nl cond:i ti'ons warrant this action. 
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. In February of 1938-~-. appellant's license· was·_ suspended by 
the local issuing authority for a period of thirty days for selling 
alcoholic beverages in vi'Olation of the local ordinance •. On June 29, 
1942~~, appellant 1 s lie ens e was again suspended by the local issuing 
author-ity for a period of thirty days for the same type· of violation11 
Notwithstanding these violations·' respondent renewed appellant's 
license for 1942-43. During th~ 1942-43 license year, appellant was 
charged-~- with selling alcoholic beverages to a person 9-Ctually or 
appa·rently intoxicated. On May 19, 1943 the respondent found the 
licensee not guilty of the charge.· · 

The respond·ent, in June ·-of. 1942-, following the licensee's 
second conviction, had the choice of suspending or revoking appel­
lant ts license. LHcewise, the respondent, when it was called upon 
to pass on the fitness of -the appellant to hold a license for 1942-43, 
might well hav-e refused ·to renew appellant's license. The ·rinding 
that violations of the li-quor law·- or regulations have beeD: -cornmi tted _ 
during the preceding license year is sufficient to. justify denial -
of renewal. Kaplan v. Nevvark, Bulletin 269, Item 6; _Beam v. Caldwell, 
Bulletin 380, Item 3. But -the respondent, j_nsteacr or· !cteriyi_ng the 
re-newal for 1942-43 _when it ·had an opportunity to do· so,· gr.arite11 the 
libenso·, 

- -The violations by the licensee _i11. l938 and 1·9:42 a.re- not -suffi­
cient c2 .. use for denial of the application for the license for -the 
year 1943-44, sihce renewals were granted by the respondent ~~spite-
these violations. Zi-cherman v,. Nevmr~ supra. - · 

The respondent may not now. rely upon the ·p·r:evious- violations:-: 
after having condoned them. On the other hand, j_f the previous v±o­
lations were couplQd with a new violatlon, either of th,e same or a 
different kind, dur;ing the 1942-43 license· year·,· it ·vvould ha.ve bee~_ 
proper for the resporiclent_ -to consider ·the old violuthms: ·a_long v1.ri th:_ 
the new -as part of the proof of general unworthine0s .,.- Thus, ··1f th;e 
licenseE· ·had be~~n fOlmd gu'il ty in the 1943 cliscl-plin.ary'· ·proceeding:s .. , 
instit;uted at the request of the Dcpa~etii1ent.:? respundent·: yv-oul4 _have . 
been fully justified in refusing to r1.:;new the --liccnsG for the current 
year. In view of the fact that the-licensee was found not guilty, 
that door ·was closed by the respondent. 

The appellant-has a poor record, one that I do not:-condone. 
I have repeatedly urged muD;icipalities to d•3riy renewal to. licensees 
where previous convictions for violating the Alcoholic Beverage Law 
and the regulations demons tr ate the ii• urnvorthiness to hold- a license. 
In tho inst.ant case, hovrnver, a renevml license havin·g been issued by 
the responcfant for the 1942-43 license year J the licensee must be 
judged on his concluct sul1se_quent to the renewal. 

The conclusion which I havo-renched herein with respect to 
the appellant's. conduct subsequent to renewal. in June of: 1942 is 
limite~ to the renewal for the pfesent fiscal year. In other words, 
the appellant has been given one more opportunity to demonstrate his 
worthiness to hold a license. The objectors are privj_:.eged to 
request responclent to institute disciplinary proceedings whenever 
the facts warrant and they may, o~ course, object to the renewal for 

_the next license year if unsatisfactory conditions hnve resul t(3u 'frmµ 
the continued operation of appellantrs place of business. 

- -

~~These proceedings were brought at the request of the 
State Department of Alcoholic Beverage Control. 
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' Ac.cordingly, . it is, . on .this 5th day · of ,Tune, 194·4, 
. . 

·ORDERED, th~t. the action of respondent· in refusirtg to renew 
plenary· retatl consumption licen$e for the year 1943-44 to Ed·ward F. 
Wright,. trading as Wright•$ Cafe, for premises locat(:!d on the west 
side of Black Horse Pike in Gloucester Tovn1ship, be and the same is 

·.hereby reversed, and .respondent is directed to issue forthwith the 
lic~nse applied for by appellant. 

ALFRED E. DRISCOLL 
Cormnissioner. 

6-. DISCIPLINAHY PHOCEEDINGS. ·- FRONT -- FALSE ANSWEH IN LICENSE 
APPLlCATION. ·coNCEALING MATEHIAL FACT - AIDING AND ABETTING 
NON-LICENSEE TO EXERCI_SE THE EIGHTS AND PHIVILEGES OF THE LICENSE, 
IN VIOLATION OF'.H. S. 33:1-52 - ILLEGAL SITUATION COHREC~ED -
10. D.i\YS 1 . SUSPENSION o 

In the lVI~tter of Disciplinary 
Proceedings against· 

PETEH PAUL tAGOMAI~SINO, JH • 
101 Clements.Bridge Road 
Barrington, N. J., 

I-folder ·9;( Plenary Retail Consump­
ticiii Lid~nse c~2,_ issued by.the 
Borough C:ouncil· ·of t.he Borough of 
Barrington, and transf errecl during 
the pendency of these proceedings 
to 

) 

) 

) 

) 

) 

) 

) 

PETEH PAUL: LA.GOMARSINO, j-H. and ) 
JOSEPH lVIOS:CONI, ,.t/a THE BARRINGTON 

CAFE, . ) 

for the same premises. ) 

CONCLUSIONS . 
AND OHDEh· -

Vine ent DeP. Costello, Esq. , Attorney for . Def end ant-Lie ens e ~2. 
Gaylord R. Hawkins, Esc~., appearing for Department. of Alc.oholic 

Beverage Control. 

BY THE COIV!llfi:ISSIONER: 

Def.e1idant-iicensee pleads !lQll Vu.l t to charges alleging that 
(1) he fal$ified his application for a plenary retail consurnption . 
license by concealing the fact that Joseph Mosconi was an equal 
partner in the sai~ licensed business; (2) that said Joseph Mosconi 
was paid fifty p~r cent of the profits derived from the said busi­
ness, ih violati6n qf n. s .. 33:1-25; and (3) ever since .August. 8,. 
193'-1 he :knovvingly aided and; abe:tt.ed. Joseph Mosconi to exercise the 
rights'and privileges ·of the license, in violation· of R.S~ 33:1-52. 

. . An investigation by. :agents .of the A~coholic B?verage Control· 
Departrrient ·r eveqled t.hat ·dE?fendant a_nd. one -Joseph Mosconi,. who 
became a residei1t :Of l~ew Jer.sey in 1934; ·were·'· operating ·the licenseq . 
premise's ·q.s· ·par.tne.r.s, ,wh~ch fact had not he-en ·disclosed ·in tl~e- appli­
ca·tiorY ·for· the···cur:rent licer+se. Tteports of the ·investigators and 
data obtained sb.ow, among other things, that both the defendant ,:ind 
Mosconi share profi.ts equ_ally , .. :and ·chec1rn: draw1i·ion the bank ·v1he.rein 
the business account 'is maintained require the signatures of both 
defendant and Mosconi. 

! 
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The local issuing authority. has notlfiecl me that, on. May 18, 
1944, the license ~as transferred to both defendant and Mosconi. 
Even though.the proper correction.appears to have been-made, it does 
not· excuse the violation of the law. The license issued to the 
-present licensees is still subjGct to suspension. 

Inasmuch as the defendant has no previous adjudicated re.cord_, 
a minimmn suspension of the license for ten days will be imposed 
herein. · 

Accordingly, it is, on this 6th day of June, 1944, 

OHDERED, that Plenary Retail Consumption License C-2, hereto­
for·e issued by the. Borough Councj_l of the Borough of. Barrington to 
Peter Paul Lagomarsino, Jr., for premises .. 101 Clements Bridge Eoad, 
Borou.gh of Barrington, a.nd transferred duri.ng the pendency of these 
proceedings to Peter Paul Lagomarsino, Jr. and Joseph Mosconi,· 
t/a The Barrington Cafe, for the same pr(3mlses, be and the same. is 
hereby suspended for a period of ten (10) days, commencing at 1:00 
A. M. Jrme 12, 1944, and termlnating at 1:00 A. M. June 22, 1944. 

ALFTIED E. DRISCOLL 
Corr.Jmis sioner. 

7. DISCIPLINAHY PROCEEDINGS - SALE OF ALCOHOLIC BEVERAGES DURING 
PROHIBITED HOURS ON ELECTION DAY, IN VIOLATION OF RULE 2 OF STATE 
REGULATIONS NO. 20 - 15 DAYS' SUSPENSION, LESS 5 FOR GUILTY PLEA. 

In the Matter of Disciplinary 
Proceedings against 

THE SYLVAN INC. 
T/a Tiill SYLVAN 
Sylvan Avenue & Dillingham Place 
Englewood Cliffs 
P.O. Coytesville, N. J.~ 

Holc:er of Plenary Retail Consump-. 
ti~n License C-4, issued by the 
Borough C6uncil of the Borough of. 
Englewood Cliffs. 

) 

) 

) 

) 

) 

) 

) 

CONCLUSIONS 
AND ORDEE 

.William Greenberg, Esqo, Attorney for Defendant-Licensee. 
Edward F~ Ambrose, Esg., appearing for Department of Alcoholic 

Bever.age Controi: .... 

BY THE COMMISSIONER: ·'. ,· 
·' . 

The defendant pleads g:uilty to a c:Qar,ge alleging that; -Oh 
Tuesday; May 16, 1944, Primary El~c.tion IWY., ~ t, s.olc-1' a-lcoholic.."·:bevt~r­
ages vihile the polls- were open for voting, in v:iol~tio.n or· ":Rule .. 2 of 
State Regulations No. 20. ·· '· 

In the absence, as here, of any previ.ous ·re.co.rd _or any aggra­
vating circumstances a ttencJing the vlolation.? ·:·th~- nonaa·l :P.eruilty .. of 
fifteen cfoys will b<:: imposed. Five days will be. ·re11it.t'ec~ fo .. r :the·.··. 
g1iilty plea, leaving a net suspension of ten d~ys ~ , Re .. Albeiti4 2 BUlle·-
tin 595, IteE1 5. · · , .··-. ·: ·_ .- ~ 

.. } . . . 

Accordingly, it is, on this 6th day. of· ~u~~; .. :.19·14, 
. . 

..... ·.· .· 
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. .ORDERED,· tha-t Plenary Retai'1 ·Consumption. License C-4., hereto-
fore i's·sue.d ·by the Borough Council of the Borough of Englewood 
Cliffs to ·The·S'ylvan Inc., t/a The Sylvan, for premises Sylvan 
Ave!~ue and Dilliri·gham Place, Englewood Cliffs, be and the same is 
he~e·by- -suspended f01" a period of ten .. (10) days, commencing at 4: 00 
A.·.~[~ June_ .i_'2, 1944 ·and terminating at A: 00 A.IVI. June 22,_ 1944. 

ALFRED E. DRISCOLL 
Comrrdssioner. 

8. APPELLATE DECISIONS -- MAJ_,AGA v. CLARK TOWNSHIP. 

JACK.MALAGA, 

·-VS-

Appellant, 

) 

) 

) 
BOARD OF COMMISSIONERS OF THE ) 
TOWNSHI~ O~ CLARK, . 

Respondent ~) 

ON APPEAL 
CONCLUSIONS AND ORDER 

George R~ Sommer, Esq., Attorney for Appellant. 
Dav.id Ar~s"t.rong, Esq., Attorney f'or Respondent • 

. . . . 

B~. THE QOil/DYIISSIONER: · 

·This· is an appeal from a decision by the· Board· of C9mmis-. 
sioners of the Township of Clark finding the appellant·guilty of 
charges alleging that the licensed premises were, on November 21, 
1943, · ~peri at 3: 08 A. M.· Eastern Wa.r Time, and again: on NC:ivembE:~r 21, 
1?4~, at ~:30 A. M~ Eastern War Time~ in violation of ·S~ction 8 ·or a 
~lOQB:l ordinance, as amc·nded,. regulating the sale and di·.stribution or:. 
alq,oh?l~c. bev·erages. On January 13 :1 19L14 the re·sponde~1t Board ·· · · · 
_suspended the. appellant's ·license for the balan.ce of its ·te-rm •. · · . 
(a .. P.eriod. ~r. l~~ .days}, effective February 1:1 194.4. 

·.·.The p.erti:q.ent. provisi.ons of Sectlon a, as amended·, are .a~E 
•. f ollo~v.s: 

·"No li'cehs e.e shall serve:~, deliver or allow, permit or_ 
.· .suffer, the sale, service or delivery of a.nY _Alcoholic ·· 

Beverage_; or allow the consumption of any :A1c:oholic · 
· .. ·Beverage on .licensed premises on· New ,Year'' s . Day between . 

· the. ·hours of 5 A.i'JI. and 9 A.M. On all .. o"ther clays betweon 
"th0 .. hours. of 3 ·A.Iii. ai~d 7 A.M. D1.u·fng· the· ho:urs that: "S·ales·, 
.Ser.vice,· l?eli ve_ry nnd corisurnption of· All Alcoho1ic Be·ver­
_ages are pr,)hi bi ted, tl1£. entire licensed ·premises shall ·be 
-clo·sed. ~HH~" · 

· .... 
I 

.. , . TVto ·police. officers of· Clark ·Township tes~ified 'that,· on. the.!: 
morning. in .c{ue.stion,. they· were inspecting taverns and~ \vhen: they. 
a~.rive~ '.at· apiiellant 's. place at 3:08 A. M:., they noticed there ._were, 
five :lights bu~iiirig : downstairs. · They · operied · the· door leading to .. the 
barrcmm ·and noticed' a woman; ·evidently an employee, standilig ·"inside. 
They inquired. of her wby the place was not closed. She replied 'that 
the licensee was .. ffdown below" (011 the highway) where a fight was in 
progress;_. The .·officers prOC€:!.edcd to the sce~1e of the fight and 
fpuncr·:the Iic~hsee .-. Acting. up9n n ·.complaint, th?· officers' took :one. 

·of·· the, partici1:mnt.s. in. the fight to· the- Rahway P01ice"lleadq1iarters~ 
Tlie ·1icerisee-'apt)earoq. tiiere'. ·shortly thereafter~ ·cit,which'tinie the:·.:_; 

. . ' . . . . . . . . ... ·~ .. . . . . ' . . . . ' ' . . 
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officers gave him .a' summons for· an ttafter .. -hotirs"· vi·olation. The 
officers later decided to recheck .the ·appellant.ts pl.ace of business 
and arrived there about 4:30 it.<fJI •. when, they· repor.t, they .found the 
front door open and the lic~nsee,.there with.two women and a man. 
These were later identified· a·s two employ:ees of the licensee and ·the 
husband of one of them.· The licens-ee t:old the officers that he was 
waiting for them as he had •phoned the residence of one of the offi­
cers to ascertain why he hB;.d received a summons and, while he was 
waiting for the officers·~ he decided to have some coffee. Ths 
officers testified. that they gave the licensee an additional summons 
and left the premises. 

The licensee testified that he left the licensed premises about 
2:45 A. M. to investigate a disturbance dovm the road and had told 
one of bis employees to close the place. He admits going to the 
Rahway Police Headquarters and, while theire, receiving a "ticket" 
from one. of the officers .... He then rGturned to his place, which he 
state·s vvas ·closed at the· time, and found his two emplo;/ees with the 
husband of one, waiting for him in his living quarters. He testified 
that he then noticed what the sULnnons was for and telephoned the home 
of one of the officers to ascertaj.n lf a mistake had not been made; 
and that he was advised ·by the officer's wife that she would send her 
husband around as soon as he came hoiI1e. The licensee testified· fur~ 
ther that he decided to iilake s.orne coffee while waiting for the 
officers and that he and his .party wer;e in the kitchen when' the' :-
officers arrived about· ·.!1:·00· A~ 111.; that he unlocked the f:ront door 
and ad'rili tted them. He denies thnt the licensed premises· vvere open. · 
after 3:00 A.M. and alleges that no intoxicating beverag·es were sold 
afteF·.· ·thnt hour.. In this respect his. testi1aony is supported by that 
of his .. ·eniployees ~ :: " . . · · · · · · . '. . . . _ : ., 

' \. • • 1". ' • • •• . • ,• 

... :· .'. ·The. priraary. purpo.s.e ur· closing-of-pre1:iises. r,.equlrerJents. in'.:·.·: ... \: 
lllJ.11.iC_ij;)al· regulations, ·fs tQ provide effective eriforceL1ent. ·against:.:-·, 
:salq, s.erv:ice, delivery-: ·ahd consunptib.n of alcoholic· beverage,·s on.the 
lic"er1sed· prE=~1i1ises during. designated hours~· Under. the ev~dence. if.L-._ t:he 
instant case.~ this prirna·ry purpose of Clarlr Township~ s Closing. hou#.-~·: 
provision was not v.i.O'l.ated by the appellant, his erJpl..oy'ee$ ·(Jr:·:ag.e1~ts~ 
According to the ~~idenc~ h~rein, no alcoholic·b~v~r~g~s we~e ~old,' 
serv.cd, del~vered 9r_ .consmJe~. on the licenp~d: pr_emi.s~s: .afte:r;<~he 
established .. closing hour D Furthernore, the peculiar circurJst.an~_C? .. $ _, 
here present -- the fight "down the roadn with its naturally attendant 
exc_i tcuent and .. · t.hl? q.evelopne:qts th.ereafter. -- ipd_iGate tl:lat,. tP,e·, appel­
lant's pr.e1:ii~_~s r:i~y _·not have .bet-?.n. kept Qp~n in delibe.rat9, :intentional 
violation of ttie. clo~ing_ r¢quirenent or in atteppted cj.rcunv.~ntion 
thereof.. At .. tpe- ~ane · th1e, and stric~ly, . t!ie· ev.i<;len.c~ ·herein .,!?hows 
that t!?-8 .. rro;nt .. 9.cior. of ·th~ license_d. pr:<?DiSeS. W~S not loQ;ke_d, . at least 
on ~l?-.e '.first ocgap~_on w~ien the poliGe ·office:r~. caJ_l·ecl at .. 3:: 08. A.M. on 
Novenbe:r; · ?~:; 1~~3 ... In Re Scudder~ Bulletj_n.108, .I_t.~1;i :1,. t_he.:.Cor.mis-
sioner_{ap.proyed tn..e ... {ol;lowing ¢lefini tion for clos~C., prer~i.ise-s: ... "one 
where--- .. n11-- door·s · a:re· "loc'ked, the ·11ghts are out ancJ. no.: P.a·tpor:is.: q.re in 
the place or on the preuises connectec1 therowi th." The d.eTihition 
is:. cl0nr-cu.t :· ancl. should be understandable to .. enf·orcenent. officers ancl 
lfce~is.ees· ~l~ke.- . .'t~ rie~·ts w_it·~1'.r.1y appr9val~ ··j .. ~~~.~1~1~b;te :to. cq~-:· .. .-; 
cii~q.~, ~peref.or~,. ~hat the.Board of·CoorJis.si.onf?rs :was. .. ,un·ju~ti:fil?d··:·~n 
t:ir,id~~g .. the . appellant gull ty. of .v~:ola ~i.ng. tl}~ .... " clo$~.~.g!·' :·r?Cll1-~~er.1~1:'1J/; 
9~:· t!J.~:_T.o~~~hip o:rd:\na~ce a_nd, ·~~ th~? .r~_spe.c.;t,: I~· S~¥J;) ... af.firp -th<:? .... :; 
9orwi~t~t?1~. ... · · ·.:· ... ~: .. . . ... :: : .... . :. ' ... :; ;'j. 

• • • • • • • ' ~ • • • : , • • d • ... ~ • : • • .,. • r . . ' 

· .. App.C?ll.ant a+so cqntends . tfoi"t the . pe~alty(-.i).·s·~ ·~J.Cq~~S.,~ive::~ · ... :T~~~L:· ... · .. 
lie ens ee. faa:S. a~ record. of two: prior. convictions~ . One . involved~ a, .: . "·: 
"f~~~r+tJ:' :.(se~ :Bulletin· 464, ·rte~j. 7) •. rn>th.e ·;·9tl?-C?r ... prp.ce.~ciing"··tne-_ .... lq~al 
Board~ ·0n.. ~\1ly ~~' ~1943·, · suspen~ec1" appelinrit_' s· ~~q~)j,sf~f'.1J~::f~Y~.;:daY:~~ 
for sellh1g dui.,ing· pro hi bi ted hours., This, therefore, is the third 
offense and, while the violation in question was of the character 



BULLETIN 622 PAGE 15. 

described, nevertheless the municipality was justified in imposing a 
substantial penalty. As hereinbefore stated, the penalty imposed by 
the municipality was suspension for the remainder of the license 
period or, in effect, 151 days. When this appeal was filed, I 
entered an order staying the suspension until further order. R. s. 
33:1-31. 

I hesitate to moderate any penalty inflicted by any issuing 
authority,· and will do so only in· those cases where it clearly 
appears that the suspension imposed is excessive. The penalty 
imposed herein appears to be unduly harsh in view of the circum­
stances of the offense. Allowing rensonaple latitude for differences 
of opinion, forty-five days would appear to be a sufficient suspen­
sion. I shall, therefore, modify the penalty imposed by the local 
issuing authority and impose a suspension of the.license for· a period 
of forty-five days. ~ 

The present license will expire by its terms before the expira­
tion of the suspension heJ:Gin imposed. 

, 

Accordingly, it is, on this 6th day of June, 1944, 

ORDERED, that the action of respondent in finding licensee 
guilty is affirmed; and it is further 

/ 

ORDERED, that the penalty heretofore imposed be and the same is 
hereby modified to commence at 3:00 A.M. June 12, 194,±, and to con­
tinue in effect untiJ_ the expiration of the present lJ.cense at 
midnight on June 30, 1944; ·and it is fur:ther 

ORDERED,. that if any license be issued to this licensee or to 
any other person for the ·premises in question for the fiscal year 
1944-45, such· license shall be subject to said suspension until 3:00 
A. M. July 27, 1944. 

ALFRED E. DRISCOLL 
Cornrnis·sioner. 

9. MORAL TURPITUDE - CRIME OF J.JAHC:BJN~{ Ii100ND ~:o I:NVOLVE HOHAJ~ 
TUHPITUDE.· 

DISQUALIFICATION - APPLICATION TO LIF'T - GOOD CONDUCT FOR FIVE 
YEARS LAST PAST AND NOT CONTRARY TO PUBLIC INTEREST - APPLICATION 
TO LIFT GRANTED. 

In the Matter of an Application 
to Re~ove Disqualification be­
cause of a Conviction, Pursuant 
to Ro S. 33:1-31.2. 

Case No. 339 .. 

) 

) 

) 

- - - - - -) 

BY THE COTuTI~ISSIONER: 

CONCLUSIONS 
AND ORDER 

After several minor arrests as a juvenile delinquent, petitioner 
was convicted, in May 1931, of assault and battery and attempted 
highway robbery and was placed upon probation for one year. In June 
1934 petitioner vvas convicted of the crime of larceny on two separate 
complaints involving the theft of several automobile tires and tubes 
valued at $42.50. He was sentenced to the reforraatoty for one year 
and released after he served about nine months of that sentence. 
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The serio.:usness. of ... :thr~1 c·rime .. of larc··:my of which pe--ti tibner! : 
was convicted~ as afor~sai~.is evid~need by tlIB severity of the seri­
tence impos8d. upon him· by the c.burt. 1 :This crime 1nyol ve's the element 
of mornl. turpitude.'. · .. : . .'. · ·:. · 

··. ,. 

Since the latter conviction, petitionGr has not been concerned 
in any further difficlil ties with any law enforcement agcn.cies·. The 
chic_f. 9f police of. the!· municipality in>which the petitioner roside.s 
has ·ady~sed. that there are no pending complaints 9r inv~;stigations · 
against·him. ·· · · · 

After his release from the reformatory, petitioner obtained 
employme.nt as q. · cra.ne opera tor and is still so employed.. Three 
responsible business~en, who have known petitioner for upwards of 
nine years; tes.tifi~2d that he is sober and industrious ·and bears a 
good reputation in h:is corJ.munity for being an horn:;st and law-abiding 
citizen. He is married and maintains a home for his wife and three 
children. 

In view of the foregoing, it appears that petitione~:..asso­
ciatlon with the alcoholic bE::verage industry. will not be detrirllental 
to the public interest. The prayer of the petition will, therefore, 
be granted. 

Accordingly, it is, on this 6th day of June, 1944, 

.. ORDERED, that petitioner's disquali.fi·cation rcsul ting from the 
conviction as \aforesaid be and. the sari:1e is hereby lifted in accordance- . 
with the provisions of El .. S .•. 33:1-31.2.-' · 

~. . . 
'•' 

• ' ~ t 

.• ! ..... •.\, 


