INSURANCE GROUP

CHAPTER 2
INSURANCE GROUP

Authority

N.J.S.A. 17:1-8.1, 17:1-15¢, 17:17-1 et seq., 17B:17-1 et seq.,
34:15-77, and 54:18A-1 et seq.

Source and Effective Date

R.2005 d.350, effective September 21, 2005.
See: 37 N.J.R. 2285(a), 37 N.J.R. 4026(a).

Chapter Expiration Date
Chapter 2, Insurance Group, expires on September 21, 2010.

Chapter Historical Note

Chapter 2, Insurance Group, was adopted and became effective prior
to September 1, 1969.

Subchapter 10, Casualty Insurers, Personal Lines Insurance, was
adopted as new rules by R.1970 d.71, effective June 26, 1970.

Subchapter 11, Rules Governing Advertisement of Health Insurance,
was adopted as new rules by R.1972 d.95, effective May 16, 1972. See:
4 N.JR. 69(b), 4 N.J.R. 128(d).

Subchapter 12, Mass Marketing of Property and Liability Insurance,
was adopted as new rules by R.1974 d.271, effective September 25,
1974. See: 6 N.J.R. 313(d), 6 N.J.R. 408(a).

Subchapter 13, Group Coverage Discontinuance and Replacement,
was adopted as new rules by R.1974 d.272, effective February 1, 1975.
See: 5 N.J.R. 342(c), 6 N.J.R. 409(a).

Subchapter 17, Unfair Claims Settlement Practices, was adopted as
new rules by R.1981 d.407, effective November 2, 1981, operative
January 15, 1982. See: 12 N.J.R. 600(f), 13 N.J.R. 774(c), 13 N.J.R.
894(a).

Subchapter 18, Readable Policies, was adopted as new rules by
R.1982 d.410, effective November 15, 1982. See: 14 N.J.R. 967(a), 14
N.J.R. 1307(c).

Subchapter 10, Casualty Insurers, Personal Lines Insurance, was
repealed by R.1985 d.71, effective February 19, 1985. See: 16 N.J.R.
2920(a), 17 N.J.R. 458(b).

Subchapter 23, Advertisement of Life Insurance and Annuities, was
adopted as new rules by R.1985 d.600, effective November 18, 1985.
See: 16 N.J.R. 2626(a), 17 N.J.R. 2776(a).

Subchapter 19, Approval of Insurance Schools and Company Training
Programs, was adopted as new rules by R.1985 d.608, effective
December 2, 1985. See: 16 N.J.R. 2920(b), 17 N.J.R. 2901(b).

Subchapter 1, Educational Requirements for Licensing, was repealed,
and Subchapter 19, Approval of Insurance Schools and Company
Training Programs, was repealed by R.1989 d.192, effective April 3,
1989. See: 20 N.J.R. 1152(a), 21 N.J.R. 899(b).

Subchapter 26, Annual Audited Financial Reports, was adopted as
new rules by R.1989 d.612, effective December 18, 1989. See: 21
N.J.R. 3054(a), 21 N.J.R. 3919(b).

Pursuant to Executive Order No. 66(1978), Chapter 2, Insurance
Group, was readopted as R.1991 d.4, effective November 30, 1990, and
Subchapter 8, Mid-Term Substitution by Mortgagor of Insurance
Policies, was repealed, effective January 7, 1991, by R.1991 d.4. See:
22 N.J.R. 1673(a), 23 N.J.R. 103(a).

Subchapter 32, Custodial Deposits, was adopted as new rules by
R.1991 d.14, effective January 7, 1991. See: 22 N.J.R. 2640(a), 23
N.J.R. 105(a).
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Subchapter 31, Manner of Determining Premium for Perpetual
Homeowners Insurance, was adopted as new rules by R.1991 d.139,
effective March 18, 1991. See: 22 N.J.R. 601(a), 23 N.J.R. 860(b).

Subchapter 29, Orderly Withdrawal of Insurance Business, was
adopted as new rules by R.1991 d.262, effective May 20, 1991. See: 23
N.J.R. 15(b), 23 N.J.R. 1673(a).

Subchapter 35, Relief from Insurer Obligations Under the Fair
Automobile Insurance Reform Act of 1990, was adopted as new rules by
R.1991 d.519, effective October 21, 1991. See: 23 N.J.R. 660(a), 23
N.J.R. 3166(a).

Subchapter 27, Determination of Insurers in a Hazardous Financial
Condition, was adopted as new rules by R.1992 d.292, effective July 6,
1992. See: 23 N.J.R. 3197(a), 24 N.J.R. 2456(a).

Subchapter 33, Workers® Compensation Sclf-Insurance, was adopted
as new rules by R.1993 d.157, effective April 5, 1993. See: 24 N.J.R.
1944(a), 24 N.J.R. 2708(b), 25 N.J.R. 1526(a).

Subchapter 28, Credit for Reinsurance, was adopted as emergency
new rules by R.1993 d.448, effective August 16, 1993, expires October
15, 1993. See: 25 N.J.R. 4289(a). The provisions of R.1993 d.448 werc
readopted as R.1993 d.557, effective October 15, 1993. See: 25 N.J.R.
4289(a), 25 N.J.R. 5184(a).

Subchapter 36, Risk Retention Groups and Purchasing Groups, was
adopted as emergency new rules by R.1993 d.449, effective August 16.
1993, expires October 15, 1993. See: 25 N.J.R. 4298(a). The provisions
of R.1993 d.449 were readopted as R.1993 d.558, effective October 15,
1993. See: 25 N.J.R. 4298(a), 25 N.J.R. 5197(a).

Subchapter 37, Producer-Controlled Insurers, was adopted as emer-
gency new rules by R.1993 d.450, effective August 16, 1993, expires
October 15, 1993. See: 25 N.J.R. 4304(a). The provisions of R.1993
d.450 were readopted as R.1993 d.559, effective October 15, 1993. See:
25 N.J.R. 4304(a), 25 N.J.R. 5202(a).

Subchapter 38, Increase in Property and Casualty Capital and Surplus
Requirements, was adopted as emergency new rules by R.1993 d.451,
effective August 16, 1993, expires October 15, 1993. See: 25 N.J.R.
4306(a). The provisions of R.1993 d.451 were readopted as R.1993
d.560, effective October 15, 1993. See: 25 N.J.R. 4306(a). 25 N.J.R.
5204(a).

Subchapter 39, Increase in Capital and Surplus Requirements for Life
and Health Insurers, was adopted as emergency new rules by R.1993
d.452, effective August 16, 1993, expires October 15, 1993. See: 25
N.J.R. 4309(a). The provisions of R.1993 d.452 were readopted as
R.1993 d.561, effective October 15, 1993. See: 25 N.J.R. 4309(a). 25
N.J.R. 5208(a).

Subchapter 40, Life, Health and Annuity Reinsurance Agreements,
was adopted as emergency new rules by R.1993 d.453, effective August
16, 1993, expires October 15, 1993. See: 25 N.JLR. 4314(a). The
provisions of R.1993 d.453 were readopted as R.1993 d.562. cffective
October 15, 1993. See: 25 N.J.R. 4314(a), 25 N.J.R. 5212(a).

Subchapter 34, Surplus Lines Insurance: Allocation of Premium Tax
and Surcharge, was adopted as new rules by R.1993 d.582, effective
November 15, 1993. See: 25 N.J.R. 1826(a), 25 N.J.R. 5194(a).

Petition for Rulemaking. See: 26 N.J.R. 2487(b).

Subchapter 41, Windstorm Market Assistance Program, was adopted
as new rules by R.1995 d.53, effective January 17, 1995. See: 26 N.J.R.
4304(a), 27 N.J.R. 364(a).

Subchapter 1, Admission Requirements for Foreign and Alien Life
and Health Insurers, was adopted as new rules by R.1995 d.80. effective
February 6, 1995. See: 26 N.J.R. 4586(a), 27 N.J.R. 559(a).

Pursuant to Executive Order No. 66(1978), Chapter 2. Insurancc
Group, was readopted as R.1996 d.3, effective November 30, 1995, with
amendments effective January 2, 1996. See: 27 N.J.R. 3278(b), 28
N.J.R. 152(b).

Subchapter 39, Increase in Capital and Surplus Requirements For Life
and Health Insurers, was renamed Increase in Capital and Surplus
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Requirements for Insurers by R.1997 d.186, effective May 5, 1997. See:
29 N.J.R. 404(a), 29 N.J.R. 2175(b).

Pursuant to Executive Order No. 66(1978), Chapter 2, Insurance
Group, was readopted as R.2001 d.6, effective November 30, 2000. See:
32 N.J.R. 3530(a), 33 N.J.R. 85(a).

Subchapter 14, Procedures for the Conduct of Voting on a Plan of
Reorganization of a Domestic Mutual Life Insurer, was adopted as new
rules by R.2001 d.84, effective March 5, 2001. See 32 N.J.R. 4330(a),
33 N.J.R. 802(a).

Subchapter 19, Designation of Third Party for Certain Notifications by
Senior Citizen Insureds, was adopted as new rules by R.2002 d.210,
effective July 1, 2002. See: 34 N.J.R. 366(a), 34 N.J.R. 2315(a).

Subchapter 42, Homeowners’ Insurance: Standard Hurricane Deduc-
tibles And Expedited Process for Homeowners’ Insurance Changes, was
adopted as new rules by R.2003 d.450, effective November 17, 2003.
See: 35 N.J.R. 1189(a), 35 N.J.R. 5280(b).

Subchapter 43, Treatment of Allocated Deposit-Type Deferred Con-
tract Funds for Purposes of Calculating the Special Purpose Apportion-
ment and the Fraud Assessment, was adopted as new rules by R. 2004,
d.407, effective November 1, 2004. See: 36 N.J.R. 2976(a), 36 N.J.R.
4929(a).

Chapter 2, Insurance Group, was readopted by R.2005 d.350, effective
September 21, 2005. As part of R.2005, d.350, Subchapter 38,
Temporary Waiver from Increase in Property and Casualty Capital and
Surplus Requirements, was repealed, effective October 17, 2005. See:
Source and Effective Date. See, also, section annotations.

Subchapter 39, Increase in Capital and Surplus Requirements for
Insurers, was renamed Increase in Capital and Surplus Requirements for
Insurers and Health Maintenance Organizations by R.2005 d.421,
effective December 5, 2005. See: 37 N.J.R. 2992(a), 37 N.J.R. 4556(b).

Subchapter 23A, Military Sales Practices, was adopted as new rules
by R.2008 d.67, effective March 17, 2008. See: 39 N.J.R. 4053(a), 40
N.J.R. 1663(b).
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11:2-23A.7

2. Failing to disclose that a solicitation for the sale of
life insurance will be made when establishing a specific
appointment for an in-person, face-to-face meeting with a
prospective purchaser;

3. Excluding individually issued annuities, failing to
clearly and conspicuously disclose the fact that the product
being sold is life insurance;

4. Failing to make, at the time of sale or offer to an
individual known to be a service member, the written dis-
closures required by Section 10 of the “Military Personnel
Financial Services Protection Act,” Pub. L. 109-290; and

5. Excluding individually issued annuities, when the
sale is conducted in-person face-to-face with an individual
known to be a service member, failing to provide to the
applicant at the time the application is taken:

i.  An explanation of any free-look period with in-
structions on how to cancel if a policy is issued; and

ii. Either a copy of the application or a written dis-
closure. The copy of the application or the written dis-
closure shall clearly and concisely set out the type of life
insurance, the death benefit applied for and its expected
first-year cost. A basic illustration that meets the require-
ments of N.J.A.C. 11:4-11 shall be deemed sufficient to
meet this requirement for a written disclosure.

(f) The following acts or practices by an insurer or in-

ii. “Other military survivor benefits” include, but
are not limited to, the death gratuity, funeral reimburse-
ment, transition assistance, survivor and dependents’
educational assistance, dependency and indemnity com-
pensation, TRICARE healthcare benefits, survivor hous-
ing benefits and allowances, Federal income tax for-
giveness, and Social Security survivor benefits;

3. Excluding individually issued annuities, offering [or
sale or selling any life insurance contract, which includes a
side fund:

i.  Unless interest credited accrues from the date of
deposit to the date of withdrawal and permits with-
drawals without limit or penalty;

ii.  Unless the applicant has been provided with a
schedule of effective rates of return based upon cash
flows of the combined product. For this disclosure, the
effective rate of return will consider all premiums and
cash contributions made by the policyholder and all cash
accumulations and cash surrender values available to the
policyholder in addition to life insurance coverage. ‘I'his
schedule will be provided for at least each policy year
from one to 10 and for every fifth policy year thercaltcr
ending at age 100, policy maturity or final expiration;
and

iii. Which by default diverts or transfers {unds ac-
cumulated in the side fund to pay, reduce or otfset any

surance producer with respect to the sale of certain life in- premiums due;
surance products are declared to be false, misleading, decep-

. . 4. Excluding individually issued annuities, offering for
tive or unfair:

1. Excluding individually issued annuities, recom-
mending the purchase of any life insurance product, which
includes a side fund to a service member in pay grades E-4
and below unless the insurer or producer has reasonable
grounds to believe that the life insurance death benefit,
standing alone, is suitable;

2. Offering for sale or selling a life insurance product,
which includes a side fund to a service member in pay
grades E-4 and below who is currently enrolled in SGLI.
Such offering or selling is presumed unsuitable unless,
after the completion of a needs assessment, the insurer
demonstrates that the applicant’s SGLI death benefit, to-
gether with any other military survivor benefits, savings
and investments, survivor income, and other life insurance
are insufficient to meet the applicant’s insurable needs for
life insurance.

i.  “Insurable needs” are the risks associated with
premature death taking into consideration the financial
obligations and immediate and future cash needs of the
applicant’s estate and/or survivors or dependents; and
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sale or selling any life insurance coniract, which after
considering all policy benefits, including, but not limited
to, endowment, return of premium or persistency, does not
comply with standard nonforfeiture law for life insurance;
and

5. Selling any life insurance product to an individual
known to be a service member that excludes coverage il
the insured’s death is related to war, declared or unde-
clared, or any act related to military service except for an
accidental death coverage, for example, double indemnity,
which may be excluded.

11:2-23A.7 Severability

If any provision of this subchapter or the application
thereof to any person or circumstance is held invalid for any
reason, the invalidity shall not affect any other provisions or
any other application of this subchapter which can be given
effect without the invalid provisions or application. To this
end, all provisions of this subchapter are declared to be scv-
erable.
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SUBCHAPTERS 24 THROUGH 25. (RESERVED)

SUBCHAPTER 26. ANNUAL AUDITED FINANCIAL
REPORTS

11:2-26.1 Purpose

(a) The purpose of this subchapter is to improve the
Department’s surveillance of the financial position of insurers
by requiring an annual examination by independent certified
public accountants of the financial statements reporting the
financial position and the results of operations of insurers.

(b) This subchapter shall not be construed to prohibit, pre-
clude or in any way limit the Commissioner from ordering,
conducting or performing examinations of insurers pursuant
to law.

Amended by R.1993 d.68, effective February 1, 1993.
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a).
Financial “condition” changed to financial “position”.
Amended by R.1996 d.3, effective January 2, 1996.
See: 27 N.J.R. 3278(b), 28 N.J.R. 152(b).
Added (b).

11:2-26.2  Scope

This subchapter shall apply to all insurers transacting busi-
ness in the State of New Jersey except as provided at
N.J.AC. 11:2-26.14.

Amended by R.1993 d.68, effective February 1, 1993.
See: 24 N.J.R. 1940(a), 24 N.LR. 2708(a), 25 N.J.R. 588(a).
Citation corrected.

11:2-26.3 Definitions

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the context
clearly indicates otherwise.

“Accountant” and “independent certified public accoun-
tant” means an independent certified public accountant or
accounting firm in good standing with the American Institute
of Certified Public Accountants and in all states in which they
are licensed to practice; for alien insurers, it means a char-
tered or similarly certified accountant.

“Alien insurer” means an insurer formed under the laws of
any country other than the United States of America, its
states, districts, territories, commonwealths or possessions.

“Audited financial report” means and includes those items
specified in N.J.A.C. 11:2-26.5.

“Commissioner” means the Commissioner of the Depart-
ment of Banking and Insurance.

“Department” means the Department of Banking and In-
surance.
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“Indemnification” means an agreement of indemnity or a
release from liability where the intent or effect is to shift or
limit in any manner the potential liability of the person or
firm for failure to adhere to applicable auditing or profes-
sional standards, whether or not resulting in part from know-
ing or other misrepresentations made by the insurer or its
representatives.

“Insurer” means any person, association, partnership or
corporation licensed, authorized or eligible to transact the
business of insurance in this State pursuant to Subtitle 3 of
Title 17 or Subtitle 3 of Title 17B of the Revised Statutes of
the State of New Jersey including, but not limited to, eligible
surplus lines insurers, interinsurance exchanges and all risk
retention groups as defined in 15 U.S.C. section 3901 doing
business in New Jersey. Insurer does not include any statutory
mechanism for providing insurance coverage in this State,
including, but not limited to municipal joint insurance funds
formed pursuant to N.J.S.A. 40A:10-36 et seq.

“Workpapers” means the records kept by the independent
certified public accountant of the procedures followed, the
tests performed, the information obtained, and the conclu-
sions reached pertinent to his or her examination of the
financial statements of an insurer. Workpapers may include
audit planning documentation, work programs, analyses,
memoranda, letters of confirmation and representation, ab-
stracts of company documents and schedules or commen-
taries prepared or obtained by the independent certified public
accountant in the course of his or her examination of the
financial statements of an insurer and which support his or
her opinion thereof.

Amended by R.1991 d.4, effective January 7, 1991.
See: 22 N.J.R. 1673(a), 23 N.J.R. 103(a).
Deleted reference to New Jersey Automobile Full Insurance Under-
writing Association, in definition of “insurer”.
Amended by R.1993 d.68, effective February 1, 1993.
See: 24 N.I.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a).
Added “certified” to accountant and “audit planning documentation”
to workpapers.
Amended by R.2001 d.6, effective January 2, 2001.
See: 32 N.J.R. 3530(a), 33 N.J.R. 85(a).
Amended by R.2008 d.204, effective July 21, 2008.
See: 40 N.J.R. 1741(a), 40 N.J.R. 4327(a).
Added definition “Indemnification”.

11:2-26.4 Filing of annual audited financial reports;
extensions

(a) All insurers (unless exempted pursuant to N.J.A.C.
11:2-26.14) shall have an annual audit by an independent
certified public accountant and shall file an audited financial
report with the Commissioner on or before June 1 for the year
ended December 31 immediately preceding. The Commis-
sioner may require an insurer to file an audited financial
report earlier than June 1 upon 90 days advance written notice
to the insurer.

(b) Extensions of the June 1 filing date may be granted by
the Commissioner for 30 day periods upon showing by the
insurer and its independent certified public accountant the
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11:2-26.6

reasons for requesting such extension and determination by
the Commissioner of good cause for an extension. The
request for an extension must be submitted in writing not less
than 10 days prior to the due date of the financial report in
sufficient detail to permit the Commissioner to make an in-
formed decision with respect to the requested extension.

Amended by R.1993 d.68, effective February 1, 1993.
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a).

Filing date changed to June 1, or earlier, if 90 day notice is given lo
the filer.

11:2-26.5 Contents of annual audited financial report

(a) The annual audited financial report shall reflect the fi-
nancial position of the insurer as of the end of the most recent
calendar year and the results of its operations, cash flows and
changes in capital and surplus for such calendar year in
conformity with statutory accounting practices prescribed, or
otherwise permitted, by the Department.

(b) The annual audited financial report shall include:

1. A report of an independent certified public accoun-
tant;

2. A balance sheet reporting admitted assets, liabilities,
capital and surplus;

3. A statement of operations;
4. A statement of cash flows;
5. A statement of changes in capital and surplus; and

6. Notes to financial statements. These notes shall be
those required by the appropriate NAIC Annual Statement
Instructions and the NAIC Accounting Practices and Pro-
cedures Manual. The notes shall also include a reconcilia-
tion of differences, if any, between the audited statutory
financial statements and the annual statement filed pur-
suant to N.J.S.A. 17:23-1 and 17B:21-1 with a written de-
scription of the nature of these differences.

(c) The financial statements included in the audited finan-
cial report shall be prepared in a form and using language and
groupings substantially the same as the relevant sections of
the annual statement filed with the Commissioner:

1. The financial statement shall be comparative, pre-
senting the amounts as of December 31 of the current year
and the amounts as of the immediately preceding Decem-
ber 31. (However, in the first year in which an insurer is
required to file an audited financial report, the comparative
data may be omitted.)

Amended by R.1993 d.68, effective February 1, 1993.
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a).
NAIC requirements added to (b)6: rounding and combining pro-
visions at (¢)2 and 3 deleted.
Amended by R.2001 d.6, effective January 2, 2001.
See: 32 N.J.R. 3530(a), 33 N.J.R. 85(a).
Rewrote (b)6.
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11:2-26.6  Qualifications of independent certified public
accountants

(a) The Commissioner shall not recognize any person or
firm as a qualified independent certified public accountant if
the person or firm:

1. Is not in good standing with the American Institute
of Certified Public Accountants and in all states in which
the accountant is licensed to practice or, for alien insurers,
if the person or firm is not a chartered or similarly certified
accountant; or

2. Has either directly or indirectly entered into an
agreement of indemnity or release from liability (collec-
tively referred to as indemnification) with respect to the
audit of the insurer.

(b) Except as otherwise provided herein, the Commis-
sioner shall recognize an independent certified public ac-
countant as qualified as long as he or she conforms to the
standards of his or her profession, as contained in the Code of
Professional Ethics of the American Institute of Certified
Public Accountants and Rules and Regulations, Code of
Ethics and Rules of Professional Conduct of the New Jersey
Board of Public Accountancy or similar code.

(c) A qualified independent certified public accountant
may enter into an agreement with an insurer to have disputes
relating to an audit of the insurer resolved by mediation or
arbitration. However, in the event of a delinquency proceed-
ing commenced against the insurer under N.J.S.A. 17:30C-1
et seq. or 17B:32-31 et seq., as applicable, the mediation or
arbitration provisions shall operate at the option of the Com-
missioner.

(d) No partner or other person responsible for rendering a
report may act in that capacity for more than seven con-
secutive years. Following any period of service such person
shall be disqualified from acting in that or a similar capacity
for the same company or its insurance subsidiaries or affili-
ates for a period of two years. An insurer may make applica-
tion to the Commissioner for relief from the above rotation
requirement on the basis of unusual circumstances. The Com-
missioner may consider the following factors in determining
if the relief should be granted:

1. The number of partners, expertise of the partners or
the number of insurance clients in the currently registered
firm;

2. The premium volume of the insurer; or

3. The number of jurisdictions in which the insurer
transacts business.

(e) The Commissioner shall not recognize as a qualified
independent certified public accountant, nor accept any an-
nual Audited Financial Report, prepared in whole or in part
by, any natural person who:
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1. Has been convicted of fraud, bribery, a violation of
the Racketeer Influenced and Corrupt Organization Act, 18
U.S.C. Sections 1961-1968, or any dishonest conduct or
practices under Federal or state law, or similar conduct
under any foreign law;

2. Has been found to have violated the insurance laws
of this State with respect to any previous reports submitted
under this rule; or

3. Has demonstrated a pattern or practice of failing to
detect or disclose material information in previous reports
filed under the provisions of this subchapter.

(f) Whenever it appears that the certified public accoun-
tant or accounting firm retained by the insurer to conduct the
annual audit is not a qualified independent certified public
accountant as provided under these rules, the Department
shall notify the insurer that it does not recognize the certified
public accountant or accounting firm as qualified, and the
Department will not accept any annual audited Financial
Report prepared by that accountant or accounting firm.

1. Upon receipt of such notice from the Department,
the insurer may, within 20 days, request an administrative
review on the issue of the qualifications of the independent
certified public accountant or accounting firm retained by
the insurer.

Supp. 7-21-08
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Amended by R.1993 d.68, effective February 1, 1993.
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a).

“Qualified” specified at (a) and (b); subsections (c)-(e) added to
specify qualifications necessary.

Amended by R.1996 d.3, effective January 2, 1996.
See: 27 N.J.R. 3278(b), 28 N.J.R. 152(b).
Amended by R.2008 d.204, effective July 21, 2008.
See: 40 N.J.R. 1741(a), 40 N.J.R. 4327(a).

In the introductory paragraph of (a), substituted “if the person or
firm:” for “unless they are”; inserted designation (a)l; in (a)1, inserted
“Is not” and substituted “if the person or firm” for “that” and inserted *;
or”’; added (a)2; in (b), inserted “the Commissioner shall recognize” and
deleted “shall be recognized” following “accountant’”; added new (c);
and recodified former (c) through (e) as (d) through (f).

11:2-26.7 Certification by independent certified public
accountant

(a) Each insurer required by this subchapter to file an
annual audited financial report shall within 60 days after be-
coming subject to such requirement, register with the Com-
missioner in writing the name and address of the independent
certified public accountant or accounting firm retained to
conduct the annual audit set forth in this subchapter. Insurers
not retaining an independent certified public accountant on
the effective date of this rule as amended shall register the
name and address of their retained certified public accountant
not less than six months before the date when the audited
financial report is to be filed.
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(b) The insurer shall also obtain a letter from the accoun-
tant, and file a copy with the Commissioner, stating that the
accountant is aware of the provisions of the insurance
statutes and administrative rules of this State that relate to
accounting and financial matters. The accountant shall also
certify that he or she will express his or her opinion on the
financial statements in the terms of their conformity to the
statutory accounting practices prescribed or otherwise per-
mitted by the Department and specify such exceptions as he
or she may believe appropriate.

(c) In addition to the requirements in (a) and (b) above,
if the accountant for the immediately preceding filed audit-
ed financial report is dismissed or resigns, the insurer shall
within five business days notify the Department of this
event. The insurer shall also furnish the Commissioner with
a separate letter within 10 business days of the above
notification stating whether in the 24 months preceding such
event there were any disagreements with the former accoun-
tant on any matter of accounting principles or practices,
financial statement disclosure, or auditing scope or proce-
dure; which disagreements, if not resolved to the satisfac-
tion of the former accountant, would have caused him to
make reference to the subject matter of the disagreement in
connection with his opinion. The disagreements required to
be reported in response to this subsection include both
those resolved to the former accountant’s satisfaction and
those not resolved to the former accountant’s satisfaction.
Disagreements contemplated by this subsection are those
that occur at the decision-making level (that is, between
personnel of the insurer responsible for presentation of its
financial statements and personnel of the accounting firm
responsible for rendering its report). The insurer shall also
request in writing that such former accountant furnish a
letter addressed to the insurer stating whether the accoun-
tant agrees with the statements contained in the insurer’s
letter and, if not, stating the reasons for which he does not
agree; and the insurer shall furnish such responsive letter
from the former accountant to the Commissioner together
with its own.

Amended by R.1993 d.68, effective February 1, 1993.
See: 24 N.LR. 1940(a), 24 N.L.R. 2708(a), 25 N.J.R. 588(a).
Requirements to register independent accountant added.

11:2-26.8 Consolidated or combined audits

(a) An insurer may make written application to the Com-
missioner for approval to file audited consolidated or com-
bined financial statements in lieu of separate annual audited
financial statements if the insurer is part of a group of
insurance companies which utilizes a pooling or 100 percent
reinsurance agreement that affects the solvency and integrity
of the insurer’s reserves and such insurer cedes all of its
direct and assumed business to the pool. In such cases, a
columnar consolidating or combining worksheet shall be
filed with the report as follows:

1. Amounts shown on the consolidated or combined
audited financial report shall be shown on the worksheet;
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2. Amounts for each insurer subject to this section
shali be stated separately;

3. Noninsurance operations may be shown on the
worksheet on a combined or individual basis;

4, Explanations of consolidating and eliminating en-
tries shall be included; and

5. A reconciliation shall be included of any differences
between the amounts shown in the individual insurer
columns of the worksheet and comparable amounts shown
on the annual statements of the insurers.

Amended by R.1993 d.68, effective February 1, 1993.
See: 24 NLJ.R. 1940(a), 24 NJ.R. 2708(a), 25 N.J.R. 588(a).
Pool requirement added for consolidated statements.

11:2-26.9 Scope of examination and report

Financial statements furnished pursuant to N.J.A.C.
11:2-26.5 shall be examined by an independent certified
public accountant. The examination of the insurer’s finan-
cial statements shall be conducted in accordance with gener-
ally accepted auditing standards. Consideration should also
be given to such other procedures illustrated in the Finan-
cial Condition Examiner’s Handbook promulgated by the
National Association of Insurance Commissioners as the
independent certified public accountant deems necessary.

Amended by R.1993 d.68, effective February 1, 1993,
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a).
Stylistic changes.

11:2-26.10 Notification of adverse financial condition

(a) An insurer required to furnish the annual audited
financial report shall require the independent certified pub-
lic accountant to report in writing within five business days
to the board of directors or its audit committee any determi-
nation by the independent certified public accountant that
the insurer has materially misstated its financial condition as
reported to the Commissioner as of the balance sheet date
currently under examination or that the insurer does not
meet the minimum capital and surplus requirements as of
that date. An insurer who has received a report pursuant to
this section shall forward a copy of the report to the
Commissioner within five business days of receipt of such
report and shall provide the independent certified public
accountant making the report with evidence of the report
being furnished to the Commissioner. If the independent
certified public accountant fails to receive such evidence
within the required five business day period, the indepen-
dent certified public accountant shall furnish to the Com-
missioner a copy of its report within the next five business
days. No independent public accountant shall be liable in
any manner to any person for any statement made in
connection with this subsection if such statement is made in
good faith in compliance with this subsection.

(b) If the accountant, subsequent to the date of the
audited financial report filed pursuant to this subchapter,
becomes aware of facts which might have affected his or her
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report, the accountant shall take such action as prescribed in
Volume 1, Section AU 561 of the Professional Standards of
the American Institute of Certified Public Accountants,
incorporated herein by reference.

Amended by R.1993 d.68, effective February 1, 1993,
See: 24 N.J.R. 1940(a), 24 N.I.R. 2708(a), 25 N.J.R. 588(a).
‘Processing of notice of adverse condition specified further at (a).

11:2-26.11 Report on significant deficiencles in internal
controls

(a) In addition to the annual audited financial report,
each insurer shall file with the Commissioner a written
report prepared by the accountant describing any significant
deficiencies known as “reportable conditions” in the insur-
er’s internal control structure noted by the accountant dur-
ing the audit which an accountant is required to report to
appropriate parties within an entity pursuant to SAS No. 60,
Communication of Internal Control Structure Matters Not-
ed in an Audit (AU Section 325 of the Professional Stan-
dards of the American Institute of Certified Public Accoun-
tants).

(b) No report should be issued if the accountant does not
identify one or more significant deficiencies.

(c) If one or more significant deficiencies are noted, the
written report shall be filed annually by the insurer with the
Department within 60 days after the filing of the annual
audited financial report. The insurer shall provide a de-
scription of remedial actions taken or proposed to correct
significant deficiencies, if such actions are not described in
the accountant’s report.

Amended by R.1993 d.68, effective February 1, 1993,
See: 24 N.J.R. 1940(n), 24 N.J.R. 2708(a), 25 N.J.R. 588(a).

Rule on evaluation of accounting procedures and system of internal
control deleted; new rule on report on significant deficiencies in
internal controls added.

11:2-26.12 Accountant’s letter of qualifications

(a) The accountant shall furnish the insurer in connection
with, and for inclusion in, the filing of the annual audited
financial report, a letter stating:

1. That the accountant is independent with respect to
the insurer and conforms to the standards of the profes-
sion as contained in the Code of Professional Ethics and
pronouncements of the American Institute of Certified
Public Accountants and the Rules of Professional Con-
duct of the New Jersey Board of Public Accountancy, or
similar code;

2. The background and experience in general, and the
experience in audits of insurers of the staff assigned to the
engagement and whether each is an independent certified
public accountant. Nothing within this rule shall be
construed as prohibiting the accountant from utilizing
such staff as he or she deems appropriate where such use
is consistent with the standards prescribed by generally
accepted auditing standards;
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3.. That the accountant understands the annual audit-
ed financial report and the accountant’s opinion thereon
will be filed in compliance with this subchapter, and that
the Commissioner will be relying on this information in
the monitoring and regulation of the financial position of
insurers;

4. That the accountant consents to the requirements
of N.J.A.C. 11:2-26.13 and that the accountant consents
and agrees to make available for review by the Commis-
sioner, his or her designee or his or her appointed agent,
the workpapers, as defined in N.J.A.C. 11:2-26.3;

5. A representation that the accountant is properly
licensed by an appropriate state licensing authority and
that he is a member in good standing in the American
Institute of Certified Public Accountants; and

6. A representation that the accountant is in compli-
ance with the requirements of N.J.A.C. 11:2-26.6.

New Rule, R.1993 d.68, effective February 1, 1993,
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a).
Prior rule on availability and maintenance of workpapers recodified
to 26.13.
Amended by R.1996 d.3, effective January 2, 1996,
See: 27 NJ.R. 3278(b), 28 N.J.R. 152(b).
In (a)2 substituted “audits of insurers” for “insurance audits.”

11:2-26.13 Availability and maintenance of workpapers

(a) Every insurer required to file an audited financial .
report pursuant to this subchapter shall require the accoun-
tant to make available for review by the Commissioner, all
the workpapers prepared in the conduct of his or her
examination and any communications related to the audit
between the accountant and the insurer, at the offices of the
insurer, at the Department or at any other reasonable place
designated by the Commissioner. The insurer shall require
that the accountant retain the audit workpapers and com-
munications until the Department has filed a Report on
Examination covering the period of the audit and deter-
mined that the audit workpapers and communications need
no longer be retained or for no longer than 10 years from
the date the accountant submits the audit report to the
insurer, whichever occurs first.

(b) In the conduct of the periodic review by the Commis-
sioner, photocopies of pertinent audit workpapers may be
made and retained by the Commissioner. Such reviews by
the Commissioner shall be considered investigations and all
working papers and communications obtained during the
course of such investigations shall be afforded the same
confidentiality as other examination workpapers generated
by the Department.

Amended by R.1993 d.68, effective February 1, 1993.
See: 24 N.LR. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a).

Rule on exemptions recodified to 26.14; rule on availability and
maintenance of workpapers recodified from 26.12, with amendments
added regarding all communications regarding the audit and confiden-
tiality of all workpapers and communications.
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11:2-26.14

(a) Insurers having direct premiums written in this State
of less than $1,000,000 in any calendar year and less than
1,000 policyholders or certificateholders of directly written
policies nationwide at the end of such calendar year shall be
exempt from this subchapter for such year (unless the
Commissioner makes a specific finding that compliance is
necessary for the Commissioner to carry out statutory re-
sponsibilities) except that insurers having assumed premi-
ums pursuant to contracts and/or treaties of reinsurance of
$1,000,000 or more will not be so exempt.

Exemptions

(b) Insurers filing audited financial reports in another
state, pursuant to such other state’s requirement of audited
financial reports which have been found by the Commission-
er to be substantially similar to the requirements herein, are
exempt from compliance with this subchapter if:

1. A copy of the audited financial report, the report
on any significant deficiencies in internal controls, and the
accountant’s letter of qualifications which are filed with
such other state are filed with the Commissioner in
accordance with the filing dates specified in N.J.A.C.
11:2-26.4, 26.11 and 26.12 respectively (Canadian insurers
may submit accountants’ reports as filed with the Canadi-
an Dominion Department of Insurance); and

2. A copy of any notification of adverse financial
condition report filed with such other state is filed with
the Commissioner within the time specified in N.J.A.C.
11:2-26.10.

(c) Upon written application of any insurer, the Commis-
sioner may grant an exemption from compliance with this
subchapter if the Commissioner finds, upon review of the
application, that compliance would constitute a financial or
organizational hardship upon the insurer. An exemption
may be granted at any time and from time to time for a
specific period or periods.

Amended by R.1993 d.68, effective February 1, 1993.
See: 24 N.J.R. 1940(a), 24 NJ.R. 2708(a), 25 NJ.R. 588(a).
Rule on compliance dates repealed; rule on exemptions recodified
from 26.13, with new subsection (a) added.
Amended by R.1996 d.3, effective January 2, 1996.
See: 27 NJ.R. 3278(b), 28 N.J.R. 152(b).

11:2-26.15 Alien insurers

(a) In the case of alien insurers, the annual audited
financial report shall be defined as the annual statement of
total business on the form filed by such companies with
their domiciliary supervision authority duly audited by an
independent chartered or similarly certified accountant.

(b) For such insurers, the letter required in NJ.A.C.
11:2-26.7 shall state that the accountant is aware of the
requirements relating to the annual audited statement filed
with the Commissioner pursuant to N.J.A.C. 11:2-26.4 and
shall affirm that the opinion expressed is in conformity with
such requirements.
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Amended by R.1993 d.68, effective February 1, 1993.
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a).

Rule on reports prepared in accordance with generally accepted
accounting principles repealed; rule on alien insurers recodified from
26.16.

Amended by R.1996 d.3, effective January 2, 1996.
See: 27 N.J.R. 3278(b), 28 N.J.R. 152(b).

11:2-26.16 Confidentiality of documents

All documents submitted to the Commissioner pursuant
to this subchapter are confidential and not public documents
as defined in the Public Records Act, N.J.S.A. 47:1A-1 et
seq.

Recodified by R.1993 d.68, effective February 1, 1993.
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a).

Rule on alien insurers recodified to 26.15; rule on confidentiality of
documents recodified from 26.17.

11:2-26.17

Failure to comply with the provisions of this subchapter
may result in the imposition of penalties as provided by law.

Penalties

Recodified by R.1993 d.68, effective February 1, 1993.
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a).

Rule on confidentiality of documents recodified to 26.16; rule on
penalties recodified from 26.18.

11:2-26.18 Severability

If any section of this subchapter is held to be invalid, the
remaining parts of this subchapter are not to be affected.

Recodified by R.1993 d.68, effective February 1, 1993.
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a).

Rule on penalties recodified to 26.17; rule on severability recodified
from 26.19.

SUBCHAPTER 27. DETERMINATION OF
INSURERS IN A HAZARDOUS FINANCIAL
CONDITION

11:2-27.1 Purpose and scope

(a) The purpose of this subchapter is to set forth the
factors which the Commissioner shall consider in determin-
ing whether an insurer is in a hazardous financial condition
as defined herein. A determination of hazardous financial
condition provides one of the grounds upon which the
Commissioner may seek an order from the Superior Court
to rehabilitate, liquidate the business or conserve the assets
within this State of domestic, foreign or alien insurers
pursuant to N.J.S.A. 17:30C-1 et seq. and 17B:32-31 et seq.,
or upon which an insurer may become subject to administra-
tive supervision pursuant to N.J.S.A. 17:51A-1 et seq., and
provides one of the grounds upon which the Commissioner
may take action to revoke or nonrenew an insurer’s authori-
ty to transact insurance in this State, or withdraw the
eligibility of an eligible surplus lines insurer to insure sur-
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11:2-27.1

DEPARTMENT OF INSURANCE

plus lines risks in the State pursuant to law, including but
not limited to, N.JS.A. 17:32-2, 17B:23-2, and 17:22-6.46.

(b) This subchapter shall apply to all domestic, foreign
and alien insurers and all other entities subject to N.J.S.A.
17:30C-1 et seq., 17B:32-31 et seq., or N.J.S.A. 17:51A~1 et
seq.; and to all eligible surplus lines insurers.

Emergency Amendment, R.1993 d.447, effective August 16, 1993 (ex-
pired October 15, 1993).

See: 25 N.J.R. 4286(a).

Adopted Concurrent Proposal, R.1993 d.556, effective October 15,
1993,

See: 25 NLJ.R. 4286(a), 25 N.J.R. 5182(a).

Amended by R.1996 d.3, effective January 2, 1996.

See: 27 N.J.R. 3278(b), 28 N.J.R. 152(b).

11:2-27.2 Definitions

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise:

AVR means the asset valuation reserve calculated for the
purpose of completing the NAIC annual statement in accor-
dance with its instructions and the Accounting Practices and
Procedures Manual.

“Commissioner” means the Commissioner of the New
Jersey Department of Banking and Insurance.

“Control” means the possession, direct or indirect, of the
power to direct or cause the direction of the management
and policies of the insurer as defined in N.J.S.A. 17:27A~1.

“Department” means the New Jersey Department of
Banking and Insurance.

“Eligible surplus lines insurer” means an unauthorized
insurer in which an insurance coverage is placed or may be
placed pursuant to N.J.S.A. 17:22-6.40 et seq.

“Hazardous financial condition” means that, based on its
present or reasonably anticipated financial condition, an
insurer, although not yet financially impaired or insolvent, is
unlikely to be able:

1. To meet obligations to policyholders, certificate
holders and other insureds with respect to known claims
and reasonably anticipated claims; or

2, To pay other obligations in the normal course of
business.

“Insurer” means a person subject to the insurance super-
visory authority of, or to liquidation, rehabilitation, reorga-
nization, or conservation by, the Commissioner pursuant to
N.JS.A. 17:30C-1 et seq., 17B:32-31 et seq. or N.JS.A.
17:51A-1 et seq., or by the equivalent insurance supervisory
official of another state. “Insurer” includes all persons
purporting to be engaged in the business of insurance as an
insurer in this State and all persons in the process of
organization to become insurers.
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“Life and health insurer” means an insurer authorized or
admitted pursuant to the provisions of Title 17B of the
Revised Statutes to solely transact the business of life
insurance, health insurance or annuities -in this State as
those terms are defined in N.J.S.A. 17B:17-3, 17B:17-4 and
17B:17-5, respectively.

“NAIC” means the National Association of Insurance
Commissioners.

Emergency Amendment, R.1993 d.447, effective August 16, 1993 (ex-
pired October 15, 1993).

See: 25 N.ILR. 4286(a).

Adopted Concurrent Proposal, R.1993 d.556, effective October 15,
1993.

See: 25 N.J.R. 4286(a), 25 N.J.R. 5182(a).

Amended by R.1996 d.3, effective January 2, 1996.

See: 27 N.J.R. 3278(b), 28 N.J.R. 152(b).

Amended by R.2001 d.6, effective January 2, 2001.

See: 32 N.J.R. 3530(a), 33 N.J.R. 85(a).

11:2-27.3 Determination of hazardous financial
conditions; factors

(a) The Commissioner shall consider the following fac-
tors, either singly or in a combination of two or more, in
determining whether an insurer is in a hazardous financial
condition:

1. Adverse findings reported in financial condition
and market conduct examination reports and/or failure to
comply with recommendations contained therein;

2. Adverse findings from the NAIC Insurance Regula-
tory Information System and its related reports;

3. The ratios of commission expense, general insur-
ance expense, policy benefits and reserve increases as to
annualized premium and net investment income which
could lead to an impairment of capital and surplus;

4. A finding that the insurer’s asset portfolio, when
viewed in light of current economic conditions, is not of
sufficient value, liquidity, or diversity to assure the compa-
ny’s ability to meet its outstanding obligations as they
mature;

5. A finding that an assuming reinsurer is not able to
meet the obligations being assumed or that the insurer’s
reinsurance program does not provide sufficient protec-
tion for the company’s remaining surplus, after taking into
account the insurer’s cash flow and the classes of business
written as well as the financial condition of the assuming
reinsurer;

6. A finding that the insurer’s operating loss in the
last 12 month period or any shorter period of time,
inciuding, but not limited to, net capital gain or loss,
change in non-admitted assets and cash dividends paid to
shareholders, is greater than 50 percent of such insurer’s
remaining surplus as regards policyholders in excess of the
minimum required;
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