CORPORATION BUSINESS TAX ACT

18:7-8.3

Corporate taxpayer was entitled to credit for corporate income tax
paid in another state.. Kettler Realty Corp. v. Director, Div. of
Taxation, 12 N.J.Tax 470 (1992), affirmed 14 N.J.Tax 165.

Net worth determination that did not result in unfair or unreasonable
tax would not be modified on judicial review. Kettler Realty Corp. v.
Director, Div. of Taxation, 12 NJ.Tax 470 (1992), affirmed 14 N.J.Tax
165.

Interpretation of amendment to corporate tax governing safe harbor
leasing provisions did not constitute rulemaking. Reuben H. Donnelley
Corp. v. New Jersey Dept. of Treasury, Div. of Taxation, 11 N.J.Tax 241
(1990), reversed 12 N.J.Tax 255, certification granted 127 N.J. 551, 606
A.2d 364, reversed 128 N.J. 218, 607 A.2d 1281.

Corporate owner of safe harbor leased property could include the
property in the business allocation factor. Reuben H. Donnelley Corp.
v. New Jersey Dept. of Treasury, Div. of Taxation, 11 N.J.Tax 241
(1990), reversed 12 N.J.Tax. 255, certification granted 127 N.J. 551, 606
A.2d 364, reversed 128 N.J. 218, 607 A.2d 1281.

18:7-8.2

In computing allocation percentages, division must be
carried to six decimal places, for example .201614 or 20.1614
per cent.

Method of arithmetic computation required

Statutory References
N.JS.A. 54:10A-8.

18:7-8.3 Right of Director to independently compute
allocation factor

(a) If it appears that the business allocation factor com-
puted on the basis of all or any of the property-receipts-
payroll fractions does not properly reflect the activity, busi-
ness, receipts, capital, entire net worth or entire net income
of the taxpayer in New Jersey, the Director' may adjust or
the taxpayer may request an adjustment of the business
allocation factor.

(b) Reduction in tax for income duplicated on a return
filed with another State pursuant to N.J.S.A. 54:10A-8 and
this rule——100 percent allocation factor:

1. Eligibility:

i.  Where the Business Allocation Factor under Sec-
tion 6 of the Act is 100 percent and the taxpayer in fact
paid a tax based on or measured by income to a foreign
state, resulting in a duplication of income being taxed,
it may, under Section 8 of the Act, apply for a reduc-
tion in the amount of its tax. The reduction is avail-
able only where the taxpayer in its own right acquired a

,  taxable status in the foreign state by reference to at
least one of the criteria described at N.J.A.C. 18:7-1.6
as if the New Jersey Corporation Business Tax Act
were the law of that foreign state.

Example: S corporation does not maintain a regular place
of business outside New Jersey, other than a statutory office.
It was not a domestic corporation in State X, nor did it meet
any of the other criteria described at N.J.A.C. 18:7-1.6 in
that State which would have created a taxable status in New
Jersey. Although it was not itself doing business in State X,
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it was a member of an affiliated group of corporations which
conducted a unitary business in that State and as such is
permitted or required to join in filing a combined or
consolidated return in State X. In fact, it did so.

Any duplication of income being reported to New Jersey
and to State X may not form the basis for a reduction in the
tax.

2. Method:

i. An eligible taxpayer computes its reduction on a
rider attached to its return by demonstrating that a part
of entire net income is duplicated on a return filed with
another state. It must attach a copy of all relevant
portions of the return filed with the foreign state
relating to income reported, the computation of all
components of its apportionment - fractions and the
computation of the tax paid to the foreign state. It
must also submit a schedule apportioning all property,
receipts and payroll to a common denominator defined
consistent with the return. For purposes of calculating
the reduction: :

(1) It may be based upon only so much of adjusted
entire net income appearing on its Corporation Busi-
ness Tax Return as is reported to the foreign state;

(2) The formula apportionment used in the for-
eign state may not exceed the Business Allocation
Factor as determined under Section 6 of the Act and
these rules;

(3) It must be computed by using the lesser of the
tax rates of the foreign state or the tax rate under the
New Jersey Corporation Business Tax Act.

Example 1: Corporation A does not maintain a regular
place of business outside New Jersey other than a statutory
office. As a consequence, its Business Allocation Factor is
100 percent. It sold land for $250,000 which had a tax basis
and book value of $100,000 and was situated in State Y.
Under the laws of State Y, the entire gain is directly
allocable to that State and is taxed at an eight percent rate.
It may determine the portion of its tax which is measured by
net income as follows:

New Jersey Tax  Duplicated
Income Base in State Y
Gross income exclusive of gain on sale of -
land ’ " $500,000
Net gain on sale of land +150,000 $150,000
Total income 650,000
Deductions -447,778
Taxable income before net operating de-
ductions and special deductions 202,222
Adjustments—N.J. Corporation Business :
Tax Deducted—add back +20,000
Entire net income $222,222
Tax at 9%—before reduction $20,000
Formula apportionment not used in State
Y 100%
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New Jerscy Tax  Duplicated
) Income Basc  in State Y
Duplication of income : : 150,000

Reduction—may not exceed 9% 08
. Tax paid to State Y . $ 12,000

Reduction : - 12,000

Paid with return $8,000

For accounting periods beginning before July 1, 1996:

Taxable income before net operating loss deduction and special
deductions

Add ACRS

Less NJ depreciation

‘Add ACRS

Less State Z Depreciation

tAdd back of NJCBT, other States, Political Subdmsnons, etc. tax
- paid or accrued

Taxes imposed or measured by income from State Z retum

Municipal bond interest add back—NJ

Municipal Bond Interest add back—-State Z

Net Operating Loss—NJ

Net Operating Loss—State Z

Dividend Exclusion—NJ

Dividend Exclusion—State Z

Entire Net Income

Portion of ENI duplicated

Apportionment (computed below)

Apportioned duplicated ENI

Tax at 9% on New Jersey Income Base ‘

Tax at State Z rate (10 1/2%) on Apportioned duplicated ENI

" Reduction—at 9% of Apportioned duphcated ENI ($60,325)
New Jersey tax after credit

Example 2: Corporanon B does not mai
place of business outside New Jersey other t
office. Its Business Allocation Factor is 100

tain a regular
an a statutory
ercent. It did

however start and complete a construction job in State Z

and paid an mcome tax to that State at a te

n and one-half

percent rate. It may determine the portion of its Corpora-
tion Business Tgx measured by net income as follows:

New Jersey Tax
Income Base
I $227,500
$ 15,000
12,000 3,000
15,000
__15,000 ooo
52000 52,000
28,800 '
7,000 7,000
-0-
4,500, (4,500)
5,000
10000 (10,000)
| ; $275,000
i
$ 24,750
$ 5429
$ 19,321

Duplicated in
State Z

$227,500

~t For accounting periods begmnmg on or before: July 7, 1993 only, New Jersey CBT \was required to be added back in computing

New Jersey E.N.L

For accounting periods beginning on or after July 1, 1996:

Taxable income before net operating Ioss deducuon and special
deductions
- Add ACRS
Less NJ depreciation
-Add ACRS
Less State Z Depreciation

- Add back of NJCBT, other States, Political Subdivisions, etc. tax paid

or accrued
Taxes imposed or measured by income from State Z return
Maunicipal bond interest add back—NJ
Municipal Bond Interest add back——State z
Net Operating Loss—NJ
Net Operating Loss—State Z
Dividend Exclusion—NJ
Dividend Exclusion—State Z

Entire Net Income
Portion of ENI duplicated
Apportionment (computed below)

Apportioned duplicated ENI
Tax at 9% on New Jersey Income Base

Supp. 11-17-97 7-46.8 it

, . New Jersey Tax
' Income Base
I $227,500
$15,000
15000 3,000
15,000
15000
sz,oodé 52,000
28,800
7,000 7,000
0
4,500 (4,500)
- 5,000
10,000 (10,000)
-0-
¥ $275,000
I
L $24,750

Duplicated in
State Z

§227,500

28,800

(5,000)
(10,000)

$241,300
245000
$59,118

Next Page is 7-47
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Tax at State Z rate (10 1/2%) on Apportioned duplicated ENI
Reduction—at 9% of Apportioned duplicated ENI ($59,118)
New Jersey tax after credit

New Jersey Tax Duplicated in

Corporation B computed the apportionment on its State Z return as follows:

Property Fraction
Owned (Valued under State Z law and regulation)
Leased (at 8 times annual rentals)

Total Property Fraction

Receipts Fraction

Double Weighting of Receipts Fraction

Payroll Fraction

Total of Fractions

Allocation Factor using State Z Law and Regulation (Total divided by four)

Income Base State Z
$6,20
$5,321
$19,429
State Z Every- Portion in
where State Z,
$140,000 $ 500,000
$ 40.000 $ 100.000
$180,000 $ 600,000 0.300000
$200,000 $1,000,000 0.200000
0.200000
$ 90,000 $ 300,000 0.300000
1.000000
0.250000

For accounting periods beginning before July 1, 1996, if the formula apportionment had been determined in State Z consistent

with the N.J. Corporation Business Tax Act, it would have been:

Property Fraction
Owned (Valued under N.J.C.B.T. Act)
Leased (at 8 times rentals)

Total Property Fraction

Receipts Fraction

Payroll Fraction

Total of Fractions

Allocation Factor using N.J.C.B.T. Act (Total divided by three)

$100,000 $ 400,000

$ 40.000 $ 100.000

$140,000 $ 500,000 0.280000

$200,000 $1,000,000 0.200000

$ 90,000 $ 300,000 0.300000
0.780000
0.260000

For accounting periods beginning on or after July 1, 1996, if the formula apportionment has been determined in State Z
consistent with the N.J. Corporation Business Tax Act, it would have been:

Property Fraction
Owned (Valued under N.J.C.B.T. Act)
Leased (at 8 times rentals)
Total Property Fraction
Receipts Fraction
Double Weighting of Receipts Fraction
Payroll Fraction
Total of Fractions
Allocation Factor using N.J.C.B.T. Act (Total divided by four)

For the period beginning prior to July 1, 1996, since the
apportionment fraction (.250000) used in State Z does not
exceed the Business Allocation Factor as it would have been
determined under the Act and this subchapter, it is used for
purposes of determining the reduction.

For the period beginning on or after July 1, 1996, since the
apportionment fraction (.250000) used in state Z exceeds the
Business Allocation Factor as it would have been determined
under the Act and this subchapter, the New Jersey Factor
(:245000) would be used for purposes of determining the
reduction.

Amended by R.1984 d.594, effective January 7, 1985.
See: 16 N.J.R. 3001(a), 17 N.J.R. 115(c).
(b) added.
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$100,000 $ 400,000

$ 40.000 $ 100.000

$140,000 $ 500,000 0.280000

$200,000 $1,000,000 0.200000
0.200000

$ 90,000 $ 300,000 0.300000
0.980000
0.245000

Amended by R.1997 d.429, effective October 6, 1997.
See: 29 N.J.R. 3426(a), 29 N.J.R. 4324(a).
Rewrote tables in (b)2i(3).

Statutory References

See N.J.S.A. 54:10A-8 as to right of Director to independently adjust
a taxpayer’s allocation factor.

Law Review and Journal Commentaries
Tax Law. Robert J. Alter, Jay Soled, 135 N.J.L.J. S53 (1993).

Case Notes

Apportionment of 100 percent of a taxpayer’s income to New Jersey
under N.J.S.A. 54:10A-8, and allowance for a credit for taxes actually
paid to other states, instead of applying the more favorable formula
under N.J.S.A. 54:10A-6, was constitutional under both the Due Process
and Commerce Clauses; the Corporation Business Tax (CBT) applied to

Supp. 7-21-08
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the taxpayer was internally and externally consistent since it did not lead
to a grossly distorted result. Based on various apportionment factors,
there was a sufficient nexus between the taxpayer’s business activities
and New Jersey such that the CBT passed Due Process analysis, and the
100 percent apportionment with regulatory credits given for taxes paid to
other states was rationally related to the taxpayer’s activities conducted
in New Jersey. N.J. Natural Gas Co. v. Director, Div. of Taxation, 24
N.J. Tax 59, 2008 N.J. Tax LEXIS 9 (Tax Ct. 2008).

Taxpayer was denied a refund of taxes paid, pursuant to New Jersey’s
Corporation Business Tax, N.J.S.A. 54:10A-1 through 54:10A-32, as the
taxpayer failed to meet its burden of proving that it maintained a regular
place of business outside of New Jersey, based on an employee’s home
office in the State of Connecticut, to entitle it to apportion its income
under the more favorable formula set forth in N.J.S.A. 54:10A-6.
Instead, the Director of the New Jersey Division of Taxation properly
apportioned 100 percent of the taxpayer’s income to New Jersey under
N.J.S.A. 54:10A-8 and allowed for a credit for taxes actually paid to
other states. N.J. Natural Gas Co. v. Director, Div. of Taxation, 24 N.J.
Tax 59, 2008 N.J. Tax LEXIS 9 (Tax Ct. 2008).

Corporate taxpayer was entitled to credit for income tax paid in
another state. Kettler Realty Corp. v. Director, Div. of Taxation, 12
N.J.Tax 470 (1992), affirmed 14 N.J.Tax 165.

Redetermination of net worth tax which was not unreasonable or
unfair would not be disturbed. Kettler Realty Corp. v. Director, Div. of
Taxation, 12 N.J.Tax 470 (1992), affirmed 14 N.J.Tax 165.

Statutory three-factor was appropriate for corporate taxpayer that had
paid taxes in another state. Hess Realty Corp. v. Director, Div. of
Taxation, New Jersey Dept. of Treasury, 10 N.J.Tax 63 (1988).

18:7-8.4 Property fraction; “tangible personal
property”; definition and scope; special
situations

(a) The term “tangible personal property” shall mean cor-
poreal personal property, such as machinery, fixtures, tools,
implements, goods, wares and merchandise, and does not
mean money, deposits in banks, shares of stock, bonds, notes,
credits or evidence of an interest in property and evidences of
debt.

(b) Tangible personal property within New Jersey.

1. Tangible personal property is within New Jersey if
and so long as it is physically situated or located here, even
though it may be stored in a bonded warehouse in this
State.

2. "Property of the taxpayer held in New Jersey by an
agent, consignee or factor is (and property held outside
New Jersey by an agent, consignee or factor is not) situated
or located within New Jersey.

3. Mobile or movable property, such as construction
equipment or trucks, is within New Jersey based on the
ratio of time the property is used within the state to the
time the property is used everywhere during the period
covered by the return.

4. Ships are within New Jersey based on the ratio of
time the vessels are in operation in New Jersey to the time
the vessels are in operation everywhere, and including all
sailing days, days in port for loading, unloading, ordinary
repairs, refueling or provisioning as operation.

Supp. 7-21-08

Amended by R.1987 d.137, effective March 16, 1987.
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5. Aircraft used by airlines are within

based on the ratro of takeoffs in regular scheduled or char-
ter flights that occur during revenue service from points in

New Jersey to ‘the total of all such takeoffs

everywhere.

Aircraft used other than by airlines in revenue service are
within New Jersey based on the ratio of takeoffs from
points in New Jersey to the total of all takeoffs everywhere

. < .
when the aircraft are in use.

6. Consistent with N.JS.A. 54:10A-6(b),

satellites used

in the communlcatlons industry are included in the denom-
inator of the property fraction but the numerator shall in-

clude a portion of such property based upon

the ratio of

ground stations serviced in New Jersey to the ﬁ\umber of all

such ground stations.

(c) Tangible personal property in transit.

1. Property in transit from a point in New Jersey to

another point ini New Jersey is situated or loc

Jersey. !

2. Property i 1n transit from a pomt outside
to another pomt‘ outside New Jersey is situate
without New Jersey.

3. Property, whlle in transit from a point
Jersey to a pomt‘ in New Jersey or vice-versa d
a fixed situs either within or without the State
fore, will not be ;deemed to be “situated” or “lo
within or without New Jersey and accordingly,
erty while so in transit should be omitted fi

numerator and the denominator of the property

4. Property qeases to be in transit when it
to or becomes subject to actual possession by

the point of destiination.

See: 18 N.JR. 627(a)\ 19 N.J.R. 464(a).

(b)3.-6. added. «
Amended by R.1997 d 429, effective October 6, 1997.
See: 29 N.J.R. 3426(a), 29 N.I.R. 4324(a).

Changed section name.

Statutory References

ated in New

New Jersey
d or located

outside New
oes not have
e and, there-
cated” either
/, such prop-
om both the
fraction.

is delivered
the owner at

See: NJ.S.A. 54:10%-6(A) as to computation of the property fraction.

Case Notes
Tax benefits obtalned through safe harbor leases do

not constitute

“real intangible personal property” for purposes of Corporation Business
Tax Act which perm1t> corporation to include only its real and tangible
personal property in ithe property fraction of the formula used for

determining that portion of the corporation’s net income

and net worth

attributable to its activity within the state. Reuben H. Donpelley Corp. v.

Director, Div. of Taxation, 128 N.J. 218, 607 A.2d 1281 (

derivedi from average values

(a) The percente&e of the taxpayer’s real and

992).

" 18:7-8.5 Business allocation factor; property fraction

rangible per-

sonal property witl?in New Jersey is determined| by dividing
the average value of such property within New Jersey by the

Next Page is 7-48.1
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