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Initial Decision Below
Hon. Ken R. Springer, Administrative Law Judge

Dated: December 19, 1979 ' - Received: December 19, 1979

BY THE DIRECTOR:

This matter is an appeal from the imposition of several special
conditions by Resolution of the Township Committee of Wall
Township on the renewal for the 1979-80 license

term upon the Plenary Retail Consumption License No. 1352~
23-001-001 held by A.H.S., Inc., t/a Royal Manor.

This determination has been accelerated pursuant to an Order
of Remand of December 4, 1979 by the Appellate Division of
the Superior Court in A H.S., Inc., t/a Royal Manor VS.
Township Committee of the Township of Wall and the Division
of Alcoholic Beverage Control (A-1L47-79) (M-1%98-79). The
procedural history is adequately presented in the Initial
Decision of the Administrative Law Judge. Timely Exceptions
were filed pursuant to N.J.A.C. 13:2-17.14 by both the
appellant and respondent,

The renewal of a retail alcoholic beverage license
rests within the sound discretion of the local issuing
authority. Zicherman V Driscoll 133 N.J.L. 586,588 (Sup. Ct.
19&6%; Nordco, Inc. v _State 43 NJ Super 577,282 (App. Div.

. “Similarly, the imposition o special conditions at
the time of renewal is a matter over which the local Govern-
mental body has principal jurisdiction and primary authority.
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N.J.S.A. 33:1-32. N.J.,A.C. 13:2-2.13, 1In allocating spheres
of operation between this Division and the Municipal Authorities,
the Legislature wisely recognized that ordinarily local
officials are thoroughly familiar with their community's
characteristics, the nature of a particular area, and the
dangers associated with the sale of alcoholic beverages.
Lyons Farms Tavern v Mun. Bd. Alc. Bev., Newark 55 N.J.
292,302 (1970). Consequently, in reviewing a denial of
renewal or the imposition of special conditions, whether

by resolution or ordinance, the Director will interfere
with the exercise of local discretion only if it is an
abuse of discretion, that is; because of a manifest mistake,
clearly unreasonable action, or some untoward impropriety.
Rajah Liquors v Div, of Alcoholic Bev., Control, 33 NJ Super
598, 600 (App. Div. 1955). Within the context of review,
special conditions must have been found to be necessary

and proper to accomplish the obJjects of Title 33 and secure
compliance with the provisions thereof. N.J.S.A. 33:1-32.
The burden of proof to establish that such an abuse of
discretion has occurred rests with the aggrieved licensee
on appeal. Dal Roth v Div. of Alcoholic Bev. Control 28

NJ Super 246, 254 (App. Div. 1953). The rule is well
established that the Director will not substitute his
Judgement for that of the local board or reverse the ruling,
if reasonable support for it can be found in the record.
Margate Civic Assoc. v Bd. of Comm'rs, Margate 132 NJ Super
58,63 (App. Div. 1975) cert. den. 68 NJ 139 (1975).

Initially, I will address the appellant's Exceptions with
respect to the admissibility of evidence. It is urged that
transcripts and exhibits relating to previous disciplinary
proceedings against the licensee, and a specific computer
printout summary not be considered; I disagree. As an
administrative agency, the Division is not bound by tech-
nical rules of evidence. Mazza v Cavicchia 28 NJ Super
280, 284-5 (App. Div. 1953) rev'd on other grnds, 15 NJ
498, 509-10 (1954) See, also, N.J.S.A. 52:14B-10(a). This
is not an appeal from the denial of a license renewaly where
arguments have been made and rejected, that such a denial,
predicated primarily on a record of prior contested disciplinary
matters, resulted in the imposition of an additional or double
penalty. Here the Committee seeks to show that it affirmatively
responded to what may be characterized as a "troublespot".
The transcripts of previous proceedings are extremely germane.
Within the perimeters of the Committee Resolution of June 27,
1979 and the facts the transcripts disclose, there is ample
precedent to support their admissibility. See, Downie v
Somerdale 44 NJ Super 84,88 (App. Div. 1957) Nordco, Inc.,
supra 43 NJ Super at pp. 281-2, 279 Club v Mun. Bd. of Alcoh.
ev. Cont. of Newark. 73 NJ Super 15,21 (App Div. 1962).
While T have ruled August To October 1978 "printout"
admissible (Ex. R-6), I am constrained to observe that its
weight and probity are limited. It is one thing to submit
a printout identifying dates, frequencies, and times of police
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responses relating to a licensed premises together with
backup "incident" reports; it is another concept altogether
to offer as proof of "police incidents" a summary printout.
To the extent that is shows police responses to the general
vicinity of the licensed premises, it has been considered.
‘Evid. Rule 63 (13). Finally, I consider the record in this
matter to include those exhibits marked at the original
disciplinary proceedings, but not timely provided to the
Administrative Law Judge, as indicated in a footnote on
page two (2) of the Initial Decision. They are deemed
admissible for the same reasons I have expressed as to the
transcripts above. See, also, N.J.A.C. 13:2-17.15.

The Royal Manor is located on the cormer of Route 35 and
Wall Church Road, within the Township of Wall, in an area

in which business uses are permitted. Within the immediate
vicinity are a diner and restaurant; both non-licensees.
Adjacent to the licensed premises is a motel. The total
business complex of the licensee is 7.5 acres, 5.8 acres

of which across Wall Church Road are used exclusively as

a parking lot. The licensed premises is approximately twelve
(12) to fifteen (15) thousand square feet, with four (4)
entrances. The main entrance faces Wall Church Road.

According to the principal officer of the licensee, the public
area within the licensed premises is divided into three

rooms: (1) The "Speakeasy" or "Rock" room, in which live
"rock and roll" musical entertainment is provided, contains
six bars. (2) The "Playpen" or "Game" room, in which go-go
dancers perform and pinball and other amusement games are

made available, contains one bar, and, (3) The "Disco"

room, in which a lighted dance floor is provided, contains two
bars. Based on experience and common knowledge, I infer

that amplified music, probably recorded, is provided to

the latter two rooms to promote dancing, go-go or otherwise.

The licensee acquired the business approximately seven
years ago. Prior to that time, the business was a night
club and catering hall, with a full kitchen. Subsequently,
the kitchen was removed. On occassion since then, steamed
hot dogs and other snacks have been the only food available
to patrons.

The licensee attributes business success to the "atmosphere'
of the establishment. One of the "secrets" of the same has

been the floor layout of the interior premises, i.e., "...
where you can roam and walk around and look at the clientele.
..M., strictly a place to find a date...” Clearly, the

record establishes that the three special conditions here on
appeal direct themselves to the heart of the licensee's
business; that is, the nature of its "atmosphere'.
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The three special conditions in issue are:

No. 2 That alcoholic beverages be sold on the licensed
premises only in connection with the operation
of a restaurant on the premises.

No. 3 That the sale and service of alcoholic beverages
pursuant to the aforesaid license be limited to
patrons seated at tables in dining areas.

No. 10 That no rock music shall be played on the premises.

Although the licensee could have been conducting business

since October 28, 1979, during the pendency of this appeal, the
license remains inoperative. A quotation from the Initial Decision
places the relevant history in proper context:

"For approximately six or seven years of operation
prior to 1978, the only disciplinary action against
Royal Manor was a single charge brought by the
Division of allowing females to participate in a
wet T-shirt contest. In the middle of July 1978,
however, immediately after reissuance of its liguor
license for the 1978-79 term, a serious incident
occurred on the premises involving the death by
beating of a young man. Two Royal Manor's employees
were convicted of atrocious assault and battery in
connection with this death -and another employee was
convicted of simple assault and battery. Related
disciplinary action taken by the Township resulted
in a %*12-day suspension running consecutively to

a 50-day suspension imposed for the wet T-shirt
offense, so that the liquor license of Royal Manor
has been under suspension for a total of 362 days
ending on October 27, 1979." at pg. 3

The record in this matter reveals that between May 1977 and
May 1978 the number of incidents reported to the police
regarding problems at or in the vicinity of the Royal Manor
(2%2) were four times greater than any other of the 13
licensees within the Township, the next largest number

being 62. While it may be observed that some of the police
responses were generated by the management or alarm system

of the Royal Manor, and that some of the Township's other licensed
premises may be smaller or were open only on a summer

seasonal basis, the corroborative testimony of officers

and backug "incident", accident and arrest reports_establish

a substantial record of complaints, primarily involving

actual or potential patrons of the licensee. The record
reveals numerous allegations of theft of female patrons purses,
Controlled Dangerous Substance and assault arrests, parking
violations and motor vehicle accidents, in, on, or about the
licensed premises, its parking lot or the immediate vicinity.
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These incidents occurred where one might reasonably conclude
that the parties thereto were, or intended to be patrons of

the Royal Manor or were somehow associating with its patrons.
Additionally, residential neighbors complained about incidents
of public sexual activity and lewdness, littering, trespassing,
property damage and traffic congestion. Finally, subsequent to
June 1978, the licensee was convicted of violations involving
the Township's "maximum capacity" Ordinance (also in violation
of a previous 1978-79 special condition), and the tragic, fatal
beating of a patron occurred on the licensed premises for which
two employees were ultimately convicted.

As I have already heretofore determined, when the Township Com-
mittee met to review the 1979-80 renewal application in June
1979, it properly considered the total record of recent history
of the licensee's conduct. If the Committee had refused to renew
the license on that record, it would have properly exercised its
authority. Nordco, Inc., Downie, 279 Club, supra. However, it
determined that the non-renewal was too "extreme" an action and
concluded that the "license should not be renewed except upon
certain such conditions".

It is quite obvious that the compulsory change in this business

from an entertainment night club which did not serve food to a
facility which would primarily be a restaurant as defined in

N.J.S.A. 3%:1-1(t), would alter the "atmosphere'" and draw a

different, more mature, patronage. The latter goal is Jjustified

and consistent with Title 3% on this record. N.J.S.A. 33:1-32.

While I question the "expert" characterization of the appellant's
proofs on the economic considerations, I agree that its impact

will not be di minimus. (In fact, there is a paucity of competent
testimony from any witness possessing the background and experience

in the sales and installation of restaurant fixtures in this
geographical area that could be considered qualified as an expert. )

I observe that the Committee's determination to suffer the appellant's
continued licensure as a restaurant only, as opposed to non-

renewal, was an equitable exercise of discretion. Restrictive

liquor regulations may, and of times do, result in individual
hardships. However, where larger social interests justify a
restrictive policy, private interests must give way. Dal Roth,

s%pra 28 NJ Super at p. 255, See, Nordco, Inc., supra 43 NJ Super

at p. 289.

I reject the basic conclusion of the Administrative Law Judge,
that is, that the condition is unreasonable because the licensee
and a potential restaurant competitor believe that a restaurant
cannot be a business success at this location. A license is a
privilege to conduct business in a strictly regulated industry.
As initially issued, it may or may not be the subject of
restrictions or special conditions. If a licensee engages in a
business activity contrary to the alcoholic beverage policy of
this State or places in jeapordy the public safety or becomes the
situs of a community nuisance, it may be disciplined and be the
subject of denial of renewal. The privileges attendant to any
license issued under Title 33, with or without restrictions or
special conditions, do not include a guarantee of business success
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or profit. The decision of the Township Committee represents a
reasonable exercise of discretion based on the evidence presented.
Lyons Farms Tavern, supra 55 NJ at p. 307. Thus, I reject the
Tecommendation of the Adminisfrative Law Judge and affirm special
condition No. 2. . _

Consistent with the foregoing determination, I also affirm
special condition No. 3 as modified. The phrase iy dining areas"
is stricken as inconsistent with the definition of restaurant,
N.J.S.A. 33:1-1(t), and special condition No. 2.

Finally, I agree with the recommendation of the Aduinistrative Law
Judge to reject the prohibition that "rock music" not be "played".
If I could determine from the record or the face of the special
condition itself whether it is the intention of the Committee

to prohibit all muscial entertainment, recorded music, live

music, amplified music or even what "rock music" is, my decision
might be otherwise. Since the licensee could face disciplinary
action for a violation of the special condition, N.J.S.A. 33:1-32,
"due process" considerations mandate that I reject as vague and
unreasonable said special condition No. 10.

Upon review of the filed Exceptions not incorporated within the
discussion and conclusion above, I find that within the context

of this final determination, they do not warrant specific attention
and are without merit,

Having carefully considered the entire record herein, including
the transcripts of testimony, the exhibits, the Initial Decision,
the written Exceptions and responses thereto, I reject the
recommendation of the Administrative Law Judge with respect to
special condition No. 2 and affirm the Township Committee and
adopt the recommendations of the Administrative Law Judge in
affirming and modifying special condition No. 3 and in affirming
special condition No. 10.

Accordingly, it is, on this 11th day of January, 1980,

ORDERED that the action of the Township Committee in imposing
special condition No. 2 be, and is hereby affirmed, and it is

FURTHER ORDERED that the action of the Township Committee in
- imposing special condition No. 3 be, and is hereby affirmed
as modified to strike "in dining areas", and it is

FURTHER ORDERED that the action of the Township Committee in
imposing special condition No. 10 be, and is hereby rejected,
and, it is
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FURTHER ORDERED that a copy of this Conclusion end Order be
immediately forwarded to the Appellate Division of the Superior
Court, which has retained Jurisdiction.

JOSEPH H. LERNER

DIRECTOR
INITIAL DECISION BELOW
A.H.S., INC. t/a ROYAL MANOR, )
Appellant ) INITIAL DECISION
R ) OAL Dkt. No. ABC 5179-79

AGENCY Dkt. No. 4397
TOWNSHIP COMMITTEE OF THE )
TOWNSHIP OF WALL,

Respondent

APPEARANCES:

Warren W. Wilentz for appellant A.H.S., Inc., t/a Royal Manor
(Wilentz, Goldman & Spitzer, attorneys)

John Jay Mangini for respondent Township Committee of the
Township of Wall :
(Mangini, Gilroy and Cramer, attorneys)

BEFORE THE HONORABLE KEN R. SPRINGER, A.L.J.:

This matter concerns an appeal to the Division of Alcoholic
Beverage Control ("Division") by A.H.S., Inc., t/a Royal Manor
("Royal Manor") from the effect of certain conditions imposed by
the Township of Wall ("Township") upon renewal of its ligquor
license for the 1979-80 term and approved by the Director of the
Division ("Director") pursuant to N.J.S.A. 33:1-32.

Procedurally, the case arose as follows: By Resolution adopted
June 27, 1979, the Township Committee of Wall Township renewed the
plenary retail consumption license of Royal Manor subject to ten
special conditions, three of which are involved in this proceeding.
On July 19, 1979 and again on August 7, 1979, counsel for Royal
Manor wrote to the Director stating his objections to all conditions
and asking that they be disapproved. Subsequently, on August 8, 1979
the Director issued an ex parte determination rejecting two of the
conditions and approving the remaining eight including the three
presently in dispute. On or about August 17, 1979 Royal Manor insti-
tuted the instant appeal by filing a notice of appeal and supporting
petition with the Division. Shortly thereafter, on or about August 2¢
1979 Royal Manor also filed an appeal to the Superior Court of New
Jersey, Appellate Division, from the Director's ex parte determin-
ation, thereby divesting the state administrative agency of juris-
diction to hear the pending appeal. R. 2:9-1(a). In connection with
its Appellate Division appeal, on November 8, 1979 Royal Manor made
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application to the Director for a stay of his ex parte determination,
which application was denied on procedural grounds. Thereupon, on
December 3, 1979 Royal Manor applied directly to the Appellate Div-
ision for a stay of the agency determination during either an accel-
lerated appeal or, alternatively, during a remand to the agency for
further consideration. While retaining jurisdiction of this matter,
the Appellate Division denied the stay and remanded the case to the
Division for the development of a factual record. Specifically,

the Order entered by the Presiding Judge of the Appellate Division
on December 4, 1979 directed that the matter be remanded,

"...for the purpose of holding a hearing, making
factual findings and rendering a determination
with respect to the validity of special conditions
2, 3 and 10 within twenty (20) days of the date of
this Order."

Meanwhile, the matter had been transmitted to the Office of Admin-
istrative Law for determination as a contested case pursuant to
N.J.S.A. 52:14F-1 et seg. 1In accordance with the Appellate Division's
instructions, a hearing was held on December 14, 1979. All parties
were given an opportunity to be heard and to cross-examine witnesses.

During the course of the hearing, the following documents were
received in evidence:*

Exhibit J~1 A copy of various documents attached as
exhibits to the Statement of Proceedings
in Lieu of Transcript constituting the
procedural history.

Exhibit R-1 Transcript of proceedings before the Town-
ship Committee of the Township of Wall
on August 17, 1878.

Exhibit R-2 Transcript of Proceedings before the
Township Committee of the Township of Wall
on August 22, 1978.

Exhibit R-3 Transcript of Proceedings before the
Division of Alcoholic Beverage Control on
September 6, 1978.

Several exhibits entered into evidence at the proceedings before

the Township Committee on August 17, 1978 (see Exhibit R-1 at

page 2B) and the Division on September 6, 1978 (see Exhibit R-3 at
page 1) were offered into evidence by the Township, despite the

fact that the actual documents were not in possession of the offer-
ing party. At the hearing, it was ruled that such exhibits would

be received if they were made available before the end of the day.
None of these exhibits having been delivered to the Office of Admin-
istrative Law within that deadline, they were not considered in
making this determination.
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Exhibit R-4 Transcript of Proceedings before the
Division of Alcoholic Beverage Control
on September 7, 1978.

Exhibit R-5 A copy of a Resolution of the Township
Committee of the Township of Wall adopted
June 27, 1979.

Exhibit R-6 A copy of a certified computer printout
of Incident Reports from the Police Depart-
ment of Wall Township covering the period
August 9, 1978 through October 13, 1978.

Exhibit P-1 A diagram of the licensed premises prepared
by Arthur H. Stock at the administrative
hearing on December 14, 1979.

As set forth in the Resolution adopted by the Township Committee
of Wall Township on June 27, 1979, marked Exhibit R-5, the three
relevant conditions are:

No. 2. That alcoholic beverages be sold on the licensed
premises only in connection with the operation of ,
a restaurant on the premises.

No. 3. That the sale and service of alcoholic beverages
pursuant to the aforesaid license be limited to
patrons seated at tables in dining areas.

No. 10. That no rock music shall be played on the premises.

Under the rules of the Division, N.J.A.C. 13:2-17.6, a presumptio:
of regularity attaches to the action of the licensing avthority and
“,..the burden of establishing that the action of the respondent
issuing authority was erroneous, and should be reversed, shall rest
with the appellant."

To put this matter in its proper context, some background infor-
mation is helpful. For approximately six or seven years of operation
prior to 1978, the only disciplinary action against Royal Manor was
a single charge brought by the Division of allowing females to partic
pate in a wet T-shirt contest. 1In the middle of July 1978, however,
immediately after reissuance of its liquor license for the 1978-79
term, a serious incident occurred on the premises involving the death
by beating of a young man. Two of Royal Manor's employees were con-
victed of atrocious assault and battery in connection with this
death and another employee was convicted of simple assault and batter
Related disciplinary action taken by the Township resulted in a 312~
day suspension running consecutively to a 50-day suspension imposed
for the wet T-shirt offense, so that the liquor license of Royal
Manor has been under suspension for a total of 362 days ending on
October 27, 1979.
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In support of the reasonableness of the conditions, the Town-
ship called Joseph N. Ehret ("Ehret") who has served as Adminis-
trator of Wall Township since March 1973. His duties in that capac-
ity include attendance at all work sessions and meetings of the
Township Committee, drafting the agenda for executive meetings and
preparation of background material for members of the Committee. He
personally attended the public meetings of the Township Committee
leading to its decision to impose conditions on the renewal of
Royal Manor's license and is thoroughly familiar with the concerns
expressed by the governing body.

According to Ehret, the Township Committee was disturbed about
the large number of complaints made in the past against Royal Manor.
When the Township had renewed Royal Manor's prior license for the
1978-79 term, it already imposed various conditions such as a pro-
vision against overcrowding and a requirement that a fire sprinkler
system be installed. Nevertheless, Ehret indicated, Royal Manor had
not adhered to these earlier conditions. When imposing new conditions
with respect to the 1979-80 term, the Township's purpose was to con-
trol the overcrowding problem, minimize the danger from fire, main-
tain the orderly operation of the premises, eliminate excessive noise
and protect the health and safety of the public. Although the Town-
ship Committee had discussed permanent revocation of the liquor
license, ultimately it decided to take the less drastic approach of
renewing the license with stringent conditions.

Ehret further testified that numerous incidents have occurred,
demonstrating that the owner of Royal Manor has been lax in enforcing
applicable regulations. Even during the pendency of disciplinary
charges instituted in July 1978, many instances of overcrowding,
fights in the parking lot and other disorderly behavior continued
to occur. Reference was made by Ehret to the computer printout of
police records marked Exhibit J-6 showing frequent visits by police
between August and October 1978 to investigate complaints of larceny,
assault and battery, vandalism and other offenses occurring at or
near the licensed premises. It should be noted that this exhibit
does not reveal the eventual disposition made of any of the complaint
Nor does it disclose whether the complaints were made against the
management or employees of Royal Manor or against some other person.

On cross-examination, Ehret conceded that the municipality did
not bring additional disciplinary charges against Royal Manor aris-
ing out of any of the incidents mentioned in the computer printout.
The last time he had personally visited Royal Manor was approximatels
two years ago. He described the business conducted on the premises
at that time as a "disco-type operation." So far as he knew, the
Township Committee never consulted with the owner of Royal Manor
or with any expert regarding whether it was feasible to operate a
restaurant rather than a discotheque at this location. Other disco-
theques in town also had experienced incidents of overcrowding and
were subjected to various conditions regarding their business, but
not the particular conditions here involved.
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At the conclusion of Ehret's testimony, the Judge asked him to
state exactly the nature of the evil which each of the three con-
ditions was designed to prevent. As to the regquirement that the
place be operated as a restaurant, Ehret explained it was intended
to eliminate the disco-type atmosphere and replace it with a more
sedate and manageable operation. In terms of crowd control, it
would limit the number of people present at any one time to those
who could be seated at tables. Previously, Ehret related, the build-
ing was jammed wall-to-wall with people. 1In terms of fire control,
the decrease in the numkter of occupants would reduce the danger of
panic in an emergency situation. 1In terms of safety and health,

a restaurant would attract a more dignified customer as opposed to

a younger group of patrons out looking for a good time. He admitted,
however, that the Township's zoning laws did not prohibit the use

of this property as a discotheque. As to the requirement that drinks
be served only at tables, Ehret reiterated that it would change the
total environment, particularly making it easier to limit the occu-
pancy of the building. Efforts in the past to effectively enforce
existing occupancy laws against Royal Manor proved unsuccessful be-
cause of a shortage of manpower on the local police force. As to
the prohibition of rock music, Ehret was unable to precisely define
the kind of music that would be banned. All he could say was that
the condition was intended to prevent the loud "beat-beat-beat" type
of music which would attract masses of younger patrons. He was
indefinite as to who would actually decide whether any particular
music transgressed acceptable bounds and what criteria would be used
to make such determination.

Joseph R. Amiel ("Amiel"), a resident of Wall Township, and owner
of two restaurants on the New Jersey shore and a third restaurant
in Elizabeth, testified on behalf of Royal Manor as an expert in
the restaurant business. In the course of his eighteen years exper-
ience in this field, Amiel has worked in the management of two well-
known New York restaurants and served as consultant for a California
restaurant firm. Since coming to New Jersey in May 1974, he has
become familiar with the Royal Manor and has been there on many
occasions. He described the interior of the Royal Manor as comprised
of three rooms: a main room containing a stage and bars; a disco
room located off to the side of the main room; and a game room with
additional bars. In Amiel's opinion, operation of a restaurant would
not be financially viable at the present facility occupied by Royal
Manor. He based his analysis on several factors.

First, the existing building lacks a kitchen and the cost of
constructing one of an appropriate size could be astronomical. While
Amiel acknowledged that he hadn't conducted any formal study or
measured the floor space, he is generally aware of the cost of instal-
ling kitchen equipment. Actual cost, Amiel added, would depend upon
whether the kitchen. equipment is purchased new or used. From his
experience, he estimated that there is no way a kitchen could be built
for less than $100,000. Second, Amiel insisted that a restaurant
must create an ambiance or atmosphere to attract potential customers.
He characterized the atmosphere of the Royal Manor in its present con-
dition as "barn-like" or typical of a pub. Once more he was hesitant
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to put any price on the cost of rennovations, but he had redecorated
his own nearby 01d Mill restaurant, which has only 2/3 of the rooms
of the Royal Manor, at a cost of between $150,000 and $200,000.
Third, Amiel suggested that successfully running a restaurant re-
gquires managerial talent and knowledge of the food service business
which the owner of a disco would not necessarily possess. Fourth,
Amiel felt that there was no need for a restaurant at this particular
location. Business was tough at the New Jersey shore during the win-
ter season and many restaurants in the area changed hands or went out
of business. When Amiel opened his own restaurant, he bought an
established business and did not try to start a brand new restaurant.

On cross-examination, Amiel agreed that his own 0l1d Mill restau-
rant was located approximately a half mile away from the Royal Manor.
Any restaurant at Royal Manor's location, he admitted, would take
away business from the restaurant that he operates. Moreover, he
conceded that the 0l1d Mill restaurant is situated farther away from
the main highway than a restaurant at the Royal Manor would be.

The final witness was Arthur H. Stock ("Stock") nightclub opera-
tor and sole stockholder of appellant A.H.S., Inc.. Drawing a dia-
gram of the layout of the licensed premises as he testified, Stock
described in detail dimensions of its significant features. Nine
separate bars are located in the nightclub section of the building:
six in the main room, two others in the disco room and one more in the
game room. Total capacity of the entire building is roughly 700
people. By posting persons with clickers at each of the four entrance
to the building, Stock maintained that management can effectively
control the flow of patrons into the building by not letting anyone
enter until someone else has gone out. Real problems arise, Stock
indicated, after people have gotten inside and can move freely from
room to room. There is no way management can tell patrons who have
paid the entrance fee that they cannot go into a particular room even
though that room may be filled to overcapacity.

Sometime in May 1979, Stock met with the Township Committee to
discuss methods of crowd control. Converting the disco into a restau-
rant was never mentioned at that meeting. Stock claimed that he
offered many alternative suggestions on how tc improve the situation
inclvding hiring police from the town, increasing the number of
security guards from an outside agency or taking personal charge him-
self of running the place.

With respect to changing from a discotheque to a restaurant,
Stock complained that he had no expertise in the restaurant business.
Currently his investment in bars, lighting and the sound system for
the discotheque totals $400,000. If he were forced to convert, Stock
figured that it would cost from $500,000 to $750,000. He did not
understand why he should have to convert while establishments in the
township, notably Dodd's and the Sea Girt Inn, would be allowed to
continue as discotheques. Nor did Stock believe there is any need
- for another restaurant in the area.
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On cross-examination, Stock admitted that his corporation had
been convicted in the local court of maximum occupancy violations
subsequent to June 1978, even after he had promised to strictly com-
ply with these requirements. He further conceded that the disco
business depends on volume of customers, so that a greater number
of people means more profit for the corporation. Stock agreed it
would be physically possible to remove the bars and replace them
with tables at which customers could be served drinks. Such
arrangement, Stock felt, would destroy the secret of his success.
He insisted that at a singles bar the customers must be able to
mingle and not be confined to tables.

Over objection from counsel for Royal Manor, four transcripts
of prior disciplinary proceedings before the Township Committee and
the Division were admitted into evidence. It was ruled that the
reasonableness of the conditions imposed by the Township cannot be
considered in a vacuum without any understandinc of what has happened
in the past under the same ownership. Respondent's counsel argued
that his client has already been suspended for past misconduct and
should not be made to suffer twice for the same offense. This argu-
ment misses the point. The purpose of any valid condition is not
to punish the licensee for past offenses, but rather to prevent
such offenses from recurring . in the future.

All four transcripts were read in their entirety and taken into
account in deciding this case. Particular attention was paid to
the testimony that between May 1977 and May 1978 the number of
incidents reported to the police regarding problems in the vicinity
of the Roayl Manor were approximately four times greater than any
other licensed establishment (Exhibit J-1 at page 50, line 3), that
such reported incidents included assaults with weapons, parking
violations and drug offenses (Exhibit J-1 at page 53, lines 4 to 22)
and that on June 24, 1978 the police counted 753 persons in a room
with a maximum capacity of 232 persons (Exhibit J-1 at page 78, lines
16 to 22). Some of Royal Manor's immediate neighbors complained
bitterly about incidents such as an inebriated stranger knocking
on the door and demanding entry at an early morning hour (Exhibit
J-4 at page 9, line 11), immoral activities committed on the back
lawn of a residential house (Exhibit J-4 at page 4, lines 1 to 25),
persons urinating right in the middle of private property (Exhibit
J-4 at page 5, line 5), damage to property caused by trespassing
Royal Manor patrons (Exhibit J-4 at page 5, line 25), heavy traffic
congestion by persons looking for parking close to the discotheque
(Exhibit J-4 at page 29, line 7), and littering of beer bottles and
other debris throughout the area (Exhibit J-4 at page 29, line 4).
Other neighbors apparently were satisfied with efforts taken by
Royal Manor to alleviate these problems including putting up a fence
(Exhibit J-4 at page 59) and providing extra security guards (Exhibit
J-4 at page 65, line 10).

After carefully reviewing all of the evidence and the testimony
and having observed the demeanor of the witnesses, I FIND:

1. Numerous complaints have been made to the Wall Township polic«
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alleging incidents of overcrowding, fights in the parking

lot, larceny, assault and battery, weapons charges, drug

abuse and other offenses occurring at or near the Royal

manor. Between May 1977 and May 1978, the number of reported
incidents occurring in the vicinity of the Royal Manor was
approximately four times greater than any other liquor license
in the township.

Even after disciplinary proceedings were instituted against
Royal Manor in July 1978, many complaints of such incidents
occurring at the Royal Manor continued to be brought.

The frequency and repetitiveness of the charges in and of
themselves justified the Township in closely examining the
situation to see if corrective measures were appropriate.

Two of Royal Manor's employees were convicted of atrocious
assault and battery and a third employee was convicted of a
simple assault and battery which resulted in the death by
beating of a patron in July .1978. However, none of the
conditions imposed by the Township were designed tc prevent
recurrence . of this type of event. Consequently, this fact
is not relevant to determining the reasonableness of the
Township's restrictions.

Several incidents of overcrowding were proven at the muni-
cipal level against Royal Manor including one instance on
June 24, 1978 when 753 people occupied a room with a maximum
capacity of 232 people under the local ordinance.

Although the flow of persons into and out of the licensed
premises can be adequately controlled by stationing a checker
at each door, cnce inside the building customers are free to
roam at will from room to room.

Generally, the Township's purpose in imposing the three
conditions upon renewal of Royal Manor's liquor license for
the 1979-80 term was to control the overcrowding problem,
minimize the danger from fire, maintain the orderly opera-
tion of the premises, eliminate excessive noise and protect
the health and safety of the public.

Specifically, the stated purpose of condition No. 2 requiring
liquor to be served only in connection with the operation

of a restaurant is to change the atmosphere of the enter-
prise into a more sedate and manageable operation.

Specifically, the stated purpose of condition No. 3 requir-
ing service of drinks only at tables is to reduce overcrowd-
ing with its attendant boisterous or unruly conduct and the
risk of panic in an emergency.
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10. Specifically, the stated purpose of condition No. 10 banning
all rock music is to eliminate the noisy "beat-beat-beat"
type music which attracts masses of younger patrons to the
premnises.

11. No clear standards have been proposed by the Township for
determining what music is objectionable and what music is
permissible.

12. Operation of the licensed premises as a discotheque, when
existing health and safety regqulations are properly observed,
is a lawful permitted use under the local zoning ordinance.

13. At least two other enterprises operate a discotheque-type
business in the township without imposition of the conditions
involved in this case.

14, Preséntly, the facilities occupied by Royal Manor lack any
kitchen facilities whatsoever.

15. Switching from a disco to a restaurant would require complete
redecorating of the premises in order to attract a dlfferent
kind of customer.

16. The principal of A.S.H., Inc. does not possess the experience
and knowledge of the food service business required to run
a restaurant.

17. Royal Manor's current investment in bars, lighting and sound
equipment for the discotheque totals $400,000. It would cost
in excess of $250,000 to convert the present facilities into
a restaurant.

18. Opening a new restaurant at this particular location is not
likely to be financially successful, especially during the
winter months.

Based on the facts adduced at the hearing and the applicable law,
I CONCLUDE that condition No. 3 is valid insofar as it restricts
sale and service of alcoholic beverage to patrons seated at tables
and that the remaining conditions designated No. 2 and 10 are invalid

It is well settled that a liquor license is a privilege rather
than an inherent right, Benedetti v. Bd. of Com'rs of the City of
Trenton, 35 N.J. Super. 30, 35 (App. Div. 1955), and that the sale
of alcoholic beverages has always been subject to extraordinary regu-
lation. Lyons Farms Tavern v. Mun. Bd. of A.B.C., 68 N.J. 44, 49
(1975). 1Initially, control of the condition under which a liquor
license should be renewed is entrusted to the local authorities and
the Director should not interfere with the exercise of that discretion
unless the municipal action was unreasonable or improperly grounded.
Fanwcod v. Rocco, 33 N.J. 404, 414 (1960); Rajah Liguors v. Division
of Alcoholic Bev. Control, 33 N.J. Super 598, 600 (App. Div. 1955),

cert den. 18 N.J. 204 (1955).




PA
GE 16 BULLETIN 2369

Accordingly, the inguiry in this matter is confined to whether the
Township acted reasonably when it imposed the conditions in question.
Absent an abuse of discretion or manifest mistake, the determination
of the issuing authority must be sustained.

ample evidence exists on the record to support the condition that
sale of alcoholic beverages be limited to patrons seated at tables.
By Stock's own admission, the Royal Manor experienced difficulty in
preventing paying customers from congregating in one of the three
rooms open to the public. Periodic checks by police confirmed that
the disco room was often filled to overcapacity. Stock himself re-
luctantly acknowledged that many nightclubs which provide entertain-
ment require patrons to remain seated at tables. Clearly such a
seating requirement is reasonably intended to keep patrons from wander-
ing haphazardly around the building and concentrating in places lack-
ing capacity to hold so many people. Traffic congesticn and parking
problems outside the building will be correspondingly reduced when
the seating limit is reached and excess customers must go elsewhere
to be served. To the extent, however, that this condition requires
seating "in dining areas" of a restaurant, it is disapproved for
reasons to be discussed below.

2 much closer question is raised by the condition that drinks
be sold only in connection with the operation of a restaurant on the
premises. If the Township had revoked or refused to renew the liquor
license based on the unusually high number of police calls to the
premises, undoubtedly it would have been within its authority to do
so. Nordco, Inc. v. State, 43 N.J. Super. 277 (App. Div. 1957). But
such Is not the posture of the present case. Instead, the Township
sought to continue the license, provided that the licensee abandon
its existing business and convert the premises into a restaurant.
Thus, the issue becomes whether, under the circumstances, it is reason
able for the Township to force an unwilling owner to go into the
restaurant business in order to retain its ligquor license. It was
agreed at the hearing that, aside from the condition under review, it
would be otherwise lawful for the owner to operate a discotheque-type
business at this location. Uncontradicted testimony by respondent's
expert established that this location was not suitable for opening
a new restaurant due to the substantial investment necessary to add
a kitchen and redecorate. Moreover, such investment would be unwar-
ranted in view of the absence of any demonstrated need for another
restaurant in the area. At the time the Township Committee took its
action, it did not properly consider whether its condition was real-
istically capable of fulfillment. Although the Township might have
discontinued the liquor license altogether, it cannot purport to
grant a license under conditions which cannot be reasonably satis-
fied.

Finally, the condition banning all rock music must fall because
of a deficiency of any objective standards for its enforcement. Musi:
that goes “"beat-beat-beat" could equally well apply to marching song
modern jazz or certain classical symphonies. No attempt has been
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made to circumscribe the scope of the prohitition to definable terms
calculated to accomplish an appropriate objective, such as prohibit-
ing all music played "after midnight during weekdays and one A.M. on
weekends" (see Peter, Saul and Mary, Inc., t/a The New Rip Tide v.
Mayor and Council of the Borough of Point Pleasant Reach, A.B.C. Bul-
lJetin 2266, Item 2 (1977), or music at a volume exceeding a speci-
fied decibel level, or music with lyrics generally recognized as
obscene (see McFadden's Lounge v. Div. of Alcoholic Bev. Control, 33
N.J. Super. 61 (App. Div. 1954)., As presently written, the condition
imposed by the Township is unreasonably overbroad .

For the foregoing reasons, IT IS ORDERED THAT the action of the
Township Committee with respect to imposition of special condition
No. 3 is AFFIRMED, except that the phrase "in dining areas" 1is
stricken as invalid.

FURTHER ORDERED THAT the action of the Township Committee with
respect to imposition of special conditions No. 2 and No. 10 is
REVERSED.

This recommended decision may be affirmed, modified or rejected
by the head of agency, the Director of the Division of Alcoholic
Beverage Control, who by law is empowered to make a final decision
in this matter. However, if the head of agency does not so act in
forty-five (45) days and unless such time limit is otherwise extended,
this recommended decision shall become a final decision in accordance
with N.J.S.A. 52:14B~-10.

I HEREBY FILE with the Director of the Division of Alcoholic
Beverage Control, Joseph W. Lerner, my Initial Decision in this
matter and the record in these proceedings.

N =t

Joseph H. Lerner
Director




