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Complaint 

(Filed August 27, 1936.) 
(Summons issued Augu st 18, 1936.) 

New 3Jerney ~upreme Qinurt 
p ASSAIC COUNTY 

C ITY OF CLIFTON, a municipal 
corporation of the State of II' ew 
Jersey, 

Plaintiff, 
vs. 

EAST RTDGELAWN GmvrnTERY, a 
corporation of New Jersey, 

Defendant. 

FIRST COUNT 

Action-at-Law 
Complaint 

Plaintiff, a munieipal corporation of the State 
of New J ersey by way of complaint again st de-
fendant says: 

1. Plaintiff was on December 12, 1905, a mu-
nicipal corporation of the County of Pa ssaic, 
State of New Jersey, known as the Township of 
Acquackanonk. 

2. In 1917, Chapter 135, P. L. 1899, page 283 
was duly adopted and the Township of Acquack-
anonk became incorporated as the City of Clifton 

10 

20 

30 

40 



10 

20 

30 

40 

Cornp/,aint 

and by operation of law became the successor 
to the Township of Acquackanonk. 

3. Defendant East Ridgelawn Cemetery was 
incorporateu under the Jaws of the State of New 
Jersey as a cemetery association in accordance 
with an Act entitled, "An Act tu authorize the 
incorporation of rural cemetery assoeiation and 
regulate cemeteries", and was such a corpora-
tion at the time hereinafter mentioned. 

4. In 1905, defendant, East Ridgelawn Ceme-
tery filed a peti tion witb the Township Com-
mittee of the Township of .Acquackanonk pray-
ing for permission and consent to establish a 
cemetery in the said Township of Acquackanonk 
on property descTibed in ord inanc e hereto an-
nexed and marked Schedule "A". 

5. On December 12, 1905, the Township Com-
mittee of the Township of Acquackanonk adopted 
an orU.inance entitled,'' An Ordinance giving con-
sent and approval to East Ridgela"'-n Cemetery, 
a body corporate, to locat e a new eemetery in the 
"I1ownship of Acquackanonk, which ordinanc e was 
passed by a vote of the Township Committee, 
approved by the Chairman, and attested by the 
Township Clerk, a copy of which or<linance is 
attac hed hereto and marked Schedu le "A" . 

6. By sa id ordinance so passed , the Township 
of Acquackanonk gave its permission and con-
sent to defendant, East Ridgelawn Cemetery to 
locate a new cemetery in the 'I1ownship of Ac-
quackanonk and to use an<l occupy for cemetery 
purposes, the lands and premises described there-
in which lands and premises are shown on de-
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scriptiv e map annexed hereto and marked Sched-
ule "B". 

7. Said ordinance provided that the said de-
fendant East Hidgc lawn Cemetery shall pay to 
the 'l'ownship One ($1.00) Dollar for each int er-
ment made in the cemetery so described on the 
said map so long as the l;nd is used for burial 
purpo ses and is exempted by the laws of the 
State of New Jersey from taxation because it is 
used as a cemetery. 

8. It was exprcs8ly understood and agreed 
that the amount to be paid each year should not 
be less than Three Hundred ($300.00) Dollar s 
and that the same shall be due and payable on 
or before the first dav of December after the 
passage and acceptanc; of said ordinance. 

9. Upon and afte r the passage of the said 
ordinance the defendant, East Ridgela,v·n Ceme-
tery accepted the terms of the said ordinance and 
rn;ed and occupied the said property therein de-
scribed and shown on said descriptive map from 
the date thel'eof to the present date for burial 
purposes and wm; exempt under the laws of the 
Sta te of New Jersey from taxation because it 
was so used as a cemetery. 

10. In accordance with the terms of said or-
dinance hexetofore mentioned defendant, East 
Ridgeluwn Cemete ry became indebted to the City 
of Clifton for the year 1930 in the sum of 
$300.00. 

1 l. P laint iff has demanded payment of the 
sa id sum of $300.00, but defendant has faile<I 
and refus e<! to pay the same. 
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Complaint 

12. There is due to plaintiff the sum of 
$300.00 and interest from December 1, 1930, no 
part of which has been paid. 

Plaintiff demands on this count the sum of 
$300.00 and interest from December 1, 1930, and 
costs of Court. 

S.&cmro CouNT 

1. Plaintiff repeats paragraphs one to eleven, 
inclusive of the first count and makes them part 
of this count. 

2. 'rhere is due to plaintiff the sum of $300.00 
and interest from December 1, 1931, no part of 
which has been paid. 

Plaintiff demands on this count the sum of 
$300.00 and interest from December 1, 1931, and 
costs of Court. 

THIRD COUNT 

1. Plaint iff repeats paragraphs one to eleven, 
inclusive of the first count and makes them part 
of this count. 

2. There is due to plainti ff the sum of $300.00 
and interest from December 1, 1932, no part of 
which has been paid. 

Plaintiff demands on this count the sum of 
$300.00 and interes t from December 1, l.932, and 
costs of Court. 

FOURTH COUNT 

1. Plaintiff repeats paragraphs one to eleven, 
inclm.ive of the first count and makes them part 
of this count. 
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2. There is due to plaintiff the sum of $300.00 
and interest from December 1, 1933, no part of 
which has been paid. 

Plaintiff demands on this count the sum of 
$300.00 and interest from December 1, 1933, and 
costs of Court. 

FIFTH COUNT 

1. Plaintiff repents paragraphs one to eleven, 
inclusive of the first count and makes them part 
of this count. 

2. There is due to plaintiff the sum of $300.00 
and interest from December 1, 1934, no part of 
which has been paid. 

Plaintiff deman<ls on this count the sum of 
$300.00 and intere st from December 1, 1934, and 
costs of Court. 

SIXT H COUNT 

1. Plaintiff repeats paragraphs one to eleven, 
i.ndusive of the first count and makes them part 
of this count. 

2. There is due to plaintiff, the sum of 
$300.00 and int erest from December 1, 1935, no 
part of which has been paid. · 

Plaintiff demands on this count the sum of 
$300.00 and interest from December 1, 1935, and 
costs of Court. 

JOH~ G. D LUHY 
Attorney for Plaintiff· 

20 

30 

40 



Schedule "A" Annexed to Complain t 

An ordinance giving consent and approval to 
East Ridgelavm Cemetery, a body corporate, to 
locate a new cemetery in the Township of Ac-
quackanonk. 

10 "\-Vhereas, application has been made in writlng 
by the East Ridgelawn Cemetery to the Town-
ship Committee of the Township of Acquack-
anunk for their consent an<l approval of the 
locating of a new cemetery in said township and 
to use and occup y for such cemetery a certain 
tract of land and premises situate in said town-
ship bounded and descri bed as foUows, to wit, 
northwesterly by the Dwas Line roa<l, Passaic 
A venue anrl the lands of William W. Scott and 

20 TT. Schaettgene; southeasterly by Frank lin Ave-
nue and the lands of I. McCleece; northeasterly 
by the Hi lton boulevard; and southwesterly by 
lands of I. }fcCleece, Stone House Plains road, 
an<l land of H. Schaeitgene, H. Brown, estate of 
H. Romaine and estate of ~'loroncc V cr<lin. Said 
ahove hounded and descrih ed trac t of ]and con-
ta ining one hundred and twenty-five acres; which 
applicat ion was accompanied by a descriptive 

30 map of the said land and premises. And the said 
application having been read and duly comdd-
ere<l. 

40 

'rherefore, the :mi<l Township Committee of the 
Townsh ip of Acq_nackanonk, in the County of 
Passaic, do grant the said application and do 
ordain as follows: 

Section 1. '!'hat the said East Ridge lawn 
Cemetery, a body corporate, have the consent 
and approval, and such consent and approva l is 
hel'eby granted to said East Ridgelawn Ceme-



Sched,ule "A" Annexed to Complaint 

fory, to locale a new cemetery in the Township 
of Acqnackanonk, in the County of Passaic and 
Sta te of Ne,v Jersey, and to use and occupy for 
such cemetery the lands and premi8c 8 above 
described, being the same as men tioned in its 
said application and sho,vn on the descriptive 
map annexed ther eto. 

Section 2. That the said East Ridgelawn 
Cemetery shall pay tu the township one dollar 
for each interme nt made in the cemetery above 
described so long as the land is used for bnritll 
purp oses and is exempt und er t11e laws of tJ1e 
Sta te from taxation because it is used as a 
cemetery. And i t is express ly underst ood and 
agreed tha t the amount to be pai<l each year 
shall not be less than three hundred dollar s and 
shall he due and payable on or before the first 
day of December after the passage and accept-
ance of this ordinance , which acceptance shall be 
signified by a writing under the hand of the 
Chairman and the seal of said cemetery within 
ten days from the passage of this ordin~nee. 

Passe d by vote of the Township Committee 
December 12, 1905. 

Attest: 

HENRY FRE DERI CK, 
Chairman 

Allison J. Van Brunt , 
'l.'ownship Clerk. 

l 0 

20 

ao 

Schedule "B" Annexed to Complaint , 40 

(Not printed by consent of counsel.) 
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Answer 

(Filed September 8, 1936.) 

The answer of the cfofonrlant, East Hi<lgelawn 
Cemetery, a corporation of the State of New Jer-
sey, to the complaint of the City of Clifton, a 
municipal corporation of the State of Ne,:v 
Jersey. 

ANSWER To FmsT CouNT : 

1. It admits the allegation8 of Paragraphs 1, 
2, 3, 4, 5, 6 and 7, except it refers to the original 
:petition and ordinance when prod uced for fur-
ther cer tain ty as to their contents. 

2. It denies the allegations of Paragraphs 8 
and 9, except that it admit s that the said prop-
erty referred to has from the date of said ordi-
nance to the present <late been u::ie<l and occupied 
for burial purposes. 

3. It denies the allegation s of Paragraphs 10, 
11 and 12, except that it admits that it has not 
paid the City of Clifton the said sum of One 
Dollar ($1.00) for any int erment in its ceme-
tery. 

ANSWER TO SECO;iD CouN1': 

1. For answer to Paragraph 1 plaintilT re-
peats its answers to Paragraphs 1 to 11, inclu-
sive, of the First Count, and makes them pa.rt of 
this answer as though set out herein at length. 

2. It denies the allegations of Paragraph 2. 

ANswEn TO THtnD Cou.NT: 
40 L For answer to Paragraph 1 plaintiff re-

peats its ans,vcrs to Paragraphs 1 to 11, inclu-
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sive, of tl10 First Count, and make s them part of 
this answer as though set out herein at length. 

2. It denies the allegations of Paragraph 2. 

A~SWER TO FomnH CouNT: 

1. For answer to Paragra ph 1 plaintiff re• 
peats its answers to Paragraphs 1 to 11, inclu. 
sive, of the },irst Count, and makes them part of 
this answer as though set out herein at length. 

2. It denies the allegations of Paragraph 2. 

ANSWJ::R TO FIFTH COUNT: 

1. For answer to Paragr aph 1 plaintiff re-
peats its answers to Paragraphs 1 to 11, inclu-
sive, of the First Count, and makes them part o-f 
this answer as though set out herein at length. 

2. It denies the allegations of Paragraph 2. 

ANSWEU TO SIXTH COUNT: 

1. For answer to Parag raph 1 plaintiff re-
peats its answers to Paragraphs 1 to 11, inclu-
sive, of the First Count, and makes them part of 
this answer as though set out herein at length. 

2. It denies the allegations of Paragraph 2. 

FIRST SEPARATE D~I<'E~SE TO ALL COUNTS: 

This defendant says that any agreement on its 
behalf to make the payment of One Dollar ($1.00) 
to the plainti1I for each interment in its ceme-
tery was ultra vires. 

SECOND SEPARATE DEI<'ENSE TO ALL Cou~Ts: 

10 
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This rlcfendant saYs that ally provision in the 4o 
ordinance referred to in the complaint granting 
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consent to this defendant to use the said lands 
for cemetery purposes, providing for the pay-
ment to the plaintiff or its predecessor of the 
sum of One Dollar ($1.00) for each interment 
made in the cemetery, is void and of no effect, 

10 and in violation of the statute in such case made 
and provided. 

20 

30 

Tnmo s~PARAT1'. DEFENSE TO ALL COUNTS: 

rrhis defendant says that the statute un<ler 
which the permission was granted by the plain-
tiff or its predecessor, for the use of the lands 
of this defendant for cemetery purposes, and 
particularly Section 6, Chapter 64, of the Laws 
of 1905 (1 Comp. Stat. of N. J. p. 380), makes 
no provision for the plaintiff or its predecessor 
providing a~ a condition for said con sent for the 
payment by this defendant of One Dollar ($1.00) 
for each interment in the cemetery lands of this 
defendant. 

FouRTH SJ:<jPARATE DEFENSE TO ALL CouNTS: 

This defendant says that the provision con-
tained in the ordinance referred to in the com-
plaint for the payment of One Dollar ($1.00) for 
each interment in the cemetery land of this de-
fendant, was an improper and illegal attempt to 
tax the lands of this defendant used for cemetery 
and burial purposes, and in violation of the 
statute in such case ma<le and provi<lc<l, and 
illegal and of no force and effect. 

FlFTH SEPARATE DEFENSE TO .A . .LL COUNTS: 

40 This defendant says that since the adoption of 
the ordinance referred to in the com.plaint, this 



11 

Reply 

defendant has never acquiesced in or accepted 
the said provision for the payment of One Dol-
lar ($1.00) for each interment, nor has it paid 
any thing under said provision; that the plaintiff 
and its predecessor, the Township of Acquack -
anonk, recogniied the illegality of said provision 10 
and has never attempted to enforce the same. 
This defenclant says that the plaintiff is est opped 
from attemp ting to enforce said provision or re-
quiring payments thereunder at this late date. 

CARF,Y & LANE, 

Attorneys for Defendant. 

Reply 

(Filed September 15, 1936.) 

Plaintiff, through its attorney, .John G. Dluhy, 
by way of replication to an.swcr filed herein by 
the defendant says that: 

1. Plaintiff deni es eaeh and every a11egation 
set forth in the first, second, third, fourth and 
fifth separate defenses to all counts. 

,JOIIN G. DLUHY, 
Attorney for PlaintiJl'. 
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NEW JBRSEY SUPREME COURT 

PASSAIC CIRCUIT 

1 0 CITY OF CLIFTON, a municipal 
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corporation of New Jersey, 
Plaintiff, 

vs. 
FiAST RrnGELAWN CEMETERY, a 

corporation of New ,Jersey, 
Defendant. 

At Law. 

Paterson , N. J ., October 8, 1937. 

Before-Hon. Jos1 ~PH 0. WoLBBR, Judge , "\.Vith-
out a Jury. 

APPEARANCES: 

For the P laintiff : JoHN G. DLUHY, Esq. 
:B'or the Defendant: CAREY and LANE, 

Esqs., by HARRY LANE, Esq. 

STIPULATION 

Mr. Lane: If your Honor please, it has been 
agreed behveen eoum;el for the plaintiff and 
counsel for the defendant that th is case should 
be <letermi ned by your Honor without a jury, 
upon the pleadings and upon a written stipula-
tion which ha s been signed by counsel for both 
plaintiff and defendant , and which I assume we 
should have marked in evidence. 

(Paper marked Exhibit P-1 in Evidence.) 
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Mr. Lane: That stipulation being, in effect, 
the plaintiff,s case and the defendant's case, I 
assume we are now in a position where both 
sides have closed. 

The Court: There is no other factual matter? 
Mr. Lane: No, iL your Honor please. 
The Court: In other words, this is a suit for 

money damages. 
Mr. Lane: It is already stipulated as to how 

much. 
~l:he Court: For money damages. 1,here is an 

answer and we are at issue. 
Mr. Dluhy: And a replication. 
The Court : Yes, and then the proofs are con-

tained in the stip ulation. 
Mr. Lune: Yes, sir. 
Mr. Dluhy: That is right. 
'!'he Court : And the jury is waived. 
Mr. Lane: Yes. 
The Court: And we arc at the point where 

you are going to sum up, l suppose, or argue. 
Mr. Lane: VVclJ, before summing up, as we 

never know how the upper courts look upon these 
records that we try to get in a hurry , l assume 
that J should move forma lly for a direction of a 
verdict for the defendant, or the entry of a 
judgment for the defendant, and state my 
grounds. 

The Court: All right. 
Mr. Lane: l desire to stat e the gro und s as 

follows for that motion: 

First, that the complaint does not set forth a 
good cause of action. 

Second, that there is noth.ing contained in the 
evidence or the stipulat ion of .facts which would 
susta in a verdict or a judgment 'for the plaintiff. 
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Third, that the provisions in th e ordina nce 
referred to in the complaint and the stipnlation, 
gran ting consent to cfofendant to us e its lands 
for ce1netery purpo ses nn<l pruvicling for the 
payment to plaintiff or its pl'e<lecessor of the 

10 sum of one dollar for each int er ment made in 
the eemetery, is void and of no effect and in 
violation of the sta tute in such case made and 
provided, an<l particula rly the Rural Cemetery 
Act. 

20 
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Fo urth , that the re is no agreement on th e part 
of the defen<lant to make ihe payment of one 
dollar per burial to the plaintiff , and even if 
there were it would he ultra 1;ires. 

Fifth, that the statute und er wl1ich the per-
mi ssion was grant ed hy the p lainti ff or its prede-
cessor for the use of the land s fo r cemetery pur -
poses, pa rticu lar ly the Rural Cemetery Act, an<l 
particularly Section 6, Chapter 64 of the Laws 
of 1905, 1 Compiled Statutes of New Jersey, page 
380, makes no provision for the pla inti ff or its 
pre<lccessor providing as the basis of sai<l con-
sent for the payment by defendant of one dollar 
for each interment in the cemetery land:. of de-
fendant. Such coudition or provis ion conta ined 
iu the ord inan ce ,vas 1tltra vires. 

Sixt h, that the pro vision contained in the ordi -
nance fo r the pa yment of one dollar for euch 
in tenn ent in the cemetery land s of defendant 
was an improper and ill egal a ttem pt to tax the 
lands of defendant used for cemetery and burial 
purposes 1 in violation of the stat ute in such case 
ma<lc and provid ed, and particularly the Rural 
Cemetery Act and the General Tax Act, and 
illegal and of 110 force or effect. 



15 

Trial 

Seventh, that since the adoption of th e ordi -
nance defendant has never acquiesced in or ac-
cepted the provision contained theroin for the 
payment of one dollar for each interment, 11or 
luu; it _paid anythi11g under said provision. De-
fendant contents that plaintiff and its prede- 10 
cessor recognized the illegalit y of sa id provision 
and ha s never prior to the institu tion of tlri8 suit 
attempted to enforce the same . 

Eighth, that defendant further contends tha t 
plaintiff is estoppcd from attemp ting to enforce 
said provi sion or requiTe paym ent s thereunder 
at this !ate date . 

Ninth, that under the provision s of the stat ute, 
an d particularly the Rura l Cemeter y Act, the 
cemetery land s of rlcfendant are exempt from 
taxation and defendant cannot be for ced or 
obliged to pay any moneys to the muni cipality or 
mak e any contribution to the municipality to be 
used for its general financial expen ses. 

Tent h, that there is no evidence contained in 
the stipu lation or the facts before the Court that 
there was any waiver by the cemetery associa-
tion, the defendant, of its right to exempt ion 
fr om taxation unrler the stat ute. 

I would most r espectfully ask that in view of 
the fact that your Honor will probabl y take tltis 
matt er unde r advisement, it being quite a diffi cult 
quest ion of law, as I see it , that your Honor 
will consider that if your Honor sl10uld decide to 
deny my motion to gran t judgment for the de-
fendant , that your Honor will allow me an 
except ion to it , bccam,e I assume at that time I 
will not be here before the Court, and it will be 
understood. 
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The Court: When I determine it, if I deny 
your motion, I will allow you an exception. Oh, 
yes, I will preserve you r rig}1 t. 

Mr. Dluhy: If the Court please, the City of 
Clifton moves also for a judgment in its favor 
for the sum set forth in the original stip ulation, 
which is now marked in evidence, for the respec-
tive years therein set forth, together with inter-
est from the dates that we have agreed upon. 
The motion for a judgment in its favor is based 
upon the following grounds: 

First, that the ordinance in quest ion, dispen s-
ing with the reading of it at pr esent, granting 
the franchise upon certain conditions named 
therein, ,vhen accepted and priv ileges exercised, 
as in thls case, we contend is a contract between 
the company, the cemetery company, and thls 
municipality. 

Second, that a condit ion in such ord inance, 
requiring the payment of money, when accepted 
does not constit ute a tax in violation of the 
statute gra nting an exception from general taxes. 

Third, that such contract contained in the ordi-
nance is va1id and not utfra vfres in the munici-
pality if the statute Wlder which consent is 
sought requi res the approval of the governing 
body of the municipality. 

Fourth, in addition to that I wanted to take 
from my brief certain other points which I want 
to now urge as grounds for a judgment , that the 
requirement £or payment of a one-doil ar inter-
ment fee, as contained in the ordinance , is not a 
tax, nor is it in vio]ation of the provisions of the 
Rural Cemetery Act granting exception . 
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Fifth, we further urge that if your Honor 
should hold that it is a tax, that in this case, 
under the cir cumstance s as set forth in the stipu-
latio n, this defendant company, the cemetery 
company , has waived the benefit of the exemption 
provision by enteri ng into the contract. 

Sixth, that the defendant cemetery company 
cannot escape its obligation under tho ordi nance 
by a plea of ultra vires, itse lf or the corporation, 
it having accepted the benefit and exerc ised the 
priv ileges since the time that tbe ordinance was 
passed which conta ins this one-dollar interment 
fee provision. 

I tllink that in short cover s my motion, with 
the same stipulatio n as my opponent has made, 
that when your Honor conside r s it if the motion 
is denied tha t I also have an exception. 

The Court: What I will hav e before me will 
be a motion on behalf of the plaintiff for a direc-
tion of a verdict and a motion on behalf of the 
defenda nt for a direction of a verdict, and when 
I decide it, in the event of a determinati on 
against the defendant he has an exception, and 
if I decide aga inst the plaintiff you have your 
except ion. That will be the rec:urd. 

Mr. Dluhy: And my grounds as urged now 
are argued more fully in the brief. 

The Court : All r ight. Those are the ques-
tions I must consider. 

(Decision Reserved.) 
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Exhibit P-1-Stipulation of Facts 

The following facts ,ne hereby stipulated by 
and behveen the respective parties hereto, and 
it is agreed that this Stipulation may be offered 
in evidence and filed as proof thereof: 

1. The rrff,vnship of Acqua clmnonk was on 
December 12, 1905, a municipal corporation of 
the County of Passaic, State of New Jersey. 

2. In 1917, Chapter 135, P.L. 1899, page 283 
was duly adopted and the Township of .i\.cquack-
anonk became incorpora ted as the City of Clif ton 
and by operat ion of law became the successor 
to the 'l1ownship of Acl1uackanonk. 

3. Defendant , East R.idgelawn Cemetery, was 
on the 30th day of September, 1!:J0f), <luly incor-
porated uncler "An Act to authorize the incor-
porat ion of rural cemetery associat ions and regu-
late cemeteries" (Rev. 1877, p. 100), and the 
a1:nendments thereof and supplements thereto, 
arnJ. has since that time duly existed and operated 
as a cemetery corpora tion in aCl!onlance with 
the provisions of said act and the amendments 
thereof and supplements ther eto. 

4. In 1905, defendant, l!}ast Ridgelawn Ceme-
tery, filed a petition with the Township Com-
mittee of the Township of Acquacknnonk pra ying 
for permission and r.on~cnt to establish a ceme-
tery in the said Tmvnship of Aeqna ckanonk on 
property described in the ordinance refer red to 
in Paragraph 5 hereof. 

5. On December 12, 1905, the Township Com-
mittee of the Town ship of Acquackanonk adopted 
an ordinance entitled, "An Ordinance giving 
consent and approval to Ea st Ridgelawn Ceme-
tery, a body corporate , to locate a new cemetery 
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in the Township of Acquackanonk, w]1ich ordi-
nance was passed by a vote of the Township 
Committee, approved by the Chairman, and 
atteste d by the Township Clerk, a copy of which 
ord inance is annexed to the complaint filed in this 
case and marked Schedule" A". 

6. By said ordinance so passed, the ~Pown-
ship of Acquackanonk gave its permission and 
consent to defendant, .l<;ast Ridgelawn Cemetery, 
to locate a new cemetery in the Township of 
.Acquackanonk and to use and occupy for ceme-
tery purposes, the lands and premis es describ ed 
therein, which lands and premise s are shown on 
descripli ve map annexed to the complaint filed 
herein and marked Schedule "B". 

7. Ever since the adoption o.f said ordinance 
the sa id defendant, East Ridgelawn Cemetery, 
has been in possession of the lands covered by 
and referred to in said ordinance and the map 
thereto annexed, and operated said lands as a 
cemetery for the burial of the dead. 

8. The sa id defendant , East Ridgelawn Ceme-
tery, has never paid to the said Township of 

10 

20 

Acquackanonk, or to plaintiff as its successor , 30 
the sum of $1.00 for each interment made in the 
cemetery, as provided in sa id ordinanc e, nor has 
it paid any sum for any interment, but has at 
all times refu sed to make such payments. The 
plaintiff herein and U1e Township of Acquack-
anonk have never instituted any proceedings to 
collect the sum of $1.00 for each interment made 
in said cemetery until the institution of this suit, 
nor has <lcfendant al any time institut~d any 
proceedings to test the validity of Section 2 of 40 
said ordinance. The plaintiff ·and the Township 
of Acquackanon k have on several occasions de-
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manded payment from defendant and authorized 
proceedings to be instituted for collection of 
sums due it under said ordinance. 

9. The number of burials made in said ceme-
tery during the years hereinafter specified is as 
follows: 

1930 --
1931 

·····-······""' 603 

1932 --·····-···-·-·····-···-·-··-·········· 
1933 ······-····-·········· 
1934 ...... ········-·-····· 
1935 

598 
524 
563 
516 
738 

Should judgment be entered in favor of plain-
tiff it shall be based upon the number of inter -

20 ments set forth above for the years designa ted 
and interest thereon in accordance with demand 
in counts for such years, 

30 

40 

10. Under the provisions of "The Rural 
Cemetery Act", the said cemetery lands are 
exempt from taxation when actually set apart 
and used for burial purposes. The City of 
Clifton has levied and assess ed taxes against a 
portion of said lands included in the ordinance 
for the years 1931, 1932, 1933, 1934 and 1935, 
on the theOry that said portion s have not actu-
ally been set apart and used for bnrial purpose s 
and defendant has not taken any proceedings 
to contest the same, nor has defendant paid 
said taxes so assessed, the defendant contending 
that the entire t ract, including the portions so 
assesse d for taxes, were and are used for the 
burial of the dead and cemetel'y purposes. 

Dated, 

JOHN G. Dr.uHY 
Attorney for Plaintiff 

CAilEY & LANE 

Attorneys for Defendant 
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DECIDED: JANUARY 6, 1938 

John G. Dluhy, Esq. , attorney 
plaintiff . 

Messrs. Carey & Lane, attorneys 
defendant. 

Wowr.n, C. C. J. 

for 

for 

'l1his snit is submitted to me for my deter -
mination on law and facts, without a jury by 
consent of both parti es . An action at law was 
inst itnte<l hy the City of Clifton, by summons 
issued August 18, 1936, to recover from East 
Ridgelawn Cemetery such sum as represents the 
aggrngate amount of $1.00 for each interment 
made in the cemetery during the years 1930 to 
1935 inclusive. The matter is presentP.d to th e 
court by eonscnt upon the complaint, answer, 
reply, and a stipulation of facts. The stip ula -
tion was offered in evidence and filed as proof, 
being warked Exhibit P-1. 

It appears therein that the Township or 
Acquackanonk was on December 12, 1905 a mu-
nicipa l corporation of the County of Passaic. 
In 1917, under the provisions of Chapter 135 of 
the Laws of 1899, pa ge 283, 1 C. S. 1368, and 
the amendm ent s there of and supplements there-
to, the Township or Acqnackanonk hecame in-
corp orate d as the City of Clifton , and by opera -
tion of lo.w became tlle successor to the 
Towaship of Acquackanonk. 

.The defenda nt was on Septembe1· 30, 1905 
duly ineorpo ra tcrl under "An Act to authorize 
the incorporation of rural cemetery associati on s 
anrl regulate cemeteries." (Rev. 1877, .p. 100; 
1 C. S. p. 372.) and the amendmen ts ther eof and 
supplem0nts thereto, and has since that timP 

10 
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duly existed and operated as a cemetery corpo-
ration, in accortlancP. with the provisions of 
said act and its amendments and supplements. 

In 1905 Lhe de[enclant ftled a petition with the 
r11ownship Committee of the Township of Ac-

10 qnackanonk praying for permi.ssion and consent 
to establish a cemetery in said township on 
pro_l)erty clescribed in an ordinance hereinafter 
referred to. On December 12, 190;), the '110,vn-
ship Committee of the Townshlp of Acquack-
anonk adopted an ordinance ent itl ed: "An or-
dinance giving consent and app roval to East 
Ridge lawn Cemetery, a body corpo ratr, to locate 
a new cemet ery in the Township of Acquack -
anonk," which ordinance was passed by a vote 

20 of the Township Committee,, approvo<l by the 
Chairma n, and attested by tl1e Township Clerk. 
By said ordinance, the Township gave its per-
mission and eonsent to th e defendant to locate 
n new cemetery in the Towm;hip an<l to use and 
occupy for cemetery purpose s the lands anrl 
premises described therein. 

Ever since the adoption of said ordinance on 
December 12, 190fi, the said defen<lnnt has been 

30 in possession of the lands covered by nnd re-
ferred to in said ordinance and the map thereto 
annexed, and operated said land s as a cemetery 
for the buria l of the cleacl. The sa id de-
fendant never pa id to said Township of J\e-
quackanonk, or to the µlaintiff as its successor, 
ihe sum of $1.00 for eacl1 interment made in the 
cemetery, as provided in said ordinance, nor 
hns it paid any s11m for any interment, but has 
at all times refused to make such payments. 

40 The plaintiff herein and its predecessor, the 
r11uwnship of Acquackanon k, have never insti-
tnte<l any proceedings to oollect the sum of $1.00 
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for each intcrmenl made in said cemetery until 
the inst itu tion of this sui t, nor has the defend-
an t at any time instituted any proceedings to 
test t he validity of .Section 2 of said ordinance, 
which is in the following langua ge: 

".Sectio n 2. 'l'hat the said East Ridge -
lawn Cemetery shall pay to tho township 
$1.00 fo r each interment mad e in t he 
cemete ry ahove described so long as the 
land is used for bur ial purposes and is 
exempt unde r the laws of the stat e from 
taxat ion beca use it is used as a cemet ery. 
And it is express ly nnrler stood and ag reed 
tha t the amount to be paid each year 
shall not be less than $300 and shall be 
due and paya ble on or before the first day 
of December after the passage and ac-
ceptance of this ord inance, which accep-
tance shall be signifi ed by a writing under 
the hand of the chairman ancl th e seal of 
said cemetery within 10 days from the 
passage of this ordinance.'' 

The plaintiff and the 'l'ownship of Acquack-
anonk have on several occasions demanded pay -
ment fro m defendant and authoriz ed proceed -
ings to he inst itu ted for the collection of sums 
due it under said ord inance. The numhcr of 
bur ial s made in sa id cemetery durin g th e yea r s 
hereafter specified are as follow s : 

1030 603 
1931 598 
lfJ32 524 
1933 563 
1034 fi16 
1935 738 

l 0 
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Should judgment be entered in favor of the 
plaintiff, it shall be based upon the number of 
interments set forth above for the years desig-
nated, and interest thereon in accordance with 
the demand in the counts of the complaint for 
such years. 

Under the provisions of the Rural .Cemetery 
Act, 1 C. 8., Section 8, page 375, the said ceme-
tery lands are exempt from taxation when ac-
tually set apart and used for buria l purposes. 
The City of Clifton has levied and assessed 
taxes against a portion of the lands includ ed 
in the ordinance for the years 1931, 1932, 1933, 
1934 and 1935, on tl1e theory that said portions 
have not actually been set apart and used for 
burial purposes, and defendant has not tak en 
any proceedings to contest the same, nor has 
defendant paid said taxes so assessed, the de-
fendant contending that the entire tract, includ-
ing the portion so assessed for taxes, were and 
are used for the burial of the dead and ceme-
tery purposes. 

Tn meeting the claim of the plaintiff, the de-
fendant contends: 

(1) There was no agreement on the part of the 
defendant to make the paym ent of $1.00 to the 
plaintiff for each int erm ent in it s cemetery. 
Even if there was, it would be ultra vires. 

(2) The provision in the ordinance granting 
consent to tbe defendant to use its land s for 
cemetery purposes, providing for the payment 
to plaintiff or its predecessor of the sum of $1.00 
for each interment made in tl1e cemetery, is void 
and of no effect, and in violation of the stat ute 
in such case made and provided . 



25 

Memorandum of Judge Wolber 

(3) The statute under which the permission 
was granted by p]aintiff, or itR predecessor, for 
the ·use of the ]ands of the defendant for ceme-
tery purposes, and particularly Section 6, Ch. 64 
of the Laws of 1905, Section 27, 1 C.S., p. 380, 
makes no provision .for the plaintiff or its prede- 10 
cessor providing as a condition for said consent, 
the pa,~nen t by defendant of $1.00 for each inter-
ment in the cemetery lands of defendant . Such 
con<lition or provision contained in the ordinance 
was· ultra v-ires. 

( 4) The provision contained in the ordinance 
for the payment of $1.00 for each interment in 
the cemetery lands of defendant was an improper 
and illegal attempt to tax the lands of defendant 
for cemetery and burial purposes, in violation of 
the statute in such case made and provided, 
illegal, and of no force and effect. 

(5) Since the adoption of the ordinance , de~ 
fendant has never acquiesced in or accepted the 
provision contained therein for the payment of 
$1.00 for each interment, nor has it paid anything 
under said provision. Defendant contends that 
plain ti.IT and its predecessor recognized the ille-
gality of said provision and has never , prior to 
the .institution of this suit, attempted to enforce 
the · same. Plaintiff is estopped from atte mpting 
to enforce said provision or requiring payments 
thereto at thi8 late day . 

( 6) · U ndcr the provisions of the statute, the 
Cemetery lands of- defendant are exempt from 
taxation, and def endant cannot be forced -or 
· obliged to pay any monies to the municipality or 
ffiake anY eontriblition to the municipality to be 
used for its generl:11 financial expenses. 

20 

30 

40 
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Defendant's arguments for a verd ict in its 
favol' may be grouped into three classes, namely, 
ultra. 'liire&, cstoppcl, and attempt to tax the 
cemetery lands of defendant in the face of the 
sta tutory exemption th erefrom. 

10 I s the defense of ultra vires ava ilahlc to the 
defendant in this case? 

It has been repeatedl y held in this Stat e that 
,vhere some burd en is lawfull y imposed by a 
municipality upon a street railway compa ny as a 
conditio n of the grant of it s franchise, the accept-
ance of such a conditi on by the compan y const i-
tut es a contract between the company and the 
mun icipa lity. Fielde,·s v. North J ersey St. Ry. 
Co., 68 L . 343 (E. & A. 1902, Pitney J. ), citing 

20 Wilbur v. T re,nlon Passenger _Railway Co., 57 L. 
212; Railroad Co. v. Cape May , 58 L. 565; Cape 
May v. l'ra nsportation Co., 64 L . 80; Dewn v. City 
of Pa-terson, 67 L. 199. 

It has also been held that it is not open to 
the traction company to raise the question tha.t 
the grant of its local privileges and franchises 
was ultra vi-res the municipal corpora tion, while 
at the same tim e the compa ny reta ins and uses 

30 and enjoys those privileges and franchises. The 
plea of ultra v-ircs is not adm it ted in such cir-
cumstances except where it is practicable to r e-
sto re the status quo a.nte. Rutherford v. H1tdson 
River l'ruction Co., supra, citing Ca.mden and 
Atlantic Raifr oad Co. v. Mays Lwnding Railroad 
Co., 48 L. 530, 562; J ersey City v. North J ersey 
Street Railway Co., 72 L. 383. 

The defense that plaintiff is seeking to tax the 
exempted cemetery lands of the defendant is 

10 disposed of by the fact that plaintiff in thi s ac-
tion is relying upon a volunt ary engagement, a 
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contract deliberately and solemnly undertaken 
by the defendant it self, for a full and valuable 
conside l'atio n. Jersey City v. North Jersey St. 
Ry. Co., 72 L. 383 (Sup. Ct. 1905, Pitney, J.) 

'1,here is no contention on behalf of the plain-
tiJI that the obligation sought to be imposed 
upon the defendant is one in invitum . A valid, 
binding contract is relied upon, and there appears 
to be no content ion made on behalf of the de-
fendant that if a valid contract was entered i11Lo 
by the parties to this suit , the terms imposed 
upon the defendant were unreasonable . Ruther-
ford v. ll udson River Traction Co., 73 T,. 227 
(Sup . Ct . 1D06, Pitney, ;r.). 

In Jersey City v. North Jersey St. Ry. Co., 
su,pra, it was also pointed out, in answer to a 
plea that the defendant company had ceased to 
pay license fees with the consent and approval 
of the plaintiff, that the plall1tiff was a municipal 
corporation, a public body poli tfo, acting for 
public purposes only, through agents of limited 
powers, chusen by the people for defined public 
purposes; that nothing had been called to the 
attention of tl1e court to any act of the Legis-
la ture that empowered the municipal authorities 
to bar the public rights by non-action. 

If these principles of law govern the instant 
situation, they would adversely dispose o-f all of 
defendant's contentions. 

Defendant, however, seeks to point out t11at 
under the Rural Cemetery Act (1 C. S. p. HSO, 
par. 27), providing for the consent and approval 
of the governing body and board of health of a 
municipality to locate such a cemetery, there is ' 
no authority for the imposition of any condi tions 
for the granting of such consent by the munici-
pality. 

10 
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At the time defendant made app lication to the 
municipality to locate it s cemetery within the 
limits of the Town ship of Acquackanon k, it >Yas 
not 1o.wful to locate any ecmctery or burying 
ground with out the consent and approval of the 
govern ing body and Board of Hea lth of the town-
ship in which it was propos ed t o locate suCh 
cemetery or burying ground upon applicat ion in 
writing for that purpose mad e. (Se c. 27, 1 C.S., 
page 380.) 

Laying aside the una vailability of the defense 
of ultra vires to the defend ant , the power of tlie 
municipal ag encies to imp ose condit ions when 
consen ting to the establishment of a new ceme-
tery under Section 6 of tho Rural Cemetery Act 
(1 C. S . 380) has been conside red by our Supre me 
Court. 

In Schinke l v. Fairview, 76 L. 445 (Sup . Ct. 
1908, Voorhees, J.) the writ of certiorari brought 
up for review the act ion of a common council in 
granting comrnnt by resolution to a cemetery 
association to locat e a new cemetery in the 
Boroug h of Fair view, Bergen County. The 
court, after discuss ing the terms npon which the 
consen t was granted, set the reso lution asirlc Le-
cause it determined tha t such act of the common 
council was not mer ely incidenta l to the admi nis-
trat ive conduct of the business of the nnmici-
pality and therefore requi red an ord inance in-
stead . 

But in Long Y. Union, 79 L. 70 (Sup . Ct . 1909), 
Mr . Justice Reed, following the reasoning in 
Traction Co. v. Board of Wor ks, 56 L. 481 (Sup . 
Ct. 1894, Reed J.; affirmed 57 L. 710; E . & A. 
1895; On opinion below), held that the township 
committee in granting consent for th e location of 
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a cemetery within the limits of the muni cipa lit y 
was exer cising quasi-judic ial functions, and that 
the question remained whether the indu cements 
held out by the cemetery company were such as 
to illegally influence the judgments of the town-
ship committee and the board of health .. Justice 10 
Reed at page 75 said : 

".'rhe ground upon which contro l over 
burial plots was placed unde r police reg -
ulations is that while the devot ion of sorrH! 
grou nds for burial purpo ses is necessn.ry, 
yet the amount of space and the locat ion 
an d surro undin gs of a cemetery should be 
controlled by some governmental borly, so 
that the least inju ry shall be done to other 
property and to the public by the location 
of the burying-ground. 

' "rhC! degree in which the place shall sub-
serve the purpose of the public is a factor 
in determining the location of the ceme-
tery, and accessibility to the plac e is a 
fact to be considere d. Therefore a condj-
tion, the perfo rmance of ,vhich is secured 
by contract or otherwise, that a road to 
the cemetery shall be opened, or kept in 
repair , may be unobject ionable. 

" So, again, a condi tion or conti-act tha t 
the cemetery company sha ll pay taxes 
upon the property, or insure the township 
aga inst it s loss by reason of the stat ntory 
immunity of cemetery property from taxa -
tion, would, I think, be lega l. " 

Th e court further held tha t it would be no 
infringement of public policy if the ~emetery 

20 
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company had agreed to pay the amoilllt which 
would have been received from the tax upon Lhe 
property if left free from cemetery uses, but 
that it was questionable whether the tovmship 
committee and the board of hr.alth ,vere not 

10 illegally influenced in rlcciding whether the grant 
should. be made by an int erest, as residents of 
the township, arising out of the amount to be 
received by the township. 

The contract executed by t11e cemetery com-
pany contained no reference to the purpose for 
which the ten $1,000 bond s were to be given 
to the Township of l!nion by the cemetery com-
pany, but it appeared from the testimony that 
the purpose was to secure the township against 

20 the loss of taxes on this property. The amount 
received by the Township was not limit ed to or 
measured by the amount of taxes lost by the 
township. 

Both ordinance and resolution, however, were 
vacated by direct attack in certiorari because 
the contract provided for the buildi11g and op-
eration of a t rolley line, which the conrt held 
was clearly an illegal inrluccment to the judlcial 

3 o action of the committee and the board, and con-
stitute d a bribe which changed the sentiment of 
those in the vicinage fro m oppos ition to fr iendli-
ness towar d the cemetery project, and undoubt-
edly influenced the judgment of the municipal 
officials in arriving at the conclusion that the 
location for the cemetery at the particu ln.r point 
should be permitted. 

The provision in Section 2 of the ordinance of 
December 12, 1905 requiring a formal acceptance 

40 of the terms of the ordinance by writing 1mder 
the hand of the Chairman and the seal of such 
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eernetery within ten days from the passage of 
tl1e ordinance was not complied with. 

But there is evidence that the ordinance was 
passed aHer the cemetery had filed a petition 
with the Township Committee praying for its 
permission and consent to establish a cemetery 10 
on its property, and that from the time of the 
adoption of the ordinance, the cemetery associa-
tion has been in possession of the lands covered 
by the ordinance and has operated said lands as 
a cemetery for the burial of the dead. 

Tn Tre1;ton & i.Vlercer Cown-ty Tra.c. Corp. v. 
Trenton, 90 L. 378 (Sup. Ct. 1917, Swayze , J.) a 
new agreement was reached between the munic-
ipality and the traction company with regard to 
fare rates, and a resolution vms adopted by the 20 
company directing its officers to execute an agree-
ment ,vhich was already prepared immediately 
after passage of an ordinance by the City of 
Trenton. The ordinance was passed by the City, 
but after its passage, the traction company re-
scinded its original resolution. rrhe company 
argued that it wa::; not intended that there should 
be a complete contract until a written agreement 
was executed. At page 382 the court said: 30 

"The draft agreement had been. submitted 
by the city to the company; the- company 
had assentecl to its terms; all that re-
mained ,vas for the executive officers to 
cxem1te the ,vritten instrwnent in which 
the terms of the agreement ,vere set forth; 
but the officers had no power to vary the 
terms, and it was not contemplated ·that 
the direr.tors should again pass on the 
matter. The case iS, as if, in Wa.ter Com-
missioners of Jersey · City v. Brown, 32 L. 

40 



10 

20 

30 

32 

M emoramdmn of ,fodg e W olber 

504 (E. & A. 1866, E lmer, J.), the agree-
ment had been already prepared and 
adopted by the water commissioners.' ' 

In Volume 4 of McQuilan Mu,vicipal Co-rpor0,-
tions, Sectio n 1777, there appears the .following: 

"An ordinanc e granting u. franchise con-
fer s no right s and impo ses no obligations 
on the grantee unless it is accepted. 
Acceptance of the fran chise ordinance by 
the grantee is usua lly evidenced in a 
forma l mann er by entr y upon the munic-
ipal r ecords. However no for mal resolu-
tion of acceptance hi necel:lsary in any case, 
if the fac ts sl1ow nn actua l, practical ac-
ceptance by the company; and the use of 
a fran chise constitutes an accept ance. 
·where no obliga tions a.re imposed on the 
grantee the acceptance of the thing 
granted may be .inferred from slight cir-
cumstan ces. But where the grant of the 
franchise requir es an acccvtancc in writ-
ing, the municipality may waive such ac-
ceptance, and the act of the compan y in 
using the streets may be sufficient as an 
acceptance. Postal Tel . Cable Co. v. City 
of Newport, 78 S. W. 159. 

' ' The acceptan ce of a franchise is an 
acceptance of the condition s therein. 
J amestown v. Ho me Tele. Co., 109 N. Y. S. 
297, 125 App. Div. 1. 

''If a company ha s no r ight to act ex-
cept under the conditions of an ordinance 

4.0 granting permis sion, fnH acceptance of the 
condit ions is impli ed in going ahead and 
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using the streets pursuant to such munic-
ipal permission. Detroit v. Detroit City 
Railway Oo., a7 Mich. 558." 

Defendant seelrn to dist inguish the instant case 
from the aforementio ned cases embodying prin -
ciples of la,v with respect to st reet using corpo-
rations, on the ground that the defendnnt cor -
pora tion is a charitable trust, contending that 
this finding was finally adjudicated in the case 
of Atla.s Fence Co. v. JVest Rulgelmv ·n Cemetery, 
110 E, 1. 580 (E. & A. 1932, Parker , J.). That 
decision, after holding tltai such a cemetery cor-
poratio n is a charitab le tr ust, states U1at it is 
subject to tJ1e juri sdiction in the Court of Chan-
cery in that aspect; that in a proper case, Chan -
cery may appoint a receiver to administer a 
charit able t"r1rnt under its general equitable 
powers; and that such jur isdiction exists touch-
ing malaclministered trusts . It also holds that 
such a eurpuralion can have creditors even 
thongh they arr, by law depri ved of the usual 
methods of collecting their claims. 1 C. 8. 375, 
Sec. 9. Such a finding presupposes the power 
to make eon lrads. Express power therefor will 
he found in Section :l of the Rural Cemetery Act, 
l C. 8 . 373. Bittles v. West Ridgc/,aw-n Cemetery, 
111 Eq. 417 (E. & A. 1932, Parker, J.). 

I am of the opinion t hat the character of the 
<lcfendant as a chaTit.ablc trust <loes not shield 
it in this case fro m the pri nciples of law which 
have been l1el<l applicab le to street using corpo -
rati ons . None of llie cases .to which defendant 
refers hears out the distinct ion which it seeks, to 
make in order to sustain the contentions to free 
it from the obligations sought to be· enforc ed 
by the muuicipality in this •action. 

10 
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I will therefore find a verdict in favor of the 
plaintiff and against the defendant fol' a sum 
which repre;:,enis the aggregate amount of $1.00 
for each interment made in the cemetery during 
(he years 1930 to 1935 inclusiv e, and will sign 

10 a postea to that effect upon its presentation to 
me. The foregoing findings shall be inclu<le<l in 
the postca, in accordance with Rule 113 of the 
Sup reme Court. 

20 
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(Filed January 24, 1938.) 

Thls case was tried before ,Judge Joseph G. 
Wolher, "';t110ut a jury by consent of both of the 
pa rties thereto, at the Passaic Circuit, on Octo-
ber 8, 1937 . 

.After hearing the agreed state of the case and 
counsel for plaintiff and defendant, the Court 
finds: 

1. That the Township of Acquackanonk was 
on December 12, l 905 a municipal corporatio n of 
the Count y of Passaic, and that in 1917, under 
the provisions of Chapter 135 of the Laws of 
1899, page 283, 1 C. S . .1368, and the amendments, 
thereof and supp lement s thereto, the ~rownship 
of Acqua ckanonk became incorporated as the 
City of Clif ton, and by operation of law became 
the successor to the 'l1ownship of Acquacka nonk. 

2. That the defendant was on September 30, 
1905 duly incorporated under "An Act to au-
thorize the incorporation of rura l cemetery as-
sociations and regulate cemeteries." (Rev. 1877, 
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p. 100; C. 8. 372.) and the amendment s thereof 
and supplements t hereto, and has since that time 
duly cxis te<l and operated as a cemetery corpo-
ration, in accordance '"'ith the provisjuns of said 
act and its amendments an d supp lements. 

3. That in 1905 the defendant filed a petition 
with the Township Committee of the Town ship 
of Acqunckanonk praying for permi ssion and 
consent to establish a cemetery in sa id township 
on propert y described in an ord inance herein-
after r eferred to and that on December 12, 1905, 
the Town ship Committee of the Town ~hip of 
Acquac kanonk adopted an ordinance entitled, 
"An Ordinance gi~ing consent and approva l to 

10 

East Ridgelawn Cemete Ty, a body corporate, to 20 
locate a new cemetery in the 1l1ownship of Ac-
quackanonk," which ordinance was passed by a 
vote of the To,vnship Committee, approved by 
the Chairman, and at tested by the rl,uwnship 
Clerk, and reads as follows : 

"Whereas, application has been mad e in writ-
ing by tl1e East Ridgelawn Cemetery to the 
r:eownship Committee of the 'rownship of Ac-
quackn.non k for their consent and approv al of the 3 O 
locating of a new cemetery in said township and 
to use and occupy for such cemetery a cer tain 
tract of land and prem ises situate in sa i<l town-
ship bounded and descr ibed as follows, to wit , 
northwesterly by the Dwas Lin e road, Passaic 
Avenue and the lands of Willi am W. Scott and 
H. Sehaettgene; southeaster ly by l<'rankLin Ave-
nue and the lands of I. McCleece; nortl1easter ly 
by the Hilton Boulevard; and southwesterly by 
lands of I. McCleeee, Sto ne House P lains Road, 40 
and lands of H. Schaettgener, H. Brown, Estate 
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of H. Romain e and Estate of F lo-rence Verdin. 
Said above bound ed and described tract of land 
containing one hundr ed and twenty -five acres; 
which application -was accompanied by a descrip-
tive map of the said land and prem ises. And the 

10 sa id application havin g been read and duly con-
sidered . 

20 
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"T herefore, the said Town ship Committee of 
the Township of Acquackanonk, in the County of 
Passa ic, do grant the sa id application and do 
orda in as follows: 

"Sectio n 1. That the said East Ridgelawn 
Cemetery, a body corporate, have the consent 
and approval , and such consent and approva l is 
hereby granted to sa id East Ridgelawn Ceme-
tery, to locate a new cemetery in the 'l1owni:ihip 
of Acquackanonk, in the County of Passa ic and 
State of New Jersey, and to use and occupy for 
such cemetery the lands and prem ises above de-
scr ibed , being the same as mentioned 'in its said 
application and shown on t he descr iptive map 
annexed there to. 

"Section 2. rrhat the sn.id East Rid gelawn 
Cemetery shall pay to tbe township one dollar 
for each interm ent made in the cemetery above 
described so long as the land is used for bur ial 
purp oses and is exempt und er the laws of the 
S ta te .from taxation because it is used as a ceme-
tery. And it is express ly und erstoo d and ag reed 
that the amoun t to be paid each year sha ll not 
be less than three hundr ed dollars and sha ll be 
due and pa yable on or befor e the first day of 
December after the pas sage and acceptance of 
this ordinance, which accep tance shall be signi-
fied by a writing under the hand of the chairman 
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and the seal of said cemetery within ten days 
fr om the passage of this ordinance . 

"Pas sed by vote of the Township Committ ee 
December 12, 190:i. 

'' llE~nY Fnr.:mm1cK, 
''Chairman 

" Att est: Allison J. Van Brunt 
Township Clerk.'' 

4. ~'hat by sairl ordinance , the 'fuwn ship of 
A.cqua ckanonk gave .its permission and consent 
to the defe ndant to locate a new cemetery in the 
~rowuship and tu use aml occupy for ceme le.ry 
purp oses the land s and premises des crib ed there-
in, and tha t ever since the adoption of said 
ordin ance on December 12, 1905, the said defend-
an t. has been in possession of the land s covereU. 
by an<l referr ed to in said ordinance anct the 
map thereto ann exed, and operated said land s as 
a cemete ry for the burial of the dead. 

5. Tha t the said defendant never paid to said 
Township of Acquackanonk, or to the plaintiff 
as its imcccssor , the sum of $1.00 for each in-
terment made in the cemetery, as provid ed in 
said or dinance, nor has it paid any sum for any 
interment , but has at all times refused to make 
such payment s . 

6. Th at the p laintiff herein and it s pr c<lcccs-
sor , the ToWTiship of Acquackanonk, have never 
institut ed any proceedings to collect th e sum of 
$1.00 for each interm ent made in said cemetery 
until the institution of this suit, nor has the d~-
f endant at any time instituted any proc eedi~gs 
to tes t the validity of Section 2 of the · said or-
dinance. 
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7. That the plaintiff and the To,vnship of 
Acquackanonk have on several occasions de-
manded payment from defendant and authorized 
pro~eedings to be instituted for the collection of 
sums ilue it under saitl ordinance. 

8. That the number of burials made in said 
cemetery during the years hereafter specified are 
as follows: 

1930 .. .... 603 
1931 ............... G98 
1932 ........... ... 524 
1933 ................. ··········· 563 
1934 ······· 516 
1935 ···· ···• 738 

and that should judgment be entered in favor of 
the plaintiff, it shall be based upon the number 
of interments set forth above for the years des-
ignated and intcre::.t thereon in accordance with 
the demand in the counts of the complaint for 
such years. 

9. That under the provisions of the Rural 
Cemetery Act, 1 0 . 8., Section 8, page 375, the 

30 i:;aid cemetery lands arc exempt from taxation 
when actually set apart and used for burial pur -
poses. The City of Clifton has levied and as -
sessed taxes against a portion of the lands in-
cluded in the ordinance for the years 19:-n, 1932, 
19:-m, 1934, 193;), on thr. theory that said portions 
have not actually been set apart and used for 
burial purposes, and defendan t has not taln~n 
any proceedings to contest the same, nor has 
defendant paid said taxes so assessed, the de-

40 fendant contending that the entire tract, includ-
ing the portion so assessed for taxes, were and 
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are used for the burial of the dead and cemetery 
purposes. 

10. That althoug h the provision in Section 2 
of said ord inance of December 1.2, 190;) requiring 
a .formal acceptance of the terms of the ordi-
nance by a writing under the hand of the Chair-
man and the seal of sud1 cemetery within ten 
(10) days from the passage of the ordinance 
was not compli ed with, the defendant by filing 
its peti tion with the Town ship Committee of the 
Township of Acquackanonk pr aying for it s per-
rn.ission and consent to establish a cemete ry on 
its property and from the time of the adopt ion 
of the ord inance, Laving been in possession of 
the lands covered by the ordinance and exercised 
the privileges gra nted ther ein by operating said 
land as a cemetery for the burial of the dead, 
did accept the provisions of said ordinance and 
became legally bound thereby. 

11. 'l'hat the amount due the plaintiff from 
defendant under the provisions of said ordinan ce 
for t he year 1930 and int erest thereon is $859.28; 
for the year 1931 and interest thereon is $81G.27; 
for the year 1982 and int erest thereon is $688.82; 
for the year 1933 and int erest thereon is $700.94; 
for the year 1934 and interest ther eon is $611.4G; 
and for the year 1935 with int erest thereon is 
$830.25, making a total of $4,502.02. 

12. 'l'he cour t finds for the plaintiff and 
aga inst tlrn defendant upon the grounds set forth 
in a mem01·andum hereto fore filed by tlie Court 
which is incorpora ted herein by r eference , for 
the sum of $4,502.02. 

(Sgd.) Jo sEPH C. Worn,n 
C. C. Judge and S. C. C. 
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Judgment 
(Entcretl January 24, 1938.) 

Whereupon it is adjudged that the plaintiff 
City of Clifton, a municipal corporation of the 
State of New Jersev do recover of the said de-
fendant East Ridgcl~wn Cemetery, a corporation 
of New J crscv the sum of Four thousand five 
hundred two · dollars and two cents damages 

$4502.02 
70.46 

$4572.48 

together with its costs which have 
been ta.,cd at the sum of Seventy 
dollars and forty-sLx cents, making 
in the ,vhole t11e sum of _ll1our thou-
sand five lrnndrc<l seventy -two dol-
lars and forty-eight cents . 

,Jud gment entered and signed January 24, 
J.938. 

THOMAS J. BROGAN 
Chief Justice 

Notice of Appeal 
(Filed Mar. 3/38) 

To: .J oHx G. Dr,UHY, Esq., 
Attorney for Plaintiff. 

30 Sm: 

40 

TAK< NOTICTF. that the East Ridge lawn Ceme-
tery, a corporat ion of the State of New .Jersey, 
the defendant in the above entitled cause, appeals 
from the whole of the judgment entered in this 
cause in the above entit led court, to thn Cour t of 
F:rrors and Appeals of New Jersey in the last 
resort in all causes. 

CABEY & LANE 
Attorneys for Defendant. 

Dated: Jersey City, N. J., February 16th, 
1938. 

(Copy duly served February 25, 1938.) 
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Grounds of Appeal 

(Fil ed March 26, 1938) 

NBW J~JRS~Y COURT OF ERRORS 
AND APPBALS 

C IT Y OF C r. n ~'f'ON, a municipal 
corpo rati on uf the State of New 
Jersey , 

Plain tiff -Respondent, ) 
vs. 

]1~AST l{.[D( rnJLA WN CE METERY, a 
corp ora tion of New Jerse.y 1 

Def endm,t-App ellant . 

Action at Law 
On Appeal 
Grounds of 

Appeal 

The above named, East Ridgelawn Cemetery, 
a corporation of New ,Jersey, defendant Lelow-
appollant, assigns the following grounds of ap-
peal from the judgment of the New Jersey 
Sup reme Court in tl1e above case: 

1. 11.'he Court below erroneously denied de-
fendant 's mot ion for the direction of a verdict 

10 

20 

and the entry of a judgment for the defendant. au 
2. 'l'hr, Cour t below erroneousl y grant ed 

pla intiff's mot ion for the dire ction of a verdict 
and the entry of a , judgment in favor of the 
plainti ff. 

3. Th e Court below erroneousl y foun d that 
al though tJw pr ovision in Secti on 2 of sa id or-
<linance of Decemher 12, 1905 requiring a form al 
acceptance of the terms of the ordinance by a 
wr iting under the hand of the Chairman and 40 
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the seal of such cemetery within ten (10) days 
from the passage of the ordinance was not com-
plied with, the defendant by filing its petition 
with the Townsh ip Committee of the Township 
of Acquackanonk praying for its permission and 
consent to establish a cemetery on its property 
and from the time of the adoption of the ordi-
nance, having been in possession of the lands 
covere d by the ordinance and exercised the 
privileges granted therein by operating sa id land 
as a cemetery for the burial of the dead, did 
accept the provisions of sa id ordinance and be-
came legally bound thereby. 

4. 'l'he complaint filed herein does not set 
forth a good cause of action, 

5. The proofs do not sustain a judgment for 
the plaintiff. 

fi. The provisions in the ordinance referred to 
in the complaint and in the proofa, granting con-
sent to defendant to use its lands for cemetery 
purposes and providing for the payment to plain-
tiff or its predec,,ssor of the sum of $1.00 for 
each interment made in the cemetery, is void 
and of no effect, and in violation of the statute 
in such case made and provided, and part icularly 
the Rural Cemetery Act. 

7. The proof s do not disclose an agreement 
on the part of the defendant to make the pay-
ment of $1.00 per burial to the plaintiff. 

8. There is nothing in the proofs to indicate 
or show an express agreement on the part of 
the defendant to pay t~ plaintiff $1.00 for each 

40 interment in the cemetery ]ands of defendant. 
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9. Any agreement on the part of the defend-
ant to make the payment of $1.00 per burial to 
the plaintiff would be ultra vires. 

10. The statute under which the permission 
was granted by the plaintiff or its predecessor 
for the use of the lands for cemetery purposes, 
particularly the Rural Cemetery Act, and par-
ticularly Section 6, Chapter 64 of the Laws of 
190f,, 1 Compiled Statutes of New Jersey, page 
380, makes no provision for the payment to the 
plaintiff or its predecessor, providing as tl1c basis 
of such consent for the payment by defendant of 
$1.00 for each interment in the cemetery lands 
of defendant. Snch condition or provision con-
tained in the ordinance was ultra vires. 

11. The provision contained in the ordinance 
for the payment of $1.00 for each interment in 
the cemetery lands of defendant was an improper 
and illegal attempt to tax the lands of defendant 
used for cemetery and burial purposes, in viola-
tion of the statute in such case made and pro-
vided, and particularly the Rural Cemetery Act 
and the General Tax Act, and illegal and of no 
effect. 

12. The defendant has never acquiesced in or 
accepted the provision contained in the ordinance 
for the payment of $1.00 for each interment, nor 
has it paid anything under said provision. 

13. Plaintiff and its predecessor recognized 
the illegality of the provision contained in the 
said ordinance for the payment of $1.00 for eaclr 
interment in the cemetery lands of defendan't, 
has never prior to the institution of this suit 
attempted to enforce the same, and plaintiff is 
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Stipulation 

estopped from attempting to enforce said pro-
vision or require payments thereunder. 

14. Under the provisions of the statute and 
particularly the Rura l Cemetery Act, th e ceme-
tery lands of defendant are exempt from ta..-...:a-
tion, and defendant cannot be forced or obliged 
tu pay any moneys to the plaintiff municipality, 
or make any contrilmtion to the municipality to 
be used for its general financial expenses. 

15. There is nothing in the proofs to show 
any waiver by the defendant of its right to ex-. 
emption from taxation under the statute. 

16. As soon as the consent was given for the 
use by the defendant of its lands for cemetery 
and burial purposes, the public became involved 
and the lands became impounded with a chari-
table trust. 

CAREY & LANE 
Attorneys for Defendant-Appellant. 

( Copy duly served.) 

Stipulation 
( Filed Murch 27, .19:JS) 

It is hereby stipulated and agreed that the 
argument of the above appeal noticed for the 
May Term, 1938, be on the opening day of the 
Term marked '' Off For the Term''. 

Dated : March 25, 1938. 

JOHN G. DLUHY, 
Attorney for PlaintiJI-Respondent. 

CAREY & LANE, 
Attorneys for Defendant-Appellant. 



New Jersey Court of Errors and Appeals 
CITY Ol:' CLIFTO~, a municipal 
corporation, of the State of 
New Jersey, 

Plaintiff -Respondent, 
v. 

EAS T RmGRLAw::q CEMETERY, a 
corporation of New Jersey, 

Defendant-Appellant. 

Action at Law. 
On Appeal i rom 

New J ersey 
Supreme Court. 

BRIEF OF DEFENDANT-APPELLANT 

This is an appeal from a judgment entered 
in the N cw J crRcy Supreme Court, Passaic 
Circuit, hy Judge VVolber, sitting without a jury, 
in favor of the plaintiff and against tne defend-
ant for $4,502.02 and costs. 

In thi s brief ,ve will call appellant the "<lc-
fendant", and respondent the "plaintiff". 

Grounds of Appeal 

'rhe grounds of appeal are printed in the stat e 
of case at pa ge~ 41-44, and are 16 in number. 
Dcfenrlant r elies upon all of them, which wm 
be argued under one or other of the point s. 

Statement 

Thi s suit was instituted by the City of Clifton 
again st the defendant, East Ridgelawn Cerne-



tcry. The case was t ried on tbe plca<lingf'. and 
a St ipulation of Fac ts which wns admit t ed in 
evidence as Exhibit P -1 (pp. 18-20). There is 
no dispute as to the fads. They are fully set 
forth in the Stipu la tion of Facts, in the memo-
randun1 of Judge Wolber (pp. 21-25), and in the 
Postea (pp. 34-39) . 

'rhc follo,ving is a U.rief statement of th e fads: 
'rhe City of Clifton is the Rncccsi:;or of the 

To·wnship of .Acquackanonk. The defendant was 
incorporated on September 30, ln05 under the 
Rural Cemete ry Act. In 1905 defendant filed a 
pet ition with the Township Committee of the 
Tow nship of Acq uaclmnonk, praying for per-
mission and consent to esta bli sh a cemetery in 
the said Township of Acquaclmnonk. The lands 
of the cemetery are descr ibed in tJrn ordinance 
giving consent arnl approval to defendant to 
locate a 11e-w er.mctcry in ihe 'l1ow11Ship. A copy 
of the ordinanee is annexecl to the complaint as 
Schedule A (pp. 6-7). '!'he orclinaricc was 
adopt ed by the Town ship Committee and ap -
pr oved by the Chairm an on December J 2, 190fl. 
The ordinance gave the Td,vn ship 's permission 
and com;ent to the defendant to locate a new 
cemetery in the Township and to use and occupy 
for cemetery pm·poses thr. lands and premises 
described ther ein. Since the nil.option of Uie 
on liu ance def endan t ha s been in possessio n of 
sa id lands an d operated sa icl lands as a ceme-
te ry Cor the buria l of th e dead. Seet ion 2 of the 
ordinance (p . 7) provides as fo llows: 

"That the said ~aRt Riclgclawn Cemetery 
shall pay to the township one dollar for 
each int erm ent made in the cemetery above 
described so Jong as the land is used for 
burial purpose s and is exempt under th e 
laws of the Stat .e from taxation because it 
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1s m;ed as a cemetery. .And it is expressly 
w1detstood m1d agreed tha t the amount to 
be -paid each year shall not be less than 
three hundr ed dollars and shall be due and 
payable on or before the first day of De-
cember af ter the passage and acceptanc e of 
thi s ord inance, which accep tance shall be 
signified by a writing under the hand of the 
Chairman and the seal of said cemetery 
within ten dnys fr om the pa ssag e of this 
ordinance . '' 

Defenda nt has never paid to the Townshi p of 
Acquackan onk or to plain t iff a s it s successo r , 
the sum of $1 for each interment mad e in it s 
cemetery, nor has it paid any sum for any in-
termen t, but has a t all times refused to make 
such payment. 11he 'l' ownship of Acquackanonk 
and the plaintiff have never instituted any pro-
ceedings to collect the sum of $1 for each in-
termcn t made in sai<l cemetery until the in stitu-
tion of thi s suit , but have on several occasions 
dr.manded payment from defendant and author-
i~ed proceedings to be ins tit uted for eolfoction 
of sums alleged to be due it under said ord i-
nance . Defendant ha s never ins t ituted any pro-
ceedings to test the vali dity of Section 2 of the 
ordinance . 

The suit ",•ns instituted to collect the sum of $1 
for each int erment made during the year s 1930 
to 1935, both inclusive, with in terest. 

It is staled in Paragraph 10 of the Stipulation 
(p. 20) that laxes have been assessed aga inst 
<.:ertain portions of the cemetery lands for the 
years in quest ion 011 the gro und tl iat they ha ve 
not actually been set apart for buria l purposes; 
that defendan t ha s not taken any pro eccdingS 
to contest the same nor has the defendan t paid 
them, the defendant contending tha t the entir e 
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trad, including the portions so assessed. for 
ta.xes, were and are used for the bur ial of the 
dead and cemetery purposes . 

Th e contenti ons of the defendant might. prop -
erly be grouped nrnfor the foll owing headin gs: 

1. r11he prov ision contain ed in the ordin ance 
for the imposing the fee of $1 fo r each interm ent 
is ultra vir es and an impr oper and illegal at -
tempt to tax the lands of defend ant usc<l for 
cernetery and burial purp oses in violat ion of the 
.Rural Cemeter y Act and the Genera l Tax Act, 
and illegal and of no forc e or eJiect. The ceme-
tery lanUs are exemp t from taxation. 

2. There was no ag reement on the part of the 
defendant to make the paym ent of $1 for each 
interment to the plaintiff, and even if there were, 
it would be ul tra vires and again~i public policy. 

3. The imposing of the paym ent of $1 for 
each inter ment made in the cemete ry is agairn~t 
public policy and the provi sions of the statu te 
r especting cemeteries. 

4. The defend ant, as a cemetery, is a chari-
tal.,Je tru st. 

5. There was no waiver by the cemetery 
associat ion of it s right to exemption from taxa-
tion. 

The arguments under the above hea<.lings ar e 
so int erwoven toge the r that they will he argncd 
under one point. 



5 

ARGUMENT 

The entry of judgment in the court below 
in favor of the plaintiff and against the de-
fendant was erroneous and the judgment 
should be set aside. 

There is a well defined policy in this state to 
exempt cemetery lands from taxation . 

The provision for the exemption of the ceme-
tery lands from taxat ion is contained in Section 
8 of the Rural Cemetery Act, 1 Comp. Stat. 375, 
Rev. 1937, Title 8 :2-27. 'J'he stat ute provide s as 
follows: 

"The cemetery lands and property of any 
cemetery assoc iation, however incorp orated , 
actually used for cemetery purposes, and 
the bonds and mortgages given to secure the 
purc ha se money of such lands , shall be ex-
empt from all taxes, rates or asse ssments , 
and shall not be liab le to be sold on execu-
tion, or be applied in payment of debts due 
from any individ ual prop ri etors or owners of 
plots or lots in such lands; but the propr ie-
tors and their heirs or devisees shall hold 
the same exempt therr.from so Jong as the 
same shall r emain dedicated to the purpose 
of a cemetery ." Rev. 1937, 8 :2-27 

There is a lso a ta x exemption provision in t he 
Tax A.ct, Rev . 1937, 54:4-3.9. 

There is therefore an express stat utor y pro-
vision exemptin g cemete ry land s from taxat ion, 
which cannot he waive d, particular ly in view of 
the fa ct that our courts have held that land 
dedicated for burial purposes is a "charitELble 
trus t". However, there has been no waiver on 
the part of the cemetery . 



There apparently was so1ne confusio n as to a 
cemetery being a charitable tru st until the opinion 
o.C tl1e Court of Errors and Appeals in the case 
of Atlas Fence Co. v. West R-idgelawn Cemetery, 
110 N. J. Eq . 580. .rn that case Mr. Justice 
Parker, after reviewjng all of the cases on the 
subject, said at the top of page 594: "We con-
clude then, that the defendant corporation is a 
charitable trust". 

Tn this resp ect the situation respecting a ceme-
tery (a charitable trust) is entire ly distinguish-
able from the situation appear ing in the cases 
cited by the trial court in its memorandum which 
refer to street car lines using the public streets. 
Cases of this nature are Jer sey City v. North 
Jersey St. Ry . Co., 72 N. J. Law 383; Ruther-
ford v. Hud son River 1'raction CompamJ, 73 
N. J. Law 227; Fielden, v. North Jersey St . Ry. 
Co., 68 N. J_ Law 343, and Carnden J; Atlantic 
Railroad Co. v. Mays Lan<ling Railroad Co., 48 
N. J. Law 530, and are clearly distinguishable 
from the case at bar. 

Two of the cases, Schinkel v. Fairview, 76 N . .J. 
Law 445, and Long v. Union, 7~) N. J. Law 70, 
citc<l in the memorandum of the trial court would 
seem at first to sustain plaintiff's contention. 
We desire, however, to point out tha t both of 
these cases were decided long before the Atlas 
Fence Co. case and that at tliat time and tllere-
after, the condition as to a public cemetery being 
a charitable tr ust was not so c]ear but that i11 the 
Linden Cemetery case in 8;i N. J. ~quity, the 
Court of Errors and Appeals reserved its opin-
ion on th is point. At 110 N. J . Equity, at page 
591, Mr. Justi ce Parker said : 

"It is true that this court, in Attorney-
Genera l v. Linden Cemetery Association, 85 
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)r. J. Eq. 501, 507, reserved its opinion on 
the point, which the late Vice-Chancellor 
Howell, in the same case, had expressly 
decided (Bliss v . Linden Cemetery Associa-
tion, 81 N. J. Eq. 394, :J96), and the late 
Vice-Chancellor Stevens had twice suggested. 
Corin v. Glenwood Cemetery, 69 At!. Rep. 
1083 (not officially reported); Ea st Ridge -
lawn Cemetery Co. v. Frank, 77 K. J. Eq. 
36.'' 

F urthermore, the quotation (p. 29) of the 
tria l judge from the opinion of the Supreme 
Court in the case of L01,g v. Union, 79 K. J. L. 
70, was clearly dictum. 'J'he point actua lly de-
cided in tl,at case was that the acti on of the 
corrunitte c and the board was a judicial action 
for wl1ich there was dearly an iUegal indu cement 
and that , therefo re , tl1e ordinance and resolution 
should be vacated (see page 77). Furthennore, 
in that case there was not only an actual consent 
hut the matters constituting the illegal induce -
ment were actua lly proposed to induce the mu-
nicipal authorities to gr ant their consent. 

Likewise, the statement on this question in the 
opinion of the Supreme Court in the case of 
Schinkel v. Fairview, 76 N. J. Law 44;J, is merely 
dictum. 'rhe sole point aciuaUy decided in that 
casP- was tha t the consent by the mun icipality 
for the es tab lishm ent of a cemeter y must he by 
ordinan<'.e nnd set as ide the reso lut ion gran tin g 
such cons~nt. 

Counsel for plai ntiff in his bri ef below cited 
many cases holdin g tha t a tax is not a volunt ary 
payme nt or donation but is an enforced con-
tribution. These cases, however , are mainly in 
relation to consenfa to utilities to use tlte puhli c 
streets and higlnvnys and were decidr.d upon the 
groun<l of an express consent to the imposition 
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of the payment s provi ded for in the ordinance s 
under review. 

In the detenn inat ion of the case of Jer sey 
City v. Jer sey City and B ergen Railway Co., 
70 N. J. Law 360, th e case was determined upon 
the pr emise that there was "a contract between 
the municipality and the railway company, made 
under legislative authority and confirmed by ex-
press legislative sanction" (Italic s ours) . The 
court quoted from the opinion in the case of 
Jersey City and Bergen Railway Co. v. J ersey 
City and H oboken Hor se Ra ·ilroad Co., 20 N. J. 
Eq . 61; 21 N. J. Mq. 550, in which case the 
Chan cellor (20 N. J. Eq . 74) sa id "t his ordi-
nanc e, it s acceptanc e, the obligation, and the 
suppleme nt to the chart er are matters between 
the city and the complainant; as between them 
they amount to contracts'' . 

As we have pointed out, in the case at bar 
the-re has been no consent or waiver on the part 
of the cemete ry, or contract entered int-o. Nor 
has there been any confirm,,1,tion by the legisla-
ture of any such contract . W e contend that in 
fact any such contract would ha.ve been in vio~ 
lation of the provisions of the statute . 

Under the Ru ra l Cemetery Act (1 Comp. Stat. 
p. 380- Par. 27) it is provided tha t it shall not 
be lawf ul to locate any new cemetery \vithout 
'' the consent and approva l of the governing 
board or body and Board of Hea lth of the City, 
Town , Township , Borough or other municipali ty 
in which it is pr oposed to locate or enlarge such 
cemeter y" . Under this provi sion the only ac-
tion which the municipality bas the power to 
ta ke is to either consent or refuse to consent. 
'l'here is no authority for the imposing as a 
condition to the givin g of the consent of any 
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conditions whatever. There is no contract en-
tered into between the cemetery and the mu-
nicipali ty such as h; said to be entered into 
between a company , desiring to use the pub lic 
highways for street railway purposes, exp ressly 
agree ing to cer tain matters as a condi tion for 
the gra ntin g of the consent. Under the Rura l 
Cemetery Act and in our case , there is no ex-
press eontract or agreement on the par t of the 
cemetery . As soon as the commnt is givrm an<l 
the lands the reby dedicat ed for burial pur poses, 
the public is involved and the land s become im-
pounded with a charitable tru st. Becau se of the 
public inter est and for various reaso ns which 
have been referred to in the cases, ihe lands so 
rlcclir:ateci for buri al purp oses are expressly ex-
empted from tax at ion by the statute. Tn the 
face of thi ::i expressed Rtatutory provision , ]10w 
can it be said that the municipality can impose 
taxes upon the cemetery lands , or force the 
cemetery to agree as a condition of the giving 
of its consent that the cemetery land s should 
be tax able or tl1at the cemetery would waive 
its r,xcmption . Likewise, how can it be sa.iU 
that the lands are exempt from taxatio n, if the 
municipality can exact, as a condltion for the 
consent , a sum equiva lent to or in lieu of the 
taxes, to be paid into the municipality freasu.ry 
as a contr ibution to gene ral municipal expenses 
the same as sums received for ta xes. To hold 
that the provision in the ordinance for the pay-
ment of this One ($1.00) Dollar for each inter-
ment in the cemetery land s can be exacted is, we 
respectf ully contend , flying in the face of the 
expresse d provi sion of the statute and render -
ing i t nuga tory. By whatever name it is called 
there is no question but that the irriposing 0£ 
the payment of $1.00 for each burial to the 
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municipality is in effect the impo sing of a tax. 
If they could impose $1.00 for each buri al there 
is no reason why they could not impose $100.00 
or provide that the payment should be such 
sum as would equal the amount of the taxes 
which ,vould be levied except for the statutory 
exemptlon from ta...;:at ion. 

ln discussing the fixed public policy of the 
legislat ure to provi<le special provisions affect-
ing and to protect cemetery lands, includi ng the 
exemption from taxat ion, M.r . • Justice Parker 
in his opinion in the case of At las Fence Co. v. 
West Ridgel,awn Oe·metery, supra, sai d at page 
591: 

"In the 'Old Bur ying Ground' Case, Stock-
ton v . Mayor, &c., of Newa rk, 42 N. J. Eq. 
53.l, Chancellor Runyon held tha t there was 
a chari tab le trust; and on appeal, thl s court, 
while reversing the decree, took occasion 
to expr ess its entire concurrence in that 
view. 44 N. J. Eq. 178, 183. We cannot 
perce ive any sub:;;tant ia l di:ITerencc in the 
use, between a public burying ground con-
veye d for buria l purpos es to a municipality , 
and a buryjng groUI1d owned and opera ted 
by a cemetery corporation under our statu te. 
In the East Ridgelawn Case, 77 N. J. J~q. 
39, the vice-chan cellor points out the provi-
sions of the statut e commit t ing the manage-
ment of a cemetery to tru stees eJecte<l. by 
the lot owners; exempting the land s from 
taxat ion and assessment; making lots gen-
erally .inalienable after an interment there in ; 
con.fenin g limit ed powers of eminent do-
main; auth oTizing the holding of property 
real an<l personal, upon tr ust to apply the 
income to t he improvement and embellish-
ment of the grounds; and the investment of 
proceeds of sa le of lots for the same pur-
pose; and direCtiug by lnw the application 
of all proceeds of sale of lots to paying for 
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the property, putting and keepin g it in 
order, improving and 'embellishing' it, and 
for 'incidental expenses'. In short, there 
is to be no stock as the word is generally 
m;e<l (Ha nsom v. Brinkerhoff, 56 J\'. J . Eq . 
149), and th e receip t s belong to th e corpo -
ration .for the purp oses st ated in the act, 
and not to the promoters, officer s or other 
individuals not creditors. So where, in the 
Linden Case, 85 K. J. Eq. 501, supra, the 
attempt was to create a speculative va lue 
in certificates issued to the seller of lantls 
to the cemete ry, by enablin g him to parti-
cipate in the r ising va lue of lots, the court 
held him to a value of certificates based on 
the val ue of the land at the time he sold it 
to t he r.cmetery . 

" In Moore's Executor v . Moore, 50 N. J. 
E q. 554, Vice-Chancellor Van Fleet (at p. 
;Yi8), used this language : 'In const ruing 
this statute, it is import.ant to remember 
that the corpo ra tions , ,vhose capacity the 
legis lature were defining, are endowed with 
immortality for the pnrpm ;e of providing 
places of buria l for the dead, where thefr 
dust may res t undist urbed and inviola fo 
forever, and that the m5e of any part of 
their lands by the owner of a lot or plot , 
for the buri al of the dea<l, withdraw s ,mch 
lot or plot from all the oTdinary uses to 
which land may be put, and renders it in-
alienable forever the reaf ter except as a 
place of sep ultu re . Rev. p. 102, ~11. This 
legislative declaratio n gives impr ess ion to 
a sent iment common to mankind. The pla ce 
wher e the dead are buried is rega rd ed gen-
era lly, if not universall y, l1allo"\ved ground . 
W c express our love for our dead by plac-
ing their bodies in the earth tenderly anrl 
sorr owfull y; we tr y to perp etuate their 
memories by the er:ection of monuments, and 
we give express ion to our veneration for 
their dust by adorning and beautifying the 
spot where it reposes. ~L1heir dust is sacred 
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to us. Our reverence for it creates a strong 
natura l desire that it shall never be dis-
turbed or desecrated, and that the place 
where it rest s shall be regarded as conse-
crated ground and its beauty preserved until 
the end of time'.'' 

It cannot be said that the provision for the 
pay~nent of $1.00 for each interment is a license 
fee to take care of any regulatory measures. 
By the ordinance granting the consent to the 
cemetery association and providing for this 
license fee or tax, no duties were imposed upon 
the cemetery regarding safcgnartls to health and 
the like in the development and operation of the 
cemetery. Therefore, this provision imposed by 
the ordinance is not for the purpose of regula-
tion under the police power, but for the purpose 
of gaining some revenue from the use of the 
land as a quid pro quo for the loss of ratables . 

In effect an attmnpt to impose a tax on the 
cemetery lands in an indirect method which '11/Y/,der 
the provisions of the stati,te it could not levy 
directly. 

As to the purpose behind any license fee and 
the distinction between police r-egulations and 
revenue regulations, it was said by the Supreme 
Court in Dunn v. Hoboken, 85 N. J. Law, 78 at 
page 86: 

'' The distinction between the power to 
lfoense as a police regulation and the same 
power as a revenue measure is of the utmost 
importan ce. Tf granted with a view to rev-
enue, the amount of the tax, i.£ not limited 
by the legislature, is in the discretion and 
judgmen t of the municipal authorities; if 
given as a police power, it must be exer-
cised as a means of regu la t ion only- not as 
a source of revenue-and is subject to review 
in this court. North Hudson County Rail-
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way v. Hoboken, 12 Vr oom 71; Margolies v. 
Atlant ic City, :18 ld. 82." 

Fu rthermore, the ordinanc e provides that the 
lax shall only be due af ter th e form al execution 
by the officers of the cemetery company under 
seal, of the accep tance of the ordinance. There 
was no such acceptance ever executed. Neither 
was there any proof in this case of any action 
by the board of direc tors of the cemete ry com-
pany dir ecting its officer s to execute an agree• 
ment which was alr eady pr epared immediate ly 
after pas sage of the ordinanc e as was the case 
in T1·enlon <t 1.lfercer County Trac . Corp . v. 
Trenton, 90 )I _ J . Law 378, cited by Ju dge Wol-
ber in hi s memorand um at page 31 of the State 
of Case. 

As stated before there was no agreemen t. Th e 
City permitt ed the cemete ry as sociat ion to use 
the land s for cemetery purp oses and mnke 
buria ls the rein without interf erence or the pay-
ment of the sum of $1.00 for each burial for 
30 yea r s. The lands are now and hav e been for 
nll these years dedicated for cemetery purpo ses 
and nwncrous buri a ls made in th ere. Th e plain-
tiff is estopped from inst itut ing thi s sui t . 

CONCLUSION 
It is respectfully submitted that the action 

of the trial court in entering a judgment for 
the plaintiff was erroneous, and that a judg-
ment for the defendant should have been 
ente red. 

CAREY & LANE, 
Attorneys for Defendant-App ellant. 

RommT CAREY, 
HARRY LA ~E, 

Of Counsel. 

'l'o be argued by HARRY LANE. 
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vs. ' 
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Corporation of 1Tmv ,Jersey, 
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Action at Law. 
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SUPREME COURT 

BRIEF OF PLAINTIFF-RESPONDENT, 
City of Clifton. 

This is an appeal taken from a judgment 
entered against East Ridgelawn Cemetery, in 
the New Jersey Supreme Court, Passaic Cir-
cuit, by Judge Joseph G. Wolber, sitting with-
out a jury, in favor of the City of Clifton, a 
municipal corporation of New Jersey for $4,-
002.02 and costs. 

STATEMENT OF CASE 

The facts as outlined in the brief of defend-
ant are substantially complete and for tbe 
purpose of the argument are adopted as cor-
rect. 

In this brief, respondent will be called plain-
tiff, and the appellant, defendant. 
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The main point of plaintiff is that the ac-
tion of the trial Court was correct, and all 
points hereinafter argued when considered to-
gether shall be the argument of plaintiff that 
the Court below committed no error. 

The grounds of appeal are numerous but 
may be combined for the sake of convenience, 
into tive groups .. 

Grounds of appeal Nos. 1 and 2 standing 
alone are not proper grounds for the purpose 
of reviewing the proceedings of the lower 
Court because they are general and do not 
specify the error. 

Golden Realty Co. v. Gra.nt B . & L. Assn.-109 
N. J. L. 129. 

The remaining grounds of appeal are 
grouped as follows: 

1. That there exists no valid contract bind-
ing upon the defendant (grounds 3, 4, 5, 7, 8 
and 12). 
2. That the contract is ultra vires both cor-

porations (grounds 6, 9 and 10). 
3. That the ordinance is an attempt to tax 

lands of cemetery (grounds 11 and 14); and 
that the cemetery did not waive its exemption 
(ground 15). 

4. That the plaintiff is estopped because of 
its failure to act heretofore (ground 13). 

5. That the defendant is a charitable trust 
(ground 16). 



POINTS I and II 
A 

Breach of the obligation arising out of pro-
visions of the ordinance is not denied. 

The issue in the lower Court was, "Is there 
a valid and enforc eable contract exis ting be-
tween the defendant and the plaintiff?" 

The ordinance (pages 6 and 7) granted con-
sent and aproval to locate a new cemetel'y and 
in the second secti on provided/' that said 7;,'asf 
Ridg elmc-n Cemetery shall pay to the township 
$1..00 for car:h ·inte nn ent mad e in the ceniete ry so 
long as the land is nsed for bttrial purposes and is 
exempt 11,nder the laws o.f the Stat e from l£u;atiun 
beca1.1se of it s being used as a ce1netery." 

The law under which application for the 
approval was rrmde (1 Rev. Sta t. 1937, Sec. 
8:3-2-S ource P. L. 1906, Chap ter 152, Sec. 1, 
page 284) reqnirecl the approval of the 
plaintiff before it could establish a cemetery , 
in the following language: 

"It sha ll not be lawful to locate any 
new cemetery '' '' '' without the consent 
and approval of the governing board 
or body and board of health of the City 
'' '' ·•· in which it is proposed to locate or 
enlai·ge such cemete ry or burying-
ground, upon application in writing for 
tha t purpose made ''' '' '' ." 

If the legislature granted the franchise di-
rectly to the defendant, it could have imposert 
like conditions as those imposed in the case 
at bar. 
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By the above provision, the legislature of 
this State delegated to its political subdi-
visions the right to grant such franchise and 
placed no restrictions upon the right so dele-
gated. 

The plaintiff, therefore, had the right to do 
what the State could have itself done, that is, 
impose terms an.d conditions for the accept-
ance and enjoyment of the franchise. 

26 C .• J. 1030, Sec. 69. 
Jersey City v. Jersey City & Bergen Railroad 

Compa .ny, 70 N. J. L., page 360, at 362. 
The plaintiff was free to deny the applica-

tion for the cemetery franchise but instead 
an-ived at an agreement with the defendant 
as evidenced by the terms of the ordinance of 
December 12, 1905. In effect the plaintiff of-
fered its consent to locate a new cemetery if 
the defendant would agree to reimburse the 
plaintiff by the payment of $1.00 for each in-
terment. The consideration for this agree-
ment was a valuable one, for the plaintiff was 
foregoing perpetually the right to tax the 
lands upon which the cemetery was to be lo-
cated while the defendant obtained the valu-
able right to operate the premises as a ceme-
tery. 

By virtue of said ordinance, defendant has 
operated a cemetery at the place in question 
for the past thirty-three years. 

It has been held in this State that where a 
burden is lawfully imposed upon a street rail-
way company as a condition of the grant of 
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its franchise, the acceptance of such condition 
by the company constitutes a contract be-
tween the company and the municipality. 

fo Jersey City v. Jersey City & Bergen Rail -
road Coinpm,y, 70 N. J. L., page 360, the Court 
on page 362 said: 

"As the legislature was itself the rep-
resentative of the general public and 
had power to grant unconditionally to 
the company the right to construct its 
railroad through the streets of Jersey 
City, the fact that the right was grant-
ed upon the condition that the consent 
of the common council should first be 
obtained, indicates that such consent 
might be given or withheld on grounds 
of advantage or disadvantage to the 
local public represented by the munici-
pal body. The construction of the rail-
road through the streets of Jersey City 
might in various ways lead to an in-
crease in the burdens of the municipali-
ty, and its consent was made requisite, 
doubtless in order that provision should 
be made to meet or mitigate these bur-
dens. What the provision should be the 
legislature did not prescribed, and so 
long as it was satisfactory to the city 
and the company, other persons were 
not concerned. These parties chose, Uy the 
ordinance of the Council and its accept-
cince bv the company, to put the provision 
in the form of an annual contrib11liun by 
the latt er to the mun-icipal treasury, 9rad -
ucited by the company's use of the streets, 
and we see no reason to <J.'Uesliun thefr 
powc,· of ,loing so, or the legahty of thci,· 
bargain. If the right of the ~ity to impose 
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such a condi.tion wa s to he denied, the or-
dinance s1iould not have been accepted, 
but should have been attacked directly , 
for if the Co,mc il had not thM ri.ght the 
consent which '11.iCLS given on this condition, 
and was inseparably connected wUh 11, 
niwst fall on its anmilnicnt . Davis v. rl'own 
of Harri son, 17 Vroom 79, 85." (Italics 
ours) 

In the case of City o.f T renton v . Trenton 
S trnet Railw"Y Compawy, 72 N. J. L., page 
317, the municipality passed an ordinance con-
sent ing to the operation of street cars upon 
condition that the company repave designat-
ed portions of streets when called upon by the 
municipality. The Court held that upon ac-
ceptance of the ordinance by the company 
there was constituted a valid contract be-
tween the municipality and the railway com-
pany, resting upon the agreement of the par-
ties and not upon any attempt of the munici-
pality to compel the defendant to repave any 
portions of the public st reets again st its will 
and without its consent. Another point raised 
was that the contract was ultra vires the mu-
nicipality . The Court in deciding the said 
point rested solely upon the act concerning 
street railways which permitted the use of 
the streets for the ope1·ation of troll eys, pru-
v-idr.d the conivany first obtained the consent of 
the nu,mici.pal:il;IJ, and upheld the pow<ff of the 
m11.nici2wlily to make sw;h a contract 1:11, the fol-
lo1ri11.,r; lmi5pwge, on page :-322: 

"and if the legislature, as was held 



in the Jersey City case, made the con-
sent of the municipality requisit e, in 
that case, to the original construction 
in order that provision should be made 
to meet or mitigate the municipal bur-
dens 'Irowing out of such construction, 
a similar object must have been int end-
ed by that body in requiring the con-
sent of the municipality to the chang e 
in motive power by these companies 
and the accompanying erection of poles 
and wires in the public streets." 

In fkhinhe l v. Borou_qh of Fairview , 76 N. 
J. L., page 445, Justice Voorhees in setting 
aside a resolution granting consent to the es-
iablishment of a cemetery held that such per-
mission should have been by ordinance and 
said at page 447: 

''While it is true that the propert y pro-
posed to be devoted to cemetery pur-
poses is not the prope,ty of the Bor-
ough in the sense that the Bor-
ough has the title to it, yet while it is 
used for gene1·al purposes, it is in a 
sense an asset of the Borough and pro-
duces an income by way of taxation. To 
1·emove this land, by aliowing it to be 
used for cemetery pu1·poses, from the 
power of taxation, is to take away from 
the Borough an asset which yields an 
annua l sum to the treasury of the mu-
nicipality, and it cannot be doubted 
that the management, regnlation, pro-
tection and contro l of the finances may 
be said to be exercised not only by hold-
ing, under the taxing power, the prop-
erty within the Borough , but as well as 
by act ion which allows such prop ert y 



8 

to be relieved from its liability to re-
respond to the general revenues, and 
for that reason it seems to us that the 
consent and protection of the finances 
of the Borough are involved in the 
granting or non-granting of a consent 
diminishing the amount of ratables of 
the municipality." 

In Long 1;. Union, 79 N. J . L., page 70, Jus-
tice Reed, on certiorari, passed upon an ordin-
ance granting consent and approval for a new 
cemetery in the Township of Union. The writ 
brought up an agreement made between the 
cemetery and the Township of Union which 
agreement was executed as an inducement to 
procure the passage of the ordinance. The 
purpose of the writ was to have the consents 
given by the ordinance and the resolution 
vacated. 

The consent sought for the cemetery was 
like th at granted in the case at bar. 

The Court set aside the ordinance on the 
ground that the Township Committee passed 
upon a judicial matter and that the contract 
held out an illegal inducement to the members 
who so acted. 

The Court however, on pages 75 and 76 said 
as follows: 

"S o a_qain, r1, condition or contract thal 
the cemetery company shall pay taxes up-
pon th e property or insure the town ship 
agafrist its loss by reason of the sta tulo1·y 
i,m:mwnity of cemetery pr operty froni tax-
nl iou . wou ld, l think, be le[Ja.l." 
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"The cemetery act (Gen. Stat. , p. 350, 
paragraph 8, and p. 360, paragraph 56) 
provides that cemetery lands and prop-
erty of any association, a bond and 
mortgage given to secure the purchase 
shall be exempt from all public taxes , 
rates and assessments. This clause did 
not constitute a contract of exemption . 
Cemetery Company v. Newark - 21 
Vroom 66. 

" If it did constitute such a contract, 
nevertheless it would not. nrevent the 
company from waiving the exemption 
thus granted. Given v. Wright - 12 
Vroom 478; affirmed, 14 Id. 455; 12 
Cyc. 382. 

Ther e would therefore, I think, have 
been no infringe11ient of public policy had 
the cemetery cornpany agreed to wah,:e -its 
exernption from taxation , or agreed to 
1;ay the wnount which would have been 

rcce,i1;erl froni the tax upon this property 
if left fr ee from . cenwtery use s .'' (Italics 

ours) 
The law as laid down in the above case has 

neve1· been brough t into question in our 
Cour ts but on the contrary has in effect, been 
followed in subsequent litigation concerning 
the cemetery involved in Lo11,.r; -1;. Unio11J sup-
ra. 

In the case of P,i,del-ity Union 'J'rnst Com-
vany, 'l'n1s tee -v. Union Cemetery Association 
-10 2 N. ,J. Eq., page 100, a bill was filed to 
foreclose a mortgage covering the cemetery 
property . Vice Chancellor Backes held that 
the mortgage was a lien upon the cemetery 
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property only to the extent of such sums as 
were advanced by the promoter s for cemetery 
purposes. On exceptions to the Special Mas-
ter 's report concerning the amount found due 
the complainant in accordance with the de-
cision, Vice Chancellor Backes wrote an opin-
ion reported in 104 Equity, page 326 in which 
the following appears on page 329: 

"There is an item of $10,000.00 expend-
ed by the promoter to secure the Town-
ship, granting the franchise against 
loss of taxes, which seems to have been 
overlooked in the argument . If this 
outlay inured to the advantage of the 
Association, it ought to find expression 
in the mortgage . Counsel may state 
their views." 

The file in the Clerk' s office in the case of 
Fidelity Union T rust Co-nipany, T rustee, 1_:. 

Union Cernelery A ssociat ·ion-Docket 61, page 
142, shows that after the last cited opinion, a 
decree was advised by the Vice-Chancellor al-
lowing the mortgag ee.the value of the ceme-
tery lands, plus improvment s and the su m of 
$10,000.00 {>,;tpendcd b:i; lh e 1n ·o1note r s /Jy 11ay-
1;1,'1 1t in tlir municipality to insv,-rr, vaym cnt of 
'((!;(('.;, d :!C :nul to hcrom c rl?te u,pon the pr opcrl .11 
c_ff<'cicd as a cemet ery. 

This decree in effect follows the principle 
laid down by Justice Reed in the L ong v. 
Union case, for it recognizes as legal the de-
posit of the sum of $10,000.00 to insure· the 
Township which granted the cemetery con-
sent, against it s loss by rea son of statuto ry 
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immunity of cemetery property from taxa-
tion. 

See also: 
Dintenfass v. lVillat Pilm Corporation --
108 N. J. L., page 1!)5. 
Ra-rr 1i . New Brunswick - ;':18 N. ,J. L. 2;,;:i. 
Hulhuford v . Hudson River .Traction Co. 

-73 N. J. L. 227. 
Hutchinson v. Relma .r-61 N . .T. L. 443; 

a[[irmed 62 N. J. L. 450. 
Asbury Paik, etc. v. Neptu.ne- 73 1·. ,J. 

l<Jq. 323. 
lfoed 1,;. Trenton-80 N. J. Eq. 503. 

In other states in the Union, the Courts 
have constmed ordinances of municipalities 
which contain conditions imposed upon the 
company receiving a franchise, holding them 
to be contracts enforceable by the municipali-
ty: 

Federal Gas & Fuel Co. v . City of Colum-
lms- 118 N. E. 103. 

Sta.le ex rel Sttbway Co. v . St. Louis---46 
s. w.,981. 

Allcg'Jumy City, etc. v. 1lh[lville, etc.-28 
At!. 202. 

Providence, etc. -v. Unfon n. Il. Oo.- 1~ 
R. l. 473. 

By-rne ·c. Chicago General Ry. Co.--48 N. 
E. 703. 

Mitchell v. Dakota Central 1'el. Co.-127 
N. W. 582. 

Jamestown v. Honie 7'elcphone 09. - 109 
N. Y. S. 297. 

St. Louis v. YVesteni Union Tel. Oo.-148 
U.S. 92. 
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Columbu s Ci ti-zens Tel. Co. 1i. City of Col-
uinbus-104 N. E. 534. 

In City of Colu.inb,,s v. Colunib,is Gas Co., 
81 N. E., page 440 where suit \Vas brought for 
sums alleged to be due under an ordinance 
granting a franchise to lay gas pipes, etc., the 
ordinance required payment of $4,000.00 a 
year to the City "for the benefit of the gas 
and light fund of said City." The company 
claimed that such sum is used for general rev-
enue and therefore it pays an additional tax, 
which the City is not authorized to exact. 
Judgment was given for the City. 

On page 445, the Court said: 
"We have observed that the gas com-

pany can establish its plan t and system 
of pipes, etc. ,only icith l11,(', co11scnt of 
the City Cowncil, and it:e now say thut 
a reaso nable condi tion may be fixed _for 
.m th consent . This is not prohibi ted by 
statute, and it is evident that the privi-
lege and its fruits were of great value 
to the company * * *. The City, being 
charged with the care and contr ol of 
its streets and public places, became 
responsible to third parties for their 
safe condition, and hence an additional 
burden was cast on the City to super-
vise and see tbat such safe condition 
prevailed, which increa sed respons ibili-
ty was attended with additional ex-
pense, in order that the gas company 
might be compelled to keep its agree-
ment of regulation , and in case of its 
neglect, to make the public places oc-
cupied by the company safe and free 
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from nuisance. In the contemplation of tlw 
par tie s to the ordinance contract, the Slim. 
of $4,000.00 pe r year wa,S ccnisid erel l r ea-
soua ble, and it icas so sti pulat ed and tl; P 

presumption tha t it was reasonabl e 1night 
be incl'/1.lyed until ,it is overthrown.' · 
(Italics ours) 

At the time of passage of the ordinance up-
on which the claim is made, the plaintiff had 
to forego jts 1·ight to tax the lands and prop-
erty of the defendant, although it was not re-
lieved of it s duty to protect defondant's prop-
erty, provide police and fire protection, make 
and 1·epair roads, provide lighting facilitie s, 
enforce health measures and such other du-
ties of a municipality toward, its citizens and 
their property. '/'he sum provided by the contrnct 
between the pwrties was considered rea sonabl e 
::ll(l not hing is show-n to the contrary. 

In the case at bar all the elements for a valid 
contract as required by afor esaid decisions 
are present. 

B 

The defendant now argues in order to resist 
liability that Section 2 of the ordinance was 
not accepted in accordance with its terms, bllt 
does not d-irectly deny the a<.:ceptance of the 
remain der of the ordinance which grwnted it 
vr-i.vileges still exercise d at the pr esent timr.. 
The ordinance itself provides for the method 
of acceptance of the whole ordinance but ad-
mittedly the procedure set forth was not fol-
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lowed. (page 19, line 21). The fact that the 
defendant has dedicated its lands and used 
them during the past thirty-three years ac-
cording to the ordinance, is evidence sufficient 
of a binding acceptance· by it. 

The lower Court found that the ordinance 
had been accepted and based such finding up-
on evidence that the ordinance was passed 
after the cemetery had filed a petition with 
the Township Committee praying for its per-
mission and consent to establish the cemetery 
on its property, and that from the time of 
adoption of the ordinance the cemetery asso-
ciation had been in possession of the lands 
covered by the ordinance and has operated 
said lands as a cemetery for the burial of the 
dead. (Page 31, lines 6-15). 

This Court has held that where the trial 
Court sitting with out a jury decides a ques-
tion of fact, it will not disturb such finding as 
long as it is supported by evidence. 

Lapayowker v. L evi tzky-102 N. J. L. 164. 
Bow,ul Brook Stove W ks. v. Ellis-98 N. 
J. L. 523. 

Ma.yor, etc. Jersey City v. Tallman-GO 
N. J. L. 239. 

There is evidence for such finding of the 
lower Court and the same should not be dis-
turbed. 

The de!fendant admittedly has not chal-
lenged the said ordinance or any provision 
thereof (Page 19, lines 39-41). It has chosen 
not to test the validity of the ordinance and 
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at th is late date should not be permitted to 
say on the one hand that the franchise grant-
ed by the ordinance is a valid property right 
belonging to the defendant, and on the ot her , 
claim tha t the provision for paymen t of the 
interment fee is invalid. The ordinance mus t 
be considered as a whole. If the second pro-
vision is invalid the whole ordinance oug·ht to 
fa ll. 

Jn Davis ,, . .Town of Harrismc -46 N. J. L., 
page 79, the litigation was with regard to a 
contra ct for supplying water for a period of 
twenty years , where under the act it s power 
was J;miled i o a period of ten years. The mu-
nicipality in granting the consent to the com-
pany to use th e streets annexed the1·eto ce,·-
tain conditio ns. It was argued that if there 
was no power to mak e the contract for twenty 
yea,·s, it should stand for a period of ten 
years. 

The conr t said on page 86, as follows : 
"When objectionable parts of ordin-

ances are severnble from the rest, am! 
unessential, they will be disregarded. 
But when void parts are essential, and 
connected with the remainder of the 
ordinance, the whole is void. State 
Chamberlain, pros., v. Hoboken 9 
Vroom 110; Staats v. Washington, 16 
Vroom 318; Siedler v. Chosen Fre e-
holders, 10 Vroom 632. 

"In this case the resolution form s, 
with its condition, one complete act of 
this municipal body. It is impossible to 
say that the stipulation for a twenty 
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years' contract is not an essential part 
of the act inseparably connected with 
the remainder. On the contrary, I think 
it must be treated as incapable of sev-
erance. The resolution must therefo re 
be set aside, w:ith costs." 

Although the case of Wilson v. Wvndolph-
103 N. J. Eq., page 275, holds that no enforce-
able contract was made there appears on page 
278 the following excerpt from Professor Par-
sons' works on contracts: 

"There is no contract unless the par-
ties thereto assent; and they must as-
sent to the same thing in the same 
sense. ,.. ,.. ··· Il becomes a contract 
only when the nr,rno.s,.,c,nn is nwt by mt 

r:orre8ponds iD-ith H eu-
wt,eqi,,at,ety. • * * 1'he assent 

co,,111,en.cna the n1hole of the propo-
sitfon; it 111,1.1.st be exactly eq-11.,al to ·its ex-
lent and pro·visions, and il "Tnnsl not q-uali-

t'hein by any new matter." 2 Pars. 
Ch. 2 Par. l." (Ita1ir;s ours) 

If it be said that the cemetery has accepted 
the franchise right it must of necessity be 
said that it accepted the obligations that went 
with it. The cemetery company was requi red 
to either accept the ordinance as provided for 
within the time and the manner specified in 
the ordinance, or the municipality had the 
right to repeal the ordinance so that the ceme-
tery could not operate upon said property. 
The municipality at its option, also had the 
right to waive the manner and time for ac-
ceptance and did so in this case. 
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In 13 Corpus Juris, page 280, section 85 ap-
pears the following: 

"As a general rule if a particular 
mode of acceptance is prescribed by the 
offer , the condition must be complied 
with, unless it is waived." 

The fact that the municipality has not re-
voked the offel' by repealing the said ordin-
ance is a waiver of the requirement as to the 
manner and mode of acceptance of its terms, 
and the operation of the cemetery and the ex-
ercise of th e privileges under the ordinance 
by the defendant , is an acceptance of the offer. 

The same ru le would affect the present 
plaintiff if it should attempt to take away 
from the defendant it s right to continue op-
erating the lands as a cemetery on the ground 
that there has been no fo11nal accepta nce in 
accordance with the ordinance. 

In V evlan v. W ells 1,5":K, N. J. L., page 213, 
the Court said: 

"If the contract required the plain-
tiffs to give a bond to defendants for 
the faithful performance of their work , 
the defendants cannot take advantag e 
of the failme to give such bond after 
permitting the plaintiffs to complete 
their work without exacting the bond." 

Also in MacD011nell v . Viti/le -111 N. J. Eq., 
page 502, t.he above rule was applied and the 
Court on page 510 said that there was a waiv-
er of the requirement for an archit ect 's cer tifi-
cate under a building contract. 



In the St. Louis v. Western Union Tel. Co.-
148 U. S. 92 case the following language ap-
pears on the bottom of page 102 and the top 
of 103: 

"Again, it is said that by ordinance 
No. 11,604 the city contracted with de-
fendant to permit the erection of these 
poles in consideration of the right of 
the city to occupy and use the top cross-
arm of any pole for its own telegraph 
purposes, free of charge; and in sup-
port of that proposition the case of New 
Orleans v. Southern Telephone & Tele-
graph Co., 40 La. Ann. 41, is cited. But 
in that case it appeared that the tele-
phone company had set its poles and 
constructed its lines under and by vir-
tue of the grant made by the ordinance, 
and hence the conditions named there-
in were held part of the contract be-
tween the city and the telephone com-
pany, which the former was not at lib-
erty to disregard. As stated in the 
opjnio11 page 45: "{ 'Obv·iously, upon the 
clearest C()nsiclerations of law and j'u,stice, 
the grant uf a11,tho·rity lo defendant when 
accepted and acted upon, became an i-rre-
vocable contract, and the city is powerles.,;; 
to set it aside or to imtervolate new and 
more onerous considerations therein. Such 
has been the well-recognized doctrine of 
tl1c a.illhorities s-ince the Dartmouth Col-
lege Case, 4 Wh eat. 518.' Th e same prin-
ciple controlled the cases of Commo-n-
1cealth v . New Bedford Bridge, 2 Gray, 
339; Ka nsas City v . Corrigan, 86 Mis-
souri, G7; Chicago v. Sheldon, 9 Wall, 
,,O."j (Ita lics Ours) 
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In the case of Trwnton & Jfrrccr County 
Traction Corp. v. Trenton - 90 N. J. L., page 
378, the facts indicate that in 1909 a new 
agreement was reached with regard to fare 
rates and a resolution was adopted by the 
Railroad company directing its officers to ex-
ecute an agreement already prepared, imme-
diately after passage of an ordinance by the 
City of Trenton. The ordinance was passed 
but the company after its passage, rescinded 
its original resolution. The company argued 
that there was no intention that the contract 
would be complete until a written document 
was executed. The Court on page 382 said : 

"The draft agreement had been sub-
mitted by the city to the company; the 
company had assented to its terms; all 
that remained was for the executive 
officers to execute the written instru-
ment in which the terms of the agree-
ment were set forth; but the officers 
had no power to vary the terms, and it 
was not contemplated that the direc-
tors should again pass on the matter . 
The case is, as if, in Water Commis-
sioners of .Jersey City v. Brown, the 
agreement had been already prepared 
and adopted by the water commission-
ers ." 

fn Postal Tel, Cahle Un. v. Uity of Nm.vport 
-76 Southwestern 159, suit was brought for 
moneys required to be paid under an ordin-
ance giving the company the right to use 
sti·eets for the purposes named in the ordin-
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ance. Defendant erected poles and strung 
wires and since enjoyed privileges granted, 
the city claiming that this amounted to an ac-
ceptance. Defendant answered saying thai d.,_ 
ordinance which was passed provided that if 
t~e company failed within th irt y days after 
>J,Pl"Oval to signify its acceptance in writing 
subject to the limitations, then all rights 
granted should become null and void. It al-
leged that it did not accept in writing but ad-
1nt'tted it began erect-ion of poles, etc., anrl op-
erated its system . 

The Court said on page 160: 
' 1 It had no aulhu-rity to rlo so, except under the 

01·,linan ce. its uction was an accepf.anr::e of the 
ordinnnce in the absence of some expressed dis-
claimer which is not alleged . 1 ts failure to accept 
the Of"dinan-ce in 1.f'riting might- be waived by the 
city, and th is wa1.vp,r may be impli ed froni it.s ac-
qu-iesceuce in the defendant's acts. (Italics ours) 

"This is not the case of a license tax 
imposed on a telegraph company al-
ready in use of the str eets and alleys of 
the city. The defendant entered the 
city and got the use of the streets and 
alleys by virtue of the ordinance, and 
it took its rights subject to the charge 
which the city made for the grant. The 
question of rea sonableness of the grant 
was for the parties to decide. If the de-
fendant was not satisfied with the 
terms of the grant it could have re-
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fused to accept it . • * *" 
In Volume 4 of McQuilan Municipal Cor-

porations, Section 1777, there appears the fol-
lowing: 

"An ordinance granting a franchise 
confers no rights and imposes no obli-
gations on the grantee unless it is ac-
cepted. Acceptance of the franchise 
ordinance by the grantee is usually evi-
denced in a formal manner by entry up-
on th e municipal records. However no 
forma l resolution of acceptance is nec-
essary in any case, if the facts show an 
actual, practical acceptance by the com-
pany; and the use of a franchise con-
stitut es an accepta nce. Where no obli-
gations are imposed on the gra ntee the 
acceptance of the thing granted may be 
inferred from slight circumstance s. 
But whe1·c the grant of the franchise 
requ ires an acceptance in writing, the 
municipality may waive such accept-
ance, and the act of the company in 
using the stree ts may be sufficient as an 
acceptance. Postal Tel. Cable Co. v. 
City of Newport-78 SW 159. 

"The acceptance of a franchise is 
an acceptance of the conditions therein. 
Jamestown v. Home Tele. Co. 109 N. Y. 
S. 297, 125 App. Div. 1. 

"If a company has no right to flr:l r>.J:-
ce1Jt under the conditions of an, ordinance 
.(Jrnmtfri_q pennission, /ttll acceptance of 
the conditions is implied in going ahcacl 
and using the streets pur sna.nt to 
such 1n1.micipal permissi.on. Detroit v. 
Detroi t City Railway Co.~37 M:ic.h. ;)88." 
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The remedy of the defendant was not to ac-
cept the ordinance but to attack it directly. 

Jer sey City v. J ersey City & B ergen Railroad 
Co., supra. 

This it failed to do and because of its !aches, 
cannot now obtain such relief. 

Zabriskie v. m, dson City-29 N. J. L. 115. 
B·ud1l v. Carnden- 69 N. J. L . 193. 
Ninth St . / inp. Co. v. City of Ocean City-

90 N. J. L. 106. 
Brodh ead v. Hundert011r-72 N. ,T. L. 118. 
Pompton S teel Co. v. Wayne----65 N. J. L. 

487. 
Glori v. Bd of Police Com.- 72 N. J . L. 

131. 
Lucill e v. li obok,enr--78 N . J. L. 245. 

The defendan t ought not now be heard to 
collaterally attack the ordinanc e in an action 
based upo~ its br each thereof. 

C 

Assuming but not admitting that the act of 
the parties in making the contract upon which 
suit is brought was without legal authori ty, 
and ultra vi res as to the City or the cemetery, 
the latte r is estopped from setting up such plea 
in order to escape its obligations under the or-
dinance. 

Since the case of Ccirnden and Atla.iitic R. 
R. Co. v . Mays Landing, &c., R. R. Co.- 48 N. 
J. L., page 530, it has been the law in this state 
as laid down by this Court that when a trans-
action is complete and th e par ty seeking re-
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lief has performed on his part, the plea of ul-
tra vires by the corporation which has ac-
quiesced in the matter is inadmissible in an 
action brought against it for not performing 
its side of the contract in all those instances 
where the party who performed cannot, upon 
rescission, be restored to his former statu s. 

The Court on page 569 said as follows: 

"Why should the corporate body be 
permitted to plead its own wrongful 
act, and set up its own infirmity as a 
bar to the recovery by the other party 
of what it should in right and justice 
be accorded? 

"It is true that a person cannot , by 
his own act, acquire a right against an-
other; the other must, in some way, 
bind himself . The acquiescence in the 
contract, in virtue of which the other 
party perfonns, and the acceptance of 
its benefits, constitute the binding acts, 
and raise the estoppel. I am unable to 
see how, upon a just conception of the 
legal principles involved, a different 
rule can be applied where the corpora-
tion has acquiesced in the contract, and 
the other party, by performance on his 
part, has been led into a position from 
which he cannot be extricated." 

On the part of the plaintiff the contract was 
fully performed at the time of the passage of 
the ordinance, and its acceptance by the exer-
cise of all privileges thereupon for 'the past 
thirty-three years. Performance by the plain-
tiff has been so complete that it cannot seek 
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and . obtain rescission thereof and be placed in 
status quo. The establishment and operati on 
of a cemetery for a period of thirty-thre e 
years and the interment of bodies as shown 
by the agreed state of facts, indicates that 
there is no possibility of placing plaint iff in 
its original position. 

In the following cases, the doctrin e set 
forth in the Canulen and Atlanl'ic R. R. Co. 
Mays Landing, &c., IL R. Co.-48 N. ,J. L., 530, 
has been followed . 

First Presbvlerian Chnrc'h 1i. iStafo Ran.k-
57 N. J. L., 27. The defendant filed the plea of 
ultra vires , on an undertaking it entered into 
to pay a certain sum of money if the plainti ff 
refrained from extending its building so as to 
obstruct the light. The Court held the plea 
bad and gave judgment upon demurre r to 
plaintiff. 

Tn Chapnwn v. Iron Clad Rehostat Oo.- 62 
N. J. L., 497, suit was brought upon an agre e-
ment whereby plaintiff was employed by the 
defendant company with a stipulation tha t if 
he was discharged certain shares in the com-
pany held by him would be purch ased by it. 
Defendant claimed that it had no right to pur-
chase its own stock and therefore the contra ct 
was unenforceable. The Court held that plain-
tiff had fully performed the contract on his 
part and cannot be restored to his former sta-
tus nor be honestly dealt with otherwise than 
by holding the defendan t t o performance of 
its share in the bargain and held a plea of ul-
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tra vires is inadmissible. 
ln Jersey City v. No,·th Jersey St . R y. Co.--

72 N. J. L., 383, on page 391, the Court said: 
"By the averments of the declara-

tion, admitted for the purpo ses of these 
demurr ers, it appears that in fact mu-
nicipal consent was given in the ordin-
ances of 1871 and 1874; in fact condi-
tions were imposed by those ordinances 
precisely as in the ordinance of April 
24th, 1863; among which was the pay-
ment of annual license fees; in fact the 
ordinances were accepted by the com-
pany subject to those conditions, and 
the lines were constructed by it and 
have since been maintained and operat-
ed by it and its successors, including 
this defendant. It is now too late fot· 
the defenda nt to set up that the defac-
to contrac t thus entered into acted up-
on, and from which benefits have thus 
accrued to the defendant and its pre-
decc~sors, was ultra vires the municipal 
corporat ion. Camden and Atlantic 
Railroad Co. v. May's Landing , 19 
Vroom 530." 

J"n Ro(wd of Rdncation of the C-ity of Mill-
ville 1;, Empire State Surety Oon1,pany, of NMv 
York -88 N. J. L. 293, where the plea of ultra 
vires was made in a suit upon a bond made by 
the defendant company as surety, to secur e 
performance of a contract to erect a school 
building, the Court in giving judgm ent to 
plaintiff on demurrer said on page 295: 

"It is sett led in this state that a cor-
corporation cannot avail it self of the 
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defense of ultra vires when the con-
tract has been in good faith fully per-
formed by the other party, and the cor-
poration has had the full benefit of the 
Performance. Camden and Atlantic 
Railroad Co. v. May's Landing and Egg 
Harbor City Railroad Co., 19 Vroom 
530. The same rule holds e converso. 
If the other pa1-ty has had the benefit 
of a contract fully performed by the 
eo1porntiou, he will not be heard to ob-
ject that the contract and performance 
were not within the legitimate powers 
of the corporation. Chester Glass Co. 
v. Dewey, 16 Mass. 94; Rutland and 
Burlington Railroad Co. v. Proctor, 29 
Vt. 93; Union National Bank v. Mat-
thews, 98 U.S. 621; Parish v. Wheeler, 
22 N. Y. 494; Whitney Arms Co. v. Bar-
low, 63 Id. 62. And this is true with re-
lation to municipal as well as to private 
corporations . Mayor, &c. of New York 
v. Sonneborn, 113 Id. 423, 426; City of 
Buffalo v. Balcom, 134, Id. 532." 

Ln Dintenfa.ss v . 1'Villat Fil-In Corvorat ion-
108 N. J. Eq. 195, it was contended that the 
agreement with the Borough of li'ort Lee was 
ultra vires because the Borough had no right 
to accept notes secured by a mortgage in pay-
ment of taxes. The Court held that defend-
ant had received certain benefits and it came 
too late with such plea. 

In Hudson Coop erative Loam As sociation, 
In c. ·v. Ho-rowytz-- 116 N. J. L. 605, in a suit 
upon a note for balance due thereon, the de-
fense was that the plaintiff was doing busi-
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ness as a banking corporation which it had no 
power to do. The Court held that defendant 
could not escape the obligation because this 
was a suit on an executed contract and that 
the defendant had received the benefits there-
from and used the money. 

The Court on page 609, said: 

"To allow a successful plea of ultra 
vires under such circumstances would 
not only be contrary to every instinct 
of fair dealing but also contrary to all 
principles of simple justice . Downs v. 
Jersey Central Power Co., 115 N. J. Eq. 
348; 170 At!. Rep. 835; affirmed, 117 N. 
J. Eq. 138; 174 At!. R<ap. 887. 

"'The doctrine of ultra vi res when in-
voked for or against a corporation is 
not allowed to prevail where it would 
defeat the ends of justic e or work a 
legal wrong.' Earle v. American Sugar 
Refining Co., 74 N. J. Eq. 751, 763; 71 
At!. Rep. 391, and cases therein cited." 

In Downs v. Jersey Central Po,wer mul 
Lip id Co.- 115 N. J. Eq. 348, the complainant 
filed his bill seeking to obtain redemption of 
certain shares of stock of defendant company, 
alleging fraud at the time of sale, in that an 
agreement was made that defendant would 
re-purchase the stock from plaintiff. Defend-
ant alleged that it was a public utility corpora-
tion and that it had no authority to make such 
a contract. The Cour t held that the· dBfense 
of ultra vires is not available to the defendant. 
On page 352, it said as follows: 
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"The defendant has accepted all the 
benefits of its agreement and seeks to 
hide behind its alleged incapacity as a 
means of escape from its liability. But 
aft er receiving th e frui ts of its bar-
gain, it is estopped to set up its own in-
capacity to make such a contract. The 
doctrine of estoppcl is applied in cases 
of this kind 'fo1· the pm·pose of compel-
ling corporations to be honest, in the 
simplest and commonest sense of hon-
esty.' Bradley v. Ballard, 55 lll., 413. 
The underlying pri nciple is that a cor-
poration cannot set up its own infirmi-
ty when it is unconscionable to do so. 
Rules of fair dealing apply alike to in-
dividuals and corporations. Louisville, 
N. 0. and C. Railroad Co. v. Flanaga n, 
113 Ind. 4•18; 14A C. J. 775 Par . 2845." 

The above cases and those not cited which 
are numer ous in this stat e and other sta tes 
amply support the doctri ne that where a per-
son or corporation has entered into a contract 
with another and accepted the fruits thereof, 
it cannot after a great many years plead that 
the bargain it made was illegal, without re-
storing the other into a status quo position. 
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POINT III 

A 

The plaintiff does not deny that cemetery 
lands are exempt from general taxation when 
actually set apart and used for burial pur -
poses (1 Rev. Stat. 1937-8:2-27). It does how-
ever assert that the statute re lating to exemp-
tion is not in issue in th is case. The ordinance 
of 1905 is not a statute taxing the land and 
properties of the defendant such as would be 
invalid under said ordinance if b1·ought before 
the Court for review. The requirement to pay 
under said ordinance arises under a contr act 
and is a voluntary payment and therefore dis-
tingu ishable from a tax . 

The power of the state and any of its sub-
divisions to t ax its citizens is the power to im-
pose taxes for the support of the government 
in return for the genera l advantages and pro .. 
tection which the government affords the tax-
payer and his property. A tax is not a vol-
untar y payment or donation but is an en-
forced contribution. The obligation to pay 
taxes is not derived from any contract be-
tween the State and the individual taxed. 

This doctrine is enunciated by our Supreme 
Cour t in City of Oa,!,den v . All w ---26 N. J. L. 398, 
where on page 398 it said. 

"A tax, in its essential characteri s• 
tics, is not a debt, nor in the nature of a 
debt . A tax is an impost levied by au-
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thority of government, upon its citi-
zens or subjects, for the support of the 
state. It is not founded on contract or 
agreement. It operates in invitum. 
Peirce v. The City of Boston, 3 Mete. 
520. A debt is a sum of money due by 
certain and express agreement. It 
originates in, and is founded upon con-
tract express or implied." 

The above language is followed in the case 
of Balcer v . Omnge , 95 N. J. L., page 365. 

In Colwnlnis Cit-izens' 1'elephone Co. v. City 
of Colwnbus-104 N. E., p. 534, which involved 
a suit for a percentage of receipts of the com-
pany pursuant to a franchise granted by the 
City to use the streets, one defense was that 
such payments are a tax for general revenue 
and unauthorized. 

The Court on page 535, said: 
"The debtor company accepted the 

grant, acquiesced in its terms during 
three years and has enjoyed all its priv-
leges and emoluments. The Company 
was free to prnmise the annual pay-
ment, or refuse the grant. Certainly 
the demand for a debt thus voluntarily 
incurred as a recompense for a grant 
can with no propriety be called a tax in 
any sense. A tax is imposed by sover-
eign power; it creates an involuntary 
obligation." 

In the instant case, it is not claimed that the 
monies due the plaintiff are a tax imposed 
against defendant's will and in contravention 
of the provisions of the Rural Cemeteries Act. 
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The claim is based, however, upon the con-
tractual undertaking entered into by the de-
fendant in consideration of the plaintiff grant-
ing it permission to locate and operate a ceme-
tery, which consent under legislation then in 
existence it was necessary to first receive. De-
fendant accepted this cQntract and cannot 
deny doing so, for it has exercised the privi-
leges granted by the ordinance foe thirty-
three yeai·s and reaped the benefits. 

The ordinance in question is not a taxing 
ordinance or an exercise of the police power 
of the City. It is a contract for the payment 
of certain monies and not violative of the pro-
visions of the Rural Cemeteries Act. 

See also: 
Neicport v. South Covington-- 11 S. W. 

954. 
f' lattbu,·g v. People's Tel. Co.--138 Mo. 

App. 306. 
Trenton v. Tr enton 8t. R . R. Co.-- 72 N. J. 

L. 317. 
Fi elder s v . North Jersey R . IL Co. - a!J 

Vroom 343. 

B 

It is well settled in this state that exemp-
tions from payment of taxes are not favored, 
and statut es granting immunity from taxa-
tion must be strictly construed against the 
grantee, as it is in derogation of the sovereign 
authority and of common right. 



32 

So also any agreement or waiver of such ex-
emption should be construed in favor of the 
sta te' s right to tax. 

Assuming but not conceding that the charge 
of one dollar per interment is a tax which is 
prohibited by the statute, th e fa ct that the de-
fendant applied for the consen~ proceeded to 
locate the cemetery in accordance with the 
ordinance and operated it for the last thirt y-
three years, is certainly a waiver of the statu-
tory exemption, and the defendant at this late 
date is estopped from challenging its validity. 
It is well settled that a contract waiving an 
exemption from taxation under a stat ute is a 
valid one and not contrary to public policy. 

In Given v. Wright-41 N. J . L. 478, affirmed 
48 N. J. L. 455, the question as to the right to 
tax certain lands arose . By an act of the leg-
islature certain lands upon which Indians 
were to reside, were declared to be exempt 
from taxation. A tax levied thereon was held 
to be illegal and so also an act of the legisla-
ture repealing the exemption clause. After 
the last decision and for a period of sixty or 
more years the lands were assessed and taxes 
paid thereon. Thereafter the power to levy 
taxes was challenged and the Court held: that 
in view of the fact that the owners, with full 
knowledge of their rights, paid the taxes for 
so long a period, a conclusive presumption 
arose that by some convent ion with the state 
the rig ht to exemption was surr ender ed. 

In Given v. Wri_ql,1- U7 U.S. 648, page 656, 
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on writ of eror issued to the New Jersey Su-
preme Court, Mr. Justice Bradley speaking 
for the United States Supreme Court said: 

"If an exemption from taxation can 
be lost in any case, by long acquiescence 
under the imposition of taxes, it would 
seem that an acquiescence of sixty 
years , and, indeed, a much shorter per-
iod, would be amply sufficient for this 
purpose, by raising a conclusive pre-
sumption of a surrender of the privi-
lege. An easement may be lost by non-
user in twenty years, and even in a less 
time if it is affected by positive l ets of 
invasion. A franchise may be lost in 
the same way, nonuser being one of the 
common grounds assigned as a cause 
of forfeiture. 3 Bl. Com. 262. 1Ex-
ernption from taxation bein_q a special 
pr iv ilege gr anted by the qovern rnent 
to an indiv idual, eith er in gro;s , or as ap-
pur tenant to his fr eehold, is a franchise . 
Noniisc r f or sixty, or ev en thir ty y ears , 
may we ll be regarded as p resumpt 'lve 
proof of Us abandonment or surrenrJe,r.1 

The present case is a strong one. The 
nonuser consists of acquiescence in ac-
tual taxation, or an actual invasion of 
the fr anchise, year by year , for a per-
iod of years reaching almost beyond 
the memory of man . It is not merely a 
case of nonuser, but one of disaffirm-
ance of the privilege for this long per -
iod." (Italics Ours) 

In the case at bar there is more than a pre-
sumption which th€ Court in the Give n " · 
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Wrig ht case said was sufficient. We have here 
an express undertaking by the acceptance of 
the ordinance to pay a stipulated sum each 
year, and if such payment is a tax, there cer-
ta inly is an express contract made by the de-
fendant to waive the provisions of the Rural 
Cemeteries Act which entitl ed it to an exemp-
tion from taxes imposed against it. 

POINT IV 

Although the City has not hereto fore ac-
tualiy brought suit for th e fees due it under 
the ordinance , it did not in fact waive its right 
to do so, but on the contr ary has claimed such 
right in the fa ce of refu sal by defendant to 
pay, and authorized proceeding s for collec-
tion (Page 19, lines 34-42 and page 20, lines 
1-8). 

The law in this Stat e is clear that the fail-
m·e of a municipality to act, does not bar pub-
lic rights or result in a presumption of release 
thereof. 

Tn Jersey City 1;. North J ersev Street Rail-
way Oo.-72 N. J. L., page 383, at page 392, the 
Court said: 

H It -is true, the pleas aver that the com-
pa ny ceased to pay license fee.~ with J.lic 
c011sent mid a.pvrova l of Uie vlaintiff. B11t 
the pl aintiD' is a 11umicipal corp01"tlt-ion, :'1 
pu.blic body vo litic, actin,tJ for rmbtic vur-
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pose s only, through agents of limited pow-
ers chosen by the people for defin ed 1mb-
lic purpo ses. Our «ttentio ,n is not cnllerl 
lo anything in the charter of Jersey Oily, 
or in wny oth er act of th e legi slature, that 
enipowered tlie municipal authorities of 
/,hat cit;y either to bar the pnblic -rights by 
-non .. -acl'ion OF to participate in the f-1mc-
tions of the ge·neral legisla.t ttr e of th~ 
S tat e by assuming to place a constructfou 
·uvon its legislat ive acts." (ltali cs ours) 

In J ersey City v . North Jer sey Str ee t Rail-
wa.y Co.~-78 N. J. L,, page 72, the plea of re-
lease was raised by the pleadings, the City 
having failed to collect the fees since 1868 
while suit was instituted about 1909. It was 
claimed that there was a presumption of a 
release which was not rebutted. The Court 
there said that when the party is a municipal 
corporation, the authority to execute a re-
lease must appear before the execution can 
be presumed. 

The Court on page· 75 said: 
"The failure to exact the license fees 

does not lead irresistibly to the conclu-
sion that there was a release; the more 
natural inference is that the financial 
officers failed to assert the city's claim, 
but such failure would not bar the 
claim until the statute of limita-
tions had run, and here there was no 
express exemption or release as in 
Wells v. Savannah,'' 

The defendant has not shown th<i authority 
of the plaintiff to bar the latter's rights under 
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the ordinance because of failure to bring suit 
heretofore. 

POINTY 

The defendant cannot avail itself of the 
ground of appeal set forth as No. 16, that it 
is a charitable trust. 

Now here in the pleadings before the tr ial 
Court does there appear the contention that 
the defendant is a charitable trust. It was 
not considered by the Court below, except up-
on insist,-nce of the defendant that the instant 
case can be distinguished from the cases cited 
here in embodying principles of law with re-
spect to street using corporations, on the 
ground that it is a charitable trust. 

It is rai sed for the first time as a ground of 
appeal. 

This Court has refused to consider a ques-
tion not raised and argued in the Court below 
unless it goes to jurisdiction or involves pub-
lic policy. 

Pimk v. Botany Wor sted Mille-105 N. ,f. 
L. 648. 

A. Makrny, Tnc. 11. McCidlough- 103 N. J. 
L. 346. 

Shaw v. Bender -9 0 N. J. L. 147. 
Slate v. Heyer--89 N. J. L. 187. 

Without waiving the above point, we pro-
ceed to an analysis thereof . In the language 
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of ground of appeal No. 16, it is difficult to 
find what error is complained of. Admittin g 
for the purpo se of the argument that the de-
fendant is a char itable trust , does it now con-
tend that the Supre me Court was without jur-
isdiction in the matter? If that be so, such 
content ion is without merit, as the· record on 
its face, shows that the Court below had jur-
isdiction of the parties and the matter. 

If the defenda nt attempts to argu e that as 
a charitable tr ust it could not enter into th e 
contract upon which suit is based , it is an-
swered by saying that a corporation havin g 
for its purpose the management of a charita-
ble tru st is bound by the same rules of laws 
with relation to contrac ts , as other corpora -
tions. If it has the power to mak e contracts it 
can be sued for a breach thereof . (11 C. J . 
374, Sec. 105). 

A cemetery has all the general power s and 
privileges of a corporation. This is express ly 
provided in the statute concerning Rural 
Cemeteries (8 :1-3 Revised Statu tes 1937-
Sour ce Rev. 1877, page 100, Sec. 3, C. S. p. 37:3, 
Sec. 3). 

ln A tlns Fence Co. v . TVesl Ridg elawu 
Cemetery- 110 N. J. Eq. 591, this Court held 
that a corporation organized under the Rural 
Cemetery Act can have creditors even though 
they are by law deprived of the usual method s 
of collectin g their claims. Such a finding pre-
supposes the power to make contracts. 

The defe ndant, ostensib ly asserting its 
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right to operate the cemetery, now pleads tha t 
it could not have accepted the liability im-
posed upon it by the ordinance because it is 
a charitable trust. Having all the attributes 
of a private corporation, subject only to re-
strictions set forth in the Rural Cemeteries 
Act, defendant cannot escape a just obligation 
owing to the general public, by proclaiming 
itself a public trust. 

CONCLUSION 

It is respectfully urged that the action of 
the trial Court in entering judgment for 
plaintiff, · City of Clifton, against defendant , 
East Ridgelawn Cemetery, should be affirmed. 

RespectfullJ~itted, 
J G.1)LUHY, 

Attorney for d of Coun6el with 
Plaintiff-Responde t. 
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Counsel for the respondent in his brief argues 
undor l' uint 5 that appella~t cannot avail himself 
of the Ground of Ap peal set forth as No. 16 (p. 
44), for the reason that it was not raised and 
argued in the court below. This is not so. 

All of the questions r aised in the Gro_unds of 
Appeal and argued in appellant's brief were 
raised and argued in the court below, and con-
side red by that court in ar r iving at its determi-
nation. 

At the conclusion of the trial tl1ere was a 
lengthy oral aTgurnent which was not taken <lo\VTI 
stenograp hically, in which all of these questions 
wcro most vigorous ly presented . 

I 

I 
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Jn addl tion, on page 2 of defendant 's memo-
rand mQ in th e cour t below t he questi on of 
chari tab ]e trus t was expl'essly ra ised. 1n fact, 
the ar gument on page s 5, 6, 7, 8, D, 10 and 11 of 
app ellant's br ief in this court , is pra ctically a 
verba tim copy fr om th e ar gument containe d in 
its memor and um in t h.e cour t be-low. 

The question of pu blic policy was considered 
by the tr ial court in its memorandum at the foot 
of page 29. 

The question o.f chari ta ble tru st was consirlered 
by t he t rial cour t in its memorandum at page 33. 

II 
Counsel for r espondent , in his · bri ef, cites 

numerous cases holdin g the gener al principle 
that a corpo ratio n hav ing accep ted th e benefits of 
a contr act will not be heard to disa vow any of 
its term s. Most of the cit ed cases involved ordi-
na ry corpo ra tions which have no stat ut ory re-
str ictions pl aced upon them. Thi s is, of cour se, 
generall y the law. Yet the cour ts of this sta te 
in re lation to cemeteri es org anized under the 
Rur al Cemetery Act, have l1eld that agreements 
made by cemetery associat ions to pay hal f of the 
pro ceeds of the sale of cemetery lands in pay -
ment for or as the pur chase pr ice of the convey-
ance of lan ds to th e cemete ry are again st tl1e 
scheme of the sta tute an<l unenforcea ble. 

See: 

East Ridgelawn Cemetery v. Frank, 77 
N. J. E q. 36; 

A ttorney General v. Linde-n Cemetery 
A ssociation, 85 N'. J . J~q. 501; 
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Atlas Fence Co. v. YVest Ridgelawn 
Cemetery-Docket 83/751; 

Unreported memorandum of V. C. Bige -
low filed September 20, 1933. 

Respectfully submitted, 

CAREY & LA~E 
Attorneys for Defenda,nt -Appellant. 

ROBERT CAREY, 

HARRY LANF. , 
Of Counsel. 

To be argued by HARRY LANE. 
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