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Notice and Ground of Appeal.

NOTICE AND GROUND OF APPEAL.

Filed October 18, 1921.

New Jersey Court of Errors and Appeals

Th e  St a t e  o e  N e w  J e r s e y ,
Plaintiff-Appellee,

v3.

Th e  Ci t y  o f  N e w a r k ,
Defendant-Appellant.

Action at Law

Notice and 
Ground of 
Appeal.

To Honorable Thomas F. McCran, Attorney-General of 
the State of New Jersey:

Sir :

Take No t ic e that the defendant appeals to the Court 
ot Errors and Appeals of the State of New Jersey from 
tte whole of the judgment entered in the above-entitled 
cause on the following ground:

■ A  ?hat the Court erred ™ granting plaintiff’s motion 
8 rike out the first separate defense interposed by the

Z l  A  % f Ch ° f the five counts of the ammided complaint of the plaintiff.

JEROME T. CONGLETON, 
Corporation Counsel, 

A t t o r n e y  o f  D e f e n d a n t - A p p e l l a n t .
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Summons.

SUMMONS.

Filed February 15, 1921.

Th e  S tate  o f  N e w  J er se y , t o  t h e  Ci t y  o f  N e w a r k :
You are summoned to answer the an-

il.. s .) nexed complaint of the State of New 
10 Jersey in an action at law in the Supreme

Court. And take notice that unless you file your answer 
to said complaint with the Clerk of the Supreme Court, 
at Trenton, within twenty days after service upon you 
of this writ and the annexed complaint, the plaintiff 
may proceed in the suit and judgment may be entered 
against you.

Witness, William S. Gummere, Chief Justice of the
Supreme Court at Trenton, this tenth day of February,
A. D. nineteen hundred and twenty-one.

20 3
ENOCH L. JOHNSON,

Clerk '

Tho ma s  F. Mc Cr a n ,
Attorney-General of New Jersey, 

Attorney.

\

30

40
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Amended Complaint.

COM PLAINT.

Filed February 15, 1921.

(Amended Complaint filed July 27, 1921.)

New Jersey Supreme Court
MERCER COUNTY.

The plaintiff, the State of New Jersey, says :

1. That the defendant, during the whole of the year
ending June 30, 1915, was'and still is a municipality of 
this State.

. That during the whole of said year ending, as afore-
said, defendant did divert the waters of a certain stream 
of this State, to wit, the waters of the Pequannock River, ' 3C 
or the purpose of a public water supply for said munici-

pality and has continuously diverted said water for the 
purpose aforesaid to and including December 31, 1919.

• That under the provisions of an act of the legis-
StT^rr^ ^ a ê’ entitled “ An Act to establish a 

 ̂e ater Supply Commission, and to define its powers 
J?  ̂ es’ and the conditions under which waters of 

is late may be diverted,” approved June 17, 1907, 
eing Chapter 252 of the Session Laws of 1907, the 

am was permitted to divert from the Pequannock 40

vs.

The  Cit y  or New ar k ,

St at e o f  Ne w  J e r se y ,

Defendant.

Plaintiff, Law.

20

F irst  Co u n t .

Mew Jersey State Lib ra s ,
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Amended Complaint.

River aforesaid an average daily free allowance of water 
to the amount of 36,241,666 gallons, said last mentioned 
amount being the amount of water which was being 
diverted by said municipality on June 17th, aforesaid, the 
date when the act aforesaid became effective and 
operative.

10 4. That the average daily. diversion of water by said
municipality during the period mentioned in paragraph 
one was 41,916,666 gallons, said amount so diverted being 
5,675,000 gallons in excess of the amount which said 
municipality was entitled to divert under the provisions 
of the act aforesaid.

5. That by virtue of the provisions of said act said 
defendant then and there became and was liable to pay 
to the State Treasurer for the use of the State for 
the excess so diverted an amount to be fixed by the State

2o Water Supply Commission at the rate of not less than 
one dollar nor more than ten dollars per million gallons.

6. That by virtue of the provisions of an act entitled 
“ An Act to establish a Department of Conservation and 
Development, and to consolidate therein the State Water 
Supply Commission, the Board of Forest Park Reserva-
tion Commissioners, the State Geological Survey, the 
Washington Crossing Commission, the State Museum 
Commission and the Fort Nonsense Park Commission,” 
approved April 8, 1915, the Board of Conservation and 
Development on the last mentioned date succeeded to and 
exercised and still exercises all the rights and powers, and 
performs all the duties theretofore exercised and per-
formed by or conferred and charged upon the State Water 
Supply Commission.

7. That said Commission fixed the sum of one dollar 
per million gallons as a license fee to be paid by said 
defendant for the amount of water so diverted by it in 
excess of its allowance, making the amount so due from 
said defendant for the whole year ending June 30, 1915,

40 the sum of $2,071.37.



Amended Complaint.

8. That said Commission certified the name of the 
defendant to the State Comptroller and the amount so due 
by said defendant for the diversion of waters, as afore-
said, to and including June 30, 1915, on the seventh day 
of February, 1916.

9. The State Comptroller, as provided by law, there-
upon promptly notified the defendant of its said in-
debtedness to the State.

10. That the sum specified in the notice by the State 
Comptroller to the defendant, as aforesaid, became and 
was payable on or before the first day of July then next.

11. That the defendant wholly failed and neglected 
to pay the amount so due or any part thereof to the State 
Treasurer on or before the first day of July, 1916, and 
still fails and neglects to make such payment as afore-

12. That the State Comptroller upon the failure of the
defendant to make such payment, as aforesaid, certified
on the first day of July, 1916, to the Attorney-General
the name of said defendant and the amount so due by
it, for collection, and it then and there became and was
t e duty of the Attorney-General to take immediate steps
,.° eô eet ^ e amount so due by an action in the name of 
the State.

. ^ le Plaintiff demands of the defendant the sum of
$2,071.37, the amount due from the defendant to the
P amtiff for the whole of the year ending June 30, 1915.

said.

f- The allegations of 
are here repeated.

Se co nd  Co u n t .

of paragraph one of the first count

2- The allegations of 
are repeated.

paragraph two of the first count

3- The allegations of 
count are here repeated.

paragraph three of the first
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Amended Complaint.

4. The average daily diversion of water by said munici-
pality during the whole of the year ending December 
31, 1917, was 46,300,000 gallons, said amount so diverted 
being 10,058,334 gallons in excess of the amount which 
said municipality was entitled to divert under the pro-
visions of the act aforesaid.

10 5. The allegations of paragraph five of the first count
are here repeated.

6. The allegations of paragraph six of the first count 
are here repeated.

7. The said Board fixed the sum of one dollar per 
million gallons as a license fee to be paid by said de-
fendant for the amount of water so diverted by it in 
excess of its allowance, making the amount so due from 
said defendant for the whole of the year ending Decem-
ber 31, 1917, the sum of $3,671.28.

20 8. That said Board finally certified the name of the
defendant to the State Comptroller and the amount so 
due by said defendant for the diversion of waters as 
aforesaid to and including December 31, 1917, on the four-
teenth day of February, 1918.

9. That the State Comptroller, as provided by law, 
thereupon promptly notified the defendant of its said in-
debtedness to the State.

10. That the sum specified in the notice by the State 
30 Comptroller to the defendant, as aforesaid, became and

was payable on or before the first day of July then next.
IT. That the defendant wholly failed and neglected to 

pay the amount so due or any part thereof to the State 
Treasurer on or before the first day of July, 1918.

12. That the State Comptroller, upon the f a i lu r e  of 
the defendant to make such payment as aforesaid, c e rtifie d  

on the first day of July, 1918, to the A t t o r n e y - G e n e r a l  

the name of the said defendant and the amount so due 
by it for collection and it then and there became and was 

40 the duty of the Attorney-General to take immediate steps
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Amended Complaint.

to collect the amount so due by an action in the name of 
the State.

The plaintiff demands of the defendant the sum of 
$3,671.28, the amount due from the defendant to the plain-
tiff for the whole year ending December 31, 1917.

Th ir d  Co u n t .

1. The allegations of paragraph one of the first count 
are here repeated.

2. The allegations of paragraph two of the first count 
are here repeated.

3. The allegations of paragraph three of the first 
count are here repeated.

4. The average daily diversion of water by said munici-
pality during the whole of the year ending December 31, 
1918, was 49,895,890 gallons, said amount so diverted 
being 13,654,224 gallons in excess of the amount which 
said municipality was entitled to divert under the pro-
visions of the act aforesaid.

5. The allegations of paragraph five of the first count 
are here repeated.

b. The allegations of paragraph six of the first count 
are here repeated.

7. The said Board fixed the sum of one dollar per 
nu ion gallons as a license fee to be paid by said de- 
endant for the amount of water so diverted by it in 

excess of its allowance, making the amount so due from 
sai defendant for the whole of the year ending De-
cember 31, 1918, the sum of $4,983.79.

8. That said Board finally certified the name of the
dn eiRan  ̂ m Comptroller and the amount so
afG  ̂ sa^  defendant for the diversion of waters as

oresaid to and including December 31, 1918, on the
r eenth day of February, 1919.

it

40
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Amended Complaint.

9. That the State Comptroller, as provided by law, 
thereupon promptly notified the defendant of its said in-
debtedness to the State.

10. That the sum specified in the notice by the State 
Comptroller to the defendant, as aforesaid, became and 
was payable on or before the first day of July then

10 next.

11. That the defendant wholly failed and neglected to 
pay the amount so due or any part thereof to the State 
Treasurer on or before the first day of July, 1919.

12 . That the State Comptroller, upon the failure of 
the defendant to make such payment as aforesaid, certified 
on the first day of July, 1918, to the Attorney-General 
the name of said defendant and the amount so due by 
it for collection and it then and there became and was 
the duty of the Attorney-General to. take immediate steps

20 to collect the amount so due by an action in the name of 
the State.

The plaintiff demands of the defendant the sum of 
$4,983.79, the amount due from the defendant to the 
plaintiff for the whole of the year ending December 31, 
1918.

F o u r t h  Co u n t .

30 1. The allegations of paragraph one of the first count
are here repeated.

2. The allegations of paragraph two of the first count 
are here repeated.

3. The allegations of paragraph three of the first 
count are here repeated.

4. The average daily diversion of water by said 
municipality during the whole of the year ending De-
cember 31, 1919, was 44,943,009 gallons, said amount so 
diverted being 8,701,343 gallons in excess of the amount

40
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Amended Complaint.

which said municipality was entitled to divert under the 
provisions of the act aforesaid.

5. The allegations of paragraph five of the first count 
are here repeated.

6. The allegations of paragraph six of the first count 
are here repeated.

7. The said Board fixed the sum of ore dollar per 
million gallons as a license fee to be paid by said de-
fendant for the amount of water so diverted by it in 
excess of its allowance, making the amount so due from 
said defendant for the whole of the year ending D e-
cember 31, 1919, the sum of $3,175.99.

8. That said Board finally certified the name of the 
defendant to the State Comptroller and the amount 
so due by said defendant for the diversion of waters as 
aforesaid to and including December 31, 1919, on the 
fourteenth day of February, 1920.

9. That the State Comptroller, as provided by law 
thereupon promptly notified the defendant of its said 
indebtedness to the State.

10. That the sum specified in the notice by the State 
omptroller to the defendant, as aforesaid, became and

next Payab e °n or before the first day of July then

the defendant wholly failed and neglected 
e am(mnt so due or any part thereof to the 

192a easurer 0n or before the first day of July,

th ed efS f St?te ComPtroller> upon the failure of 
on the T V 0 make SUch payment as aforesaid, certified 
the n _  St. day °f  July’ 1920’ t0 tlle Attorney-General 
it for defendant and ^ e  amount so due'by
the dutv nf C+u0n .aild ^  fhen and there became and was 
to collppt 6 Attorney-General to take immediate steps
of the State6 am°Unt so due by an action in the name

1 (

40
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Amended Complaint.

The plaintiff demands of the defendant the sum of 
$3,175.99, the amount due from the defendant to the 
plaintiff for the whole of the year ending December 31, 
1919.

F i f t h  Co u n t .

1. The allegations of paragraph one of the first count 
are here repeated.

2. The allegations of paragraph two of the first count 
are here repeated.

3. The allegations of paragraph three of the first 
count are here repeated.

4. The average daily diversion of water by said mu-
nicipality during the whole of the year ending De-
cember 31, 1920, was 47,721,585 gallons, said amount so 
diverted being 11,479,918 gallons in excess of the amount

2q which said municipality was entitled to divert under the 
provisions of the act aforesaid.

5. The allegations of paragraph five of the first count 
are here repeated.

6 . The allegations of paragraph six of the first count 
are here repeated.

7. The said Board fixed the sum of one dollar per 
million gallons as a license fee to be paid by said de-
fendant for the amount of water so diverted by it in 
excess of its allowance, making the amount so due from 
said defendant for the whole of the year ending Decem-
ber 31, 1920, the sum of $4,201.65.

8. That said Board finally certified the name of the 
defendant to the State Comptroller and the amount so 
due by said defendant for the diversion of waters as 
aforesaid to and including December 31, 1920, on the 
tenth day of February, 1921.

9. That the State Comptroller, as provided by law, 
thereupon promptly notified the defendant of its sai 
indebtedness to the State.40
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Amended Complaint.

1 0 . That the sum specified in the notice by the State 
Comptroller to the defendant, as aforesaid, became and 
was payable on or before the first day of July then 
next.

11. That the defendant wholly failed and neglected
to pay the amount so due or any part thereof to the State 
Treasurer on or before the first day of July, 1921. i 0

12. That the State Comptroller, upon the failure of 
the defendant to make such payment as aforesaid, certi-
fied on the first day of July, 1921, to the Attorney-General 
the name of said defendant and the amount so due by it 
for collection, and it then and there became and was 
the duty of the Attorney-General to take immediate steps 
to collect the amount so due by an action in the name 
of the State.

The plaintiff demands of the defendant the sum of 
$4,201.65, the amount due to the plaintiff for the whole ™ 
year ending December 31, 1920.

The plaintiff demands damages from the defendant 
on the first count amounting to $2,071.37, together with 
interest from the first day of July, 1915.

The plaintiff demands damages from the defendant on
e second count amounting to $3,671.28, together with 

interest from the first day of July, 1918.
demands damages from the defendant on

C°nnt amountin^ t0 $4,983.79, together with 
nterest from the first day of July, 1910. -30

al /  hjaintiff demands damages from the defendant on
tere 1 ^  araounting to $3,175.99, together with in-
terest from the first day of July, 1920.
on tKo LTlliT demands damages from the defendant 
interest f C°ant amoilntlng to $4,201.65, together with 
of suit fr°m the firSt day ° f Ju ly’ 1921> besides c°sts

THOMAS F. McCRAN, 
Attorney-General of New Jersey,

Attorney of Plaintiff. 40
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Answer.

ANSW ER.

Filed August 23, 1921.

NEW JERSEY SUPREME COURT.

Me r c e r  Co u n t y .
10  __________________ _________

S t a t e  o f  N e w  J e r s ey ,

vs.

Th e  Ci t y  o f  N e w a r k ,

Plaintiff,

Defendant.

Action at Law. 

Answer.

The defendant, The City of Newark, a municipal cor- 
2q poration of the State of New Jersey, says that:

Answer to F irst Count.

1. It admits the first paragraph.
2. It admits the second paragraph.
3. It denies the third paragraph.
4. It denies the fourth paragraph.
5. It denies the fifth paragraph.
6. It admits the sixth paragraph.
7. As to the statement contained in the seventh para-

graph, that the said commission fixed the sum of one 
dollar per million gallons as a license fee to be paid by 
the defendant for the amount of water so diverted by it, 
in excess of its allowance, the defendant has not any 
knowledge or information thereof sufficient to form a be-
lief, and it denies the right of said commission to fix said 
sum charged against it, and that there is any sum due 
from the defendant to the plaintiff as alleged in said 
paragraph.

40
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A n s w e r .

8. As to the statement in the eighth paragraph, de-
fendant has not any knowledge or information sufficient 
to form a belief, and therefore neither affirms nor denies 
the same, but leaves the plaintiff to make such proof 
thereof as it may deem proper.

9. It denies the ninth paragraph.
10. It denies the tenth paragraph. 10
11. It denies the eleventh paragraph.
12. As to the statement in the twelfth paragraph, 

defendant has not any knowledge or information thereof 
sufficient to form a belief, and, therefore, neither affirms 
nor denies the same, but leaves the plaintiff to make 
such proof thereof as it may deem proper.

Answer to Second Count.

1. The answers to paragraphs 1 . 2, 3, 4, 5, 6, 7, 8, 9,
10, 11 and 12 of count 1  are here repeated as the de- 20
fendant’s answers to the corresponding paragraphs of 
count 2.

Answer to Third Count.

1. The answers to paragraphs 1 , 2, 3, 4, 5, 6, 7, 8,
/  a an  ̂ ^  coimt 1  are here repeated as the de- 
en ant’s answers to the corresponding paragraphs of 

count 3. I  ^

Answer to Fourth Count. _ 30

10̂  i answers to paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9,
’ , and 12 of count 1  are here repeated as the defend- 

s answers to the corresponding paragraphs of count 4.

Answer to Fifth Count.

jÔ ii answers to paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9,
ant’« a 12 °f C°Unt 1  are here rePeated as the defend-
er o^nSTe Ŝ corresPOI1ding paragraphs of count 5 of 
ne ainended complaint herein.
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Answer—First Separate Defense.

First Separate Defense to each of the Five Counts of 
the Amended Complaint.

1. That by virtue of an act to incorporate a com-
pany to form an artificial navigation between the Passaic 
and Delaware Rivers, passed on the thirty-first day of 
December, eighteen hundred and twenty-four, as found in 

10 the pamphlet laws of that year at page 158, which act 
was expressly made a public act and required to be judic-
ially referred to by all Judges, Justices and others with-
out being specially pleaded, and the various supplements 
and amendments thereto, including especially an act 
passed on the fifth day of March, eighteen hundred and 
thirty-six, and found in the pamphlet laws of that year 
at page 262, the State of New Jersey granted unto the 
Morris Canal and Banking Company, which by said or-
iginal act was incorporated and given authority to con- 

20 struct an artificial navigation between the Delaware 
River at or near Easton and the Passaic River at or 
near Newark, the right and privilege to take and appro-
priate the waters of the State of New Jersey which 
should be required by said company, to build, operate 
and maintain such canal or artificial navigation; that by 
another act of the New Jersey Legislature passed on the 
twenty-sixth day of January, eighteen hundred and 
twenty-eight, entitled “ An Act to Authorize the Morris 
Canal and Banking Company to extend the Morris Canal 

^  to the Waters of the Hudson,” the said company was 
given the right to extend the said proposed canal from 
the Passaic River at the City of Newark to the Hudson 
River at or near the City of Jersey City to the same 
effect as if it had originally been authorized by its char-
ter to construct a canal or artificial navigation to con-
nect the waters of the Delaware near Easton with the 

. waters of the Hudson River at or near the City of 
Jersey. City.

2. That by said Act of the New Jersey Legislature of 
40 the fifth day of March, eighteen hundred and thirty-six,
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Answer—First Separate Defense.

it was enacted that on such navigable feeder or feeders, 
as by virtue of that act, or the act of the original incor-
poration of the Morris Canal and Banking Company 
may be constructed by the Canal Company, for the pur-
pose of conducting into the Morris Canal the waters of 
Long Pond now known as Greenwood Lake or other 
waters that may be requisite for the supplying of the 
said canal, the Canal Company was authorized to charge 
and receive the same rates of toll as were then lawful 
and chargeable upon the canal, and that in order to 
enable the Canal Company to procure the requisite lands 
and premises and construct the several basins, reservoirs 
and feeders authorized by the act of incorporation of the 
Canal Company and the amendments thereto, The Mor-
ris Canal and Banking Company was authorized to in-
crease its capital stock to an amount not exceeding six 
hundred thousand dollars ($600,000).

3. That shortly after the passage of said Acts of the 0 
New Jersey Legislature, the said The Morris Canal and 
Banking Company did, at large expense, by the construc-
tion of dams and feeders and the diversion of waters 
from lakes, ponds and streams, take and appropriate, and 
thereby acquire the right to take and continue to use the 
waters so appropriated; that included in the waters so 
taken and appropriated pursuant to the legislative au-
thority before named was the water that is now being 
nsed by the City of Newark in the quantities and amount 30 
set out in the complaint in this suit, and thereby the 
said The Morris Canal and Banking Company acquired 
from the State of New Jersey the right to use the waters 
so appropriated and diverted as aforesaid; that contin-
uously thereafter the said The Morris Canal and Bank- 
jug Company, having so acquired from the State of

ew Jersey the right to use said waters, continued to 
ise and enjoy them in the maintenance and operation of 
Said eanal until the month of May, eighteen hundred and 
Severn)-one; that on March fourteenth, eighteen hundred
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Answer—First Separate Defense.

and seventy-one, the Legislature of New Jersey passed 
a further supplement to the charter of the Morris Canal 
and Banking Company known as Chapter CLIII of 
Pamphlet Laws of that year entitled “ A Further Sup-
plement to an Act to Incorporate a Company to Form 
an Artificial Navigation between Passaic and Delaware 

10 -^vers>” passed December thirty-first, eighteen hundred 
and twenty-four, by the second section of which act it 
was made lawful for the Morris Canal and Banking 
Company or its lessee or lessees to use the surplus waters 
of the said canal of said company or any of its feeders, 
not needed for the purpose of navigation in furnishing 
and supplying the inhabitants of any city, town or vil-
lage along the line of said canal or in the vicinity thereof 
with a sufficient quantity of pure and wholesome water 
for manufacturing or domestic or other uses, and to make 
contracts with corporate authorities of any such city, 

20 town or village or with individuals for said supply of 
water for such compensation as it may be mutually agreed 
upon and to erect said works and make such alterations 
in said canal as may be necessary or proper to enable 
said company or its lessee or lessees to furnish such 
supply of water from the said Canal, and by the same act 
The Morris Canal and Banking Company was authorized 
to lease the canal, together with all its boats, property 
and works, appurtenances and franchises to any person 

3 o °r persons or corporation either perpetually or for such 
short a time and upon such rates and agreements as 
may be agreed upon between the contracting parties; 
that in pursuance to the power contained in said act The 
Morris Canal and Banking Company on the fourth day of 
May, eighteen hundred and seventy-one, executed and de-
livered to the Lehigh Valley Railroad Company a per-
petual lease on the entire canal and navigation works of 
the Canal Company as the same were then laid and 
constructed from the Delaware River at Phillipsburg to 
the Hudson River at Jersey City.

40
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Answer—First Separate Defense.

4. That on April 2, 1888, the New Jersey Legislature 
passed an act entitled ‘i An Act to authorize any of the 
municipal corporations of this State to contract for a 
supply or a further or other supply of water therefor,” 
known as Chapter CCL of the Pamphlet Laws of 1888, 
which authorized any municipal corporation of New Jer-
sey to enter into a contract with any water company or pq

I- other company for a term of years for obtaining and fur-
nishing of a supply, or a further or other supply of water 
to such municipal corporation for the purpose of extin-
guishing fires and for such other lawful uses and pur-
poses as may be deemed necessary or convenient, pro-
vided that no such contract shall be made for a period 
longer than twenty-five years in any one term, and pro-
vided further that such contract may contain an option 
for the acquiring by such municipal corporation of the 
land, water and water rights for such supply on terms 
to be fixed in said contract. ^

5. That pursuant to said Chapter CCL of the State 
Laws of 1888, The City of Newark being desirous of 
procuring for the present and future needs of the City 
of Newark a supply of pure and wholesome water for 
domestic purposes, the extinguishment of fires, and other 
lawful uses, entered into a contract in writing with the 
Lehigh Valley Railroad Company, a corporation of the 
State of Pennsylvania, and the East Jersey Water Com-
ply, a corporation organized under the general laws of 3-0 
file State of New Jersey, for the purpose of procuring
„or sa^  The City of Newark such a supply of water 
tor tlle sum of six millions dollars ($6,000,000).

• That in aid of said contract and for the purpose 
t i the Lehigh Valley Railroad Company and

16 ®as  ̂ Jersey Water Company to perform their cov-
enants in said contract contained, The Morris Canal and
rô  d '̂omI)anN united with The Lehigh Valley Rail- 
oa ompany in the assignment and conveyance to the
as ersey Water Company of such water and water 40
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Answer—First Separate Defense.

rights of the Pequannock Watershed, the Wynockie Wa-
tershed and the Ramapo Watershed as shall or may be-
come necessary to enable the East Jersey Water Com-
pany to perform its part of said contract with The City 
of Newark.

7. That immediately after the execution of said con- 
10 tract the East Jersey Water Company proceeded to lo- 

cate, build and construct in one of the watersheds withinr 
the State of New Jersey, on a tributary of the Passaic 
River, known as Pequannock Watershed, embracing lands 
within Morris, Passaic and Sussex Counties in this State, 
certain large reservoirs, and also a pipe line to conduct 
water therefrom to the distributing reservoirs of the 
City of Newark, and to make and construct works and 
buildings for this purpose and secure lands, water and 
water rights therefor.

2 q  8. That it was, among other things, agreed by the 
parties to said contract, that The City of Newark should 
have the right at any time after the contract had been 
executed, and until within one year after the date of the 
final completion of all the works built and constructed 
to terminate that part of the contract which provided 
for the purchase of water by the City of Newark from 
the East Jersey Water Company by the million gallons, 
by exercising the option therein given and to become 
the owner absolutely in its own right of the lands, water, 

30 water rights, rights of way, dams and reservoirs and 
works constructed by the East Jersey Water Company 
for the purpose of said contract with all other appur-
tenances upon certain terms and conditions therein ex-
pressed; that The City of Newark by resolution adopted 
by its Common Council October 11, 1889, approved by 

. its Mayor October 15, 1889, and adopted by The Newark 
Aqeduct Board November 6, 1889, exercised this option 
of purchase.

9. That in and by the fifth paragraph of the said 
40 contract, the East Jersey Water Company agreed that
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all the works necessary to be constructed, which should 
be capable of delivering to The City of Newark fifty mil-
lions gallons per day for each and every day for all 
time, should be finished on or before May 1 , 1892, on and 
after which date all the water agreed to be furnished 

- should be ready for delivery by gravity both at high 
service and low service to The City of Newark.

10. That the East Jersey Water Company on or 
about May 2, 1892, claiming that it had fully performed 
its contract and had provided works and buildings re-
quired by said contract, and had obtained and secured all 
the lands, water and water rights required therefor, and 
alleging its readiness and willingness to make title there-
for and to convey and transfer the same to The City 
of Newark, requested that four million dollars of bonds 
of the City of Newark be delivered to it, or, if the city 
should so elect, four million dollars in current money 
of the United States to be paid to it in accordance 
with the ninth paragraph of said contract; that said con- 
iact also provided that upon making such payment, the 
ast Jersey Water Company should immediately convey 

to the City of Newark, free and clear of the claims and 
demands of every person and persons whatsoever, the 
ams, resorvoirs, reservoir sites, conduit or conduits and 

ail the works of every nature and kind built and con- 
s rue ed by the East Jersey Water Company as required 
y e terms of the said contract for the purpose of fur- 

n!S ir*p tlle suPPly of water therein contracted to be f ur- 
mshedUy the East Jersey Water Company to the city,
» i , a appurtenances, together with water and water 
g s sufficient to supply fifty million gallons of water 
iy  torever, by good and sufficient conveyance in law 
invest the city with the title thereto absolutely.

fnrni at the time such demand was made the water
thrm^wi rougk t'kis new source of water supply, and 
Comn r works constructed by the East Jersey Water 

i any lad just been turned into the reservoirs of the
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city for use by the said city, but the city alleged that the 
works provided by the said water company had not been 
fully completed, and that the capacity of the said works 
to deliver fifty million gallons per day was in fact in-
adequate and that the title to the property required for 
the purpose of the contract by the said water company 

10 had not been perfected and the city, therefore, refused 
to make such payment.

12 . That the East Jersey Water Company desired to 
secure payment to it of part of the money, or the delivery 
lo it of part of the bonds to be delivered to it upon the 
completion of its contract, and the city desiring to use 
the water through the works then constructed, entered 
into a subsequent and supplemental contract on August 
1, 1892.

13. That by virtue of the last mentioned contract, the 
20 city executed and delivered to the Water Company four

millions of dollars of bonds, and deposited the bonds of 
a like character in the sum of two million dollars with 

/h e  Fidelity and Title Company of the City of Newark, 
a trustee selected by the parties, to be held by the said 
trustee and delivered to the Water Company at the time 
that the conditions mentioned in the said contract were 
fully performed on the part of the said Water Company, 
and that simultaneously with the making of the last men-
tioned contract and for the purpose of still further secur- 

30 ing the *city against any default of the performance of 
its obligations, the Water Company made and executed 
to the city a bond in the penal sum of five hundred 
thousand dollars and deposited with the trustee aforesaid 
five hundred thousand dollars in bonds of the City of 
Newark, for the purpose of better securing to the city the 
performance by the Water Company of its obligation« to 
complete and perfect title to the ’ lands, water and water 
rights to which the city was entitled under the original 
contract, and the payment of all claims or damages 

40 which might be made against the Water Company or
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the City of Newark in securing such lands, water and 
water rights, and that the pipe line or conduit which 
had been constructed by the Water Company for the 
purpose of conveying water to the said city should be 
found, when tested, sufficient to answer the requirements 
of the said contract.

14. That immediately upon the execution of said sup- 10 
plemental contract and bond the East Jersey Water 
Company made, executed and delivered to the city a 
deed of conveyance of the water and water rights for
the purpose of enabling it to fulfill and perform its cov-
enants with the city, that said deed is dated as of May 
2, 1892, and a true copy of the same as made and ex 
ecuted by the Water Company and delivered to the said 
city is annexed to this answer and marked “ Exhibit A ” 
and made part hereof.

15. That after the payment by the city to the Water 2o 
Company and the transfer to it of the title to certain 
water and water rights by the Water Company and prior
to May 1 , 1896, it became apparent that the pipe line 
constructed by the Water Company was not of sufficient 
size to meet the requirements of the said contract, and 
t at it was impossible to convey and deliver by means 
o the construction then made, at the receiving reservoirs 
of the City of Newark, fifty million gallons water daily, 
an that the company would be required in order to com- 
P y with the requirements of said contract to enlarge - 

e capacity of the said pipe line for the delivery of 
he said water, so that on or about May 1, 1896, the 
1 y of Newark entered into a further additional and 

supplemental contract with the Water Company.
16. That soon after the making of the last mentioned 
i ract with the Water Company the Water Company,

a I8™  therewith, proceeded to construct and lay down
locaf00̂  • r̂om the Macopin Intake Reservoir
r a e . ln ĥe Pequannock Watershed, to the receiving 
reservoir at Belleville. 40
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17. That at or about this time it became apparent that 
the capacity of the reservoirs built and constructed in 
the watershed was insufficient to furnish to the city at 
all times the daily supply of fifty millions gallons required 
by the aforesaid original contract, and that it would 
be necessary to impound therein a larger quantity of

10 water than the reservoirs therein provided would con-
tain. That the Water Company, during the year 1896, 
proceeded to build and construct within the watershed 
and upon a branch of the said Pequannock Eiver above 
the point at which the Oak Ridge Reservoir is located, at 
or near the village of Canistear, another large reservoir 
for impounding water, known as the “ Canistear Reser-
voir. ”

18. That at or about the same time the Water Com-
pany obtained additional rights to lands covered by the

2q waters of Echo Lake, and the lands surrounding the same, 
and constructed a diverting dam, thereby increasing the 
drainage area contributary to the said lake.

19. That as the city insisted that the capacity of the 
reservoirs located at Oak Ridge and Clinton, and of 
Maeopin Intake at or near Smith’s Mills, mentioned and 
described in the conveyance to the City of Newark by 
the Water Company, dated May 2, 1892, was wholly in-
sufficient to regulate the flow of water and make diver-
sion therefrom into the pipe lines in such quantity as to

. • furnish a daily supply of fifty million gallons forever, 
and that for this purpose it would be necessary for the 
city to have the control and the title to the Canistear 
Reservoir and the Echo Lake, the City of Newark, by 
virtue of the seventeenth paragraph of its original con-
tract with the East Jersey Water Company, invoked 
the aid and authority of the New Jersey Court of Chan-
cery to enforce the specific performance of the covenants 
and agreements contained in the said original con-
tract and the deed from the Water Company to the city,

40 dated May 2, 1892.
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20. That as a result of said proceedings in the New 
Jersey Court of Chancery, in which the city was com-
plainant and the East Jersey Water Company, the Mor-
ris Canal and Banking Company, and the Lehigh 
Valley Railroad Company were defendants, it was on 
September 24, 1900, ordered, adjudged and decreed by the 
Chancellor of the State of New Jersey, among other i 0 
things, that the

said the Morris Canal and Banking Company and 
the Lehigh Valley Railroad Company have con-
veyed to the said The East Jersey Water Com-
pany by good and sufficient conveyance in the law 
such water and water rights as thev or either of 
them may have had in the said Pequannock Water-
shed at the date the said original contract was 
made, or so much thereof as will enable the said 
the Last Jersey Water Company to fulfill and keep
S? iS o ? °im ihe said contract, dated September 

, loo9, hereinabove referred to, and have per- 20 
lormed the covenants and conditions in such con-
tract contained.”

21. That the East Jersey Water Company, in addi-
tion to the deed dated May 2, 1892, executed a convey-
ance to the City of Newark for a second conduit with 

e necessary right of way, pursuant to the supplemental
i f t o c i  Wilth the City of Newark entered into May 1 , 
m ,  which deed is dated September 15, 1900, and* the

waS, J™ y Water Company, and the West Milford 
tl a rr+ ora£e Company executed other conveyances to 
me uty of Newark, for the lands covered by the waters
Echo t   ̂ dams and works of Canistear and
to nr n 6 Reservoirs> and in addition thereto lands near 
M m Mac°Pin Intake Dam, to the amount of 
1900 °USand aCreS’ Whlch deeds are dated SePtember 21,

dated Jannarv'lO Tsqn Company’ by deed
to tl- J y °’ 1895’ delivered by the Water Company

■ L granted, bargained, sold and conveyed to the

30

40
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city the right from September 4, 1889, and forever there-
after, to divert and take out and from the Pequannock 
River at the Macopin Intake dr at any other place or 
point along the line thereof above said Intake, such quan-
tity of water as will enable the city to procure from said 
watershed for all time a supply not exceeding fifty mil- 

10 lion gallons of water daily, and that since the date of 
said deed of January 10, 1895, the Water Company had 
obtained from the Beattie Manufacturing Company the 
right as against it to impound, divert and take all the 
remainder of the waters of the Pequannock River above 
the Macopin Intake Dam.

23. That the East Jersey Water Company and the 
West Milford Water Storage Company, the Society for 
the Establishment of Useful Manufactures, and the Dun-
dee Water Power and Land Company, executed a deed

2q to the City of Newark, granting as against them, their 
successors and assigns, the right and privilege irrevocably 
forever to the City of Newark to impound, detain, divert, 
withdraw and use all the waters of the Pequannock River 
and its tributaries at the Macopin Intake, so called, 
of the Newark Water Works situated near Smith’s Mills, 
in the County of Passaic, New Jersey, or at any point 
above said Intake, which last mentioned deed bears date 
September 21 , 1900, and a true copy of the same as made 
and executed by the aforesaid grantors and delivered 

30 to the said city, is annexed to this answer and marked 
“ Exhibit B ” and made a part hereof.

24. That previous to the execution of said last men-
tioned deed, the East Jersey Water Company, through 
conveyance of the said Society for the Establishment 
of Useful Manufacturers, George F. Baker, the Dundee 
Water Power and Land Company, and the West Mil' 
ford Water Storage Company, had acquired the right 
to divert the waters of the Pequannock River and its 
tributaries, at and above the Macopin Intake Dam,

40 and the said several companies joined with the Water
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Company in said last mentioned deed, dated September 
21, 1900, for the purpose of further assuring and con-
firming to the city the right to impound, take, divert, 
withdraw and use all the waters of the Pequannock River 
and the tributaries above the Macopin Intake Dam.

25. The Water Company, having also executed its 
grant to the City of Newark of its telephone lines erected 
along the route of the said pipe line by deed dated Sep-
tember 21, 1900, it was further ordered, adjudged and 
decreed by the aforesaid final decree, that by the above 
recited grants and such delivery of grants and possession 
and the payment by the city in cash and bonds there was 
a final fulfillment of the contracts between the Water 
Company and the city and a full discharge of the mutual 
obligations of the said contract, bond and agreements 
between the city and the water company, and a full satis-
faction of all claims and demands of the city arising out 
of all contracts and dealings between the parties from 
the beginning of the world to the date of said final decree, 
viz, September 24, 1900, with reservations as to certain 
covenants contained in the deed of May 23, 1892, and 
the several deeds and grants delivered to the city pend-
ing said suit, and the covenants and undertakings of the 
Abater Company with respect to defending the city free 
from molestation in the enjoyment of its water rights 
as against The Dundee Water Storage and Land Com-
pany, and its assigns, by an instrument dated Septem-
ber 21, 1900.

26. That accordingly the city acquired the title to a 
supply of water from the Pequannock River and the pos-
session of a completed plant, fully competent and capable

urnishing to the City of Newark fifty millions gallons 
vater per day forever, which is the same water for 

e consumption of which this action is brought; all of 
pli0 w?s ^ u ir e d  prior to the passage of Chapter 
3 *  ™mon  Laws of 1907, creating the State Water Sup- 

) ommission of New Jersey, and therefore before

10

20

30

40
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^  /i20

. the passage of said act the city had the right granted by 
the State of New Jersey to divert, use and take a supply 
of water from the Pequannock Watershed to the extent 
of fifty million gallons daily, which is protected, con-
served and sustained in Section 2 of Chapter 252 of the 
Laws of 1907.

10
Second Separate Defense to each of the Five Counts of 

the Amended Complaint.

1. The provisions of Chapter 252, Session Laws of 
1907, bar the plaintiff from recovery.

JEROME T. CONGLETON, 
Corporation Counsel, 

Attorney of Defendant.

20 EXHIBIT “ A .”

T h i s  I n d e n t u r e , made this second day of May, in the 
year eighteen hundred and ninety-two, by and between 
the E a s t  J e r s e y  W a t e r  Co m p a n y , a corporation organ-
ized under the general laws of the State of New Jersey, 
party of the first part, and the Ma y o r  a n d  Co m m o n  Co un-
c i l  o f  t h e  Ci t y  o f  N e w a r k , a municipal corporation of 
the same State, party of the second part,

W i t n e s s e t h , Whereas a certain contract and agree-
30 ment was heretofore made and entered into bearing date 

the twenty-fourth day of September, in the year eigh-
teen hundred and eighty-nine, to which the several parties 
of this indenture were respectively parties, and having 
for its object the furnishing to the City of Newark a 
supply of pure and wholesome water for domestic pur-
poses, the extinguishment of fires and other lawful uses, 
and the construction by the party thereto of the first 
part, of dams, reservoirs, conduits and works specially 
designed and constructed for the said water supply of 
the said City of Newark"; as in and by the said contract40
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and agreement in more fully specified and set forth, and 
will, reference being thereunto had, more fully appear;

And Wh e r e a s , the entire water supply contracted for 
in and by the said contract and agreement, both for the 
high and low service therein and hereby provided for, 
has been taken from the Pequannock Watershed alone, 
the said party hereto of the first part has heretofore 10 
planned, designed and constructed certain dams, reser-
voirs, conduits and works with their necessary adjuncts, 
appliances and appurtenances, specially for the supply 
of such water to the said City of Newark, in accordance 
with the terms and provisions of the said contract or 
agreement;

And Wh e r e a s , the party hereto of the second part 
hath desired, in accordance with the terms and provisions 
in that regard of the said contract and agreement, to 
terminate that portion of the said contract or agreement 20 
which provides for the purchase of water by it, the 
said party hereto of the second part, from the said party 
hereto of the first part, by the million gallons, by exer-
cising the option in such contract or agreement in such 
case given, and to become the owner absolutely in its 
own right of the lands, water, water rights, dams, reser-
voirs and works constructed by the party hereto of the 
fast part for the purpose of that contract, with all their 
appurtenances, upon the terms and conditions in that 
regard in the said contract or agreement specified and 
set forth; and hath manifested such option by a.resolution 
passed by the Ne w a r k  Aq ue duc t  Bo ar d, and approved by 

e Co mmo n Co unc il  o f  th e  Cit y  o f  Ne w a r k , a certified
°̂Py of which has been heretofore, and on the..................

............... 192.., delivered to the........................ ..
.......  the East Jersey Water Company, the

Par y hereto of the first part;
^Aad Wh e r e a s , upon the exercise of such option in the 

anner aforesaid, in accordance in that regard with the
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terms and provisions of the said contract or agreement, 
and upon the delivery of the said works, lands, water 
and water rights by the said party of the second part 
under such option as in and by the said contract or agree-
ment provided, the said party hereto of the second part 
hath paid to the said party hereto of the first part, in 

10 the legally authorized and issued bonds of the said City 
of Newark, the party hereto of the second part, bearing 
interest at the rate of four (4) per centum per annum, 
the sum of four million dollars ($4,000,000).

Now, t h e r e f o r e , this indenture witnesseth, that upon 
the making of such payment as last aforesaid, at or 
before the ensealing and delivery of these presents, the 
receipt whereof is hereby acknowledged, and for and in 
consideration thereof and of the further and additional 
but deferred payment of two million dollars ($2,000,000) 

20 to be made by the said party hereto of the second part 
to the said party hereto of the first part, its successors 
or assigns, on the twenty-fourth day of September, in the 
year nineteen hundred, on the terms and under the con-
ditions specifically set out in an agreement of even date 
herewith relating thereto, and of the covenants and stip-
ulations on the part of the party hereto of the second 
part, to be kept and performed as is hereinafter more 
particularly mentioned and specified, the party hereto 
of the first part hath given, granted, bargained, sold, 

30 aliened, released, enfeoffed, conveyed and confirmed and 
by these' presents do give, grant, bargain, sell, alien, re-
lease, enfeoff, convey and confirm unto the said party 
hereto of the second part, its successors and assigns 
absolutely and forever:

All and singular the dams, reservoirs, lands and sites, 
conduit or conduits, and all and singular the works of 
every kind and nature, designed, built and constructed 
by the party hereto of the first part, as required by the 
terms of the said contract or agreement, for the purpose 

40 of furnishing the supply of water in the said contract
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or agreement contracted to be furnished by the party 
hereto of the first part, to the party hereto of the second 
part, with all and singular their appurtenances, adjuncts 
and appliances of whatever nature, kind or description 
soever, together with all and every the bridges, tunnels, 
embankments, stand-pipes, pressure regulators, gate-
houses, gate chambers, stop gates and valves, and what- 10 
ever else has been furnished to ensure a proper and 
efficient delivery of the water into the reservoirs desig-
nated in the said contract or agreement; and all special 
or other pieces or castings, expansion joints, man-holes, 
check valves, stop valves, air holes, blow-offs, waste pipes, 
and all and every other adjuncts and appliances and 
appurtenances required or furnished to make the said 
conduits suitable in every respect for the purpose in-
tended ;

And also all and every the lands and rights of way 20 
over which the said conduit or conduits, pipe line or 
lines have been laid or constructed, and all and sin-
gular the lands and rights of way acquired, owned or 
possessed by the party hereto of the first part to give 
access to the said reservoirs or any of them, where the 
same are located;

Together with and also all and every so much of the 
water and water rights of the said Pequannock Water-
shed as shall be sufficient to supply fifty million gallons 
of said water daily, each and every day forever; with the 
right to divert through the conduit or conduits so, or 
hereafter to be constructed, and the works with their 
adjuncts and appliances so, or hereafter to be built, and 
to use for the supply of said city with water for the 
purposes aforesaid up to the maximum quantity of such 
âter in and by the said contract or agreement agreed 
° be furnished to said party hereto of the second part 

• yAhe said party hereto of the first part; it being fully 
uu erstood that the said party hereto of the second part

40
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may supply with said water not only the inhabitants 
within the present or any future corporate limits of the 
City of Newark, but also the inhabitants of the Town-
ships of Belleville, South Orange and East Orange and 
Clinton as now organized and existing.

The intention of this instrument is to convey to and 
10 vest in the party hereto of the second part, absolutely 

all and every the lands and premises with the buildings, 
erections, structures, works, apparatus, adjuncts, appli-
ances and appurtenances thereon and therein particularly 
mentioned and described in the schedule thereof hereto 
appended and made and declared to form and be a part 
hereof, reference being hereby made thereto for more 
particular dscriptions of the same by metes and bounds; 
restricting nevertheless the conveyances hereby made of 
any of the water or water rights granted and conveyed 
to the maximum quantity of water to be supplied there-
from and thereby to the said party hereto of the second 
part mentioned and specified in the said contract and 
agreement.

Together with and also all and singular the ways, 
profits, privileges and advantages with the appurten-
ances to the same, or any thereof belonging or in any 
wise appertaining.

And also all the estate, right, title and interest, prop-
erty, claim and demand whatsoever of the said party 
of the first part, of, in and to the same, and of, in and 
to each hnd every part and parcel thereof.

To have and to hold all and singular, the above de-
scribed land and premises, water and water rights, with 
the appurtenances, unto the said party of the second 
part, its successors and assigns, to the only proper use, 
benefit and behoof of the said party of the second part, 
its successors and assigns forever, subject nevertheless 
to the license and agreement hereinafter particularly! 
mentioned and set forth.

40
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And the said party hereto of the first part doth for 
itself, its sccessors and assigns, covenant, agree and 
grant to and with the said party hereto of the second 
part, its successors and assigns, that it, the said “ The 
East Jersey Water Company,’’ is the true, lawful and 
right owner of all and singular the above mentioned 
and described land, premises, water, water rights, build- 10 
mgs, structures, erections, works, apparatus, adjuncts and 
appliances, and of every part and parcel thereof, with the 
appurtenances thereto belonging. And that the same, or 
any part or parcel thereof, at' the time of the ensealing 
and delivery of these presents are not encumbered by 
any mortgage, judgment or limitation, or by any encum-
brance whatever, by which the title of the said party 
hereto of the second part, hereby made, or intended to 
be made, for the same, can or may be changed, charged, 
altered or defeated in any manner whatsoever, excepting 
only the license and agreement hereinafter particularly 20 
mentioned and set forth. And also, that the said party
0 the first part now hath good right, full power and 
awful authority to grant, bargain; sell and convey the 
said lands, premises, water, water rights, buildings, struc-
tures, erections, works, apparatus, adjuncts, appliances 
an appurtenances and every part and parcel thereof; 
and also that the said “ The East Jersey Water Com-
pany shall and will warrant, secure and forever defend
he same ̂  and every part and parcel thereof, unto the 30 

said the “ Mayor and Common Council of the City of 
ewar , their successors and assigns forever, against 

Q 6 aw^  claim and demands of all and every person 
^persons, freely and clearly freed and discharged of

1 . 10m and all manner of claims or encumbrances 
a soever, excepting the license aforesaid.

as all° ’ that Said works so built and constructed 
to J ^ 111 . ore said do now conform, or shall be made 
befoi°n firia .̂le Sa^  contract or agreement herein- 

e rst mentioned and referred to (but any suit to 4q
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enforce performance or for an alleged breach of this 
last mentioned covenant shall, however, be brought with-
in the time specified in the said last mentioned contract 
or agreement, and not otherwise).

And the said party hereto of the first part doth for itself, 
its successors and assigns, further covenant, agree and 

10 grant to and with the said party hereto of the second 
part, its successors and assigns, that the said rights so 
secured, and the said works so constructed, hereby con-
veyed and delivered by the party of the first part to the 
party of the second part, are capable of delivering to 
the said City of Newark, and shall deliver to the said 
city pure and wholesome water, of the quantity agreed 
to be furnished and in the manner, and under the con-
ditions prescribed and set forth in the said contract.

And the said party hereto of the first part doth for 
2o itself, its successors and assigns further covenant, agree 

and grant to and with the said party hereto of the second 
part, its successors and assigns, that the said pipes, con-
duits, reservoirs, dams and other works, and each of them 
have been so constructed properly and in the manner 
specified in said contract, and are of such strength as 
shall ensure safety to all property in the City of Newark, 
through, under or near to which the same are located, 
and that it. the said party hereto of the first part, shall 
and will indemnify and save harmless the said city and 

30 all individuals owning property therein from loss or 
damagfe thereto, and all persons injured while therein 
by an outbreak of said pipe, conduits, reservoirs, dams or 
other works, resulting from negligence or breach of con-
tract by the party hereto of the first part, either in con-
structing or making the same not occasioned by the ac 
of God, or the public enemy, or through contributory neg-
ligence of parties aggrieved, the intent hereof being and 
the same party hereto of the first part hereby declares, 

that it will be responsible for all loss or damage arising
40
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from the fault of its erection, either in material or con-
struction or in the maintenance thereof, to the same extent 
and in the same manner as it would or might he in law 
had it acquired its right of way otherwise than by per-
mission of said City; provided, however, that such liabil-
ity shall not continue after the twenty fourth day of Sep-
tember, in the year nineteen hundred, when the injury com-
plained of. shall arise from the want of proper care or 10 
defect in maintenance.

And the party of the first part, doth for itself, its 
successors and assigns, hereby further covenant and 
agree to and with the said party of the second part, its 
successors and assigns, that it, the party of the first part 

all and will at any and all times hereafter, upon re-
quest, make, execute and deliver to the said party of the 
second part, its successors and assigns, such other and 
urther conveyance in the law, as may be found necessary 
or completing and perfecting the title of the said prop-

erty and every part and parcel thereof in the said party 
or the second part, its successors and assigns.

And the said party of the first part doth for itself, its 
successors and assigns, and also its grantors, the Lehigh

^ llr0ad C°mpany, and the Morris Canal and 
ompany, in consideration of the premises, fur-

hZr̂ TT1’ agree and grant t0 and with the said Pa r ty
it J u  the secondPart, its successors and assigns, that 
y n 0t’ f teT the exPiration of the period of eleven 
watP ’ amed ^  sectl0n eleven thereof, divert or take any 
intflJ r°inl aforesaid watershed above the point of 
use of 6Stabll;:hed f°r. the said City of Newark, for the 
Other rfny °ther municiPallty or city, nor authorize anv 
so to d0erS°n °r PerSOnS 0r municiPahty or corporation,

and in Pursuance of the terms and 
above fW  ° ^  Said contract and agreement herein- 
t0 of 1 mentl0ned and referred to, the said party here- 

e second part, hath, upon the execution and de-

LO
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livery of this conveyance, become indebted unto the said 
party of the first part, in the further sum of two million 
dollars, the payment of which, however, by the agreement 
of the respective parties hereto, is to be deferred and 
shall be made as provided for in the collateral agreement 
relating thereto, hereinabove mentioned:

10 Now therefore, in consideration of such deferred pay-
ment, and of the maintenance of the works by the party 
hereto of the first part, until said last mentioned date as 
hereinafter provided and agreed, it is agreed, between 
the party hereto of the first part and the party hereto 
of the second part, that the party hereto of the first part, 
shall during all the period that shall elapse between the 
execution and delivery of this conveyance and the date 
specified for the final payment, have the right to divert, 
use, and for its own benefit, dispose of so much of the 
watfer conducted through the conduit or conduits and fur-
nished by the works specially built and designed for the 
City of Newark, and hereby conveyed as the said City 
may not, during that time, need for. its own use, for do-
mestic purposes, for extinguishment of fires, and its 
other lawful uses, up to twenty seven million five hundred 
thousand gallons daily, and shall in any event have the 
right so to divert and use during all that period, all the 
water so conducted in excess of twenty seven million five 
hundred thousand gallons daily, with the right to connect 

30 with the pipe line and works so constructed^ and take the 
water therefrom as herein provided, at such point or 
points as the party hereto of the first part may desire; 
provided that if the said party hereto of the first part 
shall desire to make any connections with such pipe hne 
within the City of Newark, they shall be made at such 
point or points as the “ Board of Street and Water Coni' 
missioners” of said City shall designate, and not other-
wise; and shall also have the right to build and con-
struct a pipe line or lines crossing the pipe lines or con-
duits of the party of the second part, such crossing to be40
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made in such manner as not to injure or interfere with 
the works of the party of the second part,

Provided further, that the party hereto of the second 
part, shall, at all times, during said period have supplied 
to it for its own use as hereinbefore stated, both at high 
service and low service, so much water as it may need 
for its own use, up to a supply in all of twenty seven 
million five hundred thousand gallons for each and every 
day.

And it is further covenanted and agreed by and be-
tween the respective parties hereto, that during the period 
above specified, within which the party hereto of the first 
part, may divert and use for its own benefit the water 
so to be conducted through the works specially designed 
and constructed for the supply of the City of Newark, 
and hereby conveyed as aforesaid, that it shall at its own 
cost and expense, keep and maintain all the said dams, 
reservoirs, conduits and works specially designed and 
constructed for the City of Newark, and hereby conveyed 
or intended so to be, in good order and repair and shall 
have such control over the same as may be necessary for 
any and all of the purposes herein mentioned and set 
forth, and shall deliver the same at the end of the said 
period to the party hereto of the second part in good 
order and repair, upon the payment of the last mentioned 
sum of two million dollars in the manner provided for in 
the said agreement relating thereto, and thereupon all 
the right and interest of the party hereto of the first part, 
°b in and to the same and every part thereof and all con-
trol over the same, shall cease and determine, and the 
same shall thereafter be kept and maintained by the party 
hereto of the second part, nor shall said party hereto of 
the first part, be bound thereafter to preserve the purity 
°f the water, provided, however, that if the party hereto 
of the first part shall, under the terms of this agreement, 
ay any pipe or pipes in the streets, avenues, or lands of 
ine srjcl City for the purpose of diverting water during

10

20

30

40
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the period allowed, the same shall at the end of such 
period become and be the property of said City.

And in consideration of the premises, and of the sum 
of one dollar and other sufficient value to it in hand paid, 
at or before the ensealing and delivery of these presents, 
the full receipt whereof is hereby acknowldged the said 

10 party hereto of the second part doth hereby, for itself, 
its successors and assigns, covenant, grant and agree to 
and with the said party hereto of the first part, its suc-
cessors and assigns tl*at the said bonds hereinbefore re-
cited and mentioned as forming the consideration of this 
conveyance in the sum of four million dollars, have been 
and are legally authorized and issued, and are and shall 
be binding and valid obligations to the City of Newark 
under this conveyance, and that neither it, its successors 
and assigns, shall or will at any time or times whatso- 

20 e^er> suPPly any public or private corporation or person 
with any of the water delivered or furnished to or re-
ceived by it, or them under or by virtue of this convey-
ance or purchase, for use outside of the present or any fu-
ture corporate limits of the City of Newark, or the town-
ships of Belleville, South Orange, East Orange and Clin-
ton as now organized and existing.

In W i t n e s s  W h e r e o f , the said party of the first part,. 
“ The East-Jersey Water Company” has caused its cor-
porate seal to be hereto affixed, and these presents to be 

30 signed by its Vice President the day and year first above 
written.

THE EAST JERSEY WATER COMPANY,

A ttest:

(Signed) H e n r y  S. Dr ink e r , 
Vice President.

D. G. B a i r d ,
Secretary.

40
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Si g ne d, s e al e d a n d d eli v e r e d  
i n t h e p r es e n c e of

( Si g n e d) E. L. P ri c e ,

J. J. M c D a vit t . ( s e a l )

S t at e o f  N e w  Je rs e y , 

C o u nt y  o f  E s s e x .
1 0

. Be it r e m e m b e r e d, t h at o n t h e fi r st d a y of A u g u st,  
ei g ht e e n h u n d r e d a n d ni n et y-t w o, b ef o r e m e, t h e s u b-
s cri b er, a M ast e r i n C h a n c e r y o f N e w J e r s e y, p e r s o n all y  
a p p e ar e d D a vi d G. B ai r d, w h o b ei n g b y m e d ul y s w o r n  
d oes d e p os e a n d m a k e p r o of t o m y s ati sf a cti o n t h at h e i s  
t he S e cr et ar y of “ T h e E a st J e r s e y W at e r C o m p a n y ”  
n a me d i n t h e f o r e g oi n g i n d e nt u r e, t h at h e w ell k n o w s 
t he c or p or at e s e al of t h e s ai d “ T h e E a st J e r s e y W at e r  
C o m p a n y, ” t h at t h e s e al t h e r et o affi x e d i s t h e p r o p e r c o r- 2 0 
p or at e s e al of t h e s ai d c o m p a n y, t h at t h e s a m e w a s s o  
affi xe d t h e r et o, a n d s ai d i n d e nt u r e si g n e d a n d d eli v e r e d  
b y H e nr y S. D ri n k e r, w h o w a s at t h e d at e a n d e x e c uti o n  
t h er e of, t h e Vi c e- P r e si d e nt of t h e s ai d c o m p a n y, i n t h e 
pr es e n c e of d e p o n e nt a s t h e v ol u nt a r y a ct- a n d d e e d of  
t he s ai d c o m p a n y a n d t h at d e p o n e nt t h e r e u p o n si g n e d t h e  
s a me as s u bs c ri bi n g a n d att e sti n g wit n e s s.

D. G. B A I R D.

S u bs cri be d a n d s w o r n t o b ef o r e m e, t hi s  
fi rst d a y of A u g u st, A. D. 1 8 9 2.

J o s e p h  Co u l t , * - ■ ■ ■ ■

M a st er i n C h a n c e r y of N e w J e r s e y.

4 0
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SCHEDULE.

Oak Ridge Reservoir (by metes and bounds).
Clinton Reservoir (by metes and bounds).
Macopin Intake (by metes and bounds).
Right of Way from Macopin Intake to Belleville Res-

ervoir (by metes and bounds).
Right of Way from Belleville Reservoir to South Or-

ange Avenue Reservoir (by metes and bounds).
The descriptions above given of the lands included in 

the foregoing deed bf conveyance, The Oak Ridge Reser-
voir, The Clinton Reservoir, The Macopin Intake Reser-
voir, and the pipe line Right of Way from the last named 
reservoir to the reservoirs of the City of Newark at 
Belleville, and on South Orange Avenue, are intended to 
conform to and describe the same lands and property 
shown and described upon certain maps of the same lands 

20 , and property, made by the Engineers of the East Jersey 
Water Company, numbered from No. 1 to 23 inclusive, 
delivered herewith, and filed in the Office of the Comp-
troller of the said City of Newark, to which maps for 
greater certainty reference is hereby made.

Said descriptions and maps are from the schedule re-
ferred to in the foregoing deed of conveyance, and form 
part thereof.

Signed for identification on 
20 behalf of the party of the

first part.

JAMES SMITH, Jr.

Signed for identification on 
behalf of the party of the 
second part.

40
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EXHIBIT “ B .”

This Inde nt ur e , made this twenty first day of Septem-
ber, A. D., 1900, between The East Jersey Water Com-
pany, a Corporation of New Jersey, The West Milford 
Water Storage Company, a corporation of said State, The 
Society for Establishing Useful Manufactures, a corpora-
tion of said State, and The Dundee Water Power and 10 
Land Company, a corporation of said State, parties of the 
first part, and the Mayor and Common Council of the 
City of Newark, a municipal corporation of the said State, 
party of the second part, Witn es se t h  :

That the parties of the first part in consideration of 
ne Dollar and other valuable consideration to them in 

hand paid, the receipt whereof is hereby acknowledged, 
have granted, remised, released and quit-claimed, and do 
hereby grant, remise, release and quit claim unto the 
Party of the second part, their successors and assigns 20 
orever, the right and privileges irrevocable forever as 

against the parties of the first part, their successors and 
assigns to impound, take, detain, divert, use and with-
draw all the waters of the Pequannock River, and its trib-
u n es  at the Macopin Intake, so called, of the Newark 
water Works situated near Smith’s Mills in the County 
oi Tassaic, or at any point above said Intake.

o have and to hold, the same unto the party of the 
econd part, their successors and assigns forever.

cam f ! ,™ SS Whebeof’ p i  Parties of the first part have 
, e, ™eir respective common seals to be hereto affixed 

duly attested and these presents to be signed by
vp̂  resPectlve principal executive officers the day and 
y r first above written.

THE e a s t  j e r s e y  w a t e r  c o m p a n y ,

By He n r y  S. Dr in k e r ,
Vice President.
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A ttest:

A l be r t  P. F is h e r /
Secretary.

10

THE WEST MILFORD WATER
STORAGE COMPANY,

By W. G. S n o w , 
President.

A ttest:

20

A l be r t  P. F is h e r ,
Secretary.

THE SOCIETY FOR ESTABLISHING 
USEFUL MANUFACTURES,

By W m . Bar bo ur , 
Governor.

A ttest:

Ric h a r d  Ro ss it e r ,
Secretary.

THE DUNDEE WATER POWER AND
LAND COMPANY,

30

By W m . Bar bo ur , 
President.

A ttest:

Ed mu n d  Le  B. Ga r d ine r , 
Secretary.

40
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St a t e  o f  N e w  J e r s e y , 
Co u n t y  o f  E s s e x .

On this 22nd day of September, A. D. 1900, before me, 
the subscriber, a Master in Chancery of New Jersey, per-
sonally appeared Albert P. Fisher, who, being by me duly 
sworn, on his oath says: That he is the Secretary and 
Henry D. Drinker is the Vice President of the East Jer-
sey Water Company, one of the corporations named in 
and who executed the foregoing Deed; that the seal af-
fixed to said deed is the common seal of said company 
and was thereto affixed and the said deed was signed and 
delivered by said. Vice President in the presence of de-
ponent and for the voluntary act and deed of said com-
pany in presence of deponent, who thereupon subscribed 
his name thereto as witness.

10

GEORGE T. VICKERS,
Master in Chancery of New Jersey .

St a t e  o f  Ne w  Y o r k , 1 
Co u n t y  o f  N e w  Y o r k . J S5‘

On this 22nd day of September, A. D. 1900, before me, 
the subscriber, a Master in Chancery of New Jersey, 
peisonally appeared Albert P. Fisher, who, being by me 
duly sworn, on his oath says, that he is the secretary, 
and W. G. Smrw is the president of The West Milford 30 
Water Storage Company, one of the corporations named 
m and who executed the foregoing deed;, that the seal 
affixed to said deed is the common seal of said company, 
and was thereto affixed and the said deed was signed and 
r e ivered by said president in the presence of deponent 
aS ailĉ  tor the voluntary act and deed of said company
111 Presence of deponent, who thereupon subscribed his 
name thereto at witness.

GEORGE T. VICKERS,
Master in Chancery of New Jersey. 40
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S t a t e  o f  N e w  Y o r k , 
Co u n t y  o f  N e w  Y o r k .

ss.

On this 22nd day of September, A. D. 1900, before me, 
the subscriber, a Master in Chancery of New Jersey, 
personally appeared Richard Rossiter, who, being by me 
duly sworn, on his oath says: that he is the secretary 

10 and William Barbour is the governor of The Society 
for Establishing Useful Manufactures, one of the cor-
porations named in and who executed the foregoing deed; 
that the seal affixed to said deed is the common seal of 
said company and was thereto affixed and the said deed 
was signed and delivered by said governor in the pres-
ence of deponent as and for the voluntary act and deed 
of said company in presence of deponent, who thereupon 
subscribed his name thereto as witness.

20
GEORGE T. VICKERS, 
Master in Chancery of New Jersey.

S t a t e  o f  N e w  J e r s e y , 17 rSS*
Co u n t y  o f  E s s e x . J

On this 22nd day of September, A. D. 1900, before me, 
the subscriber, a Master in Chancery of New Jersey, 
personally appeared Edmund Le B. Gardiner, who, being 
by me duly sworn, on his oath says, that he is the secre- 
tary and William Barbour is the president of the Dun-
dee Water Power and Land Company, one of the cor-
porations named in and who executed the foregoing dee , 
that the seal affixed to said deed is the common seal o 
said company and was thereto affixed and said deed was 
signed and delivered by said president in the presence 
of deponent as and for the voluntary act and deed of sai 
company in presence of deponent, who thereupon su 
scribed his name thereto as witness.

GEORGE T. VICKERS,
Master in Chancery of New Jersey.

40
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Deed of Water Right.
The East Jersey Water Company and others

to
The Mayor and Common Council of the City of Newark.

Recorded.

Received in the clerk’s office of the County of Passaic 
on the 25th day of September, A. D. 1900, at 2.10 o ’clock 10 
in the afternoon and recorded in Book R. 14 of Deeds 
for said County, on pages 173, &c.

A. D. WINFIELD,
Clerk.

3782.

Received in the Clerk’s office of the County of Morris,
\ eTn^rSey’ 0n the twenty-sixth day of December, 1901, 
a 10.54 o’clock A. M. and recorded in Book T. 16 of 20 

eeds for said County on pages 594, &c.

DANIEL S. VOORIIEES,
Clerk.

4861.

Beceiwd in the Clerk’s office of the County of Sussex,
o’L w ™  °" the 19th day of December, 1901, at 11
said n and reeorded in Book W. 9 of Deeds for 30
aid County. on pages 14, &c.

O. C. SIMPSON.
Clerk.

40
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N O TICE OF M OTION.

Filed September 1 , 1921.

NEW JERSEY SUPREME COURT.

M e r c e r  Co u n t y .

10 _____________________

S t a t e  o f  N e w  J e r s e y ,

v s .

T h e  C i t y  o f  N e w a r k ,

P l a i n t i f f ,

Defendant.

Action at Law.

Notice of 
Motion.

To the within-named defendant, or Jerome T. Congleton, 
2q its attorney:

Please take notice that on Thursday, the eighth day 
of September, A. D. nineteen hundred and twenty-one, 
at the hour of ten-thirty o ’clock in the forenoon, day-
light saving time, or as soon thereafter as counsel can 
be heard, before his Honor, Thomas W. Trenchard, Jus-
tice of the Supreme Court, at the State House, in the 
City of Trenton, a motion will be made to determine the 
question of law raised in the first separate defense to 

3 each of the five counts of the amended complaint in the 
above-entitled action; and at such time and place I shall 
move to strike out the said first separate defense to each 
of the five counts of the amended complaint, on the ground 
that the same does not disclose a legal defense to the 
complaint, in that Chapter 252 of the Laws of 1907, en-
titled “ An Act to establish a State Water Supply Com-
mission, and to define its powers and duties, and the con-
ditions under which waters of this State may be di-
verted,” approved June 17, 1907, requires payment for 
diversion of water in excess of the amount fixed by said

4.9
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statute, and that the construction of said statute, as con-
tended for by the defendant, would render the same in-
efficacious.

That the rights of the defendant are not protected, 
conserved or sustained by Chapter 252 of the Laws of 
1907, to divert water in excess of the amount fixed by 
statute without payment therefor.

That the provisions of Chapter 252 of the Laws of 
1907 do not bar the plaintiff from recovery.

Yours respectfully,

THOMAS F. McCRAN, 
Attorney General of New Jersey.

WILLIAM NEWCORN,
Assistant Attorney General.

Dated August 23, 1921.

10

20

30

40
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O R D E R  S T R IK IN G  O U T  D E F E N S E S .

Filed September 8, 1921.

NEW JERSEY SUPREME COURT. 

M e r c e r  C o u n t y .

10 ___________________________

S t a t e  o f  N e w  J e r s e y ,

vs. '

T h e  C i t y  o f  N e w a r k ,

Plaintiff,

Defendant.

Action at Lem.

Order Striking 
Out Defenses.

Application having been made on behalf of the plain- 
20 tiff, and on due notice to the defendant, to determine the 

questions of law raised in the answer and the defenses 
of the defendant, in the above-entitled action, and to 
strike out the first separate defense, interposed by the de-
fendant to each of the five counts of the amended com-
plaint, as recited in said notice, on the ground that the 
same did not disclose a legal defense to the complaint, and 
the Court having heard the argument of counsel for the 
plaintiff and of counsel for the defendant thereon, and 
the Court being of the opinion that the first separate de- 

30 fense so interposed, as aforesaid, should be struck oat;
It is ordered that the said first separate defense, so 

interposed, should be struck out.
Let this order be entered in the minutes.

THOMAS W. TRENCHARD, 
Justice of the Supreme Court.

Dated September 8th, 1921.
Entered September , 1921.
On motion of
T h o m a s  F .  M c C r a n ,40 a 7

Attorney General, Attorney of Plaintiff..
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STIPULATION.

Filed September 8, 1921.

NEW JERSEY SUPREME COURT. 

Me r c e r  Co u n t y .

St at e  o f  Ne w  J e r s e y , 

vs.
Th e  City  o f  N e w a r k ,

Plaintiff,

Defendant.

Action at La/w. 

Stipulation.

10

It is stipulated and agreed between the parties hereto 
that the above cause be tried before the Hon. Thomas W. 
Trenchard, Justice of the Supreme Court, in and for the 
circuit of Mercer County, without a jury.

THOMAS F. McCRAN,
Attorney General, 

Attorney of Plaintiff.

JEROME T. CONGLETON,
Attorney of Defendant. ,

Hated September 8th, 1921.

20

30

40
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JUDGMENT.

Entered September 8, 1921.

NEW JERSEY SUPREME COURT.

M e r c e r  Co u n t y .

10 _____________________________________

S t a t e  o f  N e w  J e r s e y , |
Plaintiff, I A .. . T[ A c t io n  at Law.

VS. V
T h e  C i t y  o f  N e w a r k , l  P ° s lea-

Defendant, j

This cause was tried before the Hon. Thomas W. 
Trenchard, Justice of the Supreme Court, by consent of 
the parties, without a jury, and the Court finds that there 
is due to the plaintiff from the defendant the sum of eigh-
teen thousand one hundred four dollars and eight cents 
($18,104.08), and judgment is rendered in favor of the 
plaintiff and against the defendant in the aforesaid sum 
of eighteen thousand one hundred four dollars and eight 
cents ($18,104.08), besides costs of suit.

THOMAS W. TRENCHARD, 
Justice of the Supreme Court.

Entered September 8th, 1921.

E n o c h  L . J o h n s o n ,
Clerk.

to







MacCrèllìsh & Quigléy Co., Printers, Trenton, N. J.

NEW J E R S E Y

Court of Errors and Appeals
NOTICE OF APPEAL AND GROUNDS 

THEREFOR. ’

{Piled July 22, 1921.)

St a t e  o f  N e w  J e r s e y , \

Plaintiff-Appellee, /Action at Law. 
v s . \  Notice and Grounds

Cit y  o f  T r e n t o n , A Of Appeal.
Defendant-Appellant. )

To H o n o ra b le  Thomas P. McCran, Attorney General of
( the S ta te  of New Jersey:

Take notice, that the defendant appeals to the Court 
of Errors and Appeals of the State of New Jersey from 
the whole of the judgment entered in the above entitled 
cause on the following grounds:

1. The Court erred in granting plaintiff’s motion to 
strike out the first separate defense interposed by the 
defendant.

2. The Court erred in granting plaintiff’s motion to 10 
strike out the second separate defense interposed by the 
defendant.

3. The Court erred in granting plaintiff’s motion to 
strike out the third separate defense interposed by the 
defendant.

4- The Court erred in not permitting the defendant to 
maintain the first separate defense interposed by it.

5- The Court erred in not permitting the defendant to 
Maintain the second separate defense interposed by it.

6. The Court erred in not permitting the defendant to 20 
Maintain the third separate defense interposed by it.

C h a s . E .  B i r d ,

Attorney of Defendant-Appellant.



2 SUMMONS. COMPLAINT.

SUMMONS.

(Filed February 14, 1921.)

T h e  St a t e  o f  N ew  Jersey , to the City of Trenton: 
You are summoned to answer the annexed 

[L.s.] complaint of the State of New Jersey, in an 
action at law in the Supreme Court. And 

take notice that unless you file your answer to said com-
plaint with the Clerk of the Supreme Court, at Trenton, 
within twenty days after service upon you of this writ 
and the annexed complaint, the plaintiff may proceed in 
the suit and judgment may be entered against you. ffl 

Witness, William S. Gummere, Chief Justice of the 
Supreme Court, at Trenton, this tenth day of February, 
A. D. nineteen hundred and twenty-one.

E n o c h  L. Jo h n s o n ,
Clerk.

T h o m a s  F. Mc Cr a n ,
Attorney General of New Jersey,

Attorney.

20

COMPLAINT.

{Filed February 14, 1921.)

N ew  Je r s e y  Su pr e me  Co ur t . 
Me r c e r  Co u n t y .

St a t e  o f  N ew  Je r se y

30
vs.

T h e  Cit y  o f  Tr e n t o n ,
Defendant.

The plaintiff, the State of New Jersey, says.



c om pl ain t . 3

First  Co unt . \ . ■
1. That the defendant, during the whole of the year 

ending June 30, 1909, was and still is a municipality of 
this State.

2. That during the whole of said year ending, as 
aforesaid, defendant did divert the waters of a certain 
stream of this State, to wit, the waters of the Delaware 
River, for the purpose of a public water supply for said 
municipality and has continuously diverted said water 
for the purpose aforesaid to and including December jo  
3b i9J9-

3. That under the provisions of an act of the legis-
lature of this State entitled “An act to establish a State 
Water Supply Commission, and to define its powers and 
duties, and the conditions under which waters of this 
State may be diverted,” approved June 17, 1907, being 
Chapter 252 of the Session Laws of 1907, the defendant

I  was permitted to divert from the Delaware River afore- 
I  said, an average daily free allowance of water to the 
I amount of 14,200,000 gallons, said last mentioned go 
I amount being the amount of water which was being 
I  diverted by said municipality on June 17, aforesaid, the 
I  date when the act aforesaid became effective and opera- 
I  five.

4- That the average daily diversion of water by said 
municipality during the period mentioned in paragraph 
one was 15,860,000 gallons, said amount so diverted 
being 1,660,000 gallons in excess of the amount which 
said municipality was entitled to divert under the provi-
sions of the act aforesaid.

5- That by virtue of the provisions of said act said 
defendant then and there became and was liable to pay 
1° the State Treasurer for the use of the State for the 
x̂cess so diverted an amount to be fixed by the State
ater Supply Commission at the rate of not less than 

one dollar nor more than ten dollars per million gallons. 
“A ' 8* ky virtue of the provisions of an act entitled 

n ac* establish a Department of Conservation and
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Development, and to consolidate therein the State Water 
Supply Commission, the Board of Forest Park Reserva-
tion Commissioners, the State Geological Survey, the 
Washington Crossing Commission, the State Museum 
Commission and the Fort Nonsense Park Commission,” 
approved April 8, 1915, the Board of Conservation and 
Development on the last mentioned date succeeded to 
and exercised and still exercises all the rights and 
powers, and performs all the duties theretofore exer- 

10 cised and performed by or conferred and charged upon 
?the State Water Supply Commission.

7. -That said Commission fixed the sum of one dollar 
per million gallons as a license fee to be paid by said 
defendant for the amount of water so diverted by it in 
excess of its allowance, making the amount so due from 
said defendant for the whole year ending June 30, 1909, 
the sum of $605.90.

8. That said Commission certified the name of the de-
fendant to the State Comptroller and the amount so due

20 hy said defendant for the diversion of waters, as afore-
said, to and including June 30, 1909, on the eighth day 
of February, 1910.

9. The State Comptroller, as provided by law, there-
upon promptly notified the defendant of its said indebt-
edness to the State.

10. That the sum specified in the notice by the State 
Comptroller to the defendant, as aforesaid, became and 
was payable on or before the first day of July then next.

11. That the defendant wholly failed and neglected 
to pay the amount s o  d u e  or any part thereof to the 
State Treasurer on or before the first day of July, I9I0> 
and still fails and neglects to make such payment as 
aforesaid.

12. That the State Comptroller, upon the failure of 
the defendant to make such payment, as aforesaid, cer-
tified on the first day of July, 1910, to the Attorney- 
General the name of said defendant and the amount so 
due by it, for collection, and it then and there became
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and was the duty of the Attorney-General to take im-
mediate steps to collect the amount so due by an action 
in the name of the State.

The plaintiff demands of the defendant the sum of 
$605.90, the amount due from the defendant to the 
plaintiff for the whole of the year ending June 30,
1909.

Second Co unt .
1. The allegations of paragraph one of the first count 10 

are here repeated.
2. The allegations of paragraph two of the first count 

are here repeated.
5. The allegations of paragraph three of the first 

count are here repeated.
4. The average daily diversion of water by said mu-

nicipality during the whole year ending June 30, 1910, 
was 17,404,705 gallons, said amount so diverted being 
3,204,705 gallons in excess of the amount which said 
municipality was entitled to divert under the provisions «q 
of the act aforesaid.

5. The allegations of paragraph five of the first count 
are here repeated.

6. The allegations of paragraph six of the first count 
are here repeated.

7. That said Commission fixed the sum of one dollar 
per million gallons as a license fee to be paid by said 
defendant for the amount of water so diverted by it in 
excess of its allowance, making the amount so due from 
said defendant for the whole year ending June 30, 1910, 
the sum of $1,169.71.

8. That said Commission certified the name of the 
defendant to the State Comptroller and the amount so 
due by said defendant for the diversion of waters as 
aforesaid to and including June 30, 1910, on the four-
teenth day of February, 1911.

9- That the State Comptroller, as provided by law, 
thereupon promptly notified the defendant of its indebt-
edness to the State.
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10. That the sum specified in the notice by the State 
Comptroller to the defendant, as aforesaid, became and 
was payable on or before the first day of July then next.

11. That the defendant wholly failed and neglected 
to pay the amount so due or any part thereof to the 
State Treasurer on or before the first day of July, 1911, 
and still fails and neglects to make such payment as 
aforesaid.

12. That the State Comptroller upon the failure of 
Ip the defendant to make such payment, as aforesaid, cer-

tified on the first day of July, 1910, to the Attorney- 
General the name of said defendant and the amount 
so due by it for collection and it then and there became 
and was the duty of the Attorney-General to take im-
mediate steps to collect the amount so due by an action 
in the name of the State.

The plaintiff demands of the defendant the sum of 
$1,169.71, the amount due from the defendant to the 
plaintiff for the whole of the year ending June 30, 1910.

20

3 0

T h ir d  Co u n t .
1. The allegations of paragraph one of the first count 

are here repeated.
2. The allegations of paragraph two o f the first count 

are here repeated.
3. That under the provisions of an act of the Legis-

lature of this State entitled “An act to establish a State 
Water Supply Commission, and to define its powers and 
duties, and the conditions under which waters of this 
State may be diverted,” approved June 17» I9°7> bein£ 
Chapter 252 of the Session Laws of 1907, ĉ en<̂ 
ant was permitted to divert from the Delaware River 
aforesaid, an average daily free allowance of water to 
the amount of 13,490,000 gallons, said  last-mentione 
amount of water which was being diverted by sai 
municipality on June 17th, aforesaid, the date when t e 
act aforesaid became effective and operative.

4. The average daily diversion of water by said mu 
nicipality during the whole year ending June 30, 191
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was 15,940,812 gallons, said amount so diverted being 
2450,812 gallons in excess of the amount which said 
municipality was entitled to divert under the provisions 
of the act aforesaid.

5. The allegations of paragraph five of the first count 
are here repeated.

6. The allegations of paragraph six of the first count 
are here repeated.

7. That said Commission fixed the sum of one dollar
per million gallons as a license fee to be paid by said 10 
defendant for the amount of water so diverted by it in 
excess of its allowance, making the amount so due from 
said defendant for the whole year ending June 30, 1911, 
the sum of $894.54.

8. That said Commission certified the name of the 
defendant to the State Comptroller and the amount so 
due by said defendant for the diversion of waters as 
aforesaid to and including June 3°> J9 11’ on ^ r" 
teenth day of February, 1912.

9. That the State Comptroller, as provided by law, 
thereupon promptly notified the defendant of its indebt-
edness to the State.

10. That the sum specified in the notice by the State 
Comptroller to the defendant, as aforesaid, became and 
was payable on or before the first day of July then next.

11. That the defendant wholly failed and neglected 
to pay the amount so due or any part thereof to the 
State Treasurer on or before the first day of July, I9I2> 
and still fails and neglects to make such payment as 
aforesaid.

12. That the State Comptroller upon the failure of 
the defendant to make such paymeilt, as aforesaid, cer-
tified on the first day of July, 1912, to the Attorney- 
General the name of said defendant and the amount 
so due by it for collection and it then and there became 
and was the duty of the Attorney-General to take im-
mediate steps to collect the amount so due by an action 
in the name of the State.

20

30
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The plaintiff demands of the defendant the sum of 
$894.54, the amount due from the defendant to the 
plaintiff for the whole of the year ending June 30, 1911.

F o u r t h  Co u n t .
1. The allegations of paragraph one of the first count 

are here repeated.
2. The allegations of paragraph two of the first count 

are here repeated.
10 3. The allegations of paragraph three of the third

count are here repeated.
4. The average daily diversion of water by said mu-

nicipality during the whole year ending June 30, 1912, 
was I7>53°>374 gallons, said amount so diverted being 
4,040,374 gallons in excess of the amount which said 
municipality was entitled to divert under the provisions 
of the act aforesaid.

5. The allegations of paragraph five of the first count 
are here repeated.

20 6. The allegations of paragraph six of the first count
are here repeated.

7. That said Commission fixed the sum of one dollar 
per million gallons as a license fee to be paid by said 
defendant for the amount of water so diverted by it in 
excess of its allowance, making the amount so due from 
said defendant for the whole year ending June 30, 1912, 
the sum of $1,474.73.

8. That said Commission certified the name of the 
defendant to the State Comptroller and the amount so

3q due by said defendant for the diversion of waters as 
aforesaid to and including June 30, 1912, on the fif-
teenth day of February, 1913.

9. That the State Comptroller, as provided by law, 
thereupon promptly notified the defendant of its indebt-
edness to the State.

10. That the sum specified in the notice by the State 
Comptroller to the defendant, as aforesaid, became a 
was payable on or before the first day of July then next.
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ri. That the defendant wholly failed and neglected 
to pay the amount so due or any part thereof to. the 
State Treasurer on or before the first day of July, 1913, 
and still fails and neglects to make such payment as 
aforesaid.

12. That the State Comptroller upon the failure of 
the defendant to make such payment, as aforesaid, cer-
tified on the first day of July, 1913, to the Attorney- 
General the name of said defendant and the amount 
so due by it for collection and it then and there became 10 
and was the duty of the Attorney-General to take im-
mediate steps to collect the amount so due by an action 
in the name of the State.

The plaintiff demands of the defendant the sum of 
$1,474.73, the amount due from the defendant to the 
plaintiff for the whole of the year ending June 30, 1912.

Fif t h Co unt .
1. The allegations of paragraph one of the first count

are here repeated., an
2. The allegations of paragraph two of the first count 

are here repeated.
3. The allegations of paragraph three of the third 

count are here repeated.
4. The average daily diversion of water by said mu-

nicipality during the whole year ending June 30,. 1913, 
was i7>753>010 gallons, said amount so diverted being 
4.263,010 gallons in excess of the amount which said 
municipality was entitled to divert under the provisions
(• f the act aforesaid. ~~

5- The allegations of paragraph five of the first count 
are here repeated.

6. The allegations of paragraph six of the first count 
are here repeated.

7- That said Commission fixed the sum of one dollar 
per million gallons as a license fee to be paid by said 
efendant for the amount of water so diverted by it in 

excess of its allowance,, making the amount so due from
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said defendant for the whole year ending June 30, 1913, 
the sum of $1,556.00.

8. That said Commission certified the name of the 
defendant to the State Comptroller and the amount so 
due by said defendant for the diversion of waters as 
aforesaid to and including June 3 0 , 1 9 1 3 , on the fif-
teenth day of February, 1914.

9. That the State Comptroller, as provided by law, 
thereupon promptly notified the defendant of its indebt-

1 0  edness to the State.
1 0 . That the sum specified in the notice by the State 

Comptroller to the defendant, as aforesaid, became and 
was payable on or before the first day of July then next.

11. That the defendant wholly failed and neglected 
to pay the amount so due or any part thereof to the 
State Treasurer on or before the first day of July, 19*4* 
and still fails and neglects to make such payment as 
aforesaid.

1 2 . That the State Comptroller upon the failure of 
20 the defendant to make such payment, as aforesaid, cer-

tified on the first day of July, 1914. to the Attorney- 
General the name of said defendant and the amount 
so due by it for collection and it then and there became 
and was the duty of the Attorney-General to take im- 
mediate steps to collect the amount so due by an action 
in the name of the State.

The plaintiff demands of the defendant the sum 0 
$ 1 ,5 5 6 .0 0 , the amount due from the defendant to t 
plaintiff for the whole of the year ending June 30,i9I3j

S i x t h  C o u n t . t
1. The allegations of paragraph one of the first

are here repeated. .4
2. The allegations of paragraph .two of the firs

are here repeated. .

3. The allegations of paragraph three of t
count are here repeated.

4. The average daily diversion oiE water>  s  

nicinalitv during the whole year ending J 3



COM PLAINT. I I

was 19,461,287 gallons, sa;d amount so diverted being 
5,971,287 gallons in excess of the amount which said 
municipality was entitled to divert under the provisions 
of the act aforesaid.

5. The allegations of paragraph five of the first count 
are here repeated.

6. The allegations of paragraph six of the first count 
are here repeated.

7. That said Commission fixed the sum of one dollar
per million gallons as a license fee to be paid by said 10 
defendant for the amount of water so diverted by it in 
excess of its allowance, making the amount so due from 
said defendant for the whole year ending June 30, 1914, 
the sum of $2,179.52.

8. That said Commission certified the name of the 
defendant to the State Comptroller and the amount so 
due by said defendant for the diversion of waters as 
aforesaid to and including June 30, 1914, on the tenth 
day of February, 1915.

9- That the State Comptroller, as provided by law, 20 
thereupon promptly notified the defendant of its said 
indebtedness to the State.

10. That the sum specified in the notice by the State 
Comptroller to the defendant, as aforesaid, became and 
was payable on or before the first day <of July then next.

11. That the defendant wholly failed and neglected 
to pay the amount so due or any part thereof to the 
State Treasurer on or before the first day of July, 1915,
and still fails and neglects to make such payment as 
aforesaid.

12. That the State Comptroller upon the failure of
e defendant to make such payment, as aforesaid, cer-

p C on t l̂e ^rst day of July, 1915, to the Attorney- 
general the name of said defendant and the amount 

ue by it for collection and it then and there became 
an was the duty of the Attorney-General to take im- 
¡negate steps to collect the amount so due by an action 
111 the name of the State.
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The plaintiff demands of the defendant the sum of 
$2,179.52 > the amount due from the defendant to the 
plaintiff for the whole of the year ending June 30, 1914.

Se v e n t h  Coun t .
1. The allegations of paragraph one of the first count 

are here repeated.
2. The allegations of paragraph two of the first count 

are here repeated.
1® 3. The allegations of paragraph three of the third

count are here repeated.
4. The average daily diversion of water by said mu-

nicipality during the whole year ending June 30, 1915. 
was 17,435)833 gallons, said amount so diverted being 
3,945,833 gallons in excess of the amount which said 
municipality was entitled to divert under the provisions 
of the act af oresaid.

5. The allegations of paragraph five of the first count 
are here repeated.

3$ 6. The allegations of paragraph six of the first count
are here repeated.

7. The said Board fixed the sum of one dollar 
per million gallons as a license fee to be paid by said 
defendant for the amount of water so diverted by it in 
excess of its allowance, making the amount so due from 
said defendant for the whole year ending June 30, J015> 
the sum of $1,440.23.

8. That said Board certified the name of the 
defendant to the State Comptroller and the amount so

_  due by said defendant for the diversion of waters as 
aforesaid to and including June 30, 1915, on sev 
enth day of February, 1916.

9. That the State Comptroller, as provided by law, 
thereupon promptly notified the defendant of its sal
indebtedness to the State.

10. That the sum specified in the notice by t e ' 
Comptroller to the defendant, as aforesaid, became 
was payable on or before the first day of JubT ^ en n
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11. That the defendant wholly failed and neglected 
to pay the amount so due or any part thereof to the 
State Treasurer on or before the first day of July, 1916, 
and still fails and neglects to make such payment as 
aforesaid.

12. That the State Comptroller upon the failure of 
the defendant to make such payment, as aforesaid, cer-
tified on the first day of July, 1916, to the Attorney- 
General the name of said defendant and the amount
so due by it for collection and it then and there became 10 
and was the duty of the Attorney-General to take im-
mediate steps to collect the amount so due by an action 
in the name of the State.

The plaintiff demands of the defendant the sum of 
$1,440.23, the amount due from the defendant to the 
plaintiff for the whole of the year ending June 30, 1915.

t
Eig ht h Co unt .

1. The allegations of paragraph one of the first count
are here repeated, 20

2. The allegations of paragraph two of the first count 
are here repeated.

3. The allegations of paragraph three of the third 
count are here repeated.

4. The average daily diversion of water by said mu-
nicipality during the six months ending December 31,
1915» was 15,636,666 gallons, said amount so diverted 
being 2,146,666 gallons in excess of the amount which 
said municipality was entitled to divert under the pro-
visions of the act aforesaid. on

5. The allegations of paragraph five of the first count 
are here repeated.

6. The allegations of paragraph six of the first count 
are here repeated.

7- The said Board fixed the1 sum of one dollar 
per million gallons as a license fee to be paid by said 
defendant for the amount of water so diverted by it in 
excess of its allowance, making the amount so due from
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said defendant for the six months ending December 31, 
1915, the sum of $394.99.

8. That said Board certified the name of the 
defendant to the State Comptroller and the amount so 
due by said defendant for the diversion of waters as 
aforesaid to and including December 31, 1915, on the 
eighth day of February, 1917.

9. That the State Comptroller, as provided by law, 
thereupon promptly notified the defendant of its said

10 indebtedness to the State.
10. That the sum specified in the notice by the State 

Comptroller to the defendant, as aforesaid, became and 
was payable on or before the first day of July then next

11. That the defendant wholly failed and neglected 
to pay the amount so due or any part thereof to the 
State Treasurer on or before the first day of July, 1917-

12. That the State Comptroller upon the failure of 
the defendant to make such payment, as aforesaid, cer-
tified on the second day of July, 1917, *° Attorney-

20 General the name of said defendant and the amount 
so due by it for collection and it then and there became 
and was the duty of the Attorney-General to take im-
mediate steps to collect the amount so due by an action 
in the name of the State.

The plaintiff demands of the defendant the sum of 
$394.99, the amount due from the defendant to the 
plaintiff for the six months ending December 31,

N i n t h  C o u n t .
g 1. Th‘e allegations of paragraph one of the first count 

are here repeated.
2. The allegations of paragraph two of the first count 

are here repeated.
3. The allegations of paragraph three of the thir 

count are here repeated.
4. The average daily diversion of water by said mu 

nicipality during the whole of the year ending Decern r 
31, 1916, was 15,730,833 gallons, said amount so 1 
verted being 2,240,833 gallons in excess of the arnoun
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which said municipality was entitled to divert under the 
provisions of the act aforesaid.

5. The allegations of paragraph five of the first count 
are here repeated.

6. The allegations of paragraph six of the first count 
are here repeated.

7. The said Board fixed the sum of one dollar 
per million gallons as a license fee to be paid by said 
defendant for the amount of water so diverted by it in 
excess of its allowance, making the amount so due from 10 
said defendant for the whole of the year ending De-
cember 31, 1916, the sum of $820.14.

8. The said Board certified the name of the 
defendant to the State Comptroller and the amount so 
due by said defendant for the diversion of waters as 
aforesaid to and including December 31, 1916, on the 
eighth day of February, 1917.

9. That the State Comptroller, as provided by law,
thereupon promptly notified the defendant of its indebt-
edness to the State. 20

10. That the sum specified in the notice by the State 
Comptroller to the defendant, as aforesaid, became and 
was payable on or before the first day of July next.

it. That the defendant wholly failed and neglected 
to pay the amount so due or any part thereof to the 
State Treasurer on or before the first day of July, 1917.

12. That the State Comptroller upon the failure of 
the defendant to make such payment, as aforesaid, cer-
tified on the second day of July, 1917, to the Attorney- 
General the name of said defendant and the amount gQ 
so due by it for collection and it then and there became . 
and was the duty of the Attorney-General to take im-
mediate steps to collect the amount so due by an action 
in the name of the State.

The plaintiff demands of the defendant the sum of 
$820.14, the amount due from the defendant to the
plaintiff for the whole of the year ending December 3 1 ,
1916. 5 0
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T e n t h  C o u n t .
1. The allegations of paragraph one of the first count 

are here repeated.
2. The allegations of paragraph two of the first count 

are here repeated.
3. The allegations of paragraph three of the third 

count are here repeated.
4. The average daily diversion of water by said mu-

nicipality during the whole of the year ending December
It) 31, 1917, was 16,423,000 gallons, said amount so di-

verted being 2,933,000 gallons in excess of the amount 
which said municipality was entitled to divert Under the 
provisions of the act aforesaid.

5. The allegations of paragraph five of the first count 
are here repeated.

6. The allegations of paragraph six of the first count 
are here repeated.

7. The said Board fixed the sum of one dollar 
per million gallons âs a license fee to be paid by said 
defendant for the amount of water SO diverted by it in 
excess of its allowance, rnaking the amount so due from 
said defendant for thè whole of the year ending De-
cember 31, 1917, the sum of $1,070.54.

8. That said Board finally certified the name of the 
defendant to the State Comptroller and the amount so 
due by said defendant for the diversion of waters as 
aforesaid to and including December 31, 1917, oil * e 
fourteenth day of February, 1918.

9. That the State Comptroller, as provided by law, 
^  thereupon promptly notified the defendant of its sài

indebtedness to the State. .
10. That the sum specified in the notice by the Sta 

Comptroller to the defendant, as aforesaid, became an 
was payable on or before the first day of July then ne

11. That the defendant wholly failed and negec 
to pay the amount so due or any part thereof to 
State Treasurer on or before the first day of Ju y> *9

12. That the State Comptroller upon the failure  ̂
the defendant to make such payment, as aforesai
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tified on the first day of July, 1918, to the Attorney- 
General the name of said defendant and the amount 
so due by it for collection and it then and there became 
and was the duty of the Attorney-General to take im-
mediate steps to collect the amount so due by an action 
in the name of the State.

The plaintiff demands of the defendant the sum of 
$1/070.54, the amount due from the defendant to the 
plaintiff for the whole of the year ending December 31,
1917. 10

\
El event h Co u n t .

1. The allegations of paragraph one of the first count 
are here repeated.

2. The allegations of paragraph two of the first count 
are here repeated.

3. The allegations of paragraph three of the third 
count are here repeated.

4. The average daily diversion of water by said mu-
nicipality during the whole of the year ending December «q  
31, 1918, was 18,444,167 gallons, said amount so di-
verted being 4,954,167 gallons in excess of the amount 
which said municipality was entitled to divert under the 
provisions of the act aforesaid.

5- The allegations of paragraph five of the first count 
are here repeated.

6. The allegations of paragraph six of the first count 
are here repeated.

7- The said Board fixed the sum of one dollar 
per million gallons as a license fee to be paid by said 
defendant for the amount of water so diverted by it in 
excess of its allowance, making the amount so due from 
said defendant for the whole of the year ending De-
cember 31, 1918, the sum of $1,808.27.

8. That said Board finally certified the name of the 
defendant to the State Comptroller and the amount so 
due by said defendant for the diversion of waters as 
a oresaid to and including December 31, 1918, on the 
1 irteenth day of February, 1919.



CO M PLAINT.1.8

9. That the State Comptroller, as provided by law, 
thereupon promptly notified the defendant of its said 
indebtedness, to the State.

10. That the sum specified in the notice by the State 
Comptroller to the defendant, as aforesaid, became and 
was payable on or before the first day of July then next.

11. That the defendant wholly failed and neglected 
to pay the amount so due or any part thereof to the 
State Treasurer on or before the first day of July, 1919.

10 12. That the State Comptroller upon the failure of
the defendant to make such payment, as aforesaid, cer-
tified on the first day of July, 1919, to the Attorney- 
General the name of said defendant and the amount 
so due by it for collection and it then and there became 
and was the duty of the Attorney-General to take im-
mediate steps to collect the amount so due by an action 
in the name of the State.

The plaintiff demands of the defendant the sum of 
$1,808.27, the amount due from the defendant to the 

20 plaintiff for the whole of the year ending December 31, 
1918.

J
T w e l f t h  Co u n t .

1. The allegations of paragraph one of the first count 
are here repeated.

2. The allegations of paragraph two of the first count 
are here repeated.

3. The allegations of paragraph three of the third 
count are here repeated.

„Q 4. The average daily diversion of water by said mu 
nicipality during the whole of the year ending December 
31, 1919, was 15,943,315 gallons, said amount so 1* 
verted being 2 ,453 ,315  gallons in excess of the amount 
which said- municipality was entitled to divert under t e
provisions of the act aforesaid.

5. The allegations of paragraph five of the first count
are here repeated. ,

6. The allegations of paragraph six of the first coun
are here repeated.
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7. The said Board fixed the sum of one dollar 
per million gallons as a license fee to be paid by said 
defendant for the amount of water so diverted by it in 
excess of its allowance, making the amount so due from 
said defendant for the whole of the year ending De-
cember 31, 1919, the sum of $895.46.

8. That said Board finally certified the name of the 
defendant to the State Comptroller and the amount so 
due by said defendant for the diversion of waters as 
aforesaid to and including December 31, I919, on the 10 
fourteenth day of February, 1920.

9. That the State Comptroller, as provided by law, 
thereupon promptly notified the defendant of its said 
indebtedness, to the State.

10. That the sum specified in the notice by the State 
Comptroller to the defendant, as aforesaid, became and 
was payable on or before the first day of July then next.

n. That the defendant wholly failed and neglected 
to pay the amount so due or any part thereof to the 
State Treasurer on or before the first day of July, 1920. 20

12. That the State Comptroller upon the failure of 
the defendant to make such payment, as aforesaid, cer-
tified on the first day of July, 1920, to the Attorney- 
Ceneral the name of said defendant and the amount 
so due by it for collection and it then and there became 
an was the duty of the Attorney-General to take ini- 
me /ate steps to collect the amount so due by an action 
m the name of the State.

The plaintiff demands of the defendant the sum of 
9 9546, the amount due from the defendant to the on 
Paintiff for the whole of the year ending December 31

The total sum demanded of the defendant by the 
Plaintiff is $14,3IO>o3.

T h o m a s  F. Mc Cr a n , 
Attorney-General of New Jersey, 

Attorney of Plaintiff.
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ANSWER.

{F iled M arch 24, 19 2 1 .)

{A m endm ents Filed A pril 23  and M ay 261 1921.)

N e w  J e r s e y  S u p r e m e  Co u r t . 
M e r c e r  Co u n t y .

S t a t e  o e  N e w  J e r s e y ,
1 0  Plaintiff,  / A c t i o n  a t  L a w

■ f /Amended Answer.
T h e  C i t y  o f  T r e n t o n ,

D efendant.

The defendant, the City of Trenton, a municipal cor-
poration of the State of New Jersey, says that:

/ V
A n s w e r  t o  F i r s t  C o u n t .

1. It admits the first paragraph;
2 0  2. It admits the second paragraph;

3. It denies the third paragraph;
4. It denies the fourth paragraph ;
5. It denies the fifth paragraph;
6. It admits the sixth paragraph;
7. As to the statement contained in the seventh para-

graph, that the said commission fixed the sum of $1 
per million gallons as a license fee to be paid by the 
defendant for water diverted by it, the defendant has 
not any knowledge or information thereof sufficient to

30 form a belief, and it denies the right of said commis-
sion to fix said sum- charged against it, and that there is 
any sum due from the defendant to the plaintiff as 
alleged in said paragraph;

8. As to the statement in the eighth paragraph, de-
fendant has not any knowledge or information thereof 
sufficient to form a belief, and therefore neither affirms 
nor denies the same, but leaves the plaintiff to make such 
proof thereof as it may deem proper;



ANSWER 21

9. It denies the ninth paragraph;
10. It denies the tenth paragraph;
11. It denies the eleventh paragraph;
12. As to the statement in the twelfth paragraph, de-

fendant has not any knowledge or information thereof 
sufficient to form a belief, and therefore neither affirms 
nor denies the same, but leaves the plaintiff to make 
such proof thereof as it may deem proper;

An s w e r  t o  Se c o n d  Co u n t . 10
1. The answers to paragraphs 1, 2, 3, 4,. 5, 6, 7, 8,

9, 10, 11 and 12 of count 1 are here repeated as the 
defendant’s answers to the corresponding paragraphs 
of count 2,

Answer  to  T h i r d * Co u n t ,
1. The answers to paragraphs 1, 2 ,  3, 4,- 5,- 6, 7, 8,

9« 10, 11 and 12 of count 1 are here repeated as the 
defendant’s answers to the corresponding paragraphs 
of count 3. " 20

An s w e r  t o  F o u r t h  Co u n t .
i. The answers to paragraphs 1, 2, 3, 4, 5, 6, 7, 8,

9» I0> 11 and 12 of count 1 are here repeated as the 
defendant’s answers to the corresponding paragraphs 
of count 4.

Ans we r  To  F i f t h  Co u n t .
1. The answers to paragraphs 1, 2, 3, 4, 5, 6, 7, 8,

9> 10, 11 and 12 of count 1 are here repeated as the gg 
defendant s answers to the corresponding paragraphs 
of count 5.

Ans we r  to  Si x t h  Co u n t .
i- The answers to paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 

w i®’, Ti and 12 of count 1 are here repeated as the 
efendant s answers to the corresponding paragraphs 

of count 6.
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A n s w e r  t o  S e v e n t h  Co u n t .
i . The answers to paragraphs i, 2, 3, 4, 5, 6, 7, 8, 

9, 10, 11 and 12 of count 1 are here repeated as the 
defendant’s answers to the corresponding paragraphs 
of count 7.

A n s w e r  t o  E i g h t h  C o u n t .
1. The answers to paragraphs 1, 2 ,  3, 4, 5, 6, 7, 8, 

9,. 10, 11 and 12 of count 1 are here repeated as the 
10 defendant’s answers to the corresponding paragraphs 

of count 8.

A n s w e r  t o  N i n t h  C o u n t .
1. The answers to paragraphs 1, 2, 3, 4 ,  5,, 6, 7, 8, 

9, 10, 11 and 12 of count 1 are here repeated as the 
defendant’s answers to the corresponding paragraphs 
of count 9. ;

A n s w e r  t o  T e n t h  C o u n t .
1. The answers to paragraphs 1, 2 ,  3, 4, 5» 6, 7> 

20 9, 10, 11 and 12 of count 1 are here repeated as the 
defendant’s answers to the corresponding paragraphs 
of count 10.

A n s w e r  t o  E l e v e n t h  Co u n t .
1. The answers to paragraphs 1, 2, 3, 4> 5» 6, 7> .»

9. 10, 11 and 12 of count 1 are here repeated as the 
defendant’s answers to the corresponding paragraphs 
of count 11.

30 A n s w e r  t o  T w e l f t h  Co u n t .
1. The answers to paragraphs 1, 2 ,  3, 4> 5> 7> ’

9, 10, 11 and 12 of count 1 are here repeated as the 
defendant’s answers to the corresponding paragrap s 
of count 12.

F i r s t  S e p a r a t e  Def en se  t o  E a c h  o f  t h e  T w e l v e  
C o u n t s  o e  t h e  C o m p l a i n t .

1. The defendant required all the water used an̂  
taken for its corporate purposes, and had and possess
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the right to use and take all the water from the Dela-
ware River that it required, without limitation as to 
quantity, and without the payment of any license fee 
for any part of the water so used and taken during the 
year or part thereof specified in each of the said twelve 
several counts of the complaint, which said right was 
acquired by the “Trenton Water Works” by grant direct 
from the State of New Jersey, March 24, 1852, and was 
acquired by the defendant by the duly authorized pur-
chase of such right from the said the “Trenton Water 10 
Works,” in manner following:

(a) By an Act of the Legislature of the State of 
New Jersey entitled “An Act to incorporate the pro-
prietors of the Trenton Water Works,” passed February 
29, .1864, James Ewing, Peter Gordon, Thomas M. 
Potter, Gershom Craft, Alexander Chambers, and their 
associates, were created a body politic and corporate by 
the name, style and title “The President and Directors 
of the Trenton Water Works,” and were constituted 
and declared to be forever thereafter a body politic 20 
and corporate in fact and in name; and (among other 
things) they and their successors and assigns by the 
name and style aforesaid, were made capable of holding 
their capital stock, and of conducting, directing and dis-
posing of the same, from time to time, and of disposing 
°f the use of water, to such as should apply for the 
-ame, for such annual rent and under such restrictions 
as they should think proper, and of purchasing, taking 
and holding, to them, their successors and assigns foi 
the use of said corporation all such estates, real and 30  
personal, necessary or convenient for them, and of sell- 
mg, disposing and conveying the same at their pleasure, 
and also to lay and extend their aqueduct through such 

the streets of the said city as they should think 
necessary, and for that purpose to open and dig in such 
P rts of said streets as should be convenient and neces- 

ry ôr Purposes aforesaid, as by reference to a 
°Py of said act hereunto annexed, marked “a”, and 
a e a part hereof, will more fully and at large appear;
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(b) and by an Act of the Legislature of the State of 
Mew Jersey entitled “A supplement to an act entitled 
‘An Act to incorporate the proprietors of the Trenton 
Water Works/ passed the 29th day of February, A. D. 
1803/” approved March 24, 1852, the “President and 
Directors of the Trenton Water Works” were (among 
other things) authorized and empowered to take the 
water -which they then and thereafter required, without 
limitation as to quantity, either in whole or in part, 

1 0  from the Delaware River, for their corporate purposes, 
as by reference to a copy of said act hereunto annexed, 
marked “b”, and made a part hereof, will more fully 
and at large appear ; (c) and by an Act of the Legisla-
ture of the State of New Jersey entitled An Act to 
authorize and enable the City of Trenton to purchases 
part or the whole of the capital stock of the Trenton 
Water Works Company,” approved March 2, 1855, it 
was (among Other things) made lawful for the common 
council of said City of Trenton, whenever it seemed to 

■20 thrtn expedient so to do, to purchase, in the name and 
op behalf of said city, the whole or a majority of the 
shares of the capital stock of the “President and Direc-
tors of the Trenton Water Works,”, and thereby to 
become possessed of the same rights and privileges, and 
be subject to the same liability, as other stockholders, 
provided, a majority of the electors of said city voting 
at -an election therein specified voted for such purchase, 
as by reference to a copy of said act hereunto annexe , 
and marked “c”, and rrmde a part hereof, will more fu y 

oA and at large appear; (d) an election was held on t e 
fourth Monday of March, A. D. 1855, upon the ques-
tion of making the purchase authorized by said act 0 
March 2, 1855, and the following vote was casf> F & f  

yyater works,” 1,059 votes; “Against water works, 2Pl 
votes; majority, 858 votes; (e) at a meeting 0 tP 
Common Council of said city, held April 2, iS5S» 
President of that body laid before it the result 0 s 
election, as certified by the election officers of eac. __ 
of said city, and it was made to appear that a majori
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of the electors of said city, voting at such election, had. 
voted for such purchase, and said act thereupon became 
immediately effective; (f) the City of Trenton pur-
chased the whole of the capital stock of the President 
and Directors of the Trenton Water Works” under the 
authority of said act of March 2, 1855, and became the 
real owners of said works, and all the corporate rights, 
powers, franchises and privileges of the said the Presi-
dent and Directors of the Trenton Water Works” prior 
to March 1, 1859; (g) and by an Act of the Legislature 10 
of the State of New Jersey entitled “An Act to authorize 
the ‘President and Directors of the Trenton Water 
Works’ to convey their works and franchises to the City 
of Trenton, and to provide for the management of said 
works,’ ” approved March ,1, 1859, it was (among other 
things) made lawful for the “President and Directors 
of the Trenton Water Works,” and they were required 
to convey unto “The Inhabitants of the City of Tren-
ton” all the real estate, works and property and all the 
corporate rights, powers, franchises and privileges of ^0 
said company ; and upon the due execution of such con-
veyance, the legal title to said estate, works and prop-
erty, and all the corporate rights, powers, franchises and 
privileges of said company passed to and vested in the 
‘‘Inhabitants of the City of Trenton” by force of the 
statute, as reference to a copy of said act hereunto 
annexed, and marked “d”, and made a part hereof, will 
more fully and at large appear; (h) and by a certain 
indenture made the 7th day of March, 1859, the “Presi-
dent̂  and Directors of the Trenton Water Works,” in 
consideration of the premises therein stated, and under 
and by virtue of the power and authority conferred upon 
them by the aforesaid act of the Legislature, granted, 
bargained, sold, aliened, released, assigned, conveyed and 
confirmed unto the “Inhabitants of the City of Tren-
ton,” their successors and assigns, all the lands, tene-
ments, hereditaments and real estate, works and prop-
ci iy, and all the corporate rights, powers, franchises and 
privileges of the said the “President and Directors of

#
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the Trenton Water Works,” together with all and singu-
lar the appurtenances to the same belonging or in any-
wise appertaining; together with all the estate, right, 
title, interest, use, possession, property, claim and de-
mand of them, of, in and to the same, and also all the 
corporate rights, powers, franchises and privileges 
granted unto the “Inhabitants of the City of Trenton, 
their successors and assigns to the only proper use, 
benefit and behoof of the said the “Inhabitants of the 

10 City of Trenton,” their successors and assigns forever, 
according to the form, force and effect of the aforesaid 
i-ct of the Legislature, as by reference to a copy of the 
said indenture hereunto annexed, and marked e , and 
made a part hereof, will more fully and at large appeal.

Se c o nd  Se pa r a t e  De f e n s e  t o  Ea c h  oe t h e  Twel ve 
/Co u n t s  o e  th e  C o m p l a i n t .

i . The defendant repeats the statements in the first 
seParate defense and says that Sec. 8 of the act of June 
17, 1907, being Chapter 252 of the Laws of i9°7 irn 
pairs the obligation of a contract and offends against 
Art. I Sec. 10, Par. 1 of the Constitution of the United 
States’, and Art. IV, Sec. 7, Par- 3 of the Constitution 
of the State of New Jersey.

Th ir d  Se pa r a t e  De f e n s e  t o  Ea c h  o f  t h e  Twel ve 
Co u n t s  o f  th e  C o m p l a i n t .

1. The defendant says that Sec. 8 of the act of June 
17, 1907, being Chapter 252 of the Laws of 1 9  

poses a tax upon property, without regard to uni orm 
and value, and offends against Art. IV, Sec. 7» 
of the Constitution of the State of New Jersey.

He n r y  M. Ha r t ma n n ,
Chas . E. Bir d,

A t t o r n e y s  a n d  C o u n s e l  iv i

D e f e n d a n t .
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(a)
An Act to Incorporate the Proprietors of the Trenton 

Water Works.

Be it  e n a c t e d  by the Council and General Assembly 
of this State, and it is hereby enacted by the authority of 
the same:

1. That James Ewing, Peter Gordon, Thomas M. 
Potter, Gershom Craft, Alexander Chambers and their 
present and future associates, proprietors of the Trenton TO 
Water Works, pursuant to a certain agreement, entered 
into by the said proprietors on the eighteenth day of 
September, one thousand eight hundred and two, their 
successors and assigns, be and they hereby are created 
a body politic and corporate by the name, style and title 
of “The President and Directors of the Trenton Water 
Works,” and they are hereby constituted and declared 
to be forever hereafter a body politic and corporate in 
fact and in name; and by that name they and their suc-
cessors and assigns shall and may have perpetual sue- 20 
cession, and shall be persons able and capable in law to 
sue and be sued, plead and be impleaded, answer and be 
answered unto, defend and be defended, in all courts 
and places whatsoever; and that they and their succes-
sors and assigns may have and use a common seal and 
may make, change and alter the same at their pleasure; 
and also that they and their successors and assigns, by 
the name and style aforesaid, shall be in law capable 
of holding their capital stock, and the increase and 
profits thereof, and of conducting, directing and dis- .39 
posing of the same from time to time in such manner 
mid form as they shall think proper, and of disposing 
of the use of the water, to such as may apply for the 
same, for such annual rent and under such restrictions 
as they may think proper, and of purchasing, taking and
olding, to them, their successors and assigns, for the 

use of the said corporation, all such estates, real and 
personal, as shall be necessary or convenient for them,



2 8 ANSWER.

and of selling, disposing and conveying of the same at 
their pleasure, and generally of making all such laws, 
rules and regulations for the better conducting the affairs 
of the said company as they may from time to time 
find necessary or convenient; provided the same be 
not inconsistent with the constitution or laws of this 
State or of the United States.

2. And be it enactedThat James Ewing, who hath, 
according to the original agreement aforesaid, been 

10 chosen president, and Peter Gordon and Thomas M. 
Potter,, who have, according to the said agreement,, been 
chosen directors of the said company, shall be and con-
tinue to be president and directors of the said company 
until others shall be chosen in their stead, according to 
the provisions of their said agreement; and that all their 
legal acts and contracts entered into since and in virtue 
of their appointment, shall be good and valid as if this 
act ©f incorporation had then been in existence; and that 
it shall and may be lawful for the said president and 

2̂q directors, or for the president and directors for the 
time being to lay and extend their aqueduct through 
such of the streets of the said city as they may think 
necessary, and, for that purpose, to open and dig in 
such parts of the said streets as may be convenient an 
necessary for the purposes aforesaid; provided always, 
that not more than four rods in any of the said streets 
shall be open at any one time, nor the same be kept 
open for more than six days; and that the same s a 
be filled up again at the expense of the company an 
rendered as good and sufficient as if the same ha 
been taken up or removed.

Passed February 29, 1804.
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(b)
A Supplement to the act entitled "'An act to incorporate 

the proprietors of the Trenton Water Works,” 
passed the twenty-ninth day of February, A. D. one 
thousand eight hundred and three.

Wher eas the president and directors of the Trenton 
Water Works have represented that the increase of 
population in tl( city of Trenton has been so great 
that the springs from which said company have here- - q  
tofore supplied said city with water are no longer 
adequate to furnish the necessary quantity—there-
fore,
1. B e  i t  e n a c t e d  by the Senate and General Assem-

bly of the State of New Jersey, That the said the presi-
dent and directors of the Trenton Water Works are 
hereby authorized and empowered to take the water 
which they may require, either in part or in whole, from 
the Delaware River, and to that end they are hereby 
invested with all the powers necessary to enable them to 
purchase and hold such real estate, and to construct, keep 
up and maintain such reservoir, aqueducts and apparatus 
lor elevating water, and such erections in the Delaware 
River not obstructing the navigation thereof, and such 
other works, establishments and fixtures as may, in their 
opinion, be required to effectuate the objects of this act, 
and to lay all pipes under the streets or through private 
property that may be needed to conduct said water from 
the river to their reservoirs, and from the reservoirs to 
such parts of the city and its vicinity as they may deem 
expedient. 3 0 »

And be it enacted, That if it shall become neces-
sary, in the opinion of said president and directors, to 
ay pipes through any private lands in said city, or if 
any private lands shall be required for erecting reser-
voirs or other works thereon, and no agreement can be 
ma e t̂ le owner or owners thereof, as to the 
mount of compensation to be paid for laying said pipes 
f sâ  lands, or the price to be paid for said lands,

¿A e case may be, by reason of the unwillingness of
owners, or any of them, to accept such compensa-
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tion or price as said president and directors may deem 
reasonable, or by reason of the absence or legal incapac-
ity of said owners, or any of them, it shall be the duty 
of either of the justices of the Supreme Court, upon 
application in writing of said president and directors, 
with a map of the lands through which it is deemed 
necessary to lay said pipes, or a map and description of 
the lands so needed for said reservoirs or other works, 
and after ten days’ previous notice in writing of such 

10' application to the owner or owners of said lands to 
appoint three disinterested appraisers to determine the 
compensation to be paid for the laying of said pipes 
through said lands, or the price to be paid for said 
lands, as the case may be; and it shall be the duty of 
said appraisers, after having taken before said justice 
an oath or affirmation faithfully and impartially to dis-
charge the duties of their appointment, and after having 
carefully viewed the premises, within twenty days after 
their appointment to deliver to said president and direct- 

20 ors a written appraisement under the hands and seals of 
them, or a majority of them, of the award they may 
have made, which map, description and award the said 
president and directors shall cause to be recorded in 
the registry of deeds for the county of Mercer, and 
upon payment or tender by or on behalf of the said 
president and directors to such owner or owners as 
aforesaid, or some one of them, of the sum awarded in 
such appraisement, if any, then the said president and 
directors shall have the right to lay said pipes through 

gQ the lands aforesaid, or shall be deemed seized in fee 
simple of the lands so required for the erection of said 
reservoirs or other works as aforesaid; and in case any 
owner or owners of such lands shall be f e m e  c o v e r t ,  

under age, n o n  c o m p o s  m e n t i s ,  or out of the State, then 
and in that case it shall be sufficient for said president 
and directors to pay the amount of said appraisement 
into the Court of Chancery, subject to the order of sai 
Court for the use of the party or parties entitled to the 
same, the cost of all which proceedings shall be taxe
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by the said justice of the Supreme Court and paid by 
said president and directors.

3. A n d  b e  i t  e n a c t e d ,  That in case the said presi-
dent and directors, or the owner or owners of the said 
land, shall be dissatisfied with the award of the ap-
praisers provided for in the preceding- section, and 
shall apply to the Supreme Court, at the next term 
after filing said award, the court shall have power, 
upon good cause shown, to set the same aside, and 
thereupon to direct a proper issue for the trial of the’ 10 
said controversy to be formed between the said parties, 
and to order a jury to be struck, and a view of the 
premises to be had, and the said issue to be tried at the 
next circuit court to be holden in the county of Mercer, 
upon the like notice and in the • same manner as 
other issues in the said court are tried; and it 
shall be the duty of the said jury to assess the value 
of the said land or damages sustained; and if they shall 
find the same or a greater sum than the said appraisers 
shall have awarded in favor of the said owner or own- £0 
ers, then judgment therefor, with costs, shall be entered 
against said company, and execution awarded there-
for; but if the said jury shall be applied for by the 
said owner or owners, and shall find the same or a 
less sum than the said president and directors may have 
offered or the said appraisers awarded, than the said 
costs to be paid by said applicant or applicants, and 
eit er deducted out of the said sum found by the said 
jury, or execution awarded therefor, as the said court 

a 1 (̂ rec*-’ but such application shall not prevent the «,a  
company from taking or laying pipes through said 
an s upon the award of the appraisers, the value or 
amages being first paid, or upon a refusal to receive 
e same, upon a tender thereof, or the owner or owners 

e° being under any legal disability, the same being 
hrst Paid into the Court of Chancery.
^4 A n d  b e  i t  e n a c t e d ,  That whenever it shall become 

essar) to make any repairs or alterations in any
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pipes which may have been laid through any private 
lands, either by virtue of the preceding section or by 
agreement with the owner or owners thereof, it shall 
he lawful for said president and directors, with their 
workmen and agents, and with necessary vehicles, 
tools, and implements, to enter upon said lands, and 
make the necessary repairs and alterations, doing no 
unnecessary damage; but nothing herein shall be so 
construed as to protect the said president and directors, 

to ¡or their workmen or agents, from any action that may 
be brought against them, individually, by the owner 
or owners, occupant or occupants, of said lands, for 
any damage which they may have wilfully or unneces-
sarily done.

5. A n d  b e  i t  e n a c t e d ,  That the rents for the use of 
the water which said company may supply, shall draw 
interest from the time they become due.

6. A n d  b e  i t  e n a c t e d ,  That if any person shall wil-
fully pollute or adulterate the water in any reservoir

gO belonging to said company, he or she, so offending, 
shall be deemed guilty of a misdemeanor, and, on con-
viction thereof, shall be punished by fine, not exceeding 
five hundred dollars, or by imprisonment at hard labor, 
not exceeding three years, or both, at the discretion 

- of the court before whom such conviction may be had.
7. A n d  b e  i t  e n a c t e d ,  That the said the president 

and directors of the Trenton Water Works shall con-
tinue to have and possess all the rights, powers, fran-
chises, and privileges which they now have and possess

gO by virtue of the act to which this is a supplement, or 
the agreement referred to in said act, or the act entitled 
"An act to authorize Stephen Scales to convey the 
water from his spring, through the several streets 0 
the City of Trenton,” passed the third day of De' 
cember, A. D. one thousand eight hundred and one, 
and that said rights, powers, franchises, and privileges 
shall be deemed to be enlarged, so as to embrace the 
rights, powers, franchises, and privileges given to sat
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corporation by this act, to all intents and .purposes as 
if the same had been conferred on said Company at 
the time it was first established.

8. A n d  b e  i t  e n a c t e d ,  That the capital stock of said 
pt nipany shall be deemed to be twenty thousand dol-
lars, divided into shares of fifty dollars each, as fixed 
by the stockholders thereof, at a meeting held on the 
tenth d&y of June, A. D. one thousand eight hundred 
;,ttd thirty-nine; and that the stockholders of said com-
pany may) from time to time, increase said capital stock 10 
to any sum not exceeding one hundred thousand dol-
lars, in order to carry into effect the objects of this act.

Approved March 24, 1852.

(c)
An Act to authorize and enable the city of Trenton to 

purchase a part or the whole of the capital stock of 
the Trenton Water Works Company. ^

Wh e r e a s , It has been represented to the Legislature 
that, in order to secure to the City of Trenton a sup-
ply of water adequate for the extinguishment of 
fires and other public purposes, it is expedient that 
the said city should be the owner of the whole, or 
a majority, of the stock of the Trenton Water 
Works—therefore,
i .  B e  i t  e n a c t e d  b y  t h e  S e n a t e  a n d  G e n e r a l  A s -  

Minbly of the S t a t e  o f  N e w  J e r s e y ,  That it shall be 
lawful for the Common Council of the City of Trenton, 8*0 
whenever it may seem to them expedient so to do, to 
purchase, in the name and on the behalf of the said 
tfty, the whole, or a majority, of the shares of the 
capital stock of the president and directors of the 
renton Water Works, and thereby to become pos- 

Stssed of the same rights and privileges, and be subject 
to the same liabilities, as other stockholders; and to 
t e end aforesaid, the said Common Council are hereby
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authorized and empowered to contract such debts and 
to borrow such sums of money, on the credit of the 
said city, as shall appear to them to be necessary, not 
exceeding one hundred thousand dollars.

2. A n d  b e  i t  e n a c t e d ,  That in case the said Common 
Council shall make the said purchase, they shall have 
the right to vote on the said shares of stock, or any of 
them, by proxy, and shall be entitled to appoint as 
many directors of said water works as the shares held

10 by the city shall be in proportion to the whole number 
of shares of said water works; provided, that no mem-
ber of said Common Council shall be appointed such 
director.

3. A n d  b e  i t  e n a c t e d , That the said Common Council 
are hereby empowered to set off such parts of the 
said city, through which the water pipes of the Trenton 
Water Works now are or hereafter shall be laid, into 
a district or districts, to be called “the Water District 
or Districts,” and to alter the boundaries thereof, as

20 occasion may require; and to impose an annual tax, in 
such an amount as to them may seem expedient, on all 
improved lands comprised in said water district or dis-
tricts the owners or occupants of which shall not 
take the water for the use thereof from the said presi-
dent and directors of the Trenton Water Works, the 
said tax to be assessed with a view to the value of the 
property taxed and to its rental, and said assessment to 
be made and collected in such manner, at such times, 
and by such person or persons, as the said Common

30  Council shall from time to time, by ordinance, direct, 
and that said taxes, when imposed in the manner afore 
said, shall have the same force and effect, and be co 
lectable by the same process as other city taxes, an 
that the money raised by said tax shall be appropriate 
to defraying the expense of supplying the said city wi 
water for the extinguishment of fires and other pt
uses.



ANSW ER. 35

4. A n d  b e  i t  e n a c t e d ,  That if the said city shall pur-
chase any of the said stock, it shall be obligatory on the 
said city to purchase the shares of any stockholder who 
may offer to sell the same at its par value within one 
year from the passage of this act, and to receive in 
payment therefor the bonds of the city, hereinafter 
mentioned, or cash, at the option of̂  the city; and in 
case the Common Council shall neglect or refuse to 
purchase any stock offered to the city on the terms 
aforesaid, for the space of thirty days after such offer 10 
shall be made in writing to the city treasurer, then “the 
Inhabitants of the City of Trenton” shall be and they
are hereby made liable to pay to the person or persons 
so offering such stock the par value thereof, with in-
terest from the date of such offer, to be recovered in 
an action on the case, with costs, in any court having 
jurisdiction of the same; provided, that no execution 
shall be issued upon the judgment recovered in any 
such action, until the person or persons obtaining the 
same shall transfer to the city the stock for the value 20 
of which such judgment shall be rendered.

5. A n d  b e  i t  e n a c t e d ,  That the loan authorized by the 
first section of this act shall be called the water loan; 
and to secure the payment thereof the said common 
council are hereby authorized to issue the bonds of the 
city for an amount not exceeding in the whole the sum 
of one hundred thousand dollars, which bonds shall beai 
interest at the rate of six per cent per annum, payable 
semi-annually, and shall not be subject or liable to any
tax which may be hereafter levied or assessed by ordei on 
of the common council of said. city.

6. A n d  b e  i t  e n a c t e d ,  That none of said bonds shall 
be sold or disposed of at less than their par value; and 
the proceeds thereof shall be applied, exclusively, to the 
purposes contemplated by this act, and to no other pur-
pose whatever.

7- A n d  b e  i t  e n a c t e d ,  That the stock purchased shall 
be transferred to the said city, and the dividends and
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revenue derived therefrom shall be appropriated, first, to 
the payment of the interest of the bonds issued for the 
purchase of said stock, and the balance thereof shall be 
set apart as a sinking fund for the payment of the prin-
cipal of said bonds; and that no part of said dividends 
or revenue shall be appropriated or used for any other 
purpose whatever; and no part of said stock shall be 
sold or transferred until the payment of the principal 
and interest of said bonds.

10 8. A n d  b e  i t  e n a c t e d ,  That an election by ballot shall
be held, on the fourth Monday in March next, in each 
of the* wards of said city, at the places of holding the 
last annual election, at which election the electors of said 
city shall vote upon the question of making the purchase 
authorized by this act, those in favor of making said 
purchase depositing ballots with the words For Water 
Works,” written or printed thereon, and those opposed 
thereto depositing ballots with the words Against 
Water Works,” written or printed thereon; the poll of

2Q such election shall be opened at seven o’clock in the fore-
noon and kept open till seven o’clock in the afternoon, 
and the said election shall be conducted in the same 
manner and by the same officers as the annual city elec-
tion; and in cases of vacancy from any cause, sue 
vacancy shall be filled by the electors of the ward in 
which the same may arise before the opening of the 
poll; after counting off the votes polled, the result o 
said election, in each ward, shall be certified by the elec 
tion officers of each ward, to the president of the com- 
mon council, to be by him laid before the common coun-
cil at their next meeting; and if it shall appear t at 
majority of the electors of said city, voting at such e 
tion,. have voted for such purchase, then this act s 
take effect immediately; but if otherwise, then t is a 
shall be void.

Approved March 2, 1855-
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W
A® Act to -authorize “the President and Directors of 

the Trenton Water Works” to convey their works and 
franchises to the city <of Trenton, and to provide for 
the management of «aid works.

Wher ea s, “The inhabitants of the city of Trenton” 
have purchased the whole of the capital stock of 
“The President and Directors of the Trenton Water 
Works,” and have thus become the real owners of - -  
said works, but are compelled to manage and conduct 
the same pursuant to the provisions of the charter of 
said company, in whom the legal title to said work is 
still vested; therefore
1. Be  it  e n a c t e d  by the Senate and General Assem> 

b ly  o f  t h e  S t a t e  o f  N e w  J e r s e y ,  That it shall be lawful 
for ‘The President and Directors of the Trenton Water 
Works,” and they are hereby required on or before the 
first day of May next, to convey unto “the inhabitants 
of the city of Trenton” all the real estate, works and 
property, and all the corporate rights, powers, franchises 
and privileges of said company; and that upon the due 
execution of such conveyance, the legal title to said real 
estate, works and property, and all the corporate rights, 
powers, franchises and privileges of said company shall 
pass to and vest in “the inhabitants of the city of Tren-
ton,” in as full and ample a manner as the same now 
are or heretofore have been held and enjoyed by the 
?aid company.

2. A n d  b e  i t  e n a c t e d ,  That the said water works shall 
be conducted and managed exclusively by and through 
a board of commissioners to be appointed as hereinafter 
directed, and that all the authority, powers and duties 
relative thereto now exercised and performed by the 
president and directors of said company shall be exer' 
cised and performed by said commissioners, except as is 
■ereinafter provided; and in pursuance of this authority 
i e said commissioners may appoint and employ all 
proper clerks, officers, agents and assistants necessary or
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convenient for the purposes aforesaid at such compensa-
tion as they may deem reasonable; provided, that the 
said commissioners shall have no power or authority to 
create loans or borrow money, and shall not be entitled 
to take or receive any compensation for their services.

3. A n d  b e  i t  e n a c t e d ,  That the real estate, works and 
property hereby authorized to be conveyed to the inhabi-
tants of the city of Trenton, and the income thereof 
shall be and remain liable in their hands for the payment

10 of all debts heretofore contracted by the president and 
directors of the Trenton Water Works; and that for 
the purpose of paying such debts and to provide for the 
further extension of said water works, it shall and may 
be lawful for the common council of said city, upon the, 
written application of said commissioners, to issue the 
bonds of the city for an amount not exceeding in the 
whole the sum of fifteen thousand dollars, which bonds 
shall not be disposed of at less than par value, and shall 
bear interest at the rate of six per cent, per annum, pay-

20 able semi-annually, and shall not be subject or liable to 
any tax which may be levied or assessed by order of the 
common council of said city; provided, that such bonds 
shall not be issued in any case except a majority of the 
whole number of said council shall concur therein.

4. A n d  b e  i t  e n a c t e d ,  That the said bonds or the pro-
ceeds thereof, when sold by the said commissioners, shall 
be applied first, to the payment of the debts of the presi-
dent and directors of the Trenton Water Works, and 
the balance, if any, shall constitute a fund for the future

3Q extension of said works, and shall be used-exclusively 
for that purpose, and no other.

5. A n d  b e  i t  e n a c t e d ,  That the net rents and revenue 
received from the said water works, after paying all 
expenses. for maintaining the works and extending the 
pipes, and paying salaries, wages and incidental ex-
penses, shall be appropriated, first to the payment of the 
interest on the bonds heretofore issued for the purchase 
of the stock of said company, called the “water loan, 
and also on the bonds issued pursuant to the provisions
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of this act, which shall be deemed part of said loan, and 
the balance thereof shall be set apart as a sinking fund 
for the payment of the principal of said bonds; and that 
no part of said rents and revenue shall be appropriated 
or used for any other purpose whatever until the whole 
of said debt is paid and satisfied; provided, that the said 
commissioners shall not expend out of said water rents 
in any one year more than five hundred dollars for 
extending the pipes, and all extensions shall be charged 
to construction account, and they shall not make any 10 
such extension or improvement (necessary repairs ex-
cepted), the cost of which shall exceed said amount, in 
any one year, unless the common council shall have 
previously authorized the issue of city bonds for the 
purpose of paying therefor.

6. A n d  b e  i t  e n a c t e d , that the said commissioners 
shall, on the last Monday of April, and on the last Mon-
day of October in each year, pay over to the treasurer 
of the city of Trenton so much of the net rents and 
revenue of said works for the preceding six months as 20 
will be sufficient to pay the semi-annual interest on the 
bonds mentioned in the last preceding section; and shah 
on the same days pay over the surplus, if any, to the 
‘Commissioners of the Sinking Fund” of said city, to be 
y him safely invested in the same manner that other 

city moneys are invested by him, and allowed to accumu-
late as a sinking fund for the payment of said bonds at 
maturity.

?• A n d  b e  i t  e n a c t e d ,  That until such time as the net 
rents and revenue of said works shall be fully sufficient 9n

pay the interest of said water loan, it shall be the duty 
0 sai commissioners in the month of April in each 
ri every year to certify to the common council of said 
wnrlT in, ^ e*r opinion will be the net revenue of said
„ -j ? or * e ensuing year applicable to the payment of 

interest; and thereupon the said Common Council
shall a: ?ssess collect such an amount of tax as 
work 6 sufficient> with the estimated net revenue of said 

t 0 pay the interest on said water loan for that
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year and the said Common Cottneil are hereby era 
powered to add to the amount they now are or hereby 
may be authorized to raise in the general assessment 
such sum as- shall be necessary f or the purpose aforesaid, 
notwithstanding any limitation or restriction contained 
in the charter of said city or the supplement thereto.

& A n d  b e  i t  en ac ted , That the city treasurer shall 
keep a separate account of all moneys received and paid 
by him on account of the interest of said water loan, 

10 particularly specifying therein, the amounts received 
semi-anmially from the water commissioners, as also the 
amount raised by taxation for the' purpose of paying 
said interest, the whole of which shall be credited in said

WO

account and applied exclusively to the purpose aforesaid.
9. A n d  be  i t  en ac ted , That a majority of said com-

missioners shall constitute a quorum for the transaction 
of businessy and they shall keep regular books of account, 
and books for recording the whole of their official pro-
ceedings, and all such, books shall be open at all times

20 to the examination of any member of the Common 
Council of the city of Trenton, and of any person or 
persons appointed by said Common Council foe that 
purpose; the said commissioners shall also on the rst 
Monday in February of every year make a report to 
the said Common Council of the condition of the said 
water works, accompanied by a detailed statement 0 
their receipts and expenditures on account of the same, 
an abstract of which shall be published with the annua
statement of the city treasurer.

10. 'A nd be i t  en ac ted , That all the contracts and en-
gagements, acts and doings of the said commissioner 
within the scope of their duty or authority, s • ^
obligatory upon, and be in law considered as done y 
the inhabitants of the city of Trenton, and any ju 
recovered against the said commissioners m t 
official capacity, as provided in the next succeedr^^  ̂
tion, shall have the same force and effect as a jn g01 
against the city, and shall be enforced by t e S. 
process and in the same manner as, if the same a
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rendered in an action brought against “the inhabitants 
of the city of Trenton.”

11. A nd be i t  enacted, That the said commissioners 
may sue and be sued and prosecute or defend any action 
or process at law or in equity by the name of “the Water 
Commissioners of the City of Trenton,” against any 
person or persons for money due for the use of the water 
for the breach of any contract, express or implied 
touching the execution or management of the works,
or the distribution of the water, or of any promise or 10 
contract made to or with them, and also for any injury, 
trespass or nuisance done or suffered to the water, reser-
voirs, pipes, machinery or any apparatus belonging to or 
connected with any part of the works or for any im-
proper use or waste of the water; and any vacancy or 
the filling of any vacancy in the board of commissioners, 
either before or after any cause of action arises or suit is 
commenced, shall not change the right of said commis-
sioners as a body to commence, maintain or defend such 
action or suit, but for such purposes and in such cases 20 
they shall be considered from the time of the organiza-
tion of the board as a body corporate.

12. A nd be i t  enacted, That all promises and con-
tracts made by or with the president and directors of 
the Trenton Water Works previous to the execution 
of the conveyance hereinbefore authorized, shall be bind-
ing on the said commissioners and upon the other con-
tracting party in the same manner and to the same ex-
tent as if said promise or contract had originally been 
made by or with the said commissioners; and that all 
actions, suits and remedies relative thereto shall be 
brought, prosecuted and enforced in the manner speci-
ed in the last preceding section in as full and ample a 

manner as the same might or could have been prosecuted 
and enforced by or against the president and directors
of the Trenton Water Works in case this act had not 
been passed.

I3< 4 tid be i t  enacted, That the board of commis-
sioners for the time being shall have power 'and author-
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ity to regulate the supply and use of the water, to fix 
the prices for the same and the times of payment, to 
make and prescribe such rules, regulations, conditions 
and restrictions as they may deem necessary or expedi-
ent with reference to the use and mode of drawing the 
water, the collection of water rents and the mode of 
enforcing such collection; and they shall have power to 
impose such penalties in addition to cutting off the water 
as they may deem expedient for the violation of such 

10 rules, regulations and restrictions.
■ 14. And be it enacted, That it shall be the duty of 

said commissioners to erect and maintain fire plugs in 
the public streets of said city, through which water 
pipes shall have been laid in such number and locations 
as the Common Council may from time to  time direct, 
and to supply the same with water; and such plugs shall 
be under the control and direction of the Common 
Council, who are hereby authorized by ordinance to 
make the necessary rules and regulations respecting the 

20 use thereof, and to prescribe penalties for their violation 
and the mode of collecting such penalties.

15. And be it enacted, That the said commissioners 
shall elect annually one of their number to be president 
of the board, who shall, under their direction, have their 
general superintendence of the water works and the 
business of the board; the president, or in his absence, 
one of the commissioners appointed by the board or 
that purpose, shall sign all contracts and all or ers 
on the treasurer for the payment of moneys whic maj

3 0  be authorized by the said commissioners.
16. And be it enacted, That the said commissioners

shall require and take from their treasurer an 
officers and agents as they may appoint such °n . 1 
securities for the faithful performance o t e
as they may deem proper. pn;iPnion

17. And be it enacted, That Charles Moore,
Dickinson, Daniel L od or, David S. Anderson jac ^  
Taylor and Albert J. Whitaker shall 1 u ^  
board of water commissioners, and s a a
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meeting determine, by lot or otherwise, the terms during 
which they shall hold their offices; and these shall be as 
follows: tw o of them shall remain in office one year, 
two of them two years and two of them three years; 
all to be computed from the first day of July next.

18. A n d be i t  enacted, That the Common Council of
said city shall in the month of June, at their regular 
monthly meeting, in the year eighteen hundred and 
sixty, and in the same month in every year thereafter, 
elect two commissioners, who shall hold their office for 10 
three years, to be computed from the first day of July 
next ensuing their election; and any vacancy that may 
occur in said commission by death, resignation or other-
wise shall be filled by the Common Council at a regular 
monthly meeting, but the person appointed to fill such 
vacancy shall hold his office only for the residue of the 
term for which he may be appointed; provided, that no 
member of Common Council shall be appointed a water 
commissioner, or act as such after his election as a mem-
ber of said council. 2^

19. A nd be i t  enacted, That all acts or parts of acts
conflicting with this act be and the same are hereby 
repealed. . . ; .

20. A nd be i t  enacted , T h a t th is  ac t shall tak e  effect 
immediately.

Approved March i, 1859.

his inde nt ur e , made this seventh day of March, 
n the year of our Cord one thousand eight hundred 

^ y ~ nine, between “The President and Directors 
II^Trenton ^ a*er Works,” party of the first part, 

he Inhabitants of the City of Trenton,” party of 
e second p a r t: Whereas, in and by an act of the 
egis ature of the State of New Jersey entitled “An 

% \  autllorize the president and directors of the
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Trenton Water Works to convey their works and fran-
chises to the City of Trenton, and to provide for the 
management of said works/’ after reciting that 
“Whereas, ‘the Inhabitants of the City of Trenton’ 
have purchased the whole of the capital stock of ‘The 
President and Directors of the Trenton Water Works,’ 
and have thus become the real owners of said works, 
but are compelled to manage and conduct the same 
pursuant to the provisions of the charter of said 

XO company, in whom the legal title to said works is still 
‘vested,’ it was, among other things, enacted as follows, 
that is to say: ‘Be it enacted by the Senate and Gen-
eral Assembly of the State of New Jersey, That it shall 
be lawful for ‘The President and Directors of the 
Trenton Water Works,’ and they are hereby required, 
on or before the first day of May next, to convey unto 
‘The Inhabitants of the City of Trenton’ all the real
estate, Works and property, and all the corporate 
rights, powers, franchises and privileges of said com- 

20 pany; and that, upon the due execution of such con-
veyance, the legal title to said real estate, works an 
property, and all the corporate rights, powers, fran 

• chises and privileges of said company shall pass to and 
vest in ‘The Inhabitants of the City of Trenton, mas 
full and ample a manner as the same now are or e 
tofore have been held and employed by the sai com 
pany;” as in and by the said act of the Legisa > 
reference being thereunto had, will more fully ai
large appear. * ., “The

Now this indenture witnesseth, that the sald ,, 
President and Directors of the Trenton Water or > 
in consideration of the premises, and un er a 
virtue of the power and authority conferrec UP°® . 
by the aforesaid act of the Legislature, ave 
bargained, sold, aliened, released, assignee 'e. part, 
and confirmed, and by these presents g Confirm 
bargain, sell, assign, alien, release, c0™^v ,i lty r 
unto “The Inhabitants of the City of Tre

30
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successors and assigns, all the lands, tenements, here-
ditaments and real estate, works and property, and all' 
the corporate rights, powers, franchises and privileges 
of the said “The President and Directors of the Trenton 
Water Works,” together with all and singular the 
appurtenances to the same belonging or in anywise 
appertaining; and also all the estate, right, title, interest, 
use, possession, property, claim and demand of them, 
the said party of the first part, of, in and to the same; 
to have and to hold the said lands, tenements, heredita- 10 
ments and real estate, works and property, and also all 
the corporate rights, powers, franchises and privileges 
hereby granted unto the said “The Inhabitants of the 
City of Trenton,” their successors and assigns, to the 
only proper us, benefit, and behoof of the said “Inhabi-
tants of the City of Trenton,” their successors and 
assigns, forever, according to the form, force and effect 
of the aforesaid act of the Legislature.

In witness whereof, “The President and Directors 
of the Trenton Water Works,” have, by the hands of 20 
Charles Moore, their president, thereunto duly author-
ized by a resolution of the directors of the said com-
pany, hereunto set their common seal, and the said 
president hath subscribed his name, the day and year 
first above written.

C h a r l e s  M o o r e , ( S e a l) .
President.

The foregoing deed was signed, sealed and delivered, 
by order of the Board of Directors, on the day of the 
date thereof, in the presence of J. B. Quigley. 30

St at e of  New  Je r se y , s s . :

Be it known, that on the seventh day of March, A. D. 
eighteen hundred and fifty-nine, before me, Caleb S. 

reen, a Master in Chancery of said State, personally 
ppeared John B. Quigley, who, being duly sworn ac-

1 âW’ ^  ^ePose an<d say that he knows the 
The President and Directors of the Trenton <
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Water Works that the seal annexed to the foregoing 
deed is the common seal of “The President and Direc-
tors of the Trenton Water Works;” that Charles 
Moore, the president of the said corporation, did, by 
their order, sign, seal and deliver the said indenture as 
the voluntary act and deed of the said corporation, in 
the presence of said deponent ; and that deponent did, 
at the execution thereof, subscribe his name as a witness 
thereto.

C a l e b  S. G r e e n ,  M .  C .  C.

Recorded March 16, 1859.

NOTICE OF MOTION.

20

New  J er se y  Sup rem e Co ur t , 
Mer c er  Co u nt y.

(Filed May 26, I Ç 2 J . )

Stat e oe New  J erse y,
Plaintiff,

vs.
Th e Cit y  oe Tr ent o n,

Defendant.

Action at Law. 
Notice of Motion.

30

To the within named defendant, or Henry M. Hartmann 
and Charles B- Bird, its attorneys:
Please take notice that on Thursday, the twenty-sixth 

day of May, instant, at the hour of ten thirty o’clock in 
the forenoon, daylight saving time, or as soon thereafter 
as counsel can be heard, before his Honor, Thomas W. 
Trenchard, Justice of the Supreme Court, at the State 
House, in the City of Trenton, a motion will be made 
to determine the question of law raised in the defenses 
of the defendant in the above entitled action; and at 
such time and place I shall move to strike out the sepa-
ra te  defense to each of the twelve counts of the com-
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plaint, on the ground that the same do not disclose a 
legal defense to the complaint, in that Chapter 252 of 
the Laws of 1907, entitled “An act to establish a State 
Water-Supply Commission, and to define its powers and 
duties, and the conditions under which waters of this 
State may be diverted,” approved June 17, 1907, re-
quires payment for diversion of water in excess of the 
amount fixed by said statute, and that the construction 
of said statute, as contended for by the defendant, would 
render the same inefficacious.

That the rights of the defendant are not protected, 
conserved or sustained by Chapter 252 of the Laws of 
1907.

That the provisions of Chapter 252 of the Laws of 
1907 do nbt bar the plaintiff from recovery.

Yours respectfully,
T h o m a s  F. Mc Cr a n , 

Attorney General of New Jersey.

Dated May 12, 192.1.

W lE E IA M  . N e w CORN,

Assistant Attorney General. 20

ORDER STRIKING OUT DEFENSES. 

( F i l e d  J u n e  p, 1 9 2 1 . )

N ew  Je r se y  Su pr e m e  Co u r t , 
Me r c e r  Co u n t y .

St at e  o e  N ew  Je r s e y , 30
P l a i n t i f f , Action of Law.

v s .

Th e  Ci t y  o e  T r e n t o n ,
Defendant.

‘Order Striking Out 
Defenses.

Application having been made on behalf of the plain-
tiff, and on due notice to the defendant, to determine the 
questions of law raised in the answer and defenses of
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the defendant, in the above entitled action, and to strike 
out the three separate defenses, interposed by the de-
fendant to each of the twelve counts of the complaint, 
as recited in said notice, on the ground that the same 
did not disclose a legal defense to the complaint, and 
the court having heard the argument of counsel for the 
plaintiff and of counsel for the defendant thereon, and 
the court being of the opinion that the three separate 
defenses so interposed, as aforesaid, should be struck

It is ordered that the said three separate defenses, so 
interposed, should be struck out.

Let this order be entered in the minutes.

10 out;

T h o m a s  W. Tr e n c h a r d ,
Justice of the Supreme Court.

Dated May 27th, 1921. 
Entered June 9, 1921. 
On motion of

T h o m a s  F. Mc Cr a n ,

20 Attorney General, Attorney of Plaintiff.

JUDGMENT.

(Entered June 22, IÇ2 1 . )

N ew  Je rs e y  Su pr e m e  Co u r t , 
Me r c e r  Co u n t y .

30 S ta te  o e  N ew  Je r s e y ,
Plaintiff,

vs.
T h e  Ci ty  o p T r e n t o n ,

Defendant.

Findings of 
Fact and Postea.

This case was tried before Judge Frank T. Lloyd, 
without a jury, by consent of both of the parties thereto,
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at the M e r c e r  C i r c u i t ,  o n  J u n e  f o u r t e e n t h ,  o n e  t h o u s a n d  
nine h u n d r e d  a n d  t w e n t y - o n e .

Counsel f o r  t h e  D e f e n d a n t ,  u p o n  t h e  c a s e  b e i n g  
moved, c o n s e n t e d  t o  t h e  e n t r y  o f  a j u d g m e n t  a g a i n s t  
the Defendant f o r  t h e  s u m  o f  f o u r t e e n  t h o u s a n d  t h r e e  
hundred t e n  d o l l a r s  ( $ 14, 310) ,  i f  a n y  s u m  i s  f o u n d  t o  
be due.

The c o u r t  f i n d s  f o r  t h e  P l a i n t i f f  a n d  a g a i n s t  t h e  D e -
fendant f o r  t h è  s u m  o f  f o u r t e e n  t h o u s a n d  t h r e e  h u n -
dred t e n  d o l l a r s  ( $ 14, 3.10) .  10

Fr a n k  T. Le o  yd ,
Judge.

E n t e r e d  J u n e  22,  1921,
En oc h  L. Jo h n s o n ,

Clerk.
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Court of Errors and Appeals.
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Plaint i if-A ppellee,
vs.

Ci t y  o f  T r e n t o n ,
Defendant-Appellant.

St a t e  of  N e w  Je r s e y ,
Plaintiff-A ppellee, 

vs.
Ci t y  o f  N e w a r k ,

Defendant-Appellant.

On Appeal from the 
Supreme Court.

Brief for the Plaintiff-Appellee.

STATEMENT OF FACTS.

Judgment was entered in the Supreme Court upon the 
suit instituted by the State of New Jersey against the 
City of Trenton and the City of Newark, to recover 
from the appellants the license fees certified by the 
Board of Conservation and Development to the State 
Comptroller for the excess use of water by the City of 
Trenton and the City of Newark, for the various years 
in the respective complaints mentioned. An answer was 
filed by each of the municipalities, the City of Trenton 
interposing three separate defenses, and the separate de-
fense interposed by the City of Newark. Notice was
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given by the State to strike out the defenses, and after 
due hearing, an order made striking out the defenses, 
and judgment was entered for the total amount claimed 
by the State against each of the municipalities, and this 
action of the Justice of the Supreme Court is before 
this court for review.

The grounds of review are stated to be the error of 
the court in granting the State’s motion to strike out, 
and the claim of both municipalities is that the defenses 
interposed by them are proper defenses, because each 
of the municipalities claims that it had obtained a grant 
from the State of New Jersey to divert and use all the 
water necessary for the needs of each municipality, 
without placing themselves subject to the license tax 
imposed by Section 8 of an act entitled An Act to 
establish a State Water Supply Commission, and to de-
fine its powers and duties, and the conditions under 
which waters of this State may be diverted,” and known 
as Chapter 252 of the Laws of 1907.

It is unnecessary in this brief to set out at length the 
various acts of the Legislature relied upon by each of 
the municipalities to sustain their position, as the acts 
are set forth at length in the State of the Case and in 
their brief. The entire subject-matter, for the purposes 
of this brief, can be summarized by stating that the 
City of Trenton, in setting up this grant, bases its con-
tention upon the following acts of the legislature.

(a) “An act to incorporate the proprietors of the 
Trenton Water Company,” passed February 29, 1804.

(b) A supplement to an act entitled “An act to in-
corporate the proprietors of the Trenton Water Coim 
pany,” passed March 24. 1852.

(c) “An act. to authorize and enable the City of 
Trenton to purchase a part or the whole of the capital 
stock of the Trenton Water Works Company,” approved 
March 2, 1855.

(d) “An act to authorize the President and Directors 
of the Trenton Water Works Company to convey their
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works and franchises to the City of Trenton, and to 
provide for the management of said works,” approved 
March i, 1859.

(e) Articles of Agreement between the President 
and Directors of the Trenton Water Works and the 
Inhabitants of the City of Trenton, dated the seventh 
day of March, 1859, whereby the Water Company sold 
and the City of Trenton purchased the water works 
of the Water Company.

The claim of the City of Newark is based upon the 
rights acquired by it by reason of a contract entered 
into between the Lehigh Valley Railroad Company and 
the East Jersey Water Company and the City of 
Newark,'by deed dated May second, 1892, the Morris 
Canal and Banking Company uniting with the Lehigh 
Valley Railroad Company in the assignment and con-
veyance to the East Jersey Water Company of such 
water and water rights of the Pequannock water shed 
and others as might be necessary to enable the East 
Jersey Water Company to perform its part of said con-
tract with the City of Newark, and relies upon the 
various acts of the Legislature incorporating the Morris 
Canal and Banking Company, and the supplements to 
the said act, together with the act of March 14, 1871, 
known as Chapter 153, of that law, entitled “A further 
supplement to incorporate a company to form an 
artificial navigation between the Passaic and Delaware 
Rivers,” by the second section of which act it was made 
lawful for the Morris Canal and Banking Company, 
or its lessee or lessees, to use the surplus waters of the 
said canal of said company, or any of its feeders not 
needed for the purpose of navigation, in furnishing and 
supplying the inhabitants of any city, town and village, 
etc., with a sufficient quantity of pure and wholesome 
water for manufacturing or domestic or other uses, and 
to make contracts with corporate authorities of any such 
city, town or village, etc., for said supply of water for 
such compensation as it may be mutually agreed upon.
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Likewise the act of April 2, 1888, known as Chapter 
250 of the Pamphlet Laws of 1888, entitled “An act 
to authorize any of the municipal corporations of this 
State to contract for a cupply or a further or other 
supply of water therefor.”

The contention of both of the appellants is that while 
the actions as far as their objects and complaints are 
concerned, are in all respects similar to that considered 
by this court in the case of S t a t e  v. T h e  M a y o r , e t c . ,  o f  

J e r s e y  C i t y ,  94 N .  J .  L .  431, 111 A t l .  544, the decision 
in that case is not binding- upon these municipalities, 
for the reasons set forth in the defenses interposed by 
them, and for that reason the Supreme Court erred in 
striking out the separate defenses interposed, and the 
State should not have recovered the judgment which it 
obtained against each of the municipalities.

It is conceded upon the part of both municipalities 
that at the time of the enactment of Chapter 252 of the 
Laws of 1907, the amounts set forth in the complaint 
which the respective municipalities were diverting, was 
correct, and that the assessment for each of the respec-
tive years made by the Board of Conservation and De-
velopment upon the water diverted by the cities in excess 
of the number of gallons which could be legally diverted, 
was assessed at the rate of one dollar per million gallons, 
and if the State is entitled to recover at all, it is entitled 
to recover the amount of the judgment which has been 
assessed against each of the municipalities.

LAW.

In the case of the S t a t e  v. M a y o r  a n d  A l d e r m e n  o f  

J e r s e y  C i t y ,  94, N .  J .  L .  431, 111 A t l .  544, the Supreme 
Court said:

“The question-before us for determination is 
whether the Supreme Court, on the record sub-
mitted to it, was justified in striking out the 
answer and directing judgment for the State,
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and unless the answer discloses a defense to the 
State’s claim, there was no error in the judicial 
action.”

Therefore, the entire question resolves itself as to 
whether the defense interposed is a legal defense which 
would bar the State of New Jersey from recovering 
the moneys due it, and the further ground that the 
State cannot be supported in its contention, because if 
it should prevail, the act would be void as impairing 
the obligation of a contract, in violation of Article I, 
Section, io, Paragraph i, of the Federal Constitution, 
and Article IV, Section 7, Paragraph 3, of the State 
Constitution.

It is contended upon the . past of the State that the 
provisions of Chapter 252 of the Taws of 1907» n°t- 
withstanding the defenses interposed by both munici-
palities, are binding upon thè municipalities, and subject 
them to the license fee, and in order to arrive at this 
conclusion and answer the questions raised by the de-
fenses and the brief of counsel, it might be well to 
examine the provisions of the act in question.

The suits were brought under the provisions of Chap-
ter 252 of the Laws of 1907, Section 8 of this act, page 
637, reading as follows :

“Every municipality, corporation or private 
person now diverting the waters of streams or 
lakes with outlets for the purpose of a public 
water supply shall make annual payments on the 
first day of May to the State Treasurer for all 
such water hereafter diverted in excess of the 
amount now being legally diverted; provided, 
however, no payment shall be required until such 
legal diversion shall exceed a total amount equal 
to one hundred (100) gallons daily per capita 
for each inhabitant of the municipality or mu-
nicipalities supplied, as shown by the census of 
one thousand nine hundred and five. And every 
municipality, corporation or private person not 
at present diverting surface waters for said pur-

(
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pose, but who shall hereafter divert such waters, 
shall make annual payments on the first day of 
May to the State Treasurer for all waters di-
verted in excess of a total of one hundred (ioo) 
gallons daily for each inhabitant of the munici-
pality or municipalities supplied, as shown by 
the census of one thousand nine hundred and 
five. Such payment shall be deemed to be a 
license and its amount shall be fixed by said 
commission at a rate of not less than one dollar 
($1.00) or more than ten dollars ($10.00) per 
million gallons. If at all times an amount equal 
to the average daily flow for the driest month, 
as shown by the existing records, or in lieu 
thereof one hundred and twenty-five thousand 
gallons daily for each square mile of unappro-
priated watershed above the point of diversion, 
shall be allowed to flow down the stream, the 
commission shall fix the minimum rate and may 
increase the rate proportionately as a less amount 
is allowed to flow down the stream below the 
point of diversion, due account being taken in 
fixing said increase both of the duration and 
amount of said deficiency; provided, however, 
the aforesaid one hundred and twenty-five thou-
sand gallons daily for each square mile of un-
appropriated watershed shall be additional to 
the dry-season flow or any part thereof which 
may be allowed to flow down from any appro-
priated watershed or watersheds above said 
point of diversion. Water diverted within the 
corporate limits of a municipality for manufac-
turing and fire purposes only, and returned with-
out pollution to the stream from which it was 
taken within said corporate limits shall not be 
reckoned in making up the aggregate amount 
diverted. Said commission shall certify to the 
State Comptroller, as soon as practicable after 
the first day of January, and not later than the
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fifteenth day of February of each year, the 
names of all municipalities, corporations or pri-
vate persons owing money to the State for the 
diversion of water during the preceding year, 
with the amount so due. The State Comptroller 
shall promptly notify said municipalities, water 
companies or private persons of their indebted-
ness to the State, and in case said amounts are 
not paid the State Treasurer on or before the 
first day of July of the same year, the State 
Comptroller shqll certify to the Attorney-Gen-
eral for collection the names of such delinquent 
municipalities, water companies or private per-
sons and the amounts due from each, and it shall 
be the duty of the Attorney-General to take im-
mediate steps to collect the same in the name of 
the State. Any party aggrieved by the action of 
the commission, upon filing written complaint 
on or before March twentieth, shall be heard and 
permitted to give evidence of the facts, and the 
sum fixed may be changed, reduced or canceled, 
as the facts may warrant. All sums received as 
above provided shall be credited by the State 
Treasurer to a special fund, to be used by said 
commission as the Legislature may direct i o t  

the control of the waters and conservation of 
the water supplies of the State. The provisions 
herein contained as to payment to the State fof 
water diverted from surface sources shall not 
apply to water obtained from wells. Nothing in 
this act shall be construed to confer upon any 
municipality, corporation or person any fran-
chise not already possessed by said municipality, 
corporation or person, but the approval of the 
said commission contained in its decision as 
above provided shall constitute the assent of the 
State to the diversion of water as against the 
State in accordance with the terms of said de-
cision.”
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 ̂ The payments required being based on the amount 
diverted in excess of the amount so fixed and to be 
deemed a license, the amount of the payment to be fixed 
by the Commission at the rate prescribed by the act, to 
wit, a minimum sum of not less than one dollar ’per 
million gallons, or not exceeding the sum of ten dollars 
per million gallons. The statute further provides that 
the Commission shall certify to the State Comptroller, 
as soon as practicable after the first day of January and 
not later than the fifteenth of February of each year, 
the names of all corporations or persons owing money 
to the State for the diversion of water during the pre-
ceding year, with the amount due; that the State Comp-
troller shall promptly notify such debtors of the amount 
of their indebtedness to the State, and if not paid on or 
before the first day of July of the same year, the de-
fault shall be certified by the State Comptroller to the
Attorney-General, who shall take steps to collect the 
same.

Section 2 of the said act provides :
“No municipal corporation, corporation or 

person engaged in supplying or proposing to 
supply the inhabitants of any municipal corpora-
tion with water, shall have power to condemn 
lands or water for any new or additional source 
of water supply, or to divert water from such 
new or additional source until such municipal 
corporation, corporation or person has first sub-
mitted descriptions thereof, which may be ac-
companied by maps and plans, to said commis-
sion, and until said commission shall have ap- 
proved the same; provided, nothing in this sec-
tion shall be interpreted to restrict any munici-
pality in acquiring, by purchase or condemna-
tion any existing or operating water works sup- 
plying said municipality with water; and pro-
vided further, that where any such municipal 
corporation, corporation or person has already 
acquired lands or water, and has in good faith
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commenced the construction of works for such 
new or additional water supply, this section shall 
not apply to construction or lands or water neces-
sary to complete such works, or to put in use 
such water supply, if maps, plans and descrip-
tions of such lands, works and water supplies 
shall be filed with the commission within ninety 
days of the approval of this act. Nothing in 
this act contained shall be construed to take from 
any municipality in this State the right to use and 
take all the water which it has the right to use or 
appropriate by purchase or condemnation.”

Mr. Justice Bergen, construing the words “now being 
legally diverted/'’ contained in the eighth section of the 
act, in the cases of Bast Jersey Water Company v. 
Board of Conservation and Development, and Ac- 
quackanonk Water Company v. Board of Conservation 
and Development, 91 N. J. L., p. 448, wherein the com-
panies claimed thqt when the original act went into 
force the companies were under contract to supply cer-
tain municipalities with whatever quantities of water 
they from time to time required, and to pump and filter 
all the water used by the other water companies which 
were under contract to furnish and supply the water 
to certain municipalities, and that the excess water di-
verted by them was not subject to license fee so long as 
the diverted water is required to fulfill the contracts, 
said:

“This construction will make the statute in-
efficacious because the growing demands of the 
different contracting municipalities for water may 
take the entire flow of the Passaic river, and 
ought not to be adopted unless required by the 
statute in plain terms. The statute requires pay-
ment ‘for all such water hereafter diverted in 
excess of the amount now being legally diverted/ 
with the proviso that no payment be required 
until the legal diversion shall exceed one hun-
dred gallons per day per capita. We are of
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opinion that ‘legally diverted’ means not a future 
diversion, but one now being exercised under a 
legal right, and that under this statute a legal 
abstractor may take what he was diverting in 
l 9° 7 , and, if that did not reach the statutory 
maximum of exemption, as much more as is re-
quired to make the total diversion one hundred 
gallons per day per capita for each of the munici-
palities supplied, without payment of the license 
fee.”

In considering this entire subject it must be borne in 
mind that this legislation, as expressed in the title ; f 
the act, was for the purpose of establishing a State 
Water Supply Commission (now Department of Con-
servation and Development), of defining its powers and 
duties, and the conditions under which waters of this 
State may be diverted. The act was passed in the in-
terest and for the protection of the public. The charge 
for excess diversion, upon which the suits are founded, 
is expressly stated by the statute to be a license, not a 
denial to use water. The payment of excess charges 
legalizes the excess diversion. The delegation or grant 
of power to the State Water Supply Commission, now 
continued to the Board of Conservation and Develop-
ment, is a grant of a part of the State’s sovereignty, to 
be exercised by the designated agents in the interest and 
for the welfare of the whole sovereignty and all its 
people.

The importance of the subject-matter was well ex-
pressed by Justice Pitney, speaking for the Court of 
Errors and Appeals in M c C a r t e r ,  A t t o r n e y  G e n e r a l ,  v. 
H u d s o n  C o u n t y  W a t e r  C o m p a n y ,  70 N .  J .  B q . ,  p .  695, 
in construing the act of 1905, which forbade diversion 
from the State of the waters of lakes and streams:

“It must, we think, be sufficiently obvious that 
the government established in this State by and 
for the people thereof has complete dominion 
(subject only to constitutional limitations), over
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all things within the borders of the State, includ-
ing all lands and waters, and the mode of ac-
quiring and disposing of rights of property 
therein. The fresh-water lakes, ponds, brooks 
and rivers, and the waters flowing therein, con-
stitute an important part of the natural ad-
vantages of this territory, upon the faith of 
which its population has multiplied in numbers 
and increased in material and moral welfare. 
The' regulation of the use and disposal of such 
waters, therefore, if it be within the powers of 
the State, is among the most important objects of 
government.”

In the same case, taken by writ of error to the 
Supreme Court of the United States, Mr. Justice 
Holmes, speaking for that court, 209 U. S. 349> sa^ :

“It appears to us that few public interests are 
more obvious, indisputable and independent of 
particular theory than the interests of the public 
of a State to maintain the rivers that are wholly 
within it substantially undiminished, except by 
such drafts upon them as the guardian of the 
public welfare may permit for the purposes of 
turning them to a more perfect use. This pub-
lic interest is omnipresent wherever there is a 
State and grows more pressing as population 
grows.”

In the case of C o l l i n g s w o o d  v. W a t e r  S u p p l y  C o m -

m i s s i o n ,  84 N . J . L .  n o , the legislative intent was 
recognized by this court in construing the legislation per-
taining to the subject-matter, wherein it said, after dis-
cussing the various acts of the Legislature:

“It is quire evident, therefore^ that the policy of 
the State is one of determination to conserve, 

. and as we view the matter, to economize to the 
fullest extent that is reasonable, the water re-
sources of the State for the benefit of all its in-
habitants. The growing scarcity of water supply



12

is a matter of common knowledge, and a great 
deal of the fiercest litigation in the courts at the 
present time arises out of disputes over the own-
ership of water rights. Consequently, in looking 
at the acts of 1907 and 1910, this policy should 
be kept in mind; though indeed this is hardly 
necessary in view of the language of those very 
acts, for the act of 1907 in its very first section 
says that the State Water Supply Commission 
‘shall be charged with a general supervision over 
all the sources of potable and public water supply, 
to the end that the same may be economically and 
prudently developed for the use of the people of 
this State.’ ”

The object of the act of 1907 being the conservation 
of water, the question arises whether the contention of 
the cities that by reason of the grants referred to in their 
separate defenses were exempt from the operation of the 
provisions of the said act. Blackstone says:

“Water is a movable, wandering thing, and 
must, of necessity, continue common by the law 
of nature; so that I can have only a temporary, 
transient, usufructuary property therein.” 2 
Black. Com. iB.

And in C o b b  v. D a v e n p o r t ,  32 N .  J .  L . ,  a t  p a g e  378, 
Justice Depue said:

“The policy of the common law is to assign to 
everything capable of ownership a certain and 
determinate owner. If capable of occupancy and 
susceptible of private ownership and enjoyment, 
the common law makes it exclusively the subject 
of private ownership ; but if such private owner-
ship and enjoyment are inconsistent with the na-
ture of the property, the title is in the sovereign, 
as trustee for the public, holding it for common 
use and benefit.”

The legislative grants under which both cities claim 
the right to divert water without limit and without the
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payment of the tax imposed, was an exercise of the sov-
ereign power of the State, subject to the reserve power 
of the sovereign to repeal, alter or modify the grant. 
There is no attempt in the act of 1907 to impair the grant 
by prohibiting the municipalities from drawing the water 
that is necessary to supply the inhabitants of the munici-
palities with an adequate water supply, but in line with 
the policy of the State to conserve the water and to pre-
serve it for the common good of the entire public of the 
State, the license imposed is a license upon the limita-
tion fixed by the reserve power of the State after a care-
ful calculation of what would be adequate to supply the 
inhabitants of the respective municipalities. The limita-
tion fixed by the statute only begins when the legal diver-
sion shall exceed one hundred gallons per day per capita, 
and it is only upon the excess thereof that the license fee 
applies. The municipalities are created by the Legisla-
ture and are arms of the State to serve the general pub-
lic. The Legislature that creates has the right to modify, 
change and impose conditions from time to time upon its 
creatures, and as was well said in the case of C o l l i n g s -  

w o o d  S e w e r a g e  C o m p a n y  v. C o l l i n g s w o o d ,  92 N .  J . L . ,

P - 5I I :
“It would be strange, indeed, if the State, 

which has power to terminate the existence of the 
municipalities created by it whenever it may see 
fit, could not revoke authority granted by it to 
them, and, in the exercise of its sovereignty, can-
cel conditions which it had permitted them to im-
pose upon other classes of corporations which had 
also been created by it.”

In the same case, in the opinion of the Supreme Court, 
Mr. Justice Bergen says, in passing upon the ordinance: 

“The ordinance was the legislative act of the 
municipality. As a legislative act, it was subject 
to the control of the Legislature itself, and that 
body could make changes a,s long as it did not in-
fringe the rights of the sewerage company, aris-
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in g under the ordinance. It makes little differ-
ence whether we say that the ordinance created 
by way of legislative grant a property right called 
a franchise, protected by the fourteenth amend-
ment, or a contract protected by the contract 
clause of the federal constitution and our own 
State constitution. In either case, the question 
is whether a municipal corporation, an agency of 
the State, is protected by either the fourteenth 
amendment or the contract clause. It is well set-
tled that such protection does not extend to the 
rights of the municipal corporation against its 
own creator.” Citing R a d e r  v. S o u t h e a s t e r l y  

R o a d  D i s t r i c t ,  36 N .  J .  L .  2 7 $ .

In the latter case Mr. Justice Depue said :
‘‘The power of the Legislature over corpora-

tions created for purposes of local government is 
supreme. From a grant of this character, no con-
tract arises with the corporators which exempts 
it from legislative control. The Legislature may 
alter, modify or repeal the charter at any time in 
its discretion. The only limitation on the opera-
tion of such repeal is as to creditors, that it shall 
not operate to impair the obligation of existing 
contracts, or deprive them of any remedy for en-
forcing such contracts which existed when they 

- • were made.”
In the case of N e w  O r l e a n s  v. N e w  O r l e a n s  W a t e r  

W o r k s ,  142 U . S .  79, the United States Supreme Cour; 
laid down the following principle :

“Public corporations such as counties, town;: 
and cities, are not within the principle that ren-
ders laws impairing contracts unconstitutional, 
but the Legislature may modify or destroy them 
as the public good requires.”

The same principle was upheld in the case of B a r n e s  

v. D i s t r i c t  o f  C o l u m b i a ,  91 U .  S .  540.
The cities of Newark and Trenton are municipal cor-

porations and the creature of the State Legislature, and
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do not stand in a position to claim the benefit of the 
constitutional provision invoked, since their charters can 
be amended, changed or even abolished at the will of 
the Legislature.

In the D a r t m o u t h  C o l l e g e  C a s e ,  4 W h e a t  518, in 
which the inviolability of private charters was first as-
serted by the United States Supreme Court, a distinc-
tion was drawn in the opinion of Mr. Justice Wash-
ington between corporations for public government and 
those for private charity. There it was held “that the 
former are to be governed by the law of the land and 
the corporation may be controlled and its constitution 
altered and amended by the government in such manner 
as the public interests might require.” Mr. Justice 
Washington further said, “Such legislative interfer-
ences cannot be said to impair the contract by which 
the corporation was formed, because it is in reality but 
one party to it. The trustees were governors of the 
corporation, being merely the trustees for the c e s t u i  

q u e  t r u s t  of the foundation.” Mr. Justice Story was 
also of the opinion (p. 694) that “corporations for mere 
public government, such as townships, cities and coun-
ties, may in many respects be subject to legislative 
control.”

In the case of L a r a m i e  C o u n t y  v. A l b a n y  C o u n t y ,  92 
U .  S .  307, where it was held that the Legislature had 
power to diminish or enlarge the area of the county, 
whenever the public convenience or the ^necessity re-
quired, Mr. Justice Clifford said “institutions of this 
kind, whether called counties or townships, are the 
agencies of the State in the important business of mu-
nicipal rule and cannot have the least pretensions to 
sustain their privileges or their existences from either 
right, a contract between them and the Legislature of 
the State, because there is not, and cannot be, any re-
ciprocity or stipulation, and their objects and duties are 
utterly incompatible with everything of the nature of 
contract.”
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So, in the case of W i l l i a m s o n  v. N e w  J e r s e y ,  130 U .

S .  189, it was held “that the power of taxation upon 
the part of a municipal corporation is not private prop-
erty or a vested right in property in its hand, but the 
conferring of such power is an exercise by the Legis-
lature of a public and governmental power which can-
not be imparted in perpetuity, and is always subject to 
revocation, modifications and control, and is not the 
subject of contract.” Mr. Justice Blatchford saying: 
“We are clearly of the opinion that such a grant of the 
power of taxation by the Legislature of a State does not 
form such a contract between the State and the town-
ship, as is within the protection of the provisions of the 
Constitution of the United States, which forbids the 
passage by a State of a law impairing the obligation of 
contracts.”

In the case of B o a r d  v. S k i n k l e ,  140 U .  S .  334, it 
was held, the Chief Justice speaking for the court, “That 
an executive agency created by a State for the purpose 
of making public highways and empowered to assess 
the courts of its improvements upon adjoining lands 
and to purchase such lands as were delinquent in the 
payment of the assessment, would not by such pur-
chase acquire a contract right in the land so bought 
which the State could not modify without -violating the 
provision of the Constitution of the United States.” 
This case was taken to the United States Supreme Court 
under writ of certiorari from the judgment of the 
Court of Errors and Appeals affirming the judgment of 
the Court of Errors and Appeals affirming the judgment 
of the New Jersey Supreme Court supporting the above 
principle. 47 ' N ,  J .  L .  93; 49 N .  J .  L .  65.

Further citations of authority upon this point would 
seem unnecessary. They are full and conclusive to the 
point that the municipality, being a mere agent of the 
State, stands in its governmental or public character in 
no contract relation with its sovereign, at whose pleas-
ure its charter may be amended, changed or revoked 
without the impairment of any constitutional obligation.
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In the case of C ity  o f  N e w  O rlea n s  v. N e w  O rlean s  
W a te r  W o r k s  C o m p a n y , su p ra , Mr. Justice Brown, de-
livering the opinion of the court, £aid, “in this case the 
city has no more right to claim an immunity for its 
contract with the Water Works Company than it would 
have had if such contract had been made directly with 
the State, the State having authorized such contract, it 
might revoke or modify it at its pleasure.“

In view of this situation it seems useless to discuss 
the various legislative acts and grants to the respective 
municipalities, to determine whether the State at any 
time parted with any of its rights in the waters to the 
Proprietors of the Trenton Water Works, or to the 
Morris and' Essex Canal Company, because whatever 
rights were acquired under legislative authority by the 
cities of Trenton and Newark would not deprive the 
State of its control over its" agencies, nor the 
right to regulate the use of water. None of 
the grantors to the municipalities possessed any 
greater right to dispose of the water, than was dele-
gated to it by the Legislature, and the right of the 
East Jersey Water Company to divert water was deter-
mined in the case of W ilso n , A tto r n e y -G e n e r a l ,  v. H ost 
Jersey  W a te r  C o m p a n y , 78 N . J. B . 329, in the nega-
tive. A construction of the surplus Water act of 1871, 
whereby the Morris and Essex Canal Company were 
authorized to execute the lease to the Lehigh Valley 
Railroad Company, and permission was granted to the 
canal company to dispose of the surplus water of the 
canal when not needed for navigation for the purpose 
therein stated, only conveyed a right to the use and sale 
of such surplus water incidental to its use for canal pur-
poses, and the right to dispose of the same would cease 
with the non-use of the canal for purposes' of naviga-
tion, which condition exists at the present time.

In each instance these grants was a limited one to use 
such water as might be'necessary to supply the inhabi-
tants of the various municipalities. This right of user 
was limited to so much as shall be reasonably necessary
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and was qualified by the obligation to leave the streams 
otherwise undiminished in quantity and unimpaired in 
quality. The legislative control over this water was 
never parted with, and it still retains the inherent power 
to regulate and fix the adequate amount that would be 
necessary to fulfill the original quantity used and to 
place a license upon the excessive diversion of the said 
water.

The power of the Legislature to subserve the general 
welfare of the people by all needful and proper regu-
lations in the interest of health and safety is inherent in 
the sovereignty of the State and cannot be bartered 
away or impaired by contract, public or private. N .  Y .  

&  N .  B .  R .  C o .  v. B r i s t o l ,  151 U .  S .  556.
A grant of immunity from legislative control is never 

to be presumed, and unless an exception is clearly estab-
lished, the Legislature is free to act on all subjects 
within its general jurisdiction as the public interest may 
seem to require. 118 U .  S .  526.

The test of this entire question under the phrase-
ology of Chapter 252 of the Laws of 1917 is not the 
grant, but the amount that the municipalities were 
regularly diverting at the time of the enactment of the 
act. None of the municipalities are deprived of the 
right of using all the water that may be necessary to 
supply their inhabitants according to the ratio per 
capita fixed by the act, but as soon as they begin to 
exceed the amount which the Legislature has fixed as 
to the quantity that can be supplied per capita in order 
to meet the adequate needs of each of the inhabitants, 
in that event the license fixed by the act attaches to the 
excess water so diverted. To sustain the contention of 
the municipalities would be to hold that the State had 
surrendered p r o  t a n t o  its rights and control over the 
water belonging to the sovereign power without any 
consideration.

The cases of the City of Trenton and the City of 
Newark do not place them in any better position than
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that of the City of Jersey City, decided by this court 
in the case of S t a t e  v. M a y o r  a n d  A l d e r m e n  o f  J e r s e y  

C i t y , 94 N .  J .  L .  431, m  A t l .  544, in which the judg-
ment of the Supreme Court was upheld.

Mr. Justice Holmes, in the case of H u d s o n  C o u n t y  

W a t e r  C o m p a n y ,  P l a i n t i f f  i n  E r r o r ,  v.. R o b e r t  H .  M c -

C a r t e r ,  A t t o r n e y - G e n e r a l  o f  t h e  S t a t e  o f  N e w  J e r s e y ,  

2 0 9  U .  S . 349, speaking of the police power of the 
State, said: “All rights tend to declare themselves
absolute to their logical extreme, yet all in fact are 
limited by the neighborhood by principles of policy 
which are other than those on which the particular right 
is founded, and which become strong enough to hold 
their own when a certain point is reached. The limits 
set to property by other public interests present them 
selves as a branch of what is called the police power of 
the State. The boundary at which the conflicting in-
terests balance cannot be determined by any general 
formula in advance, but points in the line or helping to 
establish it, are fixed by decisions that this or that 
concrete case fall on the nearer or farther side. For 
instance, the police power may limit the height, of 
buildings in a city, without compensation. To that 
extent it cuts down what otherwise would be the rights 
of property. But if it should attempt to limit the height 
so far as to make an ordinary building lot wholly use-
less, the rights of property would prevail over the othei 
public interest, and the police power would fail. To 
set such a limit would need compensation and the 
power of eminent domain.

It sometimes is difficult to fix boundary stones between 
the private right of property and the police power, when, 
as in the case at bar, we know of few decisions that are 
very much in point. But it is recognized that the Statt, 
as quasi-sovereign and representative of the interests of 
the public, has a standing in court to protect the atmo-
sphere, the water, and the forests within its territory, 
irrespective of the assent or dissent of the private own-
ers of the land most immediately concerned. Further
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in the opinion he says, “we are of the opinion further 
that the constitutional power of the State to insist that 
its natural advantages which remain unimpaired by its 
citizens is not' dependent upon any nice estimate of the 
extent of private use or speculations as to future needs. 
The legal conception of the necessary is apt to be con-
fined to somewhat rudimentary wants, and there ai e 
benefits from a great river that might escape a lawyer’s 
view. But the State is not required to submit even to an 
aesthetic analysis. Any analysis may be inadequate. It 
finds itself in possession of what all admit to be a great 
public good, and what it has it may keep and give no one 
a reason for its will. ’

The right to conserve confers the right to regulate 
and to license, and in that respect, as an exercise of the 
police powers of the State the provisions of Chapter 252 
of the Laws of 1907, as amended, apply to both munici-
palities. Notwithstanding the defenses interposed by 
both municipalities to the action instituted in the Su-
preme Court, therefore, the Supreme Court was justified 
in striking out the separate defenses of both municipali-
ties and entering judgment for the amount sued for.

For the reasons above stated the appeals of the City of 
Trenton and the City of Newark should be dismissed
and the judgments affirmed.

Respectfully submitted,
THOMAS F. McCRAN,

Attorney-General, 
WILLIAM NEWCORN,.

Assistant Attorney-General.
A tto r n e y s  o f the P la in tiff-A ppellee .



New  J er sey  Co ur t  o f  E r r o r s and  A ppea l s .

St a t e o f  New  J er sey ,
Plaintiff-Appellee, 
v.

Cit y o f  T r en t o n ,
Defendant-Appellant.

St a t e o f  New  J er sey ,
Plaintiff-Appellee,
v.

Cit y o f  New a r k ,
Defendant-Appellant.

On Appeal From 
Supreme Court 10

BRIEF FOR T H E  CITIES OF T R E N T O N  20  
A N D  N E W A R K .

These are appeals from judgments entered in the 
Supreme Court in suits commenced by the State of New  
Jersey to recover from the cities of Trenton and Newark, 
respectively, the amount claimed to be due for surplus 
water used and appropriated by said City of Trenton 
during the years 1909 to 1919, inclusive, and by the q q  
said City of Newark for the years ending June 30, 1915, 
December 31, 1917, December 31, 1918, December 31, 
1919, and December 31 ,1920, pursuant to the provisions 
of Chapter 252 of the Laws of 1907, which authorizes, 
under certain conditions, the then Water Supply Commis-
sion (now the Department of Conservation and Develop-
ment) to assess the value of water diverted by municipali-
ties in excess of those diverted at the time of the approval 
of said act of the Legislature; and authorizes, in the
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event of the failure of the municipalities to pay such 
appraised amount, an action to be brought in the name 
of the State to recover the same for the benefit of the 
State.

The actions, so far as their base and complaint are con-
cerned are in all respects similar to that considered by 
this Court in the case of State v. The M ayor, &c., of 
Jersey City , 94 N. J. Law 431; 111 Atl. 544.

A s shown in the opinion in that case the eighth sec- 
10 tion of the A ct referred to provides that—

Every municipality, corporation or private 
person now diverting the water of streams or lakes 
with outlets for the purpose of a public water 
supply shall make annual payments on the first 
day of May to the State Treasurer for all such 
water hereafter diverted in excess of the amount 
now being legally diverted.”
complaint in the cases at bar shows at the time 

of the enactment of the statute in question the City of
d?7erting from the Delaware River, daily, 

14,200,000 gallons and the City of Newark was divert-
ing from the Pequannock River, daily 36,241,666  
gallons, and concedes that the diversion to the extent 
stated is permitted by the State without claim for com-
pensation or license fee. The amount of the judgments 
is the aggregate of the license fees which were sought 
to be recovered and had been assessed by the Board of 
Conservation and Development upon the water diverted 
by the cities from the said rivers in excess of the num- 

° f galIonf J ust mentioned, and was at the rate of 
$1 .UU per million gallons. In the case of the City of 
Newark the diversion at the time of suit for a portion 
of which a recovery is sought by the plaintiff and per-

5oS),TO O  X r  M aW  iS COnsiderabIy under
There is no dispute as to the amount diverted and the 

sole question for the determination of this court is whether 
the defenses set up and relied upon by the cities, respec-
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tively, constitute a valid defense to the action or whether 
the contrary view of the court below is correct.

In each case the defendants set up their respective 
claims by way of special defenses which were, upon 
motion, stricken out and judgments entered for the plain-
tiff in the amounts above mentioned.

T H E  T R E N T O N  C A SE

The first separate defense is found on pp. 22 to 26 10  
(Trenton Case) of the answer, and may be summar-
ized as follows:

The defendant required all the water used and taken 
for its corporate purposes and had acquired and possess-
ed the right to use and take all the water it required, 
from the Delaware River without limitation as to quan-
tity and without the payment of any license fee for any 
part of the water so used and taken during each of the 
years specified in the complaint; which said right was 
acquired from the State through the medium of the 20  
Trenton Water Works by grant direct from the State 
in manner following: namely—

(a) By an act of the Legislature entitled “An Act 
to incorporate the proprietors of the Trenton Water 
Works” passed February 29th, 1804, certain individuals 
therein named were constituted a body politic and cor-
porate for the purpose of disposing of the use of water 
to such as may apply for the same, and of purchasing, 
taking and holding to themselves, their successors and 
assigns, all such estates, real and personal as shall be 30  
necessary or convenient for them, and of selling, dis-
posing of and conveying the same at their pleasure.
A copy of said act of the Legislature is found on page 
27 (Trenton Case) of the case and the same is made 
a part of the first separate defense.

(b) That by a supplement to said Act, approved 
March 24th, 1832, the said company was authorized 
and empowered to take the water which they may re-
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quire, either in whole or in part, from the Delaware 
River and to that end they were thereby invested with 
all the powers necessary to enable them to purchase and 
hold such real estate and to construct, keep up and main-
tain such reservoir, aqueducts and apparatus for eleva-
ting water, and such erections in the Delaware River 
not obstructing the navigation thereof and such other 
works, establishments and fixtures as may in their opinion 
be required to effectuate the objects of the Act. A

10 copy of this supplement is found on page 29 (Trenton) 
of the case and the same is made a part thereof.

(c) That by an act approved March 2d, 1855, en-
titled “An A ct to authorize and enable the City of 
Trenton to purchase a part or the whole of the capital 
stock of the Trenton Water Works Company’’ the said 
corporation was authorized to sell and the City of Tren-
ton was authorized to acquire the whole or any part of 
the capital stock of said corporation and “thereby to be-
come possessed of the same rights and privileges, and

20 be subject to the same liabilities as other stockholders”, 
provided a majority of the electors of the said City 
voting at an election therein specified shall vote for such 
purchase; that an election was duly held on the fourth 
Monday of March, 1855, upon the question of making 
the purchase authorized by the said Act, resulting in 
the casting of the required vote in favor thereof; and 
that after the certification of the result of said election 
tfi the Common Council of the City of Trenton as re-
quired by said Act, the City purchased the whole of

d0 the capital stock of said company and became the holder 
of said works and all the corporate rights, franchises, 
powers and privileges of the said corporation. A  copy 
of this last Act is found on page 33 of the case (Trenton) 
and is affixed to and made a part of the first separate 
defense.

(d ) That by another Act of the Legislature approved 
March 1, 1859, and entitled “An A ct to authorize the 
President and Directors of the Trenton Water Works
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to convey their works and franchises to the City of 
Trenton, and to provide for the management of said 
works” it was made lawful for the said company and its 
officers were required to convey unto the City all the 
real estate, works and property, and all the corporate 
rights, powers, franchises and privileges of said com-
pany and upon the due execution of such conveyance 
the legal title to said estate, works and property and all 
the corporate rights, powers, franchises and privileges of 
said company passed to and became vested in the City 10  
by force of the statute last mentioned. A  copy of this 
statute is found on page 37 of the record (Trenton) 
and was affixed to and made a part of the answer.

(e) That by a certain indenture made the 7th day 
of March, 1839, the corporation, in consideration of the 
premises therein stated and under and by virtue of the 
power and authority conferred upon it by the last men-
tioned Act of the Legislature granted, bargained, sold, 
aliened, released, assigned, conveyed and confirmed unto 
the City, their successors and assigns, all the lands, tene- 20  
ments, hereditaments and real estate, works and property, 
and all the corporate rights, powers, franchises and 
privileges of the said ‘‘the President and Directors of 
the Trenton Water Works”, together with all and 
singular the appurtenances to the same belonging 
or in any wise appertaining, together with all the estate, 
right, title and interest, use and possession, property claim 
and demand of and to the same, and also all the corporate 
rights, powers, franchises and privileges granted unto the 
inhabitants of the City of Trenton, their successors and 
assigns to the only proper use, benefit and behoof of the 
said inhabitants of the City of Trenton, their successors 
and assigns forever. A  copy of this indenture of convey-
ance is found on page 43 of the case (Trenton) and is 
affixed to and made a part of said answer.
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T H E  N E W A R K  C A SE

The distinctive and separate defense which was over- 
ruled by the Supreme Court and resulted in the entry of 
a judgment against the City of Newark for $18,104.08, 
besides costs, sets up and avers that by an A ct of the 
Legislature incorporating the Morris Canal and Bank- 

Company, which is a public act passed the 31st day 
10 of December, 1824, its amendments and supplements, in-

cluding especially an act passed on the 3th day of March, 
1836, the State of New Jersey granted unto the said 
Morris Canal and Banking Company, which by said ori-
ginal act was incorporated and given authority to construct 
an artifical navigation between the Delaware River at 
or near Easton and the Passaic River at or near New-
ark, the right or privilege to take and appropriate the 
waters of the State of New Jersey which should be re- 
quired by said company to build, operate and maintain 

¿ 0  such canal or artifical navigation; that by a subsequent 
act passed January 26th, 1828, and entitled “An Act 
to authorize the Morris Canal and Banking Company 
to extend the Morris Canal to the waters of the Hudson” 
the said company was given the right to extend the said 
proposed canal from the Passaic River at the City of 
Newark to the Hudson River at or near the City of 
Jersey City to the same effect as if it had originally been 
authorized by its charter to construct a canal or artifical 
navigation to connect the waters of the Delaware River 

d0 near Easton with the waters of the Hudson River at or 
near Jersey City.

That by said act of the Legislature dated the 5th of 
March, 1836, it was enacted that on such navigable 
feeder or feeders, as, by virtue of that act, or the act 
of the original incorporation of the Morris Canal and 
Banking Company, may be constructed by the Canal 
Company for the purpose of conducting into the waters 
of the Morris Canal the waters of Long Pond (now
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known as Greenwood Lake) or other waters that may 
be required for the supplying of the said Canal, the said 
Canal Company was authorized to charge and receive 
the same rates of toll as were then lawful and charge-
able upon the canal, and that in order to enable the 
Canal Company to procure the requisite lands and 
premises and construct the several basins, reservoirs and 
feeders authorized by the original act of incorporation 
and the amendments thereof, the said company was 
authorized to increase its capital stock to an amount 
not exceeding $600,000. 10

That shortly thereafter the said company did, at large 
expense, by the construction of dams and feeders and the 
diversion of waters from lakes, ponds and streams, take 
and appropriate, and thereby acquire the right to take 
and continue to use the waters so appropriated, included 
in which, pursuant to legislative authority as aforesaid, 
was the water that is now being used by the City of 
Newark in the quantities and amount set out in the com-
plaint in this suit and thereby the Morris Canal and Bank-
ing Company acquired from the State of New Jersey 20  
the right to use the waters so appropriated and diverted; 
that continuously thereafter the said company, having 
so acquired from the State the right to use the said 
waters, continued so to use them in the maintenance and 
operation of the said canal until the month of May,
1871 ; and that on the 14th day of March of that year 
the legislature passed a further supplement to the charter 
of the said company, known as Chapter CLIII of the 
Pamphlet Laws of that year, entitled ' A  further sup-
plement to an Act to incorporate a company to form an 30  
artifical navigation between the Passaic and Delaware 
Rivers” passed December 31 st, 1824; that by the 
second section of this last act it was made lawful for the 
said company or its lessee or lessees to us$ the surplus 
waters of the said canal of said company or any of its 
feeders not needed for the purpose of navigation, in 
furnishing and supplying the inhabitants of any city,
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town or village along the line of said canal or in the 
vicinity thereof with a sufficient quantity of pure and 
wholesome water for manufacturing or domestic or 
other uses ; and to make contracts with corporate author-
ities of any such city, town or village, or with individuals, 
or said supply of water, for such compensation as may 

be mutually agreed upon and to erect such works and 
make such alterations in the canal as may be necessary or
£r°Per t0 n̂able the company or its lessee or lessees to 

10  hirmsh such supply of water from the said canal, and 
by the same act the said company was authorized to 
lease the canal, together with all its boats, property and 
works, appurtenances and franchises to any person or 
persons or corporation either perpetually or for such short 
a time and upon such rates and agreements as may be 
agreed upon; that m pursuance of the power contained
navi aCt the said comPany on the 4th day of May 
18/1, executed and delivered to the Lehigh Valley Rail- 
road Company a perpetual lease of the entire canal and 

20  navigation works of the Canal Company as the same
ir" , and constructed from the Delaware River 

at Lnillipsburg to the Hudson River at Jersey City.
That on April 2d, 1888, the Legislature of this State 

passed an act entitled “An Act to authorize any of the 
municipal corporations of this State to contract for a 
supply or a further or other supply of water therefor,” be-
ing known as Chapter CCL of the Laws of 1888, which 
last mention^ act authorized any municipal corporation 
ot the State to enter into a contract with any water com-

6 paj y r°r ° , .er comPany for a term of years for obtaining 
and furnishing a supply or a further or other supply of 
water to such municipal corporation for the purpose of 
extinguishing fires and for such other lawful uses and 
purposes as may be deemed necessary or convenient, 
provided that such contract may contain an option for the 
acquiring by such municipal corporation of the land, 
water and water rights for such supply on terms to be 
hxed m said contract.
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That pursuant to the said act last mentioned the City 
of Newark, defendant herein, being desirous of procur-
ing for the present and future needs of the City a supply of 
pure and wholesome water for domestic purposes, the 
extinguishment of fires and other lawful uses, entered 
into a contract in writing with the Lehigh Valley Rail-
road Company, a corporation of the State of Pennsyl-
vania and the lessee above named, and the East Jersey 
Water Company, a corporation organized under the 
general laws of the State of New Jersey, for the purpose 10  
of procuring for said city such a supply of water for the 
sum of $6,000,000.

That in aid of said contract and for the purpose of 
enabling the said Railroad Company and the said East 
Jersey Water Company to perform their covenants 
therein, the Morris Canal and Banking Company united 
with the Lehigh Valley Railroad Company in the assign-
ment and conveyance to the East Jersey Water Com-
pany of such water and water rights of the Pequannock 
Watershed, the Wynockie Watershed and the Ramapo 20  
Watershed as shall become necessary to enable the East 
Jersey Water Company to perform its part of said con-
tract with the City of Newark.

That immediately thereafter the East Jersey Water 
Company proceeded to locate, build and construct in 
one of the watersheds, within the State of New Jersey, 
on a tributary of the Passaic River, known as Pequan-
nock Watershed, embracing lands within Morris, Passaic 
and Sussex Counties in this State, certain large reser-
voirs and a pipe line to conduct water therefrom to the 30  
distributing reservoir of the City of Newark and to 
make and construct works and buildings for this pur-
pose and secure the necessary property for that purpose.

That it was, among other things, agreed by the parties 
to said contract that the City of Newark should have 
the right at any time after the execution thereof and 
until within a year after the date of the final completion 
of all the works built and constructed, to terminate that
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part of the contract which provided for the purchase of 
water by the City of Newark from the East Jersey 
Water Company by the million gallons, by the City’s 
exercising the option therein given and thereby becoming 
the owner absolutely in its own right of the lands, water, 
water rights, rights of way, dams and reservoirs, and 
works constructed by the said East Jersey Water Com-
pany for the purpose of said contract with all other rights 
and appurtenances upon certain terms and conditions 

10 therein expressed; that the said City of Newark, by 
resolution duly passed by the proper municipal bodies, 
approved of the exercise by and on behalf of the said 
city of the said option.of purchase.

That there being some dispute as to whether or not, 
within the time limited by said original contract between 
the City of Newark and the East Jersey Water Com-
pany, the said last named company was able to deliver 
the quanity of water in said contract provided for to the 
said Chy °f  Newark in accordance with the terms of 

20 the said contract, a subsequent contract dated the first 
day of August, 1892, was entered into between the said 
City and the said Company by virtue whereof the said 
city executed and delivered to the water company its 
corporate bonds aggregating in amount $4,000,000 and 
deposited bonds of a like character in the sum of 
$2,000,000 with the Fidelity Title and Deposit Com-
pany (now the Fidelity Union Trust Company) a trustee 
selected by the parties to said supplemental agreement, 
to be held by it and delivered to the water company 
when the conditions mentioned in the said contract were 
in fact fully performed on the part of the said water 
company, and that for the purpose of further securing 
the city against any default in the performance of said 
company s obligation, the said water company simul-
taneously made and executed to the said city a bond in 
the penal sum of $500,000 and deposited with the 
trustee aforesaid $500,000 in bonds of the City of 
Newark for the better securing to the city of the per-



formance by the water company of its obligation to com-
plete and perfect title to the lands, water and water rights 
to which the city was entitled under the said contract 
and for the performance of such other covenants therein 
contained as upon inspection thereof will appear, includ-
ing the fact that the pipe line or conduit which had been 
constructed by the water company for the purpose of 
conveying water to the said city should be found suf-
ficient, when tested, to answer the requirements of the 
said contract.

Immediately upon the execution of said supplemental 
contract and bond the said company executed and de-
livered to the City of Newark a deed of conveyance of 
the water and water rights for the purpose of enabling 
it to fulfill and perform its covenants with the city. Said 
deed was dated May 2d, 1892, and atrue copy thereof 
is annexed to and made a part of the answer as Exhibit

10

“A ”.
That after the payment of said city of Newark to 

the water company of the said bonds and the transfer *0 
to it of the title to certain water and water rights by the 
water company, it became apparent, prior to May 1 st, 
1896, that the pipe line constructed by the water com-
pany was not of sufficient size to meet the requirements 
of said contract and that it was impossible for said 
company to convey and deliver, by means of the pipe 
then laid, at the receiving reservoirs in the City of 
Newark 50,000,000 gallons of water daily, and that 
the said company would, in order to comply with the 
requirements of said contract, be required to enlarge the 
capacity of the said pipe line for the delivery of said 
water. Whereupon, on or about the first day of May,
1896, the said City of Newark entered into a further and 
additional supplemental contract with said water com-
pany, pursuant to the terms of which the said water com-
pany proceeded to construct and lay down a second line of 
pipe from the Macopin Intake reservoir located in the Pe- 
quannock Watershed to the receiving reservoir of the said
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City of Newark located at Belleville in the County of 
Essex.

That at or about this time it became apparent that the 
capacity of the reservoirs built and constructed in the 
watershed was insufficient to furnish to the city at all 
times the daily supply of 50,000,000 gallons required 
by the aforesaid original contract and that it would be 
necessary to impound a larger quantity of water than the 
reservoirs at that time would contain. Whereupon the 

10 said water company, during the year 1896 built and con-
structed within the said watershed and upon a branch of 
the said Pequannock River, above the point at which 
the Oak Ridge reservoir is located, at or near the village 
of Canistear another large reservoir for impounding 
water, known as the Canistear Reservoir.

That as the City of Newark insisted that the reser-
voirs located at Oak Ridge and Clinton and at the 
Macopin Intake, described in the conveyance to the city 
of Newark by the water company dated May 2d, 1892, 

20  were insufficient to regulate the flow of water and make 
diversion therefrom into the said pipe lines in such quanti-
ty as to furnish a daily supply of 50,000,000 gallons 
forever, the said city, by virtue of the seventeenth para-
graph of its original contract with said East Jersey Water 
Company invoked the aid and authority of the Court of 
Chancery of New Jersey to enforce the specific per-
formance of the covenants and agreements contained in 
the said original contract and the said deed from the 
water company to the city dated May 2d, 1892, and 

30 that such proceedings were had in the Court of Chancery 
in the said suit so commenced, that on or about the 24th 
day of September, 1900, it was ordered, adjudged and 
decreed by the Chancellor (said City of Newark being 
the complainant and said East Jersey Water Company, 
the said Morris Canal and Banking Company and the 
said Lehigh Valley Railroad Company being the de-
fendants) that

said the Morris Canal and Banking Company 
and the Lehigh Valley Railroad Company have
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conveyed to the said The East Jersey ^J^ater 
Company by good and sufficient conveyance in 
the law, such water and water rights as they or 
either of them may have had in the said Pequan- 
nock Watershed at the date the said original con-
tract was made, or so much thereof as will en-
able the said the East Jersey Water Company
to fulfill and keep and perform the said contract, 
dated September 24th, 1889, hereinabove re- 
ferre to, and have performed the covenants and 
conditions in such contract contained’ .

That certain other corporations in said answer par-
ticularly named, which had acquired the. right to divert 
the waters of the Pequannock River and its tributaries 
at and above the Macopin Intake Dam, joined in a fur-
ther deed with the said the East Jersey Water Company 
dated September 21st, 1900, for the purpose of further 
assuring and confirming to the said City of Newark the 
right to impound, take, divert, withdraw and use all the 
waters of the Pequannock River and its tributaries above 
the Macopin Intake Dam,*by virtue whereof there was 
a final fulfillment of the contracts between the said water 
company and the said city, and a full discharge of the 
mutual obligations thereof; and that, accordingly, the 
said City of Newark acquired the title to a supply of 
water from the Pequannock River and the possession of 
a completed plant fully competent and capable of furnish-
ing to the said city 50,000,000 gallons of water per day 
forever, which is the same water for the consumption of 
which this action is brought; all of which was acquired 
prior to the passage of Chapter 252 of the Laws of 1907 
creating the State Water Supply Commission, and there-
fore the defendant claims that before the passage of said 
last mentioned act the city had, in manner aforesaid, ac-
quired the right granted by the State of New Jersey to 
divert, use and take the supply of water from the Pequan-
nock Watershed to the extent of 50,000,000 gallons 
daily.

10

20

30

>
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10

The said answer further claims that, therefore, the 
said City of Newark is protected by the provisions of 
Chapter 252 of the Laws of 1907 in the enjoyment of 
its rights to at least 50,000,000 gallons of water and 
that this action by the State cannot be sustained.

The foregoing recital evinces the fact that each of 
the cities, Trenton and Newark, claimed that by virtue 
of the acts of the Legislature of this State and of the 
conveyances and other documents referred to in the re-
spective answers, the cities derived, long before the enact-
ment of Chapter 252 of the Laws of 1907, a right to 
divert and use, in the case of Trenton, an unlimited 
amount, certainly all that its ligitimate municipal purposes 
required, of the waters of the Delaware River, and in 
t e case of Newark at least fifty millon gallons of water 
or the Pequannock River.

Section 2 of Chapter 252 of the Laws of 1907 ex-
pressly provides “nothing in this act contained shall be 
construed to take from any municipality of this State the

l. right to use and take all the water which it has the right 
to use and appropriate by purchase or condemnation.” 

Lhe mere recital of these facts and of this important 
provision m the A ct of 1907 which forms the basis of 
the States right to recover in this action would seem to 
justify the cities’ contention and to invalidate the con-
clusion of the Supreme Court in this case.

In a word, in this case, the cities not only make the 
contention that was made in the case of State v. The 
M ayor and Aldermen of Jersey City, supra, but pre- 

au sent the elements which Ch ie f  J u st ic e  Gu mmer e, 
expressing the unanimous opinion of this court, showed 
were lacking m that case. He says (p. 545) :

The arguments both of the Attorney General 
and of counsel for the municipality rest largely 
upon the theory that the case presents for con-
sideration and determination the question whether, 
by virtue of the provision of section 2 of the act 

of 1907 above recited the City of Jersey City is
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entitled to abstract from the Rockaway River 
water to the amount of 50,000,000 gallons daily, 
without being subjected to the license fees which 
have been imposed upon it, notwithstanding the 
fact that at the time of the enactment of the 
statute the amount of water abstracted by it was 
very much less. But this question we think is 
not ripe for determination. The section applies 
only to those municipalities of the State which, 
at the time of the enactment, had the right to use 10  
and take water from the running streams, lakes, 
and ponds within the borders of the State; and, 
as the control of such waters rests in the state in 
its sovereign capacity as representative of and 
for the benefit of the people in common 
(McCarter v. Hudson Countp Water Co. 70 
N . J. Eq. 695, 65 Atl. 489, 14 L. R. A . (N .
S .) 197, 118 Am. St. Rep. 754, 10 Ann. Cas. 
116), the only way in which a municipality can 
acquire the right to use and take such water is by 20  
a grant directly from the State itself, or by the 
duly authorized purchase or condemnation of such 
right from a third person, either corporate or 
individual, to whom it has already been granted 
by the State. There is nothing in the answer of 
the municipality which shows a grant by the 
State to the East Jersey Water Company of the 
right to abstract from the waters of the Rockaway 
River 50,000,000 gallons daily, or any other 
amount; and, of course, unless that corporation 30  
had, prior to the making of the contract set out 
in the answer, acquired from the State of New  
Jersey the right to abstract that water, it could 
not, by contract, or in any other way, confer 
such right upon the City of Jersey City.”

The intention of the Legislature in passing Chapter 
252 of the Laws of 1907 and providing for the payment 
of a license fee by water companies or municipalities for
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water used or diverted by them in excess of the amount 
diverted 'at the time of the passage of the act, was not in 
any way to require the payment of license fees from 
cities for the use of water that they had previously ac-
quired from the State, although at the time of the passage 
of the act they were not actually diverting all the water 
they had, by such grant, the right to divert.

The Supreme in Collingstvood v. The Water Supply 
Commission, 84 N. J. Law 104, 110, speaking of this 

j a  act, said
“It is quite evident, therefore, that the policy 

of the State is one of determination to conserve, • 
and as we view the matter, to economize to the 
fullest extent that is reasonable, the water re-
sources of. the State for the benefit of all its in-
habitants. The growing scarcity of water-supply 
is a matter of common knowledge, and a great 
deal of fiercest litigation in the courts at the pre-
sent time arises out of disputes over the owner- 

2 0  ship of water rights. Consequently, in looking
at the acts of 1907 and 1910, this policy should 
be kept in mind; though indeed this is hardly 
necessary in view of the language of those very 
acts, for the act of 1907 in its very first section 
says that the State Water Supply Commission 
shall be charged with a general supervision over 
all the sources of potable and public water supply, 
to the end that the same may be economically 
and prudently developed for the use of the 

30  people of this State.”
The opinion then refers to the act of 1910 which ap-

plies to sub-surface waters and continues:
“The general effect of this Legislation is to 

invest the commission as a state agency with the 
fullest control over prospective drafts by munici-
palities, corporations, or private persons upon 
either surface or sub-surface supplies of water 
within the jurisdiction and boundries of the State ;



17

to charge it as such agency with the duty of 
prudently and economically dealing with the 
supply so as best to subserve the interests of the 
people of the State at large and not the interests 
of any particular locality; and to vest in the com-
mission a judicial discretion with regard to per-
mitting municipalities to draw upon that water- 
supply, such discretion to be exercised within the 
limits laid down by the statute and subject to 
review by the courts “for reasonableness, legality 10  
and form.”

This court in affirming the judgment of the Supreme 
Court in the case just referred to, 85 N. J. Law 673, 
674, said, concerning the act in question:

“It is common knowledge that prior to the 
statute, to which reference will be made here-
after, municipalities, private corporations and in-
dividuals in different parts of this State Were ac-
quiring and diverting to their uses, a considerable 
portion of the public water-supply, some under 20  
laws which delegated such power to local govern-
ments established by the Legislature, but in many 
cases by those whose right to do so was, perhaps, 
of doubtful authority, and the potable waters of 
the State were being rapidly gathered into the 
hands of a few, a condition which, in view of the 
rapid increase of population, became a cause of 
great anxiety, if not of alarm, to such inhabitants 
of the State as were not benefited by such ever 
growing segregation for the use of particular 
localities.

The question became so momentous that in 
1907 the Legislature undertook to deal with it, 
and in that year (Pamph. L., p. 6 3 3 ), a statute 
was enacted which provided for the appointment 
of five persons to constitute a commission to be 
known as the State Water Supply Commission, 
‘charged with a general supervision over all the
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sources of potable and public water supply to 
the end that the same may be economically and 
prudently developed for the use of the people 
of the State’. Section 2 of this act declares 
that no municipal corporation engaged in supply-
ing, or proposing to supply its inhabitants with 
water ‘shall have power to condemn lands or 
water, or any new or additional source of water 
supply, or to divert water from such new or addi- 

10 tional source until such municipal corporation, cor-
poration or person has first submitted descriptions 
thereof, which shall be accompanied by maps 
and plans, to said commission, and until said 
commission shall have approved the same’, 
Section 3 authorizes municipal corporations to 
make application to the commission for the ap-
proval of its plans for obtaining a new or ad-
ditional source of water supply, and provides for 
a public hearing upon due notice at which all 

20 persons affected by the proposed plans may be
heard for or against the granting of the applica-
tion. It further provides that after due hearing 
‘the commission shall decide whether the plans 
proposed are justified by public necessity, or 
reasonably anticipated public use, and whether 
such plans interfere unduly with the opportunity 
of other municipalities to obtain a water supply 
by the taking of waters necessary for their use, 
or whether the reduction of the dry season flow 

dO of any stream will be caused to an amount likely
to produce unsanitary conditions, or otherwise 
unduly injure public or private interests.’ And 
it was also declared that the approval of the 
commission shall constitute the State’s assent to 
the diversion of water and the construction and 
operation of water works.”

This court and the Supreme Court of the United 
States had just recently reld in the case of McCarter v.
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Hudson County W ater Company, 70 N. J. Eq. 695- 
209 U . S. 349, that the State had a sovereign interest 
in and control over its public waters, and the obvious 
design of the act was to create a body which should 
thereafter require some system in the appropriation of 
the State waters by municipalities or water companies, 
which body would rave in mind, as well, the interests of 
other localities as that of the particular municipality or 
company seeking the right to divert, before granting the 
desired permission. 10

It is important to study the act. The first section 
provides for the appointment of the Commission and 
charges them “with a general supervision over all the 
sources of potable and public water supply to the end 
that the same may be economically and prudently di-
verted for the use of the people of this State’’. Evi-
dently the supervision there provided for is of the un-
developed sources of supply.

The second section provides that a municipal cor-
poration, corporation or person engaged in supplying or 20  
proposing to supply the inhabitants of any municipal cor-
poration with water shall have no power to condemn 
lands or water for any new or additional source of supply, 
or to divert such new or additional source until they shall 
have first submitted their plans to, and received the ap-
proval of the Commission. Two provisos follow making 
the section inapplicable to a case where a municipality 
proposes to acquire an existing or operating water works 
already supplying such municipality, and also making it 
inapplicable to a case where a municipal corporation 
had already commenced the construction of works, if 
the maps and plans therefor are filed within a short time. 
Then follows the important provision “nothing in this 
act contained shall be construed to take from any 
municipality in this State the right to use and take all 
the water which it has the right to use and appropriate 
by purchase or condemnation.’’

The third section provides for an application to the
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Board by any municipal corporation, corporation or per-
son for the approval of its plans for obtaining such new 
or additional source of water supply. The applicant 
is required to give notice “of a public hearing at which 
all persons or municipalities affected by the proposed 
plans may be heard for or against the granting of the 
application.’’ A  hearing is then provided for and a 
written decision which, if favorable, “shall constitute the 
btate s assent to the diversion of water and the con- 
struction and operation of the water works in accordance 
with the terms of the decision and the plans filed.’’

The fourth section supplies the legal machinery for 
an effective hearing before the Board.

The fifth section provides for annual reports by all 
municipal corporations, corporations or persons diverting 
water for supply purposes as to the amount of water di-
verted by them, the communities supplied, etc.

The sixth section provides for the personnel of the 
Commission and their salaries, officers and expenses.

1 he seventh section provides for an annual report by 
the Board.

The eighth section (being the one under which suits 
like the present are brought) provides that every munici-
pal corporation or private person now diverting the 
waters of streams or lakes for the purpose of a public 
water- supply shall make annual payments on the first 
day of May to the State Treasurer for all such water 
hereafter . diverted m excess of the amount now being 
legally diverted Provided,

“however no payment shall ge required until 
such legal diversion shall exceed a total amount 
equal to one hundred (100) gallons daily, per 
capita for each inhabitant of the municipality 
or municipalities supplied, as shown by the census 
of one thousand nine hundred and five. And 
every municipality, corporation or private person 
not at present diverting surface waters for said 
purpose but who shall hereafter divert such
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waters shall make annual payment on the first 
day of May to the State Treasurer for all waters 
diverted in excess of a total of one hundred (100)  
gallons daily for each inhabitant of the munici-
pality or municipalities supplied, as shown by 
the census of one thousand nine hundred and five. 
Such payment shall be deemed to be a license 
and its amount shall be fixed by said commission 
at a rate of not less than one dollar ($1.00)  
or more than ten dollars ($10.00) per million 10  
gallons.”

The same section provides the legal machinery for the 
recovery of the amounts assessed and declared to be due,, 
and appropriates the receipts to a special fund for the 
control of the waters and the diversion of the water supply 
of the State. It is careful, however, to provide ‘‘No-
thing in this act shall be construed to confer upon any 
municipality, corporation or person any franchise not al-
ready possessed by said municipality, corporation or per-
son, but the approval of the said commission contained 20  
in its decision as above provided shall constitute the 
assent of the State to the diversion of water as against 
the State, in accordance with the terms of that decision.”

The remaining two sections of the act are unimportant 
so far as this controversy is concerned.

It will be noticed that the act really has a three-fold 
purpose: (1 ) the creation of the supervisory board; (2 )  
the prevention of further diversion of State waters than 
already exists without the permission of this Board; and 
(3 ) an obligation on the part of those who shall divert 30  
to pay a certain sum to the State for State purposes 
for all waters in excess of a certain amount over and above 
that being legally diverted. Both the body of the act 
and its title plainly indicate that the Legislative concern 
was to prevent the acquisition of new diverting rights in 
any manner without the consent of the Commission.
The title is ‘‘An act to establish a State water supply 
commission and to define its powers and duties and the



conditions under which waters of this State may be di-
verted.”

The obvious design was to prevent a continuance of 
the theretofore frequent practice of municipalities and 
water companies indiscriminately diverting water with-
out the State s consent; to require a careful consideration 
after hearing of the proposition so to divert, and to 
finally bestow the right, which right, thus bestowed, shall 
constitute the State s assent to the proposed diversion. 

10 It is ridiculous to suppose that there was any effort—  
could such an effort be constitutionally effected— to have 
the State bestow its assent to the diversion upon a 

' municipality when, previous to the enactment of the act, 
such assent had already been given.

Neither the second section, which provides for the 
Board’s assent nor the eighth section, which provides for 
the fees to be paid, pretends to apply to or to interfere 
with rights previously obtained. The second section is 
confined wholly to persons or corporations proposing to 
acquire a new or additional water supply and the eighth 
section only requires the payment of fees “for all such 
water hereafter diverted in excess of the amount now 
being legally diverted.” There is not the slightest 
ground for the contention that the Legislature intended 
to interfere with the rights of any municipality or corpo-
ration that had theretofore acquired from the State the 
right to divert waters. A s if to make assurance doubly 
sure upon this point the last sentence of the second section 
is added nothing in this act contained shall be construed 

* to take fr°m any municipality in this State the right to 
use and take all of the water which it has the right to use 
or appropriate by purchase or condemnation.”

Unlike the provisos preceding it the languag here used 
is nothing in this act contained.” This last sentence, 
therefore, unlike the provisos in section 2, must be read 
as if It was placed at the end of the act and the provis- 
lon sof Section 8  must be read in connection therewith. 

Ihe claims of the cities, as hereinabove outlined, to
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the waters arise from are founded upon grants from the 
State which are complete in themselves. These grants 
have been acted upon; in the case of Trenton by the 
purchase by that city from the Trenton Water Works, 
for a large consideration, and the expensive erection of 
works adapted to enjoy the privilege; in the case of 
Newark by the payment of several millions of dollars 
by the City of Newark and the erection of costly works 
in express reliance thereon. In such a case the grants 
by the State are irrevocable. McCarter v. Hudson 10 
County W ater Company, supra; Pearsall v. Great North-
ern R y . 161 U. S. 646; Galveston &c. v. Texas, 170 
U. S. 226.

Section 8, in speaking of the payment that is required 
to be made by the diverting municipality or company, 
says “such payment shall be deemed to be a license .
The Supreme Court, through Mr . JUSTICE De p u e , in 
No r t h  Hu ds on  Co u n t y  Ry . v . Ho bo k en , 12 Vr.
71 (a leading case, among other things, for the clear 
way it distinguishes between a tax and a license) says: 20  

“The legal definition of a licenss is a right 
given by some competent authority to do an act 
which, without such authority, would be illegal. 
Bouvier Law. Die. Tit. ‘license’ ” .

Were it not for the act of 1907 attempting, as the 
plaintiff claims, to impose license fees for the diversion 
of water theretofore granted by the State, there would 
be no answer to our contention that the cities, already 
possessing authority to divert up to the amount herein 
claimed, need no license to do a thing they already 
possessed the right to do. Hence it is necessary in con-
struing the act, in order to give to the word license as 
found in the eighth Section its proper legal definition, to 
conclude that the payment which is made the equivalent 
of a license shall only be required for such diversion as 
is permitted and authorized by Section 2 of the act. 
Neither of the cities has acquired any right to divert the 
water in question by virtue of or under the second section

\
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of the act and hence, under the above definition of a 
license, they would be paying a license fee for something 
they already possessed if the judgment below should 
stand.

In Cooley on Taxation, p. 406, it is said:
“A  license is a privilege granted by the State, 

usually on payment of a valuable consideration, 
though this is not essential. T o constitute a 
privilege the grant must confer authority to do 

10 something which without the grant would be il-
legal; for if what is to be done under the license 
is open to everyone without it the grant would 
be merely idle and nugatory, conferring no 
privilege whatever. But the thing to be done 
may be something lawful in itself and only pro-
hibited for the purpose of the license; that is to 
say, prohibited in order to compel the taking out 
of a license.”

See also 25 Cyc., p. 598, where, among other things, it 
20  is stated— “The object of a license is to confer a right 

which does not exist without a license”, citing numerous 
authorities. From every point of view, therefore, it 
seems plain that this act, in order to be consistent and to 
have its license comply with the ordinary canons of con-
struction and to reconcile the second and eight sections 
with each other, must receive the construction that we 
claim.

There is nothing in the language of either of the grants 
which limits the rights acquired as against the State to 

30 any particular amount, and Newark’s acquisition, for a 
large consideration, was the right to take fifty million 
gallons, whereas, Trenton’s rights are only limited by 
the reasonable necessities of its population.

If in the face of these previous grants and the rights 
acquired thereunder, the State of New Jersey has any 
reserve power enabling it to exact as against the assignees 
of its previous grants, a license fee for using the very 
thing it had previously granted, it must be because of
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some reserved or sovereign power in the State. This 
court, however, in the elaborate opinion of M r . JUSTICE 
PITNEY in the case so often referred to of McCarter v. 
Hudson County Water Co., supra, after showing that 
the rights of the State to control its public waters would 
not be implied to have been surrendered by a charter 
filed under the general corporation act, as was the case 
with the Hudson County Water Company, was care-
ful to add—

“A s we have just pointed out, it is, and long 10  
has been, the legislative policy of this State, 
while recognizing fully the common-law right of 
diversion on the part of riparian owners, to allrw 
no statutory extension of this right, nor to author-
ize water diversion for other than riparian uses, 
saving for a limited class of purposes beneficial 
to the people of this State, such as the establish-
ment of water powers for manufacturing purposes, 
the construction of artifical channels for naviga-
tion, and the supply of our own inhabitants with 20  
water through aqueducts.”

It was not questioned in that case that such Legislative 
grants, so far as they went, were a complete abandon-
ment of the State’s interest in the waters thus granted, 
and that no reserve power remained in the State as 
sovereign thereafter to exact fees for the use of that 
which had theretofore been granted by it.

In this connection the case of Wilson, Attorney 
General v. East Jersey W ater Company, 8 Buch. 329, 
is of moment. There Vice-Chancellor Stevens in a most ^  
enlightening opinion held that a grant by the State of 
its rights in water may be express or by implication. In 
that case the Attorney General sought, by information, 
to attack the right of the East Jersey Water Company 
to take and by contract sell to municipalities the waters 
of the State. A s the municipalities to be affected were 
not parties the Vice Chancellor, although fully discussing 
the question and showing that there may be grants from
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the State of water rights which the State cannot there-
after question, deferred his final decision until the cities 
were made parties. This was later done and the question 
was again presented in Wilson v. East Jersey Water 
Company, 83 N . J. Eq. 42. He there asked the ques-
tions ( 1 )

Has the Legislature, by necessary implica-
tion from its various acts giving to municipalities 
a right to obtain a water-supply, granted to them 

10 the State’s right in so much water to be taken
from the streams of the State as they may need 
for their lawful purposes?” 

and (2 )
If such consent has been given, does the East 

Jersey Water Company stand in the position of 
acting as the lawful agents of the defendant 
municipalities in obtaining the supply? This 
second question has been somewhat modified by 
what has occurred during the progress of the 

20 suit.”
A s to the first question (with which alone we are con-

cerned) he answered :
A s to the first question, there can be no doubt. 

The authorities cited in my former opinion, lead 
inevitably to the conclusion that when the Legis- 
alture has authorized a municipality to procure 
a water-supply, it has, by necessary implication, 
granted the State s right in so much of the water 
of the stream, from which the supply is to be 

30 taken, as the municipality may need. There
never has been a direct grant of such right to 
any municipality and if the grant be not implied, 
every municipality is now appropriating the 
State’s right in the water unlawfully. The uni-
form course of decision is in favor of the impli-
cation.”

There can be no question as to the right of the State, 
through its Legislative agency to bestow upon cities
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certain rights in its waters which the courts will recog-
nize. Marcus Sayre v. M ayor and Council of Newark,
60 N. J. Eq. 361.

It is difficult to comprehend how, in view of the fore-
going cases, it can be claimed that the State has not, to 
the extent here claimed by the cities of Trenton and 
Newark, denuded itself of any right in or dominion over 
the waters which are the subject matter of these suits. 
This being so, of course, any diminution #of the right 
conveyed is a taking thereof in derrogation of the grant 10 
which cannot be tolerated, and to that extent the act of 
1907, even assuming that any other construction than 
that we attribute to it were tenable, would be and is un-
constitutional. It was said by Justice Depue in Baldwin 
v. Flagg, 43 N. J. Law 493 :

“ It is perfectly clear that any law which en-
larges, abridges, or in any manner changes the 
intention of the parties, resulting from the stipula-
tions in the contract, necessarily impairs it, and 
the manner or degree in which this change is 20 
effected can in no respect influence the conclusion. 
A ny deviation from its terms, by postponing or 
accelerating the period of performance which it 
prescribes, imposing conditions not expressed in 
the contract, or dispensing with the performance 
of those which are part of the contract, however 
minute or apparently immaterial in their effect 
upon it, impairs its obligation.”

O f course the courts will construe the Legislative acts 
in a way to make them constitutional and if possible, 30 
not to impair vested rights. Colwell v. M ays Landing 
Water Power Co., 19 N. J. Eq. 245. In this case it 
was said:

“W here the words of an act admit of two 
meanings one of which would make the act un-
constitutional and the other not, it will be held 
that the Legislature intended to use them in the
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sense which would be in accordance with the 
constitution.”

W hile the Legislature has a broad, sweeping control 
over the charters of municipal corporations, nevertheless 
such control does not go to the extent of depriving them 
of their property acquired in their proprietary capacity 
particularly where, as here, there is no attempt to de-
prive the cities of their governmental functions. Judge 
Cooley, in h i| work on Constitutional Limitations, at p. 

10 391, after discussing the general legislative power of 
control of property acquired by the ordinary exercise of 
of the ordinary powers of government says:

Those charters of incorporation however, 
which are granted, not as a part of the machinery 
of government, but for the private benefit 
or purposes of the corporators, stand upon a 
different footing, and are held to be contracts 
between the Legislature and the corporators, 
having for their consideration the liabilities and 

20 duties which the corporators assume by accepting
them; and the grant of the franchise can no 
more be resumed by the Legislature, or its bene-
fits diminished or impaired without the consent 
of the grantees, than any other grant of property 
or valuable thing, unless the right to do so is 
reserved in the charter itself.” 

again, at page 345, he states:
If the State grants property to the corporation 

the grant is an executed contract which cannot 
30 be revoked. T he rights acquired either by such

grants or by any other hgitimate mode by which 
such a corporation can acquire property are vested 
rights and cannot be taken away.” 

and at page 384, he observes:
A  grant, in its own nature, amounts to an 

extinguishment of the right of the grantor, and 
implies a contract not to reassert that right.”
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This court, in the leading case of Millburn v. South 
Orange, 58 N. J. Law 665, was careful to refrain from 
affirming the views of Judge V an Syckle, speaking for 
the Supreme Court in the same case (55 N. J. Law 2 5 4 ). 
There the Supreme Court had taken a very liberal view 
of the power of the Legislature over property of a 
municipality. See also 1 Dillon Mun. Corp. 5th ed.
§111, p. 187.

The most enthusiastic supporters of the view that the 
Legislature is untrammeled in this connection would not, 10 
we believe, undertake to apply their views to help out the 
plaintiff in this case; and this leads us to our second 
point which needs no further elaboration than its state-
ment, namely:

It

The contention of the plaintiff cannot be supported be-
cause, if it should prevail, the act of 1907 is void as im-
pairing the obligation of a contract and offends against 20  
Article, I, §10, Par. 1, of the Federal Constitution, and 
Article IV ,  §7, Par. 3, of the State Constitution.

III.

The sixth section of the General Corporation A ct of 
1846 (P . L. 1846, p. 16) has no application to the 
grant made to the “Trenton W ater W orks’’ in and by 
the act of 1852.

The seventh section of the act of 1852 (Trenton 
Case, p. 32) provides:

“T hat the said the president and directors of 
the Trenton W ater W orks shall continue to have 
and possess all the rights, powers, franchises, and 
privileges which they now have and possess by 
virtue of the act to which this is a supplement, 
or the agreement referred to in said act, or the 
act entitled ‘A n A ct to authorize Stephen Scales

30
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to convey the water from his spring, through the 
several streets of the City of Trenton’, passed 
the third day of December, A . D. one thousand 
eight hundred and one; and that said rights, 
powers, franchises, and privileges shall be deemed 
to be enlarged, so as to embrace the rights, 
powers, franchises, and privileges given to said 
corporation by this act, to all intents and purposes 
as if the same had been conferred on said com~ 
pany at the time it Was first established.”

T he company (Trenton W ater W orks) was estab-
lished, as already shown, by an act of the Legislature 
passed February 29, 1804 (Case Trenton, p. 2 7 ).

T he conclusive character of the grant to the “Trenton 
W ater W orks” precludes any valid contention upon the 
part of the State that the sixth section of the act of 1846 
should be read into the act of 1852.

T hat it was competent for the Legislature to make a 
grant of such character is entirely settled. ( Singer Mfg.  
Co. vs. Heppenheimer, 58 N. J. L. 633-636, citing 
N ew  Jersey vs. Yard , 95 U. S. 104.)

It is clear that both the State and the Trenton W ater 
W orks understood and intended that the sixth section 
of the act of 1846 was not to apply to the grant con-
tained in the act of 1852, and that the purpose of the 
seventh section of'the latter act is to manifest in express 
words that understanding and intention.

It is respectfully and confidently urged that the judg-
ments should be reversed.

Respectfully submitted,

C H A R L E S  E. B IR D ,
City Counsel of City of Trenton.

JE R O M E  T ; C O N G L E T O N , 
Corporation Counsel, City of Newark .

JO S E P H  G. W O L B E R ,
First Assistant Corporation Counsel, 

City of N ew ark .

R o b e r t  h . M cC a r t e r ,
O f Counsel with both Defendants.



Nos. 85-86.

Trent Press, Printing, 14 North Warren St., Trenton, N. J.

New Jersey Court of Errors and Appeals

St a t e  o f  N ew  J er sey ,
Plaintiff-Appellee,
v.

Cit y o f  T r en t o n ,
Defendant-Appellant.

St a t e  o f  N ew  J er sey ,
Plaintiff-Appellee,
v.

Cit y o f  N ew a r k ,
Defendant-Appellant.

10

On Appeal From 
Supreme Court

2C

R E P L Y  B R IE F  F O R  T H E  C IT IE S  O F  
T R E N T O N  A N D  N E W A R K .

The brief for the State recognizes no distinction be-
tween political and governmental matters in which mu- 
nicipalities are the representatives of the sovereignty of 
the State, and auxiliary to it, and other matters relating 
to property rights in which they have the attributes and 
distinctive legal rights of private corporations.

The distinction is very clearly recognized, however, in 
many of the cases cited on the brief for the State. A



merely summary examination of those cases discloses no 
case at variance with the legal principles relied upon by 
the cities of Trenton and Newark to sustain the position 
taken by them.

T he case of Essex County R oad Board v. Sinkle, 140 
U . S. 334, was considered by the Supreme Court of this 
State in 47 N. J. L. 93, and by this Court in 49 Id. 641. 
Judge VanSyckle, speaking for the Supreme Court in 
that case, said:

10 “T he cases draw a distinction as to property
rights of a strictly private character vested in mu-
nicipal corporations.”

A nd again—
“There is another class of cases recognizing in 

public corporations a vested right in their city 
halls, markets, water-works, ferries and other like 
property, as to which it is affirmed that they stand 
on the same ground of exemption from legislative 
control and interference as a private corporation. 

20  Atkyn v. Town of Randolph, 31 V t. 226; Gro-
gan v. San Francisco, 18 Cal. 590; Benson v.

• New York, 10 Barb. 245.”
M r. Justice Parker, speaking for this Court (49  N. J. 

Law at 671 and 6 7 2 ), takes pains to distinguish between 
the particular facts of the case and the general rule, say-
ing:

T he land did not become the property of the 
Board, but its name was used for the sake of con-
venience as the channel through which the public 

oO . would pass title to anyone who would subse-
quently purchase. T he land was held in the cor-
porate name of the Board as the property of the 
public, subject to the right of redemption during 
fifty years, and subject also to the control of the 
Legislature. Such corporations do not hold prop-
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erty thus entrusted to them as their property under 
contract, but by virture of legislation, subject to 
all changes which the Legislature may make. T o  
constitute a contract there must be two contracting 
parties. In this case the government (acting 
through the Legislature) and the road board were 
one and the same party. They did not and could 
not contract with themselves. * * * The
road board alone complains and that body has no 
vested right or interest in the premises, no right 1() 
which is not subordinate to the action of the gov-
ernment through the Legislature. * * * The 
authorities cited on behalf of the plaintiff in error 
on the question of the constitutionality of the act 
concede the general doctrine that the Legislature 
may alter and even abolish laws incorporating mu-
nicipal corporations, but maintain that in so doing 
property rights cannot be violated. Those au-
thorities, so far as they refer to property rights, 
do not apply to this case, because the road board 2C 
did not have the right of property in the land in 
reference to which the arbitrators were called to 
act. They refer to cases where counties, cities or 
townships, having, by their charters, full power 
to acquire by purchase and to hold property, have 
exercised such power, usually in furnishing public 
buildings for government use. No case can be 
found which applies to the facts now before the 
Court, where not a dollar has be6n paid for the 
land by or for the road board, but where the land 3() 
in question was assessed for benefits, and because 
of non-payment thereof was transferred nominally 
to the agent for the use of the government.”

The same distinction appears in the opinion of Chief 
Justice Fuller, which appears in the Supreme Court of the
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United States, 140 U . S. 334. A t the top of page 342 
he says:

“ Undoubtedly the distinction exists, as counsel 
urges, between regulation and appropriation, and 
under the Constitution of New Jersey, as under 
those of the other States, the legislative power is 
not so transcendent that it may at its will do that 
which amounts to an arbitrary divestiture of the 
private property of a municipal corporation. * * * 

X0 There is no contract with or grant to the public
road board which the State could not resume, and 
in no aspect can the board be regarded as acting 
in a private capacity, or as having acquired a 
private interest in real estate struck off to it for 
want of purchasers.’’

T he distinction made in our principal brief between the 
legislative control over the governmental functions of mu-
nicipalities and property held by them for government 
purposes, on the one hand, and property like water-works 

20  held in a priprietary character, is expressly recognized in 
Hunter v. Pittsburgh, 207 U. S. 161-179, in the follow-
ing language:

“ It will be observed that in describing the ab-
solute power of the State over the property of mu-
nicipal corporations we have not extended it be-
yond the property held and used for governmental 
purposes. Such corporations are sometimes au-
thorized to hold and do hold property for the 
same purposes that property is held by private 

i*4) corporations or individuals. T he distinction be-
tween property owned by municipal corporations 
in their public and governmental capacity and 
that owned by them in their private capacity, 
though difficult to define, has been approved by 
many of the State courts ( 1 Dillon, Municipal



Corporations, 4th ed., sections 66 to 66a, inclu-
sive, and cases cited in note to 48 L. R . A . 4 6 5 ), 
and it has been held that as to the latter class of 
property the Legislature is not omnipotent. If 
the distinction is recognized, it suggests the ques-
tion whether property of a municipal corporation 
owned in its private and proprietary capacity may 
be taken from it against its will and without com-
pensation. Mr. Dillon says truly that the ques-
tion has never arisen directly for adjudication in 10 
this Court. But it and the distinction upon which 
it is based has several times been noticed. (Citing 
cases).”

This case is referred to approvingly by Mr. Justice 
Swayze in Collingswood Sewerage Co. v. Collingswood,
91, N. J. Law 20-27, as defining the limits of legislative 
control over muncipal corporations and there is nothing in 
the opinion in this Court in the same case, 92 N . J. Law 
509, that in any way militates against this distinction or 
intimates that property acquired by a municipality for -2C 
water-works is subject to thç complete legislative domina-
tion.

The cases of Collingswood Sewerage Co. v. Collings-
wood, 91 N. J. L. 20, and Atl. Coast Elec. R y Co. v. 
Board of Utility Commissioners, 92 N. J. L. 168, deal 
althogether with the power of a municipality to deprive 
by contract, the state of its sovereign power over rates.
In the A tl. Coast Elec. Ry. Co. case, M r. Justice 
Swayze, speaker for the court, makes this plain. H e
said : 30

“T o  avoid possible misunderstanding, we add 
what is probably plain enough that our view does 
not affect contracts made by the Legislature it-
self or by any individual or corporation which 
has power to make them.”
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Williamson V. New Jersey, 130 U. S. 189, was con-
sidered by our Supreme Court under the title of New 
Brunswick v. Williamson, reported in 44 N. J. L. 163. 
A t page 168 Mr. Justice Dixon said:

“A  distinction has been sometimes drawn be-
tween what are called the governmental or public 
character of these corporations and their pro-
prietary or private character; and it has been 
claimed that in the latter aspect they are to be 

10  regarded as private bodies, so far as relates to
the protection of their property.”

In R ader v. Southeasterly Road District, 36 N. J. L. 
273, the court deals with the general power of the Legis-
lature over corporations created for purposes of “ local 
government” and the power of the Legislature to change 
the remedy of a creditor.

A nd in New Orleans v. New Orleans W ater Works, 
142 U. S. 79 (cited on brief for State) the U. S. 
Supreme Court found:

20  1. T he contract was altogether ultra viries.
2. T he city repudiated the contract.

It goes without saying, of course, that there can be no 
impairment of a contract that has no legal existence.

In that case, however, the court declared:
“A  municipal corporation stands in its govern-

mental or public character, in no contract re-
lation with its sovereign; but such corporation 
in respect to its private or proprietary rights and 
interests, may be entitled to constitutional pro- 

d 0  tection.”
In the celebrated Dartmouth College case, (referred 

to by the Attorney General on the brief for the State) 
Justice Story, in delivering his opinion in the case, said: 

“ It may also be admitted that corporations 
for mere public government such as towns, cities
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and counties, may in many respects be subject 
to legislative control, but it will hardly be con-
tended that, even in respect to such corporations, 
the legislative power is so transcendant that it 
may, at its will, take away the private property 
•of the corporation, or change the uses of its 
private funds acquired under the public faith.
* * * From the very nature of our govern-
ments, the public faith is pledged the other way; 
and that pledge constitutes a valid compact; and 10 
that compact is subject only to judicial inquiry, 
construction, and abrogation. This court has 
already had occasion, in other causes, to express 
their opinion on this subject; and there is not the 
slighest inclination to retract it.”

In People ex rel Rodgers v. Coler, 166 N. Y. 1,
52 L. R . A . 814, Mr. Justice O ’Brien, speaking for the 
Court of Appeals, declared:

“The city is a corporation possessing all the 
the powers of corporations generally, and cannot 2C 
be deprived of its property without its consent or 
due process of law any more than a private cor-
poration can; * * * .”

In People v. Ingersoll, 58 N. Y. 1, the court said:
“ In political and governmental matters the 

municipalities are the representatives of the sov-
ereignity of the State, and auxiliary to it; in 
other matters, relating to property rights and 
pecuniary obligations, they have the attributes 
and the distinctive legal rights of private cor- 30 
porations and may acquire property, create debts, 
and sue and be sued as other corporations; and 
in the borrowing of money and incurring pecuni-
ary obligations in any form, as well as in the 
buying and selling of property within the limits
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of the corporate powers conferred, they neither 
represent nor bind the State.

“T he relation of principal and agent does not 
and cannot exist, for obvious reasons, between 
the State and the various municipal corporations 
created with power to contract debts, in respect 
to the exercise of the corporate functions. Debts 
contracted by the municipalities, by authority of 
the Legislature, are contracted by them as princi- 

10 pals and not as agents of the State.’’
W hat is said by the Court in this case applies with 

peculiar propriety and force to the cases at bar.
In People v. Hurlburt, 24 Mich. 44, Mr. Justice 

Cooley, in the course of the great judgment delivered by 
him in that case, said:

“Conceding to the State the authority to shape 
the municipal organizations at its will, it would 
follow that a similar power of control might be 
exercised by the State as regards the property 

20  which the corporation has acquired, or the rights
in the nature of property which have been con-
ferred upon it. There are cases which assert 
such power, but they are opposed to what seem 
to me the best authorities as well as the soundest 
reason. T he municipality, as an agent of govern-
ment, is one thing; the corporation, as an owner 
of property, is in some particulars to be regarded 
in a very different light. T he Supreme Court 
of the United States held at an early day the 

30 grants of property to public corporations could not
be resumed by the sovereignty. Terrett v. 
Taylor, 9 Cranch, 43; Town of Pawlet v. Clark, 
Ibid. 292; and see Dartmouth College v. 
W oodward, 4 W heat. . 694-698. W hen the 
State deals with a municipal corporation on the
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footing of contract, it is said by Trumbull, J., 
in Richland v. Lawrence, 12 111. 8, the munici-
pality is to be regarded as a private company.
In Detroit v. Corey, 9 Mich. 165, Manning, J., 
bases his opinion that the city was liable for an 
injury to an individual, occasioned by falling into 
an excavation for a sewer, carelessly left open, 
upon the fact that the sewers were the private 
property of the city, in which the outside public 
or people of the State at large had no concern. 10 
In W arren v. Lyons, 22 la. 351, it was held 
incompetent for the Legislature to devote to other 
public uses land which had been dedicated for 
a public square. In State v. Haben, 22 W is. 
660, an act appropriating moneys collected for 
a primary school to the erection of a State . 
Normal School building in the same city was 
held void. Other cases might be cited, but it 
seems not to be needful. T hey rest upon the 
well understood fact that these corporations are 2C 
of twofold character; the one public as regards 
the State at large, in so far as they are its agents 
in government; the other private, in so far as 
they are to provide the local necessities and con-
veniences for their own citizens; and that as to 
the acquisitions they make in the latter capacity 
as mere corporations, it is neither just, nor is it 
competent, for the Legislature to take them away, 
or to deprive the local community of the benefit 
thereof. There may come a time when from «0  
necessity the State must interpose. T he State 
may change municipal boundaries; and then a 
division of the corporate property may be need-
ful. T he State may take away the corporate 
powers, and then the property must come to the
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State as trustee for the parties concerned. In 
either of these cases, undoubtedly, State action 
becomes essential; and the property may be dis-
posed of according to the Legislative judgment 
and sense of justice; but even then the appropria-
tion must have regard, so far as the circumstances 
of the case will admit, to the purposes for which 
the property was acquired, and the interest of 
those who were corporators when the necessity 

10 for State intervention arose.”
Numerous other cases, wherein the dual character of 

municipal corporations is clearly recognized, could be 
cited, but it is deemed unnecessary to specifically refer 
to them.

In conclusion, assuming the amplitude of the legis-
lative power claimed for the State, it by no means follows 
that the State exercised its power in the enactment of 
1907 in such manner as to take from the municipalities 
of the State the rights they had acquired by grant di- 

20 rectly from ^ e  State itself, or by purchase of such rights 
from third persons to whom they had already been granted 
by the State, rights which when in possession of the 
original grantees were protected by provisions of the 
Federal and State Constitutions, and were therefore, 
beyond the reach of the Legislature.

There is nothing in the act of 1907 which manifests 
a legislative intention to deprive the municipalities of the 
State of the full and complete benefits accruing to them 
from such grants; while the introduction of the ‘‘general 

yQ exception into section 2 of the act would seem to indi-
cate the legislative intention and purpose to be quite to 
the contrary.

It is the established rule that statutes are not to be so 
construed as to interfere with vested rights, if their terms 
admit of any other reasonable construction. End. Stats. 
Sec. 273.



II

A nd in Citizens’ Gas Light Co. v. Alden, 44 N. J. L. 
648-653, M r. Justice Knapp, speaking for the Court, 
said that statutes “A re not usually designed to alter or 
effect the quality or legal relations of past acts and con-
cluded transactions.’’

Only the most clear and indubitable expression of the 
legislative design as precludes any other reasonable in-
terpretation of the words used will support the construc-
tion urged by the State.

Respectfully submitted, ^

C H A R L E S  E. B IR D ,
City Counsel of City of Trenton.

JE R O M E  T . C O N G L E T O N , 
Corporation Counsel, City of Newark.

JO S E P H  G. W O L B E R ,
First Assistant Corporation Counsel,

City of Newark-

R o b e r t  h . M cCa r t e r , 2 c
O f Counsel with both Defendants.
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