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Notice and Grounds of Appeal*
(Filed December 16th, 19>25)

NEW JERSEY SUPREME COURT.

Edward Claxton,
Plaintiff-Appellant,
\ %

Nathan H. Hart,

Defendant-Respondent.

On Appeal to New dJersey Court of Errors
and Appeals.
To:
Messers. Dolan & Dolan,
Attorneys for Nathan H. Hart,
Defendant-Respondent,
Newton, N. J.

Sirs:

Take Not ice, that the plaintiff herein appeals
from the whole of the judgment entered in this
cause, to the New dJersey Court of Errors and

Appeals, and states the following as his grounds
of appeals:

(1) Because the trial Judge erroneously ex-
cluded from evidence letter written by E. A.
Ashdown & Company to the defendant, marked
Exhibit P-3” for identification.



Notice and Grounds of Appeal.

(2) Because the trial Judge erroneously in-
structed the jury as follows:

aThere can be no recovery for services
rendered in endeavoring to sell this stock, or
for selling this stock after December first, if
the time limit was not waived by the defend-
10 ant, or unless you find from the evidence that
Mr. Ashdown, or Ashdown & Oo. made this
particular sale. Because if the sale was not
negotiated through him, even though the time
limit was waived, there can be no recovery.
He must be the party who negotiated the
sale of stock in order to get the commission.”

(3) Because the trial Judge erroneously in-
structed the jury as follows:

“As I understand the testimony, Mr. Ash-
down was not present when the sale was
made or when it was consummated and did
not know about it at the time.”

(4) Because the trial Judge erroneously in-
structed the jury as follows:

“If you find from the evidence that Mr.
Hart waived the provision of this agreement,
and consented that Mr. Ashdown should have
seven per cent of the price realized from the
3q sale of this stock, and if you are satisfied
from the evidence that Mr. Ashdown sold
this stock, then he would be entitled to a com-
mission of seven per cent.”

(5) Because the trial Judge erroneously in-
structed the jury as follows:

“If on the contrary, you find that there
was no waiver of the time by Mr. Hart, or if
you find that the sale was not consummated
or made by Mr. Ashdown, then there can be
no recovery in this case.”
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(6) Because the trial Judge erroneously in-
structed the jury ais follows:

“But the question, as I said before, for you
to determine is as to whether or not the time
was extended by Mr. Hart and whether or
not Mr. Ashdown actually consummated the
sale of the stock.”

John Drewen,

Attorney for Edward Claxton, *0
Plaintiff-Appellant.
Dated: December 10th, 1925.
'Service acknowledged Dec. 14, 1925.

Complaint.
(Filed June 12, 1924.) 20

NEW JERSEY SUPREME COURT.

Hudson County.

Edward Claxton,

Plaintiff,
Action at

Law. 30

V8.
Nathan H. Hart,

Defendant.

Plaintiff, Edward Claxton, residing in the
City of Jersey City, County of Hudson and State

of New Jersey, says:
(1) On the 5th day of November, 1923, the

defendant entered into an agreement with one (q
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Complaint.

Edward A. Ashdown, who is doing business under
the name of E. A. Ashdown & Company, a true
copy of which i1s as follows:

“Newton, N. J., November 5, 1923.

“I heherby agree to pay to E1 A. Ashdown & Oo.,,
for services in the event of a final agreement be-
ing reached in negotiations now pending between
the Hart & Iliff €o., the L. S. Iliff 'Co.,, E. A
Ashdown & Co., and N. H. Hart of the sale of
my stock in the said two companies as repre-
sented bv 198 shares of common stock and seventy-
five shares of preferred stock in the Hart & Iliff
Co., and seventy shares of common stock in the
L. S. Iliff Co., seven per cent of said sales price
as offered in a separate agreement made by me
with the said E. A. Ashdown & Co., bearing even
date herewith. Said seven per cent to be paid
upon the first payment for said stock being made
as specified in said separate agreement.

“In case of the negotiations between the re-
spective parties herein named shall not be com-
pleted then this agreement to ibe of no effect.

“Nothing herein contained shall obligate the
said N. H. Hart to deliver the ten shares of com-
mon stock in the Hart & Iliff Co., now owned by
Margaret Hart and included in the 198 shares
above mentioned in case any agreement reached
1s not satisfactory to her.

“This agreement as to commissions for service
to extend to any sale made by E. A. Ashdown &
Co., according to the terms of said separate agree-
ment above mentioned.

“Nathan H. Hart .”

(2) Plaintiff alleges that in accordance with



Complaint.

the provisions of contract hereinabove set forth
a final agreement was reached in the negotiations
referred to in said agreement, and the said de-
fendant, Nathan H. Hart, sold and delivered all
of the stock referred to in said contract and in
all things the said Edward A. Ashdown complied
and performed all the services required of him
in the said agreement.

(3) That by reason of the services rendered
by the said Edward A. Ashdown to the said Na-
than H. Hart, the said Nathan H. Hart sold all
of the stock referred to in the above agreement for
the sum of $114,000.00, and that there became
due and owing from Nathan H. Hart to said Ed-
ward A. Ashdown the sum of $7,980.00, in and bv
virtue of and in accordance with the said agree-
ment hereinabove referred to, none of which has
been paid.

(4) Plaintiff alleges that on the 11th day of
June, 1924, the said Edward A. Ashdown sold,
assigned and set over the said claim and demand
against the said Nathan H. Hart, and his right
title and interest in said contract and the money
due thereunder to plaintiff.

(5) That there is due from said Nathan H.
Hart to plaintiff the sum of $7,980.00, no part of
which has been paid.

Judgment will be claimed for the sum of
$7,980.00, together with interest and costs.
John F. Drewen, Jr.
Attorney for Plaintiff.

20

30

40
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Answer.

(Filed November 5, 1924.)

NEW JERSEY SUPREME COURT.

Hudson County.

Edwaed Claxton,

Plaintiff,

V8.

Nathan H. Hart,
Defendant.

The defendant, Nathan H. Hart, residing in the
20 Town of Newton, Sussex County, New dJersey,

says that:
1. He denies the truth of the matters and

things set forth in the complaint.

Lewis VanBlarcom,

Dolan & Dolan,
y Attorneys for Defendant.

30

40



Judgment.

(Entered October 10, 1925))

NEW JERSEY SUPREME COURT.

Edward Claxton, i
Plaintif. I )
( Action at
Vs. ) Law.
Nathan H. Hart, VO’]REt@'
Defendant. J

This action was tried before Judge Willard W.

Cutler, with a jury, at the Hudson Circuit, on 20

September 30 and October 1, 1925.

The cause having been heard and submitted to
the jury, they returned their verdict in favor of
the defendant and against the plaintiff.

Whereupon it was adjudged that the complaint
be dismissed and that the defendant recover of
the plaintiff his costs, which are taxed at $35.74.

Judgment entered October f 1925.

William S. Gtjmmere, C. d.
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Testimony.

NEW JERSEY SUPREME COURT.

Edward Claxton,

Plamtiff,

V8.
Nathan H. Hart,
Defendant.

Before:

Hon. Willard W. Cutler, Judge and a
Jury.
Jersey City, N. J.
September 30, 1925.
October 1, 1925.

Appearances:

John F. Drewan, Jr. Esq., For the plaintiff.
Dolan & Dolan, Esqgs. by Wm. A. Dolan, Esq.
Lewis VanBlaroom, Esq.,

Joseph H. Couit, Jr. Esq., for the Defendant.

A Jury was duly empanelled; being found
satisfactory, they were sworn.
Counsel opened to the Jury.



Edward A. Ashdown—Direct.
Edward A. Ashdown, sworn:

Direct Examination by Mr. Drewen:

Q. What is your business or profession? A.
Certified Public Accountant.

Q Do you know the defendant, Nathan H. 1p
Hart? A. I do.

Q. How long have you known Mr. Hart? A.
Since 1922.

Q. During that time, what was his business?
A. Carrying on business of coal, lumber, feed and
building supplies.

Q. Where? A. In Newton, New Jersey.

Q. Did you have any business relations with
Mr. Hart, did you do any professional work for 20
him? A. We were employed by him to make—

The Court: What do you mean by “we” ;
E. A. Ashdown & Co?

The Witness: I am doing business as E
A. Ashdown & Company.

Q. The name E. A. Ashdown & Co. is a pro-
prietary firm? A. Yes, sir.

Q. It is your concern? A. I am sole proprietor.

Q. You say you rendered services as certified 80
public accountant to Mr. Hart from when? A.
From October 1922 when we were originally en-
gaged.

Q. Until when? A. Until, the last time was
in May 1924.

Q. Do you know a Mr. L. S. Hiff? A. Not Mr.
L. S. Iliff.

Q. Charles C. Iliff? A. Yes, sir.
Q. Is Charles C. Iliff related in any way to
Mr. Hart? A. I don’t know that they are ipi

40
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Edward A. Ashdown—Direct.

lated in any way. Charles C. Iliff’s father was
formerly in partnership with Mr. Hart some
years ago.

Mr. Dolan: He is his uncle by marriage.

AW At Aar’es do you know what
his business is? A. He is in practically the same

line of business; coal, wood, lumber and building
supplies.

Q. In Newton? A. Newton, New Jersey.

Q. When you say you rendered service as cer-
tified public accountant to Mr. Hart, what do you
mean, that you examined the books of his com-
pany? A. Yes; Mr. Hart -realized that his books
and records were in very poor shape and that he
was in no proper position to give proper income
tax returns to the Government.

Q. What I want to know is whether you exam-
ined the books of Mr. Hart personally or some
corporation? A. Of the corporation, Hart &
I1iff Company.

Q. Do you know who managed the affairs of
that Company? A. Mr. Nathan Hart.

Q. Did you ever render any professional ser-
vices to Mr. Charles C. I1iff? A. We did.

Q. For whom, for him personally or some cor-
poration? A. It was for the corporation of L.

niff & co.

Q. Who managed the affairs of the concern of
L. S. Iliff & Co.? A. Mr. Charles C. Iliff.

Q. And you say he is also located in Newton,
New Jersey? A. Yes, sir.

Q. And conducts a similar business to the Hart
& Iliff Company? A. Yes, sir.

Q. Did you know, Mr. Ashdown, from your ex-
amination of the books and from your conversa-
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Edward A. Ashdown—Direct.

tions with the defendant, Nathan Hart, whether
or not he owned the common stock of L. S. Iliff &
Co.? A. Yes sir,.

Q. You say he did? A. Yes, sir.

Q. So that Mr. Hart owned stock in both the
Hart & Iliff Company and in the L. S. Iliff Co?
A. Yes, sir.

Q. You have a Mr. Graner who is associated
with you? A. I have.

Q. Mr. Graner is this gentleman here? A.
Yes, sir.

Q. Is Mr. Graner a certified public account-
ant? A. No.

Q. He i1s a public accountant? A. Yes, sir.

Q. In all this work of acountancy on the books
of the Hart & Iliff Company and L. S. niff & Co.
was that done by Mr. Graner or yourself? A.
It was largely done by Mr. Graner with occa-
sional visits and conferences with me.

Q. Did Mr. Hart at any time have any conver-
sations with you with regard to the sale by him
of the interest that he owned in the Hart & Iliff
Company and in L, S. Iliff & Co0.? A. Yes, sir.

Q. Did he have any conversation with you
with regard to the commission that was to be
paid E. A. Ashdown & Co. in the event of a sale;
just yes or no? A. Yes, sir.

Q. Were the terms that he stated to you with
regard to the commission to be paid in the event
of the sale of his interest in these concerns re-
duced to writing? A. In writing, yes, sir.

Q. I show you a paper writing dated New-
ton, New Jersey, November 5th 1923, purporting
to be signed by Nathan H. Hart and I ask you
if that is the writing that you refer to? A. Yes*
that is the correct agreement.

20

*0
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Edward A. Ashdown—Direct.

Q. Who handed you. that paper? A. Mr. Hart,
as I recall, handed me that paper personally in
Mr. Van Blarcom’s office.

Q. Do you know the signature appended to the
paper? A. Yes, sir.

Q. Whose signature 1s it? A. Mr. Nathan H.
Hart.

Mr. Drewen : I offer it in evidence.
Accepted and marked as Plaintiff’s Ex-
hibit P-1 of this date.

Q. I call your attention now to Exhibit P-1
and I call your attention to this language:

“Seven per cent of said sales price as of-
fered in a separate agreement made by me
with the said E. A. Ashdown & Co. bearing
even date herewith.”

Was there another agreement given you? A.
There was another agreement setting forth the
price which he desired.

Q. I show you a paper writing on the letter
head of Lewis Van Blarcom, 41 High Street, New-
ton, New Jersey, dated November 5th, 1923, ad-
dressed to E. A. Ashdown & Co., New York City,
purporting to be such an offer, and ask you if
that is the paper you refer to? A. That is the
one, yes, sir.

Q. Was that delivered to you at the time of the
other paper? A. The same time.

Q. Do you know whose signature that is? A.
Nathan H. Hart.

Mr. Drewen : I offer it in evidence.
Accepted and marked as Plaintiff’s Exhibit
P-2 of this date.



Edward A. Ashdown—D:irect.

Q. Now, Mr. Ashdown, calling your attention
to Exhibits P-1 and P-2, did anything contained
in those papers, by way of offering a commis-
sion to E. A. Ashdown & Co., your firm, to sell
all this stock for the figure of $100,000. or $104,-
000. have anything to do with any services you
rendered in a professional way to the Hart &
Iliff Company or L. S. Iliff & Co?

Mr. Coult: I object to that as calling for
a conclusion. That is for the jury to deter-
mine or particular for the court.

The Court : I think that objection is well
taken. It speaks for itself. Objection sus-
tained.

Q. Mr. Ashdown, you say these papers were
drawrn and delivered to you in the office of Mr.
Lewis Van Blarcom? A. Yes, sir.

Q. Is that the Mr. Van Blarcom sitting at the
counsel table with the defendant? A. Yes, sir.

Q. Was Mr. Van Blarcom your attorney? A.

Q. Whose attorney was he? A. Mr. Hart’s.

Q. In this matter? A. Yes, sir.

Q. You had no attorney there? A. No, sir.

Q. Now, at the time that these papers were
given to you, Exhibits P-1 and P-2, were there
negotiations pending? A. Yes, sir.

Q. Between whom? A. Between Nathan H.
Hart, Charles S. Iliff and E. A. Ashdown & Co.

Q. And do you know by whom those negotia-
tions were opened? A. They were opened by E.
A. Ashdown & Co.

Q. In what way, Mr. Ashdown? A. Why, Mr.
Hart mentioned to Mr. Graner who was doing the
accounting work on his visit there that he would
like very much to sell out his interest.

10

20

30

40
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Edwa/rd A. Ashdown—Direct.

Mr. Coult : If the court please, I object.
Mr. Drewen : All right.
! The Court: Sustained,

Q. You were not there when this first conver-

sation took place between Mr. Hart and your
10 associate, Mr. Graner? A. I was not at the first
conversation.

Q. Were there negotiations conducted by yon
personally or Mr. Graner on behalf of your ocm-
pany? A. They were conducted by ns both.

Q. Did yon have any conference with Mr.
Iliff on the subject? A. I did.

Q. Did you have any conference with Mr. Hart,
on the subject? A. I did.

2q Q. Did you have any correspondence with Mr.
I1iff on the subject? A. I did.
Q. And with Mr. Hart? A. I did.

Mr. Drewen: I call upon the defendant
to produce the original of a letter dated No-
vember 28th, 1923, addressed to the defend-
ant Nathan H. Hart, by the firm of Ashdown
& Co.

Mr. Coult: We have no such letter as

A that.

Mr. Drewen: Is there any objection to
the use of copy of the letter?

Mr. Coult: We object to it; we have no
such communication.

Mr. Drewen: 1 will prove that we mailed
it to you.

The Court: I guess you cannot put it in
evidence unless they consent to it.

Q. I show you what purports to be carbon
copy of a letter dated November 28th 1923 ad-
dressed to Mr. Nathan H. Hart. Did you mail
such letter to Mr. Hart? A. I did.
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Edward A. Ashdown— Cross.

Q. Is that a copy of the letter? A. Yes, sir.
Q “EAA” whose initials are they? A. That

is my initials.

The Court: Where did you mail it?

The Witness: Mailed it from New York
to Newton.

The Court: Did you put it in the box?

The Witness: Yes, sir.

Mr. Dola n: May I cross-examine on that?

Cross Examination by Mr. Dolan:

Q Who is “EAR” whose initials also appear
on what purports to be copy of that letter? A.
“EAR” 1 don’t remember. We have had two or
three changes in the office in stenographers and
we had two or three people come in to apply
whom I have tried out for a couple of days and
it may have been one of them. The stenographer
we had at that time was Miss E. A. Newmann.

Q. So you had no-one in your employ whose
initials were EAR? A. I don’t know those par-
ticular initials.

Q. Have you any recollection of writing any
other letters that day? A. I don’t know; prob-
ably did.

Q. How is your correspondence taken care of
ordinarily? A. Dictated to the stenographer a>
she brings me the letters; I sign them and she
mails them; we have return-address envelopes so
that if they do not get to their destination, they
will come back.

Q. Do you know who mailed the letters? A.
The stenographer has always done that.

Q. It was left to the stenographer? A. I don’t
mail letters personally.

Mr. Dolan: Then we object to this copy”

1Q

20

30
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Edward A. Ashdown—Re-Direct.

Re-Dire ¢t Examination by Mr. Drewen:

Q. What is the regular course of your business
Mr. Ashdown? A. Certified public accountant.

Q. I mean to say with regard to the mailing of
letters? A. The stenographer would write the
letters and bring them to me to sign and I would
hand them back to her. She would put them in
the envelopes and drop them in the letter box
which we had in the building.

Q. And that is what i1s done in the regular
course? A. Yes, sir.

Q. And that is what was done in this case? A.
Yes, sir.

Mr. Drewen : I offer it in evidence.
Mr. Dolan: I object to what may have
been done in the usual course of business.

Q. How many initials are there at the bottom
of that letter? A. “EAA” and “EAR”.

Q. Whose initials are “EAA”? A. Mine.

Q. What is your name? A. Edward A. Ash-
down.

QL “EAR” are the initials of whom? A. I am
not sure. I don’t recognize those initials at all;
it may have been-------

Q. The initials of the stenographer? A. Yes,
usually are the stenographer’s initials.

Mr. Drewen : I again offer it in evidence.

Mr. Dolan: I object to it on the ground
that the witness said that his stenographer
at that time was a Miss Newmann and if
these initials mean anything, they are the in-
itials of a stenographer to whom this letter
was dictated at that time. And does not
prove its mailing.
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Edward A. Ashdown— Re-Direct.

The Court: I don’t think that is suffi-
cient to show it was mailed.

Me. Drewen: Then I ask that it he
marked for identification.

Marked Exhibit P-3 for identification of
this date.

Q. Did you receive any reply to this letter?
A. No, sir.

Mr. Coult: I object to the last question.

Q. With regard to Exhibit P-3 for identifica-
tion did you receive any reply to that letter?

Mr. Coult: I object to that on the ground
that it i1s not in evidence; asking now if
there is any reply to a letter which so far as
we know was never sent.

The Court: I think that is perfectly
proper.

Mr. Drewen: Answer that question.

Mr. Coult: If the answer is ‘yes’, I move
that it be stricken out.

The Court: Did you receive an answer
to that letter or not?

The Witness: I answered “no”.

Mr. Coult: I move to strike that out on
the ground that it is not competent because
it is merely the denial of the receipt of an
answer to a letter which so far as the evi-
dence goes, was never sent; and cannot pos-
sibly have any bearing on the case.

The Court : Sustained.

Mr. Drewen : Exception.

Mr. Drewen : What has been marked Ex-
hibit P-3 for identification, I now offer in
evidence.

10

20

30
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Edward A. Ashdown— Re-Cross.
Deposition of N. H. Hart, of January 5, 1925.

Mb. Coult: That is the same letter.
The Court: Refused.
Mb. Drewen : Exception.

jqa Re-Cross Examination by Mr. Coult:

Q. You say that you did the accounting work
for both L. S. Iliff & Co. and the Hart & Ilif/f
Company? A. Yes, sir.

Q. And for these services you were paid? A.

I was.
Q. In full? A. Yes, sir.

on Mr. Drewen: I would now like to read
the depositions of the defendant, taken op
Order of Mr. Justice Minturn before Judge
Kays.
Nathan H. Hart— Dire ct .
Mr. Drewen: (reading)
“New Jersey Supreme Court, Hudson
County.
Edward Claxton, Plaintiff
vs.
Nathan H. Hart, Defendant.
Action at law.
Order for Examination of Defendant be-
fore trial.
Depositions.
Depositions taken in the above entitled
matter before me, Henry T. Kays, Supreme
40 Court Commissioner, at my office No. 6

Park Place, Newton, New Jersey, at eleven
o’clock in the forenoon of Monday, the fifth
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Deposition of N. H. Hart, of January 5, 1925.

day of January 1925, in pursuance of an
order of Ms Honor dJames F. Minturn, a
Justice of the Supreme Court, at which time
and place before me appeared John F.
Drewen, Jr., Esq., Attorney of Plaintiff, and
Messers. William A. Dolan, Lewis Dolan, and
Lewis Van Blarcom, Attorneys of Defendant,
a copy of which order is hereto annexed.

The depositions on the part of the Plaintiff
were taken stenographically by Yida M. Bar-
ber, a stenographer selected by me, in my
presence, and who, before the taking thereof,
was sworn to take the same truly, she being
sworn as follows:

(Reading of the stenographer’s oath is

waived)
Mr. Drewen: (Reading.)

“Nathan H. Hart, being duly sworn, on his
oath testified as follows:

Direct Examination by Mr. Drewen Jr.:

Q. Mr. Hart, you are the defendant in this
case? A. Yes, sir.

Q. You were part owner of the capital stock
of the Hart and Iliff Company? A. Yes, sir.

Q You were also part owner of the capital
stock of the L. S. Iliff Company? A. Yes, sir.

Q. Do you own stock in either of those Com-

panies now? A. No.
Q. How did you dispose of the stock in the

Hart and Iliff Company? A. I do not care to an-

swer that question at this time, by advice of
counsel.

10

20

80

40
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Deposition of N. H. Hart, of January 5, 1925.

Q, Have you been advised by counsel not to
answer that question?

Mr. Dolan: I see no reason why you
should not answer that question if you want
to.

A. I sold it to a corporation.

Q. Did you sell the stock held by you in both
the Hart and Iliff Company and in the L. S. Iliff
Company to the same corporation? A. Yes, sir.

Q. What is the name of that corporation? A.
The Hart and Iliff Companies.

Q. < that in the two Companies in which you
formerly owned stock, as you testified, you no
longer have any interest, have you? A. Not in

20 the former companies.

Q. When was the stock sold by you to the Hart
and Iliff Companies? A. About May first.

Q. What year? A. 1024.

Q. Was that the time that you actually trans-
ferred the stock to the Hart and Iliff Companies?
A. That is my recollection.

Q. Did you before that time have a contract
with the Hart and Iliff Companies for the trans-
fer of that stock?

Mr. Dolan: I object tt> the question on
the ground that it is not a material part of
this investigation, an improper question, and
not within the time of the contract set forth
in the complaint.”

Mr. Coult: Objection waived. (Reading
continued)

“A. Yes, sir.
40 Q. It was pursuant to that contract that you
transferred the stock to the Hart and Iliff Com-
panies, 1s that not right? A. Yes, sir.
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Deposition of N. E. Hart, of January 5, 1925,

Q When was that contract made9

Mr. Dolan: I object on the ground that
it 1s immaterial to this investigation, and
does not show a sale under the contract as set
forth in the complaint.”

Mr. Coult: Objection waived. (Reading
resumed.)

“A. As T remember, about the middle of Jan-
uary, 1924.

Q. When you say “the middle of January”, do
you mean January 15th? A. About that time; I
am not positive as to the date.

Q. It might have been January 9th, might it
not? A. Possibly.

Q. Was that contract made by you with the
Hart and Iliff companies, or with persons rep-
resenting the Hart and Iliff Companies? A.With
persons representing the Hart and Iliff com-
panies.

Q. Who were those persons? A. Charles C.
ILiff.

Q. He is the only person, is he not? A. He
is the one that represented the companies at that
time.

Q. At the time this contract was made between
yon and Charles C. Iliff, the Hart and Iliff com-?
panies had not been incorporated? A. I do not
know.

Q. Have you a copy of the contract made be-
tween you and Charles C. Iliff? A. I think my
attorney has.

Q. By your “attorney”, do you mean Mr. Dolan
or Mr. Van Blarcom? A. One of them; I do not
know which one.

0
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Deposition, of N. JI' Hart, of January 5, 1925.

Q. Did yon give it to either of them? A. I
am not sure about that.

Q. Have you still got it in your possession, or
did you give it to some one else? A. I am not
sure whether I have that or whether it is in the
attorney’s office.

Q. Did the stock transferred by you under your
contract with Charles C. Ilifif include ten shares
of the Common Stock in the Hart and Ilifif Com-
pany owned by Margaret Hart? A. I think I
did; I am not sure.

Q. Who is Margaret Hart? A. My wife.

Q. Does your wife now own any stock in the
Hart and Ilifif Company? A. I do not think she
does.

Q. Well then, those ten shares were transferred,
were they not, when yours were transferred? A.
I do not know. I think they were transferred.

Q. And if they were transfererd, they were
transferred at the same time that your stock was
transferred. That is right, is it hot? A. I would
say so.

Q. What was paid to you for the stock which
you transferred in the Hart and Ilifif Company?

Mr. Dolan: I object to the question, on
the ground that it is not a matter the plain-
tiff is entitled to under this examination, and
advise the witness not to answer.

Witness refuses to answer by advice of
counsel.”

Mr. Coult: The answers to this and the
subsequent questions were afterwards given.
I was wondering why we could not put them
in right now, so that the thing would be
consecutive.
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M:r. Drewen : I would rather wait if you
don’t mind.
(Reading resumed.)

“Q. The contract which you made with Charles
C. Iliff called for the payment of how much
money for your stock transferred under the
contract?

Mr. Dolan: I object to the question on
the ground that it does not appear to relate
to any matters set forth in the complaint,
and advise the witness not to answer.

Witness refuses to answer by advice of
counsel.

Q. In the Hart and Iliff Company you trans-
ferred 198 shares of common stock, did you not,
under your contract?

“Mr. Dolan: I object to the question, on
the ground that it asks for information deal-
ing with the contract, which, as appears by
the testimony, was made in January, 1924
after the expiration of the contract with the
assignor of the plaintiff, as set forth in the
complaint, and advise the witness not to
answer.

Witness refuses to answer by advice of
counsel.”

Mr. Coul t: That objection will be pressed,
on the ground stated, that it relates to mat-
ters which occurred after the contract ex-
pired by the terms of the contract.

The Court: I cannot rule upon it until I
see how it comes up.

(Reading resumed by Mr. Drewen.)

“Q. And you transferred, under your contract

30
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with Charles C. Ilift, 75 shares of preferred stock
in the Hart and Iliflf Company, did you not?

Mr. Dolan: I object to the question, on
the ground that it asks for information
dealing with the contract, which, as appears
by the testimony, was made in January, 1924,
after the expiration of the contract with
the assignor of the plaintiff, as set forth in
the complaint, and advise the witness not to
answer.

Witness refuses to answer by advice of
counsel.”

Mr. Coult: That objection is pressed.

(Reading resumed.)

“Q. And you transferred under your contract
with Charles C. Iliff, that is, you transferred to
the Hart and Iliff companies, under that contract,
75 shares of common stock in the L. S. Iliff Com-
p\any, did you not?

Mr. Dolan: I object to the question, on
the ground that it asks for information deal-
ing with the contract, which, as appears by
the testimony, was made in January, 1924,
after the expiration of the contract with the
assignor of the plaintiff, as set forth in the
complaint, and advise the witness not to
answer.

Witness refuses to answer by advice of
counsel.”

Mr. Coult: All these objections, I want
to press now.

(Reading resumed.)

“Q. Mr. Hart, for the stock which was trans-
ferred by you to the Hart and Iliff companies,
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under your contract with Charles C. Iliff, you re-
ceived the equivalent of $104,000.00, did you not?

Mb. Dolan: I object to the question, on
the ground that it asks for information deal-
ing with the contract, which, as appears by
the testimony, was made in January, 1924, 10
after the expiration of the contract with the
assignor of the plaintiff, as set forth in the
complaint, and advise the witness not to
answer.

Witness refuses to answer by advice of
counsel.”

Mb. Coult: That is pressed.

(Reading resumed.)

“Q. What did you receive for the transfer of 9
your stock under the contract with Charles C.
113ff?

Mb. Dolan: I object to the question, on
the ground that it asks for information deal-
ing with the contract, which, as appears by
the testimony, was made in January, 1924,
after the expiration of the contract with the
assignor of the plaintiff, as set forth in the
complaint, and advise the witness not to 30
answer.

Witness refuses to answer by advice of
counsel.”

Mb. Coult: May I have it noted that I
press the objection to these questions, as just
stated.

(Reading resumed.)

“Q. On November 5, 1923, you made an offer
of the sale of your stock in the Hart and Iliff 4
Company, and the L. S. Iliff Company, did you
not? A. I am not sure about the date the offer



20

30

26
Deposition of N. H. Hart, of January 5, 1925.

was made. I have no copy of it. I think my at-
torney has it.

Q. That was made at the office of Lewis Van
Blareom? A. Yes, sir.

Q. And it was made on November 5, 1923? A.
I am not sure about the date.

Q. I show you a typewritten paper dated No-
vember 5th, 1923, purporting to be signed
‘Nathan H. Hart’; the paper being on the let-
terhead of Lewis Van Blareom, and ask you if
that is the offer to which I have lasst referred?
A. That is my signature.

Q. That is the offer, is it not? A. Yes, sir.

(Paper offered in evidence and marked
“Exhibit P-1” by request of Mr. Drewen, Jr.)

Q. At any time between November 5, 1923, and
December 1, 1923, did you have amy agreement,
written or otherwise, with Mr. Charles C. ILff,
extending the time for the acceptance of this of-
fer beyond December 1, 1923? A, I do not think
so. I do not remember any.

Q. Did you have any such agreement with Mr.
Charles C. Iliff after December 1, 1923? A. Not
to my recollection.

Q. But this agreement was carried through,
you say, about the middle of January, 1924? A.
As I remember, about that time; not this agree-
ment.

Q. What agreeement, then, do you refer to?
A. I refer to another agreement altogether.

Q. What is the other agreement?

Me. Dolan: I object to the question, on
the ground that it asks for information deal-
ing with the contract, which, as appears by
the testimony, was made in January, 1924,
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after the expiration of the contract with the
assignor of the plaintiff, as set forth in the
complaint, and advise the witness not to
answer.

Witness refuses to answer by advice of
counsel.”

Me. Coxjlt: That is pressed.

(Beading resumed.)

“Q. What difference was there between the
terms of your offer, which you have identified,
marked “Exhibit P-1” and offered in evidence,
and the terms of the contract made by you, as
you say, in the middle of January, 19247

Me. Dolan: I object to the question, on
the ground that it asks for information deal-
ing with the contract, which, as appears by
the testimony, was made in January. 1924,
after the expiration of the contract with the
assignor of the plaintiff, as set forth in the
complaint, and advise the witness not to
answer.

Witness refuses to answer by advice of
counsel.”

Me. Coult: That is pressed.

(Reading resumed.)

“Q@. From whom did you receive instructions
as to the name of the corporation to which you
were to transfer your stock under the contract
made between you and Charles C. Iliff?

Me. Dola n : I object to the question as im-
material.

A. T believe Mr. William A. Dolan; I am not
dead sure. Or Mr. Lewis Dolan—one of them
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Q. Was Mr. Iliff present at tlie time this stock
was transferred to the Hart and Iliff companies?

Mr. Dolan: I object to the question as

immaterial.

A. I think he was.

10 q . Since the transfer of this stock, under your
contract with Mr. Charles C. Iliff, to the Hart
and Iliff companies, the former two companies—
the Hart and Iliff Company and the L. S. Iliff
Company—have virtually been out of business,
have they not?

Mr. Dolan : I object to the question as im-
material.

Mr. Coult : On this objection, my purpose

20 jg to raise before the court some definite

point, an objection which will settle what
appears to me to be the controlling point in
this case. 1 believe this is one question
which might be objectionable. Do you want
me to extend the scope of the objection?

Mr. Drewen: No, your objection is im-
material.

(Mr. Drewen continues reading.)

80 «A. 1 believe they have been out of business
since then.
Q. These two concerns were located here in
Newton, were they not? A. Yes, sir.
Q. They did their business here in Newton? A.
Not all of it.
Q. Their offices were located here in Newton?
A. Yes, sir.
Q. And their plants were also located here in
4q ' Newton? A. Yes, sir.
Q. Where do you reside, Mr. Hart? A. At No.
19 Halsted Street, Newton, New dJersey.
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Q How long have you lived in Newton? A.
For thirty-five years, or longer.
Q. Has the contract which you said you made

with Mr. Charles C. Iliff in the middle of Janu-

ary been performed?

Mb. Dolan: I object to the question, on
the ground that it asks for information deal-
ing with the contract, which, as appears by
the testimony, was made in January, 1924,
after the expiration of the contract with the
assignor of the plaintiff, as set forth in the
complaint, and advise the witness not to
answer.

Witness refuses to answer by advice of
counsel.

Q. For the transfer of the stock made by you
under the contract with Mr. Charles C. Iliff, were
you to receive all cash, or part cash and part
security?

Mb. Dolan: I object to the question, on
the ground that it asks for information deal-
ing with the contract, which, as appears by
the testimony, was made in January, 1924,
after the expiration of the contract with the
assignor of the plaintiff, as set forth in the
complaint, and advise the witness not to
answer.

Witness refuses to answer by advice of
counsel.

Cross Examination by Me. William A. Dolan:

Q Mr. Hart, are you positive that the contract
which you made with Mr. Charles C. Iliff for the
sale of your stock in the Hart and Iliff Company
and the L. S. Iliff Company was made after De-

20
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eember 1st. 1923€ A. I believe it was made about
as I have stated—dJanuary 15th, 1924—or near
that date. I am not sure as to the date.”

(Signed) Nathan H. Hart.

Mr. Drewen: Then 1t 1is subscribed to;
10 then follows the Commissioner’s Certificate
and the Order of Mr. Justice Minturn for

the examination.

Mr. Drewen: I will now read the deposi-
tions taken on the 11th of June, 1925, of Mr.
20 Nathan H. Hart under the Order of Mr. Jus-
tice Minturn that he answer certain ques-
tions contained in the Order.
(Reading.)

“Nathan H. Hart, being duly sworn on his
oath, testified as follows:

80 “Direct Examination by Mr. Drewen, dJr.:

“Q. Mr. Hart, what was paid to you for the
stock you transferred in the Hart and Iliff Com-
pany?

“MR. Dolan: I object to the question on
the ground that it asks for information deal-
ing with the contract, which, as appears by
the testimony, was made in January, 1924,

40 after the expiration of the contract with the
assignor of the plaintiff, as set forth in the
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complaint, and on the further ground that it
1s not relevant nor material to this cause.”

Me. Coult: This is an action upon con-
tract and not on quantum meruit. This plain-
tiff relies on the terms of a written contract
between the parties by virtue of which Mr.
Hart has agreed to pay a certain sum of
money if a certain service is performed on
or before a certain date, to wit, the first day
of December, 1924. The contract sued upon
is that which i1s now marked Exhibit P-1, and
in the pleadings there was not any further
allusion to the subsequent contract, and there
was an allegation that these services had
been performed and that the money was due,
and that the limitation as to time was not ex-
pressed in this contract P-1. Under a de-
mand for a bill of particulars, the contract
P-2 was produced which by way of the bill
of particulars became a part of the pleadings,
and is part of the basis of suit which is here
brought by this plaintiff.

Now, this P-2 contains this clause: ‘This
offer stands good until December 1st, 1923
and if not accepted by this date, then to be
null and void.””

(Argued.)

The Court: I think that may be an-
swered.

(Reading resumed by Mr. Drewen as fol-
lows:)

“A. $100,000.00. I got $100,000.00 for my
holding in the Hart and Iliff Company and the
LS. Iliff Company.

“Q The contract which you made with Charles
C. ILff called for the payment of how much

money for your stock transferred under the con-
tract?
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“MR. Dolan: I object to the question on
the ground that it asks for information deal-
ing with the contract, which, as appears by
the testimony, was made in January, 1924,
after the expiration of the contract with the
assignor of the plaintiff, as set forth in the

1® complaint, and on the further ground that it
is not relevant nor material to this cause.”

The Court: That may be answered.

Mr. Coult: I raise the same objection to
this question, and will ask your Honor to
grant me an exception on each question.

The Court: You may have your excep-
tion.

(Reading resumed by Mr. Drewen as fol-

20 lows:)

“A. 150,000.

“Q. In the Hart and Iliff Company you trans-
ferred 198 shares of common stock, did you not,
under your contract?

“Mr. Dolan: I object to the question on
the ground that it asks for information deal-
ing with the contract, which, as appears by
the testimony, was made in January, 1924,

30 after the expiration of the contract with the
assignor of the plaintiff, as set forth in the
complaint, and on the further ground that it
1s not relevant nor material to this cause.”

(Same objection, ruling, exception.)

“A. No. I transferred 188 shares of common
stock in the Hart and Iliff Company.
“Q. And you transferred, under your contract
with Charles C. Iliff, 75 shares of preferred stock
40 in the Hart and Iliff Company, did you not?

“Mr. Dolan: I object to the question on
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the ground that it asks for information deal-
ing with the contract, which, as appears by
the testimony, was made in Janaary, 1924,
after the expiration of the contract with the
assignor of the plaintiff, as set forth in the
complaint, and on the further ground that it
is not relevant nor material to this cause.”
(Same objection, ruling, exception.)

“A. Yes.
“Q. And you transferred under your contract
with Charles C. Iliff, that is, you transferred to

the Hart and Iliff companies, under that con-

tract, 70 shares of common stock in the L. S.
ILiff Company, did you not?

‘>Mr. Dolan : I object to the question on
the ground that it asks for information deal-
ing with the contract, which, as appears by
the testimony, was made in January, 1924,
after the expiration of the contract with the
assignor of the plaintiff, as set forth in tne
complaint, and on the further ground that it
1s not relevant nor material to this cause.”

(Same objection, ruling, exception.)

“A. Yes.

“Q For the stock which was transferred by
you to the Hart and Iliff Companies, under your
contract with Charles C. Iliff, you received the
equivalent of $104,000.00, did you not?

"Mr. Dolan: I object to the question on
the ground that it asks for information deal-
ing with the contract, which, as appears by
the testimony, was made in January, 1924,
after the expiration of the contract with the
assignor of the plaintiff, as set forth in the
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complaint, and on the further ground that it
1s not relevant nor material to this cause.”
(Same objection, ruling, exception.)

“A. No.
“Q. What did you receive for the transfer of

your stock under the contract with Charles C.
T13ff?

‘Mr. Dolan: I object to the question on
the ground that it asks for information deal-
ing with the contract, which, as appears by
the testimony, was made in January,.1924,
after the expiration of the contract with the
assignor of the plaintiff, as set forth in the
complaint, and on the further ground that it
is not relevant nor material to this cause.”

(Same objection, ruling, exception.)

“A. $100,000.007$50,000.00 in cash and $50,-
000.00 in the form of a mortgage covering the
real estate of the Hart and Iliff companies.

What difference was there between the
terms of you offer, which you have identified,
marked ‘Exhibit P-1’? and offered in evidence,
and the terms of the contract made by you, as
you say, in the middle of January, 1924? A. Dif-
ference in consideration, difference in holdings
to be transferred and definite terms as to manner
of payment not mentioned in the offer marked
‘Exhibit P-1’.

r> Has the contract which you said you made
with Charles C. Iliff in the middle of January
been performed?

“Mr. Dolan: I object to the question on
the ground that it asks for information deal-
ing with the contract, which, as appears by
the testimony, was made in January, 1924,
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after the expiration of the contract with the
assignor of the plaintiff, as set forth in the
complaint, and on the farther ground that it
1s not relevant nor material to this cause.”
(Same objection, ruling, exception.)

“A. Yes.

“Q. For the transfer of the stock made by
you under the contract with Mr. Charles C. Iliflf,
were you to receive all cash, or part cash and
part security?

“Mr. Dolan: I object to the question on
the ground that it asks for information deal-
ing with the contract, which, as appears by
the testimony, was made in January,. 1924,
after the expiration of the contract with the
assignor of the plaintiff, as set forth in the
complaint, and on the further ground that it
is not relevant nor material to this cause.”

(Same objection, ruling, exception.)

“A. Part cash and part security.

“Q. Will you produce the contract referred to
as having been made between you and Charles
0. Iiflf in the middle of January, 19247

“Mr. Dolan: We will produce it, but re-
serve the right to its being offered in evi-
dence at any trial of the issues in this case.
We also object to its being offered as a part
of this record, on the ground that it is not
relevant nor material to this cause.”

Mr. Drewen: For what?

“(Paper produced by the witness and
marked ‘P-1 June 11, 1925 for identification
V.M. B.”

Mr. Coult: I raise that objection.

The Court: I won’t let it go into evi-
dence until I see it.
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(Mr. Drewen resumed, reading as follows:)

“Mr. Drewen : Is this the contract, marked
‘P-1 June 11, 1926, for identification,
V. M. B.” which you say in a previous answer
given this morning was performed? A. Yes.

“Mr. Drewen: I offer in evidence the
paper produced by the witness, and marked
‘P-1, June 11, 1925, for identification Y. M.
B.” and ask that it be marked accordingly,
as an exhibit in evidence.

“Mr. Dolan: I object on the ground that
this contract appears to have been made and
executed subsequent to the time for comple-
tion of the contract mentioned in the com-
plaint, and therefore it is not relevant nor
material to this cause.”

(Paper produced by the witness and
marked “P-1 June 11, 1925 in evidence Y.
M. B”)

Testimony cl osed.
Signed and sworn to and so on.

The Court: I am going to admit that
paper in evidence and see what effect it may
have later on.

(Paper produced and marked as Plaintiff’s
Exhibit P-4 of this date.)

Mr. Drewen then read Exhibit P-4 to the
Jury.

MR. Drewen: Then follows the Certificate
of the Supreme Court Examiner, and the
copy of the Order of Mr. Justice Minturn or-
dering the depositions taken and with the
questions to be answered.
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Robert Graner, sworn.

Direct Examination by Mr. Drewen:

Q. Mr. Graner, what is your profession? A.
Public accountant.

Q. You are associated with Mr. Ashdown, the
last witness, in E. A. Ashdown & Company? A.
Yes, sir.

Q. And have been for how long? A. Possibly
four years.

Q. Do you know the defendant, Nathan H.
Hart? A. I do.

Q. How long? A. Since 1922; possibly a little
while before that; since 1920 I should say.

Q. Since 19207 A. Yes, sir.

Q You know Mr. Charles C. Iliff, who has
been referred to here? A. Yes, sir.

Q. How long have you known Mr. Iliff? A.
Since 1922.

Q. Did you ever render any services to Mr.
Hart or his company as an accountant, to check
up his books or the books of the company? A. I
went up there to make an examination, to defeat
a tax assessment.

Q. When was that? A. In 1922.

Q. You had known Mr. Hart before that time?
A. 1T had known him before that.

Q. Did Mr. Hart have any conversation with
you with regard to his interest in the Hart &
Nliff Company and L. S. Iliff & Co. and his dis-
posing of those interests? A. He did.

Q. About when was that? A. In or about Oc-
tober, 1922.

Q. Can you tell us what he said to you? A.
He said to me at that time he was in very poor

jaq
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health and that he desired to sell out his holdings
so that he could go away and relieve himself
of all responsibility and he said to me that he
would base ten per cent—

Mr. Coult: I object to that.
The Court: I don’t see that throws any
light on it.

Q. As a result of a conversation that you had
with Mr. Hart, did you have any negotiations on
behalf of E. A. Ashdown & Co. with Mr. Iliff? A.
I did.

Q. About when did these negotiations begin?
A. 1T should say shortly after October. 1 was so
busy on the other matter at that time, all inter-
twined. I was in the town—

Q. You spoke to Mr. Iliff about it? A. I did.

Q. Mr. Hart ran which of these companies? A
Hart & Iliff Company.

Q. And Mr. Iliff rail which of these companies?
A. L. S. Iliff Company.

Q. Was this subject, with regard to the sale of
Mr. Hart’s interest opened by Mr. Hart to you?

Mr. Coult: I object to that as leading.

Q. Who spoke first, you or Mr. Hart, with re-
gard to the sale of Mr. Hart’s interest opened by
Mr. Hart to you?

Mr. Coult: I object to that as leading.

Q. WTio spoke first, you or Mr. Hart, with re-
gard to his selling his interest in the two com-
panies? A. Mr. Hart.

Q. And did Mr. Hart know that negotiations
were being had by you with Mr. Iliff—C. C. ILff?

Mr. Coult: I object; one witness cannot
testify to what somebody else knew.
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The Court: Yes, that is bad in form.
Mr. Dre wen : I will reframe it.

Q. Did you at any time state, or make it known
to Mr. Hart, that you were negotiaing with Mr.
C. C. Iliff for the sale by Mr. Hart of his stock
holdings in the two companies? A. I did.

Mr. Coult: I object to that on the ground,
first that it is leading. Then the statement
as to the negotiations strikes me as a con-
clusion.

The Court: It is objectionable as leading.

Q. What did you say at any time to Mr. Hart
about your taking this matter up with Mr. C. C.
Iiff? A. I told him, because of his peculiar
holdings in his own company, which were at best 20
50 per cent interest, it would be difficult for
anybody else and the most logical people to offer
it to would be the Iliff interests.

Q. You said that to Mr. Hart how long after
he first spoke to you on the subject? A. I would
say some time in November.

Q. That is when you first told Mr. Hart about
1it? A. The first time I mentioned this particular
item? I just mentioned that—

Q. I want you to understand the question. A.
I don’t quite understand what you mean.

Q. When did you first tell, if you did at any
time ever tell Mr. Hart, that you had taken up
with his nephew, Mr. C. C. Iliff, the proposition
of buying Mr. Hart out when did you tell Mr.
Hart that? A. I told him that sometime in No-
vember.

Q. Now, before you told Mr. Hart that, did
you have any conversation with Mr. Iliff on the 40
subject, Mr. C. C. Iliff? A. Did I have any con-
versation with Mr. TLiff?

Q. Yes. A. Before or after?

on
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Q. Before yon told Mr. Hart? A. No.

Q. When did you first take the matter up with
Mr. I1iff? A. Shortly after I outlined the hold-
ings Mr. Hart had in his company and the diffi-
culty it would be to sell to anyone else.

Q. When was that? A. About in November.

Q. Were you present when Mr. Hart saw Mr.
Ashdown there in Newton on the 5th of Novem-
ber? A. I was.

Q. Were you there when the contract marked
Exhibit D-1 and D-2 were prepared by Mr. Hart?
A. 1 was not present in the attorney’s office.

Q. You were in Newton that day? A. I was
in Newton.

Q. On that day negotiations were.pending, were
they not, with Mr. C. C. Iliff for the sale of this
stock? A. They were.

Q. Pending between whom, Mr. Graner? A
Mr. Nathan H. Hart and the Iliff interest rep-
resented by Mr. C. C. ILff, Mr. C. C. Ihff,
trustee.

Q. You have just mentioned Mr. C. C. Iliff was
trustee; he was trustee of what? A. He was
trustee of the holdings of the Iliff interest which
owned the Hart and Iliff Company and L. S. Iliff,
which was left by his father.

Q. Left by his father? A. Yes, to himself and
sisters I believe.

Q. At any time did you go back and forth be-
tween Mr. Hart and Mr. Iliff with regard to this
matter? A. [ did.

Q. For what purpose?

Mr. Cotjlt: I object* to that; calls for a
conclusion
Mr. Drewen: I withdraw it.
Q. In going back and forth as you have said
between the two people what was the subject of
your doing ro; why did you do So?
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Mb. Ooult: I must again object for the
same reason.
The Court: Yes, I think it is.

Q. What did you do in continuing these nego-
tiations back and forth? A. I tried to sell the
proposition as between these two men.

Q. When you say sell the proposition, what do
you mean by the proposition? A. I mean at that
time Mr. ILifif should buy out Mr. Hart and form
a new company, put some youngster ahead of
him.

Q. Did you have any correspondence with Mr.
I1iff on the subject? A. May have had some cor-
respondence.

Q. Did he have any with Ashdown and Com-
pany that you know of? A. I think he did.

Q. While these negotiations were pending? A.
Yes, sir.

Q. When you told Mr. Hart that you had
taken the matter up with Charles C. Iliff, about
the purchase of Mr. Hart’s interest in these two
companies, what did Mr. Hart say? A. He
thought they did not have enough money.

Q. What did you say? A. I said I thought
that was not such a great stumbling block, that
means could be made whereby they could have
the amount of money by some financing being
done.

Q What was done after that on this subject
of bringing these two people together; what was
done so far as you know? A. My interests were,
my efforts were to compose the differences be-
tween the two of them, to get them—

Q. I cannot hear you. A. —were in getting the
two men to see each other so that they could
finally get together on the proposition.

jaq
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Q. What did you do; you call that effort; what
did you do. A. Well, I simply tried to iron out
all these difficulties. I told the old man what a
fine fellow the young man was and the other one
what a fine fellow the other gentleman was.

Q. When you say you tried to iron out the dif-

10 ferences, what did that effort in ironing out the
differences consist of? That’s what I want to
show. What did you do? A. I simply went to
young Mr. Iliff and told him what a wonderful
proposition it would be for him.

Mr. Coult: I object to the subject matter
of the conversation between this witness and
Mr. Iliff not in the presence of Mr. Hart.
The Court: Sustained.
20

Cross Examination by Mr. Coult:

Q. There wasn’t any customer for Hart’s busi-
ness except L. S. Iliff Company? A. He men-
tioned several to me but I never want to see them.

@. Was there anyone that you know of? A.
Do I know of others? I could have easily se-
cured others besides.

3a Mr. Coult : I move to strike that out.

Q. I want to know the name of some of the
customers for those interests outside of the L. S.
I1iff Company.

Mr. Drewen: I object to that as incompe-
tent, irrelevant and immaterial.
The Court: No, I don’t think that is com-
petent.
M:r. Coult: Exception.
40 Q. You said that you had certain correspond-
ence with Mr. Iliff with reference to the proposed
sale of the Hart Company; did you? A. Yes,
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the correspondence either came to me personally
or through the company.

Q. Where? A. Possibly it was in the posses-
sion of the company.

Mr. Coult: Why isn’t it here?
Mr. Drewen: It 1s here; do you want it?

Re-Direct Examination by Mr. Drewen:

Q. Mr. Graner, I show you a letter addressed
to Mr. Robert Graner and signed 0. C. Iliff and
I ask you if that is a letter you received from
€. C. I1iff? (Handing witness.) A. Yes, that is
the letter.

Q. I show you a letter addressed to E. A. Ash-
down and Company on stationery of L. S. IIliff
and Company and signed C. C. Iliff, was that a
letter received by Ashdown and Company
from C. C. ILiff? A. Yes, it was.

Q. I show you a letter of L. S. Iliff and Com-
pany written by C. C. Iliff and dated November
26th, 1923, addressed to E. A. Ashdown and
Company. Was that a letter received by E. A.
Ashdown and Company? A. Yes, sir, that letter
was received.

Q. I call your attention to what purports to
be carbon copy of a letter written C. C. Iliff on
the date of November 7. You did not write that
letter. It does not bear your initials. (Handing
witness.) A. No.

Q That is Mr. Ashdown? A. Yes, sir.

Q. Also letter of November 20th, addressed to
Mr. C. C. Iliff? (Handing witness.) A. Yes,
sir.

Mr. Drewen : I offer it and ask that they
be marked for identification, these letters of
L. S. Iliff and Company, one dated March
30th, 1923, addressed to Mr. Robert Graner.

jq
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Notice to Produce.

(Marked Exhibit P-5 for identification of
this date.)

Mr. Drbwen: And to E. A. Ashdown and
Company dated November 26th, 1923.

(Marked Exhibit P-6 for identification of
this date.)

Mr. Drbwen: Also one letter dated Octo-
ber 10, 1923.

(Marked Exhibit P-7 for identification of
this date.)

Mr. Drbwen : Also carbon of a letter of E.
A. Ashdown & Company, dated November
20th, 1923 to Mr. Charles C. ILiff.

(Marked Exhibit P-8 for identification of
this date.)

Mr. Drewen: Also letter dated November
7th, 1923, written by E. A. Ashdown to Mr.
Charles C. IIiff.

(Marked Exhibit P-9 for identification of
this date.)

Recess until two P. M.

A fter Recess—two P. M.

Mr. Drewen : I offer notice to produce
sent to Dolan and Dolan, attorneys for the
defendant and ask that it he marked in evi-
dence.

Mr. Coult: I will stipulate on the record
that on the 30th day of March, 1925, a return
Notice to Produce was served upon the at-
torneys for the defendant which notice con-
tained among other things a requirement to
produce at the trial of this case the original
letter written to the defendant Nathan H.
Hart by E. A. Ashdown and Company, by Mr.



45
-rtsaJl

Nathan H. Hart—Direct.

E. A. Ashdown, on the date of November
28th, 1923.

Mr. Drewen : 1 offer in evidence the as-
signment to the plaintiff Edward Claxton, to
be offered in evidence on behalf of the plain-
tiff.

(Accepted and marked as Exhibit P-10 of
this date.)

Mr. Drewen: Plaintiff rests.

Mr. Coult: I ask your Honor for a non-
suit on the ground that there is no evidence
of the performance of the contract sued
upon. There is no performance by the plain-
tiff’s assignor of the contract sued upon in
this case.

The Court: Motion refused. 20

Mr. Coult : Exception.

Mr. Coult : I also move for a non-suit on
the ground that there is no competent proof
to sustain the allegations contained in the
complaint.

The Court: I shall not grant a non-suit.

Mr. Coult: Exception.

30

Nathan H. Hart, sworn.

Direct Examination by Mr. Coult:

Q. Where do you live, Mr. Hart? A. At New-
ton, New dJersey.

Q. You are a little hard of hearing? A. Yes,
pretty fair.

Q. What is your business? A. I have not any
now. I sold out. 40
Q What was your business when you had one?
A. Coal and lumber and seed.
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Q. Were you connected with any corporation
in that business? A. Hart and iliff Company.

Q. How long did you maintain your connection
with that corporation? A. I began in the begin-
ning in 1889.

Q. Do you recall certain negotiations for the

10 sale of that business? A. Yes, sir.

Q. When did they take place? A. The actual
sale I think took place in May, 1924.

Q. Do you know Mr. Ashdown of E. A. Ash-
down & Company? A. Yes, sir.

Q. He is the gentleman who has testified here?
A. Yes, sir.

Q. Did he have any part in the negotiations
leading to the sale of your company?

20 Mb. Drewen: I object to that on the
ground it calls for a conclusion.
Mr. Coult: I withdraw it.

Q. Did you have anything at all to do with Mr.
Ashdown in connection with the sale of your com-
pany? A. Yes, sir.

Q. Just what; tell the jury. A. The sale of the
interest that I had in the business and L.*S
I1iff’s business.

Q. What did you have to do with him, just tell

® the story to the jury. A. He had an option to
sell my interest at an agreed price. The option
was renewed a number of times, I cannot tell
you how many but nothing was accomplished and
the last time the option was to be renewed I pro-
tested because I was sick and was forced to get
out of business so reluctantly I renewed the op-
tion for thirty days in Mr. L. A. Van Blarcom’s
office with the understanding that was the last

40 time; that if nothing was done with the sale—
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Mr. Drewen: I object unless that is con-
nected up.

Mr. Court: If I do not I will consent that
it be stricken out.

Q. Was there anything said that there would
be no further renewal? A. It was understood
there would not.

Q. What did you say and what did he say? A.
This will be the last time that it will be re-
newed.

Q. I show you the paper marked Exhibit P-2,
and I ask you if that is the renewal of the option
that you referred to now? (Handing witness.)
A. That is the one, yes, sir.

Q. And the date of this is November 5, 19237
A. Yes, sir.

Q Can you say of your recollection how many
times before that you had given similar options?
A. No, sir, I could not. They started them
some time early in the summer and I don’t re-
member how many there was.

Q When you say early in the summer, can you
give the jury some more definite date than that?
A. Well, T think in July.

Mr. Drewen : May I ask before there is
any further reference to the options. 1 would
like to know whether they were in writing.

Q Were there other option agreements in writ-
ing? A. Yes, sir.

Mr. Drewen: Then I ask for the produc-
tion of the options.

Q. Between the date of November 5th, 1923
when this was made and the date December 1st,
1923, what was done by E. A. Ashdown in con-

nection with the sale of your property that you
know of? A. After that?

20

20



1g

20

30

4q

48
Nathan H. Hart— Direct.

Q. Between November 5tb and December 1st.
A. I don’t know whether they ever made; they
never made any bona fide offer to me that I could
accept.

Mr. Drewen: I object and move that that
be stricken out.

Q. Regardless of whether it was bona fide or
not, did they ever make any offer to you between
November 5th and December 1st? A. None that
I would accept.

Q. After the first of December, 1923, was any-
thing done by Ashdown and Company or Mr. Ash-
down or anyone acting for him with reference to
the sale of your property or corporation? A. Not
that I know of.

Q. Was anything ever said to you by Ashdown
or anybody connected with him with reference to
a further extension of this option? A. He never
asked for extension after that. It was understood
when that was given that that was to be the last
one.

Q. Was anything said by either of you with
reference to a further extension after December
1st, 1923? A. No.

Q. Did you ever get any letters from Ashdown
& Company or from anyone representing them
with reference to the sale of the property after
the 1st of December, 1923? A. No.

Q. You know Mr. Charles Iliff, do you? A
Yes, sir.

Q. How long have you known him? A. Ever
since he was born.

Q. You have known his father before him? A
Yes, sir.

Q. And what is the relationship between you
and his father? A. Brother-in-law.

Q. Were you in business together? A. Yes,
sir.
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,Q. Under what name? A. Hart and Iliff Com-
pany; originally Hart and ILft' and then it was

anged to Hart and Iliff Company.

Q. Previous to the first of December, 1923, had
you had any negotiations direct with Mr. Iliff
with reference to the sale of the business or cor-
poration to his corporation? A. Yes, sir.

Q. When and where? A. Well, I cannot tell
you. In the Town of Newton and in some
conversation that I had with Mr. Iliff in regard
to my going out of business. I was not satisfied
that things were moving so fast as they ought to
in regard to the sale of the property.

Q Can you remember the date of these conver-
sations? A. I do not. I asked him why the
thing did not move faster. He didn’t think it
would ever move any faster with Ashdown &
Company at the terms that they wanted to put
the company together, the price was so exorbit-
ant so that he could not afford to pay it.

Mr. Drewen: I object to that.

Q You say you cannot recall the date of the
conversation? A. No, I cannot. We had two or
three or more talks about it and I cannot tell jou
the date.

Q. Can you tell us about the date? A. Well,
it was some time along in the winter. I am not
sure whether it was November or December. 1
think in November.

Cross Examination by Mr. Drewen:

Q Mr. Hart, you say there were other options
before this one that is dated November 5th, 1923,
is that right? A. Yes, sir.

Q. Were they in writing or not? A. Yes, I
believe they were.
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Nathan H. Hart— Cross.

Q. Well don’t yon know whether they were in
writing or not? A. I know some of them were.
I signed one I am sure.

Q. When, do you remember? A. Why I think
in the beginning of the operations, when they
started to sell it.

Q, When was that? A. As I say, sometime in
the summer of 1923.

Q. Have you got a copy of it? A. No, sir.

Q. Do you know where it is? A. I do not.

(A paper produced by counsel.)

Q. I show you what your counsel agree is a
copy of an option that is dated in August 1923
and I ask you if that is a copy of the paper
that you refer to. (Handing witness.) A. Yes
sir.

Mr. Drewen : I ask that it be marked for
identification.

(Marked Exhibit P-11 for identification
of this date.)

Q. Was there any other option that you know
of with the exception of this one marked Exhibit
P-11 for identification, any other in writing
that you know of besides that? A. You want me
to read it all?

Q. T don’t. I want to know whether there was
another one in writing. A. My recollection is
that there was a renewal of this. 1 think that
was the last one. I am not sure about that,
but I think there was a renewal but I am not
sure.

Q. Before November 1st, 1923, you had ne
gotiations with your nephew, Charles C. Ilff
about the purchase of your interest, didn’t you?
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A. Before November. I don’t want to get too
positive about this.

Q You have already answered to your own
counsel that you did have. A. I know the thing
was not moving.

Q. Never mind; just answer the question. Did
you or did you not prior to November 1923 have
negotiations with Mr. Iliff, your nephew, about
the sale of your interest to him? A. Yes I told
him I was going to sell out my business, I had
to sell out. My condition forced me to and it
had to be sold even though it had to be sold
at a sacrifice.

Q. How long had you been talking to Iliff about
that? A. Not so very long.

Q. When do you say you first had these nego-
tiations with Mr. Iliff about the sale of your
business to him? A. Well, I had been talking
about selling out all summer because I had
been sick all summer.

Q You had not been feeling well in October
1922, were you? A. No, sir.

Q When Mr. Graner was at your office? A.
No sir.

Q. That is right, isn’t it? A. Yes, sir.

Q. You remember Mr. Graner being there,
working on your books for the income tax re-
port? A. Very well, yes sir.

Q. In October 19227 A. I don’t remember
what date. He was there a good many times. He
did our work in the office.

Q You remember speaking to him about it,
about your selling your business, did you, about
selling out your interest to Mr. Iliff? A. I am
not sure whether I talked with Mr. Graner or
Mr. Ashdown first. I am not sure about that.
I talked to one of them.

20
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Nathan H. Hart— Cross.

Q. One of either of them? A. Yes, I had
reached the stage where I had to sell out.

Q. You talked either to Mr. Ashdown or Mr.
Graner, you are not sure which? A. I am not
sure which.

Q. Now Mr. Hart I call your attention to what
you refer to as the other option, being Exhibit
P-11 for 1identification, to that passage which
says that the price to be paid for the 198 shares
of common stock of Hart and Iliff Company and
70 shares of common stock of Iliff Company,
based upon the book value of that stock as shown
in the balance sheets of each corporation as of
July 31st, 1923; isn’t it a fact that this option
was not carried through because that book value
was not determined? A. No.

Q. You say no. Isn’t it a fact that Mr. Charles
C. Iliff, your nephew, accused you of being the
man who was holding up the negotiations?

Mr. Coult: I object to that if the court
please.

The Witness: Never did to my knowledge.

Mr. Coult: I think that calls for a con-
clusion and ask that it be stricken out.

The Court: I think he might tell the con-
versation.

Q. Now, Mr. Hart, isn’t it a fact that this delay
that you have spoken of about putting through
this contract for the sale of your property, that
Mr. Iliff your nephew told you was caused by you,
isn’t that true? A. No, sir.

Q. What is the answer? A. What is that ques-
tion. I don’t understand it.

Mr. Coult: I object to that if the court
please, because that is not competent proof.
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If it was caused by him that might be one
thing but it is not competent to inquire into
what Mr. Iliff said was the cause.

Q. Isn’t it a fact Mr. Hart that the reason for
this delay was because you did not do anything
to get up this statement of your balance, sheet
and present it to your nephew Mr. Iliff? A. Why,
Ashdown got up the balance sheet each month.

Q I understand all of that as a regular thing
but isn’t it true that they could not get out the
balance sheet, could not proceed with the prepara-
tion of this balance sheet that you would not
give them the data so that they cond'J talk to
Iliff and show him what the basis of (he sale
would be, isn’t that true? A. No, that is not
true. They had a copy in their possession. They 20
made out a balance sheet each month and we
paid them for it.

(Witness excused.)

Charles C. Il1iff, sworn.

Direct Examination by Mr. Coult:

Q Mr. Iliff, where do you live? A. Newton,
New dJersey.

Q. What is your business? A. Coal, feed and
lumber.

Q. Are you in business for yourself or do you
work for a corporation? A. Work for a corpora-
tion.

Q What corporation? A. The Hart and Iliff
companies.

Q. You are a stockholder in that company? A.
I am.
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Q. Who else? A. It is made up of my sister,
my mother, Rachel hi. Crane, John R. Cornell,
Louis P. Dolan, William A. Dolan, Claude Mazuy.
W. D. Wilson, H. Hart, and Levi Kayes; I be-
lieve that’s all of the common stockholders.

Q. At the same time your company purchased
the property of Nathan Hart— A. The Hart &
I1iff Company, you mean.

Q. Yes. A. Yes, they did.

Q. When was that? A. May, 1924.

Q. How long, Mr. Iliff, had negotiations for
the purchase of that property continued before
the sale went through? A. Oh, approximately a
year.

Q. You know Mr. Ashdown of E. A. Ashdown
& Company? A. Why, yes, I do.

Q. And Mr. Graner who works for him? A.
I do.

Q. How long have you known them? A. Since
late 1922.

Q. And what did the gentlemen or either of
them have to do with the negotiations for the
purchase value of the Hart Company property?
A. They were acting.

Q. Never mind about that. A. Perhaps 1
don’t understand your question.

Q. What did they have to do, what did they
do and what did they say and what did you do
and what did you say? A. They were the go-be-
tween Mr. Hart and ourselves to acquire Mr.
Hart’s interest in the two companies.

Q. And at that-time what were your relations
with Mr. Hart? A. Our relations, in what man-
ner. Perhaps I don’t understand your question.

Were they friendly or otherwise? A. Not
over friendly.

Q. What was said or done by Mr. Ashdown or
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Mr. Graner or either of them towards the effect-
ing of this sale? A. What was done by them?

Q. Yes A. They—

Q. What I want to have you tell us is to tell
us the story in your own way. Perhaps that is so
much simpler. A. They were employed by L. S.
Nliff Company to audit the books of the company
the same as they were of the Hart and Iliff Com-
pany. During their work, that is with us, and
when I say us I mean L. S. Iliff Company, the
question came up as to why we did not buy Mr.
Hart’s interest. I had taken the position for
myself that I could not buy and was not in a
position to consider it from my own standpoint.
I have not the money and I could not see it, but
they carried on, information back and forth one
with the other, feeling us on the basis between
Mr. Hart and myself or ourselves. They carried
information back and forth. Naturally we in-
sisted upon having the facts and the figures before
we would make up our minds or whether to sell
or to buy. It came to a point one time where we
did not know whether we would buy or whether
we would sell. It had reached that point.

Q You say, “We”. A. When I say we, I mean
the others associated with me and the L. S. Iliff
Company. I was not acting for myself, for my-
self alone. I was acting for the others. Then it
came to the obtaining of a certain figure of the
Hart aud Iliff Company and L. S. Iliff Company,
to enable us to put this thing on a concrete
foundation on which we could base our decision.

Q Can you tell us approximately when that
was? A. During August, 1923 on and off. We
had figures in 1923, August, September, October

and November. During that time I think we had
<nr figures.
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Charles C. Iliff—Direct.

Q. At that time did you know the book value
of the stock of both companies? A. Approxi-
mately so.

Q. Were you yourself willing to go through
with the proposition to purchase the Hart Com-
pany if it. could be arranged? A. I wanted to
see the thing go through personally because it
meant a lot to the interest that I had in my
charge, to my mother and my sister. It meant
if it went to an outsider that we would have to
sacrifice and we wanted the negotiations to come
to something.

Q. Did these two companies compete? A. They
did.

Q. In the same line of business? A. The same
thing.

Q. Did you continue to be willing to purchase
it if it could be arranged? A. I was willing to
be a party to it.

Q. Until when? A. Until approximately the
option that Mr. Ashdown had. ran out, that I had
given him for the purchase of the stock that I
held as a trustee.

Q. When was that? A. That was December
1st that the option ran out.

Q Now previous to that time, had there been
any conversation between you and Mr. Ashdown,
or between you and Mr. Ctraner concerning any
compensation that you were to pay them?

Q. In connection with this sale. A. That ques-
tion was naturally raised. We wished to know
what we would have to pay in order to get this
thing put over and that hung fire quite a little
while. We could not get any satisfaction about
it for probably a couple of months. The only
proposition that was made that a minority of ten
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per cent or a maximum of fifteen per cent on the
total authorized capital of the new company

which was in prospect. That was a little exor-

bitant in our mind.

Q. When was that proposition first made to
you? A. That was approximately December 1st.

Q How long before December 1st? A. It was
either a day or two before or a few days after. 1
could not tell you the exact date.

Q. Who made that proposition to you? A. Mr.
Ashdown and Mr. Graner.

Q. They were both there personally? A. Yes,
Sir.

Q Had anything been said about the capital
stock for your new company? A. We had talked
of a capitalization of two hundred and fifty or
two hundred thousand dollars.

Q That would mean payment by you of how
much of that figure? A. Two hundred and fifty
at ten per cent, twenty-five thousand dollars with
fifteen maximum would be thirty-five or thirty-six
thousand dollars approximately.

Q. What did you say to that?

Mr. Drewen : I object to that as not hav-
ing anything to do with the service rendered

under a contract with Mr. Hart. Any con-

versation or any negotiations with this man
concerning services rendered in the organiza-
tion of a new corporation has nothing to do
with this issue. We are suing on a specific
contract.

The Court: I think that the matter can
go in.

Mr. Drewen: Exception.

20

40
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Q. Now, what did you say to that? A. I told
him we wanted—

Mb. Drbwen: That is objected to on the
same ground.

The Court: What did he say? 1 don’t
think that is competent.

Mr. Coult: I withdraw the question and
answer.

Q. Did you do anything with reference to ter-
minating your negotiations with Ashdown and
Company at that time?

Mr. Drewen: Objected to.

Q. You can answer that yes or no. A. I don’t
20 that Question.

Q. (Question read as follows: “Did you do
anything with reference to terminating your ne-
gotiations with Ashdown and Company at that
time”) at the time when this proposition was
made about compensation? A. No.

Q. Was anything done further after that? A
No.

Q. Was anything done by Ashdown and Com-
pany or by anyone representing them after the

30 time that this proposition that you mentioned
was made to you and up to the time of the ac-
tual transfer of the property from the N. H. Hart
Company to your company? A. Nothing positive.
I talked with Mr. Ashdown I believe once after
that and I saw Mr. Graner several times after
that but nothing positive was done.

Mr. Drewen : What do you mean by some-
thing positive?
40 The Witness: Accept or reject.
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Mb. Dbewen: You did talk on the subject
with him?
The Witness: It was brought up.

Q. I show you a letter from Ashdown and Com-
pany dated November 27, 1923, and I ask you if
you received that letter through the mail? A. I
did.

Mb. Coult : I offer that in evidence.

(Accepted and marked Defendant’s Ex-
hibit D-1 of this date.)

Q When was the first time you talked with
Mr. Hart directly about the purchase of his
stock? A. The option of E. A. Ashdown and
Company had expired on the stock that I held as
trustee. It was after December 1st.

Q. Where did you see him? A. I met him on
the street one night.

Q. What did you say to him and what did he
say to you? A. We passed the time which was
natural and he raised the question as to whether
E. A. Ashdown Company expected to receive
compensation from us.

Mb. Dbewen: That is objected to.
Mb. Coult: I withdraw it.

Cross Examination by Me. Dbewen :

Q Now Mr. Hart is your uncle, is he not? A.
He is.

Q You say, as I understand it, that these ne-
gotiations were pending approximately one year?
Al Well, as near as I can recall it.

Q. As a matter of fact they started some time
in November, 1922, didn’t they? A. I would
hardly say they started at that, time because Ash-
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down and Company came to work for our com-
pany in tlie late month of 1922 and these nego-
tiations were not under way as I remember until
in 1923.

Q. Wasn’t Mr. Graner the first man that men-
tioned 1t? A. Mr. Graner casually mentioned
it. There was nothing happened over there.

Q. Wasn’t the subject of your purchasing the
stock mentioned? A. He broached it*

Q. Your objection was that you were not able
to do it, that you didn’t have the money? A. 1
didn’t have the money and didn’t care to consider
it at the time.

Q. At that time what were the relationships
between your uncle and yourself; they were not
friendly were they? A. Not friendly.

Q. How long had the relationship been un-
friendly? A. Possibly a year or a year and a
half previous.

Q. Now, you say that when Mr. Graner first
spoke to you on the subject you did not care to
go into it, had no money and didn’t want to do
it. That did not continue to be your attitude
towards it? A. My attitude had always been that
I was not to be considered as a buyer, as a party
to the deal.

Q. But the question of your company being a
party to the deal, that developed subsequently,
didn’t it? A. Perhaps I don’t fully apprehend
that question.

Q. I perhaps can repeat it. You say you al-
ways were opposed to doing that personally? A.
Yes, sir.

Q. You had no objection to being a party to
the deal? A. Well, at first—

Q. It required some negotiations to develop
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this attitude, this change? A. Yes, it was quite
some work to form the new corporation.

Q When did that work begin? A. The work
of forming the new corporation? A. Yes. A.
Why, not until the latter part of December.

Q 19247 A. 1924 after all options had ex-

pired.

Q When did you say you first spoke to Mr.
Hart about this directly, between the two of you
I mean. A. I could not answer that question.
We would meet occasionally and casually pass
the time of the day.

Q You had talked with Mr. Hart personally
of course after the subject had been opened with
you by Mr. Graner and Ashdown and Company
and before December 1st, 1923? A. Yes, because
he had mentioned it in Directors’ Meeting that
he wished to be out of his part of the business.

Q And when that was mentioned it was after
Mr. Graner had first spoken to you? A. It was
mentioned before Graner and Ashdown came on
the scene.

Q Graner and Ashdown did considerable work
in this matter, going back and forth between you
and developing this proposition so that it would
be acceptable to you and giving the terms and re-
during this stock of Mr. Hart’s to a definite
value? A. They did nothing more than act as an
intermediary because they were paid for the work
in establishing the book values.

Q What I mean in asking about that is with
regard to the work of effecting the sale of this
property to you or someone else, Mr. Hart’s in-
terest, that's what I mean. A. They conferred
with me several times about it.

Q Mr. Graner you met at the Cochrane House
several times? A. Yes, I did talk with him there
several times.
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Q. I call your attention to a letter dated Oc-
tober 10, 1923, addressed to Ashdown and Com-
pany and ask you if that is your signature?
(Handing witness.) A. That is my signature.

Q. Prior to October 10th, 1923, considerable
progress had been made towards the transfer of
the interests of Mr. Hart to the new company or
whoever it was who was to buy it? A. I would
say not.

Q. Well then, I ask you what you mean by say-
ing in this letter of October 10th, 1923, addressed
to Ashdown and Company. “I dislike very much
to see the progress already made fall through, for
that will be to no one’s advantage but would be
energy wasted on all parts”.

Mr. Coult: I object to that question.

Q. That stated the fact at the time, did it not?
A. It stated we had been working on it and there
had been some work which naturally would bring
some progress but the progress was not satisfac-
tory.

Q. You disliked to see what progress had been
made, to see it fall flat? A. Yes, I didn’t like to
put work in something and to have it fail.

Q. Now, the delay in bringing this thing to a
conclusion, Mr. Iliff, that was caused in large
part by your failure to get from your uncle Mr.
Hart a definite statement as to- what he wanted
for this stock, wasn’t it? A. I cannot answer that
question because I don’t know why the failure
originated.

Q. I didn’t ask you why. I am asking you if
it was not the fact that you could not get this
information from him. A. I could not get from
Ashdown. They were the ones that were dealing
with that. I could not get it from Ashdown.
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Q When did you first come to the conclusion
that it was from Ashdown that you had to get
this? A. My total negotiations had been with
Ashdown.

Q Isn’t it a fact that Ashdown and Company
told you that they were having a difficulty in
getting it from the books of Mr. Hart, getting a
statement from Mr. Hart as to the terms that he
wanted?

Mr. Coult: I object to that unless some-
body representing Mr. Hart was present or
he himself.

The Court: I think that is objectionable.

Q On October 10th, 1923, you had received
through Ashdown and Company from Mr. Hart a
number of statements as to what he wanted but
you had not come to terms yet; that is true, isn’t
it? A. On that particular point I would not at-
tempt to answer that yes or no.

Q Having reference to this letter that you
wrote on October 10th, 1923, does that refresh
your recollection? A. It might possibly.

Q I call your attention to this part; “We know
our mutual friend still has his ideas rather high
as regards cash and unless I am greatly mis-
taken”—who 1s our mutual friend? A. That
naturally would be Mr. Hart.

Q Doesn’t that paragraph refresh your recol-
lection as to your having had figures showing
what he wanted for his interest? A. No, sir, at
that time I had had no figure as to what he did
want. I had the figures of the Hart and 1liff
Company.

Q Did you know that “our mutual friend” as
you referred to your uncle, still had his ideas

20

30



10

20

*kk

M
Charles C. Iliff— Cross.

rather high? A. Only what Mr. Ashdown told
me; it was not any positive figure.

Q. What you wanted Mr. Iliff, was a positive
definite figure so you knew what you would have
to do? A. Yes, sir.

Q. You never got that until after Mr Hart had
negotiated this option to Ashdown and Company
on November 5th; that is true, isn’t it? A. That
is true.

Q. The stock of Margaret Hart was not trans-
ferred? A. She was paid by the Hart and Iliff
Companies.

Q. Well, independently. It was a deal with
Mrs. Hart herself? A. Independently.

Q. Had nothing to do with the contract with
the Hart and Iliff Companies and Mr. Hart? A.
No.

Q. Now, very late in November, 1923, you
knew that these negotiations would probably
have to extend beyond December 1st? A. It looked
that way.

Q. And you wrote to Ashdown and Company
stating that fact?

Mr. Coult : I object to that. Anything he
wrote to Mr. Ashdown and Company is not
binding on us.

The Court: I don’t think that question is
competent.

Mr. Drewen: Exception.

Q. Now, you had been seeing Mr. Hart for
how long, I mean personally toward the latter
part of the month of November, 1923? A. I had
been seeing him?

Q. On the subject of this business? A. I didn’t
mention it to him. We had had no conversa-
tions about this transfer.
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Q. You had not? A. Not until after Decem-
ber 1st.

Q. You have already testified that you met him
on the street and talked about it. A. Casually
only, not anything of any positiveness. Casually
he would say, “How are you coming along”, and
I would tell him that we were working on it,
that’s all.

Q. Now, was there ever any agreement that
you would contribute to Mr. Hart any part of
the commission that he would pay for this sale,
to Ashdown and Company? A. Yes, sir.

Mr. Coult: I object to that if the court
please.

The Court: I think it goes to show his
interest.

(Question read.)

*or T Will
A. T don’t fully understand your question.

Q. At any time was there any understanding
that you would contribute to Mr. Hart any por-
tion of the interest or commissions that he would
pay to Ashdown and Company for putting this
sale through? A. Yes, sir.

Q When was that understanding arrived at?
A. That was made in late November.

Q. 19237 A. 1923.

Q. It was arrived at between Mr. Hart and
yourself? A. With Mr. Van Blarcom, Mr. Hart’s
attorney present.

Q. That is the gentleman sitting at the counsel
table here? A. Yes, sir.

Q. Mr. Van Blarcom, yourself and Mr. Hart?
A. Yes, sir.

Q And Mr. Hart is Mr. Van Blarcom’s father-
in-law, isn’t he? A. Yes, sir.

Q. And the three of you were there together
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late in November and you arrived at this under-
standing that you would contribute part of the
commission? A, Yes, sir.

Q. How much were you to contribute? A. One
half up to the maximum of seven thousand dol-
lars.

Q. You gave us the names of the directors and
the stockholders of the new corporation that was
organized to take over the Hart interest and you
mentioned William Dolan? A. Yes, sir.

Q. That is one of the counsel for the defendant
Hart here? A. Yes, sir.

Q. And you mentioned Joseph Dolan. A. And
Louis Dolan.

Q. And that is this Mr. Dolan’s brother, isn’t
it? A. Yes, sir.

(Mr. Coult then read Exhibit D-1 to the
jury.)

Mb. Coult: Defendants rest,

E. A. Ashdown, called in rebuttal.

Direct Examination by Mb. Drewen:

Q. Mr. Ashdown, the conversation that you
had with Mr. Iliff concerning compensation from
him to Ashdown and Company, did it have any®
thing to do with the services you were rendering
to effect this sale and the agreement with Mr.
Hart? A. None at all.

Q. Did it have any relations with it whatso-
ever? A. Nothing at all. It is an entirely dif-
ferent proposition.

Q. What did that, refer to, that conference on
the subject of compensation just referred to? A.
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That had reference to onr trying to organize a
new company which would bring these two other
companies into the new organization.

Q An amalgamation? A. Amalgamate the two
companies into one and to do this by means of
financing and so forth.

Q. Did it have anything to do with the sale
under your agreement with Mr. Hart? Al No.

Q. Nothing whatsoever? A. No, except that it
would facilitate the taking over of the Hart in-
terest.

Cross Examination by Mr. Coult:

Q. You say it didn’t have anything to do with
it. Did it have anything to do with the way
that L. S. Iliff Company was going to get money
to pay for the N. H. Hart Company? A. Well,
the organization of the new company was going
to do certain financing, to raise ways and means
of taking over the other two companies.

Q. That is you were going to help the L. S.
Iliff Company get the money to put over this pur-
chase, weren't you? A. We were looking—trying
to get it for them.

Q. And with the object of that you were going
to float a new company, weren’t you? A. Yes,
we were going to organize a new company.

Q And you were going to charge something
between twenty-five and thirty thousand dollars
for 1t? A. No, we were getting a minority of
ten per cent of the common stock of the company.
We did not know how many shares were going to
be issued and we didn’t know what the value of
the stock was to be.

Q. That company besides having sufficient cap-
ital to cover the L. S. Iliff Company was also to
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have sufficient capital to purchase the Hart and
Iliff Company? A. No, I don’t know what you
mean.

Q. Don’t speculate. A. No, it was a question
of raising something, going out and raising a
certain amount of cash to take care of the Iliff
interest.

Q. Did that fall through? Al I don’t know as
it did. It was carried through at least as far
as I know.

Q. Was there ever any trouble? A. At that
time we left, we said what we would expect out of
it. I mentioned to him what our interest would
be and he made no objection.

Q. Didn’t he tell you that he could not pos-
sibly pay such a sum as that? A. No, sir. We
went over to Mr. Dolan’s office that same after-
noon and he said he was going co mention it to
Mr. Dolan.

Q. What time was this? A. That was around
about three or half past three.

Q. On what date? A. On November 5th.

Q. Do you mean to say this was November
5th that you had this conversation? A. The date
of the signing of these contracts we went over to
Mr. Dolan’s office.

Q. Two days later you wrote this letter, didn’t
you, Exhibit D-1? A. Yes, sir.

Q. Why did you tell Mr. Iliff not to talk about
the subject to Mr. Hart? A. Simply because I
was afraid he might disturb the negotiations that
were pending. We had certain plans of placing

.a mortgage and of borrowing some money, pos-

sibly at the local bank and facilitate his acquiring
it and if he was discussing it with Mr. Hart there
might be things that Mr. Hart did not like.

Q. Did you represent Mr. Hart or Mr. Ilff?
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A. T was representing both at that time. 1 was
trying to have the deal consummate properly,
satisfactory to both parties.

Q. You were trying to sell Mr. Hart’s prop-
erty, that is in Mr. Hart’s company to Mr. Iliff
and get paid for that? A3 Yes, sir.

Q And at the same time you were representing
Mr. Iliff and incidentally another company and
get paid for that, weren’t you? A. I considered
them two entirely different propositions.

Q And you considered the subject matter was
such that it would not do to have Mr. Iliff talk
to your client Mr. Hart about it, isn’t that a
fact? A. Knowing the two people as we did we
thought it would be better for them not to get
together.

Q. You thought that you were earning part
of the seven or eight thousand dollars that you
expected to get from Mr. Hart, when you told
Mr. ILiff not to discuss with him the matter that
Mr. Hart was interested in; that is so far as you
were concerned? A. We were not limiting our
work. We were allowing each man—we didn’t
want them to discuss the matter and interfere
with the negotiations.

Q You thought that the interest was so con-
flicting that you didn’t want one party to talk to
the other?

Me. Drewen : That is objected to.
The Court: No, that is not the question.

Q. You say that you talked the matter of com-
mission over with Mr. Iliff on the 5th of No-
vember? A. Well, as I recall it was the date of
the signing of this agreement which was on the
5th of November.

Q Is it or i1s it not a fact that when you
wrote that letter on the 7th of November or that
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you told Mr. Iliff not to talk because you didn’t
want Mr. Iliff to tell Mr. Hart that there was
that agreement for commission? A. That wasn’t
the reason at all. He had already discussed that
commission.

Q. Were there other things that you did not
want him to tell, if that wasn’t it; what was it
if that wasn’t it? A. As I before mentioned that
there was the question of raising a mortgage and
the prospect of taking the local banks to help
finance Mr. Hart’s proposed sale.

Q. Did you think that Mr. Hart would do
anything to hurt your people or this client Iliff
Company in raising money to buy his property?
A. Well, we didn’t know what might happen be-
cause Mr. Hart and Mr. Iliff had not been very
friendly and we were afraid that if they got to-
gether and began discussing the details, there
were questions that might arise that would tend
to interfere with the negotiations that were going
on.

Q. Knowing that Mr. Hart and Mr. ILiff were
at that time unfriendly, just tell this jury what
it was that you were afraid might be discussed
between them which might act to the hurt of Mr.
Hart. A. Well, we have no particular reason
why it was going to hurt Mr. Hart.

Q. You were representing him? A. Yes, we
were representing Mr. Hart and also trying to get
Mr. ILiff to be favorable to the proposition.

Q. Did you consider their interests were ad-
verse? A. No, their interests were not adverse
but they did not take the same view. Mr. Hart
did not take the same view that Mr. Iliff took.
We did not want them to discuss it with each
other and jeopardize our commission.
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Q Assuming that all that was true, in case
that there was some feeling between Mr. Hart and
Mr. Iliff, was there some likelihood that one or
the other would get hurt; in that case which way
were you going to take?

Me. Drewen: That’s objected to.

The Court: Sustained.

(It is stipulated on the record that the dif-
ference of four thousand dollars between the
option of Nov. 5th, 1923, being Exhibit D-2
in evidence and the one hundred thousand
dollars which was actually received under
the contract of January 9, 1924, is explained
by the fact that the ten shares of Margaret
Hart were not transferred under the contract
of January 9th, 1924.

Mr. Coult: I move for a direction of ver-
dict on the same grounds as stated in my
motion for non-suit.

The Court: Motion refused.

Mr. Coult: Exception.

(Thereupon counsel summed up to the
jury.)

Hearing adjourned to October 1, 1925 at
ten A. M.

20

40



72

Charge.

The court charged the jury as follows:
The Court: Members of the jury:

Nathan H. Hart, the defendant in this suit, is

a resident of Newton and in the fall of 1923 was

10 the owner of 188 shares of the Common stock of
the Hart & Iliff Company and 75 shares of Pre-
ferred stock of that company. He was also the
owner of 70 shares of the Common stock of L. S
I1iff & Company.

Mr. E. A. Ashdown was doing business under
the name of E. A. Ashdown & Company as public
accountants, and was engaged upon the books of
the Hart & Iliff Co. and learned that Mr. Hart

20 was anxious to sell this stock and go out of the
business.

The defendant testifies that about July of that
year, he gave Mr. Ashdown an option on the
stock, which option at the request of Mr. Ash-
down, he renewed at least once.

On the 5th day of November of the same year,
two papers were signed by Mr. Hart and given by
him to Mr. Ashdown; one relating to the terms
on which he was willing to sell the stock, reads

30 as follows:—
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“November 5th, 1923.

“E. A. Ashdown & Co.,
“New York City.

“Gentlemen:

IL/H vt

“I hereby offer my interest as represented 10
in stock of the Hart & Iliff Company and
the L. S. Iliff Company, as set out in option
given you on August 22nd, 1923, for the sum
of $104,000 to be paid for, one half in cash
and one half by a bond secured by a first
mortgage on the property owned by the two
said companies.

“This offer to include stock owned by Mar-
garet Hart, provided the price and terms are
satisfactory to her, and if not, the value of
her stock to be deducted from the amount 20
above mentioned.

“This offer is made in anticipation of an
agreement being reached between the Hart &
Iliff Company and L. S. Iliff Company, ne-
gotiations for which agreement are now
pending.

“This offer stands good until December
1st, 1923, and if not accepted by that date,
then to be null and void.

“Yours very truly,

30
¢ “William H. Hart/"

You will notice, Members of the dJury, that
there is nothing in this letter—because it is in
the form of a letter—by which Mr. Hart agrees
to pay Mr. Ashdown or E. A. Ashdown & Co. any
commissions, or any sum whatsoever for any work
which he might do in the sale of the stock. You
see, it is simply fixing the price for which he will
sell the stock at any time prior to the first day 40
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of December, 1923, and on that date the offer was
ended; as he says, if not accepted by that date,
it 1s to be null and void.

In other words, Mr. Hart could be compelled to
sell that stock at any time between November
5th, 1923 and December 1st, 1923, for $104,000
if Mrs. Hart consented that her ten shares of
Stock be included; if not, then the amount to be
| 104,000 less the stock that spe owned.

Now, on that same date, an agreement was en-
tered into between these people, or rather an
agreement entered into and signed by M
Hart in reference to the stock.

“Newton, N. J.,
November 5th, 1923.

“I hereby agree to pay E. A. Ashdown &
Co. for services in the event of the final
agreement being reached in negotiations now
pending between the Hart & Iliff Co. and
L. S. Iliff & Co., E. A. Ashdown & Co. and

N. H. Hart for the sale of my stock in the

said two companies as represented by 198
shares of common stock and 75 shares of
preferred stock of Hart & Iliff Co. and 70
shares of common stock in the L. S. Iliff Co,
seven per cent of said sale price as offered
in the separate agreement made by me with
the said E. A. Ashdown & Co. bearing date
herewith; said seven per cent to be paid upon
the first payment for the stock being made
as specified in such separate agreement.
“In case negotiations between the respec-
tive parties herein named shall not be com-
pleted then this agreement to be of no effect.
“Nothing herein contained shall obligate
the said N. H. Hart to deliver the 10 shares
of stock in the Hart & Iliff Company now
owned by Margaret Hart and included in the
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198 shares above mentioned 1in case any
agreement reached is not satisfactory to her.
“This agreement as to commission for ser-
vices to extend to the sale made by E- A.
Ashdown & Co. according to the terms of
the separate agreement above mentioned.”

You see that the second paper, or agreement,
which I have read, refers to the first letter and
so far as the power to sell was concerned, is gov-
erned by the first letter. Any time before the first
day of December, Ashdown & Co. had a right
to sell that stock for the price named. If sold
after that date, Mr. Hart was not obliged to sell
for the price named in that first agreement.

There 1s no evidence, so far as I recall, that
Mr. Ashdown or Ashdown & Co. negotiated the
sale of this stock before December 1st, the time
mentioned in the first letter, and there can be no
recovery in this case unless the time limit has
been waived by Mr. Hart.

There is nothing in the pleadings alleging that
Mr. Hart by any fraudulent conduct on his part,
prevented the sale from going through until after
the time limit had expired, in order to avoid pay-
ment of commissions, and even if it was charged
in the pleadings, the fact must be established by
the evidence, for fraud must be proved and it
can never be presumed. There is no evidence of
fraud or improper conduct which you can con-
sider in this case.

Before the plaintiff can ask a verdict at your
hands against this defendant, it must appear by

a preponderance of the evidence that the defend-

ant) waived the terms of this agreement as to the
time limit; otherwise there must be a verdict
for the defendant, for as the case now stands,
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there can be no recovery for services rendered
in endeavoring to sell this stock or for selling
this stock after December 1st, if the time limit
was not waived by the defendant, or unless you
find from the evidence that Mr. Ashdown, or Ash-
down & Co. made this particular sale. Because
if the sale was not negotiated through him, even
if the time limit was waived, there can be no re-
covery. He must be the party who negotiated
the sale of stock in order to get the commission.
After the first day of December, there is nothing
that would bind Mr. Hart to sell the stock for
the price named in that first letter.

You, Gentlemen, are the sole judges of what
the evidence has been. You are not to rely on
what the court or counsel considers the witnesses
have testified to. You are the sole judges of what
the witnesses have sworn to on the stand, and
what weight and credit you will give to their
testimony, although the law presumes that wit-
nesses tell the truth on the witness stand unless
the contrary appears.

As I understand the testimony—but you are the
sole judges of what it has been— Mr. Ashdown
organized or was instrumental in the organization
of a new corporation or company, and was paid
for his services by some other person than the
defendant.

It does not appear that Mr. Hart knew that
Mr. Ashdown was employed to form this new
company by any of the other parties.

On January 9th, Mr. Hart entered into an
agreement to sell this stock for $100,000 and that
agreement has been offered in evidence and you
will have it before you in the jury room. That
does not include the wife’s stock and the evidence
1s that the deduction between $100,000 and $104,-
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000 was the amount which was deducted on ac-
count of the wife’s stock not being included in
the sale then made, although it appears that her
stock aferwards was sold, but under what con-
ditions does not appear. But the actual sale was
not consummated until some time in May. As I
understand the testimony, Mr. Ashdown was not
present when the sale was made or when it was
consummated and did not know about it at the
time.

For some reason, Mr. Ashdown, or Ashdown &
Co. sold this claim which he had, or claimed to
have against this defendant, to Mr. Edward Clax-
ton and this suit is brought in the name of Mr.
Claxton, but Mr. Claxton has no greater right
under this agreement than Mr. Ashdown had.
He simply stands in the place of Mr. Ashdown.
So, you see, it is simply the name of the person
who brings this suit; Mr. Claxton stands exactly
in the same position as Mr. Ashdown or Ashdown
& Co. had, the same claim to recover, if you think
there is any claim in this suit against Mr. Hart.
Now, keep that in mind. If you find from the
evidence that Mr. Hart waived the provision of
this agreement, and consented that Mr. Ashdown
should have seven per cent of the price realized
from the sale of this stock, and if you are satis-
fied from the evidence that Mr. Ashdown sold this
stock, then he would be entitled to a commission
of seven per cent of $100,000 with interest from
the date the first payment was made on this stock,
if made in accordance with the terms of the
contract which had been entered into by Mr.
Hart with Mr. Ashdown.

If on the contrary, you find that there was no
waiver of the time by Mr. Hart, or if you find
that the sale was not consummated or made by
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Mr. Ashdown, then there can be no recovery in
this case.

There can be no recovery for any services which
were rendered not under the terms of this agree-
ment. You cannot say in this case that yon
think he should receive a certain sum for the
work which he did, if you find that he did any
work in the sale of this stock, because it is on
this particular contract. He either fulfilled the
contract or he did not fulfil the contract. If he
fulfilled the contract, he is entitled to the $7,000
and the interest from the time the money was
due. If he did not carry out the contract, fulfill,
the contract, then he is not entiled to anything so
far as this suit is concerned.

Now, Gentlemen of the Jury, I think that cov-
ers the case. In considering the evidence, the
plaintiff must establish his case by a preponder-
ance of the evidence before he can ask a verdict
at your hands.

Gentlemen: Counsel calls my attention to one
question of evidence which I think I shall cor-
rect.

The evidence was not that Mr. Ashdown actu-
ally formed the company or was paid for form-
ing the company. He talked about the company
and they did not agree, as I understand it. But
the question, as I said before, for you to deter-
mine, 1s as to whether or not the time was ex-
tended by Mr. Hart and whether or not Mr. Ash-
down actually consummated the sale of the stock.

(The jury retired.)

EXCEPTIONS.

Me. Deewen : I except to that portion of the
court’s charge wherein the court states in sub-
stance, “unless you find from the evidence that
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the Ashdown Company made this particular sale,
because if you find the sale was not negotiated
through them, even if the time limit was waived,
there can be no recovery; he must be the party
who negotiated the sale of the stock in order to
get the commissions”. On the ground that under
the terms of the agreement with regard to com-
missions, it was not necessary for the plaintiff
actually to consummate this sale, because it says
“in the event of final agreement being reached”,
.c was to pay the commissions.

The Court: You may take an exception.

Mr. Drewen: I except to that part, for the
same reason as stated in the previous exception,
where the court states in substance “If you are
satisfied from the evidence that Mr. Ashdown
sold this stock, then he will be entitled to com-
mission of seven per cent on $100,000”.

The Court: You may take an exception.

Mr. Drewen: 1 except to that part of the
court’s charge where the court stated “If on the
contrary you find that there was no waiver by
Mr. Hart or if you find that the sale was not
consummated or made by Mr. Ashdown, tnen
there can be no recovery in this case”. The rea-
son is the same as stated in the preceding excep-
tions.

The Court: You may take an exception.
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Newton, N. J., November 5, 1023.

I hereby agree to pay to E. A. Ashhdown & Co.,
for services in the event of a final agreement be-
ing reached in negotiations now pending between
the Hart & Iliff Co., the L. S. Iliff Co., E. A
Ashdown & Co., and N. H. Hart of the sale of
my stock in the said two companies as represented
by 198 shares of common stock and seventy-five
shares of preferred stock in the Hart & Iliff Co.,
and seventy shares of common stock in the L. S
I1iff Co., seven per cent of said sales price as of-
fered in a separate agreement made by me with
the said E. A. Ashdown & Co., bearing even date
herewith. Said seven per cent to be paid upon
the first payment for said stock being made as
specified in said separate agrement.

In case the negotiations between the respective
parties herein named shall not be completed then
this agreement to be of no effect.

Nothin herein contained shall obligate the said
N. H. Hart to deliver the ten shares of common
stock in the Hart & Iliff Co., now owned by
Margaret Hart and included in in the 198 shares
above mentioned in case any agreement reached is
not satisfactory to her.

This agreement as to commissions for services
to extend to any sale made by E. A. Ashdown &
Co., according to the terms of said separate agree-
ment above mentioned.

Nathan H. Hart.
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LAW OFFICE
Lewis Vanblarcom
41 High Street
Newton, N. J.

November 5, 1923.

E. A. Ashdown & Company,
New York City.

Gentlemen:—

I hereby offer my interest as represented in
stock in the Hart & Iliff Co., and the L. S. Iliff
Co., as set out in option given, you on August 22,

1923, for the sum of one hundred and four thous-

and dollars ($104,000.00) to be paid for one half
in cash and one half by a bond secured by a first
mortgage on the property owned by the two said
companies.

This offer to include the stock owned by Mar-
garet Hart, providing the price and terms are
satisfactory to her and if not the value of her
stock to be deducted from the amount above
mentioned.

This offer is made in anticipation of an agree-
ment being reached between the Hart & Iliff Co.,
and the L. S. Iliff Co., negotiations for which
agreement are now pending.

This offer stands good until December 1, 1923
and if not accepted by that date then to be null
and void.

Yours very truly,

Nathan H. Hart .
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Exhibit P-3, for Identification.
November 28, 1923.

Mr. Nathan H. Hart,
Hart & Iliff Co.,
Newton, N. J.

My dear Mr. Hart,

We have just received a letter from the L. S
[liff Company, in which they advise that nego-
tiations, for taking over vonr interest in the Hart
& I1iff Co., are proceeding satisfactorily, although
they Intimate that they may not be able to ar-
range matters before December 1st.

We have written them today to the effect that
we thought you would be willing to give them
sufficient time beyond December 1st to permit of
their making their arrangements to pay you, as
we assume that you are willing to do this.

With best regards,

E. A. Ashdown.
EAA/EAR

Exhibit P-4.

Whereas, Nathan H. Hart, of the Town of
Newton, County of Essex and State of New Jer-
sey, is the owner of one hundred -eighty-eight
shares of common stock in the Hart & Iliff Com-
pany; and seventy shares of common stock in the
L. S. Iliff Company; and

Whereas, the saild Nathan H. Hart also holds
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Exhibit P-Jf.

a mortgage securing the payment of the sum of
twelve thousand dollars covering the real estate
of the Hart '& Iliff Company; and

Whereas, a corporation is now being formed
by Charles C. Iliff and others with the intention
of taking over the assets of the Hart & Iliff Com-
pany and the L. S. Iliff Company; and

Whereas, the parties hereto are desirous of
completing the organization and transfer on or
before May 1, 1924;

Now, therefore, this agreement made this
ninth day of January, Nineteen Hundred and
Twenty-four, between the said Nathan H. Hart,
party of the first part and Charles C. Iliff, as
trustee for himself and others associated with
him in the organization of said corporation, party
of the second part, Witnesseth:

The said Nathan H. Hart agrees as follows:

(1) To sell, assign, transfer and set over to
the said Charles C. Iliff, as trustee for himself
and the others associated with him, or to such
person or corporation as he may designate, on or
before the first day of May, 1924, one hundred
and eighty-eight shares of the common stock of
the Hart & Iliff Company, seventy-five shares of
the preferred stock of the Hart & Iliff Company,
and seventy shares of the common stock cf the
L S. Iliff Company, all of which i1s now owned
and held by the said Nathan H. Hart and stands
in his name on the books of the companies. And
the said Nathan H. Hart further agrees to make,
execute and deliver unto the said Charles C.
ILiff, as trustee, or to such person or corpora-
tion as he may designate, all assignments, trans-
fers and conveyances necessary to assure the same
to him, them or it, his, their or its successors, ad-
ministrators and assigns.
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Exhibit P-li.
|

(2) To cancel said twelve thousand dollar
mortgage on or before May 1, 1924, upon payment
to him of the sum of six thousand dollars in cash,
and the delivery to him of three thousand dollars
in preferred stock and three thousand dollars in
common stock of the corporation about to be
formed. Said preferred stock shall be seven per
cent culmulative stock, redeemable at par at the
option of the company at any time after three
years from the date of issue.

The said Charles C. Iliff agrees as follows:

(1) To pay the said Nathan H. Hart for the
stock in the Hart & Iliff Company and the L. S
Iliff Company, herein agreed to be transferred,
the sum of one hundred thousand dollars as fol-
lows: fifty thousand dollars in cash upon de-
livery of said stock, and the balance of fifty thous-
and dollars by delivery to the said Nathan H.
Hart of a bond and mortgage executed by the
corporation about to be formed, covering all the
present real estate holdings of the Hart & Iliff
Company and the L. S. Iliff Company; said mort-
gage to be given to secure a bond for the sum of
fifty thousand dollars, with interest at six per
cent, sald interest to be payable semi-annually
and the principal of said bond to be payable as
follows: one thousand dollars payadble two years
after date; two thousand dollars payable threee
years after date; three thousand dollars payable
four years after date; four thousand dollars pay-
able five years after date; five thousand dollars
payable six years after date; and five thousand
dollars annually thereafter, until the principal is
fully paid and satisfied. Said bond and mortgage
shall contain a provision that in case the mort-
gagor, or its assigns, so desire, it, or they, may,
on any day on which the interest is payable, in
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Exhibit P-J.

PAGE
addition to payment then due, pay the whole or
any part of the principal then remaining due on
said bond and mortgage.

(2) To satisfy said twelve thousand dollar
mortgage on May 1, 1924, by paying to said
Nathan H. Hart the sum of six thousand dol-
lars in cash, and delivering to him three thous-
and dollars in common stock and three thousand
dollars in preferred stock of the corporation about
to be formed; said preferred stock to be of the
type hereinabove described.

It is mutually agreed between the parties hereto
that the net profits of the Hart & Iliff Company
and the L., J3. Iliff Company from November 1,
1928 to May 1, 1924, as shown by the balance
sheets, are to be distributed to the stockholders
of the said Hart & Iliff Company and the L. S.
Iliff Company on May 1, 1924, in the form of a
cash dividend.

It is mutually understood and agreed that the
time fixed for closing this contract is May 1,
1924. The papers necessary to effectuate the
same may be delivered at any time on or before
May 20, 1924, to take effect, however, as of May
1, 1924.

In wit ness whereof, the parties hereto have
hereunto set their hands and seals this ninth day
of January, nineteen hundred and twenty-four.

Charles C. ittww [l.s.]
Natan H. Hart. [1.s.]

Signed, sealed and delivered”
in the presence of i

Lewis Van Blarcom,
William Al Dolan.
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Exhibit P-10.

('Admitted at page J)

Know all men by these pres ents, that 1, Ed-
ward A. Ashdown, of Bronxville, New York, do-
ing business as E. A. Ashdown & Company, in
consideration of One Dollar, lawful money of the
United States of Americe to me in hand paid, the
receipt whereof 1is hereby acknowledged, have
sold, assigned, transferred and set over unto
Edward Claxton, of the City of Jersey City,
County of Hudson and State of New Jersey, all
sums of money, accounts and demands, and
claims of every nature which 1 have against
Nathan H. Hart, of Newton, Sussex County, New
Jersey, and particularly the claim arising to me
under a contract dated November 5th, 1923, made
by Nathan H. Hart aforesaid.

And I do hereby constitute the said Edward
Claxton my attorney to sue for, compound, re-
lease and discharge the same, and I do hereby
ratify and confirm all his lawful acts in the
premises.

In witness whereof, I have hereunto set my
hand and affixed my seal this 11th day of June,
1924.

Edward A. Ashdown.

Signed, sealed and delivered}
in the presence of £

George Witzel.
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Exhibit D-1.

November 7, 1923.

Mr. C. 0. Iliff,
The L. S. Iliff Company,
Newton, New dJersey.
10

Dear Sir:

Referring to our talk on Monday last at which
time we advised you as to the terms which Mr.
Hart agreed to sell us his interest, it i1s our un-
derstanding that you are to let us know just as
soon as you are in position to discuss purchase
of same, terms, means of financing, etc.

In the meantime please do not discuss this sub-
ject in any way with Mr. Hart, as there are cer- 20
tain things we wish to take up with you, and
don’t want to cause confusion.

Very truly yours,

E. A. Ashdown.
EAA:H

80
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Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

Edward Claxton,
Plaintiff-Appellant,

against At Law.

Nath an H. Hart,
Defendant-Respondent.

BRIEF OF DEFENDANT-RESPONDENT.

The plaintiff in this case holds by assignment
from E. A. Ashdown & Co. an alleged cause of
action for commission for the sale of 198 shares
of common stock and 75 shares of preferred
stock in the Hart & Iliff Company, and 70 shares
of common stock in the L. S. Iliff Company. The
claim is based upon an agreement dated Novem-
ber 5, 1923 (Exhibit P. 1, p. 80).

The Hart & Iliff Company and the L. S. Iliff
Company were corporations, both engaged in the
coal, feed and lumber business in the town of
Newton, and competitors in trade. The defend-
ant, Nathan H. Hart, in the summer of 1923,
found himself in failing health and wished to
retire from business. He was the president and
manager of the Hart & Iliff Company, and held
fifty per cent, of the stock in that company. His
nephew, Charles Iliff, with whom he was not
then on friendly terms, was the managing officer
of the L. S. Iliff Company.

Plaintiff's assignor, E. A. Ashdown & Co.,
had been employed as accountants to audit the

books of both companies. This work was done
by Mr. Ashdown himself, witho was the sole pro-
prietor of E. A. Ashdown & Co., and by Mr.

Robert Graner, an assistant.
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Some time previous to August, 1923, Mr. Hart
negotiated with Mr. Ashdown to act for him in
making a sale of this stock in both corporations
to the L. S. Iliff Company, and finally gave to
E. A. Ashdown & Co. an option to purchase the
stock which he owned in both corporations. This
option expired and was renewed (p. 50), and on
November 5, 1923, at the expiration of the option
last mentioned, or in renewal of some other ex-
tension, Mr. Hart signed the offer for the sale
of stock (Exhibit P. 2, p. 81). This agreement
is an offer to sell all of the stock owned by Mr.
Hart for the sum of $104,000.00, “ to be paid for
one-half in cash and one-half by a bond secured
by a first mortgage on the property owned by
the two said companies.” Then follows a pro-
vision as to stock owned by Mrs. Hart, which is
unimportant, and the document concludes as fol-
lows: “ This offer is made in anticipation of
an agreement being reached between Hart &
I1iff Co. and the L. S. Iliff Co., negotiations for
which agreement are now pending.”

“ This offer stands good until December 1,
1923, and if not accepted by that date then to
be null and void.”

The agreement for the sale of commissions was
executed by Mr. Hart upon the same day and
provides (p. 80) that Mr. Hart would pay seven
per cent, of the sales price, “ as offered in a sep-
arate agreement made by me with the said E. A.
Ashdown & Co., bearing even date herewith”;
that this should be done “ in the event of a final
agreement being reached in negotiations now
pending * ¥ >And further, “ This agree-
ment as to commissions for service to extend to
any sale made by E. A. Ashdown & Co., accord-
ing to the terms of said separate agreement

above mentioned.”



During August, September, October and No-
vember, 1923, Mr. Ashdown took up from time
to time with the L. S. Iliff Company interests a
plan for the consolidation of the two companies
(p. 55, 1. 10-40). For some months before the
option expired there had been a question as to
the amount of money' the L. S. Iliff Company
would have to pay to Ashdown in order to raise
capital to take over the business. It wBs not
until a few days before the first of December,
1923, that Mr. Ashdown and Mr. Graner made a
proposal to Mr. Iliff that they would float a com-
pany with a capitalization of $200,000 or $250,-
000 and that they would expect to receive for
that service a commission of ten per cent., or
something between $25,000 and $36,000 (p. 57,
1 20). This charge was considered exorbitant
by Mr. Iliff (p. 57, 1 30) and negotiations were
then broken off (p. 58, 1L 25). This attempt of
the Ashdown Company to obtain from the pro-
spective purchaser a large sum of money for
raising the funds with which to make the sale
and reorganize the business was not made known
to Mr. Hart by Ashdown or his associates. In
fact, on November 7th, two days after signing
the contract which forms the basis of this suit,
the Ashdown Company wrote to Mr. Iliff (Ex-
hibit D. 1, p. 87), referring to the terms on which
Mr. Hart had agreed to sell his interests and
concluding as follows:

“In the meantime please do not discuss
this subject in any way with Mr. Hart, as
there are certain things we wish to take up
with you, and don’t want to cause confu-
sion.”

It was not until some time in November or
December that Mr. Hart learned from Mryr. Iliff

the reason why negotiations for the sale were
not progressing (p. 49, 1L 35), when Mr. IIliff



told him that he did not think the negotiations
would ever move any faster with Ashdown &
Company at the terms that they wanted to put
the company together, as the price was so ex-
orbitant that he (Iliff) could not afford to pay
it (p. 49, 1L 20).

On January 9, 1924, one month and nine days
after the expiration of the option given to the
Ashdown Company, Mr. Hart and Mr. Iliff
agreed upon a sale by Hart & Iliff personally,
or his nominees, of all of the stock in both com-
panies owned by Hart upon practically the same

terms as those provided for in the offer for sale
(Exhibit P. 2).

After the first of December, 1923, nothing was
done by Ashdown & Company or Mr. Ashdown,
or anyone acting for him, with reference to the
sale of the stock. There were no communications
between Ashdown and Hart, either written or
oral, after that date (p. 48, 1 25).

On the trial of this case the court submitted
two questions of fact to the jury. First, whether
the time limitation contained in Exhibit P. 2
had been waived by the defendant Hart. Second,
whether if the limitation had been waived by
Hart the sale was actually made or consum-
mated by the plaintiff’s assignor. Both of these
questions were answered by the jury in the de-
fendant’s favor.

The only reason for reversal argued in the
plaintiff’s brief is that the court required too
much of the plaintiff in the way of the perform-
ance of his contract of sale, assuming that the
time limitation contained in the original contract
had been waived.

On pages 6 and 7 of the plaintiff’s brief are
the excerpts from the charge ’'which are com-



plained of in the *argument. The first five are a
repetition of the Grounds of Appeal Nos. 2, 3, 4,
5 and 6. Ground of Appeal No. 1 has evidently
been abandoned by the plaintiff.

The grounds of appeal above are broader than
the exceptions to the charge. The exceptions
(pp. 78 and 79) are as follows:

“Mr. Drewen: 1 except to that portion
of the court’s charge wherein the court
states in substance, ‘unless you find from
the evidence that the Ashdown Company
made this particular sale, because if you
find the sale was not negotiated through
them, even if the time limit was waived,
there can be no recovery; he must be the
party who negotiated the sale of the stock
in order to get the commissions.” On the
ground that under the terms of the agree-
ment with regard to commissions, it was not
necessary for the plaintiff actually to con-
summate this sale, because it says ‘in the
event of final agreement being reached,” he
was to pay the commissions.

“The Court: You may taken an excep-
tion.

“Mr. Drewen: 1 except to that part, for
the same reason as stated in the previous
exception, where the court states in sub-
stance, ‘If you are satisfied from the evi-
dence that Mr. Ashdown sold this stock,
then he will be entitled to commission of
seven per cent, on $100,000.’

“The Court: You may take an exception.

“Mr. Drewen: 1 except to that part of
the court’s charge where the court stated, ‘If
on the contrary you find that there was no
waiver by Mr. Hart or if you find that the
sale was not consummated or made by Mr.
Ashdown, then there can be no recovery in
this case.” The reason 1s the same as
stated in the preceding exceptions.

“The Court: You mav take an excep-
tion.” *
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The first exception above quoted challenges
that portion of the court’s charge which appears
in the second ground of appeal on the ground
“ that it was not necessary for the plaintiff actu-
ally to consummate this sale,” because the con-
tract sued on provided that commissions should
be paid “in the event of final agreement being
reached.’’

The wording of the agreement (Exhibit P. 1)
1Is “in the event of a final agreement being
reached in negotiations now pending.”

The whole point on this branch of the case was
that the negotiations “ then pending” never came
to a head, that they were broken off by Ash-
down’s exorbitant demand for compensation
from the proposed purchaser for services to be
rendered in the flotation of a new corporation,
and that the negotiations which actually cul-
minated ina sale January 9, 1924, and the trans-
fer of the stock in May, 1924, were new negotia-
tions made between Mr. Hart and Mr. Iliff.
There is no testimony to show through what
agency this sale and transfer were accomplished,
nor is that material, but it is clear that the sale
could not be brought about without some method
of financing and this financing was not accom-
plished by Mr. Ashdown because the L. S. Iliff
Company could not pay his price.

There was surely enough proof to go to a jury
upon this disputed question of fact, and it was,
therefore, essentially for the jury to say whether
or not Ashdown had “ negotiated” the sale and
had thereby earned his commissions.

The court’s attention is here directed to an-
other paragraph in the same contract:
**This agreement as to commissions for
services to extend to any sale made by E.



Ashdown & Co., according to the terms of
said separate agreement above mentioned.”

It is clear from the reading of both of these
documents (Exhibit P. 1 and Exhibit P. 2) that
E. A. Ashdown & Co. were required to make a
sale under the terms of the separate agreement
P. 2, as a result of negotiations then pending
in order to be entitled to the commissions. This
being true, the charge of the court referred to
in the exception was entirely correct and quite
in accord with the cases cited in the plaintiff’s
brief as authority for reversal, since a nego-
tiation of the sale implied nothing more than
the production of a purchaser able, willing and
ready to buy.

The second exception was taken to the charge
of the court as follows: “If you are satisfied
from the evidence that Mr. Ashdown sold this
stock, then he will be entitled to commission of
seven per cent, on $100,000.”

How can the plaintiff possibly complain of
this instruction? This merely expressed to the
jury one of the postures of the proof under
which they might award the plaintiff a verdict
of $7,000 against the defendant. It does not
attempt to limit or define the plaintiff’s right
of recovery or tell the jury under what circum-
stances the plaintiff could not recover.

The third exception attacks that portion of
the judge’s charge in which he said, “ or if you
find that the sale was not consummated or made
by Mr. Ashdown, then there can be no recovery
in this case.” The reason given for this excep-
tion is that which was previously expressed by
counsel, namely, that it was not necessary for
the plaintiff to “ consummate” the sale.
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It is argued in the plaintiff’s brief that the use
of the words “ consummation of the sale” in the
charge implied that Ashdown & Co. should not
be entitled to any commission unless the jury
were satisfied by the preponderance of the evi-
dence that Ashdown & Co. had brought about
the actual consummation of the transfer of the
stock, whereas Ashdown & Co. would have
earned a commission by procuring a purchaser
willing and able to effectuate the purchase upon
the terms proposed. By the terms of the agree-
ment (Exhibit P. 1) it was incumbent upon the
plaintiff to prove that Ashdown & Co. “had
made the sale.”

There is, of course, a distinction between the
making of the sale and the consummation of the
transfer of the subject of the sale, but the dis-
tinction between the making and the consum-
mating of a sale is so shadowy that the courts
have used the terms interchangeably.

In Klipper v. Schlossberg, 115 Atlantic 345,
Justice Mintum for the Supreme Court con-
strued the term, “ perfecting the sale,” in a suit
for the sale of real estate. The opinion says
(p. 346) (italics ours):

“ The familiar legal rule consummates the
contract of sale as between vendor and
broker when the broker has secured a pur-
chaser willing and able to effectuate the
purchase upon the terms proposed. Hinds
v. Henry, 36 N. J. L. 328; Ryer v. Turkel,
75 N. J. L. 677, 70 Atlantic 68.”

And, again:

“ It becomes manifest, therefore, the word
‘sale’ in all these instances where the
parties did not expressly otherwise stipulate
consisted in the bringing together of the
vendor and a person able and willing to pur-
chase, upon the terms proposed. The rule
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1s not uniform in all jurisdictions, but such
is the trend of authority here. In con-
sonance with it the corollary is equally true
as declared in 4 R. C. L. 50.7

In the charge Judge Cutler spoke of the obli-
gation several times. He says, first (p. 76, 1 5),
“unless you find from the evidence that Mr.
Ashdown, or Ashdown & Co., made this particu-
lar sale. * * * if the sale was not negotiated
through him, even if the time limit was waived,
there can be no recovery. He must be the party
who negotiated the sale of stock in order to get
the commission.” ; (p. 77, 1 30) “ if you are satis-
fied from the evidence that Mr. Ashdown sold
this stock,” ; (p. 77, L 40) “if you find that the
same was not consummated or made by Mr. Ash-
down, * * *” . (p. 78, 1L 35) “ whether or not
Mr. Ashdown actually consummated the sale of
the stock.”

The term “ consummated or made” could not
have been hurtful, since by putting them in the
disjunctive the court permitted the recovery by
the jury if they found the sale was made, whether
it was “ consummated” or not, though how it
could be made without being consummated is
difficult to comprehend.

At the very conclusion of the charge the court
did say that the question for the jury to deter-
mine was whether or not Mr. Ashdown actually
“consummated” the sale of the stock.

In the first place, this expression of the court
was not excepted to. Then, too, the third ex-
ception taken by the plaintiff called the court’s
attention only to the fact that he had said,

“1If, on the contrary, you find that there
was no waiver of the time by Mr. Hart, or
if you find that the sale was not consum-
mated or made by Mr. Ashdown, then there
can be no recovery in this case.”
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If Judge Cutler’s attention had been drawn
to the fact that at the conclusion of the charge
he had said “ actually consummated” and not
“made or consummated,” as he had said just
previously, he might easily have corrected the
slip, if slip it was, when, in response to the re-
quest of counsel, he was correcting an uninten-
tional error in the statement of the facts.

We submit that in the whole case the plaintiff
has confused the making or consummation of the
sale with the consummation of the transfer of the
stock. Under the terms of the contract (Exhibit
P. 1) Mr. Ashdown could earn nothing until he
made a sale according to the terms of the sep-
arate agreement (Exhibit P. 2), in the event
that a final agreement was reached in negotia-
tions that were then pending. If that sale was
made, consummated or perfected, the commis-
sions were earned, whether the actual transfer
of the property was consummated or not.

We maintain that the terms “ make a sale,”
consummate a sale,” “ perfect a sale,” as be-
tween vendor and broker, mean all the same
thing, namely, the securing of a purchaser willing
and able to effectuate a purchase upon the terms
proposed, as Justice Minturn stated in Klippev
v. Schlossherg, supra. If the use of the word
“ consummated” was improper it was used with
the word “made” in the disjunctive, and was,
therefore, harmless. Where used once alone in
the body of the charge no exception was taken
and the matter was not called to the attention
of the trial judge.

[13

It is true that it might have been# proper for
the judge to define the term “ make or consum-
mate a sale,” as dJustice Minturn defined it m
Klipper v. Schlossberg, supra, by saying that it
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meant the securing of a purchaser willing and
able to effectuate a purchase upon the terms
proposed, but the court was not under any obli-
gation to make this definition in the absence of
any request so to charge. If the plaintiff de-
sired the jury to be informed as to just what
it was necessary for the broker to do in order
to make or consummate this sale, he should have
prepared and presented to the judge an appro-
priate request, and he cannot now complain of
any supposed injury resulting by reason of his
failure to so request.

It i1s argued that the court prejudiced the
plaintiff in saying, “ As I understand the testi-
mony, Mr. Ashdown was not present when the
sale was made or when it was consummated and
did not know about it at the time.” Such por-
tion of the charge was not excepted to and, if it
had been, it ought not to avail the plaintiff, be-
cause the judge’s remark was perfectly justifi-
able under the testimony. What he said was
a fact and the fact was a significant one in deal-
ing with the question as to whether or not there
had been a waiver of the time limit by Mr. Hart.
The judge might have gone further and have
told the jury that Mr. Ashdown did not see,
talk to or communicate with Mr. Hart in any
way or manner between the 1st day of Decem-
ber, 1923, when the contract expired, and the
date when the sale was made or consummated.

The carbon copy of a supposed letter which
appears as Exhibit P. 3 for identification was
excluded (p. 18, 1.1).

Plaintiff argues, beginning at page 15 of the
brief, that the trial court properly denied defend-
ant’s motion for a direction of the verdict. We
are not now complaining that the court refused
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to direct a verdict in our favor (the jury took
care of that), but we do urge that there was not
a scrap of evidence to substantiate the claim of
the plaintiff that Mr. Hart had waived the time
limit in his original contract. If there is none,
then any error that the court may have made
in dealing with the second branch of the case
would be entirely harmless; for the question of
Ashdown’s performance of his contract with
Hart would only come before the jury if they
first decided that Mr. Hart, by his words or
conduct, had waived his right to terminate that
contract, in which it is expressly stated that the
offer stood good only until December 1, 1923,
and if not then accepted should be null and void.
That this limitation applied to the contract for
commission is made the law of this case. It
was expressly charged by the court and no ex-
ception taken to such a charge by the plaintiff.

The court said (p. 75, 1L 10):

“You see that the second papers, or
agreement, which I*have read, refers to the
first letter, and so far as the power to sell
was concerned, is governed by the first letter.
Any time before the first day of December,
Ashdown & Co. had a right to sell that stock
for the price named. If sold after that date,
Mr. Hart was not obliged to sell for the
price named in that first agreement.

“ There 1s no evidence, so far as I recall,
that Mr. Ashdown or Ashdown & Co. nego-
tiated the sale of this stock before December
1st, the time mentioned in the first letter,
and there can be no recovery in this case
unless the time limit has been waived by
Mr. Hart.”

Under Point II plaintiff undertakes to point
out to the court evidence of waiver. All that the
plaintiff can point to is a conversation which
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Mr. Iliff says Mr. Hart had with him. His
testimony is as follows (p. 64, 1L 30):

“Q Now, you had been seeing Mr. Hart
for how long, I mean personally, toward the
latter part of the month of November, 1923?
A 1 had been seeing him? Q On the sub-
ject of this business? A I didn’t mention
it to him. We had had no conversations
about this transfer. Q You had not? A
Not until after December 1st. Q You have
already testified that you met him on the
street and talked about it. A Casually only,
not anything of any positiveness. Casually
he would say, ‘How are you coming along?’
and I would tell him that we were working
on 1it, that’s all.”

It is perfectly clear from this that the
witness’ meaning was that he had talked casually
to Mr. Hart previous to December 1st about how
he was getting along with the Ashdown proposal
and was not until after December 1st that he
and Hart actually discussed the matter of mak-
ing a transfer. At any rate, how could such
a conversation between Hart and Iliff be evi-
dence of an implicit agreement on the part of
Hart to extend further time to Mr. Ashdown in
the making of the sale?

In Loxley v. Studebaker, 68 Atlantic 98, 75
N J. L. 599, Justice Reed, speaking for the
Court of Errors and Appeals, in dealing with
a case where there was a similar time limit, and
where there was a sale by the owner to a pur-
chaser with whom the agent had previously been
negotiating, said:

“There is absolutely nothing in this case
to show that any obstacle was thrown in the
way of the plaintiff. On the contrary, he
was assisted in his efforts to effect a sale
even to the extent of a reduction in the price
to be paid. The fact that the principal,
after the expiration of the limited period,



1

sold to a purchaser with whom the broker
had been in negotiations during the period
does not constitute fraud. Satterthwait v.
Vreeland, 48 How. Prac. (N. Y.) 508; Page,
et al., v. Grifferi, 71 Mo. App. 524; Fultz v.
Winer, 34 Kan. 576, 9 Pac. 316; Farrer v.
Brodt, 38 111. App. 617; Wilson v. Sturgis,
71 Cal. 226, 16 Pac. 772; Zeimer v. Antisell,
75 Cal. 504, 17 Pac. 642. The reason is
manifest. When the broker hasvfailed to
perform the condition upon which he was
to be paid, there is an end to the contract.
All contractual obligations of the owner
toward the broker are terminated. The
parties stand as if a contract had never been
made. The market for the sale of the own-
er’s property is not circumscribed by the
fact that some or all available purchasers
have theretofore been approached by the
broker. The world is open to the owner to
sell to whomsoever will buy, upon whatever
terms he pleases. No right can thereafter
accrue to the broker save under some new
contract of employment express or implied.
No right of commissions can spring out of
any act done by the broker while the original
contract was in force. Even where no time
is limited in the contract, yet where the
principal in good faith terminates the
agency, and seeks other assistance by means
of which a sale i1s effected, the fact that the
purchaser was one introduced originally by
the first broker does not entitle the latter
to commissions. Wylie v. Marine Natl
Bank, 61 N. Y. 415; Sibbald v. Bethlehem
Iron Co., 83 N. Y. 378, 38 Am. Rep. 441;
Antisdel v. Canfield, 119 Mich. 229, 77 N. W.
944; Stedman, et al., v. Richardson, 100 Ky.
79, 37 S. W. 259. In so far therefore as
the plaintiff seeks to stand upon the written
contract of August 17th, his claim for com-
mission has no legal footing.”

We have examined the testimony with care
and fail to find any evidence to warrant the sub-
mission to the jury on the first issue in the case
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and, as we have said, if that issue clearly should

have been decided in the defendant’s favor
no error by the trial judge, if there was any
error, in the matter excepted to by the plaintiff,
could possibly have been harmful to him.

We submit that the judgment under review
should be affirmed.

Respectfully submitted,

WILLIAM A. DOLAN,
LEWIS VAN BLARCOM,
Attorneys for Defendant.

JOSEPH COULT,
Of Counsel.
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This is a suit for commissions for the sale of an
interest in each of two business corporations.

The contract for commissions was made by the
defendant, Hart, with E. A. Ashdown, trading as
E. A. Ashdown & Company. The claim was as-
signed by Ashdown to the plaintiff, Claxton.

The defendant, Hart, was the owner of large
holdings of the capital stock of two corporations
engaged in the coal and feed business at Newton,
New Jersey. The companies were the Hart &
[liff Company and The L. S. Iliff Company.

For a long time prior to November 5th, 1923
(when the contract for commissions was made),
Ashdown had been carrying on negotiations for
and on behalf of Hart for the sale of Hart’s inter-
ests in these companies.

And on November 5th, 1923, the date of the
contract upon which this suit is based, these nego-
tiations were still pending. Contract for the pay-
ment of commissions by Hart is contained in a
writing, in evidence as Exhibit P-1 (Case, page
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80). It specifically refers to the negotiations then
pending. We set out its salient features: By it
Hart agreed to pay Ashdown

“for services in the event of a final agree-
ment being reached in negotiations now pend-
ing” for the sale of his stock in the two com-
panies mentioned.

And what he agreed to pay was 7% of the sale
price,

[13

as agreed in a separate agreement made by
me with E. A. Ashdown bearing even date
herewith” .

It provides, further, that if the negotiations then
pending and referred to in the contract “ shall
not be completed, then this agreement shall be of
no effect”. It states no time limit within which
the negotiations must fie completed.

And, lastly, it provides that the defendant
Hart’s agreement

13

as to commissions for services is to extend
to any sede made by E. A. Ashdown & Co.
according to the terms of the said separate
agreement above mentioned” .

Now, it is perfectly clear that what this agree-
ment does is simply to designate an event, upon
the happening of which Ashdown & Co. shall be
paid for the services rendered by it.

What is that event? It is the “ event of a final
agreement being reached in the negotiations now
pending.

We submit that the contract, beyond doubt, rec-
ognized the services already rendered by Ashdown
in the execution and furtherance of the negotia-
tions pending; it required Ashdown & Co. to do
no more for its “ commissions for services”, but
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to abide the “ event of a final agreement being
reached in the negotiations’’.

A final agreement was reached in the negotia-
tions. It resulted in a contract between Hart and
those that had been negotiating with Ashdown
as Hart’s agent, for the sale by Hart of his hold-
ings, as set forth in the contract, and upon Hart’s
terms and price— $100,000, as stated in the “ sepa-
rate agreement” mentioned in Hart’s contract
for commissions.

The contract resulting from the negotiations by
which Hart sold his stock is in evidence, Exhibit
P-4 (Case, page 82). And the terms of this were
carried out fully, Mr. Hart receiving all that was
due him under it (Case, pages 30-36). It is to be
noted that the option (2) names a general price
of $104,000, including the stock of Margaret
Hart.” It appears that Margaret Hart’s stock
was not sold. This accounts for the sum of $100,-
000 and not $104,000 being paid the defendant
('See Stipulation, page 71, lines 10-20).

So much for the contract upon which this suit
1s brought. In that contract an offer is mentioned
as having been made in writing by Hart to Ash-
down, and bearing even date with the contract
for commissions. That offer is a writing which is
Exhibit P-2 in evidence (Case, page 81).

This offer is no part of Hart’s agreement to
pay commissions to Ashdown. It is simply a
statement of what Ashdown must get for the
stock which Hart optioned to Ashdown for sale.
The offer states that;

“It is made in anticipation of an agree-
ment being made between Hart & Iliff Com-
pany and L. S. Iliff Company, negotiations
for which are now pending” .
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The offer then provides that it is to stand good

“until December 1, 1923, and if not accepted
by that date, then to be null and void”.

Under the latter limitation, Mr. Hart had the
right, upon the non-acceptance of his offer by
the purchaser prior to December 1, 1923, to de-
clare the offer no longer binding and to make
new terms. But that he never did. He did not
declare it off, but, on the contrary, upon the ac-
ceptance of the offer, went through with it, and
upon the very terms contained in the offer.

The date of the contract under which Hart’s
holdings were sold was January 9th, 1924.

But though this contract bears date subsequent
to December 1, 1923, the negotiations of which
that contract was a “ final settlement” were the
negotiations pending at the time of Hart’s con-
tract with Ashdown for commissions, which were
carried through without termination and without
any withdrawal of Hart’s offer, and without any
varying of any of the terms of that offer.

After December 1st, Mr. Hart asked one of the
other negotiators: “ How are you coming along” .
He was told that they were “ working on it”
(Case, page 65, lines 1-10).

And nothing was done to terminate the nego-
tiations that Ashdown was carrying on (Case,
page 58, line 20).

And the negotiations had been pending, before
the sale went through, for approximately a year,
and during those negotiations Ashdown & Co.
“was the go-between” for Mr. Hart and the pur-
chasers; and during the time of this service by
Ashdown, the relations between Hart and those
negotiating for the purchase of his stock were
not friendly, so that Ashdown’s services as “ go-
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between” were essential (Case, page 54, lines
10-40).

We submit that this case presented two ques-
tions for determination at the trial:

(1) Whether or not the contract for com-
missions was performed on Ashdown’s
part in the completion of the negotia-
tions, as set forth above.

(2) Whether or not the time limitation of
the option effected a like limitation on
the contract for commissions; and if so,
whether or mnot that limitation was
waived by the conduct of the defend-
ant, Hart.

Now we come to our grievance on this appeal.
It is this: That what the trial Court told the jury
it was necessary for the plaintiff's assignor to do
in order to complete its performance of the con-
tract for commissions, was greatly in excess of
what is legally required of brokers under a con-
tract like the one in suit.

The question whether this whole issue should
not have been determined in favor of the plain-
tiff, and entirely as matter of law, may be re-
garded as at least doubtful. But since it was sub-
mitted to the jury, the plaintiff was entitled to
have the Court give to the jury a legally accurate
statement of the necessary scope of the plaintiff’s
proof, and not one that exaggerated that scope
beyond the requirements of the law defining it.



POINT 1.
The trial Court erred in its charge to the jury.

In its instructions, the Court mentioned the
two questions above set forth, that of the plain-
tiffs performance and that relating to defend-
ant’s waiver. The passages of the charge to
which we took exception and which are our
grounds of appeal, are these:

I.

“ There can be no recovery for services
rendered in endeavoring to sell this stock, or
for selling this stock after December first, if
the time limit was not waived by the defend-
ant, or unless you find from the evidence that
Mr. Ashdown, or Ashdown & Co. made this
particular sale. Because if the sale was not
negotiated through him, even though the time
limit was waived, there can be no recovery.
He must be the party who negotiated the
sale of stock in order to get the commission” .

II.

“As I understand the testimony, Mr. Ash-
down was not present when the sale was
made or when it was consummated and did
not know about it at the time” .

III.

“If you find from the evidence that Mr.
Hart waived the provision of this agreement,
and consented that Mr. Ashdown should have
seven per cent of the price realized from the
sale of this stock, and if you are satisfied
from the evidence that Mr. Ashdown sold
this stock, then he would be entitled to a
commission of seven per cent” .
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IV.

“If on the contrary, you find that there
was no waiver of the time by Mr. Hart, or
if you find that the sale was not consummated
or made by Mr. Ashdown, then there can be
no recovery in this case” .

V.

“ But the question, as I said before, for
you to determine is as to whether or not the
time was extended by Mr. Hart and whether
or not Mr. Ashdown actually consummated
the sale of the stock” .

Passing over the instructions relating to
waiver, we consider what the Court, by the
language of the foregoing passages of its charge,
required the plaintiff to do. What this language
required was that the plaintiff show by the pre-
ponderance of the evidence that:

“ Ashdown made this particular sale”;

that:

“ The sale must have been negotiated through

him?”;
that:

“He (Ashdown) must be the party who
negotiated the sale of the stock”;

that:
“Mr. Ashdown must have sold this stock” ;
that:

“The sale must have been consummated or
made by Mr. Ashdown” ;

that:

“Mr. Ashdown actually consummated the
sale of the stock”.
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But extreme as these requirements are when
compared with those fixed by the cases dealing
with this question, we cannot appreciate fully the
import and influence of their error until we read
them in the light of what the Court also told the
jury in the second passage above set out:

“As I understand the testimony, Mr. Ash-
down was not present when the sale was
made or when it was consummated and did
not know about it at the time”.

From all this, how could the jury have
possibly escaped the understanding that per-
formance, on Ashdown’s part, of his contract for
commissions required not simply that he abide the
event of a “ final settlement being reached in the
negotiations then pending” but that he actually
and entirely, by his own means and effort, carry
the sale of Hart’s stock through to final comple-
tion. In a word, that “ Mr. Ashdown actually
consummate the sale of the stock”.

This is all, indeed, a far cry from the agree-
ment by the defendant, Hart, that he would pay
Ashdown for his services “in the event of final
agreement being reached”, in the then pending
negotiations. We repeat, this agreement simply
fixed an event, upon the happening of which Ash-
down was to be paid for the work he had done.

But similar situations have already had the
attention of our Courts. And in the precedents
we cite, where the language of the broker’s con-
tract was not as clear as in the present case, the
Courts held the broker entitled to his commissions
upon the arriving at an agreement between buyer
and seller, or in other words “ upon a final settle-
ment being reached” .

In a suit for commissions on a sale of common
stock, it was held that the duty which the agent
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undertook, and the obligation he assumed as a
condition to his right to demand a commission
is to bring the buyer and seller to an agreement.

Queen, et als. vs. Jennings, 93 N. J. L.
353.

It has been held, and is settled law in this State,
that even where the sale is not actually ‘‘co ns um-
mate d”, that still the principal is liable for com-
missions, and in order to establish the contrary
“1it must clearly appear by the contract with the
broker that payment of commissions was made
contingent upon the actual TRANSFER of title”.

Dickinson et al. vs. Walters, 125 Atl.,
235 (not officially reported).

The charge of the Court in the instant case ran
directly counter to Dickinson vs. Walters {supra),
when the Court required that Ashdown must show
that he did “ actually consummate” the sale. The
trial Court used those very words which were
repudiated in Dickinson vs. Walters. Indeed, the
Court imposed the burden upon the plaintiff to
show, not only that the payment of commissions
was “ contingent upon the actual transfer of
title”, but that plaintiff’s assignor, Ashdown,
“ actually consummated” such transfer, expressly
calling to the jury’s attention that Ashdown was
not present when the sale was consummated.

The contract in Dickinson vs. Walters {supra),
is like the one here in suit—that it was made in
consideration of “ negotiating the sale”. This

4

language, the Court held, did not mean “ actual
consummation” of the sale. And while, “ nego-
tiating the sale” may possibly be said to admit

of some latitude of meaning, certainly such lati-
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tude cannot be imputed to the language used in
an agreement to pay for services “ in the event
of a final settlement being reached in negotiations
now pending” .

Taylor, et al. vs.. Bounincontri, 128 Atl., 603),
(not officially reported) is another case where con-
tract was made in consideration of negotiations.
The negotiations were not consummated. And the
Court held that “ to absolve the principal from
payment of commission to the broker, it must
appear that payment was contingent upon actual
transfer of title” .

In Lehrhoff vs. Schwartzki, 125 Atl., 496, (not
officially reported) the contract provided that the
commission shall be paid “ on the date of closing
title to said premises’ The Court even here held
that the contract did not make payment of com-
missions dependent upon actual passing of title
to property.

It has even been held that the language, “ per-
fecting the sale” does not require the actual pass-
ing of title, but only the “ execution of a contract
of sale between the vendor and the proposed
purchaser on terms satisfactory to both” .

Klipper vs. Schlossberg, 96 N. J. L. 397.

In the latter case, the sale was not carried
through, and the Court held, further, that the
“ right to commissions is unaffected by the sale
thereafter falling through because of the failure
to perfect title” .

In the contract sub judice, there is no hint that
the “ sale must be perfected”. The circumstance
of the present case that services had already been
rendered in the “ pending negotiations” covering
a period of one year, and that the defendant,
Hart, agreed to pay for those services “in the
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event of a final agreement being reached” in the
negotiations thus pending, shows clearly what the
parties simply must, under the canons of reason
and common sense, have intended. In Klipper vs.
Schlossberg (supra), the Court held:

“ The contract must be read in the light in
which the parties considered and framed it” .

In Standing vs. Mindlin, 96 N. J. L. 206 the
language of the agreement was:

“ This agreement shall hold good only after
the property is sold to a purchaser intro-
duced by the broker”.

The Court construed the wording so as to mean
simply the success of the broker in getting a huger
and a seller together on terms of sale.

Here again it is to be noted that the contract
in the present case cannot be said to impose any
greater burden on the plaintiff’s assignor than
was imposed by the terms of the contract in
Standing vs. Mindlin {supra).

The excessive burden put on the plaintiff by
the trial Court was especially harmful in the pres-
ent case, because there were just one or two fea-
tures of the testimony from which the jury might
possibly have inferred that the plaintiff’s assignor
did not “ actually consummate the sale”, espe-
cially in view of the Court's calling their attention
to the circumstance that Ashdown was not pres-
ent when the sale was consummated and knew
nothing about it at the time.

features of the testimony we refer to are
these:

The defendant, Hart, and his witness, Iliff,
(whose interest was affected to the extent of an
agreement he had with Hart to contribute part



12

of the commissions (Case, page 65, lines 12-18),
testified that Ashdown did “ nothing positive”
after a certain time referred to by the witness
(Case, page 58, line 30, etc.); that so far as the
defendant, Hart, knew, there was nothing done
“ after the first of December, 1923 by Ashdown &
Company, or Mr. Ashdown, or anyone acting for
him, with regard to the sale” (Case, page 48, line
15); that Hart was not “ satisfied that things were
moving as fast as they ought to in regard to the
sale of the company” (Case, page 49, lines 10-20).

In view of such testimony in the case, the error
committed by the trial Court in its charge worked
a very definite prejudice to the rights of the plain-
tiff. It made it possible for the jury to find
against the plaintiff on grounds entirely outside
of the scope of proof which the law prescribes for
such a case as this.

The reference by the trial Court to the failure
of proof that plaintiff’s assignor was present at
the actual making of the contract, and of the
consummation of the sale, gave special force to
the prejudice which the charge, as a whole, worked
against the plaintiff.

“ It is sufficient that from the broker’s
efforts the parties are brought into communi-
cation with each other whereby their minds
are brought together in an agreement. Where
the parties are brought together as the result
of the broker’s efforts and the sale, lease or
exchange results, the broker becomes entitled
to a commission, although he is not present
during the negotiations following the intro-
duction and takes no part therein”.

9 C. J., page 615, section 97, Footnote 25;
(citing many cases, including Vreeland
vs. Yetterlein, 32 N. J. L., 247).
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We repeat that in the present case the contract
simply required the plaintiff, before being entitled
to commissions, to abide the “ event of final set-
tlement being reached”. But the trial Judge
went far beyond this and prescribed the per-
formance of two other conditions as necessary
precedents to plaintiffys right to commissions__
one, that plaintiff’s assignor actually negotiated
the sale; the other, that plaintiff’s assignor
actually consummated the sale. Nor can we even
say that the Court permitted the jury to conclude
that these added requirements might be taken as
one, and both he merged in the term “ negotiation
of the sale”.

The Court’s charge did not permit the jury to
have any doubt that when it used the term *mego-
tiation” of the sale, it meant one thing, and that
when it used the term “ consummation” of the
sale it meant still another. The Court said:

“On January 9th Mr. Hart entered into

#n* af reement to sell his stock for $100,000
but the actual sale was not consum-
mated until some time in Mayy>

(Case, page 76, line 37; page 77, line 10).

And our Courts, in the cases cited in this brief,
deal with the terms “ sale” and “ consummation
of sale as different things. For example, in
Klipper vs. Schlossberg, the Court said:

it 1oilows, therefore, that the sale con-
templated by the parties to this contract was
not the actual passing or devolution of title
but the execution of a contract of sale”, etc.

And in Dickson vs. Walters, the Court said
that the broker’s right to compensation was based

Upon completion of negotiations, irre-
spective of consummation”.
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The Courts of this State, in dealing with cases
of this kind, have spoken of a public policy for the
working out of “ practical justice as evidenced by
the facts”. The present case seems to be an in-
stance of a clear call for the application of just
such a policy. _ n

In Taylor vs. Buonincontri (supra), the Court

said at page 604:

“In a situation like the present where due
to the peculiar connotation of the language
employed, legal construction must be invoked,
we prefer to follow those adjudications of
this jurisdiction which to us seem to lead at
least to a solution consistent with practical
justice as evidenced by the facts”.

And in Stevenson vs. Oppenheimer, 91 N. J. L.
479, referring to the prior case of Dresser wvs.
Gilbert, 81 N. J. L., 358, the Court said:

“In that case we stated as ratio decidendi
that the general rule governing the status
between the parties was a ‘doctrine of public
policy intended to effectuate justice between
the parties, and is not intended to unmake an
agreement which they deliberately executed
and which fixes the terms and conditions upon
which the compensation may be made’. The
language presented by the contract in the
case at bar is equally without qualification,
and is emphatic and specific” .

The language presented by the contract in the
present case is certainly “ without qualification,
and is emphatic and specific in statement” A

One thing more: The trial Judge told the jury
that it was “ this particular sale which the plain-
tiff must prove his assignor actually made and
consummated”. (Case, page 76, line 9). And it
might be noted, incidentally, that it was Ash-
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down’s absence from the closing scene of “ this
particular sale” to which the trial Judge ex-
pressly called the jury’s attention. As against
this statement of the trial Court, the contract it-
self expressly provides that it is “ to extend to
any sale made by E. A. Ashdown & Co. according
to the terms of said separate agreement above
mentioned’’.

POINT 1II.

The trial Court properly denied the defend-
ant’s motion for direction of a verdict.

It may be that the defendant will urge in his
brief that he was entitled to the direction of a
verdict. And it may be that he will base this con-
tention on the ground that the case did not show
that performance by the plaintiff of his contract
for commissions was completed before December
1st, 1923.

Defendant’s motion for the direction of a ver-
dict appears in the printed case at page 71, and
in it the defendant’s counsel bases his motion on
“the same grounds as stated in my motion for
non-suit”. The motion for non-suit appears in
the printed case, page 45. In this motion counsel
makes no reference to any definite ground. It is
simply stated, generally, in the motion that ‘‘there
was no performance by the plaintiff’s assignor
of the contract sued upon in this case’’. For one
thing, we contend that the defendant has no right
now to definitely present as his ground the point
that the contract was not performed before De-
cember 1st, 1923.

But in any event, we respectfully submit there
1s no merit in this contention, should it be urged.
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There is no time limit set forth in the contract
for commissions between the plaintiff’s assignor
and defendant. The time limit appears in the
defendant’s written statement of terms upon
which he would sell. He did sell. The terms were
carried out in every detail and particular. The
negotiations were continually carried on, bridging
the date fixed when the defendant said‘that his
terms would be no longer binding upon him. And
at the conclusion of these negotiations defendant
made a contract with the purchaser, based upon
defendant’s own written offer, in which the time
limit was stated. It ought to be sufficient simply
to state that this amounts to ratification by the
defendant of all that had been done. Aside from
this, it was a proper question for the jury f° con_
sider whether or not the time limit (if it had any
effect on the contract for commissions) was
waived by the defendant. The defendant’s con-
duct, as shown by the testimony in the -case,
clearly presented such a question. As we pointed
out above, after the date, December 1st, 1923, had
passed, and while the negotiations were still pend-
ing, the defendant asked one of the negotiators
how they were coming along,; and he was told they
were working on it (Case, page 65, lines 1-10).
Nothing was done to terminate the negotiations,
either by the defendant or anyone else (Case,
page 58, line 20).

There is very interesting and pertinent dicta
in the case of Crowley vs. Meyers, 69 N. J. L.,
245. The Court says, with regard to a waiver
there considered (at page 248):

“When consideration is fixed by the owner

in the authority given to the agent, at a cer-
tain price in dollars, the owner may reject
the purchaser procured by the agent, who
offers to pay the price, not in dollars, but in
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other property. But if the owner having the
option to reject such an offer, accepts and
takes other property as equivalent for so
much of the selling price fixed by his author-
ity, I have no doubt that the agent becomes
thereby entitled to his commissions

We respectfully submit that the same thing can,
with equal cogency he said of the assent by the
defendant in the present case to the acceptance
of his terms after December 1st, 1923. He, of
course, just as in the case above referred to had
the right to reject the offer. But that he did not
do. If a party to an agreement can make a waiver
by his conduct of the form of the consideration
to be paid to him, we see no reason why he can-
not make a like waiver of the time limit in his
option. The defendant in the present case ac-
cepted and sanctioned all that was done, regard-
less of the date December 1,1923, fixed by him. It
surely cannot be said under the law of contracts,
and in view of the principles of waiver, that he
was the only man in the world who had a right to
disregard it, and that for all others it held.

We submit, too, that public policy, also, has
proper application under this point. It cannot be
within any sound principle of jurisprudence to
permit one in the defendant’s position to stand
by and do nothing, hut, on the contrary, give
assent by his silence, and at times by his inter-
ested inquiries during the pendency of negotia-
tions, and even to accept a purchaser who has
taken the defendant’s terms, and then when the
claim for commissions is made, to base his defense
upon the expiration of the time limit.

An extension of time will be implied from the
owner’s subsequent acceptance of an actual pur-
chaser produced in reliance on the contract.
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9 C. J., 607, Section 92, Note 84, Par. A.

“ Although a waiver is essentially a matter
of intention, such intention need not neces-
sarily he proved by express declaration. It
may he inferred from the acts and conduct
of the parties” .

Farlow wvs. Ellis, 15 Gray (Mass.), 231;
Stewart vs. Leonard, 68 Atl., 640. Or it may
be inferred from non-action, Burham wvs.
Austin, 73 Atl., 1089 (Maine) (Farlow uvs.
Ellis, supra). Or it may be interpreted from
the correspondence. West wvs. Platt, 127
Mass., 367" .

Th<* trial Court may properly enough be said to

have left the question of waiver to the jury, but
what we complain of is the hardship which the
charge worked upon the plaintiff in the matter of
performance by plaintiff’s assignor of his con-
tract for commissions.

We respectfully submit that the judgment of

the Supreme Court should be reversed.

Perkins and Drewen,

Counsel for Plaintiff-Appellant.
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