
 

State ofNew Jersey
DEPARTMENT OF LAW AND PUBLIC SAFETY

DIVISION OF CRIMINAL JUSTICE
Jou J. Farmer, JR PO Box 085 Paut HL.Zoupex
Attorney General Trenton, NJ 08625-0085 Director

TELEPHONE (609) 984-6500

MEMORANDUM =

TO: All County Prosecutors

FROM: John J. Farmer, Jr., Attorney Generalff

SUBJECT: Attorney General Juvenile Waiver Guidelines

DATE: March 14, 2000

On January 14, 2000, P.L. 1999, C. 373 wassigned by Governor Christine
Todd Whitman, amending N.J.S.A. 2A:4A-26. N.J.S.A. 2A:4A-26 providesforreferral
of a juvenile case to adult court without the juvenile's consent. This procedure is

commonly knownasinvoluntary waiver. P.L. 1999, C. 373 changesthe procedure

for waiverin certain designated cases.

The amendments contained in P.L. 1999, C. 373 becomeeffective on March
14, 2000, 60 daysafter enactment. The mostsignificant change containedin the

amendments is the elimination of the opportunity for juveniles aged 16 and over,
whoare charged with the most serious offenses, to defeat a waiver motion by

demonstrating that he or she can be rehabilitated, by the age of 19, by programs

available in the juvenile justice system.

The amendment further provides:

The Attorney General shall develop for dissemination to the county

prosecutors those guidelines or directives deemed necessary or

appropriate to ensurethe uniform applicationof this section throughout



the state. N.J.S.A. 2A:4A-26f.

The enclosed guidelines are promulgated in accordance with this legislative
requirement.

c. PaulH. Zoubek,First Assistant Attorney General, Director
Division of Criminal Justice

AAGDebra L.Stone, Deputy Director, Operations,

Division of Criminal Justice
AAGRonald Susswein, Deputy Director, Policy

“Division of Criminal Justice
Dr. Bruce Stout, Executive Director, *

Juvenile Justice Commission
AAG Greta Gooden-Brown,Chief, Prosecutors & Police Bureau,

Division of Criminat Justice
Assistant Prosecutor/Juvenile Unit Chiefs
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Juvenile Waiver Guidelines

Introduction

On January 14, 2000,P.L. 1999, C. 373 was signed by GovernorChristine
Todd Whitman, amending NV.J.S.A. 2A:4A-26. N.J.S.A. 2A:4A-26providesforreferral
of a juvenile caseto adult court without the juvenile's consent. This procedure is

commonly knownasinvoluntary waiver. P.L. 1999, C. 373 changes the procedure
for involuntary waiverin certain designated cases.

Asa result of an involuntary waiver proceeding, the Family Court makes a

determination to waive its exclusive jurisdiction over the juvenile, allowing the

juvenile to be tried as an adult. Under the New Jersey Codeof CriminalJustice, a

juvenile maynotbetried and convicted in Criminal Court unless the Family Court

waivesits jurisdiction over the matter. N.J.S.A. 2C:4-11.

The amendments contained in P.L. 1999, C. 373 becomeeffective on March
14, 2000, 60 days after enactment. The mostsignificant change containedin the

amendments is the elimination of the opportunity for juveniles aged 16 and over,

whoare charged with the most serious offenses, to defeat a waiver motion by

demonstrating to the Family Court that he or she can berehabilitated, by the age of

19, by programsavailablein the juvenile justice system. The most serious offenses

that are subject to waiverare referred to as the chart 1 offenses.

The amendmentfurther provides:

The Attorney General shall develop for dissemination to the county

prosecutors those guidelines or directives deemed necessary or

appropriate to ensure the uniform application ofthis section throughout
the state. N.J.S.A. 2A:4A-26f.

The guidelines contained herein are promulgatedin accordance withthislegislative

requirement.
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Legislative Intent

In 1983,the legislature created presumptive waiverfor involuntary waiver of

chart 1 offenses. In these cases, waiveris presumed becausethe prosecutor need

not showthatthe nature and circumstancesofthe charge orthe prior record of the

juvenile are sufficiently serious that the interests of the public require waiver.

N.J.S.A. 2A:4A-26a(3). A discussionofthe legislative intentthatled to the creation

of presumptive waiver for chart 1 offensesis contained in State in the Interest of

R.G.D., 108 N.J. 1, 7-12 (1987).

Prior to the enactment of P.L. 1999, Ch. 373, the legislature had already

shifted the primary concern in presumptive waiver cases away from the system's

ability to rehabilitate the juvenile to the need for general deterrence and public

protection." In fact, with the 1983 enactmentof N.J.S.A. 2A:4A-26,the legislature
shifted this balance so far that the Appellate Division has upheld the waiverof a

juvenile charged with a serious offense even wherethe juvenile established that he

hadalready beenrehabilitated. The Appellate Division predicatedits holding on the
importance of general deterrence in protecting the public. State in the Interest of

B.G., 247 N.J, Super. 403 (App.Div. 1991).

The new amendments to N.J.S.A. 2A:4A have gone one step further by
eliminating rehabilitation hearings for offenders, aged 16 and over, who are charged

with the most serious offenses underthe Act. In effect, this has created a group of

offenders subject to “prosecutorial” waiver. For these offenders, the authority to

make the waiver decision has been transferred from the judiciary to the county
prosecutor. Forthis groupof cases,thelegislature intendedto “ease[s] conditions

fortrial of certain juvenile offenders as adults.” Statement to Senate No. 286, 1999.

Forthesecases,long delays,previously occasioned by rehabilitation hearings

and the concomitant need to await expert reports, will be eliminated. Dueto their

‘The first separate juvenile court in New Jersey was established in 1929. The primary goal of
juvenile courts at that time was to rehabilitate the juvenile. Proceedings were informa! and constitutional
protections were absent. However, as the juvenile justice system has developed, offender accountability
and public protection have become equally important goals. By 1983, with the enactmentof our current
Codeof Juvenile Justice, the legislature provided for: “harsher penaltiesforjuveniles who commit
serious acts or who are repetitive offenders.” Statement fo Assembly Bill No. 641, 1983.
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age atthetimeof the offense and the seriousnessoftheir offenses,the juveniles in

question had very little chance of defeating a waiver motion underthe statute asit

existed prior to this amendment. Nonetheless, even an unsuccessfulrehabilitation

hearing often delays a waiverdecisionfor as much as a year or more. By shortening

the waiver process for these juveniles, the amendmentwill ease overcrowdingin

juvenile detention centers and benefit crime victims.

Thelegislature’s action in expediting waiverfor this group of cases mirrors a

nationaltrerid. The Office of Juvenile Justice and Delinquency Prevention recently
issued a report stating that during the 1990's, an increasing number of State

legislatures have enacted mandatory waiveror exclusion statutes. The authors also

reported that most States have a combination of transfer provisions — as New

Jersey now does. Fifteen states have some form of prosecutorial waiver and 28
states have statutory provisions which excludecertain juvenile offenders from being

tried in juvenile court.? This amendmentbrings New Jerseyin line with the majority
of other States by creating a subgroupof cases which are subject to prosecutorial

waiver.

Scopeof the Guidelines e-

The amendments provide that “{tlhe Attorney General shall develop for
dissemination to the county prosecutors those guidelines or directives deemed
necessary or appropriate to ensure the uniform applicationofthis section throughout

the state.” NJ.S.A. 2A:4A-26f. Upon reviewing the waiver statute and

amendments,ithas been determinedthat guidelines are necessary only for the new

subgroup of cases which are now subject to prosecutorial waiver under the

amendments. Therefore, these guidelines apply only to those casesin which the

juvenile is not permitted to overcome the waiver application by showing that the

probability of rehabilitation by the use of the procedures, services andfacilities

available to the court prior to the juvenile reaching the age of 19 substantially
outweighs the reasonsfor waiver. N.J.S.A. 2A:4A-26e.

2gnyder, Howard N. and Sickmund, Melissa (September 1999) Juvenile Offenders and Victims:
1999 National Report. Washington, DC:Office ofJuvenile Justice and Delinquency Prevention, 102 - 109.
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Proceduresforthe other cases subject to involuntary waiver underthis law
have not been changed and no guidelines are necessary. For those juveniles

subject to waiver, who maystill overcome the waiver request by showing that the

probability of rehabilitation by the use of the procedures, services andfacilities

available to the court prior to the juvenile reaching the age of 19 substantially

outweighs the reasons for waiver, a substantial body of caselaw exists which

provides adequate guidanceto prosecutors.

Developmentof the Guidelines

In developingthese guidelines,similar decision making models governing the
use of discretion were considered. The aggravating and mitigating factors for
incarceration contained in the juvenile code were reviewed. N.J.S.A. 2A:4A-44a.

Thesefactors werefashionedfora judicial decision maker seeking to determine the

best disposition for a juvenile remaining in the juvenile justice system. However,

since the guidelines herein apply only to the most serious offenses committed by

juveniles aged 16 or older, many of the juvenile code’s aggravating factors-are
presentin every casethat comeswithin the scopeofthese guidelines. Moreover,
dueto the seriousnessofthe offensesinvolved,theprosecutor's decisionin these

waivercasesrests primarily on objective factors, such asthenatureofthe offense,
rather than subjective factors, such as the juvenile’s individual characteristics. A

balancing processbasedsolely on aggravating and mitigating factors is, therefore,

inappropriate for this group of cases.

The Pre-Trial Intervention admission guidelines contained in N.J.S.A. 2C:43-

12 and R. 3:28 are a more useful model. These guidelines are more suited to the
exercise of prosecutorial discretion. Someofthe factors utilized in these guidelines

were drawnfrom this model. However, these factors were fashioned in such a way
as to accountforthe differences betweenthe goals of PTI admission and waiver to
adult court. In addition, somefactors includedin the guidelines were derived from
the extensive body of New Jersey caselaw that has developed regarding waiver.

Effective March 14, 2000 4
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Waiver Determination

1. Factors to be Considered

In determining whetherto file a waiver motion, a prosecutorshall consider the

following factors:

1. Nature of the Offense

Theprosecutorshall consider the nature ofthe offense, including:

+ The death ofa victim during the course of the offense;
2 The nature and circumstancesofthe act;
3. Theroleofthe juvenile therein;

4. Thefact that there was grave andserious harm inflicted on the victim

or the community; -
5. The potential for grave and serious harm to the victim or the

community; and
6. The useor possessionof a weapon during the course oftheoffense.

2.. Deterrence

Theprosecutor shall consider the need for deterring the juvenile and others
from violatingthe law.

3. Effect on Co-Defendants

The prosecutorshall considerthe effect of waiver on the prosecution of any

co-defendants, juvenile or adult, so as to avoid an injustice if similarly situated

culpableindividuals aretried in separatetrials.

4. Maximum Sentence and Length of Time Served

Theprosecutorshall consider and compare the maximum sentencesthat may

be imposed underthe juvenile or criminal codes and the amountoftimelikely to be

Effective March 14, 2000 5
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served. Furthermore, the prosecutor mayconsider thelikely effect on the amount
oftime served by the juvenile of enhanced sentencing provisions, such as the

extended term provisionsofthe juvenile code contained in N.J.S.A. 2A:4A-44,the
No Early Release Act, the Graves Act or any other mandatory or enhanced
dispositions or sentences.

5. Prior Record

The prosecutor shall considerthe juvenile's prior record, including:

1. The seriousness of any acts for which the juvenile has been
adjudicated delinquent;

2. Any offensesfor which the juvenile has been waived and convicted as

an adult;
3. Anyinvolvementof the juvenile with a gang; and

4. Thehistory ofthe useofphysical violence toward others and the extent

to whichthe juvenile may present a substantial dangerto others.-

6. Trial Considerations

The prosecutor shall considerthe likelihood of conviction and the potential
needfor a grand jury investigation.

7. Victim’s Input

If there is an identifiable victim, the prosecutor should conferwith the victim
orvictim's family regarding the victim's input on the waiverdecision. However, the
waiver decision rests with the prosecutor,notthe victim.

Il. Pleas to Juvenile Delinquency Charges

Nothing in these guidelinesshall preclude a prosecutor from acceptingaguilty

plea to one or more juvenile delinquency chargesin lieu of waiver.

Effective March 14, 2000 6
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Ill. Review and Approval

The assistant prosecutor making theinitial waiver decision shall prepare a
written statementof reasonsfor waiver. The statementshallinclude an account of

all factors considered and deemedapplicable.

The waiver decision shall be reviewed and approved by the County

Prosecutor or by his or her designee. The County Prosecutor may designate an

assistant prosecutorto perform this function. The chiefof the juvenile unit in the

County Prosecutor's Office may be designated to perform this function, provided the

chiefof the juvenile unit is not the assistant prosecutor making theinitial waiver

decision.

Addendum

P.L. 1999, C. 373 contains an anomalyin that pursuant to paragraphe., no

rehabilitation hearing is required for violation of N.J.S.A. 2C:39-4.1 (weapon
possession while committing certain CDS crimes). However,a violation of N.J.S.A.

2C:39-4.1 is not listed as a basis for waiver underthe Act. The Attorney Generalwill
requestthatthis oversight be remedied bythelegislature.

Effective March 14, 2000 @



  apn

* [Second Reprint]

SENATE, No. 286

STATE OFNEW JERSEY
208th LEGISLATURE

PRE-FILED FOR INTRODUCTION IN THE 1998 SESSION
  

Spousored by:
‘Seaator JOHN A. GIRGENTI
District 35 (Passaic)
Senator LOUIS F, KOSCO
District 38 (Bergen)

Co-Sponsored by:
Senators Buco, Sacco, Assemblymen Carroll and Merkt

SYNOPSIS
Eases coudition: for rial of ccxtaiajuvenile offenders as adults.
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AN Act concerning the waiver of juvenile cases and amending
PLL.1982, 0.77.

BeITENACTEDby the Senate and General Assembly ofthe State

ofNewJersey:

1. Section 7 of P.L.1982, ¢.77 (C.2A:4A-26)is amended to read as

follows:

7. Referral to another court without juvenile's consent.

a, Onmotion oftheprosecutor,the court stiall,withiut thé consent
ofthejuvenile, waivejurisdiction over a case and refer that case from
the Superior Court, Chancery Division, Family Part to the apptopriate
court and prosecuting authority having jurisdiction if it finds, after
hearing, that:

(1) Thejuvenile was 14 years of age or older at the time of the
charged delinquentact; and

(2) There is probable cause to believe that the juvenile committed
a delinquent act or acts which if committed by an adult would
constitute:

(a) Criminal homicideother than death by auto, strictliability for

drug induced deaths, pursuant to N.J.S.2C:35-9, robbery which would

constitute a crime ofthefirst degree, carjacking, aggravated sexual
assault, sexual assault, aggravated assault which would constitute a

crime ofthe second degree, kidnapping or aggravated arson; or

(b) Accime committed at « time when the juvenile had previously
been adjudicated delinquent, or convicted, on the basis of anyof the
offenses enumerated in subsection a.(2)(a);

©) Accime committed at a time wihtea thejuvenile had previously
been seatenced and confined in an adult penalinstitution; or

@ Anoffease against a person committed in an aggressive, violent
and willful manner, other than an offease caumerated in subsection
2.(2)(a) of this section, or the unlawful possession of @ firearm,
destructive device or other prohibited weapon, arson or death by auto
if the juvenile was operating the vehicle under the influence of an

intoxicating liquor, narcotic, hallucinogenic or habit producing dcug;
or
©A violation ofNIS2035-3, N.J.S.2C:35-4, oc N.5.8.2C:35-5;

or
@ Crimes which axe a pact of a continuing criminalactivity ia

concert with two or more persons aud the circumstances ofthe crimes

show the juvenile has knowingly devoted himselfto erieinalactivity
‘as a source oflivelihood;or

 

EXPLANATION - Matter excloted a boldfaced teacils [hud] ta the above bitCés
seat ented nad tateaded (3 be aeted la he tee,

Matter nadertined thas t mew matic.
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(@Anattempt or conspiracy to commit anyofthe acts enumerated
in paragraph (a), (4) or (¢) of this subsection; or

(h) Theft of an automobile pursuant to chapter 20 of Title 2C ofthe
New Jersey Statutes;{ and] or

sessio wi © unlawful
rinst the pers nother ti 239-4,

the crime aggravatedas cimis ntact,

wurglas escape ii ile the 5 itis yr attemptis

mit the crime including the ims i i erefrom, the

juvenil and

G) Exceptwith respect to any of the acts enumerated in [subsection

2.2)(e)]parseraphof
this section, ot with respect to any acts enumerated in subparagraph (c)
of paragraph (2) of subsection a. ofthis section which involve the
distribution for pecuniary gain ofany controlled dangerous substance
or controlled substance arialog while on any property used for school
purposes which is owned by or leased to any school or school board, or
within 1,000 feet ofsuch school property or while on any school bus,
or any attempt or conspiracy to commit any ofthose acts, the State has
shown that the nature and circumstances of the charge or the prior
record of thejuvenile are sufficiently serious that the interests of the
public require waiver. :

[However, if in any case the juvenile can show that the probability
ofhis rehabilitation bythe use of the procedures, services and facilities
available to the court prior to the juvenile reaching the age of 19
substantially outweighs the reasons for waiver, waiver shall not be
granted]

b. [In every case where there is a motion seeking waiver, the
prosecutor shall within a reasonable time thereafter file @ statement
with the Attomey General setting forth the basis for the motion. In
addition, the court shall, in writing, state its reasons for granting or
denying the waiver motion. The Attorney General shall compile this
information and report its findings to the Legislature 18 months after
the effective date ofthis act with the objective of developing, where
appropriate, guidelines as to the waiver ofjuveniles from the Family
Part] (Deleted)

isla is bilD.
¢. An order referring a case shall incorporate therein not only the

alleged act or acts upon which the referralis premised, but also ell
other delinquent ects arising out ofor related to the same transaction.
. A motion secking waiver shallbe filed by the prosecutor within

30 days ofreceiptofthe complaint. This time limit shall not, except for
good cause shown, be extended.

w that probability hi
1c 1c iu and facilities available the

1 ve f substantiall
ighs m i tbe grant is
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1 subsection shall not apply with respectto *a juvenile 16 years of age or
2 older whois charged with committing? any of the acts enumerated in
3 ragraphs (i) of paragraph (2) of subsectio this secti
A or_with respect to [any acts enumerated in subparagraph (e) of

5 ubsection a. this secti ich_involve the
6 ibution for pecuniary gain of any controlled dangerous substance
ae led dangerous substance analog while o1 erty used
8 forschool purposes which is owned by or leasedto any school or school
9 d ithin 1,000 feet of suchset orwhile on an;

10 school bus, or ‘any attempt or conspir: it hese acts]
11 aviolation N.J,S.2C:35-3, N.J.S,20:35-4 or secti £P.L.1998.
12 6.26 (C.2C:39-4.1)*,
13 si 1¢ Attorney General shall devel r dissemination to the
14 county prosecutors those guidelines directives deemed necessa:
15 appropriate to ensure the uniform application of this section throughout

16 theState,"
17 (cf: P.L.1991,¢.91, s.6)

18

19 2. This act shall take effect *[immediately] 60th

20 following enactment®.


