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I. APPETiTASE DECISTONS - gt EEN CrTr rrInGE, rNc. v.

Queen City Lounge, Inc.,
Appellant,

vs.
Clty Councll of the
Clty of Plainfield,

Respondent.

August l, 1978

PIAINF IEID.

ON APPEAL

eoNcLUSroNS
and

ORDER,

Leonard RubJ.n, Esq. , .A,ttorney for Appellant.
Frank H. BLatz, Jr., Esq., Attorney ior Respondent.

BY TITE DIRECTOR3

The Hearer has fiLed the followlng report herein:
Hearerrs Report

of the
Ju1y 5,
Plenary
Llberty

is an appeal fron the action of the Cltv CouncilPl-ainfield, (Council) which, by Resolution datedPlal-nfle1d, (Council) which, by Resolution de
enled appellantt s appllcatlon for renewal of
Consumption Ll.cense C-1 for prenises at 4OO
Plalnfleld for the 1977-7e licenslng period.

This
City of

1977,
Retal1
Street,

denled

Appellant contends that the action of the Council wasarbltrary, and not foLmded upon conpetent evldence.

The Cormcll, ln 1ts Answer, denies the substantlve
allegatlons.contalned j.n the appellantrs petiti.on of Appeal , andrelterates the flndlngs of a nuisance as set forth ln i-ts R6so-lutlon.

_ _ - Upgn the fillng of the appeal, W Order to Show Cause
dated July 14, 1977, the Director granted an ad interlm exten-
slon of appellantrs license pendlng deterrlna:Eifoircf-tEe within
appeal.

The appeal was de 4qvo purauant to Ru1.e 5 of State
Regulatlon N9, 15, wtth fff1-lSoi+r:nrty afforded the partLesto offer teetlnony and croas-exanlne wi-bresses.

l{anle Jackson testlfied on behalf of ttre Council.
She ls the Presldent of the Tenants Assoclation of the West Brd
and Elnwood Garden housing projects and is faniliar with thelntereectlon where the l"icensed prenlses is located, which is
acrogs the street fron the E]-nhrood Gardens proJect iihere sheresldes. She teetifled that, as hesident of the Tenants Asso-clation, she has recelved l-nnruerable conplalnts froro its nem-
bers alteging nolse, obscene language, loitering, public drinki-ng,
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the use of narcotics, card and dice games, intinidation of
passersbys and other antisocial acts commj"tled by loiterers-on the street adjacent to subject licensed tavern and across
the street in front of, and upon the steps of, a vacant resi-

She admitted, during cross-examination, that nost of
her assertions were based on hearsay, but she has seen the loi-
terers, and is personally fearful to walk on the street near
subJect tavern. She submitted a Petition bearing in-excess of
one-hundred signatures obtained by the Tenants Association' re-
questLng that the City Cormcil take appropriate action with re-
gard to the licensed premi.ses.

Roland L. Turpin, Executive Director of the Housing
Authority of Plainfield, testified for respondent that he has
occasion'dai1y to pass the intersection where the tavern is 1o-
cated. He stated that there was a problen of crowds loitering
in front of, as well as acrogs the street from, the taverrr. As
a result, the Housing Authority management ls obliged to expend
additional monies in removing the litter that accumulates daiIy,
as well having incurred the expense of erecting a fence. The
litter consists of bottles, cans, food containers and wrappers 

'remains of drrrg activity, etc.

Turpin has received countless telephone ca1ls fron
housing authoiity enployees and tenants, advising and/or con-
plaining to him of the various activj-ties that occur at this
intersection. His testinony was 1arge1y, but not tota]ly, con-
fined to the housing authority's property located at this inter-
section, and not to the other side of the street where the tav-
ern is located.

l4r. Turpin has made no effort to contact the tavern
owner. He concluded that it would be useless as a result of
his obsenrations of the tavern owner! s attitude at a public
neeting that was held several years ago in a 1oca1 church.

He admitted that there exists a dual probl-ero at this
location; the flrst being 1aw enforcement, and the second' the
extent to which the tavern responded to the complained of con-
ditions. It was his opinion that the police have not done an
effective job of law enforcement, and his agency has brought
this to the Cityrs attention. That notwithstanding, he oplned
that the removal of the tavern would greatly allevtate the prob-
lens conplained of at this intersection.

Charles K. A11en, the Dlrector of Public Affairs and
Safety of the City of Plainfield for the past eight years' tes-
tlfied on behalf of the respondent. He is aware of the problens
existlng at the intersection where subject tavern is located and
has recently net wlth appellant, as well as two other licensees,
whose ficensed preroises have given the Police Departnent cause
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for concern. He reiterated the problems outlined. bv Tr.''pinand indicated that, as a result -or rris neeting ritir""fp.ii"rrt,the nunber of calls for police assistance havE shown i'steirr..,.though 66dlstr d-ecline. -yrlhile not *ndlrstati-ng the se"iou"i'ei"of the p19b1en that existed in the area, it waE tris t.1i.i-flr"ttle appellant.had the capacity to corre6t ,*y oi iire-Aeiicien_cies that he (arren) perceiveil. The witness isas aekea-irre-ior-
lowLng vrhj-ch is pertinent hereto:

Q: Did you reconmend to the Council ofthe City of p1ainfield on your ownthat the license of erreen City Lounge
not be renewed?

A: I reconmended that the license be
renewed.

Q: You recornrnended that it be renewed?

A: Yes, sj"r.

Q: Ithat was your rationale for that
reconmendation?

A: Ivly rationale for the reconmendation
was that I had had conferences with
lvlr . Jones ( '1OOS stockholder of cor-
porate appellant). I had felt that
he was capable of correcting the
conditions that existed on his orem-
ises, and it was ny reconmend.ation to
the City Cor;ncil that they renew his
license with the understanding that f
wou'l d, again, periodically report backto the Council whether or not Ivlr. Jones
did take affirnative 6s*inn if rrnrr
wr:-r, iowara-1"""""iifi -i#3"';.iiition".

Thonas E. Curran, Acting Chief of police of the Ci.uyof_P1ainfie1d, sinilarly testified to ttre conditions requiringpo1lce response and superrision in the inned.iate area of tnelounge. He, too, dld not rlnderplay the seriousness of the con-ditions that existed, but noted that the inmediate area sur-
rounding the taveryt was. a focal point for persons to congregate,
and that fron the arnest record, it appears they are arain fothe location fron many of the adjacent- towns, ai well as from
y?r+_oys points within_the City of plainfield. He opined that,if this tavern were closed down, the ind.ividuals wh-o are the
gagse g_f the problems described hereinabove would not dlsappear,but rather, 

^woul-d -gravitate to another area, most like1y iir- tfre'proximity of a different bar.

He produced statistj-cs whlch graphically illustratethe s1ow, but constant, decline in incident reports and. requesrs
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for Dolice assistance in the area j.rnnedi-ate1y adjacent to the
ippeitantt s tavern. He noted too that the improvene-nt occurred
sirLsequent to the date that the appellant r'tas called to the
muntciipal offices for the above-described conference with Di-
rector A11en.

Ihe following questions and responses are illustrative:
Chi.ef , there was sone testinony frorn
Director A11en that in Febnrary of
1977 he had a neeting with lvlr. Jones,
and he asked hin to take steps to cut
down the problems. Does this report
indicate that after February r at least
on a nonthly basis, the incidents kept
on reducing thenselves?

Statistically, yes.

Q: So, what you have in Febnrary is 2,
and in Mav it was 6 and each nonth in
between it kept reducing itself?

A: Yes, sir.
Curran further stated he was called upon to roake a

recornrnendati.on to the municipality as to whether or not the 1i-
cense should be renewed, and he reconmended the renewal of sub-
i ar.i 'l i 

^ar'r 
<a

Curran did not indicate he was satisfied with the con-
ditions that exist at this location. He stated that the appel-
lant should better superwise the area in proxinity to his tavern
in an endeavor to reduce loitering, so that the people who live
in the neighborhood could walk upon the street.

Wilhelmena Chandl-er, a tenant in the apartment above
the l-lcensed premises, testified on behalf of the appellant.
She stated that she has resided. in the apartnent for fifteen
months and 1s not aware of arry undue noise comlng fron the tav-
eryr. She stated that, for the most part, the loitering occurs
across the street in the area of the vacant house. The loiterers
are young persons. She has witnessed card ganes and crap shoot-
i-ng in the vicinity of the aforeroentioned vacant house, but not
on the tavern's side of the street. She also said that a greater
number of persons loitered in front of the taverrr during the
period it was closed.

She asserted that verv litt1e litter can be found on
the sidel'ralk adjacent to the tairerrr, but large emounts are pres-
ent in front of the vacant house and in the areas adjacent to the

A:
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project.

She perceives,no danger to her children or grand_children-upon lhe street.in tr6nt ;i il. taveryr. fn fact.two graldchildren, ag-e9 4 e4 2, orten-fray'ih;;",-'itil".i3a
Pf-:l :1q"f grandd.au[hter. Srre'woura-not perrj.t this ifrnere" was ganger to them or if rrthere was I nob of peopteout there.rr she also indicated that tire porice ao ilii'iio"""to nake a concientious effort io aispe""e'tire-ioiier;;"*.#-they patrol the area.

Clarence T. Jones, sole stockholder of corporategppellant, produced two petitions signed b;-ap;;";ffi;;i;"
5oo persons in support_oi. keeping triE riceirse-a';;;;;;;-6p"",includilg upwards-6f 35 signa^iurE"--oi p"""ons who had alsosigned the Tenant Associatron's petiii-on. He testiiiea-irr""mlLr.or.these persons who signed'both petitio"" 

"""-p"iro""of his tavern. He said thatl upon qeiti-nirr!; ;; ;;;;;;inforued him that the Tenant'asiocidtion's peEitio" ;;";;;_sented as_ ?n.appea1 to i'clea+-up the loiteri"e-i"-Fr;i"rieia, "not the eU.mination of his l_icei:sed tavern.
He further testified that he has never been guilty

9f^ary. crine, nor has his license ever been suspended. for anyinfraction of local or state Alcohor.ic eeverige-coniroi-n"ir-lati.ons. His establishment was ctoiea io" i Eine-;;-;-";fii"of the death of his partner pend.ing refinanci.ng to eniule-rrimto purchase saj-d dec-eased paitner'E iniL"""".
Jones aclo:owledges a loiteri.ng problem exi.sted out_sid-e th-e tavern, but deniSs it existed Eo'irre a"g";;"-i""tiii"ato by the -respondent's witnesses. He has never Eeen conti.tea

P-v u+y official of the Tenants Association or of the pra:.nii.era
Housing Authority at any time prior to the proceeaine^s h;;;i".

The flrst noti.ce Jones had that his license mishtbe in jeopgldy was the letter of Febmary t,-pii-irir]S;:nissioner Al1en subsequent to the discusiion in th;-C;nni;_sionerrs office. As a result of that discussion, ire-iool-steps to -rectify the loitering situation outside of hil-iavernano spends as ruch as 8 hours per day in that end eavor. Thi spolicy r-equired him to . -employ'an aaaitiona:- uarnaia' [o 
- 

""ir*"..him at the bar during thoie i::rtenaea perioas-r*-""p""ii-""5-""aattenpts to control conditions upon tire sidewalk. 'ge nain_-tains his efforts are_ obvi.ously iuccessfirl predicateA l,,po" tn"reduced ca1ls for assistance t-estified. to bi ih;-ciit F;ii";OfficiF]s. -F\rrther, he maintai-ns that he d6es not fina-ii--ceslreable for his business to have numbers of persons. es_peciaLly te_enagers, loitering near the eni"anc"-ii-iii'piEmir.s.He clai-ms tlat city officialE have been ieriis-itt-p-"""i5i"1-
acrequare police coverage to the area, and he has mide a nuiberof unsuccessfnl efforts to obtain an increase of same.
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r
It ls well established that the grant or denial of

an alcoholic
the Cor.rncil ,
this appeal,
part of the
cretion.
,, N.J. Super

v v. of

beverage license rests i.n the sound discretion
in the-flrst lngtance, and in order to prevail
the appellant mrst show unreasonable acti.on on

Cor.rncil, constltuting a clear abuse of such dis-

of
on
the

Councll of MaEnolia. ZA N.J. 484

Ttie dispositive issue in this appeal is whether the
evj.dence herei-n justifies the action of the Board in refusing
to renew appellant's license. Nordco. Inc..v. Newark ' Bulletin
114a, Iten 2. In analyzing the@priate to
state the applicable 1ega1 principles pertinent to a deter-
rnination hereof. Ihe tnrrden of proof in matters which lnvolve
discretion such as the renewal of a license, rests with appel-
l-ant to show nanifest error or abuse of discretion by the
issuing authority. Downie v. Somerdale, 44 N.J. Super 84 (App.
Div. 1557)

As stated in Zichernan v. Drj-sco11' 1rf N.J.L. 586,
5e7-a} (Sup. ct. 1946):-

The question of a forfeiture of anY
propertv riEht is not involved. R.S. 312i-26. it tiduor license is a privilege.
A renewal license is in the same category
as an original license. Ihere is no in-
herent right in a citizen to sel1 intoxi.-
cati.ng liquor by reta11, and no person is
entitled as a natter of law to a 1i-quor
license. No J-i-censee has a vested right
to the renewal of a license. I'ihether an
original license should issue or a license
be renewed rests in the sound discretion
of the issuLng authority. Unless there
has been a clear abuse of discretion this
court should not interfere with the ac-
tions of the constituted authorities.
Ite find no such abuse. lhe liquor busi-
ness is one that must be carefirlly super-
vised and it should be conducted by re-
putable people in a reputable nanner.
The common interest of the general pub-
lic should be the gulde post in the is-
suing and renewing-of licenses. (citations
onitted)

As early as Conte v. Pninceton, Bulletin 1JJ, I]l-em 8,
the well establighed. pifi'ffi'Te-6F-cTEd to the effect that a
Llcensee is responsible for conditions, both inside and outside
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hj.s licensed premises, caused by p
extent of such responsibillty sbe-
1149, rtem 1, wherb the otreLtor c
Hock, 1J6 N.J.L. 28, 31 (Sup. Ct.

PAGE 7.

acquires

Although the word rsufferl mav re-quire a different interpretation in thec?:9_gf a trespasser, it inposes respon-sibility on a licensee, reg-ard.1ess oi
knowledge, where there is d failure toprevent the, prohibited conduct by those
occupying the prenises with his -authorltv.

. .However, an owner of a license or privil
through his investnent an interest which is lntitl

or,vner of a license or privil_ege acquir
an interest which is entitled to sonemeasure of protection.neasure of Drotection. Tp. Connittee of_lelePood Tp: v. Brandt,

38 N.J. Sup-er 462 (app. DjilT95FFffice, wnere a rr.cense nas
b-een renewed for prior licensing periods, i refirsal to renewthereafter must be founded upon valid and substantial ground.s
g_upported by the weight of evidence. B.-B- a W. Corpoiiii.o" ".North Caldwell, BLrlletin 192j, Iten 1.

Ttri s is so because the application of fairrress hasl.ong been a hallnark in the activi-ties of this Divisjon. ----

As with all adrninistrative tribr:naLs.
the spirit of the Alcoholic Beveraae
Law and its adninistration must be-readinto the regulation. The law nr:st be
applied rationally and with a rtfair
r-ecognition of the fact that justice tothe litigant i.s always the polestar.rt

Berelman v. Camden, Bulletin .194O, Item 1

ffi. jTFL 4?Zlon' 
: olv 

" 
t goii ;

In the lnstant natter,.the wltnesses for the Council,as well ag -tFe _appe11ant, agree that a loitering situation existsin the neighborhood. The disagreement i.s as to-the nagnitud.e,
cause, and area where_ the loiterers congregate. F\rrthEr, thereis no doubt that ganbling and unsavorv 6onduct occurs on'an al-nost constant basis in the area.

The area in which this tavern is located is inhabitedby disadvantaged black residents of plainfield. There can--be
n-o. disagreement that- unenploynent is substantially high amongstthis grgup, especially the younger citj.zens. Nor'wili anvoneseri.ousJ-y disprrte 

_ 
that the state or New Jersey currentl-v iras oneof rrle hj.ghest rates of Lrnenplolnment in the nation.

Appel-lant established that there exists linited re_creational facilities for the residents of the area. It ii arl

patrons thereof. As to the
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. (trnderscore
2130, Item 3.

unfortunate fact that r:nder the conditj-ons prevaili-ng ' loi-
terinE and the attendant problens inevitably result. The li-
censeE has no control whatsoever over these forces. Ttre re-
quireroent that he be responsible for conditions both within ard
riithout his licensed pre-mises must be tenpered by the realities
that exist ln each case. I have heard only linited testimony
that would reasonably tie these conplained of conditions to the
activities of patrons of the tavern.

T'he operative standard is whether there ls a failure
of a licensee to prevent disorderly activities.outside of the
preni ses
laaea)
P1ain1y,

are causeo th
ty to superwise

or police the activities of t tavern patrons
his establistmen

or police the activitj-es of persons who are no Eavern paErons
ner-ely because they are l-n close proxinity to his establishlent.ner-ely because they are l-n close proxinity to his establishlent
Nor should arry coromunity disregard its obligation to adequately
oolice an area nerelv because there exists one or more tavernspolice an area nerelv because
wtttrin it. The obligation of xoaintaining the peace and well-
being of the inhabitants within a given area does not shift fron
the mr.rnicipality to licensees rnerely because their tnrsiness is
the dispensing of alcoholic beverages.

The area in which subject taverrr and houstng projects
are located ls the area in which civic disturbances occurred
after the tragic murder of Martin Luther KLng, Jr. The City
fathers of Plainfield nust be aware that a heavier concentration
of police effort is required in this area than in other areas
within this City, i-n order to naintain peace and protect the
inhabitants.

f find, as a fact, that the nuisance situation des-
cribed is more attributable to the socio-economic conditions
ertant within the area, than the management and operation of
the subJect licensed premises. I fnrther find that the appel-
lant has nade a serious and strenuous effort to alleviate the
condltions once it was forcefully brought to its attention by
Director Allen. F\rther"more, the statistics prepared by the
Police Department tend to establish the ability of appellant
to upgrade supervision of its preroises. It is regrettable
that the yearly renewal of licenses occurred before an adequate
trial peri.od elapsed.

Although the initial detersination to grant or deny
the subject application to renew the liquor license rested
so1e1y withlng the discretion of the local issuing authority,
I am ni.ndful of the Police Chiefrs reconmendation to the Com-
missioner, and the Commissioner I s recomnendatlon to the 1ocal
lssuing authorlty, that the license be renewed. The professional
opinion of these two officlals, who are charged with naintaining
and preserving 1aw and order wLthin the City of Plainfie]-d, has
nade a substantial inpression upon ne. Coupled with the fact
that there have been no prior disciplinary proceedings, con-
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ferences or vrarnLng, aave the one that occurred earlier in theyear, I conclude that the actlon of the Council 1n refirslnE to
renew the appellantr e license wae too precipltlous and undilysevere. ltre Cor.srcil failed to accord due r-egard to fundanental
fai.rness 1n thls matter.

- I flnd, as a fact, that the appel-Lant has net the
burden of establishlng that the Cor,rrcil- acted erroneouslv,
pursuant to RuIe 5 of State Regul-ation No. 15, and reconh6nd.that the action of the Councll be revereed. I:: recostitionof the obvious problen 1n the area, and consistent wfth appeJ--
l-antrs recognition of requlred patrol_ deterrents, I furthai
reconmend that the lLcenBe renenal be nade ercpressly to the
foJ-lowing condltLon:

A uniformed professional security guard
shall be engaged to patrol the outslde
of the prenises and lmedlately adJacent
areas durlng the hours of 7:OO p.n. r:ntilcloslng, to curtail breaches ol the peace,
the use of abuslve langtrage, J-ittering,loltering, accosting oi lrtnoc ent passeis$,
ganbllng and glnilar acts offending the
pub11c senslbl-lity.

In recommending that the appellant be glven another
opportunity to dernonstrate lts worth-lness to hold a llcense. sub-jgct to the.attached epecial condition, I, ln no wise approveof ltrs-past fallure to provide adequate super:rrlsion uniff itrealized that lts llcense was ln Jeopardy. -

In the event appellant falls to naintaln and super-vise the publlc areas adjacent to ltf e taverrr ln a namer- con-sistent with that reasonably erqrected of a 1lcensee, lt is
e:q)ected that the Councll wt1l instltlrte disciplinary proceedingsto affect the. suspenslon or revocation of the bald tic-ense, in -
accordance with the provlsion of N.J.S.A. 31 z1-j1

No wrltten E<ceptions to the Hearerrs Report wereflLed pursuant to Rule 14-of State Regul-atlon No. i5.
Ilgvlng carefirlly consldered the entire record herein,

1-ncludlng the transcrlpt of the testlnony, the e:rhlblts and the
Hea.rerr s Report, I concur in ttre findineb and reco&nendations ofthe Hearer and adopt then as ny concluaions herein.

Accordlngly, 1t la, on thls lOth day of Febnrary, 19T9,

ORDERID that the action of the Clty Council of the Cityof Plalnfield be and the sarne le hereby reveised, and the appeal



PAGE 10 Bul,r,grrN 2290

herein be and ls hereby dlsnissed; and lt i.s further
ORDERED that the City Council of the City of Plainfield

be and the same is hereby directed to renew appellantt s Plenary
Retail Consumption License C-1 for the 1977-74 license term, in
accordance with the application filed therefore, expressly sub-
ject to the inposition of the fol1owing speclal condition arurexed

A uniforued professional security guard
sha1l be engaged to patrol the outside of
the prenises and innediately adjacent areas
during the hours of 7:00 p.n. until closing,
to curtall breaches of the peace, the use
of abusive language, littering, loiteringt
accosting of in::ocent passersby, gambling
and similar acts offending the public sensi-
bi]-itv.

Joseph H. Lerner
Director
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2. APPEIIATE DBCISIONS - HANK O 'TOOI,E,

Strow Cause was entered

Ililc. v. IIILFORD.

ON APPEAL

coNcl.usroNS
artd

ORDER.

PAGE 11.

Hank OrToole, Inc.,
t/a Brookslde Inn,

Appellant,

The Mayor and Comnron
Council of the Borough
of Milford,

Respondent.

Bernhard, Drrst and Dilts, Esqa., by Edrund R. Bernhard, E6q.,Attorneys for Appellant.
Morrow and _Benbrook, Esqs., by Donald W. Morow, Esq.,
Attorneys for Respondent.

BY THE DIRECTOR:

Ihe Hearer has filed the fol-Lowing reiort herein:
HE.ARM.IS REPORT

This is an appeal fron the action of the Mavor and
Com'non Councll of the Borough of Milford (herelnafter Council )which, on May 2, 1977, denled appeJ_lant's-application to renewits plenary retail consumption license for tLe 19TT-TB licenslngyear, as a result of a faiLure to gecond a motion introduced ro
approve said applicatlon.

.. _ ltre.apaellant contends in its petltion of Appealthat the Councilt s action was arbitrary, caprlcJ.ous, ui:ieason-
able and illega1.

Ihe Cormcil, ln lts Answer, denj.es the substantiveallegatlons of the appellant's Petltlon.
Upon the fiung of the witbin appeal an Order to
was entered by_the Director on June 8, 1977, why theSrroxr Cause was entered by the Director on June 8, 1977, why the

ap-pelLantrs license should not be extended pendiirg det6rmiiration
9! the appeal. In addltion thereto, an ad tntefli ertenslon of
lLcense was granted to appellant pendlngThETGffir date of the
Order to show cause and fr.rrther oider oi the Dlrector.Order to show cause and further oider oi the Dlrector.

to Rule
forded
negges .

Councll

A de novo hearing was held ln this Dlvision pursuant
.5 of SEaFFegulati5n No. 15, wlth fir1l opportuirlty af-the parties to lntroduce evldence and crosi-examJne- wit-

The nlnutes of the reguLar nonthJ_y neeting of the
heLd on l(ay 2, 1977, dlsaloaes the f-o1lowlng-action with
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regard to appeUantr s application to renew lts license:

Johnson.

RESOLVED BY TIM MAYOR AND MILFORD BOROUGH
COITNCIL that the application of Hank OrTool,
fnc. for the renewal of a P1enary Retail Con-
sumption License for 1977-78 is hereby ap-
proved by said Council at the regular neeting
of Cor.rncil held on May 2, '1977' arLd

BE IT FURTHER. RESOLVED that the Borough
Clerk be hereby authorized to endorse said
Lic ense .

There being no notion to adopt ' this ap-
plication was denied - Attorney Morrow said
rryou are only prolonging the agony. The
A.B.C. is going to renew Lt anyway. tr To
which Mr. Godor,rn replied, nl{e11, then Iet
the A.B.C. do it! Werre not going to do it.rr

Michael Henry O'Too1e, the sole stockholder of cor-
porate appellant, testified Ln reference to an issue raised here-
in of receipt of notice of denial of appellantrs application that'
he telephoned the Borough Clerk and requested that she prepare
a letter evidencing the action taken by the Council on May 2, 1977.
He inforned her that he would plck up the letter at her office,
r,vhich he did on llay 9, 1977. He steadfastly denied, rmder cross-
examination, that he received the letter, which is dated May 5th'
1977, W maj-l-.

Veryra P. Ifinn, Borough Clerk, testified in behalf of
the Council and confirmed the telephone call fron l'[r. OrToole.
She advised hin that she tt. . .had a lot of things to attend to
fron the meeting.It He then asked her to call him when the letter
vras ready.

She stated that she calIed him on the day the letter
was prepared, May 5, 1977, and when he failed to pick it up, she
posted it at the end of the day.

I
Before considering the substantive aspect of the ap-

pea1, the procedural question of tineliness of filing of the
appeal nust be resolved. Shoulcl it be determined that the ap-
peal was filed untimely, the Division would lack jurisdS.ction
in the matter. and Ch

, 80 N.J. Super. 19t;-ist Church of B]-oomfiel
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N.J.S.A. 33,1-22 provides in relevant paru:

If the other
refuse to issue

shal1

I therefore find that the , which was filed on
June 8, 1977, vas timely. See
ownshi 1:A7l

non-returrrable filing fee of $5O.OO. ap_peal to the director froro the action o?the issuing EiTE6Eil:rrty. (nrnphasis added)

It ls obvious from the testimony that, in either ver-sion testlfied_to, the aforesaid statutory- provision would notbar consideration of the appeal. Effective- personal notice was
on {ay 9, 1977. The notice a11eged1y mailed-was by regrlar, notregistered nail , and, thus, ineffective to co.tnenc6 th6 app6alperiod.

II
ft ls undisputed that the motion to grant appellantrsapplication for renewal of its license was nevei acted* iroon inthe absence of a second to the motion. llre matter was nLrr."

consi.dered on lts nerlts.
N.J.S.A. 13:1-24 states as fo]-]-ows:

It shal1 be the duty of each other j-s-
suing authority to recej.ve applications for
such licenses as such other lssuinE author-ity is authorized to lssue; to inv6stiEate
applicants and to inspect prenises soultrtto be licensed; to conduct public hearinos
on applicationi ana- revo".tio"Il -t;-;il;;.pri-narily the provisions of this chapter
and the ruLes and regulations so far- as the
same pertain or refer to or are in any way
connected with retail licenses, except p1i:-
nary retail transit lj.censes; io natirtain
proper records; to keep firll_ and correct
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authority.

Clearly the Council falJ-ed to follow the duty inposed
upon it by the legislature. While it is an established prin-
clple that, the Director should not substitute his judgement for
that of the 1ocal board, or reverse the ruling if reasonable
support for it can be forrnd in the record' Lyons Farms Tavern,
rn-c-. v. Mun. Bd. of A1c. Bev.. Newark, 55 Nffi3-(TToT,

ing having taken Place at
the loca1 1eve1, with a factual record subject to review. No
such record exi-sts herein.

Rule 9 of State Regulation No. 2, as amended and ef-
fective September 8, 1977, states in regard to applications or
renewals of license:

No hearing need be held if no written
objection shall be lodged and the i.ssuing
authority determines to approve the appli-
cation, but this ln no way relieves the is-
sui.ng authority fron the duty of naking a
thorough investigation on its own initiative.
However, the issuing authority shall not
disapprove the application without fi"st af-
fording the applicant an opportunity to be
heard, and providing the applicant with at
least five days notice thereof. The hear-
ing need not be of the evidentiary or trial
type; and the burden of establishing that
the application should be approved sha1l
rest with the appllcant. In every action
adverse to any applicant or objector, the
issuing authority sha1l state the reasons
therefor.

The changes ln this section nerely codify Division
policy in existence prior to the recent revision.

I recommend that the natter be rexaanded to the loca1
issuing authority for a hearing on the nerits, with fir1I op-
portunity afforded the appellant to introduce evidence on its
behalf and cross-examine witnesses. Further, I recomnend that
the Division retain jurisdiction and that the extension of
appellantt s llcense, granted by the Dlrector by order of Jrme 8,

- BI'LLETIN 2290

rninutes; and to do, perforn, take and
adopt alJ- other acts, procedures and
nethods designed to insure the fair, im-
partial, stringent and conprehensive ad-
mlnistration of this chapter ' The enrmer-
ation of the above specific duties shall
not be constrrred to linit or restrict in
any vtay the general authority given by
this chapter to each sald other issuing

-4-
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1971, be contlnued pgpdllg flna1 d.eterrnlnation of the r.atter,or ftrther Order of the Dtrector.

Concluslons and Order

tfrltten Bcceptlons to the Hearerr s Report were filedby the ?Fpe1_1alt, _and further, Oral- Argr:nent was-held before me,pursuaat to Rule 14 of State Regr,rlatioi No. 15.

In lts D<ception, the appellant is in accord with thefindings of fact and conclusions d-eiived therefrom ln the Hearerr sReport.. However, it disagrees with the reconmendation of theHearer that the matter be-renanded to the council rrfor a hearingon the merits. rl

.. Hlyl$ analyzed and assayed the transcrlpt of the testi_nony'.the exhiPits' the.Hearerrs Reiort, the Bceptions filed there-ro and.tfle orar- argument, r am unable to accept that portion of theHearer's recornnendation that the natter be remanded for a furtherhearing.

Ihe procedure followed by the Council wasof the requirenents of Rule 8 of St-ate Regrlation No.were stated for its fallure or refusal to-act on thetlon, exgept that the transcript reflects the remark
man to ttlet the A.B.C. do it.[

Based on the record before ne, 5.t ls agreed by bothco'Tsel for the_partles that nothing appears to nEgate flvorable
?ltion on appellantr s ap. plication for ienewal. F\rither"rcore, at
!ne,$ ??Xg, hgarlng ]n.tnfg Division, the councll had an opfortr.rnityto introduce auch substantive evldence to justlfy its denlbl of the-said application. Ihls was not done.

Accordingly, f sha11 order that the CounciL be dlrectedto renew the said license for the 19TT -Tg license term, Ln accor_
dance with the applicatlon filed therefor.

If, ln fact, the appellantr s conduct of the licensedprenlses bottoned its actlon, the Councll nay, at any tirne, instl-tute_discipllnary-proqeedings in accordance i.'ittr N.J:S.A. 33.1-11and State Regulatlon No. 16. I find that lts action, in eiiect-
denying appellantt s appllcation for renewal for no er(Dresseo rea-
:9n^1s p% se, arbitrary and unreasonallg. Tlrus, the iroper remed.yls to reverse and order the renewal of the appellant'i license foit}le 1977-78 Llcense tern.

Accordingly, it is, on this 22nd day of Febnrary, 1g7g,

ORDRED that the action of the respondent !{avor and
Connon Councll of the Bo-rough of Mil_ford Ue ana the sanL is herebyreversed; and 1t ls firrther

a clear breach
2. No reasons

said applica-
of a Councll-
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ORDERED that the said Mayor. and Conmon Council-be and

is hereby aireJtea tii-i"tidr" ttre-sutiect license for the 1977-78

license terr' in """i"aut"u 
witfr tn6 application filed therefor'

-"ri-iip""-p;F.n{ uy iirE appei:_"nt of tl-e required filing fees.

1-"


