
MacCrellish & Quigley Co., Printers, Trenton, N. J.

N E W  J E R S E Y

Court of Errors and Appeals

T h e  B o a r d  o e  Co n s e r v a t i o n  
a n d  D e v e l o p m e n t ,

P laintiff, Appellant, 
vs.

Pet er  Y. Veed er ,
D efendant, Appellee.

On Appeal from 
the Supreme 
Court.

Brief of Plaintiff, Appellant.
STATEMENT OF FACTS.

This case involves the construction of Section 11 of 
an act of the Legislature of the State of New Jersey 
entitled “An act for the appointment of firewardens, 
the prevention of forest fires, and the repeal of sundry 
acts relating thereto,” approved April eighteenth, one 
thousand nine hundred and six (2 Comp. S ta t. 2332), 
as amended by act approved March fifteenth, one thou-
sand nine hundred and eleven (P . L,. 1911, p. 52).

The action was originally commenced before a jus-
tice of the peace to recover a penalty for violation of 
the statutory provision above mentioned, and resulted 
in the conviction of the defendant. From this convic-
tion an appeal was taken, and on the trial of the appeal
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a judgment of nonsuit was entered. The record was 
removed to the Supreme Court by writ of certiorari, 
and the judgment of nonsuit was affirmed.

The charge against the defendant, as. appears from 
the Complaint (Case, page 6), was that on the twenty- 
fourth day of April, A. D. nineteen hundred and 
twelve, “he set fire to, burned and caused to be burned, 
wasteland, brushland and forest land, located in the 
Township of Berkeley, in the County of Ocean.”

Pursuant to rule of the Supreme Court, the Common 
Pleas Court certified all of the evidence found in the 
case. It appears from: this evidence (Case, pages 16 
to 20) that on the day in question the defendant started 
to burn his salt meadows, located as shown on the 
diagram (Case, page 19), south of the line “A, E”; 
that he set fire at the point indicated by “A” on the 
diagram when the wind was from the west; that the 
meadows adjoining him; east of the line “A, B” and 
north of the line “A, E” had a short growth of grass 
upon them; that the fire crossed over the line “A, E” 
and burned in the field containing the short grass; that 
while defendant’s helper was whipping out the fire in 
the field containing short stubble, at the point marked 
“X” on the diagram, and while the defendant himself 
was whipping out the fire in a fringe of old grass along 
the ditch running from “A” to “B” the wind shifted 
and the fire went across the ditch and burned the grass 
at “C” and reached the woods at “W”. After the fire 
reached the woods it became a very extensive forest 
fire (Case, page 16, line 12:; page 17, lines 18—20). 
The defendant, after the fire, when questioned by the 
warden concerning the fire, said: “It was a case of 
bad judgment; I had no1 right to burn my meadow 
a day like yesterday, and I ought to have had more 
than one man; it was my fault, and I will take my 
medicine like a man, only just go as easy on me as 
you can.” (Case, page 18, lines 15 2°-) And,
further, that the trouble was a shift of the wind from
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west to south, and the “dumbness” of the man he had 
helping him.

It appears, therefore, that the defendant failed to 
confine the fire which he set in his meadow to that land, 
but that it escaped to1 adjoining land and to the wood-
land, causing a destructive forest fire, and that the de-
fendant admitted that this escape was due to the selec-
tion by him of an unsafe time for the burning of his 
meadows and to his failure to provide sufficient assist-
ance to enable him to control the fire.

It appears further from the return to' the Rule to 
Certify that the nonsuit in this case was granted by 
the Common Pleas Court “upon the ground that the 
fire which was charged in the suit of plaintiff, appellee, 
was not actually set or caused to be set by the defend-
ant, appellant, in any wasteland, brushland or forest 
land, and that, therefore, Section 12 was not violated.” 
The opinion of the Supreme Court is printed on pages 
22 to 24 of the Case. Prom' this opinion it appears that 
the Supreme Court affirmed the judgment of the Com-
mon Pleas Court upon a somewhat different ground, 
Mr. Justice Kalisch, who wrote the opinion, stating 
that:

“We think that in order to hold the defend-
ant accountable under section eleven of the act 
it was essential that it should have appeared 
that the causing of the woodland to be burned 
was his intentional act.”

Reference was also made to the case of S ta te  Board  
o f Forest P ark R eservation Com missioners v. M c- 
Closkey, reported in 87 N . J. L . 470, which was an 
action brought for the recovery of a penalty for viola-
tion of the same section of the same act, and decided 
at the same term.

The specifications of reasons for reversal appear in 
the Notice of Appeal, on pages 1 to 2 of the State of 
the Case.

Appellant contends that the facts proven by it show



4

a violation of the statute on the part of the defendant 
and appellee, and that the judgment of the Supreme 
Court affirming the judgment of nonsuit was, there-
fore, erroneous.

. ARGUMENT.

jj

T p i e  A c t i o n  i s  a  C i v i c  A c t i o n  a n d  t h e  L e g a l i t y  
o e  t h e  J u d g m e n t  o e  N o n s u i t  D e p e n d s  u p o n  t h e  
R u l e s  A p p l i c a b l e  t o  C i v i l  A c t i o n s .

In F o r e s t r y  B o a r d  v. M c C lo s k e y ,  87 N .  J. L ., at page 
476, it- was stated by the Supreme Court that the 
statute upon which the action to recover the penalty in 
this case is based is a q u a s i  criminal one. While the 
purpose of the statute is to some extent, at least the 
punishment of the offender, the procedure is neither 
criminal nor q u a s i  criminal, but civil, and the rules of 
trial procedure peculiar to civil actions apply thereto. 
See B r o p h y  v. P e r t h  A m b o y , 15 V r .  217, ( C o u r t  o f  

E r r o r s )  ;  M i n a r d  v. D o v e r  S ’C. G a s  C o . , 68 A t l .  R e p .  

910; B o a r d  o f  H e a l t h  v. V a n D r u e n s ,  77 N .  J. L. 443; 
M c G u ir e  v. D o s c h e r ,  36 V r .  139; R u t g e r s  C o l le g e  

A t h l e t i c  A s s o .  v. N e w  B r u n s w ic k ,  26 V r .  279.
In each of the cases above mentioned the procedure 

was summary; a sworn complaint was filed, summons 
or warrant was issued, and hearing was held without 
the filing of any pleading's, execution issued against the 
goods and chattels and body, and in all respects the pro-
cedure was substantially identical with that in the case 
at bar.

In the VanDruens case, s u p r a ,  Mr. Justice Minturn 
said, of substantially the same procedure as in this case: 

“The second and final objection urged by the 
prosecutor is that the Court directed the. jury 
to find a verdict against the prosecutor and in 
favor of the state board, thus depriving the
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prosecutor, as he alleges, of his right to a jury- 
trial. This claim to the right of trial by jury 
is based upon the contention that as the pro-
ceeding s u b  j u d i c e  was to. recover a penalty it 
was at least a q u a s i  criminal prosecution and not 
a civil action, but the adjudications of this court 
are to the contrary. (Citing cases.)

“The status of the proceeding having been re-
peatedly adjudged to be a civil and not a crimi-
nal character it follows that the rules of pro-
cedure peculiar to the civil jurisdiction were 
applicable in the trial of the cause.”

See also C . B .  •& Q . R y .  C o . v. U . 220  U . S .  559, 
578, in which Mr. Justice Harlan said:

“It is a settled law1 that a certain sum, or a 
sum which can readily be reduced to a certainty 
prescribed in a statute as a penalty for the vio-
lation of law, may be recovered by civil action 
even if it may also be recovered in a proceeding 
which is technically criminal. H e p n e r  v. U . S . ,  

2 13 U . S .  13, 18. In, this case it was also held 
that it was competent for the trial court, even 
though the action was for a penalty, to direct a 
verdict for the government, the Court saying 
that, ‘it is fundamental in the conduct of civil 
cases that the court may withdraw a case from 
the jury and direct a verdict according to the 
law, if the evidence is uncontradicted, and raises 
only a question of law.’ ”

The well-known, rule with regard to granting: a non-
suit is stated by Mr. Justice Trenchard, speaking for 
the Court of Errors in W e s t o n  C o . v. B e n e c k e ,  82 N .  J . 

L. 448, in the following language:
“A motion for nonsuit admits the truth of 

the plaintiff's evidence and of every inference of 
fact that can be legitimately drawn therefrom, 
but denies its sufficiency in law. H a y w a r d  v. 
N o r t h  J e r s e y  S t .  R y .  C o . , 45 V r .  648. Where
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the evidence and the inferences reasonably aris-
ing* therefrom will support a verdict for the plain-
tiff a motion for nonsuit must be denied. Day- 
ton v. Boettner, ante. p. 421.”

This case also states that the rule is the same in 
cases tried before the court without a jury as in cases 
tried with a jury. See also N . J. School Church Furn. 
Co. v. Board o f Education, 5.8 N . J. L . 646. (Court 
of Errors and Appeals ), in which it is said:

“The facts of the case are not in dispute, 
being for the most part the written communica-
tions bétwéen the parties or the entries in the 
minutes of the defendant. This circumstance 
does not, however, of itself, create a question 
of law for the court, since if indisputable facts 
admit of two inferences, one favorable and the 
other unfavorable to the plaintiff, a question is 
presented that calls for the opinion of the jury.” 

If, therefore, there was any evidence offered on be-
half of the plaintiff showing* that the defendant violated 
the statute in question, or from; which it could reasonably 
be inferred that the defendant-violated the statute, the 
judgment of nonsuit was erroneous.

II.

T h e  D e f e n d a n t  B u r n e d  a n d  Ca u s e d  t o  b e  
B u r n e d  F o r e s t  L a n d , w i t h i n  t h e  M e a n i n g  o e  
S e c t i o n  i i  o e  t h e  S t a t u t e .

Section 11 reads as follows:
“No person shall set fire to or burn, or cause 

to be burned, any wasteland, bru'shland or 
forest land, but nothing in this section shall be 
interpreted to forbid any person from: setting a 
back fire, or ground fire, or a surface fire, upon 
his own property to protect the same; provided, 
however, if such fire be permitted to escape, or
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does escape, to adjoining1 property, then the per-
son setting such fire, or causing it- to be set, shall 
be deemed to have violated the provisions of 
this section. Any firewarden, however, shall 
have the power to- set, or direct to be set, a,ny 
back fire. In any township in which a fire serv-
ice is established, any person who shall find a 
fire burning in the forest, or where forest is 
endangered, shall immediately extinguish the 
same, or, being unable so to- do, shall notify a 
firewarden.” .

It was proven that the fire which burned a large tract 
of woodland was communicated from; defendant’s land 
and was started by him in his meadow, and that the 
spreading of the fire was due to natural causes rather 
than to the intervention of another person. The admis-
sion of the defendant that he should not have burned 
his meadow at that time, and in that manner, without 
more help to assist him in controlling the fire (Case, 
page 15, lines 1 to 20), hi's act in pointing out to the 
firewarden the course which the fire had taken (Case, 
page 15, lines 16 and 17), and in showing the warden 
where the fire escaped from his control and spread to 
the forest land, all show not only that the fire which 
the defendant started in his meadow was the cause of 
the burning of the forest land and wasteland, but that 
the defendant’s lack of care was ¡at least in some degree 
responsible for the escape of the fire.

The section prohibits not only setting fire to and 
burning wasteland, brushland and forest land, but caus-
ing such land to be burned. The defendant contends 
that since the fire was not actually set in woodland, 
but was set in a meadow near such woodland, the stat-
ute was not violated. Even if there were support for 
the defendant’s contention that #he setting of a fire in 
a meadow, which spread to adjoining woodland, is not 
setting fire to woodland, such an act is certainly burning 
woodland and causing it to be burned, if the fire set in \
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the meadow spreads without the intervention of any 
othej; person and through natural causes to the wood-
land.

As to whether or not the act of the defendant was 
the proximate cause of the burning of the woodland, 
some 'of the cases dealing with the liability of railroad 
companies for fires indirectly communicated to adjoin-
ing property from their locomotives are in point.

In the case of D e l . ,  L a c k .  &  W e s t .  R .  R .  C o . v. S a l -

m on ,, io V r .  300, a t  p a g e  307, this. Court held that in 
an action against a railroad company for the recovery 
of damages for negligently starting a fire it was imma-
terial whether the fire was started on the plaintiff’s 
land or on the property of a third person, if the fire 
was communicated from1 its place of origin to the land 
of the plaintiff. In thi's case the contention was made 
that the railroad company was not liable for injury 
done to lands not adjoining the right of way of the 
railroad because such injury was remotely and not 
proximately connected with the escape of the fire from 
the engine. This contention was not sustained.

In the case of G o o d m a n -  v. L e h ig h  V a l l e y  R .  R .  C o .,  

82 N .  J . L .  450, a fire had been started in the barn of 
one Goodman by a spark from the engine of the de-
fendant company; buildings belonging to one Mays 
were located about 1,180 feet away from this building. 
Fire was communicated to these buildings from the 
Goodman fire. The railroad company contended that 
they were not liable for the destruction of Mays’ build-
ings. The Court of Errors held that since the evidence 
showed that the fire was communicated from: Good-
man’s buildings to Mays’ buildings, there was no doubt 
as to the responsibility of the railroad company.

See, also, the case of W i l e y  v. W . J . &  S .  S .  R .  R -  

C o . ,  44 N .  J . L . ,  a t  p a g e  251. In this case it was in-
sisted by the defendant that inasmuch as the burning 
of plaintiff’s woods was caused by a fresh outbreak 
of a fire started by a spark from an engine of the de-



fendant, that the defendant was not liable for such burn-
ing, because if the tenant to whose attention the first 
fire was called had extinguished it, the woods would not 
have been burned. The Supreme Court held that the 
starting of the fire by the engine of the defendant was 
the proximate cause of the burning, and that the de-
fendant was liable therefor.

The cases above cited are actions brought to recover 
damages for negligence, ¡and not actions to enforce a 
penalty for violation of a statute. They are cited, 
however, because in these cases it was held that the 
starting of a fire on lands of ¡a third person, at some 
distance from the lands of the plaintiff, was the proxi-
mate cause of the damage done on lands of the plain-
tiff, although the fire was not communicated directly 
from the defendant’s engine to any property of plain-
tiff. By these decisions the Supreme Court and this 
Court have held that when a fire is actually started the 
person starting that fire has caused the burning of 
every object to which that fire is communicated by 
natural causes, without the intervention of third per-
sons. This being true, how can it be said that there 
was no prima: facie proof that the fire started by the 
defendant in this case was not the proximate cause of 
the forest fire, or that the defendant did not cause the 
forest land to be burned within the meaning of Section 
eleven ?

See, also, Ingersoll •& Q uigley v. Stockbridge and 
Pittsfield R . R . Co., 8 A llen  4 3 in which it was held 
that in an action brought under a statute of the State of 
Massachusetts, which provided that every corporation 
shall be responsible in damages to any person or cor-
poration whose buildings or other property may be in-
jured by fire communicated by its locomotive engines, 
proof that the fire was communicated directly from the 
locomotive of the defendant to a barn belonging to one 
Ingersoll and spread through an intervening shed to 
the barn of Quigley (the plaintiff), was proof that the



fire was communicated from, the locomotive to the barn 
of Quigley, although no fire was directly communicated 
from the locomotive to Quigley’s property.

III.

I t  w a s  N o t  N e c e s s a r y  t o  P r o v e  t h a t  t h e  De-
f e n d a n t  W i e e u e e y  o r  I n t e n t i o n a e e y  S e t  F i r e  t o  
a n d  B u r n e d  o r  Ca u s e d  t o  r e  B u r n e d  t h e  F o r e s t  

La n d , e t c .

The judgment of the Supreme Court rests upon the 
assumption that proof that the defendant did the acts 
prohibited by the language of the statute is insufficient 
unless supplemented by proof that the defendant’s acts 
in doing the prohibited thing were wilful and inten-
tional. In other words, the Supreme Court construed 
the statute as though it had read: “No person shall 
wilfully set fire to or burn or cause to be burned.”

In the opinion in the M c C l o s k e y  c a s e , 8y  N . J . L .  4 7 ° ’ 

reference is made to the opinion of this Court in the 
case of H a i s t e d  v. S t a t e ,  41 N .  J . L .  552, as authority 
for the statement that in expounding a penal statute, 
reference must be had to its context and effect so that 
such construction may be given it as will prevent the 
act from being run into absurdity. The Supreme Court 
quotes from the opinion of Mr. Justice Swayze in S ta te  

v. K u e h n l e ,  85 N .  J . L .  220, commenting upon the 
opinion in H a i s t e d  v. S t a t e ,  s u p r a ,  as follows.

“It was held that in that case that with re-
spect to' statutory offenses the maxim that crime 
proceeds only from a criminal mind does not 
universally apply. But the great Chief Justice 
who spoke for this Court in that case was too 
acute and accurate to fail to1 perceive and call 
attention to the fact that the real question is one 
of statutory construction. The Legislature may, 
if it will, make an act criminal without regard to
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the criminal intent; the question is, has it done 
so ?”

With the general rule of law, as stated by the Supreme 
Court in the McCloskey case, the appellant is in entire 
accord. It is submitted, however, that the Supreme 
Court erred in the application of this rule to the statute 
then under construction.

Halstead  v. State, supra, is the leading case in this 
State on this subject. In this case, Chief Justice Beas-
ley said:

“Nothing in law is more incontestable than 
that with respect to statutory offenses, the maxim 
that crime proceeds only, from a criminal mind 
does not universally apply. The cases are almost 
without number that vouch for this.”

After reviewing a number of cases, the learned Chief 
Justice makes the following statement of the controlling 
rule (italics ours) :

“Now these two1 classes of cases diverging as 
they do, and seemingly standing apart from each 
other, may at first view appear to be irrecon-
cilable in point of principle, but nevertheless such 
is not the case. They all rest upon one ground 
and that ground is the legal rules of statutory 
construction. None of them can legitimately 
have any other basis. They are not the pro-
ducts of any of the general maxims of civil or 
natural law. ¡Oh the contrary, each of this set 
of cases is, or should have been, the result of 
the judicial ascertainment of the mind of the 
Legislature in the given instance. In such inves-
tigations the dictates of natural justice, such as 
that a guilty mind is an essential element of 
crime, cannot be the ground of decision, but are . 
merely circumstances of weight, to have their 
effect in the effort to discover the legislative pur-
pose. As there is an undoubted competency in 
the lawmaker to declare an act criminal irre-
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spective of the knowledge or motive of the doer 
of such act, there can be, of necessity, no judi-
cial authority having power to> require, in the 
enforcement of the law, such knowledge tor 
motive to be essential. I n  su \ch  in s ta n c e s  th e  e n -

t i r e  f u n c t i o n  o f  th e  C o u r t  i s  to  f in d  o u t  th e  in -

t e n t i o n  o f  th e  L e g i s l a t u r e  a n d  to  e n f o r c e  th e  la w  

in  a b s o lu te  c o n f o r m i t y  to  s u c h  in te n t io n ,  a n d  in  

l o o k i n g  o v e r  th e  d e c id e d  c a s e s  o n  th e  s u b je c t  i t  

w i l l  b e  f o u n d  th a t  in  th e  c o n s id e r e d  a d ju d ic a -

t i o n s  th i s  i n q u i r y  h a s  b e e n  th e  ju d i c i a l  g u id e .”

And again at page 596':
“The course of the inquiry, therefore, has led 

to this point: Is there anything in the language 
of the statute now to be construed, or in the leg-
islative design displayed in it, or in the conse-
quences, if its terms are construed strictly, by 
force of which this Court can limit its operation 
to those only who act with Consciousness of 
violating the law.”

The rule laid down in this case is the rule which has 
been followed in subsequent decisions both in this Court 
and in the Supreme Court.

In W a t e r b u r y  v. N e z e to n ,  50 N .  J . L .  534, the Su-
preme Court considered the act of 18S6, regulating the 
sale of oleomargarine. Speaking of this statute, the 
Court, by Mr. Justice Dixon,, in t e r  a lia , said:

“The prohibition is, in clear and simple terms, 
against the sale of oleomargarine colored with 
annatto. Unless, therefore, there be discover-
able, in what may be deemed the general design 
of the Legislature, an intention to limit this lan- 

, guage to cases where the seller is shown to be 
cognizant of the character of the article sold, the 
terms of the statute should be effectuated. This 
general design, as declared both in; the title and 
in the body of the act, is to' prevent deception in 
the sale of oleomargarine, and if we have regard



to the public sentiment out of which the law 
sprung, it was, we think, not only to avoid for 
the sake of purchasers, the danger of their buy-
ing oleomargarine under the belief that it was 
butter, but also1 thereby to secure to1 the manu-
facturers of butter those advantages which fair 
and open competition would afford. The object 
was not to punish acts intrisically wrong, but 
to prevent acts which in their results: operated 
unjustly upon others. This object would be 
thwarted if sales could be made with impunity 
by those ignorant of the ingredients of the arti-
cles sold.”

See, also, Bayles v. N ew ton , 50 N . J. L ., at page 
5531 Cigarmakers’ International Union v. Goldberg, 
70 N . J. L . 488.

In N ew ark  v. E ssex  Club, 53 N . J. E. 99, an action 
was brought before a police justice to recover a pen-
alty for the alleged illegal sale of liquors by the Essex 
Club, in violation of the act regulating the sale of 
liquor, passed March 7, 1888 (P . L . 1888* p. 141). The 
Supreme Court, by Mr. Justice Van Syckel, said:

“In my judgment it is wholly immaterial and 
not a legitimate subject of inquiry whether an 
intention to violate or evade the law was present 
or not. dntent constitutes no' part of the offense. 
A simple question is presented whether the act 
expressly inhibited has been done. If so, the 
presumption of wrongful intent is present and 
cannot be controverted.”

In V andegrift v. M eihle, 66 N . J. L . 92, it was held 
that with regard to the statutory offense of selling 
adulterated milk intent to violate the law was not an 
essential ingredient in the offense.

Speaking of this the Court said:
“There is nothing in the law' or in the char-

acter of the forbidden act which indicates a leg-
islative intent to1 make guilty knowledge a cir-
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cumstance necessary to be proven. If such a 
provision! is engrafted upon the statute by judi-
cial interpretation it would furnish very slight 
protection to the public.”

See Jaycox  v. U. S ., 107 Fed. Rep. 923.
In C., B. &  Q. R . R . Co. v. U. S ., 220 U. S. 559, 

the Supreme Court of the United States held that the 
Safety Appliance acts of March 2, 1893, and March 2, 
1903, imposed an absolute duty upon: the carrier, and 
that the penalty imposed by those acts could not be 
escaped by the exercise of reasonable care, arid the ab-
sence of intent to1 violate the law. Referring to the 
omission of Congress to make knowledge and diligence 
on the part of the carrier ingredients of the act con-
demned, the Court said, quoting from; the language of 
the trial court:

“Its omission was intentional in order that 
this statute might induce such a high degree of 
care and diligence on the part of the railway 
company as to necessitate a change in the man-
ner of inspecting appliances and to1 protect the 
lives and safety of its employees, provided the 
accident occurs from a defective appliance such 
as is designated in this act.”

It was contended in this case that, although the Su-
preme Court had decided in a previous case, which was 
an action brought by an employee to recover damages 
for injuries arising from: the failure of the railroad 
company to supply the safety appliances required by 
the statute, that the duty of the railroad company was 
absolute; that the construction of the penal provision 
of the law should be different and that in an action to 
enforce a, penalty for failure to comply, proof of good 
intentions and diligent effort to’comply with the statute 
would be sufficient. Speaking of this contention the 
Court said:

“This difference, it is suggested, will justify 
a re-examination upon principle of the rule an-
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nounced in the Taylor case. In effect the con-
tention is that the present action for a penalty 
is a, criminal prosecution and that the defendant 
cannot be held guilty of a crime when it had 
no thought or purpose to commit a crime, and 
endeavored with due diligence to' obey the act 
of Congress. This contention is unsound be-
cause the present action is a civil one.”

The action in question was for the recovery of a 
penalty by civil procedure, and in that respect was 
identical with the case at bar. The Court found in 
this case that the Legislature, upon grounds of public 
policy, imposed an absolute duty upon the railroad com-
pany; that the purpose of the statute, viz., the pro-
tection of the lives of the railroad employees, could not 
otherwise be accomplished.

In Com monwealth  v. Emm<ons, 98 Mass. 6, it was 
held that in a prosecution for violation of a statute 
prohibiting the admission of minors to .a poolroom it 
was immaterial to show that the defendant did not 
know or have reason to believe that the alleged minors 
were under age; that the defendant admitted them to 
the room, at his peril, and was liable to the penalty, 
whether he knew them to be minors or not.

In United S ta tes  v. Bayamd, 16 Fed. Rep. 376, it was 
held that in the trial of an indictment for removing 
revenue stamps from: casks containing spirits, without 
cancelling them, it was immaterial whether or not the 
defendant knew that the casks contained distilled spirits; 
that he was bound to know the facts and obey the law 
at hi's peril.

In People v. Snowberger, 113 M ich. 86, it was held 
that a law of Michigan, which prohibited the sale of 
adulterated food and made any violation of its pro-
visions a misdemeanor, had been violated by the de-
fendant, who sold a quarter of a pound of adulterated 
mustard, although he did not know that it was adul-
terated and had reason to believe that it was not, hav-
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ing purchased it for the pure article. This case cites 
a large number of cases in which a similar principle 
has been applied under varying circumstances.

In Sta te  v. H eck, 23 M inn. 549, it was held that in 
a prosecution for violation of an act prohibiting the sale 
of liquor to. an habitual drunkard, it was unnecessary 
to prove that the defendant knew that the person to 
whom the liquor was sold was an habitual drunkard.

In People v. R oby, 52 M ich. 577, it was held that an 
act which required all saloons tO' be closed on Sunday 
was violated under the following circumstances. The 
clerk of the defendant, without his knowledge or con-
sent, but while the defendant was on the premises, 
opened the saloon on Sunday morning to have it cleaned 
out, and in the meanwhile sold a drink to a customer 
who insisted upon having it. This case cites a large 
number of cases in which the same principle was ap-
plied.

In Com monwealth v. Goodman, 97 Mass. 117, on a 
complaint for unlawfully keeping intoxicating liquor 
for sale, it was held that it was not necessary to show 
that the defendant had knowledge of the intoxicating 
quality of the liquor kept by him for sale.

See, also, Com monwealth  v. W entw orth, 118 Mass. 
441, in which a statute of the State of Massachusetts 
prohibiting the sale of naphtha under any other name 
was held to have been violated by the defendant who 
sold naphtha which, according to the evidence, the de-
fendant believed to have been treated with chemical 
agents in such a way as to counteract the explosive 
qualities of the naphtha. The Court said in part:

“It is like the statutes against the sale o'f in-
toxicating liquors, or adulterated milk, and many 
other police regulations; it prohibits the acts 
of selling or keeping naphtha under any other 
name, not because of their moral turpitude or 
the criminal intent with which they are com-
mitted, but because they are dangerous to the
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public; as stated in H ourigan  v. N ow ell, n o  
Mass. 470, which arose under section 2 of this 
statute, ‘for the protection of the community the 
law throws upon the offender the responsibility 
and burden of keeping himself at his peril 
within the terms of the statute in dealing with 
a kind of article, the use of which has been 
found to be attended with great danger.’ ” 
(Citing cases.)

The decisions above cited are illustrations of the rule 
that the question to be determined in each case of this 
character is one of statutory construction. Th£ func-
tion of the Court is to discover the intention of the 
Legislature.

By  the  En a c t me n t  oe Sec t io n  i i  t h e . Leg is l a -
t u r e In t en d ed  t o  Ma k e  t he  User  oe Fir e  Re-
spo n sibl e  eor  the  Resu l t  oe Su c h  Use ie  Su c h  
Fir e  Spr ea d  t o  For est  La n d  or  Wa s t e  La n d .

This design is made apparent:
First. By an examination of the whole statute, par-

ticularly sections 9 and 11.
Second. By considering the provisions of previous 

laws on the same subject.
Third. By considering the evil which the law was 

designed to remedy.

EIRST.

A  consideration o f the language o f the statute, and 
particularly o f sections 9 and 11.

The statute in question was passed in 1906. (P. L.
1906, p. 221.) Its title is “An act for the appointment 
of firewardens, the prevention of forest fires, and the 
repeal of sundry acts relating thereto.” Its object, as 
expressed in its title, was, therefore, the prevention of 
sorest fires. The first eight sections of the act provide
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an organization for fighting forest fires and supply de-
tailed provisions governing such organization. The 
ninth section of the act (2 Comp. S'tat. 2332), as 
amended in 1911 {P. L . 1911, p. 55), provides as fol-
lows: (Italics ours.)

“In any township or part thereof for which 
¡firewardens have been appointed under the pro-
visions of this act, waste, fallows, stumps, logs, 
brush, dry grass or fallen timber shall not be 
burned unless the written permission of the 
State Firewarden, or a division firewarden, or 

• of the township or district firewarden of the 
township or district in which such fire is set has 
been first obtained. Such  permission shall not 
be granted by any firewarden if, in his opinion, 
any fo rest or w'oodldnd will be endangered 
thereby, nor shall such permission, i f  granted, 
relieve or exonerate any person fro m  any penal-
ties under this act, in case, by reason o f such 
tire, any forest, brushland or woodland be 
burned; provided, however, permits shall not be 
necessary for burning said materials when the 
fire is set in a public road, garden or plowed 
field at a distance of not less than two hundred 
feet from any woodland, brushland or field con-
taining dry grass or other inflammable ma-
terial.”

Section eleven (the section the defendant is charged 
with violating) as amended in 1911 (P . L. 1911, p. 56) 
reads as follows: (Italics ours.)

“No person shall set fire to or burn, or cause 
to be burned, any wasteland, brushland or forest 
land, but noth ing  in this section shall be inter-
preted tc< forb id  any person fro m  setting a back 
fire, or groundi fire, or a surface fire, upon his 
own property to protect the same; provided, 
however, i f  such fire be permitted to escape, or 
does escape, to adjoining property, then the per-
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son setting  such fire, or causing it to be set, 
shall be deemed tc< have violated the provisions 
o f this section. Any firewarden, however, shall 

. have the power to set, or direct to be set, any 
back fire. In any township in which a tfiire serv-
ice is established any person who shall find a 
fire burning in the forest, or where forest is en-
dangered, shall immediately extinguish the same, 
or being unable so to do, shall notify a fire-
warden.”

The twelfth section, as amended in 1911 (P . L . 1911, 
p. 56), provides that any person violating the act shall 
be liable to a penalty of not less than $50, nor more 
than $200, and contains a proviso that where there are 
mitigating circumstances the Forest Commission may, 
in its discretion, permit the person or persons who' may 
have violated the law to pay the cost of extinguishing 
the fire, or other expenses incurred, or such part thereof, 
or such sum less than the minimum fine, at such time 
and in such manner as the Commission shall determine, 
and that such payment when made shall relieve the per-
son or persons making it of the penalty for such viola-
tion imposed by thé act. Provision is also made that 
the penalty, when received, shall be disbursed by the 
Executive Officer of the Forest Commission in such 
manner as will relieve in equal degree the township or 
townships concerned and the State of the expenses in-
curred.

The remaining sections of the act refer to the pro-
cedure.

It will be noted that the portion of section 9 above 
printed in italics provides that the permit to burn brush, 
if granted, shall not relieve or exonerate any person 
from; any penalties under this act in  case by reason o f  
such tire any forest land, brushland or woodland be 
burned. In other words, it appears that the Legislature 
intended that if a fire started by a person while burning 
brush pursuant to a permit properly granted should be



20

communicated to forest land, brushland or woodland, 
that person would thereby become liable to some penalty- 
under this act. Section 9 does not contain any pro-
hibition which would be violated by the escape of fire 
under the above-stated circumstances. There is no other 
section of the act which can possibly cover this situation 
except section 11. If section 11 is construed as the 
Supreme Court construed it, i. e., to prohibit only the 
wilful, intentional burning1 of woodland, it would not 
cover the situation of a person who burns brush, rub-
bish, etc., pursuant to a permit under such circumstances 
that in the opinion oi the firewarden no woodland or 
forest land would be endangered, but from whom the 
fire, nevertheless, escapes to woodland or brushland, and 
this provision of section 9 is therefore rendered mean-
ingless and without effect.

If, however, paragraph 11 is construed to prohibit 
the setting fire to or burning, or causing to be burned, 
of any brushland or forestland, under any circumstances, 
regardless of the intent of the person starting the fire 
or of the place where the fire may have been started, 
it would apply to a person burning brush under a permit, 
from whom the brush fire escapes to- forest or woodland, 
as well as to persons starting fires under other circum-
stances and the purpose of the proviso to section 9 above 
mentioned becomes at once apparent, i. e., to make 
certain that such permit would not protect anyone if the 
fire started by him for a proper purpose escapes to 
adjoining woodland.

The language of paragraph 11 is also significant. 
It preserves to the landowner the right to set a back 
fire, ground fire, or surface fire upon his own property 
to protect the same, but provides that “if such fire be 
permitted to escape or does escape to adjoining property, 
then the person setting such fire or causing it to* be set 
shall be deemed to have violated the provisions of this 
section," This furnishes further evidence of the inten-
tion of the Legislature to cover by this section an un-
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intentional burning of the woods, as well as a wilful 
intentional burning. It renders entirely lawful the set-
ting of a back fire upon one’s property to protect the 
same, but provides that such fire must be set by him at 
his peril; that if it is permitted to escape (this signify' 
ing perhaps some negligence on the part of the person 
whose duty it is to control the fire), or if it does escape 
(undoubtedly meaning without the volition and perhaps 
in spite of the efforts of the person who set it), to ad-
joining property, then the person setting it shall be 
deemed to have violated this section.

It unquestionably appears, therefore, that the Legis-
lature intended that the provisions of section 11 should 
be so construed as to be violated by a person who ob-
tains a permit for the burning of brush in such a place 
and under such circumstances that in the opinion of the 
firewarden no forest or woodland will be endangered 
thereby, and who burns brush pursuant to that permit, 
if the fire escapes from his control to woodland or brush- 
land.

It appears, further, that the Legislature intended that 
the provisions of section 11 should be so construed that 
they would be violated by a person who set a back fire 
upon his own property to protect the same, but which 
back, fire escaped from him-, without any intention upon 
his part that it should escape and without any negligence, 
and reached adjoining lands. These provisions of the 
statute are the legislative construction of its meaning 
and are entirely inconsistent with the construction placed 
upon it by the Supreme Court.

It is submitted that if the Legislature intended to pro-
vide by section 11 that the man who unintentionally and 
without negligence starts a forest fire while burning 
brush, pursuant to a permit, or while back firing on 
his own property to protect it would be guilty of vio-
lating its provisions, it would be unreasonable to be-
lieve that they did not intend by this section to reach 
the burning of the woods under any circumstances re-
gardless of the motive with which the fire was started



22

Reference has been made to the penalty provided 
for violation of this act. The maximum penalty of two 
hundred dollars would be grossly inadequate for the 
offense of wilfully burning the woods, particularly in 
view of the fact that paragraph 157 A of the Grimes 
Act (2 Comp. S ta t. 1792) makes such w ilfu l burning a 
misdemeanor.

The provisions above mentioned, giving to the Fores-
try Board power to accept the cost or a portion of the 
cost of extinguishing the fire, in lieu, of the penalty, is 
readily explained upon the theory that the act is in-
tended to make the user of fire responsible for the re-
sult, regardless of his intent. Such a provision would 
seem to be entirely unnecessary if the act were designed 
only for the punishment of those who wilfully start 
fires in the woods.

Section 11 of the act, as originally passed in 1906, 
reads as follows:

“No person shall wilfully, negligently, care-
lessly, or in any manner set fire to or burn or 
cause to be burned, any wasteland, brushland or 
forest land, but nothing  ̂in this section shall be 
interpreted to forbid any person from; setting 
a back fire, a ground fire, or a surface fire upon 
his own property to protect the same; provided, 
however, if such fire be permitted to escape or 
does escape to adjoining property, then the per-
son setting such fire, or causing it to be set, 
shall be deemed to have violated the provisions 
of this section. Any firewarden, however, shall 
have the power to set, or direct tO' be set, any 
back fire.”

In 1908 this section was amended by striking out the 
words “wilfully, negligently, carelessly or in any man-
ner.” While i't may be contended that section n , as 
originally passed, covered, by virtue of the words in 
any manner” a burning which was not wilful, negligent,
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or careless, as well as one which was, it is significant 
that the Legislature deliberately eliminated from this 
section the words “wilfully, negligently and carelessly.” 
If, by this section, as amended, the Legislature only in-
tended to) prohibit a wilful burning, their act in eliminat-
ing the qualifying word “wilful” from the statutory de-
scription of the offense, is inexplicable.

sec o n d .

P rior laws on the subject o f  forest fires.

Section 18 of the act of 1906 repeals various acts 
concerning the burning of the woods. Among these 
is an act to prevent the burning of woods, marshes and 
meadows, passed in 1794 (2 Gen. S ta t. 1477). This 
act provides that no' person shall w ilfu lly  set fire to or 
burn, etc., his own woods, marshes, or meadows, or the 
woods, tnarshes or meadows in his or her tenure or 
possession, by means whereof any other person shall be 
damnified, and provides that any person violating it 
shall be guilty of a misdemeanor.

A supplement to that act, passed March 24, 1875 
(2 Gen. S ta t. 1477), is also repealed. This supplement 
prohibits any person from: burning out squirrels or 
any species of game in any woods, forest, marshes or 
meadows, and provides that if fire originates from, 
any such burning or smoking out, by means of which 
any person shall be damnified in his or her houses, 
buildings, fences, woods or other property, such per-
son shall be guilty of a misdemeanor, etc.

Paragraph 7 of thi's section provides for the repeal 
of an act passed in 1902, entitled “An act concerning 
forest fires, and the prevention thereof” (P. L. 1902, p. 
451). This act provided a system for the extinguish-
ment of forest fires, and for investigations into the 
cause of forest fires.

'Section 7 of this act (the act of 1962) provided that 
“no person shall burn or cause to be burned any pit
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of charcoal or shall w ilfu lly  or negligently set fire to, 
or burn, or cause to be set fire to or burned, any brush, 
grass, leaves or . other material whereby the property 
of any other person i's endangered or destroyed, unless 
he shall keep and maintain a careful and competent 
watchman,” etc.

The section of the Crimes Act repealed by paragraph 
8 of section i$ of the act of 1906 is incorporated as 
section 10 of that act.

It will be noted that in some of the laws which pre-
ceded the act of 1906 the Legislature used the word 
“wilful,” while in the act prohibiting the burning out 
of squirrels the word is not used.

Section 1 of a supplement to the Crimes Act, ap-
proved April second, nineteen hundred and two (P-. L. 
1902, p. 248; 2 Comp. S t  at. 1792, § 157 A), provides 
that any person who shall wilfully or maliciously set 
fire to, burn or cause to be burned, or aid, counsel or 
consent to the burning of any woods, marshes, cranberry 
bogs, or meadows of any other person or persons, shall 
be guilty of a misdemeanor.

It is significant that this act was not repealed by the 
act of 1906 and is still in force, and fumi'shes another 
illustration of the fact that in dealing with forest fire 
protection laws the Legislature, when they intended to 
prohibit only w ilfu l burning, made such intention plain 
by the use of the word “wilful.” The act of 1906, now 
under construction, .and the supplement to the Crimes 
Act above referred to, cover different parts of the 
same subject matter. If the burning is unintentional, 
prosecution may be had under the act of 1906; if the 
burning is wilful, prosecution may be had under either 
the act of 1906 or the Crimes Act. The wilful burning 
is a crime. The unintentional burning under the act of 
1906 is not punished by a criminal proceeding and only 
makes the violator of its provisions liable to a penalty, 
which liability may be commuted by the Forestry Board 
to the cost of extinguishing the fire which he has started, 
or some part of such costs.
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It is submitted that the use of the word in some of 
these statutes, and its. absence in the act of 1875, supra, 
and in section111 of the act of 1906', shows a discriminat-
ing use of the word; that when the Legislature in-
tended to prohibit the w ilfu l burning, they said so ; that 
when they intended to prohibit burning, whether wilful 
or not, the prohibition was framed without the use of 
the word ‘wilful.”

THIRD.

The evil which the law was designed to remedy.

The evil which the law was designed to remedy was 
the destruction of the forests of this State by fire. This 
was due, * principally, as shall be hereafter shown, to 
two causes: First—carelessness in the lawful use of 
fire; second—lack of an efficient organization for ex-
tinguishing fires.

The act in question met the first cause by providing 
that every user of fire, no' matter how lawful his use 
might be, or how good his; intentions, should be respons-
ible for the result of such use (Section 11), and by 
requiring a permit for the burning of brush and other 
substances (Section 9).. It met the second of these 
causes by providing for an «efficient organization for 
extinguishing forest fires ( Sections 1 to 8).

Within the last ten or fifteen years the people of this 
country have awakened to the importance of protecting 
and conserving their forests. The science of forestry is 
being taught in our schools and the United States Gov-
ernment and the various States have recently retained 
the services of expert foresters. Investigation has shown 
that forest fires work more damage to the forests of the 
country than almost all other causes, combined, and that 
a large proportion of these fires is due to carelessness.

Mr. Charles S. Sargent, Professor of Arboriculture of 
Harvard University, in a special report on forest fires, 
contained in his monograph on the forests of North 
America, published in 1884, page 494, says:
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“The largest portion of thèse fires of any one 
class was traced to farmers clearing land and 
allowing their brush fires to escape into the for-
est. The carelessness of hunters; in leaving fires 
to bum in abandoned camps, next to the farmers, 
was the cause of the greatest injury. The rail-
roads were responsible too for serious damage 
to the forests from fires set by sparks from loco-
motives, while the intentional burning of herb-
age in forests to improve pasturage often caused 
serious destruction of timber.”

None of these causes of forest destruction, except per-
haps the last, would be covered by the act if restricted 
as the Supreme Court have construed it.

In the annual report of the State Geologist of this 
State for the year 1902 (four years prior to the passage 
of the act in question), appears the following:

“FOREST Ei r ES.”

“The loss to the State from forest fires has 
been frequently referred to by the State Geol-
ogist. In the annual report of 1895 a list of 
forty-nine fires in Atlantic, Ocean and Burling-
ton Counties alone is given, which burned over 
60,000 acres and did damage estimated at sev-
eral hundred thousand dollars. In order to de-
termine exactly the effect of these repeated fires 
upon the forests oí the State accurate valuation 
surveys were made in 1897 by Mr. Gifford Pin- 
chot, Chief Forester of the United States. 
These surveys included timber which had been 
protected from fire and that which had been re-
peatedly burned over. These showed the yield 
of timber from the burned tracts was only one- 
third the volume of what it would be if protected 
from fire, and only one-sixth of what the land 
is capable of producing under careful manage-
ment.”
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Speaking of the fires which were investigated, and 
of which the causes had been ascertained, the report 
continues:

“Twenty-one of these were set by locomotives, 
twenty-two by farmers burning brush or clear-
ing land, six by hunters, two> were incendiary, 
and the rest resulted from miscellaneous causes.

“During the past year more fires were started 
by carelessness in burning brush, clearing land, 
etc., than by locomotives, although the difference 
in the numbers is not great.”

Speaking of the damage which had been done by 
fires in this State, the report continued:

“As eminent an authority as Mr. Gifford Pin- 
chot has declared that ‘the complete impoverish-
ment of southern New Jersey is close at hand 
unless" the fires can be stopped.’ ”

Following this statement of the damage done by 
forest fires and the causes of such fires, the report out-
lines recommendations for the organization of a State 
forest service of the same general character as those 
provided for in the act of 1906.

Other reports of the State Geologist contain sub-
stantially the same statements, and it was evidently 
these repeated reports which led to the adoption of the 
State Geologist’s suggestions by the passage of the act 
now under construction.

In view of the fact that in these reports attention 
is called to the fact that by far the greatest damage is 
done to the forests from carelessness of persons law-
fully using fire, rather than by intention wrongdoing, 
and of the further fact that the law, prior to the pass-
age of the act, and still in force, provided for the pun-
ishment of those who wilfully set fire to the woods, 
but did not cover the most destructive causes of forest 
fires, viz., carelessness in the lawful use of fire, it seems 
plain that this law was intended to prevent forest fires 
by bringing within its provisions the persons who caused 
such fires by the use of fire for a lawful purpose.



It is sometimes possible to trace a fire to its source, 
and to determine who was responsible for starting the 
fire. It is rarely, if ever, possible to show either that 
the fire was started with wilful intent to violate the 
law, or even to show that negligence was responsible 
for the escape of the fire.

The same reasons, therefore, which have led the 
courts to determine that laws passed prohibiting the 
sale of adulterated foods, or adulterated tobacco, pro-
hibiting the admission of minors to certain places of 
amusement, prohibiting the sale of liquor on Sunday, 
requiring railroad companies to furnish safety appli-
ances for the protection of their employees, were vio-
lated by the doing of the prohibited act, or the failure 
to perform the prescribed duty, regardless of the in-
tent with which the act or duty may have been done 
or omitted, should lead this Court to construe this act 
so as to make the intent with which the prohibited act 
is done immaterial.

Such a construction would not produce an absurdity.
T h e  u s e  o f  f ir e  h a s  a l w a y s  b e e n  h e d g e d  a b o u t  w i th  

a r b i t r a r y  r e g u l a t i o n s  f o r  t h e  p r o t e c t i o n  o f  p e r s o n s  a n d  
p r o p e r t y .

At Common Law (as pointed out in the case of S t .  
L o u i s  &  S a n  F r a n c i s c o  R a i l r o a d  C o \ v. M a t t h e w s , 165 
U . S . i ) —

“every man. appears to have been obliged by the 
custom of the realm to keep his fire safe, so that 
it should not injure his neighbor, and to have 
been liable to an action if a fire lighted in his own 
house or upon his property by the act of him-
self or of his servants or guests burned the 
house or property of his neighbor, unless its 
spreading to1 his neighbor’s property was .caused 
by a violent tempest or other inevitable accident, 
which he could not have forseen.” (Citing au-
thorities. )

In G r is s e l l v. H o u s a t o n i c  R a i l r o a d  C o . , 54 C o n n . 461, 
the Supreme Court of Connecticut said:
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“Fire has always been subject to arbitrary 
regulations and the Common Law of England 
was more severe and arbitrary on the subject 
than any statute. In Rolle’s Abridgement (Ac-
tion on Case, B, Title Fire,) it is said: Tf my 
fire by misfortune burns the goods of another 
man he shall have his action on the case against 
me. If a fire breaks out suddenly in my house, 
I not knowing it, and it burns my goods and also 
my neighbor’s house, he shall have his action 
against me. S01, if the fire is caused by a servant 
or a guest, or any person who entered the house 
with my consent. But otherwise if it is caused 
by a stranger who enters the house against my 

' will.’ ”
The Common Law of England on this subject seems 

not to have been adopted in this country, although, as 
pointed out by Justice Gray in S t .  L o u i s  &  S u n  F r a n -
c isco  R a i l r o a d  C o . v. M a t t h e w s ,  s u p r a , at page ten of the 
report, statutes have been passed in many of the Slates 
imposing substantially the same rule.

The case last cited held that a statute of the State of 
Missouri providing that every railroad corporation 
owning or operating a railroad in the State should 
be responsible in damages to the owner of any 
property injured or destroyed by fire communicated 
directly or indirectly by locomotive engines in use upon 
its railroad, was a valid regulation, and did not deprive 
the railroad of property without due process of law. 
The Court, in its opinion, refers to the propriety of 
strictly regulating the use of fire, and mentions numer-
ous instances in which statutes have been passed con-
taining such strict regulations. The case also lays 
emphasis upon the fact that it is substantially impossible 
to prove negligence-on the part of the railroad company, 
even if negligence is present. See, also, G r is s e l l v. H our 
s a to n ic  R .  R .  C o . , 54 C o n n . 447, and M a t t h e w s  v. S\t. 
L o n i s  &  S a n  F r a n c i s c o  R y .  C o . , 121 M o . 298.
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If the intention of the Legislature be gathered from 
the old law, the mischief and the remedy it will be 
seen that the deficiency in the existing law, which this 
act was passed to remedy, was its failure to provide 
adequate protection for the forests of the State. This 
failure, as has above been pointed out, was of such a 
serious character that thousands of dollars’ worth of 
valuable timber were destroyed every year, and in that 
way the State’s resources were being depleted to such 
an extent that, as has been said by Mr. Gifford Pinchot, 
unless checked it would cause the impoverishment of all 
of South Jersey.

The section of the Crimes Act which prohibited the 
wilful burning of the woods was inadequate. The 
tremendously destructive forest fires were found upon 
investigation to be due to carelessness in the lawful use 
of fire and to the failure of an adequate system for the 
extinguishment of fires. This law attempted to supply 
the remedy for both conditions by creating a depart-
ment and officers whose duty it would be to extinguish 
fires and to investigate their causes, and by imposing 
upon the person whose use of fire caused a forest fire 
a penalty for such result.

It was not intended by the act to place any oppro-
brium upon the person who> violated its provisions; it 
was intended to protect the forests by making each user 
of fire responsible for*the results of* such u'se.

That the supreme purpose of the act is the protection 
of the forests also appears from the manner in which 
the moneys collected for violation of its provisions are 
to be applied. It will be noted by section twelve that 
they are to be divided by the Forest Commission be-
tween the townships involved and the State in such a 
manner as to relieve in equal degree the township and 
the State in paying the cost of extinguishing the fire.

If this act is to be construed ;so, as to require proof 
of a wilful violation its beneficent purpose will be en-
tirely frustrated. It will no longer protect the forests
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of the State from the person who in the careless burn-
ing of brush starts a forest fire. It will no longer 
protect the forests from the careless hunter and camper. 
It will operate only to protect the forests from the 
wilful incendiary, the results of whose activities in the 
forests are negligible.

It is respectfully submitted that the judgment of the 
Supreme Court should be set aside.

Respectfully submitted,
JOSIAH STRYKER,
JOHN W. WESCOTT, 

Attorney-General, 
A t t o r n e y s  o f  P l a i n t i f f - A p p e l l a n t .
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Defendant, Respondent.

Brief of Defendant, Respondent

STATEMENT OF FACTS

This action was originally brought before a Justice of the Peace, 
to enforce a penalty for the alleged violation of Section 11 of an act 
of the Legislature of the State of New Jersey, entitled, “An Act for 
the appointment of fire-wardens, the prevention of forest fires, and the 
repeal of sundry acts relating thereto”, approved April 18th, 1906 
(2 Comp. Stat. 2332) as amended by P. L. 1911, p. 56.) The pert-
inent part of this section reads; “No person shall set fire to, or burn, 
or cause to be burned any wasteland, brushland or forestland,”

The Justice rendered a judgment in favor of the plaintiff and an 
appeal was taken to the court of Common Pleas where a judgment of 
nonsuit was entered which was later affirmed by the Supreme Court.

Plaintiff’s entire case was presented before the Court of Common 
Pleas, and the evidence stands as strong as plaintiff could make it,
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and shows that the defendant, while performing a lawful and neces-
sary part of his farming operations, that of burning off the old grass 
on his salt meadows, had the misfortune to have the wind shift, and the 
fire was communfcated first to other meadow land, and from there to 
certain brushland and forest land. When defendant started to burn 
his meadows the wind was west, and a glance at the sketch (see State 
of the Case, page 19) shows that a west wind was a proper and a safe 
wind for burning the meadows in question; that this particular mea-
dow was not a dangerous meadow to burn, and the wind was not 
blowing too hard. See testimony of District Fire-Warden Garfield 
Worth, and Harry Ellis (Case, pages 16 and 17.)

The only evidence that could be in any way considered as deroga-
tory to plaintiff, was his alleged admissions made to Mr. Torrey, Div-
ision Fire Warden, and yet Mr. Torrey says defendant told him the 
main trouble was a sudden shift of wind from west to south, and 
even then the defendant had the fire under perfect control, and it was 
a spark that was smouldering in some drift stuff, back of where he 
was whipping out the fire in a fringe of old grass along the ditch from 
A to B, that was suddenly blown across the ditch that made the trouble.

It will be noted that, 1st, the wind unexpectedly shifted and 2nd, 
that where the blaze had been beaten out a spark lingered and was 
carried by the capricious wind in the one direction where it could do 
harm, across a three foot ditch; and dropped in some old grass from 
which the fire spread. The fact that defendant took the trouble to 
show Mr. Torrey just how the fire started and the wind changed, with 
the evident object of convincing him that he was not at fault shows 
that he was at least misunderstood by Mr. Torrey when he quotes 
defendant as saying “It was a case of bad judgment. I had no right 
to burn my meadows a day like yesterday,” etc. The words sound 
much more like the accusation of Mr. Torrey. Defendant’s explana-
tion to Mr. Torrey is corroborated by the testimony of two of plain-
tiff’s witnesses, Harry Ellis, who says the wind was west and shifted 
to the south and that it was not blowing hard at first; also the testi-
mony of Garfield Worth, the District fire warden, who testified to the 
same thing, and that it was a proper day to burn meadows.

Salt meadows have to be burned after they dry out in the spring, 
and before the green grass gets a start, and all that anyone can do is 
to select a time when the wind is blowing in the proper direction to 
carry the fire away from any woodland. Except under the most un-
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usual circumstances, which actually did occur, two men were ample 
to safeguard any fire started, and there is nothing in plaintiff’s tes-
timony to contradict this.

Argument
1

THE JUDGMENT OF NONSUIT WAS PROPERLY ENTERED, 
UNLESS IT BE FOUND THAT ANYONE STARTING A FIRE 
WHICH IS COMMUNICATED TO WASTELAND, BRUSHLAND 
OR FOREST LAND, IS RESPONSIBLE FOR THE BURNING, NO 
MATTER HOW REMOTELY THE BURNING TAKES PLACE, OR 
HOW UNAVOIDABLE THE FIRE MAY BE, OR WHETHER IT IS 
THE RESULT OF AN INEVITABLE ACCIDENT.

The plaintiff has to prove its case by a preponderance of evidence. 
This would be true, even though the defendant called not a single wit-
ness. Mr. Torrey, the Division fire warden, tried to prove negligence by 
testifying to an admission of negligence on the part of the defendant 
that it was not a proper day to burn meadows, but that there was any 
negligence is contradicted by the District fire warden who was on 
the ground at the time of the fire, and who says that all of the condi-
tions were right for the burning of the meadows, and by the testimony 
of Harry Ellis, who testified to all the conditions that would make it 
proper to burn meadows at that time, and also the testimony of Charles 
Newham, former fire warden, who remembered that the wind shifted 
from west to south early in the afternoon of the day of the fire (Case, 
pages 16 & 17.) Even if it is true that the defendant gave it as his 
opinion that he was negligent, he could not be found so,#in view of 
the positive testimony of the facts by the other witnesses that show 
he was not. Nor did Mr. Torrey himself give any testimony to show 
that it was, in fact, an improper day to burn meadows. Therefore, 
the question of negligence should not enter into the present case.

2
The question is, did the defendant burn, or cause to be burned, any 

wasteland, brushland or forestland, within the meaning of SECTION 
11, P. L. of 1911, page 56, which is as follows:—

“No person shall set fire to or burn, or cause to be burned, 
any wasteland, brushland or forestland; but nothing in this
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section shall be interpreted to forbid any person from set-
ting a back fire, or ground fire, or a surface fire, upon his 
own property to protect the same; provided, however, that 
if such fire be permitted to escape, or does escape to ad-
joining property, then the person setting such fire, or caus-
ing it to be set, shall be deemed to have violated the pro-
visions of this section. Any firewarden, however, shall 
have the power to set, or direct to be set, any back fire.”

Giving the words “no person shall set fire to or burn, or cause to be 
burned, any wasteland/ etc., its ordinary and usual meaning it is a 
command to refrain from doing something that the person might 
otherwise intentionally do; the person is not to himself burn, nor is 
he to cause another to burn wasteland, etc. The command not to do an 
act implies the will power of the person forbidden to do the prohibited 
act.

And as to the proviso, it is a well known fact that when a forest fire 
is anywhere near a person’s property they frequently rush out and start 
back fires that do more damage than the original fire, and burn proper-
ty that would not otherwise be touched, and it was to make anyone 
starting a back fire take proper care of the same that the Legislature 
added to Section 11 the proviso that “if such fire be permitted to escape 
or does escape, to adjoining property, then the person setting such fire 
or causing it to be set shall be deemed to have violated the provisions of 
this section.” When a back fire is started the possible damage and very 
grave danger of its escaping is immediately before the starter, and the 
legislature has expressed in clear language its intention of holding him 
responsible.

And in this connection it should be noted that the burning of forest-
land on adjoining property is the natural and proximate result that 
follows from the starting of a back fire unless it is kept under control.

In the present case defendant was burning salt meadows, which was 
an act not in any way prohibited by section 11 or any other section or 
act, nor does section 11 go oh and make it a violation should such 
fire escape, as was done in the case of back firing. This is a penal 
statute and should be strictly construed. See State Board of Forest 
Park Reservation Commissioners vs McCloskey, 94 AtL page 411, 
and the cases therein cited. In this case the Supreme Court said: (at 
page 413.)
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“The statute is a penal one. It must be construed strictly. 
Its pscope will not be extended beyond the plain and general 
meaning of its words.”

It cannot be made to include fires that are the remote and not the 
proximate result of the acts of defendant. If such a construction were 
placed upon the section, it would then include every burning of waste-
land, brushland or forestland, no matter how remotely the fire may 
have started, nor how lawful the purpose which was being accomplish-
ed by the fire;— to illustrate; more forest fires are probably started in 
the state each year from railroad trains than from any other cause, 
and if the plaintiff’s contention is correct, then every fireman who 
starts the fire in his locomotive violates this section if a spark from his 
engine sets the woods on fire.

Such a construction it would seem to meA absurd. In Mendles v. 
Danish, 74 N. J. L., 333, 65 AtL at 890, the Supreme Court said:

“In construing a statute, where ambiguity exists, or literal 
interpretation may lead to absurd results, resort may be had 
to the principle that the spirit of the law controls the letter.”

Also see The Associates of the Jersey Company v. Davison, 29 N. J. 
L. page 415, at page 424, where the Court of Errors and Appeals said:

“The principal of construction is, that although a matter 
may fall within the words of the act, it shall not control it, 
unless within the reason and spirit; also,

A thing which is within the letter of a statute, is not within 
it unless within the intention of the makers.

When the intnteion is doubtful, the court will interpret the 
law consonant with equity and what is most convenient.”

The construction contended for by plaintiff would punish any one, 
no matter how lawful the purpose for which the fire was started or 
how unavoidable the escape of the fire may have been. Was that the 
intent of the legislature ? It certainly cannot be so gathered from the 
text. The plain wording of the section in question, as well as the 
title of the statute, “An act for the appointment of firewardens, the 
prevention of forest fires, and the repeal of sundry acts relating there-
to,” would all indicate that what is prohibited is anyone, themselves, 
setting fire to the kind of land named in the section, or directing or 
causing anyone else to do it. See Randall v. Hendrickson, 45 N. J. L. 
page 555, at page 563, where the Court of Errors and Appeals said:
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“Under the provision of our constitution, the title of a 
statute is not only an indication of the legislative intent, but 
is also a limitation upon the enacting part of the law. It 
can have no effect with respect to any object that is not ex-
pressed in the title.” Const. Art. IV. Sec. 7, par. 4.

Plaintiff contends that defendant is liable under the doctrine laid 
down in Del. Lack, and West R. R. Co. v. Salmon, 10 Vr. 300, and other 
cases along the same line but in those cases the starting of the original 
fire was in itself negligence.

When we take into consideration the thousands of dollars that are 
spent by the State each year under the authority of the Legislature 
to promote agriculture in all its branches, it is impossible to believe 
that it was ever the intention of the Legislature to penalize the farmer, 
sell his goods and chattels, and if they were insufficient, then to im-
prison him, by reason of an unavoidable accident growing out of his 
farming operations. If such was the intention of the Legislature, 
why did it not use language that would unmistakably include more 
than the burning that results from an escaped back fire ?

It cannot be contended that defendant violated section 9, for the 
complaint does not make any such allegation (case page 6) and it is 
exceedingly doubtful whether section 9 in any way applies to the burn-
ing of salt meadows. It provides “waste, fallow, stumps, logs, brush, 
dry grass or fallen timber” shall not be burned without written per-
mission, etc. The words “dry grass” are used in connection with waste, 
fallows, stumps, logs, brush, and fallen timber, and relate to dry grass 
that would be found with the other materials mentioned in woodland 
or forest land and not to old salt hay on meadows remote from any 
woods. The maxim, Noscitur a sociis, would apply to the construction 
in the above case.State v. Herring 56 Atl. 670; State v. Gedicke 43 N. 
J. L. 86 at page 89. Morris Co. v. Freeman 44 N. J. L. 631 at page

633.
The evidence shows that defendant was burning meadow land, which 

is neither wasteland, brushland or forest land, and it is respectfully 
submitted that the judgment of the Supreme Court should be affirmed.

Respectfully submitted,

DAVID A. VEEDER,
Attorney for defendant,

respondent.
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A P P E A L  T O

C o u r t  o f  E r r o r s  a n d  A p p e a l s

New  Jer sey  Su pr e me  Co u r t .

Boa r d o f  Co n ser v a t io n  a n d  
Dev e l o pmen t ,

P l a i n t i f f , 

v s .

Pet er  Y. Veeder ,
D e f e n d a n t .

NOTICE OF APPEAL. 10

To David A. Veeder, Esquire, Attorney of Defendant:
Take notice that the Board of Conservation and De-

velopment, substituted as plaintiff in the place of the 
State Board of Forest Park Reservation Commissioners, 
appeals to the New Jersey Court of Errors and Appeals 
from the whole of the judgment entered in this cause, 
on the following grounds:

1. Because the Supreme Court affirmed the judg-
ment of nonsuit entered against the plaintiff by the 
Court of Common Pleas o f the County of Ocean, when 20  
said court should have reversed said judgment.
2 . Because the said Supreme Court affirmed the de-

termination of the said Court of Common Pleas as a 
matter of law that the evidence introduced on the part
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of said plaintiff in said Court of Common Pleas did 
not establish a p r in r n  f a c i e  case in favor of the said 
plaintiff, when said Supreme Court should have re-
versed the said determination of the said Court of 
Common Pleas.

3 . Because the said Supreme Court affirmed the 
judgment of the said Court of Common Pleas, entered 
in said case in favor of the defendant, when the said 
Supreme Court should have reversed said judgment

10 upon the ground that the uncontradicted evidence in 
said case presented to the said Court of Common Pleas, 
and brought to the said Supreme Court by rule allowed 
for such purpose, supported only a judgment in favor 
of the plaintiff.

4 . Because the said Supreme Court affirmed the judg-
ment of the Court of Common Pleas, entered in said 
case in favor of the defendant, when said judgment 
should have been reversed by said Supreme Court upon 
the ground that there was no evidence submitted to

20 said Court of Common Pleas, and brought to said Su-
preme Court by rule allowed for such purpose, which 
supported the judgment of said Court of Common Pleas.

5. Because the said judgment of the said Supreme 
Court was in divers respects illegal, unjust, oppressive 
and contrary to law.

Jo h n  W. Wescott , 
A t t o r n e y - G e n e r a l  o f  N e z v  J e r s e y ,

A t t o r n e y  o f  P la i n i t f f .



RULE AFFIRMING JUDGMENT. 3

N ew  Jer sey  Su pr e m e  Cou rt . 

Bo a r d  o f  Co n s e r v a t io n  a n d
De v e l o pm e n t ,

Prosecutor, 
vs.

Pet er  Y. V ee d er ,
Defendant.

R U L E  A F F IR M IN G  JU D G M E N T .

{Filed November n, rpi6.)
The Court having inspected the transcrip t and pro- 10  

ceedings of the Court of Common Pleas of the County 
of Ocean, returned w ith the certiorari in th is cause, 
and the reasons for reversing the judgm ent below and 
having heard the argum ent of counsel therein, and hav-
ing duly considered the sam e :

It is, on this eleventh day of Novem ber, nineteen 
hundred and fifteen, ordered th a t the judgm ent of the 
Court of Common Pleas in the County o f Ocean be 
in all th ings affirmed.

On m otion of 20
Da vid  A. V ee de r ,

Attorney of Respondent.

O n Certiorari.
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N ew  Jersey  Su pr e m e  Court .

St a t e  Bo a r d  o e  Fo r e st  Pa r k  
Reser v at io n  Co m m i s s io n e r s ,

Plaintiff in Certiorari, 
v.

Pe t e r  Y. V eeder ,
Defendant in Certiorari.

W R IT  O F  C E R T IO R A R I.

(Filed March 31, 1914.)

10 N ew  Je r s e y , s s .— T he S tate  of New Jersey to our 
Judge o f our C ourt of Common Please in and 
for the County of Ocean, Gr e e t in g  ;

W e being willing, fo r certain reasons, to be certified 
of a certain judgm ent, by you lately m ade and rendered, 
on an appeal b rought to  our said C ourt of Common 
Pleas, in and fo r the said County of Ocean, from the 
judgm ent obtained before A rth u r C. K ing, Esquire, 
one o f the Justices of the  Peace in and fo r said County 
o f Ocean, in a  sum m ary proceeding fo r the recovery 

20  of a penalty, wherein the B oard of Forest P ark  Reser-
vation Commissioners of the S tate of New Jersey was 
plaintiff and Peter Y. V eeder was defendant, do hereby 
command you th a t you send, under your seal, to our 
Justices o f our Suprem e C ourt of Judicature, a t Tren-
ton, on the eighth day of April, A. D. nineteen hundred 
and fourteen, as well the judgm ent aforesaid, as the 
judgm ent, o rder and proceedings made and given by 
the said A rth u r C. K ing, Esquire, Justice of the P'eace, 
as aforesaid, w ith all th ings touching and concerning 

SO the same, as fully and entirely as they remain in our 
said Court o f Common Pleas before you, by whatso-
ever names the parties m ay be called therein, together 
w ith this, ou r w rit, th a t we m ay fu rther cause to be 
done thereupon, w hat o f righ t we shall see fit to be done.
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W itness, W illiam  S. Gum-mere, Esquire, Chief Jus-
tice of our Supreme Court, a t T renton, th is nineteenth 
day of M arch, A. D. nineteen hundred and fourteen.

(S igned) W m . C. Ge b h a r d t ,
Clerk.

Endorsed :
I allow this writ. Let it be sealed.

T h o m a s  W. T r e n  c h a r d ,
Jmtice Supreme Court.

R E T U R N . 10

{Filed March 3 1 , 1 9 1 4 .)

To the Justices of the Supreme Court of New Jersey:
In  obedience to the command o f this w rit, I, the 

Judge of the C ourt of Common Pleas, in and fo r the 
County of Ocean, w ithin named, do hereby certify  and 
send to you the H onorable Justices of the Suprem e 
Court w ithin m entioned, the judgm ent by me m ade and 
rendered on an appeal brought to  the said Court o f 
Common Pleas in and fo r said County of Ocean, from  20 
the judgm ent obtained before A rth u r C1. K ing, Esquire, 
one of the Justices o f the Peace in and fo r  said County 
of Ocean, in a  sum m ary proceeding fo r the recovery 
of a penalty wherein the Board o f Forest P a rk  Reserva-
tion Commissioners of the S tate  o f  New Jersey was 
plaintiff, and P eter Y. V eeder was defendant, whereof 
mention is w ithin made, w ith all th ings touching the 
same as fully as before m e they remain.

In witness w hereof I have hereunto  set m y hand and 
seal in open court th is th irtie th  day o f M arch, A. D. 30 
nineteen hundred and fourteen.

(S igned) I. W. Ca r m i c h a e l .,
Judge of the Court of Common Pleas of the 

County of Ocean.



6 r e t u r n .

State  Board of Forest P a rk ' 
Reservation Com m issioners 

v .

P eter Y. Veeder,

Sum m ary Proceeding 
fo r a Penalty. 

Co mpl a in t .

St a t e  oe New  Jer sey , 1
Co u n t y  oe Mer c er , j  ‘

Personally appeared before the subscriber, Charles 
P. W ilber, who being duly sw orn according to law on 
his oath says that he is the  State F ire  W arden  of the 

10 State of New Jersey, and th a t on the tw enty-fourth  day 
o f April, A. D. nineteen hundred and twelve, one Peter
Y. Veeder, of the County o f Ocean and State of New 
Jersey, did violate the provisions of section eleven, of an 
act o f the Legislature of the S tate o f New Jersey, en-
titled “A n act for the appointm ent o f fire wardens, the 
prevention of forest fires and the repeal o f sundry acts 
relating thereto ,” approved A pril eighteenth, nineteen 
hundred and six, as said section eleven was amended by 
act approved M arch fifteenth, nineteen hundred and 

20  eleven, in the following respect, to w i t : that on  the said 
tw enty-fourth  day o f April, A. D. nineteen hundred and 
twelve, said P e ter Y. V eeder did, in the Township of 
Berkeley, County of Ocean, and State of New Jersey, set 
fire to  and burn and cause to be burned waste land, brush 
land and forest land located in said Tow nship of Berke-
ley, in said County o f Ocean, near to and adjoining land 
in said Tow nship of Berkeley occupied by said Veeder, 
and deponent fu rth er says th at the setting  of said fire, 
burn ing  and causing to  be burned above mentioned, was 

30 not the setting  o f a back fire o r ground fire, o r a surface 
fire upon the property of the said P e ter Y. Veeder to 
protect the same, contrary  to  and in violation o f said 
section eleven of said act, as amended as aforesaid, and 
against the form  of said statute, all o f which is sworn to 
by the said Charles P . W ilber on inform ation and belief.

T herefore, the said Charles P . W ilber, S tate Fire 
W arden  as aforesaid, says th a t the said P eter Y. Veeder
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has incurred the penalty o f tw o  hundred dollars pre-
scribed by the above m entioned act fo r the aforesaid  
violation and prays that the said P e ter Y. V eeder m ay 
be summoned to answer unto  the State Board of Forest 
P ark  Reservation Com m issioners of the S ta te  o f New 
Jersey, who sue for the use of said State, and dealt 
with according to  law.

Ch a r ees  P. Wie be r .

Sw orn and subscribed before me, th is th ird  day of 
September, A. D. nineteen hundred and twelve. 10

[u. s.] Ow e n  W. Ki t e ,
N. P. of N. J.

Oc ea n  Co u n t y , s s .

The State o f New Jersey to  any constable o f the 
County of Ocean, Gre et in g : Sum mon 

[e . s.] P e ter Y. V eeder personally to be and ap-
pear before the subscriber, one of the jus-

tices of the peace o f the County of Ocean, a t m y office 
at Tom s River, D over Tow nship, in the County of 
Ocean, and S tate of New Jersey, on Tuesday, the tenth  2 0  
day of September, A. D. nineteen hundred and twelve, 
at the hour o f one o’clock in the afternoon, to  answ er 
unto the S tate  Board o f Forest P ark  Reservation Com-
missioners o f the State of New Jersey, who sue fo r the 
use of said S tate  to recover a penalty of tw o hundred 
dollars fo r violation of section eleven o f an act o f the 
Legislature of the S tate  o f New Jersey, entitled “A n 
act for the appointm ent of fire wardens, the prevention 
of forest fires, and the repeal of sundry acts relating 
thereto,” approved April eighteenth, nineteen hundred 3 0  
and six, as said section eleven was amended by act ap-
proved M arch fifteenth, nineteen hundred and eleven, 
it being alleged on oath made according to law  th a t 
the said P e ter Y. Veeder did violate the provisions of 
section eleven of the above recited act, as amended as 
aforesaid, in the following respect, to w it: th a t on 
the tw enty-fourth  day of April, A. D. nineteen hundred
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and twelve, said P e ter Y. Veeder did, in the Township 
of Berkeley, County o f Ocean and State of New Jersey, 
set fire to and burn and cause to be burned waste land, 
brush land and forest land, located in said Township 
o f Berkeley, in said County of O'cean, near to and ad-
jo in ing  land in said Tow nship of Berkeley occupied by 
said Veeder, and it being fu rther alleged on oath as 
aforesaid, th at the setting  o f said fire, burn ing  and caus-
ing to  be burned, above m entioned, was not the setting 

1 0  of a back fire, o r ground fire, o r a  surface fire upon 
the property  of the said P e ter Y. Veeder to protect the 
same, contrary  to  and in violation of said section eleven 
of said act, as amended as aforesaid, and against the 
form  of said statute. H ereo f fail not.

Given under m y hand and seal this fifth day of Sep-
tem ber, A. D. nineteen hundred and twelve.

(S igned) Ar t h u r  C. Kin g ,
Justice of the Peace.

E n d o rsed :

20  Small Cause Court, before A rth u r C. K ing, Esquire, 
one of the justices of the peace of the County of Ocean.

Setting Forest Fire.
State  Board of Forest P ark  Reservation Commissioners

vs.
P eter Y. Veeder.

Summons.
Returnable Sept, io th , 1912!

Sum  d em an d ed ,........... .......... . . .$ 2 0 0  00
Costs, ......................................... ..... . 3 92

30 ----- -----
$203  92

Ed mu n d  Wil so n , 
Attorney-General of New Jersey, 

State House, Trenton, N. J.
Attorney of Plaintiff.
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Section ii.

Served the within Summons on the defendant Peter 
Y. Veeder personally by reading it to him and gave him 
a true copy of the same this fifth day of September 
A. D. 1912.

I, Arthur C. King, justice of the peace in and for 
the County of Ocean, hereby certify and make state-
ment that on the tenth day of September, nineteen hun-
dred and twelve, the said plaintiff, the State Board of 20 
Forest Park Reservation Commissioners, recovered 
against the said defendant, Peter Y. Veeder, before me 
in the above stated cause, a judgment for the sum: of 
fifty dollars damages and three dollars and ninety-two 
cents ($3.92) costs of suit.

Witness my hand and seal this twelfth day of Sep-
tember, A. D. 1912.

Jo h n  H a g a m a n ,
Constable.

T h e  St a t e  o e  N ew  Jer se y  
Oc ea n  Co u n t y ,
[e . s .] A r t h u r  C. K i n g , Es q u ir e *

10

Justice of the Peace.

State Board of Forest Park 
Reservation Commissioners

For Penalty.I
V.

Peter Y. Veeder. J

A r t h u r  C. Ki n g ,
Justice of the Peace.

Amount of judgment, 
Amount of costs, . . .

$ 5 0  00
3 92

30

Transcript, . . . . . . , . . . . . . .  .1...............
Cost of docketing, . .... .1..,. .1. . . .
Before Arthur C. King, Justice of the Peace.
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State Board of Forest Park '
Reservation Commissioners For a Penalty.

v. Transcript of Docket.
Peter Y. Veeder.
September 5th, 1912.

Issued a summons in the above cause, returnable 
before be at my office in Toms River, on Tuesday, 
September 10th, 1912, at 1 P. M.

September 5th, 1912.
The summons in the above cause returned with the 

following endorsement: “Served the within summons 
on the defendant, Peter Y. Veeder, personally by read-
ing it to him and gave him a true copy of the same this 
fifth day of September, A. D. 1912.

|j John  Ha g a ma n ,
f 3 Constable.”

September 10th, 1912.
Mr. Stryker, representing the State Forestry Com-

mission, appeared in court and moved his case. Mr. 
20 David Veeder, attorney for the defendant, appeared and 

asked for an adjournment, which Mr. Stryker objected 
to as he would be put to a great inconvenience to come 
to Toms River again to try the case. Mr. Stryker’s 
objection sustained and the case moved. Mr. Veeder 
objected to the jurisdiction of the court on the ground 
that the copy of the summons served on the defendant 
was not dated; objection overruled. Mr. Veeder stated 
that he would waive his objection if an adjournment 
were granted.

30 Harry Ellis, sworn and testified.
Garfield Worth, sworn and testified.
Charles Newham, sworn and testified.
Fred C. Torrey, sworn and testified.
Counsel for the defendant took no further part in the 

proceedings after his motion for adjournment was over-
ruled.
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I rendered judgment for the State against Peter Y. 
Veeder for $50.00 penalty and costs.

Summons and service, .... .
Trial fees, . . . , .......... ...
Mileage, ..............................

...... .. i 50

. . . . . .  32

September 12th, 1912.
$3 92

David Veeder, attorney for defendant in the above 
cause, filed a notice of appeal together with a bond which 
was accepted by me.

Mr. Veeder paid the above costs. I filed all the papers 
in the case with the County Clerk.
September 12th, 1912.

A r t h u r  C. Ki n g ,
Justice.

1
I do hereby certify that the foregoing is a true and 

correct copy taken from my docket. Witness my hand 
and seal this 12th day of December, A. D. nineteen 
hundred and twelve.

A r t h u r  C. Ki n g ,
[e . s .] Justice of the Pence.

Before Arthur C. King, Esq., Justice of the Peace.

State Board of Forest Park 
Reservation Commissioners 

v.
Peter Y. Veeder.

►Notice of Appeal.

To Arthur C. King, Bsq., Justice of the Peace:
Whereas on the tenth day of September, A. D. 1912, 

in the above stated cause, wherein the State Board of 
Forest Park Reservation Commissioners was plaintiff, 
and I, Peter Y. Veeder, was defendant, a judgment 
was rendered by Arthur C. King, Esquire, justice of 
the peace, in favor of said plaintiff, for the penalty of
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fifty dollars and three dollars and ninety-two- cents costs.
Now, therefore, this is to give notice that I do 

respectfully appeal from the said judgment, to the 
Court of Common Pleas to be holden in and for the 
County of Ocean.

Dated the twelfth day of September, A. D. nineteen 
hundred and twelve.

P eter  Y. V e e d e r .

Kno w  A e e  Me n  By  T h e s e  Pr e s e n t s  :
10 That we, Peter Y. Veeder and Albert S. Tilton, of 

the Township of Berkeley, in the County of Ocean and 
State of New Jersey, are held and firmly bound unto the 
State Board of Forest Park Reservation Commissioners 
in the sum of one hundred seven dollars and eighty-four 
cents, good and lawful money of the United States, to 
be paid to the said State Board of Forest Park Reserva-
tion Commissioners or to its certain attorney, successors 
or assigns, to which payment well and truly to be made, 
we bind ourselves, our heirs, executors and administra- 

20 tors, jointly and severally, firmly by these presents. 
Sealed with our seals and dated the twelfth day of 
September, in the year one thousand nine hundred and 
twelve.

The condition of this obligation is, that whereas the 
above bojunden Peter Y. Veeder, has appealed from; the 
judgment rendered by Arthur C. King, Esq., justice of 
the peace in and for the County of Ocean, in a suit 
wherein the said State Board of Forest Park Reserva-
tion Commissioners was plaintiff and the said Peter Y. 

30 Veeder was defendant in an action to recover a penalty 
for the violation of Section 11 of an act of the Legis-
lature of the State of New Jersey entitled “An act for 
the appointment of fire wardens, the prevention of 
forest fires and the repeal of sundry acts relating there-
to.”

Now, therefore, if the said Peter Y. Veeder shall ap-
pear and prosecute the said appeal in the Court of Com-
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mon Pleas in and for the County of Ocean and shall 
stand to and abide the judgment of the said Court, and 
pay such costs as shall be taxed, if the judgment be 
affirmed, then 'this obligation to be void, otherwise to 
remiain in full force and virtue.

Pe t e r  Y. Ve e de r , [e . s .] 
Ae be r t  S. Tie t o n . [e . s .]

Signed, sealed and delivered in the presence of

The word “successors” interlined and the words 
“heirs, executors, administrators, the Small Cause 10 
Court held by” erased out before signing.

Da v id  A. Ve e de r .

Oc e a n  Co u n t y  Co m m o n  Peea s  Co u r t .

State Board of Forest Park \
Reservation Commissioners, 1

Plaintiff, , > ..T ̂ yOrder for Nonsuit. go

Peter Y. Veeder, 1
Defendant. )

This action came regularly on for trial on the 27th 
day of February, nineteen hundred and fourteen, before 
his Honor Isaac W. Carmichael, Judge of the Court of 
Common Pleas, and when called for trial the parties 
duly appeared and the plaintiff having submitted its 
evidence and the court being of the opinion that it was 
not sufficient to entitle it to recover, ordered judgment ™ 
of nonsuit to be entered against the said plaintiff. 

Whereupon, it is adjudged that the action of the



H RETURN.

plaintiff be dismissed and that a judgment of nonsuit be 
entered.

Judgment entered February 2 7 , 1 9 1 4 .

On motion of

10 _ ______
J, John A. Ernst, clerk of the Court of Common Pleas 

in and for the County of Otean, do certify that the fore-
going is a true copy of a certain judgment lately made 
and rendered on an appeal brought to the said Court of 
Common Pleas from the judgment obtained before 
Arthur C. King, Esquire, one of the Justices of the 
Peace in and for said County of Ocean in a summary 
proceeding for the recovery oif a penalty wherein the 
Board of Forest Park Reservation Commissioners of 

2 0  the State of New Jersey was plaintiff and Pbter Y. 
Veeder was defendant, and a true copy of the complaint, 
summons, transcript of judgment, transcript of docket, 
notice of appeal and appeal bond as fully as they remain 
of record in my office.

In witness whereof, I have hereunto set my hand and 
affixed the seal of said county, and of said Court, this 
2 7 th day of March, A. D. nineteen hundred and four-
teen.

Da v id  A. VEEDER, 
Attorney of Defendant.

(Signed) Jo h n  A. Er ns t ,
C le r k .30
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RULE TO CERTIFY FACTS.

(Filed April 23 , 1 9 1 4 .)

To the Judge of the Court of Common Pleas of the 
County of Ocean:

On allegation o f the dim inution in the record and 
return of the said Court of Common Pleas o f the 
County o f Ocean, it is ordered, on m otion of John  W . 
Wescott, A ttorney-G eneral, a ttorney o f plaintiff-ap^ 
pellee, that the judge o f the said C ourt o f Common 
Pleas of the County o f Ocean do certify  to  this court, Id  
within fifteen days a fte r  the service o f a  copy of this 
ru le :

First— W hether or not a judgm ent o f nonsuit was 
entered in this cause a fte r  the plaintiff had  rested its 
case, and w ithout the production o f any evidence w hat-
ever on the p art o f  the defendant-appellant, and if  so 
upon w hat g round said judgm ent of nonsuit was 
entered;

Second— A full, complete and detailed statem ent of 
the facts proven before him, a t the tria l of the above- 20  
mentioned cause;

Third— A  full, complete and detailed statem ent of the 
evidence taken before him  on the part o f the plaintiff- 
appellee in said cause.

Dated A pril 2 2 d, 1914 .
Entered A pril 23d, 1914 .
On m btion o f Jo h n  W . W escott, A ttorney-G eneral 

of New Jersey.
Jo h n  »Wl Wesco tt ,

Attorney of Prosecutor. 30
A true copy.

W m . C. Ge b h a r d t ,
Clerk.

Let the above rule be entered.
T h o m a s  W . T r e n c h a r d ,

Justice of the Supreme Court»
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R E T U R N : TO R U L E .

(Filed May p, 1 9 14 .)

Charles Newham , being duly sworn, testified that he 
was form er Tow nship F ire  W arden  of the Township 
of Berkeley; th a t he remembered the fire in the woods, 
which burned southeast o f Ocean Gate, but that he could 
not recall the exact date, but remembered that it was 
in the spring of nineteen hundred and twelve; he was 
w orking at Ocean Gate, saw the fire, got some men and 

10 went to  it. A fter refresh ing  his m em ory from  his 
original report of th is fire he testified th at a considerable 
num ber of men were employed in extinguishing the fire, 
and th at the fire burned over a large area, a part of 
which was woodland. H e stated th a t the fire was burn-
ing in- the woods when he reached i t ; that the wind was 
a little east of south, blowing from  the meadows toward 
the woods. H e stated that he knows that Peter Y. 
Veeder, the defendant, lived at th at time from  a mile 
and a quarter to a mile and a half from  where the fire 

20  s ta rted ; th a t he m et Veeder a t the fire on that day; that 
Veeder was fighting the fire; th a t Veeder said to him: 
“Be easy on m e.” W itness remembered that wind 
shifted from  west to south early in the afternoon of 
that day ; th at a large p art of the woodland burned in- 
this fire was pine woods.

Garfield W orth , being duly sworn, testified that in the 
spring o f 1912 , he was D istrict F ire  W arden of the 
Tow nship of Berkeley; th a t he remembered the fire in 
the spring of th a t year near P eter Y. Veeder’s house, 

3 q  s ta ting  th a t the fire was about from  a quarter to a half 
mile away from. V eeder’s m eadow s; that he could not, 
however, rem ember the exact date of which the fire oc-
curred ; th at on the day in question he was working at 
O'cean Gate, and went to the fire. I t  was burning in 
pine woods and brushland a t th a t tim e; the wind was
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from  the south, blowing off the meadows tow ard the 
east point o f the woods. W itness saw P eter Y. Veeder 
fighting fire. Veeder said fire had got away from  him, 
and asked witness to be easy on him. W itness rem em -
bered th a t the wind had shifted  on that day from  the 
west to the south or southeast; when the wind was 
blowing west it was blowing away from  the woods. 
W itness said the wind was blowing about righ t to  burn 
meadows the way they ought to be b u rn ed ; witness had 
lived a t Bayville all his life and had had several years’ 10  
experience in burning meadows.

H arry  Ellis, o f Ocean Gate, testified th a t he has 
charge o f the real estate of a company operating at 
Ocean G ate; th a t he was on his way home from  Tom s 
River a t the time of the fire, which fire occurred on 
land southeast of the company’s property in the spring 
of nineteen hundred and twelve. W itness could not re-
member the exact date. W itness went to and fought the 
fire in the woods of pine and oak, belonging largely to 
his company. W itness testified th a t the fire covered a 20 
large area, and did considerable dam age; th at a t the 
time he saw the fire, the wind was from; the south of 
the meadows tow ard the w oods; fire was in the woods 
when he reached it and was a mile and a quarter to 
a mile and a half from  the house where Veeder lived. 
W itness said that property belonging to his company 
adjoined land of Veeder.

On cross-exam ination, witness said that it was west 
of where the fire burned th at V eeder’s land adjoined his 
company’s land, th at he d idn’t know who owned the gQ 
meadows lying in between V eeder’s land and the land of 
his company across which the fire burned, that he saw 
no fire on V eeder’s property, th at in the m orning the 
wind was west and in the afternoon it shifted to the 
southeast; the wind kept ge tting  harder, th a t it had not 
been blowing hard  in the m orning.
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Frederick C. T orrey, being duly sworn, testified that 
he is Division F ire  W arden  fo r a portion of the State, 
including O'cean County; th at on A pril twenty-fourth, 
nineteen hundred and twelve, he was a t Shrewsbury and 
Red Bank, and on retu rn ing  home learned that a tele-
phone m essage had come fo r him  of a  big fire at Ocean 
Gate. W itness testified th a t on A pril twenty-fifth, nine-
teen hundred and twelve, he drove to Ocean Gate, inter-
viewed H a rry  Ellis and Charles Ntewham, and went to 

10 see Peter Y. Veeder, the defendant. W itness found 
Veeder near his barn on his farm  about one-quarter to 
one-half mile from  place where the fire in question had 
burned. W itness testified th at he had said to Veeder: 
“H ow  did you let that fire get away from  you yester-
day? '’ and Veeder replied: “ I t  was a case of bad judg-
ment ; I had no righ t to burn  m y m eadow a day like yes-
terday, and I ought to have had m ore than one man. It 
was my fault and I will take my medicine like a man, 
only ju st go as easy on me as you can.’’ Veeder said the 

2 0  main trouble was a sudden sh ift of wind from west to 
south, and the dumbness of the Dutchm an he had help-
ing- him. Veeder offered to  show witness the ground and 
described the fire and went w ith witness down a lane 
running approxim ately east and west from  his farm to 
extensive meadows on the west side of Barnegat Bay. 
W itness testified th a t he had w ritten down the con-
versation and other evidence on same day soon after 
reaching Tom s River. A t request of counsel, witness 
sketched a rough m ap of land as follows :

30
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W itness fu rther said, in explaining this sketch, that 
on the occasion when he had the conversation with de-
fendant on the twenty-fifth, defendant said he set the 
fire at “A ” in salt meadow grass on his mowing 
m eadows when the wind was west, th a t the meadows 
ad jo in ing  him each o f A B  and north  of A E  had been 
mowed the sum m er before and had a  short after-
grow th, th a t while his helper whipped out the fire at 
X that was burn ing  in the stubble and after-grow th, he 

10  was whipping out the fire in a fringe of old grass along 
the ditch from  A  to B when the wind shifted and the 
fire got across the ditch and burned the grass at C, and 
reached the woods at W . On cross-exam ination wit-
ness was asked if defendant had not said on that oc-
casion th a t while he was w hipping out the fire from A 
to B a spark of fire from  some burned grass or drift 
stuff at C had not blown across the ditch into old grass 
because of a sh ift oif wind while he was working at
B. W itness stated that V eeder probably had said some- 

2 0  th ing  of that kind, but that he did not remember whether 
th a t exact language was used o r not. W itness said that 
the defendant walked w ith him over the burned area, on 
the salt m eadow land, and pointed out to him the 
various points shown on the sketch.

In  obedience to  an order o f the Suprem e Court, made 
on the twenty-second day of April, A. D. 1914, in above 
cause, alleging dim inution in the  record and return of 
the C ourt o f Common Pleas of the County of Ocean, 
I do hereby certify  and r e tu rn :

30  First—Judgment of nonsuit was entered in the above
cause after the plaintiff had rested its case, and with-
out the production of any evidence whatever on the part 
of the defendant-appellant, and upon the ground that 
the fire which was charged in the suit of plaintiff- 
appellee was not actually set or caused to be set by 
defendant-appellant in any wasteland, brushland or 
forestland.
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As to the second and th ird  points, m entioned in said 
order, I am  unable to give a full, complete and detailed 
statement o f the facts proven before me at the tria l of 
above-mentioned cause, or o f the evidence taken before 
me on the part of the plaintiff-appellant, as I made no 
notes o f the facts proven o r o f the evidence taken be-
fore me, and had no stenographer, but I return, in 
answer to  these tw o points th e  attached statem ent of 
evidence agreed to  by the parties o f both parts as the 
facts in the case.

Dated M ay 8 , 1914 .

I. WL Ca r mic h a e e ,
Judge of Ocean County Common Pleas Court.

R E A S O N S ,

(Piled April 7, 1 9 1 4 .)

The S tate  Board of Forest P a rk  Reservation Com -
missioners o f the S tate o f N ew  Jersey, the said plaintiff, 
by John W . W escott, A ttorney-G eneral o f  said State 
its attorney, comes and prays th a t the judgm ent o f the 20  
Court a f Common Pleas o f the County o f Ocean, ren-
dered against it on appeal from  the judgm ent o f A rth u r
C. King, Esquire, one o f the justices o f the peace of 
the County o f Ocean, in a sum m ary proceeding fo r the 
recovery o f a penalty, w herein the S ta te  B oard o f Forest 
Park Reservation Commissioners o f the S tate  o f New 
Jersey was plaintiff and appellee and the said P e ter 
Y. Veeder was defendant and appellant, m ay be re-
versed and set aside fo r the follow ing reaso n s:

I. Because the said Court o f  Common Pleas entered ‘J q  
a judgm ent o f nonsuit against the said plaintiff;

II. Because the said C ourt o f Common Pleas deter-
mined as a m atte r o f law th at the evidence introduced 
on the p art o f  the said plaintiff did not establish a prinrn 
facie case in favor o f the  said plaintiff;
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III . Because the said C ourt of Common Pleas entered 
a judgm ent in said case in favor of the defendant and 
appellant when the uncontradicted evidence in said case 
supported only a  judgm ent in favor of the plaintiff and 
appellee;

IV . Because the said C ourt of Common Pleas ren-
dered judgm ent in said case in favor of defendant and 
appellant, when judgm ent should have been rendered 
in favor of the  plaintiff and appellee;

10 V. Because the said judgm ent of said Court of Com-
m on Pleas was in divers respects illegal, unjust, oppres-
sive and contrary  to  law.

Jo h n  W, Wesc o t t t , 
Attorney-General of New Jersey, 

Attorney of Plaintiff in Certiorari.

New  Jer sey  Su pr eme  Cour t .

20
No. 225 No vember  Ter m, 1914.

St a t e  Boa r d oe Fo r est  Pa r k  
Reser v a t io n  Co mmiss io n er s , 

Prosecutor, 
vs.

P eter  y . V ee de r ,
Defendant.

1

► On Certiorari.

O P IN IO N .

{Piled June 10, ip 15-)

30  Subm itted a t Novem ber term , 1914 . Decided, June

’ I9I5- . . .
B efore Justices Swayze, P arker and Kalisch.
F or the P rosecutor— Josiah Stryker, John W. Wes- 

cott, A ttorney-General.
F o r the defendant— David A. Veeder.
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The opinion of the court was delivered by Ka u s c h , /.
This case, though it differs in its facts from  those 

which were present in S tate B oard of Forest P ark  
Reservation Commissioners against McCloskey, decided 
at the present term, of court, nevertheless calls fo r the 
application of the same legal rules set out in the opinion 
filed in the case mentioned.

In the case under consideration, the defendant was 
convicted in the justice court o f a violation of section 
11 of the Act of 1911 (P . L. 1911 , p. 5 6 ) , which pro- 10 
vides: “No person shall set fire to or burn, or cause 
to be burned, any waste land, brush or forest land,” 
etc.

The defendant appealed from  the judgm ent pro-
nounced against him to the Ocean Common Pleas Court, 
which court, a fte r  hearing the testim ony on the part 
of the plaintiff, gave a  judgm ent o f nonsuit. T h a t 
judgment has been brought before us, for review, on 
certiorari.

The proof tended to establish th at the defendant set 20  
fire to his salt m arsh and th at both he and his hired 
man watched the fire; th at a t the tim e when the de-
fendant set fire to his salt m arsh the wind was blowing 
from the west and th at it was due to  a sudden sh ifting  
of the wind from  west to south that caused the fire to 
spread to the woodland.

No claim is made th a t salt m arsh is included in the 
category of waste land, brush land or forest land, as 
set out in section eleven.

The insistence of counsel o f prosecutor is that the 30 
defendant by setting fire to his salt m arsh did “cause 
to be burned” woodland, and therefore incurred the 
penalty of the act.

We think th a t in order to hold the defendant ac-
countable under section eleven of the act it was essential 
that it should have appeared th a t the causing o f the 
woodland to  be burned was his intentional act.

A conviction cannot be properly had under section



24 ORDER OR SUBSTITUTION.

eleven where it appears th a t the act which caused the 
burning of the forest land, etc., was the result of mere 
negligence.

T he facts of the present case signally illustrate the 
necessity, in order to  protect the innocent, th at the legal 
rule relating to the construction o f penal statutes should 
not be relaxed.

I t  is difficult to believe th a t it was the legislative in-
ten t to  hold a person responsible for a condition brought 

10 about solely by a sudden sh ift of wind.
T o  give the act such a construction is to run it into 

absurdity.
The judgm ent will be affirmed.

New  Jer sey  Su pr e me  Co u r t .

St a t e  Boa r d  or  Fo r est  Pa r k  Reser - ' 
va t t on  Co mmiss io n er s , >■

vs.
2 0  P et er  Y. V eede r .

O R D E R  O F  S U B S T IT U T IO N .

(Filed October 30, JQI5-)

I t  appearing to the Court th a t by the provisions of 
an act o f the L egislature of the State of New Jersey, 
entitled “ A n act to  establish a D epartm ent of Conserva-
tion and Development and to consolidate therein the 
S tate W ater-Supply  Commission, the Board of Forest 

30 P a rk  Reservation Commissioners, the State Geological 
Survey, the W ashington Crossing Commission, the 
S tate  M useum  Commission and the F o rt Nonsense Park 
Com m ission,” the term s of office of the members of the 
S tate  Board of F orest P ark  Reservation Commissioners 
were abolished, and the Board of Conservation and De-
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velopment was created, which last-m entioned board was 
vested w ith all the powers and duties o f the said S tate 
Board o f F orest P a rk  Reservation Commissioners.

It is on this th irtie th  day o f October, A. D. nineteen 
hundred and fifteen, ordered th a t the Board of Conser-
vation and Development ibe substituted as plaintiff in 
certiorari in the above-m entioned cause, in the place of 
the S tate  B oard o f Forest P a rk  R eservation Commis-
sioners, and th a t all fu rther proceedings in said cause, 
including the taking o f an appeal from  the judgm ent o f 10  
the Supreme C ourt therein, be had in the name of the 
Board of Conservation and Development.

T h o m a s  W . T r e n c h a r d , / .  S. C.








