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N. J. Court of Errors and Appeals.

Bill of Complaint.
[Filed September 3, 1861.]

In C hancery oe N ew J ersey .

To His Honor Henry W. Green, Chancellor of the State o f New
Jersey.

Humbly complaining, showeth unto your Honor, your 
orator, James Harrison, of the city of New York, executor 
of the last will and testament of Joseph Harrison, late of the 
said city, deceased, that on the twenty-fourth day of Novem­
ber, in the year of our Lord one thousand eight hundred 10 
and fifty-three, one Thomas V. Johnson, late of the city of 
Newark, in the county of Essex, and state of New Jersey,
(but now of Morris county, in said state,) being indebted 
unto the said Joseph Harrison, in his lifetime, in the sum 
of four thousand five hundred dollars, and being so indebted, 
the said Thomas Y. Johnson, iu order to secure the payment 
of the said sum of money,'with interest, did make and exe­
cute, under his hand and seal, and deliver unto the said 
Joseph Harrison, in his lifetime, a certain bond or obligation, 
bearing date the same day and year last aforesaid, in the 20  
Pe»al sum of nine thousand dollars, lawful money of the 
United States, with a condition thereunder written, that if 
the said Thomas Y. Johnson, his heirs, executors, or admin­
istrators, should well and truly pay or cause to be paid unto 
hie said Joseph Harrison, his executors, administrators, or 
assigns, the just and full sum of four thousand five hundred 
hollars, lawful money aforesaid, on or before tbe first day of 
%> in the year eighteen hundred and fifty-four, then the 
said obligation should be void, otherwise to remain in full 
krce and virtue, as in and by the said bond or obligation, 30
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and the condition thereof, reference being thereunto had 
will more fully and at large appear.

And your orator further showeth, that the said Thomas 
W. Johnson,'in order to secure the payment of the said sum 
of money above mentioned, executed and delivered unto the 
said Joseph Harrison, in his lifetime, a certain indenture of 
mortgage, bearing date the same day and year first aforesaid, 
made by the said Thomas V. Johnson and Sarah F., his wife, 
of the first part, and .the said Joseph Harrison, of the second 

10 part, in and by which indenture of mortgage the said parties 
of the first part did grant, bargain, sell, alien, release, convey, 
and confirm, unt-o the said Joseph Harrison, his heirs and 
assigns, all that tract or parcel of land and premises herein­
after particularly described, situate, lying, and being in the 
city of Newark, in the county of Essex, and state of New 
Jersey, Beginning on the east side of !®gden street, fifty 
feet to the north of the corner of Division street; thence 
running along Ogden street, north seven degrees forty 
minutes, west one hundred and eighteen feet; thence north 

20 eighty-two degrees twenty minutes, east one hundred and 
eighty-five feet, to the Passaic river; thence down said river, 
the several courses thereof, one hundred and forty-four feet; 
thence in a direct line to the beginning point in Ogden street.

Excepting thereout an alley of ten feet wide, running 
through said premises nearly parallel with Ogden street; 
being lots No’s twenty (20), twenty-one (21), twTenty-tw7o (22), 
twenty-three (23), thirty-two (32), thirty-three (33), thirty- 
four (34), thirty-five (35), and parts of lots thirty-six (36), 
thirty-seven (37), and nineteen (19), on a map of thirty-seven 

30 lots, sold by Robert Baldwin, which map is dated A ugust 
1 1th, 1836, and being a part of the premises this day con­
veyed to said Johnson, -by the said Joseph H a r riso n  and 
others—-this mortgage being given to secure a p art of the 
purchase money7.Together with all and singular the tenements, here ita-
ments, and appurtenances thereunto belonging, or in any¡ions, re- 

thereof;
and also all tha estate, right, title, interest, use, property 

40 possession, claim, and demand whatsoever, as well in aw

wise appertaining, and the reversion and revers 
mainder and remainders, rents, issues, and profits
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in equity, of the parties of the first part, to the said indenture 
of mortgage, and every part and parcel thereof, with the 
appurtenances; to have and to hold the therein above granted 
and described premises, with the appurtenances, unto the 
said Joseph Harrison, the said party7 of the second pait, his 
heirs and assigns, to his and their own proper use, benefit, 
and behoof forever. Provided always, and the said indenture 
j of mortgage was therein declared to be, upon this express 
condition, that if the said party of the first part to the said 
indenture of mortgage, his heirs, executors, or administrators, 10 
should well and truly pay unto the said Joseph Harrison,
[ his certain attorney7, executors, administrators, or assigns, „ 
the said sum of money mentioned in the condition of the 
aforesaid bond or obligation, with the interest thereof, at the 
time and in the manner mentioned in the said condition, 
according to the true intent and meaning thereof, that then 
the said indenture of mortgage and the estate thereby granted,

I should cease, determine, and f ro m  thenceforth be null and void.
And your orator further -shows, that after the execution of 

i the said indenture of-mortgage, the same was in due form of 20  
I law acknowledged by the said Thomas V. Johnson, and 
I Sarah F., his wife, on the sixth day of December, in the year 
i eighteen hundred and fifty-three, before C. R. Waugh, one 
I ot the Masters in Chancery of New Jersey, and duly recorded 
in the office of the clerk, in and for Essex county, in Liber 

I D B, of mortgages fomEssex county7, in the state of New Jer­
sey, pages 42, and 43, on the sixth day of December, in the 
year eighteen hundred and fifty-three, at forty minutes past 

I two o’clock in the afternoon of that day, as by the certificate 
of the clerk of the said county, endorsed on the same, on the 30 

I said indenture of mortgage, more fully appears, and to which 
I registry and certificate thereof, so as aforesaid endorsed on 
I said indenture of mortgage, your orator, for greater certainty,
I begs leave to refer, if it be necessary so to do.

And your orator further shows unto your Honor, that in 
I causing search to be made in the clerk’s office of the county 
I °f Essex, he finds that the said Thomas V. Johnson and 

Sarah F., his wife, did duly execute and deliver, unto one 
Joseph F. Rushing, a deed of conveyance in due from of law, 
and bearing date the fifth day of March, eighteen hundred 40
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and fifty-seven, thereby conveying to him, and his heirs and 
assigns, all the following described tract of land and premises: 
“All tho&e certain tracts or parcels of land and premises 
hereinafter particularly described, situate, lying, and being 
in the city of Newark, in the county of Essex, and state of 
New Jersey; beginning on the east side of Ogden street, 
twenty-eight feet to the north of the corner of Division 
street; thence along Ogden street, north seven degrees and 
forty minutes, west eighty-four feet; thenee north eighty- 

10 two degrees and twenty minutes, east ninety-two feet, to an 
alley often feet in width; thence along the said alley south 
seven degrees and forty minutes, east eighty-four feet; thence 
south eighty-two degrees and twenty minutes, west ninety 
feet, to the beginning, being lots 19, 20, and 21, on a map 
of 37 lots* sold byr Robert Baldwin, Also one other tract, 
being on the east side of the aforesaid alley, directly opposite 
the southeast corner of the above described lot; thence 
along the said alley, north seven degrees and forty minutes, 
west eighty-four feet; thence north eighty-two degrees and 

20 twenty minutes, east seventy-five feet, to Passaic river; 
thence down the river, the several courses thereof, eighty- 
four feet; thence south eighty-two degrees and twenty 
minutes, west sixty-five feet, to the beginning, being lots 84, 
35, and 36, on said map». Also one tract beginning on the 
east side of Ogden street, one hundred and twelve feet to 
the north of the corner of Division street; thence along 
Ogden street, north eleven degrees and forty minutes, west 
fifty-six feet; thence north eighty-two degrees and twenty 
minutes, east ninety' feet, to an alley ten feet in width ; thence 
along the said alley, south seven degrees and forty minutes, 
•east fifty-six feet; thence south eighty-two degrees and twenty 
minutes, west ninety feet, to the beginning, being lots No s 
:22 and 23, on said map. The other beginning on the east 
side of the aforesaid alley7, opposite the southeast corner o 
the aforesaid lot; thence, along said alley7, north seven degrees 
;and forty minutes, west fifty-six feet; thence north eig ty 
two degrees aiwl twenty minutes, east eighty-four feet, 
Passaic river; tlienee down the river, the several courses 
thereof, fifty-six feet; thence south eighty-two degrees at» 

40 twenty minutes, west seventy-five feet, to the beginning)
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being lots 32 and 33. One other tract, being on the corner 
of Ogden and Division streets; thence north twenty-eight 
feet;thence east ninety feet, to an alley ten feet wide; thence 
south fifteeu feet, along the westerly side of an alley,, to 
Division street; thence westerly, along the northerly side of 
Division street, ninety-one feet, to the beginning. Also the 
tract, beginning at a point on the easterly side of the alley 
aforesaid; thence north, along said alley, forty feet; thence 
east sixty-five feet, south thirty-two feet; thence west 
sixty-five feet, to the beginning. Excepting out of the 10 
above the tracts, the land, and premises described in a deed 
•from Thomas Y. Johnson and wife, to the New Jersey Rail-., 
road and Transportation Company, dated December 7th,
1853, and recorded in book No. 8 of deeds, for Essex county, 
page 37. The above mortgaged premises are the same as*

’ this day conveyed by said Johnson and wife, to said Rusling, 
and this mortgage is given to secure a part of the considera­
tion money in said deed named ; ” which premises are men- 

| tioned and described in the said mortgage, made and exe­
cuted by the said Thomas Y. Johnson and wTife, to the said 20 

| Joseph Harrison, as your orator believes.
And your orator further show's, that the said Joseph F. 

Rusling did, on or about the said fifth day of March, in the 
! year eighteen hundred and fifty-seven, make and execute,
I under his hand and seal, and delivered unto the said Thomas 
j Y Johnson, a deed of mortgage upon said premises lastly 
described, to secure to him the payment of a certain bond 

j made by the said Joseph F. Rusling to the said Thomas V.
Johnson, bearing even date with said mortgage, in the penal 

i sum of five thousand dollars, conditioned for the payment of 30 
• two thousand five hundred dollars, with a condition that the 
same should become due and payable when the said Thomas 
Y Johnson should procure the title to. an undivided one- 
eighth part of the said mortgaged premises from the heirs of 
William Harrison, deceased, and place the same on record 
in the clerk’s office of Essex county.

And your orator further shows, that the said Joseph Ilar- 
| ri8on, in his lifetime, agreed with the said Thomas V. 

Johnson, that he would procure the title of the heirs of John 
Harrison, to the undivided one-eighth part of the property 40 
Mentioned in an agreement, bearing date the fifth day7 of
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March, a. d . one thousand eight hundred and fifty, which 
agreement is nowin your orator’s possession and ready to 
be produced and proven ; and did further agree, to and with 
thessaid Thomas V. Johnson, under his hand and seal, and 
bearing date the sixth day of December, in the year of our 
Lord eighteen hundred and fifty-three, among other things, 
that he would procure a title to said one-eighth part of said 
premises, within two years from the sixth day of December, 
iti the year one thousand eight hundred and fifty-three, to 

10 the said eighth part of said premises in said agreement re­
ferred to, which agreement is in the words and'fignres, and 
to the effect following, viz. Whereas, Joseph Harrison did,' 
on the fifth day of March, in the year eighteen hundred and 
fifty, enter into an agreement in writing, under seal, with 
Thomas V. Johnson that he, the said Joseph Harrison, would 
sell and convey unto the said Johnson, the undivided seven- 
eighths of all the property contained in a certain deed made 
by Robert Baldwin and wife to William Harrison, dated the 
eleventh day of August, a . d . eighteen hundred and thirty- j 

20 six, and also seven-eighths of all the property contained in I 
the deed made by Jonathan Osborn, sheriff, to William | 
Harrison, of the city of Hew York, for the sum of two thou- j 
sand eight hundred and forty-eight dollars. And whereas, j 
the said Joseph Harrison did, in said agreement, further 
agree, that he would endeavor to procure the title to the 
other one-eighth part of said laud and premises, being the 
right of the heirs of John Harrison, deceased. And whereas, 
the said Joseph Harrison has not perfected the title to said 
lots, either in himself or said Johnson, to the share or in- 

30 terest of the heirs of Johu Harrison, deceased. And whereas, 
the said Joseph Harrison, James Harrison, and George Har- j 
rison, have conveyed to said Thomas Y. Johnson, by full 
deeds of warranty, the said undivided seven-eighths of said 
aforementioned premises, who has paid and secured to be 
paid to the said Joseph Harrison, James Harrison, and 
George Harrison, all of the consideration money for the 
whole of said premiseŝ  in said two deeds referred to, and 
that he, the said Joseph Harrison, desired said Thomas V. 
Johnson to pay the whole of said purchase money to him 

40 for his use, and that of James and George Harrison, an
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having agreed to and with said Johnson to procure a good 
and valid title to said Thomas Y. Johnson for the one-eighth 
part of said lots of land,Now this instrument witnesseth: that the said Joseph Har­
rison, for himself, his heirs, executors, and administrators, 
doth covenant, promise, and agree, to and with the said 
Thomas V. Johnson, his executors, administrators, and as-- 
signs, that he will save, harmless, and indemnify him, the 
saidThomasV. Johnson, of and from all loss, damage, costs and 
expenses that he may be put to by reason of the said liar- 10  
rison not procuring a good and valid-title to said Johnson, 
for the said one-eighth part of said lots of land, or for any 
damage, injury, expense, or loss, the said Johnson may be 
pat to, by reason of any improvements he may put thereon ; 
and the said Joseph Harrison doth covenant and agree to 
and with the said Thomas V. Johnson, that he will, at his 
own costs and expenses, within two years from the date 
hereof, procure for the said Johnson a good title to the whole 
of said lots mentioned in said deed.
In witness whereof, the said Joseph Harrison hath here-20 

unto set his hand and seal to these presents, this sixth day 
of December, in the year eighteen hundred and fifty-three.

J oseph H arrison , [ l . s .]

Signed, sealed, and delivered, in the presence of
C. R . W aug h .

Which agreement is in the hands of your orator and ready 
to be produced and proven, as this court may7 direct, and 
with a further agreement annexed thereto, and bearing date 
°u the said sixth day of December, eighteen hundred and 
sixty-three, made and executed by the said Thomas Y. John- 30 
80n, wherein it was agreed by the said Thomas Y. Johnson, 
that in case the said Joseph Harrison should not make a 
g°od title within two years, he, the said Joseph Harrison, 
should refund three hundred and fifty-six dollars, with inter- 
eet, from the first day of February7, eighteen hundred and fifty,
Until that time, to said Johnson, as liquidated damages on the above agreement.

nd your orator further shows, that the said Joseph Har-
B
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rison departed this life on or about the--- day of February,
a . d . eighteen hundred and fifty-five, having first duly made 
and executed his last will and testament, in due form of law, 
on or about the third day of January, in the year of our Lord 
eighteen hundred and fifty-two; that in and by said will your 
orator was appointed executor of the said will, and the same 
was, on. the sixth day of April, in the year of our Lord 
eighteen hundred and sixty-one, duly admitted to probate 
by the surrogate of the county of Hudson, in the state of 

Ifi New Jersey; and that your orator then took upon himself 
the duties as executor of the said last will and testament of 
the said Joseph Harrison, deceased, and that he has acquired 
a complete title to the said one undivided eighth part of said 
real estate, and is now ready to convey the same to the said 
Thomas V. Johpson, or to his grantees, upon the payment 
to your orator of the said principal and interest, so due on 
the said bond and mortgage, so given to the said Joseph 
Harrison by the said Thomas V, Johnson and wife.

And your orator fuithe-r shows, that on the sixth day of 
20 March, in the year one thousand eight hundred and fifty- j 

seven, the said Joseph F. Rushng did convey all bis right, 
title, and interest, of, in, and to said land, to the New Jer­
sey Railroad and Transportation Company, by a deed of; 
conveyance, duly executed according to law, to pass real j 
estate, and that the said New Jersey Railroad and Trans- 
sportation Company are still the owners of the said mort- j 
gaged premises.

And your orator further shows, that, upon making search j 
at the clerk’s office of the county of Essex, he finds that the 

30 said Thomas V. Johnson, on the second day of April, in the 
year eighteen hundred and fifty-six, applied to the clerk  of 
the county of Essex for the mortgage so given to the said 
Joseph Harrison, by the said Thomas Y. Johnson and wife, ; 
which mortgage was remaining, and bad been from the tune 
the said Josep>h Harrison left it for record, with the said 
clerk of Essex county; that the said clerk, J. J- Terhune, j 
did, without any authority, or right, or permission, deliver 
said mortgage to the said Thomas V. Johnson, who held the 
same in his possession till the sixth day of M a r c h , in t ® j

40 year eighteen hundred and fifty-seven, when he placed tie
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same in the hands of Algernon S. Ilnbbell, esquire, who was 
employed by the New Jersey Railroad and Transportation 
Company to investigate the title to the said real estate, so 
conveyed by the said Thomas Y. Johnson and wife to the 
said Joseph F. Rusling, and by him, the said Rusling, con­
veyed to the said railroad company, and that on the said sixth 
day of March, in the year of our Lord eighteen hundred and 
fifty-seven, the said Algernon S. Hubbell presented said 
mortgage to the clerk of Essex county, for him to cancel the 
same, whereupon the said clerk did, upon such presentation, 10 
endorse upon the record of said mortgage the following, viz.

“On the sixth day of March, a. d . 1857, the original mort­
gage here registered, was produced in the office. Algernon 
S. Hubbell, esq., att’y at law, cancelled and made void.

J. J. T er h u n e , Clerk.”

And thereupon, the said Thomas Y. Johnson, conveyed 
said property to the said Joseph F. Rusling, and the said 
Joseph F. Rusling thereupon, on the said sixth day of March, 
eighteen hundred and fifty-seven, duly executed a mortgage 
upon the same to the said Thomas Y. Johnson, for the sum 20 
of two thousand five hundred dollars, to secure the payment 
of a certain bond of the said Joseph F. Rusling, to the said 
Thomas V. Johnson, for the sum of two thousand five hun­
dred dollars, and, after making and delivering said mort­
gage, he then conveyed said premises to the said New Jersey 
Railroad and Transportion Company, by a proper deed of 
conveyance, under his hand and seal, and bearing date the 
said sixth day of March, in the year of our Lord eighteen 
hundred and fifty-seven ; that the said Joseph F. Rusling, 
took said property in his own name, at the special request 30 
of the New Jersey Railroad and Transportation Company, 
and for their use and benefit, and did execute and deliver a 
deed, iu manner aforesaid, to said company7, which deed was 
eot recorded for some time after the execution of the same ; 
ai)d that the said Alg ernon S. Hubbell was employed by 
a,)d acted for the said railroad company as their counsel; 
t at he, the said Hubbell, had no evidence or knowledge 

atthe said bond secured by said mortgage so cancelled, had 
een paid, or any part of the same, that the possession of the 40
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Said bond has never been with any person or persons bat 
the said Joseph Harrison during his lifetime, and with your 
orator, as his executor, since his death, that it has never 
been in the care, custody, or possession of said Thomas V, 
Johnson, Joseph F. Rusling, the said Algernon 8. Hubbell, 
or the New Jersey Railroad Company, or either or any of 
them, that no evidence of payment or satisfaction was ex­
hibited to the said Joseph F. Rusling, Algernon 8. Hubbell, 
or to any other person, at any time, or more particularly at 

JO the time of eaneellation by said Hubbell of said mortgage, 
that no receipt was endorsed upon said mortgage, or any 
other evidence of the payment or satisfaction of said mort­
gage from the said Joseph Harrison or his legal representa­
tives, that the said sale by said Johnson, as aforesaid, to said 
Rusling, and by said Rusling to said Railroad Company, 
was for the sole ,use and benefit of the said railroad com­
pany; and the said Algernon S. Hubbell, being the counsel 
for said railroad company to look after their interest, and 
that of said Rusling, if any he had, in getting a good title 

20 free of incumbrance, i t  was his duty, before cancelling said 
mortgage, to ascertain beyond a doubt whether said mort­
gage had been bona Jide paid bv said Johnson, and duly dis­
charged by said Joseph Harrison, so as to authorize said 
Ilubbcli to discharge the same upon the record of said mort­
gage.

And your orator further shows, that no part of said bond 
and mortgage has ever been paid, either to the said Joseph 
Harrison, in his lifetime, or to your orator since his death, 
that the whole principal and interest moneys remains due 

30 and unpaid ; and your orator insists that the pretended can­
cellation, by the said Algernon S. Hubbell, of said m ortgage 
was illegal and of no effect as against your orator, and that 
the said Joseph F. Rusling, and the New Jersey Railroad 
and Transportation Company, have no right to claim any 
exemption from the force and effect of said mortgage, and 
that the said cancellation should be, by the decree of this 
honorable court, set aside and for nothing holden, and that 
your orator should be decreed by this honorable court, the 
principal and interest due on the said bond and mortgage, 

40 so given to the said Joseph Harrison, in his lifetime, deduct
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ing therefrom the said sum of three hundred and fifty-six 
dollars, as in and by the agreements herein before set forth ; 
and your orator alleges, that he is ready and willing to exe­
cute and deliver, to the New Jersey Railroad and Transpor­
tation Company, a perfect title for the undivided one-eighth 
part of the said mortgaged premises, so agreed to be con­
veyed to the said Thomas V. Johnson, by the said Joseph 
Harrison, upon a decree being made by this honorable court 
to pay to your orator the principal and interest upon said 
bond and mortgage, so given by said Johnson and wife to 10 
said Joseph Harrison.

And your orotor further shows, that the said mortgage, so 
; given to the said Joseph Harrison by the said Thomas Y. 
Johnson and wife, is now, or vras recently7, in the hands of 
the said Algernon S. Hubbell; and your orator prays that 
be may be ordered, by7 this honorable court, to deliver the 
same into the hands of the clerk of this court, to abide such 
order or decree as this court may make in the premises in 
relation to said mortgage.

And your orator further shows, that the said Thomas Y. 20 
Johnson did, on the twenty-fifth day of April, in the year 

I eighteen hundred and fifty-seven, or thereabouts, execute an 
assignment, under his hand and seal, of the said bond and 

I mortgage so made to him by the said Joseph F. Rusling, for 
| the sum of two thousand five hundred dollars, to your orator, 

and had the said assignment duly recorded in the clerks 
office of Hudson county, which assignment, so made and put 
upon record by the said Thomas Y. Johnson, was done 
without the acquiesence or knowledge of your orator, and 

I he is willing, upon payment of the principal and interest due 30 
to him upon said Thomas Y. Johnson's bond and mortgage, 
to cancel the same of record.

And your orator avers, that he had no knowledge, directly 
I or indirectly, of the cancellation of the mortgage so made 
j hy the said Thomas Y. Johnson to the said Joseph Harrison,
I that the same wa3 done contrary to equity or right, and 

ought to be so decreed by this court.
And your orator further showeth, that the whole of the 

principal money mentioned in the said bond or obligation 
a,'d secured thereby, and by the said deed of •mortgage, with 4$
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large arrears of interest, still remains due and owing to your 
orator, no part thereof haying been paid to the said Joseph 
Harrison in his lifetime, or since hb death to your orator, so 
that your orator is greatly delayed and disappointed in the 
receipt of the said moneys, by means of which said several 
premises, the said deed and mortgage and the estate thereby 
mortgaged as aforesaid, have become absolute in your orator 
and his heirs. And your orator further shows, that the 
said Thomas V. Johnson and the New Jersey Railroad 

10 and Transportation Company, since the execution of your 
orator’s said mortgage, have possessed and enjoyed, and that 
they do still possess and enjoy the «aid mortgaged premises 
with the appui tenances, and that they have always received I 
and still do receive the rents, issues, and profits thereof. 
And your orator further shows and expressly charges, that 
the said mortgaged {»remises are a slender and scanty security I 
for the payment of the said principal moneys and arrears of 
interest so due to your orator as aforesaid, and that they! 
or some other person or persons for them, have frequently I 

20 and in a friendly manner applied to the said Thomas V. I 
Johnson and the New Jersey Railroad and Transportation I 
Company or one of them, and requested them or one of them | 
to pay and discharge the said principal and interest moneys I 
so due to your orator on the said bond or obligation and I 
deed of mortgage, given by the said Thomas V. Johnson and I 
wife to the said Joseph Harrison ; and your orator well hoped I 
that the said Thomas V. Johnson, The New Jersey Railroad I 
and Transportation Company, or one of them, would have 1 
complied with such reasonable requests of your orator, and I 

SO "ould have paid to hint the said principal moneys and arrears I 
of interest, so as aforesaid due to ypur orator on the said I 
bond or obligation and deed of mortgage, as in equity and I 
good conscience they ought to have done. But now so it is, I 
may it please your Honor, that the said Thomas V. Johnson j 
and Sarah F. his wife, The New Jersey Railroad and Trans- I 
portation Company, and Algernon S. Hubbell, are combining I 
are confederating together, and to and with divers other I 
persons at present unknown to your orator, but whose names I 
when discovered he prays may be inserted herein, and that | 

40 they may be made parties hereto, with proper and apt words I
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to charge them how to injure find aggrieve your orator in 
¡the premises, and to defraud him of the said principal and 
interest moneys as aforesaid due to orator on the said bond 
¡orobligation and deed of mortgage, hereinbefore mentioned, 
and given to the said Joseph Harrison, and now held by your 
orator as aforesaid, sometimes give out and pretend, that 
¡although your orator’s estate in the said mortgaged premises,
| contained in the mortgage given as aforesaid, may have become 
absolute at law, yet that your orator cannot dispose of the 
same to any purchaser in any manner, and that the same 10 
will be subject to an equity of redemption, and at other 
times the said confederates pretend that the said mortgaged' 
premises are charged or chargeable with other incumbrances 

I prior to your orator’s said mortgage, but when and to whom 
I given, and for what consideration, they refuse to discover ;
I whereas your orator chargés and insists, that if any such pre- 
Itended incumbrances do exist, they are fraudulent and void,
I and given »for no good or valuable consideration, or are paid 
I and satisfied, and kept on foot by fraud, to injure and ag- 
■ grieve your orator, and ought to be delivered up to be can- 2.0 
I celled, or declared to be of no effect against your orator, who 

had no notice of any such pretended incumbrances. All 
which acting and doings of the said Thomas V. Johnson,
The New Jersey Railroad and Transportation Company, and 
Algernon S. Hubbell, and their confederates, are contrary to 
equity and good conscience, and tend to the manifest wrong, 
injury and oppression of your orator. In tender considera­
tion whereof, and forasmuch as your orator hath not a 
complete and safe remedy in the premises at and by the 
strict rules of the common law, nor can foreclose the equity 3d 
of redemption of the said mortgaged premises, or safely sell 
tbe same, for the payment and satisfaction of the said princi­
pal moneys and arrears of interést, so as aforesaid due to your 
orator on the said bond and obligation and deed of mort- 
gage, given to the said Joseph Harrison in his lifetime as 
aforesaid, without the aid arid decree of this honorable court.
To the end therefore that the said Thomas V. Johnson, The- 
■ew Jersey Railroad and Transportation Company, Alger­

non S. Hubbell, and their confederates, when discovered, may 
upon their several and respective corporal oaths, true, full, 40
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and perfect answers make to all and singular the premises, as 
fully and particularly as if the same were here again repeated 
and they and each of them thereto particularly interrogated’ 
according to the best of their respective knowledge, informa­
tion, remembrance, and belief; and that the said defendants, or 
some one of them, may be decreed to pay to your orator the 
said principal sum of four thousand five hundred dollars, 
hereinbefore mentioned and expressed, and so due to him on 
the said bond or obligation and deed of mortgage, herein- 

.10 before mentioned and set forth, and given to the said Joseph 
Harrison in his lifetime, and all the interest money now 
due, and to grow due thereon, together with all your orator’s 
costs and charges, both at law and in equity, in this behalf 
sustained, by a short day to be appointed by this honorable 
court, and in default thereof that the said defendants and 
each of them, and all persons claiming or to claim under 
them, or any or either of them, may be foreclosed of and 
from all equity of redemption, or claim of, in, and to the said 
mortgaged premises, and every part and parcel thereof, with 

20 the appurtenances, and may deliver over uuto your orator 
all deeds, demises, and writings whatever, relating to, or 
concerning the same, or that all and singular the said mort­
gaged premises, with the appurtenances, may, by the order 
and decree of this honorable court, be sold, and out of the 
moneys arising from the sale thereof, your orator may be 
paid the full amount of the said principal sum of money 
hereinbefore mentioned and expressed, and so due to your 
orator on the said bond or obligation and deed of mortgage 
to your orator as aforesaid, and all the interest now due and 

30 f° grow due thereon, together with all your orator’s costs 
and charges both at law and equity, in this behalf sustained, 
and that your orator may have such further and other relief 
in the premises, as to your Honor may seem meet, and shall 
be agreeable to equity and good conscience. May it please 
your Honor, the premises considered, to grant unto your 
orator a writ or writs of subpoena, issuing out of and under 
the seal of this honorable court, to be directed to the said 
Thomas V. Johnson and Sarah F. his wife, The New Jersey 
Railroad and Transportation Company, Algernon S. Ilubbell, 

40 therein and thereby commanding them, and each of them,
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on a certain day, and under a certain penalty therein to be 
inserted, to be and appear before your Honor in this honorable 
court, then and there to answer all and singular the said pre­
mises’, and to stand to, abide by, and perform such order and 
decree therein, as to your Honor shall seem meet, and shall be 
agreeable to equity and good conscience. And your orator 
as in duty bound, will ever pray, &c.

PETER BENTLEY, 
Solicitor and of counsel with complainant.

A n s w e r  o f  A . S . PEuBbell.
[Filed March 18, 1862.]

The answer of Algernon S. Hubbell, one of the defendants, to the 10 
bill of complaint in the above suit.

This defendant, now and at all times hereafter, saving and 
reserving to himself all manner of benefit and advantage of 
exception to the many errors and insufficiency in the com­
plainant’s bill of complaint contained, for answer thereto, or 
unto so much and such parts thereof as this defendant is 
advised is material for him to make answer unto, he answers 
and says—that he has no knowledge of the making of the 
said bond and mortgage, set forth in the complainant’s bill, 
and no knowledge of the existence of the said mortgage, 20 
except as hereafter stated. And he further answers and says, 
that he knew of the execution and delivery of the deed from 
Thomas V. Johnson and wife to Joseph F. Rusling, men­
tioned in said bill; that on or about the day of the date of 
said deed, this defendant was called upon by the said Joseph 
F. Rusling, to go with him to the house of the said Thomas 
V. Johnson, who was then unable by illness to leave it, to 
examine the title to land he, said Rusling, was about to 
purchase of said Johnson ; that accordingly he went there, 
and found Lewis C. Grover, esq., present, acting with said 30 
Johnson; that searches of the records of Essex county and 
111 the Supreme Court, were handed to this defendant to ex- 
amine, and also the deed prepared and executed by said

c
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Johnson and wife to said Rusiing, of the property to be 
purchased; that the said search exhibited the mortgage 
mentioned in the complainant’s bill, and upon examination 
the title to seven-eighths of the property, after removing the 
mortgage aforesaid, was found to be satisfactory; and said 
Rushng then paid the money required, and executed a bond 
and a mortgage upon the same premises to said Johnson, 
and the said deed was delivered by him to said Rusiing; that 
it was stated by said Johnson or said Grover in his behalf, 

10 and in his presence, that the mortgage given by said John­
son and wife to Joseph Harrison, for forty-five hundred 
dollars, was satisfied, being the mortgage mentioned in the 
said bill of complaint; and the same was produced, and 
either said Johnson or said Grover, in his presence and by 
his direction, at the same time, tore oft* the names and seals 
of the mortgagors, and handed the same to this defendant to 
be cancelled of record ;. that on the sixth day of March, a. d. 
1857, this defendant took the said mortgage to the clerk’s 
office of Essex county, and had it duly cancelled. And fur- 

20 ther answering he says, that no intimation was made by said 
Johnson or Grover, or either of them, as to the manner said 
Johnson obtained said mortgage, or how it came to his pos­
session ; that .the same was produced as satisfied, and the 
purchase was completed in good faith, upon the belief that 
said Johnson was in possession of the mortgage lawfully, 
and had good right to it, and to have it cancelled; that after 
the mortgage was cancelled, it remained in the possession of 
this defendant, with- the searches and other papers relating 
to the purchase, until in the early part of the year eighteen 

30 hundred and sixty-one, when he handed the same to John 
P. Jackson, and this defendant has not seen them since, or 
had them in his possession or custody; that it was several 
months before the bill in this cause was filed, and before he 
heard of the claim now made by the complainant; that from 
the time of the cancellation of said mortgage, to the time of 
his giving up the papers, no inquiry w7as ever made of this 
defendant about said mortgage, or any allegation made that 
it was improperly cancelled. And further answering, he 
says, that he has no recollection of seeing the bond men- 

40 tioned in said mortgage, nor does he know wffiether it was
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in said Johnson’s possession |  that he cannot now recollect 
whether there was a receipt on the said mortgage I  that he 
has endeavored, since this suit was commenced, to see and 
inspect it, but owing to the illness and death of Mr. Jack- 
son, he has not been able to do so; that he is informed and 
believes, that diligent search has been made for said mort­
gage, but that it cannot be found, and this defendant does 
not know where it is, or what has become of it. And this 
defendant denies all unlawful combination and confederacy, 
in said bill charged, without that, that any other matter or 10 
thing material for this defendant to make answer unto, and 
not herein or hereby well and sufficiently answered, con­
fessed or avoided, traversed or denied, is true, to the know­
ledge and belief of this defendant.

A lgernon S. H ubbell , pro se.

New Jersey, Essex county, ss.—Algernon S. Hubbell, the 
defendant above named, being duly sworn, on his oath 
saith—that the matters and things set forth in the above 
answer, so far as relate to his own acts, are true, and so far 
as relate to the acts of others, he believes them to be true. 20

A lgernon S. H ubbell .

Sworn and subscribed, the seventeenth day o f  March, a . d .
! 1862, before me.

G eorge F. T uttle, M. C.

Answer of tlie NT. J. R. R. & T. Co.
[Filed September 3, 1862.]

IP answer of the New Jersey Railroad and Transportation 
Company, defendants in this.suit, to the hill of complaint filed 
ty the above complainant.

These defendants, now and at all times hereafter, saving 80 
and reserving to themselves all manner of benefit and advan­
tage of exception to the many errors and insufficiencies in 
the complainant’s said bill of complaint contained, for answer
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thereto, or unto so ranch and such parts thereof as these 
defendants .are advised is material for them to make answer 
unto, they answer and say—that they admit that said Thomas 
Y. Johnson did make and execute the bond and mort<uwe 
mentioned in said bill of complaint, to the said Joseph 
Harrison, deceased, and as therein set forth; and they admit 
that said Johnson and wife did make, execute, and deliver 
to Joseph F. Rusling, a deed of the land therein described,’ 
and that the said Joseph F. Rusling did make, execute, and 

■ deliver to said Johnson, the deed of mortgage mentioned in 
said bill, and of the purport therein stated ; and they further 
answer and say, they’ have no other knowledge of the agree­
ments set out in said bill, between the said Joseph Harrison 
and the said Thomas Y. Johnson, thereby disclosed. And 
further answering, they admit that the said Joseph F. Rus­
ling did convey to these defendants, by a deed of the date 
mentioned in said bill, the same land conveyed to him, as 
before stated, and that they7 are now the owners thereof.

And these defendants further answering say7, that being 
20 desirous of purchasing said land, with a view to an import­

ant improvement of their road, they employed the said 
Joseph, T. Rusling to negotiate for and purchase said land, 
and tl a1: A. S. Uubbell, esq,, was employed as his counsel 
and the counsel of these defendants, to examine the title of 
said land, and to see that a proper conveyance of the same 

- was perfected ; and that the said Rusling did take the title 
from said Johnson in his own name, and afterwards con­
veyed the same to these defendants, subject to a mortgage 
of twenty-five hundred dollars, which vvas given by said Rus- 

o" ling, to be paid when a title was procured by said Johnson 
to one-eighth part of said premises—the said conveyance 
being for seven-eighths of said land; and they further say, 
that they7 employed said Rusling, and purchased said land 
in good faith, and paid for it a large and full consideration.

And these defendants further answering say, that they 
have no knowledge or information, except from the said bill, 
whether or not the said Thomas Y. Johnson applied to the 
clerk of the county of Essex for the said mortgage given to 
the said Joseph Harrison by the said Thomas Y. Johnson, • 

40 nor whether said mortgage remained in the possession of the
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said clerk until it was by him delivered to the said Johnson, 
as in said bill alleged, but these defendants are informed by 
the said Thomas V. Johnson, and believe, and charge the 
truth to be, that the said mortgage was satisfied by the said 
Thomas V. Johnson to the said Joseph Harrison, in his life­
time, aud that he was lawfully entitled to the possession of 
the said mortgage, and had full right to cancel the same.

And these defendants say, that at the time the said mort­
gage was delivered to the said Johnson, and at the time of 
the cancellation thereof, the said Thomas V. Johnson was 10 
doing an extensive business, and was possessed of a large 
estate, both real and personal, and was reputed to be a man 
of wealth ; that his character and reputation in the com­
munity was unblemished, and that when said mortgage was 
produced by him with the seals torn oft, these defendants had 
no reason to doubt that the same had been cancelled by the 
said Joseph Harrison, or at his request, and they believe, 
and still believe and charge the fact to be, that it had been 
so cancelled.

And these defendants further answering say, that when 20 
the deed was delivered to the said Rusling, and the purchase 
money paid, the said mortgage was produced by said John­
son with the seals torn off, and was handed to said Rusling 
by said Johnson, in the presence of, and by the assent and 
direction of the counsel of said Johnson, with the statement 
that it was satisfied ; and that thereupon it was cancelled of 
record by the clerk of Essex county, at the instance of the 
said A. S. Ilubbell, esq,, as these defendants believe,- and 
therefore charge he had a right to do. And these defendants 
further answering say, they do not know whether there was 30 
a receipt upon the said mortgage, that after it was cancelled 
they are informed it was given to John P. Jackson, esq., 
now deceased, and that it cannot now be found, and is not 
now in the possession of these defendants. And these de­
fendants further answering say, that they have no knowledge 
°r information, except from said bill, whether the possession 
of said bond, in the said mortgage mentioned, has never 
een with any person or persons but the said Joseph Harrison, 

during his lifetime, and with the complainant as his exe- 
cl)tor, since his death; nor whether or not it has been in 40
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the possession of the said Thomas V. Johnson, nor whether 
the whole principal and interest moneys remain due and In- 
paid thereon. But these defendants further answering deny, 
that the cancellation of the said mortgage, given to secure 
the payment of the said bond, was illegal and of no effect 
against the complainant, but, on the contrary thereof, insist 
that the same;is no longer a valid and subsisting lien upon 
the premises purchased by them as aforesaid.

And these defendants further say, that they entered into 
10 immediate possession of said land, and have made expensive 

and valuable improvements on the same, and until a recent 
period they'never heard of the claim now set up by the com­
plainant in said bill, and that said Johnson had no right to 
the possession of said mortgage, or any7 allegation that it was 
improperly cancelled.

And these defendants deny all and all manner of unlawful 
combination and confederacy wherewith they are by the said 
bill charged, without this, that there is any other matter, 
cause, or thing in the said bill of complaint contained, ma- 

20 terial or necessary for these defendants to make answer 
thereunto, and not herein and hereby well and sufficiently 
answered, confessed, traversed, and avoided, or deuied, which 
is true to the knowledge or belief of these defendants; all 
which matters and things these defendants are willing to 
aver, maintain, and prove, as this honourable court shall 
direct, and humbly pray to be herein'dismissed, with their 
reasonable costs and charges in this behalf most wrongfully 
sustained.

JOHU P. JACKS OU, J un.,
30 Solicitor of defendant.

F. II. TEESE,
Of Counsel.

J ohn S. D arcy, Frost W. J. E. E. $  Trans. Co. [l. s.]

State of Uew Jersey, ss.— The answer of the defendants, 
the New Jersey Railroad and Transportation Company, was 
taken this fourth day of September, in the year of our Lota 
one thousand eight hundred and sixty-two, before me, under 
the common seal of the said corporation, as by their sai 
seal affixed appears.

C. T. ZIEGLER, M. C.
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R e p l ic a t io n .
[Filed October 16, 1862.]

The Replication of the complainant to the answers of Algernon 
S. Hubbell, and the New Jersey Railroad and Transportation 
Company.

This repliant, saving and reserving to himself all and all 
mannerof advantage of exception, to the manifold insufficien­
cies of the said answers, for replication thereunto saith, that 
he will aver and prove his said bill to be true, certain and 
sufficient in the law to be answered unto, and that the said 
answer of the said defendant is uncertain, untrue, and in­
sufficient to be replied unto, by this repliant; without that, 10 
that any other matter or thing whatsoever, in the said 
answers contained, material or effectual in the law to be re­
plied unto, confessed, and avowed, traversed or denied, is un­
true; all which matters and things this repliant is and will 
be ready to aver and prove, as this honourable court shall 
direct, and humbly prays, as in and by his said bill he has 
already prayed.

PETER BENTLEY,
¡Solicitor and of counsel with complainccnt.

Order of Revivor.
[Filed February 7, 1864.]

j|j|l cause being opened to the court by Peter Bentley, of 20 
counsel with the complainant, and upon reading an affidavit 
°fthe said Peter Bentley, on file in the cause, whereby it 
aPpears, that after issue joined in the cause, and on or about 

e third day of March, in the year of our Lord one thousand 
^8 t hundred and sixty-three, the said complainant, James 

Prison, departed this life, intestate, and that Mary Harri-
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son has been duly appointed administratrix of the said James 
Hairison, deceased , it is on this sevTenth day of March, a. d 
eighteen hundred and sixty-four, ordered by the Chancellor, 
that the name of the said Mary Harrison, administratrix, &c., 
of James Harrison, deceased, who was the executor of the 
last will and testament of Joseph Harrison, deceased, be in­
serted as complainant in this suit, to the end that such further 
proceedings may be taken in this suit, against the defend­
ants therein, as shall be agreeable to equity and in accor- 

10 dance with the rules and practice of this court.
HENRY W. GREEN, C.

E v id e n c e .

[Filed October 4, 1866.]

Examination of witnesses in a cause depending in the Court of 
Chancery of New Jersey, wherein Mary Harrison, administra­
trix, is complainant, and Thomas V. Johnson and wife, 
The New Jersey Railroad and Transportation Company, and 
others, are defendants, taken before me, George F. Tuttle, an 
examiner of said court, at my office, in Newark, on the eleventh 
day of September, in the year eighteen hundred and sixty-six, 
in the presence of Peter Bentley, esquire, solicitor of comylain- 

20 ant, and John P. Jackson, jun., esquire, solicitor of said rail­
road company.

Charles R. Waugh, a witness produced on the part of the 
complainant, being duly sworn, on his oath saith—A paper 
being shown to witness, which I have marked Exhibit A for 
complainant, he says—I have examined the signatures to this 
paper; m37 name is subscribed thereto as a witness; I have 
no doubt but that I saw this paper executed.

Another paper being shown witness, he says—I am the 
subscribing witness to this bond ; it was executed before me, 

SO by Thomas V. Johnson, (heretofore marked as Exhibit 1 for 
complainant); I  don’t know that I have had anything to do
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with these papers since their execution ; I can’t tell from re­
collection whether the mortgage securing this bond was ex-
ecuted before me or not. C. E. WiDan.

Subscribed and sworn before me.
G eorge F. T uttle, M. C.

Thomas V. Johnson, a witness on the part of the New 
Jersey Railroad and Transportation Company, being pro­
duced and offered to be sworn, the complainant objects to 
the witness as an improper witness, and being duly sworn, 10 
saith—I reside at Littleton, Morris county ; I lived in New­
ark until September, 1857; I remember deeding some 
property to Joseph F. Rusling, in 1857 ; it was wharf pro­
perty, near Division street, Newark—near the railroad ; I have 
heard that he sold it to the railroad company; I negotiated 
for this property with James Harrison and Joseph Harrison, 
a number of years before the deed was given by the heirs of 
the Harrison estate; the principal men with whom I negotia­
ted were James and Joseph Harrison; I did not know the 
other heirs ; my recollection is that when the agreement was 20 
made it was for the whole property, but when the deed was 
passed, it was only for seven-eighths. The full consideration 
was paid for the whole property; I paid part of the consid­
eration by a bond and mortgage upon the property pur­
chased; my recollection is that $1500 was paid, cash, and 

| $4500 by bond and mortgage, or about those sums ; between 
$1400 and $1500 was paid cash ; I don’t know who took that 
mortgage to the clerk’s office to be registered ; I don’t recol­
lect who took the deed I received from them to the office;
]t is very probable that I  did, bu t I  don ’t re m e m b er; I have 30 
no distinct recollection as to either, b u t I  presum e I  did not 
lake the mortgage to be reco rd ed ; I  took the m ortgage to 
^ r- Harrison, from the c lerk ’s office, before passing the deed 
to Mr. Rusling.

1 Quest. Why did you take the mortgage from the court­
house?

Ans. Because Mr. H arrison told me to do s o ; I  mean Mr. 
atnes Harrison; I can’t fix the  day, bu t I  th in k  th a t I did 

Mahout a year before the deed was passed to Rusling. (Coun-
D
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sel for complainant objects to all testimony as to what Mr. 
James Harrison said.)

2 Quest. State the interview with Mr. James Harrison— 
what was said by him, and what by yourself? (Objected to.)

About the year 1855—1 think it was between the 
summer of 1855 and the spring of 1856—1 think I called 
upon Mr. James Harrison, to enquire when the title could 
be perfected, and to know who was the executor of his bro­
ther, and what could be done about perfecting the title. I 

10 told him it had been delayed a long while, and I thought it 
was time the matter was settled, that is that the title should 
be perfected ; he replied that he had sent to Ireland by a 
friend, to try and secure the title to the other eighth, but 
had not succeeded ; I reminded him of his promise that he 
made to me individually, that the title should be perfec­
ted ; he replied that it would be done; it might take time, 
but that it would be done; I told him that I had gone forward 
and made improvements upon the property, and that I looked 
to him to have it accomplished ; he replied, he thought I had 

20 no reason to fear but that it would be done, though it might 
take some time—that he had been made executor of his 
brother’s estate; I told him then, in view of the fact that I 
had made expenditures there to a considerable amount, that 
it ought to be done immediately. It was at this time he re­
quested me to go to the clerk’s office and get the mortgage, 
which I did; subsequent to this he asked me to bring the 
mortgage down to him; I replied to it, that that was not 
the understanding of my getting the mortgage, as it was to 
be held by me as security for the completion of the title; I 

30 had several interviews with him afterwards, when he alluded 
to the mortgage, and requested me to bring it to him, saying 
that he would be prepared in a very short time to complete
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Am. I expressed my fears that this would not be accom­
plished at this time, and he said, why you can hold the mort- 
gâ e till it was accomplished. This occurred at the first 
interview, according to my recollection. It was at subse­
quent interviews that he spoke of bringing the mortgage 
down to him—I had applied to Mr. Harrison more than once
to perfect the title.

5 Quest. Was this mortgage alluded to passed over to Mr. 
Eusling and Mr. Hubbell, at the time the deeds were passed
to Rusling ? ^

Ans. It was passed over to Mr. Hubbell, and, I suppose at 
that time. I think the deed to Rusling was passed at my 
house; I am not certain whether Mr. Grover was present 
then; I think he was; he was my counsel at that time.

6 Quest. Did you talk with Mr. James Harrison at any of 
your interviews about selling any part of this property, or 
prospects for selling the same ?

Am. I think I did.
7 Quest. What do you think that you told him?
Ans. My recollection is that I told him that I wauted to 20 

I sell it; I had a good many interviews with him at his place 
in Pulton street, or where he stopped there, and at the 

; Northern Hotel in New York City, where he frequently was.
8 Quest. Did you ever tell him that you wanted to sell it?
Ans. 0, yes sir.
9 Quest. When you sold the property to Rusling, what 

agreement or understanding was there about the one-eighth 
of the title which was outstanding? (Objected to.)

Ans. The understanding was that Mr. Rusling was to give 
a mortgage, to be held until the title was perfected; the 30 
mortgage was made to me, and I  assigned it to Mr. Harrison; 
that mortgage is not uow in my possession ; I don’t remem­
ber whether I handed it to Mr. Bentley or Mr. Harrison, but 
to one of them—I think it was to Mr. James Harrison.
The amount of that mortgage was, I think, $2500.

Witness being cross-examined, says—
1 Quest. Was there any agreement made between you and 
oseph Harrison, in case the title to the one-eighth should 

not be perfected, that the damage for non-performance of the 
agreement was fixed?
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Ans. I think there was.
2 Quest. W hat was th a t am ount ? (Objected to.)
Ans. I  don’t know as I can tell exactly the amount, with­

out referring to papers, jExhibit A, for complainant, being 
shown witness, he says—-this paper shows the amount, $356, 
but this paper does not tell the whole of the agreement.

3 Quest. When you took the mortgage from the clerk’s 
office, did you keep it in your possession until the sale was 
made to Mr. Rusling?A O

■W Ans. Yes, sir.
4 Quest. Did you know at the time that you was conveying 

this property to Mr. Rusling, that the New Jersey Railroad 
Company was the real purchaser?

Ans. I did not know of my own knowledge, but I supposed 
the property would go to them; Mr. Rusling told me he 
bought it for his own use—for a coal-yard.

5 Quest. Who paid you the money that was paid you when j 
you sold to Mr. Rusling?

Ans. Mr. Rusling; it was subject to a mortgageof $10,000, 
20 and sold subject to that mortgage given by myself and wife, j

6 Quest. When you took the mortgage from the clerk’s 
office, in whose hands did you place it ?

Ans. I did not place it in anybody’s hands.
7 Quest. Have you still got it in your possession ?
Ans. I suppose I have; though I don’t recollect seeing it, 

but I only suppose I have it; I am not positively certain of 
having it. (Counsel for complainant here requests the de­
fendants to produce this mortgage, or account for its non-1 
production.)

30 8 Quest. How came the mortgage to be cancelled?
Ans. I  delivered it to Mr. Rusling or his lawyer, I dont | 

remember which.
9 Quest, Did you receipt the mortgage ?
Ans. I don’t remember.
10 Quest. Was there any receipts whatever upon that mort­

gage of its payment ? -
Ans. I have no distinct recollection about it; I dont re­

collect anything of that kind.
11 Quest. Did you ever pay that mortgage to James ar 

40 rison, to Joseph Harrison, or to any other persons for t em
at any time ?
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Ans. I did not.
12 Quest. Is that mortgage still unpaid at the present ? 

(Question objected to.)
Aus. 1 don’t know that it has been paid; I did not ever 

pay it, unless the assignment of the Rusling mortgage may 
be so considered.

IB Quest. Have you not, on repeated occasions, promised 
James Harrison, in his lifetime, as well as myself, as his 
counsel, from time to time, to pay said mortgage ?

Ans. I have. 10
14 Quest. Have you not, since the death of James Harri­

son, had frequent interviews with Mr. Robinson, of New 
York, in reference to the payment of this mortgage?

Ans. I don’t think I ever spoke to Mr. Robinson about it.
15 Quest. For whom did you understand Mr. Hubbell to 

be counsel, at the time of the sale of this property to Mr. 
Rusling, and to the New Jersey Railroad Company7 ?

Ans. I supposed he was acting for Mr. Rusling; I did not 
know that the railroad company had anything to do with 
it, until afterwards. 20

16 Quest. Did Mr. Hubbell meet with you and Mr. Rus­
ling, at the time of the sale to Mr. Rusling?

Ans. Not during the negotiation, but he was present at 
the delivery of the deed.

IT Quest. Was the deed delivered on the day it bears date, 
or afterwards ? (Objected to.)

Ans. I think it was, but am not certain.
18 Quest. Was Mr. Hubbell the counsel to whom you de­

livered the mortgage to be cancelled ?
Ans. Mr. Rusling and Mr. Hubbell were both present, 30 

aud whether I gave it to the one or the other, I am not cer­
tain.

19 Quest. For what purpose did you give it to them?
Ans. I suppose to be cancelled.
20 Quest. Was there any receipt upon that mortgage, by 

either James Harrison or Joseph Harrison, at that time ?
Ans. I have no recollection of any.
21 Quest. Was there a receipt upon it by any other person ? 
Ans. I have no recollection of any.
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22 Q u e s t .  Who made the search for Mr. Rusling 1  the 
purchase of that property ? (Objected to.)

A m .  I do not know.
23 Q u e s t . When you gave the mortgage to Mr. Hubbellor 

Rusling, what did you say to them ?
A m .  I do not recollect of saying anything.
24 Q u e s t .  Who asked you for that mortgage ?
A m .  I do not remember.
25 Q u e s t .  You have stated in a previous answer, that you 

10 told Mr. Harrison that you was going to hold on to this
mortgage till you got a title for the eighth part of the prop­
erty ; did you do so?

A n s .  I don’t think I used exactly that language.
26 Q u e s t . Did you ever inform James Harrison that that 

mortgage had been cancelled, during his lifetime ?
-dws. We talked it over; yes, sir.
27 Q u e s t .  When did you last see that mortgage ?
A n s .  I  am not positive about it, but I think I have seen it 

since the transaction ; I think it is among my papers.
20 28 Q u e s t . What did you get for that property ?

A n s .  The whole purchase money, my recollection is, was 
$17,000.

29 Q u e s t . Did you get all cash, except the mortgage of 
$2500 from Rusling to yourself ?

A m .  I did not.
30 Q u e s t . Did you get what you valued cash?
A n s .  I did.
31 Q u e s t . How much cash did you get?
A n s .  My recollection is I got $4500.

30 32 Q u e s t . What did you pay for that property ?
A n s .  I think it was about $5500—it may have been $6000 

—what I bought of James and Joseph—1 bdught some in 
addition of Joseph individually.

33 Q u e s t . You took a mortgage from Rusling for $2500,
which was not to be paid until the one-eighth interest was 
perfected—did you not then know that your agreement was 
out, that you could not compel them to perfect the title. 
(Objected to.)

A n s .  Mr. James Harrison told me that he individual y 
40 would see that the title was perfected. I had told him that
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Joseph Harrison was unwilling to bind himself to perfect 
the title, and that I relied upon his promise to see j t  done,
¡which he said he would do.

34 Quest. Question repeated. (Objected to.)
Ans. Yes; when Joseph Harrison came to execute the 

deed, he insisted upon it that he had the right to liquidate 
the damages, by paying $856, with interest, and he refused 
to deliver the deed without I would sign that agreement; 1 
having sold a portion of the property, told him I would sign 
it, but that that was not accoiding to the previous under-10 
standing, and I called the attention of James Harrison to his 
brother’s refusal, and he said it should all be made right.
(All of the answer except the word yes, objected to by coun- 

: sel of complainant.
35 Quest. Were you present when the mortgage of $4500 

was presented to the clerk of Essex county for cancellation ?
Ans. I don’t think I was; I think not, sir.
36 Quest. You have realized all the consideration money 

from the sale of that property, have you not?
Ans. I have lost nothing ; the mortgage of $2500 by Ru&- 20 

ling is not paid; I  assigned that at the same time to Mr. 
Harrison.

37 Quest. Explain the mortgage of $10,000.
Ans. It was a mortgage given by myself and wife to Mrs. 

Woodruff, and I sold subject to that.
38 Quest. Are you responsible and able to pay the money 

due upon the mortgage of $4500, principal and interest? 
(Objected to.)

Ans. I expect to be able to pay it, and hope to pay it very 
soon. * 30

39 Quest. The last question repeated.
Jws. I am not able to pay it to-day, but I  expect to> be 

| ahle to pay it very soon. I told Mr. Harrison that it should 
be paid when he furnished the title.

40 Quest. Have you any property now in your possession, 
or the possession of other people, from which you expect to 
be able to pay it? (Question objected to.)

-dfts. I have means which I expect to be able to appropri­
ate in a very short time for that purpose.

41 Quest. Will you state what those means are ? 40
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Ans. They consist of an interest in an iron mine in New 
Jersey.

42 Quest. Please state what iron mines.
Ans. They are located in "Jefferson township, Morris 

county, New Jersey ; they are being developed, and are 
worked now; I am superintending them now; parties in 
New York furnish the means; they have already spent 
$15,000 upon them; they will readily sell as soon as the 
beds are uncovered.

Being re examined, witness says—
1 Quest. Was the price paid by Rusling a large or a small 

price for the property ?
•Ans. I considered it then a fair price for it.
2 Quest. Had any improvements been made on the pre­

mises during your ownership?
Ans. There had; I  had built a wharf, two store-houses, 

and a stone wall adjoining the street, erected cranes—alto­
gether the expenditures were about $10,000; all the property 
sold to Mr. Rusling, and by a previous sale, some four years, 

20 to the New Jersey Railroad Company, amounted to $22,000.
3 Quest. Row long did your negotiations with Mr. Rusling 

occupy ?
Ans. I guess about a week or ten days.
4 Quest. In what respect was the assignment of the $2500 

mortgage, made by Rusling, a payment of the $4500 mort­
gage, made to Harrison ?

Ans. It was not a payment until the title was perfected 
and the mortgage paid by Rusling or the railroad company.

5 Quest. What recollection have you of the time and place 
SO of this mortgage of $4500 being given back to you after you

had delivered it to Mr. Hubbell or Mr. Rusling for cancel­
lation ?

Ans. I  merely have an indistinct recollection of having 
seen it among my papers; I don’t recollect its being handed 
back to me. (Counsel for defendant gives notice here that 
he has no control over the witness, or of the mortgage, and 
therefore declines to be responsible for its production.)

■ T hos. Y. J ohnson.
Subscribed and sworn before me.

G eorge F. T uttle, M. '&40
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! Joseph F. Busling, a witness produced on the part of the 
defendant, being duly sworn, says—I reside at Lawrence- 
ville, Pennsylvania; before I resided there, I resided at New 
Brunswick, New Jersey; I resided there until about two 
years ago; I negotiated for certain property on Division street, 
near the railroad, in Newark, New Jersey, in 1857, with 
Thomas V. Johnson ; ray first object was simply for coal pur­
poses, afterwards I was approached by Mr. Jackson, then 
! vice president of the New Jersey Railroad, to get the right 
iof way over the entire property, for railroad purposes. Find- U  
ing that to be the case, I waived ray right to buy the prop­
erty, on condition that I was to rent what portion I needed 
for coal purposes, if any, for a reasonable sum of money. I 
bought the entire property on Division street, the wharf 

! property, for $17,000, subject to a mortgage made to a Mrs. 
Woodruff, of $10,000, and to an escrow mortgage of $2500,

| without interest, to complete the title to one-eighth interest, 
signed by myself; the balance of $4500, cash. As near as I 
recollect, the one-eighth interest was owned by some party 
iu a foreign country, or under age, and could not be reached 20 
for about two years, he gave me to understand ; I gave this 
$2500 mortgage to Mr. Johnson when the title deed w7as de­
livered to me; Mr. Johnson, Mr. Grover, Mr. Hubbell, and 

| myself were present; it was at Mr. Johnson’s house, on the 
hill, in Newark. The $4500 mortgage was produced at that 

| time by Mr. Johnson or Mr. Grover, I am not certain which, 
and was handed to me with the seals torn oft; the seals were 
not torn off in my presence, that I recollect of; in receiving 
it, I asked the question of both parties whether the mortgage 
was paid and satisfied, and the answer was, it was, by both 30 
parties, I mean Mr. Grover and Mr. Johnson.

1 Quest. Had you any suspicion that this mortgage had 
not beeu paid to the Harrisons ? [Objected to.]

dws. None whatever.
2 Quest. Were any inquiries made by Mr. Hubbell of 

Johnson or Grover whether this was paid ?
d?is. My impression is there was; he acted as my counsel 

m the matter; I cannot give his language.
 ̂Quest. What was Mr. Johnson’s reputation at that time, 

as 1° wealth and general character ? (Objected to.) 40
E
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Arts. I knew notliing against his character, and I knew so 
little about him at that time, that I could not say as to his 
wealth, but from his house and grounds, and being connect­
ed with the steamboat company, I took him to be a man of 
considerable means*

4 Quest. When did you first learn that the Harrrisons 
had not received the money on this $4500 mortgage?

Ans. Some two or three years ago, it may have been 
longer; I was spoken to by Mr. John P. Jackson, jun.,about 

10 it, which was the first I knew of it.
The railroad company, I believe, took immediate posses­

sion of the premises. There was nothing which led me to 
suppose that this mortgage was not paid, prior to the sale by 
me to the railroad company ; I bought it in good faith; the 
railroad company paid the same price that I paid for it; I 
accompanied Mr. Hubbell to the court house to have this 
mortgage cancelled ; I did not go into the clerk’s office with 
him ; ,1 do not know where that mortgage is now.

Being cross-examined, the witness says—
20 1 Quest. Had you any evidence of the payment of the

$4500 mortgage, other than what you received from Mr. 
Johnson and Mr. Grover, at the time you have stated?

Ans. I had not.
2 Quest. Was Mr. Hubbell counsel for you and the New 

Jersey Railroad Company in that transaction ? (Objected to.)
Ans. He was not my counsel in the purchase of the prop­

erty. In the closing up of the transaction, I went to Mr. 
Hubbell, to get him to make the necessary searches for the 
property, and having done that, I handed him the papers to 

30 be put on record.
3 Quest. At the time that you had arranged with the New 

Jersey Railroad Company, to purchase the property for them, 
did they not ask you, or request that Mr. Hubbell should 
search the title, and act as counsel for them in the purchase 
of the property ?

Ans. Hot at that time. I  initiated the purchase, and con­
ducted it myself until within a day or two of its completion, 
and then I called on Mr. Hubbell, myself, and employer
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him; I had Mr. Adrain as my attorney in the previous ne­
gotiations. _

4 Quest. Was you requested by the New Jersey Railroad 
Company to employ Mr. Hubbell, in attending to their in­
terest as counsel in regard to the title of the property ?

Ans. If my memory is correct, Mr. Jackson said to me 
that Mr. Hubbell could aid me in making the necessary 
searches, if needed; he knew that I had Mr. Adrain.

5 Quest. Did you call on Mr. Hubbell to examine the title 
to that property ?

Am. I called on Mr. Hubbell to make the necessary 
searches, and to make a deed from me to the New Jersey 
Railroad.

6 Quest. Did you call upon him to do it for you, or the 
New Jersey Railroad ?

Ms. I called upon him to do it for me, so far as that trans­
action was concerned.

7 Quest. Did you pay him, or the New Jersey Railroad?
Ans. I did not pay him anything.
8 Quest. How long before the delivery of the deed from 20 

Johnson to you, had you arranged with the New Jersey Rail­
road to take that property ?

Ans. The arrangement between Mr. Jackson and myself, 
was made after I had waived my right, as above stated, which 
was about two weeks previous to the delivery of the deed.

9 Quest. When you took your deed, did you go to the 
clerk’s office with Mr. Hubbell, to have it recorded ?

Ms. I took the papers; Mr. Hubbell went with me in my 
carriage to the clerk’s office, and I handed him the deed and 
mortgage, the one to have recorded, and the other to cancel 30 
of record.

10 Quest. At the time you went with Mr. Hubbell to the 
clerks office, did you there get your deed entered for record,
mid the cancelation of the mortgage of $4500, at the same 
time? ' * U - — • _ ;

Am. I gave them to Mr. Hubbell to do, and he went in ; 
did not get out of the carriage myself; that was on the 

8ame day that the deed was delivered to me.
he witness having heard the testimony given by him read, 

e8,res *-° a^d to his answer to the 7th question, on his cross-
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examination, the words, “I expected to pay Mr. Hubbell 
but when the railroad took the property of me, they took it 
off ray hands, and I suppose paid him.”

J. F. R usling.

Subscribed and sworn before me.
' George F. Tuttle, M, 0,

The complainant here offered in evidence the bond proven 
by the witness, Waugh, and which I have marked Exhibit B, 
for the complainant. The defendants also ottered in evi- 
dence two deeds, which I have marked Exhibits No. 1 and 
No. 2, for the defendants.

The examination was here adjourned to Friday, Septem­
ber 14th, 1866, at 2 p. m., at my office.

Friday, September 14th, 1866, 2 p. m., the examination was 
resumed. Present, Messrs. Peter Bentley and Isaac W. 
Scudder, esquires, for complainant, and John P. Jackson, 
esq., solicitor of the defendants.

Algernon s . Hubbell, was offered as a witness on the part of 
the defendant, the New Jersey Railroad Company, and was 

■̂6 objected to by counsel of complainants,'(‘because of his being 
a party to the suit), without the order of the Chancellor for 
that purpose, and they consented that the examination of the 
witness might proceed, upon condition that such order 
should be obtained, nunc pro tunc, before the hearing of the 
cause, without prejudice ¡to their right to oppose the grant­
ing of said order, whereupon the witness being duly sworn, 
saith—

1 Quest. Do you recollect being engaged, some time in the 
year 1857, in certain transactions in which Thomas V. John- 

30 son sold to Joseph F. Rusling, and Rusling to the New Jer­
sey Railroad and Transportation Company, certain property 
in Newark, near Division and Ogden streets, and the Passaic 
river, and if so, please state what part you took in said trans 
actions ?

Ans. I do recollect being engaged in relation to the pur
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chase of the property referred to; I was applied to by Mr. 
Kusling to examine the title and make a search of land he 
was about to purchase of Thomas V. Johnson ; a search was 
handed me that had been made, and I was requested to con­
tinue that search down to the time of the transfer. I made 
that search, I think, the last of February, 1857, according to 
my recollection, and after it was completed and I had ex­
amined the previous search submitted to me, Mr. Rusling 
called on me, about the 5th or 7th of March—my impression 
is it was on the fkh day of March—in that year, to go to Mr. 10 
Johnson’s house, on account of Mr. Johnson’s illness; he 
was not able to come out himself; he came with a wagon, 
and we drove up to the house; he lived in the house called 
the Wallace Place, on the h ill; o;n arriving there, we found 
Lewis C. Grover, esq., there, with Mr. Johnson.. The deed 
was already executed by Johnson to Mr. Rusling, and was 

|handed to me by Mr. Grover to examine; after examining 
it, I told Mr. Rusling to proceed to complete his purchase;
Mr. Rusling gave to Mr. Johnson a check for the money to 
be paid, and a mortgage of $2500, for one-eighth of the 20 
property, for whieh no title could be made at the time; the 
deed was made subject to a $10,000 mortgage, whieh Rus­
ling assumed to pay by the deed given to him ; Mr. Grover 
acted there for Mr. Johnson, be being present all the time* 
and sitting by a table in the room where the transaction was 
taking place, and was unwell at the time and could not speak 
loud, but only whispered; Mr. Grover was at that time a 
practicing lawyer of this city, and the known attorney of 
Mr. Johnson; I asked Mr. Grover—Mr. Johnson standing or 
sitting by—about the mortgage which appeared upon the 30 
search, and was, I think, for $4500, given by Mr. Johnson 
and wife to Joseph Harrison ; he handed out a mortgage to 
we, according to my recollection, with the seals torn of; I 
am not quite sure whether they were then off, or were torn 
°ftat the time, but they were torn off before it was delivered 
0 nie5 1 did not tear them off, nor did Mr. Rusling, in my 
presence; according to my recollection, there «was no receipt 
upon that mortgage, by Mr. Harrison or any one else; look- 
Ng at the mortgage, and holding it in my hand, I turned to 
r‘ ®rover> in the presence of Mr. Johnson, who still sat by, 40
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mortgage of record |  he said it was right, and we mi* 
cancel it .of record ; I then turned to Mr. Johnson am] made
he enquiry of him, and he nodded his head, not sneakin- 

he could not speak. 6
2 Quest. What kind of a nod ?
f  ■?* A  n ()d ’ a s  1 u n d e r s to o d ,  a g r e e i n g  w ith  M r. Grover.

I 6 Y est What was Johnson’s physical condition at that time ?
10 Ans. He appeared to be very feeble, looked like a man in 

the last stages of consumption; and could only speak in a 
whisper, and said very few words even in that manner; hav­
ing completed business, we very soon left.

(Counsel foi complainant objects to the conversation be­
tween witness, Johnson, and Grover, Mr. Harrison, the 
mortgagee, not being present. The objection was made at 
the time the testimony was being given.)

4 Quest. Have you any things further to say in response to 
¿the first question 2

20 Ans. Mr. Rushing and I  soon left, and he brought me down 
to the court house, and I went into the clerk’s office and 
delivered that mortgage to the clerk, or his deputy, I don’t 
recollect which, and it was-cancelled by him in my presence, 
and returned t*o me, and I brought it with me to my office, 
and I marked upon the search, in my handwriting, in figures, 
and I think at the same time, cancelled March 6th, 1857, 
and that concluded that transaction. The search spoken of 
was offered in evidence by defendant, and I have marked it 
Exhibit No. 3 for defendant.

$© 5 Quest. What is the last you saw of that mortgage?
Ans. The last, according to my recollection, I handed it 

to the. late Mr. John P. Jackson, with the other papers re­
lating to that transaction.

6 Quest. State further what you know in response to the 
first question ?

Ans. Soon after this, I was requested by Mr. Rnsling—how 
soon or at what time I cannot recollect exactly—to make a 
deed of this same property, from him to the New Jerse) 
Railroad and Transportation Company; (the deed, marked 

40 Exhibit No. 2 for defendant, being showm witness, he says)
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this is the deed, drawn under my supervision and partly by 
me, dated March 6th, and acknowledged before me on the 
7th; this, I believe, concluded my services in relation to this

; matter.
7 Quest. When did you first learn that any person claimed 

that the bond secured by the mortgage alluded to had not 
been paid, or that anything was claimed to have been done 
improperly in the matter ?

Ans. I think not until the commencement of this suit, 
according to my recollection ; Mr. Bentley may' have spoken 10 
to me before that time about it, but not long before.

8 Quest. What was Johnson’s pecuniary reputation at the 
time alluded to, say March 6th, 1857? (Objected to as irrele­
vant to the issue.)

Ans. His reputation here in Newark was that he had a 
large amount of property7 in his hands; he was a large opera­
tor in real and personal property; he then, or lately7, had 
been engaged in the Johnson’s Transportation Company; 
that was a well known transportation company, doing busi­
ness between here and New York. 20

9 Quest. Did anything occur at that time to lead you to 
suspect that the mortgage was improperly cancelled ? (Ob­
jected to as an expression of opinion and not evidence.)

Ans. It did not, after I had made the inquiry and received 
the reply I have stated ; I asked the question, in order to be 
satisfied about the fairness of the transaction, not seeing any 
receipt upon the mortgage; if I had, I should not have asked 
the question.

10 Quest. Did the clerk, or deputy, at the time of the can-
ee atiou of record, ask you for the bond, or a receipt for the 30 
money secured by said mortgage ?

Ans. He did not.
Quest. Was the money passed over by Rusling to John-

0,h at the time of delivery of the deed to Rusting ?
ns' .It was Passed ; I think a check was given for it, or a Part of it. 5 ’

2a d f^ eŜ  ®-ave you stated fully all you remember in re- 
o your connection with the transaction alluded to?

Ans. I have.
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Being cross-examined, witness says—
1 Quest. When the deed was made and delivered by John­

son to Rusling, were you not aware that the N ew  Jersev 
Railroad and Transportation Company intended to take the 
title to the property therein described ?

Aws. I did understand that they were to have the title to 
the property.

2 Quest. Did you not acquire that information from Mr. 
John P. Jackson, an officer of that company?

Ans. I did.
3 'Quest. How long before the deed was delivered, as near 

as you can tell, did you get that information?
Avs. Some few days before that, how many I cannot say; 

several days before that.
4. Quest. Did not Mr. Jackson, officer of said company, 

request you to look after the title to the property before the 
deed from Johnson to Rusling was delivered?

Ans. Mr. Rusling was introduced to me by Mr. Jackson, 
who first requested me to look after the title, and before the 

20 delivery of the deed, during the progress of the examination, 
Mr. Jackson informed me that the railroad company were 
to take the property, and did request me to look after the 
title for them.

5 Quest. You did so, and reported to Mr. Jackson?
Ans. Yes; I  reported to Mr. Rusling in the first place,

and I think to Mr. Jackson after the transaction; I think he 
was at Trenton at the time of the transaction; I think I re­
ported to Mr. Jackson during the progress of the examina­
tion, but when it was concluded I think he was not here, 
but at Trenton.

6  Quest. You took the deed from Rusling to the N e w  Jer­
sey Railroad and Tranportation Company, while Mr. Jacr- 
son, officer of that company, was absent?

Ans. I d o n ’t  r e c o l le c t  w h e th e r  M rv J a ck so n  was absent a 

th a t  t im e  o r  n o t.
7 Quest. Can you state anything in relation to the pur̂  

chase money paid by Rusling to Johnson, as to whom ^  
came from, Mr. Jacksou, or any other person, on beha o 
the railroad company ?

40 Ans. I can no t; I never knew where the money cam 
from, except that Rusling produced it there and paid it.
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8 Quest. When the deed was made by Rusling to the rail­
road company, did Rusling then receive any money ?

Ans. Ido not know; the deed was not delivered in my 
presence, or in my office; it was a transaction outside, with 
which I had nothing to do.

9 Quest. At the time of the deed from Johnson to Rus­
ling, were you not in the habit of doing business for the 
New Jersey Railroad Company ?

Ans. I was not in the habit of doing business for the New 
Jersey Railroad Company; I occasionally did some business 10 
for them, but very little, and rarely; their legal business 
here was done principally by Mr. Jackson, himself, and 
other lawyers in Newark.

10 Quest. Were you acquainted with Mr. Rusling, or had 
you done any business for him before he was introduced to 
you by Mr. Jackson ?

Ans. I was not acquainted with Mr. Rusling until he was 
introduced by Mr Jackson, and never did any business for 
him, before or since.

11 Quest. At the time of the deed from Johnson to Rus- 20 
ling, what was the pecuniary responsibility of Johnson ?

Ans. I do not know; as I said before, he had the reputa­
tion of having a large amount of property, but whether it 
belonged to him or some one else, I don’t know.

12 Quest. Did not the mortgage of $4500, in question, 
have the seals on when you had your interview at Johnson’s 
house, and Johnson, Grover, Rusling, and yourself, were 
present, as near as you can recollect ?

Jws. I think I stated before; I cannot state whether they 
were actually off, or torn off* after we arrived there, but I 30 
know they were off when the mortgage was handed to me.

Being re-examined—
1 Quest. Do you know of Mr. Jackson’s doing other busi­

ness for the railroad company, as counsel, at about that time ?
Jfts. I know of his doine: business for the railroad com- 

Pany, as counsel, but whether at that time or not, I don’t 
know; I have known of his trying causes for them ; I recol-

F
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lect his trying the cause of The Pennsylvania Railroad Com­
pany vs. The New Jersey Railroad Company, about a car.

A .  S . H ubbell.

Subscribed and sworn before me.
G eorge F. T uttle, M. C.

September 24, 1866. The examination before me in this 
cause is closed, by direction of the parties.

G eorge F. T uttle, M. C.

. , [Filed ^October 22, 1866.]

10 Testimony taken in the above cause, before me, J. Dixon, jun., 
master in chancery of New Jersey, in Jersey City, N. J., on 
September 2,4th, 1866, in presence of I. W. Scudder, esq., for 
complainant, and John P. Jackson, jun., esq., for defendants.

Henry J. Southmayd, being produced on behalf of the de­
fendants, and duly sworn, on his oath says—I am treasurer 
of the New Jersey Railroad and Transportation Com pany, 
and as such have the custody of vouchers of the com pan}, 
deeds, mortgages; and evidences of money paid out; I recollect 
the occasion of money being paid out for the pu rch ase o 

20 land in Newark, New Jersey, formerly owned by Thomas 
Johnson and J. F. Rusling, being land in Division street, 
Newark.

10 Quest. Have you ever seen a mortgage alleged to ave 
been given upon said property, by Thomas V. Johnson anc 
wife to Joseph Harrison, for the sum of $4500?

*Al.ws* No sir.
2 Quest. Have you ever heard of the existence of tha 

mortgage ? ;
Ans. Never, till about a year ago. ,

30 3 Quest. How recently have you been asked to sear
for it ? .

Ans. About one year ago.,
4 Quest. Did you search for it then ?
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Am. I did.
5 Quest. Where, did you search for it ?
Am. In the safe in our office, No. 2 Nassau street, New

York city; I mean the safe and office of the New Jersey 
Railroad and Transportation Company. .

6 Quest. Is there any other place where papers of that de­
scription are kept by the company, to your knowledge?
. 4n$. No, sir. .

H .  J .  SO U TH M A Y D .

Subscribed' and sworn to, this September 24th, "1866, at 10 
Jersey City, N. J., before me.

J. D i x o n , Jun., M. C.

JoknP. Jackson, jun., being produced on behalf of the de­
fendants, and duly sworn, on hjs oath says—I am the solicitor 
of the defendants, the New Jersey , Rail road and Transporta­
tion Company ; I am also one of thejadministrators of the 
estate of John P. Jackson, deceased, late of Newark, N. J., 
and am also one of the trustees of the heirs of said estate; 
as such I have had the custody of the deeds, bonds, and 
mortgages, and generally of all the papers which were in the 20 
possession of the said deceased ; I have looked through them 
all, and have been unable to find the mortgage above alluded 
to, said to have been given by Thomas V. Johnson and wife 
to Joseph Harrison, nor any memorandum relating thereto.

J o h n  P. J a c k s o n ,  Jun.

Subscribed and sworn, to, this September 24th, 1866, at 
Jersey City, N. J., before me. -

J. D i x o n ,  Jun., M. C.
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Examination of witnesses, taken at the Court House, in Wewrk 
in the presence o f I. W. Scudder and of John P. Jackson jus.’ 
on notice admitted,, ¿-c.

Peter Bentley, a witness produced and sworn on behalf of 
complainant, being shown Exhibit (6) six, purporting to be a 

' day book of the Essex county clerk’s office, under head of 
December (6) six, eighteen hundred and fifty-three (1853),

“  M ortgagors. M ortgagees. Delivered to.”
Thos. V. Johnson and wife. Jos. Harrison, 40. T. V. Johnson, April 2, '56." 

is asked in whose handwriting is T. V. Johnson in the 
original book, answering says—It is in the handwriting of 
Tnomas V. Johnson. [Counsel for defendant objects to the 
admission of the book in evidence as not sufficiently proven 
to be the day book of the county clerk.]

P eter B entley.

Sworn and subscribed before me, a t  Newark, th i s  18th day 
of July, a . d . 1865.

Luther S. Elmer, M. C.

20 John B. Weeks, a witness produced and sworn, upon his 
oath, on behalf of complainant, says—I was county clerk of 
the county of Essex, in the year eighteen hundred and fifty- 
three ; from November, forty-nine, to November, fifty-four.

Being shown Exhibit six, says—It was one of the record 
books in the clerk’s office in my tim e; it was used as a book 
of original entry for all deeds and mortgages brought for I 
record, arid for the record of the delivery of those papers 
and receipts by parties taking them from the office.

vCross-examined, says—
30 I was not officially employed in the office at the time Mr. j

Terhune was clerk; Mr. Terhunewas clerk from November, I 
eighteen hundred and fifty-four, to November, eighteen hun- j 
dred and fifty-nine; I have not been officially employed iu j 
the clerk’s office since the end of rriy term .; my business j
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brings me here a great many times ; I have an impression 
Mr. Johnson brought the mortgage alluded to, to the clerk’s 
office; I was clerk of the county of Essex oti the sixth day 
of December, eighteen hundred and fifty-three, when this 
mortgage from Thomas V. Johnson and wife to Joseph Har­
rison, was brought here for record.

Quest. Did Mr. Johnson bi;ing other papers relative to 
transactions between yourself and the Harrisons to your 
office—and if so, what?

Ans. My impression is he did, but I can’t tell you with- 10 
out searching the office what the papers were. On the sixth 
of December, eighteen hundred and fifty-three, four papers 
are eutered for record among the deeds, which I believe 
were brought by Mr. Johnson. They were, a deed from 
John Kinnier to James, Joseph, and George Harrison ; deed 
from Margaret Harrison to James Harrison ; a deed from 
Joseph, James, and George Harrison to Thomas V. Johnson ; 
and a deed from Joseph Harrison to Thomas V. Johnson. 
These papers were paid for on their entering in the office; I  
have aided my recollection by my having delivered to 20 
Thomas Y. Johnson a search upon some of the same prop­
erty which those deeds represent, on the sixth day of De­
cember, eighteen hundred and fifty-three ; this search refers 
to the property described in that mortgage, and those four 
deeds; I mean the mortgage entered December sixth, eigh­
teen hundred and fifty-three. My recollection of the location 
of that property; it is on the Passic river, near the Morris 
aud Essex railroad bridge. [Counsel for complainant ob­
jects to this testimony as being outside of the cross-exami­
nation.] JO

Quest. Were you aware that this property was about to be 
sold by Johnson to one of the defendants in this case, viz. 
the New Jersey Railroad and Transportation company ?

Jws. Mr. Johnson told me it was about to be sold to the 
railroad company. [This “answer objected to as hearsay.]

Re-examined in chief.
Quest. In whose handwriting are the signature of Thomas 

S' J°huson and the date, April 2, ’56, in the day book oppo­
site the entry of the mortgage ?
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Ans. I think it is all in Mr. Johnson’s handwriting; lam 
positive the signature is, and believe the April 2, ’56, to be 
his. " -v - ' - .

J. R. W eeks. ,

Sworn and subscribed before me, at Newark, this 18th day 
of July, 1865.

L u t h e r  S. E lm er , i f .  C .

[Filed June 1, 1867.]

Examinations, if*c., continued on part of complainant.

10 Henry Harrison, sworn.—Resides in 115 Bedford street, 
New York—You were personally acquainted with Joseph 
Harrison, now deceased?

Y es; he was a dealer in the hatting business, and I bought 
him out; he died in January, 1855; died in the Northern 
hotel; died very suddenly; he owned considerable landed 
property ; I  was not his agent in his land■ business; he 
attended to it himself; James Jacks attended some business 
for him—collecting rents, &c., for him ; he might have had 
other agents about his land business andT not know it; I 

20 couldn’t tell what a man hadn’t. James Jacks collected 
Tents for tenement houses in Yarrick street; I also bought 
some lots from him in 1835 or 1836 ; I believe he owned 
considerable in Newark; he bought and sold frequently; he 
was something of a speculator in land.

I H e n r y  H arrison.

Sworn to and subscribed, before me, at Jersey City, June 
16th, 1866.

W . B. W illiams, M .  G.
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Examinations, ¿•c., in above entitled cause, taken on part of com­
plainant, before Washington B. Williams, master in chancery 
and examiner, oh the 14th day of January, a. d . 1865, in 
presence of I. W. Scudder, for complainant, and of John P. 
Jackson, jun., for the New Jersey Railroad Company, on notice 
duly admitted before the examiner.

Peter Bentley, being duly sworn, on oath saith—I am the 
solicitor of complainant in this cause ; I knew well James 
Harrison and Joseph Harrison ; I knew but little of George 10 
Harrison; I knew Thomas V. Johnson; did not know Joseph 
F. Rusling; Joseph Harrison, James Harrison, and George 
Harrison are dead—they were three brothers ; Joseph Har­
rison called on me in his lifetime, in relation to this mort- 
gage of $4500; after his death, his brother James, who'was 
one of the executors in his will, called upon me and wanted 
me to write to Mr. Johnson in relation to the settlement of 
this mortgage; I wrote to Mr. Johnson to come and settle 
it before I received any of the papers; James Harrison 
came over and brought me, as he said, the papers of John- 20 
son, and wanted me to foreclose the mortgage; I laid them 
by, without looking into them at the moment, in my safe ; 
when I took them up to draw my hill, I found no mortgage;
I informed Mr. James Harrison, the executor, of the fact* 
and lie said—[Objected to.]

1 Quest. What was said, and what took place between you 
and James? [Objected to.]

Jns. He said he did’nt knew of any other papers, and 
thought they were all there.

2 Quest. What did you do thereupon ? 30
fts. He said he would go home and look for the mortgage; f-

e â erwards came and said he had looked through his 
rother s papers and could not find the mortgage, and did 

Not know what had become of it; it was then suggested by 
011o of us that .the mortgage might be at the clerk’s office, 

ewark, not having been taken away since it was left to 
rec°rded; I went to the clerk’s office and made inquiry; ' 

Squired of Mr. Terhune, the clerk, if such a mortgage
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had been left there, and was in his possession; he then 
turned to the book of records, and found that the mortgage 
had been cancelled of record ; the record stated that Algernon
S. Hubbell had brought it to the office and had it cancelled; 
I then further inquired who took that mortgage away from 
the office; he then turned to the hook of original entry of 
deeds and mortgages, received in and. delivered from the 
clerk’s office, and there we found that it had been delivered 
to and receipted by Thomas V. Johnson.

3 Quest. Did you see this receipt in the book referred to? 
[Objected to.}

Ans. Yes, sir.
4 Quest. In whose handwriting was the signature of John­

son ?
Ans. In Thomas V. Johnson’s own handwriting; I know 

his handwriting; I have seen him write, and bad letters 
from him. [Complainant’s counsel produces a paper pur­
porting to be the original bond secured by the mortgage in 
question.]

20 5 Quest. Is that in the' handwriting of Thomas V. John­
son—I mean the signature of the obligor?

Ans. I think it is; I have no doubt about it.
6 Quest. How did you come in possession of that bond ?
Ans. I received it from James Harrison, executor of

Joseph Harrison; he gave it to me.
7 Quest. Tell the date of the receipt in that book of 

original entries ?
Ans. April 2d, 1856.

„ 8 Quest. After finding the mortgage was cancelled, what
JO then did you do ?

Ans. I then called upon Mr. Hubbell; I asked him by 
what authority he cancelled that mortgage ; he said that he 
done it at request of Mr. Johnson, who brought him the 
mortgage and asked him to have it cancelled; I asked him 
if he had the mortgage in his possession ; he said he thought 
he had not—he would look; he did look, and after looking, 
he said he thought he had given it to Mr. »John P. Jackson, 
I asked him if the mortgage was receipted by Mr. J°S,T 
Harrison or his executor, and he said he thought not,

4:0 that he cancelled it on the request of Mr. Johnson, w o 
brought the mortgage to him. [Answer objected to.]
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9 Quest. Did you ever get possession of the original
mortgage? . . , T

Ans. I never did; he said he was counsel for the New
Jersey railroad, and when he got through, his impression was 
he handed that paper over, with other papers, to Mr. Jackson.

10 Quest. Did you ever apply to Mr. John P. Jackson 
for it?

Ans: When.he told me he was counsel for the New Jersey 
railroad company, I asked him if he would get it of Mr. 
Jackson; subsequently, Mr. Hubbell told me he had asked 10 
Mr. Jackson, or the company, for it, and was told that it 
could not be found, or words to that effect; I  never 
got it.

Complainant’s counsel here gives notice to Mr. John P. 
Jackson, jun., solicitor for the New Jersey railroad company, 
to produce the above mentioned moetgage.

11 Quest. After this, did you have any interview or inter­
views with Thomas V. Johnson, about the mortgage; and if 
so, what took place ? [Objected to.]

Ans. I think he admitted to me, that he took the mort- 20 
gage to Mr. Hubbell, but made no other admission. At the 
same time he admitted the indebtedness for the sum secured 
by the mortgage, and has frequently admitted it, and that it 
was unpaid both before the time of the cancellation and 
afterwards, both verbally, and by letters, and as late as 
about eight months ago, and as often promised that it should 
he paid. He has never pretended that it has been paid by 
anybody. At the last occasion referred to, about eight 
mouths ago, he promised me to pay’ it in three or four weeks, 
and wanted me to forbear going on with the foreclosure, 30 
thanking me for my indulgence.

Complainants offer certified copy of the registration and 
cancellation of said mortgage.

C ross-exam ined . -
1 Quest. Do you know who took the mortgage to the 

clerks office in Essex for registration ?
Gr
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Am. I  do not; I have an impression that it was Mr. Waugh, 
but from whom I got that impression, I cannot sav.

2 Quest. Was Mr. Waugh ever counsel for the Harrisons?
Ans. I  do not know.
3 Quest. How long have you been counsel for the Har­

risons?
Ans. For about twenty years, off and on; I believe they 

had some one to do their business at Newark; I cannot say 
that I have ever heard that Mr. Waugh was their counsel at 

10 Newark; I think that when they had business there they 
would sometimes employ other counsel than us; I have done 
business for them concerning property in Newark; the deed 
in this very case, and also the agreement of Harrison and 
Johnson, were drawn in my office; I do not know of any 
particular individual as being their counsel at any time in 
Newark. [Complainant’s counsel here hands defendant’s 
counsel two agreements relative to property in Newark, exe­
cuted by Johnson and Joseph Harrison, and witnessed by 
Mr. Bentley, marked Exhibits 3 and 4.] Mr. W. B. Williams, 

20 who witnessed the deed from the Harrisons to Johnson, was 
with me in my office at that time, and I took his proof of the 
deed. [Deed offered and marked Exhibit 5.] I am the sub­
scribing witness to the two agreements, marked Exhibits $ 
and 4, and saw them executed.

4 Quest. Did Mr. Johnson, at any of these i n t e r v i e w s  with 
you, of which you have spoken, say that he had a u t h o r i t y  to 
have the mortgage cancelled ?

Ans. He never did, at any time.
5 Quest. Did he ever say that the Harrisons, or either of 

30 them, had authorized him, on selling the land, to settle the
mortgage ?

-Arcs. Never; he always declined or evaded talking about 
it, except admitting that he took it to Mr. Hubbell.

Counsel agree that the witness may sign th is  examination, 
but that it is not deemed to be closed.

P eter Bentley.

Subscribed and sworn to, before me, at J er sey  City, Jan 
uary 14, 1365.

W B. William«, H  0.
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O rd e r  o f  R e f e r e n c e  f o r  H e a r i n g .
[Filed June 1, 1867.]

The Chancellor having been concerned as counsel for one 
of the parties to this suit, it is, on this eighteenth day of May, 
a d eighteen hundred and sixty-seven, ordered by the Chan­
cellor, that James Wilson, esquire, one of the masters of this 
court, be called to the assistance of the Chancellor, for the 
purpose of hearing the said cause; and advising the Chan­
cellor what order or decree should be made theiein.

A. 0. Zabriskir, C. 10

O p in io n .

By an agreement in writing, dated 5th March, 18o0, 
Thomas Y. Johnson, one of the defendants, agreed to sell to 
Joseph Harrison seven-eighths of certain lots of land in 
Newark, for $2848, the deed to be delivered on or before the 
first of May, in the same year; the sum of $37.50 to be paid 
on the delivery of the deed, and the residue to be secured 
by a mortgage upon those lots, and also upon certain other 
land, which, by an agreement of the same date, said Har­
rison agreed to sell to said Johnson. By the agreement first 20 
mentioned, Harrison also agreed that he would endeavor to 
get the title to the remaining one-eighth of said lots, as soon 
as he could lawfully do so.

The deed was not delivered within the time so agreed on.
But afterwards, by a deed dated 21st November, 1853, said 
Joseph Harrison, together with James and George Harrison, 
conveyed to Johnson seven-eighths of said lots, and John­
son thereupon executed to Joseph Harrison a bond of the 
same date, for $4500, and in order to secure it, executed a 
mortgage to said Joseph upon a part of the property so con- 30 
veyed. This mortgage is of the same date as the deed, and 
Was, on the 6th December, 1853, acknowledged, and left in 
the clerk’s office to be recorded. On the same day, another
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agreement in writing was made between said Joseph Harrison 
and said Johnson, whereby, after referring to the agreement 
first above mentioned, and after reciting that said Harrison 
had not yet perfected the title to said one-eighth of the pro­
perty, either in himself or Johnson, and that said deed had 
been executed for seven-eighths thereof to Johnson,-and that 
lie had paid and secured to be paid the consideration money 
for the whole-of the property, and that Joseph Harrison de­
sired Johnson to pay the whole of said purchase money to 

10 him, for his own use, and that of said James and George, 
it. was agreed by said Joseph that he would save harmless 
and indemnify Johnson from all loss and damage, cost, and 
expenses, that he might be put to by reason of Said Joseph 
not procuring a good title to Johnson, for said one-eighth, 
and from any loss, damage, injury, expense or loss, which 
Johnson .might be put to, by reason of any improvements he 
might put thereon ; and that he (Joseph) would, at his own 
cost and expense, within two years from that date, procure 
for said Johnson a good title to the whole of the lots men- 

20 tioned in said deed: At the foot of this last agreement is 
another agreement, signed by Johnson, to the effect, that if 
Harrison did not make a good title within two years, he 
should refund to Johnson $856, with interest from 1st of 
February, 1850, as liquidated damages.

•Johnson took possession of said lots, and made extensive 
improvements on them, at an expense of about $10,000. 
lie  afterwards mortgaged them to Mrs. Woodruff, for $10,000, 
and her mortgage was duly recorded. After this he agreed 
to sell the property to Joseph F. Rusling, for $17,000. Be- 

30 fore Rusling obtained his deed for the property, he agreed 
to sell it to the New Jersey Railroad and Transportation 
Company, and A. S. Hubbell, esq., assisted in examining the 
title papers, as counsel for Mr. Rusling and the company. 
Mr. Hubbell searched the record of mortgages in the county 
clerk’s office, in order to ascertain what incumbrances there 
were upon the property.. He there found the record of the 
mortgage above mentioned, given by Johnson to Harrison. 
After this, and early in March, 1857, (Mr. Hubbell says it 
was from the 5th to the 7th, and his impression is that l 

40 was on the 6th,) the parties met at the house of Mr. Join
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son who was at that time an invalid and unable to go out, 
and could speak but little, and only in a whisper. There 
were then present, Mr. Johnson, and Mr. Grover, his coun­
sel; Mr. Rusling, and Mr. Hubbell. The mortgage which 
Johnson had given to Harrison, and which, in his search,
Mr. Hubbell had found upon record, was then spoken of. 
Johnson then produced it with the seals torn off, and handed # 
it to Rusling, and both Johnson and Grover stated that it 
had been paid and satisfied. Mr. Hubbell also examined it, 
and was also told by Johnson and Grover that it was all 10 
right, and he might take it to the clerk s -office and have it 
cancelled and discharged of record. Mr. Hubbell thereupon 
advised Mr. Rusling that he might safely take the deed, and 
pay for the property according to the agreement of purchase. 
Rusling accordingly accepted the deed from Johnson, and 
paid him $4400 of the purchase money, and executed to him 
a mortgage for $2500, payable when the title to the one- 
eighth should be perfected. Rusling bought subject to the 
mortgage for $10,000, given to Mrs. Woodruff. The deed 
so given by Johnson to Rusling contains a covenant of war- 20 
ranty of title, and other covenants. Mr. Rusling and Mr. 
Hubbell then went, on the same day, to the clerk s office, 
and produced to him the mortgage, with the seals torn off, 
and at their request the clerk cancelled it of record. At the 
same time Mr. Rusling left the deed with the clerk to he re­
corded. Mr. Rusling conveyed the property to the company, 
for $17,000, by deed dated 6th March, 1857, which was re­
corded the next day. This deed is a deed of quit claim, 
without covenant of warranty of title. The company at 
once took possession of the property, and have held it ever 30
since, and have made valuable improvements upou it. Mr. #
Rusling, and also M’r. Hubbell, both testify that they bad no 
suspicion at the time but that the mortgage from Johnson 
to Harrison had been fully paid and satisfied.

On 25th April, 1858, Johnson executed an assignment of 
the $2500 mortgage, so given to him by Rusling, to the com­
plainant, and caused the assignment to be recorded, but the 
complainant, in his bill, charges that this was done without 
his knowledge or consent, and says that he is willing to can- 
cel that mortgage of record upon receiving payment of the q.Q 
$4500 mortgage, given by Johnson to Joseph Harrison.
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The bill in this cause was filed 3d September, 1861 by 
James Harrison, as executor of said Joseph Harrison, who 
died in February, 1855; and said James having died after this 
suit was commenced, it was revived in the name of Mary 
Harrison, as administrator. The bill seeks to have the mort- 
gage given by Johnson to Harrison, and which was cancelled 

* as ab«ve stated, foreclosed, and the mortgaged premises, 
which are now owned by the railroad company, sold to 
satisfy the debt, deducting, however, the said sum of $356, 

10 with interest. It charges that the bond which the mortgage 
was given to secure, has never been paid, and that the whole 
amount of principal and interest is due; that the mortgage, 
which had been left in the clerk’s office to be recorded, re­
mained there until 2d April, 1856, when the clerk, without 
authority or right, delivered it to Johnson, who kept it in 
his possession until 6th March following, when he gave it 
up to Mr. Hubbell to be cancelled of record; that such 
cancellation of record was illegal aud of no effect as against 
the complainant, and that Rusling and the company have no 

20 right to claim any exemption from the force and effect of 
the mortgage. The complainant tenders himself ready and 
willing to execute to the railroad company a good title to 
the said one-eighth of the property, which he says he is now 
able to do.

The company, by their answer, admit the execution of the 
mortgage so executed by Johnson to Harrison. They say 
that they purchased the property in good faith, and for a full 
consideration, which they have paid. That they believed at 
the time that the mortgage had been fully paid and satisfied; 

30 that they caused the record of mortgages to be examined, 
and there found this mortgage uncancelled of record; but 
that at the time of the delivery of the deed by Johnson to 
Rusling (of whom by previous arrangement they had agreed 
to buy the property wHien he got it of Johnson,) he, John­
son, produced the mortgage with the seals torn off, stating 
at the same time that it was paid and satisfied, and that he 
then gave it up to be cancelled of record ; that Rusling be­
lieved Johnson, and accepted the deed from him, and paid 
the consideration as agreed on, in the full belief that the 

40 mortgage was satisfied, and that Mr. Hubbell (whom the
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company say was acting for them as well as for Mr. Rusling) 
acted under the same belief. That in making their purchase, 
the company used all reasonable care and diligence to ascer­
tain the condition of the property as to the title and incum­
brances, and that having done so, and paid full value for it, 
the mortgage ought not now be declared to be alien upon the
property. ^

The defendant, Johnson,, was examined as a witness on 
the part of the company, under an order of the court for that 
purpose, subject, however, to all just exceptions. And upon 10 
the hearing, his testimony was objected to, upon the ground 
that he was an incompetent witness; that being a defendant, 
he could not, it was insisted, be a witness, because the com­
plainant is suing in a representative capacity; and that under 
the act 18th March 1859, (Nix. Big. 888), a party in a suit 
cannot be sworn as a witness when the opposite party is pro­
hibited by any legal disability from being sworn as a witness, 
or either party sues or is sued, in a representative capacity. 
Johnson had parted with all his interest in the mortgaged 
premises, by the conveyance to Rusling, long before this suit 20 
was brought. He has no interest in the event of this suit.
He is not a necessary party. Vreeland v. Loubot, 1 Green s
C. R. 104.

I If he had not been made a defendant, there would be no 
objection to his competency. The complainant cannot, by 
making him a defendant, when he is not a necessary party, 
deprive the other defendants of the benefit of his testimony. 
Before the statute just referred to was enacted, it was accord­
ing to the practice of this court, to permit a defendant to 
examine his co-defendant, upon an allegation that he was 30 
not interested in the event of the suit, or in the matter upon 
which he was to be examined; saving however, all just ex­
ceptions. Murray v. Shadwell, 1 Ves. Beanie 401; Kirk v. 
Hodm, 2 John's C. B. 550; Neville v. Bemeritt, 1 Green 
C.R. 833.

In such case, an objection to his testimony might be raised 
at the hearing, and if it then appeared that he was interested, 
it was rejected, otherwise it was admitted. If this case had 
occurred before the statute, and Johnson had been examined 
under such order, his testimony would have been received 40
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at the hearing, for he is in no wise interested in the e v e n t  of 
the suit. The statute was not . designed to affect t h a t  rule 
of practice. If Johnson were interested in the event o f  the  
suit, then, as the complainant is suing in a r e p r e s e n t a t i v e  
capacity, he, Johnson, would not, under the statute, h e  s w o r n  
as a witness. But such is not the case. I receive h i s  t e s t i ­
mony, therefore, as that of a competent witness. T h e  s a m e  
objection was made to the testimony of Mr. H u b b e l l ,  w h o  is 
also made a defendant. For like reasons, I think that h e  is 

10 a competent witness, and receive his testimony accordingly.
It was insisted by the complainant’s counsel, that inasmuch 

as it appeared by a book kept in the clerk’s office, called 
“ the tickler,” that the mortgage, after it was left there to be 
recorded, had been delivered by the clerk to Johnson, who 
was the mortgagor, and inasmuch as it did not appear that 
there was any receipt of payment endorsed on the mortgage 
when Johnson produced it to Rusling and Hubbell, with the 
seals torn off, and delivered it to them to be cancelled of 
record, and he did not produce the bond, which the mort- 

20 gage was intended to secure, that these facts were sufficient 
to raise in their minds a doubt or suspicion whether it had 
been paid or not, and that there was enough to put them 
upon inquiry, and that they ought to have made inquiry of 
the mortgagor, or his legal representatives, whether it had 
in fact been paid or not.

But, according to the evidence, “ the tickler” is not one 
of the public records; not a book authorized or required to 
be kept by law; but only a private book of the clerk’s, kept 
for his own satisfaction and convenience. Mr. H ubbell was 

30 not bound to examine it in making his searches touching 
the property, and. there is no evidence that he did examine 
it in fact, or that he knew what it contained, or even that he 
knew that such a book was in existence. I do not think 
thnt.he can be considered as knowing, or as being bound to 
inform himself of what it contained. He searched the registry 
of mortgages, which the law requires to be kept. He ioun 
there an entry of the mortgage in question, standing open 
and uncancelled. • He then went with Rusling to. Johnson» 
house to examine the title papers preparatory to Kuslmg8 

40 taking his deed. And there Johnson produced the mor
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[gage with the seals torn off, and gave it to them, stating that 
it was paid and satisfied, and that they could take it and 
have it cancelled and discharged of record* If the mortgage 
had in part been paid and satisfied, it would naturally and 

[properly, and according to the usual course of such transac­
tions, have been found in the custody of Johnson, who was 
not only the mortgagor, but still continued to he the owner 

|of the mortgaged premises. And I  do not think that the 
fact that the mortgage had no receipt of payment endorsed 

jupon it, and that the bond was not produced, was one which 
ought to be taken as sufficient to raise a doubt or suspicion 

[whether it had in fact been paid, in the minds of Mr. llub- 
jbell and Mr. Rusling, or to put them upon further inquiry. 
There is no rule of law requiring such receipt to be endorsed 

[ upon a mortgage when it is paid or satisfied ; and in practice, 
so far as I am acquainted with it, and as stated by counsel 

[on the argument as within their own knowledge, a mort- 
! gage is often, when fully paid, cancelled by tearing off the 
[seals, and is then given up to the mortgagor, without any 
[receipt of payment upon it. And it sometimes happens, 20 
[while the mortgage debt remains unpaid, that the mortgagee 
I does, for the accommodation of the mortgagor, consent to 
| give up the mortgage to him, and to have it cancelled ; retain- 
[ mgthe bond, however, as evidence of the debt, and relying 
upon that alone, or taking some other security in the place 

f of the mortgage. In such case, the mortgage might pro- 
perly, without any receipt of payment endorsed upon it, be 
given up to the mortgagor to be cancelled and to be held 

j by him as evidence that it was no longer à lien upon the 
: premises embraced in it. ' -
: It was further urged, that the cancellation of record by the 
| clerk was illegal, because our statute declares that “ when any 
; ®ortgage, registered as aforesaid, shall be redeemed, paid, 
hud discharged, it shall be the duty of the clerk, on applica- 
ion to him made by the mortgagor or person redeeming,

I Paying, or discharging the said mortgage, and producing to 
jnji the said mortgage cancelled, ora receipt thereon, signed

30

by the
to enter

mortgagee, or his executors, administrators, or assigns,
in a margin to be left for that purpose, opposite to 

8aid abstract, a minute of the said redemption, payment 40
H
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and discharge; which minute shall be a.full and absolute! 
bar to, and;,discharge of, the said, entry, registry, and mort-1 
gage.” A udit, is insisted that there was no such receipt of 
payment endorsed upon the mortgage at the time it was 
produced to the clerk by Mr. Ilubbell, with the seals torn 
oti; and that it had not, in fact, been paid, and ,that the 
clerk, therefore, had no right or authority, under the statute, 
to cancel it of record. When the mortgage, with the seals' 
so torn off, was produced to the clerk by Mr. Ilubbell, he 

10 had just before received it in that condition from the hands 
of the mortgagor, who told him that it was paid, and that he 
could take it and have it cancelled of record. Mr. Ilubbell 
may,- therefore, be taken as acting in that matter for the 
mortgagor, and the clerk, on being satisfied of that fact, 
might lawfully do with the mortgage the same as if the 
mortgagor had, in person, and with his own hand, produced j 
it to him, with, the seals torn off, and with the request to 
have it cancelled of record. Mr. Johnson had then long 
been a resident .of Newark, was actively engaged in business 

20 there, and, the owner of a considerable amount of property 
Mr. Ilubbell was also a resident of Newark, a counsellor of j 
high standing in his profession, and often, no doubt, trans- j 
acting busiuess of that kind at the clerk’s office. ,I think 
that the clerk did not act illegally,,nor contrary to the statute, 
in cancelling the, mortgage of record, under the circumstances 
of this case. Suppose there had been, at the time when the ̂  
mortgage was so produced to the clerk to. be cancelled, a full 
and explicit receipt, declaring that the mortgage, had been 
paid and satisfied, and such receipt purported to be signed ? 

30 by the mortgagee. How would the clerk know that, the 
signature was genuine? Could he go into the taking of 
proofs upon that question. IIow is he to call witnesses, "'hat 
authority has he to examine them ? Would he make such 
inquiry (if .he entered upon.ityfix parte, and without notice 
to the, mortgagee, and if not, how shall he summon him to 
appear?. I do not think that the,statute meant to impose 
any such duty upon the clerk.

The case of Miller, v. Wach $ al.,.Saxton’s II 204, re- j 
fated, to a mortgage which it was alleged the mortgagor, after 

40 it had been duly executed, delivered, and recorded, obtaine

II
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from the mortgagee upon the pretence that he wanted merely 
to look at it, and that, after he so got it into his hands, he 
refused to give it up, and having cancelled it, took it W the 
clerk’s office and had it cancelled of record, while the debt 
which it was given to secure remained wholly-unpaid. The 
counsel who argued that such cancellation of record ought to 
be declared fraudulent and void, and that thé mortgage should 
be held still to be a lien on the premises, and entitled to the 
same place in order of priority as if such cancellation had 
not been made, quoted the above mentioned section of our 
statute in relation to mortgages.

And referring to their having done so, Chancellor Yroom 
says : “ And then they contend that the fact of the posses­
sion and cancellation of the mortgage is not to be taken as 
evidence of the legal satisfaction and discharge of the mort­
gage; that this must be proved by the person who holds the 
priority on the record, ds against him who sets up and claims 
under such cancelled instrument. I do not consider this to 
be the sound construction of the act, and it appears to me 
that a more dangerous one could not well be given to it. 
The clerk acts, and must act, upon the simple production of 
the mortgage with the seals torn oft- or the mortgagor’s 
receipt endorsed. He has no judicial power. He is not 
required to examine witnesses as to the fact Qf payment; 
and it is therefore true, that the simple cancellation is not an 
absolute bar, unless there has been actual satisfaction. It is 
not conclusive evidence, the facts may be inquired^ into in a 
proper way.” : - i ■ _ • fv ..

The Chancellor here is clearly of opinion1 that if the clerk 
acts “ upon the simple production of the mortgage with the 
seals torn oft-’’ he acts legally in cancelling the mortgage of 
record; The clerk did so in the present case. The Chan­
cellor adds, however, that “ it is not conclusive evidence of 
payment-—that the facts may be investigated in a proper way.” 
n these views I concur. The facts may be so investigated, 

and when that has been done, and the truth of the case is 
11  ̂shown; then, what is the law arising upon those facts, 
and how are the rights of the parties to be affected by them, 
18 next to be considered. That must be done in the present 
Case’ an(̂  I will presently turn my attention to it. The

10

20

30

40
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inquiry now is, was the cancellation of record, which was 
made by the clerk, upon the production to him of the raort- 
gage with the seals torn off, with a request to have it can­
celled of record, illegal, because there was not at the time a 
receipt of payment endorsed upon the mortgage ? I do not 
think that it was.

It is further alleged by the complainant, that the bond 
which the mortgage so cancelled was given to secure, has 
never been paid. That allegation is sustained by the proof. 

10 It is also alleged that the mortgage, after it was left at the 
clerk s office to be recorded, was taken from there by John­
son, without any authority-—that he obtained it illegally, and 
that he cancelled it without the knowledge or consent of the 
complainant, and that for these reasons it should be declared 
to be a valid and subsisting encumbrance upon the mortgaged 
premises, which as before stated, are now owned by the 
railroad company. No witness but Mr. Johnson speaks of 
the manner in which he got possession of the mortgage. 
He say's that after the death of Joseph Harrison, the mort- 

20 gagee, he called on James Harrison, the executor, and told 
him that it was true that the title to the one-eighth of the 
property7 was perfected .; that Harrison replied that it should 
be done; that he had sent to Ireland by a friend to try to 
hijve it done, but did mot succeed ; but that it should be 
done, though it might take time ; that Johnson then told 
him, that in view of the fact that he, Johnson, had expended 
a considerable amountin improving the property, he thought 
that it ought to be done immediately7. That Harrison then 
told him to go to the clerk’s office and get the mortgage, 

30 and that he could hold it until the title was perfected; that 
he, Johnson, then went to the clerk’s office and got it, 
kept it in his possession until he conveyed the property to 
Rusling; that while he so held it, he had several interviews 
with Harrison, who alluded to the mortgage, and asked 
Johnson to bring it to him, saying, at the same time, that 
he would be prepared, in a very short time, to complete the 
title; to which request Johnson replied, that that was not 
the understanding on which he got the mortgage, but that 
it was to be held by him “ as security for the completion o 

40 the title.’’ Johnson also testifies, that in some of those
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interviews, he told Harrison that he, Johnson, wanted to
sell the property. : -  ^

It appears, therefore, that Johnson took the mortgage from 
the clerk’s office with the consent, and by request of James 
Harrison, who, as executor of the mortgagee, was then the 
owner of i t ; that he so “took it, to hold as security, until the 
title should be completed, and that In violation of this 
understanding, and abusing the confidence thus reposed in 
him, he cancelled the mortgage by tearing off the seals, and 
giving it up to Mr. Rusling and Mr. Hubbell to be cancelled 10 
of record, at the same time, telling them that it had been 
paid and satisfiedthat they were thus deceived, and led to 
believe that the mortgage was paid ; that Rusling, under 
this belief, bought the property, as free from the mortgage, 
and paid $4500, in cash, and gave a mortgage for $2500 upon 
the property, to Johnson, to be paid when the title to the 
one-eighth should be completed, and that Rusling and Hub- 
bell then took the mortgage to the clerk’s office, and had it 
cancelled of record. When Rusling received his deed from 
Johnson, he received at the same time, that which enabled 26 
him to have the mortgage cancelled of record—to wit, the 
mortgage itself, with the seals torn off; and he might, 
before actually closing the purchase, and taking his deed, 
have gone to the office, and had the cancellation of record 
made, and then have returned to Johnson’s house and 
accepted the deed. I view this case, therefore, as the same 
in effect, as if the mortgage had been actually cancelled of 
record, before Rusling received his deed from Johnson. I 
consider, also, the railroad company, who, at the time, were 
represented by Mr. Hubbell as having all the knowledge of 30 
the matter which he had, and that they ought, therefore, to 
have all the benefits, and bear all the burdens arising from 
that fact. The company are now the owners of the property, 
find the question is, shall this mortgage be declared to be 
fin encumbrance upon it in their hands, or shall the com­
plainant be left to collect the bond from Johnson ?

If this question affected only the compdainant and John- 
8on, there would be no difficulty in declaring the mortgage, 
under the circumstances of this case, to be still a valid en­
cumbrance upon the property. If there were mortgages, or 4q
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other encumbrances upon it, which were taken subsequently 
to the cancelled mortgage, and while it was still in existence 
and in full force, and with notice, in law or in fact, that it 
was an' existing encumbrance, it would be just and equitable 
to declare it to be still a lien, and entitled to priority over 
such subsequent encumbrances, for they were taken with 
notice of it, and subject to it.

But here is a bona fide purchaser, wfio has bought the 
property for full value, and paid a large stim of money for 

10 it. He bought after examining thé"r.edörd of mortgages, to 
ascertain what liens there were upon it. He relied upon the 
public record, which the law has; furnished for his guide. 
He found theré a registry of the mortgage in question, but 
before he completed his purchase the mortgage itself was 
placed in his hands, cancelled, with information that it was 
paid* It was so given to him, in order that he might have 
it cancelled of record, and he was thus enabled to have it 
done, and'did have it done immediately after taking his 
deed." In all he did he acted under the full belief that the 

20 mortgage was paid, and I think, that under the circumstances 
he was justified in so believing. He used, as it seems to me, 
;ail requisite care and diligence to Ascertain the situation of 
•the property as to encumbrances, and to make his purchase 
a safe one.

Is it equitable and fight now to revive the mortgage as 
against such purchaser? He'did not, by any’ act, or any 
neglect, or want of diligence, contribute to the fraud vvhich 
Johnson committed against the complainant by cancelling 
the mortgage. The executor of Harrison himself placed 

-JO the mortgage in Johnson’s hands, that is, consented that he 
should take it from the clerk’s office. He thus put it into 
the power of Johnson to commit the very fraud which he 
fias committed. Johnson took the mortgage from the 
clerk’s office on 2d April, 1856, and held it until the fifth of 
March following, so that he had it in; his hands for nèarly a 
.year. During all this time, Harrison,' knowing that Johnson  
wanted to sell thé property, and knowing also that while 
holding the mortgage, Johnson had it iii his power to mis­
lead an innocent purchaser, took no steps to compel him to 

40 give up the mortgage td him, though he had r.equësfed him 
to give it up, and he refused to do it.
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t If a fraudhas been committed,- and a loss must, in conse­
q u e n c e , fa ll upon one of two parties, it ought to be borne 
by the* party whose act or default has contributed to the 
wrong, rather than by the one-who had no share in it, who 
has taken the public records for his guide, and has paid out 
his .money upon the faith reposed in them-^for as already 
mentioned, I consider this case in the same light, as if the 
mortgage in question had been actually cancelled of record, 
before Johnson placed ¡the deed in the hands of Rusling- 
I think, therefore, that the . mortgage ought not now to be 10 
decreed to be an encumbrance upon the property, but that 
the complainant should be left,to the bond, or to such-other 
remedy as she may have against Johnson, to recover the 
debt secured by it.—  • - - ;r  ̂ -

In.the case of The Trenton Banking Company v. Woodruff, 
Green's C. B. 11T, the question was, whether a mortgage 
which had been fraudulently cancelled, should be revived, or 
not. There- was a subsequent mortgage, and the owner of 

I it, who was the party ta  be affected by such revival, had, as 
the court adjudged, taken his mortgage, with notice that 20 
such, cancelled mortgage was still a subsisting lien upon the 
property. Chancellor Pennington, there says, “ it is settled 
in this court, that the cancellation of a, mortgage of record, 
is only prima facie evidence of its discharge, and leaves it 
open to the party making such allegation, to prove that it 
was made by accident, mistake, or fraud; On such proof 
beinĝ nade, the mortgage will be established even against 
subsequent mortgages, without notice ;’* and he cites Mitten 
fal. v. Wack $ aL, 1 Saxton 214 /  Lilly v. Quick, 1 Green's

I Qu - .............  •. ■ m
The question whether a mortgage cancelled of record by 

mistake or fraud, would be established as against a subse­
quent mortgagee, who took his mortgage after such cancel­
lation of record, andón reliance upon the record, and having 
do notice that such cancellation had been improperly made, 
was not presented in the ease of The Trenton Banking Com* 
pany.v. Woodruff, and it was not necessary in that case to 
decide it, and I do not understand the chancellor as intend- 

to decide. it. Nor . do I find that it was so held in the; 
two eases to which he so refers. So far as I  have examined, 40
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that question has never been decided in our courts There 
are decisions in other states which decide it, or have a bear- 
ing upon it.

In Robinson £ al v. Sampson, 28 Maine 388, a mortgage 
had been cancelled of record by mistake. There waŝ a 
mortgage subsequent to it, which, however, had been taken 
before such cancellation. The judge, in deciding that case, 
refers to the opinion of Chancellor Pennington in Trenton 
Banking Company v. Woodruff, and quotes from it, the same 

10 paragraph herein above quoted, and then says: “ To this 
position we cannot hqsitate to yield our assent, if the subse­
quent mortgagee, as in this case, becomes such, anterior to the can­
cellation.” From which, I think it is fairly to be inferred, 
that if the subsequent mortgage had been taken subsequent 
to the cancellation of record, that the cancelled mortgage 
ought not, in the opinion of the learned judge, to be allowed 
priority over it.

In Barnes v. Camach £  al, 1 Barbour’s S. C. 392, there 
were two mortgages. The second was taken while the first 

20 was upon record. The first was afterwards cancelled through 
fraudulent representations, in which, however, the holder of 
the second had no part. The cancellation was declared 
void. And the court, in their opinion, said: “ Theprinciple 
which runs through all cases of this description is, that when 
the legal rights of the parties have been changed by mistake, 
equity restores them to their former condition, when it can 
be done without interfering with any new rights, acquired 
on the faith and strength of the altered condition of the 
legal rights, and without doing any injustice to other per- 

30 sons. This implies that if, as in the case now under con­
sideration, new rights had been acquired upon the faith of 
the cancellation of the mortgage, the mortgage would not 
be revived and established to the prejudice of such rights.

In Vallis’ Adm’rs v. American Iron Mountain Co., 27 Mis­
souri 455, the case was on a petition to foreclose a mortgage, 
which had been cancelled of record. The defendants had 
purchased the mortgaged premises, of the mortgagor while 
the mortgage stood cancelled of record. The plaintiffs 
alleged that the cancellation was fraudulent. The court de- 

4Q cided that the plaintiffs might prove that fact, if they could,
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but that in order to affect the defendants, as bona fide pur­
chasers, it must be shown also, that at the time of the pur- • 
chase they knew of the fraud. The judge says: “ Of course 
the fraud nftast he brought home to the defendants; if they 
purchased without knowledge of the fraud, the entry (mean­
ing the entry of the cancellation,) is conclusive as to them.”

The case of Ely v. Schofield, 35 Barbour S. C. 330, was for 
the foreclosure of a mortgage. It appeared that a moi tgage 
had been given upon certain premises and duly recorded, 
and that it was afterwards cancelled of record by mistake 10 
and without being paid. WLile it stood cancelled of record, 
the mortgagor sold the premises ; the purchaser having first 
caused a search of the records to be made by the clerk, and 
received from him a certificate, in which the mortgage was 
noted as having been duly discharged. After the purchaser 
had taken his deed, and had had it recorded, the owner of the 
mortgage gave him notice that it had been cancelled by mis­
take, aud that he claimed that it was still a subsisting lien 
upon the premises, it was decided by the court, that the pur­
chaser was entitled to hold the premises free from the lien 20 
of the mortgage. But that if such notice had been given to 
the purchaser before he had put his deed upon record, then 
under the peculiar provisions of t,he statute of that state, re­
lating to such matters, the mortgage would have been a lien 
upon the lands in the hands of the purchaser.

In Executors of Swartz v. Leist, 13 Crutchfield [Ohio) Hep.
419, a mortgage was executed to Mr. Little, to secure certain 
promissory notes, held by different persons. Little held one 
of them, aud afterwards transferred it to Swartz, testator ot 
plaintiffs. After this, and while that note was yet unpaid, 30 
Little cancelled the mortgage of record, and while it stood 
so cancelled, the mortgagor sold the mortgaged premises to 
keist, the defendant, who was a bona fide purchaser, and had 
uo notice that the cancellation was fraudulent. The court 
held that the cancellation was a fraud upon the rights of 
the holder of the note, but yet, that as against the bona fide 
purchaser, the mortgage could not be declared a lien upon 
the lands. The court said, among other things: “ But the 
parties here are not equally faultless, and do not stand in 

jwre. Swartz negligently, or confidingly, permitted 40
i
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Little, the mortgagee, to retain the legal title convened by 
the mortgage, and the power of control over it. Little thus 
had the legal power, and ostensibly, a perfect right to dis­
charge and release it: Leist, the purchaser,* having no 
reason to suspect fraud, was justified in regarding the release 
legally made by one who was ostensibly the proper party, as 
an effectual discharge of the lien. A.nd as between these par­
ties, he who unwisely reposed confidence in Little, and gave him 
the power to defraud, should suffer the consequences.”

10 The application of these decisions to the case under con­
sideration is obvious, and I need not remark upon them.

I am of opinion that the complainant is not entitled to 
the relief prayed for, and that the bill of complaint should 
be dismissed, and I respectfully advise the chancellor to 
make a decree accordingly.

J. WILSON, Master.

D e c r e e  o f  D is m is s a l .  
[Filed November 5, 1867.]

This cause coming on to be heard at the last regular Term 
20 °f the Court of Chancery7, before James Wilson, esq., a 

- master of the said court, who was called by the chancellor 
to hear the same, in the presence of Peter Bentley, of coun­
sel with complainant, and John P. Jackson, of counsel with 
the defendants, and the pleadings, depositions, exhibits, and 
proofs being read, and the arguments of the respective coun­
sel being heard and considered, and the said master having 
advised the chancellor that the complainant is not entitled 
to the relief p r a y e d  for in his bill of complaint, and that the 
said bill should be dismissed—

30 It is accordingly ordered, adjudged, and decreed, that the 
complainant’s said bill be and the same is hereby dismissed, 
with costs.

Dated November 5, 1867.
A . O. ZABRISKIE, C.

I  respectfully advise the chancellor to sign the foregoing
decree.

J. WILSON, M  I
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N o tic e  o f  A p p e a l .

[Filed March 13, 1868.]

The complainant hereby appeals from so much of the 
final decree made in this court, in the above stated cause, as 
decrees that the said complainant is not entitled to the relief 
prayed for in the said bill of complaint, and that the said 
bill should be dismissed to the Court of Errors and Appeals, 
in the last resort in all causes.

Dated March 19, 1868.
PETER BENTLEY,

Solicitor for complainant. 10

jf W. SCUDDER,
Of counsel with complainant.

I conceive that there is good cause for appeal in the above 
stated cause.

Dated March 13, 1868.
I. W. SCUDDER,

Of couusel with the complainant.

P e titio n , o f  A p p e a l .

To the Honorable the Court of Errors and Appeals in the last 
resort in all causes.

The humble petition of Mary Harrison, administratrix of 
James Harrison, deceased, who was executor of Joseph 
Harrison, deceased, appellant, in the above stated cause, re- 
pectfully showeth—

That your petitioner finds herself aggrieved by a final 
decree made in the Court of Chancery, by his Honor Abra- 
ham 0. Zabriskie, Chancellor of the state of New Jersey, 
hearing date November fifth, eighteen hundred and sixty- 
seven, wherein the said Mary Harrison, administratrix of
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James Harrison, deceased, who had been the executor of 
Joseph Harrison, deceased, was complainant, and the sail 
Thomas V. Johnson and Sarah F. his wife, the New Jersey 
Railroad and Transportation Company, and Algernon 8. 
Hubbell, were defendants, in this respect, to wit—

That the said decree adjudges that the said complainant is 
not entitled to the relief prayed for in the said bill of com­
plaint, and that the said bill should be dismissed.

And your petitioners humbly appeal from that part of the 
10 said decree of the said chancellor, which decree as aforesaid, 

upon the ground that the same is erroneous, for that the said 
complainant was entitled to her relief prayed for in the said 
bill, and that the said bill should not be dismissed.

And that your petitioner was well entitled to the decree 
of the Court of Chancery, establishing as a valid lien the 
mortgage in the bill set forth, made by the said Thomas V. 
Johnson, and Sarah ,F. his wife, to the said Joseph Harrison, 
to secure the sum of four thousand five hundred dollars; and 
also for the foreclosure of the equity of redemption of the 

20 said defendants in the mortgaged premises in the said bill 
set forth, and the sale of the said mortgaged premises.

Your petitioner therefore prays, that the said decree of 
the said chancellor may be, in the particulars aforesaid, 
reversed, set aside, and for nothing holden; and that your 
petitioners may have such relief in the premises as to this 
honorable court shall seem meet.

Dated March 5, 1868.
PETER BENTLEY,

Solicitor for the compldwint-
I. W. SCPDDEB,

Of counsel with compbinant-
30
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A n s w e r .

Tbese respondents, not confessing or acknowledging all 
or any of the matters to be true, as in and by the said peti­
tion of appeal are contained and set forth, for answer there­
unto say—that they believe it to he true that such decree as 
is complained of by the appellants was made by the Court 
of Chancery, as in the said petition of appeal is set forth, 
but as to the date, substance, and contents thereof, these 
respondents humbly craves leave to refer thereto when the 
same shall be produced ; and these respondents are advised 10 
and believe that the said decree is agreeable to equity and 
justice, and they therefore humbly pray that the same may 
be affirmed, and that the said petition of appeal may be die- 
missed by this honorable court, with costs to be adjudged to 
these respondents.

JOHN P. JACKSON, jun., 
Solicitor of respondents.

F. H. TEESE,
Of counsel.
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Complainant’s Exhibits.
Exhibit No. 3.

Article of agreement, made and entered into the f i f th  
day of March, one thousand eight hundred and fifty be­
tween Joseph Harrison, of the city of New York, of the’first 
part, and Thomas V. Johnson, of the city of Newark, of the 
second part, in manner, following: The said party’of the 
hrst part, in consideration of the sum of nine hundred dol- 
lars, to him duly paid, hereby agrees to sell unto the said 
party of the second part, all those two lots numbered 
eighteen and thirty-seven, as mentioned and described in a 
deed made by Elizabeth S. Birch to Joseph Harrison, dated 

t day of ^November, 1838, for the sum of nine hundred 
dollars, which the said party of the second part hereby 
agrees to pay to the party of the first part, as follows: in 
cash on the delivery of the deed, and the deed to be de­
livered on or before the first day of May, 1850, with interest 
from the first day of February, at the rate of six percent, 
per annum. And the said party of the first part, on re- 

20 ceiving such payment, at the time and in the manner above 
mentioned, shall, at his own proper cost and expense, exe­
cute and deliver to the said party of the second part, or to 
his assigns, a proper deed for the conveying and assuring to 
him or them, the fee simple of said premises, free from all 
encumbrance ; which deed shall contain a general warranty, 
and the usual full covenants. And it is understood that the 
stipulations aforesaid are to apply to and bind the heirs, 
executors, administrators, and assigns, of the respective par­
ties. All assessments to be paid by Mr. Johnson.

3° witness whereof, the parties to these presents have 
hereunto set their hands and seals, the day and year above 
written.

J oseph Harrison. [l. s.] 
Thos. Y. J ohnson, [l. s.]

Sealed and delivered in the presence of 
(The word Joseph written on an erasure.)

Peter Bentley.



COURT OF ERRORS AND APPEALS. 71

Exhibit N o. 4.
Article'of agreement, made and entered into the fifth day 

of March, one thousand eight hundred and fifty, (1850,, 
between Joseph Ilarrison, of the city of New York, party of 
the first part, and Thomas Y. Johnson, of the city of New 
York 1  the second part, in manner following: The said 
party’of the first part, in consideration of the sum of two 
thousand eight hundred and forty-eight dollars, to him duly 
paid, hereby agree to sell unto the said party of the second 
part, seven-eights of all the property contained in a certain 
deed made by Robert Baldwin and wife, to William Harrison, 
dated the 11th day of August, 1886, and also the seven-eights 
of all the property contained in the deed made by Jonathan 
Osborn, sheriff, to William Harrison, of the city of New 
York, 2 d day of May, 1889, for the sum of two thousand 
eight hundred and forty-eight dollars, which the said party of 
the second part hereby agree to pay to the said party of the 
first part, as follows: the sum of thirty-seven dollars and fifty 
cents on the delivery of the deed, which is to be on or before 
first day of May next; the residue of the purchase money, 
being two thousand eight hundred and ten dollars and 
ninety-seven cents, to be secured by bond and mortgage, 
made by the said Thomas Y. Johnson and wife, to the said 
Joseph Harrison, and to be upon the same property hereby 
agreed to be sold, together also upon the property which the 
said Joseph Harrison has this day agreed to sell, being lots 
number 18 and 87, as described in a deed by Elizabeth S. 
Birch to said Joseph Harrison, and to be free of all encum­
brances; said mortgage and bond to be payable in five years, 
and to draw interest from the 1st February, 1850, at six per 30
cent, payable half yearly; the said Harrison agrees that he 
will endeavor to get a title to the one-eighth of the said pro­
perty as soon as he can lawfully do so, being the right of the 
heirs of John Harrison deceased. And the said party of the 
first part, on receiving such payment, at the time and in the 
manner above mentioned, shall, at his own proper cost and 
expense, execute and deliver to the said party of the second 
part, or to his assigns, a proper deed for the conveying and 
assuring to him and them, the fee simple of the said pre- 
mises, tree from all encumbrance; which deed shall contain
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10

a general warranty, and the usual full covenants. And it» 
understood that the stipulations aforesaid are to apply to ami
ind the heirs, executors, administrators, and assigns, of the 

respective parties.
In witness whereof, the parties to these presents have

ereunto set their hands and seals, the day and year above 
written. J

J oseph H arrison, [l. s.]
H  I , B B  T hos. y . J ohnson, [l. s.1

sealed and delivered in the presence of
(The word Joseph written on an erasure.)

P. Bentley.

E xhibit  H o. 1.

Know all men by these presents, that T, Thomas V. John­
son, of Newark, Essex county, Hew Jersey, am held and 

rmly bound unto Joseph Harrison, of the city, county, and 
state of Hew York, in the sum of nine thousand dollars, 
awfu money of the United States of America, to be paid 

to the said Joseph Harrison, or to his certain attorney, ex- 
20 ecutors, administrators, or assigns; to which payment well 

and truly to be made, I bind myself, my heirs, executors, 
and administrators, firmly by these presents. Sealed with 
my seal, and dated the twenty-first day of November, in the 
year one thousand eight hundred and fifty-three.

Ih e  condition of this obligation is such, that if the above 
bounden Thomas V. Johnson, his heirs, executors, and ad­
ministrators, or any of them, shall and do well and truly 
pay or cause to be paid unto the above mentioned Joseph 
Harrison, or to his certain attorney, executors, administra- 

30 tors, or assigns, the just and full sum of four thousand five 
hundred dollars, lawful money aforesaid, on the first day of 
May, which will be in the year eighteen hundred and fifty- 
four, without any fraud or other delay, then this obligation 
to be void, or else to be and remain in full force and virtue.

T hos. Y. J ohnson, [l. s.]

Sealed and delivered in the presence of
C. R. Waugh.
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E xhibit N o. 2.

Thomas Y. Johnson and wife, to Joseph Harrison. $4500.

All that tract or parcel of land and premises, hereinafter 
particularly described, situate, lying, and being in the city 
of Newark, in the county of Essex, and state of New Jersey.

Beginning on the east, side of Ogden street, fifty feet to 
the north of the corner of Division street, thence running 
along Ogden street, north seven degrees forty minutes west, 
one hundred and eighteen feet; thence north eighty-two de­
grees twenty minutes east, one hundred and eighty-five feet 10 
to the Passaic, river; thence down said river, the several 
courses thereof, one hundred and fourty-four feet; thence in 
a direct line to the beginning point in Ogden street.

Excepting thereout an alley of ten feet wide, running 
through said premises, nearly parallel with Ogden street, 
being lots numbers twenty (20), twenty-one (21), twenty-two 
(22), twenty-three (23), thirty-two (32), thirty-three (33), 
thirty-four (34), thirty-five (35), and parts of lots thirty-six 
(36), thirty-seven (37), and nineteen (19), on a map of thirty- 
seven lots sold by Robert Baldwin, which map is dated 20 
August 11,1836, and being a part of the premises this day 
conveyed to said Johnson, by the said Joseph Harrison and 
others, this mortgage being given to secure a part of the 
purchase money. *

The premises above described are mortgaged by Thomas 
V. Johnson and Sarah F., his wife, of Newark, aforesaid, to 
Joseph Harrison, of New York city, to seenre the payment 
of four thousand five hundred dollars, on the first day of 
^ay, eighteen hundred and fifty-four, according to the con­
dition ot a bond of.even date with the mortgage, which is 30 
dated the twenty-first day of November, a. d. eighteen hun­
dred and fifty-three; was acknowledged the sixth day of 
December following, before C. R. Waugh, a master in chan- 
cery of New Jersey.

And received in the office the sixth day of December, a.
D‘ forty minutes after two o’clock, in the afternoon.

J. R. W eeks, Clerk.

New Jersey, Essex county, ss.—I, Joseph Doremus, re-
K



gister of said county, do hereby certify that the foregoing is 
a true copy of the registry of a certain mortgage, given by 
Thomas V Johnson and wife to Joseph H arriso n , as the 
same may be found registered in my office, in Book D3 of 
Mortgages, for Essex county, New Jersey, pages 42 and 43.

In testimony whereof I have hereto set my hand 
[l. s ] and official seal, this twenty-ninth day of De­

cember, a . d . 1860.
Jos. Doremus, Register.

IQ Received in the clerk’s office, the sixth day of December, 
a . d . 1853, at forty minutes after two o’clock, p. m., and 
registered in Book D 3 of Mortgages, for Essex county, New 
Jersey, pages 42 and 43.

J. R. W eeks, Clerk. '

On the sixth day of March, a. d. 1857, the origiual mort­
gage here registered was produced iu the office — Algernon 
fe. Ilubbell, esq., attorney-at-law, cancelled and made void.

J. J. T eriiune, Clerk.

E xhibit A.
20 Whereas, Joseph Harrison did, on the fifth day of March, 

in the year eighteen hundred and fifty, enter into an agree­
ment in writing, under seal, with Thomas V. Johnson, that 
he, the said Joseph Harrison, wQuld sell and convey unto 
the said Johnson the undivided seven-eighths of all the pro­
perty contained in a certain deed made by Robert Baldwin 
and wife to William Harrison, dated the eleventh day of 
August, a . d. eighteen hundred and thirty-six; and also 
seven-eighths of all the property contained in the deed made 
by Jonathan Osborn, sheriff, to William Harrison, of the

30 city of New York, for the sum of two thousand eight hun­
dred and forty-eight dollars; and whereas, the said Joseph 
Harrison did, in said agreement, further agree that he would 
endeavor to procure the title to the other one eighth part of 
of said land and premises, being the right of the heirs of 
John Harrison, deceased ; and whereas, the said Joseph Har­
rison has not perfected the title to said lots, either in him-
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self or said Johnson, to the share or interest of the heirs of 
John Harrison, deceased; and whereas* the said Joseph 
Harrison, James Harrison, and George Harrison, have con­
veyed to said Thomas Y. Johnson by full deeds of warranty, 
the said undivided seven-eighths of said aforementioned 
premises, who has paid and secured to be paid to.-the said 
Joseph Harrison, James Harrison, and George Harrison, all 
of the consideration money for the whole of said premises 
iti said two deeds referred to, and that he, the said Joseph 
Harrison, desired said Thomas V. Johnson to pay the whole 10 
of said purchase money to him for his use, and that of James 
and George Harrison, and having agreed to and with said 
Johnson to procure a good and valid title to said Thomas V. 
Johnson, for the one-eighth part of said lots of land-r- 
Now this instrument witnesseth, that the said Joseph Har­

rison, for himself, his heirs, executors, and administrators, 
doth covenant, promise, and agree to and with the said 
Thomas V. Johnson, his executors, administrators, and as­
signs, that he will save harmless, and idemnify him, the said 
Thomas Y. Johnson, of and from all loss, damage, costs, and 20 
expenses, that he may be put to by reason of the said Har­
rison not procuring a good and valid title to said Johnson 
for the said one-eighth part of said lots of land, or for any 
damage, inquiry* expense, or loss the said Johnson may be 
put to by reason of any improvements he may put thereon ; 
and the said Joseph Harrison doth covenant and agree to 
and with the said Thomas Y. Johnson, that he will, at his 
own costs and expenses* within two years from date hereof, 
procure for the said Johnson a good title to the whole of 
said lots mentioned in said deed. 30
In witness whereof* the said Joseph Harrison hath here­

unto set his hand and seal to these presents, this sixth day of 
December, in the year eighteen hundred and fifty-three.

J oseph H arrison, [ l. s.’]

Signed* sealed, and delivered in the presence of
C. R. W augh.

In case said Harrison does not make a good title within 
too years, he is to refund the three hundred and fifty-six dol-
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lare, with interest from the first day of February, 1850, until 
that time to said Johnson, as liquidated damages on tbe above agreement.

Thos. V. J ohnson, [l. siDecember 6, 1853.
C. R. Waugh.

Exhibit No. 5.
This indenture, made the twenty-first day of November, 

in the year one thousand eight hundred and fifty-three, be­
lt) tween Joseph Harrison and James'Harrison, of the city oi 

New York, in the county and state of New York, and George 
Harrison, of the county of Chenango, in the state of New 
York aforesaid, parties of the first part, and Thomas V. 
Johnson, of the city of Newark, in the county of Essex, and 
state of New Jersey, party of the second part, witnesseth, 
that the said parties of the first part, for and in considera­
tion of the sum of two thousand nine hundred dollars, law­
ful money of the United States, to them in hand paid by 
the said party of the second part, at or before the ensealing 

20 and delivery of these presents, the receipt whereof is hereby 
acknowledged, and the said party of the second part, his 
heirs, executors, and administrators, forever released and 
discharged from the same, by these presents, have granted, 
bargained, sold, aliened, remised, released, conveyed, and 
confirmed, and by these presents do grant, bargain, sell, 
alien, remise, release, convey’, and confirm, unto the said party 
of the second’part, and to his heirs and assigns forever, all 
the undivided seven-eighths part of those several lots of 
land and premises, situate, lying and being in the city of 
Newark, in the county of Essex, and state of New Jersey, 

30 one lot, beginning on the east side of Ogden street, twenty- 
eight feet to the north of the corner of Division street; 
thence running along along Ogden street north seven de­
grees and forty minutes west, eighty-four feet; thence north 
eighty-two degrees and twenty minutes east, ninety two feet 
to an alley7 of ten feet in width ; thence along the said alley
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south seven degrees and forty minutes east, eighty-four feet ; 
thence south eighty-two degrees and twenty minutes west, 
ninety feet to the place of beginning; being laid dowm as 
three adjoining lots, and numbered nineteen (19,) twenty 
(20) and twenty-one (21,) on a map of thirty-seven lots, sold 
by Robert Baldwin, which map is dated August 11th, 1836, 
and recorded in the clerk’s office of the county of Essex ; 
also one lot beginning on the east side of the aforesaid alley, 
directly opposite to the south east corner of the above de­
scribed lot, thence running along the said alley north seven 10 
degrees and forty minutes west, eighty-four feet ; thence 
north, eighty-two degrees and twenty minutes east, twenty- 
five feet to Passaic river ; thence down the river, the several 
courses thereof, eighty-four feet ; thence south eighty-two 
degrees and twenty minutes west, sixty-five feet, to the place 
of beginning, being designated on said map as lots numbers 
thirty-four (34,) thirty-five (35,) and thirty-six (36,) ; also the 
undivided seven-eighth part of those certain lots of land 
lying and being in Newark aforesaid, beginning on the east 
side of Ogden street, one hundred and twelve feet to the 20 
north of the corner of Division street ; thence running along 
Ogden street north eleven degrees and forty minutes west, 
fifty-six feet ; thence north eighty-two degrees and twenty- 
minutes east, ninety feet to an alley of ten feet in width ; 
thence along the said alley, south seven degrees and forty 
minutes east, fifty-six feet ; thence south, eighty-two degrêes 
and twenty-minutes west, ninety feet to the place of begin­
ning, being designated as lots numbers twenty-two (22,) and 
twenty-three (23,) on a map of thirty-seven lots, sold by 
Robert Baldwin ; which map is dated August 11th, 1836, and 30 
recorded in the clerk’s office of the county of Essex. Thé 
other lot, beginning on the east side of the aforesaid alley, 
directly opposite to the southeast corner of the aforesaid 
lot, thence running along the said alley north, seven degrees 
and forty minutes west, fifty-six feet ; thence north eighty- 
two degrees and twenty minutes east, eighty-five feet, to 
Passaic river ; thence down the river, the several courses 
thereof, fifty-six feet ; thence south, eighty-two degrees and 
twenty minutes west, seventy-five feet, to the place of be­
ginning, being designated on the aforesaid map as lots num- 40
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bers thirty-two (32) and thirty-three (33), T ogether with all 
and singular, the tenements, hereditaments, and appurte­
nances thereunto belonging, or in any wise appertaining, 
and the reversion and réversions, remainder and remainders', 
rents, issues, and profits thereof; and also, all the estate,' 
right, title, interest, property, possession, claim, and demand 
whatsoever, as well in law as in equity, of the said parties 
of the first part, of, in, and to the same, and every part and 
parcel thereof, with the appurtenances : to have and to hold 

10 the above granted, bargained, and described premises, with 
the appurtenances, unto the said party of the second part, 
his heirs and assigns, to his and their own proper use, benefit, 
and behoof, forever.

And the said Joseph Harrison, James Harrison, and 
George Harrison, for themselves, their heirs, executors, and 
administrators, do covenant, grant, and agree to and with 
the said party of the second part, his heirs and assigns, that 
the said Joseph, James, and George Harrison, at the time of 
the sealing and delivery of these presents, are lawfully siezed 

20. iü their own right, of a good, absolute, and indefeasible 
estate of inheritance, in fee simple, of, and in all and sin­
gular, the above granted and described premises, with the 
appurtenances, and have good right, full power, and lawful 
authority, to grant, bargaiu, sell and convey the same, in j 
manner aforesaid ; and that the said party of the second ; 
part, his heirs and assigns, shall and may, at all times here­
after, peaceably and quietly hate, bold, use, occupy, possess, 
and enjoy the above granted premises, and every part and 
parcel thereof, with the appurtenances, without any let, suit, 

g0 trouble, molestation, eviction, or disturbance of the said par­
ties of the first part, their heirs or assigns, or of any other 
person or persons lawfully claiming or to claim the same; 
and that the same now are free, clear, discharged, and unen* 
'cumbered, of and from all former and other grants, titles, I 
charges, estates, judgments, taxes, assessments, and eticum- 
brances, of what nature or kind soever; and also, that the j 
said parties of the first part and their heirs, and all and every 
person or persons whomsoever, lawfully or equitably deriving j 
any estate, right, title, or interest, of, in, or to the hereinbe- 

40 fore granted premises, by, from, under or in trust for them,
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shall and will, at any time or times hereafter, upon the rea­
sonable request, and at the proper costs and charges in the 
law, 1 the said party of the second part, his heirs and as­
signs, make, do, and execute, or cause to be made, done, and 
executed, all and every such further and other lawful and 
reasonable acts, conveyances, and assurances in the law, for 
the better and more effectually vesting and confirming the 
premises hereby granted, or so intended to be, in and to the 
Laid party of the second part, his heirs and assigns forever, 
as by the said party of the second part, his heirs or assigns, 10 
[or his or their counsel learned in the law, shall be reasonably 
advised or required; and the said Joseph Harrison, James 
Harrison, and George Harrison, their heirs, the above de­
scribed and hereby granted and released premises, and every 
[part and parcel thereof, with the appurtenances, unto the 
[said party of the second part, his heirs and assigns, against 
[the said parties of the first part, and their heirs, and against 
jail and every person and persons whomsoever, lawfully
■ claiming or to claim the same, shall and will warrant and
I by these presents forever defend. * 20

In witness whereof, the parties to these presents have 
I hereunto interchangeably set their hands and seals, the day 
and year first above written.

J oseph H arrison, [ l. s.} 
J ames H arrison, [ l. s.]  
G eorge H arrison, [l. s.}

I Sealed and delivered in the presence of
W ash. B . W illiams,

A s to George Harrison.
W ash. B. W illiams, 30  

A s to James and Joseph H arm on also.

State of New Jersey, Hudson county, ss.—Wash,ington 
I H. Williams being duly sworn, on his oath, according to 
! law> deposes and says—that he saw George Harrison, James
■ Harrison, and Joseph Harrison, the grantors named in the 
I within deed, sign, seal, and deliver the same, and heard

them acknowledge that they signed, sealed, and delivered
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the same asftheir voluntary act and deed, and thereupon lie 
the said Washington B. Williams, subscribed his name to same, as attesting witness.

W ashington B. W illiams.

Sworn and subscribed before me, at Jersey City this 5th
day of December, a . d . 1853.

P eter B entley, M . G.

Defendant’s Exhibits.

E x h i b i t  N o . 1 .
10 This indenture, made the fifth day of March, in the year 

one thousand eight hundred and fifty-seven, between Thomas 
V. Johnson and Sarah F., his wife, of the city of Newark, 
in the county of Essex, and state'of New Jersey, of the first 
part, and Joseph F. Rusling, of the city of New Brunswick, 
in the county of Middlesex, and state of New Jersey, of the 
second part, witnesseth, that the said parties of the.first part, 
for and in consideration of the sum of seventeen thousand 
dollars, lawful money of the United States of America, to 
them in hand well and truly paid by the said party of the 

20 second part, at and before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, and 
the said parties of the first part, therewith fully satisfied, 
contented, and paid, have given, granted, bargained, sold, 
aliened, released, enfeoffed, conveyed, and confirmed, and by 
these presents do give, grant, bargain, sell, alien, release, en­
feoff, convey and confirm, to the said party of the second 
part, and to his heirs and assigns forever, all those certain 
tracts or parcels of land and premises, hereinafter particu­
larly described, situate, lying, and being in the city of New- 

80 &rk, in the county of Essex, and state of New Jersey, be­
ginning on Jthe east side of Ogden street, twenty-eight feet 
to the north of the corner of Division street, thence along 
Ogden street north seven degrees and forty minutes west, 
eighty-four feet; thence north eighty-two degrees and twenty 
minutes east, ninety-two feet to an alley of ten feet in width; 
thence along the said alley south seven degrees and forty
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minutes east, eighty-four feet; thence stfuth eighty-two de­
grees ,and twenty minutes west, ninety feet to the beginning, 
being lots 19, 20, and 21, on a map of 37 lots sold by Rooert 
Baldwin, &c. Also, one other tract, beginning on the east 
side of the aforesaid alley, directly opposite the southeast 
corner of the above described lot, thence along the said alley 
north seven degrees and forty minutes west, eighty-four feet; 
thence north eighty-two degrees and twenty minutes east, 
seventy-five feet to Passaic river; thence down the river the 
several courses thereof, eighty-four feet; thence south 
eighty-two degrees and twenty minutes west, sixty-five feet 
to the beginning, beiug lots 34, 35, and 36 on said map. 
Also, one tract beginning on the east side of Ogden street, 
one hundred and twelve feet to the north of the corner of 
Division street; thence along Ogden street north eleven de­
grees and forty minutes west, fifty-six feet; thence north 
eighty-two degrees and twenty minutes east, ninety feet, to 
an alley of ten feet in width; thence along the said alley 
south seven degrees and forty minutes east, fifty-six feet; 
thence south eighty-two degrees and twenty minutes west, 
ninety feet, to the beginning, being lots 22 and 23 on said 
map. The other, beginning on the east side of the afore­
said alley, opposite the southeast corner of the aforesaid lot; 
thence along said alley north seven degrees and forty minutes 
west, fifty-six feet; thence north eighty-two degrees and twenty 
Minutes east, eighty-five feet to Passaic river; then down the 
nver the several courses thereof, fifty-six feet; thence south 
eighty-two degrees and twenty minutes west, seventy-five 
feet, to the beginning, being lots 32 and 33. One other 
tract, beginning on the corner of Ogden and Division streets;
ence north twenty-eight feet; thence east ninety feet, to 

an alley ten feet wide; thence south fifteen feet along the 
westerly side of an alley to Division street; thence westerly 
°ng the northerly side of Division street ninety-one feet 

0 he place of beginning. Also, the tract beginning at a 
¡¡I on 9  easterly side of the alley aforesaid; thence 
the 1 a °Û BjliB  for*y foet; thence east sixty-five feet; 
thê 6 •S°U.tk f̂orty-two feet; thence west sixty-five feet to 
Tnv e8lnuing. Excepting all the following tract, sold by said 

»son to the New Jersey Railroad and Transportation
L

10

20

30

40
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Company, by deed of December 7, 1853, being the southed, 
part of the premises of said Johnson, lying between Ogden 
street and the Passaic river, and embracing fifty feet in front 
on Ogden street, on the easterly side thereof, measured 
northerly from the northeasterly corner of Ogden street and 
Division street or alley, as extended easterly of Ogden street 
and from the northerly end of said fifty feet in Ogden street’ 
running in a straight line to the river, in a course as near as 
may be to the present storehouse of said Johnson, and not 
intersecting the same, so as to have a front on the Passaic 
river of the property hereby conveyed, of forty-two feet, 
more or less, including all the premises of said Johnson 
southerly of said line, running from said point of fifty feet j 
north of Division street (from Ogden street to the Passaic 
river) to line of property of Beach Vanderpool, exceptingfor j 
the use of said Johnson, in common with said company, an 
alley or passage way of twelve feet wide, to run at right an- 
gles from the so u th e r ly  side of the said storehouse of said j 
Johnson, opposite present south door, until it intersects the j 
street or alley7 in extension of Division street easterly; and j 
if the said street or alley7, in extension of Division street, | 
shall not at the time of the conveyance to said company be j 
extended easterly7 far enough to meet the proposed alley of | 
twelve feet wide from the south door of the aforesaid store- I 
house, then the said c o m p a n y  agree that said Division street j 
or alley shall be extended by them until it met the alley at j 
right angles to the storehouse, and if the same width of j 
said last mentioned alley, which is also to be used in com­
mon by the parties thereto, and the use of said alley was in j 

30 no wise to be obstructed by any pier or erection thereon, 
subject to a mortgage on the premises, hereby conveyed, 
made and executed by Thomas Y. Johnson and wife, to 
William H. Woodruff, dated January 27, 1854, which is 
computed as so much of the consideration money, said mort­
gage being given to secure the payment of ten thousand 
dollars. Also, all the wharves, docks, and buildings and im­
provements, including scales, together with all and singular 
the houses, buildings, trees, ways, waters, profits, privileges, 
and advantages, with the appurtenances to the same be long- 

40 or in any wise appertaining. Also, all the estate, right,
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title, interest, property, claim and demand whatsoever, of 
the said parties of the first part, of, in, and to the same, and 
of, in, and to every part and parcel thereof : to have and to 
hold all and singular the above described tracts or parcels 
of land and premises, with the appurtenances, unto the said 
party of the second part, his heirs and assigns, to the only 
proper use, benefit and behoof of the said party of the 
second part, his heirs and assigns for ever. And the said 
Thomas V. Johnson doth for himself, his heirs, executors, 
and administrators, covenant and grant to and with the said 10 
party of the second part, his heirs and assigns, that he, the 
said Thomas V. Johnson, is the true, lawful and right owner 
of all and singular the above described land and premises, 
and9f every part and parcel thereof, with the appurtenances 
thereunto belonging; and that the said land or premises, or 
anytime thereof, at the time of sealing and delivery of these 
presents are not encumbered by any mortgage, judgment, 
or limitation, or by any encumbrance whatsoever, by 
which the title of the said party of the second part, hereby 
made, or intended to be made, for the above described 20  
land Or premises, can or may be changed, charged, al­
tered, or defeated in any way whatsoever. And also, 
that the said party of the first part now have good right, 
full ipower, and lawful authority to grant, bargain, sell 
and convey the said land and premises in manner afore­
said. And also, that he, the said Thomas V. Johnson, 
will warrant, secure and forever defend the said land 
and premises unto the. said Joseph F. Rusling, his heirs and 
assigns forever, against the lawful claims and demands of all 
and every person and persons, freely and clearly freed and 30 
discharged of and from all manner of encumbrances what­soever.'
In witness whereof, the said Thomas V. Johnson, and 
arahF., his wife, have hereunto set their hands and seals 

mthe day and year first above written.
T homas, V. J ohnson, [l. s.] 
S arah F. J ohnson, [l. s.]

igned, sealed and delivered in tha presence of
L ewis C. G rover.
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State ofNew Jersey, Essex county, s s . — B e  it rememWd 
that on this fifth day of March, in the vealne u J 
eight hundred and fifty-seven, before me, Lewis C. d Z m  
a master m chancery, of the state of .New Jersey person’ 
ally appeared. Thomas V. Johnson and Sarah F.fhis 
who, I am satisfied, are the grantors in the within deed of 
con veyance named; and I having first made known to them 
the contents thereof they did acknowledge that they signed 
sealed, and del.vered the same as their voluntary acf and 

10 deed, for the uses and purposes therein expressed.
Apd the said Sarah F., his wife, being by me privately 

examined, separate and apart from her said husband, she 
did further acknowledge that she signed, sealed and de- 
livered the same as her voluntary act and deed freely and
without any fear, threats or compulsion of or from her said husband.

L ewis C. Grover, M. C.

Received in the clerk’s office of the county of Essex, on 
the seventh day of March, a . d ., 1857, and recorded in Book 

20 C 10 of Deeds, for said county, pages 409, 410, 411 and 412.
J. J. Terhune, Clerk.

*

E x h ib it  N o . 2

- This indenture, made the sixth day of March, in the year 
one thousand eight hundred and fifty-seven, between Joseph 
1. Rusling, of the city of New Brunswick, in the county of 
Middlesex, and state of New Jersey, of the first part, and the 
New Jersey Railroad and Transportation Company, of the
~ the county of----, and state of New Jersey,
of the second part, witnesseth, that the said party of the 
first part, for and in consideration of the sum of seventeen 

10 thousand dollars, lawful money of the United States of 
America, to him in hand well and truly paid by the said 
party of the second part, at and before the sea lin g  and de­
livery of these presents, the receipt whereof is hereby ac­
knowledged, and the said party of the first part, therewith 
fully satisfied, contented and paid, hath granted, bargained,
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sold, aliened, remised, released, and forever quit-claimed, and 
by these presents doth grant, bargain, sell, alien, remise, re­
lease, and forever quit-claim unto the said party of the 
second part, and to their successors and assigns, all those 
certain tracts or parcels of land and premises, hereinafter 
particularly described, situate, lying and being in the city of 
Newark, in the county of Essex, and state of New Jersey. 
Beginning on the east side of Odgen street, twenty-eight feet 
to the north of the corner Division street, thence along 
Ogden street north seven degrees and forty minutes west, 
eighty-four feet; thence, north eighty-two degrees and twenty 
minutes east, ninety-two feet to an a l le y .o f  ten feet in w id th  ; 
thence along the said alley south seven degrees and forty 
minutes east, eighty-four feet ; thence south eighty-two de­
grees and twenty minutes west, ninety feet to the beginning; 
being lots 19, 20, and 21, on a map of thirty-seven lots, sold 
by Robert Baldwin, &c. Also, one other tract, beginning, on 
the east side of the aforesaid alley, directly opposite the 
south east corner of the above described lot, thence along 
the said alley north seven degrees and forty minutes west, 
eighty-four feet; thence north eighty-two degrees and twenty 
minutes east, seventy-five feet to Passaic river; thence down 
the river the several courses thereof, eighty-four feet; thence 
south eighty-two degrees and twenty minutes west, sixty-five 
feet, to beginning; being lots 34, 35, and 36, on said map. 
Also, one tract, beginning on the east side of Odgen street, 
one hundred and twelve feet to the north of the corner 
of Division street, thence along: Odgen street north eleven 
degrees and forty minutes west, fifty-six feet ; thence north 
eighty-two degrees and twenty minutes east, ninety feet to 
an alley of ten feet in width; thence along the said alley 
south seveq degrees and forty minutes east, fifty-six feet; 
thence south eighty-two degrees and twenty minutes west, 
ninety feet to the beginning. Being lots 22 and 23 on said 
foap- The other, beginning on the east side of the aforesaid 
alley opposite the south east corner of the aforesaid lot, 
ence along said alley north seven degrees and forty minutes 

%est, fifty-six feet; thence north eighty-two degrees and 
twenty minutes east, eighty-five feet to Passaic river, then 
0Wn river the several courses thereof, fifty-six feet;

10

20

30

40
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thence south eighty-two degrees and twenty minutes west seven,,-  ̂feet tojhe beginning: bei„g H K J  
other tract, begiuning on the course of Odgen and Division 
streets, thence north twentj-eight feet ; thLce ¡R C  
feet to an alley ten feet wide; thence south fifteen feet alonl 
the westerly side of an alley to Division street; thence westerly 
along he northerly side of Division street, ninetynne feel
to the beginning. Also the traet beginnings a point on theeasterly side of the alley aforesaid, thence north along the 

10 said alley forty teet; thence east sixty.five feet; thence south 
thirty-two feet; thence west sixty-five feet to the beginning, 
excepting ail the following tract sold by g§ V. Johnson to 
the New Jersey Railroad and Transportation Company, by 
deed of December 7th, 1853. Being the southerly part of the 
premises of said Johnson, lying between Odgen street anil, 
the Passaic river, and embracing fifty feet in front on Odgen 
street, on the easterly side thereof; measured northerly 
from the end easterly corner of Odgen street and Division 
street or alley, as extended easterly of Odgen street, and from 

50 t e northerly end of said fifty feet in Odgen street, running 
an a straight line to the river, in a course as near as may be 
to the present storehouse of T. V. Johnson, and not inter- j 
secting the same so as to have a front on Passaic river of the
property hereby conveyed of forty-two feet, more or less, in­
cluding all the premises of said Johnson southerly of said 
lime running from said point of fifty feet north of Division 
street (from Odgen street to the Passaic river) to the line of 
property of Beach Vanderpool, excepting for the use of said 
Johnson., in common with said company, an alley or passage 

^0 way of twelve feet wide, to run at right angles from the 
southerly side of the storehouse of said Johnson opposite 
¡present south door, until it intersects the street.or alley in 
extension of Division street easterly. And if the said street 
or alley, in extension of Division street, shall not, at the time 
•of the conveyance to said company, be extended easterly far 
enough to meet the proposed, alley of twelve feet wide.from 
¡the south door of the aforesaid storehouse, then the said 
company agreed that said Division street or alley shall be 
extended by them until it meets the alley at right angles to 

40 the storehouse, and if the same width of said last mentioned
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alley which is also to be used in common by the parties 
thereto; and the use of said alley was in no wise to be ob­
structed bv any pier or erection thereon ; also all the wharves, 
docks, and buildings, and improvements, including the scales 
thereon; subject to a mortgage of ten thousand dollars upon 
the same, given by Thomas V. Johnson and wife to William 
H. Woodruff, dated January 27, 1854, which the party of the 
second part assume to pay; also a mortgage of twenty-five 
hundred dollars, given by said Rusling, dated March 5, 
1857, to Thomas Y. Johnson, which the party of the second 10 
part also assume to pay ; the said two mortgages being com­
puted as part of the above consideration money, being the 
same premises conveyed to said Joseph F. Rusling by 
Thomas V. Johnson and. wife, by deed, dated March 5, 1857. 
Together with all and singular the profits, privileges, and 
advantages, with the appurtenances to the same belonging, 
or in any wise appertaining: also, all the estate, right, title, 
interest, property, claim and demand whatsoever, of the said 
party of the first part, of, in, and to every part and parcel 
thereof; to have and to hold all and singular the above de- 20  
scribed tracts or lots of land and premises with the appurte­
nances, unto the said party of the second part, their successors 
and assigns, to the proper use, benefit and behoof of the said 
party of the second part, their successors and assigns forever.
And the said party of the first part, doth for himself, his 
heirs, executors, and administrators, covenant and grant to 
and with the said party of the second part, their successors and 
assigns, that he, the said party of the first part, has not done, 
caused, suffered, or procured to be done, any act, matter or 
thing, whereby the title of the said party of the second part, 30 
clj in, and to the above granted, bargained, and described 
Hnd and premises, or any part thereof, can or may be
c anged, charged, altered, or defeated in any way whatso­ever.

n witness whereof, the said Joseph F. Rusling has here­
unto set his hand and seal in the day and year first above written.

J oseph F. R usling. [l. s.}
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Signed, sealed and delivered in the presence of 
(The wor<1 heirs erased—the word successors interlined.)

A .  S .  H ubbell.

State of New Jersey, Essex county, ss — Be it remem­
bered, that on this seventh day of March, in the year one 
thousand eight hundred and fifty-seven, before me, a mas­
ter in chancery of New Jersey, personally appeared Joseph 
Ip Rusbngj who, I am satisfied, is. the grantor in the within 
deed of conveyance named ; and I having first made known 

10 to him the contents thereof, he did acknowledge that he 
signed, sealed, and delivered the same as his voluntary act 
and deed, for the uses and purposes therein expressed.

A. S. H ubbell, M. C.

Received in the clerk’s office of the county of Essex, on 
the seventh day of March, a . d . 1857, and recorded in Book 
C 10 of Deeds, for said county, pages 417, 418, and 419.

J. J. T erhune, Clerk.

Amounts, and. how they are ascertained.

5th March, 1850, agreement to convey two lots for $900.00
Interest from February 1st, 1850, six per cent.

20 The whole title was to have been conveyed in the 
two lots.

5th March, 1850, agreement to convey seven- 
eighths of the property in two deeds named; cash 
on delivery, 37.50

Balance to be on bond and mortgage. Interest 
from 1st February, 1850, 2810.97

$3748.47
Interest from 1st February, 1850, to November 21st, 1858, 837.74

$4586.21
30 By adjustment between the parties, the bond 

and mortgage on the 21st November, 1853, was made for $4500.00
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Payable on the 1st of May, 1854, without interest.
The mice for the seven-eighths would be 

E F $87.50
,hUS-  . 2810.9T

Take one-eighth, which would be $356.00, for the liqui­
dated damages.Decree for - $4500.00
Add interest, from 1st May, 1854, on $4500.00 
Deduct $356.00 10
Interest thereon, from 1st February, 1850.

E xh ib it  N o. 3.

D 3, 511.
Isaac Van Wagenen and wife, to Robert Baldwin.
Deed dated May 20,1829. Recorded April 8, 1830.
For land situate in the township of Newark, beginning at 

a comer of James Vanderpool’s lot on the east side of Broad 
street, thence along his line north seventy-three degrees east, 
fourteen chains to Passaic river; thence up the same two 
chains fifty-five links; thence south seventy-three degrees 20  
west, thirteen chains; thence south sixty-nine and a half 
degrees west, one chain seventy links to Broad street; thence 
along the same south eight degrees east, two chains forty- 
three links to the place of beginning. Bounded north by 
lands now or late of John I. Plume, east by Passaic river, 
south by land of James Vanderpool, and west by Broad street.

O 4, 53.
Robert Baldwin and wife, to Elizabeth S. Birch.
heed dated August 11, 1836. Recorded September 17, 1836. & 30
First lot. Beginning at the corner of Ogden and Division 

streets, thence along Ogden street north seven degrees forty 
minutes west, twenty-eight feet; thence north eighty-two 
degrees twenty minutes east, ninety feet to a ten foot alley; 
thence along said alley south seven degrees forty minutes

M

*
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east, fifteen feet to Division street; thence along the same 
ninety-one feet to the place of beginning. Being designated 
as lot No. 18, on a map of lots sold by said Robert Baldwin.

Second lot. Beginningon thecast side of said alley directly 
opposite the northeast corner of the above lot, thence north 
eighty-two degrees twenty minutes east, sixty-five feet to 
Passaic river; thence down the river the several courses 
thereof thirty-two feet; thence south seventy-three degrees 
forty minutes west, sixty feet; thence north seven degrees 

10 forty minutes west, forty feet to the place of beginning. 
Being designated on the aforesaid map as lot No. 37.

R 4, 13.
Robert Baldwin and wife, to William Harrison.
Deed dated August 11,1836. Recorded November 17,1836.
First tract. Beginning on the east side of Ogden street, 

twenty-eight feet north from Division street; thence along 
Ogden street north seven degrees forty minutes west, eighty- 
four feet; thence north eighty-two degrees twenty minutes 
east, ninety feet to a ten foot alley; thence south seven 

20 degrees forty minutes east, eighty-four feet; thence south 
eighty-two degrees twenty minutes west, ninety feet to the 
place of beginning. Being lots No’s 19, 20, and 21.

Second tract. Beginning on the east side of said alley, 
directly opposite the southeast corner of above tract; thence 
along said alley north seven degrees forty minutes west, 
eighty-four feet; thence north eighty-two degrees twenty 
minutes east, seventy-five feet, to Passaic river; thence down 
the river, the Several courses thereof, eighty-four feet; thence 
south eighty-two degrees twenty minutes west, sixty-five feet 

30 to the place of beginning. Being lots No’s 34, 35, and 36.
A 5, 537.

Robert Baldwin and wife, to Michael Rice.
Deed dated August 11, 1836. Recorded June 13, 1838.
First tract. Beginning on the east side of Ogden street 

one hundred and twelve feet north from Division street; 
thence along Ogden street north seven degrees forty minutes 
west, fifty-six feet; thence north eighty-two degrees twenty 
minutes east, ninety feet to a ten foot a lle y ;  thence along 
said alley south seven degrees forty minutes east, fifty-six
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feet; thence sooth eighty-two degrees twenty minutes west, 
ninety feet to the place of beginning. Being lots No’s 22
and 23. I  I I  ISecond tract. Beginning on the east side of said alley,
directly opposite the southeast corner of the above tract; 
thence along the said alley north seven degrees forty minutes 
west, fifty-six feet; thence north eighty-two degrees twenty 
minutes east, eighty-five feet to Passaic river ; thence down 
the river, the several courses thereof, fifty-six feet; thence 
south eighty-two degrees tw e n ty  minutes west, seventy-five 10  
feet to the place of beginning. Being lots No’s 82 and 33.

C 5, 353.
Elizabeth S. Birch to Joseph Harrison.
Deed dated November 28, 1838. Recorded December 4,

1838.
First tract. Beginning at the corner of Ogden and Division 

streets. Being lot No. 18, aforesaid.
Second tract. Situate on the east side of aforesaid alley. 

Being lot No. 37, aforesaid.
E 5, 468. 20

Jonathan Osborn, jnn., sheriff, to William Harrison.
Deed dated May 23, 1839. Recorded May 23, 1839.
For lots No’s 22, 23, 32, and 33, aforesaid, sold under a 

decree in chancery, wherein Joseph Jacobus was complain­
ant, and Michael Rice and wife were defendants, to satisfy a 
mortgage given by said Rice and wife to Silas H. Kitchell, 
and by him assigned to complainant, dated August 11,1836.
State of New Jersey, county of Essex, ss.—I, John R. 

Weeks, clerk of the county of Essex, do certify that I have 
examined the records of deeds and mortgages in my office, 30 
in the name of Robert Baldwin, from November 1, 1833, to 
June 13,1838; Elizabeth S. Birch, from August 11,1836, to 
December 4,1838; William Harrison, from August 11,1836, 
to November 15, 1853 ; Michael Rice, from August 11,1836, 
to May 23,1839 : and Joseph Harrison, from November 28, 
1838, to November 15,1853. And the records of judgments 
m same names, from November 1, 1833, to said dates re­
stively, and have not found thereon any deed, mortgage,
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or judgmeat, by or against them, affecting lots No’s 18 19 
20, 21, 22, 23, 32, 33, 34, 35, 36, and 37, as designated on the 
aforesaid map, except as above stated.

In testimony whereof; I have hereunto set my 
[l. s.] hand and official seal, the sixteenth day of 

November, a . d . 1853.
J. R. Weeks, Clerk.

T 8, 345.
Margaret Harrison, widow of William, to James Harrison. 

10 Deed dated April 3, 1849; recorded December 6, 1853. 
Release of dower in all lands of which Win. Harrison died seized.

T 8, 342.
John Kinnier, and Elizabeth, his wife, Theron Grant, and 

Jane, his wife, Mary and Nancy Harrison, to James, Joseph, 
and George Harrison.

Deed dated October 30,1848recorded December 6,1853. 
For lots 19, 20, 21, 34, 35, 36, 22, 23, 32, 33, of the Robert 
Baldwin lots above described; except that the fronton Og- 

20 den street of No. 22 and 23, is here called “ north eleven de­
grees forty minutes west, forty-six feet.”

T 8, 348.
Joseph Harrison, James Harrison, George Harrison, to 

Thomas V. Johnson.
Deed dated November 21, 1853 ; recorded December 6, 

1853. For the undivided seven-eighths of the last above lots; 
except that the front along Ogden street of No. 22 and 23, 
is here called “ north eleven degrees forty minutes west, fif­
ty-six feet.”

30 T 8, 350.
Joseph Harrison to Thomas V. Johnson.
Deed dated November 21, 1853 ; recorded December 6, 

1853. For lots 18 and 37, as conveyed to Joseph Harrison 
by Elizabeth Birch, by deed dated November 28, 1838.

D 3, 42. For $4500.
Thomas V. Johnson & ux., to Joseph Harrison.
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Mortgage dated November 21, 1863.
Registered December 6, 1863.
Beginning on the east side of Ogden street, 50 feet north 

from Division street; thence along Ogden street north seven 
decrees forty minutes west, 118 feet; thence north 82 de­
grees twenty minutes east, 185 feet to Passaic river ; thence 
down said river 144 feet; thence in a direct line to the be­
ginning point in Ogden street. Excepting thereout an alley 
of 10 feet wide running through said premises nearly paral­
lel with Ogden street. ^
Cancelled March 6, 1857.

E ssex  C ircuit  Court .

The Morris County Bank vs. Thomas V. Johnson.
Judgment September 27, 1853. $785.91, besides costs.

H. J. MILLS, Attorney. 
Satisfied in minutes. J. R. W.
The Morris County Bank vs. Thomas V. Johnson and 

Jona. E. Huntington.
Judgments September 27, 1853. $330.25, besides costs.

II. J. MILLS, Attorney. 20 
Satisfied in minutes. J. R. W.
State of New Jersey, county of Essex, ss.—-I, John R. 

Weeks, clerk of said county, do certify that I have examined 
the records of deeds and mortgages of said county, in the 
names of John Kinnier and Elizabeth, his wife, Theron 
Grant and Jane, his wife, Jane Harrison, Elizabeth Harri­
son, Mary Harrison, Nancy Harrison, James Harrison, Jo­
seph Harrison, George Harrison, and John Harrison, from 
February 1, 1847, to December 6,1853; and Thomas V. 
Johnson, from November 2 1 , 1853, to December 6 , 1853; 30  
and the records of judgments of said county, in the same 
names, for twenty years last past; and I find none affecting 
the lands above conveyed to Thomas V. Johnson, except 
those mentioned.

In testimony whereof, I have hereto set my hand 
U* s.] and official seal, this seventh day of Decem­

ber, eighteen hundred and fifty-three.
J. R. W eeks, Clerk.
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U 8, 37.

Thomas V. Johnson and wife, to the New Jersey Railroad ûid Transportation Company.
R̂eed dated December 7, 1853. Recorded December 9,
For a lot, being the southerly part of the premises of the 

party of the first part, lying between Ogden street and the 
Passaic river, and embracing fifty feet in front on Ogden 
street, on the easterly side thereof, measured northerly from 

10 the northeasterly corner of Ogden street and Divison-street 
or alley, as extended easterly of Ogden street; and from the 
northerly end of said fifty feet on Ogden street, running in 
a straight line to the river, in a course as near as may be to 
the present storehouse of the said party of the first part, and 
npt intersecting the same, so as to have a front on said Pas­
saic river of the property hereby conveyed of forty-two feet, 
more or less, including all the premises of the party of the 
first part southerly of said line, running from said point of 
fifty feet north of Division street, (from Ogden street to the 

20 Passaic river,) to the line of the property of Beach Yander- 
pool; excepting for the use of the said party of the first part, in 
common with the party of the second part, an alley or passage 
way twelve feet wide, to run at right angles from the southerly 
side of the storehouse of the party7 of the first part, opposite 
the present south door, until it intersects the street or alley 
in extension of Division street easterly; and if the said 
street or alley7 in extension of Division street shall not at 
present be extended easterly far enough to meet the pro­
posed alley of twelve feet wide from the south door of the 

30 aforesaid storehouse, then the party’ of the second part agree 
that said Division street or alley shall be extended by them 
until it meets the alley at right angles to the storehouse, and 
■of the same width of said last mentioned alley7, which is also 
to be used in common by the parties hereto, and the use of 
said alley is in no wise to be obstructed by any pier or 
erections thereon. (This agreement is made part of the con­
sideration of the conveyance.)

D 3, 323.
Thomas V. Johnson and wife, to William jf| Woodruff.
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Mortgage for $10,000. Dated January 27, 1854.
Upoiv lot on east side of Ogden street, one hundred and 

eighteen feet front, and running to Passaic river; beginning 
fifty feet north of Division street.

E ssex .Circuit Court.
Aaron I). Berry vs. T. V. Johnson. 19,529. Judgment 

Jauuary 26,1856. $1421.68. H. J. MILLS, Attorney. 
This judgment is paid, as per receipt.
I have continued the foregoing search in the name of 10  

Thomas V. Johnson, to this date, and find nothing except 
the above affecting the above lands.

J . R . W eek s .
February 28,1857.
I have continued the search in the name of Thomas V. 

Johnson to this date, and I find nothing affecting the above 
lands since the 28th day of February, 1857.

A . S. H ubbell .
March 7, 1857.
Thomas Harrison, Mary Harrison, William Boyd, Eliza- 20 

beth Boyd, Robert Millar, Martha Millar, William Mitchell, 
Agnes Mitchell, William Harrison to James Harrison.
Deed July 13, 1860.
I have continued the above search in all the names of the 

parties to this deed to October, 1800, for deeds and mort­
gages, from April 3,1849, and for judgments for twenty 
years, and I find none of either affecting the land above 
mentioned, being one-eighth off the same which belonged to 
William Harrison, deceased.
Newark, October, 1860.

A . S . H ubbell . 30




