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lo . APP-ELLATE DECISIONS - GIANFORTUNO .Vo BELLMAWR AND RICHARTZo 

ANTHONY GIANFORTUNO, .· 

Appellant, 
-vs-

MAYOR AND GOUNCIL OF .THE BOROUGH ) . 
OF BELLMAvJR,. and .~PSEPH RICH.ARTZ,)' . 
t /a J O,E. 9 .9 CAFE, · . . · . 

., ...... , }1e~~pondent s·~ ') 
- -· - - -· - -· -· ·-

ON APPEAL 
CONCLUSIONS AND ORDER . , ,, ' . . 

Gene Ro Mariano, Esq··~, Attorney for. Appellant o ... 
Carl Auerbach, Esqo, Attorney for Respondent Mayor ~nd Council of 

the B.orough .of. BelJ_mawr o 

Benjamin Asbell, Esq o··,, Attorney for Re.spondent Jqseph. Richartz o 
Meyer Sakfn, Esqo, Attorney for an Obje~toro · 

BY THE DIRECTOR: 

This is an appeal from the denial.of appe~lant 9 s application 
. for transfer of a plenafy retail constiilipti0n lic~rise, presently 
held by the respondent Joseph Richartz fo-r· .. 'premises at _338· S90Black 
Horse Pike, to premises located at th~ southwest ·6orrier··or Maple 
Avenue and. Black Horse Pike, in the Borough of.'. Bellmawr o 

The denial wa~ motiv~ted by th~ pro~imity of the proposed 
premises to the Hedding Methodi.st Churcho This church is located 
on the east~rly side.of Black Hbrse. Pik~, diagonally ~cross the 
highway fr .. om the· appellant 9 s premises o Measured :ln a direct air~ 
line, the churbh is-about 190 feet northerly of the proposed siteo 
Measured in aQcordance with the statute (Ro So 33~1-76~ the appel­
lant?s ~remis~s escape th~· ban of .the 200-fe~t requirement by· some 
20 feeto See H.2£tins Vo MunigiE~} Bdo etco 2 Newark, 4 No Jo Super" 
484 (Appo Diva·· 1949T, where the physical situation was similar to. 
that existing hereino · 

Local desire to keep church vici~ities free of .liquor places 
is a ci vie sentiment :which commands respect and shou~d be left. to. 
the sound discretion of ·the local issuing authoriti_eso· . In case 
after case, the refusal of a niunicipality to permit ,a liquor es.tab­
lishment near a church, even though, as here, beyond the statutory 
200-feet distance; has been· affirmedo As early as. 1934j.' th~ late 
Commissioner Burnett said in Staciewicz Va, Trentonj Bulletin 3.5, 
Item 10:· ~ · ·· 

. . 

t)·t"Se.ction 76 (now R c. So 33.~ i-76) ·expresses .·a .legfslati ve 
policy against licensing ·premi.ses near churches ·and _schools" 
The 200 feet provision was included in the statute as a 
workable minimum requiremento .·The Legislature did not con-· 
template.depriving issuing authorities of the right to . 
declihe.to issue licenses for premises reasonably conside~ed 
by them as being too near rihu~~hes or school~ but, never-
theless, beyond 200 feet o ~' · 

This principle has been consistently followed eve~ since that timeo 
The most recent application of the principle may. be found in 
~oraitis Vo Lower Penns N~ck, Bulletin 839, Item 11, decided in 
April, 19490 
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T'he appellaht ·argu·es~· h.cn~.ever·; tha~ t;he .. acti.on .. ?f the Borough 
Council is discriminat6fy in that it··has heretofore iicensed a 
package store and. also a -saloon· in closer proximity to. an Episcopal 
church than the appellantws premises are to the Hedding Methodist 
Churcho The. evidence in support of this argument is confusing and I 
can find no probative proof in the record to substantiate itc , . - · 

In any ev~nt·, ·.and .assuming/ ·arg_u~~1do :1 a fa.ctual basis for the 
contention, it does not follow that the· respondept- "Board .is :gu~lt~: 
of any unlawful discriminationo A similar cont~ntion was dismissed 
in Biscamo Vo Tw o Council of the Tw· o of Teaneck, 5 No Jo. Super 0 . 

172.9 175 Appo Div_o l:-949 , where the court-said_~ 

11Assumirtg, but. net conceding; that "9ther ·licenses w~re : . . 
granted under somewhat similar circumstances, ·1t.ddes·not 
follow that the governing ·body should further pe:r.-petuate 

.. earlie:r unwise actiono In t·he case. of Potts Vo Board of 
Adjust~ent of Borough of Princeton, 133 NoJoLo_230-(Sup 0 

Cto 1945), Mrc Justice Heber,-. speaking fo~ ~h~ Supreme 

. -· 

Court, stated~ ' · · .. . · · · 
.. 

iiV***Ill-~dvised or .illeg~~ variances do not furnish 
· :·grounds .for a repeti t.ion. of .the wrong_o· · If that _were 

not so, one variation w6uld sustain ~fit did.not 
compel others, and thus the g~neral regulation 
eventually would be nullifiedav 

· ·· .. _i~~n th.e comparatively recent. cas·e of Greenway Homes Vo_ , , · 

. ··.-Borough· of River Edge, 13 7 N_ o Jo Lo 453 Tsut) o Ct-o 1948), 
IViro _·Justic~ 'Jacobs stated~. 

. . . -

" v The record. befo~e us does .. not .. in .. ~ny . sen.~e estab­
lish that type of discriminatory·municipal act~On-. 
aimed at prosecutor which might war.r·ant voiding the 
ord~nance as _being in vioiati6ri·6i the Cori$titµtion: 
of the United States under the doctrine .of Yick Wo Vo: 

Hop~"ins, 118 U o_ "so. 3 56 ~· .30 Lo Ed,o. 220 ( 1886} • 91 ,i. 

In.· order to constitute an. unla.wful discrimination·,= ·1n .. violation 
of const'i tutional _protection, it ·nius_t appear tha.t the discrimination 
is int~ntional ~r r~rpoaefulo_ See, eog~~ Snowden Vo H~ghess ;' 
321 Uo S~ l~ 8, 64 S~ :ct~ 397; gg L~ ~do 497 (1944).9 where Chief 
Justice Stone, writing for the court, said~ · · 

. nThe ;.unlawful· administration by ·state .officers .of a state 
statute fair "on its .face, resulting in its une_qua1 _application 
to thq_9e_ w:ho are entitled. to be treate:¢.· alike_,; ·is not a· -denial 
of· equ~l protection unless there is sh6~n to b~ preient in it 
an elem_ent .of int_entionat or purposeful .discriinina.tiono · This 

·may a~pe~r bn the· f~ce-·ot the action taken ~ibh-reipect t6 a 
particular.: class of:· persons~~ c·f~ McFarian.d v:o Amer'ican· Sugar 
3.£{_° Coo j 241 ·u-o S ~ ·79, 86 j 87, 60-L o ed~~ 899, 904j 36 .. S-o Ct o 
498~ or it may only be shown.by extrinsic evidence showing a 
discriminatory desig~n· to .-favor on~, ind_i vidu.al..:.or Glasf? over 
another not to :be. inferred :fr.cini t,he _'.acti'.on.· itself; Yi ck Woo Vo 
~gpkins, 118 Uo· ·So· J5.6,. 373·, .37~-j )0 Lo. edo· ··220)1· 227, · 2~8, -
'b·~)S-o Cto_ :10640 · But·-~ discr:iminafory purp.6se i$ not presumedo 
Tarrance Vo Florida~ 188 Uo,.So ·519.9 5?0, _4?·:t?· ed~ '572, 573.9 

. 23 s~· Cto 402.9 the,re must b.e. a.showir~g of".:iclear and ... intentional 
discrfminationrn (citing .~ase.s") o . ·· 

There is no such proof in thi.s ca_se o. 
. . 
. .. 

"· '· 

The action of the BO~oUgh Council- is a:ffirm_ed. 

Acc6~dingly, it is·,· on thi~ ·5th.d~y_of M~~~hj· 1951, . ~ . . . ... '. . . . . . .. 

ORDERED that the petition of appeal be and the same is ·hereby 
dismissedo 

ERWIN Bo HOCK 
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2., APPELLATE· DECISIONS. - ·McGILL v·o. ·.:ORAN.GE .ANff. D'ELlSA~o 
. . l:. ·' • . . . . . 

HARRY McGIL_L,· _:. 

· ·: Ap;p~~i1a~t ~ 
-vs:~· . , ·. ; ···· 

). . ~ ··:. 

J . : .. 

. ON·.·APPEAL 

PAGE-,3 o 

:'· 

MuNr crPAi BoARu ,' oF A:1cdi-ro1r.c· · __ ·. >'._:} · - · 
BEVERAGE ~CONTROL OF .THE CITY_-_,- O:F·· ...... -) .· ,"· 
ORANGE and ·JOHN . J., . :DELI~A ,. :. .·: .. ·.: , . ·' .. 

·CON.C'.LUSIQNS- AND. ORDER· 

~ .· 

Respondents o - ) 
- - - -.~ ~-~ - ~ - ••·,',I 

James _Ao .--.Palm_ieri, Esq·o .. j :_Att·orney :.for· Appellan:t.,' .... 
Felix J_.,, VE?t:l_arigier.:L., Esq.,,: -Attorney· for Respo.ndent Munic:ipal Board 

, . · -.·: _.. _ . .of Alc-oholi c ·.:Beverage Contrql-o: ·· · · · · 
Fr::ank A_:?. Palmi_er:i:,· Esqo ,:··Attorney. for .Re.spondent: JohD -_J,. ·Deli·sa·., 

BY THE. DIR.ECT:C)R ~ ·: . . . , . 

. · Thi"s. is .. an· appeal fr.om· the. :action of the Municipal· Board of 
Alcohol) c -Heye.rage Control in issuing -a plenary retail consumption­
l~_cense to. -~esr)ondent ·John ·J_o Delisa for . .-pr·emis.es .. 616.;...6)..8 Freeman 
St1~eet · in. the. City. pf .Orange o . . . , .. • r, . · ·. 

r: . .:. 

The .. Y.e$ponden·t Boa.'rd.. voted unanimously. to-:.·gr.-ant. the licen~e to 
respon-~e~t",. b.~li s_ao · -· · 

. ··i . 

Tl:ie, ap.p~llant, President· of. the Or·a~ge Taveri:r Owners A'ssociation, 
sets forth various grounds for reversal of the action of the· respon­
dent Board, which grounds may be summarized as follows~ (1) The 
contents of:the verifi~~petitiort &nd a~efided petiti6n-fi1Bd with 
the State: Di~ector of.the: Pivision of. Alcoholic··Beverage.Control by 
respondent ·Delisa; .. pursuant to -Ro· .Se .. ,33.~1~121)._18·, ·are false~ (2) the 
failure.~y r~spqnde~t Delisa t6 make. application for a-renewal of· 
his 1949-: 50 l~cense ·wa$. not >d;µe to :.circumstances .beyond his control~ 
anq: (3) there i_s-_·no ·p1.1-bli_c nee·d.·or.·,necessity_for another l_tquor · 
est~b~ishme~t ,at:. tqe p·lace. in ·question o · · <: .-' · 

.··As :to ~eas~~·~; .. ·(~.} :·a_nd: ( 2.) ~:· · :o~·:_.Ai.{~~st. '..16, -195:0 ·the State_ 
Direct6r._determined that petit~on~rvs.failure to.apply for~ ren~wal 
of his 1949-50 license was due t'o circumstances beyond his contra.lo 
See Re. Delisa, Bulle.tin 884,- It.em 3 ,":, ...... '. , · 

·:On :Aug~st 2E.i_, · .i95.0 '· .th~· r:-e.s_pondent ·Board, ~ur~~ant<to :·an amen.da-- · -
tory ordinance ad.o_p:te.d ~ug~:st. l,· i950:,. gradcecl- a license '..to· respon­
dent Delisa. for 

0

hi.s,: present premises. The. amendme-nt .s~ts forth· ·the 
following _ex_qeption. from the ordina~nce -provis . .io:n l.~m:1, t~~ng the· -nuinber 
of p_len.a:ry retail ·consumptiof1: lic.ei1ses 'to fif:ty' (50)-~ .. · · .. , 

. . - . ~ ~ - .. : 

-~~~othi~g· in· .t:his:-_: ~.ec_tion-. shall ·be · deern~d ·to:. p~~vent the- . 
iss_u.anee of. a '.new license- -to a perso.n ~rho _fj_.le~s.::·application 
ther~for within sixt:i days following. the exptr0tion .of the ... ·. 
licensEi!· .rene:wal ·period .if the State Commiss-ioner shall. first· 
Q._etermine_·· in writing Uiat ·the. applicanV'·s f.aj~~ut-e· to apply ·· · 
fqr a. ren.eiy.a1 o~ h~s .. licenqe was· q.ue to .. circum·stances beyond 
his control as provided in R., S ,/ 33;:1..:.12o18: (Section ,6, .. · · 
Chapter 94 Laws of 194?)o 11 

_The official minutes of th'_e. me.eting ·of .the· r.e'spo·ndent. Bo-ard·j· 
g~rtinent "to the. -·matter. under discussiorij ·Pr?_~i'~·e as. : .. follows~ . · · · · 

11 The. Board, h~ving cori-~idered .the a1/plicati6n ·'..of "John:"J-~ 
Delisa for a consumption license for premises at .616-61$ . 
B'.reeman Stre~et and: the'. o'Qjections"heard at the. public ;hearings,9 
on mo:icion duly· ma~e. and .-s-ec-onded.; unanimously ~re.so.bred t.o ·_graz1t: .. 

. . ·: _.. ·-. . ......... · ·. - ·. . .. ···. . 
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plenary retail consumption license #C-2 to John. Jo Delisa 
for premises at 616-618 Freeman Street and also the Vbroad 
package privilegeY for the following reasons: that the 
premises are adequate and suitable, in a business distr~ct, 
sufficient distance·from churches and sthools and locality 
not thickly populated with taverns, no objections from taverns 
in the immediate. .vicinity, petition of. objectors is of doubt~ 
ful sincerity, the considered opinion-of the Board that the 
license expired beyond the control of th~ licensee,_ and that 
the application of licensee was not false nor fraudulent ... w 

It appears from the record in the present appeal that respondent 
John-Jo Delisa formerly h~ld a·license at 420-422 Washington Street, 
said license having be~n transf~rred t6 him· in Juhe of 19450 At the 
time when respondent. De;lisa ·acquired ·said -license there was a lease 
in existence .which was ·due to.· expire February 28-, 1949 o. Respondent 
Delisa did not assume said lease but became a month-to-month tenant 
at a rental of $40000 per month for the use and occup~tio~ bf the 
licensed premiseso However, on March 1, 1949 a written.lease agree~ 
ment was entered into between res~ondent Delisa and~Adolph Knoblock, 
the landlord, for a· period of one year, -t-erm1nating ·February 28,_ · 
19500 This lease provided for· a ~ental Df $70000 per month fo~ the ~ 
use and occupation of the licensed premises and, in addition thereto, 
for payment of one-third of the water rental assesse~ or imposed upon 
the demised licensed premis~s during the term· of said agreemento 
Respondent Delisa vacated the premises on or about February 28, 1950, 
the expiration date of his tenancy under the terms of the leaseo 
Since March 1, 1950, the· premis~s hav~ been occupied by· The City Auto 
Supply Cornpanyo 

Adolph Knoblock testified that b~fbre reBpbndent Delisa mov~d 
from the pre~ises aforecientioned, :ne negotiated with res~ondent 
Delisa on divers occasions concerning· the renewal of the existing 
lease .9 but t·hat they could not come to· any agreement with reference· 
to $·ame:o T_he witness . contended that respondent Delisa. desired a 
lease for only a period of ·six month~j which· t~rm was not agreeable 
to himo The witness further testified that he· agreed to renew the 
lease although he and respondent Delisa were constantly in disagree­
ment regarding the upkeep:and prevailing cleanli"riess of the l~censed 
premises an~ its immediate surroundings~· · 

John Jo Delisa$ the licensee-respo~derit herein, _·testi£ied that 
he complained to Adolph Knoblock two or three times a month concern­
ing the filthy conditi6n of ~he p~emiseso According to Delisa, 
noth~ng was done- to remedy or alleviate the conditi01:10 ·Despite ·thisi1 
howeverj the witness further ·testified ·that ~e spoke .to Knoblock 
concerning a renewal of the l.ease· but that the landlord insisted on 
a three-year lease with a provision for ~n increase in rent each suc­
ceeding year, an~ that he, as tenantJ take care of everythi~g 
al though there were other tenal!:ts 'in ·the building.. When _it be.came 

, apparent that- no agreement could b~ ~e~ched in the matter, Delisa 
testified he vacated the premises at:the expiration of the leaseo 
Thereafter, according to Delisa, he m~de other applicatiohs for trans­
fer b_ut e~ch was formally denied by ·the· local issuing authority or 
withdrawn wh~n it became apparent that the respondent Board would not 
be disposed -to approve hi~ applicatitin~ · · 

I am satisfied that respondent Delisa did not practice any fraud 
or deceit ·upon me in the ·petit1on filed pursuant to Ro s., 33 ~l-l2ol8j 
pursuant to which petitio-n I determined ·that his .failure to apply for 
a renewal of his 1949-50 license for premise~ 420-422 Washington 
Street was due to circumstances beyond his· co!ltrolo 

. As to reason (3): The appellant produced one Marty DeMartino, 
·who test'ified, nr· am a state tru'steeo r·-.·am an officer of the 
Ez.ecutive Board in the City --- of the Orange Tav~rn Owners Associationo1i 



BULLETIN 900 PAGE 5o 

The witness said, in .answer.to a question concerning the objection 
of the association, ii o o o Now !l the association· feels that when we 
allow or the City allows, whether .the· ABC Board here· allows a member 
to buy a place at a v~ry small price and move to the main street of 
a town which increases his price three or four times, it ·isn~t fair 
to the town and it isnVt fair to the members and it isn 9 t fair to 
the citizenso That is the objections to that we have hereo· Not 
because he·is-n:ot a membero .. I.don7 t cai·e· if the man.is never a 
member o That. is his pri vilege·o· ·We don Yt f"orce anybody to be a 
member o We are in business to protect ourselves and the· citizens o ~i 
The witness stated that, in his opinion, there is no need for a 
a liquo.r. establishment. at·· the place in questiono · · 

Edward Strobridge testified that he is Executive Director of 
The Or~nge Valley Social Settlement located at 35-41 Tompkins 
Street,·West Drange~· and·that the Social Settlement is 75 tci ·150 
feet f;r.om the corner of Tompkins Street and :Freeman Street and that 
the taye-rn is ·on Freeman Street, appr.oxim2,tely within 225 feet of 
the cornero The principal objections of the .witness are~· (1) a 
moral hazard for young people, (2) sufficient liquor outlets in 
vicinity,_·anq (3) a parki-ng:pr.oblemo. ;·The witness conceded that 
there is also a tavern on Tompkins Street.11 VJest Orange~ within 75 
feet of the Social Settlement and to his knowledge no objection was 
ever made on behalf of the··social Settlement.to.the issuance of a 
license for said liquor ·establishment~ · Mr·o Strobridge testified 
that.a high-percentage of the me~bers would ordiriarily p~ss by ~he 
tavern in question when coming to or going from the Social ·Settle­
ment a The witness admitted that there were alternate, but longer, 
routes that might be followed by the memberso- Furthermore it was. 
agreed· by the wi triess that the liquor establishment within 75 'feet 
of the Social Settlement had ·ir1msic and entertainment and that ... there 
is ·a free parking lot. "one_ hundred fifty foot ·squarev9 located on 
the corner -of Tompkins Street ahd Freeman Street for the ccinv~nience 
of shopp~rs 9n Freeman Street~ 

Rob~~t;Wo Rossi, Chairman ~f the respondent Board, upon being 
examiq$d by '.the Hear.err testified as follo·ws ~ · 

.. :. 11THE. fiEARER~ · 'YQu .took. everything into consid:erati.on r~gard-
ing Mr·o. ··DE?li~_a ~ be~ere you app~_oved this application? .... 

11 THE ·wr·TNEs's ~ ' That vs ~i_gl}_t 0 

.. 

. 71 THE HEARER~ .... That is ·the proceeding before· the· Commissioner 
anq.. eve:rything ·else?·· · , 

'. ' 

·i·~THE WITNESS~-.· r.rhat Y s right o 

'"THE HEARER£ .. · Then you .we·re satisfied that the. ·app~ication 
~as in proper· form? 

11.THE. _WITNESS_; Th.at _'is. righ:t o 

~~THE ·HE,ARER~ You -voted to grant. the license~ ·,did you not? 

:'i·~THE- WITN_Es's ~ .Th_at 'is .. right 0 •. 

.. - "·"'···· -- .. ... - . 

~•THE' HEARER~ Why did. you vote. to grane. the .. li'c ense · at· that· 
particular site? 

·'1.THE -WITNESS.~ .... We- made a personal inspection of ·the. place· 
the.~ :three·:.9f·_ us. went on an-: inspection and we looked at· the·. 
1)remises-o , . 
.l ~ -· . . : . 

~'Vve thoug.ht it.was suitableo Vie ins·pected the neighborhood 
there and we thought it was a business placeo We took into 
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consi~eration that there were no taverns around in the neigh­
borhood. -even though they were three or four blocks away from 
the loc.ality -- no objectionso 

HThen 1\'Ir o Delisa 'i's record as a businessman o He was ne.ver· · 
before us· for any violation·o· It is away from schools and 
churcheso ·We though~.the petition they filed with us was 
about. four ·hundred names -- wasn 9 t righto .We looked over the 
petition and noticed that one p~rty.signed ten·t~ fifteen· 
names -- ·same wri tingo · 

11 THE HEARER~ You took the petition into consideration?.·· 

w1 THE WITNESS~ Yes o 
' : . ~~-. . 

nTHE HEARER~ How about -- what was your belief---- speaking· 
for yourself--- as to the needsJ in your cipinion~ br ne~essity 
for a liceQse at this place~ did you· think there wa~. ne~ff,fo~ 
neighborhood convenience to be served? · · 

~7THE. WITNESS~ Yes o It is so thickly populated. it was -an 
adequate placeon 

Appellant vs witnesses· contend that there are sufficien.t liquor:· 
outlets in the immediate vicinity to sup.ply the wants· of the .People·· 
in that section~· _There is no disputeJ however,· that Freem~n· Stre~t 
is a business.thoroughfareo · ·· 

The evidence presented fails to disclose that the oper~tion of 
a liquor establish1:nent at the present premises would· constitute a 
parking ·problemo Further.more J ·the contention that the licensed prem­
ises ~ould create a moral hazard for young folks ·pa~sirtg hy is mere 
conjecture .. If the premises are conducted in a proper law-abiding. 
marinerJ ydung people should have nothing to fearo If the premis~s 
are not conducted properlyJ the licensee will have ev~rything .to fearo 

The number of .licensed ·places t~ .-.he permitted in· any particular 
area is a matter confided to the sound discretion of the issuing 
authorityo Santoriel;lo Vo Ji9_wellJ Bulletin -252, Item ~-i ·sudol Vo 

1Jallington, Bulletin ·267, Item 10 ~- Pi ~~ar.1 Vo Pemberton·, Bttlletin · 277, 
Item 6~ Boody Vo Gloucester, Bulletin JOOJ Item 11~ Smith Vo W~low, 
J31:1lletin 334, Item l~ Aloert yo_ Asbury Park, .Bulletin 380,- Item 2~ 
Vh:Q_~low Vo Pennsauken, Bulletin 401J Item 11~ Bodrato Vo Northyal_~J 
Bulletiff 433, Item. 1 o. The burden r·ests with ap'pellant _to show that 
such discretion was unreasonably exercisedo In an ·efTort-to meet 
such burden appellant produced two witnesses who testified the needs 
or convenience of the people in the neighborhood of Delisa 9 s premises 
did not warrant the issuance of an additional licenseo The members 
of the r'espondent .Municipal Bo"a1'cf .of Alcoholic Beverage Cont.rql· of 
tho City of Orange have decided otherwiseo · · · 

My function on appeals of this type· is ~bt to substitut~ my per­
sonal opinion fo_r that of the issuing authority, . but me;rely to deter­
mine whethe_r reason?-ble cause ·-exists for· it»s opinion ··a.nd, if s6, to 
affirm irrespective· of my personal view on the subj e~t o. Rafalowski_ .. _'Y.~-
1'..!"'enton, Bulletin 155, Item 8~ Jforthend T·av·e~n,· ·Inc o · .. ..io ... ·Northvale, 
Bulletin 493, Item· 5 $ Petti Vo Bayonne, ,Bull.et in 564, Item 7 ~ Mulcahx 
_£!__?-1 o _ v Q Maplewoo.d et al-o, Buliet'in ·.65-S, Item ·4-., · · < · · · · 

Under all the circumstances of this case, I am satisfied.that the 
members o·f. the: respondent Boa.rd·. o·f.- Alc.oholic Beverage Control- of the 
City of Orange.did not abuse its.· dis:cretionary power'··iri' .grarith1g"the 
license to respondent Delisa.., Therefore., I cannot hold that.the · 
action of the respondent Board was arbitrary or unreasonable so as to 
require a -reve.'rsal of its actiono 
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The action of tha respond~n~·Board is hereby affirmed;. 

Accordingly, it. i~, on· this 5th;. day 0·:r March,·· 195i)~ :.:,: .. 

PAGE 7o 

. ORDERED that the -appeal herein be and the· same -is hereby. 
di smi s s e·:a ·'? 

- ~ -- - - - -· . 
ERWIN -Bo HOCK . 

Di.~._e ~,~,pr_ o 

APPELLATE DECISIONS - FISHMAN Vo PASSAICo • 
LOU-IS FISHl'vTAN, 

-.- :Appellant, · 

-vs-

BOARD OF COIV'.fMISSIONERS OF THE 
CITY OF PASSAlC, 

Respondento - ) 

ON APPEAL 
CONCLUSIONS AND ORDER 

Walter Po Back, Esq!', Attorney for Appellant o , _. 

Oscar Ro Wilensky, .Esq o·, Attorney for Respondent o " _ . 

Hammer & Hammer, Esqs .. 3 by David. IL Hammer, Esq o ( Dan~el Go. K9-sen}l . 
Esqo, on brief)',· Attorneys-for Gus Stein, ·an·Objectoro "· 

BY THE DIRECTOR~ 

.This is an. appe~l from respondent is action denying appellantfs 
application fo~ tr~n~fer of ~ plenary retail distribution lic~nse 
from pre~ises .at 350~Pas~aic Street tci premise~ at l~O M~~ket St~~~t, 
P~ssaica · · · · · · · 

The record sho~s ~hat the application was denied, by ~ Vote of 
four to one, on Septe6bsr 5, 1950; At th~ hearing held herein on 
·September 22, 1950, ·ft. was ·stipulated that there was then nno .footage 
rule or ordinance in the City of Pass~ic reg~lating the .distance . · · ·· 
between various outlets~" o However, ·on October· 17, 1950, the Board 
of Commissioners of the City of Passai~ adopted an o~d~nance pro-
viding in Section .I~ · 

·•i'No Plenary Retail Gonsumption Li cerise, or Plenar·y Ret.ail 
Distributi6ri Liceri~e·shall be issued for, or ·transferred to 
any premises _withirt 250 feet of any other premi~e$ fo~ whic~. 
a Plen~ry R~tail ·consumptiort License or a Plenary Distribu­
tion License is ·outstanding a·· This shall not prevent· the 
renf_;wal for the same premises of Plenary Retail Consumption· 
~r Plenary R~tail-Distributi6n Licenses outst~hding at the 
time ~f the adoption of this regulationo · Th~ said 250 feet 
sha.11· be measured ·ip tne: normal' way that a .pedestrian would 
.properly walk from the rt-ea.rest entrance of the. licensed... -
pre.m.ises to t.he ·near~st · e·ntrance ·of the premi'ses sought to 
be licensed, in conformity·with the procedure. established 
pu,r~uant to Ro .Sa. ·.33 ~l'-76·0·~ 1 .· · · · 

The ordtnanc e · be came ef.fe ct iv~ on Oct·o ber: 31, 1950 ~ .. · 

... The evidence discloses thattilf appel~a~t ~:~,license w~r.e ~ow 
. tr-~nsfel'.::ed t.? l~O. Market.;St.re~t-1 .·.t,~~ re~ult ··:woulct p.e ·.ith$. l:Lc,ensin.g . 
. of premises within. two. hundred 'arr~rifty: feet of ·the .pr~mises _at .. · 
118 Market Street' for which·" a ·plenary "Tetail consumption .J_i9erise is·-. 
out standing .. 

A municipal ordinance, while unrepealed, is binding upon the 
action of the municipal governing body so that such governing body 
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.has no jurisdiction to grant a l~cense·or transfer:iri vidlation 
thereof o See Bachman Vo Phillip.Sburg.9 68 NoJ oLo 552._ (Supo Ct~ 1902) 0 

. ' 

The fact that'· the a·rctinanc:,e was" adopted subsequent to the denial 
of the appli.cation herein cannot-' avail .. a.ppellant sirice ·the immediate 
question is whether the ·"transfe~~ should now be grantedo Cf o So~<?-111:­
Vacuum Oil Coo v. Mto Holly.11 13,51NoJoLo.112 (Supo Cto 1947)~ Frankli~ 
Sto~es Vo Elizabeth, Bulletin 6i, I~em l; Kitchman Ve Mount Laurel, 
Bulletin 752.11 Item 10~ Price VoYE~st Rutherford, Bulletin 754j Item ES., 
I have examined the cases cited;:; in argument to the contrary by appel~ 
lant and I conclude that none at such cases is in pointo 

In view of the fact that· ihe ordinance woJld now prohibit 
respondent9s granting of the transfer sought, no order directing ~uch 
granting may be entered" See Montc_lair Athletic Cl~b Vo Montclair, 
Bulletin 859, Item lo The appeal hearin will be dismissed 0 

Consider2tion of the .general merits leads to the same resulto· 

No one place is entitled to a license more than another, no 
matter how long it may previously have. been licensed·o Re Kones~.9 
Bulletin 217, Item 7 o No person is entitled to .a license; or trans­
fer .9 as . a matter of legal right 0 See B1.J111bal+~~ Vo Burnett' 115 N 0 J oL 0 

254 (Supo Cto 1935)., A municipal j_ssuing authority may grant or deny 
a transfer in the exercise of a reasonable discretion o ~•If the 
denial of the transfer is arbitrary or unreasonable, ~he action of 
respondent must be reversedo If the transfer is denied for good 
cause, the action of respondent m~st be affirmedo Such cause, gener~ 
ally speaking, is that which would be necessary and proper to accom~ 
plish the object of the Alcoholic Beverage Law and secure compliant~ 
with its pro~isions, ·e.g~; ~hat the premises are unsuitable, or that 
there are ·already· tao· many lic~n$GS:.in the vicinity., Cfo Cielukowski 
y__o Jerse_.y__ Ciu, Bulletin '716, Item 6~•i Gruhler and ·Edwards v .. 
Phil~ipsburg, Bulletin 718, Item Jo 

Several years ago Passaicis Board of-Commissioners issued new 
licenses f<;>r premises in the immediate vicinity:here involved, thereby 
increasing thB ·concentratinn of licensed places··in th~ areao It 
would appear "that the Board then gave. 'substantial .. c·onsideration to 
the applicantsw status as veterapsa More recently, respondetit Board 
granted transfer of a plenary retail distribution license from pr~m­
ises at 3 Hoover Avenue (outside the section here in question) to 
premises at 49 Market Street.. That granting brought the"number of 
licenses in the section 'to ten ·plenary retail consumption and three 
plenary retail distribution licenseso If appellantVs application had 
been granted, the-number of ~espective licenses in the section would 
have ·been the ·same, since· one_ plenary retail distribution license had, 
during the int erv·a1, been tr.an sf erred to another part of' the· city o ; : · 

On appeal from :the· granting of ·the indicated .plenary re.tail distribu-· 
tion license transfer, respondent Boardis action was ~ffirmedo 
AJ;"'linsky Va Passaic and Dankner, Bulletin 839, Item 6 (March 1949)0 
Three of the Commissioners who voted in favor· of the ~ankrier applica­
tion voted to deny appellantis applicationo Howeverj the.record 
contains no evidence wh~tever that the denial herein constituted a 
backing and fillin~ in.improper ~is~riminai~ori ~gainst· app~llanto 
7here is no evidence herein of any improper motivation on the par~ of 
respondent Board or any_member thereofo (An ~nsuccessful atte~pt, on 
cross-examination, to obtain "one· Commissioner~ s admission that he had 
madE~ a remark to the effect that he ~-•had t 01~ ~vote agains_t · appellant~ s­
application was entirely lacking in prob.~tive ,effect o·) .· To the contrary,. 
so far as the record discloses, th~_ denial of appellantv·s applicati6n 
was based upon an honest,. deliberati"ve .re.consideration ·and a . 
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determination that the -exi·sting lfceris.es ·in the:· _sedtlon .. amplr served 
the public convenience and necessity o .. The .distance·- between-premises 
ordinance, adopted October 17~ 19~0, bespea~s the Boar4 9 s:gen~ral 
policy with respect to overconcentration of·- licensed ·esta.blishments 
in a given area o The Board 9 s desi!'e to have the· denial of appel·­
lant 9 s application considered solely on the,mer'its, and apart ·from 
the ordinance, is reflected in a resolll:tion adopted by the Board on 
November 2aJ~·l950; reading: · 

i~ o o .,it is and ;.was ttie· intention of the Boar:d of Commissioners 
of the City of· Pa~saic in the pass~ge of said ordinance that 
the same should not affect any appli.cations for·. transfers·. of· 
plenary retail consumption·licenses"and plepary ~~tafl diStri~ 
but ion licenses originally -made or fib~d."prior to~ October -31st, 
1950, the effective date of the said ordinanc~~ The· ordinance 
being .only intended to apply to applications for transfer of 
said licenses submitted to the Board ·of Commissioners sub- · 
sequent to Octob.e_r 31, ·195oa•w . .. · 

It °ls· fundament.al th.at a ·mere. reso.lution will -n~t "8~rve .to re­
peal or· modify .. a duly enacte·d ordinance" : See Amer:i cari Malleable~ 
Coo Vo~Blobmfield, 83 No~aLo 72$.(E., & A~ 19~2)~ rThus, the re~olu­
tion doe~ not remove ~ppellant's applicatiort from the leg~l effect 
of the ordinance., The resolution's significance rests in the . · 
Boardis apparent de~ire hereinabove mentioned to hav~ appellant 9 s_ 
case stand or fall$ in this appeal~. on the general meritso As here­
inabove· indicated,·r:am constraiped to reeognize the binding. effect 
of the ordin.arice, but ... I fintj., also si that on the merits appellant has 
failed to sustain the burd·en (Rule 6$ State Regulations ·Noo 15) of 
establishing that ~~spondentis action was e~rbn~bus and should. be 
reversed.a · 

~cqor~irigly,·- ~t·: is, on-· thi9·~ 6th"day ·of. .March, 1951·, 

·ORDERED that the a.ction of i~esponde:~t be .arid the. sa:me. is ~hereby 
affirmed, and the appeal herein be and the saine is hereby dismissedo 

'l _., 

. :- .ERWIN Bo HOCK 
Director.a 

•·:I 



PAGE 10 BULLETIN. 900 ... 

4o APPELLATE DECISIONS - OCEAN COUNTY TAVERN ASSOCIATION -ET·.ALo Vo 
L.AKE\iVOOD AND SAMUEL FISCHER AND ~ILLIE Co FISCHERo 

·OCEAN COUNTY TAVERN ASSOCIATION, 
a corporation 0£ the State of N~w 
Jersey,. and ANNA BUCK1#ALD, t/a 
BUCKWALD i S RESTAURANT,· . 

Appellants, 

-vs-
TOWNSHIP. C_Q1'1fMIT.TEE OF THE .ToiVNSHIP .. ) 
OF LAKEWOOD,,and SAMUEL FISCHEB. and 
TILLIE Co .. FISCHER, t~ading~as· . 
FISCHER 9S LAKE -P~AZA HOT~L,. . 

' Respondents o 

- - ~ - - - ·-·- -~ - ~. 

ON APPEAL 
CONCLUSIONS AND ORDER 

Robert Jo No~ins, Esqo, Attorney for Appellantso 
Mil ton Miller, Esq o, . Attorney for Respondent Township Cammi tte-e of 

· · · · . . · .. · the Township o~ Lakewood o . · 
Jo Elmer -Matthews-;· Esq~-~- Attorney f°or Resf)ondents Samuel Fischer 

and.Tillie C,· F~sc~ar; t/a F~sche~ 9 s Lake Plaza Hotela 

BY THE ·DIRECT.OR~ 

. This i's an'."appeal from respondent Coinmittee 9 s grant'ing of .a 
plenary .retail consumption license to·. respondents Samuel and Tillie 
Co Fischer for premises known.as Fischer"s Lake Plaza Hotel ·at 329-
331 Main_· Street, L~kewood o · 

The license· was issued upon the special conditions, which were 
approved by me~. tithat there shall be no direct entrance to the hotel 
bar or cocktail lo~nge· from .·Main ·'S.treet, other thart "through the main 
entrance to the hotel _and any exterior advertising relating thereto 
shall be confined ~o.the main part of the h~tel con~tructed prior to 
195Qilo : .. . . . 

Four members of the .';rownship Committee voted for the license 
issuance o One Cammi tt~_.eman abstained from voting" 

The Petition of Appeal sets forth, in substance~ (1) that the 
premises are located within two hundred feet of a church, and (2) 
that three taverns are located in the immediate vicinity of the prem­
ises and, thus, that there is no public need or convenience to be 
served by issuance _of the additional licensee 

As to (l)~ Revised Statutes, 33~1-76 provides, with certain 
exceptions not here applicable, that no license shall be issued for 
the sale of alcoholic beverages within two hundred feet of any church 
or public schoolhouse o o. o o Said two hundred feet shall be measured 
in the normal way that a pedestrian ·would properly walk from the 
nearest entrance of said church or school to the nearest entrance of 
the premises sought to be licensedo~i On the evidence, the distance 
so measured from the licensed premises to Sto Maryvs Catholic Church 
on the opposite side of Main Street is well in excess of two hundred 
feeto Appellants'l contention 11(1) 1• is, therefore, unfoundedo 

As to (2t: A hotel is not entitled to a liquor· license as a 
matter of legal righto (Hosts 2 Inco Vo Point Pleas~nt, Bulletin 732, 
Item 2o) However, the burden on appeal of establishing that the 
Township Committeevs action on a license application (here the grant­
ing of a license for a hotel in a resort area) was erroneous and 
s~ould be reversed rests with the appellanto (Rule 6, State Regula­
tions Noo 150) On the evidence herein appellants have not sustained 
such burden of proofo . (Cfo Williams et alo Vo Atlantic Highlands et 
alo~ Bulletin 715, Item 7o) 
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The. license. here in f1Ue.stion was : a new Ti dense the "gra1:1ting of 
which was. not prohibited by the .-townshipv.s numericf}l' 1-ifnitation 
ordinance ·containing an exception in favor of r•bona fide hotels~1 

0 

Issuance of such new license i.n the Township of ·Lakewood:would be 
prohibited .by s·e~ti-on 2 0£ the. st·ate 'Limitation Law .(Po. Lo'' +.947' Co·· 

94) unl·ess,. pursuant to Secti.on g .. ~~ Ro. So 33 ~l'-l2o20, .the prerhises 
constitut~d-~ hotel containing fifty or more sl~eping roomso It ~~s 
alleged, for appellants, that Fischer?s Lake Plaza Hotel did not pon­
tain as ~any as fifty sleeping .. rooms·~ · ·The Preamble ·of the, l,icense- . 
gr<?.nt~ng reso.luti'o.n states _that na-pplicants· ·are the ovmers a~d ope_ra~ 
tors of ~ boria fide hotel ~ontaining more than 50 sl~eping rooms;as 
provided· for.· in New _Jers.ey- Re,v-ised· Statutes·, )3 ~i.:..12., 2ov~ •. ·The .. T_own­
ship Cl.erk testified. at· the· hearing., herein that he had_ personally 
inspected the hotel p:r:-.emise.s'. and that. hi.s: actual· count· indicat_E?d 
six;ty-two sleeping. rooms. ther.eino .. From the. e·vid·ence it· appears,· 
theref_ore, ·that the· st.atutory re.quirement was 'complied·_ wi:th.o · 

Fo~~ttie reasons·~foresaid, I. shall ~ffirm respondent.rpw~shfp_· 
Committee'(s actiono .. · : · 

Accordingly, it is, on this 13th day of March, 1951~ · 

ORDERED that the.action of respondent Township Cbmmittee 
issuing the lic~nse. to respondents Samuel Fischer a:qd ·Till_i_e Co _ 
Fischer. be and the .same is her:-eby affirmed and that ·the appeal -herein 
be and-th~ same is hereby_dismissedo · 

ERWIN Bo HOCK· 
Directoro 

5 o APPELLATE DECISIONS -· BURGARD AND CONDON v o· TOTOWA o 

AGNES BURGARn''and MAftJ .CONDON' 

Appella.nts·,· 

BOROUGH COUNCIL OF THE BOROUGH 
OF T_OTOWA, 

R'espon~ento 
-------~ . . 

) . 

) 

)' 

_ .. ) 

ON -APPEAL ... 
CONCLUSIONS AND ORDER 

Samuel Raff', Esqo_, Attqrney for Appellantso· 
Albert Ho Kreamer, Esq~.\)· Attorney-for Respondento 

BY THE DIRECTO;R~ . ,• .... 

This· is· a~ a·ppeal fron:i ~he, action of the Bo:i;-ough c·9uncil of 
the Borou~h.o~ roto~a in d~nying:a person-to-person transfe~'Of a 
plenary ~~tail_ cotis~~ption license~from Edward.Lo ·and Ida Anderson. to. 
appellarit~·for.premises 3g4 Totowa Road; Totowa, :No Jo 

Appellants contend. that the. -action. 6f the. respondent: •iwas 
erroneous in that it was without legal justification, wit_lw.ut r-eason,j) 
capri ciou9 and an. 9r'!)t.trary abu:se ·of dis-cretio11-··i· ., .... The ··an.swer ... filed 
herein:·"by ~the·,respohcie.nt' '_alleges;. ~as .. the only.-grourid :for_ .. denial,, that 
~ 1 Agries Bu:fgard; ·~:c~~):~ is. not. .a .. ,prop~r. person t·o whom· :.such lfcens·e·· . 
should be issued fro·· · · .. ". · '. . . . . . . ... · .. · ·, ... ·.-· .. ".· · · 

• • 'I '!: . ·. . . : : ~ . 
. :·." .. 

It ~PP~~ri ·r~~m ~he.~eco~d that Agnes Burgard has resid~d-for 
t~e past ten years at 15 Main Street, No~th Haledon, New Jersey, and 
tnat prior theret0 she .p·~:sid_ed ·in Paterson, the city wherein she was 

. .. ~ . 
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borno She was married twice~ has two children by her first husband, 
both now married, and none by her second husband, William B~rgardo 

The only testimony presented by the respondent·was that of the 
Chief of Police of the Borough of Haledon, and the Dhi~f of Police 
of the Borough of North Haledon., :Mrso· Burgard was t.he only witness 
on behalf of the appellantso 

The Chief of Police of Haledon testified that, during the 
month of June 1943, a police officer· from· his department was called 
to the scene of an alleged disturbance in an automobile parked upon 
a borough thoroughfareo As a result thereof, Mr., Burgard (who was a 
passenger in the car) and· the driver of the car were fined ts ~is­
orderly_ persons for violating one of the provisions of a borough 
ordinance., I'/lrso Burgard (who had been ·a passenger in the car) was 
not charged or indicted for any infraction of~the law in connection 
with the matter and she was not present upon the arrival of the 
police officer at the caro Certain details of the testimony of 
lVIrso Burgard and the Chief of Police do not agree as to· this inci­
dent,. but it is clear that her husband was fined and that she was not 
charged with any offense., 

The Chief of Police of North Haledon testified that, on two 
occasions in 1949, ·Mr" Burgard reporte<;l th.at his wife Vihad left him 
and that he wanted the missing person alatm sent outYw" On the first 
occasion the missing-person-alarm·was cancelled on the day following 
Nlr., Burgardis request, and on the second occasion several weeks 
thereaftero It appears from the record that on both occasions 
Mrso Burgard left her home because of family disputes and that she 
went to visit with a sistero 

No testimony was introduced to indicate that Mrso Burgard does 
not meet all mandatory statutory qualifications.. Ro S ~ 33~1-25" No 
evidence was produced to show that her reputation was bade 
Mrs., Burgard testified that she and her sister held a liquor license 
about four years ago in Pater.son.? and no disciplinary proceedings 
were ever instit~ted against themo 

Proper liquor control dictates that an issuing authority should 
be free, within tbe confines of sound discretion, to determine 
whether or not a person is fit to hold a li~enseo However, the 
determination of the unfitness must in every case be founded upon 
valid and substantial groundso 9udol Vo Wa~~ingtonl' Bulletin 276, 
Item 7o 

The objection to the fitness of IVlrso Burgardl' ba_sed solely upon 
the conviction of her husband on a charge of being a disorderly per­
son and the -two occasions when- she left her husband for brief periods 
as a result of family disputes, cannot be ... considered as having been 
founded upon valid and substantial groundso "The decision of the 
resportdent will, therefore, be_revers~do 

Accordinglyi1 -it is, on this. 9th day of March, 1951, 

ORDERED-that the action of the respondent in denying appellant 12 s 
~pplicatiob for·transfer of t~e plenary retail consumption license 
neld by Edward L! and Ida Anderson, for premises 384 Totowa Road, 
Totowa, be and the same is hereby reversed, and r8spondent is dire-cted 
to issue _rorthh the transfer for which application was marle by 
appellants o 11 . 

f-1."-· 
. . t~\-

~-"'~""' 

• 

ERWIN Bo HOCK 
Directoro 



BULLETIN 900 :.PAGE-· 13 o 

6 o DISCIPLINARY PROCEEDINGS - FAILURE .TO.KE; __ EP LICENSEb,:'pR.EMiSES 
CLOSED DURING PROHIBIT-ED HOURS IN -VIOLA11.ION OF LQCAL REOULATION 

_STORING ALCOHOLIC 'BEVERAGES ON UNLI'.C.ENSED. PREMISES -· "HINDERING 
INVESTIGATION - LTCENSE .SUSPENDED FOR 35 DAYS, LESS 5 FOR PLEA 0 

In the Matter of Disciplinary 
Proceedings against 

CHARLES HUGHES 
52 Spring. Street_ 
Paterson 3~- No Jo, 

Holder of Plenary Retail Consump­
tion License C-189, issued by the 
Board of Alcoholic Beverage Control) 

~f-t~e-C~t: ~f-P~t~r~o~o- __ ~ __ ) 

CONCLUSIONS­
AND -O~DER 

Charles Hughes~ Defendant-licensee, Pro Seo · 
Edward Fo Ambrose, Esqo:1 appearing for D'ivision of Alcoholic 

Beverage Ccmtrol o, · . 

BY THE DIRECTOR~ 

Defendant has pleaded non vult to charges alleging that. on 
Sunday; January 21·, 1951~ he-TlT---failed _to keep his licen_sed premises 
closed between 3:00 aomo and_ 1:00 p~mo, _in violation of a local 
ordinance~ (2) stored alcoholic_ beverages on $aid date in a building 
not covered by a requisite license or sp~cial- permit, in violation 
of Rule '.2.5 of State Regulations· Ifo-o -20·~ ·and (3) · hinder_ed and failed 
to facilitate the investigation made at his licensed premises on 
said date, in violation of Ro So 33~1-350 

. . .. 

On Sunday, January 21, 1951.9 at about 10~45:· ao.mo !i -three ABC 
agents arrived in the vicinity of defendantvs licensed premiseso. 
About 11~20 a om o :J two. of the ·-agents. observed a man entering the 
front door_ofdefendant~s licensed.premis·eso The other agent upon. 
being informed ·of this went to the front door.·andj peering through 
the glass pan~l~ observed nine men se~ted.~t the baro Several of 
the rnen -had drinks in front o.f them o The agent kno eked on the ·door j 
which was- .locked at the time ,ll . and in response thereto a man:i subse~ 
quently identified· as -defenda,nt~li GE?nsee ,ll ·crone to the door o The 
agent.? displaying his ABC badge .9. requested __ that he be. admi ttedj but 
the defendant-licensee refused ·to abide- by the· agent~ s request;; 
·remarking -u~at the ·establishme.nt was closed:(). -The defendant and .the 
patrons _left the premises by use of . .a rea:i:-- door' be.:for·e -the agen~s· 
arrived at- thp.t part of--the builQ.ingo· · · · · 

At 2~06 pamoi the Bame daj, the ABC agents'retur~ed to ~efend­
ant ~ s licensed premises and -spoke to defendant-l'ic'ensee regarding his 
conduct ori their previous visit that morningo The defendant-licensee 
again repeated that his" establish1ncmt was close,d~~·- · 

b~~iti~ an inspectiori of the l{~ensed ~~e~i~es :~nd- ~djoinini . 
buj_ldings ~ a numper of c-aS'es of :teer JI. in . bottles --a:nd:: c-·ah--$, -·a·s\--·we11 · as' 
a quahti ty _o_f wine w·ere found· tn· ·a garage owned by def-endant.o.. The 
liquor li<;::ens.e of defendant did not cover the garage wherein the 
cases of alcoholic beverages were f~undo -

Defendant has no previous adjudicated repordo I sh~i1 suspend 
defendant 9 s -license for thirty--fiye days,. :.less five-days~-.-r.emiss.ion: 
for _the_ ·.plea entere·d. he're'i:h, leaving a net suspens:Lon of- tfpir.ty .·da_J~s 6 

... · .. 

Ac_~~o~_dingi_y:i it ·is!I- ori _this ,8th day of ·1vrarch!I 1951_, .. 

O~PE~ED that Plena~y· Reiail Consumption License C-1g9,--i~s~ed by 
the Board of Alcoholic Beverage Control of the City of Paterson to 
Charles Hughes, for premises 52 Spring Street, Paterson, be and the 
same is hereby suspended for a period of thirty (30) days, commencing 
at 3 ~00 aomo March 19, 1951, and terminating at. 3 ~00 aomo April 18.91951" 

ERWIN Bo HOCK 
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7o DISCIPLINARY.PROCEEDINGS - .PAILURE'.TO KEEP 'LICENSED PREMISES 
CLOSED DURING PROHIBITED HOURS IN VIOLATION· OF LOCAL REGULATION -
HINDERING INVESTIGATION .... LICENSE SUSPENDED FOR 30 DAYS, LESS 5 
FOR PLEAa . . . 

In the Matter of Disciplinary 
Proceedings against 

EDWARD SUDOL 
T/a Ea SUDOLiS CAFE 
100 Passaic Street 
Passaic, Na Jo, 

Holder of Plenary Retail Consunip­
tion License C-119, issued by the 
Board of Commissioners of the 
City of Passaic c 

) 

.) 

) 

CONCLUSIONS 
AND ORDER 

Edward Sudol, Defendant-1icensee, Pro· Seo 
Edward F o. Ambros_e, Esq c, appearing for Di vision of Alcoholic 

Beverage Controle 

BY THE DIRECTOR~ 

Defendant·has pleaded non vult to.charges alleging that.on 
Sunday, February· 11, 1951, he (1)-failed to keep his licensed prem-· 
ise.s closed between 3~00 aomo and 1~00 porno, in violat.ion of a local 
ordinance; and (2) hindered and failed_ to facilitate the investiga­
tion made at his· licensed premises on said date, in violation of 
IL Sc 33 ~l-35a 

It appears from the file ir1 the ·instant case that an ABC agent 
entered the back room of the licensed premises at about 10:15 aomo 
on Sunday; Februarj 11, ·195lo While there, the agent_.observed four 
person~ se~ted in bboth~ with glasses· of alcoholic beverages in­
front of·them~ The ABC agent left_~nd joined t~o fellow-agentso At 
about 10:35 :aom~, the· agents, in the company of two lbcal.police 
officets, returned to the vicinit~ of the licensed premiseso . At 
this time one of the ABC agents and a.local police officer gained 
admittance to the licensed premis~s .by forcing the door ·which was 
partly opened by a man subsequent~y identified as. the licenseeo 

Upon inspecti6n of ._the premises five. e1npty glasses'.11 some con­
taining: a small ·quantity _of beer ·and o'ne containing a small ·quantity 
of v1.rine .11 were found~ In addition thereto, a. shot glass full of 
whiskey was found near· one of tJrn ·teer taps; .and as one of the. 
agents prepared to pour the whiskey into a bottle for evidential pur­
poses the lic·ensee knocked the glass from his hand· and the whiskey. 
spilled Over the baro · 

befend~nt has no. previoui adjudicated rec~rdo I shall suspend · 
defendant" s license· on charge . (l') for fifteen· days·.11. Re Jackson, 
Bulletin 83 5; Item 5 ;· and on charge ( 2) for fifteen da·ys, Re Woodr:._qw 
}lviJ-son Democratic· Club, Bulletin 867, . Item 2·0 Five days will be 
remitted for the plea entered hBrein, leaving a net susp~nsion of.· 
twenty-five '-days o · · · 

Accordingly, it is, on this 8th ·day of Marc:h, 1951,\l 

.ORDERED that ·Plenary ;R,etai.l· Co!lsupipt~,on Lic.ense C-119, ·.issued by· 
the Boa!d. of Commissioners of the· City of Passaic ~o Edward S~dol.11 
t/a E., Sudol?·s C~fe, for premises 100 Passaic Stree:t, ·Passaic, be and 
the same is hereby· suspended. fo'r· a period of twenty-five. (25) .d.ays 1 

commencing at 3 ~00 aomo Mar~h 19 ,_ 1951 . .11 and terminating~ at 3· ~00. $-omo 
April 13, 1951 o · . . . . ... ,. . . . 

. . EmHN .B·o HOC-K:. 
Dire.ct.or o 



BULLETIN 900. 

DISCIPLINARY PROCEEDINGS - WHOLESALE LICENSEE - FURNISHING TO 
RETAILER A GIFT, REBATE OR. ALLOWANCE. IN VIQLAr:i;1IQI\f-D'F _'Rl]L;E· 8 OF . 
-STATE. HEGULATI ONS NO ei 3 4 - TRANSPORTING ALCOHOLTC BEVJi;RAGES IN. A 
VEHICLE NOT OWNED OR··LEASED BY LICENSEE *ND HAVING Nd ·TRANSPORTA-

. TION INSIGNIA IN VTOL'.A-TION OF RULE 2 ·OF .STATE REGULATIONS NOo: _17 ~ 
DELIVERING ALCDHOLIC:-'BEVERAGES TO A RETAILER \~ITHOUT AC.COMPANY!rm 
INVOICE· MANIFEST·-OR ·s,IMitAR DOCUMENT.IN· .. viOLATibk OF' R.ULE.6.-oF 

. ' . . . . . . . - ' " 

S~1ATE REGULATIONS-N0">39.-- LICENSE SUSPEND_~D-FOR 29._:p~!So, ··. 
In th:e· .Matt~r · o:(_ biscipl~nary .>) .-,, ..... 

:·,· Pfoc§~df~g~ -~gairist _ 

· :F·o :& . A~- ' .. DIS-tFfIBtJTING COMPANY- ) 
. ·, ' ... : ' \' ; ~. : . -~ 

·· 23 5~·241 · tves:t · lst ._-$t~~_et ___ · 
- Bayonne, No·.·;;._," - . ..- ) .. _, 

· 'I~older.-' ~f: .. Pl.ena-;ry Wh~le:sa.l~ - ·:ci·cen~·~) .-. · ·· -· .· 
W-: 5~ ~ . issued. by.:__ the. Dire·ct or of -the).:<.-·.,'_:- -- -
Diyision of Alcqholic Bev·erage · ·. "-
Contrblo -

) . ' . . ·~ 

~ -~. - ...... -· ~ - - ~ - ~ ; - -~ - . -- ~ - - .' -· ~ ' 

CONCLUSIONS i 

· AND ·ORDER-:· 

.• ,Y_;i ..... 

',:'", I•-' 

Will,_iam Rubin; 'Esq~, ·-Att6rneY'.for beferidarit.~lic .. e~~eeo. ·_. _. 
Anthony Meyer; -Jr o .ll E~q o, appearing for Di vision'. of .. AJ.c'oholic 

· Beverage? qo:qtro·1 o :~ · 
.... •· 

BY THE DIRECTOR~ 
•,_ l I 

Defendant has ·pleaded· non vult t·o th\:3-_follow-i'ni ·c.h.ai:·ge~-~ :_ -- ----- . ·.' . . ..... -

1'lo. On or about December ·7·.ll 1950~ you: fl~rnish~
1

d~ di.r:ecily and-.. 
indirectly, to ·a r-etail.lt-cens'ee a g:t:t;'t,/·.r~bate·, ,allowc;i.·n~e.,of_-_ 
money .-or thing of value .ll discount and_· inQ.:~1c'.em,~p(; other:-; ;than a· 
'permissi bl:e di-scount·; .... ·viz 0 .?. ? free_ go_o_ds v" as' patt ·;·of: 0 ... -_v ~eal _? .ll 

- _in that you. furnished retailers :...·--' aiJq .-:-.. ~~ .ll. two quart,'.bo'ttles 
and one .pint·· bottle ·of Schenley· Reserve ~-vhi.skey_· .on ,the date· . 
aforesai~in .connectibn ~ith s~id retailers?·purdhase~frd~ you 

· - of five cases of quart bottles of _Scl~enley Re$erve Wh:i.s_k:e_.y.-on 
or about November 16, ·1950~ in violatiori.of Rule·.a of Stat~ . 
Regulat:Lons.· No·c. 340 · -· · · . . . . .. ' .. -. · 

. , . . :-

. ·: . 

. \·12 ~ _ On or ab~:>ut .December 7 .?. ·-19).0·.ll you. tra.nsport~d ~lboho
1

lic bev­
erages in a vehicle not owned :I leased or. cor.~tracte,d f_or .by: you 
and having no transportation. insignia affix~·4".'thereto, :in .~hat 
you :transport·ect ih. and about Haddon ·-Township~· -N. -Jo, "tw6. q\~_art 
bottles and one pint bottle of Schenley Reserve Whiskey and 

·four cas-es of 4/5 quart bottles of Medallion Port .Win$ i-n.-.an 
automobile bearing 1.950 New_ Jersey i"'egistration C/r-90~A -owned 
by James Jo Kelly and ·operated by B~rnard .. Jo .Kelly,, ~: sq:li·c;Lt9r -
employed- by· ·you~· in_ viola~ion of )tule 2 :·:or.:· .. s.tat·~'. ·R~gulations :: . .- . ._ __ 
No o 1 7 o . · . ' - - - . . . , . -· . . . , . • _ _ _ 

~Jo. On or about December 7, 1950,·tciu\d~liy~~ed ~nd-tra~~por~~~i . 
directly and indir~ct1y',· · alc'?h_ol.ic :he:verage:s .to ·~ '.~eta~:l .li:~eri_:--- · 
see, not accornpani ed by a bona ftde, autlienti c ·and' accurate 
delivery slip, f:hvoice, manifest, waybill or similar document 
stating requisite information, in that Bernard Jo Kelly, 
employed by you ~s--~ soll~itor on the date aforesaid, trans­
ported and deliver~d io·r~~~il 'licensee ~-- two quart bottle~ 
and one pint bottlt? of' Scheriley Reserve T;Jhiskey unaccompanied 
by any delivery slip, invoice, manifest, waybill or similar 
document; in· violation of Rule 6 of State Regulations No o 39 o ;·-· 

The file herein discloses that on November 16.ll 1950.ll an ABC 
agent who was then in the licensed premises of the retail licensees 
mentioned in the charges overheard one of the retail licensees con~ 
versing with Bernard Jo Kelly, a solicitor employed by defendant­
licenseeo From this conversation it appeared that Kelly offered to 
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the retai-1 _lic'ensee ·an inducement of $2000 per case in merchandise 
if a five-case order of.nschenley quarts?i was placed with_himo A 
five-case· 6rd~r wa~ given and on~November 17, 1950, was delivered 
to .'th~ lic-ensed premis·e.s of t4e r:etail licens~es but no free _goods 
were·includedo 'However, on Dece~ber·7~ 1950, Kelly drove up -to the 
retailers v . lice·n:sed premises in an automobile and i_nvi te~ one_ of t_he 
retail license.es tq go outside,. ostensibly to show him· some damage 
to the autorriob.1le'o ··Once outside, however, the s_olicitor reach_ed 
into the back seat of the automobile, withdrew a package containing 
two quart bottles and one pint bottle of Schenley Reserve Whiskey 
(equivalent, at the wholesale price, to appr9ximately the $2000 per 
case promiseQ. if-five cases were bought)', w!,lich he· handed: to, the 
retailer and which the retailer then carried· into the lic.ensed prem·­
ises o The automobile bore no transportation insigniao The ABC 
agent obtained from the retailer a sworn statement in which said 
licensee admitted that the three bottles.which Kelly had.handed to 
him represented free goods in cbnsideratton of .a purchase of five 
cases of Schenley whiskey on November 17, 19500 Fou~' cases of . -
Medallion wine were also found in the caro Kelly refused to-make 
any explanation for the bottles of Schenley whiskE?Y which he had 
handed to-t.he retatler and admitted that he.had no invoices in his_ 
possessio'ri cbv-ering ,t_he wine or. the three bottles of whiskeyo . 
Defendant is guilty as· chargedo. 

Defendant has no prior record~ In this case, in addition to 
the giving Of Hfree· goods?V j defendant alSO WaS guilty Of illegal 
transportation of alcoholic beverages and failure to ac_company · 
delivefy thereof wit~ a boha fide invo{ceo: This_ illegal conduct 
had, as.~ ts sole purp9s~' the giving o.f ·an inducement by the whole·-­
saler to· the r.?tailer over and above legitima.te- -discounts pe~mitted 
by Sta:'ce Hegulati.6ns o This ·pr __ acU_ce c:annot be count,enancedo If it 
were, the whole object· of the .regulation wou;Ld be undermined·, if not 
completely destroy~d~·· 

"" Although the facts· surrounding the incident related herein may 
well give ris~ to ~~spicion that this was not the only.instance of 
the giving of •?free goods"~ by the defendant, the case must be decided 
upon_ the charges pre~~rred. and. admitted by the defendant is pleao 

Affe_r ·a full. ·and ·comprehensive review of all of the cir cum~ 
stances, including· the plea,,. I .. shall suspend defendant vs lie ense for 
a perio~ of twe:r;i.ty days o: 

•I I ·' • '' 

Accordirigly,-·- tt Js, on this 7th day of March, 1951, 
. . ' ~ . ~ . ' .. 

-· ORD.ERED that .Plenary_.Whol~-saJ_e. ti~ense W-:-54,. is.sued by· the 
Directo~ ~f 1tfue.Diviiion of Al6oholic· Be~~rage Control to Fo. & A·o 
Distributing Company, for premises 235-241 West 1st Street, Bayonne, 
and 4576 Crescent Boulevarq, Camden, New:J.ersey, be and the same is 
hereby s_uspended: for t'wenty (20). ·days, commencing at 7~00 ·aomo ·­
March T9',_ "19'51, and ~erm1natirig .at 7~90 a~m" April 2j 19510· 

-.1 •• _ 

. ~ '\ ' 

ERWIN .B" HOCK 
· Di.rec_tor o. 



BULLETIN 900 PAGE l7o 

9o DISCIPLINARY PROCEEDINGS - SOLICITOR?S PERMIT - ENGAGING IN 
CONDUCT PROHIBITED TO EMPLOYER - PERMIT SUSPENDED FOR 20 DAYSo 

In the Matter of Disciplinary 
Proceedings against · 

BERNARD Jo KELLY· 
1105 Thurman Street 
Camden, No . J o , 

Holder of Solicitor 9 s Permit 
#1160, issued by the Director of 
the Division of Alcoholic Beverage 
Controlo 

CONCLUSIONS 
AND ORDER 

Willi~~ Rubin, Esqo, Attorney for Defendant-permitteeo 
Anthony Meyer, Jro, Esqo, appearing for Division of Alcoholic 

Beverage Control. 

BY THE DIRECTOR~ 

Defendant has pleaded non vult to a charge alleging that, in 
violation .of Rule 12 of State Regulations No o .14, he e·ngaged in con­
duct prohibited to his employer Fo & Ao Distributing Companyo 

The facts concerning said prohibited conduct and the partici­
pation of defendant therein are fully set forth in the disciplinary 
proceedings against Fo & Ao Distributing Company (decided herewith)o 

Defendant has no prior recordo I shall suspend defendant?s 
permit for a period of twenty dayso 

Accordingly, it is, on this 7th day of March, 1951, 

ORDERED that Solicitorvs Permit #1160, issued by the Director 
of. the Division of Alcoholic Beverage Control to Bernard Jo Kelly 3 

1105 Thurman Street, Camde-n.11 be and the same is hereby suspended for 
twenty (20) days, commencing at 7~00 aomo April 2, 195lj and 
terminating at 7~00 aomo April 22, 19510 

ERWIN Bo HOCK 
Directoro 

lOo STATE LICENSES - NEW APPLICATION FILEDo 

Ra Romano & Son, Inco 
59-75 Imlay Street 
Brooklyn, New Yorko 

Application filed March 14, 1951 for Wine Wholesale Licenseo 

. {(, ~:~ ut~ I 7.?, J-/-c-~ 
Director. · 


