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Notice of Appeal.
(Filed January 31, 1920.)

NEW JERSEY SUPREME COURT

K in g  & V o g t , E sq u ir e s ,
Attorneys for Plaintiff:

T a k e  N ot ic e , That the defendant appeals to the 
iCourt of Errors and Appeals of the ¡State of 
New Jersey, from the whole of the judgment en- 39
tered in this cause.

Dated, January '24, 1920.
JOHN R. PHILLIPS, Jr., 

Attorney for Defendant.

[Indorsed]
Service ack’d Jan. 29, 1920 

King & Vogt,
Attys. for  Plff.

Pu r it y  Ĵ a r ms , a corporation of 
the State of New Jersey,

Plamtiff-Appellee,

A d a ms  E xpr es s  'Co mp a n y ,
Defendant-Appellant.

Action at Law

20

To

40



Grounds of Appeal.
(Filed February 28,1920.)

NEW JERSEY
COURT OF ERRORS AND APPEALS

10

Pu r it y  F a r ms , a corporation of 
the State of New Jersey,

Plaintiff-Respondent,

vs.
y

A d a ms  E xp res s  'Co mp a n y ,
Defendant-Appellant.

Action at Law. 
On Appeal 

from 
Supreme 

Court

.And now comes the above-named defendant- 
appellant, Adams Express Company, by John R. 

20 Phillips, Jr., its attorney, and sets down the fol-
lowing Grounds of Appeal from the judgment of 
the New Jersey Supreme Court in above stated 
cause:

1 : The Court refused to grant a non-suit 
against plaintiff when thereunto requested by 
defendant.

2: The Court refused to direct a verdict in 
30 favor of defendant and against plaintiff when 

thereunto requested by defendant.

3: The Court charged the jury as follows:
“ Would or would not the running of the 

car attached to this freight train give the 
cattle more air than they would have had had 
they remained in the New Milford Yard until 
6:12? The agent of the plaintiff did not see 
them from four o ’clock or four-fifteen, and 
did not expect to see them until some time on40
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Grounds of Appeal

the way to Scranton, when the train stopped 
at some of the stations, and then he expected, 
as he testified, to have visited the car and 
examined the cattle * * * If this car had 
been allowed to stand in the New Milford 
Yard until the 6:12 train came‘ along and 
picked up both the car and the agent, could 
the damage to the cattle have been prevented 10 
by the agent being on the ca r !”

4: The Court charged the jury as follows:
“ If the failure of the Express Company to 

do something it was required to do under the 
contract was the proximate cause of the injury 
to the cattle, then there could be a recovery.”

5: The Court charged the jury as follows:
“ The plaintiff would also be entitled to 20 

such profit as he would have made on the milk 
from these cattle * * *•”

6: The Court charged the jury as follows:
“ Now, gentlemen, it is a case for you to 

determine.”

7: The Court charged the jury as follows:
“ If you find that this loss was due to the 

negligence of this Express Company, then the 30 
plaintiff can recover. ’ ’

8: The Court charged the jury as follows:
“ Gentlemen, there seems to have been some 

question raised as to whether or not Mr. 
Bertholf expected to see the cattle in the New 
Milford Yard when he arrived at 6:12 o ’clock; 
so that is a question for you to determine; 
whether he testified to that fact or not, or 
whether he did not expect to see them until 40
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Grounds of Appeal

at some station along the line. All the evi-
dence is for you to determine; not what the 
court may have recalled; not what counsel 
may have recalled; but you are to be the sole 
judges of all the evidence and determine this 
case from the evidence that has been offered, 
as you understand it and heard it on the 

10 stand.”

9: The following questions were admitted:
. To the witness Edward Bertholf:

a. Q. On Monday evening what did he tell 
you after you made your inquiry as to when 
the car would be ready1?

b. Q. And what train did he say it would 
leave by?

c. Q. Did you so intend to accompany the
20 train ?

d. Q. Had you accompanied. or gone on 
the train which accompanied the cattle a,s 
originally intended, could you have got off at 
the stations and examined the cattle ?

e. Q. Mr. Bertholf, with reference to the 
stopping of this train number 28, had the cat-
tle gone on that train and you had accom-
panied it, what could you have done with 
reference to relieving any disability among

SO the cattle had you discovered it?
f. Q. Now, I ask you, Mr. Bertholf, had 

you accompanied this train number 28, what 
did you intend to do with reference to in-
specting the cattle during the time it was 
travelling between New Milford and Scran-
ton?

10: The following questions were admitted:
To the Witness Charles F. Chase: 

m  a. Q. What would a cow, a Holstein Grade

%
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Grounds of Appeal

cow, in good condition average (in milk pro-
duction) ?

b. Q. What, in your opinion, was the aver-
age market value of those cattle when they 
were unloaded?

c. Q. What, in your opinion, was the in-
crease in value, if any, of those cattle after 
they had been treated at the Farm? m

d. Q. What was the weight of these cat-
tle after they had been at the Farm with a 
chance to— ?

e. Q. What is the price which the com-
pany received at that time that the cattle were 
there for their milk*?

f. Q. Now, Mr. Chase, how much profit did 
your company make on each quart of milk 
sold at the time these cows were there?

20
11: The following questions were admitted:

To the witness Erik Lagerquist:
a. Q. Did you direct Mr. Bertholf how to 

ship these cattle ?
b. Q. Directing your attention to these

cattle which were finally sent to the farm 
which were the ones that you observed, kindly 
state what, in your opinion, was the average 
weight of the cattle after they had been at 
the farm, returned from the shipment? 30

c. Q. * * * With reference to the cattle 
which have been put through the shipment 
which has been detailed to the court and jury 
here, what would you say was a reasonable 
time after the cattle arrived at the Farm 
* * * before you could arrive at the real 
amount of their production as it would per-
manently exist?

d. 0. With reference to cattle which give 
less milk than other cattle, does the amount 40
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Grounds o f  Appeal

of feed which you give them, is that the same 
or not?

12: The following questions were admitted:
To the witness John F. Henning:

a. Q. If thé original arrangement for the 
shipment of these cattle had been by freight,

10 would they have ordinarily gone on that 
manifest freight train?

b. Q. If a man contracts for express ser-
vice for shipment of some cattle, you think 
you are giving him express service by ship-
ping it on a non-stop freight between New 
Milford and Scranton?

13: The following question was admitted:
To the witness Bertholf:

20 Q- The question is what the production
amount of these cows should have been under 
the condition in which hé saw them at the 
time he purchased them and shipped them?

14: The following question was admitted:
To the witness Lagerquist :

Q. Mr. Chase has stated that these cows 
averaged not more than eight quarts a day 
during the time they were there at the Farm, 

30 and the testimony now is that they should 
have averaged about twelve. When does a 
milk producing company like your company 
commence to make a profit upon the milk 
with reference to the production amount?

15: The following questions were admitted:
To the witness Warren H. Hull: 

a. Q. The question was when a person or-
dinarily contracts for express service, on what 

aq  kind of a train is it ordinarily attached to ?
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Grounds of Appeal

b. Q. What is the benefit derived over 
freight service?

16: The following question was overruled:
To the witness, Bertholf:

Q. When you shipped by railroad freight 
from New Milford, with whom did you make 
ydur arrangements for the cars and for the 10 
shipping receipts?

17: The letter dated May 28, 1918, written by 
the witness F. Harker, marked D-2 for Identifica-
tion, was excluded from evidence.

JOHN R. PHILLIPS, Jr., 
Attorney for Defendant-Appellant.

[Indorsed]
Service acknowledged February 28, 1920. 20

King & Vogt,
Attys. for Pltff-Respondent.

30

40
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Complaint.

(Filed April 24, 1919.)

NEW JERSEY SUPREME iCOURT, 
Ber g e n  Co u n t y .

P u r it y  F a r ms , a corporation oi 
IQ the State of New Jersey,

Plaintiff,
Action at Law

vs.
A da ms  E x pr e ss  Co mpa n y ,

Defendant.

Plaintiff, a corporation of the State of New 
o q Jersey, with its office at Pennington, Mercer Coun-

ty, New Jersey, says that:
1. On May 21st, 1918, plaintiff was the owner 

of 30 cows and 23 calves, then at New Milford, Pa.
2. On said day, E. D. Bertholf, as authorized 

agent of Plaintiff, owner, delivered 30 cows and 23 
calves to defendant for transportation to Erick
L. Lagerquist, at Pennington, N. J. ,

3. On said day, said cows and calves were in 
good order and condition, and were in good order

30 and condition when received by the defendant for 
transportation to Pennington, N. J., as aforesaid.'

4. A  value not exceeding $3600.00 for said cows 
and calves was agreed upon between said E. D. 
Bertholf, as agent of the plaintiff owner, and the 
Adams Express Company.

5. For the purpose of transportation, an or-
dinary baggage express car without ventilating 
slates and with ordinary glass windows, was sup-
plied by the defendant, and defendant directed the

40 cows and calves to be placed therein.



9

Complaint

6. Plaintiff provided the said E. D. Bertholf 
as the attendants to accompany the animals in 
transit.

7. Defendant agreed .with said Bertholf, as
authorized agent of the plaintiff owner, that the 
car would be attached oh that day, May 21, 1918, 
to train No. 28, a passenger train, leaving New 
Milford, at 6:12 P. M. 10 *

8. Before 6:12 P VM. on May 21, 0918, the time 
said train No. 28, was to leave, the station at New 
Milford, Pa., the attendant of the plaintiff, was 
then and there ready to accompany said cattle in 
transit.

9. On or before 6:12 P. M. of said day, defend-
ant advised E. D. Bertholf, as the duly author-
ized agent of the plaintiff owner, that the cattle 
had been shipped by a freight train leaving sta-
tion earlier than said passenger train No. 28. 20

10. By reason of defendant shipping said car 
containing said cattle by freight and not by the 
passenger train No. 28 as agreed, Bertholf, the 
authorized agent of plaintiff was unable to ac-
company said cattle in said car.

11. By reason of the improper ventilation of 
said car, that said car was improper for the ship-
ment of cattle, and that said cattle were without 
an attendant, upon the arrival at Scranton of said 
stock in said baggage express car, eight cows and 30 
three calves were found dead, one cow died after-
wards as the result of the poor ventilation and 
because of lack of an attendant and one escaped 
while the cattle were being unloaded at Scranton. 
Another of the calves died enroute from Scranton
to Titusville. As the result of the aforesaid negli 
gence of the defendant the remainder of the cattle 
were found to be in bad physical condition.

12. On May 25th, 1918, plaintiff paid to agent
of defendant at Titusville, N. J., the charges of 40



10

Complaint

defendant far shipment on said cattle, $144.16 and 
war tax of $7.21, making a total of $151.37, which 
said payment included charges of Adams Express 
Company for shipment on the cows and calves 
which died in transit and the cow that escaped.

13. By reason of the premises, Plaintiff claims 
10 damages in the sum of T h ir t y -S ix  H un d r e d  Do l -

l a r s , and therefore 'brings its suit.

KING & VOGT, 
Attorneys of Plaintiff.

20

i

30

46
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Answer.
(Filed June 18, 1919.)

NEW JERSEY SUPREME COURT, 
B er g e n  Co u n t y .

Pu r it y  Fa rm s , a corporation of 
the State of New Jersey,

Plaintiff,
vs.

A dams  E xpr e ss  Co mpa n y ,
Defendant.

The defendant formerly had an office in the City 
of Jersey City, in the County of Hudson and State 
of New Jersey, and says that:

1. As to the statements in paragraphs Num- 20 
bers 1 and 3 of the complaint,'it has not any 
knowledge or information thereof sufficient to 
form a belief.

2. It denies paragraph Number 5 of the com-
plaint.

3. It admits paragraph Number 6 of the com-
plaint, that the plaintiff provided E. D. Bertholf 
as the attendant to accompany the animals in 
transit.

4. It denies paragraph Number 7 of the com- ¿0 
plaint, a n d  says that if such an agreement wa,s 
made, that the same is illegal and void.

5. It denies paragraph Number 10 of the com-
plaint, and says that the f  ailure of said Bertholf to 
accompany said cattle in said car was due to his 
own neglect.

6. It denies paragraph Number 11 of the com-
plaint, except that eleven cows and three calves 
died and one cow escaped enroute.

7. It denies paragraphs Numbers 12 and 13 of «0
the complant.

10
►
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Answer

First Separate Defense.

8. The defendant is and at all times mentioned 
in the complaint was a common carrier engaged in 
interstate commerce in New Milford, in the State 
of Pennsylvania, and Pennington, in the State of 
New Jersey and elsewhere throughout the United

10 States, and as such subject to the Federal Act to 
Regulate Commerce and the Acts amendatory 
thereof and supplementary thereto and particu-
larly the Act of February 19, 1903, known as the 
Elkins Act, and prior to the said 21st day o f May, 
1918, it filed with the Interstate Commerce 
Commission and had posted and published, all as 
required by law, and at the time of said alleged 
shipment had duly on file with said Interstate 
Commerce Commission and with full force and

20 effect, Classification and certain Tariffs governing 
its interstate business, including all of the business 
between said New Milford and said Pennington.

9. That the shipment of thirty cows and twen-
ty-three calves, as alleged in paragraph Number 2 
of the complaint, was received and accepted by the 
defendant at New Milford pursuant to said Classi-
fication and Tariffs, and that said Classification 
and Tariffs did not provide for an expedited ser-
vice, or for transportation by any particular train

30 between said New Milford and said Pennington or 
otherwise, or covering live stock or any other com-
modity whatsoever.

10. That the alleged agreement to forward said 
shipment of live stock by a particular train, even 
if such an agreement was made by the defendant 
as alleged in paragraph Number 7 of the com-
plaint, was illegal and void because such slpecial 
service was not provided for in said Classification 
and Tariffs, filed with the Interstate Commerce

10 Commission as aforesaid, as required by said Fed-
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Answer

eral Act to Regulate Commerce and the Acts 
amendatory thereof and supplementary thereto, 
and particularly by the Act of February 19, 1903, 
known as the Elkins Act, and because it consti-
tuted a discrimination in favor of a particular 
shipper.

Second Separate Defense.

11. Defendant repeats the allegations contained 
in paragraph 7 of the First Separate Defense 
above as fully and completely as though set forth 
herein and at length.

12. That said shipment of live stock, as alleged 
in paragraph Number 2 of the complaint, was re-
ceived 'and accepted by the defendant at New Mil-
ford pursuant to the terms and conditions of a 
certain Uniform Live Stock Contract in writing, 
date May 21, 1918, and signed by E. D. Bertholf, 
the duly authorized agent of the owner, and in the 
form prescribed in said Classification and not 
otherwise, and that said contract did not provide 
for an expedited service, or for the transportation 
by any particular train of said shipment of live 
stock between said New Milford and said Penning-
ton or otherwise.

13. That under said written contract, dated 
May 21, 1918, a copy of which is annexed hereto, 
the plaintiff, among other things agreed to load, 
trans-ship and unload said live stock at his own 
risk and to take care of, feed and water the same 
while‘being forwarded or transported, and to look 
after the ventilation and fastening of the cars in 
which the same was shipped, and released said 
defendant from all liability on account of the 
escape of any of said live stock or any injury 
thereto resulting from open doors or defective 
ventilation.

10

20

30

40
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Answer

14. That pursuant to said contract the plain-
tiff ¡provided an attendant to load and to accom-
pany said shipment of live stock, and to look after 
the ventilation and fastening of the cars in which 
the same were shipped, and procured free trans-
portation for said attendant, and said plaintiff 
through said attendant and agent, E. D. Bertholf,

10 took entire charge of the loading of said live stock 
at said New Milford, and of the ventilation and 
fastening of the car in which the same were for-
warded.

Third Separate Defense.

15. The defendant repeats the allegations con-
tained in paragraph 7 of the First Separate De-
fense above as fully and completely as though set

20 forth herein and at length.
16. That the plaintiff ordered a car and did 

not specify at the time the order for the car was 
. made the number of cattle to be shipped and this
car was overloaded by the plaintiff who under 
said written contract dated May 21, 1918, a copy 
of which is annexed hereto, the plaintiff among 
other things agreed to load, trans-ship and unload 
said live stock at his own risk and to take care of, 
feed and water the same while being forwarded 

30 or transported, and to look after the ventilation 
and fastening of the cars in which the same was 
shipped, and released said defendant from all 
liability on account of the escape of any of said 
live stock or any injury thereto resulting from 
open doors or defective ventilation, and that the 
defendant did not know the number of animals to 
be shipped until they had been loaded in the car 
and the tally given them by plaintiff.

17. That pursuant to said contract the plain- 
40 tiff provided an attendant to load and to accom-
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Answer

panysaid shipment of live stock, and to look after 
the ventilation and fastening of the cars in which 
the same were shipped, and procured free trans-
portation for said defendant, and said plaintiff 
through said attendant and agent, E. D. Bertholf, 
took entire charge of the loading of said live stock 
at said New Milford, and of the ventilation and 
fastening of the car in which the same were for- 10 
warded.

Fourth Separate Defense.

18. The defendant is not guilty of the negli-
gence charged in the complaint.

Fifth Separate Defense.

19. Defendant violated no duty which it owed 20 
to the plaintiff.

Dated, New .York, , 1919.
JOHN R. PHILLIPS, Jr., 

Attorney for Defendant.

30

40
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Reply.

(Filed July 5, 1919.)

NEW JERSEY SUPREME .COURT, 
B er g e n  Co u n t y .

10

P u e it y  F a b ms , a corporation of 
the State of New Jersey,

Plaintiff,

vs.
Action at Law

A d a ms  E xp r es s  Co mp a n y ,
Defendant.

— - — — —.— —    j

Plaintiff replying to «answer of defendant says:
1. It denies paragraph 4, of the answer.
2. It denies paragraph 5, of the answer.

on ^  denies paragraph 6, of the answer except
the part therein -said to be admitted.

At the trial of the within cause plaintiff will 
object to the first, second and third separate de-
fenses in the answer, on the ground that the same 
contain no defense to the plaintiff’s cause of action.

Reply to First Separate Defense.
Plaintiff, further replying to said answer says 

that it has no knowledge or information sufficient 
to form a belief as to the allegations contained in 

30 Para,£raPh 8, of the first separate defense.
It denies paragraph 9, of the first separate de-

fense, and says that the duly authorized agent of 
the defendant agreed and represented to plaintiff’s 
agent that the car in which the cattle in question 
would be shipped would be attached to a train 
leaving at a certain time which defendant failed 
to do as more particularly specified in the com-
plaint, and that nothing contained in said alleged 
classification and tariff could relieve defendant 
from the duty it owed to take proper care in the 

40 loading and transportation of said live stock.
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Reply

Plaintiff denies paragraph 10, of the first 
separate defense and says that defendant by 
its agent represented and told plaintiff’s agent 
that the car in which the cattle in question would 
be shipped would be attached to a train leaving at 
a certain time, (as more particularly set forth in 
the complaint) plaintiff’s agent desiring said in-
formation in order to accompany the cattle while 
being transporated. Plaintiff further says that 
nothing contained in paragraph 10 of the answer 
could relieve defendant from the duty it owed to 
take proper care in the loading and transportation 
of said live stock.

Reply to Second Separate Defense.

1. Plaintiff makes the same reply to paragraph 
11 of the second separate defense as it did to the 
similar allegations in the reply to the first defense.

2. Plaintiff admits that said cattle were ship-
ped under the provisions of a certain live stock 
contract dated May 21, 1918, but denies the re-
mainder of paragraph 12. Plaintiff charges that, 
pursuant to the provisions, of said contract, its 
agent desired to accompany said cattle during 
their transportation and for that purpose made an 
inquiry of defendant’s agent as to the time when 
said cattle would be shipped and said defendant 
represented and agreed that the cattle would be 
shipped by a certain train which defendant failed 
to do and by reason of which representation and 
agreement plaintiff was prevented from accom-
panying said live stock, as particularly set forth 
in the complaint.

3. Plaintiff denies the 13th paragraph of the 
second separate defense and says that the pro-
visions of the contract of May 21, 1918, therein 
set forth, were not to become operative under the

10

20

30

40
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Reply

terms thereof except as plaintiff’s agent or ser-
vant accompanied the said shipment of live stock; 
that by reason of the matters set forth in the com-
plaint, plaintiff’s agent was prevented from ac-
companying said shipment and the provisions in 
question therefore never became operative.

4. Plaintiff denies the allegations of paragraph 
10 14, of the second separate defense except the por-

tion which alleges that plaintiff had arranged for 
transportation of an attendant to accompany said 
shipment of live stock, and says that the provi-
sions of the contract of May 21, 1918, therein re-
ferred to did not, by virtue of the terms thereof 
become operative unless plaintiff’s agent accom-
panied said shipment of live stock, which by rea-
son of the matters set forth in the complaint, 
plaintiff’s agent was prevented by defendant’s 

20 agent from doing and was further prevented from 
taking care of the loading of said live stock ¡or of 
any matters of ventilation or of fastening the car 
in which said cattle were shipped.

Reply to Third Separate Defense.

1. Plaintiff makes the same reply to paragraph 
15, of the third separate defense as it did to the 
similar allegation in its reply to the first separate

30 defense. '
2. Plaintiff denies paragraph 16, o f the third 

separate defense and says that the provisions of 
the contract of May 21, 1918, therein referred to, 
did not, by the terms thereof, become operative 
unless plaintiff’s agent accompanied said cattle 
and that plaintiff’s agent was prevented by the 
acts of defendant’s agent from so doing as more 
particularly set forth in the complaint. Plaintiff 
denies that defendant did not know the number

40 of cattle to be shipped.
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Reply

Plaintiff admits that portion of paragraph 17, 
of the third separate defense which alleges that 
plaintiff provided an attendant to accompany said 
shipment o f live stock and that plaintiff had ar-
ranged for transportation of said attendant. Plain-
tiff denies the remainder of said paragraph.

Reply to Fourth Separate Defense. 10

Plaintiff denies the fourth separate defense.

Reply to Fifth Separate Defense.

Plaintiff denies the fifth separate defense.
KING & VOGT, 

Attorneys of Plamtiff.

20

30

40
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Order.

(Entered January 3, 1920.)

NEW JERSEY SUPREME COURT, 
B er g e n  Co u n t y .

10

P u r it y  Fa r ms , a corporation of 
the State of New Jersey,

Plaintiff,

vs. > Action at Law

A d a ms  E xp r es s  C o mp a n y ,
Defendant.

J

Application therefor being made to me on the 
trial of the above cause 

It was ordered-that the defendant have leave to 
rejoin to the first, second and third separate de- 

"  fenses in the reply of the plaintiff by denying 
those separate defenses.

Order signed Jany. 2, 1920.
WILLARD W. CUTLER, 

Judge &c.
On motion of 

John R. Phillips, Jr.,
Attorney for Defendant.

30

40
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Rejoinder.
(Filed January 3, 1920.)

NEW JERSEY SUPREME COURT, 
B er g e n  Co u n t y .

Pu r it y  F a r ms , a corporation of 
the State of New Jersey,

Plaintiff, 10
vs. y Action at Law

A d a ms  E xpr e ss  Co mp a n y ,
Defendant.

Defendant denies the reply of plaintiff to the 
first, second and third separate Defenses to De-
fendant’s Answer.

JOHN R. PHILLIPS, Jr.,
Attorney for Defendant. ^

30

40
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Postea.
(Filed January 23, 1920.)

NEW JERSEY SUPREME €OURT, 
Ber g e n  Co u n t y .

P u r it y  F arms , a corporation, 
10 Plaintiff

vs.

A d a ms  E xpr e ss  Co mp a n y ,
Defendant,

Action at Law

This case was tried before Hon. Willard W. 
Cutler to whom the same had been referred and a 
Jury at the Bergen Circuit of the Supreme Court 

20 on December 22nd, and 23rd, 1919. The jury 
rendered a general verdict in favor of the plain-
tiff and against -the defendant for the sum of 
$1200.

W ILLARD W. CUTLER,
Judge,

30

mm

40
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Rule for Judgment.
(Entered January 23, 1920.)

NEW JERSEY SUPREME iCOURT,
■■ ■ ■ " . . .  —  •>

P u b it y  F ab ms , a corporation,
Plaintiff,

vs,

A d a ms  E xpr e ss  Co mp a n y ,
Defendant,

y Action at Law 
* On Postea.

10

J

It is ordered that judgment be and hereby is 
entered in favor o f Plaintiff and against the De-
fendant for the sum o f one thousand two hundred 
dollars, besides costs to be taxed nisi.

Entered January 23, 1920.
On motion of 20

King & Vogt, Attys.

30

40
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Judgment.
(Entered January 23,1920.)

NEW JERSEY SUPREME COURT,

10

Pu r it y  Fa r ms , a corporation, 
the State of New Jersey,

Plaintiff,
>vs.

A d ams  E xpr e ss  Co mpa n y ,
Defendant.

-------  ----- —  — *

Whereupon it is adjudged that the Plaintiff 
recover of the defendant the sum of one thousand 
two hundred dollars damages and its costs which

have been taxed at the sum 
2q  of seventy-one dollars and

Damages $J,200.00 ninety-two cents, making in 
Costs 71.92 the whole the sum of one

------------- thousand two hundred and
$1,271.92 seventy-one dollars and nine-

ty-two cents.
Judgment entered January 23, 1920,

Wm. S. Gummere,
C. J.

30

40
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Testimony.

BERGEN COUNTY SUPREME COURT 

Pu r it y  Fa r ms ,
A  Corporation of New Jersey,

Plaintiff,

vs.

A d a ms  Expr e ss  Co mpa n y ,
Defendant.

Hackensack, N. J., December 22,1919.

y Action at Law
i n

Before: Hon. Willard W. Cutler, Judge, 
and a Jury.

For the Plaintiff, King & Vogt.
Harold A. Price, Esq., of Counsel.

For the Defendant, John R. Phillips, Jr.,, 20 
Esq.

John A. Hartpence, Esq., of Counsel.

The jury was empanelled, accdpited and sworn.
The Court: What is the change, Mr. Price1?
Mr. Price: By adding to paragraph 11 of 

the complaint that plaintiff claims damages 
for the loss of the commission which he was 
obliged to pay to his agent for the cows which 
were damaged and destroyed, and for the loss 30 
of the express charges paid, for the same rea-
son; and also for the additional expenses 
made necessary by the negligence of the de-
fendant as set forth in the complaint, and 
sonsider that the answer already filed by the 
defendant denying this paragraph shall be 
taken as a denial of the amended paragraph.

Mr. Hartpence: W e have no objection.
The Court: That may be made.
W e also desire to ask leave of the Court 40
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to rejoin to the first, second and third sepa-
rate defenses in the reply of the plaintiff by 
denying those separate defenses.

The Court: That may be done.

Mr. Price opened the case to the jury on behalf 
of the Plaintiff.

10 Mr. Hartpence opened the case to the jury on 
behalf of the Defendant.

(Recess).

After Recess. 2 :00 0  ’clock P. M.

'Ed war d  B e r t h o l f , called as a witness on behalf 
of the Plaintiff, 'being first duly sworn, testified as 
follows:

20 Direct Examination by Mr. Price:
Q. Where do you live, Mr. Bertholf? A. At 

New Milford.
Q. You will have to speak pretty loud or all the 

jurymen here cannot hear you. A. At New Mil-
ford, Pennsylvania.

Q. How long have you lived there? A. About 
26 years.

Q. How old are you? A. I am 63 years old.
Q. What is your business? A. I handle stock.

30 Q* Cattle? A. Yes, sir.
Q. Have you acted as purchasing agent for the 

Purity Farms? A. I have.
Q. And in May, 1918, were you acting as such 

agent? A. I was.
Q. Acting as such agent, did you purchase any 

cows for the plaintiff? A. I did.
Q. And calves? A. Yes, sir.
Q. How many cows and calves did you purchase 

on or about May 21st for shipment? A. 30 cows 
and 24 calves.
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Q. What kind of cows?
The Court: How many calves?
The Witness: 24.

Q. What kind of cowis were they? A. They 
were milch cows, cows in milk.

Q. Speak loader; the jury cannot possibly hear.
A. Milch cows. 10

Q. What kind o f cows? A. They were new 
milch cows with calves by their sides, practically.

Q. Any particular breed? A. They were Hol- 
steins.

Q. A  good grade of cattle? A. Grade Holsteins; 
yes, sir.

Q. And the calves of which you have spoken, 
what calves were they ? A. Why, they were the 
mothers’ calves, their own calves, the cows’.

Q. Just prior to May 21,1918, after you had pur- 20 
chased these cattle and calves, did you go to the 
agent of the express company at New Milford to 
arrange for the shipment? A. I did.

Mr. Hartpence: That is objected to as 
calling for a conclusion, your Honor. I think 
he might state whom he interviewed, but as 
an agent of the Adams Express Company, we 
object to it.

The Court: Yes; I think you ought to state 
the party, 30

Q. Who was the man whom you saw? A. John 
Henning.

Q. Do you see him in court? Is Mr. Henning 
in court? A. I  do; yes, sir.

Mr. Price: Will you stand up, Mr. Hen-
ning.

Q. Is that the gentleman you refer to? A. Yes, 
sir. 40
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The Court: John what?
The Witness: Henning.
Mr. Price: Henning; H-e-n-n-i-m-g.

Q. Where is he stationed? A. At New Milford, 
Pennsylvania.

Q. And with what company is he connected? 
10 A. The D. L. & W. Company.

Q And does he act as agent for the Adams Ex-
press also?

Mr. Hartpence: That is also objected to.
The Court: Yes, the objection is well taken. 

You may tell us what he did. Find out 
whether he is agent or not.

Q. Did you communicate with him regarding 
the shipment of these cattle? A. I did.

20 Q- And about when did you first communicate 
with him? A. On the Friday before the ship-
ment, the 21st.

Q. And the cattle were, at that time— what 
place were they kept on Friday? A. Well, part of 
them I had at home, and part of them weren’t de-
livered as yet.

Q. And at that time did you make any inquiry 
as to when a car would be available to make this 
shipment? A. Well, he said he would let me 

g0 know. Yes, I did make inquiry.
Q. And following that time, did you make a 

further inquiry? A. I did.
Q. And when did you do that? A. On Monday 

night.
Q. That is the Monday preceding the Tuesday 

in which the cattle were loaded? A. Yes, sir.
Q. On Monday night? A. After that.
Q. Do you remember what day of the month,, 

what month that was? A. On—Monday was the 
40 20th.
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Q. 20th? A. Of May.
. ,Q. 20th of May? A. Of May.

Q. And of what year? A. 1918.
Q. And what inquiry did you make of him on 

Monday in the evening? A. I asked him if the 
oar would be ready the next day to ship, and he 
©aid it would.

* Q. Keep your voice up Mr. Bertholf. A. I 
asked him if the car would be ready for shipment 
the next day, and he said it would.

Q. And where were the cattle at that time, on 
the evening of Monday? A. They were in my 
yard.

Q. And where is this yard located with refer-
ence to the place of shipment? A. My yard is in 
New Milford about a quarter of a mile, or such 
matter from the station; the shipping—

Q. On Monday evening what did he tell you 
after you made your inquiry as to when the car 
would be ready?

Mr. Hartpence: That is objected to as im-
material, irrelevant and incompetent.

The Court: What relevancy has it to this 
case?

Mr. Price: Well, I want to find out when 
the car was ready to be shipped.

The Court: I understood the witness an-
swered that question.

Mr. Price: No. He said he was informed 
later as to when it was, and then on Monday 
he went back to find out when it would be 
ready, and then he told him. That is my 
purpose o f this question.

The Court: I  will allow it.

Q. When did £ie tell you the car would be 
ready? A. It would be ready Tuesday.

Q. On Tuesday, the 21st of May, What did you

10

20

30

40



30

Edward Bertholf, for Plaintiff—Direct

do? A. Why, after dinner, we went down to see 
about the car, and found it was there all right, 
and we then proceded to bed it and arrange it for 
shipment.

Q. Who pointed out this car to you as being the 
car in which you were to load the cattle? A. The 
agent.

10 Q. Mr. Henning? A. John Henning, yes.
Mr. Hartpence: I  move to strike out, your 

Honor, that portion of the answer, the agent. 
I think that merely states a conclusion. .

The Court: Yes; strike that portion out.

Q. This Mr. John Henning, of whom you speak? 
A. Yes, sir.

Q. And at what time of day did you commence 
the loading of the cattle? A. We commenced

20 loading about half past three.
Q. In the afternoon of the 21st? A. The 21st; 

yes, sir.
Q. Anybody assist you in loading? A. Yes, sir.
Q. Previous to the time that you had loaded 

the cattle, what had you done with reference- to 
preparing the car? A. We had beded it and hayed 
it; prepared it for shipment, as we usually do.

Q. Speak louder. A. Bedded it and put the hay 
and straw in it, as I usually do for shipment.

Q. Where was this car standing when it was 
pointed out to you by the—by Mr. Henning, as 
being the car in which you were to load the cat-
tle ? A. At the stock yards.

Q. Is that near the station? A. Well, just above 
the station, yes; about 20 rods, perhaps.

Q. What kind of a car was this car? A. Why, 
it was a—I think used as a horse car; it was a 
different car than I had usually shipped in and

w  not~
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Q. You have been shipping cattle for how long? 
A. Well, probably 20 years at least.

Q. And have attended to the loading of them 
during that time? A. Yes, sir.

Q. This oar which you have referred to, will you 
tell us something about its size and condition? 
A. Why, it was a very large car, extra large, prob-
ably 60 feet long, at least, and—and in good width; 
you know, an ample room car.

Q. You spoke o f it as being a horse car; you 
distinguish it how, from a eattle car? A. Yes.

Q. An ordinary cattle car? A. A  cattle car as 
I had always used—

Mr. Hairtpence: I object as immaterial and 
irrelevant, as to what he had used on a pre-
vious—

Mr. Price: I don’t care what he had used. 
I merely want to draw the distinction be-
tween the two cars.

Mr. Hartpence: Objected to as immaterial 
and irrelevant on the same ground.

The Court: Well, he may tell us the dif-
ference between the cars.

The Witness: Why, the cattle car that I 
refer to is a  car with slats, or iron— that runs 
up and gives plenty of ventilation through it, 
that I had shipped in before as an express 
car. i

Q. I cannot hear you. A. As I had shipped in 
always before as an express car.

Q. Yes. A. Was a car that was ventilated with 
slats.

Q. Now, with reference to this car, will you de-
scribe its doors and windows? A. Sir.

Q. Describe its doors and windows in this car? 
A. Yes. Well, the windows and ventilators, as I 
supposed they were, were in the top of the car

10
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practically, and a door on each end and a door 
on the side.

Q. Was there any glass in the doors on each 
end? A. Yes, sir.

Q. And were they glass that yon could move 
and open? A. You could not.

Q. And regarding the air spaces up at the top
10 around the car where the windows were, did you 

open those? A. Yes, sir.
Q. All of them ? A. A ll of them.
Q. Did you leave either of the doors open? I 

mean, open so they were not sealed? A. Yes, 
one end door I requested to be left open.

Q. The fixing of the car and the loading of the 
cattle was completed by about what time do you 
think,, on Tuesday? A. Why, the loading was 
completed at half past four on Tuesday.

20 Q. So far as room was concerned in this car, 
was there ample room for the cows and cattle 
which you put in?

Mr. Hartpence: Objected to as calling for 
a conclusion merely of this witness.

Mr. Price: This witness has loaded cattle 
for twenty years; he is entitled to know that.

The Court: He may tell us how he left 
them.

30 Q. Was there plenty of room? A. There was 
plenty of room in the car for the cattle.

Q. Following the loading and after you had 
both bedded and put the cattle in, did you speak 
with Mr. Henning, who has been referred to? A. 
Yes, sir; after I had them loaded I  went to the 
station and he made out a shipping bill, and I 
told him I was a-going with the car.

Q. Did you ask him at that time as to the time 
when the car would be taken away? A. I  did.

40 Q. And what train did he say it would leave by?
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Mr. Hartpence: Objected to as immaterial 
and irrelevant.

The Court: I think that is competent. I 
shall allow that and allow you an exception.

Mr. Hartpence: I ask an objection.

A. He said it would go on Number 28.
Q. Number 28? A. Yes, sir. in
Q. What train is Number 28? A. Why, it goes 

at 6:12; it leaves New Milford.
Q. 6:12 what, in the p. m.? A. P. M., yes, sir.
Q. And what kind of a train is it? A. It is a 

local passenger train.
Q. Between where? A. Binghamton and Scran-

ton.
Q. Makes stops at the various stations? A. All 

of the station®.
Q. Well with reference to the stations between 20 

New Milford and Scranton, does it make those 
stops? A. Yes, sir.

Q. And about what time was it do yon think 
you had this conversation with Mr. Henning? A. 
About five o ’clock.

Q. And this was the same Mr. Henning who 
signed the shipping receipt you spoke of for the 
company? A. Yes, sir.

Q. Is that correct? A. Yes, sir.
Q. What did you tell Mr. Henning after he had 30 

informed yon that the cattle would be pnt on 
Number 28?

Mr. Hartpence: Objected to as immaterial 
and irrelevant.

The Court: I  will allow that.
Mr. Hartpence: It would appear that there 

was a shipping receipt made out, your Honor. 
Now, our contention is that shipping receipt 
speaks for itself, and anything said outside 
of that- is a mere varying of the terms of it 40
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by verbal testimony; and also on the further 
ground that any conversation between these 
parties could not in any wise affect that con-
tract.

The Court: You may answer that question. 
Mr. Hartpence: X will pray my objection 

be noted.
10 * The Court: You may note your objection.

(Question read by the stenographer).

A. I informed him that I was going to accompany 
the cattle.

Q. And did you advise him anything further? 
Mr. Hartpence: I pray an objection, if 

your Honor please, on the same ground.
The Court: Well, how Is it competent? 

Now, he has told he was going with the cat- 
20 tie; what more is there?

Mr. Price: I want to find out where he 
went.

The Court: All right; ask him.

Q. Where did you go after? A. I went to my 
home and prepared to go with the cattle.

Q. Prior to leaving for your home, did you so 
inform Mr. Henning? A. Yes, sir.

Mr. Hartpence: That is objected to, and I 
30 move to strike it out.

The Court: Yes; strike it out.
Mr. Price: Isn’t he entitled to testify as to 

what he told the agent, where he was going? 
He goes u)p to change* his clothes and says he 
will be back at that time, and so notifies the 
agent.

The Court: What difference does it make? 
Mr. Price: May I have an exception?
The Court: I don’t think it makes any dif-

ference. Yes, take your exception.40
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Q. Where did you go in order to change your 
clothes? A. I went to my home.

Q. And returned how soon? A. I got down there 
six o ’clock, just about.

Q. Was the passenger train, Number 28, in the 
station then? A. It pulled in just as I came down.

Q. Was the car there then on which you had 
loaded the cattle ? A. It was not. 10

Q. What did you do? A. I  went—started down 
to the station, and I saw the conductor in the car, 
and I said—

Q. That is the conductor of this train Number 
28? A. The conductor of this train.

Q. Yes. A. I went in and I asked him where 
the stock car was; he said it wasn’t on this train.

Mr. Hartpence: That is objected to on the 
ground it is immaterial and irrelevant.

The Court: Yes; it is immaterial; strike it 20 
out.

Mr. Price: Are we not entitled to show that 
this company, shipping this car as the Adams 
Express Company car, on a certain train, • 
Number 28— entitled to show the statement 
of the conductor o f that train as to what had 
been happening to that car?

Mr. Hartpence: It is hearsay.
The Court: What he told somebody else?
Mr. Price: No; that he informed our agent, 30 

the fact that the car had already gone.
Mr. Hartpence: Of course, I object to that 

as hearsay.
The Court: You may prove it in a proper 

manner, but you cannot do it by hearsay.

Q. Did you go on to Scranton ? A. I did.
Q. On what train? A. I went on 28.
Q. The same train where the cattle had origin-

ally intended to be shipped? A. Yes, sir. 40
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Q. And about what time did you arrive in Sran- 
ton? A. Well, about half past eight, I  think it 
gets there, as near as I can remember it.

Q. When you got to Scranton, what was the 
first thing you did? A. I went to the despatch-
e d  office to find out where the car was.

Q. Did you ascertain where the car was? A. I 
10 did.

Q. Will you keep your voice up, Mr. Bertholf? 
A. I did.

Q. And following your obtaining a knowledge 
as to where the car was, what did you do? A. 
Following it?

Q. After you had learned where the car was, 
what did you do? A. I went down where they 
said it was switched into the lower end of the 
station.

20 Q. Did you find it there? A. I did.
Q. What was its condition? A. Why they had 

smashed in the—
Mr. Hartpence: Now, I object, if your Hon-

or please, stating what they had done; I ask 
it be stricken out.

Mr. Price: I consent.

Q. What did you find was the condition of the 
car? A. I found the car there with its ends 

30 smashed in and the sides, and they were pouring 
water through a hose into the car when I got 
down there.

Q. Did you see a man there directing the pour-
ing of the water in, and so forth? A. I did.

Q. Do you see him in court?
Mr. Price: Is Mr. Hull in Court?
(No response).

Q. Who was the man you saw doing the direct-
ing there of the operation of the hose, and so 

¿q  forth? A. Mr. Hull.
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Q. Do you know who he is? A. I do now.
Q. Who is he? A. He is the express agent.
Q. For 'what company ? A. For the express com-

pany.
Q. For the Adams Express Company? A. The 

Adams Express Company; yes, sir.
Q. And describe in detail to the jury what they 

were doing when you got there under the direc- 10 
tion of Mr. Hull. A. Why, the doors and windows 
had been smashed in and they were pouring water 
onto the cows then and he was directing them— 
somebody, to get an engine to take it to the stock 
yards.

Q. Yes. Now, you speak of the doors being 
smashed in, the doors whereabouts in the car ? A.
In the end doors.

Q. And the window glass that was smashed in? 
Was the window glass in the doors? A. Yes, sir. 20

Q. What was the condition of the cattle as you 
saw them at that time? A. Why, it was very bad. 
They were piled up badly on both ends of the car, 
and looked to be dead. Of course, they were all 
wet, and looked terrible; it was an awful scene.

Q. What did you do then? A. I  went right back 
to get in communication with Purity Farms, the 
owner of the stock.

Q. And following that, did you return to the 
stock yards? A. I did. After I tried to get in 3U 
communication with them, I returned to the stock 
yards, and then went down—

Q. Let me ask the questions. After you returned 
to the stock yards, about how long a time was 
it after you had first seen the cattle at Scranton 
that you returned to the stock yards? A. Why, it 
probably was an hour.

Q. Yes. A. Maybe a little more.
Q. And when you got down to the stock yards, 

was the. car there? A. It was. 40
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Q. Were the cattle still in it? A. They were.
Q. And what was done while you were there ? 

A. They proceeded to unload them.
Q. Who was superintending the unloading? A. 

Well, Mr. Hull was there.
Q. And what was done regarding the unload-

ing; how did they do it? A. Well, they got out all 
10 that could walk out, and some that couldn’t walk 

very good, why, they helped them out, got them 
out.

Q. In what way? A. Why, steadying them to 
get out of the car.

Q. Did you look in the car at that time? A. I 
did.

Q. Did you see any cattle dead ? A. I did.
Q. How many? A. There were eight.
Q. Eight were dead? A. Dead then.
Q. I cannot hear. A. There were eight that 

were dead then.
Q. Did they leave them in the car? A. Yes, and 

there was one other that did die; they left it 
in and it died afterward.

Q. 1 see.
The Court: Were these cows or calves that 

were dead?
The Witness: These were cows, there were 

nine cows, eight cows that were dead at that 
time; one died afterward, and theire were 
three calves that were dead at that time.

Q. And were the three calves that were dead 
in the car? A. Yes, sir.

Q. And were they left there? A. They were.
Q. Well, now, while you were there, they un-

loaded the car, didn’t they? A. Yes, sir.
Q. And where were the cattle put by the corn-

e l  pany? A. They were put in the yards.
Q. Following that, what did you do after they
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were put in the yards? A. I went right back and 
found out when I  could get my train to Purity 
Farms, and found out it went about two o ’clock, 
and I took the train.

Q. Purity Farms is located near where, Mr. — 
A. Near Titusville, New Jersey.

Q. And these cattle which you had purchased 
for the farms were being sent from New Milford 
to what place? A. To Titus— to the Purity 
Farms.

Q. And Titusville is the station? A. Titusville 
is the station.

Q. Now, after you got to Titusville, with whom 
did you communicate? A. I communicated with 
the manager of Purity Farms.

Q. What is his name? A. Chase.
Q. Did you get in touch with Mr. Lagerquist? 

A. I did.
Q. Is that this gentleman sitting here (indicat-

ing)? A. Yes, sir.
Q. At the table? A. Yes, sir.
Q.. And where did you go with him? A. Why, 

we went—I went back to New York with him. 
He came down after me and took me back to New 
York.

Q. Yes, and go where with him? A. Well, he 
had some business—

Q. Speak louder. A. He had some business 
there and then we came back to Scranton.

Q. Did you go back to Scranton with him? A. 
I did.

Q. When you got there, did you go down to the 
stock yards? A. We started to go down.

Q. Well, did you finally get there? A. Yes.
Q. And did you see the cattle ? A. We did.
Q. Will you describe their condition at that 

time to the jury? A. Well, part of them were in 
fair condition walking around; looked very gaunt
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and bad, and there was several oi them that was 
still yet staggering around some and was in bad 
shape.

Q. With reference to the time they *ame uut of 
the oar and with reference to the time that you 
saw them at Scranton after you had been to New 
fork, what was their general condition, so far as 

10 their physical condition is concerned? A. Well, 
there was not a lot of difference, of course.

Q. I don’t mean as to the difference; describe 
what that condition was as you saw it ! A. Why, 
they were very gaunt and looked very bad.

Q. Any particular thing— A. And there were 
some of them that were dazed; their eyes were 
glassy and they looked bad.

Q. And after you had been down to the stock 
yards that evening—do you know what day of the 

20 week that was? A. I think it was on Thursday, I 
think.
. Q. Thursday? A. Yes.

Q. And were the cattle able to be shipped at 
that time on to Titusville? A. No, they were not.

Q. Were they later shipped by the express com-
pany on down to Titusville ? A. They were.

Q. Did you accompany that shipment? A. I 
did.

Q. And when did they arrive at Titusville? A. 
30 They arrived at Titusville Saturday about two 

•o ’clock.
Q. That is Saturday of the same week? A. The 

same week.
Q. In which you had originally shipped them? 

A- Yes, sir.
Q. Were you present when they arrived? A. I 

was.
Q. Were you there when they were unloaded? 

A. I was.
40 Q. Who is the Adams Express Company agent 

at Titusville?
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Mr. Hartpence: Objected to as calling for 
the conclusion of this witness.

The Court: Yes.

Q. Did Mr. Chase of the Purity Farms, the man-
ager, come to the station while the cattle were 
being unloaded? A. He did.

Q. And you were there when he was there? A. 
Yes, sir.

Q. Who else was there? A. Why, the Titusville 
agent was there.

Q. What is his name?
Mr. Hartpence: I object, if your Honor 

please.

A. I cannot tell his name.
The Court: Strike that out.

Q. Do you see the man in Court you refer to? 
A. I do. *

Q. Will you point him out ? A. Right there, 
yonder (indicating).

Mr. Price: W ill you stand up?
The Witness: Sitting by Mr. Henning.

Q. Is that the gentleman (indicating) ? A. Yes, 
sir.

Mr. Price: What is your name?
Voice: Hart.

Q. Mr. Hart. Anybody else there ? A. Yes, sir. 
Q. Who else ? A. There was a veterinary there; 

I don’t know his name either.
Q. Do you see him? A. I  have seen him here 

today, I don’t—yes, no.
Q. Do you see him, Mr. Bertholf? A. I don’t 

see him here; he came in when I  did. Oh, right 
here (indicating).
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Q. Is this the gentleman (indicating) ? A. Yes, 
sir.

Q. What was the condition of the cattle as they 
were unloaded from the car? A. Why, they look-
ed hard and they were very gaunt, and there was 
four of them that were in very bad condition 
especially.

10 Q. And describe the condition of the cows gen-
erally, and especially these four? A. Weil, these 
four was—their eyes were glazed and they stag-
gered, and they weren’t able to be driven; we 
helped them down out of the cars into the yards.

Q. How far is the Purity Farms from the Titus-
ville station? A. Why, from four and a half to 
five miles, I should say; I never inquired.

Q. And these four cows of which you speak, 
how were they taken to the Farms? A. They were 

20 taken there by trucks.
Q. With reference to the calves that survived 

the shipment, what was their general condition? 
A. Why, they looked not so bad, only they was 
badly mussed up, and there was one more dead 
one at Titusville.

Q. Were you present when the cattle were 
transported from the Titusville' station to the 
Farms? A. I was.

Q. On the following day did you check uip the 
30 cattle that were there that had been transported? 

A. I did.
Q. How many cows did you find gone? A. Ten.
6. Ten? A. Yes, sir.
Q. You have referred to nine to the jury, that 

is eight which died, found dead at Scranton, and 
one which died later; what is the other one to 
which you refer? A. The other one is one that 
got away up at the Scranton—

Q. Speak louder. A. One that got away at the 
4Q Scrap ton stock yards.
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Q. In the stock yards you referred to? A. Yes, 
sir; the stock yards I referred to.

Q. And how did it get away there? A. Why, 
through an open gate. They claimed that—

Mr. Hartpence: I move to strike it out. 
Apparently this gentleman is incompetent to 
testify about that.

The Court: Only what you know yourself.
Mr. Price: I consent the last part of his 

answer be stricken out.
Mr. Hartpence: I move to strike it all out, 

your Honor.
Mr. Price: Your Honor, as a matter of fact, 

as I view it, it doesn’t make a great deal of 
difference whether they took these cattle and 
failed to deliver them, whether they died or 
not, I only wanted to let the jury know there 
was one more cattle—

The Court: Unless this witness says he 
knows of his own knowledge, I will strike 
it out.

Q. Mr. Bertholf, you don’t know of your own 
knowledge how th ^  other cow escaped, do you? 
A. I do not.

The Court: ¡Strike it out.

Q. Now, when you checked up the cattle at 
Titusville, there were ten gone? A. Yes, sir.

Q. And how many calves were gone? A. Four.
Q. From what place did you purchase these cat-

tle which were put in this car? A. Well,—
Mr. Hartpence: Objected to as immaterial.
The Court: What difference does it make?
Mr. Price: I am going to show the value 

of the cattle is all, your Honor.
The Court: Well, that may all be; but I 

don’t think that goes to show.
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Mr. Price: I beg your Ipardon?
The Court: I don’t think that goes to show, 

does it?
Mr. Price: Well, I will go into the subject.

Q. ¡You have been dealing with cattle for how 
long, Mr. Bertholf ? A. For 20 years.

IQ Q. You will have to speak louder, Mr. Bertholf. 
A. 20 years or more.

Q. And during that time you have been buying 
and selling cattle ? A. I have.

Q. Do you know the value of cattle? A. I do.
Q What kind of cattle did you find missing 

when you checked them up? A. What do you 
mean by that ?

Q. What was the general kind, Holstein or 
Guernsey, or what? A. Why, they were grade 

20 Holsteins that were checked out.
Q. And can you give us the value of the cattle ? 

A. I can.
Q. Which were missing. Will you state to the 

jury the value of the cattle which were missing?
Mr. Hartpence: That is objected to un-

less the place where the value is found to be 
is stated. It might be their value in the place 
of shipment, the value at the place of destina-
tion, or the value somewhere else. I think it 

30 is their market value at the place of shipment 
which should be the controlling factor.

Mr. Price: Very well.

Q. Do you know the market value of the cattle 
at the place of shipment? A. I do.

Q. Now, will you state the market value of 
these cattle at the place of shipment with refer-
ence to those that were missing? A. Yes, that is 
what I understand. There was one cow—

40 Mr. Hartpence: I object to that on the
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ground that these cattle were shipped ac-
cording to a shipipdng receipt by the evidence 
of Mr. Bertholf, and regardless of their mar-
ket value, the value fixed in the contract—

The Court: Is there a value fixed in the 
contract?

Mr. Hartpence: Yes, sir; the value of the 
cows and calves is fixed by tariff regulations. 10

Mr. Price: I have no objection to that; they 
were stated to be $3600. May I still press 
my question under those circumstances?

The Court: Is there any value on the par-
ticular ones?

Mr. Price: Why, no; you can’t—
The Court: Some of those shipment re-

ceipts say a value not over so much.
Mr. Price: Value here and declared by the 

shipper, $3600. 20
Mr. Hartpence: I take exception to that.
The Court: Now, what is there in the ship-7 A

ping receipts that you think fixes the value?
Mr. Hartpence: Why, I can give your Hon-

or the contract.
The Court: I know; a great long contract; 

what portion of it is there—
Mr. Price: Your Honor is not looking at 

the same paper that I have.
Mr. Hartpence: Section 2 of the livestock 30 

contract which is annexed to our answer: 
cows six months or over, $75 each; calves un-
der six months, $25 each.

The Court: Oh, yes; well, how can you get 
around that?

Mr. Price: Why, that says that the classi-
fication, maximum rates on live animals ap-
ply only when the value does not exceed the 
following.

The Court: When it exceeds the following? 40
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Mr. Price: Yes. Now, in conjunction with 
that, it gives this paper which certainly is to 
be read in connection with their livestock 
contract, and the value herein declared is the 
value upon which these cattle were shipped.

The Court: Well, I  cannot allow it now un-
til you get something further.

10 Mr. Price: Well, you will not allow the
question as to the value of the cattle I

The Court: As it stands now.
Mr. Price: Very well, I withdraw the last 

question.

Q. I show you a paper stated to be a uniform 
express receipt, and ask you by whom that was 
given to you? A. (Referring) John T. Henning, 
ning.

OQ Q. I notice that is signed at the bottom Adams 
Express Company, at the top, and at the bottom 
John J. Henning, for the company. Is that the 
Mr. Henning you pointed out here in court before? 
A. Yes, sir.

Q. And when was that given to you? A. It was 
given me after I had loaded the stock at New 
Milford.

Mr. Hartpence: Now, may I have that an-
swer?

30 Mr. Price: “ It was given to me after I
loaded the stock at New Milford.”

Mr. Price: I offer this receipt.
Mr. Hartpence: Just let me see it, will you 

please?
Mr. Price : (Handing paper to Mr. Hart- 

pence).
Mr. Hartpence: We object to its admission, 

your Honor, on the ground it doesn’t appear 
to be the complete contract entered into.

Mr. Price: If your Honor please, the ques-40
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tion in all these cases is a question of the 
value, of the declared value, at the time of the 
shipment, and the paper is the livestock con-
tract and the receipt which declares the 
value. That is the only way we can get at 
the value; that is the only place for it.

Mr. Hartlpence: That is a mere declara-
tion; but this doesn’t appear to be the live-
stock contract.

Mr. Price: Why, your Honor, they ask you 
to declare the value, and when he does it, 
that is the very thing upon which the rates 
are based.

Mr. Hartpence: That hasn’t been shown 
yet.

The Court: I will admit it.
Mr. Hartpence: I pray an exception, your 

Honor.
The Court: Take your exception. You may 

find out, if you can, what these cattle were 
worth at that time.

(Marked Exhibit P-1).

Q. Now, we will go back to the quetsion, Mr. 
Bertholf, as to the cattle that were missing. Will 
you please state to the jury the value of the 
cows which were missing, being the market value 
at the place of shipment? A. There was one cow 
I paid a Mr. DeWitt—

Mr. Hartpence: I object.
The Court: Strike it out.

Q. The question is not what you paid for it, 
but what it is worth, its market value. A. Worth 
$115.

Q. That was one of the cows that was missing? 
A. Yes, sir.

Q. What kind of a cow was that? A. It was a 
Holstein cow.
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Q. Will you continue? A. There were two cows 
that were worth $85 apiece.

Q. Two of those that were lost, you mean? A. 
Yes, sir.

Q. What kind of cows were those? A. Those 
were grade Holsteins.

Q. Will you continue? A. And there were 
10 three cows that were worth $100 a piece that were 

also grade Holsteins.
Q. Will you speak louder? A. Three cows were 

worth $100 a piece, were Holstein grades.
Q. Yes. A. And there was one cow that was 

worth $90.
Q. What kind of a cow was that, Mr. Bertholf ? 

A. Well, she was a grade Holstein.
Q. I see. A. And there was two other cows that 

were worth $95 a piece. And there was one other 
20 cow that was worth—two other cows was worth 

$90 a piece, and one other that was worth ninety- 
five.

• Q. I see. And these other cows which you de-
tailed at the end, were they grade Holsteins, too? 
A. They were grade Holsteins; yes, sir.

Q. Do you also know the value of the calves? 
A. Yes, sir.

Q. What was the value of the four calves that 
were missing? A. Why, $6 a piece.

30 Q. Now, to go back for a minute, Mr. Bertholf, 
to the time when you went down to the station, 
and notified Mr. Henning that you intended to 
accompany the train where these cattle were go-
ing: Did you so intend? A. Sir?

Q. Did you so intend to aceompanv the train? 
A. I did.

Mr. Hartpence: Objected to as immaterial 
and irrelevant.

The Court: Oh, I  shall allow that; proceed.
Mr. Hartpence: I  pray an exception to your 

40 Honor’s ruling.
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The Court: Take your exception.

Q. I intended to ask you, Mr. Bertholf, about 
the remainder of the cattle; you have detailed the 
value of those that were missing or died. Give us 
some idea about the condition of the remaining 
twenty? A. Well, their condition was very bad; 
they were very gaunt. 10

Q. Of course, that doesn’t mean a great deal to 
the jury. Tell us a little more in detail. I per-
sonally don’t know anything about cattle and pos-
sibly the jury doesn’t. A. As to their value, I 
consider them worth—

Mr. Hartpeiice: I object, your Honor, to 
his stating what he considered they were 
worth unless he first shows that he is compe-
tent to state to what extent they were dam-
aged, if at all damaged. 20

The Court: Yes, he must show that.
Mr. Hartpence: And furthermore, the 

question of what their condition was has only 
been elucidated so far at the time they were 
actually delivered; as to whether they fully 
recovered thereafter or not—now, if it is 
value that is going to show anything at all 
on that, it would be the condition in which 
they finally arrived, the way of recovery.

Mr. Price: A  man who has been dealing 30 
with cattle for twenty years knows the value 
and if he saw these remaining twenty, and 
he wanted to buy them, and saw them un-
loaded, he could state their value then.

Mr. Hartpence: They may recover in a
few days.

The 'Court: The jury is entitled to know 
the condition of the cattle when he saw them 
there before he expresses an opinion as to 
the value. 40
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Q. Mr. Bertholf, will you describe with particu-
larity the condition of the cattle, of the remain-
ing twenty, as they were taken off the car? A. 
Well, they weren’t worth—

Mr. Hartpence: No.

Q. No. Now-listen. The Court has told you 
10 you cannot state the market value until you first 

.mow their real condition. Now, won’t you de-
scribe their condition in detail at the time they 
were unloaded from the car? A. Well, they were 
very—in very bad condition; they were very gaunt 
and looked very badly.

Q. In what way? A. In every way.
Q. Well, that doesn’t tell us anything. A. Their 

eyes looked bad and their condition was gener-
ally very bad.

20 Q. And with reference to the time when you 
saw them unloaded from the car, what would you 
have considered their value in the open market 
at the place of shipment?

Mr. Hartpence: Objected to as immaterial 
and irrelevant. They are suing now for the 
value of the cows and calves that were en-
tirely lost to them. They are also suing for 
damage to other cattle. Now, the damage to 
that cattle is not to be measured by their con- 

30 dition at the time they reached the end of 
their journey; but, so far as we know, they 
may have entirely recovered thereafter. So,

' it seems to me, before he can express any 
Opinion as to a deterioration in value, he must 
show the condition to which they ultimately 
arrived, and then he might perhaps say that 
they could go no farther in the way of re-
covery, and in my opinion then they were 
only worth so much money. I suppose that 

4Q might then be competent.
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Mr. Price: This company took a number 
of cows and delivered to’ us in a certain very 
bad condition. I had in mind that this gen-
tlemen could testify as to what in his opinion 
was the market value at the time they were 
delivered, and I intend to supplement that 
by those who treated them thereafter.

The Court: I think the question is what the 
permanent condition of those cattle was.

Mr. Price: Well, isn’t a step in showing 
a permanent condition, showing the condition 
and the value at the time they were unloaded?

The Court: I do not think so. You may 
show the condition at the time, but not their 
value.

Mr. Price: All right, sir; I take an excep-
tion.

The Court: You may show their condi-
tion.

Cross Examination by Mr. Hartpence:
Q. In addition to this paper marked P-1, Mr. 

Bertholf, at the time this loading of the car was 
completed and the shipment was made, you also 
signed this other paper that I show you, didn’t 
you? A. (Referring) I did; yes, sir.

Q. And this is your signature, E. D. Bertholf? 
A. Yes, sir.

Q. And just above it is John F. Henning, is that 
right? A. Yes, sir.

Mr. Hartpence: I will ask that that be 
marked for identification.

Mr. Price: No objection. I have a copy 
that is not quite as badly mutilated as that.

Mr. Hartpence: Yes, if we could use a copy, 
because that is the original.

Mr. Price: I think when it comes time to 
read the original, you may show it to the
jury.
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(Marked Exhibit D -l for identification).

Q. New Milford is in Pennsylvania, isn’t it, Mr. 
Bertholf? A. Yes, sir.

Q. Titusville is in New Jersey? A. (Nodding 
head) Yes.

Q. You finished loading car, I understood you 
10 to say, about half past three! A. Half past four.

Q. About half past four. And did you load the 
car all by yourself? A. No, sir.

Q. Who else assisted you? A. Mr. Ralston.
Q. What is his name? A. Mr. Ralston.
Q. Who was Mr. Ralston? A. He is a resident 

of our place; he is here in court.
Q. And he was employed by you to do that ? A. 

Yes, sir.
Q. Then you and Mr. Ralston together loaded 

20 the car? A. We did.
Q. And I understood you to say that the car 

was then standing on a railroad siding? A. It 
was at the stock yards, New Milford.

Q. At the Delaware, Lackawanna & Western 
stock yards, is that right? A. Yes, sir.

Q. At New Milford? A. Yes, sir.
Q. And had you previously driven your cattle 

into the stock yard? A. Yes, sir; before we loaded 
them.

80 Q. Yes. How long before? A. Oh, perhaps a 
half hour.

Q. Then you loaded them right from the stock 
yards? A. Yes, sir.

Q. It was after you had loaded the car with the 
assistance of Mr. Ralston that you received these 
two papers, P-1 and D-l for Identification from 
Mr. Henning, isn’t that correct? A. Yes, sir.

Q. And at that time you stated to Mr. Henning 
how many cows and how many calves you had put 

40 in the car, didn’t you? A. Yes, sir.
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Q. And it was from that information that you 
gave him that he made up these two papers, P-1 
and JJ-1, isn’t that right? A. Yes, sir.

Q. After you and Mr. Ralston finished the load-
ing of the car, you say there was plenty of room
in the car? A. Yes, sir.

Q. You mean by that that the cattle had room to 
move around in? A. Plenty of room; yes, sir. ID

Q. It was an extra large car, I  understood you 
to say? A. It was.

Q. I understood you to say that there was one 
door of the car left open: which door was that, Mr. 
Bertholf? A. Well, it wasn’t left open, but it was 
left not sealed.

Q. Oh, left unsealed? A. The end.
Q. Now, which end? A. The end door.
Q. Which end? A. The end next to the car that 

I supposed was the car that was going to be in— 20 
Mr. Price: You will have to speak louder,

Mr. Bertholf.
The Witness: The end next to the baggage 

car as we come—

Q. Yes. Was there a door in each end? A. 
Yes, sir; there was a door in each end.

Q. Now, what direction is Scranton from New 
Milford, east, west, north or south ? A. It is south.

Q. South from New Milford to Scranton? A. 30 
Yes, sir.

Q. And the door which was left unsealed, was 
that the north or south end? A. The south end.

Q. It was closed, as I  understood you to say, 
but left unsealed? A. Left unsealed, yes.

Q. Now, the other doors were sealed, weren’t 
they? A. I suppose they were.

Q. And by whom were they sealed? A. By 
John J. Henning.

40
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Mr. Price: Speak a little louder, Mr.
Bertholf.

The Witness: By the agent Henning.

Q. Henning? A. Yes.
Mr. Hartpence: I move to strike out the 

agent as being a mere conclusion of the wit- 
10 ness.

Q. And when did he do that, Mr. Bertholf? A. 
He done that after I had been down and he had 
made out my contract, and I had signed up.

Q. You told him then the car was ready for 
sealing, did you? A. Yes.

Q. And did you go down with him when he 
sealed the door? A. Yes, sir; and I went right up 
with him, and went right on to my home.

20 Q. And all that was done under your direction? 
A. Sir?

Q. That was all done under your direction? A . 
Yes.

Mr. Price: I cannot hear your answer, Mr. 
Bertholf, and the jury cannot hear a word of 
it.

The Witness: Done under my direction.

Q. Yes. A. Yes.
80 Q- And then after he had done that, you went on 

home, is that correct? A. I did.
Q. Now, these other cars that you have shipped 

cattle in on other occasions, you say had slat sides? 
A. Yes, and iron—iron up to the upper part of the 
car, to give air space.

Q. They gave an opening between the slats or 
boards, is that right? A. Yes.

Q. When had you ever shipped cattle before 
that in such a car as that? A. I had shipped up 

40 to the Purity Farms.
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Q. When? A. Well, at different times before 
that.

Q. Over that same railroad ? A. The same rail-
road, the same route.

Q. And when you shipped your cattle to Purity 
Farms before, or to anyone else, using those slat 
cars, did you always ship by express or sometimes 
by freight? A. I had shipped by freight, but by jo  
express when it was required of me, or asked of 
me.

Q. Yes. And sometimes—
Mr. Price: What was the last part of that 

answer?

Q. —by express ?
The Witness: I say that I shipped by ex-

press when it was asked o f me or required, 
and other times by freight. 20

Q. By freight. That was according to the di-
rections that you received then from the person 
to whom you were shipping? A. Yes, sir.

Q. Isn ’t that correct? A. Yes, sir.
Q. If they said ship by express, you would ship, 

by express? A. Yes, sir.
Q. And if they said ship by railroad freight, 

you shipped by railroad freight? A. I did.
Q. But you shipped in each instance right from gn 

that same stock yard at New Milford? A. Sir?
Q. But in each instance you shipped right from 

that same stock yard at New Milford? A. Not al-
ways, no; I shipped from others.

Q. I mean, when you had shipped from New 
Milford, A. Yes, sir.

Q. You always shipped from that same stock 
yard? A. Yes, sir; we only have the one.

C). When had you shipped to the Purity Farms 
before this occasion any cattle by way of the 4Q
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Adams Express Company'? Do yon recall? A. I 
had— why, I can’t give you the dates, but I had 
shipped several loads to the former manager of 
the Purity Farms, Mr. Moore.

Q. Well, within what time? A. Oh, within— 
well, anywhere from two to five years. I  had 
shipped there at previous times.

10 Q. Previous to this occasion? A. Yes.
Q. Now, can you tell, approximately, Mr. Bert- 

holf, how long it was before this particular ship-
ment that you are now concerned in, how long be-
fore that it was that you had made your next pre-
vious shipment by the Adams Express Company 
to the Purity Farms? A. I couldn’t say positive, 
no; not at present.

Q. Well, had it been several years? A. No, it 
hadn’t been several years, but perhaps a year and 

20 maybe not.
Q. You mostly shipped by railroad freight, did-

n ’t you? A. Why, no, not mostly; perhaps half 
of the time.

Q. When you shipped by railroad freight from 
New Milford with whom did you make your ar-
rangements for the cars and for the shipping re-
ceipts? A. With the—

Mr. Price: I  object as immaterial. W e are 
dealing with this one particular case, what 

30 happened at this time; it is quite immaterial.
The Court: I think you are right about that; 

I sustain your objection.
Mr. Hartpence: I beg your pardon.
The Court: I sustain the objection. What 

difference does it make?
Mr. Hartpence: I will ask an objection to 

your Honor’s ruling.
The Court: Take your objection.

40
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Q. Have you ever had any transactions with 
Mr. John F. Henning before this shipment?

Mr. Price: I object.
The Court: I will allow that.
Mr. Hartpence: Will you repeat it, Mr. 

Stenographer?
(Question read by the Stenographer).

A. I had.
Q. And with railroad freight shipments or ex- -̂ o 

press company shipments?
Mr. Price: I object as immaterial.
The Court: I will allow it.

A. With both.
Q. When you made your shipments by railroad 

freight, you made your arrangements with Mr. 
Henning, didn’t you? A. I  did. ,

Q. The railroad station at New Milford was 
the D. L. & W. station, wasn’t it? A. It is. „a  

Q. Why was it, Mr. Bertholf, that you directed 
Mr. Henning not to seal that north end door?

Mr. Price: Objected to as immaterial.
The Court: I will allow that.

A. Because I thought I could look after the stock 
in better shape.

Q. At the time that you signed and accepted 
this livestock contract, D-l, you also signed this 
portion of it marked attendant’s contract, didn’t 
you, Mr. Bertholf? A. I did.

Q. That is your signature also, E. D. Bertholf?
A. Yes, sir.

Q. And you were furnished transportation by 
the railroad company as an attendant, were you 
not?

Mr. Price: I object unless he—

Q. In accordance with that section of the con-
tract? . an

Mr. Price: I object unless he limits his 4U
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question as to what is meant by furnishing 
transportation so far as the physical con-
veyance is concerned, it didn’t take place. 

The Court: I will allow that.
Mr. Price: Well, may the witness under-

stand the question, that is all. It might mean, 
were you given a ticket, or were you actually 

10 conveyed. We are entitled to know what 
question is being asked.

Mr. Hartpence: Well, I will insert the word 
“ free” .

Mr. Price: That doesn’t help it any.
The Court: You may answer it one way 

or the other.
Mr. Price: Exception.
The Court: Yes.

A. Well, I was given transportation.
20 Q. You didn’t have to pay for any ticket to 

accompany the shipment? A. No, sir.
Q. And it was your intention to ride in one of 

the passenger coaches of train Number 28, was it 
not? A. Yes, sir.

Q. And the north end door was merely left un-
sealed so that you could go in from time to time 
to look after the stock, is that right? A. Yes, sir. 
sir.

Q. This train Number 28, I understood you to 
30 say, leaving at 6:12 p. m., was an old-time train? 

A. Yes, sir, I think so;.it has been there a long 
time.

Q. Yesrit had run for a good' while, hadn’t it? 
A. Yes, sir.

Q. You had often ridden on it yourself, had you? 
A. Yes, sir.

Q. And it was a local from New Milford into 
Scranton, wasn’t it? A. Yes.

Q. Do you know how far it is from New Mil-
ford to Scranton ? A. 42 miles they claim.

40 Q, And do you know what the running time of
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that train Number 28 was between the two points 
of New Milford and ¡Scranton? A. Why, not ex-
actly, no.

Q. But you did1 get in that evening about half 
past eight, did you? A. 'Yes, sir; practically that 
time $ sometimes—

Q. When you reached Scranton you found that 
the car with your cattle in it had already preceded 
you, did you not? A. Yes, sir.

Q. And it was there? A. Yes, sir.
Q. You had just about time to get on that pas-

senger train and1 go on with it when you reached 
the station, didn’t you, Mr. Bertholf? A. I  did.

Q. It was just pulling into the station, I under-
stood you to say? A. Yes, sir.

Q. You had purchased these cows just prior to 
the time of shipment, had you? A. Yes, sir.

Q. For the Purity Farms? A. Yes, sir.
Q. When you speak of grade Holstein, what do 

you mean by grade Holstein? Well, they are 
graded up from different cattle with a Holstein 
bull, and have what we call grade; lots of times 
a thoroughbred bull, and—

Mr. Price: Keep your voice up, Mr. Bert-
holf.

A. ( Continuing) —lots of times a thoroughbred 
bull and a grade cow of some other stock; some-
times it is a Holstein and sometimes others.

Q. Did you examine the pedigrees of these dif-
ferent cattle at the time you bought them? A. 
I did not.

Q. And on what do you base vour statement 
that they were graded Holstein? A. On their 
color practically.

Q. A  mere matter of your judgment; is that 
right? A. Yes, sir.

Q. Wbat sort of a truck was it that you took 
the four cattle over from Titusville station to the

10

20

30

40
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Purity Farms'? A. An automobile truck.
Mr. Price: Keep your hand down.
The Witness: Sir?
Mr. Price: I cannot hear you if you have 

your hand up.
The Witness: An automobile truck.

10 Q. And belonging to whom? A. Belonged to 
the Purity Farms— truck.

O. It was the Puritv Farms truck, wasn’t it? 
A. Yes, they had men with it.

Q. It had a rack up on the sides for the pur-
pose of carrying cattle? A. It did.

Mr. Hartpence: That is all, your Honor.

Redirect Examination by Mr. Price:
Q. You were shown D-l for identification by the

20 defendant, and they directed your attention to the 
signature of John F. Henning. I direct your at-
tention to the fact that that says, “ Adams Ex-
press Company, by John F. Henning, Agent,”  
and1 ask you if that John F. Henning who signed 
that as agent is the same John F. Henning you 
pointed out in court here? A. It is.

Q. And it is the same John F. Henning whom 
you informed that you intended to accompany the 
cattle? A. It is.

30 Q. Is it the same John F. Henning who in-
formed you that the cattle would be put on and 
attached to train Number 28? A. He is.

Q. What was1 the condition of the cattle at the 
time you put them in this car? A. They were in 
good condition.

Q. Any sick? A. No, sir.
Q. Had the car been attached to the train Num-

ber 28, which you were to take also, would you 
prior to leaving New Milford have looked at the 
cattle ? A. I would have.

40 Mr. Hartpence: That is objected to as im-
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material, irrelevant and incompetent, and 
merely speculative.

Mr. Price: I have a right to show what the 
intention was.

The Court: He said he got there when the 
train was just about moving out.

Mr. Price: Well, the car had been taken 
away. • 10

Q. You say the train was just coming into the 
station when you got there? A. Yes, sir.

The Court: What do you say, as you got 
there ?

The Witness: The train pulled in.
The Court: When you got to the station!
The Witness : Yes, sir.

Q. The train pulled in as you got to the sta- 
tion? A. Yes, sir.

Q. And on our trip to New Milford, had you 
accompanied the cattle—

Mr. Hartpence: One moment, please. Your 
Honor, I do not know, whether there is any 
ruling made on my objection or not. I only 
want to get the record straight, to Mr. Price’s 
previous question. I do not know whether 
Mr. Bertholf answered it or not.

The Court: As I understand the evidence o q 
stands, it is this: That the train pulled in as 
he came to the station.

Mr. Hartpence: Yes, but the question was 
what he intended to have done. My objection 
to that was it was merely speculative.

The Court: Yes, I sustain your objection.
Mr. Price: Isn’t that as much his inten-

tion as his intention to accompany the carT 
Only one way the man could have looked after 
the cattle. 40
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The Court: I may have heen mistaken in 
allowing you to put that testimony in.

Mr. Price: Then I will continue to ask
• another one.

The 'Court: Two wrongs do not make a 
right, Mr. Price.

10 Q. On your trip to New Milford, had you ac-
companied these cattle, you spoke o f the fact that 
the train would have stopped at the stations inter-
vening between New Milford and'Scranton, is that 
so? Had you accompanied the cattle as provided 
for in the contract, would you have inspected the 
cattle? A. I would.

Mr. Hartpence: I object to that.
The Court: Yes. Strike it out. I do not 

think what he could have done is a question, 
20 but whether he would have done it. It is too 

speculative; and whether there was an oppor-
tunity for it.

Q. You have ridden on this train 28 that you 
speak of from time to time? A. Yes, sir.

Q. It stops at these stations as it goes through? 
A. It does.

Q. Had you accompanied or gone on the train 
which accompanied the cattle as originally in- 

30 tended, could you have got off at the stations and 
examined the cattle ? A. I could have.

Mr. Hartpence: Objected to as immaterial 
and speculative.

The Witness : I could have.
The Court: I will allow that.
Mr. Hartpence: Exception.
The Court: Note your objection.

Q. And in accompanying the cattle, is that what 
you would have done ? A. It is.

Mr. Hartpence: I object on the same 
ground.
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Mr. Price: Now we were given an oppor-
tunity to accompany these cattle under the 
express intention—our theory of this case is 
that they removed the car from our control 
'by not letting us accompany it. If the con-
dition of the cattle had become bad, we would 
have attended to them enroute.

The Court: You may show what he would in * 
have done if he had been there.

Mr. Price: I think I have covered that.
Mr. Hartpence: Your Honor sustains my 

objection?
The Court: I will allow him to prove what 

he could have done if he had been there; 
whether he would have done it, that is an-
other matter.

Q. Mr. Bertholf, with reference to the stop- 20 
ping of this train Number 28, had the cattle gone 
on that train and you had accompanied it, what 
could you have done with reference to relieving 
any disability among the cattle had you discov-
ered it? A. During the route?

Mr. Hartpence: That is objected to as im-
material.

The Court: I  shall allow that;
Mr. Hartpence: Objection.
The Court: Note your objection. 30
The W itness: Why, I should have had the 

stock taken off the train and stopped and 
looked after them.

Q. In this particular case, you received orders 
to ship these cattle by express, is that correct? A.
Yes, sir.

Q. From the plaintiff? A. Yes, sir.
Mr. Price: Cross examine.

40
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R e c r o s s E x a m i n ati o n b y M r. H a r t p e n c e:
Q. A t t h e ti m e t h at y o u h a d y o u r c o n v e r s a ti o n 

wi t h M r. H e n ni n g, w h e n y o u r e p o r t e d t o hi m t h a t 
t h e l o a di n g of t hi s c a r w a s c o m pl e t e, c o m pl e t e d, 
a n d t h at y o u w e r e g oi n g al o n g wi t h i t, y o u t ol d 
hi m t h at it w a s n o t y o u r i n t e n ti o n t o g o i n t o t h e 
c a r u n til y o u g o t t o S c r a n t o n, di d n’ t y o u, M r. 

1 0 B e r t h olf ? A. N o, si r. ✓
Q. Y o u di d n o t ? A. N o, si r.
Q. A s a m a t t e r o f f a c t, i t w a s n o t y o u r i n t e n-

ti o n t o g o i n t o t h e c a r u n til y o u g o t t o S c r a n t o n, 
w a s it ? A. I t w a s m y i n t e n ti o n t o l o o k af t e r t h e 

c a r, s e e t h a t t hi n g s w e r e ri g h t.
Q. N o w, af t e r y o u l ef t t h e c a r a b o u t h alf p a s t 

f o u r, w h e n y o u s a y y o u fi ni s h e d l o a di n g a n d w e nt 
" b a c k h o m e — A. I w e n t t o t h e st a ti o n.

Q. N o, I m e a n af t e r y o u h a d fi ni s h e d y o u r l o a c h 
2 0  i n g a n d h a d g o n e b a c k h o m e, af t e r y o u h a d g o n e 

t o t h e s t a ti o n a n d y o u a n d M r. H e n ni n g h a d g o n e 
d o w n t o t h e c a r, I u n d e r s t o o d y o u t o s a y t h a t y o u 

t h e n w e n t o n h o m e ? A. I di d.
Q. N o w, af t e r y o u w e n t h o m e, at t h at ti m e y o u 

di d n’ t g o b a c k a g ai n t o t h e c a r u n til y o u w e n t b a c k 
t o t a k e t h e t r ai n a b o u t si x o’ cl o c k, di d y o u ? A. I 

di d n ot.
M r. H a r t p e n c e: T h a t i s all. 

g Q B y M r. P r i c e:
Q. N o w, I a s k y o u, M r. B e r t h olf, h a d y o u a c-

c o m p a ni e d t hi s t r ai n N u m b e r 2 8, w h a t di d y o u i n-
t e n d t o d o wit h r ef e r e n c e t o i n s p e c ti n g t h e c attl e 
d u ri n g t h e ti m e i t w a s t r a v eli n g b e t w e e n N e w 

M ilf o r d a n d S c r a n t o n ?
M r. H a r t p e n c e: T h a t i s o bj e c t e d t o a s i m-

m a t e ri al a n d i r r el e v a n t.
T h e C o u r t: I t hi n k y o u h a v e o p e n e d i t u p.

4 0   Q. N o w, y o u m a y st a t e t h at.
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Mr. Hartpence: I  pray an abjection.
The Court: Note your objection.

Q. What would you have intended to do with 
reference to inspecting the cattle between New 
Milford and Scranton? A. Why, I intended to have 
gotten off the .train at the stations as it stopped, 
or I could have gone through the baggage car. * 0̂

Q. Did you so intend to do? A. I  did.
Mr. Hartpence: That is objected to.
The Court: Yes.
The Witness: Yes, sir.

C h a r l e s  F. Ch a s e , called as a witness on behalf 
of the plaintiff, being first duly sworn, testified as 
follows: 2q

Direct Examination by Mr. Price:
Q. Mr. Chase, where do you live? A. I  live at 

Purity Farms, Pennington, New Jersey.
Q. You will have to speak a little louder and a 

little slower, sir. A. All right, sir.
Q. How long have you lived there? A. About

19 months.
Q. And by whom are you employed? A. By the 

company.
Q. Purity Farms? A. Purity Farms. w
Q. In May, 1918, were you employed by the

Purity Farms ? A. I  was.
Q. Do you recall a shipment of cattle arriving 

there on ¡Saturday morning, following May 21st, 
1918? A. I  do.

Q. Were you present when the cattle were un-
loaded? A. I  was.

Q. Who is the Adams Express Company agent
at Titusville ? . ¿o

Mr. Hartpence: That is objected to as in- w
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competent, merely calling for a conclusion. 
This witness hasn’t shown he is competent to 
say who the agent is.

The 'Court: Objection sustained.

Q. Whose signature is on the piece of paper I  
show you I

10 Mr. Hartpence: Objected to on the ground
that the paper shows for itself.

The Court: It will show for itself.

A. Why—
Q. Just a minute; you needn’t answer the ques-

tion. By whom was this paper given to you which 
I show you? A. (Referring) By Mr. Hart.

Q. Do you see Mr. Hart in the court room? A. 
I do.

20 Mr. Price: Will you stand up, Mr. Hart?

Q. Is that the gentleman you refer to? A. Yes, 
sir.

Q. And where is he stationed? A. Titusville.
Q. What part o f  Titusville? A. Where is he 

stationed?
Q. Yes. Where is his business; what does he 

do? A. He is the station agent at Titusville.
Q. And I show you a paper marked Erik Lager-

30 quist, to Adams Express Company, which you say 
has been signed by Mr. Hart.

Mr. Hartlpence: I object to that, if your 
Honor please. He made no such statement. He 
said it was handed to him by Mr. Hart.

Q. Was that signed by Mr. Hart? A. I believe 
it was.

Q. Do you know? A. I am quite positive.
Mr. Price: I offer it in evidence.
Mr. Hartpence: That is objected to as im-

material and irrelevant and incompetent. Mr.40
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Hart hasn’t been shown as anyone author-
ized by the Adams Express Company. He is 
the station agent at Titusville according to 
this witness.

The Court: Mark it for identification.
(Marked Exhibit P-2 for Identification.)

Q. Were you present when these cattle were 
unloaded, Mr. Chase? A. I was.

Q. Who else was there? A. I think Dr. Herker 
was there.

Q. Is this Dr. Herker who was pointed out in 
court before? A. Yes, sir.

Q. Who else ? A. Mr. Hart was there, and there 
was another gentleman there that came from Tren-
ton. I don’t know what his name was.

Q. Well, who was Dr. Herker? A. He is a veteri-
nary of Trenton, New Jersey. 20

Q. Were the cattle unloaded before or after Dr. 
Herker came?' A. After Dr. Herker came.

Q. Was there any statement made to you by Mr. 
Hart as to why they wanted to wait until after he 
came ? A. I believe there was.

Q. What was that? A. I believe they said we 
couldn’t unload them until somebody came up 
from Trenton to look them over.

Q. And who made that statement? A. I think 
Mr. Hart, if I ain’t mistaken. 30

Q. And the cattle when unloaded were unloaded 
in what manner? A. Why, they were run up to 
the cattle pen, the same as usual, and we took them 
all off. We had quite a job taking two or three 
of them off; we had to assist them a little, but we 
finally got them off in pretty good shape.

Q. Were the cattle which Mr. Bertholf has de-
tailed had died at ¡Scranton, were they in the car 
at that time? A. There were no dead cattle in 
the car, I think, at that time. 40
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Q. The cattle which you took off were taken 
where, Mr. Chase ? A. They were taken to the 
Purity Farms.

Q. Did you accompany the transportation of 
these cattle ? A. I did.

Q. Concerning the calves, what was done with 
them ? A. They was taken to the Purity Farms.

10 Q- And what was the condition of the cattle 
as they were unloaded from the car? A. They were 
very stupid, they were in bad condition and very 
stupid.

Q. And detail to the jury a little more just what 
their condition was as indicated by their appear-
ance? A. Well, they were cows that—I don’t know. 
I can’t tell you just exactly; but they were in very 
stupid condition. There was four of them really 
paid no attention to you at all and they wouldn’t

20 even try to eat. We had to get a truck, sent over to 
the farm and get a truck and load four of them 
in the truck in order to get them home. They were 
in a weak condition that they couldn’t walk.

Q. How about the ability to walk of those that 
you didn’t take over? A. Well, we got them over 
there, but some of them were rather weak.

Q. With reference to their appearance, as to 
whether they appeared— A. They were very 
gaunt.

30 Q. How did their eyes look? A. Very glassy.
The Court: What do you mean when you 

say they were very gaunt?
The Witness: Shrunk up.
The Court: Lack of food?
The Witness: Yes, you might say lack of 

food and water.
The Court: All right. Proceed.

Q. You are manager of the Purity Farms? A. I 
am.40
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Q. And were manager in 1918? A. Yes, sir.
Q. Did you observe these cattle after their ar-

rival at the Purity Farms? A. Did I what?
Q. Observe them after they arrived at Purity 

Farms ? A. I did.
Q. Did you continue to observe them during the 

time that 'they were retained there ? A. I did.
Q. Describe to the jury with reference to the in - 

twenty cattle which came down to Titusville, what 
their condition continued to be as to permanency?
A. Why, their condition, the dairy cows were 
ruined, that is, for dairy purposes.

Mr. Hartpence: I move to strike it out as 
incompetent, your Honor. I do not think this 
witness has been qualified.

The Court: Not yet.
Mr. Price: What did you say, your Honor?
The Court: He hasn’t qualified as an ex- 20 

pert.

Q. You are the manager of the Purity Farms, 
you say, Mr. Chase? A. I am.

Q. And have been handling cows how long? A.
I suppose along for the last 17 or 18 years.

Q. Have you had experience in the care of cows 
during that time? A. Yes, sir.

Q. Have you had experience in the value of 
cows with reference to their milk production? A. 30 
I have.

Q. And over what period does that experience 
extend, the same period? A. Yes, sir.

Q. Now, I  ask you from a ¡standpoint as' to the 
(permanency of their condition, what have you to 
say about that?

The Court: You may cross-examine as to 
his qualifications, if you desire.

Mr. Hartpence: I do not desire to cross ex-
amine, your Honor. 40

The Court: Proceed.
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Q. You may proceed; you may answer the ques-
tion. A. The question again, please?

Q. The question is, what was the permanent 
impaired condition of these cattle?

Mr. Hartpence: If your Honor please, I ob-
ject to that.

Mr. Price: I withdraw it.

Q. What was the permanent condition of these 
cattle after they arrived at the farm and had been 
there for some time, so that the condition as you 
observed it was the permanent one? That is what 
I want to get at.

Mr. Hartpence: I object to it as immaterial, 
irrelevant and incompetnet. I did not object 
to the question as to what—Mr. Price put it 

©q  before—what he observed.

Q. What did your observation show to be the 
permanent condition of these cattle?

Mr. Hartpence: I object to that on the same 
ground. What it shows to be the permanent 
conditon.
' The Court: This question is what the condi-

tion of the cattle was when they came there, 
and how long that condition continued.

Mr. Price: The reason I asked that ques-
tion was your Honor intimated that was the 
crux of the matter. Does your Honor strike 
out the question I just asked?

The Court: Yes. Find out the condition of 
the cattle.

Q. What was the condition of the cattle follow-
ing the time they were transported from Titus-
ville down to the farm? A. Why, the condition of 
the cows were very (poor for dairy purposes.

48 n T<? the Purity Farms engaged in the handling
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of cows for dairy purposes? A. They are.
Q. With reference to their value since their per-

manent condition became apparent as you ob-
served, what, in your opinion, was the percentage 
of decrease of value o f these cattle by reason o f 
their condition?

Mr. Hartpence: Objected to as immaterial, 
irrelevant and incompetent.

The Court: How are you fixng it? He 
didn’t see them before.

Mr. Price: I can fix it with reference to the 
question of a cow in good health under these 
conditions, and with reference to the condition 
in which he saw them.

The Court: Well, I  think your question is 
improper as it stands now.

Mr. Price: Your Honor, may I ask, on a 
question of the qualification of the witness, 
you mean?

The Court: No. You are not showing any-
thing the jury can gauge his testimony by.

Q. Well, I will put it this way: Describe to the 
jury the milk production of these cattle which 
had been damaged? A. I don’t  think they aver-
aged over eight quarts a piece.

Q. What would a cow, a Holstein grade cow, in 
good condition, average?

Mr. Hartpence: That is objected to as im-
material and irrelevant. Because any Hol-
stein cow might give any certain amount of 
milk wouldn’t show these cows gave that 
amount of milk.

The Court: I think it is an element to con-
sider.

Q. You may answer.
Mr. Hartpence: I pray an objection.
The Court: Take your exception.

10

20

30

40
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A. They should give at least twelve quarts.
Q. Mr. Bertholf has detailed the value of these 

ten cows which were lost is $974, averaging very 
close to $97 a (piece. With reference to the re-
mainder of the cattle which were brought to the 
farm and which you have detailed the condition 
of, what, in your opinion, was their average mar- 

10 ket value since thei rimpaired permanent condi-
tion became apparent?

Mr. Hartpence: Objected to as immaterial, 
irrelevant and incompetent. This witness has 
not shown that he is qualified to express an 
opinion in that respect, and the recital of the 
evidence of the previous witness is not put 
in the form of a hypothetical question.

The Court: No. I do not think he has 
shown any knowledge at all as to the value of 

20 the cattle. He has handled cattle.
Mr. Price: When I started to qualify him, 

if your Honor please, they said they had no 
question as to his qualifications.

Mr. Hartpence: I said I had no cross-exam-
ination.

Q. Have you knowledge as -to the value of cat- 
- tie, Mr. Chase? A. Yes, sir.

Q. And upon what is that based ? What experi- 
80 ence have you had? A. Well, I have had experi-

ence f:or the last seventeen or eighteen years.
Q. Doing what? A. Handling cattle.
Q. Have you bought and sold them? A. I have.

Mr. Price: Now, do you want to cross- 
examine as to his qualifications?

Mr. Hartpence: No.
Mr. Price: Now, I ask the previous ques-

tion; will you read it, Mr. Stenographer, 
please ?

(Question read by the Stenographer).

/
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Mr. Hartpence: I make the same objection, 
your Honor.

The Court: Objecton sustained. You may 
tell us what, in your opinion, the cattle were 
worth when they came there, and then find 
out what change there was in their value later 
on, whether they became less valuable, or 
what. Then, of course, you would have to 10 
connect that up with what caused the change 
in value.

Mr. Price: Certainly.

Q. You observed the cattle, Mr. Chase, when 
they were unloaded from the car? A. I did; yes, 
sir.

Q. What, in your opinion, was the average mar-
ket value of those cattle when they were unloaded?

Mr. Hartpence: Objected to as immaterial 20 
and irrelevant.

The Court: I will allow that.
Mr. Hartpence: I pray an objection.
The Court: Yes.

A. Four of them really wasn’t worth their hides.
Q. The four were not really worth their hides?

A. No.
Q. Which four do you refer to? A. That is the 

four we had to take home in the automobile. 30
Q. Yes. Now, with reference to the others? A. 

Well, I  don’t think the others was worth over $80 
a piece, take them as they ran.

Q. As they ran, yes. Now, you continued to 
observe these cattle after they were brought to the 
farm, did you not? A. I  did; yes, sir.

Q. Will you. state to the court and jury what 
your opinion was as to the value of these cattle 
after they had been there at the place for a con-
siderable length of time? 40
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Mr. Hartpence: Objected to as immaterial, 
irrelevant and incompetent, if your Honor 
please. It may be shown what they did and 
what the condition became and then it is a 
question for the jury.

Mr. Price: This man has a right to pass 
upon the condition of these cattle after it be-
came apparent. Then he may express his 
valuation.

Q. Did the condition of these cattle which were 
brought to the farm improve any? A. A  little.

Q. To any great extent or not? A. Not to any 
great extent; no.

Q. What, in. your opinion, was the increase in 
value, if any, of those cattle after they had been 

2Q treated at 'the farm? A. There wasn’t any real—
Mr. Hartpence: Objected to as immaterial 

and incompetent. I pray the same objection, 
your Honor.

The Court: I will allow that; you may an-
swer that.

A. There wasn’t any really; they were a loss to 
us, because they didn’t pay for themselves.

Q. And you say there was no increase over the 
average of $85? A. I don’t think there was; no.

The Court: What do you do, raise milk or 
sell cattle?

The Witness : No, we make certified milk.
The Court: Make certified milk?
The Witness: Yes, sir.
The Court: Did you keep these cattle sepa-

rate from the other cattle or mingle them in?
The Witness: Why, we mingled them in, 

I guess, after they had been there three or 
four weeks, probably two or three weeks; it 

49 would depend on the condition of the cows.
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The-Court: Anything further, Mr. Price?
Mr. Price: I think not.

Cross Examination by Mr. Hartpence:
Q. What became of those four, Mr. Chase, that 

you referred to that you thought were in the worst 
condition of the lot ? A. Well, we kept them along, 
and finally disposed of them in three or four in 
months time.

Q. You kept them for three or four months?
A. Yes.

Q. Then you disposed of them? A. What do you 
mean? A. W e sold them to the dealers in Tren-
ton.

Q. Milk dealers? A. Beef dealers, you know; 
mostly Jews they are.

Q. How much did you get for them, do you re-
member? A. I don’t just remember, no. 20

Q. Well, what was their condition so far as-— A. 
Those four, they didn’t improve of any amount.

Q. Well, you mean by that that their qualifi-
cations as to good milk didn’t improve? A. No, 
they—they—»as far as milk production went, they 
was no earthly use. They improved a little in 
flesh; picked up a little.

Q. They ate, of course? A. Oh, yes, they got so 
they ate.

Q. Ate nicely, and were in pretty good condi- 30 
tion as far as that was concerned? A. Yes, they 
got so they would eat pretty fair.

Q. And you regarded them as being recovered, 
did you not? As far as eating was concerned? A. 
Yes, they got sio they would eat pretty good, those 
four; the rest of them all ate when we got them 
up; those four was a little slack for a few days.

Q. Were those four fresh, do you know, at the 
time? A. Why, they came there as fresh cows.

The Court: No, that is not the question. 40
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The question is whether they were fresh or 
not.

The Witness: Well, they were milking when 
I received them.

Q. Those four? A. Yes, sir.
Q. Did you attempt to breed them again? A. 

■j q̂  No, sir.
Q. The rest of the shipment that you received 

outside of those four, how long did you keep 
those? A. Well, it run from five to eight or nine 
months.

Q. Did you breed them again? A. No, sir.
Q. Were they fresh when you got them? A. 

Supposed to be; yes, sir.
Q. You don’t know of your own knowledge? A. 

Well, no more than likely, they were fresh; they 
20 looked like fresh cows.

Q. And were milking? A. Yes, milking; some 
of them were milking; some of them weren’t ; two 
or three of them.

Q. How long, ordinarily do they give milk after 
they Were fresh and had a calf? A. Well, if you 
don’t breed them again, they will milk along prob-
ably a year or a year and a half. If you breed 
them again you don’t  expect to milk them for 
seven or eight months.

30 Q. And sometimes a cow ’s milk supply runs 
. down? A. Sure, it will run down if you breed 

them; after it gets along a period of five or six 
months, it will commence to shrink up.

Q. Whether you breed them or not? A. Yes, 
sometimes they do. Sometimes they hold their 
milk seventeen or eighteen months.

Q. Then you breed them to make them come 
fresh again? A. Yes, sometimes.

Q. I f  you find that a cow which has come dry 
0̂ and stops giving milk without any explainable
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cause, you will sometimes breed them in order to 
make them fresh again, don’t you? A. Never.

Q. What do you do with them? A. We dispose 
of them immediately. We call them very poor 
property.

Q. You regard it as being more proper to dis-
pose of them than to breed them? A. Why, sure.

Q. You breed your cows right there at the farm, 10 
do you? A. Yes, sir; good cows that we want to 
carry over.

Q. These four cows that you took over to the 
farm, you took over in your own truck, did you?
A. Yes, sir.

Q. Who is Erik S. Lagerquist, Mr. Chase, do you 
know? A. Yes, sir.

Q. Who is he? A. The gentleman sitting right 
alongside of you there (indicating).

Q. What is his connection with the Purity Farms, 20 
do you know? A. I think he has a half interest 
in the farms.

Q. President of the corporation? A. Yes, sir.
Q. He was in May, 1918, in June, 1918? A. Yes, 

sir.
Mr. Hartpence: That is all.
Mr. Price: That is all, Mr. Chase.
If your Honor please, the other side desires 

the doctor we have, whom the other side has 
subpoenaed also, called at this time so he can 30 
go.

The Court: All right, proceed. Call him.

James  F. Ly e t t , called as a witness on behalf 
of the Plaintiff, being first duly sworn, testified 
as follows:

40
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Direct Examination by Mr. Price:
Q. Doctor, you are a veterinary? A. Yes, sir.
Q. And where do you live? A. Scranton, Penn-

sylvania.
Q. You have been a veterinary how long? A. 

Ten years.
Q. Your office maintained in Scranton? A. Yes, 

10 sir.
Q. In May, 1918, were you practicing your pro-

fession there? A. Yes, sir.
Q. As a veterinary. And you treat both horses 

and cows in sickness? A. Yes, sir.
Q. On May 21st, 1918, were you called to the rail-

road station at Scranton to observe some cattle? 
A. Yes, sir. j ;

Q. What was the condition of the cattle? A. I 
saw the car containing the cattle in the rear of the 

20 Lackawanna railroad station attached to an en-
gine. It was removed to the Taylor Borough; that 
is about three miles south of Scranton. After the 
car was placed in position there, myself and some 
of the expressmen and the railroad men got into 
the car. I found about eight or nine of the cattle 
down; the balance were able to stand on their 
feet.

Q. Just a minute, doctor. Those eight or nine 
that were down, were they dead? A. I believe six 

30 was dead, as I  recall.
Q. How about the remainder? A. They were 

just about alive.
Q. Did they subsequently die? A. They did.
Q. By whom were you called down to Scranton 

to observe these cattle? A. I don’t know just who 
was on the phone, but I understood it was Mr. 
Hull’s orders.

Q. That is, from the Adams Express Company?
A A. Yes, sir.
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Mr. Hartpence: That is objected to as call-
ing for a conclusion.

The Court: Well, he said he understood it 
was Mr. Hull’s orders.

Q. Well, you weren’t called down for the Purity 
Farms, the Plaintiff, were you? A. No, sir.

Q. What was the appearance of the remainder 
¡of the cattle, doctor? A. Why, they were jagged 
out looking; they were very thin and very much 
depressed. They showed no (particular life to any 
external influences. And after taking the temper-
ature of two or three of them, and I  believe we 
gave each cow that could drink and was on their 
feet about two-third® of a pail of water.

Q. Were you there when they were put in the 
stock yards? A. Yes, I was with them.

Q. Did you observe them after they were put 
in the stock yards? A. Yes, I helped them out 
into the yards and saw them the following day.

Q. And you met Mr. Lagerquist when he came 
up there a day or so afterward, didn’t you? A. 
Yes, sir.

Q. And it was by your orders was it not, that 
the cattle were not removed immediately ? A . Yes, 
sir.

Q. And why was that? A. They weren’t in con-
dition, in my judgment.

Q. You mean regarding their safe conduct? A. 
T beg pardon.

Q. You mean to make safe conduct, is that what 
you mean? A. Why, I thought they had better 
remain in Scranton to recuperate some before they 
were sent any farther on.

Q. How long did you keep them there. A. I
believe four days.

Q. And you were there when they were finally 
put on the car and shipped on? A. Yes, sir.

10
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Q. The Mr. Hull you have referred to who took 
charge of the car there, is he the Mr. Hull who is 
in court1? A. Yes, sir; he is the gentleman.

Q. And he was there when the cattle were ship-
ped on down to Titusville! A. Yes, sir.

Q. How about the calves, doctor! Were there 
any calves dead! A. Yes, there was four calves 

10 dead.
Q. And where were they in the car, when you 

first saw them! A. They were in the car, under 
the cows, in the middle of the car.

Q. What was the condition of the ear when you 
first saw it with reference to being damaged in 
any way! A. The doors were intact, but the glasses 
were broken out all around, both in the rear and 
on the sides and front.

Q. Was any water alp-plied while you were there ? 
20 Somebody made reference to the water being ap-

plied ! A. No, sir; no water applied; that was done 
at Scranton.

Q. That was done at Scranton! A. The bottom 
of the car was rather soggy and wet, but that nat-
urally would be that way with cattle.

Q. Mr. Bertholf, do you know him, doctor! 
A. Well, I met him at Scranton. Yes, sir; I  know 
him.

Q. He was the man who came up here after these 
30 cattle! A. Yes, sir.

O. For the Purity Farms! A. Yes, sir.
Q. Were you there when he went on the train 

that took the cattle down to Titusville! A. That 
night, the cattle!

0. No. The night when the cattle left for Titus-
ville, or the time the cattle left for Titusville, you 
said was three or four days later. Did you see Mr. 
Bertholf at that time! A. I believe Mr. Bertholf 
T̂ ns there that afternoon.

4Q O. Do von know whether he accompanied the



81

James F. Lyett, for Plaintiff—Cro$s

train lor not? A. I don’t know whether he ac-
companied the train or not. The engine was there 
in the yard there, and I was in my machine.

Q. Yon weren’t there when the train actually 
got under way then? A. (Shaking head) No.

Mr. Price: Cross-examine.

Cross Examination by Mr. Hartpence: 10
Q. You are a veterinary surgeon, doctor? A.

Yes, sir.
Q. Studied at what institution? A. University 

of Pennsylvania.
Q. Graduated when? A. 1909.
Q. And practiced as a veterinary ever since, 

have you? A. Yes, sir; nothing else.
Q. In general practice? A. Beg pardon.,
Q. In general practice? A. Well, I am confined 

to the city, hut do some country work. 20
Q. What, in your opinion, was the cause of the 

death of those eight or nine cows and the four 
calves that you found dead in the car ? A. Lack ol
nir

Q. And what, in your opinion, was the cause of 
the condition of the rest of the cattle that you 
found there? A. It was also due to the lack of
ventilation, of proper air.

Q. Did the cattle improve during the time they 
were at Scranton after you unloaded them from  30 
the car? A. To outward appearances they appar-
ently did, somewhat.

O. What do you mean by outward appearance.
A. Well, they started to eat, and the majority < 
the cattle got about the stockyards without an 
awful lot of assistance, and apparently seemed to 
be gaining strength; they were very thin and
emaciated, of course. .

Q. That would be overcome in time when they
began to eat properly, would it not? .A. I pre- ¿q
sume it would, some.
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Q. Did you have them under observation all the 
time that they were there ? A. I saw them morn-
ing and night while they were at Taylor.

Q. And were they forwarded when you said they 
were in condition to go forward, or was that done 
by somebody else’s directions? A. I thought they 
ought to have remained longer, but Mr. Lagerquist 
thought they should be sent on to Titusville to 
get better care, which was proper.

Q. So that was done at his direction? A. Yes, 
sir.

Q. Did you see them loaded in the car? A. Yes, 
sir.

Q. For their forwarding to Titusville? A. I was 
there when they were put in the car; yes, sir.

Q. You have been here in court all the afternoon, 
2Q haven’t you, doctor? A. Yes, sir.

Q. And you have heard the testimony of all the 
witnesses? A. Yes, sir.

Q. Who preceded you? A. Yes, sir.
Q. Assuming that these cows that reached their 

destination alive were kept on the Purity Farm 
thereafter for several months continued to im-
prove during that period and to eat well, and were 
thereafter bred for calves, would that, in your 
olpinion, have any beneficial effect? 

gQ Mr. Price: Just a minute.

Q. On the amount and quality of milk which 
they would thereafter—

Mr. Price: Just a minute. The reason this 
witness icannot state that is for the very rea-
son that he has not observed that; that was 
the reason you said Mr. Bertholf could not 
tell that.

The Court: He is a veterinary produced 
as an expert. Proceed.

49 Mr. Price: I haven’t produced him as an
expert.
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Mr. Hartpence: I will make him my witness 
for that purpose.

Mr. Price: Your Honor, may I have an ob-
jection to the effect that even though an ex*- 
pert attempts to qualify as to a statement he 
has to have some observation of these cattle 
covering the period under which he attempts 
to testify, and this he didn’t do1?

The Court: You may answer the question.

A. Answer the question?
Q. Yes, sir. A. It is my opinion that these cows 

will take considerable time before they were back 
anywheres near normal. It is a question that I 
cannot positively say, whether they would entirely 
recover or not. We are dealing with a condition 
that I admit I have been unable to find any data 
on, and for any intelligent answer, I must say 
that a man would have to observe these cattle at 
least some period of time before he would be sure 
to answer the question with any degree of intelli-
gence.

Mr. Price: If I had known your answer 
would be that way, sir, I would not have ob-
jected.

Q. Confining your question to the effect of breed-
ing upon the milk su|pply, the amount and quality, 
what would be your opinion there? A. There is 
no question but what cattle has to be bred at in-
tervals to sustain the milk supply, as far as—

Q. That is the usual effect of the breeding, isn’t 
it? A. No other reason in the world unless they 
are raising a stock farm for sale purposes, and 
so on.

Q. I say, the usual effect of breeding and having 
calves is to restore the quantity of the milk sup-
ply, isn’t it? A. As I  understand it, yes.

10
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Mr. Hartpence: That is all, doctor.
The Court: Would you think that the lack 

of air would make these cows thin and emaci.- 
atedf

The Witness: I certainly would, your Hon-
or. You understand that cattle that are pen- 

- q  ned in a car of that kind without air, the red 
corpuscles of the blood that really maintains 
their life, are practically destroyed. Instead 
of having oxygen or promotion which restores 

• the blood, they get—
The Court: How long would that take to 

show effect?
The Witness: It would show immediate 

effects.
The Court: You said they were emaciated? 

2Q The Witness: These cows were not emaci-
ated; they were shrunk up. It was nothing 
but tucked up, as they call it, through lack of 
air, and these cattle were down and strug-
gling.

The Court: You don’t mean—
The Witness: They have no real change in 

a bodily way to speak of; that is their muscu-
lar condition, and so on; they haven’t lost any 
of that. They were naturally shrunk up from 

30 the conditions of a car of cattle in the shape 
they were in.

W al t e r  H. H abt , called as a witness on behalf 
of the Plaintiff, being first duly sworn, testified 
as follows:
Direct Examination by Mr. Price:

Q. Mr. Hart, where do you live? A. Titusville,
New Jersey.
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Q. You are the agent for the Adams Express 
Company at that place, are you not? A. Yes, sir.

Q. And you have been agent for the Adams Ex-
press Company at Titusville how long? A. About 
10 years.

Q. You were agent in May, 1918 ? A. I was.
Q. I show you a receipt signed W. H. Hart, and 

ask you if that is your signature? A . '(Referring) 10 
That is.

Q. Did you deliver that to Mr. Chase? A. I be-
lieve I did.

Q. Manager of the farm? A. Yes, sir.
Q. And that is the—that was delivered to him 

at the time of the arrival of the cattle and calves 
in question, was it not? A. It was.

Q. This May 25th, 1918, then, was the day when
they arrived? A. It was.

Q. At Titusville? A. Yes, sir. 20
Mr. Price: I want to offer this in evidence.
Mr. Hartpence: No objection.
(Marked Exhibit P-2).
Mr. Price: I  want to read this to the jury, 

please. This is on the receiving form of the 
Adams Express Company; office at Titusville, 
New Jersey, May 25, 1918. Mr. Erik Lager- 
quist. The Adams Express Company, debtor. 
For transportation of the following described 
shipment: 30 cows, weight 12857. 23 calves, j jq 
weight 2300. From Edward Berth olf, New 
Milford, Pennsylvania, to Erik L. Lagerquist, 
Care of Purity Farms. 9 cows died enroute.
1 escaped while unloading, 3 died enroute, 1 
died while unloading at dest. Titusville. 
Charges. $144.16; war tax, $7.21, total $151.37. 
Deceived payment, W. H. Hart.

Q. This receipt which has been marked in evi-
dence was given by you to Mr. Hart in receipt for
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the payment of the charges due the Adams Ex-
press Company for this transportation? A. To 
Mr. Chase.

Q. To Mr. Chase for the Purity Farms? A. Yes, 
sir.

Q. And represents the receipt for the charges 
for the transportation by the Adams Express Com- 

10 pany? A. Yes, sir.

Cross Examination by Mr. Phillips:
Q. IIow did you arrive at the calculation of these 

charges and the calculation of the weight on this 
Exhibit P-2?

Mr. Price: I ¡object as immaterial.
The Court: I will allow it.
Mr. Price: Exception.
The Court: Yes.

20
A. From the original waybill as verified from the 
tariffs in effect at that time.

Q. Did you verify the charges from the tariff? 
Mr. Price: If your Honor please, if he has 

the original waybill here, it should be pro-
duced.

The Court: Well, proceed.

Q. What is your answer, Mr. Hart? A. Regard 
30 ing the weight?

Q. Yes. A. Why, you verify all shipments, yes, 
sir.

Q. I see. Now, with reference to this notation 
on the lefthand corner of the waybill about one 
cow having escaped: From whom did you obtain 
this information? A. From the waybill.

Q. That appeared on the waybill? A. Yes, sir. 
Mr. Phillips: That is all.
Mr. Price: That is all, Mr. Hart.
The Court: Mr. Hart must remain.40
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F. H a r k e r , called as a witness on behalf of the 
Plaintiff, being first duly sworn, testified as fol-
lows:

Direct Examination by Mr. Price:
Q. Doctor, you are a veterinary? A. Yes.
*Q. And have been a veterinary how long? A. 

About 30 years.
Q. And you have practiced where? A. Trenton.
Q. You have been practicing there during that 

time? A. Yes, sir.
Q. Did you observe certain cattle and calves at 

Titusville, New Jersey, on May 25, 1918? A. Yes, 
sir.

Q. And by whom were you called there to ob-
serve them? A. I don’t know the man’s name, but 
one of the Adams Express people at Trenton.

Q. You appeared for the Adams Express Com-
pany? A. Yes, sir.

Q. Did you see the cattle when they were un-
loaded? A. I did.

Q. What was the condition of the cattle as you 
saw them at that time ? A. Well, they were tucked 
up and showed lack of food and water, and such 
as that, and showed they had been through some 
pretty hard experience, the whole lot; four of them 
were particularly bad.

0. Did you see those four loaded on the truck? 
A. I did.

Q. And with reference to the remainder o f the 
cattle, can you tell us something about their ap-
pearance in a little more detail? A. Well, they 
looked tucked up, as if they had not been well 
cared for.

Q. Well, you have already stated that. With 
reference to the remainder— A. O f the four?

Q. No, as to the remainder o f the cattle, the rest 
of them, their appearance? A. I don’t know as 
they appeared sick at all.
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Q. How about their eyes? A. Well, I don t 
know that I noticed anything about their eyes. ^

Q. How about their ability to walk and so forth! 
A  Well, they could walk, and they ate when they 
got out in the cattle pen; all but these four began
to cat grass and weeds. <

Q. And did you accompany them over to the
10 farm? A. I did not.

Q. Your observation for the company on that 
day was—‘for the Adams Express -Company on 
that day was limited to seeing their condition 
when they got off the car, is that right? A. Well, 
I was asked to go look at the cows afterward.

Q. By the defendant? A. Yes.
Q. I mean, on this particular day, you didn t 

go over to the farm with them? A. I  didn’t go 
over with them, no, sir.

20 TT
Cross Examination by Mr. Hartpence:

Q. Doctor, from what institution were you grad-
uated? A. University of Pennsylvania.

Q. What year? A. 1889.
Q. I show you a paper and ask you if that is 

your signature appended to it, doctor, and if that 
is written on one of your professional letterheads? 
A. (Referring) It is.

Q. That is your signature there (indicating)?
30 A. Yes, sir.

Mr. Hartpence : I ask it be marked f  or iden-
tification.

(Marked Exhibit D-2 for Identification.)

Q. Did you see the cattle at all after the first 
time that you saw them there at Titusville? A. I 
saw them two or three times after that.

Q. Where ? A. At the Purity Farms at the dry 
barn.

Q. And covering about what period, doctor? A.
40 I should say a week, as near as I  remember.
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, Q. And you didn’t see them after that time? A. 
Weil, 1 did see tnem after that time, but not spe-
cially with reference to the condition, or this trou-
ble.

Were you called by the Purity Farms people 
to look at them? A. I understand they called the 
same day the express people did; but I  went with 
the express man, and I  don’t know that I  heard 
about their calling until I got home.

Q. Weil, you went out to the farm to do that? 
You went at the request of the farm people? A. 
No, sir. I went at the express company’s request. 
They told me to keep in touch with them until they 
got to eating, and such as that.

Q. When was the last time you saw them, how 
long after? A. Possibly a week. I don’t remem-
ber exactly. It shows on that statement; it was 
made when the thing was fresh in my mind, that 
statement there. I don’t know whether that says 
when I saw them last or not.

Q. Would this serve to refresh your memory in 
that respect? Would it, doctor? A. Well, it might.

Q. Just look at it and see (handing paper). A. 
This was written, you see, and I  don’t remember 
anything about the thing in particular.

Q. Just look at it and see if that refreshes your 
memory as to the last time you saw them. A. 
They are no doubt the facts of the case that was 
written when the facts were fresh in my mind.

Q. Does that also refresh your memory as to 
about what time it was when you last saw them, 
doctor? A. (Referring) It doesn’t mention any 
date.

Q. Well, the date of the letter is what? A. The 
date of the letter is the 128th.

Q. Of May? A. Yes.
Q. 1918 ? A. That was probably the date I saw 

them the last time.
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Q. Yes. A. I don’t know absolutely about that. 
Q. You don’t recall whether you went up to the 

farm again after that to see them or not do you? 
A. I didn’t go there for the express purpose, and 
if I went it was incidentally for something else. I  
treat stock there occasionally and may have seen 
the cows at the same time.

Q. Yes. Sometime when you were called there 
to treat cattle of the Purity Farms people? A. 
Yes; I may have seen these cattle then.

Q. And 'you do treat their cattle from time to 
time, do you? A. I  do.

Q. You acted as verterinarian for them from 
time to time? A. Yes, sir.

Q. As they called you for that purpose? A. Yes,
sir.

0q Q. Both before and after? A. Yes, sir.
Q. This carload was shipped in May, 1918? A. 

Yes, sir.
Mr. Hartpence: That is all.
Mr. Price: That is all, doctor. You need 

not return tomorrow.

E r ik  La g e r q u is t , called as a witness on behalf 
30 of the Plaintiff, being first duly sworn, testified 

as follows:

Direct Examination by Mr. Price:
Q. Where do you live, Mr. Lagerquist? A. I 

live at 518 Washington Avenue, Brooklyn.
Q. And lived there how long? A. Lived there 17 

years.
Q. You are connected with the Purity Farms? 

A. I am.
Q. In what way? A.. I am president of the 

40 company.
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Q. In May, 1918, what office did you hold? A. 
Well, I was President of the Purity Farms Com-
pany.

Q. Reference has been made to a Mr. Bertholf 
who has been a witness in this case. What rela-
tion did he have with your company in May, 1918? 
A. Well, shall I begin, what I done, tell the—

Q. What is that? A. Shall I  give the facts from 
the beginning?

Q. No. Answer my question. Who was he in 
reference to your company? A. Who?

Q. I mean, was he an agent or did he act for 
you, or what? A. Yes, yes; I went there to his 
home and arranged for him to buy some cows for 
me.

Q. And had he been doing that in the past? A. 
Been buying some cows for us in the past.

Q. And on or about May, 1918, did Mr. Bertholf, 
at your request, purchase certain cattle? A. He 
did.

Q. And also calves? A. Well, of course, the 
calves come with the cows, because I  requested a 
cumber of fresh cows, and some of those cows 
came in after they were bought bv him, so that is 
why we had so many calves.

Q. Bid you instruct him how many calves or 
how many cows and calves to purchase? A. I  in-
structed him to buy a carload of cows for me.

Q. And on or about May 21st or shortly prior 
thereto, did he advise you about the purchase of 
these cattle ? A. He advised me a few days before 
he was going to ship, and he told me there was—  

Mr. Hartpence: I  object.

A. —no fresh cows.
The Court: That is immaterial.

Q. You cannot testify as to what he told you. 
A. Yes, sir.
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Q. Because it is hearsay. I  asked you, did he 
advise you of the purchase of the cattle? A. He 
did.

Mr. Hartpence: Objected to as immaterial.
The Court: It may stand.

Q. Did you direct Mr. Bertholf how to ship 
lf) these cattle? A. I told him to ship it by express.

Mr. Hartpence: Objected to as immaterial 
and irrevelant. The Shipping receipts have 
been proved, your Honor.

The Court: What difference does it make?
Mr. Price: I want to develop this witness— 

this is nothing but a preliminary question 
the purpose the Purity Farms had in having 
these cattle shipped by express.

The Court: What difference does it make? 
20 They were shipped by express.

Mr. Price: No, they were not; we tried to 
have them shipped by express; that is the 
very case.

The Court: All right.
Mr. Hartpence: I pray an objection to your 

Honor’s ruling.

Q. You may answer the question as to what you 
directed him to do as to the shipping. A. I  di-

ng rected him to ship them by express.
W Q. And what was the object in having these cat- 

the shipped 'by express instead of by freight?
Mr. Hartpence: Objected to as immaterial 

and irrelevant.
The Court: Objection sustained.
Mr. Price: Now, your Honor, isn’t that 

equally competent as my other question?
The Court: No, I do not think so.
Mr. Price: Now, this witness testified as to 

the additional benefits arising from express

40
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shipment for which this company wanted it 
done.

The Court: I do not think so.
Mr. Price: May I have an exception to your 

Honor’s ruling?
The Court: Take your exception.
Mr. Price: I  want to state that the object 

of my questions as to the direction to ship by 10 
express and the object of it is to show the 
service which would have been acquired by 
that method, and I take an exception to your 
Honor’s refusal to allow me to have those 
questions answered.

The Court: Yes. Proceed.

Q. Have you shipped cattle by express before?
A. I have.

Q. in shipping cattle by express, what is the  ̂
particular benefit derived from that as against 
freight shipment?

Mr. Harbpence: That is objected to as im-
material and irrelevant.

The Court: Objection sustained.
Mr. Price: May I have an exception, youf 

Honor?
The Court: Yes.
Mr. Price: If your Honor please, I may not 

have made myself quite clear. What I  have ^  
in mind is this: That if a shipper desires a °  
certain kind of shipment made of cattle for a 
certain reason, and the reason for which he, 
had those cattle—wanted the cattle shipped 
that way, he is prohibited from carrying out 
by reason of the act which we claim by this 
defendant, it seems to me the jury should 
know from the evidence in the case what ben-
efit would have accrued to him if shipped in 
the manner called for. He had paid for this ^  
express shippage, and I  think we are entitled
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to show what benefit would have been receiv-
ed if we had been allowed to ship by express.

The Court: I do not think so.
Mr. Price: Exception, your Honor.
The Court: Take your exception.

Q. Mr. Lagerquist, after the 21st of May, when 
10 was the first you heard of difficulty regarding 

these cattle ? A. Mr. Chase telephoned to me Tues-
day about noon, or Wednesday about noon.

Q. Wednesday following? A. May 22nd.
Q. Wednesday following May 21st? A. Yes, 

Wednesday.
Q. And the Mr. Chase you refer to is the per-

son who is the Purity Farms manager? A. Yes, 
sir.

Q. The person who has been on the stand here 
20 before? A. Yes, sir.

Q. Following his telephone message, what did 
you do? A. I went to Trenton on the evening 
train, arrived there about 7 :15 and met Mr. Chase 
and Mr. Bertholf, and Mr. Bertholf—

Q. 'Speak a little louder. A. And Mr. Bertholf 
related to me what had happened to the stock.

Q. And did you and Mr. Bertholf go to Scran-
ton? A. Mr. Bertholf come with me to the city 
and stayed all night, and I  had a lot of business 

30 to do the next forenoon, so I couldn’t leave until 
noon; I took the D. L. & W. train to Scranton 
with Mr. Bertholf.

Q. What time did you arrive at Scranton and 
„ on wliat day? A. Arrived there Thursday after-

noon about six o ’clock.
Q. And that is the following Thursday you 

have spoken of? A. Yes, sir; it may have been 
five o ’clock.

Q. And what was the first thing that you did? 
40 A. When we got off the station, Mr. Bertholf 

brought me down.
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Q. Gro a little slower ; we cannot hear you. A. 
When we got off the station at Scranton, Mr. 
Bertholf brought me down to the express agent, 
Mr. Hull.

Q. Is this the Mr. Hull that has been pointed 
out in (Court here? A. It is.

Q. Then what happened? A. First think I ask-
ed him how the stock was, and he said the doctor 
would be able to tell us very shortly; he was com-
ing to go down there; he hadn’t  come yet, and he 
would go down through the yards with us and 
show us the stock.

Q. Did the doctor subsequently come? A. Yes. 
The doctor came in a few minutes.

Q. And did he go down with you to the yards? 
A. Mr. Hull and the doctor and Mr. Bertholf and 
myself went down to the yard.

Q. And where were the yards situated with ref-
erence to the Scranton station? A. Well, it was 
at, I should say, southeast.

Q. I mean, about how far away? A. Well, I— 
we had an automobile and it took us quite a while 
because the road was bad; I ¡should judge around 
3 miles.

Q. And when you got down to the yards, was 
it a stock yard where the cattle then were? A. 
Yes, sir.

Q. And Mr. Hull was with you then? A. He 
was.

Q. What was the condition of the cattle as you 
then observed it? A. They were in a very weak 
condition.

Q. Will you describe it in a little more detail, 
Mr.— A. Well, they were—most of them seemed 
to walk around or stood; well, you know; kind of 
—didn’t seem to have life, and when you tried to 
make them walk, you kniow, they didn’t seem to 
realize that you were speaking to them; they were 
more or less dazed.

(Recess.)
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Hackensack, N. J., December 23, 1919.

10 0  ’clock A. M.
E r ik  L a g e r q u is t , recalled as a witness on be-

half of the Plaintiff for further direct examination, 
testified as follows:

 ̂ By Mr. Price:
Q. Mr. Lagerquist, when you got to Scranton on 

the Friday, I believe it was, you got there, was it 
not, following the 21st of May? A. Thursday.

Q. Thursday? A. Yes, sir.
Q. About what time of day was it you reached 

there? A. Well, between five and six o ’clock.
Q. And was it on that evening that you went 

down to view the cattle? A. It was.
20 Q. Were any of the cattle down in the stock 

yards at that time, that is, lying down? A. They 
had the stock divided up in three pens, and they 
had, I think, ten or eleven in one pen that were 
fairly good; then they had another pen that the 
stock was not in as good condition as those ten or 
eleven, whatever it was; and then they had the 
four in another pen, that was lying down, that was 
in very bad shape. They hadn’t eaten anything 
and were in very bad shape.

»  q . Now, you were also' present, were you not, 
at the Purity Farms after the cattle had been 
brought over there that were finally transported? 
A. I was there—they came in there ¡Saturday af-
ternoon; I was down there on Sunday.

Q. And did you continue from time to time after 
Sunday to view the cattle? A. I did.

Q. And over how long a period did your observa-
tion extend? A. As long as I saw them.

Q. What would you say was the average time 
40 that you continued to keep those cattle there with
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reference to the whole lot? A. Well, about 8 
months.

Q. About 8 months? A. 8 months.
Q. And were the cattle finally sold? A. Cows 

were finally sold.
Q. In what business is the Purity Farms Com-

pany primarily engaged? A. In producing certi-
fied milk. IQ

Q. Selling certified milk? A. Yes, sir.
Q. Keep your voice up ? A. Producing and sell-

ing certified milk.
Q. So it is primarily a dairy farm in a sense of

selling the milk? A. Yes.
Q. About how often during the time that the 

cattle continued to be there did you continue to 
observe their condition? A. From once to twice 
week.

Q. At the farm? A. At the farm. 20
Q. Describe to the jury generally so that they 

may have some idea about the continuation of the 
condition of the cattle during the time that you 
observed them.

Mr. Phillips: Now, that is objected to for 
the reason that it does not appear that this 
witness had a knowledge of the cattle or their 
condition before the cattle were shipped from 
New Milford, Pennsylvania, # .

The Court: He may describe that condi- 30
tion, however.

Q. If you will continue, Mr. Lagerquist? A. 
Well, the stock, while they ate, they didn’t seem 
to do well in this respect, that they wouldn’t pick 
up flesh like other cows; when we bring them in 
here we feed heavy and, of course, get good pro-
duction and they also grow in flesh, but these cows 
didn’t give us production, neither did they seem to 
gain in flesh like other cows that we brought in. 40
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Q. What price did the Purity Farms receive 
during the time these cattle were there for milk, 
certified milk which was sold?

Mr. Phillips: That is objected to as being 
immaterial, irrelevant and incompetent.

The Court: Objection sustained.
Mr. Price: May I be heard, your Honor ?

10 The Court: Yes.
Mr. Price: What I had in mind was that 

one of the elements of damage in this case was 
that this company had lost the milk produc-
tion value of these cows. Now, this company 
is engaged solely in the sale ;of milk. Their 
profit necessarily arose from the money they 
will have received from the sale of these cows. 
I intend to show in this case that had these 

A« cows been in the condition in which they were 
shipped, they would have given about twelve 
quarts of milk a day. I jWill show the de-
creased production by reason of their condi-
tion that resulted from this shipment. Now, 
that is ¡certainly an element of damage in this 
case, for this company lost the profit which 
would have been made. Now, it is just as 
much an element of damage as the value of 
the stock. The evidence is Mr? Chase con- 

gQ sidered these cattle were worth about $80. 
Now, this company kept the cattle there for 
about eight months, as Mr. Lagerquist says. 
During that time they lost in milk produc-
tion by reason of this condition.

The Court: Did they have to keep them
there?

M r/P rice : Why, if we hadn’t kept them 
there for a reasonable length of time to show 
what would happen, they would come in court 
and say, “ I f you had kept them there, you 

4Q would have had cattle there that would have 
produced it in time.”
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The Court: No, it is too remote. The Court 
refuses it.

Mr. Price: May I put it on the record so 
I may have it clear?

The Court: You have got it on now, haven’t 
you?

Mr. Price: Well, I want to put it on.
The Court: Put it in any shape you want.
Mr. Price: I propose to show by this wit-

ness and a subsequent witness that by reason 
of the condition of the cattle because—as wo 
claim—by the negligence of the company, 
their milk producing value was seriously im-
paired, and the extent of the loss which the 
company entailed by reason of that produc-
tion. Now, your Honor, so that I may not en-
cumber the record, does your Honor hold that 
the sole measure of damages which we can 
have, is the difference in value between the 
stock—

The Court: No, I do not.

Q. Then, Mr. Lagerquist, in addition to the loss 
of value for the stock which has been detailed on 
the stand, has there been any other element of 
loss by your company by reason of the condition 
of the cattle at the time they came to the farm? 
A. The loss of production; also loss—the cow— 
the loss in the meat value of the cow because it 
didn’t grow fat. Of course, a thin cow doesn’t 
bring the price of fat cows.

Q. Directing your attention to the loss of pro-
duction, what do you say that loss is?

Mr. Phillips: That is objected to.
The Court: The question is too broad.
Mr. Price: I  will re-frame it.

Q. With reference to the question of the loss of 
production, milk production which you have men-
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tioned, will yon state to the jury upon what you 
base your statement as to the loss of milk pro-
duction f

Mr. Phillips: That question is—
The Court: The trouble about it is this: 

There isn’t any evidence that there is any 
loss of production. You haven’t shown by 

10 anybody who milked these cows the quantity 
of milk they gave.

Mr. Price: I can do that by another wit-
ness, your Honor.

The Court: Well, you had better do it. It 
is too broad, too general.

Mr. Price: All right, sir.
The Court: I can readily see how, that per-

haps for a reasonable length of time, there 
. .  might be a loss of production; but how a 

company can carry these cattle on after they 
find that they are not producing, and then 
ask the express company to pay for loss of 
profits, I  cannot see.

Mr. Price: I think probably, your Honor, 
your suggestion is right, as to the reasonable 
length of time. My only purpose as to show-
ing the length of time was to show when it 
was disposed of.

K) The Court: There hasn’t been anything
shown yet that there was a loss.

Mr. Price: I can show that by another wit-
ness.

Q. Mr. Lagerquist, you have been dealing in 
cattle for how long? A. Twenty years or more.^

Q. And you have been in the milk production 
business for how long? A. Twenty years or more.

Q. And during how much of that time have you 
been conducting the Purity Farms? A. About 

40 twelve years.
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Q. Directing your attention to these cattle 
Which were finally sent to the farm which were 
the ones that you Observed, kindly state what, 
in your opinion, was ¿he average weight of the 
icattle after they had been at the farm, returned 
from the shipment?

Mr. Phillips: That is objected to, if  your 
Honor please. Now, X submit that the meas- 10 
ure of damages in this case as far as these 
cattle is concerned, was the difference in the 
market value when those cattle should have 
arrived and later, that is, in good condition, 
and in the actual condition in which they ar-
rived.

The Court: Wouldn’t there be a loss for 
length of time to supplant them with other
cattle ?

Mr. Phillips: I consider that is in the 20 
nature of special damages and it must have 
been in the reasonable contemplation of the 
parties at the time this shipment was for-
warded; special damages.

The Court: Well, the weight of the cattle, 
wouldn’t that be an element of the damage?

Mr. Phillips: They were milch cows.
The Court: Well, I  know; but if they were 

damaged as milch cows, they then become 
something else. You have now some evidence 30 
as to what they were worth at that time. 
You may ask this gentleman what he

Mr Phillips: Note my objection, please.
The Court: Yes. —what he thinks they

would weigh.

Q. What was the average weight of these cat-
tle? A. About 900 pounds.

O Now with reference to the calves, how did 
they make out? A. Well, we sold them sh ortly - 40
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Q. Sold them what? A. We sold them shortly 
after they come to the farm. We don’t keep 
calves—

Q. I see. A. — only about ten to two weeks 
old.

Q. Who is the man who has carge of the milk-
ing of the cows, , superintending the milking ? 

10 Was that the person who knows the a c tu a l  

amount? A. Mr. Chase.
Q. And who is he ? A. He is the superintendent 

and manager of the farm.
Q. Who is it that has charge of the sale of the 

cattle from your place? A. Mr. Chase.
Q. With reference to the time that the cat-

tle were at your place after they had been re-
ceived from the shipment, and during the time 

„  that they continued there, tell the jury how their 
u condition became changed, if any? A. Well, some 

of them picked up, and some of them did come— 
got more flesh; but none of them grew like they 
would have done had they come throught in good  

shape. Some of them, of course, never was—four 
of them that didn’t come—get on at all. One 
especially I remember that was sold very sh o rtly  

after we got the cow there.
Mr. Price: I want to ask this witness fur- 

gq  ther questions after I have put on another
witness. Mr. Phillips, at this time you may 
cross-examine.

Cross Examination by Mr. Phillips:
Q. Mr. Lagerquist, you say you are the Presi-

dent of the Purity Farms? A. I was then, yes.
Q. Are you now? A. No.
Q. What business are you in now? A. I am in 

the milk business.
Q. With whom? A. Connected with the Bor- 

den’s Farm Products Company.
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Q. I see.
The Court: Who is running it now?
The Witness: I am running it still. I am 

Secretary and Treasurer of the company, 
only that my partner died in the spring of 
1918 who owned the other half interest in the 
farm, and that half interest was sold to an-
other concern.

The Court: You are still carrying on the 
corporation, then?

The Witness: Still carrying on the cor-
poration,* but when I was President, of 
course, my partner at that time was treasurer, 
and he signed checks and so forth, and as I 
was close in touch with the «business I con-
tinued to run the business, and took the office 
of Secretary and Treasurer instead of Presi-
dent, and the new owners, one of the stock-
holders in the new company that took— 
bought the interest from me from the other 
half interest, become the President. We sim- 
Iply adjusted that to make things work out 
the very best.

Q. Mr. Lagerquist, you never saw these cattle 
before they were loaded into the Adams Express 
Company car at New Milford, Pennsylvania, did 
you? A. I did not.

Q. You don’t know the condition of those cat-
tle then at the time they were shipped? A. Only 
what I was told.

Q. You don’t know anything about their milk 
production before these cattle were shipped? A. 
A man can tell who has bought cows for many 
years—can tell when he looks at a cow, condition 
of the cow and the milk, and so forth, can tell 
whether it is a milk producing cow.

Q. Yes. But as far as the actual milk produc-
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ing qualities of these cows, before they were ship-
ped, it is all a matter of ,speculation on your part, 
isn’t it? A. No, sir. No, sir; it is not.

Q. Do you know how much milk these cattle 
were giving before? A. I do not.

Q. They were shipped? A. But I know wkj-t 
they should have given.

10 Q. Yes, you base your—it is just merely an 
opinion, then, on your part, isn’t it? A. No, it 
isn’t an opinion. It is a study. I followed it up 
for all these years and I can tell whether cows are 
going to give twelve or fourteen or fifteen quarts.

Q. Cows vary as to their milk production 
qualities, don’t they, quite considerably? A. 
When you get into the different breeds, yes.

Q. Well, what kind of cattle were these? A. 
They were Holstein grades.

20 Q. Holstein grades. Now, from your experi-
ence, you have observed that Holstein cattle vary 
in their milk giving qualities, don’t they? A. 
Well, there is some variation, of course. We 
have—

Q. Yes. Considerable variation at times, isn’t 
there? A. W e got Holstein cows that will give 
forty quarts of milk a day.

Q. Forty? A. Forty quarts of milk a day, yes,
sir.

30 Q. What kind of cattle are they that give forty 
oil arts of milk a day? A. Well, I have seen grade 
cows—

O. Of course, you don’t know whether any of 
these cattle gave forty quarts? A. No, I  didn’t 
figure that.

Q. Did you ever milk any of these cattle after 
they got down to the Purity Farms? A. No, I 
haven’t.

Q. Have you ever seen any of them milked!
.a  A. I  have seen them milked, yes, sir.
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Q. How m§ny of them did you see milked? A. 
Well, I think I saw them all milked.

Q. And how much milk were they giving? A. 
Well, I saw them milked; they gave about four 
quarts.

Q. About four quarts. Have you any record as 
to the number of quarts ¡of milk these cattle were 
giving? A. We do not keep a steady record; we 10 
take records about every week.

Q. Well, where are those records now? A. 
Well, I  cannot tell you that.

Q. When did you last look at those records?
A. I haven’t looked at them.

Q. Then you are just testifying from your re-
collection, is that right? A. Yes, sir.

Q. How many times did you see these cattle 
milked? A. I don’t think I was there over one 
evening and saw them milked. I may have seen 20 
part of them milked.

Q. Oh, you saw part of them milked. These 
cattle looked like the rest of the cattle you had on 
your place, didn^t they? A. Yes, but they were 
thinner than the rest of them, because they didn’t 
seem to improve.

Q. Practically the same color cows? A. Yes.
Q. And you saw them in the evening, of course, 

didn’t you? A. Yes, sir.
Q. When did you sell these cows? A. Well, I 30 

can’t say the dates; I. don’t know whether Mr. 
Chase can or not.

Q. About how long did you keep these cows?
A. Well, we kept—we kept some of them for—-I 
don’t think the one cow that we kept for six 
weeks; the others—

Q. You re-sold them in six weeks, did you? A.
No, no. I  said one cow. The rest we kept eight, 
nine, ten weeks, the average I  figure about eight 
weeks. T mean, eight months.



106

Erik Lagerquist, for Plaintiff—Gross

Q. Eight months! A. Yes, about eight months.
Q. Then you mean that you sold all these cat-

tle within about eight months! A. No, not all of 
them; about eight months, I said, average.

Q. How much did you receive for these cattle! 
A. How much—

Q. When you sold them! A. I think that they 
10 averaged, say—

Q. Not what you think. What did you sell 
them for!

Mr. Price: You know, do you not!
The Witness: Yes.
Mr. Price: State.
The Witness: The average sale of these 

cows amounted to $65.06.

Q. Have you got a record as to what these cat- 
20 tie brought, with you! A. I have not.

Q. Who did you sell them to ! A. I didn’t sell 
them myself personally.

Q. How much did the highest priced cow bring 1 
A. I think it was around about—close to $100.

Q. Yes, that is about what you paid for it, was-
n ’t it! A. No, they cost me $110 when they 
landed at Titusville station.

Q. You sold this cow for ,$100 that you bought 
for $110. When did you sell that? A. Well, T 

30 cannot tell you, but Mr. Chase perhaps can; I 
can’t.

Q. What did you sell each of the other cows 
for, how much apiece? A. Mr. Chase sold one 
for $5.00.

Q. Yes. Well, how much did you sell the others 
for, each one of them? A. Well, I cannot give 
that, because—Mr. Chase might tell you; I could-
n ’t.

Q. How do you arrive at the figures of $65.06? 
A. Added all the—the—the sale price of all the 

40
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cows and divided it by twenty.
Q. Where is the list of those figures now that 

you received for those cows ? A. Mr. Chase got a 
memorandum of that.

Q. Got it with him, has he? A. I think so.
Q. Yes. How long ago did you figure this up?

A. This morning we figured—he showed me the 
list of the figures. 10

Q. Then you know he has got those figures with 
him? A. Yes.

Q. You breed cattle there at your farm, don’t 
you? A. We breed, yes, some.

Q. Did you try breeding any of these cattle for 
the purpose of increasing their milk? A. That 
wouldn’t increase the milk to breed them; that 
would help to decrease it.

Q. But it is true, though, that when you breed 
cattle they go dry and then come in fresh after 2q  
having calves, don’t they? A. Yes, sir; yes, sir.

Q. And the milk production of cattle after 
breeding is larger than before ¡breeding usually, 
isn’t it? A. When they come in fresh, they al-
ways give bigger supply, flow.

Q. Do you know these cattle that you bought at 
New Milford, Pennsylvania, do you know when 
they came in fresh? A. Well, they had calves by 
their sides, and some of them come in after they 
come to our place; the balance of them was fresh ¿j q 
cows.

Q. That wasn’t true with all of them though, 
was it? A. I'-w&s told it was true with all of
them.

Q. Not what you were told, but—  A. Well, no 
man can say; you couldn’t go and tell whether a 
cow had been in two days or ten, and no other 
man.

Q. You said these cattle weighed 900 pounds. 
When did they weigh 900 pounds? A. At the ¿0
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farm when I saw them, I figured that that esti-
mated the weight.

Q. That is just an estimate on your part? A. 
Yes, we didn’t put them on the scale, no.

Q. What did they weigh at the time they were 
purchased at New Milford, Pennsylvania? A. 
Well, of course, I do not know; I did not see them.

Q. As a matter of fact, then, you don’t know 
whether they were any thinner when observed by 
you at the farm when they weighed 900 pounds 
apiece than they did when you purchased them? 
A. Common sense will tell you that they weighed 
more at New Milford.

Q. It is just a matter o f speculation on your 
part, isn’t it? A. No, sir.

Q. You never saw them, did you? A. No.
«A Q. Did you ever put any of these cows on the 

scale and weigh them? A. I  think some of them 
was weighed.

Q. Did you? A. I did not.
Q. That is a fair weight for such cattle as 

these, isn’t it, 900 pounds? A. Oh, nine, ten hun-
dred pounds, yes, when they are not fresh.

Q. That is a fair weight for cattle of this kind? 
A. Yes, when they are young.

Q. And these were young cattle ? A. Yes.
80 Q. So that if they weighed 900 pounds when 

they arrived at the farm and weighed 900 pounds 
during the course of your observation, you don’t 
know whether they weighed any more than 900 
pounds before that, do you? A. They surely 
would, because in shipping, you know, a cow al-
ways loses weight.

Q. Oh, that is customary for cattle to lose 
weight in shipment, is it? A. They will lose some, 
yes, sir.

U  Mr. Phillips: That is all.
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T h e  C o u r t:  W h e n  d id  y o u  s e e  these cows 
m ilk e d ?

T h e  W itn e s s : I  sa w  th e m  m ilk ed , I  g u ess, 

a b o u t, p r o b a b ly  a b o u t th re e  w e e k s—

M r. P r ic e : A  litt le  lou der.
T h e  W itn e s s : A b o u t  th re e  w e e k s a lte r  th e y

w e re  on th e  farm .
; 10

Re-direct Examination by Mr. Price:
Q . M r. P h illip s  h a s a sk e d  y o u  w ith  referen ce  

to th e  f a c t  th a t  c a ttle  o r d in a r ily  lo se  som e w e ig h t  

w h ile  b e in g  tra n sp o rte d . I f  c a ttle  h a d  b een  p u t  

th ro u g h  th e  co n d itio n  w h ic h  h a s b een  detailed, on  

the sta n d  b y  th e  w itn esse s, w o u ld  th a t  re su lt in  a  

loss o f w e ig h t?  A .  I t  c e r ta in ly  w o u ld .
Q . T o  a g r e a te r  or less e x te n t th a n  th e o r d in a r y  

tra n sp o rta tio n ?  A .  T o  m u ch  g re a te r. I  con -

tra cte d  fo r  e x p re ss se rvice, a n d  i f  th e y  h a d  com e 20 
th ro u g h  b y  e x p re ss  se rv ice  as th e y  sh ou ld  

T h e  C o u r t: N o , no.
Q. T h e  C o u r t h a s  in d ic a te d  th a t  th e  p la in tiff  

sh o u ld  p o s s ib ly  confined to  a  rea so n ab le  le n g th  o f  

tim e a fte r  th e  c a ttle  a r r iv e d  in  o rd er to  d eterm in e  

th eir  m ilk  p ro d u ctio n . W it h  refe ren ce  to  th e  c a t-

tle w h ic h  h a v e  b een  p u t  th ro u g h  th e sh ip m en t  

w h ich  h a s b ee n  d e ta ile d  to  th e  c o u r t a n d  j u r y  

here, w h a t w o u ld  y o u  s a y  w a s  a  rea so n ab le  tim e  

a fte r  th e  c a tt le  h a d  a r r iv e d  a t  th e  fa rm ?  30
M r. P h illip s :  O b je c te d  to.

M r. P r ic e :  J u s t  a  m in u te.

Q. B e fo r e  y o u  c o u ld  a r r iv e  a t  th e  re a l am o u n t  

o f th e ir  p ro d u ctio n  a s  i t  w o u ld  p e rm a n e n tly  ex-

ist?  .
M r. P h illip s :  T h a t  q u estio n  is o b je c te d  to,

i f  y o u r  H o n o r p lease.
T h e  C o u r t:  I  sh a ll a llo w  t h a t  q u estion . y 
M r. P h illip s :  E x c e p tio n , p lease. 40
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The Court: Take your exception.

Q. Answer that question, Mr. Lagerquist. A. 
About eight months.

Q. During the time these cattle were at the 
farm, did they receive good attention? A. They 
did; the very best care.

10 Q. With reference to cattle which give less milk 
than other cattle, does the amount of feed which 
you give them, is that the same or not? A. No.

• Mr. Phillips: Now, if your Honor please, 
that question is objected to as not within the 
issue. There is no claim in these pleadings 
at all for special damages, such as feeding 
these cattle.

Mr. Price: That is not asked for that rea- 
2Q son, your Honor. I am only getting at the 

cost of the milk production.
Mr. Phillips: Now, I  object to any evidence 

as to cost of milk production, not being a 
proper element of damages.

The Court: Why not?
Mr. Phillips: For the simple reason, that it 

is our contention that the measure of dam-
ages, if any, in this case, is the difference be-
tween the market value of those cattle at 

80 Titusville, New Jersey, if  delivered in good 
condition, and in the actual condition in 
which they were delivered.

The Court: I am going to allow that ques-
tion.

Mr. Phillips: I ask an objection.
The Court: Yes, take your exception.

Q. You may answer the question. A. We figure 
to feed about one pound of grain to every three 

I »  pounds of milk. Then, of course, all the hay and 
all the ensilage that the cow can feed.
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The Court: Strike the answer out; it is not 
responsive.

Mr. Price: Well, your Honor, am I  not—X 
suppose your Honor controls that.

Q. The question was, Mr. Lagerquist, not what 
you do with reference to the amount. A. I beg 
your pardon; I misunderstood. 10

Q. But do you feed cattle who are bearing a less 
amount of milk, producing a less amount of milk, 
the same amount of feed as those producing a 
greater amount of milk? A. W e do not.

Q. Now, with reference to the amount of grain 
that you give cattle who are producing a less 
amount of milk, how do you determine the amount 
of grain you give cattle who are producing a less 
amount of milk?

Mr. Phillips : That is objected to. 20
The Court: Objection sustained. The only 

question would be the profit on milk.
Mr. Price: Yes. But in order to do that, I 

have to show the amount of cost difference 
between a cow that produces a large amount 
of milk and a small 'amount of milk.

The Court: I don’t think so.
Mr. Price: May I have an exception, your

Honor?
The Court: Yes. 30

Q. Mr. Lagerquist, you have stated that the 
amount of milk which a cow was producing con 
trols in a substantial measure the amount of grain 
that you give it? A. Yes, sir.

Q. Now, will you state to the jury just how that 
is?

Mr. Phillips: That is objected to.
The Court: Bead the question, won’t you 

please, Mr. Stenographer? 40
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(Question read by the Stenographer.)
The Court: Objection sustained.
Mr. Price : May I have an exception, your 

Honor!
The Court: Yes.
Mr. Price: I will re-frame the question 

after I call the next witness. You may step 
10 down at this time, please. Mr. Chase.

Ch a r l e s  F. C h a s e , recalled as a witness on 
behalf of the Plaintiff, testified as follows :

Direct Examination by Mr. Price:
Q. Mr. Chase, you are the manager of the Purity 

20 Farms who was on the stand yesterday! A. Yes, 
sir.

Q. Were you in charge of these cattle during 
the time that they continued to be at the farm! 
A. I was.

Q. And did you have actual charge of the sale 
of the cattle when they were finally sold! A. I 
did.

Q. Did you have charge of the milk, qf the 
milking of the cattle so that you know the milk 

30 producing amount! A. I did.
Q. With reference to the cattle that were final-

ly brought to the farm, describe to the jury, if 
you will first, what their condition continued to 
be as they were at the farm!

Mr. Phillips: Now, that question is ob-
jected to as having been asked and answered 
when this witness was on the stand before. 

The Court: That is my recollection.
Mr. Price: All right, sir; if  it is in, it is 

all right.
40
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Q. What was the weight of these cattle after 
they had been at the farm with a chance to—

Mr. Phillips: That question is objected to; 
unless this witness shows he has weighed 
them, it is speculative.

The Court: Well, he has been in this busi-
ness a long time; I  will allow that.

Mr. Phillips: I ask an objection. 10
The Court: Yes. I  do not suppose you 

weighed them?
The Witness: I weighed them when I sold 

them. Do you want the weights when we re-
ceived them or sold them?

Q. Did you weigh them when you received 
them? A. No. I think they would average about 
900 pounds.

Q. Now, can you give us the average weight 2q  
about when you sold them? A. I couldn’t just- 
give you the average weight, but I  could give you 
the weight of a good many of the cows, for I took 
it off last night, and I have it with me.

Q. About how much did they weigh?
The Court: He says he cannot tell you.

A. I cannot tell you the average; I didn’t aver-
age it up.

Q. W ill you state to the jury the weights of ^  
those you know about now? A. There was some 
of them weighed eight fifty, nine hundred, some 
of them less.

Q. How did you sell these cattle, by the pound?
A. Well, I think we sold them all by the pound 
but three.

Q. But three. Mr. Lagerquist was asked on 
cross-examination concerning the sale of some of 
these cattle. What do you state was the average 
amount from all these cattle received for their 
sale price? 40
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Mr. Phillips: Now, if your Honor please, I 
object to any average amount; the best evi-
dence will be what each one of these cows 
sold for.

The Court: Yes.
Mr. Price: May I have an objection, your 

Honor?
10 The Court: Certainly. If you sold them the

jury can average it up themselves.

Q. Mr. Chase, what was the amount received 
for these cattle?

Mr. Phillips: Now, that is objected to.
Mr. Price.: Wait a minute.

Q. With reference, so far as you can to the 
specific amount received for those which were sold 

20 by weight, and those which were sold as cattle 
themselves?

Mr. Phillips: That is objected to for the 
reason that it does not appear that this value 
received was a reasonable price for these cat-
tle.

The Court: You may state what the cattle 
were sold for, how they were sold, and where.

Q. Go ahead, Mr. Chase. A. I sold one of those 
30 cows for $5.00.

Q. Yes. Go ahead. A. She wasn’t weighed; 
and another one I sold for—

The Court: $5.00?
The Witness: Yes. That was the one that 

was so badly received in the car.
The Court: And who did you sell it to?
The Witness: I  sold it to a Jew down 

town. I  sold another one, I  think it was 
$30.00. W e didn’t weigh her either.

40 Q. Yes. A. But the exact amounts I got for the
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others, I would have to look at my report; I have 
it with me.

Q. Have you the memorandum with you! A.
I have just a little memorandum of it.

Q. Produce it. A. That I copied off of my re-
port books last night.

Mr. Phillips: Now, just a moment, please.
I Object to this witness referring his memory 10 
to a memorandum which it appears was 
copied off by him last night.

Mr. Price: I haven’t offered the memoran-
dum yet.

Q. Mr. Chase, what was the highest amount— 
do not refer to your memorandum—what was the 
highest amount that you received for the cattle ?
For any one of the cattle ? A. I think I got about 
$101 and a few cents for the highest priced one. 20

Q. And the lowest amount was the $5.00? A. 
Was $5.00.

Q. With reference to the remainder, did their 
price, I suppose, go between the $5 and the $101 
which you speak about? A. How is that?

Q. The price of the remainder ranged between 
the $5.00 and the $101.00 of which you spoke ? A. 
Yes, sir. It is a pretty hard matter to keep in 
mind the price of all these cows when you sell 
about two hundred of them a year. 30

Q. Now, with reference to the milk production 
of these cattle, can you state to the jury the aver-
age amount of milk, cows of this particular breed 
should have produced? A. Yes, sir.

Q. What is it? A. They should produce about 
12 quarts a day.

Q. 12 quarts a day. A. Take it on the average 
of a carload. *

Q. Yes. What did these cows which were final- * 
ly brought to the farm average in production per 
day? A. About 8 quarts. 40



116

Charles F. Chase, for P lam tif—Direct

Q. And did that production extend over the 
• time that they were at the farm, that average pro-

duction? A. A  period that they were there, 
about.

Q. What is the price which the company re-
ceived at that time that the cattle were there for 
their milk?

10 Mr. Phillips: That is objected to as being
too remote.

The Court: You may answer that question.

Q. You ma vanswer, Mr. Chase. A. I  think it 
was 12 cents.

Mr. Phillips: You will note my objection,
' please?

The Court: Yes.

20 Q. What is that? A. 12 cents.
Q. And how does the cost of maintenance of a 

cow which yields 8 quarts a day compare with a 
cow which yields 12 quarts a day?

Mr. Phillips: That question is objected to, 
your Honor.

The Court: Objection sustained.
Mr. Price: Well, now, that was the question 

I desired to ask before, and you said I should 
call the witness who knew about it. I had in 

30 mind we ought to show if there is any differ-
ence between them, so that it really operates 
against us on that phase of it. I f there is any 
difference between it, we should have to de-
duct that cost from the difference in the 
amount. It seems to me that is perfectly 
reasonable. Here is a cow which would or-
dinarily produce 12 quarts; by reason of its 
condition, it only produces eight.

The Court: Isn’t the real thing what the 
profit on that difference would be?

40
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Mr. Price: Yes, I think if this witness will 
state that, it will be all right.

The Court: That is the only thing.

Q. Mr. Chase, with reference to each day’s pro-
duction, what would ¡be the difference in the 
profit—

Mr. Phillips: I object. 10
Mr. Price: Just a minute.

Q. —which your company would receive from 
each of the cows delivering only 8 quarts, when 
ordinarily the production should have been 12?

Mr. Phillips: Now, that question is ob-
jected to, if your Honor please, as being too 
remote, incompetent and irrelevant.

The Court: Yes, I think it is.
Mr. Price: Your Honor, I thought I was 2q  

asking the very question you indicated.
The iCourt: Here the evidence shows that 

they were four quarts shy. Now, the question 
is, what profits did they make on that milk? 
They lost the (profit on four quarts; that is 
a simple proposition.

Mr. Price: I was going to get at it in de-
tail if this man can give it in detail for us.

Q. What profit does your company make on ^  
each quart of miff: sold at that time?

Mr. Phillips: Now, if your Honor please, 
that question is objected to as being specula-
tive and not within the issues. There is no 
allegation in this complaint alleging a loss 
by virtue of milk production, a loss of profits 
on milk.

The Court: I  understood his amendment 
yesterday covered that. Have you got that 
Written out, the way you amended it yester-
day? 40
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Mr. Price: I don’t know whether the
stenographer has or not. I  think that part 
was in our complaint before, because we 
charge the loss and depreciation of the cattle. 
Now, one of the elements of the depreciation 
is their production value and these are dairy 
cattle.

10 The Court: That wouldn’t go to your
* (profits; if you didn’t cover it yesterday, you 

haven’t any right to put it in.
Mr. Price: Your Honor, wouldn’t you say 

—I thought I covered it yesterday; I intended 
to, and I think it was so understood.

Mr. Hartpence: I have forgotten the ques-
tion.

The Court: Mr. Stenographer, will you turn 
to that amendment and read what it is ?

20 Mr. Price: Mr. Hartpence says we may put
it in.

Mr. Hartpence: I have no objection to 
that; we object to the evidence, however.

Mr. Price: We might add that plaintiff 
also claims damages for the loss in the milk 
production of the_ cows by reason of the acts 
alleged in the complaint.

Q. Now, Mr. Chase, how much profit did your
30 company make on each quart of milk sold at the 

time these cows were there?
Mr. Phillips: I object to that.
The Court: I am going to let that come in.
Mr. Phillips: Note my objection, please.
The Court: Yes. I f  you know.

A. I do not just exactly know.
Q. Did you have charge of the milk production 

at that time? A. I  had charge of the milk pro-
duction, but I didn’t have all the bills, and I
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couldn’t say just at that time what their profit 
was iper quart. I couldn’t say just at that time, 
because—

Q. Did Mr. Lagerquist have charge of that I 
A. He handled most of the bills at that time.

Q. So that he would be the person who is in 
possession of that knowledge1? A. I think likely. 

Q. What is that ? A. I do not quite understand. 
Q. He would be the person who is in the pos-

session of that knowledge, as to the profits made 
on each quart of milk? A. I think so; yes, sir. 

Mr. Price: You may cross-examine.

Cross Examination by Mr. Phillips:
Q. You didn’t see these cattle at New Milford, 

Pennsylvania, before they were shipped, did you ? 
A. I did not.

Q. You don’t know the weights of them before 
they were shipped, do you? A. No, I do not.

Q. I  believe you testified that the average 
weight o f these cattle was 900 pounds? A. Well, 
we just estimated that; we didn’t weigh them, 
you know; it is just a rough estimate, see?

Q. And when did they weigh this 900 pounds? 
A. When did they weight that?

Q. Yes. A. I didn’t say they did weigh that. 
I said that was a rough estimate. W e just had to 
kind of guess at it.

Q. About when did you make this estimate? 
A. We looked them over when they arrived.

Q. Yes. A. And we came to the conclusion they 
were about 900 pound cows on the average.

Q. Did you estimate the weight of these cattle 
three months later? A. We did not; when we sold 
them—

Q. Was the weight more or less at that time 
than when first estimated by you? A. Some of 
them weighed more; some of them weighed less.

10

20

30

40



120

Charles F. Chase, for Plaintiff—Cross

Q. You estimated the weight at the time you 
sold them at about 900 pounds apiece? A. Yes. 
We thought they would average that about.

Q. Who did you sell this cow to io r  $5.00? A.
I think Mr. Eckerson.

Q. When did you sell it? A. I think it was the 
month of August.

10 Q. And where does Eckerson live? A. 'He is a 
Trenton man.

Q. What did you sell it for that amount for? 
A. Well, as the fellow says, she got very poor and 
unable to get around, and we disposed of her for 
what we could get for her, and that was the sum 
we got for her. That was one of those cows that 
was so bad in the car when we took them out.

Q. You have cows at the Purity Farm every 
once in a while get thin, don’t they, and get 

20 sick? A. We have them get sick, sure, the same
as anvbody else.

Q. How did Eckerson take that cow away? A. 
In an automobile.

O. For what purfpose did he take it? A. I 
couldn’t tell you.

Q. Beef or bologna? A. I don’t know what he 
done with it; just took it for the hide, or what.

0. No. A. I never asked him no such question
as that.

BO q  p p j you try and get any more than $5.00 tor 
it? A. I did.

Q. From whom? A. From Mr. Eckerson.
Q. Anybody else? A. No.
Q. Who did you sell the one for $30 to? A. I 

think a man bv the name of Hefertus, if I  recall it
right. _  _ , -

O. Hid you try to sell that cow to Eckerson too?

40

Q. Hid you try to sell the other cow, the $5.00 
cow, to this man that you got $30 from? A. No.
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I don’t think there was but only that cattle dealer 
around that morning as I  sold it.

Q. You sold one cow for $101 you testified? A. 
(¡Nodding head) Yes.

Q. What did that cow cost ? A. I couldn’t tell 
you. I never saw the figures that they paid for 
those cows.

Q. At that particular time that was a fair price 10 
for the cow, wasn’t it? A. What do you mean, 
for a beef cow or a milch cow?

Q. A  milch cow? A. Well, a fair price.
Q. You didn’t pay over $115 for any of these 

cows, did you? A. Well, that’s what I under-
stood the company paid for them; somewhere 
about that. I never saw any bills or anything of 
that kind to know what they did pay for them.

Q. Did you get any more for any of these cows 
than $101? A. No. ‘ 20

Q. What was the next highest price you got for 
any particular cow of this lot? A. Well, I could-
n ’t remember until I  looked at my list. W e were 
selling about two hundred! cows a year, and I  con- 
not recall.

Q. How much did you get all told for these 
cows? A. That I didn’t figure out.

Q. No. A. The total sum.
Mr. Phillips: That is all.
Mr. Price: That is all just now, Mr. Chase. 30

By the Court:
Q. Why do you sell 200 cows a year? A. Well, 

they keep wearing out; some years we sell as 
many as that; other years we don’t; sometimes 
150 or 125.

Q. Then when a cow gets— A. We get rid of 
her.

Q. Sell her? A. Unless she is an extra good 
one, then we breed her and hold her over for a 
milker. ^
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Q. What is the average difference between a 
cow that is milked out and a fresh cow ? A. What 
is the average difference?

Q. Yes. You have been speaking on averages; 
what was the average difference? A. Well, i f  she 
went dry, we will say, for instance, now, and she 
was coming fresh in six weeks or two months 

10 time, we would consider at that time she went dry 
there would possibly be a difference of fifteen oi 
twenty dollars.

Q. Do you hold them until they come in, within 
six weeks of going dry ? A, W e do hold them, yes, 
when they are extra good cows.

Q. No. On the average when do you dispose 
of your cows? Now, you say you dispose of from 
125 to 150 cows a year. A. As soon as they are 
milked out and are not profitable for milk pur-
poses, unless they come in fresh.

20 Q. Now, when you sell those cows, what would 
be the average difference in the value between 
that cow when you think it is profitable to sell 
her and when you buy her fresh? A. Well, that 
depends a great deal.

Q. I am talking on an average. A. Well, that is 
a pretty hard matter to get at. Some cows are 
larger and in better condition and you get more 
out of them. Some you can sell for five cents, and 
others you can get nine, ten or eleven for them.

8°  Q. Isn’t there any average at all? A. Well, I  ̂
don’t, know that I  ever averaged that up.

Q. Well, when you get a cow and bring her in 
fresh from a strange place, she always falls off in 
milk, doesn’t she? A. Not as a rule.

Q. What? A  new cow, you mean to say, when 
you bring a cow in over the railroad, she doesn’t 
fall off in milk? A. Oh, when you first receive 
her, she certainly does; she won’t come back on 
her milk again for a week or ten days or two

40 weeks*



123

Charles F. Chase, for Plaintiff—Cross

Q. Now, how much does it fall off? A. Well, 
some will fall off more than others.

Q. Well, what would the average fall off? A. 
Oh, I would say five or six quarts.

By Mr. Phillips:
Q. Some of them, as a matter of fact, never 

come back to normal again, isn’t that right? A. 
Very seldom one.

Q. But they do at times; that is true, isn ’t it? 
A. Well, we don’t know whether they come back 
to normal or not, because we don’t know the pro-
duction before we receive them.

Q. And that is what happened in this case. You 
didn’t know what their normal was— A. We con-
sider it a very poor cow that doesn’t give twelve 
quarts a day. Lots of them we buy gives eighteen, 
twenty and twenty-four a day.

Q. But you don’t know how much these cows 
were giving at the time you bought them? A. 
No, I don’t know a thing about it.

Q. You testified that you sell anywheres from— 
or about 150 cows a years; and, as a matter of 
fact, you often sell some of those cows that yon 
have only had a little while, that is true, isn’t it? 
A. Well, not very often; not unless the cow hap-
pens to go wrong, and has a bad bag, or something 
of that kind.

Q. That happens once in a while, doesn’t it? 
A. Oh, they get bad bags, sure. A  heavy pro-
ducer generally goes wrong in the bag.

Q. And once in a while it has been known for 
Mr. Bertholf to pick up a bad cow, isn’t that right! 
A. What do you mean by that?

Q. Pick up a cow that doesn’t give a high quan-
tity of milk? A. Well, all cattle dealers will once 

in a while make a mistake.
Mr. Phillips: That is all.

10

20

30

40
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Mr. Price: That is all, Mr. Chase. Mr.
Henning.

Jo h n  F. H e n n in g , called as a witness on behalf 
10 of the Plaintiff, being first duly sworn, testified 

as follows:

Direct Examination by Mr. Price:
Q. Mr. Henning, you live where? A. I live at

New Milford, Pennsylvania.
Q. You have lived there how long? A. Since

1913.
Q. Are you the agent for the Adams Express

Company, New Milford? A. I  am.
20 Q. I show you a paper marked Exhibit P-1, 

and ask you if that is your signature, John F.
Henning? A. That is it.

Q. And that was signed as agent for the Adams
Express Company ? A. That is it.

Q. This paper, is it not, is the receipt given to 
Mr. Bertholf at the time these cattle were shippel? 
A. It was.

Q. Mr. Henning? A. Yes, sir.
Q. You recall very well, do you not, the 21st day 

30 of May, when these cattle were loaded in this
car? A. I do. T

Q. On what train did these cattle leave .New
Milford? A. They left on the manifest freight.

Q. That freight train operates between what 
places? A. Well, I  think that one operated be- 
■£̂ 00ji Binghamton and Scranton.

Q. And what time did they leave on this mani-
fest freight? A. I  judge somewhere between 4:30 
and 4:45 the afternoon of May 21st.

Mr. Price: Cross examine.
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Cross Examination by Mr. Hartpence:
Q. At the time that you issued this express re-

ceipt, P-1, Mr. Henning, you also issued this live-
stock contract marked D -l for Identification, did 
you not, which I show you? A. (Referring) I did.

Q. And that was received by you when you is-
sued it? A. Do you mean the original?

Q. Yes. Whom did you issue it to? A. Well, 10 
those contracts are made out in triplicate.

Q. Yes. A. The original goes to the superin-
tendent of the division; the duplicate goes to the 
shipper; the triplicate is attached to the original 
waybill and goes with the shipment.

Q. When you say goes to the shipper, to whom 
did the triplicate go in this case? A. To Mr. 
Bertholf.

Q. And is that his signature to the paper? A. 
That is his signature. 20

Q. Is this also his signature here to the attend-
ant’s contract here on D -l? A. That is his sig-
nature also.

Q. What is your, position at New Milford, Penn-
sylvania, Mr. Henning? A. I am the freight and 
ticket—

Q. Prior to May 21st, 1918? A. I am the freight 
agent of the Lackawanna Railroad.

Q. That is the Delaware, Lackawanna & West-
ern Railroad? A. It is. 30

Q. Do they pay you your salary? A. They do.
Q. Any other railroad operate through New 

Milford? A. No, sir.
Q. You also acted for the Adams Express Com-

pany at that time, did you? A. I  do and did.
Q. The Adams Express Company did not oper-

ate any part of the railroad there, did it? A. No.
Q. When you state that this particular ship-

ment left sometime between four-thirty and four- 
forty-five in the afternoon— ^
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Mr. Price: Yon said about-five o ’clock, 
didn’t you?

The Witness: Between four-thirty and
four-forty-five.

Mr. Price: I beg your pardon.

Q. —four-thirty and four-forty-five on the after- 
10 noon of May 21st, 1918, by what means or by 

what route did it leave? A. Over the Lacka-
wanna Railroad.

Q. And this manifest freight that you referred 
to was a freight train of the Delaware, Lacka-
wanna & Western Railroad? A. It was a freight 
train; yes, sir.

Q. Of the Lackawanna Railroad? A. Of the 
Lackawanna Railroad; yes, sir.

Q. And the car containing this shipment was 
20 simply attached to that Lackawanna freight train, 

is that correct ? A. Yes; they picked it up there.
Q. How long had you been employed there as 

the station agent for the Lackawanna Railroad 
up until that time ?

Mr. Price: I object as immaterial. What 
earthly difference does it make? He received 
this as Adams Express Company agent.

The Court: What difference does it make 
in this case?

30 Mr. Hartjpence: Well, I  want to find out
something about this manifest freight. I 
thought I would qualify him to state what he 
knew about it.

The Court: All right; you may.

A. Five years.
Q. And was this manifest freight that you have 

referred to a freight train that ran regularly every 
day? A. Manifest freights run every day; not 

40
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particularly this one. All fast freights, or freights 
that carry perishable goods, livestock or anything 
like that, are called manifest freights. In other 
words, they only stop between certain designated 
points. This one in general would only stop be-
tween Scranton and Binghamton, which is a dis-
tance of about 72 miles, except in cases of emerg-
ency like a case of a car of cattle, or a car of grain, 10 
or something like that. They would pick it up; 
that is all.

Q. And would that also be true on its run from 
Binghamton to Scranton? A. 'Either way.

Q. And do you know upon whose direction such 
a manifest freight would stop? A. The superin-
tendent, the train dispatcher.

Q. Of the Lackawanna Railroad? A. Of the 
Lackawanna Railroad, under the signature of the 
superintendent.

Q. So that if for any reason it was necessary 
or desirable for that manifest train to stop on its 
run from Binghamton to Scranton at New Milford 
Pennsylvania, it would only do so upon the special 
order of the—

Mr. Price: One minue.

Q. — dispatcher?
Mr. Price: I Object on the ground that the 

Adams Express Company received a carload 30 
of cattle for transportation by express, and 
it is entirely immaterial what the Lackawan-
na Railroad did.

The Court: You may answer the question.
Mr. Price: Exception.

A. What is the question?
(Question read by the Stenographer.)

A. Yes, sir. 40



128
—2

John F. Henning, for Plo/intiff Cross

Q. You had nothing to do with that as the 
Adams Express Company agent?

Mr. Price: I object, sir, on the ground that 
the exhibits which are in evidence show that 
he had and that precludes him from denying 
the authority which he already admitted he 
had, and which the express agent’s contract 
shows he received. Now, they received our 
cattle as the Adams Express Company, and 
there cannot ¡be anything outside of that 
which has any bearing on this case.

Mr. Hartpence: If your Honor please, my 
question was not addressed to that at all.

Mr. Price: It seemed so to me.
Mr. Hartpence: If the stenographer will 

repeat it, we will get it clear.
(Question read by the Stenographer.)

20 Mr. Price: I  object for the same reason I
have already stated. Now, that certainly has 
nothing to do with this case.

The Court: I cannot see that it throws any 
light on the subject. How can it?

Mr. Hartpence: Well, I think, if your 
Honor please, that it throws this much light 
on it: That the plaintiff has now shown by 
this witness the issuing of an express receipt 

on and the departure of the shipment by a mani-
fest freight at a given hour of the day, at a 
given hour on a given day.

The Court: Yes,
Mr. Hartpence: And it seems to me that 

that gives me the right then on cross-examina-
tion to show all the circumstances under 
which that shipment was sent on its wav, and 
particularly the fact—

The Court: All right.
Mr. Hartpence: —that it was the railroad40
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company that took the car, and he had nothing 
to do with it.

The Court: Does that relieve the express 
company from liability?

Mr. Price: Certainly not.
Mr. Hartpence: It may in the light of what 

develops later.
Mr. Price: Subject to my objection, and to 

their connecting it up later.
The Court: Oh, yes. As it stands now, I 

do not see that it throws any light on it at 
all, although on cross-examination I  suppose 
he has a right to have all the facts.

A. Do you mean my personal authority for stop-
ping this train?

Q. That is what I referred to, yes, sir. A. I 
haven’t any.

Q. And you didn’t stop this train on this parti-
cular day? A. No, sir.

Mr. Price: I object for the same reason 
that has already been stated.

The Court: Yes. I  will allow that.

Q. What was your answer, Mr. Henning?
Mr. Price: He hasn’t answered the last 

question.

A. The one you just asked?
Q. Yes. A. Let me have that question, will yon 

please?
(Question and answer read by the Steno-

grapher.)

Q. Do you know of your own knowledge, Mr. 
Henning, what time that manifest freight took 
out the car in question, arrived at Scranton? A. 
No, I  do not.
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Q. Do you know the usual running time of that 
manifest freight between New Milford and Scran-
ton ? A. They are not scheduled trains.

Q. I know they are not scheduled, but do you 
know what their usual running time is between 
those two points? A. No, I  do not.

The Court: How many miles is it from New 
10 Milford to Scranton?

The Witness: About 62 miles. Oh, you 
say from New Milford to Scranton?

The Court: New Milford to Scranton?
The Witness: Oh, 41 miles.
The Court: I thought it was pretty—
The Witness: Yes, I was thinking from 

Binghamton.

Q. It is 62 from Binghamton ? A. 62, yes.
20 Q. Do you recall who the conductor of the mani-

fest freight was that took the car out that day? 
A. I do not.

Q. Prior to its leaving on this manifest freight 
at the time you have stated, when did you last see 
the car containing this shipment?

Mr. Price: I  object as immaterial, the car 
having been delivered into the custody of the 
company.

The Court: He may testify to that point.
SO Mr, Price: May I have an objection, vour

Honor?
The Court: When did you last see it?
The Witness: Some time between four 

o ’clock and four-fifteen when I  sealed the car.

Q. Yes. And where was it when you did that? 
A. Up at the cattle pen about 250 yards south of 
the station.

Q. Did you seal all the doors of the car? A. 
4Q All but one.



1 3 1

John F. Henning, for Plaintiff—Redirect

Q. Which one was that? A. The south door.
Q. On the south end? A. South end, yes.
Q. That was the end nearest Scranton? A. 

Nearest Scranton.
Mr. Hartpence: That is all.

Re-direct Examination by Mr. Price:
Q. Mr. Henning, on my direct examination you 

stated that this manifest freight left between four- 
thirty and five, didn't you, about four-forty-five? 
A. Between four-thirty and four-forty-five.

Q. Yes. That is correct, isn't it? A. Yes.
Q. If the original arrangement for the shipment 

of these cattle had been by freight, would they 
have ordinarily gone on that manifest freight 
train?

Mr. Hartpence: I object as immaterial.
The Court: You may answer.
Mr. Hartpence: Objection.

A. Any freight that would come along.
Q. It might be a manifest freight or any other 

freight ? A. It might be a local.
Q. What is the proportion of charge for freight 

service with reference to the charge for express 
service ?

Mr. Hartpence: That is objected to as im-
material and irrelevant.

The Court: You have a contract in this 
case, have you not?

Mr. Price: I have, sir; my only reason being 
to £how we paid the extra sum for express 
service that we didn’t get.

The Court: You haven't shown yet the dif-
ference between the two.

Mr. Price: That is what I am asking.
The Court: You haven't shown that there
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is any difference 'between the freight and ex-
press.

Mr. Price: That is my present question, 
between the two.

The Court: The price you are asking now; 
that is immaterial.

Mr. Price: I didn’t quite get your Honor’s 
10 point.

The Court: You haven’t shown any differ-
ence that they didn’t get by freight that they 
would get by express.

Mr. Price: Oh, I withdraw the question, 
then.

Q. Is there a difference between the charge— 
The Court: The charge is immaterial. The 

question is what you were to get and whether 
20 you it or not; that is the only question in 

this case.
Mr. Price: You mean with reference to the 

amount1?
The Court: No. As to the service you got. 
Mr. Price: Oh, that is already in. I was 

asking as to whether there was any difference 
in the charge.

The Court: You see your contract does not 
call for any particular train.

SO Mr- Price: Oh, I see what you mean.

Q. When you ship by express, Mr. Henning, 
your express car is ordinarily attached to a pas-
senger train, is it not? A. I have made two ship-
ments of express, and one went on a passenger and 
one went on this manifest.

Q. Ordinary shipments of express are made by 
passenger service, are they not?

Mr. Hartpence: Objected to as immaterial 
.A and irrelevant.
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The Court: You may answer that question.

Q. You may answer, Mr. Henning. A. Well, I 
can’t say; I  don’t know what they are.

Q. My goodness, man ! You are the man who 
has charge of this very thing? A. I had nothing 
to do with anything going by passenger trains.

Q. Do you know that express service is made 
by attaching an express car to a passenger train?

Mr. Hartpence: I Object.
The Court: You may answer.

A. I told you before one went on a passenger 
train and one on a freight train.

Q. Is it your statement that if extpress had not 
been contracted for, it would not have gone on a 
freight train?

Mr. Hartpence: I object to that.
The Court: You may answer.

A. Not necessarily.
Q. That is your statement to this jury? A. 

Yes, sir.
Q. If a man contracts for express service for 

shipment of some cattle, you think you are giving 
him express service by shipping it on a non-stop 
freight between New Milford and Scranton?

Mr. Hartpence: Objected to.
The Court: I will allow that.
Mr. Hartpence: Objection.

A. I suppose so; it would make it the same time.
Q. If you ship it by freight, it would go by a 

freight train? A. Yes, sir.
Q. Is it your statement to this jury there is no 

difference between the shipment of cows sent by a 
freight train and express, so far as the kind of 
'train they go on?
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Mr. Hartpence: Objected to.
The Court: You may answer.

A. I cannot see any difference, no ;, as far as the 
time is concerned.

Q. A  man pays extra, sir, for express service, 
doesn’t he?

10 Mr. Hartpence : Objected to as umnatenal
and irrelevant. The best proof are the filed 
tariffs.

The Court: It is immaterial. He paid for 
something; did he get it? If he didn’t get it, 
is there any damage?

Mr. Price: I  think that is all then, ¡Mr. Hen-
ning.

The Court: Now, when you figured out 
your rate, there is a rate in that contract of

20 $144; how do you figure that out?
The Witness: The minimum carload of 

cattle is twelve thousand—is twenty-eight 
thousand pounds, at a first class rate all cat-
tle over twenty-eight here, shows the weight 
of a hundred pounds, or a thousand pounds 
for each cattle.

The Court: Yes.
The Witness: And there is also an esti-

mated weight to be furnished for each calf.
30 By getting these estimated weights and add-

ing them together and using the first-class 
rate is where I got the charges from. Also by 
using the excess valuation.

The Court: Did the value of these cattle 
have anything to do with the rates that arc
charged? '

Witness: Yes, there is an extra charge
which is shown on the waybill for excess val-

A uation. ,
The Court: I notice that there is noth-
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ing in the livestock contract as to the value.
Mr. Price: If your Honor please, I don’t 

know whether I—I explained that by showing 
the other receipt, don’t you know.

The Court: I understand. I asked him 
why there isn’t in there anything about value.

The Witness: I do not know.
The Court: And was this receipt that has 10 

been offered in evidence given at the same 
time?

The Witness: Yes; both at the same time.
The Court: And that was the value that 

was fixed on the cattle at the same time ?
The Witness: Yes.

By Mr. Hartpence:
Q. And those rates, Mr. Henning, that you have 

reference to, were obtained from what? A. The 20 
public files of the express company.

Q. By the public files, you refer to the official 
classification? A. Official classification.

Q. Schedules and tariffs? A. Yes.
Q. And you assessed them in this particular 

shipment in accordance with those tariff schedules 
and classifications? A. According to those tar-
iffs.

Q. I show you what purports to be a set of offi-
cial express classifications, tariffs and schedules, 30 
and ask you whether or not you can state—

Mr. Price: Now, if your Honor please, I 
know what this question is going to be. I 
object on the ground that it is not cross-ex-
amination. He may produce it on his own case.
All I  have asked this man about is as to the 
time when this train left, and whether it went 
by freight. Now, he cannot go into a ques-
tion of what the rates are upon cross exami-
nation. I think that is his own case. 40
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Mr. Hartpence: Well, the Court opened up 
the question of rates and I want to show on—

Mr. Price : Let him do it on his defense; 
that is not our case.

Mr. Hartpence: How far did I get with my 
question, Mr. Stenographer?

(Question read hy the Stenographer).
1°

Q. — if they are the classifications, the same as 
those that you used for the assessment of the ex-
press charges on the shipment involved in this 
case?

Mr. Price: Now, I object, as not cross-ex-
amination, and certainly they have no right

Mr. Hartpence: I am only asking him, if 
your Honor will observe, whether or not he 
can state it.

20 The Court: He may answer that.
Mr. Price: Can you state it? Yes or no.

A. I cannot say whether these are the ones that 
were in effect at that time.

Q. All right.

E d wa r d  B e r t h o l f , recalled as a witness on be- 
30 half of the Plaintiff, testified as follows:

Direct Examination by Mr. Price:
Q. Mr. Bertholf, there has been testimony in 

this case that the average weight of these cattle, 
after they had arrived at Titusville and been 
taken to the farm, was about 900 pounds. Do you 
know their average weight approximately prior 
to the time that they were shipped? A. Why, I 
do not, except from estimation.

40 Q. Well, that is What I mean; you are a cattle
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man. A. They would weigh 950 at least, I  think.
Q. You saw, of course, these cattle; you attended 

to the purchase and everything? A. Yes, sir.
Q. With reference to the kind of cattle that 

these were and the condition in which they were, 
what should have been their average production 
of milk per day?

Mr. Hartpence: Objected to as incompetent 
and—

The Court: Objection sustained.
'Mr. Price: Your Honor permitted that on 

the other—Mr. Chase’s statement on the ques-
tion after they had arrived. I would like to 
show it prior to their arrival.

The Court: He ought to know; he exam-
ined these cattle; he ought to know something 
about that.

Mr. Price: That is what I  am asking him.

Q. You examined the cattle, did you not? A. 
Yes, sir.

Q. And you know from your knowledge as a 
cattle man— do you know their milk production, 
so far as their milk production at that time, as 
to what their condition was? A. I think I do.

Q. And how much should that be?
The Court: Now, one minute. He exam-

ined these cattle and must know what thc\ 
give. He certainly didn’t go out and buy 
these cattle without knowing anything about 
their milk production, when 'he was buying 
them for the farm.

The Witness: Yes, sir.
Q. State to the jury what you know about these 

cattle? A. I know these cattle were practical 
milkers; they were from good producing herds and 
were good cows.

Q. Were they fresh? A. They were fresh; that
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is, they were in; there were a few that weren’t in.
The Court: How many of them were milk-

ers?
The Witness: There was 24 of them that 

were milkers.
The Court: Now, did you see those cows 

milked I
10 The Witness: I did not.

The Court: You bought them on what some-
body told you?

The Witness: No, sir; I tested them.
The Court: How did you test them?-
The Witness : By trying their milk, their 

general appearance and their bags and every-
thing else, and their udders were all right and 
-perfect.

Mr. Price: Now, I ask the question.
20 Mr. Hartpence:, What is the question ?

Mr. Price: The question is what the produc-
tion amount of these cows should have been 
under the condition in which he saw them at 
the time he purchased them and shipped 
them.

Mr. Hartpence: Objected to as immaterial, 
irrelevant and incompetent.

The Court: I will allow that.
Mr. Hartpence: Note my objection.

JO The Witness: Fully 12 quarts.
The Court: How long did you keep these 

cows in your yard before you shipped them?
The Witness: I didn’t have the cows in the 

yard only—all of them.
The Court: No, no.
The Witness: The day before I had them 

brought in.
The Court: How long a time was the long-

est?
The Witness: That I kept any of them?40
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The Court: Yes.
The Witness: Well, I—well, probably three 

to five days.
The ‘Court: Now, didn’t you milk those 

cows when you had them there?
The Witness: Why the calves milked them; 

they were fresh cows. 10 *
The Court: You didn’t milk them at all?
The Witness: Oh, I stripped out what the 

calves didn’t take. I see that they were prop^ 
erly cared for.

Q. Mr. Bertholf, you yesterday gave us the 
value of these cows which had been lost? A. Yes, 
sir. 1 <

Q. Either killed during the transit, and of the 
ten which you gave us, the average which I have 
figured is about $95. With reference to the re-
maining twenty which finally arrived at the farm, 
was their average value about the same as the 
amount which the ten which were killed repre-
sented?

Mr. Hartpence: Objected to as immaterial 
and irrelevant and incompetent.

The Court: He may tell us what he knows 
about it.

30
Q. Please state, Mr. Bertholf. A. Why, they 

were, so far as I  know.
Q. Well, you know, do you not? A. Yes, I 

know; I purchased them for good cows.
Q. No. My question was whether the remaining 

twenty cows were about the same average value 
as the amount for the cows which were lost? A.
It was.

Cross Examination by Mr. Hartpence: 40
Q. You didn’t weigh the cattle before you ship-

ped them, did you, Mr.— A. I did not.
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Q. Nor did you actually milk any of them com-
pletely so as to determine just how many quarts— 
A. I did not.

Q. —any given cow gave, did you? A. I did not.
Mr. Hartpence: That is all.
The Court: When you bought these cat-

tle, you bought a cow and a calf at one price,
10 didn’t you?

The Witness: Yes, sir.
The Court: So when you gave us the value 

yesterday of one cow costing $115, you meant 
a cow and a calf?

The Witness: Yes, sir.
The Court: So when they are speaking of 

the value of a cow at the farm, you usually 
deduct the value of the calf from that?

The Witness: Yes, sir.
20

E ar l  D. R a l s t o n , called as a witness on be-
half of the Plaintiff, being first duly sworn, testi-
fied as follows:
Direct Examination by Mr. Price:

Q. Mr. Ralston, you are the young man, are 
you not, who helped Mr. Bertholf load the car ? 
A. Yes, sir.

gQ Q. And you were there when the agent sealed 
it? A. I don’t remember as I was.

Q. You had gone at that time? A. Yes, sir.
Q. This car has been described as a horse car; 

is that what you would call it? A. That is what 
I should call it; yes, sir.

Q. Tell the jury about the work which you did 
towards bedding the car and so forth? A. Why, 
we put shavings.—

Q. A  little louder, Mr. Ralston. A. We took 
¿n shavings and put in and straw and hay around the 

sides. "
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The Court: Hay where?
Mr. Price: On the sides.

Q. And what did you do with reference to the 
windows in the car? A. We fastened them all 
open.

Q. Open? A. Yes, sir. ,
Q. How did they swing olpen? A. They swung 

up, I believe.
Q. And were those windows in the car ? A. They 

were near the top.
Q. Around the topj A. Around the top.
Q. But on the side, I suppose ? A. On the side; 

yes, sir.
Q. And about at what time did you finish com-

pleting that work? A. Well, I  couldn’t say. I 
should imagine it was after four o ’clock, sometime gQ 
after four o ’clock.

Mr. Price: You may cross-examine.

Cross Examination by Mr. Hartpence:
Q. When you say we, you mean you and Mr. 

Bcrtholf? A. Bertholf; yes, sir.
Mr. Hartpence: That is all.
The Court: How did you load these cattle, 

how do you put them in the car?
The Witness: Why, they have a runway; 30 

they drive them in.
The Court: Yes. But I mean when you got 

them in the car, did you just drive them in 
the car promiscuously?

Mr. Price: He doesn’t know what promis-
cuously means, your Honor.

The (Court: I  mean you didn’t try to 
fasten them?

The Witness: Just drove them in.
The Court: Well, there wasn’t much room 40
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after you got 24 cows and 3 calves in the car, 
was there?

The Witness: Yes, sir.
Mr. Price : It was a very large horse car, 

your Honor. That is all.

10 ' , 
E r ik  L ag e r q u is t , recalled as a witness on be-

half of the Plaintiff, testified as follows:

Direct Examination by Mr. Price:
Q. Mr. Chase has stated that these cows aver-

aged not more than eight quarts a day during the 
time that they were there at the farm, and the 
testimony now is that they should have averaged 
about twelve. When does a milk producing com- 

oq pany like your company commence to make a 
"  profit upon the milk with reference to the pro-

duction amount?
Mr. Hartpence: Objected to as immaterial 

and irrelevant; too remote, and not within 
the contemplation of the parties at the time 
the contracts of shipments were entered into.

The Court: I will sustain your objection.
Mr. Price: Your Honor, this is the same 

question I ask before where you said I  might 
80 prove the production amount.

The Court: I f you have any estimate at 
all for the loss of production of milk, it would 
be the loss of the profits on the amount of 
milk that you didn't get.

Mr. Price: Yes. Now, your Honor, in this 
case as a matter of fact, Mr. Bertholf or Mr. 
Lagerquist tells me that in selling milk if a 
cow doesn't give over eight quarts, it doesn't 
amount to anything; at twelve quarts, it is a 
certain amount, which I do not want to state40
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before the jury, and the difference would be 
what I am getting at.

The C o u r t:  Y o n  m a y  sh ow  th a t.

Mr. Hartpence: I ask my objection be 
noted.

The Court: Yes.

Q. Mr. Lagerquist, at twelve quarts, a cow pro-
ducing twelve quarts a day, what is the profit 
which in this time these cows would have made 
on each cow ? A. About 36 to 37 cents a day.

Q. On each cow? A. On each cow.
Q. At eight quarts, is there any profit or not? 

A. Well, probably two or three cents profit.
Q. On each cow? A. Yes.

Mr. Price: Cross examine.

Cross Examination by Mr. Hartpence:
Q. Mr. Lagerquist, if you had put in the place 

of these twenty cows that you refer to with their 
diminished production of milk, twenty other cows 
that produced the normal amount of milk, then 
you would have made this extra profit, would! you 
not? A. I would.

Q. Mr. Lagerquist, I show you letter dated June 
U, 1918. consisting of four pages and a state-
ment and an Adams Express Company receipt 
annexed, and ask you if that is your signature 
on the fourth page, Erik S. Lagerquist? A. (d e -
ferring) Correct, yes, sir; it is.

Q. And you sent that letter to Mr. R. W. Dan-
iel. Claim Agent o f the Adams. Express Company, 
didn’t you? A. I did.

Mr. Hartpence: I  ■will ask it be marked 
for identification.

(Marked Exhibit D-3 for  Identification.)

Q. Were the Adams Express ¡Company receipt 
and this paper I have referred to as a statement

10
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40
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•both annexed to tlie letter at the time you sent 
it, Mr. Lagerquist! A. Well, I  can’t remember, 
but I presume it was. I can’t remember that.

Q. Would it refresh your memory as to that 
question if I were to read from page three of the 
letter as follows: “ I  am enclosing a copy of the 
original receipt; also bill for cattle which were 

10 not delivered” ! A. Copy of receipt, that is what 
I thought it was, because I didn’t send the origi-
nal.

Q. So that the copy of the receipt and this bill 
or statement were attached to the letter, weren’t 
they! A. Yes, sir; yes, sir.

Q. As you state on page three of the letter! 
A. Yes, sir.

Q. I also show you letter dated July 5, 1918, 
addressed to R. W . Daniel, Claim Agent o f  Ad- 

20 ams Express Company, and ask you if that is your 
signature at the bottom of that letter, Erik S. 
Lagerquist! A. (Referring) It is, yes.

Mr. Hartpence: I will ask that that be 
marked for identification.

(Marked Exhibit D-4 for dentification.)

Q. And you also sent that letter to Mr. Daniel, 
didn’t you! A. I  did.

Mr. Hartpence: That is all.
Mr. Price: May I have those!

80 Mr. Hartpence: They are only marked for
identification.

Redirect Examination by Mr. Price:
Q. Mr. Lagerquist, in the Exhibit D-3 for ident-

ification which has been shown you, the claim as 
then itemized and determined by you and sent 
to them, was $1787.42! A. Yes, sir.

Q. At that time had you made any claim for 
milk production, fo r  loss of milk production! A. 

40 I had not.
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Q. And why not? A. Because I thought that 
the cows may come back in the production, and I  
only wanted to put in claim for what I  actually 
—the damages at that time.

Q. I notice in this letter that there is a state-
ment that the enclosed statement represents what 
we are willing to do now in the hope of adjusting 
this matter without being put to a legal expense. 10 
That was included in that letter, was it? A. 
Yes, sir.

Q. Mr. Lagerquist, have you shipped cattle by 
express before and after, or before this time 
rather? A. I have.

Q. And what kind of service with reference to # 
the kind of trains to which it was attached did 
you then receive?

Mr. Hartpence: 'Objected to a simmaterial 
and irrelevant. 20

The Court: Objection sustained.
Mr. Price: Your Honor, am I not entitled 

to show how these cattle would be shipped 
ordinarily ?

The Court: You may show the difference 
between the two. I have been asking you 
what the difference was.

Mr. Price: All right, sir.

Q. You have had experience with shipping cat- 30 
tie and receiving cattle by shipments? A. Yes, sir.

Q. What is the difference between express serv-
ice which you bargained for in this case, and 
freight service ?

Mr. Hartpence: Objected to as immaterial 
and incompetent.

The Court: I  do not see that this gentle-
man has any knowledge on this subject.

Mr. Price: He says he has shipped cattlp 
by both freight and express. 40

The Court: Suppose he has? To what ex-
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tent? What does he know about it? He 
may have received something one way and 
something another way.

Mr. Price: I withdraw it.
Q. Do you know, Mr. Lagerquist, the difference 

between shipments by freight and by express? 
A. I do.

10 Q. And what is it?
Mr. Hartpence: That is objected to as im-

material, irrelevant and incompetent.
The Court: You haven’t shown his knowl-

edge; you haven’t qualified him; that is the 
trouble.

Q. How do you know that difference, Mr. Lager-
quist? How do you know the difference between 
the manner of shipment between freight and ex- 

20 press? A. Because express shipments go on pas-
senger—

The Court: No.

Q. No. How do you know what the difference 
is ? Not what the difference is between the freight 
and express shipments, but how do you know the 
difference? Where do you get your knowledge 
from as to the difference? A. Why, the way the 
shipment is going forward when I made them.

30 Q. You mean your experience in shipping? A. 
Yes, sir.

Q. And over what period has that experience 
been? A. Well, I have only shipped a few loads 
by express.

Q. I see. Over what period, what length of 
time? Well, probably within twelve years.

Q. And your freight, freight the same time? A. 
I have shipped by freight twenty years.

Q. Now, what is the difference between express 
40 service as you so bargained for it and freight 

service?
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Mr. Hartpence: I object as immaterial and 
incomjpetent.

A. I have always had—
Mr. Hartpence: Just a minute— and that the 

contract in this case is the only complete and 
only guide as to what the process of shipment 
should have been in this case. It wouldn’t 10 
make any difference how Mr. Lagerquist 
shipped in other cases and on other occasions, 
nor how other people shipped in other cases 
and on other occasions. The shipping receipt 
and livestock contract set forth the terms 
which govern this shipment, and the filed 
tariff, and nothing can vary them, and for 
that reason we object to the question.

The Court: You called for a shipment by 
express. What this gentleman has done in 20 
the past has nothing to do with it.

Mr. Price: No. But it was just stated, as 
I understood it, that I could show the differ-
ence between those two kinds of shipments.

The Court: That isn’t sufficient to make him 
an expert. You can get your railroad and ex-
press men who know all about it.

Mr. Price: Unfortunately, sir, they are
witnesses for the other side.

The Court: There are other experts in the 30 
country whom you can produce. This is only 
a gentleman’s opinion who has had very little 
experience, and you put him on the stand as 
an expert. I cannot allow it. You may show 
the difference, but you must show it in the 
proper way.

Mr. Price: I thought your Honor qualified 
him, but, however, I  will—

The Court: Oh, no.
Mr. Price: Does your Honor hold that I 40
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may qualify Mm as to what kind of ship-
ment they get when they ship 'by freight?

The Court: He doesn’t appear to be quali-
fied.

Mr. Price: That is all.

1°
W a k r e n  H. Hu l l , called as a witness on behalf 

of the Plaintiff, testified as follows:

Direct Examination by Mr. Price:
Q. Mr. Hull, you are agent for the defendant 

Adams Express Company at Scranton, are you 
not? A. I was.

Q. At the time— A. I am not.
q  — of this shipment, you were? A. Yes.

20 Q. There has been introduced in evidence in 
this case, an express receipt— I believe your 
Honor has it—that is the ordinary receipt, is it 
not, for express service? A. Yes, sir.

Q. When a shipper bargains for express Serv-
ice, what is the ordinary kind of service he gets 
with reference to the kind of train it is attached 
to ?

Mr. Hartpence: Objected to as immaterial 
and irrelevant and incompetent.

30 The Court: Find out how long he has been
in the company’s service and what he has 
been in the habit of doing; he may not know 
anything about it at all.

Q. How long have you been in that business? 
A. From January 20, 1918, up until the consolida-
tion, June 30, 1918.

Q. Yes. And during that time did you—
The Court: How long a time?
The Witness: January 20, 1918, until June 

30, 1918.
40
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The Court: Six months.

Q. And during that time you were agent at the 
company’s Scranton office? A. Yes.

Q. And handled the company’s business? A. 
Yes.

Mr. Price: Now, I ask the question, your 
Honor?

Mr. Hartpence: I object to it as immaterial, 
irrelevant and incompetent. I think the con-
tract is the only thing in this case; the live-
stock contract, the manner in which it shall 
be carried, and that it was carried some other 
way would be immaterial and irrelevant.

The Court: I am going to let this come in; 
but what difference does it make one way or 
the other? The question is whether the ex- 
press company has caused this damage. I do ^  
not think it makes any difference how it got 
there. The question is whether the company 
caused this damage, or whether it was the 
way in which you loaded the car.

Mr. Price: I (know the crux of the question 
is the question of the liability of the defend-
ant on the question of its act.

The Court: I am going to let you ask this 
question of this gentleman, because he must gn 
be to a certain extent an expert; but your 
other gentleman had nothing to do with it any 
more than (you or I. W e wouldn’t know any-
thing about such a line of business.

Mr. Price: The question was when a person 
ordinarily contracts for express service, on 
what kind of a train is it ordinarily at-
tached to?

Mr. Hartpence: Note my objection.
The Court: Confine yourself to livestock. 40
Mr. Phillips: In carload lots.
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The Witness: What is the question?

Q. Ordinarily when a person ships livestock— 
The Court: In carload lots.

Q. —in carload lots and contracts for express 
service, what kind of a train is it ordinarily at-
tached to?

10 Mr. Hartpence: I desire my objection noted.
The Court: If this gentleman knows. Only 

what his experience has been in that line.

A. I can tell you from past experience if you like. 
The Court: How much experience have you 

had in that line?
The Witness: In the express business?
The Court: What kind of express matter 

have you shipped yourself?
20 The Witness: Not personally. I  have

shipped it as agent for the express company. 
The Court: Well, now—
The Witness: About seven years.
The Court: Where, in Scranton?
The Witness: No; different points.
The Court: Now, you may tell us what 

your experience has been during those seven 
years.

The Witness: It would be shipped on the 
10 fastest train,' the first one that came along. 

The Court: The fastest?
The Witness: Whatever train would make

the best time.
The Court: It wouldn’t make any differ-

ence, passenger or freight?
The Witness: No; they are shipped on

both.

Q. Are they shipped on passenger trains? A. 
40 Oh, yes.
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Q. What is the benefit derived over freight serv-
ice ? A. Service and efficiency.

Mr. Hartpence: I Object on the same 
ground.

The Court: You may proceed and tell us.
The Witness: Are you talking about car-

load shipments ?
The Court: Yes, carload shipments.
The Witness: The—well, I am not pre- 

pared to say as to freight service, because I 
do not know anything ^bout freight.

Q. Your knowledge is limited to express'? A. 
Yes.

Q. So you cannot tell anything about the freight 
end of it? A. No.

Q. Your experience has been as an Adams Ex-
press Company man alone? A. Yes, sir. I  don’t 9n 
know anything about the freight business. ^

The Court: In other words, carloads lots 
of livestock are put through on the first train, 
the first ones that come along?

The Witness: We always tried to put them 
through.

Q. Express service, Mr. Hull, with reference to 
the shipment—I am not very familiar with rail-
roads—but the express cars are very frequently «j q 
attached to passenger trains, are they not ? A. The 
express cars—•

Q. Is that corerct? A. Yes. Not always.
Q. And the express service gives what in addi-

tion to the freight service so far as delivery is 
concerned, receipt and delivery both?

Mr. Hartpence: That is objected to.
Mr. Phillips: This gentleman knows noth-

ing about what freight service—
40

N e w  Jersey Siafe library
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Q. What difference does the express and freight 
give, that is as to receipt and delivery? A. As a 
rule the shipper loads and unloads his own car.

Q. And that is controlled by the receipt in 
each instance? A. Yes, sir.

Mr. Price: That is all.
Mr. Hartpence: I want to offer in evidence 

10 the contract marked Exhibit D -l for identi-
fication.

The Court: It may be marked as an ex-
hibit.

Mr. Hartpence: May we have the duplicate 
marked also, Mr. Price?

Mr. Price: All right.
(Marked Exhibit D -l and Exhibit D -l Du-

plicate).
Mr. Price: We rest.

20 Mr. Hartpence: We move to strike out all
the testimony, your Honor, produced and ad-
mitted in this case which in any way touched 
upon or dealt with any conversations or ar-
rangements or discussions between Mr. Bert- 
holf and Mr. Henning at New Milford, Penn-
sylvania, at the time the shipment was made 
or that was in the case in any wav, as verbal 
evidence outside of the shipping receipt and 
the livestock contract now offered in evidence 

SO on the ground that it is all immaterial and ir-
relevant and incompetent, and the only evi-
dence that should come into this case and 
rightfully belongs in the case touching the 
liability of the defendant is what may be 
shown by the shipping receipt and the live-
stock contract, and so forth.

The Court: I  refuse your motion.
Mr. Hartpence: I  pray an objection to your 

Honor’s refusal.
40 The Court: Note your objection.
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Mr. Halfpence: We move for a non-suit, 
if your Honor please, on the ground that the 
plaintiff has not sustained the allegations of 
his complaint upon which he bases the al-
leged right of recovery in this action, and 
that by the uncontradicted evidence it now 
appears that under the terms o f the livestock 
contract, it appears by section five of the 10 
livestock contract that the shipper agrees 
that the express company should not be liable 
for the conduct or the action of the animals 
to themselves or to each other, such as biting, 
kicking, goring or smothering, nor for loss or 
damage arising from the condition of the ani-
mals themselves, or which results from their 
natures or propensities, which results are as-
sumed by the shipper.

The Court: Well, that would be a question 20 
for the jury, wouldn^t it, whether it was a 
result of that, or a result of something else?

Mr. Hartpence: The testimony of the vet-
erinarian is that they died from lack of air, 
and that would be smothered;, that was the 
cause of the death. Now, the only evidence 
in the case on the other point is that the ship-
per loaded the cars himself, that is, his agent 
did, put them in the car, the car was sealed 
according to his directions and the asphyxia- ¿0 
tion followed.

Now further, under Section seven, the ship-
per agrees to load, tranship and unload said 
animals at his own risk, the express company 
furnishing the necessary laborers to assist.
In this case it was all done by the shipper. 
The shipper shall take care of, feed and 
water said animals while being forwarded or 
transported, whether delayed in transit or 
otherwise, and the express company shall not 40
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be under any liability or duty with reference 
thereto except in the actual f  orwarding there-
of. The shipper further undertakes to see 
that all doors and openings in the ears in 
which said animals are shipped are at all 
times so closed and fastened as to prevent the 
escape of any o f said animals or injury there- 

10 to, and the express company shall not be 
liable on account of the escape of any o f said 
animals or any injury thereto resulting from 
open doors or defective ventilation.

Section eight: The shipper agrees that as a 
condition precedent to recovery hereunder 
for loss or injury or damage to or delay in de-
livery of this shipment, such loss, injury, 
damage or delay Shall he proved by the ship -
per to have been caused by negligence of the

20 carrier. . .
We submit that the evidence m the case all

points the other way that it was the act of 
the shipper which was the proximate cause
of the— .

Mr. Hartpence: — of the damage complain-
ed of, and that the condition precedent, a pre- 

«requisite that the shipper shall show that the 
negligence was caused by the Adams Express
Company. ,  _  .

30 The Court: I will hear you, Mr. Price.
Mr. Price: As to this last proposition? 
The Court: As to why I  should not grant

the motion of non-suit.
Mr. Price: Why, in this case, your Honor, 

I have to smile for the reason that the very 
important part of this contract which oper-
ates in our favor wasn't read. Mr. Hart- 
pGnce_ I  don't criticize him in any way—but 
be started paragraph seven after the first line. 
The second line starts this w ay:’ “ The ship-40
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per agrees to load,, tranship and unload said 
animals at his own risk, the express company 
furnishing the necessary laborers to assist. ’ ’

There is no doubt in this case that if they 
put a clause like that in the contract and 
there had been nothing else, no matter wheth-
er the shipment had been good, bad or indif-
ferent, no matter whether the express com-
pany did all the loading and the shipper said 
he wasn’t going to be responsible for it, of 
course, we would have no recovery. But listen 
to the first line:

“ Where said animals are accompanied by 
the owner or an attendant in his employ, the 
following further conditions shall apply. ’ ’

In this case we wanted to accompany the 
cattle and we arranged for transportation on 
the train on which the information was they 
were going on. Not a line in this section here 
applies in this case for the reason that the 
act of the agent prevented us from going.

The Court: Then you base your action on 
the fact that the car was .taken out before 
you were notified it was going, sometime 
later?

Mr. Price: Not only that, your Honor, this: 
We have arranged for the shipping of certain 
cattle by express. The agent for the company 
arranges with our client for the shipping of 
these cattle, and in the ordinary course where 
nobody goes down to inquire as to when a 
certain load is going .to be taken so that he 
can accompany them—but the very purpose 
which he had contemplated, he makes inquiry 
of the person who knows and he informs him 
they will ,go out on the 28 train. Therefore, 
under section seven on which they are rely-
ing for the responsibility, that has no appli-

10
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40
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cation, your Honor, for the reason that we 
were not permitted to accompany these cat-
tle. Now, had we accompanied these cattle, 
mark you, had we accompanied the cattle in 
this case, there is no doubt that the section 
seven would have applied, harsh as it may 
seem. But we were ¡prevented from doing 

10 that very thing, and in addition to which the 
express receipt, which has been offered in evi-
dence, says, unless caused in whole or in part 
by the negligence of the defendant, the Adams 
Express Company or its agents, the company 
shall not be liable for loss or damage in the 
following ,named instances; one of them is 
the act of the shipper. Now, we say at least 
part, if not the whole, was due to the act of 
this company, and prevented us .from doing 

20 the verv thing we wanted to do. If our man 
had g ^ e  along with the train upon which 
our representative would have gone on, he 
would have had an opportunity to view them 
while in transit and would have had an ample 
opportunity to relieve them if necessary, and 
he says, to put them on the siding and take 
care of them.

The Court: How much of the damage was 
done before your 6:12 train got there?

30 Mr. Price: We do not have to consider this
for this reason: If the cattle had gone on the 
6:12 train as represented, our client—nobody 
can theorize now as to what condition the cat-
tle would have been in later on—but he could 
have observed them at any point in transit 
between there and Scranton, and he was pre-
vented from doing that very thing by the act 
of this company, and we are entitled to go to 
the jury upon that fact.

40
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The Court: All right. I shall refuse your 
motion and allow you an exception.

Mr. Hartpence: We will offer in evidence 
the tariffs and schedules, your Honor, or so 
much thereof as may be applicable to this 
shipment.

Mr. Price: I object on the ground that they 
have been proven. 10

Mr. Hartpence: They being accompanied by 
the certificate of the Secretary of the Inter-
state Commerce Commission, and under the 
seal of the Interstate Commerce Commission 
as being the schedule in effect upon the dates 
specified in the certificate which cover the 
date involved in this shipment.

Mr. Price: If your Honor please, the same 
objection obtains.

Mr. Hartpence: Just a moment.
Mr. Price: I beg your pardon.
Mr. Hartpence: The offer is made pursuant 

to section—the last paragraph of Section 16 
of the Interstate Commerce Act which pro-
vides that copies and extracts from such 
schedules, classifications, tariffs, agreements, 
arrangements or reports, made public records 
as aforesaid, certified by the Secretary under 
the Commission’s seal, shall !be received in ™ 
evidence and of like effect as the original.
We offer them under that section in the usual 
manner. .

Mr. Price: I had in mind in making my 
objection that they were in the nature of a 
public statute which had to be proved by the 
production of the statute.

The Court: I do not think so under that 
section.

Mr. Price: That, of course, is the ordinary 40 
rule.
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The Court: Oh, yes, that is the ordinary 
rule; I agree with you there. This seems to 
be made special.

Mr. Price: Are these part of a statute or 
made pursuant to the Commission s rule?

Mr. Hartpence: The tariffs are made up 
and submitted, then they are approved by the 
Commission and become effective thereupon, 
upon this Interstate Commerce Act; they be-
come public records and are to be received 
in evidence when certified.

Mr. Price: All right, sir. My objection is 
withdrawn under those circumstances.

Mr. Hartpence: Our idea is offering so 
much of them as may be applicable, so that 
in case it should become necessary to use. 
them, we wouldn’t be obliged, for instance, 
to print the whole book, but only such poi- 
tions as ajpply to the situation.

The .Court: Yes, certainly.  ̂_
Mr. Price: If your Honor please, I would 

like to have the objection on the record as 
to their admissibility, outside of their man-
ner of proof, on the theory they have no rele-
vancy in the case on the question of the dam-
age done to the cattle. May I have an ob-
jection to that?

The Court: Yes, you may note it.
Mr. Hartpence: Now, if your Honor please, 

we desire to refer particularly to—has it been 
marked? (Marked Exhibit D-5).

The Court: And then you may read into 
the record such portion of it as you think 
proper, and that will save you if the case.
ever goes any further. e

Mr. Hartpence: It will save the printing 01 
that entire volume, so much of it as does not 
apply to it.
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The Court: And it will put the jury in 
touch with what you desire. They will never 
find out anything looking over that whole 
book unless they want to spend more time in 
the jury room than I think they do.

Mr. Hartpence: I desire, your Honor, to 
particularly refer to these portions of the 
tariffs, marked D-5, without, of course, in 
any wise limiting ourselves to other portions 
that might be applicable. The first, the uni-
form livestock contract on pages 9,10 and 11 
of Official Express Classification No. 25, is-
sued May 15, 1917, effective on July 1, 1917. 
Two, the uniform express receipt on page 6 
of that same classification, Official Classifica-
tion No. 25, Official Express Classification No.
25. Rule two, paragraph (i) on page 14 of 
that same classification, which reads as fol- 
lows: “ 'Shipments bearing special instruc-
tions. If shipments are accepted bearing spe-
cial instructions of the shipper to the Express 
Company, affecting , the handling or delivery 
of shipments, and calling for service not pro-
vided for elsewhere in the tariffs or Classi-
fications of the Express Company, no re-
sponsibility for compliance with such instruc-
tions will be assumed, nor will claims be paid 
by the Express Company for failure to ob- 30 
serve or comply with such special instruc-
tions. ’ ’

The Court: Well, read that again, won’t 
you please?

Mr. Hartpence: “ If shipments are accepted 
bearing special instructions of the shipper to 
the Express Company, affecting the handling 
or delivery of shipments, and calling for 
service not provided for elsewhere in the tar-
iffs or Classifications of the Express Com- 40
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pany, no responsibility for compliance with 
such instructions will be assumed, nor will 
claims be paid by the Express Company for 
failure to observe or comply with such spe-
cial instructions.”

The Court: Yes.
Mr. Hartpence: Rule 13, paragraph (a) on 

10 page 15 of that same Official Express Classi-
fication No. 25. “ Valuation Charges: Rates 
named in tariffs governed by this Classifi-
cation, except as to ordinary live stock, are 
dependent upon and vary with the declared 
or released value of the property, and, ex-
cept as to live stock chiefly valuable for 
breeding, racing, show purposes, or other 
special uses, other live animals named and 
not named herein, live birds, live pigeons, live 

20 poultry, and reptiles, are based upon prop-
erty declared to be of, or released to, a value 
not exceeding $50 for any shipment of 100 
pounds or less, or not exceeding 50 cents per 
pound actual weight for any shipment in ex-
cess of 100 pounds. When the declared or 
released value exceeds that above stated, ex-
cept as to the paintings, pictures, statuary, 
and wax figures of a declared or releasee.. 
value exceeding $550, the rates are 10 cents 

W greater for each $100 or fraction thereof in 
excess of the value stated above. ^

Section, or Rule 13, paragraph (c), page 15 
of the same classification, which reads as fol-
lows: “ Rates applicable to live stock (cat-
tle, swine, sheep, goats, horses and mules), 
chiefly valuable for breeding, racing, show 
purposes, or other special uses,̂  other live 
animals named herein, live birds, live pigeons, 
live poultry, reptiles, and wild animals not
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named herein are based upon the following
maximum values:

Each
Horses, jacks, jennies, mules $200.00
Bulls, 100.00
Oolts, under one year, ponies 75.00
Cows, calves six months or over, oxen, 

steers, 75.00 10
Calves under six months, deer, elk, 

goats, hogs, sheep, 25.00
Burros, dogs, ostriches, 50.00
Camels, 200.00
Elephants, 250.00
Wild animals not otherwise named, 50.00

Birds, not otherwise named, cats, ferrets, 
guinea pigs, hares, mice, monkeys, opossums, 
ipigeons, poultry, prairie dogs, rabbits, rats, 
skunks, squirrels, reptiles, each $5.00; maxi- 20 
mum value of any shipment not exceeding 100 
pounds, $50, or, when the weight exceeds 100 
pounds, 50 cents per pound, actual weight.

When the declared or released value ex-
ceeds the maximum value stated above the 
rates will be increased as follows:

Between points where the first-class rate 
is not over $2.00 per 100 pounds, 1 per cent, 
of the excess value.

Between points where the first-class rate 36 
exceeds $2.00 but not $3.00 per 100 pounds,
V/2 per cent, of the excess value.

Between points where the first-class rate 
exceeds $3.00 but not $5.00 per 100 pounds,
2 per cent, of the excess value.

Between points where the first-class rate 
exceeds $5.00 per 100 pounds, 2% per cent. ' 
of the excess value.”

And all tariffs and charges based upon 
these schedules and classifications as they 40 
may appear.
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Mr. Price: What do you mean, in that ex-
hibit?

Mr. Hartpence: No. I mean the specific 
rates as they appear.

Mr. Price: Well, your Honor, I cannot act 
upon a matter that is not produced and not in 

evidence.
10 The Court: It is an that book.

Mr. Price: I asked him if everything was 
in that book. Is everything that you offer 
in that book?

Mr. Hartpence: Everything that we offer 
is in that book.

Mr. Price: I want an objection on the
record to the effect that these matters which 
he has read into the record should not go in 
evidence until they show they were in force 

20 at the time the shipment was made.
The Court: The certificates were pro-

duced.
Mr. Price: Does that cover that period?
Mr. Hartpence: Yes.
The Court: The certificate shows that, as 

I understand. These are practically the same 
as your contracts?

Mr. Hartpence: Yes, sir.
The Court: They were contracts and re- 

ceipts issued according to that letter?
Mr. Hartpence: Yes, sir. Of course, that 

makes the contracts a part of the filed tariffs 
which binds them under the Chicago & Alton 
against Kirby, the particular case we are rely-
ing upon.

R ob e rt  M. P e c k e n s , called as a witness on be- 
half of the Defendant, being first duly sworn, 
testified as follows:
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Direct Examination by Mr. Hartpence:
Q. Mr. Peckens, what is your business? A.

Conductor on the Delaware, Lackawanna & West-
ern Railroad.

Q. Freight conductor? A. Freight conductor; 
yes, sir.

Q. Now, one of the gentlemen on the jury told 
us when the jury was drawn that he was a little 
bit deaf, so if you will speak a little louder, Mr.
Peckens. A. All right.

Q. So that if the one who has the most trouble 
to hear can hear, then all the rest will be able to 
hear you. How long have you been such a con- *
ductor? A. 41 years.

Q. And are you familiar with the run from 
Binghamton to Scranton? A. Yes, sir.

Q. How long have you been running there over g- 
that— A. Well, 30 years, off and on. Running 
from there to Scranton and from there to Ho-
boken, for that matter. There was a time when we 
would run all divisions, you Jjnow, run a while 
on one division, and then we run a while on an-
other division.

Q. Well, off and on, how long have you been 
going over that— A. Well, ever since ’79.

Q. Since 1879? A. Yes.
Q. Now, you were a freight conductor on the 30 

Delaware, Lackawanna & Western Railroad in 
May, 1918 then, weren’t you? A. Yes, sir.

Q. And do you recall, Mr. Peckens, having any: 
thing to do with a carload shipment of cattle 
from New Milford, Pennsylvania? A. Yes, sir.

Q. On May 21, 1918? A. Yes, sir; I (picked up 
a car of cattle there.

Q. And what train were you running that day?
Mr. Price: Now, your Honor— I will ad-

mit that. 40
The Court: Proceed.
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Q. What train were yon running? A. Tram 52
we were called. Of course, we had no schedule
after leaving Elmira.

Q. And what sort of a train was it, passenger 01
freight? A. Manifest train. .

Q. A  manifest freight train? A. Manifest freight
tr&vn sir. - #

10 Q. ’And’ can you state what time your tram
reached Scranton? A. Six—

Q. That day, after picking up the car at New
Milford? A. 6:35 p. m.

Mr. Price: You arrived at Scranton at that
time, Mr.—

The Witness: Yes, sir.

Q. And you got your orders to pick up that
car from whom? . .

20 Mr. Price: I object as immaterial. This is
a suit against the Adams Express Company 
on a receipt or on a livestock contract which 
they gave us to safely transport certain catt e 
to Titusville.

The Court: Does it make any difference, 
in your opinion, who he got the orders from?

Mr. Hartpence: Well, I think it helps to 
make clear, your Honor, if nothing else; if 
it is immaterial in that respect, it is cer- 

30 tainly relevant in this respect: That after the 
livestock contract and shipping express re-
ceipt were issued, and which put Mr. Bert Om 
in control, then you see we no longer had con-
trol, the Adams Express Company.

The Court: I  shall allow this question.
Mr. Price: May I have an objection, your

Honor?
The Court: Yes, take your exception.

40 Q. From whom did you get your orders to pick
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up the car at New Milford? A. From the superin-
tendent.

Q. What superintendent? A. The division su-
perintendent.

Q. Of the railroad company? A. Yes, sir.
Q. And acting upon his orders then, you stop-

ped and [picked up this car of cattle? A. Yes, 
sir. 10

Mr. Price: Just a minute. Your Honor, my 
point in this case is that the livestock con-
tract covering the shipment of these cattle by 
the Adams Express Company, the Adams 
Express Company cannot duck liability by 
attempting to show the manner in which the 
car got away from the station. It is up to 
them.

The Court: I shall allow it.
Mr. Price: May I have an exception? 20
The Court: Take your exception.
Mr. Hartpence: Did you get his answer,

Mr. Stenographer?
The Court: The division superintendent.
Now. what time did you pick up the car?
The Witness: That was between four-thirty 

and four-forty-five. W e left there about four- 
fortv-five; it takes about fifteen minutes to 
pick up a car there.

30
Q. Where did your train start from that day?

A. Elmira.
Q. And you were running to iScranton, were 

you? A. Running to Scranton, yes.
Q. And what sort of a freight was this manifest 

freight? A. Fast freight.
Q. I  understood you to say you were not sched-

uled to stop after leaving Elmira? A. No, we 
have no schedule time, only out of Elmira; that



166

William A. Pope, for Defendant—Direct

is the last schedule we have.
Q. Until you reach what? A. Scranton'
Q. Scranton. And you would stop only between 

those points on special orders, as you received in 
this case, is that correct? A. Special orders and 
for water.

Mr. Hartpence: That is all. Cross-examine. 
10 Mr. Price: No cross-examination.

W i l l i a m  A. Po pe , sworn as a witness on behalf 
of the Defendant, testified as follows:

Direct Examination by Mr. Hartpence:
Q. Mr. Pope, what is your business? A. Car 

foreman. Foreman in the Car Department, Lacka- 
20 wanna Railroad Company.

Q. Located where? A. Scranton.
Q. Scranton, Pennsylvania? A. Yes, sir.
Q. How long have you been so employed? A.. 

Six years.
Q. You were employed there on May 21st, 1918

then, were you? A. Yes, sir.
Q. In the same capacity? A. The same capae-

ity. - ,
Q. And what particular part of the railroaa

30 property or railroad yards were you employed 
in on that date at Scranton? A. Scranton, Why, 
looking after the inspecting of cars, passenger
and freight, and repairs.

Q. I say, in what part of their property or 
yards was it, in the Scranton yards? A. Scran-
ton yards; yes, sir.

Q. Now, do you recall a carload of cattle com-
ing in there that evening? A. I do.

Q. That in any way attracted your attention,
40
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anything special? A. Yes, I was making my 
rounds through the yard and discovered them.

Q. What did you discover? A. (Speak a little 
louder, please, Mr. Pope. A. Why, I discovered 
them almost suffocated, through the noise of pass-
ing under the car.

Q. It was the noise in the car that called your 
attention to it? A. The noise of the cattle in the 10 
car, getting their breath, I should surmise.

Q. And then what did you do? A. I broke the 
window lights on the side doors and end doors 
and opened it as well as I could to give as much 
room as I dared to keep the cattle in.

Q. How quickly did you do that after you dis-
covered it? A. Oh, it took me maybe five minutes.

Q. Did you have anybody to help you? A. Yes.
A few of the switchmen came to my assistance.

Q. Before you did that, what was the outside 20 
condition of the car? A. Outside it was—it was 
sealed; two side doors were sealed and one end 
door.

Q. The car was not broken in any way when 
you first saw it? A. No, sir.

Q. And you broke open the window lights? A.
The window lights were steamed up which draw- 
ed my attention to it.

Q. And you did that for the purpose of getting 
air in to the cattle? A. In to the cattle; yes, sir. 30

Q. Well, after you had done that, did you do 
anything else? A. Why, I got the drill master 
to take the car up where there was more air, out 
of the lower yard up to where we could get more 
ventilation for them.

Q. And was that done? A. Yes, sir.
Q. And what did you do after you got there, to 

the cattle? A. W hy we shoved them down in the 
yard and we attached a hose to the plugs and put 
water over the car. 40
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Q. Yes. How about getting oxygen in to them, 
did you do anything as to that? A. Well, we 
sprinkled the car was all, and give them all the
air we could. '

Q. Did you use any artificial means of getting
air in to them? A. No, sir.

Q. What was done with the cattle then? A. 
10 Why, started for the stock chutes; we had orders 

to take them to the stock chutes.
Q. Will you speak up, please. Took them to 

the stock chutes? A. Took them to the stock 
chutes; yes, sir.

Q. That was for the purpose of what? A. Oh, 
getting the dead one out, I guess.

Q. Unloading the lives ones? A. Unloading
the live ones, and—

Q. Down in the yard proper there was no place 
20 to unload them, was there? A. No, sir.

Q. And they were surrounded by other tracks, 
weren’t they? A. Surrounded by other tracks; 
ves, sir.

Mr. Hartpence: That is all. Cross ex-
amine. *

Mr. Price: No cross-examination.

30 W arr e n  H. Hul l , recalled as a witness on be-
half of the Defendant, testified as follows:

Direct Examination by Mr. Hartpence:
Q. Mr. Hull, what did you have to do with that 

shipment of cattle at the Scranton yards when 
they arrived there, anything? A. I was called up 
around seven or seven-thirty by the night depot 
foreman and told that there was a car of cattle in 
the yard.

40
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Q. If you speak a little louder, Mr. Hull, it 
would be better. A. I was called up between 
seven and seven-thirty and told that there was a 
car of cattle in the yard and some of the cattle 
were dead and down, and wanted to know what to 
do. I told him—

Q. Never mind what you told them. What did 
you do? A. I immediately came to the depot, the 1- 
Lackawanna depot, and went down and looked at 
the car and looked in one end, and see cows down, 
and thought the best plan would be to unload 

car as soon as possible.
Q. Now, you did later on unload the car, didn’t 

you? A. We did.
Q. And where did you put the cattle? A. In 

the stock yards.
Q. And did you, at any time that evening, see 

Mr. Bertholf? A. Yes.
Q. When did he come in, do you know? A. I 

believe he was at the depot when I came down 
from the house, around the yard there.

Q. Did he say anything to you about the ship-
ment and his accompanying the shipment? A. I 
asked him if he was the man in charge, and he 
said yes.

Q. Did he say anything to you about his going 
with the shipment or not going with the shipment gn 
from its place of origin? A. He said he came 
down on 28, that he didn’t come down with the 
shipment.

Q. What did he say to you about his being with 
the shipment from the time that the cattle were 
delivered to the express company until he reached 
Scranton, anything at all? A. Well, I don’t just 
get your meaning.

Q. Did he say anything to you about his going 
with the shipment from New Milford, Pennsyl 40

/
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vaiua, to Scranton, anything at all? A. Except 
he was supposed to come with it; he was coming- 
down on 28 with the shipment.

Q. Did he give you any directions as to what 
should be done with the cattle after you saw him? 
A. Why, it was kind of decided between us what 
we thought was the best plan to do. I don’t know 

10 as he exactly told me whether I should or should 
not do, or what should be done.

Q. And as a result of that, they were taken 
down to the stock yard and unloaded, is that cor-
rect? A. -Yes, sir.

Q. What eventually became of them after they 
were unloaded there in the stock yard? A. The 
live ones were forwarded on.

Q. When was that done? A. In four or five 
days; I cannot just say the exact date.

20 Q. Did Mr. Bertholf go with them then? A. He 
did, I believe;. I  didn’t see the car when it left 
Scranton proper.

Q. I see. Did he say anything to you at that 
time about his going on with the car to Titus-
ville, the destination? A. He said he would ac-
company the car.

The Court: Said he would what?
The Witness: Accompany the car.
Mr. Hartjpence: That is all.

80
Cross Examination by Mr. Price:

Q. Mr. Hull, the doctor who was on the stand 
the other day from Scranton, the doctor of the 
express company— A. Yes.

Q. What is his name? I have forgotten. A. 
Doctor Lyett.

Q. Doctor Lyett, who was on the stand for the 
express company, stated that it was at his advice

.. that the cattle were detained for those three or 
40
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four days there; that was correct, was it? A. 
Yes, sir.

Mr. Price: That is all.
Mr. Hartpence: W e will offer D 2; I guess 

it is for identification; offer it in evidence.
Mr. Price: I would object to this, i f  your 

Honor please. It is a mere matter of form, 
however, to the effect that the defendant can- ^  
not make evidence for himself by offering in 
evidence—this is a statement of Doctor Herk- 
er after he made an examination for the de-
fendant company. It is not evidence against 
the plaintiff.

The Court: Do you object to it?
Mr. Price: I do.
Mr. Hartpence: The circumstances are

these: Doctor Herker was a witness pro-
duced bv the plaintiff.

The Court: Yes.
Mr. Hartpence: And Doctor Herker made 

a statement in his direct examination to this 
effect: That the cattle showed the effect of

20

lack of food and lack of water, and they 
looked a though they had had a hard experi-
ence. Now, on cross examination, I submitted 
this letter to Doctor Herker, and he said that- 
he had written it and that it undoubtedly con- 30 
tained the true facts as they existed, because * 
he had made it at the time that he had made 
his examination. I therefore offer it on that
ground.

The Court: No. The objection is sustained.
Mr. Hartpence: I pray an objection.
The Court: You might have offered it to 

contradict him. There isn’t anything to show 
he hasn’t testified to the true facts on the 
stand.

Mr. Hartpence: I ask my objection be 40
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noted on your refusal to admit it.
The Court: It may be noted. I would like 

to ask Mr. Pope a question.
Mr. Pope, what time was it when you

found this car1?
Mr. Pope: About six-fifty p. m.
Mr. Hartpence: We offer D-4 for Identi-

10 fieation in evidence.
Mr. Price: Satisfactory, sir; 1 have no ob-

jection.
The Court: It may be marked.
(Marked Exhibit D-4.)
Mr. Hartpence: We rest.
Mr. Price: No rebuttal.
Mr. Hartpence: We move for a direction of 

a verdict in favor of the defendant.
The Court: The motion is refused.

20 Mr. Hartpence: On the same ground as
stated on the motion for non-suit.

The Court: Yes. Motion is refused.
Mr. Hartpence: Your Honor will permit me 

to note my objection?
The Court: Yes, note your objection.
Mr. Hartpence summed up the case to the 

jury on behalf of the Defendant.
(Recess.)
After Recess. 2:00 o ’clock, p. m.

W Mr. Price summed up the case to the jury
on behalf of the Plaintiff.

Charge.

Cutler, J. :
Gentlemen of the Jury, in May 1918, a Mr. 

Bertholf purchased cows and calves for the 
Purity Farms, a corporation of this State, and
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entered into negotiations with the Adams Express 
Company to have them transported from New 
Milford to Pennington, New Jersey. As the cattle 
were to be carried from one state to another, the 
laws governing such shipments applied to the 
transaction. The shipper did not inform the 
agent of the express company the number of 
cattle he expected to ship, but asked for a car. 10 
A large car was provided. It was a kind that was 
generally used for shipping horses. The agent of 
the farm had ¡been in the cattle business shipping 
cattle for many years. He accepted this car furn-
ished by the express company as a suitable one for 
his purpose, and without any protest or objection, 
personally superintended the loading of this car, 
closing the doors, opening the ventilators, and left 
the car ready for transportation. He then went to 
the office of the company and entered into a writ- 20 
ten contract or agreement in reference to the mov-
ing of these cows and calves. Up to that time 
there was no liability on the part of the express 
company, as the stock had been under the exclus-
ive care and in the custody of the agent and re-
presentative of the farms corporation.

The liability of this express company is set out 
in this agreement. You will have it before you 
and you can read it in your jury room as it has 
been offered in evidence. The company in sub- 30 
stance agreed to transport the stock from New 
Milford to Pennington, New Jersey, under the 
care of an agent of the plaintiff, who was to cafe 
for the stock in transit, look after the doors of the 
car to see that none escaped, and to oversee the 
loading and unloading of the stock.

The plaintiff contends that the stock was in-
jured while in this car from lack of ventilation, 
and brings this suit to recover damages for such 
injury. Unless there was some negligence on the 40
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part of tlie express company, the plaintiff cannot 
recover, for by the fifth paragraph of the shipping 
agreement, it releases the company. That passage 
or section of the contract reads as f  ollows:

“ Section 5: The shipper agrees that the ex-
press company shall not be liable for the conduct 
or acts of the animals to themselves or to each 

10  other, such as biting, kicking, goring or smother-
ing, nor for loss or damage arising from the con-
dition of the animals themselves or which results 
from their natural propensity which risk is as-
sumed by the shipper. The shipper hereby re-
leases and discharges the express company from 
all liability for delay, injury or loss of said animals 
and paraphernalia from any cause whatever, un-
less such delay, injury or loss shall be caused by 
the express company, or by the negligence of its 

20 agent or employes. In such event, the express 
company shall be liable only to the extent of 
actual damages sustained, but in no event to an 
amount for an animal or paraphernalia in excess
of the value declared above.”

So, you see, gentlemen, that contract entered 
into between these parties was a contract under 
which this express1 company took charge of these 
cows and calves. But the plaintiff contends that 
while the contract does not stipulate when the car 

30 was to be moved, he was informed bv the com-
pany’s agent that it would be attached to the 
6:12 train, and that he came to the station as this 
train was pulling in and found that the car had 
been attached to a previous train; that he took 
this 6:12 train to Scranton, and arrived there 
something about eight o ’clock and found the car 
in the yard. The windows and doors had been 
smashed and broken in and water put upon ihe 
cattle. The cattle were in a very bad condition, 

40 some of them dead from the lack of ventilation,
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and the company’s employes were doing what 
they could to relieve the situation. You see that 
that had already been begun before the agent of 
the company arrived, and there is nothing to show 
that the treatment of these cattle by the employes 
of the company on their discovering their condi-
tion was not a proper one. Veterinaries have been 
produced and there is no evidence 'that the treat- 10 
ment of the cattle by the employees o f the railroad 
and express company after they arrived in Scran-
ton was not a proper treatment. The cattle were 
injured because of lack of proper ventilation.

The Plaintiff contends that if its agent had been 
on the train, this condition would not have oc-
curred. The Plaintiff assumed the responsibility 
of loading, and if the damage to these cattle was 
the result of loading, there can be no recovery 
by the Plaintiff. 20

After the car was loaded, it was left by the 
agent of the farms'company on a track unattended 
from some time between four and four-fifteen 
o ’clock. Was it during the time that the car was 
unattended that the injury was done to the cattle f 
If the injury was caused by the negligence of the 
agent of the farms company, there can be no re-
covery. There was nothing mentioned in the con-
tract as to when the car was to leave. It was to 
go by express, and the evidence is that carloads 30 
of livestock are sent by the first fast train, be it 
freight, milk or Ipassenger.

The agent of the Plaintiff says that he was in-
formed by the express agent that the car would 
be attached to this 6:12 train. Mr. Bertholf was 
in the business of shipping cattle. The car was 
under his care as soon as the contract was signed 
Did he use the care that he should in leaving the 
car and going to his house and staying there for 
some two hours! If his conduct was the cause of 40
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this damage, the Plaintiff cannot recover.
There was no delay in the transportation of the 

cattle. The car was sealed between four and four- 
fifteen o ’clock, if you 'believe the evidence of the 
agent. It was picked up between four-thirty and 
f  our-thirty-five and arrived at Scranton about six- 
thirty-five, and was opened and the cattle cared 

10 for at six-fifty; and that, gentlemen, is the undis-
puted evidence in this case, as to the care that the 
express company gave to this car. There is no 
evidence that the cattle were injured by the han-
dling of the railroad, but the lack of ventilation 
that was fixed by the agent of the owner of the 
cattle himself seems to have been the cause. Would 
or would not the running of the car attached to 
this freight train give the cattle more air than 
they would have had had they remained in the 

20 New Milford Yard until 6:12? The agent of the 
Plaintiff did not see them from four o ’clock or 
four-fifteen, and did not expect to see them until 
some time on the way to Scranton, when the train 
stopped at some of the stations, and then he ex-
pected, he testified, to have visited the car and 
examined the cattle. That, would have been after 
six-twelve o ’clock, because according to his own 
statement, he left the car with no one watching it 
between four and four-fifteen, or between four- 

30 fifteen and four-thirty, and did not return ani 
look at the car, or expect to see it until he went 
to the station at 6:12. I f this car had been al-
lowed to stand in the New Milford yard until the 
6:12 train came along and picked up both the car 
and the agent, could the damage to the cattle have 
been prevented by the agent being on that car?

If the failure of the express company to do some-
thing it was required to do under the contract was 
the proximate cause of the injury to the cattle, 

40 then there could be a recovery.
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20

The Plaintiff must establish its ease bv a fair 
preponderance of the evidence. It must show you 
by the evidence that the express company caused 
tbe damage, and the amount of the damage. No 
value of the cattle is stated in the livestock con-
tract, but the value is placed on it in the receipt, 
and that value was considered in fixing the charge 
to be paid to the express company. This being 1  ̂
the case, if the Plaintiff can recover, it is entitled 
to be compensated for its loss. Ten cows died and 
four calves, and they are entitled, if entitled to 
anything, to the loss it sustained by the death of 
those ten cows and four calves. There has been 
some evidence as to what those cattle were worth, 
what they cost; but you will recall the fact that 
they paid for a cow and calf a certain sum. Ten 
cows died and only four calves, so you must fix th 
value of those cows and calves that died.

In addition to that, they are entitled to such 
loss as happened to the remaining cows and calves. 
There is no evidence that the calves were damaged 
or injured. There is some evidence that the re 
maining cows were injured by their being in this 
car. The Plaintiff, if entitled to recover anything, 
is entitled to recover that loss; that is, the differ- 
•ence between what the cows were worth if they 
had not been injured, and what they were worth gp 
when they arrived at their place of destination, 
and there has been some evidence on that point. 
But, in determining that, gentlemen, you must re-
member that the price given as the price paid 
for those cows included the calves by their side. 
They were not all, as I recall the evidence, ac-
companied by calves. Twenty-one or twenty- 
threê —whatever there was, a certain number had 
calves with them; twenty-three at least. The 
others did not have calves. But you should take 
that into consideration in determining the value 40
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of the cows in the loss of the Plaintiff.
The Plaintiff would also be entitled to such pro-

fit as he would have made on the milk from these 
cattle, but for only such a reasonable time as it 
would take the Plaintiff to get other cattle to take 
their place. They are not entitled to profits for 
an indefinite length of time. They would only be 

10 entitled to the loss for such time as it would take 
them to obtain other cattle to take their place as 
milkers on that farm.

Now, gentlemen, it is a case for you to deter-
mine. If you find that this loss was due to the 
negligence of this express company, then the 
Plaintiff can recover. If, on the contrary, you find 
that it was not occasioned by the negligence of 
this company, but was occasioned by the wav the 
cows were loaded by their agent and by the negli- 

20 gence of their agent, then, of course, they cannot 
recover; because Mr. Bertholf was their agent, and 
they are responsible for his acts.

There has been a motion to direct a verdict, 
and a motion to non-suit, but that has nothing 
whatever to do with your dealing with this case. 
That is simply a decision of the Court that it is 
a case for you to decide and not one to be taken 
away from you under the law.

Let an officer be sworn.
•0 I refuse to charge otherwise than I have 

charged.
Let the Jury retire.

(The jury retired.)
The Court: You may take exception, Mr. Price, 

to my failure to charge your requests.
Mr. Price: Yes. I want to take exception to 

your Honor’s refusal to charge the requests to 
charge.

in The Court: Yes.
Mr. Price: In addition, I  want to take exception
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to that portion of your Honor’s charge wherein 
you said that if the jury found that the damages 
arose from the manner of loading, then there can 
be no recovery, op the theory that under Section*
7 of the livestock contract, the responsibility of 
the shipper or the risk assumed by him did not 
exist until such animals were accompanied by the 
owner or by the shipper. IQ

The Court: You may take exception to what I 
did say.

Mr. Price: Exception to your Honor’s charge 
on that point where you said that the cattle were 
under the control of the shipper as soon as the 
contract was signed, under the theory that under 
the livestock contract, such risk or assumption of 
responsibility did not exist until such time as the 
cattle were actually accompanied by the shipper.

The Court: You may take exception to what I 
said on that subject.

Mr. Price: Also, wherein you said that if you 
find that the damage arose from lack of ventila-
tion due to the manner of loading, then there can 
be no recovery, on the theory that the responsibil-
ity of the shijpper for loading did not exist until 
such time as the cattle had actually been accom-
panied by him.

Also take exception to that portion of your gQ 
Honor’s charge where you said that the evidence 
was that Mr. Bertholf testified that he didn’t ex-
pect to see the cattle until sometime at a station 
between New Milford and Scranton, on the theory 
that the testimony was that he intended to view 
them prior to the train leaving New Milford.

The Court: Where do you find any such evi-
dence as that?

Mr. Price: Mr. Bertholf, I understand, testified 
to that effect. May I have an exception to your* 
Honor’s charge?

The Court: No, look and see if he did say so.
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Judge’s CJia/rge

If lie did, I will call them back. Never mind 
about that; I will call them back and tell them 
what you think.

Mr. Hartpence: We desire to except to the fol-
lowing portions of your Honor’s charge, where 
you'ask the question: Would there have been more 
air in the car attached to the train enroute to 

10 Scranton than in the-yard at New Milford and if 
the car had been left in the New Milford yard, 
could the damage have been prevented.

And, also, if the damage resulted from the 
failure of the express company to perform any 
part of its contract, then there can be a recovery.

Also, to that portion where you instructed the 
jury and charged the jury that if the plaintiff was 
entitled to recover, was entitled to recover such 
profit as would have resulted to it, or it would 

20 have made on the milk from the cows.
The Court: What I said on that subject.
Mr. Hartjpence: What you said on that subject, 

I take exception to.
The Court: Yes.
Mr. Hartpence: Our theory being, of course, 

that that isn’t an element of damage.
And then, where you charged that it was a case 

for the jury to determine.
The Court: Yes.

10 Mr. Hartpence: On the theory that it was for 
the Court to determine and not for the jury.

The Court: Yes.
Mr. Hartpence: Also, where you charged the 

jury that if the damage complained of was due to 
the negligence of the Adams Express Company, 
then the Plaintiff can recover.

The Court: All right. Now, ask that jury to
come back a moment, please.

(The jury returned.)
40 The Court (To ju ry ): Gentlemen, there seems
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Judge’s Charge

to have been some question raised as to whether 
or not Mr. Bertholf expected to see the cattle in 
the New Milford yard when he arrived at 6:12. 
o ’clock; so that is a question for you to determine; 
whether he testified to that fact or not, or whether 
he did not expect to see them until at some station 
along the line. All the evidence is for you to de-
termine; not what the Court may have recalled; 10 
not what counsel may have recalled; but you are 
to be the sole judges of all the evidence, and deter-
mine this case from the evidence that has been 
offered, as you understand it and heard it on the 
stand. That is all.

(The jury retired.)
Mr. Hartpenee: If your Honor please, I also 

desire to except to what your Honor has just now 
said.

The Court: You may. ' 20
Mr. Hartpenee: The expectation of the agent 

Bertholf when he reached the station, and also, if 
I may, to what your Honor previously charged.

The Court: You may have both.
Mr. Hartpenee: With regard to his intention.
The Court: All right; you may have both, if 

you want it.
Mr. Hartpenee: And his expectation along the 

line between New Milford and Scranton.
The Court: All right. You may take both. 30

40
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Plaintiff’s Requests to Charge.

The Plaintiff’s requests to charge as originally 
submitted to the Court are as fo llow s:

1. It is uncontradicted in this case that de-
fendant’s agent knew that the plaintiff’s agent 
desired to accompany the cattle and misrepre-
sented to him the time when the car would leave 
New Milford, and if you find that the damage

10 would not have occurred but for such misrepre-
sentation, then your verdict should be in favor 
of ithe plaintiff.

2. If you find that the said negligence or mis-
representation was in part the cause of the dam-
age, then the defendant company is liable under 
clause 4 of the uniform express receipt. (Ex-
hibit P-1.) .

3. The shipper is not responsible for any dam-
age that may have occurred from poor ventilation

20 for the reason that under Section 7 of the live-
stock contract, such responsibility did not arise 
unless the shipper or his agent accompanied the 
cattle on the train.

4 The shipper is not responsible for any dam-
age that may have occurred from loading the car 
for the reason that under Section 7 of the livestock 

' contract, such responsibility did not arise un-
less the shipper or his agent accompanied the cat-
tie on the train. , '

30 5 i f  you find the plaintiff is entitled to a ver-
dict, it can recover the value of the cattle lost, the 
damage to the remaining cattle, and the loss of 
miilk production from the remainder.

6. The plaintiff’s agent had the right to rely 
on the statement of the defendant’s agent as to 
the time when the car would leave.

40



r  T a x i  ( S t a t e m e n t  o m i t t e d  f r o m  t h i s  f o r m )  " E x h i b i t  P - 1
UNIFORM  EXPRESS R EC EIP T

The Company will not pay over $50, in case of loss, or 50 cents per pound, actual weight, for any shipment 
In excess of 100 pounds, unless a greater value is declared and charges for such greater value paid.

w ite f'iiiif  EXPRESS COM PANY. / 212, \
VJuue, 1917./

^NEGOTIABLE RECEIPT.

Received from___ E «  P .  B é r t h o l f

F . £ P R E 3 S  C O M P L Y  H e w  M i l f o r d *  P a ,  8 5 0 3  5 / 2 1  
{ I n c o r p o r a  teti I —*--------------------------------- 1 -------191-8—

.subject to the Classifications and

riffs in effect on the date hereof,-----&ar co w s  1  C a l v e s __(J5 0 . c o w s  P.3, c a d  v a s  )

he S3600c00
value herein declared by shipper 

_____________________ dollars.
Consigned ta E r i c k  1 » I ,a g 6 r q u  1 s t

(See footnote.)

T L ias v i 1 J n , V, « Charges,,, v / a r  T a x
Which the Company agrees to carry upon the terms and conditions printed on the back hereof, to which 

the shipper agrees, and as evidence thereof accepts and signs this receipt.

y  D .  B e r t  h o  I f ___________________________ .  ___ J o h n  F .  m n n i n x ____________________ ;____________ .
Shipper. For the Company.

NOTE.—The Company’s charge, except upan-ordinary live stock, is dependent upon the value of the property, as declared 
released by the shipper. If the shipper desires to release the value to $50 for any shipment of 100 pounds or less, or not 

ceeding fifty cents per pound, actual weight, for any shipment in excess^xif |nn ppim/i«, ^ fy ^ u ft  may be released by Insert« 
g 1 »not-exceeding $50v” , or •‘not«exceeding fifty cepts per pound,’ ’ , in which» c£lSo tne company's' liability fs Hfiilfed'Th an 
ourit not exceeding the value so declared or released.

Shipping R
eceipt.





„ t_p*.JH vF ' STOCK COW ■ H ACT FOR TH E TRWWSSPOWTW»
T I o i m  o f  a n i m a l s  o t h e r  t h a n  o r d i n a r y  l i v e  s t o c k .

N O T IC E .’jJ’ O SH IPPE R S.— The Shipper must; state the value o f  the shipment, which value m ust b e  inserted in the con tract. This 
.. „Com pany’s charges on L ive Anim als, L ive Birds, L ive Stock and R eptiles (herein after referred  to  as anim als) a re  based upon 

/  tjie value per Anim al, which value m ust be declared b y  the Shipper on  each A nim al in the shipm ent, and in case the shipment 
consists o f  m ore than one A nim al o f  exceptional value, each A nim al m ust be  described b y  nam e o r  registration  num ber and 

- the actual value thereof stated in the contract.

Release Form No. 34 
July 1917 ADAM S EXPR ESS COM PANY

N O N -N E G O T IA B L E  LIVE S T O C K ,C O N T R A C T
IN TRIPLICATE

t h i s  c o n t r a c t , m ade at"*  !M i l f  Q r d $ i | p a . / \ _____ , ___on »W ;.. l r « t _____________ _____ _

day 1 9 L .J L , betw een the A D A M S  E X P R E S S  C O M P A N Y , p arty  o f  the first part,

hereinafter called the E X P R E S S  C O M P A N Y , and   *.... P  ® j l j f e .9..^.?.    

hereinafter called  the S H IP P E R , p a rty  o f  the second part, f o r  the  transportation  o f  the shipm ent described in section  4 o f  thisBrick Le Lagdrqtiist
contract, consigned* _____________ ,_____________ _________- • ___________ .......____ ;________ _____ • __- __

at QM .L...R•.....J *  --  §  * ,^C 0 X  _____ ......W IT N E S SE T H :
Section 1. T he E xpress Com pany undertakes to  forw ard , Subject to  the classifications and tariffs  in  e ffect on the date hereof, 

t o  the point reached b y  the E xpress C om pany w hich is  nearest to  destination and there deliver to  consignee o r  to  connecting carrier 
to  com plete the  transportation  the anim als and paraphernalia h erein after described in  section  4 o f  this con tract, o f  which the ¿Ship-
p e r  declares h im self to  be the ow ner (o r  du ly authorized agent o f  the ow ner) fo r  the  sum nam ed in  colum n 4  o f  section 4 o f  this 
con tract, whicfi ch arge is  dependent upon the value o f  said anim als and paraphernalia declared b y  the Shipper as hereinafter men-
tioned. 1

Section 2. A n d  in consideration o f  the  prem ises, said parties a g ree : that the  Shipper b e fore  delivering t l ie s a id  anim als and 
paraphernalia t o  th e  E xp ress  C om pany, dem anded to  be  advised o f  the rates  to  b e  charged fo r  the carriage o f  said anim als and 
paraphernalia as  aforesaid , and thereupon w as advised b y  thq E xpress Com pany, that the rate depended upon the value o f  said 
anim als and paraphernalia, such value to  b e  declared b y  the Shipper, and w as offered b y  the  E xpress C om pany alternative rates 
based upon the value o f  said anim als as fixed and declared b y  the Shipper, and according to  the  fo llow in g  tariff o f  charges, v iz .: 

Section 3. The classification m in im a rates on live anim als a p p ly  on ly  w hen the value does n ot exceed the fo llow in g , to -w it: 
F o r  H orses, Jacks, Jennies o r  M ules, $200.00 each ;
F o r  Bulls, $100.00 each ;
F o r  Colts under one year, P onies, $75.00 each ;
F o r  Cows, Calves s ix  m onths or  over, Oxen, Steers, $75.00 ea ch ;
F o r  Calves under s ix  m onths, D eer, E lk , G oats, H ogs  or  Sheep, $25.00 each; 

i F o r  B urros, D ogs  or  O striches, $50.00 each ; . I
F or  Cam els, $200.00 each ; .............  ........................:----------
F or  anfs^SsOiOO each ; ■ | 61 v\ ■' i  I  :
F or  W ild  A nim als n ot otherw ise nam ed, $50.00 each ; 1 *
F o r  B irds n ot otherw ise nam ed, Cats, F errets, Guinea P igs, H ares, M ice, M onkeys, Opossum s, P igeons, P ou ltry , P rairie  D ogs, 

R abbjts , R ats, Skunks, Squirrels o r  R eptiles, $5.00 each, but not m ore than $50.00 f o r  each shipm ent w eigh ing 100 pounds or  less 
and not m ore than 50 cents p er pound, actual w eight, on each shipm ent w eigh ing m ore than 100 pounds.

W hen the declared o r  released value exceeds the m axim um  value stated above the charge w ill be increased as fo llow s: 
Betw een points w here the F irst-C lass R ate
Is  not over $2.00 per 100 lb s ..:.................................. ................................................ . . ...................... ................... ...1  per cent o f  excess value
E xceeds 2.00 **■ ”  M but not $3.00 per 100 lbs..................................................... .......................... ..'.1  \A ”  ”  ”  ”  ”
E xceeds 3.00 ”  ** ”  % ”  5.00 ”  »» >» .................................. .................................................... . . . 2  ”  ** »*. n »»
E xceeds 5.oo w w m ................................................................... . . ! . ____ , ! ! . . • . . . ! ! ! . . ! * ! ! . * . * . ! ! ! ! ! ! ! ”  ** ~ »  • »*
f  11 r̂ ie Shipper now  declares the value o f  said anim als and . o f  the paraphernalia constituting this shipm ent to  be  as

Column 1.
Number and Kind of Animal«

Column 2.
Name or Registration Number and 

Value o f Each Animat -

Columns.
* Value o f Paraphernalia 

(Sulkies, Saddles, etc.)

Column 4.
TOTAXCHABGE on the ship- 
iment from shipping point to 

destination

Name or Begistration'Numbers . Dollars Cents Dollars Cents Dollars Cents

S O  C o w s

2 3  C a l v e s 1 4 4 . 1  6

Ji %i’' | | | I I :> P - P p li;. |

-J, Tin..-- I ; „

¡Section a. m e  »n ip p er  agrees tn a i m e  e x p re ss  v^uuipauy mmm wmmm  . .  l i f f i s l  --------r.-~ iFYEr
selves, o r  to each other, such as biting , kicking, gorin g  or  sm othering, nor fo r  loss o r  dam age a n s m g  fro m  the condition a l  the 
anim als them selves, o r  w hich results from  their nature or  propensities ,. which n sk s  are assum ed b y  the Shipper. T he Shipper 
hereby releases and d ischarges the E xpress Com pany from  all liability fo r  delay, in juries to  or loss o f  said anim als and parapher-
nalia, fro m  any cause w hatever, unless such delay, in jury  o r  loss shall be  caused b y  the E xpress C om pany o r  b y  the negligence 
o f  its  agent o r  em ployees, and in such event the E xp ress  Com pany shall b e  liable on ly  to  the exten t o f  actual dam age sustained, 
bu t in  no event to  an am ount fo r  an anim al o r  paraphernalia in  excess  o f  its value as  declared above. ... . . -

Section 6. I f  a r y  sum o f  m oney besides th e  charges fo r  transportation is  t o  b e  collected fro m  the consignee op  the delivery o f



said animals, and the si a is ¿ot paid at once, tne to
mats with ordinary and reasonable care, at the risk and expense of the Shipper, or may return same to
pay charges f o r  transportation both ways and all other expenses. . ' , „  j/mditionB

Section 7. Where said animals are accompanied by the owner or an attendant in his employ, the following ^ r t i^ r  ,
shall annfv viz - The Shipper agrees to load; transship and unload said animals at his own risk, the Express

^ e r e to ^ a n d t te  Express Company6shall n ot b e  liable on account o f  the escape o f  any o f  said anim als o r  any in jury  thereto result-

Attendantsdwhen transported fr e ^ w il lb e  perm itted 'to  ride only in  the  car in  which the anim als are  transported o r  in  sm oking

“ on"‘precedent to  recovery  hereunder fo r  loss o r  m ju ry  o r  ^ e  t o  b r d e t e v >  
delivery o f  this shipment, such loss, in jury, dam age o r  delay shall b e  p roved b y  the Shipper to  have been caused b y  negligence o f  the 
S w S m K W  a  person or persons as his a gen t 'or agents in, charge o f  said anm ials w here per- 
S ’S i  the T^rminal and Switching Chargtes T ariff I. C. C. N o. A -2095, supplem ents thereto and reissues thereof, to  ndem - 
n ifv  and save harm less the E xpress Company from  all claim s, liabilities and dem ands o f  every land, nature and description b y  

sustained by^saiif person o r  persons so  in  charge i f  said  anim als whether the sam e b e  caused b y  n egh -

SenCI e c t io i19.rWU pon the arrival o f  said anim als and paraphernalia a t destination, the  Shipper o r  consignee shall forthw ith  receive 
said animals and paraphernalia and pay the charges due thereon, and i f  the Shipper o r  consignee shall fa il o r  refu se¡to  duly_ 
the sam e and p a y  any such charges, the E xpress Company, o r  the connecting ea rn er having said animals and paraphernalia m  
charge m ay as the A gen t o f  the Shipper, have said animals and paraphernalia put and provided f o r  in  som e suitable place at 
the cost and’ risk  o f  the Shipper o r  consignee, and a t any tim e or  tim es thereafter m ay sell the sam e or  any num ber o f  them , at 
Dublic^or private  sale w ith or without notice, as the said agent m ay deem necessary or  expedient, and apply the proceeds ^ s m g  
th ere fron ^ ^ r so  m uch T s m i  b e  n e i e d ,  fo r  the paym ent o f  any fre igh t o r  charges that m ay be due, and. other necessary and

^r°PSecticnSl^ ^ C la a m sffo r  loss, dam age or delay m ust be filed w ith  the carrier at the point o f  delivery or, a t the  point of orig in  
w ithin fou r  m onths a fter  delivery, or; in  case o f  fa ilu re to  deliver, a fter  a  reasonable tim e f o r  delivery has elapsed, unless the loss, 
dam age or in jury w as due to  delay o r  dam age while being loaded or  unloaded or  dam aged in  transit b y  carelessness o r  negligence

0 i ^ l u S s 'm S i b e  instituted w ithin tw o  years a fter  the delivery, e r , in  case o f  fa ilu re  t o  deliver. a fte r  a  reasonable tim e f o r  de-

arc so filed and suits so  brought the carrier shall n ot b e  liable. 1 , ., .__ ___ ,
Section 11 The provisions o f  this contract shall inure to the benefit o f  and be b inding upon the consignor, the consignee and 

all carriers h a id lin g  this shipment, and shall apply to  any reconsignm ent o r  returo thereof.
A D A M S  E X P R E SS  L U m rA W i. 1

Signed in .  V M f e  ofJ * e
Triplicate. / ^  JO llA  F* H€HUlil3ijg __;  * — |j i first part.

P arty  o f  the 
second part.

J  A I11 nl

%• D* Be rtholf__________  __ _ '
\ (O w ner or duly authorised agent o f  the Owner.)

iTTKNUAWiy -|g
TH IS CONTRACT, made a t the same place ^t which the annexed L ive Stock Contract was executed and on the same date 

irnon which said L ive Stock Contract was made, W ithesseth: _ . . .  . ., Wm m
W H ER E AS, the annexed L ive Stock Contract has been made fo r  the transportation o f  certain animals as described therein,

and WHEREAS, it is necessary that the owner, or some person on his behalf, shall accompany and take charge o f  said animals;
In consideration o f  the free  transportation o f  the undersigned attendant or attendants, where perm itted under the Terminal 

and Switching Charges Tariff I. C. C. N a  A-2095, supplements thereto and reissues thereof, upon the same tram or team s’wherein 
animals referred to in the ^foregoing contract are forwarded or transported, which said animals are to  bo under the charge o f  the 
undersigned; said transportation being perform ed at the instance and request o f  the undersigned, and it being made known to 
each o f  the undersigned that each respective express company does by  contract agree to  hold each o f  thq railroad com panies over 
which the undersigned is being transported as herein set out harmless against any injury or damage to the undersigned while 
being transported as herein set forth, each o f  the undersigned agrees that each o f  the carriers or railroad compames^mentioned 
in the foregoing contract as to  the transportation o f  the undersigned attendants is to  perform  a service not required o f  a  carrier 
o f  passengers and not required o f  a common carrier and as to  such transportation each o f  Said carriers, express (companies and rail-
road companies*is and shall be liable only as a private earner, and each o f  W  undersigned attendant^ does 
assume aU risks o f  accident or damage to him self and does hereby release and discharge said A D A M S E X P R E SS O O M r A M
and any connecting express company and a n /ra ilro a d  company which may at any time be engaged m transporting, carrying or 
forw arding said animals or any of^them and said attendants or any o f  them from  any and all claims, liabilities and demands o f  
every kind, nature and description fo r  and on account o f  any injury or damages to  person or property o f  any kind or nature 
sustained by him, whether the sam e be sustained while in, upon or' about said ■ cars or passing over_ or along the tracks or 
grounds o f  any o f  said railroad companies and whether caused by  negligence or otherwise; and attendants and the u n d e r- 
signed owner 'or owners do each fo r  him self, his heirs and representatives agree to protect and hold said A D A M S  E XPR E SS 
COM PAN Y and any connecting express com pany and any o f  the said railroad companies harmless from  all claims, liabilities and 
demands o f  every kind, nature and description by reason o f  any such injury or loss o f  life  or property.

W ITN E SS the hands and seals o f  the parties hereto on the date aforesaid.

Attendant.

Attendant.

Attendant.

(Seal)
"(Owner or*duiy authorized agent o f  'the OWner. j

(Seal) 

-  (Seal)

B «  D *  B ^ r t b o l f
Attendant.

Attendant.

(Seal)

(Seal)

(Seal)

STATEMENT.

REQUIRED OF SHIPPERS OF LIVE STOCK BY EXPRESS UNDER REGULATIONS OF UNITED STATES DEPART-
MENT OF AGRICULTURE, BUREAU OF ANIMAL INDUSTRY.

This i. to  Certify J l i » »
(Description o f Stock)

delivered by me this day to the AD A M S EXPRESS COM PAN Y and consigned to ....M ..1 0 .& .J L * .... ....................................................—
(C on sign ee)

at. F s n X l l l l g H e  ______ ______vt**______________ „ .„ „a r e  not affected with glanders, or any other contagious, infectioua
(Destination)

or communicable disease.
(Signed) ....

n.e,.l i t  Milford, l»«., I  ear «1st,
(Shipper)

.191.;

INSTRUCTIONS TO AGENTS*
Live Stock Contracts must be executed in triplicate, each copy to be signed by the Agent of- this Company, by the Shipper or his agent, and by any attendants» 

accompanying; the origiM&l to be forwarded to the Superintendent or General'Agent o f the Division from which the shipment <is made, the duplicate to be given to the 
Shipper, and thé triplicate to accompany the waybill to destination. A J

•s •• Agents must refer to the latest issue of Terminal and Switching Charges ”  tariff for the regulations governing the free carriage o f attendants with carload ship-
ments gf live stock, live animals, etc., and enter in spaces provided below the number of such attendants entitled to'free transportation With this shipment; and similar 
information must be Bhown on the original waybill for the shipment. 4

ATTENDANTS W ILL BE' CARRIED FREE W ITH THIS SHIPMENT AS FOLLOWS i

—....................Trainer and ..—  ̂ Attendants From........... ........ ... ..... — To—  ------

.Trainer and. ..Attendants From_____ !...______ ________________...— ........ -To..

..Trainer and____________ Attendants From. ..To_____ .. _____
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EXHIBIT D-l.

Live Stock Contract

10

20

30

i6

40



186

EXHIBIT D-4.

F. E. Moore, Mgr. Telephone 60 Pennington, N. J. 

PURITY FARMS, Pennington, N. J.

July 5, 1918.
R. W. Daniels, Esq.,
Claim Agent, Adams Express Company,

10 32 Trinity Place, New York City.

Dear Sir:
We have not received a reply to the claim which 

we put in on the 11th instant, your number 
K-78183-C, for $1787.42, on account of shipment 
of cattle forwarded from New Milford, Pennsyl-
vania, to our place at Titusville, New Jersey, on 
May 21st. W e wrote you about it, formally pre- 

20 senting our claims on June 11th. W e have heard 
nothing from you except the acknowledgment of 
our claim. Please let us know when this claim 
is going to be settled, as otherwise we shall be 
obliged to place the matter in the hands of our 
attorneys for action.

W e are
Yours very truly,

PURITY FARMS,
By Erik L. Lagerquist.

U 518 Washington Avenue,
Brooklyn, New York.

40
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EXHIBIT D- 5.

Inter-State Commerce Tariffs and Schedules.

(S e e  e x c e r p ts  rea d  in to  th e  reco rd  a t  p p . 159, 

1 6 0 ,1 6 1 .)

10

20

30

40





Hew Jersey Court of Errors and Appeals

RRIEF OF DEFENDANT-APPELLANT.

This is an action at law, brought in the Supreme 9n 
Court of New Jersey, Bergen Circuit, for dam- 20 
ages alleged to have resulted from the negligence 
of defendant in the transportation of 30 cows 
and 23 calves from New Milford, Pennsylvania, 
to Pennington, New Jersey. The shipment was 
made in pursuance of the uniform Live Stock 
Contract (Exhibit D -l; Case, p. 185), and ac-
companying Shipping Receipt (Exhibit P-1; Case, 
p. 183). Plaintiff’s real ground of complaint is 
that defendant “ agreed”  with plaintiff that the on 
car containing the cattle should be attached to dU 
Passenger Train No. 28, at New Milford, sched-
uled to leave at 6:12 P. M., but that it was at-
tached to a freight train and sent out earlier than 
the passenger train, and because thereof plain-
tiff’s agent was not given an opportunity to ac-
company the cattle, which it had been his inten-
tion to do for the purpose of looking after the 
welfare of the cattle, en route (Complaint, Par. 
6-10; Ci^e, p. 9, 64). Plaintiff further complains

A d a ms  E xp r es s  Co mp a n y ,
Defendant-Appellant.

P u r it y  F a r ms , a Corporation of 
the State of New Jersey,

Plaintiff-Respondent,

vs.

Action at 
Law.

On Appeal 
from 10

Supreme
Court.

{Id. S'ec. ,11) that- 40
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“ 11*. By reason of the improper ventila- 
*1 tion of said car, that said car was improper 
“ for the shipment of cattle, and that said 
“  cattle were without an attendant, upon the 
“ arrival at 'Scranton of said stock in said 
'“ •baggage express car, eight cows and three 
“ calves were found dead, one cow died after- 
“  wards as the result of the poor ventilation 
“ and because of lack of an attendant and one 
“ escaped while the cattle were being unload-
e d  at Scranton. Another of the calves died 
‘ 'enroute from Scranton to Titusville. As 
“ the result of the aforesaid negligence of the 
“ defendant the remainder of the cattle were 
‘ ‘ found to be in bad physical condition. ’ *

The car was loaded by plaintiff’s agent Bertholf 
at New Milford, and, at his direction, all the doors 
were closed, and all but one were sealed (Case, 

_  PP- 53, 54). Right after this had been done, 
(about 4:30 p. m.) the Live Stock Contract and 
the Shiping Receipt were executed (Case, p. 52), 
and Bertholf then left the car in the railroad 
yard unattended and went home, returning to the 
station just in time to board No. 28, (Case p. 34, 
59, 61, 64). He then learned that the car load of 
cattle had been sent on the. earlier freight (Case, 
p. 35). The freight train was a D. L. & W. train, 
and known as a “ Manifest Freight” ,—that is a 

30 fast, through train,— and was not scheduled to 
stop between Elmira, New York, and Scranton, 
Pennsylvania, except on railroad orders, (Case, 
pp. 127, 164-166). It left New Milford about 
4 :45 P. M. and reached Scranton about 6 :35 P. M. 
(Case, pp. 124, 131, 164), which was shortly after 
the time No. 28 left New Milford. No. 28 was a 
local passenger train, and did not reach Scranton 
until about 8:30 P. M. (Case, p, 59). Carload ex-
press shipments were sent out by passenger and 

40 freight trains indifferently. (Case, pp. 132, 133,
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134.) The express charges were assessed accord-
ing to the tiled tariffs and classifications (Case, 
pp. 86, 135).

While dhe car was in the Scranton Yards, 
where it was necessary to transfer it to another 
train for further transportation to destination, 
the cattle were discovered to be in distress from 
lack of air, and the doors and windows were 
broken open, and later the cattle were removed.
A number were dead, one escaped, and damage 10 
resulted to others (Case, pp. 37, 38, 167). This 
was due to lack of air and improper ventilation 
(Case, p. 81).

Defendant’s chief contention was that the ship-
ment, being inter-state in character, was gov-
erned entirely by the filed tariffs and classifica-
tions, and the Live Stock Contract and Shipping 
Receipt, which were part thereof; that they could 
not be departed from or varied; that parol evi-
dence of the alleged arrangement between Ber- 20 
tholf and the express agent at New Milford was 
inadmissible to vary either the contract or the 
tariffs; that whatever was said between them 
could not bind defendant, and the statements of 
the express agent were not made within the scope 
of his authority, and were purely gratituous re-
marks ; that the plaintiff could not claim the right 
to shipment on any particular train; that under 
the terms of the contract the agent of shipper 
was in charge of the car from the time of loading 30 
and issuance of the Contract and Shipping Re-
ceipt, and that the responsibility for the loss 
complained of fell upon plaintiff.

Motions were made for non-suit and direction 
of verdict for defendant, which were refused 
(Case, pp. 153, 172).

The jury found a verdict in favor of plaintiff ’ 
and against defendant for $1200., for which sum 
judgment was entered (Case, pp. 22, 23, 24).

From that judgment the present appeal is 40 
taken.
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I.

By the live stock contract (Exhibit D -l), de-
fendant undertook “ to forward, subject to the 
classification and tariffs”  the shipment in ques-
tion. (See Section 1.)

By Section 5 the defendant was relieved from 
liability “ for the conduct or acts of the animals 
to themselves or to each other, such as biting, 

10 kicking, goring or smothering” .
Section 7 provides as follows:

“ Where said animals are accompanied by 
“ the owner or an attendant in his employ, 
“ the following further conditions shall ap- 
“ ply, viz: The shipper agrees to load, tranb- 
“ ship and unload said animals at his own 
“ risk, the Express Company furnishing the 
“ necessary laborers to assist. The shipper 
“ shall take care of, feed and water said ani- 

20 “ mals while being forwarded or transported, 
“ whether delayed in transit or otherwise, 
' ‘ and the Express Company shall not be un- 
“ der any liability or duty with reference 
“ thereto except in the actual forwarding 
“ thereof, The shipper further undertakes to 
“ see that all doors and openings in the cars 
“ in which said animals are shipped are at 
“ all times so closed and fastened as to pre-
t e n t  the escape of any of said animals or 

30 “ injury thereto, and the Express Company 
“ shall not be liable on account of the escape 
“ of any of said animals or any injury thereto 
“ resulting from open doors or defective ven-
t i la t io n ” .

The Live Stock Contract was part of the filed 
tariffs (Case, p. 159).

The tariffs (Ex. D-5) also contained the follow-
ing provisions, which were read into the record 

™ at the trial in order to avoid the printing of the
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e n tire  schedu les in  ease of i  appeal (Case, pp. 
159):

“ Shipments bearing special instructions. 
“ If shipments are accepted bearing special 
“ instructions of the shipper to the Express 
“ Company, affecting the handling or deliv-

ery of shipments, and calling for service 
not provided for elsewhere in the tariffs or 

1 classifications of the Express Company, no 
“ responsibility for compliance with such in- 10 
“ structions will be assumed, nor will claims 
“ be paid by the Express Company for failure 
‘ '‘ to observe or comply with such special in-
stru ction s.”

The contract was not subject to variation nor 
could it be added to or altered by parol evidence.

Naumberg v. Young,
44 N. J. L. 331.

20
Not only did the filed tariffs fail to provide for 

special contracts, available to all shipers, but on 
the contrary specifically forbade them.

C. & A. RR. Co. v. Kirby,
225 U. § /  155; 56 L. Ed. 1033.

In the Kirby case, Mr. Justice Lurton, speak-
ing for the Supreme Court of the United States, 
said, quoting from Armour Packing Co. v U S 
209 U. S. 57; 52 L. Ed. 681— * *'

“  ‘ That the broad purpose o f the Com-
merce Act was to compel the establishment 
of reasonable rates and the uniform applica-
tion. That purpose would be defeated if 
sanction be given to a special contract by 
which any such advantage is given to a par-
ticular shipper as that contracted for by the 
defendant in error. To guarantee a partic-
ular connection and transportation by a par-
ticular train was to give an advantage or 40
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preference not open to al^ and not provided 
for in the published tariffs.’ ”

And further:
“ That the defendant in error did not see 

and did not know that the published rates 
and schedules made no provision for the 
service he contracted for is no defence. For 
the purposes of the present question he is 

10 presumed to have known . . . .
‘ ‘ The judgment was rested upon the dam-

ages resulting from the breach of the special 
contract, and not at all lupon the liability of 
the carrier otherwise.

“ For the error in not holding the special 
contract invalid under the Interstate Com-
merce Act, the judgment must be reversed 
and the case remanded for such further pro-
ceedings as are not inconsistent with this 

20 opinion. ’ ’

See also the following cases in which the Kirby 
case has been subsequently cited and followed :

M. K. & T. Ry. v. Harriman,
227 U. S. 657, at 671.

Kan. Sou. Ry. v. Carl,
227 U. S. 639, at 652.

B. M. R. Co. v. Hooker,
233 U. S. 97, at 111.

30 L. & N. R. R. v. Maxwell,
237 U. S. 94, at 98.

Sou. R. Co. v. Prescott,
240 U. S. 632, at 638.

G. F. & A. Ry. v. Blish Co.,
241 U. S. 190, at 197.

40
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IL

That the shipment involved is subject to and 
governed by the Interstate Commerce Act and 
tbe decisions thereunder is well settled.

Spada v. Penna.
86 N. J. L. 187.

Olivit v. Penna.
88 N. J. L. 241.

International Watch Company v D P in 
& W. R. Co. ‘

80 N. J. L. 553 (Aff. in 82 N. J. L 
528)

P. C. C. & St. L. R. R. Co. V. Fink,
250 U. S. 577.

Wells Fargo Co. v. Neiman-Marcus 
Co.

227 U. S. 469.

III.

In the Fink case, supra the Court said:
It is alleged that a different rule should 

be applied in this case because Fink, by virtue 
of his agreement with the consignor, did not 
become the owner of the goods until after 
the same had been delivered to him. There 
is no proof that such agreement was known q0 
to the carrier, nor could that fact lessen the 
obligation o f the consignee to pay the legal 
tariff rate when he accepted the goods . . . .  
Nor can the defendant in error successfully 
invoke the principle of estoppel against the 
right to collect the legal rate. Estoppel could 
not become the meaiis of successfully avoid-
ing the requirement o f  the act as to equal 
rates, in violation of the provisions of the 
statute.’ ’
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In the Prescott case, supra, the Court said: 
“ It is also clear that, with respect to the 

service governed by the Federal statute, the 
parties were not at liberty to alter the terms 
of the service as fixed by the filed regula-
^ ons................ This is the plain purpose of
the statute in order to shut the door to all 
contrivances in violation of its provisions 
against preferences and discriminations. No 

10 carrier may extend ‘ any privileges or facil-
ities, save as these have been duly specified. 
And as the terminal services incident to an 
interstate shipment are within the Federal 
act, and the conditions of liability while the 
goods are retained -after notice of arrival are 
stipulated in the bill of lading under the filed 
regulations, the conditions thus fixed are 
controlling, and the parties cannot substitute 
therefor a special agrement.”

20
In the Blish Milling Co. case, supra, the Court 

said:
“ It is urged, however, that the carrier, in 

making the misdelivery* converted the flour 
and thus abandoned the contract. But the 
parties could not waive the terms of the con-
tract under which the shipment was made 
pursuant to the Federal act; nor could the 
carrier by its conduct give the shipper the 

30 right to ignore these .terms which were ap-
plicable to that conduct, and hold the carrier 
to a different responsibility from that fixed 
by the agreement made under the published 
tariffs and regulations. A  different view 
would antagonize the plain policy of the act 
and open the door to the very abuses at which 
the act was a im e d ............. We are not con-
cerned in the present case with any question 
save as to the applicability of the provision, 

40 and its validity, and as we find it to be both



applicable and valid, effect must be given to 
it.”

In the Neiman-Marcus case, supra, the Court 
said:

The court of civil appeals, while not in 
express terms denying the validity of such 
a stipulation limiting recovery, did so in ef-
fect, for it seems to have placed its judg-
ment of affirmance upon the rule requiring in 
the company ’s agents to ask the shipper to 
declare the value, and if no value is stated, 
tnat the package should be stamped ‘ Value 
asked and not given.’ This was not done. 
Iherefore, said the court, ‘ the company’s 
agent failed to perform a plain duty 
and it is in no attitude to complain that the 
shipper did not state the value.’

But the shipper, in accepting the receipt 
reciting that the company ‘ is not to be held on 
liable beyond the sum of $50. at not exceed- 
mg which sum said property is hereby val-
ued, unless a different value is hereinabove 
stated,’ did declare and represent that the 
value did not exceed that sum, and did 
obtain a rate which he is to be assumed to 
have known was based upon that as the act-
ual value.”

. ,In t.he Maxwell case, supra, the plaintiff after qn 
interviews and correspondence with the repre- 
tentative of the railroad company, purchased two 
passenger tickets from Nashville, Tennessee, to 
oalt Lake City, Utah, going by one route and re-
turning ky another. He paid for each ticket the 
sum of $49.50. He was informed, in the corre-
spondence referred to, that,he could make the trip 
on reduced rates one way, and return another- 
and when he finally purchased the tickets he 
stated to the agent the routing he desired, and 40
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was given the tickets in question at the rates men-
tioned. As a matter of fact, he could have gone 
to Salt Lake City and returned at the rate which 
he paid, but by different routes than those given. 
Under the published rates filed pursuant to the 
Interstate Commerce Act, the fare over the route 
actually traveled aggregated fifty-eight dollars 
and thirty cents more than the amount paid by 
Maxwell for the tickets in question. He was in 

10 no way at fault in the matter. He merely told the 
agent the points to which he wished to go. The 
agent fixed the routing in the tickets and named 
the fare, and Maxwell paid without further ques-
tion. The railroad brought an action for the 
difference, but judgment was rendered in favor 
of the defendant. In reversing this judgment, 
and holding that the railroad was entitled to re-
cover in accordance with the provisions of the 
filed tariffs, the Court said:

20 “ Under the Interstate Commerce Act, the
rate of the carrier duly filed is the only law-
ful charge. Deviation from it is not permit-
ted upon any pretext. Shippers and travel-
lers are charged with notice of it, and they as 
well as the carrier must abide by it, unless it 
is found by the Commission to he unreason-
able. Ignorance or misquotation of rates is 
not an excuse for paying or charging either 
less or more than the rate filed. This rule is 
undeniably strict, and it obviously may work 
hardship in some cases, but it embodies* the 
policy which has been adopted by Congress 
in the regulation of Interstate Commerce in 
order to prevent unjust discrimination . . .

‘ ‘‘ The Supreme Court of the State fully 
recognized the established principle, but 
stated that the majority of the court were 
of the opinion that it was not controlling 
here, for the reason that Mr. Maxwell could 

40 have gone to the point of destination, Salt
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Lake City, on one route, and have returned 
on another route, at the price actually paid 
for the tickets, and, that, therefore, ‘ the mere 
misrouting of the ticket by the railroad com-
pany’ was not a discrimination. In thus 
holding the assumption was that there was an 
error on the part of the railroad company 
in the routing, by which he was mislead, and 
that, as it is said, Mr. Maxwell ‘ could have 
gone to Salt Lake City at the price paid over 10 
other ro u te s ,............... ’

“ We are unable to reach the conclusion 
that this ground of decision was available 
under the findings of fact. . . . . according 
to the findings, he was not entitled at the 
rate which he paid to make the trip through 
Chicago and Denver, returning as he desired, 
through Stamford, Texas. We are not con-
cerned with the reasons for the differences in 
rates on the various routes, but merely with 20 
the fact that they existed under the applica-
ble tariffs as filed. Under these tariffs, the 
findings of fact show that the amount paid 
was less than the amount due over the route 
selected. . . .

“ The judgment is reversed.”

IV.
31

Appellant respectfully submits therefore, that 
it was error for the trial court to admit any evi-
dence of a special arrangement between the Agent 
of the shipper and the Agent of the Express Com-
pany at the time of the shipment; and of the in-
tention of the Shipper’s agent, had he accom-
panied the cattle from New Milford to Scranton; 
in permitting the witnesses Henning and Hull to 
testify in regard to the transportation of the cat-
tle by freight or passenger train; and in submit- *0



t i n g t h e c a s e t o t h e j u r y. T h e m o ti o n t o st ri k e 
o u t t h e o bj e c ti o n a bl e e vi d e n c e ( C a s e, p. 1 5 2) 
s h o ul d h a v e b e e n g r a n t e d, a n d v e r di c t i n f a v o r o f 
d ef e n d a n t di r e c t e d.

T h e s p e cifi c o bj e c ti o n s s et f o r t h i n t h e G r o u n d s 
o f A p p e al ( C a s e, p p. 2 t o 7) a r e c o r all o r y t o t h e s e 
p r o p o si ti o n s a n d a r e n o t t h e r ef o r e di s c u s s e d i n 
d e t ail.

T h e p r o xi m a t e c a u s e o f t h e d a m a g e c o m pl ai n e d 
o f w a s t h e f ail u r e o f B e r t h olf, t h e s hi p p e r’ s 
a g e n t, t o r e m ai n wit h t h e c a r af t e r h e h a d fi ni s h e d 
l o a di n g t h e c a t tl e, a n d af t e r t h e c o n t r a c t o f s hi p-
m e n t h a d b e e n e x e c u t e d. F r o m t h at m o m e n t i t 
w a s at t h e ri s k o f t h e s hi p p e r i n t h e r e s p e c t s 
m e n ti o n e d i n t h e c o n t r a c t. A n y st a t e m e nt m a d e 
b y t h e E x p r e s s A g e n t wit h r e g a r d t o t h e t r a n s-
p o r t a ti o n o f t h e c a r c o ul d n o t aff e c t t h at ri s k n o r 
t h e li a bili t y o f t h e s hi p p e r, a n d h e w a s n o t s h o w n 
t o b e a u t h o ri z e d t o bi n d d ef e n d a n t b y s u c h st a t e- 

^ 0 m e nt s.

K i n g  v. A t. C. G a s C o.,

7 0 N. J. L. 6 7 9; at 6 7 1, w h e r e t h e 
C o u r t s ai d:

“ I n t h e c a s e o f H u e b n e r  v. E ri e R ail r o a d  
C o.,  4 0 V r o o m  3 2 7, t hi s c o u r t h a s r e c e n tl y h a d 
o c c a si o n t o r ei t e r a t e t h e r ul e t h at i n a s uit 
a g ai n s t a m a s t e r t e s ti m o n y a s t o d e cl a r a ti o n s 
m a d e b y a s e r v a n t i s i r r el e v a n t a n d i n a d mi s s- 

3 0  a s h e a r s a y u nl e s s m a d e i n p u r s u a n c e of
a s p e ci al a u t h o ri t y. T h e ill u s t r a ti v e c a s e s 
ci t e d i n t h at o pi ni o n s h o w t h a t w h e r e o n e a u-
t h o ri z e s a n o t h e r t o s p e a k f o r hi m h e m a y b e 

c o nf r o n t e d b y t e s ti m o n y a s t o w h a t hi s r e p r e-
s e n t a ti v e s ai d wi t hi n t h e s c o p e o f hi s a u t h o r-
i t y; b u t w h e r e t h e e m pl o y m e n t i s p u r el v 
m e c h a ni c al t h e m a s t e r i s n o t b o u n d b y w h at 
hi s s e r v a n t m a y c h o o s e t o s a v w hil e at w o r k. ”

✓  St a n d a r d Oil C o.  v. Li n ol C o.,
7 5 N. J. L. 2 9 4.4 0
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In the Standard Oil Co. case, supra, tjtie Court 
said:

“ From the brief of counsel for the defend-
ant, rather than from the state o f the case, 
it is to be gathered that what the defendant 
wanted to prove was a series of statements 
made by persons not authorized to bind their 
employer by volunteer declarations or narra-
tives touching the master’s affairs. It can 
not be. too often pointed out that the mere iq  
fact that one employs others to work for him 1 
does not make him chargeable with what they 
may say about him or his affairs while in his 
employ; if he employs them to talk for him a 
different case may be presented.”

The filed tariffs and schedules are controlling. 
The livestock contract was a part of the filed 
tariffs. The parties were bound thereby, even 
though they had not special knowledge of their 
contents and provisions.

Under the Kirby case, supra, and others cited, 
any special contract not provided for in the tar-
iffs would be void ; and in the present case such 
special arrangements were specifically forbidden.

V.

It is respectfully urged, therefore, that the judg- 
ment of the Supreme Court under review should 30 
he reversed, set aside and for nothing holden, 
and that judgment should be directed to be en-
tered in favor of the defendant-appellant and 
against the plaintiff-respondent, with costs.

Respectfully submitted,
JOHN R. PHILLIPS, JR.,

Wa l l , Ha ig h t , Care y  & Ha r t pe n c e ,
Of Counsel with Defendant-Appellant. 40
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