New Jersey Supreme Court.

Mary Burns, \
Administratrix, dfcc., Case on Postea, <&
James Burns, deceased, VT A
! I U LIHY 82 Babbitt
vs.
John McAndrews. Attorneys.

As yet of the term of February A. D., eighteen hun-
dred and seventy-five.
Witness : Mercer Beasley, Esquire, 20
Chief Justice.

Benjamin F. Lee, Clerk.

HUDSON COUNTY, ss:

John McAndrews, the defendant in this suit, was at-
tached to answer unto Mary Bums, administratrix, &c.,
of James Burns, deceased, the plaintiff therein, in a plea
of trespass on the case, and thereupon the said plaintiff,
by Linn & Babbitt her Attorneys, complains : 30

For that, whereas, heretofore, to-wit, on the twenty-
third day of December, A. D. eighteen hundred and sev-
enty-four, and for some time previous thereto, in the
County of Hudson, aforesaid, the said defendant was
and had been employed in excavating and constructing a
tunnel for the Delaware, Lackawanna and Western
Railroad Company, or for the Morris and Essex Railroad
Company, for the use of the railroad operated by said
Delaware, Lackawanna and Western Railroad Company,
through Bergen hill in said County of Hudson, and in 40
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the construction of said tunnel the said defendant em-
ployed a large number of workmen and laborers, and was
obliged to and did use a variety of tools, implements, ma-
chinery and engines in the prosecution of said work; and
the plaintiff saith that before and at the time of the hap-
pening of the grievances hereinafter mentioned, the said
James Burns since deceased was in the employ of said
defendant as one of his workmen and laborers in the ex-
cavation and construction of said tunnel.

And the plaintiff further saith that in the prosecution
of the work of constructing said tunnel it became and
was the duty of said defendant to furnish and provide
safe and proper means whereby the laborers and work*
men in his employ could be safely and securely let down
from the surface of the ground through the shafts into
said tunnel, where the work of such excavation was being
carried on; and the plaintiff saith that said defendant
did rot furnish and provide safe and proper means where-
by the laborers and workmen in his employ in the con-

20 struction of said tunnel could be safely and securely let
down from the surface of the ground through the shaft
into said tunnel where the work of said excavation was
carried on, but wholly neglected and failed so to do, in
this, to wit : That the buckets, or some of them, in
which said workmen were let down in said shafts had
plain common bails, and were not furnished with bails
having rings or loops to prevent the hook holding the
same from slipping from one side to the other while de-
scending into said shaft, as the same should have been,

30 to wit : at &c., aforesaid:

And the plaintiff further saith that afterwards, to wit:
on said twenty-third day of December, A. D. eigh-
teen hundred and seventy-four, in the County of Hud-
son aforesaid, the said James Burns, while in the employ
of said defendant, as aforesaid, in the night time, was in
bucket furnished by said defendant for letting said
said workmen down through shaft No. (5) five into said
tunnel and was about being let down for the purpose of
resuming work in said tunnel, when by reason of the bail

40 of said bucket being a plain bail, and not being provided
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with a loop or ring into which the hoop holding the same
could catch the said hook holding said bail, and attached
to the rope supporting said bucket and intended to sup-
port the same while being let down into said shaft, be-
came detached from said bail, and the said James Burns,
by reason thereof, was precipitated with said bucket vio-
lently to the bottom of said shaft a great distance, to-
wit: the distance of sixty feet, and was so shocked and
bruised by said fall that from the effects thereof he im-
mediately thereafter died, to-wit, &c., aforesaid ; and so
the plaintiff saith that the death of said James Burns
was caused by the neglect and default of said defendant
in not furnishing or providing safe and proper means
whereby the said James Burns, so in his employ as
aforesaid, could be safely and securely let down into said
shaft for the purpose of resuming his work for said de-
fendant.

And whereas, also, the said defendant, heretofore, to-
wit, on the.twenty-third day of December A. D., eigh-
teen hundred and seventy-four, %t Jersey City in the
county of Hudson aforesaid, and for some time immedi-
ately prior thereto, had been and was engaged in exca-
vating and constructing a certain other tunnel for the
Delaware, Lackawanna and Western Railroad Com-
pany, or for the Morris and Essex Railroad Company,
“for the use of the railway operated by said Delaware,
Lackawanna and Western Railroad Company, through
Bergen hill in said county of Hudson, and in the con-
struction of last said tunnel, said defendant employed a
large number of workmen and laborers, and was obliged
to and did use a variety of tools, implements, machinery
and engines in the prosecution of said work. And the
plaintiff saith that before and at the time of the happen-
ing of the grievances hereinafter .mentioned, the said
James Burns, since deceased, was in the employ of said
defendant as one of his workmen and laborers in the ex-
cavation and construction of last said tunnel. And the
plaintiff further saith that in the prosecution of the work
of constructing last said tunnel, it became and was the
duty of said defendant to furnish and provide safe and

10

40



proper means whereby the laborers and workmen in his
employ, the said James Burns among the rest, could he
safely and securely let down from the surface of the
ground through the shafts into the said tunnel where the
work of such excavation was being carried on. And the
plaintiff saith that said defendant did not furnish and
provide safe and proper means whereby the laborers and
workmen in his employ in the construction of last said
tunnel could be safely and securely let down from the
10 surface of the ground through the shafts into last said
tunnel where the work of said excavation was carried on,
but wholly neglected and refused so to do, in this, to-
wit: that the hooks furnished and provided by said de-
fendant for holding the buckets, and which were fastened
to the rope supporting said bucket while descending into
said shafts, were plain common hooks, (which buckets
were furnished by said defendant and used for the pur-
pose of letting the workmen down into said shafts) and
were not provided with any guards or clasp to prevent
the same from slippingor becoming detached from said
buckets as the same should have been, to-wit, at, &ec.
aforesaid. And the plaintiff further saith that after-
wards, to-wit, on the said twenty-third day of Decem-
ber, A. D. eighteen hundred and seventy-four, in the
night time, in the county of Hudson aforesaid, the said
James Burns, while in the employ of said defendant as
last aforesaid, was in a bucket furnished by said defend-
ant for letting his workmen down through shaft No. (5)
five into last said tunnel, and was about being let down
30 for the purpose of resuming work in last said tunnel,
when by reason of the hook which held the said bucket,
and which was fastened to the rope supporting said
bucket and used and intended to be used in supporting
the same while descending into said shaft, being a [lain
common hook, and not provided with any guard or clasp
to prevent the same from slipping or becoming detached
from said bucket as it ought to have been, the said hook
became detached from said bucket, and the said James
Burns, by reason thereof, was precipitated with last

40 said bucket suddenly and violently to the bottom of said
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shaft, a great distance, to-wit: the distance the distance
of sixty feet, and was so shocked and bruised by said fall
that from the effects thereof he immediately thereafter
died, to-wit, at, &c., last aforesaid. And so the plain-
tiff daith that the death of said James Burns was caused
by the neglect and default of said defendant in not furn-
ishing and providing safe and proper means whereby the
said James Burns, so in his employ as last aforesaid,
could be safely and securely let down into last said shaft
for the purpose of resuming his work for said defendant.

Wherefore, by reason of the premises, the plaintiff
saith that she, as administratrix as aforesaid, is injured
and has sustained damage to the amount of Five Thou-
sand Dollars, and thereupon she brings her suit.

And the said plaintiff brings into Court here the let-
ters of administration-of the Surrogate of the said coun-
ty of Hudson, which give sufficient evidence to the said
Court here of the grant of administration to the- said
plaintiff as aforesaid, the date whereof is a certain day
and year therein named, to-wit: the twelfth day of Jan-
uary, A. D. eighteen hundred and seventy-five.

And the said defendant, by Job H. Lippincott, his
attorney, comes and defends the wrong and injury, when
&c., and says that he is not guilty of the said supposed
grievances, above laid to his charge, or any or either of
them, or any part thereof, in manner and form as the
said plaintiff hath above thereof complained against him,
and of this he, the said defendant, puts himself upon
the country, &c.

And the said plaintiff doth the like.

Therefore, let a jury thereupon come before the Chief
Justice, or some other Justice of the Supreme Court of
the State of New Jersey, at a Circuit Court to beholden
at Jersey City in and for the county of Hudson, on the
first Tuesday of December in the year of our Lord one
thousand eight hundred and seventy-five, by whom, &c.,

and the same day is given to the parties aforesaid, there,
&e.
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And now, at this day, to-wit, the twenty-third dav of
February, A. D., eighteen hundred and seventy-six, be-
fore our said Supreme Court, at Trenton, comes the said
plaintiff, by her attorney aforesaid, and the Justice be-
fore whom, &c.j having sent hither his record had before
him in these words, to-wit:

Afterwards, to-wit, at a Circuit Court holden at Jer-
sey City, in and for the county of Hudson, before the
Honorable Manning M. Knapp, one of the Justices of

10 said Supreme Court, on the fourth day of January,
eighteen hundred and seventy six, according to the form
of the statute in such case made and provided, comes as
well the said plaintiff as the said defendant, by their re-
spective Attorneys within mentioned, and the jurors of
the jury between the parties aforesaid in the plea afore-
said, being also summoned also come, who to speak the
truth of the matters and things within contained, being
chosefi, tried and sworn, upon their oath say that the said
defendant is guilty of the grievances in the said plain-

20 tiff’s declaration complained against him, in manner and
form as the said plaintiff hath above in her said declara-
tion complained against him. And they assess the dam-
ages of said plaintiff by reason of the premises, at one
thousand dollars besides costs of suit to be taxed.

Therefore it is considered, that the said plaintiff do
recover against the said defendant her said damages by
the Jurors in form aforesaid found to one thousand dol-
lars® and also one hundred and sixteen dollars and seven-
ty-eight cents, for her costs and charges aforesaid, by

30 the Court now here adjudged to the said plaintiff, and
with her assent, which said damages, costs and charges
in the whole amount to one thousand one hundred and
sixteen dollars and seventy-eight cents.

Judgment signed the twenty-third day of February,
A. D. eighteen hundred and seventy-six.

M. BEASLEY, ChiefdJustice.
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1 Benj. F. Lee, Clerk of the Supreme Court of the
State of New Jersey, do certify that the foregoing is a
true copy of the judgment in above stated cause, as the
same remains of record in my office.

In Testimony Whereof, I have hereto

set my hand and the seal of said Court

I1.s.] at Trenton, this ninth day of March,
A. D. eighteen hundred and seventy-

S1X.

BENJ. F. LEE, Clk. 10
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NEW JERSEY SUPREVE (OURT.

HUDSON COUNTY. 7

December Term, 1875.
Mary Burns, Admx., &C.,

vs. > In Case.

John MoAndrews.

Before Hon. M. M. Knapp, with a Jury.

John Linn, Esq., and B. F. Sawyer, Esq., for
Plaintiff.

Job Lippincott, Esq., and Jacob Vannatta, Esq.,
for Defendants.

Mr. Linn opens for plaintiff, and offers evidence as

follows :

John Flannery, for plaintiff, sworn, testifies as fol-

lows:
Direct examination by Mr. Linn,

Q Did yon know James Burns, deceased, in his
life time 1

A Yes sir.

Q Where was he on the 23d December, 1874 ?

A The last I saw of him on the 23d of December,
was in the Engine House of No. 5 Shaft, of the.Dela-
ware, Lackawanna Tunnel.

Who was putting that tunnel through %
I believe John MeAndrews was.

You were employed there |

I was employed there as engineer.

By whom ?

I suppose by Mr. MeAndrews.

At what station were you employed ?
No. 5.

b SR Rt DR )

10

20

30



10

20

30

2

Was James Burns working in that shaft ?
No sir ; he was working in the opposite shaft.
What time of day or night was it yon saw him

About a quarter to six o’clock in the evening.

Il o )

How far was the engine house from the mouth
of the shaft?

A The engine house was between twelve and fifteen
feet from the mouth of the shaft.

Q Do you know when he started to go down itd
the shaft ?

A I believe about a quarter past six o’clock in tie
evening. The majority of the men were gone dowi
before he went down. I did not see him after that,
till the next morning, when he was dead.

Q Did you see him brought out of the shaft ?

A No sir.

Q Were you there at the time the bucket fell o
the shaft ?

A No.

Q What kind of a bail was there on that bucket
which was used ?

A It seemed to be a common bail, same as most an
of the others.

Q Did you see the bucket that was used, io
which these men were let down into the shaft that
night ?

A 1 seen it previous to the accident, and I seent
afterwards.

Q What kind of a bail was it ?

(Question objected to as hearsay.)

How many buckets were used in that shaft?
Three buckets.

What kind of bails were there on those buckets!
Two of them had an eye in the bail for the hoot

to go in, and the other was open ; it had no eye init
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ithad a hook open at the botton ; two of them had a
mwisted loop in, a turn the same as a ring ; the other
Iras turned up, but was open at the bottom, and did
liot have the twist in it.

I (Witness draws a diagram of the bails.)

iwo of them was like No. 1, and the other was like
Ko. 2; No. 2 was open at the bottom.

IQ How many ropes were used to let the bucket 10
mown into the well ?

I A Onerope; a wire rope.

IQ What kind of a hook had that rope *

I A A large hook that opened.

I1Q Was there any other hook used ?

m A No sir; not on that shaft.

m Q How were the men let down into the shafts ?

m A The men always went down in the bucket;
fcight hold of the rope, and stood on the edge of the
Bucket to go down. 20
WQ Do you know whether this bucket, which had
tpe open bail, had any rope attached to it around the
I'bail ?

mA Yes; on the evening of the 23d I noticed a
mpH Piece of hemp rope, one stran'of hemp rope
led around the lower part of the bail, where the eye
las open, it was tied right around it.

IQ What was this for ?

|A I suppose to keep the hoop from leaving the

ral- 30
mQ (By Court) Can you describe that more partic-
ilarly? = - " B , Vi fp

| A It washed around the opening, across the bottom
I yl6opening of the curve in the bail.

mQ Was there anything to prevent this hook, when
m ; bucket was lowered to the bottom of the shaft,
] roPe a little slackened, from slipping off ?



A Nothing whatever.

Q When did you see the bucket, which went down
with these men |\

A I saw it on the morning of the 24th.

Q What was its condition |

A Itcame up all right.

(Last answer objected to as hearsay.)

10 Q Did you see one of the buckets which was used
in that shaft, and which had the open bail, the next
morning I

A Yes; I hoisted it out of the shaft.

Q What was the condition of the bucket %

A The bucket was dented in on the top, and thed
bail bent to one side of it ; with that exception, there
was nothing the matter with the bucket.

Q (By Court) Was the string on then ?

A The string came up on the bucket broken.

20 Q Who was present when you brought it up ?

A Mr. Brown, the walking “ boss,” the coronet
and the jury and John Kelly, who was foreman of No.
6 shaft, and several others I could not name.

Q Who furnished these implements and this ma-

chinery, by which the men were let up and down the

shaft %
A To the best of my knowledge, Mr. McAndrews
did.
Q How long had you been to work there %
30 A  From the 15th of June.
Q As engineer of that shaft ?
A  Yes sir.
Q@ Did you ever see Mr. McAndrews there ?
y Yes, most every day there.
Q What did he do when he was around there ?
A Generally came in, and asked if every thing v

all right.



5

g With what hook did you bring the bucket up

heA ™ Towefea another bucket with two men on itf
I iv m ftp rake of tke fire, and they took it,
and brought the other b_ucket up fast to it;

I I “« 4
'lt u n-n fastened to the ra!:.
Q PThe hook which had been used there, was that
broken?

10
j Q UwlITthe same hook that you had always been
using there ?
Q w "o”rou ght thebucket up the next morn-
Bing, was the bail still attached to it
A Yes sir. -
Q Unbroken?
Unbroken.
Only bent? » 20;
Only bent a little.

A
Q
A
Q Do you know what kind of a rope that was
which was around the curveon thebail1  _

A I believe it to be one stran of a manilla rop .
What size?
I could not say the size of it. A
Do you know whether it was new or o P
I believe it was a piece of old rope.
Do you know who tied it on?

Q .
A i
A

A

Q

Q Do you know what kind of materials ¥ c~h 30
drews furnished for use there at the shatt at th
tnnnel ?

Mr. Yannatta—Materials for what ?

Mr. Linn—For letting men down and bringing them
ip.
Mr. Varmatta—That is too general.
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The Court—The examination had better be confined
to particulars.

(The question is withdrawn.)

Q What was the business of James Burns; what
did he do ?

A He was a miner; he worked in the heading I
believe, drilling the rock.

(%] -~° y°u know ‘who else were killed there that
night ?

(Question objected to as irrelevant.)
The Court It is part of the transaction.

i A Martin Conley, Daniel Murphy and Martin Sul
ivan.

% You were not there when the bodies were brought
out?

" s¥r

Q Who was the engineer in charge at that time ?

A. John Lennihan.

Q Whereis he?

A I understood he was in Massachusetts.

Y Who was top man?

A Patrick Lovett.

Q That was the man that stood at the top, and

steadied the rope, when the bucket started to go
down?

A  Yessir.

Q (By the Court) What was his duty?

A To stand ontop, and swing the bucket in from
the opening of the shaft.

Q Was it his business to give the engineer the sig-
nal to lower or hoist? *

A He always gave the signal to lower or hoist
away ?

Q Was MeAndrews there that next nomine:«



A I did not see him.
Q Did not see him about there at all %
A No sir.

Cross-exam i.ned.

Q I understood that you went to the shaft, No. 5,
on the 15th of June, 18747?
YeS sir.
When did you quit there?
On the night of December 25th, 1874. 10
You have not worked there since %
No sir.
You have been away over ayear now %
Yes sir.
You left the tunnel entirely %
Yes ; two days after the accident.
When did you begin work on the tunnel %
On the 15th of June.
You had not worked on any part of the tunnel
before that ? 20
A No sir.
Q Where did you come from ?

A From South Bergen,.the Rubber Works there.

Q Sothat shaft, No. 5, was the first place you work-
ed at on the tunnel 1

A Yes sir.

Q What were your hours %

A From seven o’clock in the morning till seven
o'clock in the eveping ; then I was relieved for twelve
hours. 30

Q I think you said that engine house was about
fifteen feet away from the shaft, did not you %

A Thatis, the end of the engine house was twelve
or fifteen feet away from the shaft.

Q What was your position when on duty \

A About twenty or twenty-five feet from the shaft,
at the engine.

OTO0O>TTO0O>O0>O0>O0>F
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Q Inside of the engine honse %

A Yes sir.

Q And your duty was to shut oil or let on the
steam ; and you let it on or shut it off, as you got tte
signal from the top man ?

A As I got the signal from the top man, I hoisted
fhe bucket or lowered it.

Q You had nothing to do with loading or unload-
ing the buckets %

A Nothing whatever.

Q N othing to do with taking them off and putting
them on ?

Nothing.

You said Lovett was the top man ?

Yes sir.

There was another one, was not there \

Yes ; Lovett had the night shift at this time.
(By the Court) Was he on duty at the time tre
bucket fell; was he top man then %

oOrO0>»O0 >

20 A Yes ; that was his time to be there.
Q Did you know Burns before he began to wort
Vthere ?

30

A No sir.

Q About what time did he first begin to work & I
shaft No. 5 %

A He was only working there six or seven weeks I
at the time.

Q How do you fix the time that he was to wort I
there ?

A Themight he first went to work there, I was df I
and had gone to a temperance meeting, and wanted I
him to go and join with me ; he said no, he was going I
to work at No. 5. He was working on the night shift I
then, and I was on the day shift.

Q Had he just commenced ?

A No; he was just commencing that night thatI I
asked him to come and join a society with me.
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Q Can you give the date of that?

A No.

Q Did he continue to work on the night shift ?

A He was on it alternately, one week night and the
otlier week day time.

Q That was about six weeks before his death ?

A Yes sir.

Q Where did he work before ?

A He worked in No. 6 shaft previous to that, and
previous to that, he worked in No. 2

Q Were the three buckets there when you first
went there ? /

A No sir, there was but one ; one bucket that
worked with, when I first went there.

Q Which one of the three was that ?

A That was not in use at the time of the accident;
it was cast one side entirely.

Q Usedup?

A Used up ; the bottom was out of it; it was not
fit for anything.

Q When was the next bucket got ?

A We were working about two weeks when this
other bucket was got.

Q Which?

A The one with the open bail.

Q About two weeks after you were there ?

A Yes, aweek or two weeks.

Q What bucket was that?

A That was the bucket, but it had no bail on it, it
fell off the rope and broke the bail.

Q Itwas not a new bucket, when it was brought
there ?

A No, it was an old bucket; I broke the bail hoist-
ing it up the shaft, hoisting water; it struck against the
side of the shaft, and broke the bail off it.

Q When was that?

A 1 think it was in August or September.

2
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Then there was a new bail put on 8

Yes.

Who pnt that on ?

One of the blacksmiths at No. 3 shaft; I don't
know his name.

Q Was it a new bail %

A It was a new bail.

Q (Showing witness diagram) Look at this dia-
gram, and see whether this is anything like it ?

A Yes, that is like the bail.

Q Can you tell us the size of the iron in that bail?

A I think it was a quarter or an eighth inch thick,
round iron.

Q That bail continued unbroken while you remain-
ed there ?

A Yes sir.

Q You leftit sound ?

A Yes ; only it was bent the night of the accident;
it remains on the bucket unbroken.

Q And the hook that was on the rope, you saw that
the next morning ?

A  Yessir.

Q That was not broken ?

A That was not broken.

Can you give us an idea what the length of that
hook was, as it hung ?

A As it hung from the chain, it was about eight or
nine inches from the top of the hook to the bottom. It
turned up about six inches.

Q What was the size of the iron of which it was
made ?

A It was about one and a half inch at the thick
end, and was not more than one inch at the small
end.

Q Atthebend1

A At the bend, it was about one and a quarter or
one and a half.

>0 >0
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That hook was there when you went there 1

Yes sir.

It was there when you left %

Yes sir.

Unbroken?

Unbroken. The hook had been broken once ; it
struck against the side and bentit; it did not exactly
break it, but it bentit, so I had to have it welded to-
gether again.

Q (Showing witness a hook ) Is that the hook .

A That is the same hook.

Q Is that the same hook that was broken \

A That hook was broken across there (indicating)
and I got the blacksmith to weld it again, the day
after it was broken.

Q You found that there when you went there %

A Yes ; and it was there till I left.

Q What are those holes for ?

A For a clevis or catch to goin, I suppose.

Q Was there a clevis or catch there when you Went
there ?

A No sir.

Q Had there been?

A There had not been; I had the blacksmith,
through Mr. Burns’ orders, put a light one of three-
eigliths iron.

Q When did you have it put on %

A It was in November I had it put on. Mr. Brown
was the walking Boss, and he told me to have it put
on, and I had it put on; I had one put on this hook.

Q How long did it stay there \

A It staid there three or four days, and it was brok-
en off.

Q Who broke it off ?

A One side or it was broke off by the bucket com-
ing up on it. After that I did not see any more of the
clevis.

>0 > O0O>» O
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Do you know who took it off ?

No sir.

Did McAndrews take it off ?

I don’t know.

W as he there at the time it was taken off?

Not to my knowledge.

This was the only hook used ?

"Yes. The bucket broke one side of it off, ad
where ever the rest of it went, I never knew.

10 Q Who was top man at the time it broke ?

A John Owens.

Q Do you say the bail of the bucket was on top o
this clevis ?

A After the bucket dipped itself and filled with
water, the bail came up on top of the catch, instead
coming on the hook. I have hoisted it that way hun-
dreds of times.

Q Did not the men that used this, object to the
trouble of using it, hooking ft on ?

20 A I heard some remonstrance ; they said it was nat
worth while having it there; it was not worth the
trouble.

Q See if you can show the jury how this thing wes
rigged, when you fixed it up as Mr. Brown told you?

A The first Sunday night it was on, in place of the
bail being on the bottom of the hook, it wasfast on top
of this clevis.

Q You say, along in August you think, you g
that place mended where the fracture was ?

30 A Yes.

Q And along in November, you got the catch put
on ?

A Yes ; and that lasted two or three days.

Q And the balance of the time, it was used how?

A  Without any ; we used to take a piece of twine
rope, and run it from one hole over one side of the
hook to the other. W"e did that on Sunday nights,
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because on Sunday nights we only used one bucket.
|[We were hoisting water, and there was nobody at the
[bottom. We put that on so it would not slip off when
fitdipped; other nights we had three buckets, and the
menwas in the bottom to look after it, to see that it
tors hooked to it. It was not considered necessary
[thento put a wire rope on.
I Q The 23d of December, was what day of the
week ?
I A Ithink it was Wednesday.
I Q You were not hoisting water that night?
I A Onthe night of the 23d, I hoisted water. The
might the accident occurred they were not hoisting
prater; they were hoisting water and rock. Between
twelve and one o’clock of the morning of the 23d the
[acddent occurred—on the evening of the 22d or morn-
png of the 23d about midnight he was killed. He had
peen down there six hours, and had come up, and was
[gaing down the second time,
[ Q (Showing witness diagram) What does that
[represent ?

A The engine house, the shaft house and bucket.

Q And your place was in the engine house here ?

A Yes; (witness points out where the men got on
ste bucket, at the placed marked <“landing,” and
points out the drum on which the rope was wound up,
lad points out the rope and the shafting.)

Q What was about the size of that hole ?

A Forty to fifty inches one way, and fifty-five to
sixty the other.

Q Did the bucket pretty nearly fill up the space?

A Within eight or nine inches ; it had room to
play—that is two of the buckets ; the other did not
have only just room.
j Q When it came up loaded with rock, how was it
emptied ?

A Then we hoisted it through the top, and further
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over the shaft was a cross beam, and there there wssa
rope and hook, and that was hooked to the budet
and on lowering the bucket it would swing it one d&
On the other side the water was dumped out.

Q When it was drawn up for the men to getm
how high up was the bucket brought?

A To a level with the landing, so that the nan
could step off even with the surface,; when the nan
put their feet on the edge of the bucket, they caugit

10 the rope with their hands, so that the hook was k'
tween their hands and their feet.

Q Right before them ?

A. Yes ; they could not see it very well in the dark
ness.

Q How high .were those bails ?

A The bail was about twelve or fourteen inces
from the edge of the bucket.

Q How high did the bend of the bail rise aoe
the top of the bucket?

20 A About fourteen inches.

Q The hook was somewheres about level with
their knees, was not it %

A Yes, sir.

Q And whenever they put their hand on the e
they looked towards their feet; the hook was right
before their eyes, was not it ?

A  Yes.

-Q Was there anything in there to light the room?

A There was a lamp stood in the far corner of the

30 shaft-house ; it was a large kerosene oil lamp, witha
reflector, and the men had small tin lamps on their &=.

Q How often did they go up and down ?

A Generally four times a day; some of them thirty
or forty times a day.

Q By this same way %

A  Yes.

Q And Burns had gone up and down four timesa
day while he had been there ?
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[ A Yes ; twice down and twice np.
| Q Where was this rope that you spoke of ?
I A Tied across the edge.
I Q When was it first put on ?
| A I seenit several days previous to the accident.
I Q Do you know how long it had been there %
A No.
I Q Doyou know who put it there \
A No.
I Q What was it there for %
I A Idon'tknow ; I never see any use made of it.
I Q Was notitused by the topman to pull the bucket
lowards him 1
I A No, sir.
I Q Areyou sure of that %
I A Yes; the topman could not reach it because it
[westoo far from him ; the bucket had to go up nearly
[6dtfeet; it was as much as he could do to reach it
witha slinging hook.
I Q Did you leave of your own accord, or were you 20
[discharged ?.

A MeAndrews and I had a quarrel on the day fol-
lowing Christmas; I demanded my pay of him; I
wanted him to discharge me so I could get my money
[of him, and he would not do it—still he refused to let
imego to work.

Q You made some threats towards MeAndrews %

A Onlyif I could not get my money I would sue
Mm; I said that to Brown.

Q Did'nt you say something about getting even 30
with him ?
| A No.'

A

Ile-direct Examination:
, Q Was this indenture or loop upon the top of the

bail as deep as is shown upon this drawing shown to
you by defendant’s counsel %
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A It come up a little straighter than this; it v
not gathered in at the bottom as much as the dawing!
represents.

Q I understood you to say that a key of this kind
was never used when this clevis was used ; you usedd
piece of wire rope ?

A I had first a small bolt, then I had a pieced
wire rope.

Q You had this clevis put on yourself %

A I had, by orders of Mr. Brown, the walking bos

Q It was soon broken, and then not put on again!

A  Yes, sir.

Q If this clevis had been on, fastened with a key
of this kind, could this accident have happened \

(Question objected to.)

Q If this clevis had been on the hook, fastened with
a key of this kind, could the hook have become I
tached from the bail without either the hook or te
bail breaking ?

(Question objected to.

The Court: That is a matter that the jury can judge
of as well as the witness.

Q Had you any more difficulty with this bucket

than the others ?
A No ; I never had.

Patrick Lovett, for plaintiff, sworn, testifies as fol-
lows :

Direct Examination.

Q You were in the employ of Mr. MeAndrews,
December 23rd, 18747?

A Yes, I was topman at Shaft No. 5, of the Dela-
ware, Lackawanna and Western Tunnel.

Q Did you know James Burns \

A  Yes.
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Q Did yon see him that night ?

A Yes. *I' m A ;

Q When did yon la&t see him alive %

A Just abont a minnte before he was Killed; I
saw him getting on the bncket.

Q Describe what took place at that time, and
when it was.

A It was the morning of the 23rd. When we got
orders to go to work I went np on top, and there
was four men went down on the first bucket,—four or
five, I can’t say w hichthat bncket was left at the
bottom to fill; the hook was sent np and the other
bucket, that was hanging where we used to dump the
rocks, I took it off the hook and lowered it down low
enough for the men to get on, and four or five men
got on and was lowered down to the bottom; and
then the bncket came up again, and when they step-
ped on the bncket then the four men went down; it
went from under them before I had time to holler to
the engineer to lower down or move; I just reached
out to put my hand to the bncket to steady it for
them, and as soon as I did it was gone and themselves.

Q What four men were they %

A James Burns, Barney Curley, Daniel Murphy
and Martin Sullivan.

Q Did they say anything, or do anything %

A ISIg sir; they only hollered when they felt
themselves going—they screamed out when they felt
themselves going.

Q (Showing witness diagram) Is that the hook that
was used %

I don't know; a hook something similar to it.
Had the hook a clevis on at that time 1

Ho, sir.

Had the hook had a clevis on before %

It had sometime before that; it was broke off.
What bucket was it that was used ?

oror o >
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. A A small bucket.

Q Whatkind of a bail had it %

A A bail something like this on this diagram.

Q Was there any rope on that bail %

A There .used to be a rope used across the nek
of it.

Q Was there arope at that time ?

A I should’'nt wonder but there was; I couldrt
exactly swear to it, because I did'nt see whether it
was on or not.

Q When did you see that bucket afterwards ?

A I did'nt see it for a couple of days.

Q When did you see the rope upon that bail ?

A I saw it when I was taking the hook oif; ve
used to swing the buckets therewith.

Q How long before this occurred ?

A Ten or fifteen minutes—more or less.

Q When the bucket went down, it had the rope m
that night ?

A Yes.

Q In the first place it went down with four or fie
men \,

A Yes.

Q Then the rope was on ?

A  Yes.

Q You don't recollect noticing the rope afterwards
. A No.

Q Do you know what that rope was there for ?

A Yes ; for the safety of the men that was at the

bottom working underneath us. When we used to
hook it on to this, if the engineer rose it a litte
extra higher than usual, this hook would run down
and be apt to tip the rocks into the pit.

Q Explain why that rope was used there.

A To hook on a hook and swing the rock bucket
from over the shaft; and if the engineer rose it any
higher than usual when this rope was not here, the
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hook would run down into the arms of the bucket
iand cause us a great deal of trouble, .and that was
what they were there for. We used to use a wire

|r°‘f If the bail had had a ring in it, or a loop, would
there have been any use of a rope @

I A No, sir, I don’t suppose there would.

I Q Don’t you know?

A Idon't think there would be any use of a rope
if there was any such thing as that in it.

i Q After the bucket went down with these men,
what next occurred ?

A We had to get the rope that went over the shaft
and get it back again into its own place and lower it
down to the bottom. We lowered the rope and we
dumped the water out of the water bucket at the bot-
Itom and brought these men up one at atime in the
water bucket. They were dead.

Q Did anybody come up with the bodies 3

A Yes, a man came up with each of them, and
probably two for all I know.

Q Where did the lamp in the covering over the
shaft stand 3

A That lamp hung up to the east side of the shaft
overhead on the top.

Q Was MeAndrews there that day 3

A 1did'nt see him ; he might be.

Q How often did he come there 3

A Sometimes we would see him once a day, some-
times we would not see him for a week.

Q What did he do when he came there 3

A He might pass by and would not even look at
ns sometimes ; or he would stand and look around the
place and walk off again.

Q How long had you been topman there 3

A I was about seven months when that happened.

Q What was your business 3

20
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A Dumping the water buckets and rock buckets.

Q Anything else ?

A I gave the signal to hoist and lower the bucket
according as I would get it from the bottom.

Q Did you [give the signal for hoisting and lower-
ing the men ?

A Yes.

Cross-Examination.

When did you go to work at Shaft No. 5?
Sometime in the month of June last year.
And you have stayed there how long %
Up to about the 15th of last August.
Where have you been since ?
I have been down in Jefferson avenue, in a butch-
er's shop ?

Q Were you topman all the time you were there at
Shaft No. 5?

A Yes, except two months when I was sick.

Q How long was James Burns working at Shaft 5?

A I couldn’t exactly tell you ; it might be a month;
it might be six months, for all I know.

Q How long do you know of his being there?

A I know he was there two or three weeks, any-
how. That was as far as I know.

Q Do you know whether he had been to work on
the night shift or day shift ?

A I couldn’t tell you, but he was working on the
night shift at that time.

Q Did you ever know him to work at that shaft on
the day shift?

A Idon’t know.

Q Do you recollect to have seen him there at that
shaft at night time before that night %

A Yes; several times.

Q Was it during the night shift or day shift %

>O0>0O0>Xro0



1~ Iwould see him every night that I was going to

| ¢ Did yon ever see him going to work in the da.y
naig at that shaft ?

|A Yes.

Iq When was that?

IA Isupposeit was the week before that.

|[Q What time did you begin work the night the

Iccident occurred ?
mA At the usual time of going to work; seven 10

pHock.
IQ Did the men stop at midnight. ?
mA Yes, they used to stop at twelve o'clock for

[ Toocd
IQ How long did they stop for supper?

A Sometimes an hour, more or less.
I Q Did they come up to get their suppers or take it
helow?

| A Came up.
I Did they that night ? , 20
I Yes.

I How many came up.

A Idon't know how many were working at that
lime; there might be about twenty-five.
I Q You were there when they came up that night ?

A Yes. m . ' [ , Sp
Q You were there when they started to go back
[agam?

A Yes.

Q Before any of them began to go down how many 30
mbudkets had you at the top of the shaft? How many
wereup before any of them went back?

A Two buckets on that landing.
I Q Which two were they that were on the landing ?

A The big water bucket was down below at the
Itime of the accident, and the one the men got killed
I on; they were up.
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Q How many buckets were at the top of the ddt
before you sent any of the men down after supper? I
A There were two to my knowledge: one hanging
on the side rope—on the swining rope—and the dher

was hanging on the fall rope.
O Which two were they ?
A The water bucket and the rock bucket.
Q Which was the rock bucket ?
A The one that was hanging one side on a swinging

Q Where was the other one %
A It was hanging right over the shaft on the fal

Q Where was the other bucket %

A Hanging to one side.

Q The third—where was that ?

A I could not account for that; thatis all I hawe
knowledge of.

Q You say when the men got done their supper you
let five of them down ?

A There were two buckets of them went down;
about eight men.

Q How many first went down on the first bucket \

A Four orfive on the first bucket.

Q Did they go down in that bucket which hung in
the mouth of the shaft?

A Yes, sir.

Q Was that the bucket which afterwards fell ?

A No, sir.

Q Did they go downfsafely ?

A Yes, sir.

Q What was done when they got to the bottom ?
A The men that went down in charge of that bucket

took the bucket off and commenced to fill water in it,
and sent up the hook to take down this bucket that
was hanging to one side.

Q The rope came up without the bucket %
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A Yes. When the hook got up I put it on the
mbucket that was one side ; that was the rock bucket—
mthe bucket that the men were killed on.

I Q Thenyou hooked that rock bucket on this hook ¢

A Yes; orahook like that; and lowered four or
sfivemen to the bottom. Those men went down all
m g0

Q That was the second bucketthat had gone down %

A Yes.

Q And then %

A Then the men below hollered to hoist away;
Ithen I hollered to the engineer to hoist up, and the
[bucket came up ; then the men got on it, and just as
m thefour men got on, the bucket and all went down.

Q That was the bucket that you had hitched on \

A Yes.

Q And on which four men had gone down safely %

A Yes, sir.

Q When you hitched that on what did you hitch

it to?' .

A Ontothebail; I put the hook in the bail.

Q Are you sure you did

A I suppose only if I did it would not take them
four men down to the bottom safe.

Q Could you say whether you did it or not?

A Yes, sir.

Q Was it light or dark \

A It was middling light.

Q And then it swung over and four men went
downonit?

Yes.

Then the bucket came up again %
Yes.

And then four men got on %

Yes.

Who were they %

Burns, Sullivan, Curley and Murphy.
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Q How long had the bucket been up before i
got on?

A Hot half a minute, I guess.

Q Where were you when it got up level witha
platform ?

A Standing right back of the men; they]
crowding around the shaft waiting to get on, and In
standing one side.

Q Did you start to go to the bucket ?

A 1did, and I didn't get time to put my handt
the bucket when it was gone.

Q Were the men on it before you got there? 1

A They were on it.

Q Did they get on it quickly or slowly ?

A Got on quick.

Q And before you got up to it, it went down ?

A  Yes.

Q How many men stood there on the platform?

A Ten or twelve, more or less.

Q Was the hook broken ?

A Ho, sir.

Q You lowered it then ?

A We did.

Q When the bucket dropped the hook flew up a
that wheel ?

A Yes; it went right over the shield, and we rd
to get up on the frame to get it over and lower it.

Q You looked at the hook?

A Yes, sir.

Q Was the hook broken ?

A Ho, sir.

Q All sound?

A All sound.

Q When did you next see the bucket that fd

down ?

A A couple of days after.

Q How wasthe bail in that bucket when you ret
saw it ?
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A Ididn’t see the bail of it.

Q Was the bucket broken 1

A Itwas dinged in alittle in the bottom.

Q Was it aniron bucket \

A Yes.

Q You were not there when the bucket was brought
up? " -

A I was not there when the bucket was brought up.

Q [By the Court)—Was the bail removed from the

bucket when you saw it ?

A It was not when I saw it.

Q Do you know sure when you next saw the
bucket the bail was not on ?

A Yes.

Q I did’'nt understand you as to what that rope
wes used for—that short rope %

A Itis very easily explained. If there had been
ro guard cross here, if the engineer rose the bucket
itwo or three inches too high, so as to let the rope
Islack down, it would run in here (pointing) and make
thebucket turn on its side.

Q The object of that was to prevent the rock that
wes in the bucket from falling down the shaft on the
men at the bottom of the shaft %

A Yes, that was the object of that piece of rope.

Q So that when you swung it over and was going
toturn it; or, if the engineer made a jerk that the
rock would not fall out and go down,—was that it %

A Yes, it would keep the hook in its place.

Q [By the Court)—The time when that was liable
jtoget out of order was when the bucket was up, was
| it?

A Yes, that was the time ; it would slip back here

(showing).

Q Had you ever acted as topman at any other
shaft on any other work ?

A Ho. *

4
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Q Suppose you kept a key like this on the hook
were the men who were working down there willing o
use it or not ?

(Question objected to as immaterial Question
waived.)

Thomas Flynn, for plaintiff, sworn, testifies as fo-
lows :

Direct examination.

Q You were in the employ of McAndrews last De-
cember ?

A Yes, I was tool boy in shaft No. 5.

Q What was your business ?

A To carry the sharp tools to the men, and the dull
drills to the bucket, and send them up to the top, ad
then when they came down again sharpened to bring
them back to the men again.'

Q Were you there at that shaft the night when the
men were Killed %

Yes.

At the time they were killed ?

Yes.

Did you see the bucket fall ?

No sir, I didn't.

Where were you \

I was stepping off the bucket and letting James
Burns on it to go down. I turned my back and gat
off. Just as I got off he got on, and the bucket went
down.

Q You had been on yourself ?

A Yes.

Q What had you been doing ?

A I was going to go down, and he asked me to let
him on to make a place to start the work.

Q When you got off, how many men were on the
bucket %

>OoOrO0 >0 >
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A Three besides me. Then I got off and let Burns

Q About how long did the bucketJ hang there be-
foreit fell ?
A About a minute, I suppose.
Q [By the Court.] Did you seeit at all after they
got on? - n I HI
A No. I turned my back after I got off, and step-
ped one side to make room, and I heard the crash.
Thatis all I know about it, and the four men went with
thebncket.
I Did you hear any noise from the men?
No sir, I didn’t.
Did you see them brought up ?
Yes.
Do you know what kind of a bail was upon that
[ bucket ?
A The same one that has been shown on this dia-
lgam
Q Was there any rope about it ?
A Yes, a manilla rope, tied across the eye on the
openpart of the eye.
What kind of a hook ?
Pretty much like this, but no clevis was on it.
How many buckets were used at that shaft?
Three.
What kind of bails had the other two buckets %
The other two had a kind of a twist in it- aloop
in the bail.
Q Did you see that bucket brought up from the
bottom ?
No.
When did you see it afterward ?
About an hour after it came up.
Where was it ?
Lying between the engine house and the shaft.
Q What was its condition %

Or O >0
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A The side of the bail was bent. The bail was bat
from the fall, and on the bottom of the bucket wasa
big dinge in the bottom edge of it.

Q Was the rope on the eye ?

A

I saw the piece of rope that was there. The ar-

oner had it. He had taken it.

Q

The same that the coroner had was the rope tet

was upon the bail ?

o O PO x>0 >

Yes.

You are sure of that >

Yes, I'm sure.

W as the bail broken ?

No.

Do you know who took the bail off the bucket?
No.

Do you know what became of the bucket after-

wards ?

A
Q

A

No.
Did you see MeAndrews around there at any

It was seldom I saw him. I used to be down the

shaft all the time.

Q
A

You have seen him around there ?
Yes-; not very often. He would come and look

around and walk off again.

Q
A

Q
A

Did he ever come down the shaft ?
Not while I was there.

How long were you at work there ?
I guess about a month and a half.

%

John Ryan, for plaintiff, sworn, testifies as follows:

Direct-examination:

Q
A

Q

Were you ever in the employ of McAndrews ?
Yes.

When ?
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I A 1havebeenin his employ for some time ; next
liay will be two years.

| ¢ Working where and at what %

I A Iworked on several shafts on the Delaware and
lackawanna tunnel.

I Q Wereyou atwork on the 23d of December, last?
I A Onthe morning of the 23d I was working in No.
i5shaft; that is between one and two o’clock, or there-

abouts.

I Q Were you down in the shaft at that time? 10
I A Twas.
K Q Did you know James Burns %

A I did.

Q Did you see him that night ?

A Idid.

Q When?

A I went down on the bucket with him at six

»clock, when we started to work, and I seen him when
1wes going down on the bucket at one o'clock ; that
westhe last T seen him alive. I went down on the 20
[budet previous to him.
| Q How many men went down on the bucket pre-
vious ?
A Three other men and myself.
Q Was that the same bucket which fell %
A Yes, it was.
Q What kind of a bucket was it %
I A. 1t was not so large as the other buckets that we
[have used in the other parts of the tunnel; it might be
itwo feet One or two inches across the mouth of the 30
bucket; the bail I believe was between twenty-five and
thirty inches wide—possibly twenty-eight and a half.
The bail was something like this diagram.
Q Had it any rope on it %
A It did ; across the open part of the eye.

Q Did you see the bucket after it, fell %
A T did.
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Where ?
In the bottom of the shaft.N
Was the rope then upon it ?
At that time I didn't take any particular natj
how the rope was on the bucket.
Q Did you see it afterwards ?
A I seen the bucket|afterwards on top, on toaa
just after coming up ; may be half an hour or an har.
Q Was the bail upon it then?
A The bail was bent a little to one side, and onte
bottom of the bucket there was an indenture.
Did you see the rope then %
No ; I didn’t see the rope till afterwards.
When did you see the rope ?
At the coroner’s inquest—the coroner had it.
W as that the same rope that had been upon it
I couldn’t say that.
Do you know what kind of a rope was upon tin
bucket?
A It was what is usually called a manilla or gas
rope.

>0 >0
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Was it an old or a new piece of rope ?

An old piece.

Do you know who putit on ?

No.

W hat was the first you knew of the accident! |
I was standing up in the east heading of td
tunnel, myself and another man, and I heard a shok
like, and turned around and I seen a flash of fire; ten
I heard a kind of a dull thud like on the bottom, adj
I says, " there goes the bucket;” and with that thee
came a kind of a moan or shriek that we could ra
tell whether it was a moan from any of the men t
fell or from terror by the man that was down thee
and I says, " Bergen is hurt”—that is the man tet
used to fill the water—and so me and this other man
run back, and I went down to the bottom, and I could

>0 O >0
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nat exactly make out at the time what it was, I was
horror stricken ; I came back and I went forward
aaainand I recognized one of the men ; he was a miner
i orman in the work, and I says, “ Martin Sullivan is
lead anyhow, and here is another man.” Then I think
IT hollered up for the rope, and told them to have a
mnest and doctor on top ; I tholght there might be
llome hopes for some of them ; so me and the man that
was in the bottom of the shaft dumped out the bucket
‘of water that he was filling—there was one bucket
jstanding in the bottom—when the rope came down we
Attached it on to the water bucket, and we put in Mar-
tinSullivan first, and either one or two men went up
with him, and we put them in one after another and so
[n; James Burns I believe was the second or third.

IQ They were all dead ?

I A They were, from all we could makeé out; we
lever heard a breath or sigh from them.

I Q What was James Burns’ business in the tunnel ?
m A He was a miner, boring and drilling.

m Q What kind of a hook was attached ?

I A Idon'thardly think thisis the hook; it don’t seem
obe it didn’t seem to be so high a hook as this. When
m san the hook afterwards I took particular care to take
maiceofit, and I don’t think it was over four inches
mrom the bottom of the hook inside to the top.

I Q Had the one in use any clevis to it ?

I A No; butI believe there was a hole same as this in
[the outside tongue of the hook.

I Q Doyou kuow what kind of hooks there were in
P :a the other shafts upon this tunnel—whether they
mad devises or clasps on, or whether they were open
mhooks like that %

I [Question objected to as irrevelant.] Admitted.

I Defendant excepts, and prays the exception may be

mealed; and it is sealed accordingly.

M. M. KNAPP, J. [ s.]
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A In Ho. 2 shaft of that tunnel'some time pmios
there was a guard on the hook; when James Burns v&
there, foreman, I worked for him in Ho. 2 shaft, adI
remember seeing a guard on the hook; I don't remem
her whether it was iron or wire.

Q Any other you recollect of seeing?

A I would not be positive about any other.

[Adjourned for the day.]

December 3th
Q How deep was this shaft at the time this caur
rence took place ?
A Somewheres between sixty and eighty feet—nigt
be seventy or seventy-one.

Cross-examination.

Q How long had you worked at this shaft before ttis
accident ?

A Somewheres between two and three months, noe
or less between two and four monthsin this shaft; it
was either September or October I went to work trae

Q How many men were in the shaft during tte
time ?

A I couldn’t say exactly; might be thirty, more o
less—that is on each day; but there was a gang work-
ing day and night, and in both gangs there might bedx
ty, more or less ; there was about thirty men on a dift

Q How did they get up and down this shaft ?

A On a bucket.

Q All the time you were there ?

A  Yes.

Q You worked one week on the night shift and ae
week on the day shift?

A Yes.

Q And you went down how many times a day ?

A I couldn't say; sometimes I might have business
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wp and I might go up and down more one day than
ancther; I would always go up and down twice each day.
Q But often times more frequently ?
A Yes.
. Q And the other men working there did the same ?
| A Yes.
Q Lovett was head man all the time you was work-

ling there ?
{ A I believe so. 10
Q What did you do down in the shaft ?
A Mining, boring, drilling.
Q You spoke aboutworking at shaft No. 2?
I A Idid.
Q When did you begin to work there ?
A Some time in June, 1874.
Q Was that shaft east or west of No 57?
I A East.
I Q How deep was that ?
| A At the time I went to work atit it was only sink-
ig  When I left it was not sunk to gradé. It was 20

'sunk to the grade of the heading. That might be be-
tweenfifty and seventy feet, I would not be positive to
theexact depth of it.

Q 'About how many men worked there %

A Between twenty and thirty on each shift.

Q How did they come up and down %

A On a bucket.

Q You saw Burns work at No. 2\

A He did, as foreman of the mining and laboring
department of No. 2, that is, sinking and showing the 30
men their work.

Q Which men %

A Those men that worked at the bottom of the
shétt.

Q His position was in the shaft?

A Yes, I believe he was boss of those who worked

5
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on top of the shaft, and of the men that werein te
bottom.
Q What do yon know about it ?

A

I know at that time I remember seeing clasps m

the bucket.
Q About his having charge of the men on top?
A No more than I have seen them obey his arders

Q Who?
A I have seen Thomas Casey, he was top mand&
10 that time of No. 2.

Q How many buckets were used there ?

A I believe two. I would not be positive.

Q You were there at No. 2 before Burns came?

A Burns was there before I got at No. 2

Q And you say there was a clasp on the hook ?

A I remember at one time seeing a clasp on te
hook.

Q How long was it on?

A I couldn’t say;

Q Was it there when you quit ?

A I am not sure.

Q How long was it on?

A Idon’'tknow. I am not positive of the time. I
remember seeing it.

Q Hid you see it more than once ?

A Idid.

Q How often?

A That I could not be positive of.

Q Who putiton?

A I don't know.

Q How did it come to be put on?

A Idon’t know.

@ What use was made of it ?

A To protect the bucket from falling to the bottom,

I should think. Thatis in case the hook should tum
on the bail, then if any accident happened on the top,
such as the bucket would lean or anything, the hook
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Lould not slip out and the bucket fall away ; thatis
(whet I understood it was for.

Q Did you see anybody putitin \

A No. °

Q Ortakeit out?

A No.

Q Who was the blacksmith at the shaft ?

A Idon'tknow his name.

Q Which quit at No. 2 first, you or Burns I

A Burns. ™

Q How long before you quit there %

A I quit there some time in September or October.

Q When did he quit?

A Idon't know ; he left there after me, so I don't
[know.

Q He worked there as long as you did \

A Yes.

Q Are you sure of that %

A Yes ; I worked for him and he was my fofeman
[whleI worked in it; that was some time in September 20
br October.

O>TO0O>TO>TPO>O>»O0

Burns was discharged from No. 2, wasn’t he ?

I don’t know.

Didn’t he tell you so ?

He did not. 30
Didn’t you hear him talk about it \

Not that I know of.

Didn’t you hear him talk about a dozen times ?
No sir, I didn’t; not that I can remember.
Wasn't he discharged long before you left there %
If he was, he must have been taken back again.
Was John Riley foreman or boss of shaft No. 2?
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He was.

When was he boss ?

He came there some time before I left.
How long before you left %

That I would not be positive of.

About how longl

I couldn’t say.

Didn’t he come there in July ?

I don’t know, he might.

Burns left before Riley came, didn't he ?
Ho ; not that I know of.

Was he and Riley boss at Ho. 2, at the se
time %

A They were on opposite shifts ; Burns was boss-j
ing on the shift that I worked on, and Riley was boss-
ing on the other shift; I remember now, at the tine
you asked me I didn't—that I did not stay in Ho. 2
shaft till September ; I believe I left it before that, I
must have left it in August.

Q Didn't you have a strike in Ho. 27?

A There was a strike in the opposite shift.

Q Wasn't there a strike among the men in Ho. 2

A There was, I believe ; I am not positive—not at!
the time I worked in it.

Q While you were there?

A  Ho sir; not on my shiit; there was on the oo
posite shift in the same shaft,

Q What time was that strike %

H I could not fix the time it happened ; whilst I
was there I believe, it might have happened twice a
once ; I don't know how often it was, therefore I @n't
fix the time.

Q I wantto know whether Burns was not discharged j
at the time of tha. strike ?

A He was not discharged at the time of the strike j
that I mean. The strike that I mean was against tre

OFTO>TOPTPO>TOP>O >
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iforeman of that shaft, by the men under his control—
lit had nothing to do with Burns.
I Q Wasn't Burns himself among the strikers X
I A Not at that time.
I Q When was he X
I A Not at that time.
I Q Whattime was he X
I A Idon’t know.
I Q (Bythe Court) Bo you know of any time when
mrewas in a strike with the men 1 '
I A We had strikes there, but whether Burns was
magreeable to the strikes or not I don’t know.
I Q Don'tyou know that in June or July Burns was
mdischarged from shaft No. 2?
I A Idon't
I Q And told never to come on to the work again ?
I A Idon't
| Q Wasn'tit talked over among your gang, over and
moveragain, that Burns had been forbidden on the work?
| A Not that I am aware of.
I Q Do you know anything about Burns having quar-
mrelled with the engineer at shaft No. 2—having a dis-
mpute with the engineer at shaft No. 27?
A Not at the time I worked there. e
1 Q Did he at any time ?
A I believe he did afterwards—I am not sure—I
mnever seen it; only what I heard.
Q Then there was no dispute between Burns and
mthe engineer while you worked at shaft No. 2 X
| A Not thatI know of.
Q Didn’t hear of any at the time ?
A No sir.

Q Do you remember the engineer being discharged X

A Idon't

Q And then put back by McAndrews, and Burns
| discharged ?

A Idon't.

10
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Q Didn't hear anything of that ?

A. I don’t know whether I did or not.

Q How long did Burns work at shaft No. 5, befae
he got killed ?

A I could’nt say.

Q As near as you can tell ?

A I remember working with him, but any lengthd

time—might be two weeks—I didn’t take no noticed

the thing.

AJ Q Did he go up and down the same way you did?

20

A He did.

Q How often did he go up and down on these bud-
ets at the same time you did ?

A I only remember once.

Q When was that?

A The night he was killed.

Q Were you going up or down then ?

A We were going down then.

Q What time?'

A Between six and seven o’olock in the evening, ve
went down together.

Q Did he have any talk with you about those bud«
ets ?

A He did; he remarked going down that we shaud
be very careful, that they were very dangerous things.

Q Who did he say that to ?

A He said that to the whole of us.

Q Tell all he said upon that subject about the bude
ets being dangerous ?

A The exact words I can’t remember, but I can re
member him saying we should be very careful.

Q Did he tell you what you must do ?

A Nothing more than I have said.

Q Did he say what you should be careful of, or wet;
you should attend to, or how you should exercise yar
care?
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A Ifhedid, I forget it.

Q You say he simply said you must be careful; ab ut

hat?

I A About the bucket and some things else, what they
kel forget.

Q What did he say about the buckets?

A When the buckets was going down, it was very
Harow at the mouth of the shaft, and when we were
Stepping on we were liable to knock off a little hook
s was used for holding the bucket attached to the
pail; if that ring opened, touched against the side so as
foraise it up a little, the bucket would dump over, and
nedrawed our attention to that that night ; and if the
budket dumped over, the men that were standing around
fderim of it if they didn’t have very good hold of the
Jgethey were likely to go down.

Q It was then he spoke about that?

A He spoke about that that night.

Q Was it before you started to go down ?

A I remember his calling our attention to that that
fdght; I don’t know whether it was before we started
pogo down or on the way down.

I Q To what—the liability of the bucket to tip ?

I A He called it a damned little monkey that was on
[te side.

I Q Whereabouts on the side ? [Showing witness dia-
gam] Does that represent the bucket ?

I A Yes; on each side here, there is supposed to be a
pom there and there, [pointing] and here is a ring
[which sets in on the bail; you can never get that off the
pail but by lifting it up, or if it comes off the bucket

pat allows the bucket to dump, and when this is on the
[budet can’t dump.

Q It holds the bucket fast in the bail ?
A Yes; protects it from dumping.

Q When you slip that up, it will let it turn ?
A Yes.

1/\
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Q It was that thing he said might get knocked ak
of place ?

A  Yes.

Q And then the bucket turned over?

A Yes.

Q [By the Court.] There was an iron projecting
on the bucket, and then there was something that dagp>
ed the bail to this iron ?

A Yes; to protect it from dumping.

Q And you say he spoke about the men being @e
ful when they got on the bucket ?

A He said they should be very careful of that.

Q Was that as you were stepping on the bucket?

A I don’t remember that.

Q Or after you had got down ?

A ThatI won't be positive of; it might be bdfae
we got on or it might be on our way down ; we aud
not say all the words at the time we were standing ;m
the top.

Q At any other time had he said anything to ym
about the danger there ?

A 1don’t remember him doing so now.

Q My recollection is that you went down in tre
bucket ahead of the one that he got on that night ?

A I went down in the same bucket but one um
ahead of him.

Q Do you recollect how many men went down
that bucket that you went down on ?

Three besides myself.

Can you tell who they were ?

I can’'t remember them.

When you got down the shaft what did you d
For my part I made my way to the heading &
fast as I could ; what the others done I don’t know.

Q Was anything done with the bucket when itgt
to the bottom of the shaft?

>0 >0 >
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Not that I'm aware of.
The men just jumped off?
Yes.
And went on to their work ?
Yes.
Was there anybody then standing at the place
wherethe bucket landed ?
A otright wh ere it landed.
Q Did the bucket touch the bottom or hang a little
distance above the bottom ?
It touched the bottom.
It stood on the bottom ?
Yes.
You are sure of that?
I am.
What drew your attention to that?
Because they were blasting in the bottom of the
shaft and the rocks were upturned; I remember that
the bucket struck on the point of a rock, and that I had
to walk around the bucket half ways, or may be the
whole ways, before I got quite around; it was twisted
twisting on the rock before it settled down, and I had
to walk around or half ways to jump on a dry spot.
Q How many men were down when you got down ?
A There might have been four or five besides those
that went down with me.
Q Did all the men that were in the shaft come up to
supper ?
A I believe the)&did come up; I don’t know.

Or O O >
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Re-direct Examination ;

Q You recollect about the depth of this curve or in-
denture on the top of the bail to that bucket?
A To the best of my recollection it might be four to
sixinches; I wouldn‘t be positive to the exact depth.
Q Was there any ladder leading down into any of
those shafts that you saw on this tunnel ?
6
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30
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A Not at any time that I can remember previous o
that.

Q Was there ever afterwards ?

A There was in No. 4 shaft under the control o
Richard Tippit.

Q That wasunder the control of another sub-contrac-
tor ?

A Yes.

Q So that the only way of going down into the tun-
nel was by means of the bucket ?

A  Yes.

Jacob Reinhart, sworn for plaintiff, testifies as fol-
lows :

Direct Examination.

Q Yon were one of the Coroners of this county in
December, 1874 ?

A T was.

Q Do yon recollect the time of this occurrence,
when these four men were killed in Shaft 5?

A I do.

Q Did yon hold an inquest ?

A I did.

Q Did yon see that bucket and bail *

A Yes.

Q Where did you see it first ?

A I saw them hoisting it out of the bottom of the

Q What was the condition of the bucket ?

A There was two or three dents on the side of it,
and the bail was knocked a little one side, but it was
not broken.

Q Was there any rope upon it ?

A 1 took a little piece of rope off the side of the
Ba'ill when the bucket hung down—on the side of the

ail.
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How long was that piece of rope 2
About six or eight inches.
What kind of a rope 2
It looked like tar rope—stranded rope.
Old, or new rope 2
It had been used sometime, I should think.
Manilla rope ?
I don’t know what they call manilla rope ; this
was what I should call a tar rope.

Q What did you do with the bail and bucket 2

A Left it there on the ground.

Q Do you know what became of the bail after-
wards 2

A No.

Q What became of the rope 2

A The rope I had in my possession quite some
time; and one of my men was cleaning out my store
about two weeks ago and he.threw it out amongst the
rubbish.

Q How long was this piece of rope 2

A About six or eight inches, I thought.

Q Was this rope on one side of the bail or on both
sides 2

A One side.

Q That piece you picked off, was it whole 2

A That is all there was. It seemed to be wound
around the bail, and the water from the bottom of the
shaft had stuck it against the bucket. The rope
looked as if it had been tied and had been worn
against there on the side of the bail—it looked as if
it had been worn on the side of the hook.

Q Had it any appearance of having been broken 2

A I don't know; it was a pretty rotten piece of
rope.

Q How?2

A It was a pretty weak piece of rope, and where
it had been worn into was all unravelled.

> O0>TO0>TO0>FO
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Q Was that on the part that was tied to the L=
or the other end ?

A It looked to me right in the middle of the rope;
it looked as if the rope had been tied and had bsm
worn.

Q ({By the Court)—Was there any sign of a kxt
on the loose end of the rope ?

A No, not on it.

Q Anything to indicate that it had been fastened
to the bail in any way ?

A Nothing that I could see ; it was just a straight
piece of rope and was pretty well worn ; it did'nt
look as if it had been tied.

Q. {By the Court)—One end of the rope was tiedd
the bail ?

A No; the unravelling of this rope had g
around a portion of the bail down near the bucket,
and the other portion of it, which was pretty well un-
ravelled, the water had stuck it against the bucket
one end was wound around the bail and the other ad
was stuck against the bucket.

Q That end which stuck against the bucket, wes
that even and smooth as the end which was fastened
to the bail ?

A Just about the same, I thought.

Q Were both ends smooth and even, or were they
ragged %

A Not very ragged ; looked to me pretty near a
square cut, it did'nt look like a break or anything
of that sort.

Q {¢By the Court)— Do you speak of each ed
of the rope now ?

A Yes, there was some little ravels stuck out.

Q This part which was wom was in the middled
therope?

A Yes, on the side of the rope, about three inches
from the end.
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Q Who untied that rope to take it off ?

A Idid; as soon as the bucket came up I went to
the bucket and took the rope off. t

Q Wasi it tied ?

A No, it was’nt tied at all; it was just washed
laround the bail.

I Cross Examination.

I Q (Showing witness diagram.) Point out to the
jury on this diagram whereabouts that rope was.
I A A portion of it hung here (pointing); and the
test of it hung right against the bucket.
[ Q As I understand you both ends of the rope
[weeloose, that is except the sticking ?
I A Yes; it was merely twisted around the bail.

Q (By the Courty—Can you show about how many
»urs around the bail.?
f A The ends of the rope were bushy, and there
[migt have been an inch or so unravelled each end,

10

lad it being down in the wet, it got wet and some of 20

the strands might have wound around the bail.

I Q About how many times did the rope get around
[tebail—how many coils ?

| A There was’'nt more than one coil around and the
[es were loose ;— one end was down against the
budet, and the other was up on the corner of the
budket and corner of the bail.

I Q And all you had to do to take it off was to turn
it around a little ?

A Thatis all.

Q About the middle of it it appeared to be worn ?
A Yes.

Q Half through \

A Not quite half through ; a little portion.

Q The bail itself was unbroken 7?

A The bail was unbroken.

30
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John Bergen, for plaintiff, sworn, testifies asfi
lows:

Direct Examination.

Q You were employed at Shaft No. 5 last Dmn
ber, at the time these men were killed *

A Yes.
Q Where were you that night ?
A On the top.

Q What were you doing ?

A I was standing by to get on to the budet
there was four men on the bucket and I was going i
get on myself and the bucket went down.

Q Why did’'ntyou go %

A I was stopped to turn around to look atanan
that had a sore finger ; and I turned to go back ad
the bucket went down before I could get to it.

Q How many men went down in the bucket ?

A Four.
0 Q Did you ever see any more than four go downd
a time\

A I often see five.

Q You would have made five if you had got on? |
A  Yes.

Q Do you know what kind of a bail and hook tis
bucket had ?

A Yes, it was a hook without that clevis.
(% (Showing witness diagram) What kind of a
on’ bail %

A That is the shape of the bail.

Q Was there any rope upon the bail ?

A Yes, there was a piece of rope across the bdtom
of the eye.
Do you know what kind of a rope that was \
About as thick as my finger, I should say.
Do you know who put that rope there ?
I don't.

>0 » 0
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[Q Do you know how long it had been there f

[A 1don't.

IQ Did you see that rope on that after the accident
Ippened

[A Ididn't see the bucket for a while after ? I seen
jthut it wasn't working.

IQ Did you see it before the rope was taken off it
Iter the accident happened ?

|A No.

|Q Do you know how that rope was fastened ?

A No.

Wioss Examination.

Q What did you do in the shaft %

[A I used to be filling rocks in the bucket and
Imetimes bailing water.

IQ Did you drill any %

A No.

IQ Did you see the men drilling ?

[A Yes, many a time.

Q When they were drilling holes in the rocks,
Idthey put anything around the drill %
JA Yes, they put a thing they called a washer to
pep the water from slopping in their eyes.

mQ What was that washer %

IA A piece of leather with a hole in it—sometimes
a|doth, sometimes a rope — anything to keep the
eplashes from going in their faces.
m Q These pieces of rope that went down and were

Ised for washers, how did they get them up and
fown %

lo
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I don’t know; each man would look out for

Imself.
Re-direct Examination.

IQ Your business was at the bottom of the shaft,
fill the bucket with rock ahd water %
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A Yes, sir.

Q Was there any person stationed at the bafo
of the shaft, whose business it was to see thati
buckets were all right, except when they were Slid
with rock and water ?

A Not to my knowledge.

Re-cross Examination.

Q How much rock did these buckets hold 1

A I couldn’t exactly say.

Q Would they bring up aton ?

A No, I don’t suppose they would hold a toi
they would hold about twelve hundred or so.

John McNamara, sworn for plaintiff, testifiesa
follows:

Direct Examination.

Q Were you there in the employ of MeAndrewsd
the time these men were killed ?

A Yes, and before.

Q What were you doing?

A Drilling.
Q Where were you at the time the accident rew
pened ?

A I wasin the heading ; I went down in thefit
bucket.

Q What was the first you saw or heard in rdfaae
toit?

A When I wasin the heading cleaning out the il
I heard a moan outside—just a holler like; ad1
heard the shock of the bucket, and I couldn’t exadij
say whether it was a rock that fell or was it anif
hold ; I went out that time ; with that I came out ad
stood on the bench, and the water boy that was ffif
at the time hollered and said the men was killed; w|
that I went out and there I see the men.
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Q Do you recollect what kind of a bail was to this
budcket, and what kind of a hook ?
Yes.
Is that the hook there ?
I couldn’t exactly say ; it is like it.
Was there any rope attached to the bail ?
Yes ; at the bottom of the eye.
When did you see that rope %
I seenit just the same night; that is a rope that
wes put on there for the purpose of holding the long
;ed in so it would not strike the sides going up.
I Q The tools or steels were sent down in the buckets
ad that was put on for the purpose of preventing its
[striking the sides in coming up ?
A Yes.
| Q How long had it been on ?
A I couldn’t say.
I Q Do you recollect when you had seen it before ?
A I know it was over two weeks—probably more ;
it used to be sometimes on and sometimes off.
Q Do you know how that rope was fastened ?
A It was tied around the bail both sides.
Q Whatkind of arope was it %
A A bit of hemp rope?

>O0>O0>Oo>r

Gross Examination.

You say that was put on to keep the steel in ?
A Yes.

Q You sent steel down in the shaft %

A Yes.

Q How long pieces?

A Sometimes two feet, sometimes three feet, and
according to the length of the steel, probably six feet
andless.

Q And it was stood up in the bucket ?
7



20

30

50

A Yes, becauseif it waslaid in the bucket it woud
strike the side going up.

Q So it was stood up in the middle of the bucket!I

A Yes ; therope was puton to keep it up straight;
I often put a steel in like that myself.

Q ({By the Court)—How did that hold the steel up!

A The steel would be put down between the rope
it used to lean against the rope ; in between the ropes.

Re-direct Examination.

Q How often did they take up steel and letit
down ?

A I could not say.

Q Once a day or once a week ?

A Sometimes twice a day, according as they would
be dull they would be sent up to be sharpened and sat
down again.

Examined by the Court.

Q On these buckets where there was a loop instead
of an eye what kind of an arrangement was made far
carrying the steel ?

A I don’t know about that.

Q Some of the bails had a turn at the top instead
of this eye?

A . Yes.

Q You have seen this bail that is turned on tp
here ?

A Yes.

Q Were there bails on any of the other buckets
arranged different at the places where the hook fast-
ened ?

A Well, for what I have seen there is none but just
like that.

Q Do you recollect seeing any closed ones with a
loop?
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A Yes; thereis some that now are closed entirely.

Q Inthose what arrangement was made for carry-
ingthe steel, if any?

A Idon'tknow. The short steel we would put in
thebottom of the bucket.

Q Was there any arrangement on those for carrying
thelong steel ?

A No, sir.
Q Did you see some buckets like this with a closed
Gﬁ? | ’ o

A TguessI did.

Henry Kelley, for plaintiff, sworn, testifies as fol-
jlows:
Direct examination:

Q Were you in the employ of McAndrews last De-
aanber, at shaft No. 57

A Yes.

Q What were you doing ? 20
A Blasting.

Q Where were you when these men were killed ?

A At the engine house.

Q Whatwere you doing ?

A Nothing.

Q Were you preparing to go down ?

A No sir.

Q

Do you know what kind of abucket and bail and
hook was used ?
A Yes. 30
Q What kind of a bail wasit ?
A The bail was one without any loop.
Q Were some of the bails looped bails ?
A Yes, so far as I can remember, there was one
i looped bail.
Q Was there any fastening on the hook ?
A No.
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Q Was there any rope upon this bail ?

A Yes.

Q Whereabouts ?

A Under the eye, across from one side to the dhe.

Q Do you know for what purpose it was put thae
or used ?

A I believe it was to protect and keep the hok
from dropping out, and it was sometimes used to kep
the steel up.

Q How was that rope fastened ?

A Well, sir, I believe it was tied.

Q How long had the rope been there?

A I daiesay two or three weeks.

Q Do you know who put it there ?

A Idon’t know except it was the topman.

Q Did you see the rope after this accident ?

A No.

Mary Burns, the plaintiff, sworn in her own behdf,
20 testifies as follows :

Direct examination.

Q
A

Q

You are the widow of James Burns ?
Yes.
Where were you living at the time of this aad-

dent?

>O0>rPO0O>PO0>PO0>O0 >

Near No. 5 shaft.

What is your age ?

Twenty-four.

How old was'your husband ?
Thirty-three.

How many children have you ?

One ; it is three years and one month old.
Who supported you and your family ?

My husband.

Do you know what wages he was getting ?
I am not exactly sure, but part of the timete
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L s getting two dollars, and a dollar serenty-ftvo at
lothertimes. _

I Q Did lie own tlie house lie lived m «

I A No sir; he rented it.

I Q Do you recollect the time when this thing oc-
curred %

A Yes.

« Your husband was brought home a corpse «

A Yes.

Q Did you see Mr. McAndrews \

A No.

Q Did you ever see him %

A I often saw him passing.

Q Since your husband’s death have yon seen him %
A No.

Q He didn't cometo the house %

A No.

Q Did he assist yon any after the accident %

A No. o

Q What means of support have you! now ?

A My two brothers—and I keep two boarders who

work for McAndrews.
Q Your husband left no property ?
A No.
Q You took out letters of administration ?
A Yes.

[Plaintiff rests, subject to calling Mr. Donnelly, if it
becomes necessary, if he comes in before case is closed.]

Defendant moves to nonsuit the plaintiff, bn the
ground that there is no evidence whatever of Burns,
the deceased, being the employee or servant of McAn-
drews, and even if they had shown the employment,
there is still no ground [of action shown, because it
does not show any fault in the defendant, for
which the law makes him liable. Plaintiff has not
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shown affirmatively that he was gnilty of any regi-
gence himself.

After hearing the argument of counsel on both dds

the Court withholds ruling on the motion to nonsuit]
and directs the case, on the part of the defendant, toke
developed, and will rule specifically on the question
of nonsuit, at the close of the case.

DEFENCE.

Mr.Lippincott opens for defendant,

John MeAndrews, the defendant, sworn in his omn
behalf.

Direct examination:

Where do you reside ?

Old Hudsbn City ; New Jersey City.

How long have you been resident of Jersey City!
A little over two years.

What is your business %

Contractor, engaged in building the tunnd
through the hill.

Q How long have you been engaged in that ?

A Since about August, 1873.

Q Before that time what was your business ?

A Contractor for the company for the last 16 years,
on the line of this road, for the Delaware, Lackawanna
and Western, from Syracuse to Hoboken, on their ling j
in all places where they had work to do.

@ What kind of work ?

A Excavation and masonry, and mining. It
Charge of the sinking of their shafts at Scranton, ad
fixing up their coal works. I have done some work
outside for other companies, excavating rock ; snej
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lor the Pennsylvania railroad company, some for the
faty of Scranton.

Q Your mining at Scranton was for the Delaware
|[mdLackawanna %

A Yes.

« Have you constructed any other tunnels for this
Company ?

A Small pieces.

Q And for other companies %

A Ididn’t construct a tunnel for any other com- ft)
Jpanybut this one.
I Q In mining at Scranton what kind of buckets did
[you use \
[ A The same as I have here, and the same kind of
[drurs and apparatus as I have on this work.
I Q In the mining operations there did you use the
pnekind of buckets that have been used in shaft No.

fa They are the very buckets I used on work that I
pawve here. - ',

Q [By the Court.] Which work ?

A The Delaware and Lackawanna work at Scran-
ton.

Q How deep were those shafts?

A About 320 feet.

Q You had the same buckets there that you used
[nshaft No. 5 here %

A Yes, the same buckets here.

Q Were those the same buckets in use here at the
time of this accident\ = N

A TIthink so.

Q Have you been in any other mines or tunnels
where work was going on ?

A Yes, I have.

Q Wherel

A I have been on the”Jugtown tunnel; that is the
last tunnel on the Lehigh Valley.
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Did they have shafts on that'tunnel I

Yes.

W hat was the apparatus they used there?
The same as we use here ; thatis what is usadij
all sinking.

Q Have you seen them used anywhere exceptid
your own operations ?

A Yes, I have seen them in several other shaftsd
our company, and the Pennsylvania company, ad
several other small operators. These are the kid
that are in general use.

Q When did you commence to sink shaft No. 3

A I suppose it was late in the season of 184 1
could not tell you the time.

Q Who was your superintendent at the time \

A When we commenced that it was a man remad
Sidney Mears, but there was not much done on itfil
Mr. Adam took charge of it.

Q Were the headings reached when Mears ves
there?

A No.

Q How long was Adams superintendent there \

A He was thereat the time this accident ocaurred,
and ever since except about a month, when he was sk
and away, but that was after the accident.

Q As to the arrangement of your hooks upon thee
buckets, what were your orders to Mr. Adams ?

A The orders was always to Mr. Adams to seead
keep these all in good order, and to the blacksmith.

Q Who was blacksmith there then ?

A There was so many of them there I could rd
remember his name, but I think his name was Jackson,
How long was he there ?

I couldn’t say.

Did you have a blacksmith at shaft No. 5 %
Yes, there is a blacksmith at every shaft.
You always had a blacksmith at shaft No. 5?

>0 >0
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A Yes.

Q Did you have a shop for him ?

A Yes, and tools such as were required.

Q In relation to this hook, did you give to Mr. Ad-
ans, or any of your employees, orders as to these clev-
ises?

A These guards, we gave orders to them to keep
them always in good order.

Q Did you give orders to Mr. Adams, or your em-
ployess, to have those furnished ?

A 1Ithink I did, sir ; and to see that it was done.

Q Are all of your hooks constructed for those
guards 1

A Principally. Three is another different guard be-
side this, but we think this is as good a guard as we
can put on.

Q Who did you give instructions to ?

j A Mr. Adams. Some of these were on before Mr.
jAdams came, in other shafts, and they were built to the
same patterns. W e got different patterns of these, but
this was the pattern that was at that time.

Q In case the guards were broken, or got off by
any means, what were the instructions to those in
charge—the superintendent and those in charge about
it?

A Their business was to look after this.

Q Where should they go ?

A To the blacksmith’s shop, to get them made, and
if they knew it they always did it, and used as great a
precaution as they could to look afterit. Some times
the men would take hold and break them off.

Q How do you know that?

A I heard it from the men themselves saying they
|would rather have it open.

Q Do you mean these men that were employed ?

A Yes; these men that was employed would rather
!'have it without the guards on where they worked with

s '
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two tubs, one for water and one for rock ; but wed-
ways cautioned them to keep this thing in good ath,

Q Who else did you have here to manage tee
things besides yourself and Adams ?

A Mr. Welsh was there some of the time, and oe
or two more men. Michael C. Brown was the supa-
intendent for the night; the foreman that had dage
of the shift, Leary I believe is his name, he was thae
and he had the same precaution to look after these.

Q How is your time employed on the tunnel?

A Sometimes I go over the work once or twicea
day, sometimes not at all ; I have done my own pu-
chasing principally for the supplying of the work, ad
I would have to be most of my time in New Yok
looking after such things as they would require; maybe
once every other day or once a day ; when things ves
required on the work I would be there.

Q About how much of the time does that take yau
away from your work?

A At that time it took more than a half of my tine
away, but lately it doesn’t take so much time.

Q You did all the purchasing of the materials for
the construction of the tunnel ?

A Mr: Bragy may have done some little of it in te
powder line and other small items.

Q How many men have you had on an average?

A Sometimes 600 to 900 ; sometimes my timekeeper
would report to me a 1,000.

Hid. you know James Burns ?

Yes.

When did you first get acquainted with him?
About the time the tunnel commenced.

You employed him to work there, did you ?
Yes.

In what capacity ?

As laborer for quite a while.

When was that?

OO >PTOPO >0
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I A Ithink it was about January, 1874 ; I wouldn’t
[besure about the time.

| Q Where abouts was he employed as laborer \

I A On the east approach of the tunnel.

1 Q How long was he employed there ?

A Icouldn’tsay; I didn’t keep his time ; that was
done by timekeepers.

Q To what other position did you appoint him ?

A To No. 2 shaft; I gave him charge of a shift »
there.

Q He was there as foreman %

A He was there for about a couple of months.

Q Where was his duty ?

A Below.

Q Do you know how long he was engaged in No.
2asforeman %

A Two or three months.

Q What occurred then \

A He and the men seemed to have a quarrel, and
he had a good deal of trouble getting men to stay 20
with him, and he began to quarrel with the engineers ;
ke said he wouldn’t have that engineer to run that
engine; they quarreled with one another and I came
ower at the time of the quarrel and he was pretty well
devated with liquor, so that I told him him he was
discharged; he said he would not take no discharge
fromme, and all the men rose in a mob that night
against me. I left them alone that night and went
ianay, because I believed they were all near alike in
thet same shape, and I came the next morning and I 30
told him he must consider himself discharged, and he
could go to the office and get his pay.

Q Was anybody discharged there on account of
him?

A I discharged him and the engineer both.

Q Was the engineer taken back again ?

A I believe he did come back again.
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Q When was Burns discharged ?

A I think it was in July some time.

Q Did he come to the office ?

A He didn’t come to the office, but he came out o
the west end of the tunnel, and said he wanted hs
pay, and I had the paymaster there along with ng
and I paid him in the place where he met me.

Q Who was present there ?

A Mr. Bragy, the paymaster.

Q Who was present at the time you told him at te
shaft he was discharged ?

A All the men where there; I don’t remember ay
of their names.

Q When you discharged him, what did you say®
him ?

A I told him lie was discharged, and he never aoud
get another tip on that tunnel.

Another tip on that tunnel ?

Another day’s work on the tunnel.

You paid him !

Yes.

When was that?

Sometime in July.

Did you ever employ him to work on the tunrd
afterwards?

A ;Sb.

Q Did you ever authorize your agent or any em
ployee to do so ?

A No ; I told the superintendent, Mr. Adams, ad
all our men—1I cautioned them not give him any noe
work on that tunnel.

Q You told all those that had power to employ
men, not to employ him ?

A Ithink Idid ;I don’t know that I told themal;
I told the superintendents, both Brown and Adames.

Q They had power to employ men ?

A Yes; there was no other one had power toem
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Ly men; Adams had power and Mr. Brown had
bower to put men to work.
| Q Anybody else ?

A I notified them that nobody except the superin-
tendents had power to put men to work there, after I
ioimd they were taking in more men than we wanted.
iThree men that had charge of shifts had no power to
BEre a man nor to discharge a man. I gave that order
/| Brown and Adams and to John Brisbin, Jr.

Q From the time you discharged Burns, till the N
Lime of the accident, did you know of his employment
there? B |y 'n --V > e wA #

A Idid not till I heard that he was in that acci-
det. I met him several times, but he never asked me
[foraday’swork. I didn't know of his being to work
there at the time of this accident; several men could
work there, and I know nothing about it; you
wouldn't know them if you were in there.

[ Q Didyou ever meet him on the work ?

A He was on the line of the work, but I never met 20
himin any active service in the work.

I Q (By the Court) How often did you pay your
nmen’?

A Once a month.

Q Who did that?

A My son.

Q You had the pay roll with all the names?

A Yes; but I never examined the pay rolls atall;
Mr. Bragy and my son attended to all that matter.

Q (By the Court) Do you know whether or not 30
Burns’ hame was on your pay roll from July up to the
time of his death ?

A 1did not, nor nobody reported it to me.

Q (By the Court) If he was he received his pay ?

A 1 suppose so; I left that to others, to my book-
keeper and my son to attend to that matter altogether.

Q Where were you at the time of this accident ?
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A Pretty close to No. 3 shaft; I was in the dfic

Q How soon did yon hear of it ?

A Probably half an hour or less than that afterit
happened—as fast as a man could run from that pae
to the office.

Q Did you go there?

A Yes; they were all taken away at the timel
got there.

Cross-examination.

Q Were Adams and Brown superintendents at tre
same time ?

A I think so, one for the night and one for the
day.

Q What was their special business as superintend-
ents /

A To see that there was tools and powder and dl
other apparatuses which is required for our work, ad
to employ men.

Q When did Mr. Adams commence his service with
you as superintendent ?

A I think in June, 1874.

Q Did he continue till after this accident ?

A He did.

Q When did Brown commence with you ?

A He has been there very nearly since we com
menced work there ; he has the night shift,

Q You yourself purchased and furnished the mate-
rials and implements with which’this work was ar-
ried out?

A Yes

Q Hid you bring the machinery with you, or pur-
chase it after you came here to commence the work?

A I took some of it hereand some I had built here
some purchased already built.

Q Did you buy a considerable amount of second-
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tand implements, apparatus, tackling, engines and so
forth ?
I A Yes.

Q What did you do when you were about your
work here?

A Looking how the work was going on.

Q Did you go down the shaft sometimes %
I A No; I haven’'t been down the shaft.

Q You looked around the top ?
I A Yes; on the top or in the ends.
i Q Did you inspect the machinery and things in
iue?
\' A Yes; when anything is reported to me wrong
with the machinery, I go as fast as I pan, but we never
had any trouble with our machinery, ropes or hooks,
lor anything else.

Q You went sometimes in the night time and some-
timesin the day time ?

A Yes.

Q Did you stop sometimes to talk with the en-
gineer, and ask him how things were going ?

A Yes.

Q Sometimes stopped to talk with the topman?

A Very seldom I talked to the topman; I don’t
think I did hardly ever unless I see something going
wrong; I didn‘t consider it my business to interfere
with superintendents ; if anything was going wrong I
would report it to them.

Q The superintendent had nothing to do but su-
perintend and overlook and see that things were going
along properly ?

A Yes ; inside and outside.

Q To seethat the men were there at work ?

A Yes; to see there was proper care taken of our
work.

Q {By the Court): Whose business was it to see

that the men who were on the pay roll were actually
atwork ?
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A The superintendents.

Q You hardly know what the whole duty of te
superintendents was ?

A Yes, I do, because I told him what his busnes
was.

Q Was it his business to see that the men wo
were on the pay rolls had been actually at work 1

A I should think so ; we had two time keepers-
they would keep the time.

Q Who were the time keepers ?

A Joseph Hand, and another young fellow ramd
Reynolds.

Q They were time keepers %

A Yes.

Q Adams and Brown were called superintendents!

A Of the work.

Q They were superintendents to look after thing
when you were not there %

A Yes, and when I was there they had charge ofi,

Q When you were there you were chief superin-
tendent of the whole work ?

A Certainly.

Q Did you ever look at the machinery with which
they were at work; the engines, the hoisting apparatus,
the drums, the ropes, the buckets and those things?

A 1did, time after time.

Q You kept your eye on those things to see td
they were right ?

A I did.

Q You gave instructions to have clevises on dl
those hooks ?

A Yes.

Q Did they keep the guards on the hooks %

A Sometimes they did and sometimes they didn’
it appears by this one that they didn’t keep it ay
that they took it off.

Q How did they do at the other shafts ?
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A Some of the other shafts did the same ; took it
Toff.
| Q Did you see them off ?

A Yes, I did.

Q Why did you direct them to use guards at all ?

A They wanted them when they are dipping out
water. Sunday they let the water flow in, and about
120'clock Sunday night they begin to dip out water;
without having this guard on, the hook will slip off the
bucket and it wouldn’t fill itself in hoisting up.

Q A hook with a guard on you consider safer than
aewithout the guard ?

A Itis safe to take a bucket up when you are dip-
ping water.

Q Isn't it safer with the guard than without the
guard \

A T suppose it is.

i Q Wasn't that really the reason you directed the
[guerds to be used, because it was safer ?

A The reason I directed the guards to be used was,
jbecause we had to dip out water, and if you let the buck-
ego down it would tip over, and the hook would go out
unless you had a guard on.

Q When a bucket of stones or rock was brought up,
amen would be there to see that it was hooked ?

A Yes.

Q When the water was taken out the man was be-
low?

A Yes; he was below to bail the water till he would
tae the last of it.

Q Were there any other means furnished to the men
for descending into the shaft except by means of this
hoisting apparatus ?

A There's a scale on some of the shafts.

Q Was there any scale at this Ho. 57?

A I don't think there was then, because there was

9

20

30'



40

30

66

not much done there then ; the shaft was onty just aot
sinking.

How deep was the shaft when this happened?
Between 60 or 70 feet.

How deep did it have to go?

About 77|- feet.

Were they not at work at the heading in the tur
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nel ?

A They were just sinking—entering the heading in
the tunnel; then they had to go 24 or 25 feet deeper.

Q Did you ever notice this hook at shaft No. 5, with
the guard off it ?

A I did not.

Q Did you ever give directions when you saw a hock
with the guard off, to put it on aud use it ?

A I got new hooks made with guards on, for fer
any one would give out, and I gave them directions ©
do so.

Q When you would visit any shatt and see the hooks
being used with the guards off, did you tell them to pit
the guarddn and use it?

A I think I did ; they couldn’t hoist water without it

Q Was not the guard upon the hook a safer mears
of letting men down in the shaft ?

A No; itis justas safe the other way ; it is as safe ae
way as the other ; the guard is merely for the hoisting
of the water ; you can’t dip the water out of the dHfis
without losing your tub, unless that is on.

Q When the 30 men are let down into the shaft, tes
it been the practice to keep a man at the bottom to =
that the hook was in the bail when it came up ?

A Yes, generally; because there is always a man &
the bottom.

Q How do you know that?

A A man is placed there for that purpose.

Q Who had you there at this shaft No. 5 for thet



67

pupose ? When one tab comes forward filled with rock,
they change that from one to the other. Do they let one
bucket down to bring another up ?

A While one is loading, the otheris going up. They
can't dip water out any of the buckets without the guards
weson. If they did they would lose their bucket. It
mst have been taken off. I didn’t seeit taken off; be-
caue When they would begin to dip the water they
would have to put it on.

Q If they let the bucket down to dip water itself,
they must have the guard on ?

A Yes; or the hook would go out of the bail if
you didn’t have it on.

Q Do you know how this accident happened %

A No.

Q Did you ever see the rope up™on this bail round
the bottom of the eye %

A TIguess I did.

Q Do you know who put the rope there %

A No.

Q Do you know what it was put there for %

A Idon’t know.

Q Were the bails to the buckets at the other
shafts, such as this with the eye or with the loops %

A Some of them with an eye and link, and some
like this, some with a hook, and some for hoisting
water, some for hoisting rock. W e tried every kind.

Q You say you noticed a string tied on the bottom
o the eye ; what was that for %

A Ithink it was to not let the hook out.

Q If that hook had been in an eye or link, would
it have slipped out of the loop %

A Sometimes it would ; sometimes it would run
round on the bail ; it is owing to how much slack
the engineer would give to the rope ; it would some-
times come out, sometimes not.

Q But when the bucket touched the bottom, the
hook would slip out %
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A It would probably slip out.

Q It could not get out so easily if it was in an e
or link, or loop ?

A I guess it would not; but there’s always a mn
on the bottom to always hitch on the hook.

Q The most of them that you had, had an eye ad
alink ?

A No ; there'sas many of this kind as the dhe.
We have tried them every way, and found this works
as well as any.

Q Where agreat many men are being let down ino
a shaft, wouldn’t it be a much safer contrivance, o
have a hook always supplied with a guard, like that
hooked into the bail ?

A It would be safer, and we had that safety ; bt
the men themselves would take that off, and we could
not watch them all the time.

Q Did you ever see the men take it off?

A No ; but I have seen it off, and ordered it m
again.

Q Did you ever see it off at this shaft?

A Idon’tthink I did.

Q You have seen it off at other shafts?

A Yes; and I ordered it put on again.

Q Did you tell the men at the other shafts it wes
safer for themselves to have it on ?

A Of course I did; but the men always thought it
too much trouble to be taking it off and changing it
on the buckets, till we began hoisting the water; ad
then when they began hoisting the water, this was put
on and remained on till the water would be up.

Q The men that went down the mine to work—thet
is the drillers—had nothing to do with the fixing
that hook ?

A Yes; they had all to do with it; every nan
going up and down has to do with it.

Q Hitching on the bucket and taking it off—whose
business is it ?
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A The man that stands at the top, and the foot
Lan; there is a man above as well as below.
I Q Was there a man always kept at the foot?

A Always one was engaged to be at the bottom, to
List it up.
1Q Was there a man kept at the foot, when they
Lere lowering the men down and hoisting the bucket
fopto take other men down ?

A There was a man allowed for that; I could not
Lay whether he was there this time or not.
i Q Was Adams the next superintendent after
[Mears \

A Yes.

Q Did you have a man by the name of Price ?

A Price was in Mr. Brown’s place. Adams was
[superintendent at this time when this happened.

Q What were you paying you men at this time ?

A The majority of them $1.60 and $1.50, owing to
the kind of work they were doing.

Q Do you know how many men have been killed
dthistunnel «

A Ididn'tkill any.

jRedirect examination.

\ Q When you say the rope was put there to prevent
the hook from coming down, which hook do you
mean [

A The side rope, the guy—I mean the side hook
that hitches on to the bail to draw it one side and
dunp it.

[ Q You were asked if there was a cord tied around
the bottom of the eye «

A No ; I never saw any cord tied around the bot-
tom of the eye ; what I had reference to was the dump-
ingtrope ; I never authorized anybody to do it.

Q (By the Court.) What did you mean when you
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said the rope was to prevent the hook slipping ontM
bail ?

A I meant the side rope that is hooked on tote
bail: there was an iron band on one of the bails, ux
der the eye.

Q (By the Court.) Did yon or not, at No. 5 s
rope tied around the eye to answer the purpose of ta
iron band %

A They didn’t require any rope there at this dt,
because this guard was there, and if it was not onthey
had it there to put on.

Q The question is this: At shaft No. 5, didyu
ever see a rope around the bottom of the eye ?

A No sir; nor I don’t think there was one;l
meant the side rope, the tag rope.

Q You say you keep these guards ready-made?
A Yes, and they were in use at this time.

Q Where were they kept?

A At No. 3.

Q They were for the general use of the tunnel ?
A Yes.

Adjourned for the day.

Dec. 31st, 18A.

The Court. On this question to non-suit, I hae
come to the conclusion that there are some questions
of fact in the case that the plaintiff is entitled to ae
submitted to the jury. I therefore decline to nonsuit,
and defendant may an exception if he wishes.

Defendant excepts to the refusal to non-suit, ad
prays that his exception maybe sealed, and it is sealed
accordingly. M. M. KNAPP.

Mr. McAndrews’ cross-examination cONtinued by
Mr. Linn.
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g Did you say yesterday that a man was employed
keep at the bottom of the shaft all tke time to hook
buckets when the men get down, and before the

buckets were taken up ?
I A There's a man kept at the top and the bottom
[or hooking on the bucket, and the one at the top gives
asignal to the engineer to lower and hoist.
I Q That was done all the time before the accident %

A Thatis the customary way.

Q That was the customary way %
I A Thatis the orders.
[ Q Was that done %
I A Idon’'t know whether they were all the time
[there, but they should be there. You could not hook
pudchange a hook at the bottom without there was a
man there. ! . '
I Q Whose duty was it to see that the man was kept
there | A

A The duty of those men having charge of the
Thaft, and the duty of the superintendent, when he was
there. He could not be there all the time.

Q Did you say that there was any scale at any one
dfthe shafts before this accident happened?

A T would not be sure ; I know there was scales
there, but whether there was at this time or not I can-
jnot say.

Q There has been since %
I A Iknow we are using them now, as well as tubs,
[but whether they were there before the accident I can-
[not say. I don’t think there was, though, at that
shaft.

Q Isthere at that shaft now %

A Idon’'t know.

Q Whatis a scale ?

A A platform about as wide as this table, square,
with three chains on it, two on one side and one on the
ahe, to hoist dirt and rock.
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Q And not for letting men down and taking tem
up % J

A Men godown and up onit; they take theirvas
of going np and down. I -will pronounce the tuba
great deal safer than the scales.

Q What do you mean by tubs ?

A Buckets.

Q Why is the bucket safer than the scale ?

A Because they have better chances to stand oni,
and a better balance.

Q The scale has a solid bottom, and they standm
the bottom, don’t they %

A They stand on the edge around and take hdd
of the rope.

Q Why is the bucket safer than the scales \

A Becauseitis built of better and stronger material.

Q The bucket can tip ?

A It never does tip ; we have it so fixed that thee
is no tip to iti; it never did tip.

Q You said yesterday you reside in Jersey City?

A Yes.

Q Where is your family ?

A They are here, or most of them.

Q Whereabouts do you reside in Jersey City ?

A Idon’t keep house myself, I stop over herein
Finck’s some of the time, and I have been around
where it happens at night.

Q You have no permanent abiding place—no hase
where you make your home ?

A No, unless it is with my son ; my son is living
here and keeping house.

Q Do you make that your home v

A Not all the time; my business calls me to te
other side of the river to see the chief engineer; nay
rt])e some nights I stay over there, and some times o&
ere.

Q Don’tyour family reside at Hyde Park, Penn-
sylvania ?
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A No sir, not one of them.

Q Doesn’t your wife reside there %

A No sir.

Q Whereis shel

A In Scranton, I believe; thatis something I don’t
knowwithin a few days j»she may be down here. 1
dot keep house now

Q Did you ever discharge one of these superintend-
atsfor drunkeness ?

A Which one? 10

Q Either Brown or Adams ?

A I never did.

Q Did you ever know that one of them was ad-
dicted to the excessive use of intoxicating drinks ?

(Question objected to and withdrawn.)

Michael C. Brown, for defendant, sworn, testifies as fol-

lons :
20

| Direct examination.

Q You reside in Jersey City ?

A Yes sir.

Q Ilow long have you resided here ?

A About twenty years.

Q What is your business ?

A Somtimes superintendent, and other times con-
tracting myself.

Q Inwhat line ? 80

A Different constructions, principally in tunnel
(works and rock work, constructing avenues &c.

Q How many years since you were engaged in tun-
Ird work ?
; A About 28 or 29 years ago.

Q Where wasthat ?

A In England.
10
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Q What kind of tunnels ?

A Long constructions ; same character as this here
some larger and some smaller.

Q In this country, where ?

A I have been in this country on the Erie road, and
on the State road, Pennsylvania.

Q Whereabouts on the Erie road ?

A This Erie tunnel through the hill here.

Q You are now engaged in what?

A 1 take charge of the night shift in the Delaware
and Lackawanna tunnel, now in construction.

Q How long have you been engaged in that work?

A About a year and a half.

Q What are your duties as superintendent ?

A My instructions as superintendent is, to see that
mthe night gangs do their duty according to the plans;
andseethat the stationary foremen do their duty correct;
aud see that the cables are all sound, and bails ad
buckets and fastenings in good order.

Q You are on the night shift altogether?

A Yes, pretty much so.

Q@ How many times do you pass over the work ?

A Sometimes six or eight times; sometimes two,
three or four times, as business requires it.

Q Over the whole line ?

A Yes, pretty much so.

Q At every shaft?

A Yes; wherever the chief business is to attend to;
wherever there is any bad roof, or extra drilling, that
calls my attention more than where it is solid rock.

Q Are you inside or outside ?

A Inside and outside both.

Q Do you go down the shafts in the progress of your
work ?

A  Yes.

Q@ Hoiv do you go down ?

A On the bucket; and sometimes I step on the scale
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—principally on the bucket—if the bucket is up I pre-
far the bucket.

Q Why ?e

A Because it is more substantial to take hold of the
chain, and it is @ nearer reach to catch hold of the main
e than to take hold of the three chains of the scale.

Q Which was the last tunnel you were engaged at
workiu, previous to this tunnel ?

A The West Point tunnel. -

Q Does that have shafts too ?

A No, no shafts.'

Q Where was the last tunnel that you worked in
thet had shafts ?

A The Erie tunnel.

Q What kind of machinery was used there ?

A The same kind of buckets; some of these buck-
lasI prefer to some we had on the Erie \ we were im-
proving them as we went along, but these are better and
moe substantial bails. The other bails were princi-
pally flat.

Q The same kind of buckets ?

A Pretty much the same shape.

Q What do you mean by flat bails ?

A Made of flatiron instead of round iron.
| Q How were they fastened to the hook, these
buckets \

A A plain open link and hook connected to the
bail.

Q (Showing witness hook) How were the hooks ?

A Like this.

Q How were the bails ?

A Some of them was connected with the bail by a
devis, and then the hook was hooked into that.

Q That construction would be in the flat kind of
bail ?

A Yes, that was in the flat kind.

10
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Q Besides the Erie tunnel what other tunnels tae
you seen these used on ?

A I have been on a great many tunnels; I hae
been through the Ashton and Underline tunnel ad
through the Huddersfield.

Q Did they use the buckets there ?

A Yes, some places; some places they run tam
out in the ends where there was no shafts.

Q How do these contrivances in the tunnel ron
being operated for the Delaware, Lackawanna ad
Western, by MeAndrews, compare in safety ?

A The means of elevating the rock is pretty mch
the same construction, I haven’t seen any better, ad
I believe there is no better buckets than there is wsd
on this tunnel.

Q Why?

A Because they are, substantially made, and when
there is any signs of their being out of order they ae
ordered to the jobbing shop for repairs ; we have ae
always on hand to replace it.

Q You know the location of shaft 5?

A Ido; I sunk that shaft from the top to pety
near grade before I was taken to oversee the night wark

Q Did you know James Burns ?

A 1Idid ; I hadn’t much acquaintance with himd
all.

Q Did you know him when he was at work on tre
tunnel ?

A I heard his name before I knew his features.

BO This was the first work I ever knew him to be on.

Q (By the Court) Which was the first ?

A This work here was the first place I ever knew
him to be in.

Q (By the Court) Do you mean in No. 5 shaft?
A I had no acquaintance with him till just befoe
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ke got killed ; it was only a few days before lie got
killed that I heard his nhame was Burns.

Q Did you employ him %

A No sir, I have no personal -knowledge of it.

Q You say you never knew of him ?

A I heard the name of Burns spoken by the men,
but I had no acquaintance with the man ; I would not
recognize him till a few days before his death.

Q Do you know how he came to be at work in
shaftNo. 5* . .

A I don'tknow how he came to be employed there.
There was several gangs talked to me about work, but
Ihave no personal knowledge, and it was against the
order or rule of the work that any foreman could hire
any man without my consent or Mr. Adams . If the
foreman put him to work it was against the rule, or
any other man, without my consent; that was; my in-
Istractions to the foreman.

Q Who were the persons authorized to hire men %

10

A I was when they were needed, by application of 20

the stationary foreman to let me know that they
wanted men; then I would select the men and send
themthere on my shift.
Q Did you ever select Burns and send him to
this shift %
A I never remember that I did.
Q (By the Court.) Do you remember whether you
did or not ?
A I remember I did not, because I would either go
with the man or send a note with him ; that was my
I practice, I always went with the man to the foreman
I arelse gave him a written note.
Q Hadyou heard of Burns’ being discharged from
No. 2?
A Yes, I heard the men talking aboutit; I heard
I themen talking about a man being discharged, but I
[ wes not acquainted with Burns then.

30
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Q This contrivance fastened to the buckets for lov
ering them and bringing them up and taking don
and bringing up materials, did you see that at shaft3

A Yes, I rode up and down several times ontte
bucket.

Q Did you examine it so closely as to identify te
hook that was there ?

A I believe this is the same hook, if it is not, itis
onejust like it. A man can’t help seeing the hok
and the bucket; the hook and the connection totte
bail is midway between the foot and where you de
hold with your hand, so you must see where yau
stand on as well as where you take hold of the rope.

Q At shaft No. 5 you had a topman there; ws
anybody below ?

A We always had men employed, one for thetp
and one for the bottom. The topman’s duty wasto
receive the bucket and see that the contents is dumped
and delivered above. The duty of the man at the bch
tom is to see that the hook is put on when a Iced
comes there ; first he gives orders to hoist—it standsa
little while till the cable straightens—then he gws
orders to hoistaway and it will go up. The first ader
is given to the man at the top, and then the topman
gives it to the engineer. When it goes to the top te
contents is delivered. If it is men, they are let outm
the platform ;if it is material, it is dumped on te
dumping ground.

Q Suppose you were taking men down %

A The bucket is hoisted to the level of the ddft
and steadies there till the men get on, and then the
topman tells the engineer to lower down when theyae
ready. When they are down the shout comes to had,
and it comes up and then another gang gets on.

Q Where is the topman’s duty %

A To stand by the bucket.

Q What is his duty in relation to it when it comes
up ?
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A His duty is to receive it and. see that the bucket
Lands there Without raising or lowering till they get
off.

[ Q Suppose a bucket comes up empty ?

A Then the engineer can see the bucket when it
Lines Up. The topman is to see that the men get on
adiet them down ; then his duty is to give the word
tothe engineer to lower them down.
| Q Before the men get on what is his duty ?
| A To stand still there till the men get on.

Q Does the topsman look at the hook before the
menget on ?

I A They are supposed to.

Q (By the Court.) Has the topsman any duty to
performin reference to any hook or attachment of the
budket ?

A Yes, when changing them above it is his duty,to
nmeke the change of buckets. When no changeis to
be made to bring them to the proper position at the
[tp, to lower it according to orders.

Q (Showing witness apparatus.) There is a clevis
adguard ; what is that used for ?

A That was principally for dipping the buckets,
bailing water. On Saturday night the miners are all
idle; there is no mining work done from Saturday
night till Monday morning, and Sunday nights the
water may be six or seven feet high, consequently to
saethe cable from getting off the hook we put this
on; this is so that when we_dip the bucket down it tips
itsdf, by means of a weight on one side of the bucket.
Then there is no man below to attend to it, because the
weter is too deep. If it is so low that the bucket can-
nat exactly fill itself, there is a man to bail, and they
may use two buckets, and they change this cable from
aebucket to the other, and there is no necessity for
Ifor this on at that time.

Q Did you ever see that guard attached to the hook
inNo. 5?

10
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Yes, or one something of this character.

(By the Court.) When?

I could not exactly say when.

Before or after the accident?

I think there was a clevis on while they vae
dipping water before ; I took no notice of the date.

Q How far had shaft 5 proceeded by December 3
1874?

A Not very far ; they were not down to grade y&
I know after that there was some excavation inte
bottom.

Q What has been the custom about using toe
guards, in hoisting men and materials and letting tram
down ?.

A Idon'tknow any useitis. Generally the ag-
neer has a mark on his cable.

Q (By the Court.) The question is, what has bes
the custom as to using this ?

A In fact I never saw one before used in lowering
men. This is more designed for dipping water. Te
engineer has a mark on the cable on the drum, andit
only comes up io the mark ; it may come up a litle
higher by accident, but he has to lower it to the pos-
tion of the men before they get on. That is his duty.

Q How often did you visit shaft 5 before the time
of this accident ?

A Sometimes I have been six times a night through
up and down.

Q Generally on an average?

A I have been day and night through them;I
might sometimes be two to eight times, according
my calls along the work.

Q Was there any night that you were not there 1

A I don’t remember a night that I was not thereo
see about the work, to see that the foreman is on duty,
and the blacksmith and engineers.

Q Did any of the men engaged at that shaft, ether

>0 >0 >
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Burns or any of the men there, ever complain that the
[apparatus for lowering them was not safel
I A No ;I never heard aword about that; if they
kid they would be apt to tell me.

Q Did you hear anything—did they tell you or

make any complaint ?
A They never told me it was dangerous to come up

ordown the shaft; I never heard complaints about
danger Of going down the shaft.

Q At times when you were there, was anything
asked by the workmen there for their protection that
was not furnished ?

[Question objected to.]

I Q Did the workmen ever ask you for any additional
guards ?

[Question objected to as immaterial. Overruled.]

Cross-examination.

Q When did you come to this country first?

A In 1852

Q How old are you ?

A I am close on 50 or over—I don’t know exactly.
Q Of what tunnels had you superintendence in
England before you came here i

A I didn’t superintend any in England, only my
onn contract. I have built branches of railroad in

10

20

England; I completed the L --—-- in the county of 30

Durham.

Q What length of tunnel ?

A There were several—all together, might be three-
quarters of a mile.

Q You never had anything to do with any tunnel
inEngland ?

A I traveled with the mengineer sometimes ; some-

n
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times I held the tape and whatever a man was required
to do.

Q Thatis all yon did in England ?

A I superintended the repairs of the main railroad
from London to Manchester.

Q Had you anything to do with excavations of tun-
nels in England ?
A Not as to excavating ; I had charge of cartain

parts of the road, to see that it was widened a certain
10 width.

Q You was alaborer?

A No ; I had charge of a gang of hands for a short
»time, whose duty it was to excavate.

Q They were open cuts %

A They were open cuts.

Q You had nothing to do with any tunnels ?

A Nothing in the line of general superintendence
of tunnels.

Q When you came to this country, what tunnels

20 had you any connection with ?

A I was engaged at the Altoona tunnel; I super-
intended a contract there.

Q How long aroad?

A It might be over a mile.

Q You superintended the workmen of a contract
about a mile in length ?

A .Yes.

Q Was that putting a tunnel through ?

A No ; it was an open cut.

@M Q Whatwasyour business as superintendent there?

Q do see that the grades were kept to the directions
of the engineers, and carried to its shape, according o
the plan of the road.

Q Where next were you ?

A I then went to the Broad Top road, between
Huntington and Bedford City.

Q Where did you first superintend in the' construc-
tion of any tunnel in this country %
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A I had the general superintendence of this Erie
tunnel.

Q Under whom %

A Under both Mr. Mallony and Mr. Seymour.

Q What was your duty as general superintendent

there\ ' .
A To see that the work was carried on according
tothe plans.

Q Did you employ hands there, and discharge
them?

A Yes; foremen and workmen and all.

Q You then had the superintendence under both
Seymour and Mallony %

A Yes.

Q When was that?

A About twenty years ago.

Q Who purchased the machinery and implements
which were used in the construction of that tunnel ?

A I bought part of them—Mr. Seymour and Mr.
Mallony, and probably the engineer might buy the
machinery—but I bought several cargoes of steel
picks, shovels and such.

Q You had the general superintendence of the
whole work %

A The excavation of the tunnel from the time I got
charge of it until it was finished.

Q How long were you engaged on that tunnel ?

A Till the cars passed through.

Q How long were you engaged in that tunnel ?

A Pretty nearly three years, off and on. 1 sunk
shaft No. 5; before I had sunk, I was appointed su-
perintendent of all the mining department.

Q When did you commence to work at this tunnel
o the Delaware & Lackawanna ?

A I think about nineteen or twenty months ago—
I could'nt say.

Q What were your duties when you first went
there \

20
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A I acted as foreman in sinking shaft5.

Q How long were you engaged in that work?

A Till that was down within a few feet of the b=
tom of the shaft—it might have been down about sixty
feet.

Q Were you there two or three months engageda
foreman of that shaft ?

A Yes, about two months—might be a little o&:

Q When they first commenced sinking the ddt
you commenced work there ?

A No ; from the rock work down.

Q How deep were they before they struck the rock!

A 17 or 20 feet.

Q Then you commenced to be foreman sinking thet
shaft, till they got down 60 or 70 feet %

A Yes.

Q What was your duty there?

A To excavate the rock and direct the men howto
do the work. '

Had you charge of one gang of men ?

One at this time.

Was James Burns there then ?

No sir.

After you ceased to act as foreman in sinking
that shaft, what then did yon do ?

A I was appointed to take charge of all the miners
on the tunnel, on the night shift.

Q You was appointed superintendent of the night
shift of the whole tunnel ?

A  Yes.

Q Who was superintendent on the day ?
A Mr. Adams.

Q Was he there before you* or after you ?
A Before me.
Q

A

r.

O >0 >»O0

Who appointed you.
Mr. Adams spoke to me under the direction o

Mr. McAndrews, I believe.
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g Bid Mr. McAndrews hire you yourself? »

A He gave me several directions regarding the
Uan of the work.
| Q What do you mean by McAndrews employmg

IA Mr Adams told me he was sent by McAndrews
L instruct me as to] my duties, and they were both
bretty near together.

| Q Justtell us againin your own way, pIame, wnat
ill your duties as superintendent were % A

I A To see that the foremen and blacksmiths and
Lgineers and topsmen were at their posts—that was
[the first part of my duty. My second duty was to go
dn and take a view along the work inside, and
see if the work was executed according to the diagram
which was my guide, and to straighten the lines—to
[make it straight for the success of the work—to see
that the material was filled and hoisted according to
ithe instructions of the contractor ; thatwas principally
my duty; and further, I got instructions to view the
cables every time I passed, and if there was any dan-
ger, to report it immediately.

Q Report to whom ?

A To Mr. Adams; he was the day traveling man,
ad had the superintendence of the day work in the
absene of McAndrews.

Q (By the Court).Was that all your duty in refer-
axeto the hoisting apparatus—to look at the cables?

A That might be with the exception of sending off
materials off the top. #

Q (By the Court) You said to see that the bails
adbuckets and fastenings were in good order? You
sadthat in your direct examination.

A Thatis, to see everything connected with it in
thet way.

Q Was it your instructions and duty to do what
McAndrews would have done if he had been there

10
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himself; to take”his place in looking after these things!

A All that part of the duty was assigned ton
care, to do what McAndrews would do if he hads
perintended it himself. I went by the directions
Mr. Adams, who was performing the duty of MAn
drews in the day time. I would do the saeq
though the work was my own.

Q When did you first see James Burns to koy
him ?

A I could not tell exactly, it was shortly beforehis|
death.

Q Where did you see him ?

A I seen him standing in the engine room,
might have met him several times, but there wes s
many men on the work I paid no attention to any nai.

Q How did you recognize him at that time as e
Burns ?

A I noticed him because he was standing with hf
back to the indicator of the engine, and he was pety]
near next to me in the door, and he had a long, req
clay pipe, and I was told that was James Burns.

Q Who told you that was James Burns ?

A The men had a conversation, and I objected
their conversation that night, and one of the mento
me his name was James Burns.

Q How did you know that was James Burns?

A I enquired because there was a conversation
that I objected to—and then I enquired. They vae
talking about tunnels—rough language.

Who was he talking to ?

One Sullivan—one of the men that got Kkilled.
When was that ?

The same night they got killed.

Just before they went down ?

Before they went down ; the time wasn’t npior
them to go down.

Q How long was that before they went down ?

>TO0>>TO0X>X>O0
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L it might be a quarter of an hour or twenty min-
is, alittle before time to go down ; they were wait-
|g for the time to go down.

[Q What time did they come up 1
|A They were supposed to come up about 12 o'clock
Light, and go down about 1 in the morning.
|Q You saw him between twelve and one ?

IA No, I didn’t; I saw him before they went to
farkin the fore part of the night, between five and
fc alittle before the time to go down to work in the
jrtpart of their shift.

Was that the first time you ever knew James
juras\

A I might know him.

Q Isthat the first recollection you have of him 1
IA I had no personal recollection or acquaintance

ithe man at all.

You knew his face ?

A I knew he was one of the workmen this night, and
|knew his name to be James Burns that night.

Q Was that (the first time you knew his name was
lames Burns ?

A I might know it before, but not to my persona
[knowece:

Q (By the Court.) You have no recollection of it?

A No.

Q But you had seen the same man at work there,
adknew that he was working in that tunnel before
[hat?

A 1 passed no notice to him at all.

Q Didn't you know that that man you saw there that
Plight was a man that had been to work on that tunnel
fora considerable time ?

A 1did not know that he had been to work there for
iconsiderable time; I knew he was working there that

night, and before that night I knew he was working
dtee
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How long did you know he was working thad
I knew he might be working there about anuth
ITow many men were there at work on this turd

on the night shift ?

OoO>»O0>»0 >
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There might be 250 or 300.

Did you know the names of all those men ?
Ho; I didn't.

Did you know them by sight at all ?

Some of them.

Could you pick out those men, if you saw trem

anywhere else, and say that they worked on that unnd!

A

I could not pick out the four men that was killed;

I would have to inquire their names if they were don
there to-day ?

Q
A

Q

Were you familiar with their faces ?
Ho; I knew Sullivan’s face well.
What proportion of the men working there wae

known to you by name?

A

More or less, according to the time they wae

working there.

Q
A

Was it as much asone in ten ?
Yes; more than that; in some places X knewdl

the gangs, and in some places X didn’t know threed
them ; there is strangers coming and going.

Q

This night when this accident happened wes te

first night that you knew that a man by the named
James Burns was working there—that you recognized
that man by name?

A
~oQ

Yes.
There had been some men discharged from ddt

Ho. 2 before that ?

>0 >»O0 >

Yes; several men.

Can you tell their names ?

Ho, sir; I can’t tell the names of all them.
Can you tell the names of any of them ?

1 heard of Burns being discharged out of it.
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Q Is that the only name you recollect ?

A Yes; there is another one; I can’t recollect his
name Now.

Q Burns is the only name you can recollect?

A Ididn’t discharge him.

Q How does it come you can recollect the name of
Bums having-been discharged, and no other man ?

A I can tell you several other men if I had my
note-book: Burns’ name is now in question, and it re-
freshes my recollection.

Q You have talked this thing over with McAndrews
adother persons recently, within a day or twb ?

A I never had any conversation with McAndrews
abaut it.

Q Orin his presence ?

A Ho, sir; nothing consisting of the suit.

Q You haven't been in the office of counsel, talking
this thing over ?

A Ho, sir; notall over.

Q Any part of it?

A He asked me something about how long I knew
Bums; I told him I didn’t know him very long.

Q You heard them talk about his being discharged at
No. 2?

A Yes; McAndrews told me; told me lately.

Q McAndrews told you lately that he was discharged
a&Ho. 2?

A He said he was the man that is in question.

Q Did you employ any men at all ?

A Yes.

Q Do you recollect the names of the men that you
employed? e

A I employed only two foremen.

Q Did you employ other workmen at all ?

A 1did, but I never asked their names when I em-
ployed them. It is not my duty to put down their

12
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names, the bookkeeper took their names. 1 ddnt
pay any attention tomen’s names at all. All I o
versed withwas the foremen.

Q Yonr duties called you from one shaft tote®
other along the line, across all this work ?

A Pretty much.

Q You went from shaft to shaft, and from opening
to opening, from heading to heading, every night

A Yes.

Q Were hooks like that, with guards like that, fur-
nished by McAndrews, to be used in the different
shafts of that tunnel ?

A Not altogether.

Q Was some furnished by him ?

A I saw this one.

Q Do you know when McAndrews furnished hooks
of that character, supplied with guards like that, ad
directed them to be used in the different shafts ?

A That was not part of my business, because the
day superintendent had all these things to supply.

Q You had nothing to do with that?

A No.

Q {By the Court.) Do you mean to say you saw
this hook while it was there in use, furnished witha
guard like that?

A I don’t believe there was a guard like this when
we first started.

Q Did you ever see that hook in use, with thet
guard upon it, or a guard like that?

A 1did seeit with a guard like this.

Q When?

A Some months ago.

Q Before this accident happened ?

A I could not say before or after. There was a
clevis on it before for the purpose of keeping the buck-
et in place for bailing water.

Q When before ?
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| ~ i could nottell howlong. Before this clevis was
btonwe put a wire in here from one hole to the other,
tokeep the bucket from coming off.
| Q You can’t tell when you saw that hook used in
Lft5?with the guard upon it, before the accident
happened, if at all ?

A No; I couldn’t tell the exact time.

Q Are you sure you ever saw that hook in shaft 5,
lith the guard upon it, in use before the accident hap-
toeed ?

[A Icouldn’ttell.

Q Did you take any notice at all of the hook and
[ged?

[ A Yes.

Q Then can’t you tell whether it was used or not?

A No, I took no notice of these guards before this
[aaddert happened.

Q Were any other hooks or guards like that in
uwat any of the ‘other shafts before this accident
happened? ',

A There was fastenings for all the hooks in every
detfor bailing water ; some had wires in to keep the
budet from slipping off.

Q Have they been in use since this accident hap-
pagd that kind of hook, with guards upon it, at all
freshafts ?

A No, sir, some on and some off. They have
punps now in some of the shafts.

Q Who tied the rope on this bail that was used at
iSet 5?7

A I believe it was the rigger, Pat Murphy. He is
anmen for the purpose of rigging up these hooks and
rpesand cables ; that is his duty.

Q Was his duty confined at one shaft, or all the
defts?

A Heis to work all over.

Q Patrick Murphy called the rigger ?

IIO
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A Yes.

Q Torig all these things %

A Yes, for the purpose of replacing or putting
them up new.

Q Do yon know that he tied the rope upon ths
bail ?

A I don’t know.

Q When did yon see the rope on it ?

A The main rope, do yon mean ?

Q No, the rope that was tied on the bail ?

A I have no reference to that rope atall; I men
the cable.

Q The rope yon have been speaking about is the
cable %

A  Yes. >

Q I asked yon who tied the rope upon the bail
that was used in Shaft 5?

I don’t know.

How long was that upon that bail ?

I could not tell anything about it.

Did you see the rope on at all ?

I saw a rope to steady the long drills.

There was a rope across the eye of the bail 1

A little bit of a string ; a common bit of n&
nilla strand, something like that.

Q And the drills rested against that ?

A The drills were supported by that.

Q The drills stood down in the, bottom of the
bucket, and the top of them leaned against this rope\

A Yes.

Q Can you tell when you saw that rope there?

A That little bit of a string was generally in all
the shafts; the boys puts them on to steady the long
drill, to keep it from leaning one side—the boys put
them on to steady the long drills.

Q How many men were at work on a shift &
No. §7?

O >0 >»0 >
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IA From 25 to 40.

g inthat Shaft 5 were there one or two gangs of
n&n?

[A Sometimes two.

q Those men came np out of the shaft twice a day
Ld went down twice a day %
[A Yes.

Q When the men were being let down into the
Ireft, was there any person kept at the bottom to see
Iret the hook was properly fast to the bail to raise it
[q@in?

I A Thereis a man always supposed to be there for
Ihet purpose, to take care of the bucket and the
pail.

Q Was there a man kept there for that purpose
[Whlethe men were being let down ?

A Yes.

Q Who was it that time ?

A Idon’tknow.

Q Do you know that there was a man there %

A There was a man employed for that purpose, but
Iwssnot in that shaft at that time, and I don’t know
[Whether he was there or not.

Q Who was employed in that shaft for that pur-
peeat all ?

A John Bergen was employed as one of the men
'arthe purpose.

Q He was employed for the purpose pf being at the
batomof the shaft to hook on the bail %

A At that night the man that was in the bottom I
bdieg, to the best of my belief, his name was Dan
Se=

Q He was in the shaft at that time when the men
waebeing let down between twelve and one o’clock %

A Yes.

Q For the purpose of fastening the hook to the
budet for the men to be hoisted %
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A Yes, I heard that from the foreman and the nan
that were there.

Who was the foreman?

Leary.

Where is he?

I don’t know.

Where is Dan Shea?

I can’t tell; when the man is absent thereis
always a man provided by the stationary foreman to
be there to take his place.

Q Wasn't this man whose duty kept him at te
bottom of the shaft employed there to bail the waer
and to fill the buckets with rock ?

A His duty principally was to see to the budkets,
and when there was no rock to fill it with water.

Q His principal duty was what?

A To attend to the bucket at the bottom and =
that it was hooked on and steadied for the engineer
to raise.

' Q When the bucket was coming up ?

A Yes, whether it was empty or full, there wasa
man paid for that purpose ; in every shaft there is a
man for that purpose.

Q Did you ever superintend any work for M.
Shannon ?

Yes, I believe I did for a few weeks.
Where?

Down near the Town Hall.

In doing what ?

In excavating for a sewer.

Was James Burns at work there ?

I could not tell.

Didn’t you know him at that time?

I did not know him personally at all then ?
Did you know him by sight then?

I think not.

How many men were at work there under your
superintendence ?

>0 >r»O0 >0
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A There was more gangs than I superintended ; I
could not tell how many.

« pid yon ever tell McAndrews that there would

some accident at this Shaft No. 5 unless there was
aore change in the machinery? Did you ever tell
McAndrews that unless some change was made in the
guards of the machinery, or in some of the implements
wed there, there would be an accident?

A No, sir ; never.

Q Did he ever say to you he didn’t care whether an
[acddent happened or not ?

A No, sir; nothing of that kind.

Q Did you ever tell anybody that he said so?

A No, he never spoke to me to that effect at all.

Q Don’t you recollect telling that in conversation
iosomepersons in the engine house, immediately after
[tteconversation took place to which I alluded ?

A That he refused to furnish ?

Q No. Didn’t you tell some persons that you had
idd McAndrews that an accident would happen, or
theewould be some persons killed in going down that
gt unless there was some change made in the hoist-
ingapparatus, and he said he didn’t care whether they
waekilled or not ?

A No, sir; I don’t remember anything about that;
1 never remember a word about it.

Q {By the Court)—Can you swear now that no such
conversation took place ?

A I never told anybody that McAndrews refused
tofurnish hoisting apparatus.

Q Did you tell anybody at the engine house that
iresaid he didn’t care if men were killed, or anything
dthat kind ?

A I never remember a word about it, and I believe
na; I could not be positive.

Q And you say that you did not have any such
conversation with anybody at all ?
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A No, sir; not to my knowledge at all.

Q Yon are still in the service of MeAndrews?

A Yes ; on the night gang, acting as sy=in
tendent.

Q Didn’'t you have such conversation as I haj
alluded to at the engine house of Shaft 5, before tg
accident in September %

A No ; might ask for some protection at the tine
of hoisting water to keep the bucket on, but nating
in regard to hoisting rocks or men; might be sarghing
in regard to fastenings when they were bailing vasg.

Q Have you had any conversation with Mrs. Buirs
in reference to the death of her husband ?

A Yes.

Q Did you say to her that if Jimmy had told y;
that he was afraid of this that you would have tad
him living this day ?

A No, sir, no such thing as that ever passed.

John Scott, for defendant, sworn, testifies as fdlows;

Direct Examination.

You live in Jersey City ?

Yes.

What is your trade ?

General blacksmith.

How long have you been engaged in that hs-
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ness ?

Since I was twelve and a half years of age\

Where are you now engaged ?

By McAndrews on the tunnel.

Where is your shop %

At No. 3 at present.

How long have you been engaged there ?

I suppose I have been there about three nonts
0. 3.

=22 0>TO0>O>
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q How long have you been engaged on the work
there as blacksmith ?

A Since a year ago last September—part of the
time at No. 5, part of the time on the East End ap-
proach, part of the time at No. 3.

Q Where is the general blacksmith shop of the
tunnel v

A WhileI was working at No. 5 that shop was
supposed to do the general work for No. 5; thatis
anything they wanted done.

Q When did you work at No 5\

A I believe I went there about the middle of Sep-
tember, and I worked there until February in the
succeeding year ; that was in 1874.

q At the time of this accident you were working
there?

A Yes, I was working on the day shift at that
time. - #

Q Who worked on the night shift at that time %

A Peter Dunlevy was on the opposite shift with
me; he was the regular blacksmith, but he was not
there that night, I believe.

Have you been down in Shaft 5%
No, I was never down.
You have been where it is 1
Yes.
Do you know this hook %(showing witness hook.)
That was in use at No. 5.
You have seen it before, have you ?
Yes.
Do you know who made it ?
No, it was there when I went there.
Is that a hook that has been broken and welded %
No, that hook has never been broken.
Did you ever make any guards for that hook 1
Yes.
When did you make them ?
13
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A I putaguard on there at the time of the strikee
that was in the beginning of November.
Q How did you come to put a guard on?

For the purpose of protecting the bail from
coming off the hook while they were raising water.
Were the holes in that hook before that«

Yes.
You putit on?
Yes, I put the guard on.
How about the guard before that time; doyou
knogv anything about whether there was any there or
not 7
#N kknow, I hadn’t been there long at that
time. I putthis on in November, and I went there
about the beginning of October, or latter part of Sep-
tember.

Q About what time in November did you put it on?
10?h As near as I can recollect about the 8th or the

O >0 >ro

G-ive us a description of the guard you put on?
It is as near like this as I can possibly recollect.
What kind of a key had it ?

A spring key like this.

You saw it put on ?

Yes, I did it myself.

What do you think about the strength of it;
was it as strong as that ?

A Yes, it was made out of f iron, the same as this.
When I got orders to put the guard on, I had \inch
iron at the time, but I had no f iron, and I wanted
some rivets to put in a bucket, and I went to No. 3
and got as much siron as made the rivets and made
the guards for the hook.

Q Who gave you directions as to that ?

A Mr. Adams and the foreman of the shaft, Pat-
rick Riley ; they were both there at the time.

Q What were the instructions ?

O rTOroOo>rO0
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A Ihad to put them on there and see that they
waekept on; when I got orders one was broken, to
gethat another was put on.

q How long did it stay there, do you remember ?

A TItwas the day shift when I put it on, and I think
itwas the back part of the week following, when I was
anthe night shift, that I missed it.

Q The week after you put it on?

A Yes. ' '

Q What then?

A I made the remark to the men, what had become
d the guard nn the hook, and they said it wasn't
worth bothering with, it was too much trouble.

Q When was this ?

A This was while they were eating supper in the
shop.

Q Who was eating supper ?

A There was a good many of the men eating sup-
|p, and after having had their supper—it was cool
weather and they came in there for warmth:

Q (Bythe Court) Did you hear anything said about
thet guard having been broken ?

A No sir ; when this talk in the shop was, they said
itwasn't worth the trouble they had taking it off; it
wes't mentioned being broken, but taken off.

Q Did Flannery say anything to you about the
guard being broken ?

A No sir.

Q You know Flannery?

A Yes.

Q And did at that time ?

A Yes, he was running on the same night shift
that I was.

Q You were prepared at all times to repair any of
tremachinery there ?

A Yes, within a few minutes’ notice.

Q That was your business there ?
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Yes.

Did you know the topman at that shaft ?

I did ; Mr. Lovett.

Did you know who the bottom man was ?
No ; I was neverdown in the shaft.

You were not there the night of the accident *
No.

Had you been there the day before ?

Yes.

Were you there the day after ?

Yes, I wasaround there ; there was no work be-

ing done.

Q
A

You were on the day shift ?
Yes.

Gross-examination.

Q

Who was present when these men were talking

in the house about the guard being unnecessary?

A

There was, I dare say, about a dozen. I hadnt

20 been there long at that time, and I was not acquainted
with them only by sight.

30

Q You can't tell the names of any of them ?

A I don’t suppose I could positive.

Q How did it come to be spoken of ?

A I remember it first that the guard was off.

Q That was about a week after you putin on?

A Yes, it was the back part of the week after.

Q You didn't make any new guard after that?

A No, I never had any orders to do it.

Q Had no orders from McAndrew or Adamsa
Brown %

A No.

Q Did Adams, in the first place, direct you to nmeke
this guard ?
f A Yes.

Q And thatwhenyou had orders to make new oes,

to make new ones ?



101

A Yes.

o You never had any orders after that to make any
bill«'

[ A No.

ﬂ You could see without any difficulty that the
|1l was there without any guard on #

IA Yes.

Q There was no difficulty in seeing that hook, it
Lashanging there ?

I A No sir.

Q Was there a guard on any of the hooks ?

A Yes, I have seen guards on them, several of
mem and known them to be taken off ; I have seen
Lards on No. s, and known them to be taken off ; I
lave seen guards on No. 2, and known them to be
taken off.

Q On any otherx

A 1don’t rememberany other ; I might, butI don’t
remenber.

Q Do you recollect anything about the bail that
was used for buckets in shaft No. 5\

A Yes.

Q Whether they were plain bails, or with loops or
with eyes X

A There were several kinds ; some plain and looped
[ad some an eye.

Q Did you ever see McAndrews about shaft No. 5 %

A Oncein a while.

Q What would he do when he came there X

A Justlook in and walk along.

Q Did you see Brown around there ?

A Sometimes I used to see Brown ; when I was on
itenight shift I would see him.

Q He would walk along and look at things the same
|ssMcAndrews, and go away \

A No ; he would go around and see we were all at
work; if he saw anything wrong, anything broke, he
would order it to be repaired.

iig®)
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Q Did McAndrews ever give any orders aoud
there ?

A I never heard him give any orders.

Q Who employed you to work there ?

A  Mr. Adams.

Cross-examined by the Court.

Q Did you see any of these buckets with a bailad
20 link in ?

A Yes.

Q Did you make any sort of a guard or strap to@
around the bottom of the eye for those bails that hed
an eye instead of a loop ?

A No sir.

Q Do you recollect whether there were many d
those bails arranged with aneye ?

A I don’t think there was more than two or threg;
I could not positively say; I haven’t seen all te

@ buckets ; two or three of each kind.

Q What do you mean by that?

A There are some flat bails, some with an eye, ad
some looped bails.

Q Theflat bails had a link ?

A The flat bails had a link.

Q You think there was about an equal number &
each used on the general work ?

A Yes, I suppose there was, I wouldn’t be catain.

Re-direct examination.

30

Q You say your orders were to make one of these
guards and put it on and keep one on?

A Yes.

Q When you saw the guard off, why didn‘t you
make another and put it on ?

A The men said that they wouldn’t bother with
them ; they were not worth the trouble to be lifting
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L hook up and hitching it on—they said it was
[ute agood deal of trouble, and it wasn’t worth the
hate-
I (By the Court) Was there any other case m which
[ondisregarded the orders of the superintendent, at
einstance of the men %
1A No sir.

Q (By the Court) The superintendent ordered you
lomeke these and keep.them onj
[A He ordered me to put a guard on this hook, and
lofaras I could, to see that it was kept on.
[ Q You saidin answerto a question on cross-examin-
lion, that there were guards on the hook at No. 3 and
W 2
IA Yes.

Q But they were taken off %

A Yes.

Q Taken off by whom 1

A I don't know ; I have seen them off—taken
[oF without being broke. 20

Q Do you know who took them off 3

A Idon't

(o]

Re-cross examination.

Q Did you ever see the guard that you made for
itts hook at shaft No. 5, off—did you see the guard
iitsdf after it was taken off ?

A No ; I saw that it was off.

Q Then you didn’t make another, because you had
[roorders to make another ? 30

A Yes ; and because the men objected to it.

Q Because you heard the men talking that it was
i necessary to have it ?

A Yes.

Q You had no orders from the foreman or from any-
body else in charge to make another ?

A No.

New Jersey State Library
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Q And your instructions were, when it was putaj
that as soon as it was off, and you had orders to n&]
another, to put another on ?

A Yes.

Q You were not obliged to make another till yaJ
had orders ?

A No sir.

Q You didn't neglect any duty imposed upon yad

A No sir; not so far as I could” understand t&
order.

Joseph H. Hand, sworn for defendant, testifiesa
follows:

Direct examination.

Q Where do you reside ?

A Hudson city.

Q What is your occupation ?

A Connected with the Powder Company in N
York.

Q What are you doing now %

A Thatis what I am doing now.

Q In 1874\

A I was working for John MeAndrews.

Q When did you commence work for John McAn
drews \

A In June, 1874.

Q Whereabouts ?

A On the tunnel, as time-keeper.

Q How long did you stay there ?

A From June till the day before Christmas, te
24th ; then I was away three days, and came back ad
stayed a week, and then I left for good.

Q Did you know James Burns %

A Yes.

Q When did you get acquainted with him\

A In June, the first month that I was there.
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Q How? e

A I as time-keeper, and lie as foreman of No. 2
sheft. ,

Q How long was he engaged at No. 2 shaft?

A Until some time in July.

Q How came he to leave No. 27

A For being saucy and getting up a disturbance
between the engineer and the men, so the men would
natgo down in the shaft. I think atthe time he was a
little intoxicated. ' 10

Q Were you there ?

A Yes, they sent for me from the place where I
wes boarding to come over there, and I went there;
there was a good deal of swearing there on both sides
between Burns, the men, and the engineer.

Q What was the difficulty about?

A I don't know; I think it was something about
Burns; said he wouldn’t go down under the engineer ;
wouldn’t let that engineer put him down.

Q What then? 20

A A few days after that he had some disturbance
with MeAndrews, and MeAndrews discharged him.

Q How do you know that?

A Because I was called upon to make out his time,
adI turned it off the small book and put it on the
large book.

Q In what other way did you know that he was
discharged ?

I saw his name had been marked paid on the book.
Did you ever see Burns ? 30
Yes.

Did you talk to him after that ?

Yes.

When did you see him after that time ?

I should judge 3 or 4 weeks.

What occurred between you and Burns— what did
he say to you and you to him ?

14
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A He wanted me to see McAndrews and see whether
he could get back to work. I spoke to McAndrews
about it, and asked McAn rews whether James Bums
could go back to work, and he said no, and says he "I
want you to remember it, that he must never do a days
work for me, and bear it in mind.” Then I e
Adams about it a few days after, and he said_ [Inter-
rupted by objection.]

Q Did you have any other talk with Burns after thet
time?

I used to meet him in the street.

Did you tell him what McAndrews had said ?

I don’t know whether I did or not.

Didn’'t you see him afterwards?

Yes.

After you had talked with McAndrews didn'tyau
report to Burns what McAndrews had told you ?

A I can't say positive whether I did or not, I thinkI

" ~en MIrns aghed me again and I spoke to M.
Adams.

Q What did he ask ycu for?

A For work.

Q What did he say to you ?

A He wanted to know whether I could get him an;
that he was a poor man.

O rTOoro>r

Q -That was after you had been to McAndrews ?

A Yes.

Q Then you went to Adams ?

A Yes.

Q Well?

A Mr. Adams said he could not do anything for hm

because McAndrews didn't want him to work.

Did you tell Burns what Adams said ?

I think I did, yes.

What then took place between you and Burns?
Then he used to meet me o the street—and all &
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107

ae I noticed, in aking the time for the night time-
keeper that turned it in at the office, his name on the
book I didn’t say anything about it.

Q In what shaft ?

A From No. s shaft.

Q Who was foreman of e shaft?

A Martin Keegan.

Q About what time was it when you noticed this ?

Q I think that was late in October or the first of No-
verrber.

Did you say anything to McAndrews about it ?

No sir.

Or to Adams ?

No sir.

How long was he on shaft ¢ ?

I think he left along in the first week in Decem-
/

Where did he turn up then ?

Turned up in No. 5.

[By the Court] Directly ?

Yes; may be two or three days after.

About what time in December was it he turned

win shaft 5 ?

A From the 10th to the 13th of the month, I should
think?

Q On what shift ?

A On Leary’s shift. I don’t know whether that was
theday or night, but I think it was night?

Q How did you find out he was on that shift?

A Isaw his name ; when it was changed from one
paeto another, when the time was turned in to me by
thenight time-keeper, I saw the change.

Q Did you inform McAndrews of that ?

A No, sir.

Q What did you say to Burns after you found him at
getNo. 6 ?

.....
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A I spoke to the foreman about his working. [Ine-

rupted by objection.]

Did you speak to Burns about it ?

I can’t say positively.

Did Burns speak to you about it ?

I think he did ; yes.

What did he say to you about it ?

He said he was a poor man, and he needed tte
work, and to not say anything about it; aud that is just
what the foreman told me.

Q What did Burns say to you about it?

A Tbat he was a poor man and needed the work,
and not to say anything about it.

Q (By the Court.) Was Burns present at the time?

A That is what Burns said to me, aud that isjust
what the foreman told me.

A Now give all the conversation you had with Bums
at that time about that matter ?

A That was the whole of it; I was always in ahu-
ry, and never stopped to talk with anybody.

Q Give us the exact language that Burns used about
this matter to you ?

A That is all T remember at ¢ shaft*; he didn't
want me to say anything about it; that he was a poor
man and needed the work, and had been idle some time.
How came he to say that ?
Because I saw him there.
How came he to tell you that ?
I epoke about it.
What did you say to him about it ?
I asked him what he was doing here; says I—
" Jimmy, are you in here?” Says he, " yes.” Then he
answered me in that way; he needed the work ad
didn't want me to say anything about it, and I newer
did; Ididn’t think it was any of my business.

Q Keegan, the foreman, what did he say ?

>0 >0 >rO0
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I A He said he was a good man and was a poor man ;

Ives talking to Keegan on top.
Q Did Keegan talk to you down in the tunnel in the

presene of Burns ?

A No, sir.

Q Did you ever say anything to McAndrews or to
Adars about it ?

A No.

Q How many of the name of Burns were there at
work?

A I remember of two besides him, but I don't re-
nenber their first names; there may have been more.

Q Did you see him at shaft No 5°?

A Ithink I did; if he was on the day shift I must
hae seen him, because I always went down into the
gt I think he was partly on the day shift and partly
anthe night.

Q Do you recollect talking with him there ?

A No.

Q Did you inform McAndrews or Adams that he
vesthere ?

A No.

Q When were the men paid %

A The 20th of the month was pay day ; we started
mthe 20th and paid part of the tunnel on that day and
finished on the 21st.

Q Do they pay the men up to the 20th or 21st, or
wpto the 1st of the month \

A Always kept back 20 days—they are paid to the
nstof that month.

Q (By the Court) Do ylbu recollect when Burns
w&s paid ?

j A He was paid on the 20th or 21st—that was the
wsdl pay day.

Q (By the Court) Do you recollect whether the pay
wsmade in the month of December %

I A Tothe best of my belief it was ; yes sir.
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You kept the men’s time ?
Yes.
You put their names on the pay roll?
Yes ; on the blotter.
At whose instance did you put their names ontte
pay roll ?

A The night time-keeper’s.

Q At whose instance, or suggestion, or direction
did you put the men’s names on the pay roil ?

A I got the names at the shaft.

Q Bo you know who gave you the name of Bums
to be put on the blotter ?

A I think he went on the night time first, andI
took it off the night time-keeper’s book.

Q (By the Court) He was entered regularly asthe
other laborers, was he?

O >0 >0

A  Yes.

Q (By the Court) And his time was counted ?

A Yes.

Q (By the Court) As the others?

A Yes.

Q (By the Court) And paid as the others wee

paid ?

A Yes; thatis from the time he commenced wok

in shaft No. s, to his death.

You didn’t pay the men ?

No.

And had no power to employ or discharge men?
No.

(By the Court) Who is it controls the nmove-
ments of the men, from one shaft to another ?

A The superintendent.

Q Describe how the men are paid—the process
paying ?

A The amount is carried out on the pay rolls, ad
Mr. McAndrews’ son and Mr. Bragy would start from
the east end to pay the eastend men, at 2, 3, 5 and 6—
they paid every man where he worked.

O >0 >0
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! Q How did they know whom to pay \
I a Their names was on the book, and the foreman
generally stood there ; they would call their names on
trepay roll and the foreman would stand there and
nod his head, and say thatit was all right; and the
young Mr. MeAndrews would count it out, and hand
itto them—each man received his own money in his
omnhand from the pay-master.

Q (By the Court) The foreman was there to indi-
[@ethat he was the right man %

Q Yes.

Q Who was the pay-master ?

A John McAndrews, Jr.

Q Who was book-keeper %

A Mr. Bragy.

Cross Examination.

Q Do you know whether Mrs. Burns has been paid
dgne the death of James Burns for the work done in
December? !

A Idon’t know.

Q While James Burns was working at No. 5, he
v paid for the work he did at No. 67

A Yes.

Q So that when the pay was made for the month
d November, if he was working at No. 5 he was
padat No. 5 for the work he did at No. 67

A Idon't know myself.

Q Suppose a man had been changed; that he had
been working in November at No. 6, and went to
work on the first of December at No. 5, on the 20th
d December when he received his pay he would be
working at No. 5and he would be paid there at that
place \ S ,

A He would be paid at No. 6. My idea of the

metter was that every man should be paid where he
worked. *

I']
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Q Must he go back to the place where he worked
in order to get his pay, or wonld he be paid where ke
was at the time ?

A As I never paid the men I could not say.

Lewis Bragy, for defendant, sworn, testifies as fd-
lows :

Direct Examination.

Where do yon reside ?

Jersey City.

How long have yon resided there ?

Two years.

What is yonr business ?

Bookkeeper for Mr. McAndrews.

How long have yon been bookkeeper for M.
McAndrews %

A I have been his bookkeeper about two years. I
came here about two months after he commenced tre
tunnel.

Q Have you any duties outside of keeping tre
books{

A At one time I had something to do with pur-
chasing for the tunnel; at present I only keep te
books and assist in paying the men pay days.

Did you know James Burns ?

Yes.

How long did you know him there ?

Probably about a year.

Where was he at work ?

When I first remember him he was to work as
foreman of No. 2'Shaft.

Q You were present at an interview between him
and Mr. McAndrews ?

A  Yes.

Q About what time of the year did that occur?

OO0 >»O0 >0
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A A few days after the 20th of July, may be the
2dor 24th of July.

Q Where was it %

A At the west end of the tunnel* out in the lots.

Q What occurred there between McAndrews and
Burns?

A Mr. McAndrews and I were standing together
there and Burns came up and asked McAndrews
whether he would set him to work again. McAndrews
told him no, he didn’t want any drunkard to work for
him, and handed me the money that was due Burns
and I handed it to Burns ; that was about the 23rd
or 24th of July.

Q Give us all the conversation at that time.

A McAndrews and I was standing there and Burns
came up and asked McAndrews for work; McAndrews
said he would not give it to him, and McAndrews
and I turned to walk away and Burns approached him
again, then McAndrews told him he didn’t want any
drunkard to work for.him at all, he said *he would
never give him any work again at any time ; and
Burns says, “if you are not going to give me work I
want my money” ; and McAndrews asked me what
amount was due Burns. I told him, and he gave me
the money and I handed it to Burns. Also after pay-
ing him he told him he never wanted him to do any
more Work for him.

In what capacity had Burns been to work \
Foreman at No. 2

Do you know the location of Shaft No. 5.

Yes.

Do you know anything about its workings ?
Nothing more than any of the other shafts.

Part of your duties was to assist in making pay-
ments on pay day «

A Yes.

Q Pay day is what day «

15
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A The 20th of the month, unless it falls on Sn
day ; we pay part of the men on the 20th and the dre
on the 21st; I have the books and call off the renes
with the amount due, and Mr. McAndrews, Jr., couts
out the money and hands it to the men, the foaren
being present to identify them.

Q In December, 1874, who made that payment 1

A In December the day we paid, the 20th I thirk
we paid all the men in one da'y as far as No. 2, MA
drews, Jr., and I, and then Mr. McAndrews, the an
tractor came up and said he wanted me to go to Nw
York with him, and he took me away, so I wesit
there any more during the pay of that day ; I drt
know how the payment was made after that.

Q Did thatinclude Shaft No. 57

A No ; only the east end, No. 1 and No. 2

Q Who was left to pay the men?

A Mr. Hand, I believe, took charge ; I called M.
Hand to take my place.

Q Did you know that this James Burns’ name ves
on your book at that time ?

A Idid not.

Q Do you know how many men by the named
Burns were in the employ of McAndrews at that tine
or were on the books.

A I remember two or three ; I remember Xn
Burns being on the roll; I don’t remember the fid
name of any of the others; I think there were two aj
three Burns ; I don’t remember exactly.

Q When did you first learn that James Burns tal
come back to work on the tunnel ?

A Not till I heard of his death.

Cross Examination.

Q Did you assistin making payments in the mmth
of November ?
A Yes.
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Q Was James Burns paid then?

A No ; I am pretty sure he was not.

Q You are sure he was not ?

A Iam almost sure, for I think I would have re-
menbered it if I had Called his name ; I knew him.

Q Doyou know that he was not at work in the
nonth of November?

A Ithink he was to work in the month of Novem-
ber; he would have to have been working in October
koget any pay in November. 10

Q Wasn't he to work in October.

A I am sure he was not for I have looked to see.

Q Did you look at the pay roll for that month %

A Yes, I looked to see and I couldn’t find his name
amy books for that month ; that, of course, is the
onyknowledge I have.

Q Do you recollect that any of the men that were
amthe tunnel boarded with James Burns ?

A No, I don't recollect that.

Q Don’tyou recollect that you collected or retained 20
apart of the pay due some of the men who boarded
withJames Burns and paid that money to him for
their board %

A No, I don't.

Q When you was called away on the 20th of Decem-
b, while the men were being paid, Mr. Hand took
your place ?

A Yes.

Q And he proceeded with young McAndrews to
pnish the pay roll? 30

A Yes.

Q Can you recollect now the name of any man
mo had been in the employ of McAndrews at that
time and say whether he was employed at that time ?

A Not all of them.

Q Do you recollect the names of any men at No. 5
besides James Burns, in November or December \
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A Yes; Leary was foreman, Flannery was engineer,
John Bergen, Curley, Kelly and Lovett.

Q Do you recollect any that were working on gt
No. 2, in December last ?

A Yes.

Q Whoij.

A John Riley was foreman there, I believe.

Q You have been assisting in the preparation d
this defence, and taking an active part in behalf
Mr. MeAndrews %

A I am here to testify what I know in referenceto
the case.

You have been consulting counsel 2

Yes.

And posting them as to what the facts were \
Yes.

And examining witnesses %

I didn’t examine any witness ; I have talked ©
some of the witnesses.

Q Been assisting McAndrews in preparing ths
defence ?

A  Yes.

Q Do you know whether Mrs. Burns has been pad
since the death of her husband %

A I think she has; I remember her coming totte
office ; I don’t know ; I didn’t notice that particularly.

>0 >»O0>»O0

[Defendant’s counsel moves to overrule the lat
question and answer because there is no evidence ttet
John McAndrews knew of it, and because if he s
fit to give her money afterwards it was no proof tte
he knew that this man was in his employ at that tine

The Court refuses to overrule the testimony, and d-
lows the defendant an exception.] And defendant
prays it may be sealed, and it is accordingly sealed.

M. M. KNAPP, 1. [L-s]
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Re-direct examination :

g What do you know about her being paid %

A Idon’tknow anything about it; I remember her
Lning up there once and asking for it. _

n j), you know whether she was paid or not?

r No, I do not.

Q Did you pay her ?

A No.

Q Did you see her. paid % 10

A No.

q po you know of men working in the tunnel
under fictitious names ?
I A Yes.

Re-cross examination:

[ Q Did McAndrews keep a store where the hands
[traded?

A No. ' 20

Q Were they not supplied with goods %

A Not from any store that Mr. McAndrews kept.

Q Was there a company’s store there J

A No ; it was Mr. Welsh’s store.

Q It was a place where many of the hands got
goods on orders from McAndrews ?

A No ; they traded at the store, and the boarding -
house keepers would send in a board bill to the office
andMr. Welsh would send in a grocery bill, and in-
seeed of paying the men they would pay that amount 30
toWelsh.

Q Had James Burns anything at the store tha. was
paid for by you for McAndrews for him ?

A Idon't recollect anything about it.

John McAndrews, JA, sworn for defendant, testi-
fiesas follows:
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Direct-examination.

Q Yon reside in Jersey City ?

A Yes.

Q What business are yon in ?

A Acting as paymaster for my father, John McAn-
drews, in the line of the Delaware and Lackawanna
Tunnel.

Q Any other business outside of that \

A Yes ; attending to his business at Scranton.

Q So far as the tunnel is concerned have yon hed
anything to do with it except to act as paymaster ?

A Yes ; to help in purchasing.

Q Any superintendence over the work ?

A No.

Q In December last, in making the payments, d
you recollect paying James Burns ?

A Idon't

Q Do you remember the time of paying shafts?

A Not any particular case.

Q Do you recollect in paying shaft No. 6 in Decem-
ber ; do you have any recollection of James Burns
being there, or hearing of his name?

A No sir.

Q Describe how you make payments.

A We begin to pay on the 20th of every month
unless it falls upon Sunday ; we commence at the et
approach of the tunnel and pay as far that afternoon
as we can pay to six o'clock ; then, the next day, ve
finish the balance of the tunnel men.

A  When you come to the shaft to pay, how do you
know whom to pay ?

A We call the foreman and he identifies the men.

Q Who calls the names ?

A The book-keeper, Mr. Bragy.

Q At the December payment, 1874, was Bragy with
you then, and if so, how far and where



119

A I rather think he was, but as to certainty I

couldn't say as to that particular month.

Have you any recollection about it \

No ; I haven’t the slightest.

Did you know James Burns 3

Yes, Idid.

Where was he when you knew him 3

When I first knew him to speak to him was after
the time that he got discharged ; then the reason why

I od to know him was because he asked me if I U
wouldn't See my father to get him back to work again. *

Q You were not present at the discharge 3

A No sir.

Q About what time was it when he came to you 3

A That I couldn’t say ; it was some time after his
discharge.

Q Give us all he said to you.

A Idon’t recollect everything he said; in sub-
stance he said to me : ™ Johnny, will you see the old
menfor me  and what followed thatI dont recol- 20
lect; we had some few words ; I met him time and
again ; I met him probably a dozen times, and every
time I met him he would ask me about it.

Q Did you ever see ‘' the old man V'

A 1did not, to speak about this getting him back.

Q After that did you ever pay Burns, knowing it 3

A No sir.

>0>» O >»O0

Cross-examination:

Q When was he discharged 3 he

A Icouldn’t say.

Q Tell me as near as you can 3

A I should suppose it was some time along in the
fall, pretty early in 1874.

Q About what time in the fall do you think it was 3

A TIthink it was along in August or September ; I
couldn’t tell exactly.
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Did you pay him after August ?

No sir.

You are sure of that \

That is to the best of my knowledge, I havent
paid paid him anything after that; I didn’t pay hm
at the time he was discharged, either.

Q Did you pay him before he was discharged s

A lam not positive about that.

Q You are not positive that you ever paid himi

A  No sir.

Q Can you say that you did not pay him after Ar
gust ?

A I don’trecollect that I ever paid him.

Q He might have been paid amongst the othersad
you not have noticed it %

A I think after that time I would know him preity
well.

Q You didn’t care much whether he worked tae
or not ?

A No.

Q If his name had been on the roll, and called df
by Mr. Bragy, stating the amount, would you hesitate
to pay him ?

A No.

Q Would you have noticed it at all %

A I don’t know ; I might have noticed him in par-
ticular for the very reason that he had spoken to ne
about getting him to work.

Q You might and might not; it wasn’t a thing you
charged your mind with specially ?

A No sir.

Q It was your business to go through and pay te
men whom the foreman represented to be all right \

A Yes.

Q It was merely your business to find out how much
money was due the men you were told to give itto?

A Yes.

> O >0
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Q How long have you been paymaster \

A Three years I liad charge of it; previous to that
Iwas assisting my father.

Q Have you paid Mrs. Burns since the death of her
husband \

A No. ' '

Q Doyou know that she has received pay for the
work her husband did in December ?

A Idon’t know.

Q Did you make the paymentsin the month of De- 10
cember, 1874 %

A Yes, I did.

Q You recollect distinctly that ?

A Ido.

Q Did you make the payments in the month of
September, 1874 %

A Yes; I.have made all the payments that have
been made on the tunnel, with the exception of one or
two little payments outside of the regular pay day.

Q Do you recollect that you paid Mrs. Burns since 20
the death of her husband, the balance that was due to
him for the work that he had done in the month of
December, after deducting ss and some cents, which
he owed at the company’s store?

A I don't recollect.

Peter Welch, for defendant, sworn, testifies as fol-
lows :

Direct examination :
30
Q You reside at Jersey City \
A Yes.
Q What is your business ?
A At present I am keeping store.
Q About what time did you come to reside in Jer-
sey City % *
A In September, 1873.
16
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Q What was your business there ?
A I was then supervising all over the tunnel with
McAndrews.

Q Did you know Janies Burns ?

A Yes.

Q And where he was employed ?

A  Yes.

Q As foreman at No. 2 ?

A Yes.

Q Were you present at the time he was discharged
and paid ?

A No.

Q Did Mr. Burns see you afterwards ?

A Yes; saw me next day after he was discharged.
He said that McAndrews had discharged him, and e
wanted that I should intercede for him to go to work
again. Mr. McAndrews told me that he had dis
charged him, and he would not give him any noe
work on thattunnel; McAndrews said he would never
give him any work again; he kept drunk aboutall
that week; I told him he must keep sober if hein-
tended to go to work.

Q Do you know of his being to work there after that!

A No. For alength of time he hung around there
after myself and the other foreman, Mr. Price; he
kept requesting me to speak to the old man again, ad
I spoke to McAndrews, and he said that he talked
overbearing he could not and never would give hm
any work.

Q Have you been engaged in the work of construct-
ing tunnels ?

No ; but I have in sinking shafts.

Where?

At Scranton.

What kind of shafts ?

Round shafts, 13 feet in circumference, for min-
ing coal. I sunk up to 162£ feet deep.

Q What kind of appliances were used there ?

>0 >» 0 >
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A The same that is used at the tunnels here.

Q At other places ?

A I have seen coal raised from shafts with the same
appliances.

Q Have you seen the appliances at other tunnels ?

A Not working.

Q You are acquainted with the locality of shaft 57?

A Yes.

Q Do you know anything about the appliances
used there?

A Yes.

Q How often did you visit that shaft ?

A Sometimes twice or three times a week; some-
times twice or three times a day.

Q As to the time of the accident ?

A Yes, previous to that and afterwards.

Q Did you examine the gearing there ?

A Yes ; my advice would always be to the topmen
tolook and see that the ropes and gearing were all in
goad order.

Q Did you ever see this guard used ?

A Idon’trecollect.

Q What are those guards used for ?

A To keep the hook from slipping out when they
aebailing water, mostly.

Q Do they use them at any other time ?

A They may have used them ; I never used them
when I was sinking. I rode on them without any of
those guards at a ll; hadn’t one on all the time I was
sinking. I used to go down frequently in the shaft
myself.

Q Didyou ever see guards on any other hooks like
shat used in coal mines ?

A Very seldom; I have seen them where they
could have them on, and sometimes they would take
them off, where they were using more hoops than one.

Q You saythatyou have been up and down shaft 5?

§f
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A Yes.

Q Upon the buckets %

A Yes.

Q With this same hook ?

A Ifit is not the same it is one similar to it.

Q You consider that a safe way of going up ad
down ? X

A Yes.

Oross-emamination:

Q How many times have you been up and doan
shaft 5?

I couldn’t say.

What was your object ?

To see how they were doing the work.

When did you commence keeping store ?

In November, 1874.

Before that you had been employed as superinten-

OO0 > 0O >

dent ?

A I don't know as I was employed at all.

Q Then you had no business there ?

A Yes, I did.

What business ?

A I was McAudrews’ bondsman, and I was in diy
bound to see that this work was put through; I are
here to aid and assist him in having it put through.

Q You had no authority ?

A T used to exercise authority.

Q [Bythe Court.] Had you any appointment under
McAndrews ?

A He gave me directions to come and aid and asist
him in seeing that the men worked properly.

Q Did he pay you forit?

A No sir.

Q It was a mere gratuitous service on your part?

A Yes.
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I Q-You say you have seen hooks with guards some-
Les, and sometimes without guards in Pennsylvania ?
[ A Yes.

Q And some here have hooks with guards and some
[withort guards ?

A Yes.

Q Don’t you consider a hook with a guard safer than
[aewithout a guard ?
I don't know but what it would be safer.
Where do you keeP this st°re o
In Jefferson avenue.
Keeping store yourself ?
Yes. ,
Is that the store they called the Company’s store ?
Yes.
Why do they call it the Company’s store ?
I don't know.
Is any body interested in it but you ?
It was supposed that John McAndrews was, but
I bought the goods myself.

Q He is not interested in it all ?

A No sir.

Q And has not been ?

A The goods were bought in the name of John
McAndrews & Co.

Q John McAndrews was in the Company ?
Well, it might be so considered.
Did Burns ever get goods at the store ?
Yes. N 30
How did you get your pay ?
By putting it in the office, and it was taken out of
his pay.

«Q After Burns’ death was any thing paid to you
then ?

A I couldn't tell.

Q Wasn't there $8.92 kept out of his pay for you ?

0> O O OO0 >
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A I don't know.

Q You knewlames Burns ?

A 1 did.

Q You knew that he traded some at your store?

A I think he got a pair of boots; that is as faradl
can remember.

Q And you got your pay by handing it into te
office ?

A I can't say positively if I putit into the dfice I
know I got my pay.

Q Do you think you did, or not?

A I can’t swear to it.

Re-direct examination.

Q You say you got your pay if you put it intote
office ?

A  Yes.

Q Did you ever ask McAndrews about it ?

A No ; he didn't know anything about it.

Q About the Burns bill—did he know anything
about that ?

A lie didn't know a particle about it.

Re-cross examination.

Q McAndrews does not know who is paid or how|
much ?

A No.

Q He don't know who is employed or who isrd
employed ?

A His superintendents managed that.

Q Did you employ James Burns at shaft 6 after ke
had been discharged ?

A No.

Q Did you put him to work there ?

A I seen him coming frpm the shaft, but I didnt
know that he worked there, and he did uot tell me.

I
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I VWayland B. Adams, for'defendant, sworn, testifies as
follows:

I Direct examination.

I Q You have had some service on the Tunnel Com-
Lany'sworks.

|A Yes.

Q Of what character ?

A Different kinds of work—different kinds of rail-
lcad work. 10

Q For how long ?

A IthinkI commenced to work for the Delaware &
Lackawanna in 1857.

I Q Have you been employed by McAndrews on this
[tmnel ?
A Yes.

Q When did your employment commence ?

I' A Ithink it commenced on the tenth of July, 1874.

Q In what capacity ?

A As ageneral superintendent of his work, outside go
pretty much; the understanding was that I was not ex-
peded to go into the nnnes altogether; that 1 would
[leea man to do that part ot the work,

j Q What, if anything, had you to do with the em-
jployment of men ?

A I had all to do about it, I suppose.

Q Explain what you mean by that?

A ThatI had the hiring of men ; it was seldom that"
McAndrews set a man to work without speaking to me
abokit; but men went to work there under my direc- 30
tiors.

Q After you became superintendent, who else, if
anybody, hired men besides you ?

A Nobody, except McAndrews might sometimes set
amren to work.

Q How about Mr. Brown, after he became superin-
|tendeut ?
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A Mr. Brown did hire men, but the matter s
talked between him and me; it was generally unders
directions; if he said that at such a shaft he rexid
more men, I told him to put them on.

Q Did you know James Burns ?

A  Yes.

Q When did you first become acquainted with hinj

A Pretty soon after I went on the tunnel I rarem
ber seeing him at shaft No. 2, as I went over the wak

Q Burns was then at No. 2?

A Yes.

Q How long did he remain there?

A I think some time the latter part of thatmont]
he was discharged.

Q You were not present at this discharge?

A No, sir.

Q He was not discharged by you ?

A No.

Q You were informed of his discharge ?

A Yes sir ; by MeAndrews.

Q Anybody else?

A No.

Q Did Burns have any communication with yal
after that?

A Yes, he had.

Q How long after he was discharged %

A I couldn’t say exactly, but a number of tines
afterwards—perhaps a week or ten days, I shaud
judge.

Q State what he said.

A He wanted I should get him back to wakI
He said he thought I could do it if I had a mind . I
told him that I hadn’t a mind to; that MeAndrews!
had discharged him because he was insolent, axj
McAndrews had told me not to give him employment.
I told him several times that if he got a written order
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fromMcAndrews, I would set him to work, otherwise I
could not, that I had no authority to do it.

Q Did you tell him that more than once?

A Yes.

Q How long before his death was the last commu-
nication that you had with him onthat subject, as'near
agyon can tell ?

A My recollection- is that I saw him quite fre-
quently for two or three months ; he lived near No. 5
seft. I met him quite often, and I couldn’t say how
many times I spoke to him, but would suppose, per-
haps twenty, may be not over ten. He spoke to me
very often about getting him back—if I said anything
oMcAndrews; I told him I had not.

Q Did you ever employ him ?

A No sir.

Q Did you authorize anybody to employ him ?

A 1did not.

Q When, if at all, did you first learn that he was
working in the work ?

A Idon’t know thatI everknew that he was work-
ing on the work after his discharge. I didn’t suppose
that anybody would set him to work.

Q How far did you inform the foremen of the
gangs ?

A Idon’t know that T ever said anything particu-
larto any of the foremen about him, any more than
any other discharged man; men that has been dis-
charged they must not hire.

Q Isthere any rule as to discharged men ?

A Yes; the foremen all understand that a man
being discharged, they can’t set them to work without
awritten order from the superintendent.

Q You say that is understood on this work ?

A Yes ; it is understood on this tunnel.

Q How do you know that?

17
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A Because I have given the order a good meny
times to the'foremen of gangs.

Q State what the orderis?

A The orderis, that a man being discharged, @t
not be set back to work without an order, written o
verbal, from the superintendent or McAndrews. Men
are discharged and set to work again in some in-
stances.

Q Did you know his name was on the pay-roll ?

A No.

Q Before his death, had you learned in anyway
that his name was on the pay-roll ? 1

A No, I hadn’t.

Q Were you at shaft 5 when this injury oc
curred ?

A Yes, but not very often ; I suppose that I wes
never in that shaft three or four times.

Q You were about the top frequently ?

A Yes, quite often ; there would be days I would
be there half a dozen times ; and there would be days,
perhaps, that I wouldn’t be at five at all. I was back
and forth over the whole work.

Q- As a general thing you were at the surface o
shaft 5 how often ?

A I suppose on an average of twice a day fora
year.

Q Prior to this injury ?

A  Yes.

@ While you' were there what did you do ?

A To look generally ; I would go along and goto
the engineer and say, 4How is it going along here
this morning—all right?” I had more to do at the
approaches and at the dumps, and putting up work,
more particularly, than to go into the mines, except
to see that the general out-door work was carried on
properly.

Q Did you see the buckets that were used there?
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A Yes.

g pid you have any concern with regard to them ?

A Yes, to see that the buckets were kept in order ;
any repairs or anything being out of the way with the
ropes, or buckets, or drums, or engines, it came to me.

Q From whom did it come ?

A From anybody that was about the tunnel—the
topman, the engineer, the foreman.

Q Did you leave any orders to have word sent to
you when anything needed attention ?

A That was always understood, that I was the one
tosend to, to send to No. 3 shaft.

Q About the bail of these buckets, what was your
judgment about their suitableness for the work that
they were put to 3

A Always made of good iron, and sufficiently
strong so that there could be no danger. 1 had a good
many bails made ; had different shaped bails made.

Q I am speaking particularly of bails at shaft 5\

A We had two that made an eye by turning the
iron around and one hook ; this one ; and I think this
bucket was the bucket that they used generally for
mento go up and down on, because it was a smaller
and safer bucket than the others.

Q You Say that that bucket was the one that the
mengenerally used ?

A I think so.

Q Do you know why they generally used it 3

A Because it was smaller than the water buckets,
and it was a steadier bucket.

Q If it was hooked in the hook, how was it then as
to safety 3

A I considered it safe.

Q With regard to that guard, did you give any
orders with regard to that guardi3

A 1 can't say about that guard as I ever did, but gen-
erally to keep all those things in order.
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Q You did give orders to keep all those things in a-
der ?

A Yes; have a man expressly to do that, to look
after that; his name was Murphy—the man whose bus-
ness is to go two or three times a day to examine all te
apparatus, ropes, engines, and repair them.

Q Had the blacksmith any such orders ?

A I can't say that he had ; he had orders to fix sauch
things when they came to the shop.

N Q The order to the blacksmith atthe shaft ?

A I don't recollect; but I recollect this blacksmith
being there, and I know we had him to do this kind o
work.

Q He had orders whatto do?

_ A Yes, I suppose so; but I don't recollect making
an order for this particular one; he had general orders to
do these things.

Q Any particular order to keep those guards pro-
vided ?

20 A To keep the hook on the bucket while dipping
water.

Q With reference particularly to dipping water?

A Yes; they let go as the bucket tips over if itis
not on; I attempted to keep them on, butI couldnt
keep them on ; the men would take them offand throw
them away.

Q Why didn’t you keep them on?

A Because they were thrown away so often; the

e men would not keep them on; they would take ou
those bolts, or destroy them in some way.

Q [By the Court.] Do you know of their ewr
being lost at shaft 5 ?

A I don’t know particularly at 5; I know they were
complained about all the time at different places; they
would be taken away and disappear; I have no doubt if
I came to No. 5, and found that gone, I gave the order;
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canitremember a man, that is, judging from my gen-
rd course. My general course was to overhaul every-
thing pertaining to hoisting rock or men, or about the
opss; and to keep them in order, and let me know at
@ the ropes showed any signs of giving way, or a
hodk or a bail; to take no chances on ropes or anything
jertaining to the hoisting.

Q [By the counsel.] You were at he shaft every
dyin the month of December ?

A Yes.

Q Did you ever look at the hook during that month ¢

A Idon't know that I looked particularly at that
ihadk ; T always was looking about the work, examining
it; but I don’t recollect particularly of going to No. 5
tolook at the hook.

I Q Have you ever gone down Shaft 5i

A Yes/

Q How did you go down ?

A On the bucket.

Q When a man getson the bucket to go down what
opportunity has he to see whether it is hooked ?

A If aman is looking where he is he could not go
down without knowing where he is and what heis
about; I know men sometimes get careless,

j Q How is that bucket with reference to the plat-
form? " 1

7 u. 1 .
A The bucket should come up about level with the

platform.

Q Then how high above the platform would the
bail stand ?

A There is difference in bails ; some are higher than
others; that style of bail I should judge would be
| about fifteen inches. W e calculate to run them up so
that the bucket would turn over.

Q The hook where it goes through the bail is about

j what part of @ man’s person i

A About his knees.

2q
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Q Did any man at that shaft ever make any com-
plaint to you that there was any want of safety in the
apparatus used there?

A I don’t remember of any time particularly;!
know I changed the ropes about two or three months
ago ; since this accident I recollect of no complaint &
No. 5.

Cross Examination.

Q When did you first enter the employ of McAn-
drews?

A About the first of July, 1874.

Q Was James Burns at work there then ?

A- Yes.

Q Do you know how long he had been there be-
fore %

A No.

Q How long after that was it before he was dis-
charged %

A I think the latter part of the month.

Q Did you know him at.that time ?

A Nothing more than being introduced, and MeAn-
drews going over the work and telling the men along
that I had charge.

Q You didn'tknow any of the men until that time?

A No, sir.

Q You didn't know James Burns from any other
man ? .

A No. ‘
How long did you continue to act as il |t!ll"
tendent for McAndrews %

A About a year.

Q Then you left?

A I was gone, I think, for seven or eight weeks.

/ How 1 l‘} you come to leave ?

A I wasn’t very well and went home and stayed at
home.
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You left voluntarily ?

How did you come to return ?
I had worked pretty hard for a year, and after
I got to feeling better I came back.

Q Came back of your own accord %

A Yes. 20

Q He didn't send for you 3

A I was, here quite often during my absence.

Q Did you request to come back, or did McAn-
drews send for you 1

A I think McAndrews sent word for me.

Q When you were engaged there your business
called you from one end of the tunnel to the other ?

A Yes ; and at different points as far as the river
at the east end of the tunnel.

Q You was general Superintendent 3 80

A Yes.

Q In what respect did your duties differ from
those of Mr. Brown ?

A He had nothing to do with teams and horses
and quarries and that kind of work ; he was confined
particularly to the inside work of the tunnel.

Q You engaged Mr. Brown ?

Q

A Yes.

Q And was not discharged ?

A No.

Q Did you ever have any dispute with McAn-
drews \

A No.

Q You was only gone about eight weeks ?

A Yes.

Q What time did you come back 3 lo

A The last day of August.

Q You have been there since ?

A Yes.

Q You were not discharged by him ?

A No.

Q

A
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A Yes.

Q By whose direction ?

A  Mr. McAndrews.

Q You made it your business to visit the shaff ty;
or three times a day ?

A Yes,

Q And was at Shaft 5 frequently ?

ALY es:

Q During the month of December, 1874, how ofts
were you at Shaft 5 ?

A I was there often.

Q Was the guard upon that hook then ?

A Ican’'tsay.

Q Was there any rope upon the bail ?

A 1 didn’t notice.

Q When you went there to the shaft your obje
was to see whether everything was in proper condi
tion ?

A Yes; if T wanted to know anything from the
men below I would have the foreman called up.

@ Where is Mr. Murphy that you employed ?
A In the Court room.

Q In your examination of the machinery and in
plements in use about the shafts, you relied upon
your own judgment as to whether things were it
order when you were there looking at things ?

Arvi¥es;

Q You looked around to see whether everything
was all right, didn't simply depend upon asking
others ?

A It has been a habit of mine to ask as I go along
and look myself at things. .

Q You say that at the other shafts these hooks
with guards were used ?

A Some of them were and some were not; whet
we use a pump we don’t use them, when we bai
water we use them.
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Q Was there any extra quantity of those guards
nmece to be ready for use at any time ?

A I think we had a number of them on hand.

Q Where were they ?

A At No. 8; a number of hooks with guards and
hooks without, and all kinds of improvements—all
kinds of riggings.

Q When were they got, before or after this acci-
dent?

A There has been no extra ones got since the 10
accident; there has been the same care taken since
that there was before.

Q Thehook with the guard is safer atall times than
without the guard %

A Idon5lknow that it is.

Q If the hook is hooked into the bail with the
guard there is no possibility of the bail getting loose %

A There is no possibility of the bail getting out of
trehook if it is put in, whether there is a clevis or
ntm

Q If the guard had been used when the bucket was
let down and the rope slacked the bail could not come
df the hook then, could it ?

A No, sir.

Q If the bucket was let down to the bottom of the
shaft and the rope slacked and the hook had not the
guard on, it might slip out of the bail \

A It might.

Q But if the guard was on, it could not slip out %

A TIdon"t suppose it could.

Adjourned for the week.

18
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Monday, January 3d, 18%.
Gayland B. Adams.
Cross-examination continued by Mr. Linn.

Q Was the charge made against you during the tire
you were employed by McAndrews of drunkenness o
excessive use of intoxicating liquors;

A Ho sir.

Q Were you addicted to the excessive use of intox-
icating crinks during the time you were employed by
McAndrews on this work ?

[Question objected to as irrelevant and immaterial.
Question admitted, and defendant excepts, and prays
the exception may be sealed, and it is sealed acord-

ingly.]
M.

A I have drank liquor on the work.
(By defendant’s counsel.) That is not the question.

{The Court.) The question is the excessive used
intoxicating liquors.

A No sir.
-Q Did you occasionally, while thus employed, in-
dulge in the use of intoxicating drinks ?

[Question objected to. Admitted, and defendant ec
cepts and prays the exception may be sealed, and itis

sealed accordingly.]
M. M. KNAPP, J. [i.s]

A No sir, not upon the work.

Q Why do you qualify, not upon the work ?

A I have done a great deal of work during mylife-
time, and I have made it a point not to drink with ny
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man, or to dj*ink to excess on my work. I don’t say
that I never have taken a drink of intoxicating liquor
upon the work, but not to get intoxicated.

Q Have yon never been intoxicated while going
fromone part of this work to another ?

A No sir; I don’t think I was.

Q Never?

A No sir.

Q While inspecting or keeping in repair the ma-
chinery ?

A Ithink not.

Q Are yon sure not?

A Ithink not.

Q Are yon sure not?

A Yes sir, I am sure.

Q Haven’t yon been so under the influence of in-
toxicating liquors, while thus engaged, as to be the
subjed of remark by the laborers and men employed ?

[Question objected to.]

Mr. Linn. All these questions are intended to ap-
Iply to the time prior to this accident. You so under-
| slad these questions, don’t you ?

A Idon’t think I was ever on the work when there
wesany cause for remark; I don’t think I was ever
I nthe work intoxicated.

Q So as to be noticeable by others ?

A What might have been said I don’t know.

Q Do you think you ever was so far intoxicated as
Itomake it noticeable ; as to make it apparent to oth-
| esthat you were in that condition ?

A Idon’t think I ever was.

Re-direct examination.

Q I understood you to say on Friday last that you
thought, for the purposes of taking men out of the

02

30



10

20

30

140

shaft and letting them down, that a hook withouta
guard was safer than one with a clevis or guard ?

A I said so.

Q Explain your reason for that opinion ?

A The bucket might get hooked on top of te
guard, with the guard on; thatis the only reasonil
have ; it would be safer to be down in the hook tten
to lay on the guard.

Q Is either safe, unless the men use due care in pt—J
tingiton?

A It was impossible to keep the guards on.

Q The question is, whether either was safe unless
the men used due care in putting the bail in the hook!

A There should be care used, certainly.

Q You said it was impossible to keep those guards
on?

A  We didn't succeed in keeping them on.

Q What were the difficulties ?

A They claim that taking out the pin and unhang-
ing them was too much trouble; the men wouldn'td
it, they wouldn’t keep them on ; they would dide
them off in some way, taking the buckets off and
a hundred times a day.

Q Do you remember what hoisting apparatus thee
was at shaft No. 2, at the time you went there to work!

A Similar to this, similar bail and hook, similarin
all the shafts; same engine there with a wire ropg
same contrivance substantially as at No. 5; the engines
were not all just alike, the drums were not all dike,
the hooks were not all the same pattern, but in te
njain about the same.

Re-cross examination:
Q@ Now, if 1 understand you correctly, you sad

the other day that a hook without the clevis was sfer
than the hook with, and the reason of it you give B
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thet with the clevis it might get hooked top of the
clevisi " . .

A Yes, that is the only reason I have for it being
any safer with it off than with it on. It would get a
better bearing on the hook than laying on the clevis.

Q If the guard was used on the hook, and used
properly, then the hook would be safer with the guard
upon it than without %

A Yes, I think it would be safer.

Q Wouldn’t a contrivance of this kind, the hook
with the guard properly used upon the bail, be safer
for letting,the men down into the shaft, and bringing
up the bucket again when no man was at the bottom,
than the hook without the clevis ?

A I can’t see how the bail can get out of the hook
when you are raising the bucket, if it is hooked in the
hook.

Q I would like to have you answer my question \

A It would be safer if it was kept in.

Q (By the Court) If the bail is properly hooked in
thehook it is just as safe with or without %

A TItisifitis properly put in the hook ; it is just
& safe one way as the other ; bnt as he says if that
guard was kept on there the bucket could not get out.

Q If the guard was upon the hook in this way, and
through carelessness the hook should be hooked on
topofthe guard, this would be strong enough to hold it ?

A I would feel safer with the bail on the hook,
than with the bail on the guard.

Q Do you recollect seeing any of these guards on
the hooks at shaft 2, prior to December 23d, 1874 \

A No, I don’tremember of any at No. 2 ; they were
at5and 3, I remember, but at 2 1 could not be positive.

Q Do you recollect seeing any manilla rope around
the bottom of the eye at shaft 2, around this time \

A No sir.

1<

20

30



20

30

142

Patrick Murphy, for defendant, sworn, testifies &
follows:

Direct examination.

Q Are yon one of the employees upon the construc-
tion of the tunnel through the hill ?

A  Yes.

Q How long have you been employed upon the
tunnel ?

A About two years.

Q What has been your part of the work ?

A To take charge of the ropes and derricks.

Q What were you engaged upon during partd
your work on the tunnel \

A I was down atthe east end, chaining stones axd
in charge of a derrick. Then MeAndrews sent ne
along the tunnel to take charge of the ropes. Iam
called the rigger.

Q You have been how long in the performance
those services ?

A About eight years.

Q On the tunnel, how long have you been engaged
as rigger ?

A Pretty near since the tunnel started.

Q Do you go below at all %

A Once in a while.

Q What, are your duties below %

A  When the bench was close to the shaft we nsed
to bring the rope in under the heading, and it usedto
wear out, and I used to go down and look after it \

0 What were your duties on top ?

A To go over the tunnel once or twice a day to look
after the rope.

Q What ropes did you look after ?

A At the different shafts—all the ropes that are in
use upon the work.

Q How many times a day do you visit the shafts?
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A Sometimes 3 and 4; sometimes not atall; I
might be off at some other place, and could not get
there.

Q Were you engaged in that duty prior to Decem-
be, 1874.

A Yes.

Q Did you know James Burns \

A Yes.

Q When did you first become acquainted with
Mm?2

A About five years ago, working before the Court
House ; when I first met him at the tunnel was down at
theeast end laboring.

Where did he go from there \

To No. 2; I saw him there.

How often did you visit No. 2 shaft \

I might go a couple of times a day, more or less.
How far is that from No. 5\

There is two shafts between them.

How far apart are the shafts %

300 or 400 feet, if not more.

Do you know how the gearing at No. 2 was con-
Istructed \

A Just the same as all the others.

Q How was it at shaft 5 %

A They are all just about the same.

Q You remember when Burns was employed at
shat No. 2 %

A Yes.

Q Doyou remember what kind of bails and hooks
i were used there then %

A They are all just pretty much the same as this
here

Q Were they open or looped bails «

A I couldn’t exactly tell you.

Q You saw the gearing at shaft 5\
A I have.
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Q How was that %

A Just about the same as all the others—no dffer-
ence in none of them hardly.

Q Do you remember when Burns was killed %

A I do.

Q Where were you then ?

A I believe I was in bed.

Q How long before that had you visited at shaft®
A I believe I was there the evening previous.

Q Did you ever see any of those guards used &
Ho. 57

A Yes.

Q What had you to do with those guards ?

A Generally when I put arope on, I put a hook a)
and there’s always generally a guard on the nostd
them.

Q .Repeat that?

A  When I used to put aropeon,I used to put a hok
in.

What ropes do you mean that you put on?

The cable rope.

When you put those on, you always puta hook av
Yes.

And when you put a hook on, did you use tt&
guard ?

A Yes; pretty much in three or four of the ddfis
where they used to make water; I never put but one
shaft No. 1; I never put any guard on shaft No. 4, ke
cause they make no water.

Q. Do you remember putting any guards on 5?

A Yes; I put one on three months previous tote
accident, and changed the rope too.

Q How was it with those guards—any difficulty in
keeping them on ?

A They was too much trouble, the men would s
and they would not keep them on; too much trouble

O >0 >» 0
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changing from one bucket to another; they would take
themoff and throw them down the shaft, one side.
Did you ever go down shaft 5?
I did often.
Down shaft 2?
Yes.
How did you go down ?
In the bucket, and without a bucket ; I have gone
doan standing on the hook.
How did you come out ?
With the buckets.
Up No. 5?
Yes.
And in No. 2?
Yes.
Did you ever have any control over the workmen
employed there ?

A No.

0 What instructions have you received in reference
tothose guards ?

A I got instructions to keep them on the shafts
where they were making water.

Q Instructions to keep them on shaft 57?

A Yes.

Q And what others did you have instructions to keep
themon?

A No. 2, No. 3, and No. 6.

Q Who did you get those instructions from ?

A Mr. Adams.

Q When you discovered a guard of', to whom did
you go to get another ?

A I would go to the blacksmith.

Q Did you ever go to Scott ?

A No, sir.

Q What blacksmith did you go to ?

A Mike Nealin, at shaft 3, that was the main job-
bing blacksmith shop.

19
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Q What time of evening were you at shaft 5?

A About when the men were going down at half-
past 6.

Q How many were going down then ?

A I couldn’t exactly tell you.

Q You saw them going down ?

A  Yes.*

Cross-examination.

10

Q Your business was to look after the ropes \

A Yes.

Q Whatfor?

A To take care of them and watch them, so noax
cident would happen.

Q What did you do!

A I would examine them once or twice a day, ad
watch them for fear the strands might break, to s=eif
the rope was wearing out or giving way in any shape

20 Q Ifyou saw it was wearing or likely to give way
in any place, then you would get a new rope %

A I would get another rope.

Q That was your principal business ?

A Yes.

Q Were those ropes new ropes or second-hand
ropes that you would get %

A Some new and some second-hand.

Q Did you supply shaft No. 5 with any rope %

A Yes.

30 Q How often %

A I have put on two since we started.

Q Did you put on a new hook every time ?

A Yes, pretty much, with the exception of general
connections and the chain ; they would wear onceina
while, then I do nothing but cut the bit out and then
put the same hook on again.

Q Do you recollect whether this hook that was usd
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anshaft 5, at the time of this accident, was a neyrhook
a&/thejame it was put on ?

A It was a new hook, made by the blacksmith,
Mike Nealin, at No. 3 shaft.

Q Every time you put on a hook you put a guard
o\

A No, not every time ; but whenever I bringin a
newrope and hook there, I generally have a guard on.

Q Everytime?

A I generally had.

Q For what purpose were the guards put on \

A For the purpose of Sunday night, when they
were bailing water.

Q Thatis all they were used for %

A Yes.

Q They are not considered necessary for any other
purpose ?

A No, the men wouldn’t use them ; they were left
anand the men wouldn’t keep them on.

Q It was not considered necessary only when they
were bailing water ?

A No ; the men would not keep them on.

Q Did you ever see the men take them off?

A No, I haven't, but they must have taken them
them off or they would not be off; they never broke
df.

Q All you can say is, they disappeared ?

A Yes.

Q When you camethere and saw the guard wasnot
upon the hook, did you have a new one made and
bring it there ?

A No ; that was not my business.

Re-direct examination.

Q Did you ever talk with the men about keeping
guards on %

20
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A 1did, in No. 5.

Q Whom did you talk to?

A I don’t know who ; I could not keep an account
of every man.

Q What particular man did you talk to?

A I never spoke to any particular man ; I woud
mention to every one that would be there that they
ought to be kept on ; they would say they were of ro
use there except when they were bailing water.

Q You told them to keep them on, and they sad
they were no use %

A They were of no more use except to bail weer.

[T?ie Court. The deceased ought to be connected
with this in order to make the testimony competent.]

Q Did you ever see James Burns at shaft 5?

A He lived a couple of doors from there, and I
used often to see him standing around there.

@ I mean engaged in work there, in the shafta
out of the shaft?

A No, I don’t know7as I ever seen him engaged in
work at shaft 5.

John Riley, sworn for defendant, testifies as follows:
Direct examination:

You live in Jersey City ?

Yes sir.

Been living here how long ?
About twenty years.

You know this tunnel ?

Yes.

Were you ever engaged at shaft 27?
I was, as foreman.

Did you know James Burns ?

I did.

POPO>TO0O>TO0>O
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Q Was he engaged there at that time 1

A He was ; he was foreman on the opposite shift

me—every other week day and night.

Q Do you remember at that time hooks of this
kind being in use there ?

A Yes.

Q At the time James Burns was at work there ?

A Yes.

Q And at the time he was at work there, was there
any used there with the guards? ;

A There was no guards on at all; they had holes
inthe hook the same as this, but no guards, on.

Q How long did he work there ?

A I couldn’t tell.

Q About how long \

A He was there from the time they started the
blasting of the shaft.

Q You were then at work how long ?

A I was at No. 2 about 18 months.

Q At that time did men go up and down the buck-
géswith the hook of that kind ?

A Yes.

Q Were you present at the accident to know any-
thing about it ?

A No.

dross-examination :

Q When was your attention called to the fact that
the hooks used in shaft No. 2 had no guards on %

A I never seen any guards there till after this ac-
cident happened.

Q Were they put on after this accident happened ?

A Yes.

Q Kepton\

A No, they were not kept on ; they were kept on
for a while.
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And then got off again \
Yes.
Never any before?
Never any before. There would sometimes ke
a piece of rope or a piece of string tied aronnd te
hook and right across the hook.
Q How soon were they put on after this accident
happened ?
In a few days after, I believe.
How long were they kept on %
Till they were broke off, I believe.
Then they were not put on again ?
No ; I didn't see any more.
How deep is shaft No. 2 ?
I think it is 87 or 88 feet.

>0 >0
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Re-direct examination.

Q Did you ever use those wires or ropes exapt
20 when you were bailing water ?
A  We never used them on No. 2 when we v
bailing water.
Q Did you bail water at No. 27
A Yes.
Q What did you have to keep the bucket on \
A We used to have a man go down and bail te
water.
Q Suppose the water was deep ?
A  No. 2didn’t use to make much water.
80 q Why were they not kept on %
A I heard some of the men say they were a nuis-
ance, and it was too much trouble hooking them
and hooking them off.

Re-cross examination!

Q Who made that objection that they were a nuis-
ance ?



151

I A The men that worked in the shaft.
Q The men whose business it was to fill the bucket

[withstone and water at the bottom of the shaft ?
A Yes. J Tl
Q Not the miners that were at work ?
A No ; not the miners.

Cayland B. Adams re-called for defence, testifies as
follows:

Direct examination.

Q Did Mr. McAndrews engage or hire any man
espedcially to attend at the bottom of the shaft to hook
adunhook the bucket there %
A No sir ; we left that with the foreman ; the fore-
nmen of the gang handled that.
Q Which gang %
A The men working the shaft.
Q You appointed no man especially for that pur-
I[ZIHE%

A No sir.

Q But the foreman of the gang had it done by his
Tren\

A Any man that he chose—that he saw fit.

Q Was that- the case at No. 5\

,A Yes, sofar asI know ; I neverused any man for
thet purpose.

Cross-examination.

Q Didn’t you testify that a man was always em-
ployed for the purpose of hooking and unhooking at
the bottom of the shaft \

A We always necessarily had a man there there
necessarily had to be a man there for that purpose,
bailing water.

Q Didn’t you testify that you hired a man specially
for that purpose %
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A No sir.

Q Now you say that no man was ever hired for te
purpose ?

A I don't know, there might have been ; the foe
man had all to do about that.

Q To your knowledge, was any man ever spedally
employed for the purpose of standing at ihe botom
of the shaft, and hooking and unhooking the buckets!

A Not by me.

Q Nor by MeAndrews, so far as you know ?

A Not so far as I know.

Q The man who filled thebucket with rock, usually
hooked it on I

A There are two or three men necessarily abouk
the bottom—two or three men kept there.

Q What was their business at the bottom \

A They run their car out, and the bucket was m
the car, and they would run out with it, and dange
the bucket.

Q Then it was nobody’s business specially, to hook
and unhook the bucket ?

A Idon’t know as it was ; whoever that man wes
he was put there by the foreman.

Defendant rests.
«

REBUTTAL.

Mary Burns, recalled for plaintiff, testifies asfd-
lows :

Direct-exam ination.

Q Did you hear the testimony of Peter Welsh ad
John McAndrews, Jr., when they were on the stand
the other day ?
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A Yes.
Q Was you paid for tlie wages earned by your
husband, from the 1st of December up to the time of

his death \

[Question objected to as irrelevant, unless it was
paid by defendant, or by his knowledge or direction-
noauthority is shown in any body from McAndrews,
to settle such claims as that after the death of Burns.]

Court admits the testimony and defendant excepts,
and prays the exception may be sealed, and it is sealed
acccordingly.

M. M. KNAPP, 1. [ . s.]

A Yes sir.

Q Were you paid the wages of your husband from
December 1st to the time of his death, after he was
killed %

A Yes sir.

Q By whom were you paid ?

A By young McAndrews and the book-keeper.

Q John McAndrews, Jr., the pay-master, and the
book-keeper Bragy t

A Yes sir.

Q They were both present %

A Yes sir.

Q Was abill deducted at that time from your hus-
band’s wages \

A Yes sir.

Q How much was that bill ?

A $8 and some cents.

Q What was it for \

A For a pair of boots my husband got, a paper or
two of tobacco and some fish, a quart of kerosene oil
and a pound of coffee.

Q Where'did you get it \

20
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A  From Mr. Welsh, at the company’s store.-

Q Who carried on that store %

A Mr. Welsh, and it goes by the name of the am
pany’s store.

Q How much did you receive in money \
A $15 and some odd.

Q Whom did you receive it from ?

A  From young MeAndrews and Mr. Bragy, and 1
had to sign my name ; I touched the pen for Mr. Ba
gy> and there was a few person” inside; when M.
Bragy saw me come he says “ pay Mrs. Burns andlet
her go first,” and he did.

Q Was that before or after you was appointed ad
ministratrix ?

A I don’t know what you mean.

Q Before you took these letters out in the Snmo
gate’s office ?

A Yes, before I thought to do it at all.

Q How long were you married to Mr. Burns ?

A Four years and nine months at the time of hs
death.

Q Was he a man of temperate habit ?

A Yes he was, except that he would drink ooz
sionally.

Q Y ou mean he drank occasionally %

A Yes, but not to get drunk.

Q When did he leave off ?

A Four months before his death ?

Q Do you know for a certainty that he drank o
spirituous liquors for four months before his death \

A Yes sir.

Q You are positive of that %

A lam positive of that.

Q Was your husband a man of good health, gen
erally speaking ?

A Yes.

Q Did he have any disease or tendency to con
sumption, or anything of that kind %
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A Not that I know of.

Gross-examination:

Q Canyon tell us how long after your husband’s
degth it was that- you got this pay %

A I can’t exactly tell, but I think it was inside of
aweek after, because I went a couple of times to the
dfiee for it, and young McAndrews was away, and
Bragy told me that he was in Scranton, some place, lo
ad] could not get it till he came back ?

Q When did you get your letters of administration %

\ A I am not sure.

[Mr. Linn. It was on the 12th of January.]

How much money did you get?
$15 and some odd cents.
And there was taken out what ?
$8 and some odd cents. 20
For charges at Welsh's store ?
Yes.
Anything else besides $8?
$5 was for the boots, and then he drew some to-
baco and I drew the rest—things out of the store.

Q I understood you were keeping boarders %

A Yes.

Q In your husband’s lifetime3

A Yes.

Q How long did you keep boarders during his 30
lifetime ?

A About a year.

Q How many ?

A Sometimes more, sometimes less.

Q You averaged how many \

A Sometimes we used to keep 6 or 7 ; they were
back and forward, 4 and 2 and 1, and so on.

O O0>0 > O



Did yon do all the work yourself %
Yes.
Who collected the board money ?
Sometimes I used to ; if he was working in the
day they got paid, I would collectit; if he was mt
working, he would collect it.

Q What did you do with what you collected ?

A I would pay thegrocery and butcher’s bill with
it?

>0 >0

10 Q You laid out what you got in supplies for the
house, I suppose ?

A Yes.

Re-direct examination.

Q You stated that at the time you were paid df
that they were paying off other parties, and Mr. Bragy
suggested to give you the preference ?

A  Yes.

Q Was that on pay day ? .

20 A No ; but it was afterthe board bill had been cl-
lected—about a week or two after pay day.

Q Pay day was on the 20th of the month ?

A Yes, butI didn't go for it.

Q May you not have received your pay after you
took out your letters ?

A TIdon’t know ; I can’t recollect that, but I know
I got the pay before I took out the letters from the
Surrogate’s.

Q Were other parties“getting their pay at the sare

30 time?

A They were ; the office was almost full, and when
Bragy looked around he saw me and said that.

Q You said you made your mark?

A Yes, I signed that I received the money ; he tad
me to touch the pen.

Q What sort of a paper was it ?

A It was in the book.
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Q You don't read writing ?

A Nosir.

Q You saw other names on the book ?

A Tcouldn’t see very well, because the desk was

rather high.
Re-cross examination :

Do you,write your name?

Sometimes.

Did you on this occasion %

No sir ; only he asked me to touch the pen.
What did you do with the pen ?

I just touched the tip of it.

Did you make any mark with the pen %
No sir.

Did you make a mark with the pen at the time
made your mark ?

A Mr* Bragy did.

S oroOo>rO0>O>O
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Re-direct examination.

Q Did you ever do that on any other occasion ?

A Yes; often, whenever I received board money, I
always done it.

Q Did you ever collect the wages of your husband
aany other time ?

A No.

Q Was there any board money paid you at this time ?

A Yes.

Q How much money was paid you at this time ?

A I could not tell.

Q As near as you can tell.

A I can't say; is it $40 or some odd.

Re-cruss examination.

Q Who paid you that board bill ?
A Mr. MeAndrews at the same time with Mr. Bragy
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Q How often did you put your hand to the penm
that occasion ?

A Only once.

Q You had drawn board money there before ?

A Yes.

Q For men that were workiug in the works ad
boarded with you?

A Yes.

Q Their board was kept back at the office, and pad
to you ?

A Yes.

Q On those occasions did you always put your had
to the pen when you got board money ?

A  Yes.

John J. Ryan, recalled by plaintiff, testifies as follows:

Q Was there any one before this accident, hired to
remain at the bottom of the shaft to hook on the budk-
ets, or to see to them after the miners came down ?

[Question objected to as immaterial and irrelevant.
Admitted and defendant excepts, and prays an exception
may be sealed, and is sealed accordingly.!

M. M. KNAPP, [1.s]

Not that I have ever known.

You never saw one?

No.

State the course of the miners when they core
down in the bucket—what do they do? Do they dp
and see to anything about the bucket or bail, or do they
turn off to their work ?

A They always make off for their own heading;
they don't waut to stay in the water because the heading
is dry.

Q They don’t stop to see anything about the bucket?

A No sir.

O o>
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Q Itis not apart of their business ?

A No part of their business.

g Was there a time-keeper at shaft No. 57?

A Yes.

Q What time did he call the names of the miners,
adhow often ?

A Before they went to work in the evening.

Q Describe the mode of calling the miners’ names ?

A The time-keeper came in and Mr. Brown was
generally along with him; when he would not be with
himhe would once in a while make an inquiry for him,
aif he had been here; and if he happened to be with
him Brown would stand one side of him and look over
hisshoulder, or look around ; mostly he looked over his
shoulder; and when each man’s name was called out he
hedto say™ here,” and if a man was behind the boiler,
aoutside the door and another man answered for him
adsaid he was here, he would get no time at all till he
ishoned himself; that was the rule ; Mr. Brown would
[t allow him to make his time till he showed his face.

Q Was the name of each called out aloud ?,

A Yes.

Q In the presence of Brown, the time-keeper ?

A Yes, when Brown was there,

j Q Was that the practice during the whole of the
|month of December %

A Yes.

Q Up to time of the accident?

A Yes, and I believe afterwards for some time.

Q Do you know of more than one or two excep-
tions, during the time Burns was at work there, when
Brown was not present ?

A I could not state the number of times he was not
presatt, but I think I have seen him there more times
than I have seen him absent.

Q How often was this time taken \

A At that time it was called only once in the day

10
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in this shift; the night shift would be called about6
o’clock in the evening—it was called once a day.

Q That was the invariable practice, to take te
time in that way ?

A It was at that time, and I believe is still.

Q That was done every day, wasn’'tit %

A Yes.

Q Do you know of any other man by the named
James Burns on either of those shafts at that time, bt
this James Burns ?

A No, I don't.

Q Did you ever hear any name of Burns but t
of James Burns, at shaft No. 5, in December \

A No.

Q You are acquainted with Michael C. Brown ad
G. B. Adams?

A I know them by name ; they are superintendents.

Q Have you ever seen Mr. Adams intoxicated, ;m
that work %

[Question objected to and overruled.]

Q What was the habit of James Burns at the time
he was to work on shaft 5 %

[Question objected to and overruled.]
Cross-examination:

Q You say there was a roll-call just before yau
went into the night shift, before you went down ?

A Yes, every night.

Q Was the time-keeper there %

A  Yes.

Q Who was the time-keeper in that shaft in Decem-
ber, 1874, on the night shift ?

A I don’t know his name ; I believe there was an
old man who used to call the roll every night, ad
there was another time-keeper for the day.
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qa Who was the time-keeper in December, 1874, in
shaft No. 5, on the night shift ?
I don’t know his name.
What was the old gentleman’s name yon spoke

I don’t know.

He was the only one acting on the night shift ?
That is all I have seen.

Was there any time taken except to call the roll
before the men began work ?

A Idon't know any further.

Q Wasn’t there a time-keeper that went into the
sheft during the course of the week to see who was
there at work ?

A I have never seen him in the shaft.

Q Didn’t the foreman of the gang report every
night men who ha,d worked and who had not worked ?

A Idon’tknow.

Q Do you mean to say there was no note of the
time kept, except calling the names of the men before
they went to work in the night shift ?

A That was the foreman’s duty to keep the time ;
Idon'tknow whether he did it or not. I suppose when
the roll was called men were supposed to work all
night; any one that didn’t work, I think it was the
foreman’s business to report it to the time-keeper.

Q Didn’t the foreman make a report every day, of
who had worked on the night shift ?

A Idon’t know.

Q (By the Court) Do you know whether it was
Msduty to do so, by any recollection that you have
here?

A Itis customary for the foreman to do so.

Q You say that there was no man kept at the bot-
tom?

A Not to my knowledge.

Q How did the rock get into the buckets ?

21
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A There was men there to load the rock ; there wes
also the water man, and it was just according
whichever man was nearest to the hook, would take it
and put it on their own bucket—that is the rodk
bucket; the water man when he wished to send up the
water, he would hitch on his own bucket. If awy
man was going up, if he came there and found an
empty bucket and the hook fastened on to another
bucket, he would hitch it on himself.

Q So that the man who happened to be the nearest
there at the time, would hook it on ?

A If he was a laborer he had to hook it on his oan
bucket.

Q And if a miner wanted to go up he would hook
it on himself?

A Yes.

Q So that it never got hooked on without somebody
being there to hook it ?

A Different persons hooked it on, no one man
hooked it on all the time.

Q But it was some man working in the shaft ?

A It might be a miner, laborer, or a water man.

Q But all of those men were under the direction of
the gang boss ?

A  Yes.

Q And they worked at one place or another, as the
boss directed them ?

A Yes.

Q Those that were working at the buckets, hooked
the bails to the buckets ?

A Every man hooked his own bucket; thatis, the
laborers hooked their own buckets, and the water men
hooked their buckets. If the bucket was hooked and
the man wanted to go up he would go up on it, but if
not, he would hook it himself.

Q (By the Court) Were the buckets unhooked for
the purpose of loading ?
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A They would draw the buckets in, and sometimes
they would leave the hook on, and sometimes they
would let it SWiNg.

Q The buckets were often changed, often taken oil
and put on %

A They were when they were working.

Henry Kelly re-called by plaintiff, testifies as fol-
I°ws:

Direct examination.

Q While you were at work at shaft 5, what time
did they take the time of the miners %

A In the night ; the time-keeper always came
around between half-past five and six o'clock, and the
men were assembled in the engine-house. He and Mr.
Brown generally came together ; Brown and he retired
up to where the engineer stood, and the working men
assembled at the further end of the engine-house next
tothe shaft. The time-keeper opened his book and
Brown generally stood looking over his shoulder into
the time-book. The time-keeper commenced with the
foreman’s name first; then he called each man con-
secutively, and every one answered their own name
aloud, so that there could be no mistake as to who was
working or was not; and if it happened that a man
was behind the boiler or any other place concealed,
and that anybody would answer for him, Brown said,
“Who is answering there?” He might make the ob-
servation and might not; sometimes he would, some-
times not; but if he happened to do it, you had to
come up and answer each name so he could see you,
sothere would be no fraud—no mistake.

Q What remark did Brown ever make in reference
to his being so particular about it %

[Question objected to and overruled.]
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Q Do you recollect any other man being employed
at shaft 5, in December, 1874, by the name of Bumns!

A No, not to my memory or knowledge; no nan
ever worked in 5 by the name of Burns, except Jares
Burns.

Q Do you know how long Mr. Burns worked &
shaft 6 before he came to 57

A No, sir; I was not acquainted with James Burms
till he came to wdrk at No. 5.

Cross examination.

Q Do you mean to say there was no time-keeper
came into the shaft during the night time ?

A I have seen this time-keeper down once in ddt
5; he always bore a great repugnance to coming doan;
I believe he was afraid of going down.

Q Who was that time-keeper ?

A I never knew his name, but he was an old nan;
Mr. Leary, the foreman, came out at half-past four a
five to the top and gave him the other half-shift’s time
the time-keeper took the first half-shift’'stime on the tp
before they went into the bottom, then the foreman
generally came up and met him on top, and the foreman
gave him the time ; if any man was absent he told him;
the time-keeper was always there when we went doan,
and he would be there again between three and far
o‘clock ; I was at the bottom myself pretty much till I
would go down to blast.

John Bergen, recalled for plaintiff, testifies as follows:
Direct examination.

Q Where did you work in September, October, No-
vember, and December, 1875?

A At No. 5.

Q Was any man hired to attend at the bottom of the
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deftsto hook on the buckets for that special purpose ?
A No, sir; not for that purpose; not to my knowl-

Q At the time James Burns worked on shaft 5, was
Michael C. Brown present when the time of the men were
den?

A Yes; he was.

Q Healways officiated at the time of taking the time ?

A Yes.

Q Since December has there been a man specially
hired and kept at the bottom of that shaft to hook on
the buckets ?

A Yes, sir.

John Flannery recalled for plaintiff :

Q You were engineer at No. 57

A Yes, sir.

Q How frequently was the time of the men work-
ing at that shaft taken %

A It was taken twice in the day-time and once in
thenight-time.

Q Did you ever see Michael C. Brown present at-
tending the taking of the time of the men %

A Yes, generally on the night shift he come there
with the time-keeper, or after him.

Q Was he there every night ?

A I couldn’t say every night.

Q As ageneral rule you say Brown was present \

A Generally ; not always. '

Q Half of the time %

A He was there more than half the time; most
evary night he was there ; one or two nights he would
beaway, perhaps once a month.

Q Were the names of the men called out in a loud
voice so Brown could hear.

A Yes, so everybody could hear, both outside and
inside the engine house.
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Q How near did Brown stand to the man wo
called the names ?

A He generally stood alongside him.

Q How far were they from the parties (

A  Sometimes they were right in among them)
sometimes six or eight feet away from them in te
engine room. There was a lamp hanging over theeyj
gine and the time-keeper used to stand under ths
lamp so he could seesthe men.

Q (By Courty—Were the faces of the men visible!

A  Yes, sir.

Q If Burns was there would there be any diffiaty
in Brown distinguishing him ?

A No difficulty at all.

Q Did you ever know anybody by the name do
Burns besides James Burns working on that shaft?

A No.

Cross Examined.

Q In the month of December, did you ever har
James Burns’ name called by the time-keeper?

A Yes, I heard it for two weeks before the ax-
dent.

Q Did you see Burns there \

A  Yes, sir.

Q Did you know he had been discharged in te
preceding July ?

A Yes, sir.

Q Did you know that McAndrews had told himte
never could work on the tunnel again %

A No.

Q Did Burns never tell you that McAndrews ted
told him he never could work on the tunnel again \

A No, never.

Q Do you know whether Brown knew Burns &
that time ?

A I don’t know. I know he has been in his am
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Lany previous to that. I have seen him calling him
Lt of the house and talking to him.

Q When?

A Ithink it was in August or September. It was
during the time Burns was walking round.

Q How far was Burns’ house from the shaft ?

A Fifty or sixty feet.

Q How long did Burns live in that house before
his death %

A He lived there before I went to work on the
shaft; he was living there when the shaft was begun.

Q You were pretty intimate with Burns \

A Yes, very intimate with him.

Q Did he ever work in the Erie tunnel %

A Idon’t know ; I never heard him say.

Patrick Gilroy for plaintiff, sworn, testified as fol-
lons :

{ Q At what shaft did you work %

A No. 2 the last place.

Q Did you ever work at No. 5.

A No, sir.

Q Were you ever present at any time between a
conversation between Michael C. Brown and James
Bums?

A T was.

Q What do you know about Brown hiring Burns %

[Question objected to, because Brown's attention has
natbeen called to it. Admitted. The defendant ex-
apis and prays an exception may be sealed, and it is
sedled accordingly.]

M. M. KNAPP, J. [L. S.]

A Mr. Burns and I went to see Mr. Brown one even-
ingto seeif we could get work from him, and he told
whe had no place till the next evening, so we went
df. The next evening, about half-past five o’clock, at
Shaft No. 5, James Burns and I was together, and the
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time-keeper called all the names, and the men Had
gone down and Mr. Brown hadn’t come yet, sove
staid; we waited till he would come; when thelat
bucket was gone down Brown come around and ttey
were all gone down but the foreman, Leary, and te
come up and we asked him if he had any placefor
us; he said he didn’t know till he saw Leary; te
asked Leary if he had any place for any more hed
men ; and Leary said he had a place for one; ad
10 Brown said, Jimmie, you go down there, and he @5
to me, you go down to the West End. 1 staid thae
and I saw Burns go down the bucket and I went ansy
then.
Q Brown appeared to know him very well ?

A  Yes, sir.
Q He called him Jimmie %
A Yes, sir.

Cross Examined.

20 Q When was that?

A The beginning of December, 1874 ; I don’t remem-
ber the date. ,

Q Who was present then?

A Burns, Brown and I; Leary was a little ways
away from us.

Q Wherewasit?

A Alongside the engine house of No. 5 Shaft.

Q How far from the topman ?

A About fifteen or twenty feet.

30 Q Was he there?

A I don’t know.

Q Did you go to work %

A Yes ; Mr. Brown told me to go to the West Bd
and go to work ; they were just beginning to open the
approach there, and I thought it was too cold, andI
went down to the East End and got work down there

Q Who hired you there %
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A One Palister.

Q How long did yon work there ?

A Till some time in March, I think; then I wentto
No. 2 Shaft.

How long did you stay there \

Till it stopped.

Where are yon working now %

Ho place.

How long have yon been out of employment %
Four or five weeks ; since Ho 2 stopped. 1°
Yon say that Brown asked Leary if he had any
place \

A Yes; Leary said he had a place for one.

Q What then?

A Mr. Brown says, "“Jimmie you,can go to work
there.” and Burns went and got onto the tub and went
down with Leary.

Q That was in the night ?

A Yes, sir; in the evening.

O TO>>O0> O
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Plaintiff re-rests.

Michael C. Brown recalled for defence.

Q Yon heard the testimony of this last witness ?

A Ho, not plain.

Q About taking the time at nightin December, 1874,
were you there when the time was'taken at Ho. 5 ¢

A Sometimes I was and sometimes I was not.

Q How much of the time were you there?

A Grenerally, if I happened to meet the timekeeper, JO
I'would travel right through the work with him and
se the time taken.

Q Where did he take it ?

A He took it on the bottom of the shaft, and some-
times on top.

Q How frequently were you at the top of the shaft

when the men were called %
22



10

20

30

A I coulcLn’t say to a certainty.

Q In December, 1874?

A I couldn’t tell you; might be about two-thirds
of the time.

Q In December, 1874, did you hear the name d
James Burns called as one of the men working there,
or see him there as one of the workmen ?

A As far as the nameis concerned I never took any
particular notice of any certain name, because we have
so many men ; I didn’t take any particular notice of
any one man so as to remember it correctly.

Q (By Court)—You wanted a man to answer
every name ?

A Yes ; I didn’t care about the name so that the
number of answers was to the number of men.

Q Do you remember James Burns applying to yon
for work in December, 1874, at Shaft No. 57?

A There was droves to me every day, and I couldn't
say.

Q Do you remember Burns making application
you there?

A There was several Burnses.

Q This man James Burns—did he apply to you in
December ?

A He might, but I couldn’t remember.

Q Do you know Patrick Gilroy, who has just been
sworn here ?

A 1 do not.

Q Do you remember him and Burns coming to you
in December and asking for work ?

A I do not.

(Gilroy is directed to stand up by the Court.)

Q (By Court)—Do you know that man by sight?
A I have seen him before, but I couldn’t call him
by name.
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Q Do you remember him and Burns calling on you
mDecember and asking for work %

A TIdo not.

Q You knew James before that

A Ididn’t know him personally at all; I might
have seen him, but I had no personal acquaintance
with him ?

Q Did you know the man that had been foreman at
No. 2in the early part of the Summer !

A hI0 ;I heard the name of Burns, but I wasn’t
personally acquainted with him.

Q Did you know of his discharge %

A I wasn't foreman of the work at that time * X
aome on after his discharge.

Q What time did you begin as foreman ?

A Some time after Adams.

Q You didn't personally know the man who got
killed, called James Burns ?

A I had no personal acquaintance with him before,
tohave any conversation.

Q Did you know that that man had been discharged
in the summer by McAndrews.

A I heard tell of the name ; I heard the men talking
about it.

Q Did you know the individual ?

A No.

Q Did you ever tell James Burns to go to work on
shaft No. 6 ?

A I haven't the slightest recollection that I ever set
him to work.

Q [By the Court.] Do you know whether you did
or not?

A 1 believe I did not; to the best of my knowledge
I didn’t send him personally to work, because the order
wes at that time to go personally or send a note ; that
wes the order from McAndrews, that no stationary tore-
men should employ any man.

10
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Q Did you go with James Burns to the foreman ad
tell him to put Burns to work ?

A No.

Q Have you ever told him to put James Burns o
work ?

A I never remember a bit about it, either going per-
sonally with him, or sending a note with him either.
-Q You spoke before about having had a conversa-
tion with Burns the day he got killed, or about te
time ?

A It was not perso ally with him ; there was 5ors
of them by the engine-house before they went down to
work ; that was previous to the accident, the same ever
ing of that day; they had a rough conversation inside.

Q Who was he talking to?

A I couldn’t exactly say; they were all talking to-
gether, and the word was spoken reflecting upon things,
and one thing or another in a jest; one would say,I
wouldn’t insure my life for a centand go to work in this
tunnel; something to that effect; and I stepped in ad
I says, young men, rough conversation is not very prop-
er or appropriate here before you go to work; any men
that don’t want to go to work there is no compulsion
about, you can go outside and not go to work; thenI
walked away.

Q Who made the rough remarks ?

A When I was on the street they were standing ina
row, about the length of the boiler around in a double
file ; this man James Burns stood pretty near the door,
near to the engineer’s place, and the reason I took natice
of him was, he had a long clay pipe, a new pipe, and I
asked one of the men who he was, and he said his name
was Burns.

Q Tell us what he said ?

A He said he wouldn't insure his life to go down the
work for a cent; I stepped in and said, if any man didn't
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Insider himself safe to go down he couklgo home, there
Las no compulsion about it.

Q What did he say ?

A He didn’'t make any answer at all.

Oross-examined by Mr. Sawyer.

Q Have you talked with anybody since you were on
[ttestand before about this particular conversation ?

A You are the first gentleman I conversed with after
getting off the stand.

Q Did you tell me about this testimony ?

A You are the first man that asked me about it.

Q Who else have you talked with about this particu-
lar conversation ?

. A T might have conversation with several of the men.
| Q Have you talked with MeAndrews about it since
you Were on the stand before ?

A Not about that very fact.

Q You have had a conversation with him about this
| retter ?

A I traveled with him yesterday afternoon, and
talked with him about it.

Q Did you tell him if you were called to the wit-
ness stand again yon would relate this conversation
nndimplicate Burns ?

A The only thing that I heard was that a young
nmEn, an engineer, said that he would prove that 1 had
said that MeAndrews said to me he didn’t care whether
themen were killed or not; that wasn’t so, anyway.

Q You say you didn’t know James Burns before
December, 1874 ?

A To identify the man as the person himself, I did
not.

Q Do you say you didn’t know James Burns till
December, 1874?
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A I never knew him to be the same James Burs
that got killed in No. 5.

Q Yon didn't?

A No sir.

Q Did you ever call him out of his house and tae
a conversation with him in the month of September o
October ?

A I don’t remember anything of the kind.

Q Do yon swear that you never went to Jaes
Burns’ house in the months of September, Odober,
November or December, and called him out to havea
conversation with him ?

A Not to my knowledge.

Q You swear positivey you never did ?

A Not to my knowledge.

Q Do you recollect a man calling with Burns ypm
you for employment in December ?

A There might be several.

Q Do you recollect James Burns calling on youfao
employment ?

A Idon’t know that the man ever asked me for
Work.

Q Did you ever hear the name of James Bums
called out in the month of December ?

A I might and might not; there is from oneto
eight hundred names ; I never took notice of the ranes.

Q You say you know he was discharged from No. I
2

A I heard the name, and that he was forbidden to
work on this tunnel; I didn’t know the man.

Q But you knew his name was James Burns ?

A Ididn’t know him personally.

Q Didn't you know a man by the name of Jares
Burns had been discharged from No. 2 ?

A 1 heard ofit.

Q When you had instructions not to employ hm
when you heard his name called, don’t you recall it?

A I had no acquaintance with the man at all.



175

Q Give us the names of some of the men that were
[thaeat the time Burns made this remark you have
testified to %

A We had a time-keeper for that purpose ; I kept
Lo calendar of the names except when he committed a
misdemeanor, then I would take his name.

Q Give us the name of another party who was pres-
atat the conversation you speak of t

A 1 could not identify the parties ; I just cameby;
just saw that the engineer and blacksmiths were there.

Q How long was you there %

j A Icouldn't tell you.

Q How long did it take \

A I couldn’t tell.

Q Give us what was said %

A It was rough, loud talk.

Q You singled out James Burns as the man who
spoke about insurance 3

A Generally when a man talks pretty loud you
tde some notice of him, and I asked one of the men
whothat was, and I think the time-keeper said to me
it was James Burns.

Q You say you didn't know he was to work in De-
cerber \

A I hadn’tthe least knowledge that he was to work.

Lewis Bragy re-called for defence.

Q Were you here when Mrs. Burns was examined
Ithis morning ?

A Yes sir.

Q You heard her evidence aboutgetting pay at the
office?

A Yes sir.

Q Have you any recollection about her story of
having paid her, or directing her to be paid, any wages 3

A Not the slightest. If any such thing had oc-
aurred as she mentioned I should remember it.

10

20



10

20

30

176

Q When you paid workmen, did you ever take re
ceipts for wages ?

A No sir.

Q Explain how you pay workmen ?

A Each man’s name was called off on the pay-roll
I called out the amount opposite his name, andth
paymaster would pay the amount due him.

Q If you paid the wages to the wife, did you t&(
a receipt ?

A No sir.

Q If you kept money back for board, when ya
paid the boarding mistress did you take a receiptfd
money paid for board ?

A Yes, when we paid board bills, we took resipts,

Q Do you remember Mrs. Burns having got py
for board ?

A No sir; Ithink sometime ago she did have soe
board bills in the office.

Q But you still have no recollection of ever paying
her any wages ?

A No sir, none at all.

Q Do you remember her asking you for wages \ 1

A I believe she came to the store one time aftertwi
husband’s death. Al I recollect is her coming toté
store and seeing her there; that is all I recollect in
reference to it. *

Q Had you any instructions from Mr. MeAndrens
to pay any wages for Burns ?

A No sir.

Q Do you remember who the time-keepers were &
No. 5in December, 1874?

A Yes sir.

Q Who were they ?

A One was Mr. Trusdell, and the other was M.
Hand.

Q How were they required tO get the timedf te
men ? >
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A They were required to go down the shaft twice a
day, or twice a night, and call off the names of the men
down there to see that the men were at work.

Q Did you permit the men to take the time with-
out going down into the shaft ?

A No sir; as soon as we discovered that he did
that, we discharged him.

Q It was against the rules \

A Yes sir.

Q Do you know whether James Burns had any
knowledge of the rule about keeping the time}?

A Idon’tknow ; I think he must have, as he was
aforeman.

Re-direct examination.

Q Who took the time of the men at No. 2 when he
wes foreman there ?

A Hand and Trusdell.

Q Did they take it by going into the shaft %

A Idon't know ; their orders weretogoin always ;
Mr. Hand always went in.

Q As soon as you discovered Trusdell, didn’t you
discharge him ?

A Yes sir.

Re-cross examination.

When was Trusdell discharged ?
About January, 1873.

After this accident %

Yes ; he was there at the time.

Were you present at any time when time was
taken ?

A No sir.
23
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Re-examined in chief.

Q The time was all turned in to you to be entered
on the general book ?

A Yes sir.

Q (By Court). What is there on the book to show
who are paid ?

A Their names are crossed.

Q (By Court). Where are those time-books o

10 18747

A We have got them at the office.

Q (By Mr. Linn). Why didn’t you bring them
here ?

A Ididh’t know you wanted them brought here.

Case closed.

DEFENDANT’S BEQUESTS TO CHAKGE.

20  The defendant requests the Court to instruct and
charge the jury as follows :

I.

a. This action is founded upon the allegation, that
Burns, the plaintiff’s intestate, had been hired by, ad
when he received the injury of which he died, was by
virtue of such hiring, engaged in the service of the
defendant; and without legal and sufficient evidence
of that allegation, no verdict in favor of the plaintiff

30 in this action, can be legally rendered.

h. That except as between parent and child, there-
lation of master and servant can be formed only by
contract, express or implied, between the employer
and the employed, and such contract cannot be made
without the consent of the employer, as well as of the
employee; and without the consent of the parties, no
such contract or relation can be formed.
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c That in this case there is no evidence whatever of
awexpress contract between said intestate and the
defendant, in or by which the defendant employed
sd for any purpose whatever after the
defendant discharged said Burns from work at shaft
No. 2

@ That if thejury believe that before said Burns
began to work at shaft No. 5, he was discharged from
thedefendant’s service by the defendant himself, and
notified by the defendant, that he, the defendant, was
unwilling that he, said Burns, should, at any time
thereafter, do any work on the tunnel the defendant
was then engaged in constructing, no contract of em-
ployment of said Burns by the defendant, to work in
or about said tunnel, can be implied without proof
that the defendant afterwards himself employed said
Barns, or knowingly consented to his being employed
on said work, or personally knew that said Burns
was working on said work; and after obtaining that
knowledge, without objection made known to said
Burns, permitted him to continue at work there.

e That after said Burns was discharged and notified
by the defendant to not thereafter work in or about
said tunnel, he had no right to accept work on that
tunnel from the defendant’s employees, on the defend-
ant's account, without the personal consent of the
defendant to his being again employed. And that the
fad that defendant’s time-keeper and gang boss knew
that said Burns was working in said tunnel, and did
not object to his doing so, cannot make an express or
implied employment by the defendant of said Burns,
because, without the personal consent of the defendant,
said Burns had no right to accept such employment,
nor without such consent had the time keeper or gang
boss the power or right to permit said Burns to work
on said tunnel; and their doing so, with or without

30
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collusion with said Burns, was a fraud upon the &
fendant, from which said Burns, or his personal repre-
sentative, can derive no rights, privileges or advantages.

f. That there is no evidence in this case which will
authorize thejury to find, or which will support a
justify a verdict finding that there was, at the time
when said Burns received the injury of which he ded,
an express or implied contract between said Burns ad
the defendant, by which the defendant hired or em
ployed said Burns to work for him in or about sd
tunnel.

I1.

a. That the defendant was under no legal obliga-
tion to his workmen to furnish more or different
means for letting his workmen down and taking them
up shaft No. 5 than he had therefor use for that
purpose, at the time when said Burns began to work
there, and when he received the injury complained d.
If any workman knowing, or having the opportunity
to see and know the means the defendant had provid-
ed for use in descending and ascending the shaft, wes
not willing to assume the risks of passing up ad
down the shaft by the use of these means, it was his
right and his duty to refuse to enter upon, or to quit
the defendant’s service ; and if knowing, or having the
opportunity of seeing and knowing what means the
defendant had provided to be used by the workmen in
descending and ascending the shaft, he voluntarily
engaged in working in that shaft, the law presumes
that such workman assumed and agreed to bear all
the risks to himself, of the use of those means,
that if, in the careless or negligent use of those means
by himself, or his fellow workmen, he was injured, he
has no claim upon his employer for compensation for
such injury.
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! That, in this case there is no evidence that said
Burns did not know before he began to work at shaft
jjo & and while he was at work there, all about the
mears furnished by the defendant for the purpose of
letting the workmen down into, and bringing them up
fromthat shaft, and the risk to be run in the use of
those means ; the evidence shows that he had ample
opportunity to know all about those means and the
risks Of using them; and without incredible careless-

ness, could not have been ignorant of them. The law, .

therefore, presumes that he had that knowledge, and
ahe with that knowledge, voluntarily entered upon
that work, he assumed the risks of that service, and
had no right of action ; nor has his administratrix,
against the defendant, for any injury he suffered from
the want of care by himself, or his fellow workmen
in the use of the means the defendant had provided.

c That the only duties and obligations of the de-
Ifendant, as to means for the workmen to get into and
out of shaft No. 5, was to see that such means as he
did provide for that purpose, had sufficient strength
for the service they were to be put to, and that, when
used as they were intended to be used, they would be
safe for such service ; but the defendant was under no
obligation to any workman in that shaft, to see that
his fellow workmen, in and about the shaft, exercised
all and every care or caution requisite to preserve
their fellow workmen from injury, and if thus neglect-
ed 0 to do, the defendant cannot be made liable in
this action for such neglect.

d. That it is proved and undisputed that the rope,
hook, buckets and the bails of the buckets used at
shaft No. 5, were of sufficient strength to, and did en-
dure, unbroken, the use to which they were put, that
upon the evidence in the case, it is proved beyond rea-
sonable doubt, and conceded by both sides, that the

30
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bucket on the occasion when said Burns was killed!
fell from the top to the bottom of the shaft, becauj
the bail of the bucket, at the time said Burns gif
upon it, was not in the hook. That if said bail had then
been in'said hook, as it could and should have bem
had said Burns and his fellow workmen then ad
there exercised due care and caution, said budket
could not and would not then and there have fallen;
and as said bail, according to the proof, was notin
said hook, because some of the fellow workmen o
Burns had then and there neglected to put it thee
and because said Burns and three of this fellow work-
men, then and there stepped upon, and put ther
weight on said bucket, without looking to see whether
said bail was in said hook (although the bail and hook
were directly before them, easy to be seen, and their
personal safety depended upon the bail and hook being
properly connected) it is demonstrated, that the fall-
ing of said bucket, and the death of said'Burns, wae
not caused by the negligence of the defendant, hut
were caused by the. negligence of said Burns and his
fellow workmen, in not exercising due care and @uw
tion in the use of the bail and hook, and therefore the
defendant is not liable in this action.

III.

That in order to render the defendant liable in this
action, if the deceased was hired by the defendant,
the plaintiff must have proved that the deceased, &
the time, and immediately before he received the
injury, was exposed to risks of which he was ignorant
when he engaged in work at that shaft,, and which, by
reasonable observation and attention, he] could nat
discover or reasonably expect, and of which the ce
fendant should have given him notice before he
engaged in that work, or before he was injured, ©
that in consequence of that to him unknown and ur+
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discoverable risk., he could have refused to engage in
that work, or, having engaged,'and quit, before he was
injured ; and as there is no evidence in this case, that
thedefendant was guilty of any such omission, con-
cealment or fraud, the plaintiff can not recover in this
suit.  If the last request is refused, then we ask that
ithe given, except and omitting the latter part, which
states, that there is no evidence in this case that the
defendant*was guilty, &c., and thatthe plaintiff cannot
recover in this suit.

CHARGE TO THE JURY.

Gentlemen of the Jury :—This case, like every
other case that is brought in a court of law, must be
determined according to the law and the evidence.
Human sympathy is all very well, and its exercise
often is commendable; a man who is destitute of it,
liardly fills his proper place in life ; but if there is
any place where its exercise is ill-timed, it is just here
where you and I are discharging our responsibilities.
Beside, that sympathy has very little value, except
where it is followed by practical results. The man
who sympathizes with the affliction of another, only
gives fair proof of it when he puts his hand in his
pocket and contributes toward the suffering. It is a
different thing, however, to put your hand into some-
body else’s pocket, and contribute to it; that is no
sympathy. Here you have simply to determine the
question of right between these parties, without re-
gard to any sympathy at all, according to law and
according to the evidence. If the evidence in the
cause, under the law, as it will be given to you by the
court, brings responsibility, then the question of how
umeh compensation—not that you shall pay to the
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plaintiff, but that somebody else shall pay to .her-
becomes a question to be decided by you upon prinj
ciples of prudence, common sense, and common j j
tice. But a few years ago, no action of this kind
would lie for any damages for such an injury. By
the common law, nobody could recover damages faJ
an accident which occasioned the death of another, ]
matter how much such death may have afflicted tham
or brought pecuniary loss upon them. But by ar
statute, and by a like statute in many States in thi
Union, provision is made now, whereby those wo
were interested in the life of the person, may, whea
they show that the death has been caused wrondfully,
as by negligence of another, recover such compensa-
tion for that loss as is equivalent to the interest which
that person had in the life of the one destroyed. Thet
is the effect of our statute now, and that is the edat!
to which a recovery in any case can be had ; andby
the statute a recovery can only be had where it coud
have been so, had the person injured not been killed,
but been in life, and brought the action himself. $
that the same rules thatgovern in determining liability
in the case of a "man bringing an action agands
another for an injury to himself, he being in life!
govern in trying a cause like this. The action id
based upon the claim that the defendant was negi-
gentin his duty towards the plaintiff’s intestate, by
which negligence the death of the intestate was ausad

The administratrix of James Burns is the plaintiff
here, and she claims in the suit against McAndrews
for the injury alleged to have been caused by te
negligence of the defendant in maintaining machinery
at shaft No. 5, on the tunnel of the Delaware, Lacka-
wanna and Western Railroad Company, and which
negligence caused his death, alleging that he, at the
time, was the servant of the defendant, and received
the injury which caused his death while in the pa-
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formance Of the service in which he was employed.
Thet is the claim.

The first question, gentlemen, that meets us in this
& and upon its threshold, is the question whether
therelationship of master and servant existed between
thedecedent and the defendant, and this is a question
o fact, to be settled on the evidence by the jury. If
Buns was a mere intruder, or volunteer, or there on
thiswork by any fraud upon the defendant, the de-
fendant then owed him no duty; he was not as to him
insuch case bound to furnish anything, and the plain-
tiff would have no ground of recovery at all, or for
ayinjury but a wilful injury. If he was there by
fraud upon the defendant, or if he was there as a mere
volunteer and intruder in this work, the defendant
oned him no legal duty, and there would be no right
dfrecovery.

The relationship of master and servant is one exist-
ingin contract; on the one part an agreement to hire
adto pay for services, on the other to serve the em-
ployer for pay. Itis not in all cases by express con-
trad ; the law will oftentimes imply such contract
fromexisting facts and circumstances. If the work
and services are, rendered at the request of the party
towhom they are rendered the law will imply promise
to pay for the services, thus by implication the law,
you see, completing the contract. This request may
dtenbe implied, and usually is so when the master
accepts and appropriates the benefits and the products
o the services; where he receives, accepts and appro-
priates to himself, although there may have been no
actual request, the law will imply a request on his
partin the performance of the services, and thus com-
plete the contract by implication. It is true, gentle-
men, that consent is of the essence of all contracts.
Consent in the absence of fraud of an authorized
agert, or the consent of an authorized agent in the
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absence of fraud is the consent of the principal. There
can be no consent without knowledge. This is a truism,
self-evident as a proposition, that a man cannot consent
to a thing that he does not know. But, in the compli-
cations of business, men oftentimes do and are obliged
to act by and through the.;agency of others, and the
rule is that knowledge of the agentis knowledge of the
principal. Where you authorize another to hire a men
in your employment, and that other, acting as your
agent, engages with such person—engages with a man
to serve—although you may not know it, having s
your agent in motion, you are nevertheless chargeable
in law with the knowledge of it, because that agent
knew it, and you had authorized him to act. In this
case, if Brown was authorized by the defendant to em+
ploy men upon this work generally, and in the exercise
of that authority he employed this man and set him
to work, there is knowledge, and there is an express
contract, because what the defendant did through his
agent in law he did himself, and the knowledge that
his agent had, that this man was employed upon this
work, is the knowledge of the defendant. Now, gen-
tlemen, fraudulent collusion with another’s agent, =
if Burns in his lifetime had entered into a fraudulent
collusion with the agent of McAndrews, knowing that
McAndrews himself would not employ him or have
him in his service, but by fraud and with intent
deceive McAndrews an arrangement like this was made,
that would make it a void arrangement and he could
not be regarded as his servant. But that must ke
proved. Fraud can never be guessed at—never be
presumed—it must be proved.

Now you look at all the circumstances of this @se
because this question, as properly said by the coun-
sel, lies at the very threshold—on the very borders of
this case—and unless you find as matter of fact that
the relation of master and servant existed between
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Burns and the defendant, this case is at an end. It
isonly when you are satisfied from the evidence before
you, that the relation of master and 'servant existed
between them, that you go to the other branches of
thecase ; and you have a right, gentlemen, to take in-
to account all the circumstances that surround this
& in determining this question. Burns it is true is
not here to testify ; the testimony that comes to you
onthe part of the defendants upon this point is testi-
mony that you may believe to be somewhat stimu-
lated by interest that surrounds the case, the interests
o the defendants ; that you are to look at and weigh
it and give such weight to the testimony as you in
your judgment think it honestly deserves. You have
aright to look at the fact that his name appeared for
atime on the books, and that he was regarded as one
of the employees and was paid as such, at least once,
I think the evidence is. You have a right to take in-
to account the witness’ testimony, who said he was
present when Brown set him to work; also the fact
that after the death of Burns, as testified to, some-
body acting for the defendant settled with his widow,
although she had not then the legal right to enforce
the payment of the money ; yet you are to judge
whether that is not, with the other circumstances, evi-
dence going to show that this relation did exist. If
you find it did exist, then you proceed to the other
branches of the case; if you are not satisfied from
the evidence that the relation of master and servant
existed between them, that ends the case. Suppose
you find that such relation existed, and that James
Burns was in point of fact the servant of the de-
fendant, and he received the injury which caused his
death while in the performance of the service in which
he was employed. There seems to be no question as
tothe fact that Burns with others fell down this shaft
andwas killed. If he was employed by the defendant
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lie was killed while in the service of the defendant
because his legitimate employment, if he had ay
there, was working at this shaft.

Now to entitle the plaintiff, as his administratrix, to
recover at all in this case you must be satisfied by the
evidence that the defendant was negligent, in at, o
omission, in the performance of some duty which he
owed to the intestate by contract or other legal obli-
gation, and that such negligence—that is the negi-
gence that you shall find—was the proximate cause o
the injury. It would be valueless as matter of proof
in a case like this to say that defendant was negligent
in some outside matter that had no relation to the
cause of death. The negligence for which a manis
answerable in a suit is that negligence which produces
the injury, and that only. You cannot make up a
general account of a defendant’s carelessness and then
hold him responsible for an accident that happened;
the actionable injury must be by reason of sore
specific careless thing. The only inquiry on the ques-
tion of negligence, in a suit like this, is as to the par-
ticular negligence which caused the injury; and in
that the proof must sustain the fact of the negli-
gence. Now the relation of master and servant is at-
tended with responsibility and obligations somewhat
different from those between mere strangers. Such
relations exist by contract between the parties, and a
part of the contract is that the servant, or employee,—
and I use the words master and servant for conve
nience, gentlemen, as you will understand,—and that
relates to all kinds of employment, a part of the con-
tract is, that the servant, or employee, on entering the
service, takes upon himself and assumes, in considera-
tion of the compensation to be paid to him, all the
ordinary and usual risks of the employment in
which he engages, whether they are more or les
dangerous; and among these risks is that of injury
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which may arise to him from the negligence of his
flow laborers engaged in the same general service
with himself, while they are so engaged. And the
mester on his part engages to employ competent and
trustworthy servants in the performance of the work
tobe performed, and to furnish for their use, in the
performance of such services, suitable, proper and
relatively safe machinery, means, appliances and in-
strumentalities to be employed and used in the service
inwhich they are engaged, and also to maintain them
insuch condition while they are in use ; and that means
this—wbere means and machinery orinstrumentalities
aenecessary in the work, and the master undertakes
toprovide them, they must be of the character I have
stated; if he does not undertake to provide them at
dl, why the servant knows that that duty is not as-
sured by the master, and he may either leave the,
sanviee for want of proper material, or, if he so con-
trad, may provide them himself, and when he provides
them himself of course he would be answerable for
the consequences of any mistake he makes ; but where
the master undertakes to furnish the machinery the
lawholds him to the responsibility of furnishing the
materials and means of the character I have stated.
And these are, gentlemen, the terms of this contract in
respect to the question of negligence and injury. They
aeterms, it is true, not expressed generally between
the parties orally, but they are terms implied in the
law, and they are equally binding upon the parties as
if they had been disclosed one to the other in the
most solemn manner. The relative rights and duties
of the parties depend upon these implications of law;
and it is in the light of these terms that we are to
determine the rights and duties of these parties. And
itis necessary that we should understand what respon-
sibilities the injured servant has assumed, what
injuries or risks of injuries he has engaged to bear,
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without claim for redress or compensation from thl
employer; and it is also important to know whatdutiel
and responsibilities the employer has assumed tonad
his employee, in order to determine whether he tes
been negligent in the performance of such duties.
Now the rule, gentlemen, is that in the performance
of duties of this sort, ordinary care and prudence is
to be exercised. That means such prudence as anan
competent to do the work he undertakes, suffidently
informed of its requirements in the transaction of te
business, as a prudent man—where the safety of lifeis
concerned, regarding such safety—would and shoud
exercise. In this case, if McAndrews used due @e
and diligence in the selection of the co-laborers
Burns, and of that there seems to be very little qes
tion that can come in this cause, and also the se
care in providing and maintaining for use suitable ad
proper machinery and means for their work, thatisal
the law required him to do, and for all risks ouside
of that Burns assumed to bear the responsibility. I
will repeat, if McAndrews used due care and diligence
in the selection of the co-laborers of Burns, and de
care and diligence in providing and maintaining for
their use suitable and proper machinery and nmeas
for this work in the shaft, and for raising and lowering
the men, he did all thejlawaequired him to do, ad
for all risks outside of that Burns assumed to bear the
responsibility. If McAndrews did this, he was &t
negligent. To find him negligent, you must be sis-
fied from the evidence that he failed in the performance
of the duty which he assumed toward Burns by virtue
of this employment. Now it is alleged that he neg
lected to provide and maintain suitable apparatus far
lowering the employees into the shaft where ther
duties called them. This is a question of fact also for
the jury. The duty imposed upon the defendant wes
the exercise of reasonable care in providing and main-
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Staining Suitable and proper apparatus for the use of
themen, and the question in this case is, did he do
this \ There is no doubt of the fact that the bucket
fell, and that Burns and three men were killed. The
[question iS, was this an accident beyond reasonable
human control, or was it the result of the defendant s
negligence in failing to supply suitable apparatus,
or Was it the result of the carelessness of the men
[themselves in using suitable apparatus 1 Pre-
cisely how this injury arose I suppose it is almost
impossible, at least exceedingly difficult, to be as-
sured of. There seems to have been no want of
strength in the parts of the machinery that were
provided ; nothing that was there that properly
belonged to the apparatus was broken ; the hook was
sound, the bail was sound, the rope maintained its in-
tegrity, it was notbroken, butin some way this bucket,
which had carried down four men just previous to the
accident, returned attached to the hook, and it was
held in position some way by this machinery, so that
to appearance, atleast, it was in fit condition and shape
formen to step upon and return down the shaft. And
it was attached in such a way and with such degree of
tenacity, that it was able to support three men and a
boy before it fell, and before decedent got on it, and
yet I think we all agree in this that it could not have
been hooked. ePrecisely how it was attached, by what
arrangement this deceptive appearance was taken on
by this machinery, it is perhaps very difficult to tell;
and it may become a question in this case, whether it
was one of those unforeseen and uncontrollable disasters
which no human foresight could guard against, or
whether it was the result of carelessness or negli-
ligence in furnishing appliances which could get
in such deceptive shape. Now, several ways have
been suggested by which this accident may have hap-
pened, by which this deception might have been taken
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on. Itis suggested that a slight cord that was tied
across the bail of the bucket, was that in which tie
hook caught and that raised the bucket. Could thet
hold three men and a boy without breaking % It ws
testified that it was a single strand. It seems to ne
that that is not satisfactory. Itis suggested again thet
it might have been upon the point of the hook. &
seems to me that from the jar that would result from
the drawing it up a distance of 70 feet, and especially
from three men stepping on it and stepping off it, it
could never have been poised on the point of that hook;
that it wasunhooked is abundantly clear ; how it wes
held precisely may not be so clear. It has occurredo
me as one of the theories as to the means by which it
might have occurred, that the hook was properly
hooked in the bale, and descended with the bucket
and touched the bottom, and the hook may have did
down from its position, and then it may have comeuwp
wedged in the bail in this way [Court illustrates with
a small hook and bail], because an examination of the
hook shows that in the major bend there is greater
width than there is between the points and the main
shank of the hook, and then it might have held there
because there is a difference of at least one-eighth o
an inch in the width, and it might have been sufficient
to have carried the three men down had not the bail
sprung open, breaking the string on the bail, and al-
lowed the hook to escape. That seems to me to bethe
most plausible theory of the accident. That involves
the question, perhaps, of the string being there; andit
seems to me so far as that string is concerned, if placed
there by the men who were engaged to do this work,
either the top man for his convenience, or the
men below, if done by them, unless it was a part
of the appliances placed there to fill the place of sore
other necessary thing ; the fact of the string having
been put there is not a fact for which this defendant
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could be chargeable ; because if the accident resulted
by the negligent act of a fellow servant, as I said
before, each servant assumes the consequence of the
negligence of the other servants ; I mean if it was not
there to supply the place of some other thing that
you might regard under the circumstances as being a
necessary part of such an apparatus, and that should
have been placed there by a man exercising ordin-
ary care and prudence for the safety of the men,
whether that is so or not, would be a matter very
much of fact for the jury. There is no doubt at all
that the appearances deceived these men ; and while it
istrue, as stated by counsel for defendant, thatit is a
rule, that unless men in the use of machinery like this,
especially with the risk and peril that is before them,
exercise ordinary care and prudence in examining into
its condition when in use, a recovery cannot be had ;
yetit is only the exercise of ordinary care and pru-
dence, suited to the circumstances of the situation,
however, that is required of them, because to some
extent, at least, they have a right to presume upon
the defendant, or the party who is supplying the ma-
chinery—they have a right to presume upon the belief
that he has performed his duty; but a plain patent
risk, or one that in the exercise of ordinary prudence
could be observed by one using machinery, would be
such a risk as the person receiving an injury from its
use would be answerable for himself. The law does
not permit any man to be Careless in the exercise of
such duties, and then hold others responsible; each
man must be in the exercise of ordinary care and pru-
dence, in order to hold others answerable for negli-
gence.

The complaint is in substance that the ma-
chinery was defective and dangerous, in that it
allowed of so dangerous an adjustment, and
was liable to it and could not be guarded against
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by ordinary prudence of the men. The claim is
that the hook should have had. a guard on it, or if
not, that the bail should have been so arranged that
it required not the string or any other appliance ino
which the hook might be caught, and thus deceivetre
men by the possibility of its being insecurely suspend-
ed from the rope. This is in substance what I under-
stand to be the claim of fact by the plaintiff. Nowit
is clear, that with the best of all machinery that yon
may devise, there are possible difficulties, possible
shapes in which, and out of which, injuries may arse
which ordinary care or the greater care cannot guard
against. Injuries arising in that way are to be regard-
ed as accidents beyond reasonable control. For such
accidents nobody is answerable ; no one is answerable
for unavoidable accidents. Every man is answerable
for his negligence in the performance of his duty where
accident arises, unless the party receiving the injury
had knowledge of it and disregarded it, and took the
risks upon himself. The question becomes quitea
narrow one in this case, upon this subject of liability,
as to whether the defendant exercised ordinary are
and prudence in the supplying of the machinery,
whether it was such as a reasonable man, having ordi-
nary care for the men employed, regarding their life
and the risks that they encounter—whether it was such
as such a man would furnish. A man is not obliged
to make any unreasonable effort, nor to exercise any
special skill in providing such appliances ; heis bound
to the exercise of ordinary care, prudence, and-skillin
providing machinery, having reference to the dangers
that are assumed by the parties who use it. Whenhe
has gone to that point he has discharged his legal duty,
and is not responsible for consequences that come after
it; but that duty he must perform. It is always a
question of fact, orin this case, at least, it is a ques-
tion of fact to be determined by this jury upon the
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evidence in the case, whether this machinery as it was,
was reasonably sufficient to perform the service for
which it had been designed, and how far, in its supply,
the exercise of ordinary care by the defendant is appa-
rent in its condition as it appears there in the shaft.
Thereis evidence in the cause, and that is for the jury,
that the guard on this hook had been ordered by the
defendant, and that as arule guards had been provided
farthese hooks ; and you will recollect what is testified
by the witnesses as to the reason why that was done,
adyou will consider whether the same reasons that
moved the parties in putting this guard on in order to
prevent the bucket from slipping off when they were
dipping water, do not also obtain with reference to the
carryingof men up and down this shaft. These guards
may or may not, in your judgment, have been a neces-
sty, and on that point the Court say to you that if you
regard them as. a necessity, as reasonably necessary,
inthe exercise of the kind of prudence and care that
I have mentioned, to have been there, thatthey should
heve been supplied by the defendant in the exercise of
suchcare, thenit was the duty of the defendant to seethat
they were supplied, and to see that they 'were con-
tinued there ; to exercise ordinary care and prudence
o see that they were continued there in use, and it
would not be a sufficient excuse for their discontinu-
ane that some of the men objected to their use. The
objection to the master of some of the men to the use
o an appliance that is reasonably necessary to be
there, would not excuse the master as to others from
the performance of his duty to those others. His duty
wes, if you so find, notwithstanding some may have
objected to the inconvenience of having them there—
his duty as to others who did not object, was to have
them there so that they could be used if they were
necessary to be used. But if they were not reasonably
necessary for the safety of these men, if such guards
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as these were not reasonably necessary for the safey
of these men, although the defendant had adaed
them there, he would not be liable. What hedidin
ordering them may be some evidence of what is nees-
sary ; butif you should find that the machinery ad
appliances were sufficient without them, although he
had ordered them there, and they had neglected to put
them on or use them, there would be no responsibility
on the master, even though the accident may have hap-
pened from their absence. But if in your judgmentit
was necessary in the exercise of ordinary care ad
prudence that the guards should have been there upon
those hooks, or supplied for the hooks, and either he
or his men failed to have them there, and the injury
resulted from that cause, there would be a liability.

I have said that the employees had a right to sup-
pose that the arrangement they found there for raising
and lowering them was reasonably safe for its purpose,
if nothing appeared to show it otherwise, because it wes
the defendants duty to supply such, and to exercise
care in keeping and maintaining them during all the
time of the services ; and if he knows they are other-
wise than safe—and knowledge of his agent is knowl-
edge of the principal—if he knows they are otherwise
than sale and secure, or in the exercise of proper ae
ought to have known or might have known that they
were insecure, he fails in his duty, and is re
sponsible for accidents resulting therefrom, un-
less it appears that the intestate was negligent
in the use of the means provided, in such way
that the injury would not have happened to him had
he not been so negligent. The doctrine is well estab-
lished that, where one seeks to recover for an injury,
upon the alleged negligence of another, himself must
be free from contributory negligence. If heis not o
but is himself negligent, and in such way that thein-
jury would not have resulted to him but for his oan
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nedligence, there is no right of recovery. And this
principle applies here in this case. If in any way in
thense of this machinery, even though it was insuffi-
dent for the purposes for which it was intended, even
though you should find the defendant had not done
his duty, if Burns had during the time been negligent
himselfin such manner that he contributed to the in-
jury, then there would be no right of recovery. Butif
theappliances were insufficient, and the other agents
ad servants acted negligently, although in some
@, as I have said, a servant takes upon himself the
risk of the negligence of his co-laborers, yet in this
&= if the defendant himself ,were negligent in pro-
viding the means as he should have provided them,
and the negligence of other servants than Burns, has
contributed toward the injury, that would not save the
defendant; he would beliable, even though others wer

negligent and contributed, so that if the defendant
were negligent in providing the proper and safe ma-
chinery, and injury resulted therefrom, although the
carelessness of other servants may have aided in the
injury, the defendant would be, nevertheless, liable.
Negligence of the defendant cannot be excused, be-
ause others by their negligence aided in causing the
disaster. But if the machinery was in itself reasona-
bly sufficient, or such as a prudent man, who under-
stood the necessities of this work, and the usual requi-
sites for the safety of his men in the exercise of ordi-
nary care and prudence in providing for their safety
would furnish, it would be a compliance with his legal
duty, and to hold him responsible, would be injustice.
If the carelessness of the servants—and this I have
spoken of before—if the carelessness of the servants
wlio were engaged with Burns in this work, the top-
man or other men at the bottom who were employed
there—the defendant being free from it,—if their care-
lessness caused the injury, there can be no recovery.
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Another question has been raised and discussed in
this case, and it is proper for the Court to refer toit
If defective machinery is used by [men in the employ
of another, and such defects are open and visible, ©
that with the exercise of ordinary observation the party
using it could see the defects, and he still continues o
use them, in presumption of law he takes the risk o
the accident thatresults from that. But they musthe
such defeets as in the exercise of ordinary care ad
prudence a man can see ; if latent or hidden, and such
as the master, in the exercise of his duty, ought
have provided against, the servant cannot be charge-
able with the consequences if injury result from such
latent, hidden defects, or such defects as cannot be ob-
served by ordinary foresight and sagacity. There is
proof in the cause that the defendant had these clevises
for the hooks, and that he ordered the superintendents
and other employees to supply them, and they wee
broken. If it was necessary to have these supplied at
all—and that is a question for the jury—if it wasa
duty properly chargeable upon the defendant, although
the defendant ordered it to be done and directed his
superintendent and agents to do it, if they did notdo
it, this, although the negilence of servants was not
such negligence of servants as a servant injured, in
contemplation of law, assumes when he enters into
service; he is not to be held as taking the risks result-
ing from the negligence of servants who are in the
discharge of a duty which is devolved upon the em
ployer ; in that they are his agents, and the duty that
is to be performed by him he commits to them. To the
extent they are negligent in the performance of the
duty devolved upon him, just so far is he himself an-
swerable for their negligence, and the servant is not.
So that if a duty in respectto this devolved upon the
defendant, and that duty was committed to his ser-
vants, his superintendents, any one under him, to
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perform, and they were negligentand failed to perform
that duty, that is a matter for which he must be
answerable; it is not a risk the other servants assume
tobear. If the superintendents did their duty as they
were directed—if yon should regard that as a part of
the duty of the defendant—if they did this duty—if
they supplied these things to the men so that they
could use them if they pleased—if they had them there
touse and they neglected the use after the master had
done his duty in supplying them, the master cannot
beheld answerable, because he has performed his duty,
ad it would then be by their own carelessness that
injury arose. The duty of the master is to supply
them; he is notbound to stand there and see that they
ae used; the men whom he employs must exercise
their senses in protecting themselves from injury ; the
best that he could do, and all the duty that the law
@sts upon him is to see that the necessary appliances
aethere and in their places. If the men disregard
their use, or will not use them, he cannot be answer-
abefor that, and ought not to be.

It seems to me that I have touched all the matters of
lawthat are raised in the case, and it comes about to
this: whether the false adjustment that took place on
this occasion between the bucket and the hook, and
which caused the death of these parties, was from a
defectinherent in the appliances themselves, and one
which should have been guarded against by the master
in the exercise of ordinary care for the safety of his
menunder the circumstances, or whether it was owing
to the carelessness or negligence of the intestate or
other servants in the handling of the machinery pro-
vided? Or, again, was it an unavoidable accident?
If you should find that the defendant had failed in
providing the necessary means for the safety of these
men, and that there was no neglect on their part in
their use, then there would be responsibility in him.
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If the decedent was negligent in the nse of proper ne-
chinery, so that his death was the result of it; orif
other servants with him were negligent in the use
proper machinery, so that his death was the result
it, there could be no recovery here. If the defendant
was negligent in providing proper machinery, although
the accident might in part have been caused by te
negligence of othersthan Burns, that would not hindera
recovery. If the cause of the injury was the negligence
of the defendant in respect to this-machinery, ad
was of such a character as wasopen and observable by
common observation, although not such as you would
think he was required to furnish, and the decedent
had means of seeing it and knowing it, and did nd
exercise his own senses, but was careless and impro-
vident about it, then there could be no recovery; but
if he was in the exercise of ordinary prudence, ad
the machinery furnished was not such as should hawe
been furnished, and death resulted from such neglect,
then there would be a right of recovery. You take
this case under the rules the Court have given you ad
determine whether there is responsibility.

The question of damages is one upon which the
rules are perhaps more indefinite than in any dher
class of cases. The jury cannot give damages ad
libitum ; but it is very much a question for the jury
where there is recovery what the damages should be
in cases of this sort. It is to be determined by you
upon this question, however, what the loss of the life
was to the widow, or the representatives of the de
ceased,—what the loss of the life was to those who
had an interest in his life, either by right or other-
wise. It is not all that a man earns surely that they
have an interest in, or what he could have earned in
his life. A man earns, and he is entitled to live of
his earnings. A man like Burns—a laborer—had o
live out of what he earned; and those who were m
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terested in his life, were interested certainly not be-
yond the excess of what he conld earn over what he
required for himself. It is not a question how much
will support this widow, or this child; but it is a
question, so far as yon are able to settle it, how much
they would have gained pecuniarily from him had he
lived; and in the best way that you are able to you
ae to get at the solution of that question. It is
to be purely compensation. It is not to punish
anybody, or to teach lessons; it is purely to make
up the money loss, as near as the jury can do it,
that the party suffers by reason of the death of the
decedent. And, as well suggested by counsel for
the defence, it would not do to take the amount that
aparty would give each year of his life to his wife
and his children, and make the sum of that the
amount of your verdict, because the verdict is an
amount in the present. Now there are some rules in
some of the courts, and are reasonably close mathe-
matical] rules, by which the present value of an an-
nuity, or yearly sum, can be ascertained. The law of
this State has never yet declared that to be a rule for
estimating damage in these cases ; but it is a rule that
some courts adopt, and a knowledge of it may not be
objectionable here: it does not bind this jury. I
think this man was thirty-three years old. Now un-
der the rule as to annuities, about $1,250 gives $100 a
year for the chances of life that a man of that age
would have—that is a $100 a year for this woman and
child as long as by the ordinary chances of life Burns
would™ have lived — would be paid for by a present
sum of about $1,250; double that yearly sum would
bedouble that amount and proportionately in either
direction—$1,250 about represents $100 a year. I
mention that as the only rule that I know of having
any claim to mathematical accuracy that is ever ap-
plied for the determination of these questions. It is
26
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not a rule, however, to govern yon. Yon decide ths

matter according to the best judgment that yon @an

bring to bear upon it in view of the rule, that it is

be only compensation, and the compensation is toke

for the loss that the widow and those having anin
e terest in his life suifer by his death.

Now, gentlemen, to recapitulate what I have said:
The defendant’s duty was to exercise reasonable
care and diligence in providing and maintaining

10 suitable machinery and means for the lowering ad
raising of employees in the shaft, such suitableness
having reference to the circumstanees of danger attend-
ing the situation, and he is answerable for negligence
in this regard as well as the negligence of his servants
charged with this duty for injury which results there-
from. Plaintiff% intestate was bound to exercise rea-
sonable care and diligence in the use of the machinery
furnished, whether suitable or otherwise, for the
purposes; and if his own negligence contributed to the

20 injury in the use of the machinery actually in e
there, the plaintiff cannot recover. The plaintiff must
prove the negligence of the defendant and the resulting
injuries, and also that the risk by which he was in-
jured was not one of those which was incident to his
employment, and for which he agreed inlaw to assume.
If neither party were in fault, but the accident wes
beyond all control of reasonable care, the plaintiff
cannot recover. If the machinery was dangerous ad
imperfect, and intestate knew it, or in the exercise of

30 ordinary care and diligence might have known it, then
the plaintiff cannot recover. If the defendant exer-
cised by himself, or his servants or agents, the ordinary
care and diligence in furnishing suitable machinery
for raising and lowering the decedent and others in
the shaft, and keptthem in proper repair, he performed
his duty, and the plaintiff could have no right of re-
covery. If the defendant,was negligent in providing
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proper machinery for the purposes stated, and did not
keep it in proper condition and repair, or his agents
aremployees charged with this duty were thus negli-
gent, and the injury resulted therefrom, he would be
liable, although the carelessness of other workmen
than deceased in the use of this machinery contributed
tothe accident. If the injury resulted from the care-
less use of proper machinery by decedent or his fellow
workmen, the defendant is without legal fault, and
the plaintiff cannot recover.

The defendant, through his counsel, prays that an
exception may be allowed to the Courts, refusing to
charge propositions eand/, under head I, and prayed
that its exception might be sealed, and it is sealed ac-
cordingly. M. M. KNAPP, J. [I.s.]

The defendant, through his, counsel, prays that an
exception may be allowed to the refusal of the Court
to charge the proposition contained under head II, ex-
cept so far as charged, and prayed that its exception
might be sealed, and it is sealed accordingly.

M. M. KNAPP, J. [I.s]

The defendant, through his counsel, prays an ex-
ception may be allowed to the refusal of the Court to
charge the request contained under head III, and
prays that the exception may be sealed, and it is

sealed accordingly.
M. M. KNAPP, J. [i.s.]

The defendant, through his counsel, prays an ex-
ception may be allowed to that part of the charge of
the Court, in which the Court instructs the jury that
where the master undertakes to furnish machinery he
must furnish sufficient and suitable machinery for the
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purposes, and prays that the exception maybe sealed,
and it is accordingly sealed.;
M. M. KNAPP, 1. [I.a]

The defendant, through his counsel, prays that an
exception may be allowed to so much of the charge of
the Court as instructed the jury that it is a question of
fact for the jury, whether the .defendant furnished
suitable appararatus for lowering the men, and prays
that an exception may be sealed, and it is sealed ac
cordingly.

M. M. KNAPP, J. [I.s]

The defendant, through his counsel, prays that an
exception may be allowed to so much of the charge of
the Court, as instructed the jury thatif the jury regard
the guards on the hooks as necessary to have been
there, it 'was the duty of the defendant to provide them,
and to see that they were continued there, and prays
that the exception may be sealed, and it is sealed ac-
cordingly. M. M. KNAPP, J. pn.sl]

The defendant, through his counsel, prays that an
exception may be allowed to so much of the charge of
the Court as touches the question of damages, and
prays that the exception may be sealed, and it is sealed
accordingly. M. M. KNAPP, J. p.s]

The Court. All these exceptions are subject to the
language of the Court.



John McAndrews,
vs.
Mary Burns, In Error.
Administratrix, of James

Burns, deceased.
ASSIGNMENT OF ERRORS.

Afterwards, that is to say, on the day of March,
inthe year of our Lord eighteen hundred and seventy-
six, in the Court of Errors and Appeals, comes the said
John McAndrews, by
his attorney, and says that in the record and proceedings
aforesaid, and also in the matters recited and contained
in the said Bills of Exception, and in the verdict and
judgment aforesaid, there is manifest error in this, to-
wit:

1 That the declaration aforesaid, and the matters
therein contained, are not sufficient in law for the said
plaintiff to have her said action thereof against the said
John McAndrews.

2. There is manifest error in this, to-wit : That the30

said Justice before whom the said issue was tried, at
the trial of the said issue so joined, between the parties
aforesaid, when John Ryan, a witness called by and
Buforn for the said plaintiff was giving his testimony,
notwithstanding the objection of the said defendant,
was by the plaintiff asked, and by the said Court
permitted to answer, this question : “ Do you
know what kind of hooks there were iu use at the

other shafts upon this tunnel, whether they had clevises

or.clasps on, or whether they were hooks like that?” 40
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whereas, by the law of the land, the said plaintiff should
not have been permitted to ask, nor the said witness to
answer the said question.

3. There is also manifest error in this, to-wit : after
the said plaintiff had closed the testimony offered by her
to prove and maintain the said issue on her part, and
had rested her oase on the said testimony, the said de-
fendant, by his counsel moved that the said plaintiff be
called, which motion the said Justice denied, and refused

10 to non-suit the said plaintiff, as is mentioned in the said
bill of exceptions in that behalf; whereas, by the law of
the land the said J ustice should have granted the sad
motion and non-suited the said plaintiff, because the said
plaintiff had not proved any facts sufficient to make the
defendant liable in the said action.

4. There is manifest error also in this, to-wit: That
the said J ustice, on the cross examination of Galen V, Ad-
ams, a witness called by and sworn on behalfof the said
John McAndrews, notwithstanding the objection of the

20 said defendant, did permit the said plaintiff to ask, and
did require the said witness to answer this question

Were you addicted to the excessive use of intoxicating
drinks during the time you were employed by McAndrews
on this work, whereas, by thelaw oftlie land the said ques-
tion should not have been permitted to be asked, nor al-
lowed to be answered.

5. There is also manifest error in this, to-wit; That
the said Justice, on the trial of said issue, on the cross
examination of Galen B. Adams, a witness produced by

30 the said plaintiff in error, permitted the said plaintiff
bOlow to ask, and required the said witness to answer,
this question : uw Did you occasionally, while thus em-
ployed, indulge in the wuse of intoxicating drinks ?”
whereas, by the law of the land, the said question ought
not to have been *asked, nor required to be answered.

6. There is also manifest error in this, to-wit: That
the said J ustice, on the trial of said issue, notwithstand-
ing the objection of the said plaintiffin error, on the ex-
amination of the said Mary Burns, who was testifying in

40said trial in her own behalf, permitted the said Mary
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Burns to be asked, and allowed her to answer this ques-
tion: “ Was you paid for the wages earned by -your
husdand from the first of December up to the time of'his
death ?” whereas, by the laws of the land, the said
question should not have been asked nor allowed to be
answered.

7. There is also manifest error in this, to-wit: That
the said Justice before whom the said issue was tried,
on the trial of the said issue, notwithstanding the objec-
tion of the said plaintiff in error, permitted the said 10
Mary Burns, by her counsel, to put one John J. Ryan, a
witness called, sworn and examined on behalfof the said
Mary Burns, and required the said witness to answet
this question ; “ Was there any one before this accident
hired to remain at the bottom of shafts to hook on the
buckets, or to see to them after the miners came down ;
whereas, by the law of the land said question ought not
to have been asked nor answered.

8. 'There is also manifest error in this, to-wit: That
the said Justice, on the trial of the said issue, notwith-20
standing the objection cf the plaintiff in error, permitted
the said Mary Burns to put to Patrick Gilroy, a witness
sworn and examined on said trial on behalf of the said
Mary Burns, and required said Gilroy to answer this
question: “What do you know about Biown hiring
Burns ?” whereas, by the law of the land, said question
ought not to have been asked nor answered.

9. There is also manifest error in this, to-wit: That
thetestimony of each side having been closed, and the said
parties respectively having rested the cause, the said plain- 30
tiff in error, by his counsel, requested the said Justice,
before whom the said trial was had, among other things to
charge the said jury “ that after said Burns was discharged
and notified by the plaintiff in error to not thereafter
work in or about said tunnel, he had no right to accept
work on that tunnel from tbo employees of the plaintiff
m error on account of the plaintiff in error, without the
personal consent of the plaintiff in error to said Burns
being again eroploved;” and that the fact that the plain-

tiff in error’s time keeper and gang boss knew that the”?
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said Burns was working in said tunnel, and did not obi
ject to his doing so, cannot make an express or implied!
employment of said Burns by the plaintiff in error, bel
cause without the personal consent of the plaintiffin erJ
ror said Burns had no right to accept such smployment;j
nor without such consent had the time keeper or gang!
boss the power or right to permit said Burns to work oa|
said tunnel, and their doing so with or without collusion!
with the said Burns was a fraud upon the plaintiffin e|
ror, from which said Burns or his personal representa-l
fives can derive no rights, privileges or advantages.”
That there is no evidence in this case which will au|
thorize the jury to find or which will support or justify!
a verdict finding that there was when said Burns reJ
ceived the injury from which he died, an express oil
implied contract besween said Burns and the plaintiff]|
in error, by which the latter hired or employed said!
Burns to work for him in or about said tunnel.
Whereupon the said justice declined to charge g asl
20 aforesaid requested, but charged the jury in that behalf]
as stated in said charge, whereas by the law of the land I
the said justice should have charged the said jury so asl
aforesaid requested,
i 10. There is also manifest error in this, to wit: thatl
after the said testimony had been concluded «n both!
sides and the cause rested, the plaintiff in error, among
other things, requested the said justice to charge thel
said jury that the plaintiff in error was under no legal!
obligation to his workmen to furnish more or dif I
30ferent means for letting his workmen down and tak-1
ing them up shaft No. 5 than he had there for use for |
that purpose at the time when said Burns began to |
work there and when he received the injury complained I
of. If any workman knowing or having the opportuni- 1
ty to see and know the means the plaintiff in error had I.
provided for use in descending and ascending the shaft]
was not willing to assume the risk of passing up and
down the shaft by the use of those means it was hs
right and his duty to refuse to enter upon or to quit the
40 service of the plaintiff in error; and if knowing orhav-



ing the opportunity of seeing and knowing what means
the plaintiff in error had provided to be used by the
workmen in descending and ascending the shaft, he vol-
untarily engaged in working in that shaft, the law pre-
sumes that such workmen assumed and agreed to bear
all the risk to himself of those means, so that if m the
careless or negligent use of those means, by himself or
his fellow workmen he was injured, he lias no claim up-
on his employer for compensation for such injury.

That, in this case there is no evidence that sai
Burns did not know, before he began to work at shaft
No. 5 and while he was at work there all about the
means furnished by the plaintiff in error for the purpose
of letting workmen down into, and bringing them wup
from that shaft, and the risk to be run in the use of
those means ; the evidence shows that he had ample op-
portunity to know all about those means and the risks ot
using them; and without incredible carelessness, could
not have been ignorant of them. The law,
presumes that he had that

therefore,

knowledge, and as
he, with that knowledge, voluntary

entered upon
that work, he assumed the

risks of that service,
and had no right of action; nor has his administra-
trix, against the plaintiff in error, for any injury he suf-
fered fVom the want of care by himself, or his fellow
workmen in the use of the means the plaintiff in error
had provided. .

That the only duties and obligations of the plaintif!
in error, as to means for the workmen to get into and
out of shaft No. 5; was to see that such means as he did
provide for that purpose, had sufficient strength for the
service thev were to be put to, and that when used as
they were intended to be used, they would be safe for
such service ; but he was under no obligation to any
workman in that shaft, to see that his fellow workmen,
in and about the shaft, exercised all and every care or
caution requisite to preserve their fellow workmen from
injury, and if thus neglected so to do, the plaintiffin er-
ror cannot be made liable in this action tor such neglect.

That it is proied and undisputed that the rope;
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hook, buckets and the bails of the buckets used at shaft
No. 5, were of sufficient strength to, and did endure,
unbroken, the use to which they were put; that upon
the evidence in the case, it is proved beyond reasonable
doubt, and conceded by both sides, that the bucket, on
the occasion when said Burns was killed, fell from the
top to the bottom of the shaft because the bail of the
bucket at the time said Burns got upon it was not in
the hook; that if said bail had been in said hook, as, it
could and should have been, had said Burns and his fel-
low workmen then and there exercised due care and
caution, said bucket could not and would not then and
there have fallen; and as said bail, according to the
proof, was not in said hook, because some of the fellow
workmen of said Burns had then and there neglected to
put it there, and because said Burns and three of his
fellow workmen then and theie stepped upon and put
their weight on said bucket without looking to see
whether said bail was in said hook (although the bail

zuand hook were directly before them, easy to be seen, and
their personal safety depended upon the bail and hook
being properly connected) it is demonstrated that the
falling of said bucket and the death of said Burns were
not caused by the negligence of the plaintiff iu error,
but were caused by the negligence of said Burns and his
fellow workmen in not exercising due care and caution
in the use of the bail and hook, and therefore the plain-
tiff in error is not liable in this action, whereupon the
said justice declined to charge so as last aforesaid re-
quested, but charged the jury in that behalf as men-
tioned in said charge, whereas, by the law of the laud,
the said justice should have charged the jury as last
hereinbefore requested.

II. There is also manifest error in this, to wit: that
after the said parties had respectively closed their evi-
dence and rested said cause, the said plaintiff in error
requested the said justice, among other things, to charge
the said jury that in order to render the plaintiff in er-
ror liable in this action, if the deceased was harmed by

40 the plaintiff in error, the said Mary Burns must have
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proved that the deceased, at the time and immediately,
before he received the injury, was exposed to risks of
which he was ignorant when he engaged in work at that
shaft, and which, by reasonable observation and atten-
tion, he could not discover or reasonably expect and of
which the plaintiff in error should have given him notice
before he engaged in that work or before he was injured,
so that in consequence of that, to thim, unknown and
undiscoverable risk, he could have refused to engage in
that work, or, having engaged, and quit, before he was 10
injured; and as there is no evidence in this case, that
plaintiffin error was guilty of any such omission, con-
cealment or fraud, the plaintiff can not recover in this
suit. If the last request is refused, then we ask that it
be given, except and omitting the latter part, which
states, that there is no evidenoe in this case that
McAndrews was guilty, &c., and that the plaintiff
cannot recover in this suit. Whereupon the said Jus-
tice declined to charge as last hereinbefore requested,
but charged the jury in that behalf as’ appears in and by 20
said charge, whereas, by the law of the land, the said
Justice should have charged the jury as last hereinbefore
requested.

12. There is also manifest error in this, to”"wit: That
on the said trial, after the evidence on both sides had
been closed, and the cause rested, the said Justice, among
other things, charged the said jury that when a master
employs or receives a servant into his service, the master
on his part engages to employ competent and trustworthy
servants in performance of the work to be performed, 30
and to furnish for their use in the performance
of such services, suitable, proper and relatively
safe machinery, means, appliances and instrumen-
talities to be employed and wused in the service
in which they are engaged, and also to maintain them
in such condition while they are in use; and that means
this, where means and machinery or instrumentalities
are necessary in the work, and the master undertakes to
provide them, they must be of the character I have sta-
ted; whereas, the said Justice, by the law of the land, 40
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should not have so charged the said jury, but should have
charged them as in that behalf requested by the plain-
tiff in error.

13. There is also manifest error in this, to-wit : That
in the aforesaid charge the said Justice, among other
things, charged the said jury that is always a ques-
tion of fact, or in this case at least it i3a question offact,
to be determined by the jury upon the evidence in the
case, whether this machinery as it was, was reasonably
sufficient to perform the service for which it had been de-
signed, and how far in its supply the exercise of ordinary
care by the plaintiffin error is apparent in its condition as
it appears therein the shaft, and left it to the said jury
to say whether or not the plaintiff in error was under ob-
ligations to said Burns to keep and maintain a clevis or
guard on the hook which held the bail, and that if the
jury regarded them as a necessity as reasonably necessary,
in the exercise of the kind of prudence and care that the
said Justice had mentioned to have been there, that they

20 should have been supplied by the plaintiffin error, then
it was his duty to see that they were supplied, and to see
that they were contined there; whereas, by the law of the
land, the said J ustice should not have so charged the
said jury.

14. There is also manifest error in this, to-wit: That
the said Justice then and there charged the saidjury up-
on the question of damages, that said jury were to decide
that matter according to the best judgment they could
bring to bear upon it in view of the rule that it is to be

30o0nly compensation and the compensation for the loss that
the widow, and those having an interest in his life, suffer
by his death; whereas, by the law of the land, the said
J ustice should not have so charged, but should have giv-
en some rule to said jury by which to estimate said dam-
ages.

15. There is also manifest error in this, to-wit : That by
the record aforesaid, it appears thatjudgment in the plea
aforesaid was given for the said Mary Burns, adminis-
tratrix, &c., against the said John MeAndrews, when

40by the law of the land, judgment in said plea ought to
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have been given for the said John MeAndrews and
against the said Mary Burns, administrator, &c.

Therefore the said John MeAndrews prays that the
judgment aforesaid, by reason of the aforesaid errors, and
of the errors appearing in the record and proceedings
aforesaid, may be reversed, annulled and for nothing
holden, and that the said John MeAndrews may be re-
stored to all things he has lost on occasion of the said
judgment, and that the said Mary Burns, administra-
trix &c., may rejoin to said errors.

JACOB VANATTA,
Att’y of PIff. in Error.

10
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POINTS OF THE PLAINTIFF IN ERROR.
L That the liability of the master to the servant for
injuries received by the latter in the service of the former
[does not rest upon any contract expressed or implied.

Riley v. Baxendale, 6 H. & N., 445.

Roberts v. Smith, 3 H. & N., 213.

Wright v. the N. Y. Central R. R. C., 25 N. Y., 20
565, proposition 4.

Orman v. Holland, Ellis, Blackburn & Ellis 102.

McMillan v. the Saratoga, &c., R. R. Co., 20 Bar-
bour, 449.

Parsons on Contracts, 528.

A contrary view seems to have been held by the Su-

preme Court in Harrison v. the Central R. R. Co., 2
Vroom, 203.

Farwell v. The Boston, &c., R.R.Co., 4 Metcalf, 55. 30

40



2. Ths liability of the mister to.the eery iat vests upon
the social obligation of the former to not deceive or ms
lead the latter in respect to the danger of the service :

Wharton on Negligence, § 2)5, to 223.
Paulmier v. The Erie Railway Company, 5 Vroom,153
Roberts v. Smith, 2 H. & N., 213.
Griffiths v. Gidlow, 3 H. <€t N., 648.
Williams v. Clough, 3 H. & N., 258.
Priestly v. Fowler, 1 M. & W., 5.

10 Mellor v. Shaw, 1 B. € S., 437, 444.
Wharton on Negligence, §§ 209, 214.
Assop v. Yates, 2 H. & N., 767.
MacMillan v. Saratoga &c. R:R. Co., 20Barbour, 449
Owen v. The N.Y.Central R.R: Co., 1 Lansing, 108.
Salters v. Delaware & EL Canal Co., 3 Hun., 338.
Warren v. The Erie Railway Co., 39 N. Y., 468.

20

3. T ie plaintill below ‘should hive been nonsuited, be-
cause the evidence did not show any defect in
the strength or sufficienc}7 of the machinery fumn-
ished by McAudrews at shaft No. 5, because it
showed that long before the injury received by Burns
and when he began working at shaft No. 5, he knew

30 all about what that machinery was and what dangers and
risks were incident to its use and with that knowledge
voluntarily commenced and continued to work at that
shaft without any notice or complaint to McAudrew#, and
because the injury was not caused by any defect in the
machinery but was caused by the neglect of Burns and
his fellow workman, to properly and carefully use the ma-
chinery in the manner they all knew it was intended and
was necessary to be used. -

Wharton on Negligence, 214. -
40 Griffiths v. Gidlow, 3 H. and N/648.



Tiuney v. The Boston & Albany Railroad Company,
62 Barbour, 218.

Salters v. The Delaware and H. Canal Company,
3 Hun, 338.

Priestly v. Fowler, 3 M. & W. 1.

Farwell v. Boston & Worcester Rail Road, 4 Met-
calf 49.

Tarrant v. Webb, 18 C. B. 796.

10

4! The declaration shows no cause of action, because
there is no averment that the defendant had any. knowl-
edge, or notice of any defect in his. machinery, noris there
any averment, that the deceased was ignorant or had n° 20
notice of the alleged defects in or insufficiency of the ma-
chinery.

Seymour v. Maddox 16, A. & E., N. S. 326.

MacMillan v. The Saratoga, &c. R. R. Co., 20 Bar-
bour, 499.

Priestly v. Fowler 3 M. & W. 1.

Williams v. Clough, 3 H. & N. 258.

30

5. The défendent below was under no legal obligation
to his workmen to furnish more or different means for let-
ting his workmen down into and for taking them up out
of shaft No. 5, than he had there for use for that purpose
at the time when said Burns began to work there, and when
hereceived the injury complained of. Burns knew and had 40



opportunity to see and know the means McAndrews had
provided for use in descending and ascending the shaft
and by voluntarily assuming the risk of passing up and
down the shaft by the use of those means he and his rep-
resentatives are precluded from making any claim for any
injury he may have received in consequence of the careless
use of those means-

10

6. That as a consequence of the first and second of the
+ aforesaid points it follows that the only duties and obliga-
tions of the plaintiff in error as, to means for the workman
to descend and get out of shaft No. 5, was to see that such
mean as he did, in fact provide for that purpose had suf-
20 ficient strenght for the service they were to be put to and
that when used as they were intended to be used, and as
Burns knew they were to be used, they would be safe for
such service, but he was under no obligation to any work-
man in tiiat shaft to see that his fellow workmen in and
about the shaft exercised all and every care or caution re-
quisite to preserve his fellow workmen from injuring each
other and if they neglected so to do the plaintiffin error
is not responsible in this action for such neglect.

30

7. The relation of master and servant did notin law
exist between McAndrews and Burns at the time the latter
was injured because McAndrews had not employed Burns
nor consented to his being employed and because said
Burns was among the workmen of said McAndrews fraud-
40 ulentlv.
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