STATE OF NEW JERSEY
-DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad Street Newark, N. J.
BULLETIN NUMBER 169. APRIT, 6, 1937.

1. APPELLATE DECISIONS ~ KRISTEN vs. PEQGUANNOCK TOWNSHIP.

WILLIAM J. KRISTEN, )
Appellant, )

Vs ) ON APPEAL
TOWNSHIP CQMMITTEE OF THE ) CONCLUSIONS
TOWNSHIP OF 2KQUANNOCK,

Respondent. ;

. . . . . . . . . [ . . . [} . .

Arthur &. Werthmann, Esg., attorney for appellant.
David Young, 3rd, Esd., Attorney for Respondent.

BY THE COMMISSIONER:

Appellant appeals from the denial of a plenary reteil
consumption license for premises located ot 0ld Route £3 ond
Oak avenue, Peguannock.

Appellant has never held.a license. Respondent, how-
ever, issued consumption licenses for the premises in question
to one Gropp from the time Repeal became effective down to
June 30, 1936. A new Route 23 hos been constructed, causing
diversion of traffic, and instead of renewing his license at
the premises in question for the current fiscal year, Gropp
obtained a license for premiscs on New Route £o, about three-
quarters of 2 mile away. Appellant obtained possession of -
his premises about august 11, 1936, but made no application
for a license at that time because he was trying to raise
sufficient moncy to pay the license fec.

At its meeting held on September 10, 1936, respondent
revoked a license it had issued to o place known as "Boots z2nd
Saddles" because of fraud in the application filced by the then
owner of said premises. At the same meeting respondent adopted
a resolution authorizing its attorney to draw an ordinance
limiting the number of consumption licenses to seven.
Respondent's zction in revoking the "Boots and Saddles™ lieense
had reduced the number of consumption licenses to six and there
were no other applications on file at that time. ‘

On October 7, 1936, another applicunt, who presumably
was fully cualified, filed an application for premises known as
"Boots and Saddles®. Five days later appellant filed his applica-
tion. On the following evening the ordinance limiting the number
of consumption licenses to seven was introduced and pagssed on
first reading. 4t its meeting held on November 10, 1836,
respondent considercd the two pending applicotions; denied
appellant's application, granted the application for '"Boots
and Saddles™; adopted the limiting ordinance at final reading.

The reasonableness of the ordinance limiting the number
of consumption liccnses is not qucstioned. In the abscnce of
some strong evidence showing nced for o greater numbel,. b

g e g a g e ﬂﬁgﬁgﬁﬂ@£&
o Sy S8 |
N

j



BULLETIN NUMBER 169 ‘ SHEET 2

would appear that scven consumption licenses in = tovnship
with apopulation of about twenty-cight hundred (£800) is
SuiflCant
The guestion is thus narrowed to this Did rcspondent

meke a proper choice between appellant and "Boots and Saddlest
The mere fact that "Boots and Saddleg" application was filed
first is not dispositive of that guestion. Glbcfﬁ;_vs.
Franklin, Bulletin #»150, Item &. The evidence in this case,
however, shows that the cholcc was based on other grounds.
"Boots and Saddles" is about ¢ mile ond 2 half away from the
premises in question; there are only two licensed places in
that end of the Town, the other place being about three-
quarters of a milc distont from "Boots and Saddles". In

the vicinity of appellant!s oremises there is 2 licensed place
about five hundred fect northwest thercof, a second licenscd
place about fiftecn hundred feet 5uuthcast thercof uand a

third licensed place about twenty-five hundred feet southeast
thereof., Respondent determined that the three licensed places
in the vicinity of the promises in guestion were sufficient,
especially in view of the fact that 21l of these places
depended to some extent on transient trade. It is clear that
the new highway has diverted traffic from 0ld Koute k€. Con-

1qer1ng the changed condition on 01d Route £3 coused by the
opening of the new highway, it cannot be szid that the mere

act that five licenses were outstanding at one time in the
vicinity of appellant's premises shows thot three licensed
places are not sufficient in that scection under the changed
conditions. The choice made by respondent in issuing its
seventh license scims to have been based on rensonable
grounds.

The action of respondent is, therefore, affirmed.
x 5 3

- D. FREDEKICK BURNETT -~
Dated: March £5, 1937. Commissioner #ﬁﬂﬁ@ﬁ@wmfzmem
/'*‘«\\\#M
-

DISCIPLINARY PROCEEDINGS - LOTTIERY - THIRTY DaYS SUSPENSION.

[4v]

John F. Boyce, Esq.,
City Clerk
New Brunswick, N. J.

Dear Mr. Boyce:

I have staff report and vour ccrtification of
prGCngin"s before thoe Board of Commissioncrs of New Brunswick
against Anna Varga, and note that her license was suspended
for thirty crys for conducting a lottery on the licensed
premiscs.

My irnvestigators redort the very thorough and
efficient menner in which the nearing was conducted Please,
therefore, expresd to the Mayor ana the PJMi]SJlUH( °s ond :lso
the Clty atterney, Thomas ﬁ“go*by ses, my sincore opprecia-
tion for thelr prompt ond salutavry action. ﬂunbbt LN lwu—
’biﬂing liguer licensecs In New Brunswick have Lvery reaso
tc fecl encouragea in the belicf, not only by reason of this
case, but by the actisn of the Board in prior hesrings, that
the law will be enforced rigidly and inpartially.

Corcinlly yours,
D. FREDERICK BUHNETT
Commissioner
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APPELLATE DECISIONS - KATZ vs. PLAINFIELD

MEYER KATZ,
appellant,
—-VS~-

THE COMMON COUNCIL OF THE ON sPPE:L
CITY OF PL&INFIELD,
| "CONCLUSIONE

Respondent.

N—r N N N A ~—

John P. Owens, Isqg., Atterney for Appellont
William Newcorn, Esg., Attorney for Respondent.
BY THE COMMISSIONER:

This is an appeal from respondent's order revoking appel-
lant's plenary retail consumption licensc upon two grounds:
(1) That appellant violated the provisions of respondent's ordin-
ance prohibiting licensecs from permitting goming ond betting on
the licensed premiscs; and (8) Thot appellant violated the pro-
visions of the Alcoholic Beverage Control aAct and respondent's
orcdinancc prohibiting the salc of alcoholic beverages to minors.

In support of the chargc that gambling was permitted on
the licensed premiscs, respondent produced at the hearing on
eppeal Henry Johnson, a paid detective, who testified that on
December 8, 95, 11, 15 and 17 he was in the bar room on.
avpellant's licensed sremises, and on those dates saw money
nassed by sc¢veral »nersons to onc Britten for the purpose of
placing bets on horse races. Hce stated that one of thosc placing
bets wis 2 man by the name of Dillinger, wnd that he himself had
placed a bet with Britten through Dillinger. He suzid that on
December 15, 1936, he gave one Charlie Hill money to place a
bet with Britten and that on this occasion, by looking in the
mirror, he observed Katz, the licenscc nudge Britten not to take
the bet. He seid that Britten and Hill had "orm" sheets which
they were looking over. Altogether, he saw Britten twenty or
twenty-five times on the licensed premises, sometimes three or
four times in the afternoon. :

Johnson's testimony was corrohorated by that of
Chief of Police Charles k. Flynn, who testified that Britten was
a known gambler and had been caught with his brether in a raid
in & place they were running for gambling on horse races; and
that a number of complaints had beon received by the Police
Department complaining about gambling on appellant's premises.

William Lawler testified that he ployed the races quite
often with different "bookies", sometimes with Britten, whom he
colled on the telephone. He sa2id he might have called Britten
at appellant's premises; and that Britten paid off the bets.

Appellant denied that gambling ever occurred on his
premises, as did Charlie Hill, and appellant's bartender,

Francis Byrne. Appellant denied that he had any racing forms

on the premiscs, but admitted that Britten camc to his place
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once or twice = day. Appellant further denied he knew any person
by the name of Dillinger,

His ba rtender, Byrne, Stat@d, however, that he intro-
duced Dillinger to the appellant on the Friday prior to the
hearing. The b%rtender further CODtP“QlCt@Q Jpocllmnt by
stating that there were racing forms in the bar room, although
he claimed that Hill and Johnson had them. Hill's story was
that Johnson had them. Hill did not contradict Jonnson's state-
ment that on December 1bth Katz motioned Britten not to tuke
the bet., He was not looking at Katz at the time.

There 1s sufficient evidence to sustain the finding
of guilt on the first charge. The testimony of Jchnson, although
it should be subjected to careful scrutiny, is not neccessarilv
to be disbelieved because he was a pald opcerative employed
by the City. Stote v. Middleton, 5 N. J. Misc. 102¢ (Sup. Ct.
1927): aff'c 105 N. J. L. 252 fL. & A. 19£8). I am satisfied
that he was telling the truth and thst the respondent was
justified, in the light of the other cvidence, 1n crediting
his testimony.

The charge of selling to a minor is amply supported
by the evidence. Francils Sharp, a boy of elght years and
four months testified that he vurcb sed three cans of beer from
appellent ot appellant'!s saloon on December 19, 1936. In this
he was corroborated by the testimony of Chief Flynn and
Lieutenant Saffron, who saw him go in the side door of appellant's
premises without any package, and come out with the three cans
of beer, which they COHiLoC‘tcd.

Permitting commercialized gambling on the iicensed
premises and the sale of clcoholic beverages to minors ar
grave offecnses and constitute violations of the Control lAct
and the State rules concerning conduct of licensess and use
of licensed premises. Control act, Scctions &8, 77; Kules
#1, 7. I have z2lready had occasion to point out that
comuercialized gambling lecads to racketeering and other evils
which may guickly get out of hand if not declt with severcly.
Bulletin #10&, Item 8. It constitutes ample ground for
revocation. See Bulletin #57, Item 15; Bressler v. Conover
Bulletin #45, Item 1.

|53

The sale of alcoholic beveragoes to o minor is 2 mis-
demeonor, Control sct, Section 77. The fact that the sale in
the present caqo is limited to beer in cans does not alter the
recsult. The atute does not differentiate betveen degrees
of wrong. lﬂ thls case, the sale of becr to a child of less
than nine years constitutes a flagrant violation of the Act and
fully warraznts responcdent's action. Price v, West Windsor,
Bulletin #1227, Iten .

Bince the evidonce discloses a violation of the
provisions of the Control Act oné the rogu]ution issued pur-
suant thercto, and that such violation was adequately set
forth in the¢ charges served upon appellant, no necessity
arises to determine appellant's contuntions concerning the _
local ordinancce. The record discloscs that the statutory pro-
cedure wns fully complied with.

The action of respondent is affirmed.

D. FREDERICK BURNETT
Dated: March &5, 1937. Commissiloner .
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4, APPELLATE DECISIONS - LEVITT vs. LIBERTY TOWNSHIP.

JOHN LEVITT, )
Appellant, )

—VS- ) ON APPEAL
TOWNSHIP COMMITTEE OF ‘ ) CONCLUSIONS
THE TOWNSHIP OF LIBERTY
(WARREN COUNTY), )

Respondent. )

(4 L] . L] . .. . . L] . . . . . .

Charles S. Silberman, Esq., Attorney for Appellant.
Clark C. Bowers, Esq., #ttorney for Hespondent.

BY THE COMMISSiONER:

This is an appeal from the denial of an application
for a plenary rctail consumption license for premiscs located
on State Highway Route #6 in Liberty Township.

The respondent contends, inter alia, that the applica-
tion was properly denied because there are sufficient licensed
premises in the locality to take care of the needs of the
community. The population of Liberty Township is 419. It is
essentially a rural farming community through which the State
Highway passes for two and one-half miles. By ordinance the
number of licenses in the Township is limited to six. This
numbcr was at one time outstanding but has since been decreased
to five through the abandonment by one licensee of his license
for nremises located in a scction of the Township called
Mountain Lakes. Three of the five licenses now outstending
are for sremises located on the highway. Within a distance
of five miles in eilther direction along the same highway from
Liberty Township there are eight additional licensed premises.

The right of o nmunicipality to deny an application
where the granting thereof would result in the existence of too
many licensed premises in a particular vicinity 1s well settled.
Bumball v. Burnett 115 N. J. Law 254 (Sup. Ct. 1935), Voos v.
Unlon, Bulletin 7é Item 1; Snyder v. liddletown, Bulietin 56,
Item &; Bader v. Camden, Bulletln 44, Item 8; Faccidomo V.
Union Beach, Bulletin 55, Item 8; Hmnry v. Uzy, Bulletin 90,
Item 9; Dunster v, Bbrﬂurdo, BUlLLtln 121, Item 11; Moran v.
West Orange, Bulletin 143, Item 8. Con51dorlng the fact that
therce are alrc&dy five licenscd prcflsus in a Township having
o total population of only 419 and that three of these are along
the highway upon which 1s located appellant's premiscs, and the
further fact that the surrounding municipalities seem libereally
supplied with licensed places, it cannot be gaid that a refusal
to issue another license in this vicinity is unrcascnable.
See Palmer v. Englishtown, Bulletin 116, itcm 4.

Appellant contends, however, that a license should be is-
sued to him because he expects to obtain most of his trade from
transients passing along the highway. There is some evidence
that this highway carries a considerable amount of traffic. It
is well settled, however, that the¢ need of such transients 1s only
one of the factors to be considered in deciding whether the
granting of an application would result in the existence of too
meny licenses in a particular locality. Voog v. Union, supra;
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Connolly v. Middletown, Bulletin 81, Item 11; Lisi v. Newfield, Bul- ~
letin 181, Item 9. Under the circumstonces 1t seems that there ore
an ample number of licensed places along this highway to care for
the translient trade.

The fact that the full number of licenses authorized by
respondent'!s ordinance has not been issued snd that a vacancy now
exists does not thereby entitle appellant to a license. I have al-
ready determined that a limitation in mere numbers must give way to
a municipality's determination to restrict the number of licenses
in a particular area. Sadovsky v, Millstone, Bulletin 120, Iten 4,
and cases there cited. In the instant case appellant was informed
that if he applied for 2 license in the Mountain Lokes area it
would be granted, pbut he refused to opply for o license in thut
section. Respondent!s willingness to grant a license for premises
in the area where the vacancy exists is an indication 1f its good
faith in limiting the number of licemses to be issued in other parts
of the Township.

However, appellant contends that the exercise of discre-
tion by the Township Committee was not honest, but on the contrary,
was prejudiced, due to thelr desire to protect ¢ licensece who 1s
the husband of the Township Clerk. Such a charge is most serious
and must be proved by clcar and convincing evidence. Schulte Inc.,
v. Perth amboy, Bulletin 58, Item 13; Karpf v. Somers Point, Bul-
letin 81, Item 6; Briggs v. Oakland, Bulletin 160, Item 9. 4sppel-
lant testified that after the Committee meeting Hopkins, one of
the members of the Committee, told him hc would never get a li-
cense. Hopkins denied this. He also denied that he intended to
protect anybody when he voted to reject the application. Appellant
testifled further that Cummins, -another member of the Committee,
sald he was protecting someone on the highway, and, as far as he
was concerned, he had no objection to appellant's getting a license
through the Commissioner. Cummins stated that the reason he had
voted to reject the application was that he thought there were
plenty to take care of the traffic; that ot first there had been
several licensed premises on the highway but that all but thrce
had dropped out and that those three would be protected -- i.e.,
thot he "didn't want znother on Route No. 6." He denied he was pro-
tecting anybody. '

This evidence falls short of e¢stablishing that the Town-
ship Committee was influenced in its determination by the fact that
the husband of the Township Clerk wos the holder of a license. It
equally warrants the inference that the members of the Committee
felt there was no need for another license on the highwty incsmuch
as the other licensees had bcen unable to make a success of their
businesscs. While the circumstonces have led mc to scrutinize the
testimony of thes¢ Committeemen with great care to see whether
their opinion was honest and sincere, I find thet appellcnt has not
sustained the burden of proof on this issue.

The action of respondent is affirmed.

D. - FREDERICK BURNETT,
Commissioner,

Dated: March £5, 19&7.
O WHOLESALERS ~ "WASH" SALES ARE ILLEGaL 4ND CnUSE FOR REVOCATION
OF LICENSE. ‘

_ March 25, 1987
NOTICE TO WHOLESALERS:

Complaints have been received that wholesulers have beocen
accepting orders dircctly from consumers, billing such scles,
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however, to retellers who sometimes receive commissions for theilr
participation in the transactions.

The Control act permits wholesalers to sell to retailers,
but does not permit them to sell directly to consumers. The soli-
citation or acceptance of an order by a wholesaler from a consumer
is prohibited, notwithstonding that the transaction is formelly
recorded as a sale from a wholesaler to o retailer. Such "Wash"
transactions or similar subterfuges will not be tolerated. Cf. Bul-
letin 119, Item 16. '

Hereafter, evidence of such transactions will result in
revocation proceedings against the participating wholesalers and
retallers.

D. FREDERICK BURNETT,
Commissioner.

By: MNathan L. Jacobs,
Chief Deputy Commissioner
and Counsel.

APPELLATE DECISIONS — BLUMENTHAL v. WaLl TOWNSHIP.
HERMAN BLUMENTHAL, )
Appellant,

VS ) ON wPPEAL
TOWNSHIP COMMITTEE OF THE ) CONCLUSIONS
TOWNSHIP OF WALL (MONMOUTH :

COUNTY ), )
Respondent )

Simon Dimond, Esq., attorney for &ppcllent.
No appearance on behalf of Respondent.

BY THE COMMISSIONER:

This is an ap@eal from the denial of appellant's applica-
tion for the transfer of a plenary retail consumption license.

Respondent filed no cnswer to appellant's petition of
appeal and no one appeared on its bchalf at the hearing on appeal.
Appellant'!s testimony establishes that he is a proper person to
hold & license and that he has complied with all the formal statu-
tory prerequisites. No reason was given by the respondent for the
denial of appellent's application and there is nothing in the
record which would in any way indicate either that the premises
sought to be licensed werc unfit or that the appellant was an im-
proper person to hold 2 license.

The action of respondent is accordingly reversed.
Respondent 1s directed to issue the transfer as epplied for.

D. FREDERICK BURNETT,
Commissioner.

Dateds March 29, 1937.
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7.

APPELLATE DECISIONS - THORMaN v. MT. EPHRAIM.
APPELLATE DECISIONS - JACKSON v. MT. EPHRAIM.

GEORGE E. THORMAN,
fLppellant,
~VS -
BOROUGH COUNCIL OF THE BOROUGH
OF MT. EPHR.IM (CaMDEN COUNTY),

Respondent

\./\/vv

ON APPEaAL

""""""""'_""‘_""""_"—_ ﬂox-Lﬂ'

ROSETT,. THERES. JiCKSON, ) CONCLUSIONS
Appellant, )

~VS— )

BOROUGH COUNCIL OF THE BOROUGH

OF MT. EPHRsIM (CAMDEN COUNTY), )
Respondent )

Harry M. Mendell, Bsg., attorney for Appellants.

George D. Rothermel, Esg., attorney for Respondent.

BY THE COMMISSIONELR:

The cppeals in these cases were heard together, The
first is an appeal in the name of George E. Thorman from the action
of respondent in revoking his license for failure to make repairs
to the licensed premises and for fallure to file beverage tax re-
port with the State Tax Commissioner. The second is on appeal by
Rosetta T. Jackson from the refusal of respondent to transfer to
her the license issued to Thorman.

At the hecring on appezl it appeared that prior to the
Institution of the revocation proceedings by respondent Thorman
discpocared from the licensed premises and has not been seen since,
Aalthough a notice of the hearing was left at his licensced premiscs
he failed to appear a2t the hearing on December 30, 1936. Harry
Mendell, his attorney of record, stated that in August, 1936 he
loaned Thormon a sum of money and in return thercfor received a
chattel mortgage on property in the licensed premises. At the same
time the licensee executed a power of attorney authorizing Mendell
to toke over the premises together with the license and to trans-
fer the license to any person Mendell designated. Thorman did not
specifically euthorize Mendell to prosecute the appeal in his
name 2nd Mendell has never advised Thorman that an appecl was
being taken. Mendcell fraonkly states that it is to protect his own
intercst that he is prosecuting this zppeal.

Without considering thce casc on the merits, i.e.,
whether the grounds upon which the revocation proceedings were
basea were vellid or whether therc was sufficient e¢vidence to sup-
port the respondent's determination, it is clear that the appeul
nrosecuted in the name of George b, Thorman should be dismissed.
The right to appenl to the Commissioncr is a statutory one and
exists solely by virtuo of the provisions of the Control sct. Sce-
tion 28 of that Act confers upon the 1licensee the right of appeal
to the Commissioner when his licensc 1s roevoked or suspended. This
pravision 1s designed to protect licensees from arbitrary or im-
oroper action on the part of municlipal suthorities. It was mani-
festly not intended to provide a means by which creditors of licen-
sees might prosecute appeals in the name of licensecs for the
purpose of furthering their own finencizl interests., The licensce
in whose name this appeal is prosccuted has no interest in the
appeal znd 1t should therefore be dismissed. See Greshum v.Chantry,
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69 Ia. 728, 27 N. W. 752 (1888). In that case an attorney prosecu-
ted an action on appeal in the name of a person who had no real
interest in the controversy. The court said:

"it is apparent that John Gresham (the plaintiff)

hos no interest in this claim, only as his nome has
been used by H. E. Long or Fogg, Long & Neal (the
attorneys). He is the mere instrument used by

Fogg, Long & Neal to carry on this speculative liti-
getion., * % % It can hardly be expected that this
court will entertain actions and appeals which are
not authorized by the alleged plaintiff therein.

# % % the cause will be dismissed as not belng prose-
cuted by the party in interest."

The appeal of Thorman must be dismissed for the further
reason that the agreement purporting to authorize Mendell to trans-
fer the license is void as against public policy. In Walsh v.
Bradley, Bulletin 186, Item 4 (Chancery 1937), Vice Chancellor
Bigelow held that a pledge of a liquor license or agreement that
the purchaser of the licensee'!s chattels under stress or cexecution
should have an option to buy the license, was void. The court
said: :

"This scheme is contrary to the policy of the law.
The purpose of the Legislature is clear that licen-
‘seces should hold their licenses free from any device
which would subject the licenses to control of other
persons.™

The agreement under consideration in Walsh v. Bradley, supra, dif-
fers in no substantial respect from that here involved. The
agrecement being void, the appeal predicated upon it must fall with
it. The respondent'!s order revoking Thorman's license therefore
remains undisturbed. It necessarily follows that there now exists
no license which may be transferred. For this reason the appeal
of apnellant Jackson must likewise fail.

Appellant Jackson's appeal must be dismissed for the
further reason that she has failed to comnly with the requirements
of the Control Act. ©Section £3 of the Act reqguires that the ap-
plication for transfer shall bear the consent in writing of the
licensee to such transfer, In the present case no such consent is
endorsed upon the application. The »rovisions of this section

ave therefore not been complied with.

Appellant Jackeon hos also failed to comply with other
provisions of Section 23 of the Control Act, Section 23 provides,
inter alia, that upon an application to transfer o license the ap-
plication and the applicaent sholl comply with 211 the requirements
pertaining to an original application for =2 license. Section 22
of the Control Act provides:

"4 photostatic copy of all federal licenses, per-
mits and/or stamps necessury to the lawful conduct
of the business for which o State license is sought
and which relate to alcoholic beverages, or other
evidence in lieu thercof satisfactory to the commis-

M.

sioner, must accompany the license application.i* *x N

Appellant admitted that when she presented the application to the
respondent's Borough Clerk on December £3, 1936, a Federal tax
stamp did not accompany the application. The Clerk advised her of
this defect, but neilther the stamp nor o photostatic copy thereof
was supplied., During the same day the Borough Clerk rcturned =211
the papers to appellant's son, stoting that the application was
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insufficient because the statutory requisites had not been complied
with., 4appellant did not file the application again; nor did she
nurchase a Federal tax stomp until January 16, 19487.

It is clear that appellant has not complied with the
provisions of Sections 23 and £2. These provisions are mandatory
and may not be waivea. Subscquent presentation of the tax stamd
on this appeal will not suffice. The stump must accompany the
application. sndreach v, Keansburg, Bulletin 73, Item 14.

Furthermore, it appears that the application was returned
by the Borough Clerk to appellant before 1t was ever »resented to
the resnondent. Without regard to the obvious impropriety of re-
turning the anplication (see Principles and Rules Concerning
Refund of License Fees, Bulletin 11, Itcm 4), there now remains
nothing bhefore respondent to auﬂport the issunnce of a license. See
Andreach v. Keansburg, sunra.

Avwellant's contention that she was denied & hearing and
Was never 51VCD an opportunity to comply with thc statutory pre-
requisites is frivolous. No hcuring was necessary to advis: her
that her application must be in conformity with the statutory re-
guirements. There is no obligation to conduct a hearing where, as
here, the issuing authority decides that the application should be
denied. See Bulletin 10, Sheet 5; Rule 8 of State Hules, Rogula~
tions and Instructions Concerning Municipal Retail Licenses

Both appcals arce accordingly dismissed.

D. FREDERICK BURNETT,
Commissioner.

Dated: Harch 30, 1937.

SION OF ILLICIT LIGUOR - TWO

&. D ISCIPLINARY PROCEEDINGS - POSSES
I0LLY INADEQUATE PENALTY

%‘
[
"»\LLTTLE "BLUE HONDAYSY ARE » WHO

~

March &1, 1937
Jocob W. Schmidt, President,
Municipal Board of Alcoho llL Beverage Control,
“Rahway, N. J,

Dear Mr., Schmidt:

I have your letter re oHrocecdings before the Municipal
Board of Alcoholic Beoverage Control of Rehway agoinst Julius
Horneck, charged with possession of illicit clcoholic beverages -~

5

“three refilled bottles - to which he pleaded guilty.

I note that his license was suspended for two days 2nd
thot your Board sclected Monuay, March £9th, and Monday, April
5th, as th¢ days on which he chould do penonce.

Those arc the days, of cours:s, on which he would Teel
the sunishment the lexst, Two little "blue Mondhys" are wholly
ueluatb. Pogsession of iilicit liquor strikes ot the very
fountainhbid of control. Strong mecasures arc inaicated against

cheating licensees.

In future cases of possession of illicit bevercges 1
ask that your Board inflict a minimum venzlty of at least thirty
days in accordance with the state-wide policy established a year
zgo or more in Re Morris, Bulletin 98 Item 10, and Re Wicscr,
Bulletin 13%, Item 7. Even that is nut comuensurate with the
offense. I am considering te“Jlnv the nenalty un to a minimum
of sixty days. There is no cxcuse for illicit licuor.

Very truly yours,
0, PREDERICK BURNETT
Conmissionar
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9. ENFORCEMENT DIVISION ACTIVITY REPORT FOR MARCH 1 TQ 31, 1937
INCLUSIVE.

To: D. Frederick Burnett, Commissioner,

ARRESTS:  Total number of persons . . . 109

Licensees ... . 8 Non-Licensees . . . 103

SEIZURES: Stills - Total number - 145

ceized by this Dept. - £4 - adopted - l&l
1 to B0 gal. capocity -
A Totzl number - 78
beized by this Dept. - 1& Acopted - 66
Over 50 gol. copzcity -
Tot2l number - 67 )
Seiged by this Dept. - 1& Adopted - Bb
Motor Vehicles - Total number seizeld - 1%
Trucks - 3 Pleusure cors - @

Alcohol
Bever:ge alcohol- Total number of gallons - 989

Gals

Seilzed by this Dept.- 315 Gals. Adopted - 674
Denatured 2lcohol - Total number of gollons - &
Mash -  Total number of gallons - £1,345
alcoholic Baveroges
Beer, Ale, etc.- Totol number of bottles - Q83
Seized by this Dept.- 135 Adopted - 788
Totu1 number of b“rrcls - £-1/4
Mlne - Total number of Gzllons -~ 165
Selzed by this Dept.- 183 Guls. adopted 4& Guls.
Whiskies and other hord liguors -
Tot2l numbcer of gollons - 908
Seized by this Dent. - 385 Gals. adopted - b3
RETAIL INSPECTIONS:
Licensed premiscs inspected oo v o o o o o o . &BEE
I1llicit (Bootleg) liguor . . . . . 8
GC’.me.ing Viola'fjions L] ° . - L] ° e - 85
Sign violztions o o ¢ e e 6 e e 4 e 40
Ungualificd employecs « o ¢ o o o o a7
Othecr violations « o o v 76 o o 50
Total wviolations founcd .+ & o « o . 278
Tot2l number of bottles gougel « o« ¢ 6 o 5 o 5 o o 1&,831
COMPLAINTS:
Investigated and closed + o o o o o o o o o O47
Investigatew, pending completion o « . .« . . 208
LABOERATORY:
Number of stmples submitted o o 2o 6 o 6 o o o o o o & o 165
Number of analyses m2d€ o v 4 s o o o o o o o o o o 174
Number of poison 1iqguor c2ascs v o .« o e e e e <
Number of cases of alcohol, water and altlflcl L
- - coloring . . . s o o e T e
Kumber of cascs of mOOﬁohlﬂL (EOmc m“ce finished
product of illicit still) . . v ¢ « v ¢« « o« « « o . 30

Respeetfully submitted,

E. W, Garrett,
Deputy Commissioner.
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10.

11.

LICENSEES - QUESTION OF ADVIS.BILITY OF SUGGESTED RULE PROHIBIT-
ING MEMBERS OF THE LIQUOR INDUSTRY FROM PURCHASING TICKETS TO
S0CIal AFFLIRS SPONSORED BY RET.IL ORGuNIZaTIONS OR PLaCING
~DVERTISING IN THEIR PUBLICATIONS -~ REACTIONS SOLICITED.

Aapril &, 1937.
TO THE LIGUOR TR.DE:

Goentlemens

I have letter today from one of our State licensees
reading: ‘

"Recently we read of 2 rumor that the New York
State Liguor iAuthority had ruled that members of the
liguor industry cannot purchsse tickets to social af-
fairs sponsored by ret~il organizations, nor can they
place advertising in publications, year-books, or
souvenlr Jjournals of trace groups.

¥The promulg:tion of such a rule in the Stite
of New dJerscy woulld, we think, be instrumental and
helpful in curtailing any possible interference by
groups within thec industry for selfish interests.®

What are your reactions?

I am asking this guestion of 2ll the trude organiza-
tions in New Jerscy so for 2os I know them anc also of the trade
Journals that have circulation within this State.

Very truly yours,

- D. FREDERICK BURNETT,
Cominissioner.

NIPS - PROHIBITED oFTER MaY 1st - THE RULE MEANS JUST WHAT
IT SAYS.

Moreh &1, 1987,
Dear Mr. Burnett:

We understond the state regulotions prohibit the sale:
of nips after May lst. :

Will the retailer be permitted to sell whot nips he
has on hang after Moy 1lst.

Yours truly,

PENN BEVERAGE CO.,
Benjamin Stone.

april 2, 1937.

Penn Beverage Co.,
Atlantice City, N. J.

Gentlomens

I have yours of the &1lst ult.
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Your first paragraph answors your second.

The object of meking the Rule effective Moy 1st was to
afford the trade a reasontble acjustment perlod,

After that date, NIPS don't go. The rule neans what it

Very truly yours,

D. FREDERICK BURNLETT,
Comm1sslonrr,

DISCIPLINsRY PROCEEDINGS -~ CLUB LICENSELS - SLOT MACHINES AND
S.L.\.LI.!\S TO N ON ".LT-LPJ[VJ.BJ_AI\.\J .

april &, 1987,
Prtrick F. Keclan, hsi.,

Clerk, Municipul Boord of Alcoholic Beverage Control,
City Hall,

Elizabeth, New Jersey.

Deanr Mr. Keclan:

I have staff report and your certification of the pro-
ceadings before the Municipal Board of Aleoholic Beverage Control
of Elizabeth uzgainst Union Pleasurce Circle, holcer of Club 1i-
cense CB-&, chorged with (2) having sold h1coholic'bcverages to
non-members; and (b) having nossessed slot muchincs on the 1i-
censced premises.

I note the licensce nleaded guilty and thot the license
we.s suspendad for ten days, commencing April 1, 19387.

Club licvncecs must bc brought to the realization that
the orivilege accorded them to sell liguor uncer a liccense 0b-
tained =2t 2 much lower fee than other licenses doecs not give
thern any right to violate the law or the rules and regulations
governing all liccnsecs. =as ~mattcr of foet they should be out
in front as upholders of the law. When they a2buse the specilal
privilege granted them, sympathy is wosted.

Please convey to the members of the Board my zpprecia-
tion for their e¢ffcctive and salutary action.

Very truly yours,

D. FRFDBRICK BURNETT,
COMLlSSluan.

LICENSES -~ DENInL ON LLLEGED GROUND OF PERSONAL ANIHOSITY TO
APPLICANT - PROCEDURE INDICATED - HEREIN CF THE FUTILITY OF
PRIV.TE CONFERENCE IN LIEU OF FORMaL sPPEAL.

april 3rd, 1937.

fr, Irving Wiener,
atlantic City, New Jersey.

Denry Sirs

While I will be glad to arrange my crowded schedule to
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meet Mr. Dickerson und Mrs. Grrce s you suggest, I belleve that
such conference wonld accompnlish nothing that connot be effected
correspondence.

For, even if 1t p]Au 1bly appearcd on thelr ex narte say-
50 that the Township Council had denied o license to lirs. Cr.ce
becruse of personal “nlruclty I would have ncither power nor
inclination to order the issuance of o license tc her unless and
until the punicipal authorities werc given full opportunity to
present thelr sife of the case ~nd to cross-exanine the witnesses
on the other sice. Of coursc, I would not at any such confercnce
cxoress any opinion onc way or the other s to the outcome o>f the
Case.,

Uncder the Control act, wmy vower in such cases is to ro-
view on appecl the cetion of the locol issuing asuthority and o
reverse their wction if Jroper cause is shown cn anneal. If
Mrs. Groce has made formal application for 2 licensce and Council
hosg denied her opulicntion, the proper oruccuura is that Mrs.
Grece file e formal appual with me within thirty (30) days frouo
the date of denial, and 2t thoe hearing udon said apneal all
porties will hove an oggortunwty to fully prescnt their cvidence,
The anpeal will be decided uoson the evidence wresented at that
hearing.

If you will ocvise me when and i1f Mrs. Groce decides
to file an cppeal, I sh‘ll be glad to forwerd to you a copy of
the rules concerning oposeals and thce nocessary forns.

Very truly yours,
D. FREDERICK BURNLEIT,

Comnisg 51unur.

14. ELIGIRILITY FOR E4PLOYMENT - #0R«L TURPITUDE - FACTS EXAMINED -
CONCLUSIONS.
Wereh 31, 1837.

IN RE: Cnse No. 45,

soplicant obtained 2 solicitor's permit on July 1, 1936.
Fingerhrinting Jiscloscd thaot he had been arfested in J2nuary
1835 on charges of 2ttemptel lirceny and brecking, entry and
larceny. Subscquent investigotion showed that he was accusel of
hoving entered 2 gosoline station, stezling some tosls and small
change to the value of $4.&5 from the gosoline gtotion and some
smoll changoe frowm o telepbhonce coin box on the same premisesy 21so
of entering ¢ lacies! dress shoy and stealling $10.00 cash.

It appeared thoet he mad later been convicted on thosc
charges. Applicant wos notified to show couse on September 11,
1986 why his permit should not be revoked because of said con-
viction. He fallcd to oppenr and his nermit was revoked on
Sentenber 18, 1986. Thercupon he was discharged by hisg eaployoer.

Annlicant r<cently aslicd to the Conmissioner for a
hearing to deternine his eligibllity for cunloyment. &An ODN0r-
tunity wos afforded hin to present his testimony so that a final
1otbrm1nqtlan, as distinguished from the foruer ¢x warte deter-
min tlon, uight be made upon thce merits of the case. Cf. Bulle-

tin 743, Tten 1Z.
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At 2 hearing held, cpplicant testified thot he had been
arrested at cbout 1:00 4 M. while walking the streets; that
shortly orior thereto the police hac found his overcoot nanging
on a fence near the gasoline stotion which had been broken into;
that at the tine of his arrest no tools or money were found in
his possecssion; that he haod no recellection of breaking into
the gasoline staotion or the dress shop. His fzilure to recall
cntering cither of these premiscs, if in fact he did enter theu,
may hove been due to the fact thut he had become so intoxicated
during the zrevious evening thot, as he says, Fuy mind just went
blank.®¥ Whatever his concition at that time, our investigution
shows that after his arrest he was held in jaill in the abscncce
of bail, incicted by the Grand Jury, and that later he pleadod
guilty in Spccizl Scssions and was olaced on probation for one

year to make restitution.

n Captain of the Policc DPepartment in the city where
the arrest occurred testificd thit he saw anplicant at about 9:00
Ao On the morning following his arrcst, and that at that tice
anplicant wos still under the influence of liguor. ™ The arresting
officer testified thot while cruising in & racic cnr at about
3:00 ALi. on the morning in guestion, he received o call that a
robbery had been committew ot the gosoline stuitlon; that, upon
arriving ot the gasoline stotion, he cliombed in a window and
found a teleshone pay station box had been broken opcen: that out-
side of the gasgoline station he found 2 search light zand »liers
and & coat hanging up)on a nearby fencey that shortly thercuftor
2pplicant, hatless and without an overcoat, cume down the strect
and the officer pliced hin under 2arrest because he knew the
coat belonged to apnlicant. The officer further testificd that,
at thot time, ho scarched applicant and found no @money and no
tools in his nosscssion, and that applicant was so drunk Fhe
could hardly stand on his fcet."

The officcr testificd also that ot thuat tiwe he knew

nothing >f the alleged entry 2t the dress shovp.

The Chief Probation Officer certificd that applicant made
an ivenl probationer, has mace rostitution in the amount of
$11.25 as ordercd by the Court, and has been releansed from pro-

N o 2 I
p
2TLION. .

Ordinarily thc crime of Wrenking, ¢ntry and larceny in-
volves moral turpitude. all the evidence in thils case should
be considered, however, in determining whether the crime for
which applicant was convicted involved moral tursitude. While
it 1s established tkat voluntary intoxicuation cocs not excusc
or palliate a crime, the evidence sct forth above should be con-
sicered because we are determining not whether a crime has been
comnitted, but whether the crime invelved moral turpltude.

The fact that applicant welked away from a gasoline sta-
tion leaving his overcout hanging on o necrby fence, and the
further fact thot at the tinme of his arrcst he was wandering
through the streects without hat or overcosot in mid-winter tend
to negative the guilty intent in which moral tursitude inheres.
These acts are not the ordinory acts of o person whe has formed
the intent to break and enter premiscs with intent to stecl.
They are the acts of a drunk on o runpage, rather thin the acts
of & criminal. The conviction stapding clonc docs not neces-
sorily show. gulilty intent, because it 2opears that applicant,
without any legal advice, Hleaded guilty in a Court of Special
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Scssions and, hence, no 1ngu1ry was mase in sald proceedings as
to his guilty intent. Thc faet that the Judge placed him on Hro-
bation tends to show an ﬂlemcnt of doubt as to guilty intent, be-
causc orcinarily tho crimc woulﬂ descrve o jaill scntence.

: In Rudolsh vs. Unltro States, 6 Fed. (2nd) 487 (4po.
D C. 1925) the Court said:

f'“There is no hara and fast rule as to what constitutes woral

turnpitude. It cannot be measured by the nature and character
of thc¢ offense, unless, of course 1t be an offense, inher-
ently crininal, the very comalssion of which iwmplies a base
and depravec nature. The circunstances attondant upon the
commission of the offcensc usunlly furnish the best guide. #9%¢
Intent, milice, knowledge of the gravity of the offense,

and the provocation are all c¢lements to be considered.®

Censidering 21l the facts in this case, I believe that
+ the crime for which apnlicant was convicted does not involve moral
turpitude.

It Is recommendew thot ailicant be adviscd that said
conviction does not render hium ineligible for employnent.

EDWARD J. DORTON,
, attorney-in-Chief.
Approved:

D. FREDERICK BURNETT,
Commissioner.

15. LICENSEES - EMPLOYRENT OF HINORS - mINIIUL AGE LIMIT SET AT
FIFTEEN YE4RS IN RESPECT TO ALL LICENSEES.

March 30th, 1937.

MEMO, TO: D. Frederick Burnett, Conmissioner.
FROmM: Erwin B. Hock, Dcputy Cormmissioner.

'

RE: The Emhloyment of minors by rectall licensees.

In Bulletin #96, Item #9, you ruled that "nu winor under
Cthe age of 15 years may be employed in any nanner whotsocver by
any c« nsurstlop licensce,! - -

The bOVL rule applies by its teriis only to consumption
licensecs.

I recommenc thut the ruling be amended to read:

|

"No minor under the agce of 15 years may be euployed in
‘any nanner whatsocver by any licensee.’

- Respectfully subnitted,
iy . EEWIN B.. JOCK

A }yﬁovx’//i;/ 2z L
jl,( Ly /((’,1 4@14{1( //
D. FREDERICK BURNE
Comnis 513npr.
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