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Bill of Complaint.
Filed Sept. 27, 1927.

In Chancery of New Jersey.

To His HoNOR, EDWIN ROBERT WALKER,
Chancellor of the State of New Jersey:

Complainant, Trojan Building and Loan Asso-
ciation of Newark, New Jersey, a corporation duly
organized and existing under and by virtue of the
laws of the State of New Jersey, with principal
office in the City of Newark and County of Essex
therein, says:

COUNT ONE.

1. On or about October 24, 1923, the Philmar
Construction Corporation, a corporation duly or-
ganized and existing under and by virtue of the
laws of the State of New Jersey, with principal
office in the City of Newark and County of Essex
therein, being indebted to complainant in the sum
of $5000. executed to complainant a bond of that
date to secure the said sum, payable when a cer-
tain 25 shares owned by the said Philmar Con-
struction Corporation in the said association and
assigned by it as collateral security for the pay-
ment of said sum of $5000. shall have matured,
with interest at the rate of 6% per annum, pay-
able monthly on the third Thursday of each and
every month from the date of the same.

2. To secure payment of the principal sum in
the said bond the said Philmar Construction Cor-
poration executed to complainant a mortgage of
even date with the said bond; and thereby convey-
ed to it, in fee, the lands and premises particular-




Bill of Complaint.

ly hereinafter described on the express condition
that such conveyance should be void if payment
should be made according to the terms and tenor
of the said bond; which mortgage, having been
first duly acknowledged, and the certificate of ac-
knowledgment duly endorsed thereon, was record-
ed in the Register’s office of the County of Essex
in Book W 49 of Mortgages on page 104.

)

3. The mortgaged premises which are located
and lien partly in the City of Newark, New Jer-
sey and partly in the City of East Orange, New
Jersey, are described as follows: “BEGINNING
at a point on the northeasterly line of Tremont
Avenue said point being distant southeasterly 75
feet from the point of intersection of the said
northeasterly line of Tremont Avenue and the
southeasterly line of Grand Avenue running
thence north 32 degrees 30 minutes east 100 feet;
thence south 57 degrees 28 minutes east 50 feet;
thence south 32 degrees 30 minutes west 100 feet
to the aforementioned northeasterly line of Tre-
mont Avenue; thence along the same north 57 de-
grees 28 minutes west 50 feet to the point and
place of BEGINNING.”

4. The said bond and mortgage contained an
agreement that should any default be made in the
payment of the said interest, or any installment
on the said shares, or any part thereof, on any day
whereon the same is made payable, as above ex-
pressed, by the said Philmar Construction Cor-
poration, its successors and assigns, and should
" the said interest or any installment on said shares
remain unpald and in arrears for the space of
three months, then, and from thenceforth, that is
to say, after the lapse or expiration of such period,
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the aforesaid principal sum of $5000., or the un-
paid residue thereof, with all arrearages of inter-
est thereon, fines, should, at the option of the par-
ty of the second part (the complainant herein) or
its legal representatives, become and be due and

payable immediately thereafter.

5. At the same time that the said Philmar Con-
struction Corporation aforesaid executed the said
bond one Maurice Schlesinger and one Philip Her-
man executed the same in their individual capaci-
ty, thereby agreeing to pay the said obligation in
accordance with the tenor thereof.

6. On or about November 8, 1923, the said Phil-
mar Construction Corporation conveyed the afore-
sald lands and premises subject to complainant’s
aforementioned mortgage of $5000. to H. J. Leon-
ardo Citrano (the same person hereinafter referr-
ed to as Leonardo Citrano) by warranty deed of
said date and recorded in the KEssex County Reg-
ister’s Office in Book E 69 of Deeds on page 578.
On November 7, 1924, the said H. J. Leonardo Ci-
trano, under the name of Leonardo Citrano, and
his wife, Philomena Citrano, conveyed the said
lands and premises by warranty deed subject to
complainant‘s aforesaid mortgage of $5000. to
Vincent Citrano which deed was of the same date
and recorded in the Essex County Register’s Office
in Book C 71 of De¥ds page 580.

7. On June 13, 1925, the said Vincent Citrano
and Mary Citrano, his wife, mortgaged the said
lands and premises in the sum of $1000. to one
Scottie Basile, which mortgage was, on June 16,
1925, recorded in the Essex County Register’s Of-
fice In Book I 54 of Mortgages on page 355. By
written assignment dated January 5, 1926, the
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sald Scottie Basile assigned his entire interest in
said bond and mortgage to Joseph Zemel, which
assignment, was recorded in the Essex County
Register’s Office in Book 175 of Assignments of
Mortgages, on page 418. By written assignment
dated February 1, 1926, the said Joseph Zemel
assigned his entire interest in said bond and
mortgage to Frank Melfi, which assignment was
recorded in Book 177 of Assignments of Mortgag-
es in the HEssex County Register’s Office on page
455.

Any interest which the present holder of the
said mortgage of $1000., Frank Melfi, may have in
the said lands and premises is subject to the lien
of complainant’s aforesaid mortgage.

8. On or about June 8, 1925, a recognizance was
filed in the office of the Clerk of the New Jersey
Supreme Court in the sum of $1700., wherein one
Alexander Isserman was the obligee and one
James Citrano was one of the principals.

If the said James Citrano is the same person
as Vincent Citrano (the same person hereinafter
referred to as Vincent Citrano) who held the rec-
ord title in and to the said lands and premises as
aforesaid, then whatever interest the obligees in
the said recognizance, Alexander Isserman, may
have in the said lands and premises is subject to
the lien of complainant’s mortgage.

d

9. On or about June 27, 1925, a judgment in the
sum of $5127.50 and costs was entered in favor of
one Alexander Isserman against one James Citra-
no, among others, in the New Jersey Supreme
Court.

If the said James Citrano is the same person as

Vincent Citrano (the same person hereinafter re-
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ferred to as Vincent Citrano) who held the record
title in and to the said lands and premises as
aforesaid, then whatever interest the said Alex-
ander Isserman may have in the said lands and
premises by virtue of said judgment is subject to
the lien of complainant’s mortgage.

10. On or about July 1, 1925, a judgment was
entered in the First District Court of Newark,
New Jersey, in favor of the Fourteenth Avenue
Security Loan Association, a corporation of New
Jersey, against one James Citrano, among others,
for $227. and costs, which judgment was on said
date docketed in the office of the Clerk of the Ks-
sex Common Pleas Court, in Book 25 of Docketed
Judgments on page 173.

If the said James Citrano is the same person
as Vincent Citrano (the same person hereinafter
referred to as Vincent Citrano) who was the rec-
ord owner of the said lands and premises as afore-
said, then whatever interest the said Fourteenth
Avenue Security Loan Association may have in
the said lands and premises is subject to the lien
of complainant’s mortgage.

11. On or about July 14, 1925, Vincenzo Citra-
no (the same person hereinabove referred to as
Vincent Citrano) and Mary Citrano, his wife,
conveyed the aforesaid lands and premises by war-
ranty deed of said date to Teresina Lupia, wife
of John Lupia, subject to complainant’s mortgage,
said deed being recorded in the Essex County
Register’s Office in Book V 72 of Deeds on page
417.

12. On or about November 8, 1926, said Teresi-
na Lupia and John Lupia, her husband, conveyed
the said lands and premises by warranty deed sub-
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ject to complainant’s aforesaid mortgage to Mary
Citrano, wife of Vincenzo Citrano (the same per-
son hereinabove referred to as Vincent Citrano),
sald deed being recorded in Book D 75 of Deeds
on page 577. (On November 24, 1926, said Ter-
esina Lupia and John Lupia, her husband, made,
executed and delivered a corrective deed to said
Mary Citrano, wife of Vincenzo Citrano (the same
person hereinabove referred to as Vincent Citra-
no), which was recorded in Book R 75 of Deeds in
the Essex County Register’s Office on page 95,
wherein the said grantors conveyed all their right,
title and interest in and to the said lands and
premises as intended by the deed which was given
on November 8, 1926).

Any interest which the said Mary Citrano may
have by reason of the fact that she is the record
owner of said premises is subject to the lien of
complainant’s mortgage. Any interest which Vin-
cenzo Citrano (the same person hereinabove re-
ferred to as Vincent Citrano) may have by curtesy
as the husband of Mary Citrano or otherwise is
subject to the lien of complainant’s mortgage.

13. Complainant is informed and believes that;
the said Mary Citrano, who is the present record
owner of the said lands and premises and her hus-
band, Vincent Citrano (the same person herein-
above referred to as Vincenzo Citrano) have con-
veyed their interest in and to the said lands and
premises to one Joseph Testa and Anna Testa,
his wife, by deed which has not been recorded.
The said Joseph Testa and Anna Testa, his wife,
are now in possession of the said lands and premi-
ses.

Any interest that the said "Joseph Testa and
Anna Testa, his wife, may have in the said lands

7
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and premises are subject to the lien of complain-

ant’s mortgage.

14. Default has been made in the payment of
the interest and installments on the shares of the
Trojan Building and Loan Association (complain-
ant herein) by the said Philmar Construction Cor-
poration, the original mortgagee, and its assigns,
and the same have remained unpaid and in arrears
for the space of three months and more. Com-
plainant has elected that the whole principal sum
with all unpaid interest, fines and forfeitures in
the sum of $3975.25 shall be now due.

15. The whole amount of the principal sum with
all unpaid interest, fines and forfeitures is due up-
on complainant’s bond and mortgage.

<

i6. On or about February 14, 1918, such por-
tion of the saia lands and premises as lie in the
City of Newark, were sold by the said City of
Newark for non-payment of 1916 taxes to John H.
Beyer.

The interest of the said John H. Beyer in the
said lands and premises may be a superior lien
to the lien of complainant’s mortgage. Complain-
ant therefore seeks to have the amount of said
lien, if any, and the priority thereof ascertained.

17. On or about June 18, 1924, such portion of
the said lands and premises as lie in the City of
Newark were sold by the said City of Newark to
the Cedar Realty Company, a corporation for the
non-payment of 1922 taxes.

The interest of the said Cedar Realty Company
in the said lands and premises may be a superior
lien to the lien of complainant’s mortgage. Com-
plainant therefore seeks to have the amount of

40
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said lien, if any, and the priority thereof ascer-
tained.

18. On or about June 30, 1925, such portion of
the said lands and premises as lie in the City of
Newark were sold by the said City of Newark to
the Cedar Realty Company for the non-payment of
1923 taxes.

The interest of the said Cedar Realty Company
in the said lands and premises may be a superior
lien to the lien of complainant’s mortgage. Com-
plainant therefore seeks to have the amount of
said lien, if any, and the priority thereof ascer-
tained.

19. On or about June 28, 1926, such portion of
the said lands and premises as lie in the City of
Newark, were sold and purchased by the City of
Newark for nonlpayment of 1924 taxes and assess-
ments.

The interest of the said City of Newark in the
said lands and premises may be a superior lien to
the lien of complainant’s mortgage. Complain-
ant therefore seeks to have the amount of said
lien, if any, and the priority thereof ascertained.

COUNT TWO.

1. On November 8, 1926, Mary Citrano and
Vincenzo Citrano (the same person referred to in
this bill as Vincent Citrano) being indebted to
complainant in the sum of $2500. executed to it
a bond of that date to secure that sum, payable
when certain 1214 shares owned by the said Mary
Citrano and Vincenzo Citrano (the same person
referred to in this bill as Vincent Citrano) in the
said association and assigned by them as collater-
al security for the payment of the said sum of
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$2500. shall have matured, with interest at the
rate of 6% per annum, payable on the third Thurs-
day of each and every month on the said bond.

2. To secure payment of the said bond the said
Mary Citrano and Vincenzo Citrano (the same
person referred to in this bill as Vincent Citrano)
executed to complainant a mortgage of even date
with said bond and thereby conveyed to it in fee
simple the lands and premises hereinafter describ-
ed on the express condition that such conveyance
should be void if payment should be made accord-
ing to the terms of said bond, which mortgage
having first been duly acknowledged, and the cer-
tificate of acknowledgment duly endorsed thereon,
was recorded in the Essex County Register’s Of-
fice in Book L 59 of Mortgages on page 324.

3. The mortgaged premises are particularly de-

scribed in paragraph 3 of Count One.

4. The said bond and mortgage contained an
agreement that should any default be made in the
payment of the said interest, or any installment
on the said shares, or any part thereof, on any day
whereon the same is made payable, as above ex-
pressed, by Mary Citrano and Vincenzo Citrano
(the same person referred to in this bill as Vin-
cent Citrano) their heirs, executors, administra-
tors and assigns, and should the said interest or
any installment on said shares remain unpaid and
in arrears for the space of three months, then, and
from thenceforth, that is to say, after the lapse or
expiration of such period, the aforesaid principal
sum of $2500. or the unpaid residue thereof, with
all arrearages of interest thereon, fines, should, at
the option of the party of the second part (the
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complainant herein) or its legal representatives,
become and be due and payable immediately
thereafter.

5. On June 13, 1925, Vincent Citrano (the
same person referred to in this bill as Vincenzo
Citrano) and Mary Citrano, his wife, being then
the record owners of the said lands and premises,
mortgaged same to one Scottie Basile for $1000.,
sald mortgage being recorded in Book 1 54 of
Mortgages in the Essex County Register’s Office,
on page 355. By written assignment dated Janu-
ary 5, 1925, the said Scottie Basile assigned his
entire interest in the said bond and mortgage to
Joseph Zemel, said assignment being recorded in
Book 175 of Assignments of Mortgages in the Es-
sex County Register’s Office on page 418. By
written assignment dated February 1, 1926, said
Joseph Zemel assigned his entire interest in the
sald bond and mortgage to Frank Melfi, which as-
signment was recorded in Book 177 of Assign-
ments of Mortgages in the Essex County Regis-
ter’s Office on page 455. On November 24, 1926,
the said Frank Melfi, being then the absolute and
record owner of the said bond and mortgage post-
poned and subordinated the lien of said mortgage
to the lien of complainant’s aforesaid mortgage of
$2500.

Any interest that the said Frank Melfi may have
in the said lands and premises by virtue of the
bond and mortgage of $1000., is subject to the lien
of complainant’s mortgage.

6. From November 7, 1924, to July 15, 1925,
Vincent Citrano (the same person referred to as
Vincenzo Citrano in this bill) and Mary Citrano,
his wife, were the record owners of the aforesaid
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lands and premises.

7. On June 8, 1925, a recognizance was filed in
the Office of the Clerk of the New Jersey Supreme
Court in the sum of $1700. wherein one James Ci-
trano, among others, was the principal and one
Alexander Isserman, was the obligee. Complain-
ant had no actual or constructive knowledge or
notice of the fact that the said James Citrano is
the same person as Vincent Citrano (the same
person referred to in this bill as Vincenzo Citra-
no) at the time that complainant’s aforesaid mort-
gage was executed and delivered, and complain-
ant advanced the consideration therefor.

Complainant charges that a lien of record in
the name of James Citrano is not constructive or .
record notice to complainant of a lien against Vin-
cent Citrano or Vincenzo Citrano.

If the said James Citrano referred to in the
said recognizance is the same person as Vincent
Clitrano (the same person referred to in this bill
as Vincenzo Citrano) then whatever interest the
obligee in said recognizance may have in the afore-
said lands and premises is subordinate, inferior
and subject to the lien of complainant’s said mort-

gage.

8. On June 27, 1925, a judgment was entered in
the New Jersey Supreme Court in favor of one
Alexander Isserman and against James Citrano,
and others, in the sum of $5127.50.

Complainant had no actual or constructive
knowledge or notice of the fact that the said
James Citrano is the same person as Vincent Ci-
trano (the same person referred to in this bill as
Vincenzo Citrano) at the time that complainant’s
aforesaid mortgage was executed and delivered,
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and complainant advanced the consideration
therefor.

Complainant charges that a lien of record in
the name of James Citrano is not constructive or
record notice to complainant of a lien against
Vincent Citrano or Vincenzo Citrano.

If the said James Citrano referred to in the said
judgment is the same person as Vincent Citrano
(the same person referred to in this bill as Vin-
cenzo Clitrano) then whatever interest the said
judgment creditor may have in the aforesaid lands
and premises is subordinate, inferior and subject
to the lien of complainant’s said mortgage.

9. On July 1, 1925, a judgment was entered in

the First District Court of Newark, New Jersey,
in favor of the Fourteenth Avenue Security Loan
Association, a corporation, against one James Ci-
trano, and others, for $227. and costs which was
docketed on the said day in the office of the Clerk
of the Court of Common DPleas of the County of
Essex.

Complainant had no actual or constructive
knowledge or notice of the fact that the said
James (Clitrano is the same person as Vincent Ci-
trano (the same person referred to in this bill as
Vincenzo Citrano) at the time that complainant’s
aforesaid mortgage was executed and delivered,
and complainantt advanced the consideration
therefor.

(C‘omplainant charges that a lien of record in the
name of James Citrano is not constructive or rec-
ord notice to complainant of a lien against Vin-
cent Clitrano or Vincenzo Citrano.

If the said James Citrano referred to in the said
judgment is the same person as Vincent Citrano
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(the same person referred to in this bill as Vin-
cenzo Citrano) then whatever interest the said
judgment creditor may have in the aforesaid lands
and premises is subordinate, inferior and subject
to the lien of complainant’s said mortgage.

10. On or about February 14, 1918, such por-
tion of the said lands and premises as lie in the
City of Newark, were sold by the said City of
Newark, for nonpayment of 1916 taxes to John
H. Beyer.

The interest of the said John H. Beyer in the
said lands and premises may be a superior lien to
the lien of complainant’s mortgage. Complain-
ant therefore seeks to have the amount of said
lien, if any, and the priority thereof ascertained.

11. On or about June 18, 1924, such portion of
the said lands and premises as lie in the City of
Newark were sold by the City of Newark to the
Cedar Realty Company, a corporation for the non-
payment of 1922 taxes.

The interest of the said Cedar Realty Company
in the lands and premises may be a superior lien
to the lien of complainant’s mortgage. Complain-
ant ‘therefore seeks to have the amount of said
lien, if any, and the priority thereof ascertained.

12. On or about June 30, 1925, such portion of
the said lands and premises as lie in the City of
Newark were sold by the said City of Newark to
the Cedar Realty Company for the non-payment of
1923 taxes.

The interest of the said Cedar Realty Company
in the said lands and premises may be a superior
lien to the lien of complainant’s mortgage. Com-
plainant therefore seeks to have the amount of
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said lien, if any, and the priority thereof, ascer-
tained.

3. On or about June 28, 1926, such portion of
the said lands and premises as lie in the City of
Newark, were sold and purchased by the City of
Newark for non-payment of 1924 taxes and assess-
ments.

The interest of the said City of Newark in the
said lands and premises may be a superior lien
to the lien of complainant’s mortgage. Complain-
ant therefore seeks to have the amount of said
lien, if any, and the priority thereof ascertained.

14. Mary Citrano is the record owner of the
said lands and premises. Whatever interest she
has in the said premises is subject to the lien of
complainant’s mortgage.

5. Vincent Clitrano (the same person referred
to in this bill as Vincenzo Clitrano) is the husband
of the said Mary Citrano. Whatever interest the
said Vincent Citrano (the same person referred to
in this bill as Vincenzo Citrano) may have in the
said premises by curtesy or otherwise is subject to
the lien of complainant’s mortgage.

16. Complainant is informed and believes that
the said Mary Citrano and Vincent Citrano (the
same person referred to in this bill as Vincenzo
Citrano, her husband, have conveyed their entire
interest in the said lands and premises to one
Joseph Testa and Anna Testa, his wife, by deed
which has not been recorded. The said Joseph
Testa and Anna Testa, his wife, are now in pos-
session of the said lands and premises.

Whatever interest the said Joseph Testa and

Anna Testa may have in said lands and premises
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by virtue of such deed or other conveyance is sub-
ject to the lien of complainant’s mortgage.

Complainant is without adequate remedy at
law and therefore prays:

1. That Philmar Construction Corporation,
Maurice Schlesinger, Philip Herman, Frank Mel-
fi, Mary Citrano, Vincent Citrano (the same person
referred to in this bill as Vincenzo Citrano), Joseph
Testa, Anna Testa, his wife, Alexander Isserman,
Fourteenth Avenue Security Loan Association, a
corporation, John H. Beyer, Cedar Realty Com-
pany, a corporation, City of Newark, a municipal
corporation, who are defendants in this suit may
answer this bill of complaint without oath and
ach and every statement therein made.

2. That an account may be taken of the amount
due on complainant’s two mortgages aforesaid.

3. That the defendants, or one of them, may be
decreed to pay complainant the amount so found
due, with interest and costs, by a short day, to be
appointed by this court, and that in default of
such payment, they, and each of them, be debarred
and foreclosed of all equity of redemption in said
lands; or

4. That a decree may be made for the sale of
the mortgaged premises to raise and pay to com-
plainant the amount so found due on its mortgage
with interest and costs.

~

5. That a writ of subpoena may issue command-
ing the said defendants and each of them to
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answer this bill of complaint and to abide by such
decree as this court may make in the premises.

NELSON & OFFEN,
Solicitors of Complainant.

SAMUEL H. NELSON,
Of Counsel.
10

Answer of Defendant Frank Melfi.
Filed Dec. 10, 1927.
IN CHANCERY OF NEW JERSEY.

Between
TROJAN BUILDING AND LOAN AS-
SOCIATION, a corporation,
Complainant, { On Bill &c.
and Answer of
A Defendant
PHILMAR CONSTRUCTION COR- Frank Melfi.
PORATION, a corporation, et als,
Defendants.

The defendant Frank Melfi, in answer to the bill
of complaint heretofore filed herein by the com-
plainant, says:

ANSWER TO FIRST COUNT.

1. He has no knowledge or information suffi-
cient to form a belief as to the allegations con-
tained in paragraphs one, two, three, four, five,
six and leaves the complainant to such proof
thereof as it may be informed as proper.

1
Ansiwcer of Defendant Frank Melfi.

2. He admits the allegations of paragraph
seven.

3. He has no knowledge or information suffi-
cient to form a belief as to the allegations of par-
agraphs eight, nine, ten, eleven, twelve, thirteen,
fourteen, fifteen, sixteen, seventeen, eighteen, and
nineteen and leaves the complainant to such proof
thereof as it may be informed as proper.

SEPARATE DEFENSE TO THE FIRST
COUNT.

Further answering the first count of the bill of
complaint this defendant says:

1. That the mortgage of this defendant is su-
perior in lien to those of all the defendants de-
scribed in the said bill of complaint with the ex-
ception of those set forth in paragraphs one, six-
teen, seventeen, eighteen and nineteen.

ANSWER TO THE SECOND COUNT.

l. This defendant has no knowledge or infor-
mation sufficient to form a belief as to the allega-
tions contained in paragraphs one, two, three and
four and leaves the complainant to such proof
thereof as it may be informed as proper.

2. Answering the fifth paragraph of the bill
of complaint this defendant says he admits the
execution of the mortgage referred to in the said
paragraph and the assignments of the said mort-
gage as set forth therein, “but denies that he post-




18
Answer of Defendant Frank Melfi.

poned the lien of his mortgage aforesaid to the
mortgage described in paragraph one of the sec-
ond count.”

3. He has no knowledge or information suffi-
cient to form a belief as to the allegations con-
tained in paragraphs six, seven, eight, nine, ten,
eleven, twelve, thirteen, fourteen, fifteen and six-
teen.

FIRST SEPARATE DEFENSE TO THE
SECOND COUNT.

Further answering the second count of the bill
of complaint this defendant says:

[. That the mortgage of this defendant is su-
perior in lien to those of all the defendants de-
scribed in the said bill of complaint with the ex-
ception of those set forth in paragraphs ten, elev-
en, twelve and thirteen.

SECOND SEPARATE DEFENSE TO THE
SECOND COUNT.

Further answering the second count of the bill
of complaint, this defendant says:

[. He admits that on or about November 24th,
1926, he executed a certain instrument wherein
he agreed that his said mortgage would be infer-
ior to a mortgage thereafter to be executed to the
complainant and this defendant says that the
mortgage described in the first paragraph of the
second count of the hill of complaint is not the
salid mortgage.

19

Answer of Defendant Frank Melfi.

2. This defendant further says that he receiv-
ed no consideration therefore nor did the com-
plainant or any one on its behalf pay any consid-

eration therefore.

3. This defendant will further set up that the
said instrument was executed without considera-
tion and that the complainant did not rely there-
on in any respect and that this defendant’s mort-
gage is prior in lien to the said mortgage set forth
in the first and second paragraphs of the second
count of the bill of complaint.

JOSEPH ZEMEL,
Solicitor and of counsel with
Defendant Frank Melfi.
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Notice of Motion.
Filed Dec. 20, 1927.
IN CHANCERY OF NEW JERSEY.

Between
TROJAN BUILDING AND LOAN As-
SOCIATION, @ COTp.,
Complainant, On Bill &ec.
and NQti.ce of
Motion.
PHILMAR CONSTRUCTION COR-
PORATION, a corporation, et als,
Defendants.

To the Defendant, Frank Melfi, or his Solicitor,
Joseph Zemel:

Take Notice that on Tuesday, December 20th,
1927, at 10 o’clock in the forenoon or as soon
thereafter as counsel can be heard, at the Chan-
cery Chambers, 1060 Broad Street, we shall apply
to the Chancellor for an order striking out the an-
swer that you have filed in this cause on the
ground that same is sham and untrue insofar as
vou challenge the superiority of complainant’s
mortgages to the lien of your encumbrance. And

Take further notice that on the said application
we shall file with and read to the court the annex-
ed affidavit.

NELSON & OFFEN,
Solicitors for Complainant.

21

Affidavit of Samuel O. Offen.
IN CHANCERY OF NEW JERSEY.

Between
TROJAN BUILDING AND LOAN As-
SOCIATION, a corp.,
Complainant, On Bill &ec.

and ‘
Affidavit.

PHILMAR CONSTRUCTION COR-
PORATION, a corp., et als,
Defendants. /

State of New Jersey |_
County of Essex. foes

Samuel O. Offen, being duly sworn, according
to law upon his oath deposes and says:

I am at present and for more than five years
last past been a practising attorney at law of the
State of New Jersey, with offices in the City of
Newark, and at all times hereinafter mentioned I
have been and am at present the attorney and so-
lieitor for the Trojan Building and Loan Associ-
ation, a corporation duly organized and existing
under and by virtue of the laws of the State of
New Jersey, with principal office in the City of
Newark therein, and duly authorized by the De-
partment of Banking & Insurance of the State of
New Jersey to carry on the business for which it
was incorporated.

On October 24, 1923, the said Trojan Building
and Loan Association loaned to the Philmar Con-
struction Corporation, a corporation of New Jer-
sey, the sum of $5000. pursuant to a resolution
duly passed by the Board of Directors of the said
assoclation, in consideration for which the said
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Philmar Construction Corporation made, execut-
ed and delivered to the said Trojan Building and
Loan Association its bond to secure payment of
the said sum, payable when a certain twenty five
shares owned by the said Philmar Construction
Corporation in the said association shall have ma-
tured, with interest at the rate of 6% per annum,
payable monthly on the third Thursday of each
and every month from the date of same. To se-
cure payment of the principal sum of $5000. in
the said bond the said Philmar Construction Cor-
poration executed to the Trojan Building and
Loan Association (complainant herein) a mort-
oage of even date with said bond which was and

hecame a first lien’ upon the premises mentioned

in the bill of complaint herein, which was payable
strictly according to the terms and tenor of said
bond. 1 attended to the drawing up and execu-
tion of the said bond and mortgage and I actually
paid over the consideration for the said bond and
mortgage aforesaid. I shall produce the said or-
iginal bond and mortgage when this matter is
heard. The mortgagors and their assigns de-
faulted in the performance of the terms of the
said bond and mortgage, by reason whereof there
became due and is at present due thereon the sum
of $3975.25, with interest at the rate of 6% per
annum from the 17th day of September, 1927.

Complainant’s said mortgage is a first lien upon
the lands and premises in question and is super-
ior to the mortgage of the defendant, Frank Melfi.
The said defendant does not challenge in his an-
swer the priority of complainant’s said mortgage
over his mortgage.

According to the records (the chronological or-
der of recording of the complainant’s mortgages

Affidavit of Sam wel O. Offen.

and the defendant’s mortgage not being in dispute
on June 13, 1925, defendant’s mortgage for $1000.
was recorded. Same was assigned by Scottie Basile,
mortgagee therein named, on January o, 1926, to
Joseph Zemel, who assigned same February 1,
1926, to the present defendant, Frank Melfi. On
November 8, 1926, the Trojan Building and Loan
Association granted an additional loan of $2500.
on said premises to Teresina Lupia and John Lu-
pia, then owners of said premises and received a
bond to secure payment of said sum and a mort-
gage accompanying same in like sum, conditioned
upon strict performance of the terms in said bond.
The complainant being by law unauthorized to
accept any mortgage security which was not a
first lien upon the lands and premises in question
I communicated with the defendant, Frank Melfi,
to obtain from him a postponement of the lien of
his said mortgage to that of the complainant’s
mortgage for $2500. so that the lien of complain-
ant’s said mortgage of $2500. would be in the na-
ture of a loan on the said premises additional to
the loan of $5000. made as aforesaid and secured
by a first mortgage. In consideration for the
granting of the said additional loan of $2500. by
the complainant and in consideration of complain-
ant’s payment of the proceeds of said loan to the
then owner of the said premises, defendant post-
poned the lien of his said mortgage to the lien of
complainant’s mortgage of $2500. I personally
paid the proceeds of said loan to the mortgagors
after obtaining the defendant’s said postponement.
The original bond and mortgage and the defend-
ant’s postponement will be produced at the hear-
ing in this matter. '
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The mortgagors in the said mortgage of $2500.
defaulted in the performance of the terms of the
said bond and mortgage, by reason whereof there
became and is due at present from the said mort-
gagors the sum of $2530.15, on account of princi-
pal and interest from the 17th day of September,
1927,

Neither the mortgagors nor their assigns have
filed any answer in this suit and do not contest
the validity and priority of complainant’s mort-
gages and the amount due thereon as herein speci-
fied.

The answer of the defendant, Frank Melfi, inso-
far as it challenges the priority of complainant’s
mortgages is sham and untrue and interposed mere-
Iy for the purpose of delay.

SAMUEL O. OFFEN.

Sworn and subscribed before mel
this 15 day of December, 1927.
Bernard Jacobs
A Notary Public of N. Jersey.
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Affidavit of Frank Melfi.

Filed Dec. 28, 1927.

IN CHANCERY OF NEW JERSEY.

Between
TROJAN BUILDING AND LOAN As-
SOCIATION,
Complainant, [ On Bill &e.

and On Motion.
Affidavit.
PHILMAR CONSTRUCTION COR-
PORATION, et als,
Defendants.

Frank Melfi, of full age, being duly sworn on
his oath, deposes and says:

I am one of the defendants in the above entitled
cause and I am the holder of a certain mortgage
in the sum of one thousand ($1,000.00) dollars,
the details of which are more fully set forth in the
Bill of Complaint filed herein.

On or about November 24th, 1927, Mr. Samuel
O. Offen called at my house, #240 South Tth
Street, Newark, New Jersey, and requested me to
sign an instrument in writing.

[ did not receive any money or other considera-
tion for the signing of the said paper.

I was not informed by Mr. Offen that the con-
sideration for my signing the said paper was or
would be payment to Teresina Lupia and John
Lupia of the sum of twenty-five hundred ($2500.
00) dollars or any other sum by the complainant.
Mr. Offen did not inform me that he would pay
out any sum of money after obtaining my said
postponement. :

The answer heretofore filed by me in this cause




26

Affidavit of Frank Melfi.
contains the truth concerning the matters in issue
in this cause to the best of my knowledge, infor-
mation and belief, and is not sham or untrue or
filed for the purpose of delay but it is filed because
I verily believe that lien of my mortgage is prior
to the lien of the complainant’s mortgage in the
sum of twenty-five hundred ($2500.00) dollars.

FRANK MELFI.
Sworn and subscribed to before me this)|
nineteenth day of December, 1927.
Alexander M. Goldfinger
A Master in Chancery of New Jersey.

Order Striking out Answer filed by Defendant,
Frank Melfi.

Filed Dec. 20, 1927.
IN CHANCERY OF NEW JERSEY.

Between
TrROJAN BUILDING AND LOAN ASs-
SOCIATION, a corp.,

: Order striking
Complainant, fh T

out Answer
and filed by
Defendant,
PHILMAR CONSTRUCTION Cor- § Frank Melfi.
PORATION, a corp., et als,
Defendants.

This matter being opened to the Court by Samu-
el H. Nelson of the firm of Nelson & Offen, solici-
tors for the complainant, in the presence of Joseph
Zemel, solicitor for the defendant, Frank Melfi,
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Order Striking out Answer filed by Defendant,
Frank Melfi.

on a motion to strike out the answer filed by the
sald defendant on the ground that the same is
sham and the Court having examined the plead-
ings and having heard argument of counsel for the
respective parties and it appearing to the Court
that the answer filed by the said defendant, Frank
Melfi, is sham, it is on this 20th day of December,
1927,

ORDERED that the answer filed by the defend-
ant, Frank Melfi, be and the same is hereby strick-
en out. And it is

FURTHER ORDERED that the said defend-
ant, Frank Melfi have and he hereby is given leave
to prove his encumbrance and the amount due
thereon before the Master to whom this matter
may be referred in accordance with the rules and
practice of this Court. And it is

FURTHER ORDERED that the defendant,
Frank Melfi, pay to the complainant the taxed
costs of this motion.

Respectfully Advised.
JouN H. BACKES
hIER 64

Note: This order was subsequently vacated.




28

Order.
IN CHANCERY OF NEW JERSEY.

Between \
TROJAN BUILDING AND LOAN As-
SOCIATION, a Corp.,
Jomplainant,

On Bill &c.

and Order.

PariLmMAR CONSTRUCTION CORPOR-
PORATION, a corp., et als,
Defendants. /

This matter being opened to the Court by
Joseph Zemel, solicitor for the defendant, Frank
Melfi, in the presence of Nelson & Offen, solicitors
for the complainant, and it appearing that an or-
der was improvidently made and entered on De-
cember 20, 1927, striking out the answer filed by
the defendant, Frank Melfi, it is on this day
of January, 1928,

ORDERED that the order made and entered on
December 20, 1927, striking out the answer of the
defendant, Frank Melfi, be and the said is hereby
vacated, and it is

FURTHER ORDERED that the order of ref-
erence made and entered on December 28, 1927,
referring this matter to Maxwell M. Alback, one
of the Masters of this Court, to ascertain and re-
port the amount due to complainant and to other
encumbrances be and the same is hereby vacated.

E. R. WALKER
C.
Respectfully Advised,
JOHN H. BACKES,
LR

29

Order.
IN CHANCERY OF NEW JERSEY.

1
\

Between
TROJAN BUILDING AND LOAN As-
SOCTATION, a corp.,
Complainant,
On Bill &e.

and
X Order.
PHILMAR CONSTRUCTION COR-
PORATION, a corp., et als,

Defendants.

This matter being opened to the Court by
Joseph Zemel, solicitor for the defendant, Frank
Melfi, in the presence of Nelson & Offen, solicitors
for complainant, and the parties consenting to the
entry hereof, it is on this day of January, 1928,

ORDERED that the notice of appeal filed by
the defendant, Frank Melfi, from an order made
and entered on December 20, 1927, striking out
the answer of the defendant, Frank Melfi, be and
the same is hereby withdrawn.

E. R. WALKER,
C.
Respectfully Advised,
JouN H. BACKES
VG
We hereby consent to the entry of the above or-
der
NELSON & OFFEN,
Solicitors for Complainant.
JOSEPH ZEMEL,
Solicitor for Defendant,
Frank Melfi.
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Notice of Motion.
Filed Feb. 6, 1928.
IN CHANCERY OF NEW JERSEY.

Between
TROJAN BUILDING AND LOAN As-
SOCIATION, a Corp.,
Complainant, | On Bill &c.

and Notice of
Motion.
PHILMAR CONSTRUCTION CoRr-
PORATION, a corp., et als,
Defendants.

To the Defendant, Frank Melfi, or his Solicitor,
Joseph Zemel:

Take notice that on Tuesday, January 31st,
1928, at 10 o'clock in the forenoon, or as soon
thereafter as counsel can be heard, at Chancery
(‘hambers, 1060 Broad Street, Newark, New Jer-
sey, we shall apply to the Chancellor for an order
striking out those portions of your answer here-
inafter set forth for the reasons herein given.

1. That portion of Paragraph 2 of the Answer
to the Second Count which recites; “but denies
that he postponed the lien of his mortgage afore-
«aid to the mortgage described in Paragraph 1 of
the Second Count”, on the oround that same 1S

sham.

2. That portion of the First Separate Defense to
the Second Count which alleges that the lien of
the defendants mortgage is superior to complain-
ant’s mortgage of $2500. which iy set forth in Par-
agraph 1 of Count Two of the Bill of Complaint,
on the ground that same is sham.
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Notice of Motion.
3. That portion of Paragraph 1 of the Second
Separate Defense to the Second Count which re-
cites: “and this defendant says that the mortgage
described in the First Paragraph of the Seco;d
Count of the Bill of Complaint is not the said
mortgage”’, on the ground that same is sham.

. D 1 O'T¢ D J
4. Paragraph 2 of the Second Separate Defense
=Y
to the Second Count on the ground that same is
frivolous.

24 Do 1 O (3 p =
5. Paragraph 3 of the Second Separate Defense
Afrsgs @
to the Second Count on the ground that same is
sham.
NELSON & OFFEN,
Solicitors for Complainant.




Affidavit of Samuel O. Offen.
IN CHANCERY OF NEW JERSEY.

Between
TROJAN BUILDING AND LOAN As-
SOCIATION, a corp.,
Complainant,

On Bill &ec.
and

7 Affidavit.
PHILMAR CONSTRUCTION JOR-

PORATION, a corp., et als,
Defendants.

State of New Jersey |
Qg -
(j()]lnt)v ()«f ESS()X_ SL;,.

SAMUEL O. OFFEN, being duly sworn, according
to law upon his oath, deposes and says:

1. T am at present and for more than five years
last past been a practicing attorney at law of the
State of New Jersey, with offices at 60 Park Place,
Newark, New Jersey, and at all times hereinafter
mentioned I have been and am at present the at-
torney and solicitor for the Trojan Building and
Loan Association, a corporation duly organized
and existing under and by virtue of the laws of
the State of New Jersey, with principal office in
the City of Newark therein, and duly authorized
by the Department of Banking & Insurance of the
State of New Jersey to carry on the business for
which it was incorporated.

2. On or about October 24, 1923, the said Tro-
jan Building and Loan Association loaned to the
Philmar Construction Corporation, a corporation
of New Jersey, the sum of $5000. pursuant to a
resolution duly passed by the Board of Directors
of the said association in consideration for which
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the said Philmar Construction Corporation made,
executed and delivered to the said Trojan Build-
ing and Loan Association its bond to secure pay-
ment, of the said sum, payable when a certain
twenty five shares owned by the said Philmar
(Construction Corporation in the said association
shall have matured, with interest at the rate of
6% per annum, payable monthly on the third
Thursday of each and every month from the date
of same. To secure payment of the principal sum
of $5000. in the said bond the said Philmar Con-
struction Corporation executed to the Trojan
Building and Loan Association (complainant
herein) a mortgage of even date with said bond
which was and became a first lien upon the premi-
ses mentioned in the bill of complaint herein,
which was payable strictly according to the terms
and tenor of said bond. Said mortgage was re-
corded in the Essex County Register’s Office in
Book W 49 of Mortgages on page 104 on October
27, 1923. 1 personally attended to the drawing
up and execution of the said bond and mortgage
and I actually paid over the consideration of
$5000. for the said bond and mortgage, to the
mortgagor aforesaid, Philmar Construction Cor-
poration, immediately after the execution of said
bond and mortgage. The said mortgagors and
their assigns defaulted in the performance of the
terms of the said bond and mortgage by reason
whereof there became due as of January 5, 1928,
according to the Secretary’s report, the sum of
$4057.75 on the said bond and mortgage, with in-
terest at the rate of 6% per annum from the said
date to the date hereof. Complainant’s said mort-
oage of $5000. is a first lien upon the lands and
premises in question and is superior to the mort-
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gage of the defendant, Frank Melfi. The said de-
fendant does not challenge in his answer the pri-
ority of complainant’s mortgage over his said
mortgage.

3. On or about November 8, 1923, the said Phil-

mar Construction Corporation conveyed the afore-
said lands and premises, subject to complainant’s
aforesaid mortgage of $5000. to H. J. Leonardo
Citrano (the same person referred to in the bill
of complaint as Leonardo Citrano) by warranty
deed recorded in the Essex County Register’s Of-
fice in Book E 69 of Deeds on page 578.

4. On or about November 7, 1924, the said H. J.
Leonardo Citrano, under the name of Leonardo
Citrano, and his wife, conveyed the said premises,
subject to complainant’s mortgage of $5000. to
Vincent Citrano (also referred to in the bill as
Vincenzo Citrano) by deed recorded in the Essex
County Register’'s Office as Book ' 71 of Deeds
page 580.

5. On or about June 13, 1925, said Vincent Ci-
trano and his wife mortgaged the said lands and
premises for $1000. to one Scottie Basile, which
mortgage was recorded in the Essex County Regis-
ter’s Office in Book I 54 of Mortgages on page

O
Deded,

6. On January 6, 1926, said Scottie Basile as-
siened his interest in said bond and mortgage to
Joseph Zemel, which assignment was recorded in
the Essex County Register’s Office in Book 175 of
Assignments of Mortgages on page 418.

7. On February 1, 1926, said Joseph Zemel as-

signed his interest therein to the defendant Frank
Melfi by assignment recorded in Book 177 of As-
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signment of Mortgages on page 455 in the Essex
County Register’s Office. '

8. On or about July 14, 1925, Vincent Citrano
and his wife conveyed said lands and premises
subject to complainant’s said mortgage of $5000.
to Teresina Lupia by deed recorded in the Kssex
County Register’s Office in Book V 72 of Deeds on
page 47.

9. On or about November 8, 1926, said Teresina
Lupia, and her husband, conveyed said lands and
premises subject to complainant’s aforesaid mort-
gage of $5000. to Mary Citrano, which deed was
recorded in the Essex County Register’s Office in
Book D-75 of Deeds page 577.

10. On or about November 8, 1926, complainant
association granted an additional loan of $2500.
on the aforesaid premises to Mary Citrano, record
owner of said premises, (the affidavit previously
filed on motion to strike the answer of the defend-
ant, Frank Melfi, unintentionally and erroneously
stated that the loan was granted to Teresina Lu-
pia) with the understanding, however, and upon
condition that the defendant, Frank Melfi, would
first postpone the lien of his mortgage of $1000.
to the lien of complainant’s mortgage of $2500. to
be given by Mary Citrano and her husband to se-
cure unto complainant payment of the said addi-
tional sum of $2500., before complainant would
advance and pay the proceeds of said loan to Mary
Citrano, to wit, $2500. On November 8, 1926, the
said Mary Citrano and her husband, Vincenzo Ci-
trano, made, executed and delivered a bond to.
complainant association conditioned upon pay-
ment of the actual sum of $2500. and a mortgage
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upon the aforesaid premises to secure payment of
the bond with the understanding, however, that
the complainant association would not advance
and pay the consideration therefor ($2500.) un-
less and until Frank Melfi, who then held a mort-
gage of $1000. on the said premises, would post-
pone the lien thereof to the lien of the mortgage of
$2500. 1 personally attended to the drawing up
and execution of the said bond and mortgage and
recorded the mortgage in the Essex County Reg-
ister’s Office on November 9, 1926, same being re-
corded in Book L 59 of Mortgages on pages 324-

326.

11. I communicated with the defendant, Frank
Melfi, to obtain from him a postponement of the
lien of said mortgage to that of complainant’s
mortgage of $2500. so that the lien of complain-
ant’s said mortgage of $2500. would be subordi-
nate only to complainant’s mortgage of $5000. al-
ready affecting the said premises. In considera-
tion for the granting of the said additional loan
of $2500. by the complainant to Mary Citrano the
owner of said lands and premises, and the pay-
ment of the proceeds thereof to Mary Citrano,
then owner of the said premises, the defendant
Frank Melfi executed in my presence a postpone-
ment of the lien of his said mortgage to the lien
of complainant’s mortgage on November 24, 1926,
which was delivered to me and recorded in the
Essex County Register’s Office on the same day in
Book 90 of Releases of Mortgages for said county
on page 506.

12. The said Mary Citrano, mortgagor, and her
assigns, defaulted in the performance of the terms
of the said bond and mortgage by reason whereof

d
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the principal sum of said mortgage became due
upon complainant’s option prior to the filing of
the bill of complaint herein, complainant having
exercised said option. There is due upon the said
mortgage of $2500. as of January 5, 1928, accord-
ing to the Secretary’s report the sum of $2636.25
with interest from the said date at the rate of 6%
per annum.

13. After the aforesaid postponement of lien
was made and delivered by the defendant, Frank
Melfi, to me, on behalf of the complainant, com-
plainant paid the full sum of $2500., same being
the proceeds of the aforesaid loan, to the mortgag-
or. 1 actually disbursed said moneys. The de-
fendant, Frank Melfi, does not deny that com-
plainant paid the full amount of $2500. to the
mortgagor after the postponement was delivered.

14. T have read the defendant’s answer and be-
lieve that those portions of the defendant’s answer
specified in the foregoing notice of motion should
be stricken out for the reasons therein given.

SAMUEL O. OFFEN.

Sworn and subscribed before me this|
25th day of January, 1928. {
Bernard Jacobs,
A Notary Public of N. Jersey.
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Filed Feb. 6, 1928.

IN CHANCERY OF NEW JERSEY.

Between
TrROJAN BUILDING AND LOAN AS- } Op Bill &ec
SOCIATION, a COrp.,

TR On Motion to
Complainant

2 strike out
and portions of
Defendant’s
PHILMAR CONSTRUCTION COR- Answer.

PORATION, a corp., et als, Affidavit.
Defendants.

State of New Jersey |
County of Essex. e

Samuel O. Offen, being duly sworn, according
to law upon his oath, deposes and says:

I am making this affidavit to supplement an affi-
davit already made in this cause. That annexed
hereto is a true copy of the postponement of mort-
gage referred to in the bill of complaint and other
affidavit that you have filed in this cause.

SAMUEL O. OFFEN.
Sworn and subscribed before me this)|
31st day of January, 1928. {
Bernard Jacobs,
Notary Public of N. J.

Agreement made the twenty-fourth day of No-
vember, One Thousand Nine Hundred and twenty-
six, between Frank Melfi, hereinafter described as
the party of the first part and Trojan Building
and Loan hereinafter described as the party of the
second part.
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Witnesseth: That whereas the said party of the
first part is now the owner and holder of a certain
mortgage, and the bond in said mortgage men-
tioned, made by Vincent Citrano and Mary Citra-
no, his wife, and subsequently assigned to Frank
Melfi to secure the principal sum of One Thousand
Dollars, and interest, and dated June 13th, 1925,
which said mortgage was recorded in the office of
the Register of the County of Essex on the day
of 19 , in liber Book I-54 of Mortgages,
at page 355, and covers the premises hereinafter
mentioned.

And whereas Mary Citrano wife of Vincenzo
(Vincent) Citrano, the present owner of the
premises hereinafter mentioned, is about to exe-
cute and deliver to said party of the second part,
a bond and mortgage to secure the principal sum
of Twenty-five hundred dollars, and interest, at
the rate of six per cent, dated November 8th,
1926, and covering premises 7#4 Tremont Avenue,
East Orange, N. J., and more fully described in
said last mentioned mortgage :-

Premises in the City of East Orange, County of
Essex and State of New Jersey.

Beginning at a point on the northeaster-
ly line of Tremont Avenue said point being
distant southeasterly 75 feet from the point
of intersection of the said northeasterly
line of Tremont Avenue and the southeast-
erly line of Grand Avenue; running thence
north 32 degrees 30 minutes east 100 feet;
thence south 57 degrees 28 minutes east 50
feet ; thence south 32 degrees 30 minutes
west 100 feet to the aforementioned north-
easterly line of Tremont Avenue; thence
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along the same north 57 degrees 28 minutes
west 50 feet to the point and place of be-
ginning.

And whereas, the said party of the second part
has refused to make said loan of Twenty five hun-
dred Dollars and accept said bond and mortgage
unless said first mentioned mortgage is made a
subsequent and subordinate lien to the lien of said
mortgage about to be given by the party of the
second part:

Now, therefore, in consideration of the premises
and to induce the said party of the second part to
make said loan and accept said bond and mortgage
and of One Dollar paid to said party of the first
part of said party of the second part, the receipt
whereof is hereby acknowledged, the said party of
the first part hereby covenants and agrees with
said party of the second part that said mortgage
held by said party of the first part is and shall
continue to be subject and subordinate in lien to
the lien of said mortgage for Twenty five hundred
Dollars, about to be given: by the party of - the
second part hereto, as to any and all sums advanc-
ed or hereafter to be advanced on said last men-
tioned mortgage, it being the intention of the par-
ties hereto that the aforesaid mortgage of the par-
tv of the first part shall be a lien subsequent in
every particular to the aforementioned mortgage
of Twenty five hundred Dollars, about to be given
by the said party of the second part hereto.

This agreement shall be binding on, and enure
to the benefit of the respective heirs, personal rep-
resentatives, successors and assigns of the parties
hereto.

In witness whereof, the said party of the first
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part has signed and sealed these presents the day
above written.
FRANK MELFL
In the presence of
SAMUEL O. OFFEN.

State of New Jersey |
County of Essex. Y
Be It Remembered, that on this twenty-fourth
day of November, in the year of our Lord One
Thousand Nine Hundred and Twenty six, before
me the subscriber, An Attorney at Law, personal-
ly appeared Frank Melfi, who, I am satisfied, is
the grantor mentioned in the within instrument,
to whom I first made known the contents thereof,
and thereupon he acknowledged that he signed,
sealed and delivered the same as his voluntary act
and deed, for the uses and purposes therein ex-
pressed.
SAMUEL O. OFFEN,
An Attorney at Law of N. J.

On the back of the said mortgage appears the
following endorsement:

Received in the Register’s Office of the
County of Essex, New Jersey, on the 26th
day of November A. D. 1926 at 1:42 o’clock
in the afternoon, and Recorded in Book 90
of Releases of Mortgages for said County,
on pages 506.

HowaArp S. Dobp,
Register.
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Affidavit of Frank Melfi.
Filed Feb. 6, 1928.

IN CHANCERY OF NEW JERSEY.

Between
TroOJAN BUILDING AND LOAN AS-
SOCIATION,

Complainant, On Bill &c.
On motion
and
Affidavit.
PHILMAR CONSTRUCTION (COR-
PORATION, a corporation, et als,
Defendants.

County of Essex.

Frank Melfi, of full age, being duly sworn on his

oath, deposes and says:

[ am one of the defendants in the above entitled
cause. I am the holder of a certain mortgage in
the sum of one thousand ($1,000.00) dollars the
details of which are more fully set forth in the bill
of complaint filed herein.

[ have read a copy of a certain affidavit attach-
ed to the notice of motion in this matter which affi-
davit is made by Samuel O. Offen, and is dated
January 25th, 1928, and sworn to before Bernard
Jacobs, a Notary Public of New Jersey.

I do not deny any of the allegations contained
in the first, second, third and fourth paragraphs
of the said affidavit. While I am not familiar
with the facts therein set forth I believe that they
set forth the truth.

The matters set forth in paragraphs five, six
and seven are true and I believe that the matters
set forth in paragraphs eight and nine are true.

Affidavit of Frank Melfi.

As to the matter set forth in paragraph ten of
the said affidavit I was never informed nor did I
ever understand that the mortgage of twenty-five
hundred ($2500.00) dollars was granted on condi-
tion that I would first postpone the lien of my
mortgage to the lien thereof nor was I ever made
aware of the understanding that the complainant
would not advance the twenty-five hundred
($2500.00) dollars as consideration therefore un-
less and until I postponed the lien of my
mortgage.

Prior to the occasion upon which I signed the
instrument alleged to be a postponement, I did
not have any knowledge that the complainant was
placing an additional mortgage on the premises.

On or about November 24th, 1927, Mr. Samuel
O. Offen called at my house #240 South Tth
Street, Newark, N. J., and requested me to sign an
instrument in writing. I did not receive any
money or other consideration for the signing of
said paper nor was I informed by Mr. Offen that
the consideration for my signing the said paper
was or would be payment to Mary Citrano of the
sum of twenty-five hundred ($2500.00) dollars or
any other sum by the complainant. Nor did Mr.
Offen inform me that he would pay out any sum
of money after obtaining my said postponement
and T therefore do not believe that payment of the
proceeds of the said mortgage to Mary Citrano
was a proper consideration for the said instru-
ment in writing.

[ am not familiar with the facts set forth in
paragraph twelve of the said affidavit but I be-
lieve the said paragraph sets forth the truth.

[ also believe that Paragraph thirteen of the
said affidavit sets forth the truth wherein it sets
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forth that the complainant paid to the mortgagor

the full amount of the proceeds of the said mort-
gage.

FRANK MELFI.

Sworn and subscribed to before me|

this 26th day of Jan. 1928. |

Alexander M. Goldfinger,
A Master in Chancery of
New Jersey.
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Opinion.
Filed Feb. 10, 1928.
IN CHANCERY OF NEW JERSEY.

Between
TROJAN BUILDING AND LOAN As-
SOCIATION,
Complainant,

and Opinion.

PHILMAR CONSTRUCTION COM-
PANY, et als,
Defendants.

A postponement of the lien of a recorded
mortgage to that of a junior mortgage of
record is not without consideration where
the loan on the latter was made after the
Postponement and in reliance upon it.

On motion to strike part of answer as
sham and frivolous.

For the motion, NELSON & OFFEN.
Opposed, JOSEPH ZEMEL.

BACKES, Vice Chancellor.

The complainant is foreclosing a first and a
second mortgage. The first mortgage of $5000 is
not disputed. The second mortgage of $2500 was
given November 8, 1923, and duly recorded. At
that time there was of record a prior mortgage of
$1000 held by the defendant, Melfi, who, on No-
vember 25, 1923, executed to the complainant an
instrument postponing the lien of his mortgage to
that of complainant’s second mortgage, and there-
upon the complainant advanced the money there-
on. These facts are established and not denied on
this motion to strike out as sham and frivolous
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so much of the defendant Melfi’'s answer which de-
nies that he postponed the lien of his mortgage to
the mortgage of the complainant, and an allega-
tion that the complainant’s mortgage is not the
mortgage to which the defendant postponed his
mortgage, and so much as sets up that the post-
ponement was executed without consideration and
that the complainant did not rely thereon in mak-
ing the loans. Melfi admits the execution of the
postponement. It describes the mortgages involv-
ed with certainty and recites that the complain-
ant refuses to make the loan without the postpone-
ment. He does not claim that it was improperly
procured, nor does he deny that he knew its con-
tents and understood, but his counsel’s notion
seems to be that as the complainant’s mortgage
was already executed and of record at the time his
client executed the postponement, that the com-
plainant was bound to make the loan and that
therefore there was no consideration for the post-
ponement. The fallacy of this is too obvious for
serious consideration. The complainant’s mort-
gage came into validity not by the recording but
by the payment of the consideration, and its obli-
gation to advance the money was conditioned up-
on procuring the postponement of the defendant’s
mortgage. Melfi’s claim that he did not receive
the recited one dollar consideration for signing
the postponement and that he did not know of an
understanding between the complainant and the
mortgagor that the loan was dependent upon the
execution of the postponement is sheer trifle.

The postponement of his mortgage was the in-
ducement to the complainant to make the loan
and parting with the money, relying on it, consti-
tuted the consideration.

The motion will prevail.
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Order.
Filed Feb. 14, 1928.
IN CHANCERY OF NEW JERSEY.

Between
TROJAN BUILDING AND LOAN ASs-
SOCIATION, @ corp.,

Complainant, 7
On Bill &ec.

and Order.
PHILMAR CONSTRUCTION (COR-

PORATION, a corp., et als,
Defendants.

This matter being opened to the Court by Nel-
son & Offen, solicitors for complainant, (Samuel
H. Nelson, of counsel with complainant), in the

presence of Joseph Zemel, solicitor for and of
counsel with defendant, Frank Melfi, on a motion
to strike out portions of the answer filed by the
said defendant in this cause; and the Court hav-
ing examined the pleadings filed and the affidavits
submitted by the respective parties and having
heard arguments of counsel and being of the opin-
ion that the portions of said defendant’s answer
sought to be stricken out should be stricken out
for the reasons given, it is on this 14 day of Feb-
ruary, 1928, ORDERED:

1. That that portion of Paragraph 2 of the An-
swer to the Second Count of the Bill of Complaint
which recites: “but denies that he postponed the
lien of his mortgage aforesaid to the mortgage de-
scribed in Paragraph 1 of the Second Count”, be
and the same is hereby stricken out on the ground
that same is sham.
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2. That that portion of the First Separate De-
fense of the Answer to the Second Count of the
Bill of Complaint which alleges that the lien of
the defendant’s mortgage is superior to complain-
ant’s mortgage of $2500. which is set forth in Par-
agraph 1 of Count Two of the Bill of Complaint,
be and the same is hereby stricken out on the
eround that same is sham.

9

3. That that portion of Paragraph 1 of the
Second Separate Defense of the Answer to the
Second Count of the Bill of Complaint which re-
cites: “and this defendant says that the mortgage
described in the First Paragraph of the Second
Count of the Bill of Complaint is not the said
mortgage”, be and the same is hereby stricken out
on the ground that the same is sham.

4. That paragraph 2 of the Second Separate
Defense of the Answer to the Second Count of the
Bill of Complaint be and the same is hereby
stricken out on the ground that same is frivolous.

D)

5. That paragraph 3 of the Second Separate
Defense of the Answer to the Second Count of the
Bill of Complaint be and the same is hereby strick-
en out on the ground that same is sham.

Respectfully Advised

JorN H. BACKES E. R. WALKER,
V. C. 0.
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Notice of Appeal by Frank Melfi.
Filed Dec. 30, 1927.
IN CHANCERY OF NEW JERSEY.

Between
TROJAN BUILDING AND LOAN AS-
SOCIATION,
Complainant, | On Bill &c.

and Notice of
Appeal by
PHILMAR CONSTRUCTION ‘COR- Frank Melfi.
PORATION, a corporation, et als,
Defendants.

The defendant Frank Melfi hereby appeals to
the Court of Errors and Appeals in the Last Re-
sort in all Causes from so much of the order made
in the above entitled cause on December 20, 1927,
by the Honorable Edwin Robert Walker, Chancel-
lor, on the advice of the Honorable John H.
Backes, Vice-Chancellor, as directs that the an-
swer filed by the defendant Frank Melfi be struck
out and that said defendant pay the costs on the
motion to strike out said answer.

Dated December 30th, 1927.

JOSEPH ZEMEL,
Solicitor for and of counsel with
Defendant Frank Melfi.

I conceive there is good cause for appeal in the
above entitled cause.
JOSEPH ZEMEL,
Of Counsel with defendant
Frank Melfi.
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Notice of Appeal by Frank Melfi.
Service of the foregoing notice is hereby ac-
knowledged this thirtieth day of December, 1927.
NELSON & OFFEN,

Solicitors for Complainant.

Note—This Notice of Appeal was subsequently

10 withdrawn.

Notice of Appeal by Frank Melfi.
Filed March 1, 1928.
IN CHANCERY OF NEW JERSEY.

\

Jetween
TROJAN BUILDING AND LOAN As-
SOCIATION,
Complainant, [ On Bill &ec.
Notice of
Appeal by
Frank Melfi.

and

PHILMAR CONSTRUCTION COk-
PORATION, a corporation, et als,
Defendants.

The defendant Frank Melfi hereby appeals to
the Court of Errors and Appeals in the Last Re-
sort in all Causes from the decree made in the
above entitled cause on February 14th, 1928, by
the Honorable Edwin Robert Walker, Chancellor,
on the advice of the Honorable John H. Backes,

Notice of Appeal by Frank Melfi.

Vice-Chancellor, and from the whole and every
part thereof.
Dated February 28th, 1928,
JOSEPH ZEMEL,
Solicitor for and of counsel with
Defendant Frank Melfi. 1

I conceive there is good cause for appeal in the

above entitled cause.
JOSEPH ZEMEL,

Of counsel with defendant Frank Melfi.

Service of the foregoing notice is hereby ac-
knowledged this twenty-eighth day of February,

1928.
NELSON & OFFEN, 20

Solicitors for Complainant.
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Petition of Appeal.

Filed March 16, 1928.

NEW JERSEY COURT OF ERRORS
APPEALS.

TROJAN BUILDING AND LOAN AS-
SOCIATION,
Complainant-Appellee,
VS. On Appeal

from the
PHILMAR CONSTRUCTION CORPOR- \ (Yourt of

PORATION, et als, ( Chancery.
Defendants. | petition
and of Appeal.

FRANK MELFI,
Defendant-Appellant.

To the Honorable, the Court of Errors and Appeals
in the Last Resort in All Causes.

The petition of Frank Melfi, one of the defend-
ants and the appellant in the above entitled
cause, respectfully shows that:

1. Petitioner finds himself aggrieved by a cer-
tain decree made in the Court of Chancery by His
Honor, Edward Robert Walker, Chancellor of
the State of New Jersey, advised by the Honorable
John H. Backes, Vice-Chancellor, bearing date the
fourteenth day of February, 1928, in a certain
cause in the said Court of Chancery wherein the
said Trojan Building and Loan Association, a cor-
poration, is complainant, and Philmar Construe-
tion Corporation, and others, including your pe-
titioner Frank Melfi, are defendants in this re-
spect, to wit:

Petition of Appeal.

That the said order adjudges and orders that
certain portions of the answer filed in this cause
by the defendant be struck out, which portions of
said answer are more particularly set forth here-
inafter under the grounds of appeal.

And petitioner appeals from the said order of
the Chancellor which decrees as aforesaid upon
the ground that the same is erroneous in the fol-
lowing respects:

(a) The court below erred in striking out that
portion of paragraph two of the answer to the sec-
ond count of the Bill of Complaint which recites:

“But denies that he postponed the lien of
his mortgage aforesaid to the mortgage de-
scribed in paragraph one of the second
count,”

on the ground that the same is sham.

(b) The court below erred in striking out that
portion of the first separate defense of the answer
to the second count of the Bill of Complaint which
alleges that the lien of the defendant’s mortgage
is superior to complainant’s mortgage of twenty-
five hundred ($2500.00) dollars which is set forth
in paragraph one of count two of the Bill of Com-
plaint, on the ground that the same is sham.

(c) The court below erred in striking out that
portion of paragraph one of the second separate
defense of the answer to the second count of the
Bill of Complaint which recites:

“And this defendant says that the mort-
gage described in the first paragraph of the
second count of the Bill of .Complaint is
not the said mortgage”
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Petition of Appeal.

on the ground that the same is sham.

(d) The court below erred in striking out par-
agraph two of the second separate defense of the
answer to the second count of the Bill of Com-
plaint on the ground that the same is frivolous.
The said paragraph reads as follows:

“This defendant further says that he re-
ceived no consideration therefore nor did
the complainant or anyone on its behalf
pay any consideration therefore.”

(e) The court below erred in striking out par-
agraph three of the second separate defense of the
answer to the second count of the Bill of Com-
plaint upon the ground that the same is sham.

Petitioner therefore prays that the said order of
the Chancellor may be wholly reversed, set aside
and for nothing holden and that petitioner may
have such other relief in the premises as to this
court shall seem proper.

JOSEPH ZEMEL,
Solicitor for and of counsel
with Appellant.

Answer to Petition of Appeal.

Filed March 22, 1928.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

TROJAN BUILDING AND LOAN As-
SOCIATION,
5 ainant-Z 2] lee
Complainant-Appellee, On Appeal
Vs, from th(f
Court of
PHILMAR CONSTRUCTION COR- \ Chancery.
PORATION, et als, N wrtrito
Defendants. | Petition

and of Appeal.

FRANK MELFI,
Defendant-Appellant.

By way of answer to the petition of counsel filed
by the defendant, Frank Melfi, the appellant, the
Trojan Building and Loan Association, the appel-
lee, says:

The appellee, not admitting the truth of all or
any of the matters in the said petition of appeal
contained for answer thereto nevertheless admits
that an order was made and entered in the Court
of Chancery of New Jersey, in the above entitled
cause on February 14, 1928, for the purposes in
said petition mentioned and as therein set forth,
but as to the substance and form of the said order,
this appellee begs leave to refer thereto when the




33 MAY.1.1928

56
Answer to Petition of "Appeal.

same shall be produced. This appellee is advised
and believes that the said order is agreeable to New Jersey Court Of Errors and Appeals
equity; and it prays that the said order may be
affirmed with costs to be taxed in favor of the ap- K !
TROJAN BUILDING AND LOAN As-
" SOCIATION,
Complainant-Appellee,

pellees.

NELSON & OFFEN,

Solicitors for Appellees.
Vs.
SAMUEL H. NELSON
S\ s On Appeal
o e e PHILMAR CONSTRUCTION CORPOR- \ . ' Izge

PORATION, et als, {onrt of
Defendants, | Chancery.

and
FRANK MELFI,
Defendant-Appellant.

BRIEF OF DEFENDANT-APPELLANT.

Statement.

This is an appeal from a decree in Chancery
striking out parts of an answer in a foreclosure
suit advised by the Honorable John H. Backes,
Vice«Chancellor. The action is brought in two
counts to foreclose two mortgages. The first count
concerns a mortgage of five thousand ($5,000.00)
dollars, the priority of which is not disputed by
the appellant, and the said mortgage does not form
any part of the subject matter of this appeal.

The second count concerns a mortgage of twen-
ty-five hundred ($2500.00) dollars and it is this
mortgage over which the appellant asserts prior-
1tYy.




Facts.

Prior to the execution and delivery of the mort-
gage described in the second count of the Bill of
Complaint, hereafter referred to as “the second
mortgage” the defendant-appellant Melfi was the
owner of a mortgage on the same premises in the
sum of one thousand ($1,000.00) dollars, (Case,
page 10, line 26). On November 8th, 1926, the
owner of the premises executed the second bond
and mortgage to the complainant, which mortgage
was acknowledged the same date and recorded No-
vember 9th, 1926, (Case, page 36, line 11). On
November 24, 1926, the defendant-appellant Melfi
signed an agreement to the effect that his mort-
gage “is and shall continue to be subject and su-
bordinate in lien to the lien of said mortgage of
twenty-five hundred ($2500.) dollars about to be
given,” (Case, page 40, lines 15-35). Melfi receiv-
ed no money consideration for signing this instru-
ment, (C‘ase, page 43, line 22). The mortgage re-
ferred to had already been executed, delivered and
recorded, (Case, page 23, line 9). Although the
$2500.00 had not yet been paid to the mortgagee,
the loan had already been granted, (Case, page
23, line 9), and the mortgagor was considered to
be indebted to the complainant-respondent, (Bill
of Complaint, Case, page 8, line 30).

The defendant Melfi set up in his answer that
he had received no consideration for the making
of the instrument purporting to be a postponement
of mortgage; that the complainant had parted with
no consideration therefor and that therefore the
instrument is invalid as lacking consideration. The
learned Vice-Chancellor struck out these parts of
the appellant’s answer.

POINT ONE.

Under this point will be considered:

Ground “A”. Namely, that the court below
erred in striking out that portion of paragraph
two of the answer to the second count of the Bill
of Complaint which recites:

“But denies that he postponed the lien
of his mortgage aforesaid to the mortgage
described in paragraph one of the second
count,”

on the ground that the same is sham.

Ground “B”. Namely, that the court below
erred in striking out that portion of the first sep-
arate defense of the answer to the second count of
the Bill of Complaint which alleges that the lien
of the defendant’s mortgage is superior to com-
plainant’s mortgage of twenty-five hundred
($2500.00) dollars which is set forth in paragraph
one of count two of the Bill of Complaint, on the
ground that the same is sham.

Ground “E”. Namely, that the court below
erred in striking out paragraph three of the second
separate defense of the answer to the second count
of the Bill of Complaint upon the ground that the
same is sham.  The said paragraph reads as fol-
lows:

“This defendant will further set up that
the said instrument was executed without
consideration and that the complainant did
not rely thereon in any respect and that
this defendant’s mortgage is prior in lien
to the said mortgage set forth in the first
and second paragraphs of the second count
of the Bill of Complaint.”




I. A defense should not be struck out where
anything is alleged under oath which, if proved
at the trial by the proper weight of evidence,
would entitle the defendant to judgment. The
appellant urges that sufficient facts are shown in
the various pleadings and affidavits to prove that
the instrument in question lacks consideration.

. The alleged postponement (hereafter called
the instrument) is in the form of an agreement.
[t reads that the party of the first part covenants
and agrees ete, (Case, page 40, lines 15-35). In
order for this agreement to be binding it must be
supported by a valuable consideration.

Graham vs. Spence, 71 N. J. E. 183.

Tulane vs. Clifton, 47 N. J. E. 351.
2. No consideration for the postponement was
pleaded and the only evidence before the court of
consideration was contained in affidavits used on
the motion. An answer should not be struck out
on the strength of facts developed for the first time
on the hearing of the motion.

Smith vs. Hopping, 88 Law 195.

The impropriety in doing so is clearly ilustrated
in the case at Bar. If the fact of consideration
had been properly pleaded this defendant would
have been entitled to at least twenty-five days to
ascertain the truth of all the facts (-()n(*(*rnin;'g' con-
sideration and to plead a denial of the facts al-
leged to constitute the consideration. When the
matter is raised for the first time on motion the
defendant has only five days to ascertain the facts
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and has no opportunity of pleading a denial or
failure of the consideration. While it is true that
no motion was made to strike out the Bill of Com-
plaint on the ground that it failed to set forth a
consideration for the postponement, nevertheless
this does not excuse the complainant for failure to
plead facts sufficient to show that the alleged post-
ponement is founded on a valuable consideration.
In other words, the declaration or Bill of Com-
plaint must set forth all the elements of a cause
of action, and its failure to do so is not cured by
the defendant’s not objecting thereto.

3. In the case of Carter Lumber Co. vs. Shupe,
101 Law, 349, this Court held that a defendant is
not required to deny what has not been asserted,
And it is elementary law that where a cause of ac-
tion is based upon a contract, the consideration
must be pleaded and proved.

II1. The alleged postponement is invalid be-
cause not supported by a valuable consideration.
Neither the Bill of Complaint nor the affidavits
nor the alleged postponement itself sets forth or
proves such a consideration therefor as is neces-
sary to support its validity.

1. Consideration may be defined as the doing
of something which one is not legally obliged to
do or the forbearance from doing what one has a
legal right to do at the request of the promisor.

Obviously a past consideration will not support
a contract. In order for the instrument to be
binding it must have all the requisites of a bind-
ing contract, and among other requisites are offer
and acceptance and a meeting of the minds.




6

2. The instrument itself sets forth as its con-
sideration the making of the loan, the acceptance
of the bond and mortgage and the payment of one
dollar. The dollar was not paid, (Case, page 43,
line 22). The bond and mortgage had already
been accepted on November 9th, so that the ac-
ceptance of the bond and mortgage would at best
be past consideration. Although the money had
not been actually paid over, the loan had already
been made, (Case, page 23, lines 9-16), and the
complainant having accepted the bond and mort-
oage from the mortgagor was under a legal duty
to pay over the twenty-five hundred ($2500.00)
dollars. It requires no citation of authority to
show that doing what one is already legally oblig-
ed to do does not constitute valuable considera-
tion.

3. The learned Vice-Chancellor seems to have
taken the view that the complainant’s having paid
out the money after the instrument in question
was delivered, constitutes a valuable considera-
tion. An examination of the instrument in ques-
tion, however, indicates that payment of the mon-
ey was not regarded by the parties to the instru-
ment as a consideration. In other words, nothing
is consideration which is not regarded as consid-
eration by the parties, and the mere fact that the

promissor suffers a legal detriment or does some-
thing he is not obliged to do in reliance upon the
promise does not constitute a consideration for the
promise where that act was not regarded as con-

sideration by the parties.

4. In the case of Fire Insurance Association
vs. Wickham, 141 United States 564, a vessel had
been lost together with its cargo. There was no
dispute as to the amount of insurance due upon

~
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the one, but there was a dispute as to the liability
for the other. The insurer paid the amount due
on one five days after proof of loss was furnished,
although it was not required to pay until sixty
days had elapsed and upon payment obtained from
the owner of the vessel a receipt in full. The va-
lidity of the receipt was subsequently attacked and
Mr. Justice Brown, speaking for the United States
Supreme Court says, at page 579:

“But assuming that the receipts upon
their faces show a complete settlement of
the entire claim for one-half the total
amount, what was the consideration for the
release of the other half? The only one
that is put forward for that purpose is that
payment was made five days after proofs of
loss were furnished, or fifty-five days before
anything was actually due by the terms of
the policy. That pre-payment of part of a
claim may be a good consideration for the
release of the residue is not disputed; but
it is subject to the qualification that noth-
ing can be treated as a consideration that
is not intended as such by the parties. Thus
in Philpot vs. Gruninger, 14 Wall. 570, 577,
it is stated that “nothing is consideration
that is not regarded as such by both par-
ties.” To constitute a valid agreement
there must be a meeting of minds upon
every feature and element of such agree-
ment of which the consideration is one. The
mere presence of some incident to a con-
tract which might, under certain circum-
stances, be upheld as a consideration for a
promise, does not necessarily make it the
consideration for the promise in that con-
tract. To give it that effect it must have
been offered by one party and accepted by
the other as one element of the contract.
In Kilpatrick vs. Muirhead, 16 Penn. St.
117, 126, it was said that “consideration,
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like every other part of a contract, must
be the result of agreement. The parties
must understand and be influenced to the
particular action by something of value or
convenience and inconvenience  recognized
by all of them as the moving cause. That
which is a mere fortuitous result flowing
accidentally from an arrangement, but in
no degree prompting the actors to it, is not
to be esteemed a legal consideration.”

In the case of Ellis vs. Clark, 110 Mass. 389,
the plaintiff was the owner of a certain lot upon
which were growing a number of trees. He en-
tered into an oral arrangement with a third party
to sell him the trees at a certain price. Under the
laws of the State of Massachusetts such an agree-
ment, in order to be valid, must be in writing.
The said third party commenced to go upon the
land preparatory to removing the trees and was
stopped by .the plaintiff, who insisted that before
he would permit the third party to remove the
trees the third party would have to produce a
promissory note for the price of the trees, endors-
ed by the defendant. The proofs further showed
that the third party called upon the defendant and
requested him to sign the note. There was no tes-
timony that the third party had explained to the
defendant that his signature on the note was re-
quired in order to be permitted to remove the
trees. On this state of facts the Lower Court
non-suited the plaintiff and on appeal the Massa-
chusetts Supreme Court upheld the Lower Court
on the ground that the defendant not having con-
sidered or been informed that his signature was
necessary for the removal of the trees, the permis-
sion to remove the trees was no consideration for
the defendant’s signature to the note.

Mr. Justice Gray, speaking for the Court, says:
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“The defendant, as the jury were rightly
instructed, having put his name on the note
after it had been delivered to the plaintiff,
and not as part of the original contract,
could not be held liable without proof of
some new and independent consideration.
That consideration need not be a benefit to
the defendant. Any loss or disadvantage
to the plaintiff, by giving up some right
against a third person, or agreeing to aban-
don ordelay enforcing some right against
him, would be sufficient. But the consider-
ation or motive of the promise must be
known to the promisor. The minds of the
parties must meet and agree upon the
terms of the whole contract, including the
promise on the one side and the considera-
tion for it on the other. An agreement be-
tween the plaintiff and Paul, by which the
former agreed to forbear to sue the latter,
would not be a consideration for the de-
fendant’s promise, if not made at his re-
quest or communicated to him at or before
the time of the making of his promise.”

5. A consideration of these cases leads to the
conclusion that the consideration invoked to sup-
port a contract must be that contemplated by the
offer and acceptance and that consideration does
not dispense with offer and acceptance. Apply-
ing this proposition to the case at bar the paying
out of the money was not regarded by any of the
parties as the consideration for the alleged post-
ponement and this was the only act which the
complainant did after receiving the instrument in
question.




POINT TWO.

Under this point will be considered :

Ground “D” namely: That the Court below
erred in striking out paragraph two of the second
separate defense of the second count of the Bill
of Complaint on the ground that the same was
frivolous. The said paragraph reads as follows:
“This defendant further says that he received no
consideration therefor nor did the complainant
nor anyone on its behalf pay any consideration
therefor.”

| I. Even if we assume that all the facts as al-
leged in all the pleadings and affidavits establish
a valuable consideration, nevertheless there is

also established by the same pleadings and affi-
davits such a substantial lack or failure of consid-
eration as invalidates the appellant’s promise to
subordinate his mortgage.

1. One of the affidavits on behalf of the appel-
lee sets up that the loan was made to the mortga-
gors on condition that the appellant would subor-
dinate his mortgage, (Case, page 35, line 35). The
mortgage itself contains no such statement, nor is
this statement contained in the alleged postpone-
ment. Apparently this is an attempt to set forth
a valuable consideration on the theory that a pro-
mise may be binding where executed in pursuance
of a previous understanding. This principle is il-
lustrated in the case of Faust vs. Rodelheim, 77
N. J. Law, 740, where the defendant had agreed
to become surety on a lease and then after the
lease was made, signed an agreement as surety.

it

That case, however, is different from the case at
Bar in that in that case there was a previous
promise on the part of the defendant to become
surety and there was the further element in that
case that the lease was not delivered until after
the defendant had signed the agreement as sure-
ty. In the case at Bar, however, there was no
such previous understanding with the appellant
that he would sign the instrument, and we have
the further element that in the case at Bar the
bond and mortgage were already delivered before
the alleged postponement was signed.

2. Further, the Bill of Complaint itself sets
forth that the loan was granted on November 8th,
1926, (Case, page 23, lines 9-17), and one of the
affidavits on behalf of the complainant sets forth
that the money was paid on a different date
(later), (Case, page 37, line 12), so that there is
a conflict in the testimony as to when the loan
was made and this conflict furnishes sufficient evi-
dence to sustain the appellant’s answer of lack of
consideration.

3. But if we assume that the paying over of
the money constitutes a consideration, neverthe-
less there has been such a substantial failure of
the consideration as to render the instrument un-
enforcible as against the appellant. Obviously
the most important consideration as alleged for
the execution of the postponement is the induce-
ment to the acceptance of the bond and mortgage.
If the bond and mortgage had already been accept-
ed this consideration fails, and appellant respect-
fully urges and argues as a matter of law that the
agreement to subordinate the mortgage and the
agreement on the part of the complainant to ac-
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cept the second mortgage are mutual, dependent
covenants or considerations and upon the failure
of a material mutual dependent covenant or con-
sideration on the part of the promisee, the prom-
isor is released or discharged from his promise.

This has been the rule ever since the case of
Joone vs. Eyre, I H. Bl. 273. Note one. Cited
in the case of Duke of St. Albens vs. Schor. In
that case Lord Mansfield said:

“Where mutual covenants go to the whole
of the consideration on both sides they are
mutual conditions, the one precedent to the
other; but where they go to a part, where
a breach may be paid for in damages, there
the defendant has a remedy on his coven-
ant and shall not plead it as a condition
precedent.”

In the case at Bar it would be impossible for
the appellant to have a remedy for the breach of
the covenant to accept the bond and mortgage, nor
could he be paid for its breach in damages. This
covenant, therefore is, in accordance with this
rule, a mutual condition.

Of course at the time the alleged postponement
was made its performance was impossible on the
part of the complainant, as it had already accept-
ed the second mortgage.

4. Appellant urges and argues as a matter of
law that where the consideration is impossible, it
is no consideration and will not support an agree-
ment and that a promise to do that which it is
legally impossible for the promisor to do will not
constitute a consideration.

5. The learned Vice-Chancellor, in his rather
brief, but well written opinion, in discussing the
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contention that the acceptance of the second
mortgage did not constitue a consideration for the
alleged postponement because the second mortgage
\\'zls/n('('vpte(l before the alleged postponement was
delivered, says:
“The fallacy of this is too obvious for
serious consideration.”

The appellant, however, respectfully urges and
argues that if this contention is given serious con-
sideration the only logical conclusion at which we
can arrive is that the acceptance of the second
mortgage was past consideration. The mortgage
was actually delivered before the postponement
was executed and the complainant, immediately
upon the acceptance of the mortgage, regarded the
mortgagors as indebted to it. Certainly if it re-
garded the owner as indebted to it on November
&th, it must have been under an obligation to ad-
vance the money. Otherwise there is no theory
upon which the owner could be indebted to it at
that time.

6. The learned Vice-Chancellor further says:

“The complainant’s mortgage came into
validity not by the recording but by the
payment of the consideration and its obli-
gation to advance the money was condition-
ed upon procuring the postponement of the
defendant’s mortgage.”

Appellant again respectfully urges and argues
as a matter of law that a mortgage comes into be-
ing as a valid instrument immediately upon its
delivery and that upon the acceptance of the mort-
gage by the mortgagee there is an obligation on
the part of the mortgagee to advance the money,
particularly when there is nothing said about the
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condition in the mortgage itself. To follow the
reasoning of the learned Vice-Chancellor to its
logical conclusion would be to hold that a mort-
gage is a nullity until the consideration is paid.
Of course recording a nullity would not be con-
structive notice and following this reasoning fur-
ther, a mortgage to secure future advances, al-
though immediately recorded, would not be con-
structive notice before the consideration was act-
ually advanced. That this is not the law is too
elementary to require citation.

The appellant therefor respectfully submits that
the alleged postponement is invalid because un-
supported by consideration; that even if we as-
sume that consideration is alleged there was am-
ple proof rebutting it and further, that it is im-
proper to strike out an answer on facts developed
for the first time on hearing of the motion to
strike out and for these reasons that the learned
Vice-Chancellor erred in striking out the parts of
his answer as hereinbefore set forth and asks that
this court, reverse the decree advised by the learn-
ed Vice-Chancellor.

JOSEPH ZEMEL,
Solicitor for and of Counsel with
Defendant-Appellant.

JOSEPH ZEMEL,
Of Counsel.
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TroJAN Bumwping aAND LoaN
ASSOCIATION,
Complainant-Appellee,

vS.
On Appeal

PriLMAR CoxnstrUcTION CORPO- \ from the
RATION, et als., Court of

Defendants, | Chancery.
and

Frank MELFI,
Defendant-Appellant.

BRIEF OF COMPLAINANT-APPELLEE.

Statement.

.This is an appeal from an order, advised by
Vice-Chancellor Backes, and made and entered
on February 14, 1928 (p. 47, State of Case), strik-
Ing out parts of the answer filed by the defend-
?nt-appellant in a foreclosure suit. Complainant
1s foreclosing a first mortgage of $5,000 and a
second mortgage of $2,500. The first mortgage
of $5,000 is not disputed. So much of the de-
fendant-appellant’s answer as charges that his
mortgage of $1,000 is prior to complainant’s
second mortgage of $2,500 was stricken out as
sham and frivolous and it is from that determi-
nation that this appeal is taken.

Facts. ®

Complainant is foreclosing a first and second
mortgage. The first mortgage of $5,000 is not
disputed. The second mortgage of $2,500 was
given November 8, 1926, and duly recorded. At
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that time there was of record a prior mortgage
of $1,000 held by the defendant-appellant, who on
November 24, 1926, executed to complainant an
instrument postponing the lien of his mortgage
to that of complainant’s second mortgage of
$2,500, and thereupon the complainant, in reli-
ance upon said postponement, advanced the
mortgage money to the mortgagors.

The defendant-appellant filed an answer in
substance setting up, among other things: (1)
that he denies that he postponed the lien of
his mortgage to the lien of complainant’s
second mortgage of $2,500, (2) that the lien
of his mortgage of $1,000 is superior to the lien
of complainant’s second mortgage of $2,500, (3)
that complainant’s mortgage of $2,500 is not the
mortgage to which he postponed the lien of his
mortgage, (4) that the instrument of post-
ponement was executed without any considera-
tion and that complainant did not rely thereon,
and (5) that he did not receive any considera-
tion for said postponement. Allegations above
designated as 1, 2, 3 and 4 were stricken out
as sham and allegation above designated as 5
was stricken out as frivolous upon motion of
complainant which was contested.

It is to be noted that the opinion of Vice-Chan-
cellor Backes (p. 45, State of Case) states that
complainant’s mortgage of $2,500 was given
November 8, 1923, (instead of November 8, 1926)
and that the postponement was made on Novem-
ber 25, 1923, (instead of November 24, 1926).
These are evidently clerical errors as the parties
are in accord on the dates. Furthermore, it is
to be noted that the error in dates does not affect
the substance or merits of the respective argu-
ments of counsel. It is also to be noted that after
the sald parts of the defendant-appellant’s
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answer were stricken out and the order, from
which this appeal is taken, was entered, that
the defendant-appellant consented to have this
cause referred to a Master to report among other
things, upon the order and priority of the en-
cumbrances, the defendant-appellant reserving,
nevertheless, his right of appeal from the order
striking out portions of his answer. The Master
to whom the said matter was referred filed his
report, wherein he reported that the complain-
ant’s second mortgage of $2,500 was superior
to defendant-appellant’s mortgage of $1,000;
final decree was entered thereon and a fi.fa.
1ssued to the Sheriff of Essex to sell the premises
in question and the premises are in the process
of sale at present.

Argument,

The stricken portions of the defendant-appel-
lant’s answer allege in substance (1) that he
denies that he postponed the lien of his mortgage
to the lien of complainant’s second mortgage of
$2,500, (2) that the lien of his mortgage of
$1,000 is superior to the lien of complainant’s
second mortgage of $2,500, (3) that complain-
ant’s mortgage of $2,500 is mnot the mortgage
to which he postponed the lien of his mortgage,
(4) that the instrument of postponement was
executed without any consideration and that
complainant did not rely thereon, and (5) that
he did not receive any consideration for said
postponement. Allegations above-designated as
1, 2, 3 and 4 were stricken out as sham and al-
legation above-noted as 5 was stricken out as
frivolous.

The allegations contained in the answer and
above-designated as 1, 2, 3 and 4 raised only
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issues of fact. On the argument of said motion
complainant read and filed affidavits establish-
ing by direct and positive proof, among other
things, the following facts: that the mortgage
of $2,500 was given to complainant on November
8, 1926, with the distinct understanding and
agreement that no money would be advanced by
the complainant to the mortgagors unless and
until complainant first received a postponement
from the defendant-appellant of the lien of his
mortgage of $1,000, same having been made and
recorded prior to November 8, 1926, (see com-
plaintiff’s affidavit, p. 35, par. 10, State of Case);
that thereafter the defendant-appellant executed
the postponement to complainant in considera-
tion of the payment of the proceeds of the said
mortgage of $2,500 to the mortgagors; that in
reliance upon the said postponement of mortgage
executed and delivered by defendant-appllant,
complainant paid and advanced $2,500 to the
mortgagors, (see complainant’s affidavit, p. 36,
par. 11, and p. 37, par. 13, State of Case). The
instrument of postponement describes the mort-
gages involved with certainty and recites that
the complainant refuses to make the loan without
the postponement, (see complainant’s affidavit,
pp. 38-41, State of Case). The defendant-appel-
lant does not deny these facts in his proof; he
in fact, admits them (pp. 42-44, State of Case).
His contention is that complainant’s mortgage
of $2,500 was already executed and of record at
the time that the defendant-appellant executed
the postponement, and that complainant was
therefore bound to make the loan and that there-
fore there was no consideration for the post-
ponement. This contention 1s inconsistent with
the facts above recited, proved by direct and
positive proof and undenied. Complainant’s said
mortgage of $2,500 came into validity not by
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recording but by payment of the consideration
and its obligation to advance the money was
conditioned upon procuring the postponement of
the defendant-appeallant’s mortgage. The post-
ponement of the defendant-appellant’s mortgage
to complainant’s mortgage was the inducement
to the complainant to make the loan, and parting
with the money, relying on the postponement,
constituted the consideration.

That the defendant-appellant received no
money is no defense and was properly stricken
out as frivolous. It is fundamental that the con-
sideration for an agreement, promise or con-
veyance may be the payment of money to a third
party or person other than the promisor. Such
an agreement, promise or conveyance is sup-
ported by a sufficient and valuable consideration
where a third person is expressly benefited by
such promise, agreement or conveyance. No ci-
tations are necessary on this point.

The defendant-appellant contends that the said
portions of his answer should not have been
stricken out because the issue of consideration
was first presented upon the motion and not
in the pleadings. Suffice it to say that the de-
fendant-appellant filed an answer and that he
set up therein lack of consideration for said post-
ponement. The facts developed on the motion to
strike out were presented squarely by the 1ssues
raised in the pleadings. Furthermore, assuming
that the consideration for the postponement had
to be pleaded by the complainant, the defendant
waived any objection to the sufficiency of the bill
of complaint by filing an answer and raising
squarely the issue involving the allegation
omitted by the complainant (see 13 L. R. A. 711

and H-+—R—4—398).
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Complainant-appellee respectfully’ submits that
the order appealed from should be affirmed.

NELSON & OFFEN,
Solicitors for Complainant-Appellee.

SAMUEL H. NELSON,
Of Counsel with Complainant-Appellee.





