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Bill of Complaint. 
Filed Sept. 27, 1927. 

1Jn Qlqanrrry nf Nrm 1Jrrnry. 
To Hrs HONOR) EDWIN ROBERT w ALKER) 

Chancellor of the State of New J er,s,ey: 

Complainant, Trojan Building and Loan Asso-
ciation of Newa ·rk, New Jersey, a corporation duly 
organized and existing under and by virtue of the 
laws , of the State of New Jersey, with principal 
office in the City of Newark arrd County of Essex 
therein, says : 

COUNT ONE. 

10 

1. On or about October 24, 1923, the Philmar 20 
Construction Corporation, a corporation duly or-
ganized and existing under and by virtue of the 
laws of the State of New J erS'ey, -with principal 
offi,c,e in the City of Newark and County of Essex 
therein, being indebted to cmnplainant in the sum 
of $5000. executed to complainant a bond of that 
date to secure the said sum, payable when a cer-
tain 25 shares ownecL by the said Philmar Con-
struction Corporation in the said association and 

·>-o assigned by it as collateral security for the pay- ,__, 
1nent of said .sum of $5000. shall have matured, 
with interest at the rate of 6o/o per annum, pay-
able monthly on the third Thursday of each and 
every month from the date of the sam·e. 

2. To secure pay1nent of the principal sum in 
the said bond the said Philmar Construction Cor-
poration executed , to complainant a 1nortgag 1e of 
even date with the said bond; ,and .thereby convey-
ed to it, iii fee, the lands and premises particular- 40 
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ly hereinafter described on the express condition 
that such con Yeyance should be void if payment 
i-;hould be made according to the terms and tenor 
of the said bond; whiich mortgage, having beoo 
frrsit duly acknowledged, and the certificate of ac-
knowledgment duly endJorsed there.on, ·was, record-
ed in the Register's office of the County of Essex 
in Book W 49 of Mortgages on page 104. 

3. The mortgaged premises which are located 
and lien partly in the City of Newark, New Jer-
sey and partly in the City of East Orange, New 
Jersey, are described as follows: "BEGI.r NING 
at a point on the northeastel'ly line of Tremont 
Avenue said point being distant southeasterly 75 
feet from the point of intersection of the. said 
no1·theaste.rlr line. of 'rremont AYenue and the ~o J 
southeasterly line of Grand AYenue running 

30 

thence n01ih 32 degrees 30 minutes east 100 feet; 
thence south 57 degrees 28 minutes east 50 feet: 
thence south 32 deg1·ees 30 minutes west 100 feet 
to the aforementioned northeasterly line of T1·e-
mont AYenue; thence along the siame north 57 de-
grees 28 minute;-;, ,vest 50 feet to the point and 
place of BEGINNI G." 

4. The said bond and mo1·tgage contained an 
ag1·eement that should any default be mad •e in the 
payment of ,the said interest, or any instaH.1.nent 
on the said shares, or any part thereof, on any day 
whe1·eon the same is made payable, as aboYe ex-
p1·essed, by the. said Phi]ma1· Construction Cor-
poration, its succes 1siors and assigns, and should 
the said interest m· any ins 1tallrnent on said shm·es 
1·emain unpaid and in arreai-s for the space of 
three months, then, and from thenceforth, that is 

40 to say, afte1· the lapse or expfration of surh pe1l'iod, 
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the aforesaid principal sum of $5000., or the un-
paid residue thereof, with all a1~rearages of inter-
est thereon, fines, should, at the option of the par-
ty of the second part ( the complainant herein) or 
its legal representatives-, becom•e and be. due and 
payable immediately thereafter. 

5. At the s:a111:e time that the said Philmar Con- 10 
struction Corporation aforesaid executed the said 
bond one Maurice Schlesinger and one Philip I-Ier-
n1an e~ecuted the same in their indri.vidual capaci-
ty, thereby agreeing to pay the said obligation in 
accordamce. with the tenor there.of. 

6. On or about November 8, 1923, the said Phil-
mar Construction Corporation conveyed the afore-
said lands and premises subject to complainant's 
aforementioned mortgage of $5000. to H. J. Leon- ~~() 
ardo Citrano ( the same person hereinafter ref err-
ed to as Leonardo Citrano) by warranty deed of 
said date and recorded in the Essex County Reg-
ister's Office in Book E 69 of Deeds , on page 578. 
On November 7, 1924, the said H. J. Leonardo Ci-
trano, under the naine of Leonardo Citrano, and 
his wife, Philomena Citrano, conYeyed the said • 
lands and premises by ''{arranty deed subject to 
complainant's aforesaid m·ortgage of $5000. to 0 
Vincent Citrano ·which deed was , of the same date 
and recorded in the Essex County Regi~ter'-s Office 
in Book C 71 of Detds page 580. 

7. On June 13, 1925, the said Vincent Citrano 
and Mary Citrano, hi•s wife, mortgaged the said 
lands and premises : in the sum of $1000. to one 
Scottie Basile, which mortgage was, on June 16, 
1925, recorded in the Essex County Register's Of-
fice in Book I 54: of Mortgages on page 355. By 
written assignment dated January 5, 1926, the 40 
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said Scottie Basile assigned his: entire interest in 
said bond and 11101·tgage to Josieph Zemel, which 
assignment was recorded in the Essex County 
Register's Office in Book 175 of Assignments: of 
Mortgages, on page 418. By wl'it ,ten as 1signment 
dated February 1, 1926, the said J ose·ph Zemel 
a,ssigned his entire interest in said bond and 
mortgage to Frank Melfi, which assd.gnment was 
r,ecordedl in Book 177 of ks:signments of Mortgag-
es in the Essex County Register's: Office on page 
455. 

Any interest which the present holder of the 
said mortgage of $1000., Frank Melfi, may have in 
the said lands and premises is subject to the lien 
of complainant' ·s aforesaid mortgage. 

8. On or about June 8, 1925, a recognizance was 
fi.1'ed in the office of the Clerk of the New Jersey 
Supreme Court in the sum of $1700., ,vherein one 
Alexander Isserman was the obligee and one 
James Citrano was one of the principals. 

If the said James Oitrano is the same per.son 
as Vincent Citrano ( the same person hereinafter 
referred to a;s Vincent Citrano) who held the rec-
ord title in and to the -said lands and · premi,ses: as 
aforesaid, then whatever interest the obligees in 
the said recognizance, Alexander Isser1nan, may 
have in the said lands and premis ,es is subject to 
the lien of complainant's mortgage. 

9. On or about June 27, 1925, a jud,g1nent in the 
sum of $5127.50 and costs was entered in favor of 
one Alexander Is 1sei·man against one James Citra-
no, among othe1·s-, in the New Jersey Sup1·eme 
Court. 

If the said · James Citrano is the same person as 
Vincent Citrano ( the same person hereinafte1· re-
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ferred to as Vincent Citrano) who held the record 
title in and to the said lands and premises: as 
aforesaid, then whatever interest the said Alex-
ander Iisserman may have in the said lands and 
pre111ises by virtue of said judgment is ,subject to 
bhe lien of complainant's mortgage. 

10. On or about July 1, 1925, a judgment was 
entered in the First District Court of Newark, 
New Jersey, in favor of the F,our-teeToth Avenue 
Security Loan As:sociation, a corporation of New 
J ers·ey, against one James Citrano, among others, 
for $227. and costs, which judgment was on said 
date docketed in the office of the Clerk of the Es-
sex ·common Plieas1 Court, in Book 25 of Docketed 
Judgments on page 173. 

If the said James Citrano is the same person 
as Vincent Citrano ( the same person hereinafter 
referred to as ViTocent Citrano) who was the rec-
ord owner of the said lands and premises as afore-
said then whatever interest the said Fourteenth ' Avenue Security Loan Ass 1ociation may have in 
the said lands and premises is- subject to the lien 
of complainant's mortgage. 

11. On or about July 14, 1925, Vincenzo Citra-
no (the same person hereinabove referred to as 
Vincent Citrano) and , Mary Citrano, his wife, 
conveyed the aforesaid lands and premises by war-
ranty deed of said date to Teresina Lupia, wife 
of John Lupia, sulJject to complainant's mortgage, 
said deed being r,ecordled in the ES'sex County 
Register's Office in Book V 72 of Deeds on page 
47. 

12. On or aborut November 8, 1926, said Teresi-
na Lupia and John Lupia, her husband, conveyed 
the said land.rs and premises by warranty dieed1 sub-

10 

JO 



10 

20 

30 

40 

G 

Bill of Complaint. 

ject to complainant's aforesaid mortgage to Mary 
Citrano, " rife of Yincenzo Citi·ano (the same per-
Ron hereinaboYe refen·ed to as Vincent Citrano), 
said deed being 1•ecorded in Book D 75 of Deeds 
on page 577. ( On November 24, 1926, said Ter-
esina Lupia and John Lupia, her husband, made, 
executed and deliYe1·ed a corrective d-eed to said 
Mary Citrano, wife of Vincenzo Citrano ( the same 
pe1,son hereinabove 1·efer1•ed to as Vincent Citra-
no), which was 1·ecorded in Book R 75 of Deeds in 
the Essex County Register's Office on page 95, 
wherein the snid grantors conveyed all their right, 
title and interest in and to the said lands and 
premises as intended by the deed which was given 
on :November 8, 1926) . 

Any interest which the said Mary Citrano may 
have by reason of the fact that she is the record 
owner of said , premises is subject to the lien of 
complainant's mortgage. Any interest ·which Vin-
cenzo Cit 1rano ( the s1am•e pe1·sron hereinabove re-
fepred to as Vincent Citrano) may have by curtesy 
as the husband of ~Iary Citrano or otherwise is 
subject to the lien of complainant's mortgage . 

13. Com·plainant is info1·111ed and believes that . 
the said Mary Citrano, who is the present record 
owner of the said landls and premises and her hus-
band, Vincent Citrano (the same person herein-
above refer1·ed to as1 Vincenzo Citrano) have con-
,,eyed their in te1·est in and to the saiclr lands and 
premises to one Joseph Testa andJ Anna Testa, 
his wife, by deedi which has 1 not been recorded. 
The said Joseph r:resta and Anna Testa, his wife, 
m•e now in pos:sess1ion of the said lands and premi-
ses. 

Any interest that the said ·Joseph Testa and 
Anna Test ia, his wife, may have in the said lands 
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and premises are subject to the lien of complain-
ant's mortgage . 

14. Default has · been made in the payment of 
the interest and installments on the shares of the 
Tro jan Buildring and Loan Association ( complain-
ant herein) by the said Philma r Construction Cor-
poration :, the original mortgagee, and its assigns, 
and the same have remained unpairu and in arrears 
for the space of three months and more. Con1-
plainant has elected that the whole principal sum 
with all unpaid interest, fines and forfeitures in 
the sum of $3975 .25 shall be now due. 

15. The whole amount of the principal sum with 
all unpaid interest, fines and forfeitures is due up-
on complainant's bond and n1ortgage . 

16. On or about February 14, 1918, such por-
tion of the .siaici lands and premises as lie in the 
Citv of Newark were sol1d by the said, City of 

., ' 
Newark for non -payment of 1916 taxes · to John I-I. 
Beyer. 

The interest of the said John H . Beyer in the 
aid lands and premises may be a superior lien 

to the lien ·of complainant's mortgage. Complain-
ant therefore seeks 1 to have the amount of said 
lien if anv and the priority thereof ascertained. 

' t/ ' ti 

17. On or about June 18, 1924, such portion of 
the said lands and premises as lie in the City of 
Newark were s'Old by the ·said City of Newark to 
the Cedar Realty Company, a corporation for the 
non-payment of 1922 taxes. 

The interest of the said Cedar Realty Company 
in the said lands and premis 1es may be a superio1· 
lien to the lien of complainant's · mortgage. Com-
plainant therefo,re seeks to ha .Ye the amount of 
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Bill of Complaint. 

said lien, if any, and the priority thereof ascer-
tained. 

18. On ·or about June 30, 1925, such portion of 
the said lands and pren1ises as lie in the City of 
:Newark were sold by the said City of Newark to 
the Cedar Realty Company for the non-pay1nent of 
1923 taxes. 

r:rhe interest of the said Cediar Realty Company 
in the ,S1aid lands and premi ,ses may be a superior 
lien to the lien of complainant's. mortgage. Com-
plainant therefore seeks to have the amount of 
said lien, if any, and the priority thereof ascer-
tained. 

19. On or about June 28, 1926, such portion of 
the said lands and premises as lie in the City of 
Newark, ,Yere sold and purchased by the City of 
Newark for nonlpayment of 1924 taxes and ass1ess-
ments. 

The interest of the •Said City of Newark in the 
said lands and premises may be a superior lien to 
the lien of con1plainant's mortgage. Complain-
ant therefore s1eelrn to have the amount of said 
Hen, if any, and the priority thereof ascertained. 

OOUNT TvVO. 

1. On November 8, 1926, Mary Citrano and 
Vincenz •o Citrano ( the same person referred to in 
this bill as Vincent Citrano) being indebted to 
complainant in the sum of $2500. executed to it 
a bond of that dat ·e to secure that srum, payable 
when certain 12½ shares owned by the said Mary 
Citrano and Vincenzo Citrano ( the same persun 
ref erred to in this , bill as V inc en t Citrano) in the 
said ass-ocia tion and assigned by them as collater-
al security for the payment of the said sum of 
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$2500 . shall have matured, with interest at the 
rate of 6% per annum, payable on the third Thurs-
day of each and -every m•onth on the said bond. 

2. To secure payment of the said bond the said 
Mary Citrano and Vincenzo Citrano (the same 
person referred to in this 1 bill as Vincent Citrano) 
executed to complainant a mortgage of even date 
with said bond and thereby conveyed to it in fee 
simple the lands and premises hereinafter describ-
ed on the expres 1s condition that Slll'ch conveyance 
should be void if pay1nent should be made accord-
ing to the terms of said bond, which mortgage 
having first been duly acknowledged, and the cer-
tificate of acknowledigment diuly endJOrsed thereon, 
wa·s recorded in the Es ·sex County Register's Of-
fice in Book L 59 of Mortgages. on page 324. 

3. The mortgaged premises are particulal'ly de-
scribed in paragrap 'h 3 of Count One. 

4. The said bond and mortgage contained an 
agreement that should any default be made in the 
payment of the said interest, or any installment 
on the said shares, or any part thereof, on any day 
·whereon the same is made payable, as above ex-
pressed, by Mary Citrano and Vincenzo Citrano 
( the same pers:on referred to in this · bill as1 Vin-
cent Citrano) their heirs, executors, adi'llinistra-
torsi and as,signs, and should the said interest or 
any installment on sakl shares . remain unpaid ' and 
in arrears for tlle space of three months, then, and 
fro111 thenceforth, that is• to say, after the lapse or 
expiration of such period, the afores ·aid principal 
sum of $2500. or the unpaid residue thereof, with 
all arrearages of interest thereon, fines, should, at 
the option of the party of the· second part ( the 
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complainant herein) or its legal representatives, 
become and be due and payable immediately 
thereafter. 

5. On June 13, 1925, Vincent Citrano (the 
same person referred to in this , bill as Vincenzo 
Citrano) and! Mary Citrano, his wife, being then 
the record owne1·s of the said lands ' and 1 premises ,, 
mortgaged same to one Scottie Basile for $1000., 
said mortgage being 1·ecorded in Book 1 54 of 
Mortgages in the Essex County Register's Office·, 
on page 355. By written ass,ignment dated , Janu-
a.ry 5, 1925, the said Scottie BasHe assigned his 
entire interest in the said bond and mortgage to 
Joseph Zemel, said assignment being recorded in 
Book 175 of Assignments of Mortgages 1 in the Es-
sex County Register's Office on page 418. By 
written assignment dated J:i1ebruary 1, 1926, said 
Joseph Zemel assigned his entire interest in the 
said bond and mortgage to Frank Melfi, ,vhich as-
signment was recorded in Bo·ok 177 of As1sign-
mentsi of Mortgages in the Essex County Regis-
ter's Office on page 455. On N ove1nber 24, 1926, 
the said Frank Melfi, being then the absolute and 
record owner of the said bond and mortgage post-
poned and subordinated the lien of said mortgage 
to the lien of complainant's aforesaid mortgage of 
$2500. 

Any interest that the said Frank l\felfi may have 
in the said lands and pre1nh;·es by yfrtue of the 
bond anct. mortgage of $1000., is subject to the lien 
of cornphinant's mortgage. 

G. ~'1•0111 KoYember 7, 1924, to July 15, 1925, 
Vincent Citrano ( the same pers-on referi·ed to as 
Vincenzo Citrano in this hill) and Mary Citrano, 
his wife, were the record owners of the aforesaid. 
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lands and premises. 

7. On June 8, 1925, a recognizance was filed in 
the Office of the Clerk of the New Jers ,ey Supreme 
Court in the sum of $1700. wherein one J arnes Ci-
trano, among others, wa-s the principal and one 
Alexander Is 1serman, was the obligee. Complain-
ant had no actual or constructive knowledge or 
notice of the fact that the said James Citrano is 
the same person as Vincent Citrano (the same 
person referred to in this bill as Vincenzo Citra-
no) at the time that complainant's aforesaid n1ort-
gage was executed and delivered, and con1plain-
ant advanced the consideration therefor. 

Complainant charges that a lien of record , in 
the name of James Citrano iS' not constructive or . 
record notice to complainant of a lien against Vin-
cent Citrano or Vincenzo Citrano. 

If the ,said James Citrano referred to in the 
said recognizance is1 the same person as, Vincent 
Citrano ( the same peTson referred to in this bill 
as Vincenzo Citrano) then ·whatever interest the 
obligee in said recognizance may have in the afore-
said lands and premises is subordinate, inferior 
and subject to the lien of complajnant's said mort-
gage. 

8. On June 27, 1925, a judgment was entered in 
the K·ew Jersey Suprem -e Cou1't in favor of one 
Alexander Isserman and against James Citrano, 
and others, in the sum of $5127.50. 

Complainant had no actual ·or constructive 
knowledge or notice of the fact that the said 
James Citrano is the same person as Vincent Ci-
trano (the same person referred · to in this bill as 
Vincenzo Citrano) at the time _that complainant' ·s 
aforesaid mortgage was executed and delivered, 

10 

()0 .:.., 

30 

40 



10 

20 

30 

40 

12 

Bill of Complaint. 

and complainant advanoed the consideration 
therefor. 

Complainant charges that a lien of record in 
the name of James, Citrano is, not constructive or 
record notice to complainant of a lien against 
Vincent Citrano or Vincenzo Citrano. 

If the said James Citrano referred to in the said 
judgment is the same pers'On as Vincent Citrano 
(the same person referred to in thisi bill as Vin-
cenzo Citrano) then whateY ,er interest the. said 
judgment creditor may haYe in the afore.said · lands 
and p1·emis,es is subordinate, inferior and subject 
to the lien of complainant's said mortgage. 

9. On July 1, 1925, a judg1.nent was entered in 
the l?irst District Court of Newark, New Jersey, 
in faYor of the :B...,ourtee.nth Avenue. Security Loan 
Association, a corporation, against one James Ci-
trano, and others, for $227. and costs which ·was 
docketed on the siaid day in the office of the Clerk 
of the Court of Common Pleas of the County of 
Essex. 

Complainant had · no actual or ·constructive 
knowledge or notice of the fact that the ·said 
.Jame.s Citrano is the same person as Vincent Ci-
trano ( the same pers -on ref er1:ed to in this bill as 
Vincenzo Citrano) at the time that complainant's 
aforesaid 1nortgage was executed and dieliYered, 
and cornplainantt advanced the. consideration 
therefor. 

Complainant charges that a lien of record in the 
nmne of James Citrano is. not constructive. or rec-
ord notice to complainant of a lien against Vin-
c·enit Citr >iano or Vincen~o Citrano. 

If the said J ame.s-Citrano referred to in the said 
judgment is the same pers'On as Vincent Citrano 
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( the s.an1e person referred to in this bill as1 Vin-
cenzo Citrano) then whatever interest the said 
judg1nent creditor may have in the aforesaid: lands 
and premises i,s, subordinate, inferior and subject 
to the lien of complainant's said mortgage. 

10. On or about February 14, 1918, such por-
tion of the said lands , and premises as lie in the 
City of N e"'\varlc, were sold! by the ,said City of 
Newark, for nonpaJ rimerrt of 1916 taxes to John 
H. Beyer. 

The interest of the said! John H. Beyer in the 
said lands and premises may be ,a superior lien to 
the lien of complainant' ,s mortgage. Complain-
ant theref.or •e ·s1eeks· to have the amount of said 
lien, if any, and the priority thereof ascertained. 

11. On ·or about June 18, 1924, such portion of 
the said lands and preinises as' lie in the City of 
Newark were sold by the City of Newark to the 
Cedar Realty Company, a corporation for the non-
payment of 1922 taxes ·. 

The interest of the ·said Cedar Realty Company 
in the lands and pr -emises may be a superior lien 
to the lien of con1plainant's mortgage. Complain-
ant therefore seek to have the amount of said 
lien, if any, and the priority thereof ascertained. 

12. On or about June 30, 1925, such portion of 
the said lands and premises as lie in the City of 
Newark were sold by the said City of N e"'\vark to 
the Cedar Realty Con1pany for the non-payment of 
1923 taxes-. 

The interest of the ·said Cedar Realty Company 
in the said lands and premises may be a superior 
lien to the lien of complainant's mortgage. Com-
plainant therefore seeks to have the amount of 
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said lien, if any, and the priority thereof, asoer-
tained. 

13. On or about June 28, 1926, such portion of 
the said land~ and p1·emises as lie in the City of 
Newark, were sold and purcha ,sed by the City of 
Newark for non-payment of 1924 taxes and assess-

10 ments. 
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The interest of the said City of Newark in the 
said lands and premises · may be a superior lien 
to the lien of complainant's , mortgage. Complain-
ant therefore seeks to have the amount of said 
lien, if any, and the priority thereof ascertained. 

14. Mary Citrano is the record mvner of the 
Haid lands and premises. Whatever interest she 
has in the said premises is• subject to the lien of 
complainant's mortgage . 

15. Vincent Cit ,rano ( the siame person referred 
to in this bill as Vincenzo Citrano) is the hus ,band 
of the said Mary Citrano. Whatever interest the 
said Vincent Citrano ( the same person referred to 
in this bill as Vincenzo Citrano) may have in the 
Rtaid premises by curtesy or o,t 1herwis 1e is subject to 
the lien of complainant's mortgage. 

16. Complainant is inforn1ed and believes that 
the siaid Mary Citrano and Vincent Citi·ano ( the 
same person r.eferred to in this 1 bill as Vincenzo 
Citrano, her husband, have conveyed their entire 
interest in the said land.is and premises. to one 
.Joseph Testa and Anna Testa, his : wife, by deed 
which has- not been recorded. The said Joseph 
Testa and Anna Testa, hiS' wife, are no-w in pos ,-
se: ,sion of the said lands and premises. 

WhateYer inte1·est the said Joseph Testa and 
Anna Testa may have in said lands and premi~P-R 
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by virtue of such deed or other conveyance is, sub-
ject to the lien of complainant'S' mortgage. 

Con1plainarrt is without adequate remedy at 
law and therefore prays: 

1. That Philmar Co.nstruction Corporation, 
Maurice Schlesinger, Philip Herman, Frank Mel- 10 
fi, Mary Citrano, Vincent Citrano ( the same person 
referred to in this bill as Vincenzo , Citrano), J os-eph 
Tes.ta, Anna Testa, his wife, Alexander Isserman, 
Fourteenth Avenue S-ecurity Loan Association, a 
corporation, John H. Beyer, Cedar Realty Com-
pany, a corporation, City of Newark, a municipal 
corporation, who are defendants in this suit may 
ans,wer this bill of comp laint without oath and 
each and every staten1ent therein made. 20 

2. That an account n1ay be taken of the amount 
due on complainant's two 1nortgages aforesaid. 

3. That the defendants, or one of them, may be 
decreed to pay co1nplainant the amount so found 
due, with inter ·est and costs, by a short day, to be 
appointed by this court, and that in default of 
such payment, they, and each of then1, be debarred 
and foreclosed of all equity_ of red.e1nption in said 
lands; or 

4. That a decree may be made fo,r the sale of 
the mortgaged premises to raise and pay to com-
plainant the amount so found due on its · mortgage 
with interest and costs. 

5. That a writ of subpoena 1nay issue command-
ing the said defendants and each of them to 

30 
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answer this bill of complaint and to abide by such 
decree as this court n1ay 1nake in the preinises. 

SAMUEL H. NELSO J) 

Of Counsel. 

NELSON & OFFEN, 
Solicitors of Complainant. 

Answer of Defendant Frank Melfi. 
Filed Dec. 10, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between 
20 TROJ A:N BUILDING AND LOAN AS-

SOCIATION) a corporation, 
Complainant, On Bill &c. 

Answer of 
Defendant 

Frank Melfi. 

30 

40 

and 

PIIILMAR CONSTRUCTION COR-
PORATION) a corporation, et als) 

Defendants. 

The defendant Frank Me1fi, in answer to the biJ I 
of complaint heretofore filed herein by the com-
plainant, says: 

ANSWER TO FIR8T COUNT. 

1. He has no knowledge or information suffi-
cient to form a belief as to the allegations con-
tained in paragraphs one, two, three, four, five, 
six and leaves the complainant to such proof 
thereof as it may be informed as proper. 

17 

Ans1ce1· of Defendant Frank Melfi. 

2. He admits the allegations of paragraph 
seYen. 

3. He has no knowledge or information suffi-
•cient to form a belief as to the allegations of par-
agraphs eight, nine, ten, eleven, twelve, thirteen, 
fourteen, fifteen, sixteen, seventeen, eighteen, and 
nineteen and leaves the complainant to such proof 
thereof as it may be informed as proper. 

SEPARATE DEFENSE TO THE FIRST 
:COUNT. 

Further answering the first count of the bill of 
complaint this defendant says : 

1. That the mortgage of this defendant is su-
perior in lien to those of all the defendants de-
.scribed in the said bill of complaint with the ex-
ception of those set forth in paragraphs one, six-
teen, seYenteen, eighteen and nineteen. 

ANSvVER TO THE SECOND COUNT. 

1. This defendant has no ;knowledge or infor-
mation suffi·cient to .form a belief as to the allega -
tions contained in paragraphs one, two, .three and 
four and leaves the complainant to such proof 
thereof as it 111ay be informed as proper. 

2. Answering the fifth paragraph of the bill 
of complaint this defendant says he admits the 
execution of the mortgage referred to rin the said 
paragraph and the assignments of the said mort-
gage as set forth therein, "but denies that he post-

10 

20 

30 

40 



18 

Answer of Defenda11t Prank jjf elfi. 

poned the lien of his mortgage aforesaid to the 
mortgage desc1·ibed in paragraph one of the sec-
ond count.'' 

3. I-le has no knovdedge or information suffi-
cient to form a belief a,s to the allegations con-

lO tained in para.g1·aphs six, seven, eight, nine, ten, 
eleYen, twelve, thirteen, fourteen, :fifteen and six-
teen. 

FIRST SEPARATE DEFENSE TO THE 
SECOND COUNT. 

l~urther answering the second ,count of the bill 
of complaint this defendant says: 

20 1. That the mortgage of this defendant is su-

40 

perio1· in lien to those of all the defendants de-
~c1·:iibed in the said bill o.f con1plaint with the ex-
ception of those set forth in paragraphs ten, elev-
en, hvel Ye and thirteen. 

SECOND iSEP ARATE DEFENSE TO THE 
SECOND OOUNT. 

Further answering the second count of the bill 
of complaint, this defendant says: 

1. I-le admits that on or about ovember 24th, 
1926, he executed a certain instrument whe1·ein 
he ag1·eed that his said m?rtgage would be infer-
io1· to a mortgage thereafter to be executed to the 
complainant and this defendant says that the 
mortgage described in the first para 1graph of the 
second count of the hill of complaint is not the 
said m 01·tgage. 

19 

Ans1cer of Defendant Frcw1k Melfi. 

2. This defendant further says that he receiv-
ed no consideration therefore nor . did the com-
plainant or any one on its behalf pay any consid-
eration therefore. 

3. This defendant will further set up that the 
said instrument was executed without considera- 10 
tion and ,t'hat the complainant dlid not rely there-
on in any respect and that this defendant's mort-
gage is prior in Hen to the ,said mortgage set forth 
in the first and second paragraphs of the second 
count of the bill of complaint. 

JOSEPH ZEMEL, 
Solicitor and of counsel with 

Def end ant Frank Melfi. 
20 
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Notice of Motion. 
Filed Dec. 20, 1927. 

IN CHANCERY OF NEW JERSEY. 
------ ---------
Between 
TROJ A~ BUILDING AND LOAN As-

SOUIATION) a corp.) 
10 Complainant, On Bill &c. 

Notice of 
Motion. 

20 

30 

40 

and 

PIIILl\IAR CONSTRUCTION COR-

PORATION) a c01·poration, et als) 
Defendants. 

To the Defendant) Frank Melfi) or his Solicitor) 
Joseph Zemel : 

Take Notice that on Tuesday, December 20th, 
1927, at 10 o'clock in the forenoon or as soon 
thereafter as counsel can ,be heard, at the Chan-
cery •Chambers, 1060 Broad Street, we shall apply 
to the Chancellor for an order striking out the an-
swer that you haYe filed in this cause on the 
ground that saine is sham and untrue insofar as 
~·ou challenge the superiority of complainant's 
mortgages to the lien of your encumbrance. And 

Take further notice that on the said application 
we shall file with and read to the court the annex-
ed affida Yi t. 

NELSON & OFFE r, 
Solicitors for Complainant. 

21 

Affidavit of Samuel 0 . Offen. 
IN ORANGERY OF NEW JERSEY. 

Between 
TROJAN BUILDING AND LOAN AS-

SOCIATION) a ,corp., 
Complainant, 

and 

PHILMAR CONSTRUCTION COR-
PORATION) a ,corp., et als) 

Defendants. / 

State of New Jersey tci . 
County of Essex. f"'"-'• · 

On Bill &c. 

Affidavit. 

1Samuel 0. Offen, being duly sworn, according 
to law upon his oath deposes and says: 

I am at present and for 1nore than five years 
last past ,been a practising attorney at law of the 
State of New Jersey, with offices in the City of 
Newark, and at all times hereinafter mentioned I 
11ave been and a1n at present the attorney and so-
licitor for the Trojan Building and Loan Associ-
ation, a corporation duly organized and existing 
under and by virtue of the laws of the 1State of 
:New Jersey, with principal offi-ce in the City of 
Xewark therein, and duly authorized by the De-
partment of Banking & Insurance of the State of 
Kew Jersey to ,carry on the business for ·which it 
·was incorporated. 

On October 24, 1923, the said Trojan Building 
and Loan Association loaned to the Philmar Con-
struction Corporation, a ·corporation of New Jer-
sey, the sum of $5000. pursuant to a resolution 
duly passed ,by the Board of Directors of the said 
association, in consideration for · which the said 
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1lffidarit of Samuel 0. Offen. 

Philmar Construction Corporation made, execut-
ed and delivered to the said Trojan Building and 
Loan Association its b::md to secure payment of 
the said sum, payable when a certain twenty five 
shares o-wned by the said Philmar Construction 
Co1·poration in the said association shall have ma-

lO tured, w·ith interest at the rate of 6o/a per annum, 
payable monthly on the third Thursday of each 
and every month from the date of same. To se-
ru1·e payment o,f the principal sum of $5000. in 
the said bond the said Philmar Construction Cor-
poration executed to the Trojan Building and 
Loan Association ( complainant herein) a mort-
gage of even date with said bond which was and 
berame a first lien · upon the premises mentioned 
in the bill of co111plaint herein, which was payable 

20 sh·ictly according to the terms and tenor of said 
bond. I attended to the drawing up and execu-
tion of the said bond and mortgage and I actually 
paid oyei· the com;;idera tion for the said bond and 
mortgage aforesaid. I shall produce the said or-
iginal bond and mortgage when this matter is 
heard. The mo1·tgagors and their assigns de-
faulted in the pel'formance of the terms of the 
said bond and mo1·tgage, ,by 1·eason whereof there 

30 became due and is at present due thereon the sum 
of $397,5.25, with interest at the rate of 6o/a per 
, nnum from the 17th day of September, 1927. 

40 

Complainant's said mortgage is a first lien upon 
the lands and premises in question and is super-
ior to the rno1-tgage of the defendant, Frank Melfi. 
The said defendant does not challenge in his an-
swer the prio1·ity o.f complainant's said n1ortgage 
over his mortgage. 

According to the records ( the chronological or-
de1· of recording of the complainant's mortgages 
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Affidavit of Sami1;el 0. Offen. 

and the cliefendarnt's 1nortgage no,t being in dispute 
on June 13, 1925, defendant's mO'rtgage for $1000. 
wa:s recorded. Same was assigned by Scottie Basile, 
mortgagee therein named, on January 5, 192,6, to 
Joseph Zemel, who assigned same February 1, 
19216, to the present defendant, Fraruk Melfi. Ou 
November 8, 1926, the Trojan Building and Loan 
Association .granted an additional loan of $2500. 
on said premises to Teresina Lupia and John Lu-
pia, then owners of said premises and received a 
·bond to secure payment of said sum and a mort-
gage accompanyiTug same in like sum, conditioned 
upon strict performance of the terms in said bond. 
The complainant being by law unauthorized to 
accept any mortgage security which was not a 
first lien upon the lands and premises in question 
I c01nmu.nica~ed with the defendant, Frank Melfi, 
to obtain from him a postponement of the lien of 
his said mortgage to that of the con1plainant's 
mortgage for $2,500. so that the lien of complain-
ant's said mortgage of $2500. would be in the na-
ture of a loan on the said premises additional to 
the loan of $5000. made as aforesaid and secured 
by a first mortgage. In consideration £or _ the 
granting of the said additional loan of $2500. by 
the complainant and in consideration of complain-
ant's payment of the proceeds of said loan to the 
then owner of the said prrinises, defendant post-
poned the lien of his said mortgage to the lien of 
complainant's mortgage of $2'500. I personally 
paid the proceeds of said loan to the 111ortgagors 
after obtaining the defendant's said postponen1ent. 
The original bond and mortgage and the def end-
ant's postponement will be produced at the hear-
ing in this matter. 
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Affidai;it of Samiiel 0. Offen. 

The mortgagors in the said mortgage o.f $2500. 
defaulted in the performance o.f the ter1ns of the 
said bond and mortgage, by reason whereof there 
became and is due at present from the said mort-
gagors the su1n of $21530.15, on account of princi-
pal and interest fr01n the 17th day of Septe1nber, 

10 1927. 

20 

30 

40 

:Neither the mortgagors nor their assigns have 
filed any answer in this suit and do not contest 
the Yalidity and priority of complainant's mort-
gages and the amount due thereon as herein speci-
fied. 

The answer of the defendant, Frank Melfi, inso-
far as it challenges the priority of complainant's 
mortgages 1s sham and untrue and interposed mere-
ly for the purpmie of delay. 

SAMUEL 0. OFFEN. 
Swo1·n and subscribed before 1ne ( 

this 15 day of Decerniber, 1927.) 
Bernard Jacobs 

A Kotai·Y Public of :X .. Je1·seY. . ., 

25 

Affidavit of Frank Melfi. 
Filed Dec. 28, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between 
TROJAN BUILDING AND LOAN AS-

SOCIATION) 

Complainant, On Bill &c. 

and On Motion. 

PHILMAR CONSTRUCTION COR-

PORATION) et als) 
Defendants. 

Affidavit. 

Frank Melfi, of full age, being duly sworn on 
b.is oath, deposes and says : 

I ain one of the defendants in the above entitled 
cause and I am the holder of a ,certain mortgage 
in the sum o.f one thousand ($1,000.00) dollars, 
the details of which are more fully set forth in the 
Bill of Complaint filed herein. 

On or a,bout November 24th, 1927, Mr. Samuel 
0. Offen -called at my house, #240 South 7th 
.Street, Newark, New Jersey, and requested me to 
sign an instrument in writiDJg. 

I did not receive any 1noney or other considera-
tion for the signing of the said paper. 

I was not informed by Mr. Offen that the con-
sideration for my signing the said paper was or 
would be payment to Teresina Lupia and John 
Lupia of the sum of twenty-five hundred ( $2'500. 
00) dollars or any other sum by the complainant. 
Mr. Offen did not inform me that he would pay 
out any sum of money after obtaining my said 
postponement. 

The answer heretofore filed ,by me in this cause 
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Affidavit of Frank Jl1 elfi. 

contains the truth concerning the matters in issue 
in this cause to the best of my knowledge, infor-
mation and belief, and is not sham or untrue or 
filed for the purpose of delay ·but it is filed •because 
I verily believe that lien of my mortgage is prior 
to the lien of the complainant's mortgage in the 

10 sum of twenty-five hundred ($2500.00) dollars. 
FRANK MELFI. 

Rworn and subscribed to before me this( 
nineteenth day of December, 1927. 5 
Alexander M. Gold:finger 

A Master in Chancery of New Jersey. 

Order Striking out Answer filed by Defendant, 
20 Frank Melfi. 

Filed Dec. 20, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between 
TROJAN BUILDING AND LOAN AS-

SOCIATION) a corp., 
Complainant, 

30 and 

PHILMAR 0oNSTRUCTION COit-

PORATION) a corp., et als) 
Defendants. 

Order striking 
out Answer 
filed ,by 
Defendant, 
Frank Melfi. 

This 1natter being opened · to the Court by Samu-
el H. Nelson of the firm of N elison & Off en solici-

' tors for the complainant, in the presence of Joseph 

40 Zemel, solicitor for the defendant, Frank Melfi, 

27 

Order Striking out Answer filed by Defendant) 
Frank Melfi. 

on a motion to ·strike out the ans,wer filed by the 
said defendant on the ground that the same is 
siham and the Court having examinecL the plead-
ings and having heard argument of counsel for the 
respective parties and it appearing to the Court 
that the answer filed by the said defendant, Frank 1 o 
Melfi, is s1ham, it is on this : 20th diay of December, 
1927, 

ORDERED · that the answer filed by the defend-
ant, Frank Melfi, be and the same is hereby stl'ick-
en out. And it is 

FURTHER ORDERED that the said defend-
ant, Frank Melfi have and · he hereby is given leave 
to prove his- encumbrance and the amount due 
thereon before the Master to whom this matter 20 
may be referred! in accordance ,vith the rules and 
practice of this Court. And it is 

FURTHER ORDERED that the defendant, 
Frank Melfi, pay to the complainant the taxed 
costs • of this · motion. 

Respectfully Advised. 
JOHN H. BACKES 

V. C. 

Note: This order was- subsequently vacated. 
30 

40 
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Order. 
IN OHANCERY OF NEW JERSEY. 

Between \ 
TROJAN BUILDING AND LOAN As-

SOCIA'l'ION) a ,corp., 
Complainant, 

On Bill &c. 
and Order. 

PHILMAR CONSTRUCTION CORPOR-
PORATION) a •Corp., et als) 

Defendants. I 
I 

This matter being opened to the Court by 
Joseph Zemel, solicitor for the defendant, Frank 
Melfi, in the presence of Nelsion & Offen, solicitors 
for the complainant, and it appearing that an or-
der was improvidently made and entered on De-
cember 20, 1927, striking out the answer filed by 
the defendant, Frank Melfi, it is on this day 
of January, 1928, 

ORDERED that the order made and entered on 
December 20, 1927, striking out the answer of the 
defendant, Frank Melfi, be and the said is- hereby 
vacated, and · it is 

FURTHER ORDERED that the order of ref-
erence made and entePed on December 28, 1927, 
referring this · matter to Maxwell M. Alback, one 
of the Mm~ters, of this Court, to ascertain and re-
port the amount due to complainant and to other 
encumbrances be and the san1e is hereby vacated. 

Respectfully Ad vised, 
JOHN H. BACKES, 

V. C. 

E. R. WALKER 
C. 

29 

Order. 
IN OHANCERY OF NEW JERSEY. 

Between 
TROJAN BUILDING AND LOAN AS-

SOCIATION) a corp., 
Complainant, 

and 

PHILMAR CONSTRUCTION COR-
PORATION) a corp., et als, 

Defendants. 

On Bill &c. 
Order. 

Th1s matter being opened to the Court by 
Joseph Zemel, solicitor for the defendant, Frank 
Melfi, in the presence of Nels.on & Offen, solicitors 
for complainant, and the parties consenting to the 
entry hereof, it is on this · day of January, 1928, 

ORDERED that the notice of appeal filed by 
the defendant, Frank Melfi, from an order made 
and entered on December 20, 1927, striking out 
the answer of the defendant, Frank Melfi, be and 
the san1e is, hereby withdrawn. 

Respectfully Adivised, 
JOHN H. BACKES 

V. C. 

E. R. WALKER, 
C. 

We hereby cons 1ent to the entry of the above or-
der. 

NELSON & OFFEN, 
SolicitoTs for C01nplainant. 

JOSEPH ZEMEL, 
Solicitor for Defendant, 
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Notice of Motion. 
Filed Feb. 6, 1928. 

IN CHANCERY OF NEW JERSEY. 

Between 
TROJAN BUILDING AND LOAN AS-

SOCIATION) a ,corp., 
1 o Complainant, On Bill &c. 

20 

30 

and Notice of 
Motion. 

PIIILl\IAR Co STRUCTION COR-
PORATION) a corp., et als) 

Defendants. 

To the Defendant) Prank Melfi) or his Solicitor, 
Joseph Zemel: 

Take notice that on rruesday, January 31st, 
1928, at 10 o'clock in the forenoon, or as soon 
thereafter a-s counsel can he heard, at Chancery 
Chambers, 1060 Br ,oad Street, Newark, New Jer-
sey, ,, ... e shall apply to the Chane,ellor for an order 
striking out those portions of your answer here-
inafter set forth for the ~ea,sons herein giYen. 

1. That portion of Paragraph 2 of the Answer 
to the Second Count which recites; "but denies 
that he postponed the lien of his mortgage afore-
said to the mortgage described in Paragraph 1 of 
the Second Count", on the ground that same is 
sham. 

2. That portion of the First Separate Defense to 
the Second Count which aHeges that the lien of 
the defendants mortgage is superior to c01nplain-
ant:s mortgage of $2500. which is set forth in Par-
agraph 1 of Count rrwo of the Bill of Complaint, 

40 on the ground that same is· shan1. 
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.N,otice of Motion. 

3. That portion of Paragraph 1 of the Second 
Separate Defense to the Srecond Count which re~ 
cites ':_ "an~ this defendant ,says that the mortgage 
described m the First Paragraph of the Second 
Count of the Bill of Oon1plaint is not the said 
mortgage", .on the ground that same is sham. 

4. Paragraph 2 of the Second Separate Defense 10 
to the Second Count on the ground that same is 
frivolous. 

5. Paragraph 3 of the Second S.eparate Defense 
to the Second Count on the ground that same is 
sham. 

NEL 'SON & OFFEN ' Solicitors , for Complainant. 
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Affidavit of Samuel 0. Offen. 
IN CHANCERY OF NEW JERSEY. 

Bebveen 
TROJAN BUILDING AND LOAN AS-

SOCIATION) a ,corp., 
Complainant, 

and 

PHILMAR CONSTRUCTION CoR-
P0RATIONJ a corp., et als) 

Defendants. 

State of rew Jersey lc.eo . 
County of Essex. r~.:i .. 

On Bill &c. 

Affidavit. 

SAMUEL 0. OFFEN, being duly sworn, according 
to law upon his oath, depos •es and says: 

1. I am at present and for more than five years 
lias,t past been a practicing attorney at law of the 
State of :New Jersey, ··with offices at 60 Park Place, 
Newark, New Jersey, and at all times hereinafter 
mentioned I haYe been and am at present the at-
torney and solicitor for the Trojan Building and 
Loan Association, a corporation duly organized 
and existing under and b~- virtue of the la-,Y.s of 
the State of New Jer.s•ey, ,Yith principal office in 

30 the City of Newark therein, and duly authorized 
by the Department of Banking & Insurance of the 
State of New Jerisey to rarrY on the business 1 for 

L < 

which it was incorporated. 

2. On or about October 24, 1923, the said Tro-
jan Building and- Loan Association loaned to the 
Philmar Construction Corpo1·ation, a corporation 
of Ne"r Jersey, the f-\Um of $5000. pu1·suant to a 
resolution duly pass-ed by the Board of Directors 

4 0 of the siaid association in consideration for which 

33 

,Affidai;it of Samuel 0. Offen. 

the said Philmar Cons,truction Corporation made, 
executed and delivered to the said Trojan Build-
illJg and Loan Association its bond to secure pay-
ment of the saidi ·sum, payable when a certain 
tw-enty five shares owned by the said · Philmar 
Construction Corporation in the said as 1sociation 
shall have nratured, with interes,t at the rate of 
6% per annum, pay.able monthly on the third 
Thursday of each and every 1nonth fro ,m the date 
of same. To secure paymwt of the principal ,sum 
of $5000. in the -said bond the said Philmar Con-
struction Corporation executed to the Trojan 
Building and Loan Ais1sociation ( complainant 
herein) a mortgage of even date with said bond 
which was and became a first lien upon the premi-
ses mentioned in the bill of co,mplaint herein, 
which was payable strictly according to the terms 
and tenor of said bond :. S1aid mortgage was · re~ 
corded in the E.ss-ex County Register's Office in 
Book W 49 of Mortgages -on page 104 on Octo,ber 
27, 1923. I persionally a Uended to the drawing 
up and execution of the said bond and mortgage 
and I actua Uy paid over the consideration of 
$5000. for the said bond :and 1nortgage, to the 
mortgagor aforesaid ,, Philmar Construction Cor-
poration, im1nediately after the execution of said 
bond and n1ortgag,e. The said mortgagors and 
their a-s-sign,s defaulted 1n the performance of the 
term •s of the s1aid bond and mortgage by reason 
whereof there became due as· of January 5, 1928, 
according to the Secretary' ,s report, the sum of 
$4057.75 on the said bond and mortgage, ,,ith in-
terest at the rate of 6o/o per annum from the said 
date to the date hereof. Complainant's , said mort-
gage of $5000. is a frrst lien upon the land 1s and 
pre1nises in question and is superior to the m01·t-
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Affidarit of Samuel 0 . Offen. 

gage of the defendant, Frank Melfi. The said de-
fendant does not challenge in his ans,Yer the pri -
ority of complainant's 1nortgage over hiS' said 
mortgage. 

3. On or about N oven1ber 8, 1923, the said Phil-
mar Cons'truction Co1·poration conveyed the afore -
siaid lands and premises, subject to complainant's 
aforesaid mortgage of $5000. to H. J. Leonardo 
Citl·ano (the siame person referrecu to in the bill 
of complaint as Leonardo Citrano) by warranty 
deed recorded in the Essex County Register'S' Of-
fice in Book E 69 of Deeds on page 578. 

4. On or about November 7, 1924, the said H . J. 
Leonardo Citrano, under the name of Leonardo 
Citi•ano, andi his wife, conveyed the said premises, -
subject to c-omplainant's mortgage of $5000 . to 
Vincent Citrano ( al 1s.o referred to in the bill as 
Vincenzo Citrano) by deed recorded in the Essex 
County Register's Offire as Book C 71 of DeedJs 
page 580. 

5. On o.r about June 13, 1925, said Vincent Ci-
ti·ano and his wife mortgaged the said land ,s and 
premises for $1000. to one Scottie Basile, ,Yhich 
11101-tgage ,ya,s recorded in the Essex County Regis-
ter's Office in Book I 54 of Mortgages on page 
355. 

6. On January 6, 1926, said Scottie Basile as--
signed his interes it in said bond ·and mortgage to 
,T oseph Zemel, which as,signment was recorded in 
the Essex County Register's Oftic,e in Book 175 of 
Assignments of Mortgage~ on page 418. 

7. On February 1, 1926, said Joseph Zemel as--
signed his interest therein to the defendant Frank 
M,elfi b;v assignment reco1·ded in Book 177 of As-
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Affidavit of Sa .-muel 0. Offen. 

signmelllt of Mortgages on page 455 in the Essex 
County RegiS'ter's Office. 

8. On or about July 14, 1925, Vincent Citrano 
arrd his wife -conveyed said land 1s' and premises 
subject to complainant's said 1nortgage of $5000. 
to Teresina Lupia by deed recorded in the Essex 
County Regis ,ter's Office in Book V 72 of Deed~ on 
pag:e 47. 

9. On or about November 8, 1926, said Teresina 
Lupia, and her husband, convey,ed ,said lands and 
premises subject to complainant's aforesaid mort-
gage of $5000. to Mary Citrano, which deed was 
recorded in the E-s-sex County Register's Office in 
Book D-75 of Deeds · page 577. 

10. On or about November 8, 1926, con1plainant 
association granted an additio1ml loan of $2500. 
on the aforesiaid premises , to Mai ·y Citrano, tecord 
owner of siaid premises, (the affidaYit pre,riously 
filed ·on motion to strike the · ans~ver of the defend~ 
ant, Frank Melfi, unintentionally and erronr ·ously 
Rtated that the lioan was granted , to Teresina Lu-
pia) with the understanding, however, and upon 
condition that the defendant, Frank :Melfi, would 
first postpone the lien of his . mortgage of $1000. 
to the lien of complainant's mo1·tgage of $2500. to 
be given by Mary Citrano and her husband to S'e-
cure unto complainant payment of the said addi-
tional sum of $2500., before c01nplainant would 
ad v,ance and pay the proceeds of siaid lo.an to, Mary 
Citrano, to wit, $2500. On :N oven1ber 8, 192G, the 
Raid Mary Citrano and her husband, Vincenzo Ci-
triano, made, executed and deliveted a bond to, 
complainant association conditioned - upon pay-
ment of the actual sum of $2500. and a mortgage 
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upon the aforesaid premises to secure pay1nent of 
the bond with the understanding, howe¥er, that 
the complainant ass-ociation would not adYance 
and pay the consideration therefor ( $2500.) un-
les·s and until Frank Melfi, who, then held , a mort-
gage of $1000. on the said premises1, would post-

l O pone the lien thereof to the lien of the m01·tgage of 
$2500. I personally attended , to the drawing up 
and execution of the ,said bond and mortg ,age and 
recorded the n1ortgage in the Essex County Reg-
is.tel"'s Office on November 9, 1926, same being r·e-
corded in Book L 59 of Mortgages , on pages 324-
326. 

11. I communicated ·with the defendant, F1·ank 
Melfi, to obtain from him a post ,ponement of the 

20 
lien of said mortgage to that of cmnplainant's 
mortgage of $2500. so that the lien of complain-
ant's said mortgage of $2500. would be subordi-
nate only to complainant's- m·ortgage of $5000 . al-
ready affecting the said premises. In considera-
tion for the granting of the said addJ.itional lroan 
of $2500. by the complainant to Ma1·y Citrano · the 
owner of said lands and premises, and the pay -
ment of the proceeds thereof to :Mary Citrano, 
then owner of the said premis-es:, the defendant 

30 Frank Melfi executed in my presence a postpone-
ment of the lien of his said mort ,gage to the lien 
of complainant's mortgage on :N0Ye1nher 24, 1926, 
which was delivered to me and reeorded in the 
Essex County Register's Office on the same day in 
Book 90 of Releases of Mortgages for said county 
on page 506. 

12. The said ~Iary Citrano, mortgagor, and her 
as1signs, defaulted in the performance of the te1·ms· 

40 of the said bond and m1011:gage by reason whe1·eof 
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Affidavit of Samuel 0. Offen. 

the principal sum of said mortgage became due 
upon complainant's option prior to, the filing of 
the bill of comp}aint herein, complainant having 
exercised sa:iJd option. There is1 due upon the s1aid 
mortgage ,of $2500. as of January 5, 1928, accord-
ing to the Secretary'.si report the sum of $2636.25 
with inte~est fro ,m the said date at the rate of 6o/o 10 
per annun1. 

13. After the af 01resaid posrtponement of lien 
was n1ade and delivered by the defendant, Frank 
Melfi, to me, on behalf of the complainant, com-
plainant paid the full sum of $2500., same being 
the proceeds of the aforesaid loan, to the n1ortgag-
or. I actually disbursed said 1noneys. The de-
fendant, Frank Melfi, does not deny that com-
plainant paid the full amount of $2500. to the 20 
111:ortgagor after the postponement was delivered. 

14. I have read the def.endJant's1 answer and be-
liev,e that those portionS' of the defendant's ans,-ver 
specified in the foregoing notice of motion should 
be stricken out fo1r the reasons therein given. 

SAMUEL 0. OFFEN. 
Sworn and subscribed before me this} 

25th day of January, 1928. ) 
Bernard Jacobs, 

A Notary Public of N. Jersey. 30 

40 
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Affidavit of Samuel 0. Off en. 
Filed Feb. G, 1928. 

IN CHANCERY OF NEW JERSEY. 

Between 
TROJAN BUILDING AND LOAN AS-

SOCIATION) a ,corp., 
Complainant, 

and 

PIIILMAR CONSTRUCTION COR-
PORATION) a corp., et als) 

Defendants. 

State of New Jersey tc-. 
County o,f Essex. 5"':,~ .. 

On Bill &c. 

On Motion to 
str1ke out 

portions of 
Def end ant's 
Answer. 
Affidavit. 

Samuel 0. Offen, being duly sworn, according 
to law upon his oath, deposes and ,siays,: 

I am m1aking this affidavit to suppl,ement an affi-
daYit already made in this cause. That annexed 
hereto is a true copy of the post;ponem 'ent of mort-
gage referred to in the bill of complaint and other 
affidavit tha.t you have filed in this cause. 

SAMUEL 0. OFFEN. 
Sworn and subscribed before me this 1l 

31st day of January, 1928. ) 
Bernard Jacobs, 

Notary Public of N. J. 

Agree1nent made the twenty-fourth day of No-
vember, One Thousand Nine Hundred and twenty-
six, between Frank Melfi, hereinafter described as 
the party of the first part and! Trojan Building 
and Loan hereinafter described as the party of the 
second part. 
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Affidavit of Samuel 0. Offen. 

Witnesseth: That whereas the said party of the 
first part is: now the owner and· hold •er of a certain 
mortgage, and the bond in said mortgage men-
tioned, n1ade by Vincent Ci.t1rano and - Mary Citra-
no, his wife, and sub sequently assigned to Frank 
Melfi to secure the principal sum of One Thousand 
Dollars, and interest, and datecL June 13th, 1925, 10 
,vhich ,said mortgage wrus, recorded in the office of 
the Register of the County of Essex on the day 
of 19 , in liber Book I-54 of Mortgages, 
at page 355, and covers the pren1ises hereinafter 
mentioned. 

Andi whereas Mary Citrano ,,ife of Vincenzo 
(Vinoent) Citrano, the present owner of the 
premises herieinafter m-entioned, is about to exe-
cute and deliver to s1aid party of the s•econd part, 20 
a bond and mortgage to s1ecure the principal sum 
of Twenty-five hundred ·dollars, and intere ,sit, at 
the rate of six per .cent, dated November 8th, 
1926, and covering premises #4 Trem ·ont AYenue, 
East Orange, N. J., and more fully described · in 
said lasrt mentioned mortgage:-

Premises in the City of East Orange, County of 
Essex and State of New J e1·sey. 

Beginning at ,a point on the northeaster- 30 
ly line of Tremont Avenue said point being 
dis •tant s1oruthea'S'tei-ly 75 fieet from the point 
of intersection of the 1siaid northeaster 1y 
line of Tremont AYenue and the s-outhea-s1:-
erly line of G1·and Avenue; running thence 
north 32 degrees 30 minut ·es east 100 feet; 
thence south 57 degrees- 28 minutes east 50 
feet; thence south 32 degrees 30 minute s 
west 100 fieet •to the afor~mentioned north-
eas,terly line of Trem ·ont Avenue; thence 40 
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Affidwcit of Samuel 0. Offen. 

along the same north 57 degrees 28 minutes 
west 50 feet to the point and , place of be-
ginnilllg. 

And wher,eas, the said party of the second part 
has refused to make said loan of Twenty five hun-
dred Dolla~s and accept said bond an'd mortgage 
unless siaidl firs ,t mentioned mortgage is- made a 
subsequent and subordinate lien to the Hen of said 
m·ortgage about to be given by the party of the 
second part : · 

Now, ther ,efore, in consideration of th.e premises 
and to induce the said party of the second part to 
make said loan and accei>t .sa:i'd bond and mortgage 
and of Ollle DoHar paid to s1aid party of the firsit 
pai-t of said party of the second part, the receipt 

20 whereof is hereby a'Cknmd 1edged, the siai1d pa .rty o.f 
the first part hereby covenants and agrees ·with 
s:aid party of the second part that said mortgage 
held by said party of the first part is and shall 
continue to be subject and ITTibordinate in lien to 
fhe lien of sard mo1•tgage for Twenty five hundred 
Dollars, about to he given by the party of . the 
second part hereto, 1as to any and all surn 1s advanc-
ed or hereafter to be advanced on -said, last men -

:30 tioned mortgage, it being the intention of the par-
ties hereto that the afor,esaid mortgage of the par-
ty of the first part shall be a lien subsequent in 
every particular to the aforementioned mortgage 
of Twenty fiye hundred Dollars, about to be given 
by the said party of the ,second pa1·t hereto. 

40 

This agreem ,ent shall be binding on, and enure 
to the benefit of the respective heirs, personal rep-
r,esentatives, successo1·s and assigns- of the parties 
he11eto. 

In witness whereof, the said party of the first 
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Affidavit of Samuel 0. Offen. 

part ha :s signed and sealed these presents · the day 
above written. 

FRANK MELFI. • 
In the presen0e of 

SAMUEL 0. OFFEN. 

State of New Jersey tC! . 10 
County of Essex. 5"'-'"-'• · 

Be It Remembered, that on this twenty-fourth 
day of November, in the year of our Lord One 
Thousand Nine Hundred i andc Twenty six, before 
1ne the subscriber, An Attorney at La ·w, personal-
ly •appeared Frank Melfi, who, I am siatisrfi.ed, is 
the grantor mentioned in the within instrun1ent, 
to whom I first made known the contents thereof, 
and thereupon he acknowledged that he signed, 
sealed and delivered the ·same as his voluntary act 20 
and deed, for the uses and purposes therein ex-
pressed. 

SAMUEL 0. OFFEN, 
An Attorney at Law of :N. J. 

On the back of the saidJ mortgage appears the 
following endorsement: 

Received in the Register' 's Offi0e of the 
County of Es 1sex, New Jersiey, on the 26th 30 
day of November A. D. 1926 at 1 :42 o'clock 
in the afternoon, and Recorded in Book 90 
of Releases of Mortgages ' for said County, 
on pages 506. 

HO-WARD S. DODD) 

Register. 

40 
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Affidavit of Frank Melfi. 
Filed Feb. 6, 1928. 

IK CHA.rJ('ERY OF NE\V ,JERSEY. 

Between 
TROJAN BUILDING AND LOA AS-

SOCIATION) 
Complainant, 

and 

PIIILl\IAR CONSTRUCTION COR-

PORATION) a c01·poration, et als) 
Defendants. 

------ -- -

State of :Kew Jersey t,__, . 
County of Essex. f:,"' .. 

On Bill &c. 
On n1otion 

Affidavit. 

Frank I\1:elfi, of full age, being duly sworn on his 
oath, deposes and says : 

I am one of the defendants in the above entitled 
cause. I am the ho}der of a certain mortgage in 
the sum of one thou. and ($1,000.00) dollars , the 
detaHs of which are 1nore fully 1set forth in the bill 
of compl 1aint filed he1·ein. 

I haYe read a copy of a ,certain affidaYit attach-
ed to the notice of motion in this matter which affi-
davit is made by Samuel 0. Offen, and is, dated 
,January 25th, 1928, and sworn to befo1·e Be1·nard 
,Jacobs, a Notary Public of :New Jersey. 

I do not deny any of the allegations contained 
in the fh·st, second, third and fou1·th parag1·aphs 
of the said affidaYit. \Vhile I am not familiar 
"~ith the fiacts th~rein set forth I belieYe that they 
set fo1·th the tn1th. 

'l1he matters set fo1·th in paragraphsi fiye, six 
and seYen are true and I believe that the matter. 
set forth in parag1·aphs eight and nine are tru{' ·. 
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A.ffi,davit o.f Frank Melfi. 

A to the matter set forth in paragraph ten of 
the sia:kl: affidavit I was never inf orined nor did I 
ever understand that the mortgage of twenty-five 
hundred ( $2500.00) dollaPs 1 was granted on condi-
tion that I would fh·st postpone the lien of my 
mortgage to the lien there-of nor was I ever 1nade 
aware of the understanding that the complainant 
would not advance- the twenty-:fiye hundred 
( $2500.00) dollars. a·s ·consideration therefore un= 
less and until I postponed the lien of 1ny 
mortgage. 

Prior to the occasion upon which I signed the 
instrument aUeged to be a postponement, I did 
not have any knowledge that the complainant "\Yas 
placing an additional mortgage on the premises. 

On or about Nov·ember 24th, 1927, Mr. Samuel 
O. Offen called at my house #240 South 7th 
Street, Newark, N. J., and reques ·ted me to Rign an 
instrun1ent in writing. I d1id not recein~ any 
money 01· other consideration for the signing of 
a1d paper nor was I infor1ned by Mr . Offen that 

the consideration for my signing the said paper 
was or ·would be pay1nent to l\fary Citrano of the 
sum of twenty-fiye hundred ( $2500.00) dollars , or 
any other , um by the complainant. Xor did l\fr. 
Offen inform 1ne that he would pay out any sum 
of money after obtaining my siaid postponement 
and I therefore dlo not belieYe that payment o,f the 
proceeds of the said mortgage to :Mary Citi·ano 
was a proper consideration for rthe said instru-
ment in writing. 

I an1 not familiar with the- facts set forth in 
par,agraph t\velYe of the said ; affidiavit but I lle-
liev,e the said paragraph sets fo,rth the truth. 

I aliso believe that Par •agraph thirteen of the 
said affidavit seb; 1 forth the truth wherein it set~ 
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Affidai;it of Frank Melfi. 

forth that the complainant paid to the mortgagor 
the full amount of the proceeds of the said mort-
gage. 

FRANK MELFI. 
Sworn and subscribed to before me l 

this 26th day of Jan. 1928. ) 
10 Alexandler M. Goldfinger, 

20 
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40 

A Master in Chancery of 
New J ,ersey. 
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Opinion. 

Filed Feb. 10, 1928. 

IN CHANCERY OF NEW JERSEY. 

Between 
TROJAN BUILDING AND LOAN AS-

SOCIATION, 
Complainant, 

and 

PHILMAR CONSTRUCTION COM-

PANY, et als, 
Defendants. 

Opinion. 

A postponemelllt of .the lien of a recorded 
mortgage to that of a junior mortgage of 
record i1s not without consideration where 

10 

the loan on the latter wa,s made after the 20 
Postponement and in reliance upon it. 

On motion to striike part of answer as 
sham and frivolous. 

For the motion, NELSON & OFFEN. 
Opposed, JOSEPH ZEMEL. 

BACKES, Vice Chancellor. 
The complainant is foreclosing a first and a 

second mortgage. The first mortgage of $5000 is 
not disputed. The second mortgage of $2500 was 
given November 8, 1923, and duly recorded. At 
that thne there was of record a prior mortgage of 
$1000 held by the defendant, Melfi, who, on No-
vember 25, 1923, executed to the complainant an 
instrument postpomng •the lien of his1 mortgage to 
that of complainant' ,s second mortgage, and there-
upon t:he complainant advanced the n1oney there-
on. These facts, are esta bUshed and ' not denied on 
this motion to strike out as. shain and frivolous 

30 
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Opinion. 

o much of the defendant l\!Ielfi's answe1· which de-
nies that he postponed the lien of his mortgage to 
the mortgage of the complainant, and an allega-
tion that the romplainant's mortgage rs· not the 
mortgage to which the defendant postponed · his 
mortgage, and so much a•s sets up that the post-
ponement was •executed without consideration and 
that the complainant did not rely thereon in mak-
ing the loan. . Melfi admits the execution of the 
postponement. It describes the mortgages involv-
ed with certainty and recites: that the complain-
ant refuses to make the loan without the postpone-
ment. He does not cliai111 •that it was improperlJ 
procured, nor does , he deny that he knew its con-
tents and understood, but his counsel's notion 
seems to be that as the complainant's mortgage 
was already executed and of 1·ecord at the tim e his 
client executed the pm;,tponement, that the com-
plainant was bound to make the loan :and that 
therefore there wa. no consideration for the post-
ponement. The falla,cy of this- is too obYiows, for 
serious ronsideration. ~rhe romplainanf ,s mort-
gage came into Yalidity not by the recording bu,t 
b>' the payment of the consideration, and its obli-
giation to adYance the money was conditio:µed up-
on procuring the postponement of the defendant's 
mo1·tgage. Melfi''S' claim tha ,t he did not receive 
the rerited one dollar consideration for signing 
the pm;t.ponement anc1 that he drid not know of an 
understanding between the romplainal}lt and the 
mortgagor that the loan ,Ya,s dependent upon the 
execution of the postponement is sheer trifle . 

The postponement of his · rnortgnge ,,1as the in-
ducement to the complainant to make the loan 
arnl parting w1th the money, relying on it, consti-
tuted the consideration. 

The motion will preYail. 
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Order. 

Filed Feb. 14, 1928. 

IN CHANCERY OF NEvV JERSEY. 

Between 
TROJAN BUILDING AND LOAN AS-

SOCIATION) a corp.) 
Complainant, 

and 

PIIILMAR CONSTRUCTION :COR-

PORATION) a corp ., et als) 
Defendants. 

On Bill &c. 
Order. 

This matter being opened to the Court by :Nel-
son & Offen solicitors for complainant, ( Samuel ' . 
H. Nelson, of counsel with complainant), in the 
presence of Joseph Zemel, solicitor for and of 
counsel with defendant, Frank Melfi, on a 1notion 
to strike out portions of the answer filed by the 
said defendant in this cause; and the Court ha Y-
ing examined the pleadings filed and the affidavits 
submitted 1by the respecti Ye parties and ha Ying 
heard arguments of counsel and being of the opin-
ion that the portions of said defendant's answer 
sou.ght to be stricken out should be stricken out 
for the reasons giYen, it is on this 14 day of Feb-
1·tiary, 1928, ORDERED: 

1. That that portion of Paragraph 2 of the An-
swer to the Recond Count of the Bill of Complaint 
which recites: "but denies that he postponed the 
lien of his mortgage aforesaid to the mortgage de-
scribed in Paragraph 1 of the Second Count", be 
and the same is hereby stricken out on the ground . ' 

that same is sham. 
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2. That that portion of the First 1Separate De-
fense of the Answer to the Second Count of the 
Bill of Complaint which alleges that the lien of 
the defendant's mortgage is superior to complain-
ant's mortgage of $2500. which is set forth in Par-
agraph 1 of ,Count Two of the Bill of .Complaint, 

10 be and the same is hereby stricken out on the 
ground that same is sham. 

3. That that portion of Paragraph 1 of the 
1Second .Separate Defense of the Ans,ver to the 
Second Count of the Bill of Complaint which re-
cites: "and this defendant says that the .mortgage 
described in the First Paragraph of the Second 
Count of the Bill o.f Complaint is not the said 
mortgage", be and the same is hereby stricken out 

~O on the ground that the same is sham. 

4U 

4. That paragraph 2 of the .Second B~parate 
Defense of the Answer to the Second Count of the 
Bill of Complaint ,be and the same is hereby 
stric •ken out on the ground that same is frivolous. 

5. That paragraph 3 of the Second Separate 
Defense of the Answer to the 1Second Count of the 
Bill of Complaint be and the same is hereby striclc-
en out on the ground that same is sham. 

Respectfully Advised 

J OITN H. BACKES 

V. C. 
E. R. w ALKER) 

c. 
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Notice of Appeal by Frank Melfi. 
Piled Dec. 30, 1927. 

IN CHANCERY OF NEW JER.SEY. 

Between 
TROJAN BUILDING AND LOAN AS-

SOCIATION) 
Complainant, 

and 

PHILMAR CONSTRUCTION COR-

PORATION) a corporation, et als) 
Defendants. 

On Bill &c. 

Notice of 
Appeal ·by 
Frank Melfi. 

The def end.ant Frank Melfi here by appeals to 
the Court of Errors and Appeals in the Last Re-
sort in all Causes fro1n so much o.f the order made 
in the a,bove entitled cause on December 20, 1927, 
by the Honorable Edwin Robert Walker, Chancel-
lor, on the advice of the Honorable John H. 
Baokes, Vi.ce~Chancellor, as directs that the an-
swer filed by the defendant Frank Melfi 1be struck 
out and that said defendant pay the costs on the 
motioi+ to strike out said answer. 

Dated Dece1nber 30th, 1927. 

JOSEPH ZEMEL, 
Solicitor for and of counsel with 

Defendant Frank Melfi. 

I conceive there is good •cause for appeal in the 
above entitled cause. 

JOSEPH ZEMEL, 
Of Counsel with defendant 

Frank Melfi. 

10 
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Notice of Appeal by J-i1rank Melfi. 

,Service of the foregoing notice is hereby ac-
knowledged this thirtieth day of Decem·ber, 1927. 

NELSO:N & OFFEN, 
Solicitors for Complainant. 

Nate-This Notice of Appeal was subsequently 
10 withdrawn. 
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Notice of Appeal by Frank Melfi. 
Filed :March 1, 1928. 

IN CHANCERY OF NEW JERSEY. 

Bet-ween 
TROJAN BUILDING AND LOAN A8-

8OCIATION) 

Complainant, 

and 

PIIIL:M.AR CONSTRUCTION C01,-
PORATION) a corporation, et als) 

Defendants. 

\ 

On Bill &c. 
Xotice of 
Appeal by 
:F'rank Melfi. 

The defendant l:i"'rank Melfi hereby appeals to 
the Court of Errors and Appeals in the Last Re-
sort in all Ca uses from the decree ,1nade in the 
above entitled ,cause on February 14th, 1928, by 
the l-Ionorable Edwin Robert "\Valker, Chancellor, 
on the advice of the Honorable John I-I. Backes, 
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Notice of Appeal by Frank Melfi. 

Vi,ce~Chancellor, and from the whole and every 
part thereof. 

Dated February 28th, 1928. 

JOSEPH ZEMEL, 
.Solicitor for and of counsel with 

Defendant Frank Melfi. 1 O 

I conceive there is good cause for appeal in the 
above entitled cause. 

JOSEPH ZEMEL, 
Of counsel with defendant Frank Melfi. 

Service of the fore going notice is hereby ac-
knowledged this twenty-eighth day of February, 
1928. 

NELSON & OFFEN, 
Solicitors for Complainant. 
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Petition of Appeal. 

Filed Mar ,ch 16, 1928. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

'fROJ AN BUILDING AND LOAN AS-

SOCIATION, 
Complainant-Appellee, 

vs. 

PHILl\IAR CONSTRUCTION CORPOR-

PORATION) et als) 
Defendants. 

and 

FRANK MELFI, 

Defendant-Appellant. 

On Appeal 
from the 
Court of 
Chancery. 
Petition 
of Appeal. 

To the Honorable, the Cowrt of Erron; and Appeal.r;; 
in the Last Resort i11 A.ll Causes. 

The petition of Frank Melfi, one of the defend-
ants and the appellant in the aboYe entitleu 
rause, respectfully shmYs that: 

1. Petitioner finds himself aggrieved by a cer-
tain decree made in the Court of Chancery by His 
Honor, Ed ·ward Robert \Valker, f1hancellor of 
the State of Ne,v ,Jersey, advised by the Honorable 
.John H. Backes, Vice-Chancellor, ,bearing date the 
fourteenth day of ] 1ebrum·)·, 1928, in a rei·tain 
cause in the said Court of Chanc~1·y wherein the 
said Trojan Building and Loan Association, a cor-
poration, is complainant, and Philmar Construc-
tion Corpo1·ation, and others, including your pe-
titioner Frank Melfi, are defendants in this re-

40 spert, to wit: 
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Petition of Appeal. 

That the said order adjudges and orders that 
certain portions of the answer filed in this cause 
by the defendant be struck out, which portions of 
said answer are more particularly set forth here-
inafter under the grounds of appeal. 

And petitioner appeals from the said order of 
the Chancellor which decrees as aforesaid upon 
the ground that the same is erroneous in the fol-
lowing respects : 

(a) The .court below erred in striking out that 
portion of paragraph two of the answer to the sec-
ond .count of the Bill of Complaint which recites: 

"But denies that he postponed the lien of 
his mortgage aforesaid to the mortgage de-
scribed in paragraph one of the second 
count" ' 

on the ground that the same is sham. 

( b) The court below erred in striking out that 
portion of the first separate _ defense of the answer 
to the second count of the Bill of Complaint which 
alleges that the lien of the defendant's mortgage 
is superior to complainant's mortgage o,f twenty-
frve hundred ( $2500.00) dollars which is set forth 
in pa1·agraph one of count two of the Bill of Com-
plaint, on the ground that the sam·e. is sham. 

( c) The court be] ow erred in striking on t that 
portion of paragraph one of the second separate 
defense of the answer to the second count of the 
Bill of Complaint ,vhirh recites: 

"And this defendant says that the mort-
gage described in the first pai·agraph of the 
second count of the Bill of .Complaint is 
not the sai<l. mortgage'' 
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Petit ,ioll of Appeal. 

on the ground that the same is sham. 

( d) The cou1·t below erred in triking out par-
agraph two of the second separate defense of the 
an ··wer to the second count of the Bill of Com-
plaint on the g1·ound that the same is frivolous. 
The i;;;aid paragraph reads as follows: 

"This defendant further says that he re-
ceiYed no consideration therefore nor did 
the complainant or anyone on its behalf 
pay any consideration therefore." 

( e) The court belo-w er1·ed in sti-iking out par-
agraph th1·ee of the second separate defense of the 
answer to the :-;econd count of the Bill of Com-
plaint upon the ground that the same is sham. 

20 Petitioner the1·efore prayi;;; that the said order of 
the Chancellor may he ,Yholly reYersed, set aside 
and for nothing holden and that petitione1· may 
haYe such other relief in the premisei;;; as to this 
court sha 11 seem proper. 

30 
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JOSEPI-I ZEMEL, 
Solicitor for and of counsel 

with Appellant. 
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Answer to Petition of Appeal. 

Filed March 22, 1928. 

NE"\V JERSEY OOURT OF ERRORS AND 
APPEALS. 

TRO.J AN BUILDING AND LOAN AS-

SOCIATION) 
Complainant-Appellee, 

vs. 

PIIILlVIAR CONSTRUCTION COR-

PORATION) et als) 
Defendants. 

and 

FRANK MELFI) 
Defendant-Appellant. 

On Appeal 
fron1 the 
Court of 
Chancery. 
Answer to 
Petition 
of Appeal. 

By way of answer to the petition of counsel filed 
by the defendant, Frank Melfi, the appellant, the 
Trojan Building and Loan Association, the appel-
lee, says: 

The appellee, not admitting the truth of all or 

10 

any of the matters in the said petition of appeal 30 
contained for answer thereto nevertheless admits 
that an order was made and entered in the C01ut 
of Chancery of New Jersey, in the aboYe entitled 
cause on February 14, 1928, for the purposes in 
said petition mentioned and as therein set forth, 
hut as to the substance and form of the said order, 
this appe11ee hegR leaYe to 1·efei· the1·eto when the 

40 
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Answer to Petition of Appeal. 

same shall be produced. This appellee is advised 
and 1believes that the said order is agreeable to 
equity; and it prays that the said order may be 
affirmed with costs to be taxed in favor of the ap-
pellees. 

SAMUEL H. NELSON) 

NELSON & OFFEN, 
1Solicitors for Appellees. 

Of Counsel with Appellee. 

New Jersey Court of Errors and Appeals 

TROJAN BUILDING AND LOAN AS-
SOCIATION) 

Complainant-Appellee, 

vs. 

PHILMAR CONSTRUCTION CORPOR-

PORATION) et als) 
I 

Defendants, 

and 

FRANK MELFI) 
Defendant-Appellant. 

On Appeal 
from the 
Court of 
Chancery. 

BRIEF OF DEFENDANT-APPELLANT. 

Statement. 

This is an appeal from a decree 1n Chancery 
striking out parts of an answer in a foreclosure 
suit advised by the Honorable John H. Backes, 
Vice.,Chancellor. The action is brought in two 
counts to foreclose two mortgages. The first count 
concerns a mortgage of :five thousand (,$5,000.00) 
dollars, the priority of which is not disputed by 
the appellant, and the said mortgage does not form 
any part of the subject matter of this appeal. 

The second count concerns a mortgage of twen-
ty-five hundred ( $2500.00) dollars and it is this 
mortgage over which the appellant asserts prior-
ity. 
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Facts. 

Pl'io1· to the execution and delivery of the mort-
gage described in the second count of the Bill of 
Complaint, he1·eafter referred to as "the second 
mortgage" the defendant-appellant Melfi ,,~as the 
mYner of a mortgage on the same premises in the 
r-mm of one thousand ($1,000.00) dollars, ( Case, 
page 10, line 26) . On November 8th, 1926, the 
owne1· of the premises executed the second bond 
and mo1·tgage to the complainant, which mortgage 
was acknowledged the same date and recorded No-
Yem be1· 9th, 1926, ( C\u;e, page 36, line 11). On 
Xovember 24, 1926, the defendant-appellant Melfi 
signed an agreement to the effect that his mort-
gage "is and shall continue to be subject and su-
bordinate in lien to the lien of said mortgage of 
twenty-fiye hundred ( $2500.) dollars about to be 
giYen,'' ( Case, page 40, lines 1'5-3,5). Melfi receiv-
ed no rn oney conside1·a tion for signing this instru-
ment, ( (1.-u;e, page 43, line 22). The mortgage re-
ferred to had already been executed, delivered and 
1·eco1·ded, (1Case, page 23, line 9). Although the 
$2500.00 had not yet been paid to the mortgagee, 
the loan had already been granted, ( Case, page 
23, line 9), and the rno1·tgagor was considered to 
be indebted to the complainant-respondent, ( Bill 
of Complaint, Case, page 8, line 30). 

The defendant Melfi set up in his answer that 
he had 1·eceived no consideration for the making 
of the i.nl:lh·ument purporting to be a postponement 
of mo1·tgage; that the complainant had parted with 
no consideration therefor and that therefore the 
instrument h; invalid as lacking consideration. The 
learned Vice-Chancellor struck out these parts of 
the appellant's answer. 
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POINT ONE. 

Under this point will be considered: 

Ground "A". Namely, that the court below 
erred in striking out that portion of paragraph 
two of the answer to the second count of the Bill 
of Complaint which recites: 

"But denies that he postponed the lien 
of his mortgage aforesaid to the mortgage 
described in paragraph one of the second 
count," 

on the ground that the same is shan1. 

Ground "B>'. Namely, that the court below 
erred in striking out that portion of the first sep-
arate defense of the answer to the second count of 
the Bill of Complaint which alleges that the lien 
of the defendant's mortgage is superior to com-
plainant's mortgage of twenty-five hundred 
( $2500.00) dollars which is set forth in paragraph 
one of count two of the Bill of Complaint, on the 
ground that the same is sham. 

Ground "E". an1ely, that the court below 
erred in striking out paragraph three of the second 
separate defense of the answer to the second count 
of the Bill of Complaint upon the ground that the 
same is sham. · The said paragraph reads as fol-
lows: 

"This defendant will further set up that 
the said instrument was executed without 
consideration and that the complainant did 
not rely thereon in any respect and that 
this defendant's mortgage is prior in lien 
to the said mortgage set forth in the first 
and second paragraphs of the second count 
of the Bill of Complaint." 
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I. A defense should not be struck out where 
anythin~ is alleged under oath which, if proved 
at the trial by the proper weight of evidence 
would entitle the defendant to judgment. Th~ 
appellant urges that sufficient facts are shown in 
the various pleadings and affidavits to prove that 
the instrument in question lacks consideration. 

1. The alleged postpoi;iement (hereafter called 
the instrument) is in the fo1·m of an agreement. 
It 1·eads that the party of the first part covenants 
and agrees etc, ( Case, page 40, lines 15-35). In 
order fo1· this agreement to be binding it must be 
r-mpported lJy a -valualJle consideration. 

G1·aham -vs. Spence, 71 N. J. E. 183. 
Tulane Y8. 1Clifton, 47 N. J. E. 351. 

~- No consideration for the postponement was 
pleaded and the only eYidence befo1·e the court of 
ronr-;ide1·.-1-tion was contained in affida-vits used on 
the motion. An answer should not 1.)e struck out 
on the strength of facts deYeloped for the first time 
on the headng of the motion. 

Smith YS. Hopping, 88 Law 195. 

The impropriety in doing so is clearly ilustrated 
in the case at Bar. If the fact of consideration 
had been propei-ly pleaded this defendant would 
haYe lJ~en entitled to at least hYenty-fiye days to 
as ce1·ta1n the truth of all the facts concernino · con-
sideration and to plead a denial of the fac~s al-
leged to constitute the consideration. When the 
matter is 1·aised for the first time on motion the 
defendant has only fiye days to as certain the fact 
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and has no opportunity of pleading a denial or 
failure of the consideration. While it is true that 
no motion was made to strike out the Bill o.f Coin-
plaint on the ground that it failed to set forth a 
consideration for the postponement, nevertheless 
this does not excuse the complainant for failure to 
plead facts sufficient to show that the alleged post-
ponement is founded on a valuable consideration. 
In other words, the declaration or Bill of Com-
plaint 1nust set forth all the elements of a cause 
of action, and its failure to do so is not cured by 
the defendant's not objecting thereto. 

3. In the case of Carter Lumber Co. YS. Shupe, 
101 Law, 349, this Court held that a defendant is 
not required to deny what has not been asserte~ 

And it is elementary law that where a cause of ac-
tion is based upon a contract, the consideration 
must be pleaded and proved. 

I I . The alleged postponement is invalid be-
cause not supported by a valuable consideration. 
Neither the Bill of Complaint nor the affidavits 
nor the alleged postponement itself sets forth or 
proves such a consideration therefor as is neces-
sary to support its validity. 

1. Consideration may be defined as the doing 
of something which one is not legally obliged to 
do or the forbearance from doing what one has a 
legal right to do at the request of the promisor. 

Obviously a past consideration will not support 
a contract. In order for the instrument to be 
binding it must haYe all the requisites of a bind-
ing contract, and among other requisites are offer 
and acceptance and a meeting of the minds. 
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9 ...... The instrument itself sets forth as its con-
sidera tion the making of the loan, the acceptance 
of the bond and mo1·tgage and the payment of one 
dollar. The doll::n was not paid, (Case, page 43, 
line 22). The bond and n10rtgage had already 
heen accepted on Nove1nber 9th, so that the ac-
ceptance of the bond and mortgage would at best 
he pa~t considei·ation. Although the n10ney had 
not been actually paid over, the loan had already 
been made, ( Case, page 23, lines 9-lG), and the 
complainant haYing accepted the bond and mort-
gage from the mortgagor was under a legal duty 
to pay ove1· the twenty-five hundred ( $2500.00) 
dollars. It requil-es no citation of authority to 
sho-,,-that doing what one is already legally oblig-
ed to do does not constitute Yaluable considera-
tion. 

3. The learned Vice-Chancellor seems to haYe 
taken the Yie,Y that the complainant's having paid 
out the money after the instrument in question 
,Yas deliYered, constitutes a Yaluable considera-
tion. An examination of the instrument in ques-
tion, howeve1·, indicates that payment of the mon-
ey was not regarded by the parties to the instru-
ment as a consideration. In other words, nothing 
is conside1·ation which is not regarded as consid-
eration by the parties, and the mere fact that the 
promissor suffers a legal detriment or does some-
thing he is not obliged to do in reliance upon the 
promise does not constitute a consideration for the 
p1·ornise where that act was not regarded as con-
~i.de1·a tion by the parties. 

4. In the case of Fire Insurance Association 
Ys. \Vickham, 1.Jl United States 564, a Yessel had 
been lost together \\ith its cargo. There was no 
dispute as to the amount of insurance due upon 
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the one, but there was a dispute as to the liability 
for the other. The insurer paid the amount due 
on one fiye days after proof of loss was furnished, 
although it was not required to pay until sixty 
days had elapsed and upon payment obtained from 
the owner of the Yessel a receipt in full. The Ya-
lidity of the receipt was subsequently attacked and 
:ur. Justice B1·own, speaking for the United States 
Rupreme Court says, at page 1579: 

"But assuming that the receipts upon 
their faces show a complete settlement of 
the entire claim for one-half the total 
amount, what was the consideration for the 
1·elease of the other half? The only one 
that is put forward for that purpose is that 
payment was made five days after proofs of 
loss ·were furnished, or fifty-five days before 
anything was actually due by the te1·ms of 
the policy. That pre-payment of part of a 
claim may be a good consideration for the 
release of the residue is not disputed; but 
it is subject to the qualification that noth-
ing can be treated as a consideration that 
is not intended as such by the parties. Thus 
in Philpot YS. Gruninger, 14 Wall. 570, 577, 
it is stated that "nothing is consideration 
that is not regarded as such by both par-
tieR. '' '1.10 constitute a Ya lid agreement 
there must be a meeting of minds upon 
eYery feature and element of such agree-
rn ent of which the consideration is one. The 
mere presence of some in cident to a con-
tract which might, under certain circum-
stances, be upheld as a consideration for a 
promise, does not necessarily make it the 
ron:-;ide1·ation for the promise in that con-
tract. To give it that effect it must han") 
been offe1·ed 1by one party and accepted by 
the other as one element of the contract. 
In Kilpatrick Ys. :Muirhead, lG Penn. Rt. 
117, 12G, it was said that "con. ideration , 
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like eYery other part of a contract, 11111st 
be the result of agreement. The parties 
must understand and be influenced to the 
pai·ticular action by something of value or 
convenience and inconvenience recognized 
by all of them as the moving cause . That 
which is a mere fortuitous result flo-wing 
accidentally from an arr·angement, but in 
no deg1·ee prompting the actors to it, is not 
to he esteemed a legal consideration." 

In the case of Ellis YS. ,Clark, 110 Mass . 389, 
the plaintiff was the owner of a certain lot upon , 
which "'IY,ere g1·owing a numbe1· of trees . He en-
te1·ed into an 01·al m-rangement with a third party 
to sell him the tree:.; at a certain price. Under the 
lawH of the Rtate of :.Massachusetts such an agree-
ment, in order to be Yalid, mu:-it ,be in writing. 
'rhe said third party commenced to go upon the 
land preparato1·y to removing the trees and was 
stopped by . the plaintiff, who insisted that before 
he would permit the third pai·ty to remoYe the 
trees the third party would haYe to produce a 
promissory note for the price of the trees, endors-
ed by the defendant. The proofs fu1·ther sho"'IYed 
that the third party called upon the defendant and 
1·equested him to sign the note. 'l,here "'!Vas notes-
timony that the thil-d party had explained to the 
defendant that his signature on the note was re-
quired in order· to be permitted to remove the 
trees. On this state of facts the Lower Court 
non-suited the plaintiff and on appeal the Massa-
chusetts Supreme Court upheld the Lower Court 
on the ground that the defendant not havinO' con-

. b 
s1de1·ed or been informed that hi signature was 
necessai·y for the remoYal of the trees, the permis-
sion to remove the trees "'!Vas no consideration for 
the defendant 's signature to the note. 

lfr. Justice Gray, speaking for the Court, say , : 
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"The defendant, as the jury were rightly 
instructed, having put his name on the note 
after it had been delivered to the plaintiff, 
and not as part of the original contract, 
could not be held liable without proof of 
some new and independent consideration. 
That consideration need not be a benefit to 
the defendant. Any loss or disadvantage 
to the plaintiff, by giving up some right 
against a third person, or agreeing to a ban-
don ordelay enforcing some right against 
·him, would be sufficient. But the consider-
ation or motive of the promise must be 
known to the promisor. The minds of the 
parties must meet and agree upon the 
terms of the ·whole contract, including the 
promise on the one side and the considera-
tion for it on the other. An agreement be-
tween the plaintiff and Paul, ·by which the 
former agreed to forbear to sue the latter, 
"\Yould not be a consideration for the de-
fendant's promise, if not made at his re-
quest or communicated to him at or before 
the time of the making of his promise ." 

5. A consideration of these cases leads to the 
conclusion that the consideration invoked to sup-
port a contract must be that contemplated by the 
offer and acceptance and that consideration does 
not dispense with offer and acceptance. Apply-
ing this proposition to the case at ·bar the paying 
out of the money was not regarded by any of the 
parties as the consideration for the alleged post-
ponement and this was the only act which the 
complainant did after receiving the instrument in 
question . 
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POINT TWO. 

Under this point will be considered: 

G1·ound "D" namely: That the Court below 
e1·1·ed in st1·iking out paragraph two of the s,econd 
sepai·,J te defense of the second count of the Bill 
of Complaint on the ground that the same was 
friYolous. The said paragraph reads as follows: 
'·'J.1his defendant further says that h,e received no 
conside1·ation the1·efor nor did the complainant 
1101· anyone on it:-; behalf pay any consideration 
thei·efo1·." 

I. Even if we assume that all the facts as al-
. leged in all the pleadings and affidavits establish 

a valuable consideration, nevertheless there is 
also established by the same pleadings and affi-
davits such a substantial lack or failure of consid-
eration as invalidates the appellant's promise to 
subordinate his mortgage. 

1. One of the affidavits on behalf of the appel-
lee ,·,ets up that the loan was made to the mortga-
goi-s on condition that the appellant ·would ,•ubor-
dinate his mo1·tgage, ( Case, page 35, line 35). The 
mo1·tgage itself contains no such statement, nor is 
this statement contained in the alleged postpone-
ment. ... \.pparently this is an attempt to set fo1-th 
a Yaluable consideration on the theory that a pro-
mise may be binding where executed in pursuance 
of a p1·eYious understanding. This principle is il-
lusti-atecl in the case of Faust vs. Rodelheim, 77 
X. J. Law, 7 JO, where the defendant had agreed 
to become surety on a lease and then after the 
lem;e was made, signed an agreement as surety. 

11 

That case, however, is different from the case at 
Bar in that in that case there was a previous 
promise on the part of the defendant to become 
surety and there was the further element in that 
case that the lease was not delivered until after 
the defendant had signed the agreement as su1·e-
ty. In the case at Bar, however, there was no 
such previous understanding with the appellant 
that he would sign the instrument, and we have 
the fu1·ther -element that in the case at Bar the 
bond and mortgage were already deliYered before 
the alleged postponement was signed. 

2. Further, the Bill of 1Complaint itself sets 
forth that the loan was granted on ovember 8th, 
1926, ('Case, page 23, lines 9-17) , and one of the 
affidavits on ·behalf of the complainant sets forth 
that the money was paid on a different date 
(later) , ( Case, page 37, line 12) , so that there is 
a conflict in the testimony as to when the loan 
,Yas made and this conflict furnishes sufficient evi-
dence to sustain the appellant's answer of lack of 
consideration. 

:3. But if we assume that the paying oYer of 
the money constitutes a consideration, neverthe-
less there has been such a substantial failure of 
the conside .ration as to render the instrunient un-
enforcible as against the appellant. Obviously 
the most important consideration as aJleged for 
the execution of the postponement is the induce-
ment to the acceptance of the bond and mortgage. 
If the bond and mortgage had already been accept-
ed this consideration fails, and appellant respect-
fully urges and argues as a matter of law that the 
agreement to subordinate the mortgage and the 
agreement on the part of the complainant to ac-
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cept the second mortgage are mutual, dependent 
coYenants or considerations and upon the failure 
of a materiai mutual dependent covenant or con-
sideration on the part of the promisee, the prom-
isor is 1·eleased or di scharged from his promise. 

This has been the rule ever since the case of 
Boone YS. Eyre, I H. Bl. 273. Note one. Cited 
in the case of Duke of Rt. Albens vs. Schor. In 
that case Lo1·d Man. :field said: 

"Where mutual covenants go to the whole 
of the consideration on both sides they are 
mutual conditions, the one precedent to the 
other; but ,Yhere they go to a part, where 
a breach may tbe paid for in damages ·, there 
the defendant has a re1nedy on his coven-
ant and sha 11 not plead it as a condition 
precedent." 

In the case at Bar it ,Yould be impossible for 
the appellant to haYe a remedy for the breach of 
the coYenant to accept the bond and mortgage, nor 
could he he paid for its breach in damages . This 
roYenant, therefore is, in accordance with this 
n11e, a mutual condition. 

Of course at the time the alleged postponement 
"Tas rna<l.e its performance was impossible on the 
pai·t of the complainant, as it had already accept-
ed the serond mortgage. 

4. Appellant urges and argues as a matter of 
law that where the consideration is impossible, it 
is no consideration and will not support an agree-
ment and that a promise to do that which it is 
legally impossible for the promisor to do will not 
constitute a consideration. 

5. The learned Vice ~Chancellor, in his rather 
brief, but ,v.e.ll written opinion, in discussing the 
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contention that the acceptance of the second 
mortgage did not -constitue a consideration for the 
alleged postponement because the second mortgage 
was accepted 1before the alleged postponement was 
deliYered, says : 

"The fallacy of this is too o bYious for 
serious consideration." 

The appellant, however, respectfully urges and 
argues that if this contention is given serious con-
sideration the only logical conclusion at which we 
can ai-riYe is that the acceptance of the second 
mo1·tgage was past consideration . The mortgage 
was actually delivered before the postponement 
was executed and the complainant, immediately 
upon the acceptance of the mortgage, regarded the 
mo1·tgagors as indebted to it. Certainly if it re-
o·arded the owner as indebted to it on November b 

8th it must haYe been under an obligation to ad-' vance the money . Otherwise there is no theory 
upon whjch the owner could be indebted to it at 
that time. 

6. The learned Yice -Chancellor further says: 

"The complainant's mortgage came into 
validity not by the recording but by the 
payment of the consideration and its obli-
gation to advance the money was condition-
ed upon procuring the postponement of the 
defendant's mortgage." 

Appellant again respectfully urges and argues 
as a matter of law that a n10rtgage comes into be-
ing as a Yalid instrument immediately upon its 
deliYery and that upon the acceptance of the 1nort-
gage by the n10rtgagee there is an obligation on 
the part of the mortgagee to advance the money, 
particularly when there is nothing said about the 
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condition in the mortgage itself. To follow the 
reasoning of the learned Vice-Chancellor to its 
logical conclusion -would be to hold that a mort-
gage is a nullity until the consideration is paid. 
Of cou1•s,e recording a nullity would not ·be con-
RtructiYe notice and following this reasoning fur-
ther, a n1ortgage to secure future advances, al-
though imn1ediately 1·ecorded, would not be con-
Rtructive notice before the consid ·eration was act-
ually adYanced. That this is not the law is too 
elementary to 1·equire citation. 

The appellant therefor respectfully submits that 
the alleged postponement is invalid because un-
Rupported by consideration; that even if we as-
sume that consideration is alleged there was am -
ple proof rebutting it and further, that it is im-
proper to strike out an answer on facts developed 
for the first time on hearing of the motion to 
sh·ike out and for these reasons that the. learned 
Yice~Chancellor erred in striking out the parts of 
his answer as hereirubef ore set forth and asks that 
this court, reYerse the de,cree adYised by the learn-
ed Yice~Chancellor. 

JOSEPI-I ZEMEL, 
Solicitor for and of Counsel with 

Defendant-Appellant. 

,TOSEPII ZEMEL) 

Of Counsel. 

Arthur W. CroB!I, Law Printer, 55-57 Lafayette Street, Newa.rk, N. J. 

New Jersey Court of Errors and Appeals 

TROJAN BUILDING AND LoAN 
AssOCIATION, 

Compla.inant-'Appellee, 

vs. 
PHILMAR CONSTRUCTION CORPO-

RATION, et als., 
Defendants, 

and 
FRANK MELFI, 

Defendant-Appellant. 

On Appeal 
from the 
Court of 
Chancery. 

BRIEF OF COMPLAINANT-APPELLEE. 

Statement. 
_This is an appeal from an order, advised by 

Vice-Chancellor Backes, and made and entered 
?n February 14, 1928 (p. 47, State of Case), strik-
ing out parts of the answer filed by the defend-
ant-appellant in a foreclosure suit. Complainant 
is foreclosing a first mortgage of $5,000 and a 
second mortgage of $2,500. The first mortgaO'e 
of $5,000 is not disputed. So much of the d:-
f endant-appellant 's answer as charges that his 
mortgage of $1,000 is prior to complainant's 
second mortgage of $2,500 was stricken out as 
sham and frivolous and it is from that determi-
nation that this appeal is taken. 

Facts. 

Complainant is foreclosing a first and second 
mortgage. The first mortgage of $5 000 is not 
d~sputed. The second mortgage of $2,500 was 
g1.ven November 8, 1926, and duly recorded. At 

• 
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that time there was of record a prior mortgage 
of $1,000 held by the defendant-appellant, who on 
November 24, 1926, executed to complainant an 
instrument postponing the lien of his mortgage 
to that of complainant's second mortgage of 
$2,500, and thereupon the complainant, in reli-
ance upon said postponement, advanced the 
mortgage money to the mortgagors. 

The defendant-appellant filed an answer in 
substance setting up, among other things: (1) 
that he denies that he postponed the lien of 
his mortgage to the lien of complainant's 
second mortgage of $2,500, ( 2) that the lien 
of his mortgage of $1,000 is superior to the lien 
of complainant's second mortgage of $2,500, (3) 
that complainant's mortgage of $2,500 is not the 
mortgage to which he postponed the lien of his 
mortgage, ( 4) that the instrument of post-
ponement was executed without any considera-
tion and that complainant did not rely thereon, 
and ( 5) that he did not receive any considera-
tion for said postponem-ent. Allegations above 
designated as 1, 2, 3 and 4 were stricken out 
as sham and allegation above designated as 5 
was stricken out as frivolous upon motion of 
complainant which was contested. 

It is to be noted that the opinion of Vice-Chan-
cellor Backes (p. 45, State of Case) states that 
complainant's mortgage of $2,500 was given 

ovember 8, 1923, (instead of ovember 8, 1926) 
and that the postponement was made on Novem-
ber 25, 1923, (instead of November 24, 1926). 
These are evidently clerical errors as the parties 
are in accord on the dates. Furthermore, it is 
to be noted that the error in dates does not affect 
the substance or merits of the respective argu-
ment of counsel. It is also to be noted that after 
the said parts of the defendant-appellant's 
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answer were stricken out and the order, from 
which this appeal is taken, was entered, that 
the defendant-appellant consented to have this 
cause referred to a Master to report among other 
things, upon the order and priority ·of the en-
cumbrances, the defendant-appellant reserving, 
nevertheless, his right of appeal from the order 
striking out portions of his answer. The Master 
to whom the said matter was referred filed his 
report, wherein he reported that the complain-
ant's second mortgage of $2,500 was superior 
to defendant-appellant's mortgage of $1,000; 
final decree was entered thereon and a fi. fa. 
issued to the Sheriff of Essex to sell the premises 
in question and the premises are in the process 
of sale at present. 

Argument. 

The stricken portions of the defendant-appel-
lant 's answer allege in substance ( 1) that he 
denies that he postponed the lien of his mortgage 
to the lien of complainant's second mortgage of 
$2,500, (2) that the lien of his mortgage of 
$1,000 is superior to the lien of complainant's 
second mortgage of $2,500, (3) that complain-
ant ;s mortgage of $2,500 is not the mortgage 
to which he postponed the lien of his mortgage, 
( 4) that the instrument of postponement was 
executed without any consideration and that 
complainant did not rely thereon, and ( 5) that 
he did not receive any consideration for said 
postpone1nent. Allegations above-designated as 
1, 2, 3 and 4 were stricken out as sham and al-
.legation above-noted as 5 was stricken out as 
frivolous. 

The allegations contained in the answer and 
above-designated as 1, 2, 3 and 4 raised only 
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issues of fact. On the argument of said motion 
complainant read and filed affidavits establish-
ing by direct and positive proof, among other 
things, the following facts: that the mortgage 
of $2,500 was given to complainant on November 
8, 1926, with the distinct understanding and 
agreement that no money would be advanced by 
the complainant to the mortgagors unless and 
until complainant first received a postponement 
from the defendant-appellant of the lien of his 
mortgage of $1,000, same having been made and 
recorded prior to November 8, 1926, ( see com-
plaintiff's affidavit, p. 35, par. 10, State of Case); 
that thereafter the defendant-appellant executed 
the postponement to complainant in considera -
tion of the payment of the proceeds of the said 
mortgage of $2,500 to the mortgagors; that in 
reliance upon the said postponement of mortgage 
executed and delivered by defendant-appllant, 
complainant paid and advanced $2,500 to the 
n1ortgagors, ( see complainant's affidavit, p. 36, 
par. 11, and p. 37, par. 13, State of Case). The 
instrument of postponement describes the mort-
gages involved with certainty and recites that 
the complainant refuses to make the loan without 
the postponement, (see complainant's affidavit, 
pp. 38-41, State of Case). The defendant-appel-
lant does not deny these facts in his proof; he 
in fact, admits them (pp. 42-44, State of Case). 
I-Iis contention is that complainant's mortgage 
of $2,500 ·was already executed and of record at 
the time that the defendant-appellant executed 
the postponement, and that complainant wa s 
therefore bound to make the loan and that there-
fore there ·was no consideration for the post-
ponement. This contention is inconsist ent with 
the facts above re cited, proved by direct and 
positive proof and und enied. Complainant's said 
mortgage of $2,500 came into validity not lry 
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recor ding but by payment of the consideration 
and its obligation to advance the money was 
<;onditioned upon procuring the postponement of 
the defendant-appeallant's mortgage. The post-
ponement of the defendant-appellant's mortgage 
to complainant's mortgage was the inducement 
to the complainant to make the loan, and parting 
·with the money, relying on the postponement, 
constituted the consideration. 

Tha t the defendant-appellant received no 
money is no defense and was properly stricken 
out as frivolous. It is fundamental that the con-
sider ation for an agreement, promise or con-
veyance may be the payment of money ,to a third 
party or person other than the promisor. Such 
an agreement, promise or conveyance is sup-
porte d by a sufficient and valuable consideration 
where a third person is expressly benefited by . 
such promise, agreement or conveyance. o ci-
tatio ns are necessary on this point. 

The defendant-appellant contends that the said 
port ions of his answer should not have been 
stric ken out because the issue of consideration 
was first presented upon the motion and not 
in the pleadings. Suffice it to say that the de-
fend ant-appe11ant filed an answer and that he 
set up therein lack of consideration for said post-
ponement. The facts developed on the motion to 
stri ke out were presented squarely by the issues 
raise d in the pleadings. Furthermore, assuming 
that th e consideration for the postponement had 
to be pleaded by the complainant, the defendant 
,Yaived any objection to the sufficiency of the bill 
of complaint by filing an answer and raising 
squarely the issue involving the allegation 
omitt ed by the complainant ( see 13 L. R. A. 711 
and ll L. R. A. 398). 

,J.1-;f.CL.re-Jlf2 FPL ,n; 
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Complainant-appellee respectfully' submits that 
the order appealed from should be affirmed. 

NELSON & OFFEN, 
Solicitors for Complainant-Appellee. 

SAMUEL H. NELSON, 
Of Counsel with Complainant-Appellee . 




