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T hi s i s a r e vi e w of a j u d g m e nt e nt e r e d o n a v e r di ct 

dir ect e d f o r t h e pl ai ntiff b y M r. J u sti c e Di x o n.

T h e s uit i s b y t h e wi d o w o f J o h n W. Di mi c k, w h o di e d 

J a n u ar y 2 4t h, 1 9 0 0. T h e p oli c y, w hi c h w a s i s s u e d D e-

c e m b er 4t h, 1 8 9 9, i s s et o ut i n f ull i n t h e d e cl ar ati o n ( p p. 

4  t o 1 6 ). It r e cit e s “ t h e a n s w e r s a n d st at e m e nt s c o n-

t ai n e d i n t h e p ri nt e d a n d w ritt e n a p pli c ati o n of t hi s p ol-

i c y, a s a c o n si d e r ati o n t h e r ef o r, a n d m a k e s s u c h a n s w e r s 

a n d st at e m e nt s w a r r a nti e s, a n d a p a rt o f t h e c o nt r a ct 

( p- 4)- T h e p oli c y i s {i bi d )  m a d e e x p r e s sl y s u bj e ct t o 

t he c o n diti o ns s et f o rt h o n t h e r e v e r s e si d e t h e r e of. T h e 

t hir d c o n diti o n ( p. 5 ) p r o vi d e s, “ I f a n y a n s w e r o r st at e-

me nt i n t h e a p pli c ati o n h e r ei n r ef e r r e d t o i s n ot t r u e 

* * * t hi s p oli c y s h all b e v oi d  * *  a n d t h e

ni nt h c o n diti o n ( p. 7, li n e 1 ) r e a d s:

T h e c o nt r a ct b et w e e n t h e p a rti e s h e r et o i s c o m-
pl et el y s et f o rt h i n t hi s p oli c y a n d t h e a p pli c ati o n 
t h e r ef or t a k e n t o g et h e r, a n d n o n e of it s t e r m s c a n b e 
v ari e d o r m o difi e d, n o r a n y f o rf eit u r e w ai v e d o r 
pr e mi u ms i n a r r e a r s r e c ei v e d e x c e pt b y a g r e e m e nt i n
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w riti n g si g n e d b y eit h e r t h e P r e si d e nt, Vi c e- pr esi-
d e nt, S e c r et a r y o r A ct u a r y, w h o s e a ut h o rit y f or t his 
p u r p o s e will n ot b e d el e g at e d; n o ot h e r p er s o n has or 
will b e gi v e n a ut h o rit y. ”

T h e a p pli c ati o n u p o n w hi c h t hi s p oli c y w a s b as e d was 

off e r e d i n e vi d e n c e ( p. 2 3, li n e 2 5 ). It i s pri nt e d o n 

p a g e s 8 t o 1 6, a n d p r o vi d e s i nt e r ali a ( p. 1 0, li n e 3 2):

“ It i s h e r e b y d e cl a r e d, a g r e e d a n d w arr a nt e d by 
t h e u n d e r si g n e d:

“ T h at t h e a n s w e r s a n d st at e m e nt s c o nt ai n e d i n t he 
f o r e g oi n g a p pli c ati o n a n d t h o s e m a d e t o t h e me dic al 
e x a mi n e r, t o g et h e r wit h t hi s d e cl a r ati o n, s h all be t he 
b a si s a n d b e c o m e p a rt of t h e c o nt r a ct of i ns ur a nce 
wit h t h e M et r o p olit a n Lif e I n s u r a n c e C o m p a n y; t hat 
t h e y a r e f ull a n d t r u e, a n d a r e c o r r e ctl y r e c or d e d, a nd 
t h at n o i nf o r m ati o n o r st at e m e nt n ot c o nt ai n e d i n 
t hi s a p pli c ati o n, a n d i n t h e st at e m e nt s m a d e t o t he 
m e di c al e x a mi n e r, r e c ei v e d o r a c q ui r e d at a n y ti me 
b y a n y p e r s o n, s h all b e bi n di n g u p o n t h e c o mpa ny, 
o r s h all m o dif y o r alt e r t h e d e cl a r ati o n s a n d warr a n-
ti e s m a d e t h e r ei n; t h at t h e p e r s o n s w h o wr ot e i n 
t h e a n s w e r s a n d st at e m e nt s w e r e a n d a r e o ur age nts 
f o r t h e p u r p o s e a n d n ot t h e a g e nt s of t h e c o m pa ny; 
a n d t h at t h e c o m p a n y i s n ot t o b e t a k e n 1 t o b e res p o n-
si bl e f o r it s p r e p a r ati o n o r f o r a n yt hi n g c o nt ai ne d 
t h e r ei n o r o mitt e d t h e r ef r o m; t h at a n y f al s e, i nc or-
r e ct o r u nt r u e a n s w e r, a n y s u p p r e s si o n o r c o nceal-
m e nt of f a ct s i n a n y of t h e a n s w e r s, a n y vi ol ati o n 
of t h e c o v e n a nt s, c o n diti o n s o r r e st ri cti o n s of t he 
p oli c y, a n y n e gl e ct t o p a y t h e pr e mi u m o n or bef ore 
t h e d at e it b e c o m e s d u e, s h all r e n d e r t h e p oli c y null 
a n d v oi d, a n d f o rf eit all p a y m e nt s m a d e t h er e o n.”

It f u rt h e r p r o vi d e s ( p. 1 5, li n e 3 5 ), j u st p r e c e di n g  t he 

si g n at u r e of t h e i n s u r e d:

“ I h e r e b y d e cl a r e t h at t h e a p pli c ati o n t o t h e Met-
r o p olit a n Lif e I n s u r a n c e C o m p a n y f o r a n i ns ur a nce 
o n m y lif e, w a s si g n e d b y m e, a n d t h at I r e n e w a nd 
c o nfi r m m y a g r e e m e nt s t h e r ei n a s t o t h e a ns wers 
gi v e n a b o v e t o t h e m e di c al e x a mi n e r, a n d I here by 
d e cl a r e t h at s ai d a n s w e r s a r e c o r r e ctl y r e c or d e d.’

T hi s a p pli c ati o n f o r c o n v e ni e n c e m a y b e di vi d e d i nt o 

t w o p a rt s.



3

A. The questions and answers as to the life history of 
the applicant (p. 8, line 30, to p. 11, inclusive)— this part 
being signed by both the insured and the beneficiary ; and

B. The statement made to the medical examiner (pp. 
12 to 16), which is signed by the insured alone.

The first part of the application contains the following 
questions and answers (p. 10, line 11) :

e. State amount of insurance you now carry on 
your life, with name of company or association, by 
whom granted and the year of issue. (Enumerate 
each.) None.”

‘‘f. If insured in this company, in ordinary, in-
dustrial or intermediate, give policy numbers. None. 
Is there any other insurance in force on your life? 
None.”

In the second part of the application, the applicant in 
reply to the question, ‘Have you ever had rheumatism ?” 
(p. 12, line 15) replied, “ No.” and in reply to the ques-
tion (p. 14, line 7), “ Have you ever been an inmate of 
any asylum or hospital? If so, when and for what?” he 
replied, “No.”

Condition six of the policy (p. 6, line 18), requires 
proofs of death to be presented to the company as a basis 
of claim, and further provides that such proofs shall be 
evidence of the facts therein stated in behalf of the com-
pany. The proofs of death were offered in evidence (p. 
37, line 30). They are printed on page 64 et seq. On 
page 66, at line 8, that part of the proofs signed by Mrs. 
Dimick contains the following:

Had deceased at any time been an inmate of or 
under treatment at a hospital or asylum? If yes 
state when and where.”

To which the following answer is given:
Yes, two weeks at Englewood Hospital for treat-

ment runaway team.”
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It appears from the evidence of Dr. Curie (see p. 
68, line 28, and p. 69, line 8), that Mr. Dimick had been 
in the Englewood Hospital for a fortnight or more three 
or four years before his death (p. 39, line 11) ; and the 
hospital records (p. 40, line 20) show that the date was 
October 28th, 1893.

On page 66, at line 18, also the part signed by Mrs. 
Dimick, in reply to the inquiry:

“Did deceased carry any other insurance on his 
life? If yes, give name of company, amount, and 
dates of policies. Yes, P. U. Policy in Prudential, 
$219.00.”

This policy in the Prudential company was produced 
(p. 25) and offered in evidence. It is found on page 53.

Notwithstanding the fact that the insured states in the 
application that he has never had rheumatism, the defend-
ant produced and offered in evidence three applications 
for a pension made by Mr. Dimick in 1895 and 1896, and 
printed (pp. 56 to 63), all of which were under his oath. 
An examination, of these applications shows that in the 
first the insured applied for a pension for disability, in 
which he did not state that he was suffering from rheuma-
tism. (See p. 56, line 10.) This application, made No-
vember 30th, 1895, was rejected. The next application, 
sworn to June 20, 1896, gives (p. 59, line 40) rheuma-
tism as a disability, and upon this a pension was allowed. 
On the 22nd of October, 1896, Dimick verified another 
application for an increase of pension, stating rheuma-
tism (p. 62, line 21) as one of his disabilities, entitling 
him to such increase, and the increase was granted.

These applications for pension were undoubtedly com-
petent evidence on the question of fraud, but are not I 
concede substantive proof as against the plaintiff that the 
insured had in fact suffered from rheumatism previous to 
his being insured. The defendant offered further evi-
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dence in connection with the pension papers, which I 
think would have, if admitted, proved the fact, or at least 
been evidence of the fact that the insured had rheuma-
tism. This was rejected, and the ruling thereon consti-
tutes one of the grounds for review.

At the close of the case a verdict was directed for the 
full amount of the policy with interest. The plaintiff, 
against the defendant’s objection, was permitted to show 
by Freedman, the soliciting agent, who procured the pol-
icy in suit, (p. 44,1. 18) that he knew at the time that the 
application was signed by Mr. and Mrs. Dimick that Dim- 
ick was insured in the Prudential. He states, however, 
that that original policy on Dimick’s life had lapsed, and 
that a paid up policy in the Prudential had been substi-
tuted ; that he did not consider that a policy, because Mr. 
Dimick did not pay any premiums thereon. There is no 
evidence that anybody else connected with the defendant 
company knew of the Prudential policy. The learned 
trial judge in directing a verdict thus treats this point:

“Two men cannot agree that black is white and 
make it white. The evidence is that the person who 
wrote this answer and received this application was 
your agent, and that he knew all about the circum-
stances, and although this instrument says he shall 
not be deemed your agent, the fact is that he was 
your agent, just as was the doctor, and you cannot 
enjoy the benefit of an agency and repudiate the bur-
dens; the burdens go with the benefits. If you select 
an agent and pay him to render services for you, you 
cannot force somebody else dealing with him as. your 
agent to bear the burdens of his mistakes and errors ; 
and it is upon that view that I am inclined to say 
that you cannot rely upon this answer here, in view 
of the testimony in this case. Your agent, (for he 
was your agent to receive this application from this 
man) knew all about it, and purposely, with that 
knowledge, and honestly, and on his understanding 
of the situation, wrote the word “none;” and, not-
withstanding the fact that you have said in this in-
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strument that he shall not be your agent, yet he is 
your agent, and no such statement can change his 
position. It is against public policy.

“Your agent, the person who was receiving for you 
this information from Mr. Dimick, thought this paid- 
up policy in the Prudential company, was not such 
a policy as you were inquiring about; he knew ex-
actly what it was, and he believed it was not such a 
policy as was inquired of by you, and accordingly 
he wrote that answer. He was your agent and con-
strued these questions. That seems to me to be the 
mercantile, equitable and reasonable view of the mat-
ter, supported by the decisions of the Court of Ap-
peals of the State of New York, from which we get 
a great deal of our recent commercial law, and I 
think that there is really no question to be submitted 
to the jury/’

So also the learned trial judge permitted the defendant 
to ask Dr. Haring, pp. 41-42, against the defendant’s ob-
jection, whether he was not aware that Dimick had been 
in a hospital, or whether he received an answer from 
Dimick to that inquiry in the application, to which he an-
swered “ No,” and Dr. Haring’s answer was (p. 43, |  9):

“ My impression is that I didn’t ask that question, 
but as I had no knowledge of his ever having been 
in the hospital, I answered it in the negative. He 
was a strong athletic man, and my present impression 
is that I answered that in the negative without asking 
him the question.”

Concerning this, the learned trial judge in directing a 

verdict, stated:

“The same thing is applicable as to your physician. 
He says, T never asked the man about the hospital; I 
knew he was injured.’ He didn’t ask that; he waiv-
ed that question; your agent waived that question. 
He told you ‘No.’ Because your agent makes a 
false representation to you, I don’t see how you are 
going to hold a stranger on that.”
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I.

The view of the trial judge, admitting the 
foregoing evidence as to what the agent, 
or physician, knew, to overcome the posi-
tive statements in the application, and the 
consequent direction of a verdict, were 
erroneous.

This very question has been decided time and again, 
both in the Supreme Court and in this Court, and I re-
spectfully contend that the subject is res ad judicata in this 
State.

In Catoir v. The American Life Co. (1868), 4 Vr., 
487, it was sought to bind an insurance company with the 
receipt of a belated payment of a premium by an agent, 
contrary to the express terms of the policy 5 the claim 
being made in that case that the agent who was entitled 
to receive the money had waived its tardiness, and that 
the company was bound by such waiver. The policy ex-
pressly provided that agents were not authorized to make 
contracts for the company, nor to write upon the policy, 
except his signature, nor to waive forfeitures. The court 
held that where the policy contains an express limitation 
upon the power of agents, they have no legal right to con-
tract with the party as against the company so as to 
change the terms of the policy, or to dispense with the 
performance of any part of the consideration, and that the 
insured was estopped by accepting the policy containing 
such conditions, from setting up powers in the agent in 
opposition to the limitations and conditions therein con-
tained.

The leading case is Dezveet v. Manhattan Ins. Co., 6 
367. Here Chief Justice Beasley considered the 

whole subject, and delivered an opinion which has ever 
since been construed as settling the law in this State. The
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policy there provided that in the event of the building 
which was insured being used for certain specified hazard-
ous purposes, the policy should, for the time being, be 
suspended, and on its being shown that at the time of the 
fire this condition had been violated, it was held no de-
fence that it appeared that the agent of the company who 
procured the policy, was aware of such hazardous use at 
the time the policy was taken out. The opinion discusses 
the authorities in several States, and concludes that the 
written agreement as contained in the policy must be alone 
examined to ascertain the contract, and that to consider 
the knowledge or information the agent may have, as any 
violation of such written terms, would be contrary to legal 

principles.
The next case is Franklin Fire Ins. Co. v. Martin, de-

cided in this court in 1878, 11 Vr., 568. Here the policy 
described the property insured as “occupied as a dwelling 
and boarding house.” It was in fact occupied as a coun-
try tavern, where there was a billiard table. Theproperty 
continued to be thus used until the fire occurred. These 
uses were classified in the conditions of insurance as extra 
hazardous. The trial judge received evidence that the 
agent who procured the insurance at that time inspected 
the premises, and knew the manner in which they were 
then used, and left the question to the jury whether the 
insurance company and the insured had therefore not 
knowingly used the term “boarding house” to describe 
the thing that was insured, holding that if the agent; act-
ing on his own knowledge and making his own survey, un-
dertook to describe the building, it was his description of 
the risk, and if the company accepts it, it agrees that the 
terms used shall describe the risk as it existed. A  full and 
characteristic discussion of all the authorities is made by 
Judge Depue in delivering the opinion of this court, in 
the course of which he refers to the opinion of the Su-
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preme Court of the United States in Insurance Co. v. 
Wilkinson, 13 Wall., 222, and other authorities, which 
permitted evidence of this kind to be introduced, and-con- 
cerning them he says:

“It is manifest that the theory that such parole 
evidence, though it may not be competent to change 
the written contract, may be received for the purpose 
of raising an estoppel in pais, is a mere evasion of 
the rule excluding parole testimony when offered to 
alter a written contract. A  party suing on a contract 
in an action at law, must be conclusively presumed to 
be aware of what the contract contains, and the legal 
effect of his agreement is that its terms shall be com-
plied with. Extrinsic evidence of the kind under 
consideration must entirely fail in its object unless its 
purpose be to show that the contract expressed in the 
written policy was not in reality the contract as 
made. * * * Nor is the reasoning of the learned 
justice who delivered the opinion in Insurance Co. v. 
Wilkinson, {supra), that the admission of such testi-
mony is rendered necessary by the manner in which 
agents are sent over the country by insurance com-
panies and stimulated by them to exertions in effect-
ing insurance— which often leads to a disregard of 
the true principles of insurance, as well as fair deal- 
ing— any more satisfactory. It introduces into the 
administration of the law the novel doctrine that the 
rules which regulate the admission of evidence fluctu-
ate with the character of the agencies parties em-
ploy in transacting business, and upon that foun-
dation establishes an exceptional rule of evidence to 
be applied to an entire class of contracts, whether 
agents ignorant, incompetent, or unscrupulous were 
employed or not. It leaves the whole subject of con-
tracts of insurance at the mercy of a kind of evidence 
which is regarded as too untrustworthy and unre-
liable ever to control contracts in writing. * * * 
A court of law can do nothing but enforce the con-
tract as the parties have made it. The legal rule that 
in courts of law a written contract shall be regarded 
as the sole repository of the intention of the parties, 
and that its terms cannot be changed by parole testi-
mony, is of the utmost importance in a trial of jury 
cases, and can never be departed from without the 
risk of disastrous consequences to1 the rigilts of 
parties.” .
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The opinion quotes with approval, and affirms the opin-
ion in Dewees v. The Ins. Co. (supra), and makes the 
view there enunciated the rule of this court.

The same doctrine is practically adhered to by the Su-
preme Court in Carson v. The Jersey City Ins. Co., 14 
Vr., 300 (1881). See also Bennett v. The St. Paul Fire 
and Marine Ins. Co., 26 Vr., 327 (1893).

Martin v. The Franklin Fire Ins. Co., supra, has set-
tled the law in this court and in New Jersey, and has 
never, as far as I know, been questioned. It, together 
with Dewees v. The Insurance Co., was recently express-
ly reaffirmed in this Court in Ellison v. Gray, 10 Dick. 

581, (1897).

The Supreme Court of the United States, after some 
vaccilation upon this subject, have finally unequivocally 

adopted the view of this court.

In Ins. Co. v. Wilkinson, 13 Wall. 222 (1871), it ap-
peared that the agent who procured the policy had insert-
ed in the application for the insurance a representation of 
the age of the mother of the insured at the time of her 
death, which was untrue, but which the agent himself ob-
tained from a third person and inserted without the as-
sent of the assured, and it was held that such conduct on 
the part of the agent was the act of the company, and not 
of the assured, and although the age was misstated, did 
not invalidate the policy. It is this case that we have 
seen Judge Depue, in Franklin Ins. Co. v. Martin> 

(supra), repudiated.

The subject was again considered in New York life 
Ins. Co. v. Fletcher, 117 U. S. 5 T9  ( I 8̂ 5 )- There an 
agent procuring a policy under instructions from 1S 
company, questioned the insured on subjects material to 
the risk. The assured made answers which, if correctly
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transcribed and transmitted to the company, would have 
probably caused it to decline the risk. The agent, with-
out the knowledge of the applicant, wrote down false 
answers, which were signed by the applicant without 
reading, and by the agent transmitted to the company, 
and the company thereupon assumed the risk. It was 
conditioned in the policy that the answers were a part of 
it, and that no statement to the agent thus transmitted 
should be binding on his principal, and a copy of the an-
swers with these conditions conspicuously printed upon 
it, accompanied by the policy. Held, that the policy was 
void. The court undertakes to distinguish Insurance Co. 
v. Wilkinson, (supra), by the fact that in that case no 
limitation upon the powers of the agent were expresslv 
set out in the application signed by the insured. It says:

“Here the power of the agent was limited, and no-
tice of such limitation given by being embodied in 
the application, which the assured was required to 
make and sign, which, as we have stated, he must be 
presumed to have read. He is therefore bound by 
the statements.”

Concerning the duty of an applicant for insurance in 
such cases, Judge Field in this case says :

“ It was his duty to read the application he signed. 
He knew that upon it the policy would be issued, if 
issued at all. It would introduce great uncertainty 
in all business transactions, if a party making writ-
ten proposals for a contract with representations to 
induce its execution, should be allowed to show, 
after it had been obtained, that he did not know the 
contents of his proposals, and to enforce it notwith-
standing their falsity as to matters essential to its 
obligation and validity. Contracts could not be 
made or business fairly conducted if such a rule 
should prevail; and there is no reason why it should 
be applied merely to contracts of insurance. There 
is nothing in their nature which distinguishes them 
m this particular from others.”
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The whole subject was recently most elaborately recon-

sidered in Northern Assurance Co. v. Grandview Asso-
ciation, 183 U. S. 308 (1901), where Judge'Shiras dis-
cusses all the authorities showing that the English, Can-
adian, Massachusetts, Vermont, Michigan, Connecticut, 
New York, New Jersey, Pennsylvania authorities, and 
most of the decisions of the Circuits Courts of Appeal, 
unite in the doctrine which he says may be briefly stated 

to be:

“That contracts in writing, if in unambiguous 
terms, must be permitted to speak for themselves, 
and cannot by the courts, at the instance of one of 
the parties, be altered or contradicted by parol evi-
dence, unless in case of fraud or mutual mistake of 
facts; that this principle is applicable to cases of in-
surance contracts as fully as to contracts on other 
subjects; that provisions contained in fire insurance 
policies, that such a policy shall be void and of no 
effect if other insurance is placed on the property in 
other companies, without the knowledge and con-
sent of the company, are usual and reasonable; that 
it is reasonable and competent for the parties to 
agree that such knowledge and consent shall be man-
ifested in writing, either by endorsement upon the 
policy or by other writing; that it is competent and 
reasonable for insurance companies to make it mat-
ter of condition in their policies that their agents 
shall not be deemed to have authority to alter or con-
tradict the express terms of the policies as executed 
and delivered; that where fire insurance policies con-
tain provisions whereby agents may, by writing en-
dorsed upon the policy or by writing attached there-
to, express the company’s assent to other insurance, 
such limited grant of authority is the measure of the 
agent’s power in the matter, and where such limita-
tion is expressed in the policy, executed and accept-
ed, the assured is presumed, as matter of law, to be 
aware of such limitation; that insurance companies 
may waive forfeiture caused by non-observance ox 
such conditions; that, where waiver is relied on, t e 
plaintiff must show that the company, with know-
ledge of the facts that occasioned the forfeiture, dis-
pensed with the observance of the condition; tha
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where the waiver relied on is an act of an agent, it 
must be shown either that the agent had express au-
thority from the company to make the waiver, or 
that the company subsequently, with knowledge of 
the facts, ratified the action of the agent.”

It is to be noted that this opinion quotes with approval 
six pages of the opinion in Dewees v. Manhattan Insur-
ance Co. {supra).

To the same effect is Hubbard v. Mutual Reserve 
Fund Life Association, 80 Fed. Rep., 681 (1897); also 
Maier v. Fidelity Mutual Life Association, before Circuit 
Justice Harlan and Circuit Judges Taft and Lurton in the 
Circuit Court of Appeals (1897), 78 Fed. Rep., 566, 
where all the authorities are quoted.

The Massachusetts courts have been consistently in our 
favor upon this subject.

Shawmut Co. v. Stevens, 9 Allen, 332 (1864); Gott- 
hard v. The Insurance Co., 108 Mass. 56 (1871) ; Moni-
tor Ins. Co. v. Butfum, 115 Mass., 343 (1874), where the 
opinion says, in a case of this kind:

“The defendant having thus accepted the policies, 
and held them as contracts binding upon the insur-
ance company, must be taken to hold them accord-
ing to the terms which they express. In the absence 
of fraud, he is conclusively presumed to assent to 
those terms. He cannot be permitted to qualify his 
contract or his relations to the subject matter of it 
by asserting and proving that he never read the writ-
ing and was ignorant of its contents. If he would 
bind the other party, he must be bound himself.”

See also Batchelder v. The Queen Ins. Co., 135 Mass., 
449 ( 1883) ; and Davis v. Aetna Mut. Fire Ins. Co., (N.
H., 1893), 39 Atl. Rep., 902.

In Thomas v. The Commercial Union Co., 37 N. E. 
ReP-, 672, (1894). Morton, J., says :

“The testimony which was offered by the plain-
tiffs of what took place at the issuing of the policv
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for the purpose of showing that the property was 
fully described to the agent, and that the description 
contained in the policy was his description, was 
rightfully excluded. If admitted, it would have 
tended to vary the written contract.”

A  most interesting and learned opinion is found in 
Liverpool etc. Ins. Co. v. Richardson Lumber Co., 69 
Pacif. Rep. 938 (1902) where all the authorities, includ-
ing Dewees v. The Ins. Co., and Martin v. The Franklin 
Ins. Co., are discussed, as well as Ins. Co. v. Building 
Assn., 183 U. S. 308. See also O'Rourke v. John Han-
cock Mutual Life Ins. Co., Sup. Ct. of Rhode Island 
(1902), 50 Atl. Rep. 834; and Leonard v. The State 
Mutual Life Ins. Co., (R. I.) 51 Atl. Rep. 1049 (March 
1902). This opinion says:

“It is also a settled rule in this state that one who 
is only authorized to solicit insurance, is not the 
agent of the company in making the application, and 
that if he takes part in making the application, he is 
in that respect the agent of the applicant, and not of 
the company.”

In Delaware Ins. Co. v. Harris, 64 S. W. Rep. 867, the 
subject was intelligently considered by the Court of Civil 
Appeals of Taxes, and it was held that it was the duty 
of the applicant for insurance to see that the statements 
which the agent writes in his application are correct, and 
not having done so, he cannot claim that the conditions 
are waived, because the agent who took the application 

knew the facts.

The courts of New York have naturally had many op-
portunities to consider the subject. In the early case of 
Plumb v. Cattaraugus Co., 18 N. Y., 302, the company 
was held bound by the representations of the agent in 
procuring insurance in regard to his power and aut'hon y>
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although such representations varied from the written de-
scription of his powers contained in the policy.

This case was repudiated in the opinion of the Supreme 
Court by Chief Justice Beasley, in Dewees v. The Manhat-
tan Ins. Co., {supra), and was also overruled by the New 
York Court of Appeals in Rokrbach v. The Germania 
Fire Ins. Co., 62 N. Y., 47. In that case it appeared that 
plaintiff fully stated all the facts to the agent of the com-
pany authorized to procure and submit applications and 
issue policies transmitted to him, and the statement in the 
application was entered therein by the agent as his con-

clusion from the facts, and was all he deemed material. By 
the policy it was agreed that the agent should be deemed 
the agent of the assured, not of the company under any 
circumstances. It was held that the knowledge of the 
agent was immaterial, and did not avoid the effect of the 
warranty.

The opinion states:

“It is urged by the plaintiff that the errors and 
omissions were those of the defendant, but the plain-
tiff and defendant have in the policy, the contract be-
tween them, expressly agreed that Brand should be 
deemed the agent of the plaintiff and not of the de-
fendant, under any circumstances whatsoever.”

The court then comments on the severity of this clause 
in the policy, and continues :

“But we must take the contracts of the parties as 
we find them, and enforce them as they read. By 
the one before us the plaintiff has so fettered himself 
as to be unable to retain, as the case now stands, the 
real essence of his agreement.”

The contrary view taken was in Van Schoick v. The 
Niagara Fire Ins. Co., 68 N. Y., 434, upon the theory of 
the hardship to assured in permitting the companies to ad-
here to the strict letter of their contracts— a matter which
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Chief Justice Depue, referring specifically to this case in 
Franklin Fire Ins. Co. v. Martin, (supra), says that—

“The remedy is with the Legislature to prescribe 
what conditions only shall be valid, and to compel the 
printing of them in the policy in such a manner as to 
be capable of being read and understood. A  court of 
law can do nothing but enforce the contract as the 
parties have made it.”

Reference can also be made to Wilbur v. The Williams-
burg Ins. Co., 122 N. Y., 439, and Allen v. The Ins. Co., 
123 id., 6.

A  most recent case in New York is Sternaman v. 
Metropolitan Life Ins. Co., 170 N. Y., 13; 62 N. E. Rep., 
763, where an elaborate discussion is had in two opinions, 

the court being divided. The subject under consideration 
was a policy containing the identical clause with that in 
the case at bar, touching the effect of the statements made 
in the application, both to the medical examiner and 
otherwise. This application was divided into two parts, 
one of which was signed by the assured and the benefi-
ciary, and the other by the assured alone, just as in the 
case at bar. In that case the medical examiner of the 
company wrote down the answers to the questions, among 
which were the following:

“ Have you ever had loss of consciousness ? No.
“Any personal injury? No.
“ Name and residence of your usual medical at-

tendant. Dr. Frost, Plymouth Ave.
“ When and for what have his services been re-

quired ? For la grippe.
“ Have you consulted any other physician? And 

if so, when and for what? No.”

The application closed with a similar statement to that 
here under consideration to the effect that the assured re-
newed and confirmed his agreement as to the answers 

given above to  the medical examiner.
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Upon the trial the plaintiff offered to show that the 
assured at the time of the application told the examining 
physician that he had suffered from malaria; that he had 
been attended by a physician on several occasions; that he 
did have sore throat or tonsolitis; that he had once been 
hurt in a fall from his bicycle, and that on several occas-
ions he had suffered from spells resulting in partial loss 
of consciousness, etc., etc., but that the examining physi-
cian replied that none of these matters were of sufficient 
importance to warrant their insertion in the application, 
and he thereupon filled out the application, and it was 
signed by the applicant. The majority of the court (Par-
ker, C. /., and Gray, /., dissenting) differentiated that 
part of the application which is made up of statements to 
the medical examiner, from the portion containing the 
family history, and other pertinent facts ordinarily made 
out by the agent, showing that the company required the 
medical examiner to write down the answers to his part 
of the application ; that they concerned matters largely of 
medical science, and that the company therefore was 
bound by whatever its own physician put in the applica-
tion or refrained from inserting therein. The majority 
opinion says:

“There is a difference in the nature of the work of 
filling out the blank to be signed by the insured, and 
that of filling out the blank furnished for the use of 
the medical examiner. The former is the work of 
the insured, and may be done as well by one person 
as by another. He may do it himself, or appoint an 
agent to do it for him. It is quite different, however, 
with the work of the medical examiner, because that 
requires professional skill and experience and the 
insurer permits it to be done only by its own ap-
pointee. The insured can neither do that work him-
self, nor appoint a physician to do it, because the 
insurer very properly insists upon making the selec-
tion itself. The medical examiner was selected, em-
ployed, and paid by the company. The insured had
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nothing to do with him, except to submit to an ex-
amination by him, as the expert of the company, and 
to answer the questions asked by him in behalf of the 
company. This he was forced to do in order to pro-
cure insurance; for the company required him to 
undergo a medical examination by an examiner 
selected and instructed by itself, before it would act 
upon his application for a policy. He could neither 
refuse to be examined, nor select the examiner, and 
he was not responsible if the latter was negligent or 
unfit for the duty assigned to him. He could not 
direct or control him, but the company could and 
did; for it required him to make the examination, fill 
out part B of the application blank, and report the 
facts with his opinion. The insured made no con-
tract with the examiner, and was under no obliga-
tion to pay him for his services. The company, how-
ever, made a contract with him to do certain work for 
it, and agreed to pay him for the work when done. 
A!s between the examiner and the insured, the rela-
tion of principal and agent did not exist, while, as 
between the examiner and the company, that rela-
tion did exist by operation of law; yet it is claimed 
that, as between the insured and the company, the 
examiner was the agent of the former only, because 
he had so agreed, not with the examiner, but with the 
company itself. Under the circumstances, an agree-
ment that the physician was the agent of the insured 
was iike an agreement that the. company or its presi-
dent was his agent.”

It was therefore held that the action of the trial court 

in overruling the offer was erroneous.

It will be observed that this decision, contrary as it is 
to the law of New Jersey, has no bearing whatever upon 
the evidence of Freedman. On the contrary the case is 
an authority to the effect that the position of the trial 
judge in regard to the position of Freedman, and his pri-
vate information concerning the policy in the Prudential 

Company, was erroneous. Attention, however, is direct-

ed to the powerful dissenting opinion of Chief Justice 

Parker, which claims that the prevailing opinion cannot
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be reconciled with the earlier cases in the same court, in-
cluding Allen v. The German American Ins. Co., 123 N. 
Y., p. 6 {supra).

A somewhat similar distinction is made between the 
statements made to the medical examiner and those con-
tained in the balance of the application in Leonard v. The 
Mutual Life Ins. Co., Sup. Ct. of R. L, 51 Atl. Rep. 1049 
{supra), and the distinction there drawn is that 
upon matters concerning which the medical examiner 
would alone possess knowledge, he represents the com-
pany, but in answers made by him concerning matters of 
fact he represents the insured, and the latter is bound by 
his answers. The particular matter there improperly an-
swered by the medical examiner was as to the existence 
of former insurance, and the court held that as the ques-
tion in no way affected the medical features of the case, 
but was a matter of exact information, the insured was 
bound by the answer made by the medical examiner. Our 
own Supreme Court has refused to make any such distinc-
tion. Glutting v. Metropolitan Life Ins. Co., 21 Vr., 287. 
Finn id. 38 id. 17.

After this elaborate review of all the authorities, we 
think that there can be no doubt that the position of the 
trial court was erroneous. How was this company to be 
made responsible for the absurd conclusion of Freedman 
to the effect that a paid-up policy is not other insurance?

It is interesting to note that the plaintiff herself did con-
sider it other insurance, because, in her proof of loss (p.66, 
line 19), in answer to the inquiry “ Did the deceased carry 
any other insurance on his life? If yes, give name of com-
pany, amount and date of policies,” she replied “Yes. P. 
U- policy in Prudential. $219.” An examination of 
the Prudential contract (p. 53) will show that it is a
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regular policy of insurance, based upon an application, 
and we cannot conclude that the sole object of the ques-
tions in regard to other insurance was to learn whether or 
not the assured was compelled to pay other premiums. 
Suppose he had a paid-up policy on his life for $100,000. 
Wouldn’t that have been material ?

So, too, what right had the trial judge to bind this 
company by the concealment which the mistake of Dr. 
Haring permitted the applicant to be guilty of, as to his 
having been an inmate of the hospital? Assuming the 
New York doctrine would apply to answers made by Dr. 
Haring to medical inquiries, the statement in regard to 
the hospital inmacy were questions of fact and made ma-
terial by the policy, and that they were so understood by 
the plaintiff, appears from her answer in the proof of loss 
on p. 66, line 9, in reply to the question “ Had deceased at 
any time been an inmate of, or under treatment at a hos-
pital or asylum ?” To which she replied “Yes, two 
weeks at Englewood Hospital, for treatment, runaway 

team.”

11.
The judge also erred in refusing to per-

mit Dr. Baldwin to refer to the memoran-
dum to refresh his recollection as to the 
condition of Dimick’s health on the three 
occasions when he was examined for a 
pension.

Reference has already been made to the fact that Dim- 
ick first applied for a pension, not naming rheumatism as 
a disability, and his application was rejected. He subse-
quently applied swearing that he had rheumatism, and 
the pension was granted, and again applied for an in-
crease, setting up rheumatism as a disability, and an in-

creased pension was awarded.
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The defendant produced all the original papers from 
the pension bureau, including the reports of Dr. Baldwin, 
the pension medical examiner, and called Dr. Baldwin to 
prove the fact that at the time he examined Dimick he 
was suffering with rheumatism. Of course Dr. Bald-
win, who has examined over 4,000 applicants for pensions, 
in seven years, had no independent recollection of the con-
dition of Dimick, and could only testify concerning his 
condition by refreshing his recollection from the papers.

These papers included a report signed by Dr. Baldwin 
either on the day or the day after the examination of 
Dimick, describing his condition, which was sent to 
Washington, and from which the pension was either re-
fused or granted. The trial judge cross-examined Dr. 
Baldwin, and his evidence is as follows, p. 33, line 4.

“Q You took notes first, and after that you cop-
ied these notes in some paper, and that paper you 
filed in Washington, and the body of this paper is 
not in your handwriting; you didn’t make it out?

A  No, sir; Dr. Crane is our secretary.
Q He didn’t make them up in your office?
A  He made them up for the most part that day 

in my office, or the next day at his own office, we 
concurring in the report.

Q After they were made out, they were brought 
to you and each one signed it?

A  Usually we were all together when the re-
ports were made.

Q Did you wait and see him write these, or did 
you go and see him write them ?

A In the great majority of instances we had the 
notes which we considered the equivalent.

Q; It was merely a matter of his copying the 
notes ?

A It was a particular matter; there were three 
physicians—  (interrupted ).

Q One made a note of one thing and another a 
note of another thing?

A Dr. Crane was the secretary. Dr. Skinner 
would make notes of one particular case and I of 
another case; we consulted on the case afterwards.
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Then the copy was made from the notes, and then 
we looked over the paper and each one of us signed 
it.

Q The examining physician made the notes on 
the case?

A  And two made notes.
Q O f the same case?
A  Dr. Crane made notes at times.
Q It was immaterial?
A  Immaterial— we all made notes.
Q When the three met on a case?
A  Yes, sir.
Q What are those notes that you speak of?
A  Those notes refer to the examinee’s condition, 

to measurements of his body, and to other require-
ments that were ordered by the United States Gov-
ernment.

Q Do they include statements of everything that 
is on the report of the examining surgeon to the de-
partment ; where are those original notes ?

A  I guess they have been in the waste basket 
years ago— down in the salt meadows.

Q Do they contain everything that was on the 
paper; is this report a copy of the notes or not?

A  It is not a direct copy of the notes.
(P. 35, 1. 29.)

Q (By the Court). Does this report contain 
anything with reference to Mr. Dimick’s physical 
condition that was not indicated by your notes in the 
first instance?

A  Yes; in this way, that we were required to 
examine certain portions of the body and report as 
to whether they were in sound condition or not, no 
matter how healthy the man might be. All that we 
didn’t incorporate in the notes because it was too 
plain. We simply took notes of what we actually 
did find— the joints, the muscles, the ligaments, the 
examination of the urine, examination of the lungs 
and heart and each particular organ, but we didnt 
put everything in the notes because it would take up 
any amount of time. We had them off by heart and 
we simply put in any difference in a direct copy.

Q This is a document drawn partly from your 
notes and partly from recollection?

A  Yes, sir; there are certain stereotyped forms 
that we have to incorporate in every paper.
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The Court. Is there anything here pertinent ex-
cept rheumatism?

Mr. McCarter. No.
Q  The question whether he had rheumatism or 

not— would that be entered on your original notes?
A  Yes; that would be entered on them by all 

means.
Q And this report would only be, with reference 

to that matter, a copy of your notes?
A  We are very careful about that”

The learned judge refused to permit the doctor to look 
at these reports because as he expressed it, they were not 
original notes. We think that he here fell into error.

On this subject of the right to use memoranda other 
than the original ones, for the purpose of refresh one's 
recollection, Greenleaf, Vol. i, Sec. 436, says:

“It does not seem to be necessary that the writing 
should have been made by the witness himself nor 
that it should be an original writing, provided that 
after inspecting it he can speak to the facts from his 
own recollection.”

In Topham v. McGregor, 1 C. & K., 320.

“A  was proved to have wirtten a certain article 
in a newspaper, but «the manuscript was lost and A  
had no recollection of the fact of writing it, it was 
held that the newspaper might be used to refresh h's 
memory, and that he might then be asked whether 
he had any doubt that the fact was as therein 
stated.” 1

Mr. Starkie, 10th Ed., p. 179, thus put it,

“It is not essential that the memorandum should 
have been contemporary with the fact. It seems to 
be sufficient if it had been made by the witness, or by 
another with his privity, at a time when the facts 
were fresh in the recollection of the witness.

“Neither is it necessary that the paper should have 
been written by the witness himself, provided he rec-
ollects having seen it when his memory as to the 
facts was still fresh, and he remembers that he then 
knew the statements to be correct.”



24

And on p. 183, he says :

“ In analogy to the ordinary rules of documentary 
evidence, a copy may be used to refresh the memory 
on proof that the original has been lost.”

So in 4 Phil, on Ev. (Cowen & Hill’s Notes, Part II), 
p. 733, we find—

“ In general, a witness is not allowed, where he 
cannot otherwise recollect the fact, to rely on a mem-
orandum not made by himself.

“ But the rule is not without its exceptions; for 
though the paper be made by another, the witness 
may, by seeing the entry made or examining it at the 
same time, knowing the facts and now remembering 
that he knew and adopted the memorandum, make it 
his own.”

And in 8 Enc. of Pleadings &  Pr., p. 138, it is stated:

“ It is not necessary that the memorandum shall 
have been made by the witness himself, provided 
that after inspecting he can testify from his own 
recollections or remembers having seen it when his 
memory as to the facts was still fresh, and recollects 
that he then knew the statements therein to be 
correct.”

In Horne v. Mackenzie, 6 Clark & Finnelly, 628, a case 
in the House of Lords, it appears that—

A, a surveyor, made a survey or report which he 
furnished to his employers; being afterwards called 
as a witness, he produced a printed copy of this re-
port, on the margin of which he had, two days 
before, to assist him in giving his explanations, made 
a few jottings. The report had been made up from 
his original notes, of which it was in substance, 
though not in words, a transcript.

Held, that he might look at this printed copy of 
the report to refresh his memory.

See also Burton v. Plmnmer, 2 Ad. & E., 341; Reg. V?; 
Langdon, 2 Q. B. Div., 296.

The rule is thus put by Mr. Underhill in his work on 
evidence, at Sec. 338—
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“The writing by which the witness refreshes his 
memory should be contemporaneous with the trans-
actions that are mentioned in it. This is the general 
rule which is supported by a majority of the cases, 
though it is sometimes qualified by the statement that 
the entry need not be precisely contemporaneous if it 
was made before the memory of the person making it 
had become weakened and unreliable by lapse of 
time. In many cases copies made some time after 
the original entry or writing have been permitted to 
be used if the witness could swear of his own knowl-
edge to their accuracy. But a copy cannot be used by 
the witness until the absence of the original is ac-
counted for.”

See also 2 Phil, on Ev., 3 Ed., p. 413.

The distinction between a paper offered as evidence and 
a paper to be used simply to refresh one’s recollection, 
must be kept in mind.

“It is not necessary that the writing thus used to 
refresh the memory, should be admissible in evi-
dence.” 1 Greenleaf, Sec. 436.

“It is sufficient if a man can positively swear that 
he recollected the fact, though he had totally for-
gotten the circumstance before he came into court, 
and if upon looking at any document, he can SO' far 
refresh his memory as to recollect a circumstance, it 
is sufficient, and it makes no difference that the mem-
orandum was written by himself; for it is not the 
memorandum that is-the evidence, but the recollec-
tion of the witness,” Henry v. Lee, 2 Chit. Rep.,
Ï24.

“A  witness may refresh his memory by any book 
or paper, if he can afterwards swear to the fact from 
his own recollection.” Doe v. Perkins, 3 T. R., 749.

“The rule is no doubt well settled in this State that 
a witness, for the purpose of refreshing his memory, 
may use any memorandum made at the time of a 
transaction in regard to which he is called on to tes-
tify, whether made by himself or another, and when 
his memory has been refreshed, he must testify to 
facts of his own knowledge, the memorandum itself 
not being evidence.” Bigelow v. Hall, 91 N. Y., 
145-147-
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“ It is not necessary that the writing should have 
been made by the witness himself. He may use an 
entry made by any one if, after inspecting it, he can 
speak of the facts from his own recollection, It is 
not the writing, but the recollection of the witness 
that is the evidence in the case, and it is not important 
who made the entry, providing it in fact revives or 
refreshes the memory.” Culver v. Scott, &c., Lum-
ber Co., 53 Minn., 360.

See also Morrison v. Chapin, 97 Mass,, 72.

In Huff v. Bennett, 6 N. Y., 337, we find—

“Although the rule is that a witness in general can 
testify only to such facts as are within his own 
knowledge and recollection, yet it is well settled that 
he is permitted to assist his memory by the use of any 
written instrument, memorandum, or entry in a 
book.

“It is not necessary that such writing should have 
been made by the witness himself, or that it should 
be an original writing, provided after inspecting it, 
he can speak to the facts from his own recollection.” 
Quoting several cases.

In Commonwealth v. Ford, 130 Mass., 64, it was held 
that a witness may be allowed for the purpose of refresh-
ing his recollection of what was said at a particular time, 
to look at a printed copy of his own written report of the 
proceeding at that time, although the absence of the writ-
ten report is not accounted for.

In Stevens Digest of Ev. (Chase’s Ed. 1885), at p. 237, 
the rule is stated that a witness may refresh his memory 
by referring to any report made by himself, or by any 
other person, and read by the witness either at the time of 
the transaction, or so soon afterwards that the judge con-
siders it likely that the transaction was at that time fresh 
in his memory.

In Hozmrd v. McDonough, 77 N. Y., 592, the court 
laid down the rule as to the use of memoranda, as follows:

“The law as to the use of memoranda by witnesses
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while testifying, is quite well settled in this State. A  
witness may, for the purpose of refreshing his mem-
ory, use any memorandum, whether made by himself 
or another, written or printed, and when his memory 
has thus been refreshed, he must testify to facts of 
his own knowledge, the memorandum itself not being 
evidence.”

See also Bigelow v. Hall, 91 N. Y., 145.

In Coffin v. Vincent, et al., 12 Cush., 98, it was held 
that

“A  witness may use a memorandum to refresh his 
recollection, although it was not made by himself, if 
he saw the paper wdiile the facts therein stated were 
fresh in his recollection, and he can say that he then 
knew they were correctly stated.”

The court, in the course of its opinion, cited and ap-
proved Henry v. Lee {supra).

So also, in Commonwealth v. Jeffs, 132 Mass. 5, the 
court said:

“A  witness may be allowed to refresh his memory 
by looking at a printed or written paper or memor-
andum, and if he thereby recalls a fact or circum-
stance, he may testify to it. It is not the memor-
andum which is evidence, but the recollection of the 
witness.”

In Meyers v. Weger, 33 Vr. 432, Judge Adams, speak-
ing for this court, and discussing the general subject of 
the admission of evidence said:

“The defendant further assigned for error the ad-
mission of the plaintiff’s books, on the ground that a 
loan of money cannot be so proved. This is the 
rule. It does not appear, however, that any books 
were admitted. One book only, the cash book, was 
produced. So far as the record shows, it was not 
received in evidence. * * * * It does not ap-
pear that the witness was testifying from the book, 
except in reading the entry above quoted. He said, 
in answer to a question from the court, that he was 
using ‘the books’, referring apparently to the cash
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book merely, to refresh his recollection. This was 
permissible.”

In Rumsey v. N. Y. &  N. J. Telephone Co., 20 Vr. 322 
the question was whether entries in the day book made 
from memorandum slips, were admissible in evidence. 
The court held that the entries in the day book were not 
admissible as evidence, but the direct inference from the 
conclusion of the court’s opinion, is that the entries would 
have been admissible to refresh the witness’s recollection.. 

The court said:
“ How far such books were useful as refreshers or 

the memory of the book-keeper as to the contents of 
the slips, is not before us, for the books were not 
used for that purpose.”

See also North Hudson Co. R. R. Co. v. May, 19 Vr. 
401, p. 403, where the court said:

“ He might perhaps, have used the written state-
ment made through his dictation in his presence to 
refresh his memory, but the paper itself was not leg-
al evidence.”

In an article in 23 Central Law Journal 53, the law 

on this subject is thus summed up:

“ From this examination of the authorities, it is 
seen that there are two distinct classes of cases on 
the question under consideration. One, where the 
witness by referring to the memorandum has his 
memory quickened and refreshed thereby, so that he 
is enabled to swear to an actual recollection. All 
authorities concur that if the paper produces this ef-
fect, it may be used. The oath of the witness is the 
primary substantive evidence relied upon.”

See also Riordan v. Guggerty (Iowa), 39 N. W. Rep- 
107; Card v. Foot (Conn.), 15 Atl. Rep. 371.

There is no cast iron rule definitely limiting the time 
within which the memorandum proposed to be used as a 

refresher, must have been made.
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“As to the time when the writing- thus used to re-
store the recollection of facts should have been made, 
no precise rule seems to have been established. It is 
most frequently said that the writing must have been 
made at the time of the fact in question, or recently 
afterwards.” i  Greenleaf on Evidence, Sec. 438.

“A  witness may refresh his memory by reference 
to a memorandum prepared at the time of the occur-
rences therein recited or soon thereafter, while the 
facts were still fresh in his recollection.” 8 Ency. 
PI. &  Pr., 137.

“The general rule is that a witness for the purpose 
of refreshing his memory, may use any memoran-
dum made at or about the time of the transaction in 
regard to which he is called to testify, whether it was 
made by himself or another, provided he testifies 
from his own recollection thus refreshed.” 8 Ency.

PI. &  Pr., 143.

“Where items of an account or claim are numer-
ous, and therefore difficult to be retained in the mem-
ory, the court, at its discretion, may permit a witness 
to refer to memoranda, made a few days after the 
fire, and sworn to be correct, both as to items and 
value.” Wise v. Phoenix Fire Ins. Co., 101 N. Y., 
63 7 -

111.
The learned judge further erred in over-

ruling the defendant’s offer of the appli-
cation of Dimick for the Prudential policy.

The policy itself was offered on p. 26, and is printed 
011 P- 53- If was of course material upon the question of 
other insurance. Examination of the policy will disclose 
that it frequently refers to the application. The applica-
tion therefore became part of the res gestae, and is entire-
ly relevant in connection with the policy upon which it is 
based. Henn v. Metropolitan Life Ins. Co., 38 Vr., 310- 

3 H.
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These considerations inevitably lead to the conclusion 
that the action of the trial judge in directing a verdict for 
the plaintiff for the full amount of the policy, and leaving 
the defendant no opportunity to have the jury consider the 
questions of fraud, let alone the effect of the misstate-
ments, was erroneous, and that a great injustice was 
thereby done.

For this reason, it is respectfully contended that the 
judgment should be reversed.

C O N O V E R  E N G L IS H , 
R O B E R T  H . M cC A R T E R ,

Of Counsel for Defendant.

Newark, N. J . ,  March 2nd, 1903.
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1. Falsity in a certain answer, to wit, “Yes for 
long service in the Civil War.”

2 . Falsity in a certain answer to wit, “None,” in re-
ply to a question, “Is there auy other insurance in 
force on your life?”

3 . Falsity in a certain answer, “None,” in reply to 
a question, “State amount of insurance you now carry

10 on your life, with the name of company or association, 
by whom granted, and the year of issue, (enumerate 
each.)

4 . Falsity in a certain answer “No,” in response to 
the question, “Have you ever had rheumatism?”

5 . Falsity in the answer, “No,” in response to the 
question, “ Have you ever been an inmate of an asy-
lum or hospital; if so, when and for what?”

At the close of the whole case the Trial Justice di-
rected a verdict in favor of the plaintiff for the full 

20 amount of the policy with interest. This judgment 
is brought to this Court on writ of error.

PO IN T I.

There were no disputed facts in the case 
and the Court was obliged to direct 
a verdict either for the plaintiff or de- 

so fendant.
Under these circumstances it wasnepessary for the 

Court to direct a virdict.

Am. Dock 8 Imp. Co. v. Trutees, 12 Stew., 409. 
Montclair v. Dana, 107  U. S., 1 6 2 .

40
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POINT 2.

The defendant made no attempt to prove 
that the insured had ever really had 
rheumatism and offered no evidence 
on that subject, but simply attempted 
to prove that assertions had been l() 
made by the insured on some oc­
casion, years before the issuance of 
the policy, that he had rheumatism.

The evidence offered on this subject was properly 
excluded and will be dealt with under another point.

PO IN T 3. .¿„

The first assignment of error alleged that 
the Court should have non-suited the 
plaintiff.

The ground upon which the motion for non-suit 
was based, was that the plaintiff did not offer in evi-
dence, the “proof of loss,” (p. 22, line 20, etc.)

The filing of the proof of loss was a condition pre-
cedent and the performances of same was admitted 
by the plea filed and therefore it was unnecessary for 
the plaintiff to offer the same. (See Declaration and 
Plea.)

Dimmick vs. Metropolitan Life Ins. Co., 38 
Yr., 3 6 7 .

But whether it was requisite or not is now imma-
terial as the “proof of loss” was admitted in evidence 
on the defendant’s offer. (P. 37 , line 2 5) and marked 
“D 6.” 40



4

N o i nj u r y w a s d o n e t o d ef e n d a nt a n d t h e r ef o r e 
t h e r e i s n o e r r o r.

F r e e m a n v. B a rtl e tt, 1 8  Y r., 3 8 .

Hi b e r ni a I n s u r a n c e C o. v. M e y e r, 1 0  Y r., 4 8 3 .

w  P O I N T 4.

T h e s e c o n d, a s si g n m e n t of e r r o r r el at e s  

t o t h e r ef u s al b y t h e C o u r t t o p er mit 

t h e d ef e n d a nt t o p ut i n e vi d e n c e a n 

a p pli c a ti o n s ai d t o h a v e b e e n si g n e d  

b y t h e i n s u r e d f or a p oli c y of i n s ur ­

a n c e i n t h e P r u d e n ti al Li f e I n s u r ­

a n c e C o m p a n y.
‘2 0

T hi s off e r a n d e x c e pti o n will b e f o u n d o n p. 2 6 , 

li n e 1 0, et c.

T hi s off e r w a s p r o p e rl y e x cl u d e d.

T h e C o u rt p e r mitt e d t h e d ef e n d a nt t o p ut i n e vi-

d e n c e a n all e g e d p oli c y of i n s u r a n c e i s s u e d b y t h e 

s ai d c o m p a n y o n t h e lif e of J o h n W. Di m mi c k, b ut 

r ef u s e d t o p e r mit t h e m t o off e r i n e vi d e n c e t h e a p pli-

c ati o n u p o n w hi c h s ai d p oli c y w a s b a s e d. T h e p ur-

p o s e of t h e off e r of s ai d a p pli c ati o n w a s n ot s h o w n 

H O  n o r st at e d t o t h e C o u rt, b ut t h e c o p y of t h e s a m e will 

b e f o u n d o n p. 5 5 , of t h e c a s e.

It s p e rti n e n c y t o t hi s i n q ui r y a n d r el e v a n c y t o t h e 

•  p oi nt i n i s s u e i s c e rt ai nl y e xt r e m el y o b s c u r e. It i s 

a n a p pli c ati o n si g n e d b y J o h n W. Di m mi c k a n d i s 

si m pl y f o r t h e p u r p o s e of p r o c u ri n g w h at t h e y c all a 

p ai d u p p oli c y o n a l a p s e d p oli c y w hi c h t h e i n s ur e d 

h a d p r e vi o u sl y c a r ri e d. I t c o nt ai n e d n o st at e m e nt s 

w hi c h a r e p e rti n e nt t o a n y of t h e pl e a s fil e d b y t h e 

d ef e n d a nt c o m p a n y, e x c e pt t h e pl e a a s t o w h et h e r or 

-t o n ot t h e r e w a s a n y ot h e r i n s u r a n c e i n f o r c e o n t h e lif e
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df the insured. But the Court admitted in evidence, 
the very policy which was isstied on this applica-
tion and therefore the application, on which it was 
issued, was irrelevant. There certainly was no in-
jury done to the defendant by the exclusion of the 
paper.

Freeman v. Bartlett, supra.

PO IN T 5.

The third assignment of error is a com­
plaint that the J ustice refused to per­
mit a witness to use certain papers 
as memoranda to refresh his memory.

The evidence excluded will be found on page 3 6 . 20 
This testimony was properly excluded. The papers 
were shown to be the papers not made by the wit-
ness and do not come within any of the well known 
rules of evidence and were absolutely inadmissible 
for any purpose whatever. But if they had been ad-
mitted to their full extent they would have shown 
only that the insured had stated to somebody, at 
sometime prior to his application for this policy that 
he had rheumatism. Even if the witness could have 
testified to this fact of his own knowledge and not 80 
simply from some paper made by somebody else the 
evidence would have, been inadmissible.

In the case of Henn vs. Metropolitan Insurance 
Company, this Court, speaking through Mr. Justice 
Fort, regarding alleged conversation between the in-
sured and one Dr. Culver, wherein it was attempted 
to prove that the insured priorto taking out insurance 
had imformed the doctor that he had suffered from 
dizziness, in order to prove that this answer to a 
question in reference thereto, was false, says: 40
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“This testimony was clearly inadmissible. Mr. 
“Joice stated the rule this way, “As a general rule in 
“an action on a policy on the life of one for the bene- 
“ fit of another, the declaration of the insured before 
“or after the insurance are not competent evidence 
“ against the beneficiary unless part of the res gestae” 
citing.

• ° Joice on Insurance, Vol. 4 , Section 3 8 1 9 .

Miller vs. Guardian Life Ius. Co., 1. N. Y. Sup 
Ct., 4 8 8 . ' \

“ When an insured stated in his application for 
“ policy for the benefit of his wife, that he had had no 
“ disease for seven years prior thereto,declarations of 
“ insured, showing this was untrue were inadmissible.

“ Such declarations of the insured party prior to 
“ the insurance are not admissible;” citing:

Harmony vs. Fidelity Ass. 151  Penn. St. 1 7 .

“ Such declarations made after the insurance are 
“equally inadmissible,” citing: Eddington vs. N. J. Ins. 
“ Co., 67 N. Y., 1 8 5 .

“There was no proof of dizziness to go to the jury.”

Henn vs. Metropolitan Life Ins. Co., 38 Vr., 310.

It will thus be seen that not only were the papers 
useless because they do not come within the rule as 

•j o  to memoranda to be used by the witness to refresh 
his memory where the memoranda were made by the 
witness at the time of the transaction or immediately 
afterward and are the original memoranda made; but 
the testimony itself was ificompetent. These papers 
were merely copies of some original memoranda.

(P. 3 3 , 1. 3 , etc.; 1. 2 1 , etc.; p. 3 4 , 1. 1, etc.)
These copies and original were not made by the 

witness, but by Dr. Crane and another and the wit-
ness.

(P. 34  1. 1 , etc.; p. 3 1 , line 3 7 , etc.)4o
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Nor were they made in the presence of the witnesse 
so far as he knows.

(P. 3 3 , 1. 9 , etc.; p. 3 4 , 1. 1 , etc,)

Nor are they full or direct copies of the original 
memoranda.

(P. 3 4 , 1. 2 6 , etc.; p. 36 1. 3 , etc.)

Nor would they have assisted the witness in recol- 
lecting any examination or any statements made by 
the insured.

He states that he has no recollection of any special 
occurrence at the time these were signed, (3 2 , 1. 3 , etc.) 
and has no recollection of Dimmick whatever, (p. 3 2 , 
1. 5 , etc.; p. 3 2 , 1. 20 , etc.) that he could not remember 
anything about the examination or any conversation 
with him (p. 3 2 ) and that it would be impossible to 
recollect what was the trouble with Dimmick, (p. 3 6 , 
line 3 1 , etc.)

Nor does this witness state that they would help 
his recollection in any particular and itisquite appar-
ent that they could not.

They were inadmissible on every ground.

POINT 6.

The fourth and fifth assignments of error ?? 
are without force.

The question permitted and complained of in the 
fourth assignment of error will be found on page 4 2 , 
line 5 .

The question permitted and complained of in the 
fifth assignment of error will be found on page 4 4 , 
line 21.

These questions were objected to by the defendant, 
but no grounds of objection were stated. 40
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I n o r d e r t h at a n o bj e cti o n t o a q u e sti o n 

a v ail a bl e o n e r r o r, t b e g r o u n d s of o bj e cti o n 

st at e d.
M o o n e y v s. P e c k, 2 0  V r., 2 8 2 .

s h all b e 

m u st b e'

l 0 P O I N T  7.

T h e C o u r t p r o p erl y di r e ct e d a v e r di ct i n  

f a v o r of t h e pl ai n tiff f or t h e f ull a m o u nt 

of t h e p oli c y wit h i nt er e st.

T h e r e b ei n g n o di s p ut e d q u e sti o n s of f a ct, it w as 

n e c e s s a r y f o r t h e C o u rt t o d e al wit h t h e c a s e wit h o ut 

t h e i nt e r v e nti o n of t h e j u r y.

W h et h e r t h e C o u rt w a s c o r r e ct o r n ot i n it s di r e c- 

2 0 ti o n, will d e p e n d u p o n t h e s ol uti o n of c e rt ai n pr o p o-

siti o n s, w hi c h a r e p r e s e nt e d t o t hi s C o u rt f o r d e ci si o n.

O n e p r o p o siti o n i s w h et h e r o r n ot a c o m-

p a n y w h o e m pl o y s a n a g e n t t o c a r r y o n it s  

b u si n e s s, c a n b y c o nt r a ct sti p ul at e wit h t hi r d  

p a rti e s, t h at t h e a g e n t w h o m it e m pl o y s, i s  

n ot i t s a g e nt.

3 0   T h e C o u rt of A p p e al s i n N e w Y o r k h a s d e ci d e d 

t hi s q u e sti o n a d v e r s el y t o t h e c o nt e nti o n of t h e d e-

f e n d a nt, t h e pl ai ntiff i n e r r o r. I n t h e c a s e of St e r n a- 

m a u v s. M et r o p olit a n Lif e I n s u r a n c e C o m p a n y, t h e 

C o u rt s ai d, “ T h e p o w e r t o c o nt r a ct i s n ot u nli mit e d, 

t h at w hil e a s a g e n e r al r ul e t h e r e i s t h e ut m o st f r e e-

d o m of a cti o n i n t hi s r e g a r d, s o m e r e st ri cti o n s ar e 

pl a c e d u p o n t h e ri g ht b y l e gi sl ati o n, b y p u bli c 

p oli c y a n d b y t h e n at u r e of t hi n g s. P a rti e s c a n n ot 

i n t h e s a m e i n st r u m e nt a g r e e t h at a t hi n g e xi st s a n d 

■ H* t h at it d o e s n ot e xi st, o r p r o vi d e I b at o n e i s t h e a g e nt
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of the other and with reference to the same subject 
that there is no relation of agency between them. 
They cannot bind themselves by agreeing that a loan 
in fact void for usury is not usurious, or that a co-
partnership which actually exists between them, does 
not exist.

They cannot by agreement change the laws of na-
ture or logic or create relations physical, legal, or 10 
moral, which cannot be created. In other words they 
cnuuot accomplish the impossible by contract.”

Steruaman vs. Metropolitan Life Ins. Co., 170
N. Y. Rep., 1 3 .

If this decision of the Court of Appeals of New York 
is sound then the case at bar is disposed of.

The evidence shows that the answer “ no” in reply 
to the question “ is there any other insurance in force 
on your life,” the falsity of which is complained of in 20 
the second part of the defendant’s special plea, (p.
18) was put in by the agent of the company, with full 
knowledge of the existence of the alleged policy of in-
surance of the Prudential Life Ins. Company, and was 
not the answer made bv the insured, but was written 
in by the agent of the company, upon his notion that 
the policy was not contemplated in the question.”
Ŝ e evidence o f Harry Freedman, (P. 4 4 , 4 5 , 4 6 , 4 7 .)

The answer “ No,” the falsity of which is com-
plained of in the fourth division of the defendant’s 80 
plea, in reply to the question, “ have you ever been an 
inmate of an asylum or hospital, if so when and for 
what?” was written in by the medical examiner, an 
agent of the company,without ever having been asked 
the insured and was not the answer made by the in-
sured. (See testimony of John Herring, p. 2 4 , line 
15, etc.; p. 4 3 , line 8; and p. 2 4 , line 8, etc.

The alleged falsity of the answer “ Yes for long 
service in the Civil War” to the question “have you 
ever been a pensioner or is an application for a pen- 40
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10

sion pending or contemplated.” (If granted, state in 
exact language of pension papers,”) was not answered 
by the insured according to the copy of the applica-
tion as furnished to him by the company, endorsed on 
the policy (see exhibit P. 1 .)

The defendant has not printed a copy of P. 1, but 
the copy of same, appears in the case as annexed to or 
made part of the declaration and this question, not 
answered, appears in the printed case on p. 9 , line 19, 
etc., and I also produce the original policy in Court, 
showing that this question was not answered.

In the pgoof-uf 'loss , there was an answer to this 
question written in by some person for the company 
at some time as follows: “Yes, for long service in the 
Civil War.” It was contended by the plaintiff at the 
trial and it is contended now.

20 1 . That inasmuch as the copy of application an-
nexed to the policy was furnished to the insured by 
the company and represented by it to be a true copy 
of the application, it is the application referred to in 
the contract and the company cannot produce an ap-
plication differing from that, the copy of which they 
annexed to their policy and declared to the insured 
to be the copy of the application.

2 . That whether or not the answer, as stated, was 
made by the insured, it is not an answer to the ques- 

30 tiou contained in the application, because the com-
pany knew that there was no act of Congress that 
would authorize the granting of a pension for “long 
service iu the Civil War.” That both parties to the 

-. contract must be presumed to have known the law, 
and that it was.clear to the defendant that Mr. Dim- 
micli was not stating the cause but the occasion for 
the pension. Likewise that it was impossible that 
the defendant could have supposed that the answer 
was in the exact language of the pension papers. 

40 Therefore, they either waived the answer to the ques-
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tion, or if a full answer were required, it should have 
been demanded.

See the opinion of Mr. Justice Collins in the case of

Dimmick vs. Metropolitan Life Ins. Co., 38 

Vr., 3 6 7 .

In the case of an omission to answer, or of an im-
perfect answer to a direct question by an applicant 
taking insurance, the issuance of a policy is a waiver 
of answer or of imperfection therein.

Phoenix Life Ins. Co. vs. Raddin, 120  U. S., 
1 8 3 ; Carson vs. Jersey City Ins. Co., 14 
Yroom, 3 0 0 ; affirmed in 15  Vroom, 2 1 0 .

Likewise in regard to the answer “none” in re-
sponse to the question, “is there any other insurance 
in force on your life?”

By an examination of Exhibit PI, it will be seen 
that in the “ copy of the application,” referred to in this 
policy, the question appears as follows:

F. If insured in this Company, in 
Ordinary, Industrial or Intermediate, 
give Policy Numbers. None.

Is there any other Insurance in 
force 'on your life?

In this bracket there are unquestionably two sepa-
rate and distiuct questions. The first of which is 
the subdivision F, and is auswered “None.” That 
question refers only to insurance in this company, 
namely the Metropolitan Life Insurance Co.

The second branch of the question is not answered.
But if the answer “None” refers to both branches 

of the question, then I submit that it is a true answer, 
because the second branch of the question is obscure

10

20

30

40
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in its meaning and it must be interpreted most strict-
ly against the insurer.

The first branch of the question refers in terms to 
three kinds of insurance, to wit, Ordinary, Industrial 
or Intermediate in this Company. The second branch 
of the question refers to any kind of insurance, (in 
this company) other than Ordinary, Industrial or In-

in termediate; it might be to Straight Life or Endow-
ment or Tontine or several other kinds of insurance 
that the company writes.

If they are two distinct questions, one referring to 
any insurance in any other company than the insurer, 
then the second question has not been answered, and 
it is no breach of warranty so far as the answer is 
concerned.

The answer, “None,”  recorded in  reply to 
ye the question, “State amount of Insurance you 

now carry on your life, with the name of com-
pany or association, by whom granted and 
the year of issue, (enumerate each), ’ ’ is like-
wise, under a strict interpretation, not un- 
true.

The defendant offered in evidence p. 5 3 , Exhibit 
D 2, what the defendant called a “ paid up policy.” 
It is an absolute promise to pay to the executor, ad- 

30 miuistrator or assigns of John W. Dimmick, within 
twenty-four hours after acceptance- of satisfactory 
proof of death, the sum of two hundred and nineteen 
dollars, in case the said John Dimmick should 
die before the twenty-second day of February, 1916, 
at 12 o’clock noon (P. 5 6 , line 20 to 3 0 ). Upon this 
promise or policy, John W. Dimmick was not obliged 
to pay premiums, or subject to any assessments or 
charges whatever. It is of the same effect as if the 
company had given to Mrs. Dimmick a promissory 

4o note for the sum of money payable on demand incase
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she should present the same as the executrix or ad-
ministratrix of John W. Dimmick on or before the 
twenty-second day of February, 191 6  at 12 o’clock 
noon and demand payment therefor. This contract 
was not insurance.

“Insurance is a contract whereby one, for a consid-
eration, undertakes to compensate another if he suf-
fers. This, in its most general form, is the definition 
“of the contract.”

May on Insurance, Vol. 1 , P. 2 .

It is, moreover, a conditional contract, for when no 
risk attaches, no premium is to be paid; or if paid, in 
the absence of fraud, must be returned to the insured,

Stephenson v. Stone, 3 Burr., 1 2 3 7 .
Tyrie v. Fletcher, Cowp., 66.6.

“It is also what the French literally term an alea-
tory contract, one in which equivalent consists in the 
chances of gain or loss, to the respective parties, de-
pending upon an uncertain event, in contra-distinc-
tion from commutative contract, in which the thing 
given or act done or wherein property is regarded as 
the exact equivalent of the money paid or act done 
by the other. Each party runs his risk. The in-
surer will gain the premium, if no loss happens; and 
will be obliged to make reparation if it does. On the 
other hand, the insured will in the former case, have 
paid his premium to no purpose; while in the latter 
he will be indemnified for his loss by the insurer.

Smith v. Nat. Cr. Ins. Co., 65  Minn., 2 8 3 .
Jones v. Life Ass., 83 Ken., 7 5 .
People v. Globe Mutual Life Ins. Co., 32 

Hun., 1 4 7 .

The policy offered in evidence by the defendant is • 
not within the definition of insurance as above stated.

Dimmick was not obliged to pay anything, nor did

10

20

30

40



be pay anything for this policy; be assumed no risk 
of gain or loss.

It was simply a composition or adjustment of a 
claim w.hich be bad against tbe company, under what 
they called a “Lapsed policy of insurance.”

It will be observed that tbe question is not, “do 
you carry any policy on your life?” but “ state amount 

10 of insurance you now carry upon your life.”
The question is “ now carry.”
Tbe word “carry” has a definite meaning, as tbe 

company recognized when it framed tbe question.
In Webster’s Dictionary, tbe first definition is “to 

convey, or transport in any manner from one place 
to another,” “ to bear,” [from O. Fr. Carier; N. Fr. 
Charrier, “to cart.”]

All of its derivative meanings convey tbe same 
thought, namely, ‘.‘to bear.” It does not signify “to 

20 enjoy.”
As was said by Mr. Justice Collins, in bis opinion 

in this case in tbe Supreme Court, “As tbe learned 
Trial Justice suggested to tbe jury, ‘We carry bur-
dens, not benefits.’ No one can say that because 
Mr. Dimmick lias a paid up policy that be was carry-
ing any other insurance.”

Dimmick v. Metropolitan Ins. Co., svpra.
Tbe compauy also recognized a distinction between 

“ to carry insurance,” and the existence of an insur- 
30 auce “ in force,” because it will be observed that in 

this question they say, “ Insurance which you now 
carry,” while in another question they say, “Is there 

' any other insurance iu force upon your life?”
Tbe only reasonable and natural interpretation of 

this language is an insurance upon which the in-
sured was paying premium. Tbe very purpose of the 
question is to ascertain bow much premium tbe in-
sured is paying, in order to ascertain whether be 
would be good for or likely to be able to pay other 

40 or further premium. .
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But if this policy be “ insurance,” it is insurance in 
favor of the executors, administrators or assigns of 
John W. Dimmick, and not an insurance “carried” by 
John W. Dimmick. If A. has the life of B insured 
for A s benefit, upon which A would pay premium, 
this would be an insurance carried by A and not by B. 
A familiar example of this is that of the insurance 
ou the life of the King of England. As I understand 
it, it is common practice for his subjects to have his 
life insured, for their own benefit, even without his 
knowledge.

The answers to all of these questions con-
tained in the “application, ’ ’ were inscribed by 
the agents of the company, with fa ll knowl-
edge of all the facts regarding the questions 
and answers, and were not answers given by 
the insured or by the beneficiary and the com-
pany is estopped from denying the truth 
thereof.

The latest deliverance by the Court of Appeals of 
New York is the case of Sternaman v. Metropolitan 
Life Ins. Co., 8 Bedell, p. 1 9 ; 1 70  N. Y. Rep. 9 5 3 .

In this case, the doctrine of estoppel is asserted 
and enforced against an insurer on exactly the same 
policy as the one in question.

Judge 'vCiw êe'savs, “But it is insisted, the insured 
“ warranted that the answers were true and that they 
“were correctly recorded. When the company issued 
“ the policy, however, it knew that the answers as re-
corded were not true; the answers as given w7ere not 
“correctly recorded and that this occurred through 
“no fault of the insured. It could not take the money 
“of the insured while he lived and when he was dead 
“claim a forfeiture on account of .what it knew at the

10

20

80

40
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“ ti m e it m a d e t h e c o nt r a ct of i n s u r a n c e, f o r t h at 

“ w o ul d b e a f r a u d. ” Citi n g:

V a n S c h oi c k v. Ni a g a r a Fi r e I n s. C o., 6 8 N. 

Y., 4 3 4 .

O’ B ri e n v. H o m e B e n efit S o ci et y, 1 1 7  N. Y. 

3 1 0 .

K e n y o n v. K ui g h t T e m pl e r A s s., 1 2 2  N. Y., 

4 2 4 7 .

“ T h e f a ct s s o u g ht t o b e p r o v e d w e r e c o nt ai n e d i n 

“ t h e o r al st at e m e nt s, b ut a s s u mi n g t h at r e c or d e d 

“ st at e m e nt s o nl y w e r e m e a nt, t h e r e s ult w o ul d b e a n 

“ a g r e e m e nt t h at t h e c o m p a n y mi g ht p e r p et r at e a 

“ f r a u d u p o n t h e i n s u r e d b y i s s ui n g a p oli c y a n d a c-

c e p ti n g p r e mi u m s t h e r e o n, k n o wi n g all t h e ti m e t h at 

“ t h e c o nt r a ct w a s v oi d o r v oi d a bl e at it s el e cti o n. 

“ T h e l a w d o e s n ot p e r mit t hi s, f o r it d e cl a r e s t h at t h e 

“ c o m p a n y i s e st o p p e d f r o m t a ki n g a d v a nt a g e of s uc h 

“ a c o nt r a ct b e c a u s e it w o ul d b e a g ai n st e q uit y a n d 

“ o p p o s e d t o p u bli c p oli c y. ”

T h e C o u rt t h e n r e cit e s t h e l a n g u a g e of t h e S u pr e m e 

C o u rt of t h e U nit e d St at e s i n t h e c a s e of I n s ur a n c e 

C o m p a n y, v s. Wil ki n s o n, 1 3  W all., 2 2 2 , wit h a p-

p r o v al, a n d a d o pt s t h e r ul e l ai d d o w n i n t h at c as e. 

I n t h è Wil ki n s o n c a s e t h e C o u rt s a y s:

“ Y e t t h e p r o p o siti o n a d mit s a s of littl e d o u btt h at if 

H O  “ B all w a s t h e a g e nt of t h e i n s u r a n c e c o m p a n y a n d 

“ u ot of t h e pl ai ntiff, i n w h at h e di d i n filli n g u p t he 

“ a p pli c ati o n, t h e c o m p a n y m u st b e h el d t o st a n d j ust 

“ a s h e di d, if h e w e r e t h e p ri n ci p al. T hi s pri n ci pl e 

“ d o e s n ot a d mit o r al t e sti m o n y t o v ai y o r c o nt r a di ct 

“ t h at w hi c h i s i n w riti n g, b ut it g o e s u p o n t h e i d e a 

“ t h at t h e w riti n g off e r e d i n e vi d e n c e w a s n ot t h e i n-

s t r u m e n t of t h e p a rt y w h o s e n a m e i s si g n e d t o it; 

“ t h at it w a s p r o d u c e d u n d e r s u c h ci r c u m st a n c e s b y 

t h e ot h e r si d e a s e st o p s t h at si d e f r o m u si n g it or 

4 0  “ r el yi n g o n it s c o nt e nt s; n ot t h at it m a y b e c o ntr a-
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“ di et e d b y o r al - t e sti m o n y, b ut t h at it m a y b e s h o w n 

“ b y s u c h t e sti m o n y t h at it c a n n ot b e l a wf ull y u s e d 

“ a g ai n st ti he p a rt y w h o s e n a m e i s si g n e d t o i t. ”

J u d g e V a & e e f u rt h e r s a y s: ’“ S o u n d p u bli c p oli c y 

“ p r o hi bit s t h e c o m p a n y f r o m sti p ul ati n g f o r i m -

m u nit y f r o m t h e c o n s e q u e n c e s of it s o w n n e gli g e n c e, 

“ or w h at i s t h e s a m e t hi n g, t h e n e gli g e n c e of it s 

a g e nt. ” Citi n g,

R at h b o r n e v s. R. R. C o., 1 4 0  N. Y., 4 8 .

W h et h e r t hi s C o u rt will a d o pt t h e r ul e  

a s l ai d d o w n b y t h e C o u rt o f A p p e al s o f N e w  

Y o r k o r n ot, s h o ul d n ot aff e ct t h e d et e r mi n a -

ti o n o f t hi s c a s e.

v N e w Y o r k i s t h e g r e at a n d c hi ef c o m m e r ci al St at e 

of t h e U ni o n, a n d it w o ul d s e e m t o b e n ot u n wi s e t o 

f oll o w h e r d e ci si o n s i n i nt e r p r eti n g c o m m e r ci al c o n-

t r a ct s, a n d t h e l a w of N. Y. u p o n t hi s q u e sti o n i s s et -

tl e d a n d t h at i s t h e l a w w hi c h s h o ul d g o v e r n t hi s 

C o urt i n t hi s c a s e.

T hi s c o nt r a ct w a s m a d e i n t h e Cit y o f  

N e w Y o r k.

T h e att e st ati o n cl a u s e i s i n t h e f oll o wi n g l a n g u a g e: 

“ I n wit n e s s w h e r e of t h e M et r o p olit a n Lif e I n s u r a n c e 

C o. h a s b y t w o of it s offi c e r s si g n e d a n d d eli v e r e d 

t hi s i n st r u m e nt, at it s offi c e i n t h e Cit y of N e w Y o r k, 

o n t h e f o u rt h d a y of D e c e m b e r, 1 8 9 9 . ”

J. M. C r a i g , J N O. R. H E G E M A N,

A ct u a r y. P r e si d e nt.

( S e e p. 1 , a n d p. 5 , 1 . 3 , & c.)

T h e l e x l o ci c o nt r a ct u s h o ul d p r e v ail.

A s t o t h e p a p e r k n o w n a s (* st at e m e nt, ”  

m a d e t o t h e M e di c al E x a m i n e r, w e s u b mit  

t h at t h e a n s w e r s t h e r ei n c o nt ai n e d a r e n ot

1 0

2 0

3 0

4 0
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warranties, because they are not so made war-
ranties, by the contract of insurance.

T 1 ie contract of insurance is in tbe following lan-
guage: “in considerations of tlie answers and state-
ments contained in tbe printed and written ‘Applica-
tion’ for this policy upon tbe life of John W. Dim- 

10 mick, of Englewood, State of New Jersey, hereinafter 
called tbe insured, all of wbicb answers and state-
ments are hereby made warranties and are hereby 
made part of the contract,” etc. (p. 4 , 1. 1 0 , etc.)

Tbe “application” is the paper signed by Bridget 
Dimmick and John W. Dimmick and was signed on 
tbe nineteenth day of November, eighteen hundred 
and ninety-nine. (See Policy of Insurance, Exhibit 
P  1 , p. 1 1 , line 3 6 ).

Tbe paper called “statement,” made to tbe Medical 
20 Examiner” was a paper signed by John W. Dimick 

alone on tbe twenty-third day of November, eighteen 
hundred and ninety-nine (See Exhibit P 1 ., also case 
p. 1 6 , line 1.) These two papers are designated by 
different names; the statements made were to two dif-
ferent agents of the company; they were made at two 
different times. I submit that only the “ application” 
is a part of the contract and that the statements to 
the Medical Examiner form no basis of the agreement.

The language of this instrument must be strictly 
30 construed against the insurer, when the’ irsuier is 

endeavoring to enforce a forfeiture.
As was said by this Court in the case of Henu vs. 

Metropolitan Life Ins. Co., forfeitures are not favored 
in the law, and if by any intendment, a ground can be 
found to defeat them, the Court will apply it. Citing.

Hampton vs. Hartford, 36 Vr., 2 6 5 .

If the company had intended to make the answers 
to the medical examiner, warranties and a part of the

40
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contraot it should have said, “application and state-
ments made to the medical examiner.”

It would seem to be almost a violent construction 
of language, to hold that the word, “application” 
which refers to the request by the insured for insur-
ance, and which request is received by the company 
¡tod filed there, is the same as concerning information 
which the company desires concerning persons ap- 10 
plying for insurance, and could embrace a subsequent 
proceeding instituted by the insurer to ascertain 
whether or not it will assume the risk.

The act of making application is an act performed 
by the person desiring insurance. The act of making 
a medical examination is an act by the insurer to 
ascertain whether it will grant insurance. They are 
two distinct and separate acts and cannot be com-
prised under a single definition of “application.”

20
The insurance contract likewise fa ils  to 

provide that the answers in  the application 
are warranted to be correctly recorded.

There is a clause in fine type, contained in the 
application itself, which makes that provision, but 
the contract itself provides only that the answers 
and statements are made warranties.

The statements made to Mr. Freedman, the agent 
of the company in each case were true so far as any 
answers were made, and if any of them was improp-
erly recorded by Mr. Freedman, the company’s agent, 
it was not the fault of the insured and was not the 
answer, the truth of which was guaranteed.

Whether or not the insured had ever in  
fact had rheumatism; there was absolutely 
no evidences produced by the defendant to 
show that he had ever been afflicted with 
that disease. 40
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T h e r e w a s a b s ol ut el y n o e vi d e n c e t o s h o w a n y 

b a d f ait h o r f r a u d o r n e gl e ct o n t h e p a rt of t h e i n-

s u r e d. F o r t h e a b o v e r e a s o n s t h e C o u rt p r o p e rl y i n-

st r u ct e d t h e j u r y t o fi n d f o r t h e pl ai n tiff f o r t h e 

f ull a m o u nt wit h i nt e r e st, a n d t h e j u d g m e nt s h o ul d b e 

affi r m e d wit h c o st.

i d J O H N P. S T O C K T O N,

Att o r n e y of D ef e n d a nt i n E r r o r.

W a r r e n  D i x o n ,

Of C o u n s el.
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T h e B a k er Pri nti n g C o., L a w C as e Pri nt e r s, 2 5 1  M a r k et St r e et, N e w a r k, N. J.

New Jersey Court of Errors and Appeals.

B r i d g e t  D i m i c k , j

D ef e n d a nt i n E r r o r, f

v s - ( O n

T h e  M e t r o p o l i t a n  L i f e  I n s u r - i C o nt r a ct.  

a n c e  C o m p a n y . i

Pl ai ntiff i n E r r o r.  J

W R I T O F E R R O R.

N e w J e r s e y, s s :

T h e  S t a t e o f N e w  J e r s e y t o t h e C h i e f J u s -

ti c e a n d o t h e r J u s ti c e s o f o u r S u p r e m e C o u r t 

o f J u d i c a t u r e, G r e e t i n g  :

( l . s . ) F o r a s m u c h a s i n t h e r e c o r d a n d p r o c e e d -

i n g s, a n d a l s o i n t h e g i v i n g  o f j u d g m e n t i n a 

c e r t a i n p l a i n t w h i c h w a s i n o u r s a i d S u p r e m e 

C o u r t o f J u d i c a t u r e, b e f o r e y o u , b e t w e e n B r i d g e t D i m i c k , 

pl ai n tiff, a n d t h e M e t r o p o li t a n  L i f e  I n s u r a n c e C o m p a n y, 

d e f e n d a n t, i n a n a c ti o n o n c o n t r a c t, m a n i f e s t e r r o r h a t h 

i n t e r v e n e d t o t h e g r e a t d a m a g e o f t h e s a i d T h e  M e t r o p o li -

t a n L i f e  I n s u r a n c e C o m p a n y, a s i t i s s a i d ; w e b e i n g w ill -

i n g t h a t t h e e r r o r, i f a n y t h e r e b e, s h o u l d b e i n d u e m a n -

n e r c o r r e c t e d , a n d f u ll a n d s p e e d y j u s t i c e d o n e t o  t h e p a r -

ti e s a f o r e s a i d i n t h i s b e h a l f, d o c o m m a n d y o u  t h a t i f 

j u d g m e n t b e t h e r e u p o n g i v e n  a n d c o n fi r m e d, t h e n y o u  d i s -

ti n c tl y a n d o p e n l y s e n d, u n d e r y o u r s e al t h e r e c o r d a n d 

p r o c e e d i n g s a f o r e s a i d , w i t h  a ll t h i n g s t o u c h i n g t h e s a m e.

1 0

2 0

3 0

4 0



to our judges of our Court of Errors and Appeals in the 
last resort in all causes, in Trenton, on the twenty-fifth 
day of November instant, together with this writ, that the 
record and proceedings aforesaid being inspected, we may 
cause to be done thereupon for correcting that error, what 
of right and according to the law and custom of the State 
of New Jersey ought to be done.

Witness our Chancellor and President Judge of our 
Court of Errors and Appeals at Trenton, the seventh day 
of November in the year of our Lord one thousand nine 
hundred and two.

S'. D . D i c k i n s o n ,
Clerk.

M c C a r t e r , W i l l i a m s o n  & M c C a r t e r ,
Attorneys.
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NEW JERSEY SEPREM E COURT.

Bri d ge t  D i m i c k ,

Defendant in Error, 

vs.

T h e  M e t r o po l i t a n  L i f e  I n s u r -
a n c e  Co m p a n y .

Plaintiff in Error.

On
Contract.
On
Postea.

10

Jo h n  P. S t o c k t o n , Attorney.

As yet of the twentieth day of February, nineteen hun-
dred and one .

Witness, W ILLIAM  S. GUMMERE, Esquire,
Chief Justice.

W i l l i a m  R i k e r , Jr ., 
Clerk.

20

Berg en  Co u n t y , ss. oq

The Metropolitan Life Insurance Company, a corpora-
tion of the State of New York, the defendant in this suit, 
was summoned to answer unto Bridget Dimick, the plain-
tiff herein, in an action upon contract, and thereupon the 
said plaintiff, by John P. Stockton, her attorney, com-
plains ;

For that whereas, heretofore, to wit, on or about the 
fourth day of December, eighteen hundred and ninety- 
nine, the said plaintiff entered into a certain contract of 
insurance upon the life of John W. Dimick, and for the 40
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b e n efit of B ri d g et Di mi c k, t h e wif e of s ai d J o h n W. Di m- 

i c k, a s will a p p e a r b y c e rt ai n p oli c y i s s u e d t o t h e s ai d 

J o h n W. Di mi c k, i n e vi d e n c e of s ai d c o nt r a ct m a d e b y 

s ai d M et r o p olit a n Lif e I n s u r a n c e C o m p a n y, a n d b e ari n g 

t h e d at e of t h e f o u rt h d a y of D e c e m b e r, ei g ht e e n h u n dr e d 

a n d ni n et y- ni n e, of w hi c h c o nt r a ct t h e f oll o wi n g i s a tr u e 

c o p y:

M E T R O P O L I T A N L I F E I N S U R A N C E C O M P A N Y. 

(I n c o r p o r at e d b y t h e St at e of N e w Y o r k. )

N u m b e r
1 6 6 8 9 9

A m o u n t  $ 1 0 0 0

A g e  5 3

A n n u al  P r e-
mi u m  $ 1 4. 5 9

T e r m  2 0  Y e a r s

I n c o n si d e r ati o n of t h e a n s w e r s a n d st at e m e nt s c o n-

t ai n e d i n t h e p ri nt e d a n d w ritt e n a p pli c ati o n f o r t hi s p ol-

i c y u p o n t h e lif e of J o h n W. Di mi c k, of E n gl e w o o d, St at e 

of N e w J e r s e y, h e r ei n aft e r c all e d t h e I n s u r e d, all of w hi c h 

a n s w e r s a n d st at e m e nt s a r e h e r e b y m a d e w a r r a nti e s a n d 

a r e h e r e b y m a d e a p a rt of t hi s c o nt r a ct, a n d of t h e p a y-

m e nt of t h e q u a rt e r a n n u al p r e mi u m of f o urt e e n d oll ar s 

a n d fift y- ni n e c e nt s, o n o r b ef o r e t h e d eli v e r y of t hi s p ol-

i c y, a n d of a li k e a m o u nt o n o r b ef o r e t h e f o u rt h d a y of 

D e c e m b e r, M a r c h, J u n e a n d S e pt e m b e r, of e a c h a n d e v er y 

y e a r d u ri n g t h e c o nti n u a n c e of t hi s p oli c y, d ot h h er e b y 

a g r e e, s u bj e ct t o t h e c o n diti o n s s et f o rt h o n t h e r e v er s e 

si d e h e r e of, e a c h a n d all of w hi c h ar e h e r e b y m a d e p art 

of t hi s c o nt r a ct, a n d a r e a c c e pt e d b y t h e i n s ur e d a n d as-

s u r e d a s p a rt t h e r e of a s f ull y a s if h e r ei n r e cit e d, t o p a y at 

it s H o m e Offi c e i n t h e Cit y of N e w Y o r k, u p o n t h e s ur-

r e n d e r of t hi s p oli c y at t h e e x pi r ati o n of t w e nt y y e ar s 

f r o m t h e d at e h e r e of, t o J o h n W. Di mi c k, h e r ei n c all e d 

t h e i n s u r e d, t h e s u m of o n e t h o u s a n d d oll a r s, a n d d ot h 

f u rt h e r a g r e e, s u bj e ct t o t h e c o n diti o n s a b o v e m e nti o n e d, 

e a c h a n d' all of w hi c h a r e a c c e pt e d b y t h e a s s ur e d as p art 

of t hi s c o nt r a ct a s f ull y a s if h e r ei n r e cit e d, i n c a s e t h e i n-

s ur e d s h all di e p ri o r t o t h e d at e a b o v e m e nti o n e d a n d w hil e 

t hi s p oli c y i s i n f o r c e, t o p a y t h e a b o v e m e nti o n e d s u m t o 

B ri d g et Di mi c k, wif e of t h e i n s u r e d, h e r ei n c all e d t h e as-

s ur e d, if li vi n g, ot h e r wi s e t o t h e l e g al r e pr e s e nt ati v e s of 

t hi s i n s u r e d, u p o n t h e r e c ei pt b y t h e c o m p a n y at it s H o me 

Offi c e a n d it s a p p r o v al of t h e p r o of s of d e at h of t h e m-
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sured, made in the manner, to the extent and upon the 
blanks required by condition sixth, and upon the surren-
der of this policy.

In Witness Whereof, the Metropolitan Life Insurance 
Company has by two of its officers, signed and delivered 
this instrument, at its office, in the City of New York, on 
the fourth day of December, 1899.

J. M. CRAIG, JOHN R. HEGEMAN,
Actuary. President.

Form 239.

CONDITIONS ^

Referred to on the Face of This Policy as Part 
of This Contract.

First.— No obligation is assumed by this company upon 
this policy, until the first premium has been paid, and 
the policy duly delivered, nor unless upon the date of de-
livery the insured is alive and in sound health.

Second.— The company shall be released from all liabil-
ity under this policy, if the insured shall, within two years 
from the issue hereof, become engaged in or connected in 
any manner with the manufacture or sale of ale, wine, 
beer or liquor, unless written permission from the secre-
tary of the company be first obtained. If the insured 
within two years from the issue hereof die by his own 
hand or act, whether sane or insane, the company shall not 
be liable for a greater sum than the premiums which have 
been received on this policy.

Third.— If any answer or statement in the application 
herein referred to is not true, or if any alteration be made 
m this policy, except by an endorsement signed by the 
secretary, or actuary, or if any premium or installment of 
premium be not paid when due, this policy shall be void 
and all premiums paid shall be forfeited to the company, 
except as provided below.

Fourth.— The company will admit the age of the insur-
ed upon satisfactory proof; failing such proof, if the age

Ordinary
Endowment
Policy

Noh-Partici-
pating

Form 239

Examined 
H. F.
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shall have been understated, the amount of insurance or 
other benefit will not be more than the premium charge 
will purchase by the company’s rates in use at the date 
hereof for the true age of the insured; and absolute proof 
of age may be required with proofs of claim thereunder.

Fifth.— Premiums are payable at the home office in the 
City of New York, but at the pleasure of the company 
suitable persons may be authorized to receive such pay-
ments at other places, but only on the production of the 
companv’s receipt signed by the secretary, and counter-
signed by the person receiving the payments. All prem-
iums are considered payable yearly in advance, but when 
paid in semi-annual or quarterly installments, that part, 
if any, which remains unpaid at the maturity of the policy 
shall be deducted, but this provision does not affect the 
provisions of the third paragraph respecting forfeiture for 
non-payment of installment of premiums.

Sixth.— Proofs of death shall be made to the home 
2q office in the manner and to the extent required by blanks 

furnished by the company, and shall contain answers to 
each question propounded to1 the claimants, physicians and 
other persons indicated in the blanks, and shall further 
contain the record and verdict of the coroner’s inquest, if 
any be held. The proofs of death shall be evidence of the 
facts therein stated in behalf of, but not against the com-
pany.

Seventh.— No suit shall be brought or action commenc-
ed against this company after two years from the date of 

30 death of the insured, and it is expressly agreed that if such 
suit or action be commenced after two years the lapse of 
time shall be conclusive evidence against any claim, the 
provisions of any and all statutes of limitation to the con-
trary being hereby expressly waived.

Eighth.— Any assignment of this policy is void unless 
made upon the form prescribed by the company and un-
less the same is assented to in writing by the secretary; but 
in no case does the company guarantee the validity of any 
assignment, and the company may demand proof of inter- 

4 0  est in case of claim by an assignee.
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N i nt h. — T h e c o nt r a ct b et w e e n t h e p a rti e s h e r et o i s c o m-

pl et el y s et f o rt h i n t hi s p oli c y a n d t h e a p pli c ati o n t h e r ef o r 

t a k e n t o g et h e r, a n d n o n e of it s t e r m s c a n b e v a ri e d or 

m o difi e d, n or a n y f o rf eit u r e w ai v e d o r pr e mi u m s i n a r-

r e ars r e c ei v e d e x c e pt b y a g r e e m e nt i n w riti n g si g n e d b y 

eit h er t h e p r e si d e nt, vi c e- p r e si d e nt, s e c r et a r y o r a ct u a r y, 

w h os e a ut h o rit y f o r t hi s p u r p o s e will n ot b e d el e g at e d; n o 

ot h er p er s o n h a s o r will b e gi v e n a ut h o rit y.

T e nt h. — I n a n y s ettl e m e nt of t hi s p oli c y, all o ut st a n d. 
i n g i n d e bt e d n e s s m u st b e p ai d.

El e v e nt h. — T hi s p oli c y i s n ot e ntitl e d t o p a rti ci p at e i n 

t h e pr ofit s o r di vi si bl e s ur pl u s of t h e c o m p a n y.

C O N C E S S I O N S .

Fi r st. — A ft e r t w o y e a r s t hi s p oli c y s h all b e n o n- c o n- 

t est a bl e e x c e pt f o r t h e n o n- p a y m e nt of pr e mi u m s a s sti p-

ul at e d, o r f o r f r a u d.

S e c o n d. — A ft e r t h e p r e mi u m s o n t hi s p oli c y h a v e b e e n 

p ai d i n f ull f o r t h r e e o r m o r e y e a r s, a n d w hil e i n f o r c e, t h e 

c o m p a n y will g r a nt, a s t h e i n s u r e d a n d a s s ur e d m a y el e ct, 

o n e of t h e f oll o wi n g o pti o n s, t h e a m o u nt of s u c h o pti o n 

n ot t o e x c e e d t h e s u m st at e d i n t h e t a bl e s b el o w :

( a ) A l o a n b e a ri n g fi v e p er c e nt i nt er e st p a y a bl e i n a d-

v a n c e, u p o n r e c ei vi n g s ati sf a ct o r y a s si g n m e nt of t hi s p ol-

i c y, a s c oll at e ri al s e c u rit y, p r o vi d e d t h at pr e mi u m s h a v e 

b e e n p ai d i n f ull f o r p oli c y y e a r n e xt e n s ui n g t h e y e ai 3 0 

n a me d i n t h e t a bl e a s fi xi n g t h e a m o u nt of t h e l o a n.

( b ) A c a s h v al u e u p o n s u r r e n d e r a n d s ati sf a ct o r y r e-

l e as e of t hi s p oli c y, wit hi n si x m o nt h s aft e r t h e ti m e of d e-

f a ult i n t h e p a y m e nt of a n y p r e mi u m, p r o vi d e d t h e r e b e nc 

u n p ai d l o a n t h r o u g h t h e o p e r ati o n of t h e fi r st o pti o n.

( c) A p ai d- u p n o n- p a rti ci p ati n g p oli c y, p a y a bl e i n t h e 

s a me m a n n e r a s t h e o ri gi n al p oli c y, u p o n s u r r e n d e r a n d 

s ati sf a ct o r y r el e a s e t o t h e c o m p a n y, at it s h o m e offi c e, of

t hi s p oli c y wit hi n si x m o nt h s aft e r t h e ti m e of d ef a ult i n  4 0

N e w  J e r s e y St at e  Li br ar y
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p aym en t o f  a n y  p rem iu m , p ro v id e d  th ere  be no unpaid 

loan  h ereon  th ro u g h  th e  o p eratio n  o f  th e  first option.

A t
e n d  o f

(a)
L o a n .

(b)
C a s h

V a lu e .

( 0
P  lid  u p  
P o l ic y .

A t
e n d  o f

(a)
L o a n

(b)
C a s h

V a lu e .

(c)
Paid-up
P olicy .

3 yrs. $84 $51 $150 10 yrs $342 $302 $500

4 “ 106 84 200 11 “ 390 342 550

5 •• 162 106 250 .2 “ 441 390 600

6 “ 194 162 300 13 •* 497 441 650

7 “ 228 194 350 14 “ 559 497 700

8  “ 264 228 400 15 “ 626 559 750

9 “ 302 264 450 16 “ 700 626 800

A t
e n d  o f

(a)
L o a n .

(b)
C a s h

V a lu e .

(c)
P a id -n p
P o l ic y .

17 yrs. $782 $700 $850

18 875 782 900

19 1000 875 950

20 Matured.
25
30

30 C o p y  o f  A p p lic a tio n  re fe rre d  to  in th is P o lic y . A p p li-

ca tio n  to  th e  M e tro p o lita n  L i f e  In su ra n ce  C o m p an y. (In -

co rp o ra ted  b y  th e  S ta te  o f  N e w  Y o r k ) .  F o r m  0 36G , O r-

d in a ry  D ep t.

1 A .  F u ll  n am e o f  th e  p erson  w h o se  l ife  is proposed 

fo r  in suran ce. Jo h n  W . D im ick .

2. R esid en ce. S tre e t an d  N o . 9 W a ld o  place, tow n  or 

c ity , E n g le w o o d , S ta te  o f  N e w  Jersey.

3. In su ran ce  ap p lied  fo r. A m o u n t $1,000. P la n  of 

in su ra n ce  as d esig n a te d  in  rate  tab les. 20 yea rs. Ordi-

40 n a r y  E n d t. P a y a b le , q u a rte r ly .
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4- a. P la c e  o f  B ir th  o f  p erson  p rop osed  fo r  in suran ce. 

Tow n or city , N e w  Y o r k . S ta te , N e w  Y o r k .

b. D a te  o f  B irth . Y e a r ,  18 4 7. M on th , M a rch . 

D ay, 14th.

c. A g e  n earest b irth d a y , 53.

O ccupations ( to  be stated  sp ecifica lly— i f  m ore  th an  

one, state all. A v o id  in defin ite term s such as clerk , m e-

chanic, m ach in ist, bo ok keep er, m erch an t, e tc .)

5. a. P resen t o ccu p a tio n ?  C arp en ter.

b. N a tu re  o f  b u sin ess?  C a rp en ter  on b u ild in g .

c. P la c e  o f  busin ess ? ( S ta te  w h e re  an d  b y  w h o m  

em p loyed ) E n g le w o o d , N . J. N o r w ic h  B id . C o .

d. H a v e  y o u  a n y  o th er o ccu p a tio n ?  ( I f  so spec-

ify .)  N on e.

e. F o rm e r  o ccu p a tio n  (w ith in  the last ten y e a r s ? )

N o  o th er th an  carpen ter.

f. H a v e  y o u  ev er been a p en sioner, o r is an a p p li-

cation  fo r  a pen sion p e n d in g  o r co n tem p lated ?  ( I f  

gran ted , state  cau se in e x a c t la n g u a g e  o f  pen sion 

p a p ers.)

g . A r e  y o u  n o w  eith er d ire c tly  o r  in d ire c tly  co n -

cerned in e ith er the m a n u fa ctu re  o r sale o f  a n y  k in d  

o f a lco h o lic  b e v e ra g e s  ? N o .

I h. H a v e  y o u  ev er been so e n g a g e d ?  N o .

i. A r e  y o u  d ire c tly  o r  in d ire c tly  in the se rv ice  o f

1- I this co m p an y  o r  in th e se rv ice  o f, o r related  b y  b lo o d

1- I or m a rr ia g e  to  a n y  em p loyee o f  th is co m p an y ?

j. D o  y o u  co n tem p late  a n y  c h a n g e  in o ccu p a tio n  ? 

( I f  so, g iv e  p a rtic u la rs .)  N o .

d I k. D o  y o u  co n tem p late  a n y  c h a n g e  in resid en ce?

( I f  so, w h y  and  w h e re  to )  ? N o .

)f I 1. M a r r ie d ?  ( W id o w e r  o r  w id o w )  ? M a rrie d .

6. a. H a v e  y o u  ev er  app lied  to  a n y  co m p an y, o rd er

){ I ° r association  fo r  in su ra n ce  on  y o u r  l ife  w ith o u t receiv-

[. I ln§' exact k in d  an d  am o u n t o f  in su ra n ce  a p p lied  fo r ? . ( I f
so, g iv e  p a rt ic u la r s ) . N o.

10

20

30

40
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b. S ta te  n am e o f  co m p an y, o rd er o r  association 

w h ich  has d eclin ed  to  issu e  a p o licy  on  y o u r  life  or 

postp on ed  yo u . N o n e.

c. S ta te  w h e th e r  a n y  co m p an y  has re fu se d  to re-

sto re  a  lapsed  p o licy  on  y o u r  life . ( I f  yes, give 

p a rtic u la rs .)  N o .

d. Is  a n y  a p p licatio n  or n e g o tia tio n  fo r  other in-

su ran ce  on  y o u r  l ife  n o w  p e n d in g  o r  contem plated?

10 ( I f  so, g iv e  p a rtic u la rs .)  N o .

e. S ta te  am o u n t o f  in su ra n ce  y o u  n o w  ca rry  on 

y o u r  life , w ith  nam e o f  co m p an y  o r associatio n , by 

w h om , g ra n te d  and th e  y e a r  o f  issue. (E num erate 

ea ch .)  N on e.

f. I f  in su red  in th is co m p an y, in o rd in a ry , indus-

tr ia l o r in term ed iate , g iv e  p o lic y  num bers. None. 

Is th ere  a n y  o th er in su ra n ce  in fo rc e  on  y o u r  life?

sTz&nc
7. a. N a m e  o f  p erso n  to  w h o m , i f  l iv in g , po licy  is 

 ̂ to  be p aid  in case o f  d eath  o f  insured .

B r id g e t  D im ick , a g e  45.

b. R e la tio n sh ip . W ife .

c. O ccu p atio n . H o u se w ife .

P o s t  office a d d ress o f  p rop osed  b en eficiary , E n glew o o d.

N . J .

30 D . I f  an en d o w m en t, to  w h o m  is it to  be p aid  at the 

end o f  th e  specified te rm ?  T o  m yse lf.

It  is h ereb y  d e c la re d ,-a g re e d  and  w a rra n te d  b y  the un-

d ers ig n ed  :

T h a t  th e  a n sw ers  and statem en ts co n ta in ed  in th e fore-

g o in g  ap p licatio n  and th o se  m ad e to  th e M e d ica l E x -

am in er, to g e th e r  w ith  th is d eclara tio n , sh all be th e  basis 

an d  b ecom e p a rt o f  th e  co n tra ct o f  in su ra n ce  w ith  the 

M e tro p o lita n  L if e  In su ra n ce  C o m p a n y ; th at th e y  are full 

an d  tru e, an d  a re c o rr e c tly  reco rd ed , and  th at no infor-

m atio n  o r  statem en t n o t co n ta in ed  in  th is ap p lication , and 

40 in  th e  statem en ts m ad e to  th e M e d ica l E x a m in e r , received
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or acquised at a n y  tim e b y  a n y  person , shall be b in d in g  

upon the com p an y, o r sh all m o d ify  o r  a lter  the d eclara -

tions and w a rra n tie s  m ad e th e re in ; th at th e  p erson s w h o  

wrote in the a n sw ers  an d  statem en ts w e re  and are  our 

agents fo r the p u rp ose and  n o t th e a g en ts  o f  th e  c o m p a n y ; 

and that th e  co m p an y is n ot to  be tak e n  to  b e  respon sib le 

for its p rep aration  o r  fo r  a n y  th in g  co n ta in ed  th ere in  or 

omitted th e r e fr o m ; th at a n y  fa lse , in co rre ct o r u n tru e  a n -

swer, a n y  su p p ression  o r co n cealm en t o r  fa cts  in a n y  o f  

the answ ers, a n y  v io la tio n  o f  th e  co ven an ts, co n d itio n s or 

restrictions o f  th e p o licy , a n y  n e g lect to  p a y  th e prem iu m  

on or b efore  th e  d ate  it becom es due, sh all ren d er the 

policy null an d  v o il, an d  fo r fe it  a ll p aym en ts m ade 

thereon.

T hat the p o licy  h ereb y  app lied  fo r, i f  issued, sh all n o t 

be in force u n til th e a ctu a l p a ym en t o f  th e p rem iu m  to 

and its acceptance b y  th e co m p a n y  d u r in g  the life tim e  and 

good health o f  the p erson  on w h o se  life  in su ran ce  is ap -

plied for. N o tic e  th a t each  and e v e ry  p rem iu m  is due at 

the dates nam ed in th e p o lic y  is g iv e n  and accepted  b y  its 

delivery, and a n y  fu rth e r  n o tice  req u ired  b y  a n y  sta tu te  is 

waived. '

It is ex p ress ly  a g re e d  th at th e p ro v is io n s o f  the p o licy  

for the issuan ce o f  p a id-u p  in su ran ce  are a ccep ted  in su b-

stitution fo r  and in w a iv e r  o f  a n y  la w  o f  a n y  S ta te  re la t-

ing to the lapse o r fo r fe itu r e  o f  p o licies o f  life  in suran ce.

The p ro v isio n s o f  S e ctio n  834 o f  th e C o d e  o f  C iv il  P r o -

cedure o f the S ta te  o f  N e w  Y o r k , and  o f  s im ila r  p ro v is -

ions in the la w s o f  o th er S ta te s, and h ereb y  w a iv e d ; and  it 

is expressly  con sen ted  and  stip u lated , th at in a n y  su it on 

the policy  herein  a p p lied  fo r, a n y  p h y sic ia n  w h o  h as a t-

tended or m a y  h e re a fte r  atten d, th e  in sured , m a y  d isclose 

any in form ation  acq u ired  b y  h im  in a n y w ise  a ffe c tin g  the 

declarations an d  w a rra n tie s  herein  m ade.

S ig n a tu re  o f  b en eficiary , B r id g e t  D im ick .

D ated at E n g le w o o d , N . J., th is 19 th  d a y  o f  N o ve m b er, 

1899-

S ig n a tu re  o f  l ife  prop osed , Jo h n  W . D im ick .

W itn ess to  S ig n a t u r e s ,---------------.

10
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40
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S T A T E M E N T  M A D E  T O  T H E  M E D I C A L  

E X A M I N E R .

b. B y  Jo h n  W . D im ick , in co n n ection  w ith  application 

on reverse o f  th is sheet. (In s e r t  fu ll  n am e o f  applicant.)

T o  be fu lly  co m p leted  b y  th e e x a m in e r  b e fo re  the appli-

can t a ffixes h is sig n a tu re .

T h e  m ed ical e x a m in e r  w ill  im p ress u pon the applicant 

_  the im p ortan ce  o f  fu ll an d  tru th fu l a n sw ers to  e v e ry  inter-

r o g a to ry .

i .  Have y o u  ev er h a d  ( A n s w e r  yes o r no to  each. Do

n o t use “ d itto ”  m a r k s .)  ( E a c h  item  m u st be m ade the 

su b je ct o f  sp ecial in q u ir y .)

R h e u m a tism ?  N o .

E r y s ip e la s ?  N o .

S y p h ilis ?  N o .

G o u t?  N o .

D r o p s y ?  N o .

20 • S c r o fu la ?  N o .

C o n su m p tio n ?  N o .

S u n stro k e ?  N o .

D e lir iu m  T re m e n s ?  N o .

C a n ce r  o r a n y  tu m o r ? N o .

S p itt in g  o f  b lo o d ?  N o .

H a b itu a l h ea d a ch e?  N o .

D iz z in e s s  o r v e r t ig o  ? N o .

L o s s  o f  co n sciou sn ess ? N o .

D ise a se  o f  the h e a rt?  N o .

30 J a u n d ice ?  N o .

A p o p le x y ?  N o .

P a r a ly s is ?  N o .

In sa n ity ?  N o .

E p ile p sy  ? N o .

F its ?  N o .

N e u r a lg ia ?  N o .

P a lp ita tio n ?  N o .

A b s c e s s?  N o .

A n e u m e rism ?  N o .

B ro n c h itis ?  N o .40
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P l e u r i s y ?  N o .

P n e u m o n i a ?  N o .

A s t h m a ?  N o .

D y s p e p si a ?  N o .

F i s t u l a ?  N o.

C o li c ?  N o .

E n l a r g e d v e i n s ?  N o .

H a b i t u al c o u g h ?  N o .

S h o r t n e s s o f b r e a t h ?  N o .

C h r o n i c D i a r r h o e a ?  N o .

A f f e c ti o n o f li v e r ?  N o .

G r a v el o r C a l c u l u s ?  N o .

A f f e c ti o n o f s p l e e n ?  N o .

P il e s ?  N o .

A f f e c ti o n o f h e a ri n g , s p e e c h o r e y e s i g h t ?  N o .

S w e lli n g o f t h e f e e t, h a n d s o r e y e li d s ?  N o .

D iffi c ul t, e x c e s s i v e o r s c a n t y u r i n a t i o n ?  N o .

A n y d i s e a s e o r d i s o r d e r o f t h e g e n i t a l o r u r i n a r y o r -

g a n s ?  N o.

A n y  d i s c h a r g e f r o m  t h e e a r ?  N o .

A n y p e r s o n al i n j u r y  ?  Y e s .

S pi n al d i s e a s e ?  N o .

Y e ll o w  f e v e r ?  N o.

F E M A L E S .

F E M  A L E S ---- G E N  E R A L L Y.

U t e ri n e d i s e a s e o f d i s p l a c e m e n t ?

M e n s t r u al d e r a n g e m e n t ?

C h a n g e o f l i f e ?  I f “ y e s, ”  h o w  l o n g  s i n c e ?

F e m a l e s — C h i l d  B e a r i n g .

M i s c a r r i a g e ?

S e ri o u s t r o u b l e s i n l a b o r ?

N u m b e r o f c h il d r e n b o r n ?

W h e n l a s t c o n fi n e d ( y e a r ) ?

A r e y o u n o w  p r e g n a n t ?

2.  a.  A r e  y o u  r u p t u r e d ?  N o .

h.  I f  s o, d o y o u  a g r e e t o w e a r a w e ll - fi t t i n g t r u s s ?

1 0

2 0

3 0

4 0
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3- G iv e  fu ll p a rtic u la rs  o f  a n y  illn ess y o u  m ay have 

had  sin ce ch ild h o od , an d  n am e o f  m ed ical attendant or 

atten dan ts. N o  sickness.

4. W h e n  w e re  y o u  last confin ed to  th e  house by 

illn e ss?  N o t  sin ce ch ildh ood .

5. H a v e  y o u  ev er been a n  in m ate  o f  a n y  asylum  or 

h o sp ita l?  I f  so, w h en  an d  fo r  w h a t?  N o .

6. a. N a m e  an d  resid en ce o f  y o u r  u su a l m edical at- 

,10 ten dan t. H a v e  none.

b. W h e n  an d  fo r  w h a t h a v e  h is serv ices been re-

q u ired  ?

7. H a v e  y o u  co n su lted  a n y  o th er p h ysic ia n  ? I f  so. 

w h en -a n d  fo r  w h a t?  N o .

8. H a v e  y o u  ever used  a lco h o lic  stim u lan ts, opium  or 

o th e r n a rco tics , w in e  o r  m alt liq u o rs, o r  tob acco , to any 

e x c e s s ?  I f  so, w h en  an d  fo r  h o w  lo n g ?  G iv e  par- 

ticu la rs .

,20 9. T o  w h a t d a ily  o r o th er e x te n t do y o u  u se tobacco?

(D e fin ite  an d  sp ecific rep lies re q u ire d .)  M oderately.

O p iu m  o r o th er n a rc o tic ?  N o n e.

A lc o h o lic  stim u la n ts ? N o n e.

W in e  o r m alt liq u o rs?  N o n e.

10. a. H a v e  y o u  ev er u n d e rg o n e  e x a m in a tio n  for life 

in su ra n ce  u p on  w h ic h  y o u  d id  n o t receive  a p o lic y  o f the 

e x a c t  k in d  an d  a m o u n t a p p lied  fo r  ?

b. I f  yes, g iv e  p a rticu lars. N o .

1 1 . a. H a s  e ith er o f  y o u r  p aren ts o r a n y  o f  your 

b ro th ers, sisters, g ra n d p a re n ts , u n cles o r aun ts now , or 

ev er had, co n su m p tio n , can cer, g o u t, sc ro fu la , diabetes, 

rh eu m atism , ep ilep sy, in sa n ity , or o th er h ered ita ry  dis-

ea se?  N o .

b. I f  so, g iv e  fu ll p a rticu la rs  o f  each  case.

12. A n s w e r s  in fu ll d eta il to  the fo llo w in g  queries must 

be o b ta in e d : In  g iv in g  cau se o f  death , a v o id  a ll indefin-

ite term s a s  g e n e ra l d eb ility , d o n ’t k n o w , ch a n g e  o f life>

40 h ea rt fa ilu re , fev er, d ro p sy , e x p o su re  o r  acciden t.
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, I f t h e w o r d  c h il d b i r t h o r c o n fi n e m e n t i s u s e d, s t a t e h o w  

l o n g- a f t e r t h e d e li v e r y  d e a t h o c c u r r e d , a n d w h e t h e r t h e r e 

w e r e a n y s y m p t o m s o f d i s e a s e o f t h e l u n g s.

( D i t t o m a r k s a n d d a s h e s a r e n o t a n s w e r s. )

L i v i n g . A g e  o f  E a c h . C o n d i t i o n  o f

H e a l t h  o f  E a c h .

P a t e r n al g r a n d f a t h e r, •  A p p li c a n t k n o w s

P a t e r n al g r a n d m o t h e r,  v e r y  li t tl e o f g r a n d -

M a t e r n al g r a n d f a t h e r,  p a r e n t s, t h i n k s t h e y

M a t e r n al g r a n d m o t h e r,  w e r e r o b u s t a n d l o n g

F a t h e r, li v e d , h e r e d i t a r y h i s -

M o t h e r, t o r y  i s v e r y  g o o d .

H o w  m a n y b r o t h e r s l i v i n g ?   T w o .  A g e s 5 0 a n d  3 5. 

H o w  m a n y si s t e r s li v i n g ?   O n e, a g e 6 0.

D e a d . A g e  a t  D e a t h . C a u s e  o f  D e a t h

o f  E a c h .

P a t e r n al g r a n d f a t h e r,

P a t e r n al g r a n d m o t h e r,

M a t e r n al g r a n d f a t h e r,

M a t e r n al g r a n d m o t h e r,

F a t h e r, 9 7 N o k n o w n si c k n e s s.

M o t h e r, 7 8 E r y s i p e l a s.

L e n g t h o f si c k n e s s. P r e v i o u s h e al t h.

M o t h e r s h o r t ti m e. G o o d.

H o w  m a n y b r o t h e r s d e a d ?

H o w  m a n y si s t e r s d e a d ?  O n e. 

d e at h, u n k n o w n .

A g e  3 0.  C a u s e o f

L e n g t h o f si c k n e s s. P r e v i o u s h e al t h.

S h o r t ti m e. G o o d.

I h e r e b y d e c l a r e t h a t t h e a p p li c a ti o n t o t h e M e t r o p o li -

t a n L i f e  I n s u r a n c e C o m p a n y f o r a n i n s u r a n c e o n m y lif e, 

w a s si g n e d b y m e, a n d t h a t I r e n e w  a n d c o n fi r m  m y 

a g r e e m e n t s t h e r e i n a s t o  t h e a n s w e r s g i v e n  a b o v e t o t h e 

M e di c al E x a m i n e r, a n d I; h e r e b y d e cl a r e t h a t s a i d a n s w e r s 

a r e c o r r e c tl y r e c o r d e d .

1 0

2 0

3 0

4 0
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D a te d  a t E n g le w o o d , th is 2 3 rd  d a y  o f  N o v .,  1899. 

W itn e ss , S . T .  S ta rr in g , M . D .

S ig n a tu r e  o f  th e  p erso n  w h o se  l ife  is p rop osed  fo r  in-

surance.
J O H N  W . D I M I C K .

A n d  w h ich  p o lic y  o r in stru m en t th e  p la in tiff  b r in g s  here 

in to  court.

A n d  th e  p la in tiff in  fa c t  sa ys th at a ll th e  co ven an ts and 

10  co n d itio n s in said  co n tra ct to  be p e rfo rm e d  b y  th e said 

Jo h n  W . D im ic k  and b y  th is  p la in tiff  B r id g e t  Dim ick, 

h a ve  been d u ly  k ep t and  p erfo rm e d  b y  th em  and each of 

them .
A n d  th e sa id  p la in tiff  fu rth e r  in fa c t  says, th at after 

th e  m a k in g  o f  th e  said  co n tract o f  in su ra n ce  an d  th e issu-

an ce o f  said  p o licy  in ev id en ce  th e re o f, o n  o r ab out the 

tw e n ty -fo u r th  d a y  o f  J a n u a ry , n in eteen  h u n d red , th e said 

Jo h n  W . D im ic k  d ep arted  th is  life , and  a fu ll, complete 

an d  s a tis fa c to ry  ev id en ce  o f  th e  d eath  o f  th e  sa id  John W. 

20 D im ic k  w a s d u ly  m ade an d  su b m itted  in a cco rd a n ce  with 

said  co n tract, an d  in  a cco rd a n ce  an d  c im p lia n ce  w ith  the 

fo rm s in  u se  an d  ado p ted  b y  th e  sa id  d efen d an t, which 

w e re  su b m itted  to  th e  said  d efen d a n t b y  th is p la in tiff, and 

w e re  th e re fo re  req u ested  b y  the said  p la in tiff  to  p a y  to  her 

th e  sum  o f  on e th o u san d  d o llars, so b y  it assum ed as 

a fo re sa id , b y  th e  term s an d  p ro v isio n s o f  th e sa id  policy., 

w h ich  sum  o f  one th o u san d  d o lla rs  it, th e  said  defendant. 

q q  th e re fo re  p rom ised  to  p a y  to  th e  sa id  p la in tiff  according 

to  th e  fo rm  and effect o f  its  said  p ro m ise  an d  undertaking 

so m ad e a s a fo re sa id , y e t it, th e  said  d efen d an t, has 

n e glected  an d  fa ile d  so to  do.
F o r  th at w h erea s, th e said  d efen d a n t h ereto fo re , to  wit. 

on th e  tw e n ty -fo u r th  d a y  o f  J a n u a ry , n in eteen hundred, at 

E n g le w o o d , in said  C o u n ty  o f  B e rg e n , w a s  indebted to 

th e  p la in tiff  in  tw o  th o u san d  d ollars, fo r  g o o d s  sold  and 

d e liv ere d  b y  th e  p la in tiff to  th e  d efen d a n t at th e ir  req u est; 

and in  th e  lik e  sum  fo r  w o r k  don e and  m ateria ls  furnished 

b y  th e p la in tiff fo r  th e  d efen d a n t a t th e ir  re q u e st; and in 

th e  lik e  sum  fo r  m on ey  lent b y  th e  p la in tiff to  th e  defend- 

40 an t at th e ir  r e q u e s t ; and  in th e lik e  sum  fo r  m o n ey  paid
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by the p la in tiff fo r  th e u se o f  th e d efen d a n t at th e ir  re-

quest; and in  th e  lik e  sum  fo r  m o n ey  received  b y  th e  d e-

fendant fo r  th e u se  o f  th e  p la in t if f ; an d  in th e  lik e  sum  

for interest fo r  th e  fo rb ea ra n c e  b y  th e  p la in tiff  at th e  de-

fendant’s requ est o f  m o n ey  d u e and  o w in g  fro m  th e  de-

fendant to  th e  p la in t if f ; an d  in th e  lik e  sum  fo r  m o n ey  due 

from the d efen d a n t to  th e p la in tiff  on  an a cco u n t stated  

between th e m ; and b e in g  so indebted , the d efen d an t, in 

consideration th e re o f, then and  th ere p rom ised  th e  p la in -

tiff to  p a y  to  th em  th e  said  severa l sum s o f  m o n ey  on 
request.

Y e t  the said  d efen d a n t hath  d isre g a rd e d  its said  several 

promises and h ath  not p aid  th e  said  severa l su m s o f 

money n or a n y  o f  them , o r  a n y  p a rt th e re o f, a lth o u g h  

often requested  so to  do, b u t to  d o  hath  h ith e rto  w h o lly  

refused and still d oth  re fu se , to  th e  d a m a g e  o f  th e  said  

plaintiff tw o  th ou san d  d o llars, an d  th e re fo re  she b rin g s 
her suit.

A n d  the sa id  d efen d a n t, b y  M c C a rte r , W illia m s o n  &  

M cC arter, its a tto rn e y , cofnes an d  d efen d s th e  w r o n g  and 

injury, w h en , etc., an d  sa y s  th a t it d id  n ot u n d erta k e  or 

promise in m an n er an d  fo rm  as th e  said  p la in tiff  hath 

above th e re o f com p lain ed  a g a in st it, and o f  th is it puts 

itself upon th e  co u n try , etc.

A n d  th e said  d efen d an t, b y  M c C a rte r , W illia m s o n  & 
M cC arter, its a tto rn e y , fo r  a fu rth e r  plea in th is  b eh alf, 

by leave o f  th e  c o u rt first had  and  obtain ed , a c c o rd in g  tc  

the form  o f  th e  s ta tu te  in such  case m ad e an d  p ro v id ed  

comes and d e fe n d s th e  w r o n g  an d  in ju ry , w h en , etc., and 

says that th e  sa id  p la in tiff  o u g h t n o t to  h a ve  o r  m ain tain  

her a fo resa id  a ctio n  th e re o f a g a in s t  th e  said  d efen d a n t, b e-

cause it says th at it is  n o t tru e  a s  a v erred  in said  d ecla ra -

tion, that all th e  co v e n a n ts  an d  co n d itio n s in said  co n tract 

of insurance to  be p e rfo rm e d  b y  th e  said  Jo h n  W . D im ic k  

and by th e p la in tiff  B r id g e t  D im ick , h a ve  been d u ly  p er-

formed and  k ep t b y  them , an d  each  o f  them , and th is  de-

fendant specifies th e  co n d itio n s p reced en t, th e  p e r fo rm -

ance o f  w h ich  it in ten ds to  co n test, as fo llo w s , th at is to  
s a y :

10

20

30

40



i8

F irs t . T h e  fa ls ity  to  th e  a n sw er “ yes, fo r  lo n g  service 

in the c iv il w a r ,”  m ad e b y  the sa id  in su red  in th e applica-

tio n  fo r  the p o lic y  in suit, s ig n ed  b y  th e p la in tiff  and the 

in sured  in  re p ly  to  th e q u estion , “ H a v e  y o u  ev er been a 

p en sioner, o r is an a p p licatio n  fo r  a p en sion  p en din g  or 

co n tem p lated ? ( I f  g ra n te d  state  cau se in e x a c t  language 

o f  pen sion  p a p e rs .) ”
S e co n d — T h e  fa lse  a n sw er “ N o n e ”  m ad e b y  the in-

su red  to  the fu rth e r  q u estio n  in«said a p p licatio n  signed  by 

10 h im , “ S ta te  a m o u n t o f  in su ra n ce  y o u  n o w  c a r r y  on your 

life , w ith  the n am e o f  co m p a n y  o r A s so c ia tio n , b y  whom 

g ra n te d , and  th e  y e a r  o f  issue, (en u m era te  e a ch ) ;”  and 

also  the fa lse  a n sw e r  “ N o n e ”  in re p ly  to  th e question, “ Is 

th ere a n y  o th er in su ran ce  in fo rce  on y o u r  l i f e ? ”

T h ir d — A ls o  the fa lse  a n sw e r  “ N o ,”  m ad e b y  the in-

su red  in re p ly  to  an in q u iry  o f  the m ed ical exam in er of 

the d efen d a n t “ H a v e  y o u  ev er h ad  rh eu m a tism ?

F o u r th — A n d  also  the fa lse  a n sw er “ N o ,”  m ade b y the 

sa id  in su red  in rep ly  to  an in q u iry  o f  th e m ed ica l exami- 

20 ner, “ H a v e  y o u  ev er been an in m a te  o f  an a sy lu m  or hos-
p ita l?  I f  so, w h en  an d  fo r  w h a t ? ”  A n d  the defendant 

sa y s th a t the said  a p p licatio n  an d  the statem en ts m ade by 

th e  in su red  to  the m ed ical ex a m in er, w ere, b y  the term s of 

the sa id  policy' w a rra n tie s , and the fa ls ity  o f  a n y  answers 

th ereto  v it ia te d  th e sa id  p o licy , and  th a t the said  defend-

ant p rop oses to  co n test th e  p erfo rm a n ce  b y  th e insured  of 

the fo r e g o in g  co n d itio n s preced en t to  the ex e cu tio n  o f the 

oQ said  co n tract, o f  in suran ce, b ecau se  the said  insured  had 

been, an d  w a s  at the tim e o f  th e s ig n in g  o f  sa id  applica-

tion , and th e m a k in g  o f  said  a n sw er, a p en sion er o f  the 

U n ite d  S ta te s  G o v e rn m e n t fo r  d is a b ilit ie s ; an d  also be-

cau se the sa id  in su red  at th e tim e la st a fo re sa id  d id  carry 

in su ra n ce  u pon h is life , in  th e  P ru d e n tia l In su ran ce  Com-

p a n y  o f  A m e ric a , and  th ere  w a s, at the tim e o f  the signing 

o f  sa id  ap p lication , a p o lic y  o f  in suran ce, in fo rce  upon the 

life  o f  the sa id  in sured  w ith  th e P ru d e n tia l Insurance 

C o m p a n y  o f  A m e ric a , fo r  tw o  h u n d red  and nin eteen dol-

lars, b e in g  p o lic y  N o . 10 ,2 5 8 ,6 4 2 ; an d  a lso  because the 

sa id  in su red  h ad  h ad  rh eu m a tism  p re v io u s ly  to  the time 

40 w h en  he sig n ed  the statem en t m ad e to  the m ed ica l exami-
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ner, o f said d éfen d an t, and a lso  because the said  in sured  

had been an in m ate o f  a h o sp ital, to  w it, th e  h o sp ita l at 

E nglew ood, in B e rg e n  C o u n ty , in  the S ta te  o f  N e w  J er-

sey, for a lo n g  space o f  tim e, fo r  tw o  w eeks, at the tim e 

that he m ade said  false, a n sw e r  to  the said  m ed ical e x a m i-

ner, and o f  th is the d efen d a n t puts itse lf upon  th e co u n -

try, &c., and th e p la in tiff  d oth  the like.

T h erefore, let a j u r y  th ereu p on  com e b efo re  our C h ie f 

Justice or som e o th er J u stice  o f  the S u p rem e C o u rt  o f  the 

State o f  N e w  J ersey , at a C ir c u it  C o u rt  to  b e  h old en  at 10 

H ackensack, in an d  fo r  the C o u n ty  o f  B e rg e n , on  the sec-

ond T u esd a y  o f  Sep tem b er, in  the y e a r  o f  o u r L o rd , one 

thousand nine h u n d red  an d  tw o , b y  w h om , etc., and  the 

same d ay is g iv e n  to  the p a rties a fo re sa id  there, etc.

A n d  n o w  at th is d ay , to  w it , the fifth  d a y  o f  N o ve m b er, 

nineteen h u n d red  an d  tw o , b e fo re  o u r said  S u p rem e C o u rt  

at Tren ton  com es the sa id  p la in tiff  b y  her a tto rn e y  a fo re -

said, and the J u stice  b e fo re  w h o m , etc., h a v in g  first sent 

hither his reco rd  h ad  b e fo re  him  in these word's, to  w it  :

A fterw a rd s, to  w it , at a C ir c u it  C o u rt  h old en  at H a c k -  20 

ensack, in and  fo r  the C o u n ty  o f  B e rg e n , b e fo re  J o n a th a n  

Dixon, E sq u ire , one o f  the Ju stices o f  the S u p rem e C o u rt, 

at the Septem ber term , n in eteen h u n d red  and  tw o , a cco rd -

ing to the fo rm  o f  the sta tu te  in such  case m ad e and p ro -

vided com es as w e ll the sa id  p la in tiff, B r id g e t  D im ick , as 

the said d efen d an t, M e tro p o lita n  L if e  In su ran ce  C o m -

pany, b y  th eir resp ective  a tto rn ey s  w ith in  m en tion ed , and 

the ju ro rs o f  the ju r y  b etw een  the p a rties a fo re sa id , in the 

plea aforesaid , b e in g  also  su m m on ed  com e, w h o  to  speak 

the truth o f  the m atters an d  th in g s  w ith in  co n ta in ed , be- 30 
ing chosen, tried  and sw o rn , u p o n  th e ir  oath  say, b y  d ire c-

tion o f the said  Ju stice, th at the said  d efen d a n t d id  u n d er-

take and p rom ise in m an n er and fo rm  as the said  p la in tiff 

has in her sa id  d ecla ra tio n  a lle g e d  a g a in st it, an d  th ey  

assess the d am a ges o f  the said  B r id g e t  D im ick , b y  reason  

o f the n o n -p erfo rm a n ce o f  the said  p rom ises and u n d er-

takings, o v e r  and a b o ve  h ere co sts o f  su it b y  her ex p en d -

ed, at the sum  o f  eleven  h u n d red  and f if ty  d ollars, and fo r  

those costs and  ch a rg e s  the sum  o f  s ix  cents.

T h erefo re, it is co n sid ered  th at the said  p la in tiff  do re- 40
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c o v e r a g a i n s t t h e s a i d d e f e n d a n t h e r s a i d d a m a g e s b y t h e 

j u r y  i n f o r m  a f o r e s a i d  f o u n d t o b e t h e s u m  o f el e v e n h u n-

d r e d a n d fi f t y  d o ll a r s, a n d a l s o

f o r h e r c o s t s a n d c h a r g e s a f o r e s a i d , b y t h e 

c o u r t n o w  h e r e a d j u d g e d  t o t h e s a i d p l a i n ti f f, a n d wit h 

h e r a s s e n t, w h i c h  s a i d d a m a g e s, c o s t s a n d c h a r g e s i n t h e 

w h o l e a m o u n t t o

J u d g m e n t s i g n e d t h e fi f t h  d a y o f N o v e m b e r, ni n et e e n 

h u n d r e d a n d t w o .

1 0 W I L L I A M  S. G U M M E R E ,

C.  J.

1 } W i l l i a m  R i k e r , J r ., C l e r k o f t h e S u p r e m e C o u r t of 

t h e S t a t e o f N e w  J e r s e y, d o c e r t i f y  t h a t t h e f o r e g o i n g is 

a t r u e c o p y o f t h e j u d g m e n t e n t e r e d i n t h e a b o v e st at e d 

c a u s e a s t h e s a m e r e m a i n s o f r e c o r d i n m y  o ffi c e.

I n t e s ti m o n y w h e r e o f, I h a v e s e t m y h a n d 

( l . s . ) a n d t h e s e al o f s a i d C o u r t a t T r e n t o n , t hi s 

s e c o n d d a y o f F e b r u a r y , A . D ., n i n e t e e n h u n- 

^ 9 d r e d a n d t h r e e.

W I L L I A M  R I K E R , J R ., 

Cl e r k.

3 0
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N E W J E R S E Y S U P R E M E C O U R T. 

B e r g e n  C o u n t y .

B r i d g e t  D i m i c k , 

v s.

T h e  M e t r o p o l i t a n  L i f e  I n s u r -

a n c e  C o m p a n y .

O n C o nt r a ct.

1 0

T r a n s c ri pt of st e n o g r a p h e r’ s n ot e s t a k e n o n t h e t ri al of 

t h e a b o v e st at e d c a u s e, at H a c k e n s a c k, o n t h e t e nt h d a y 

of S e pt e m b er, A. D. 1 9 0 2, b ef o r e hi s H o n o r, J o n at h a n 2 0 

Di x o n, a n d a j u r y.

A p p e a r a n c e s .

F o r t h e pl ai ntiff, M e s s r s. W a r r e n Di x o ri a n d J o h n P. 
St o c kt o n.

F or t h e d ef e n d a nt, R o b e rt H. M c C a rt e r, E s q., of M c -

C art er, Willi a m s o n & M c C a rt e r.

J O S E P H A. V O G H T, a wit n e s s p r o d u c e d o n t h e p a rt of

t h e pl ai ntiff, b ei n g d ul y s w o r n a c c o r di n g t o l a w, o n 3 0 

hi s o at h t e stifi e s a s f oll o w s :

Di r e ct e x a mi n ati o n  b y M r. Di x o n.

Q W h e r e d o y o u r e si d e ?

A E n gl e w o o d, N. J.

Q  W h at i s y o u r b u si n e s s ?

A U n d e rt a k e r.

Q Di d y o u k n o w J o h n W. Di mi c k i n hi s lif eti m e at 
E n gl e w o o d, N. J. ?

A I di d ; y e s, si r. 4 0
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Q Di d y o u b u r y hi m ?

A I di d.

Q W h e n di d h e di e ?

A T h e t w e nt y -f o u rt h d a y of J a n u a r y, I t hi n k.

Q  W h e r e w a s h e b u ri e d ?

A H e w a s b u ri e d i n E n gl e w o o d, Mt. C a r m el Ce me- 
r y.

Q H e w a s t h e h u s b a n d of M r s. Di mi c k ?

A  Y e s.

N o c r o s s e x a mi n ati o n.

M r. M c C a rt e r.  I s h o ul d s u p p o s e t h at t h e pr o of 

of l o s s s h o ul d b e s u b mitt e d b y t h e pl ai ntiff, a n d f or 

f ail u r e t o off e r t h e p r o of o f l o s s I m o v e f o r a n o n-

s uit.

T h e C o u rt.  W h at a r e t h e pl e a di n g s ?

M r. Di x o n.  T h e g e n e r al i s s u e a n d a s p e ci al pl ea.

T h e C o u rt.  T h e r e i s n ot hi n g i n a s p e ci al pl ea 

wit h r e g a r d t o f ail u r e t o p r o v e t h e l o s s.

T h e d e cl a r ati o n s e e ms t o b e s uffi ci e nt i n t he 

a b s e n c e of t h e all e g ati o n of a n y s uffi ci e nt f ail ur e.

M oti o n t o n o n- s uit i s o v e r r ul e d.

C o u n s el f o r t h e d ef e n c e t h e r e u p o n p r a y s f or a n 

e x c e pti o n t o t h e r ef u s al of t h e c o u rt t o n o n- s uit t he 

pl ai ntiff, w hi c h i s all o w e d a n d t h e s a m e i s s e al e d ac-

c o r di n gl y.

D e f e n d a n t ' s  C a s e .

J O N A T H A N D I X O N, ( l . s . ) 

J u sti c e S u p r e m e C o urt.

4 0
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JOHN J. HARING, a witness produced on the part of 
the defendant, being duly sworn according to law, on 
his oath testifies as follows:

Direct examination by Mr. McCarter.

Q Doctor, I believe you are as we all know a practic-
ing physician in this county ?

A Yes, sir.
Q How long have you carried on your profession as 

physician in this county?
A Fifty years.
Q Where do you practice ?
A Tenafly. .
Q Did you know John W. Dimick?
A I did.
Q I show you what purports to be an application to 

the Metropolitan Insurance Company in the name of 
‘‘John W. Dimick and asking to have the signature ‘J. J. 
Haring,’ ” as attesting witness to that portion of the appli-
cation is in your own handwriting?

A Yes, sir.
Q Did you see Mr. Dimick sign that paper?
A I did.

Paper offered in evidence.

M r. D ixon. Under the ruling of the Supreme 
Court, it is held that this is a contract issued by the 
company (indicating policy). The application is 
sent to the company and this is submitted to the 
plaintiff as a copy.

The Court. I will admit the paper offered. Paper 
purporting to be application admitted in evidence and 
marked D. i.

Counsel for the plaintiff thereupon prays an ex-
ception to the admission of the application in evi-
dence and the same is sealed accordingly.

Q Do you recollect having examined Mr. Dimick for 
the policy in the Prudential Insurance Company ?

A Yes, sir.
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Q Was that before or after? 
A  Before.

Cross examination by Mr. Dixon.

Q You examined him for the company at the request 
of the company ?

A  Yes, sir.

20 Counsel. That is all.

'W ILLIAM  J. KING, a witness produced on the part of 
the defendant, being duly sworn according to law, on 
his oath testifies as follows :

Direct examination by Mr. McCarter.

Q What position, if any, do you hold in the Metro-
politan Insurance Company?

A  At the present time I am superintendent ; I was as-
sistant superintendent at the time of that application.

Q Did you know John W. Dimick in his lifetime?
A  I did.
Q I show the same paper that was shown to Dr. Har-

ing and refer you to the signatures of “John W. Dimick,” 
and “ Bridget Dimick,” and I ask you if you saw these
signatures made?

A I did.
Q By Mrs. Dimick and also John W. Dimick?
A Yes, sir.
Q Bridget Dimick is the plaintiff in this suit?
A Yes, sir.
Q John W. Dimick is the decedent in this case?
A Yes.
Q Where was that done?
A At Mr. Dimick’s house.

Counsel. That is all. 
No cross examination.
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FREDERICK W. W INANS, a witness produced on the 
part of the defense, being duly sworn according to 
law, on his oath testifies as follows:

Direct examination by Mr. McCarter.

Q What is your business ?
A Life insurance.
Q What company?.
A Prudential.
Q At Newark?
A Yes, sir.
Q In the application for the policy of insurance in 

suit, in reply to the question, “ Is there no other insurance 
in force on your life, and if so, state the name of the com-
pany or association ?” , in reply to both these inquiries the 
applicant stated “ None;” and these inquiries were an-
swered in that way in the month of November, 1899. 
Will you state whether or not at that time Mr. John W. 
Dimick had any policy of insurance in your company?

Objected to on the ground that the question states 
to the witness a supposed fact which is not a fact.

Q In November, 1899, was or was not Mr. Dimick 
insured in the Prudential Insurance Company of America ?

Objected to on the ground that the question calls 
for a conclusion and also that it is immaterial, irrele-
vant, and incompetent.

Question allowed.

A He was.
Q Was the policy subsequently paid?
A It was.

Mr. Dixon. I am objecting to all this testimony; 
it is immaterial.

Q1 Have you the policy with you ?
A I have.
Q Will you produce it?
A Yes, sir. (Witness produces policy.)
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Q I s t hi s t h e p oli c y of i n s u r a n c e r ef e r r e d t o b y y o u ?

A Y e s.

S ai d p oli c y i s off e r e d i n e vi d e n c e. O bj e ct e d t o as 

i m m at e ri al, i r r el e v a nt a n d n ot p r o of.

P oli c y i s a d mitt e d i n e vi d e n c e a n d m a r k e d D. 2.

C o u n s el f o r t h e pl ai ntiff p r a y s a n e x c e pti o n t o 

t h e r uli n g of t h e c o u rt, a d mitti n g s ai d p oli c y i n e vi-

d e n c e, w hi c h i s all o w e d a n d t h e s a m e i s s e al e d ac- 

1 0  c o r di n gl y.

Q H a v e y o u t h e a p pli c ati o n f o r t h at p oli c y h er e ?

A I h a v e.

Q Will y o u p r o d u c e it ?

A  ( Wit n e s s d o e s s o.)

P a p e r i s off e r e d i n e vi d e n c e.

O bj e ct e d t o a s i r r el e v a nt, i m m at e ri al a n d i nc o m-

p et e nt.

T h e C o u rt.  I a m di s p o s e d t o e x cl u d e it, it i s n ot 

2 0   e vi d e n c e a g ai n st t hi s pl ai ntiff. Off e r of p a p er o v er-

r ul e d.
C o u n s el f o r t h e d ef e n d a nt p r a y s a n e x c e pti o n t o 

/  t h e r uli n g of t h e c o u rt a n d t h e s a m e i s s e al e d ac-

c o r di n gl y.

J O N A T H A N D I X O N, ( l . s.)

J u sti c e S u p r e m e C o u rt.

C o u n s el.  T h at i s all.
3 0

N o c r o s s e x a mi n ati o n.

4 0
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GEORGE T. HAZLIM , a witness produced on the part 
of the defendant, being duly sworn according to law, 
on his oath, testifies as follows:

Direct examination by Mr. McCarter.

Q Where do you live ? t
A Washington, D. C.
Q What is your business ? . ^
A I am an examiner in the law division of the United 

States Pension Bureau.
Q, Have you been subpoenaed to produce any papers 

on file in your office touching the application made for a 
pension by John W. Dimick ?

A Yes, sir.
Q Have you these papers here?
A I have.
Q Will you produce any papers on file in your office 

touching the application for a pension made by John W. 
Dimick ?

A Yes, sir.

Objected to as incompetent, irrelevant and imma-
terial.

Mr, McCarter. This offer is to show that John 
W. Dimick applied for a pension to United States 
Government in the year 1896, and was refused.

The Court. I am inclined to think on the ques-
tion of fraud it is competent and on the question of 30 
warranty it is mere hearsay. You deny the making 
of the contract and your position that you can defeat 
the contract in this way— that it was made on fraud-
ulent representation.

Mr. Dixon. I am objecting to the whole line of 
examination of this subject on the same ground that 
I have stated.

The Court. You must object to the questions as 
they are put. 40
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Q Do you find amongst, the papers which you pro-
duced in response to the subpoena the declaration pur-
porting to be signed by John W. Dimick, for a pension 
under the act of June 27, 1890?

Objected to on the ground that it is immaterial 
and irrelevant.

Question allowed.
Counsel for the plaintiff prays an exception to the 

ruling of the court, which is allowed, and the same 
10 is sealed accordingly.

20

30

A I did.
Q  Have you it in your possession?
A  I have.
Q Where are these taken from ?
A  From the files of the United States Pension Bureau 

Washington, D. C.
Q What is the date of the first declaration filed ?
A  December, 1895.
Q; Does that purport to be signed by John W. Dimick r 
A  Yes, sir.
Q What was done with that application ?
A  That application was rejected.
Q Do you find a later application?.
A  Yes, sir.
Q| What is that dated?
A  That was dated June 25, 1896.
Q Does that purport to be signed by John W. Dimick?

Objected to.
Question allowed.
Counsel for the plaintiff prays an exception to the 

ruling of the court, which is allowed, and the same is 
sealed accordingly.

A  Yes, sir.
Q What became of that application ?
A  He was pensioned on that application.

Counsel for the plaintiff objects to the answer on 
the ground that it is the conclusion of the witness 
and not legal testimony.4 0
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Counsel for the defendant offers in evidence appli-
cation purporting to be signed by John W. Dimicl 
for a pension, in which the cause of rheumatism is not 
stated as a disability, and which appears to be re-
jected; also the application last made in which the 
cause rheumatism is stated as the cause of disability, 
upon which it appears that the pension was granted; 
also another application for an increase, dated Oc-
tober 31, 1896, filed a short time afterwards, .in 
which he gives rheumatism as such a disability, which 
appears to have been granted.

The Court. They are not competent because it 
does not yet appear that they were made by John W. 
Dimick.

The papers are marked for identification, D-3, 
D-4, D-5.

Cross examination by Mr. Dixon.

Q These papers that you produce here— the applica-
tions that you speak of, were they witnessed by anybody ?

A Yes, sir.
Q| By whom do they appear to be witnessed ?
A The first application, dated December 6, 1895, was 

witnessed by Monroe Mattison and Z. Mautimer Vine- 
berg.

Q Do you know these persons ?
A No, sir.
Q Do you know where they live?
A Only the address given here— Englewood, -Bergen 

County, N. J.
Q1 By whom are the others witnessed ?
A The application of June 20, 1896, is witnessed by

E. A. Trowbridge and M. Mattison.
Q Of where?
A Englewood, N. J.
Q The other ?
A The application for increase of October 30, 1896 

is witnessed by Henry C. Jackson and B. Gorham.
Q Of where ?
A Their residences are given as Englewood, N. J.

10
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Q  { B y  M r.  M c C a r t e r. )   H a v e  y o u  t h e  r e p o r t s o f t h e 

e x a m i n i n g  s u r g e o n s w i t h  y o u ?

A   T h e y  a r e  w i t h i n  t h e  p a p e r s t h a t y o u  h a v e .

O b j e c t e d  t o  o n  t h e  g r o u n d  t h a t t h e r e p o r t s a r e n ot 

e v i d e n c e .

A A R O N  K . B A L D W I N , a w i t n e s s p r o d u c e d  o n t h e p a rt 

o f t h e d e f e n d a n t, b e i n g  d u l y  s w o r n  a c c o r d i n g  t o l a w, 

o n  h i s o a t h , t e s ti fi e s a s f o l l o w s :

D i r e c t  e x a mi n a ti o n  b y  M r . M c C a r t e r .

Q   A r e  y o u  a p r a c t i c i n g  p h y s i c i a n  o f t h e C i t y  o f N e w -

a r k ?

A   I  a m .

O   H o w  l o n g  h a v e  y o u  c a r r i e d  o n y o u r  p r o f e s s i o n ?

A   T h i r t y - o n e  y e a r s .

Q   A r e  y o u  o n e o f t h e e x a m i n i n g  s u r g e o n s o f t h e P e n - 

2 0  . s i o n  D e p a r t m e n t ?

A   I w a s .

Q   W e r e  y o u  s u c h  i n t h e y e a r 1 8 9 6 ?

A   Y e s .

Q  1 s u p p o s e y o u  e x a m i n e d  a g r e a t m a n y  a p pli c a n t s 

f o r p e n s i o n s, d o c t o r ?

A   I e x a m i n e d  o v e r f o u r t h o u s a n d  i n  s e v e n  y e a r s.

Q   I s h o w  y o u  w h a t i s s a i d  b y  t h e g e n t l e m a n  f r o m 

W a s h i n g t o n  t o  b e e x a m i n i n g  s u r g e o n ’ s r e p o r t, a n d I a s k 

y o u  i f  . y o u a r e t h e A . K . B a l d w i n , w h o s e  s i g n a t u r e p u r- 

3 0   p o r t s t o  b e a t t h e e n d o f t h a t s t a t e m e n t ?

A   Y e s , s i r.

Q   W i l l y o u  l o o k  a t t h a t p a p e r a n d  r e f r e s h  y o u r r e c ol -

l e c t i o n  a s t o  t h e f a c t s t h e r e i n  s t a t e d  ?

O b j e c t e d  t o .

Q  { B y  t h e C o u r t. )   W h o  m a d e t h a t p a p e r ?

A   M . S . C r a n e , o u r s e c r e t a r y .

T h e  C o u r t.   I d o n ’ t s e e h o w  t h e w i t n e s s c a n u s e it. 

M r.  M c C a r t e r.   I s u b m i t t h a t i t i s a p a p e r si g n e d 

b y  t h e w i t n e s s .  I t i s a p a p e r c o n t a i n i n g  t h e r e s ul t of4 0
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an examination which this doctor and other physi-
cians claim to have made on Mr. Dimick. It ap-
pears to be signed by him.

Q (By Mr. McCarter. ) What is the paper which I 
show you ?

Q (By the Court.) What do you know about that 
paper; did you ever see it before to your knowledge?

A Yes, sir.
Q When ? 10
A At the time it was made out— the date here; I can 

simply say that.
Q Is it signed by you?
A Yes, sir.

Q Are you prepared to say that you saw it at the time 
it was made out ?

A I am prepared to say so.
Q How?
A From the writing and everything else; from my 

recollection by looking at the paper itself— the description 
of the case.

Q Was that at the time when this examination took 
place ?

A Either at the time or the next day.

Mr. Dixon. The witness has not stated that he has 
any recollection of this transaction ; he has not stated 
that he cannot remember it. This paper cannot be 
testimony against the plaintiff here. It must be the 
evidence of this witness, and he must testify. If he 30 
can testify without that paper, we are entitled to that 
testimony.

The Court. You may examine him with regard to 
his knowledge of the paper.

Q (By Mr. Dixon.) How much of that paper is in 
your handwriting?

A The signature alone.
Q How many of these do you think you signed during 

the time that you were employed by the government ? 40
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A  I should think in the neighborhood of four thou-
sand or over.

Q Do you have any recollection of any special occur-
rence at the time that this was signed ?

A  No, sir.
Q Do you remember Mr. Dimick at all?
A  No, sir.
Q Have you any recollection of what he looked like?
A  No, sir.
Q A  general examination was made?
A  Yes, sir.
Q Where was it made ?
A  At my office.
Q Why do you remember that ?
A  Because the examinations were all made there at 

that time.
Q That is, if he was examined, he was examined in 

your office ?
A  Yes, sir.
O Further than that you would not remember any-

thing about it ?
A  It would be impossible, there are so many cases.
Q You cannot remember anything about any conver-

sation with him?
A  No, sir.
Q1 Or what was done ?
A  No, sir.
Q You don’t remember whether this was made on the 

day of the examination or afterwards ?
A  I know they were made either on the same day or 

the day after.
Q  That was the custom?
A  That was the custom.
Q You don’t recollect anything about this paper, ex-

cept that it was the custom to have it written either the 
same day or the next day ?

A  Yes, sir.
Q That was not done in the presence of the party ex-

amined ?
A  Yes, sir.40
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Q I thought you said it might be the next day?
A We took the notes then. This was one of the copies 

and the other copy was in the large book.
Q You took notes first, and after that you copied these 

notes in some paper, and that paper you filed in Washing-
ton, and the body of this paper is not in your handwriting; 
you didn’t make it out ?

A No, sir; Dr. Crane is our secretary.

Q He didn’t make them up in your office?
A He made them up for the most part that day in my 

office, or the next day at his own office, we concurring in 
the report.

Q After they were made out, they were brought to 
you and each one signed it?

A Usually we were all together when the reports were 
made.

Qt Hid you wait and see him write these, or did you 
go and see him write them ?

A In the great majority of instances we had the notes 20 
which we considered the equivalent.

Q It was merely a matter of his copying the notes?
A It was a particular matter ; there were three physi-

cians— (interrupted.)
Q One made a note of one thing and another a note 

of another thi ngf ̂
A Dr. Crane was the secretary. Dr. Skinner would 

make notes of one particular case and I of another case; 
we consulted on the case afterwards. Then the copy was 
made from the notes, and then we looked over the paper 30 
and each one of us signed it.

Q The examining physician made the notes on the 
case?

A And two made notes.
Q Of the same case?
A Dr. Crane made notes at times.
Q It was immaterial ?
A Immaterial— we all made notes.
Q When the three met on a case?
A Yes, sir. 40
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Q1 They were usually copied by Dr. Crane at his office 
or at your office?

A  Yes, sir.
Qt And afterwards signed ?
A  Yes.
Q And that is all you know about this paper?
' A  That is all by seeing the writing at the present time. 
Q {By Mr. McCarter.) Will you kindly look at the 

paper and refresh your recollection by reading it?

Objected to on the ground that the witness has not 
shown that it is a memorandum made by him.

The Court. It is a copy of the original memoran-
dum.

Q What are those notes that you speak of ?
A  Those notes refer to the examinee’s condition, to 

measurements of his body, and to other requirements that 
were ordered by the United States Government.

20 Q Do they include statements of everything that is on 
the report of the examining surgeon to the department; 
where are those original notes ?

A  I guess they have been in the waste basket years 
ago— down in the salt meadows.

Q Do they contain everything that was on the paper; 
is this report a copy of the notes or not ?

A  It is not a direct copy of the notes. 
g0 Q How did the United States get this paper ?

Objected to on the ground that this witness can-
not answer such a question.

The Court. I have understood the witness to indi-
cate what the nature of the notes is. These notes, if 
offered for the inspection of the witness, would be 
competent as a memorandum to refresh his recollec-
tion. This is not that document. This is a copy 
subsequently made. It does not seem to have the 
characteristics of such a memorandum as might be 
legally submitted to a witness in order to refresh his 

4 0  recollection.
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Q What full memorandum does ever exist of the con-
dition of the person examined as found by the examing 
board, other than the memorandum of which the paper 
before you in the original ?

Objected to as being incompetent and immaterial.
The Court. The rule, as I understand it, is that it 

must be a memorandum made by him at the time of 
the occurrence; and that a copy of that memoran-
dum, pr an abstract of it, is not competent to be used ' <j 
for such a purpose. This, I take it, is a report fur-
nished to the United States government drawn from 
notes, which were made at the time of the transac-
tion. Those notes would be competent to submit to 
the doctor, but this instrument is not competent for 
such a purpose.

Mr. McCarter. I offer to show by the witness 
that the paper in question is the only extant paper 

’ other than the duplicate in the book, concerning the 
examination of Mr. Dimick’s physical condition; 20 
that it contains many other statements and facts than 
what the few notes that have been referred to con-
tain; that the memorandum in question is a memo-
randum made either on the day and at the time of the 
examination or on the next day, and correctly states 
the result of the examination of Mr. Dimick by this 
witness.

Q (By the Court.) Does this report contain any-
thing with reference to Mr. Dimick’s physical condition 30 
that was not indicated by your notes in the first instance?

A Yes ; in this way, that we were required to examine 
certain portions of the body and report as to whether they 
were in sound condition or not, no matter how healthy 
the man might be. All that we didn’t incorporate in the 
notes because it was too plain. We simply took notes of 
what we actually did find-—the joints, the muscles, the 
ligaments, the examination of the urine, examination of 
the lungs and heart and each particular organ; but we 
didn’t put everything in the notes because it would take up 40
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any amount of time. We had them off by heart and we 
simply put in any difference in a direct copy.

Q This is a document drawn partly from your notes 
and partly from recollection?

A  Yes, sir; there are certain stereotyped forms that 
we have to incorporate in every paper.

The Court. Is there anything here pertinent ex-
cept rheumatism ?

IQ Mr. McCarter. No.

Q The question whether he had rheumatism of not— 
would that be entered on your original notes ?

A  Yes ; that would be entered on them by all means.
Q And this report would only be, with reference to 

that matter, a copy of your notes ?
A We are very careful about that.

Thè Court. That is the only inquiry, and as to 
that this does not seem to be the memorandum, and 

20 therefore it does not seem to be a proper document
to submit to the witness to refresh his recollection. 
It is a copy of that memorandum or an abstract from 
it. I shall exclude this paper so far as it relates to 
this cause.

Counsel for the defendant prays an exception to 
the ruling of the court, which is allowed, and the 
same is sealed accordingly.

JON ATH AN DIXON, ’ ( l . s .)

Justice Supreme Court.
30

Ql Do you recollect what was the trouble with Mr.
Dimick ?

A  No, sir; it would be impossible.

Mr. McCarter. We present a memorandum made 
either at the same time or within a day or two after-
wards, which, to all intents and purposes, and for the 
object and effect of the examination, is the official pa-
per made at the time— signed by the physicians who 
made the examination— the original being lost, and40
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that being made at the outside within twenty-four 
hours of the time of the examination, while the 
original facts were within the minds of the parties.,
I submit that the original being destroyed, in the 
course of business, this is such a memorandum that 
the witness may refer to.

The Court. I don’t think it is.
Mr. McCarter. That is all.
No cross examination.

10

BRIDGET DIMICK, the plaintiff, called as a witness on 
the part of the defendant, being duly sworn according 
to law, on her oath testifies as follows:

* Direct examination by Mr. McCarter.

Q: You are the plaintiff in this suit?
A Yes, sir. 20
Q I show you the paper called the “ Proof of Loss,” 

and ask you if that is your signature?
A Yes, sir; it looks like it.
Q You signed a paper after your husband’s death?
A Yes, sir.

Proof of loss offered in evidence.
Objected to.
Admitted in evidence and marked D-6.
Counsel for the plaintiff prays an exception to the 

ruling of the court, which is allowed, and the same is 
sealed accordingly.

Q Did your husband have a pension ?

Objected to.
Question allowed.
Counsel for the plaintiff prays an exception to the 

ruling of the court, which is allowed, and the same is 
sealed accordingly.

A Yes, sir. 40
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Q Can you tell us whether you are the Bridget Dimick 
who signed the application for this policy ?

A  I don’t understand you.
Q How long had your husband been collecting his 

pension money; do you remember?
A  I could not say.

The Court. Is there going to be any question as 
to whether the person who applied for the pension is 
the person insured under that policy ?

Mr. Dixon. We have no question of it.
Counsel. That is all.
No cross examination.

D AN IEL A. CURIE, a witness produced on the part of 
the defendant, being duly sworn according to law, on 
his oath testifies as follows:

- 0  Direct examination by Mr. McCarter.

O You reside where, doctor?
A  Englewood.
Q You carry on your profession as physician there? 
A  Yes, sir.
Q Did you know John W. Dimick?
A  I did.
Q Were you, during his lifetime, on the hospital board 

at Englewood? 
g0 A  Yes, I was.

Q Do you know whether or not he was an inmate of 
that hospital ?

Objected to on the ground that the question calls 
for a legal conclusion.

The Court. What is the legal conclusion?
Mr. Dixon. In making an iquiry, using the word 

“ inmate.”
The Court. I allow it.

4 0 A  He was.



39

Q When was that?
A I knew the last time I was here on this case. I 

think it was in 1898 or 1899 probably. I gave the proper 
date at the last trial, but what it is now I could not tell 
you, but I can come within a year of it. I know about the 
time of the year when it occurred.

Q Did you attend him in his last illness ?
A I did.
Q How long before that was it that he was in the 

hospital ? ‘ ̂
A It was a good while— three or four years.
Q How long was he in the hospital ?
A He was there about two weeks.
Q What was the trouble with him ?
A He had. been run over by a lumber wagon.

Objected to.
Question allowed.
Counsel for the plaintiff prays an exception to the 

ruling of the court, which is allowed and the same is 09 
sealed accordingly.

Q What effect did that have on him?

Objected to.
Question allowed.
Counsel for the plaintiff prays an exception to the 

ruling of the court, which is allowed and the same 
is sealed accordingly.

A The wheel passed over his body. oq

Q {By the Court,) Did it break any bones?
A No.
Q {By Mr. McCarter.) Did it bruise him?
A Yes; it passed over his chest.
Q Was he ^conscious while he was there ?
A Yes; all the time.

Counsel. That is all.
No cross examination.

40
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JU STIN IA ERM EN TRAU T, a witness produced on the 
part of the defendant, being duly sworn according to 
law, on his oath testifies as follows :

D irect examination by Mr. McCarter.

Q You are a physician?
A  I am.
Q What.position, if any, do you hold in the hospital 

ip  at Englewood ?
A Resident physician.
Q Have you, in response to subpoena, produced the 

official report of the inmates of that hospital?
A  I have.
O Do you hold it in your hand?
A  I do.
Q Will you look at it and see whether in the year 

1893, or at any other time anterior or subsequent thereto, 
John W. Dimick was an inmate of that hospital?

20 A  1 have a record of John W. Dimick— admitted1 Oc-
tober 28, 1893; discharged November 11, 1893.

Q Were you connected with the hospital at that time? 
A I was not.
Q What is that book?
A The official record during that time.

Cross examination by Mr. Dixon.

Q  That is all you know about John W. Dimick— what 
gQ you find in that record ?

A  That is all I know.

Counsel. That is all.
M r. McCarter. I offer in evidence application for 

pension— the papers which have been marked for 
identification.

Objected to as immaterial and irrelevant and as 
not being evidence against this plaintiff.

The Court. I will receive them on the question of 
fraud. That is the only way they can come into the

40 case.



4 i

Counsel for the plaintiff prays an exception to the 
ruling1 of the court, which is allowed, and the same is 
sealed accordingly.

Defendant rests.

R e b u t t a l .

JOHN J. HARING, a witness already sworn, called on |q 
the part of the plaintiff, testifies as follows:

Direct examination by Mr. Dixon.

Q  (Showing witness paper.) I believe this is the 
medical report that you made; did you sign it ? .

A I signed it.
Q Did you make the examination of Mr. Dimick ?
A Yes, sir.
Qi At the time that you signed that and sent it to the 

company, you knew that Dimick had been in the hospital, 
didn’t you?

A Not of my personal knowledge.
Q You had heard it, hadn’t you?

Objected to.
Q1 Didn’t you testify at the former trial that you 

knew about his being in the hospital?

Objected to.
Question overruled.

Ql You did know that he had been in the hospital, 
didn’t you?

Objected to on the ground that witness is the 
plaintiff’s witness.

Q (B y  the C ourt.) Did you believe that he had been 
in the hospital ?

A I had no personal knowledge; no, sir.
Q (B y  M r. D ixo n .)  Did you believe that he had not 

been in the hospital ? 40
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A I h a d n o a b s ol ut e k n o wl e d g e of hi s h a vi n g b e e n i n 

t h e h o s pit al.
Q Di d y o u a s k hi m w h et h e r h e h a d b e e n i n t h e h os-

pit al ?  »
A I h a v e n o r e c oll e cti o n of a s ki n g hi m t h at q u esti o n.

Q W h y di d n’t y o u a s k hi m t h e q u e sti o n ?

O bj e ct e d t o.

Q u e sti o n all o w e d.
C o u n s el f o r t h e d ef e n d a nt p r a y s a n e x c e pti o n t o

1 0 r uli n g of t h e c o u rt, w hi c h i s all o w e d, a n d t he

s a m e i s s e al e d a c c o r di n gl y.

J O N A T H A N D I X O N, ( l . s.)

J u sti c e S u pr e m e C o urt.

A  I h a d n o r e a s o n t o s u p p o s e t h at h e h a d b e e n i n t he 

h o s pit al. T h e r e a r e a b o ut o n e h u n dr e d a n d fift y q u esti o ns 

t o b e a s k e d t h e r e. M y i m p r e s si o n n o w i s t h at I f ail e d t o 

a s k hi m t h at q u e sti o n.

2 0
Cr o s s e x a mi n ati o n  b y M r. M c C a rt e r.

Q I s h o w y o u y o u r m e di c al e x a mi n ati o n a n d r e p ort 

a n d st at e m e nt t o t h e m e di c al e x a mi n e r, w hi c h h a s alr e a d y 

b e e n off e r e d i n e vi d e n c e, a n d I a s k y o u t o l o o k at i t ; h o w 

m a n y e x a mi n ati o n s h a v e y o u m a d e, d o y o u s u p p os e, of 

p e r s o n s a p pl yi n g f o r diff e r e nt lif e i n s u r a n c e p oli ci e s ?

3 0  O bj e ct e d t o a s i m m at e ri al a n d n ot c r o s s e x a mi n a-

ti o n.

A W h y, a c o u pl e of t h o u s a n d.
Q D o y o u h a v e a p e r s o n al r e c oll e cti o n of e v e r y e x a m-

i n ati o n wit h o ut r ef e r ri n g t o t h e m e m o r a n d u m m a d e at 

t h e ti m e ?

T h e C o u rt.  H a v e y o u a p e r s o n al r e c oll e cti o n of 

t hi s e x a mi n ati o n ?

A  Y e s.
Q W ill y o u l o o k at t h e p a p e r t h at i s si g n e d b y y o u 

4 0   a n d s e e w h et h e r o r n ot, b y r ef e r ri n g t o t h e p a p er, a ny
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r ef er e nc e w a s m a d e b y y o u t o t h e q u e sti o n of hi s h a vi n g 

bee n i n t h e h o s pit al; I r ef e r y o u p a rti c ul a rl y t o q u e sti o n 

5 i n t h e st at e m e nt m a d e t o t h e m e di c al e x a mi n e r — “ H a v e 

y o u e v er b e e n a n i n m at e of a n a s yl u m o r h o s pit al ? If s o, 

w he n a n d f o r w h at ? ” W h at i s t h e f a ct i n r e g a r d t o h a v-

i n g p ut t h at i n q ui r y t o M r. Di mi c k a n d h a vi n g r e c ei v e d 

a n a n s w er w hi c h y o u w r ot e u p o n t h at p a p e r ?

A I b eli e v e t h e a n s w e r i s i n t h e n e g ati v e. M y i m p r e s-

si o n i s t h at I di d n’t a s k t h at q u e sti o n, b ut a s I h a d n o 

k n o wl e d g e of hi s e v e r h a vi n g b e e n i n t h e h o s pit al, 1 a n-  1 0 

s wer e d it i n t h e n e g ati v e. H e w a s a st r o n g, at hl eti c m a n, 

a n d m y pr e s e nt i m p r e s si o n i s t h at I a n s w e r e d t h at i n t h e 

n e g ati v e wit h o ut a s ki n g hi m t h e q u e sti o n. I w o ul d li k e 

t o h a v e s ai d t h at I k n e w of t h e a c ci d e nt, a n d I m a d e a 

r ec or d of t h at. T h e r e c o r d i s h er e.

Q ( B y t h e C o u rt. )  H o w di d y o u k n o w of t h at a c ci-
de nt ?

v B y h e a r s a y.

Q I s t h e r e c o r d t h at y o u h a v e t h e r e t h e r e s ult of t h at 

h e ars a y, or i s it t h e r e s ult of w h at h e t ol d y o u at t h at 2 0 
e x a mi n ati o n ?

■ A W h y it i s t h e r e s ult of h e a r s a y a n d w h at h e t ol d m e 

al s o; I h a d a c o n v e r s ati o n wit h hi m o n t h at s u bj e ct.

Q It w a s at t h e ti m e of t h e e x a mi n ati o n a s u bj e ct of 

c o n v er s ati o n b et w e e n y o u a n d hi m ?
A  It w a s.

C o u n s el.  T h at i s all.

)f

>u

i y 4 0
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H A R R Y FREEDM AN, a witness produced on the part 
of the plaintiff, being duly sworn according to law, 
on his oath testifies as follows1:

D irect examination  by Mr. Dixon.

Q What is your business?
A  Life insurance.
Q In December, 1899, were you getting insurance for 

^  the Metropolitan Life Insurance Company?
A Yes, sir.
Q Did you know John W. Dimick?
A I did.
Q Were you the person who procured this policy of 

insurance on his life?
A  Yes.
Q Were you the person by whom the application was 

made out; did you take the first application that went to 
the company?

^  A  Yes.
Q Did you at the time know that there was a policy 

of insurance issued from the Prudential Life Insurance 
Company on the life of either Bridget or John W. Dim-
ick?

Objected to.
Question allowed.
Counsel for the defendant prays an exception to 

the ruling of the court, which is allowed, and the 
same is sealed accordingly.

JON ATH AN  DIXON, (l . s.)
Justice Supreme Court.

A  I did.
Q What did you have to do with that, if anything, 

prior to the issuing of this policy from the Metropolitan. 
A  I have insured Mr. Dimick in the Prudential.
Q You knew that that policy had expired ?
A  I knew that it had been cancelled and a paid-up 

policy had been issued ?40
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Q. You knew that at the time this first application was 
signed ?

A Yes,
Q Who paid you for procuring this policy in the Met-

ropolitan ?
A My superior, Mr. King.
Q Who was he?
A He is here.
Q What connection had he with the Metropolitan?
A Assistant Superintendent.
Q He paid you for procuring this policy?
A Yes, sir.
Q (B y the C ourt.) What authority had you from 

the company ?
A I was an agent.
Q Had you a written authority?
A A written authority.
Q Have you it here ?
A I haven’t it with me.
Q How long had you it before you got this policy ?
A I believe I started in May and this policy was writ-

ten in December.
Q And you had been engaged in getting policies be-

fore that time ?
A Yes.

Cr oss examination by Mr. McCarter.

Q Where is your authority that you speak of?
A I have it at the Metropolitan office in Passaic, N. J.
Q Did you disclose to the officials of the company the 

feet that Mr. Dimick had a policy in the Prudential Com-
pany, as you now say he had ?

A He didn’t have any. It was lapsed.
Q It was lapsed ?
A Sure.. .
Q I don’t understand you.
A At the time he wriote the application in the Metro-

politan, Dimick didn’t have a policy in the Prudential, for 
the reason that the original policy had lapsed.

10
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40
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Q That was your understanding ?
A  That was my understanding; I knew it.
Q (B y  M r. D ixo n .)  That was the fact?
A  That was the fact.
Q This policy that is dated 1897 and offered in evi-

dence ; you knew of that ?
A  Y e s; that is right.
Q What is it ?
A  A  paid-up policy on which no premium is paid by 

the insured.
Q You knew of the existence of that at the time you 

took his application in the Metropolitan?
A  Yes, sir.
Q; You considered that that was not a policy?
A  I didn’t consider it was a policy.
Q (B y  M r. M cC arter.) Why didn’t you consider 

that that was a policy ?
A  Because Mr. Dimick didn’t pay any premiums on 

that policy.
Q Had you seen that policy ?
A  I had not seen it, but Mrs. Dimick told me that she 

had received $219— (interrupted.)
Q Had you seen that policy prior to the time that you 

wrote the policy in question for Mr. Dimick?
A  I have not seen it.
Ql Had you heard of it then ?
A  I had.
Q1 Who told you about it ?'
A  Mrs. Dimick told me about it.
Ql When ?
A At the time when the application was written for 

the insurance in the Metropolitan Life Insurance Com-
pany.

Q The same time?
A  That very day.
Q Before or after Mr. Dimick signed the application?

A  Before Mr. Dimick signed the application.
Q  And you supposed that because that was a paid-up 

policy, therefore it was not a policy?
A  I did.4 0
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Q Did Mr. Dimick tell you that, too ?
A Mrs. Dimick alone.
Q (B y  M r. D ixon .)  You told her that it was not a 

policy ?
A I told her that there was not enough protection in 

that policy, and that she ought to have more.

Counsel. That is all.

Plaintiff rests.

C a s e  C l o s e d .
10

Counsel for the plaintiff moves that the court direct ver-
dict for the plaintiff for one thousand dollars and interest, 
on the ground that there is no evidence to show the breach 
of any warranty. One breach alleged is that he said that 
a pension had been granted him for “long service in the 
civil war.” The court before charged upon that, and the 
Supreme Court, in reviewing this case, commented upon 20 
it. The Supreme Court held that there was no such pen-
sion awarded for any such purpose by law ; that both the 
plaintiff and defendant knew that, and that, therefore, that 
was not an answer to the question; and if the company de-
sired any further answer to that question, further inquiry 
should have been made; and that that was not a breach.

The next breach was as to the answers to the two ques-
tions: “ State what insurance you now carry on your life 
with name of company or association by whom granted 
and the year of issue.” The answer is “ None.” I sub- 30 
mit that as a proposition of law there was none being car-
ried on his life at that time.

‘Is there any other insurance in force on your life?”
That is not answered at all in this copy which is annexed 
to the policy, and the Supreme Court seems to think that 
the company is bound by that.

As to the medical examination1— had he ever been an in-
mate of a hospital?'— it is proved that that question was 
never asked him,— that that answer was put in there with-
out having been asked him. 40
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T h e r e  i s n o e v i d e n c e h e r e t h a t h e e v e r h a d  r h e u m a ti s m. 

I n  f a c t, t h e  d e f e n d a n t n o w  c o n f e s s e s t h a t i t c a n n o t gi v e 

s u c h  t e s t i m o n y .

M r. M c C a rt e r. — T h e sit u ati o n a s I u n d er st a n d it re-

s ol v e s it s elf i nt o t hi s: T h e a p pli c ati o n si g n e d b y Mr. 

Di mi c k c o nt ai n e d t h e cl a u s e s t h at I h a v e al r e a d y dir ect e d 

att e nti o n t o — t h e s e t w o q u e sti o n s : “ St at e a m o u nt of i n-

s u r a n c e y o u n o w c a r r y o n y o u r lif e wit h t h e n a me of 

c o m p a n y o r a s s o ci ati o n b y w h o m g r a nt e d, a n d t h e ye ar 

 ̂ of i s s u e. ” A n s w e r t o t h at q u e sti o n: “ N o n e. ”

Q u e sti o n: “ I f i n s u r e d.i n t hi s c o m p a n y, i n or di n ar y, 

i n d u st ri al o r i nt e r m e di at e, gi v e p oli c y n u m b er s * Is t here 

a n y ot h e r i n s u r a n c e i n f o r c e o n y o u r lif e ? ” T h e a ns wer 

t o t h e l att e r p a rt of t hi s q u e sti o n i s “ N o n e. ” T hi s is i n 

t h e a p pli c ati o n m a d e b y t h e d e c e a s e d t o t h e c o m p a n y, a n d 

I s u b mit t h at a s a p r o p o siti o n of l a w, t h e cl ai m a nt is b o u n d 

b y it.

T h e C o u rt. — T h e c o m p a n y f u r ni s h e d t o Mr. Di mi c k, 

2 0   wit h t h e p oli c y i s s u e d, w h at p u r p o rt e d t o b e a c o p y of his 

a p pli c ati o n, i n w hi c h, i n a n s w e r t o t h at q u e sti o n, n ot hi n g 

at all a p p e ar s. T h e r e c e rt ai nl y w o ul d b e e q uit y i n ass ert-

i n g t h at t h e c o m p a n y w o ul d b e e st o p p e d f r o m s a yi n g t hat 

t h e a p pli c a nt a n s w e r e d t h e q u e sti o n ot h e r wi s e t h a n as a p-

p e a r s i n t h e c o p y of t h e a p pli c ati o n a n n e x e d t o t h e p olicy. 

W h e n t h e c o m p a n y h a s c e rtifi e d t o hi m : “ T hi s i s t h e ki n d 

of r e pr e s e nt ati o n y o u h a v e m a d e t o u s, ” t h e r e c ert ai nl y 

w o ul d b e a g r e at d e al of e q uit y i n h ol di n g t h at t h e c o m-

p a n y i s e st o p p e d f r o m s a yi n g t h at t h e r e w a s a diff er e nt a p- 

3 0   pli c ati o n.

I a g r e e wit h M r. M c C a rt e r t h at t h e w o r d “ N o ne” 

s h o ul d b e r e g a r d e d a s t h e a n s w e r t o t h e q u e sti o n: ■ Is

t h e r e a n y ot h e r p oli c y, i n f o r c e, ” b ut m y diffi c ult y is t his: 

T w o m e n c a n n ot a g r e e t h at bl a c k i s w hit e a n d ma k e it 

w hit e. T h e e vi d e n c e i s t h at t h e p e r s o n w h o wr ot e t his 

a n s w e r a n d r e c ei v e d t hi s a p pli c ati o n w a s y o u r a g e nt, a nd 

t h at h e k n e w all a b o ut t h e ci r c u m st a n c e s, a n d alt h o u g h 

t hi s i n st r u m e nt s a y s h e s h all n ot b e d e e m e d y o u r a g e nt, t he 

f a ct i s t h at h e w a s y o u r a g e nt, j u st a s w a s t h e d o ct or, a nd 

4 0   y o u c a n n ot e nj o y t h e b e n efit s of a n a g e n c y a n d re p u di at e
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the burdens; the burdens go with the benefits. If you se-
lect an agent and pay him to render services for you, you 
cannot force somebody else dealing with him as your 
agent to bear the burdens of his mistakes and errors; and 
it is upon that view that I am inclined to say that you can-
not rely upon this answer here, in view of the testimony in 
this case. Your agent (for he was your agent to receive 
this application from this man) knew all about it, and pur-
posely, with that knowledge, and honestly, and on his un-
derstanding of the situation, wrote the word “ None” ; and, 
notwithstanding the fact that you have said in this instru-
ment that he shall not be your agent, yet he is your agent 
and no such statement can change his position. It is 
against public policy.

Your agent— the person who was receiving for you this 
information from Mr. Dimick— thought this paid-up poli-
cy in the Prudential Company was not such a policy as you 
were inquiring about; he knew exactly what it was, and 
he believed it was not such a policy as was inquired of by 
you, and accordingly he wrote that answer. He was vour 
agent and construed these questions. That seems to me 
to be the mercantile, equitable and reasonable view of the 
matter, supported by the decisions of the Court of Ap-
peals of the State of New York, from which we get a great 
deal of our recent commercial law, and I think that there 
is really no question to be submitted to the jury.

The same thing is applicable as to your physician. He 
says: “I never asked the man about the hospital; I knew 
he was injured.” He didn’t ask that; he waived that ques-
tion; your agent waived that question. He told you: 

No.” Because your agent makes a false representation 
to you, I don’t see how you are going to hold a stranger on 
that.

I am strongly inclined to support the view that the ques-
tion of principal and agent is one of fact, and that it is 
against public policy for a man to employ an agent and 
then say he is not his agent.

I really think, as the case now stands, that there is no 
question for the jury to pass upon, and I will therefore di-

10
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1

r e ct a v e r di ct f o r t h e pl ai ntiff f o r t h e a m o u nt of t h e p oli c y 

a n d i nt er e st.

C o u n s el f o r t h e d ef e n d a nt t h e r e u p o n p r a y e d a n e xc e p-

ti o n t o t h e C o u rt’ s di r e cti o n o f a v e r di ct f o r t h e pl ai ntiff; 

w hi c h i s all o w e d a n d t h e s a m e i s s e al e d a c c o r di n gl y.

J O N A T H A N D I X O N, ( l . s . )

J u sti c e S u p r e m e C o u rt.

1 0

2 0
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it  Jersey Court of Errors a M Appeals.

B ri d g e t  D i m i c k ,

D ef e n d a nt i n E r r o r,  

v s.

T h e  M e t r o p o l i t a n  L i f e  I n s u r -

a n c e  C o m p a n y .

Pl ai ntiff i n E r r o r.

A S S I G N M E N T O F E R R O R S.

Aft e r w a r d s, t h at i s t o s a y, o n t h e f o u rt h T u e s d a y of 

N o v e m b er, ni n et e e n h u n d r e d a n d t w o, i n t h e C o u rt of 

Err or s a n d A p p e al s i n t h e l a st r e s o rt i n all c a u s e s, c o m e s 

t he s ai d M et r o p olit a n Lif e I n s u r a n c e C o m p a n y, b y M c-

C art er, Willi a m s o n & M c C a rt e r, it s att o r n e y s, a n d s a y s, 

t h at i n t h e r e c o r d a n d p r o c e e di n g s af o r e s ai d, a n d al s o i n 

t he m att er s r e cit e d a n d c o nt ai n e d i n t h e bill of e x c e p-

ti o ns, a n d al s o i n gi vi n g t h e v e r di ct a n d j u d g m e nt af o r e-

s ai d, t h er e i s m a nif e st e r r o r i n t hi s, t o wit :

Fi r st.  F o r t h at t h e s ai d j u sti c e b ef o r e w h o m s ai d c a u s e 

was br o u g ht at a n d u p o n t h e af o r e s ai d t ri al of t h e i s s u e 

j oi n e d b et w e e n t h e p a rti e s, r ef u s e d t o n o n- s uit t h e pl ai n-

tiff, alt h o u g h r e q u e st e d 1 s o t o d o b y t h e d ef e n d a nt.

S e c o n d.  T h e r e i s al s o e r r o r i n t hi s, t o wit : F o r t h at 

t he s ai d j u sti c e b ef o r e w h o m, et c., r ej e ct e d c o m p et e nt e vi-

de nc e d ul y off e r e d b y t h e d ef e n d a nt, a n d m o r e p a rti c u-

l arl y r ef u s e d t o all o w t h e d ef e n d a nt t o p ut i n e vi d e n c e 

t he a p pli c ati o n of t h e s ai d J o h n W. Di mi c k f o r t h e p oli c y 

of i ns ur a n c e, u p o n' w hi c h t h e p oli c y i n t h e P r u d e nti al Lif e

1 0

2 0

3 0

4 0
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Insurance Company upon the life of John W. Dimick was 
based.

Third. There is also error in this, to wit: For that 
the said justice before whom, etc., refused to permit Aaron
K. Baldwin, a witness produced on the part of the de-
fendant, to refer to a memorandum in his possession, and 
being the examining surgeon’s report upon the application 
of John W. Dimick for a pension from the United States 
Government, for the purpose of thereby refreshing his 
recollection.

Fourth. There is also error in this, to w it: For that 
the said justice before whom, etc., at and upon the afore-
said trial, permitted against the objection of the defend-
ant, the witness John J. Haring, to be asked by the plain-
tiff the following question: “ Why didn’t you ask him 
the question ?”

Fifth, There is also error in this, to w it: For that the 
said justice before whom, etc., against the objection of 

20 the said defendant, permitted the said plaintiff to ask the 
witness, Harry Freedman, the question : “Did you at the 
time know that there was a policy of insurance issued 
from the Prudential Life Insurance Company on the life 
of either Bridget or John W. Dimick?’’

Sixth. There is also error in this, to w it: For that the 
said justice before whom, etc., at the close of the case di-
rected a verdict for the plaintiff for the amount of the 

30 policy and interest,
Therefore, the said Metropolitan Life Insurance Com-

pany prays that the judgment aforesaid by reason of the 
aforesaid errors, and of others errors appearing in the 
record and proceedings aforesaid, be reversed, annulled, 
and held for nothing, and that the said Metropolitan Life 
Insurance Company may be restored to all things it has 
lost on occasion of the said judgment, and that the said 
Bridget Dimick may rejoin to the said errors, &c.

M cCARTER, W ILLIAM SO N  & McCARTER, 
Attorneys for, and of Counsel with Plaintiff in Error.

40
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E X H I B I T S .

E X H I B I T D. 1 .

A d mitt e d.

( A p pli c ati o n f o r i n s u r a n c e p ri nt e d a nt e p p. 4 - 1 6 ).

E X H I B I T  O. 2.

A d mitt e d. 1 0

( P oli c y i n P r u d e nti al I n s u r a n c e C o m p a n y of A m e ri c a, 

d at e d F e b r u a r y 2 2, 1 8 9 7, o n lif e of J o h n W. Di mi c k ).

I n c or p or at e d a s a St o c k C o m p a n y b y t h e St at e o f N e w 
J ers e y.

T h e P r u d e nti al I n s u r a n c e C o m p a n y of A m e ri c a.
H o m e offi c e : N e w a r k, N. J.

N u m b er 1 0 2 5 8 6 4 2.

P ai d- u p t e r m p oli c y.

I n c o n si d e r ati o n of t h e a p pli c ati o n f o r t hi s p oli c y, a n d 

of t h e s ur r e n d e r of t h e f o r m e r p oli c y, N 0.- 4 7 0 0 0 5 5, o n t h e  2 0 

lif e of J o h n W. Di mi c k, h e r ei n d e si g n at e d a s t h e i n s ur e d, 

h er e b y pr o mi s e s t o p a y, at it s H o m e Offi c e i n t h e Cit y of 

N e w ar k, N e w J e r s e y, u nt o t h e e x e c ut o r s, a d mi ni st r at o r s 

or a s si g n s of t h e i n s ur e d, u nl e s s s ettl e m e nt s h all b e m a d e 

u n d er t h e p r o vi si o n s of a rti cl e s e c o n d h e r ei n aft e r c o nt ai n-

e d, t h e s u m of t w o h u n dr e d a n d ni n et e e n d oll a r s, wit hi n 

t w e nt y-f o u r h o u r s aft e r a c c e pt a n c e at it s s ai d offi c e of s at-

i sf a ct or y p r o of of t h e d e at h of t h e i n s u r e d d u ri n g t h e c o n-

ti n u a n c e of t hi s p oli c y, w hi c h e x pi r e s a n d b e c o m e s o f n o n-

eff ect a n d v oi d o n t h e 2 2 d d a y of F e b r u a r y, 1 9 1 6, at  3 9 
t w el v e o’ cl o c k n o o n.

T hi s P oli c y i s i s s u e d a n d a c c e pt e d s u bj e ct t o t h e f oll o w -

i n g r e st ri cti o n s, c o n diti o n s a n d a g r e e m e nt s :

F i r s t . T h at p a rt of t h e a p pli c ati o n f o r t h e a b o v e m e n-

ti o n e d f or m e r p oli c y r el ati n g t o t h e a g e of t h e i n s u r e d i s 

ma d e a p art of t hi s c o nt r a ct. I n c a s e t h e a g e s h all h a v e 

b e e n u n d e r st at e d i n s ai d a p pli c ati o n, t h e t e r m f o r w hi c h 

t his p oli c y i s i s s u e d, a n d t h e a m o u nt i n s u r e d, s h all b e c o r-

r ect e d t o t h e t e r m a n d a m o u nt t h at w o ul d h a v e b e e n g r a nt-

e d if t h e a g e of t h e i n s u r e d h a d b e e n a c c u r at el y st at e d.  4 0
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S e c o n d . The company may pay the sum of money in-
sured hereby, to any relative by blood, or connection by 
marriage of the insured,' or to any other person appearing 
to said company to be equitably entitled to the same by 
reason of having incurred expense in any way on behalf 
of the insured for his or her burial, or for any other pur-
pose, and the production by the company of a receipt sign-
ed by any or either of said persons, or of other sufficient 
proof of such payment to any or either of them shall be 

10 conclusive evidence that such sum has been paid to the 
person or persons entitled thereto, and that all claims un-
der this policy have been fully satisfied.

T h i r d . The insured may, without notice to the com-
pany, engage in any occupation except in military or naval 
service of any kind in time of actual war.

F o u r t h . No  suit on this policy shall be maintainable 
against the company unless brought within six months 
after the date of death of the insured.

F i f t h . If full proof of death is given to the company 
within three months next after the death of the insured, 
and if the foregoing condition as to occupation shall have 
been complied with, this policy shall be incontestable, ex-
cept that the sum insured may be adjusted for a misstate 
ment of age.

In Witness Whereof, the President and Vice-President 
of said company have signed these present at its Home 
Office in the City of Newark, New Jersey, this 22d day 

30 of Feby. 1897.
JOHN F. DRYPEN,

L E SLIE  D. W ARD, President.
Vice-President.

Industrial Branch.— Paid-up Term. Form 3-25-96. 
Ed. 5-98.
Age attained, 52.
Amount, $219.
Paid-up term, 19 years, days.
Examined, N. M.4 0
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APPLICATION FOR FOREGOING POLICY. 
(Rejected.)

Office No. Form 658— Rev. 6-9-98 105-3-15-99.
Agent, J. Collins. • Paid up policy No. 10258642
Signature of Asst. Sup’t, H. B. Bennett.
District, Passaic. Life Reg. Folio

Application to The Prudential Insurance Company of 
America for a Paid-up Policy.

Q u e s t i o n s  to  t h e  A p p l i c a n t .
10

1. What is your full name? John W. Dimick.

2. Date of birth, Mch 14, 1845.

3. What is your present address? 9 Waldo, Engle-
wood, N. J.

4. Number of policy to be surrendered, 4700055.

5. Date of last payment in premium receipt book,
Feby 15, 1897. 20

6. What kind of Paid-up policy do you apply for? 
Paid-up Life Policy. Or Paid-up Term Policy for ex-
pectation of life, (if original policy was issued between 
Jan. 1, ’92 and July 1, ’95 )- Or Paid-up Term Policy for 
a term of weeks (this is allowed only in the case of Spec-
ial Industrial policies issued prior to 1892). Or Paid-up 
Endowment (if original policy was Endowment.) Full 
expectation of life.

The policy referred to in answer 4. having become 
lapsed and forfeited to The Prudential Insurance Com- 30 
pany of America, I hereby apply for an Industrial Paid- 
up Policy as provided by the rules of said company, in 
consideration of which I hereby surrender the original 
policy referred to in above answer 4.

JOHN W. DIMICK.

Witness, H. B. Bennet.
Dated at Englewood this 3 day of Apl, 1897.
Original policy must in every case accompany applica-

tion. 40
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F o r  H o m e  O f f i c e  U s e  O n l y .

7 - A m’t of O ri gi n al P oli c y

8. W e e kl y P r e mi u m 9. A g e at i ss u e

1 0.  D at e of i s s u e 1 1. D at e of l a ps e

1 2. Ki n d o f o ri gi n al p oli c y 1 3.  E n d or s e m e nt s

1 4. P r e mi u m s p ai d f o r y e a r s.

1 5 - R e vi v e d wit h li e n

1 6. P ai d- u p v al u e p e r $ 1 0 0 1 7. R e s e r v e p er $1 0 0

1 8. A m o u nt of P ai d- u p P oli ci e s — E x. of Lif e

Lif e Y r. E n d.

1 9. T e r m s — E x. of Lif e y e a r s  days

E n d o w m e nt  y e a r s If S p e ci al A d ult  wee ks

2 0. D at e of P ai d - u p P oli c y  2 1. D at e of E x pir y

2 2. A g e att ai n e d 2 3.  Si n gl e Pr e mi u m

2 4. R e s e r v e — O ri g. P oli c y

2 5 - C al. m a d e b y 2 6. Li e n

2 7. C h e c k e d b y  2 8. N et R e s e r v e

2 0  E X H I B I T D. 3.

D e c l a r a t i o n  f o r  D i s a b i l i t y  P e n s i o n . 

( A c t of J u n e 2 7, 1 8 9 0.)

S t a t e  o f  N e w  J e r s e y , 
C o u n t y  o f  B e r g e n .

O n t hi s 3 0t h d a y of N o v e m b e r, A. D. o n e t h o us a n d 

ei g ht h u n d r e d a n d ni n et y-fi v e, p e r s o n all y a p p e ar e d bef or e 

m e, a n offi c e r d ul y a ut h o ri z e d t o a d mi ni st e r o at h s wit hi n 

3 0   a n d f o r t h e C o u nt y a n d St at e af o r e s ai d, J o h n W. Di mi c k, 

a g e d 5 8 y e a r s, a r e si d e nt of E n gl e w o o d, C o u nt y of Ber-

g e n, a n d St at e of N e w J e r s e y, w h o b ei n g d ul y s w or n ac-

c o r di n g t o l a w, d e cl a r e s t h at h e i s t h e i d e nti c al J o h n W. 

Di mi c k w h o w a s e n r o l l e d  o n t h e 2 7t h d a y of A u g ust, 

1 8 6 1, i n C o m p a n y “ A ” of t h e 8 9t h R e gi m e nt of N. Y. 

V ol s. & t r a n sf e r r e d c o m m a n d e d b y t o t h e V. R. C a n d was 

h o n o r a bl y di s c h a r g e d at aft e r s e r vi n g o v e r 9 0 D a y s o n t he 

W a r of 1 8 6 1 & 5. d a y of , 1 8 ,  t h at hi s p er s o n al de-

s c ri pti o n i s a s f oll o w s — A g e  y e a r s; h ei g ht  f e et

4 0   i n c h e s; c o m pl e xi o n  , h ai r  ; e y e s
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T h at h e i s m o r e o r l e s s d e p e n d e nt o n hi s l a b o r f o r hi s 

s u p p ort, a n d h e i s p h y si c all y di s a bl e d f o r m a n u al l a b o r 

b y di s a biliti e s w hi c h a r e n ot d u e t o a n y vi ci o u s o r i m m o r al 
h a bits.

H e i s  r e c ei vi n g a p e n si o n of $  p er m o nt h.

H e h as a cl ai m f o r i n v ali d p e n si o n n o w p e n di n g, N o.

H e i s p e r m a n e ntl y di s a bl e d b y L a m e n e s s of b a c k, f r o m 

eff ects of s h ell at A nti et a m, a n d f r o m b r o k e n ri b s r e-

c ei v e d i n r e c e nt a c ci d e nt — n eit h e r of w hi c h i s d u e t o 
vi ci o us h a bit s.

T h at h e h a s n ot b e e n e m pl o y e d i n t h e milit a r y o r n a v al 

s er vi c e ot h e r wi s e t h a n a s st at e d a b o v e eit h e r b ef o r e e n- 

H e r e st at e w h at t h e s e r vi c e w a s 
li st me nt i n, o r aft e r di s c h a r g e f r o m t h e a b o v e s e r vi c e, 

w h et h er p ri o r o r s u b s e q u e nt t o t h at st at e d a b o v e, a n d d at e s 
at w hi c h it b e g a n a n d e n d e d.

T h at h e i s n o w di s a bl e d f r o m o bt ai ni n g hi s s u b si st e n c e 

b y m a n u al l a b o r; a n d h e t h e r ef o r e m a k e s t hi s d e cl a r ati o n 

f or t h e p ur p o s e of b ei n g pl a c e d o n t h e i n v ali d p e n si o n r oll 
of t h e U nit e d St at e s u n d e r A c t of J u n e 2 7, 1 8 9 0.

H e h er e b y a p p oi nt s wit h f ull p o w e r of s u b stit uti o n a n d 
r e v o c ati o n,

A. M. L E G G & C O.

of W a s hi n gt o n, D. C., hi s t r u e a n d l a wf ul Att o r n e y s t o 

pr os e c ut e hi s cl ai m. T h at hi s p o st offi c e a d dr e s s i s E n gl e -
w o o d, C o u nt y of B e r g e n, St at e o f N e w J e r s e y.

J O H N D I M I C K,
Att e st M o n r o e  M a t t i s o n . Si g n at u r e of Cl ai m a nt.

Z. M a u t i m e r  V i n e b e r g .

T w o wit n e s s e s si g n h er e.

( s e al . ) Att e st.

C H A R L E S W. V A L E N T I N E ,

N ot a r y P u bli c f o r N. J.
Att’ y fil e d.

Al s o p e r s o n all y a p p e ar e d M o n r o e M atti s o n, r e si di n g at 

E n gl e w o o d, N. J., a n d Z. M a uti m e r Vi n e b e r g, r e si di n g at 

E n gl e w o o d, p e r s o n s w h o m I c e rtif y t o b e r e s p e ct a bl e a n d 

e ntitl e d t o c r e dit, a n d w h o b ei n g b y m e d ul y s w o r n, s a y s

1 0

2 0

3 0 .

4 0
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t h e y w e r e pr e s e nt a n d s a w J o h n W. Di mi c k, t h e cl ai ma nt, 

si g n hi s n a m e ( o r m a k e hi s m a r k) t o t h e f o r e g oi n g d ecl ar-

ati o n ; t h at t h e y h a v e e v e r y r e a s o n t o b eli e v e f r o m t h e a p-

p e a r a n c e of t h e cl ai m a nt a n d t h ei r a c q u ai nt a n c e wit h hi m 

t h at h e i s t h e i d e nti c al p e r s o n h e r e p r e s e nt s hi m s elf t o be; 

a n d t h at t h e y h a v e n o i nt e r e st i n t h e p r o s e c uti o n of t his 

l̂ ai m.
M O N R O E M A T T I S O N,

Z. M A U T I M E R V I N E B U R G,

1 0  T w o wit n e s s e s si g n h er e.

S w o r n t o a n d S u b s c ri b e d b ef o r e m e, t hi s 3 0t h d a y of 

N o v e m b e r, A. D. 1 8 9 5, a n d I h e r e b y c e rtif y t h at t h e c o n-

t e nt s of t h e f o r e g oi n g affi d a vit w e r e f ull y m a d e k n o w n 
a n d e x pl ai n e d t o t h e affi a nt, i n cl u di n g t he 

w o r d s i n li n e er as e d,

a n d i n li n e  t h e w o r d s a d d e d;

t h at t h e affi a nt  t o m e w ell k n o w n, a n d 

r e s p e ct a bl e a n d w o rt h y of f ull c r e dit, a n d t h at I 

h a v e n o i nt e r e st, di r e ct o r i n di r e ct, i n t h e pr os e- 

- c uti o n of t hi s cl ai m.

( s e a l ) C H A R L E S W. V A L E N T I N E,

Offi ci al Si g n at u r e.

N ot a r y P u bli c f o r N. J.  

E n d o r s e m e nt. Offi ci al C h ar a ct er.

C l a i m  f o r  D i s a b i l i t y  P e n s i o n .

( A c t of J u n e 2 7, 1 8 9 0).

J o h n W. Di mi c k
3 0   C o. “ A ” , R e g’t “ 8 9t h N. Y. V ol s.

Di s c h a r g e d
P e n si o n

C.

D e c .

U.  6  S.

1 8 9 5 ■

Offi c e.

4 0

R e c o r d  D i v . 

D e c  1 0  1 8 9 5

R e c e i v e d .



L a w  D i v i s i o n ,

B. D e c . 9 1 8 9 5 P.

R e c e i v e d .

Offi c e s of

A. M. L E G G & C O.,

S oli cit o r s of 

■ P a t e n t s  a n d  C l a i m s ,

5 1 5 T hi r d St r e et, N. W.,

W a s hi n gt o n, D. C.

E X H I B I T  D. 4.

D e c l a r a t i o n  f o r  D i s a b i l i t y  P e n s i o n .

( A c t of J u n e 2 7, 1 8 9 0.)

S t a t e  o f  N e w  J e r s e y , )
C o u n t y  o f  B e r g e n . }  s s'

O n t hi s 2 0t h d a y of J u n e, A. D., o n e t h o u s a n d ei g ht 

h u n dr e d a n d ni n et y- si x, p e r s o n all y a p p e a r e d b ef o r e m e, a n 

offi c er d ul y a ut h o ri z e d t o a d mi ni st e r o at h s wit hi n a n d f o r 

t he C o u nt y a n d St at e af o r e s ai d J o h n W. Di mi c k a g e d 5 8 

y e ars, a r e si d e nt of E n gl e w o o d, C o u nt y of B e r g e n, a n d 

St at e of N e w J e r s e y, w h o b ei n g d ul y s w o r n a c c o r di n g 

t o l a w, d e cl ar e s t h at h e i s t h e i d e nti c al J o h n W. [ Di m - 

mi c k] Di mi c k ^ w h o w a s e n r o l l e d  o n t h e 5t h d a y of S e pt. 

1 8 61, i n C o m p a n y A of t h e 8 9 R e gi m e nt of N. Y. V ol s. 

c o m m a n d e d b y C ol. F ai r c hil d, a n d w a s h o n o r a bl y di s-

c h ar g e d at W a s hi n gt o n D. C. o n t h e  d a y of 

i 8 6 5, t h at hi s p e r s o n al d e s c ri pti o n i s a s f oll o w s — A g e 5 8 

y e ar s; h ei g ht 5 f e et 1 0 ^ 2 i n c h e s; c o m pl e xi o n Li g h t; h ai r 

Gr e y; e y e s G r e y T h at h e i s m o r e o r l e s s d e p e n d e nt o n hi s 

l a b or f or hi s s u p p o rt, a n d h e i s p h y si c all y di s a bl e d f o r 

ma n u al l a b or b y di s a biliti e s w hi c h ar e n ot d u e t o a n y vi c -
i o us or i m m or al h a bit s.

H e i s  r e c ei vi n g a p e n si o n of $  p e r m o nt h.

^ H e h as  a cl ai m f o r i n v ali d p e n si o n n o w p e n di n g,

H e i s p e r m a n e ntl y di s a bl e d b y l a m e n e s s of b a c k, w e a k 

ey es, & R h e u m ati s m t h e fi r st c a u s e d b y s h ell e x pl o si o n at

1 0

2 0

3 0

4 0
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A nti et a m, & b y b ei n g r u n ni n g o v e r b y a w a g o n, i n 1 8 9 4 

w hi c h b r o k e s e v e r al ri b s.
T h at h e h a s n ot b e e n e m pl o y e d i n t h e milit a r y or n a v al 

s e r vi c e ot h e r wi s e t h a n a s st at e d a b o v e e x c e pt t h at he 

j oi n e d t h e V. R. C.
H e r e st at e w h at t h e s e r vi c e w a s 

w h et h e r p ri o r o r s u b s e q u e nt t o t h at st at e d a b o v e, a n d 

d at e s at at w hi c h it b e g a n

a n d e n d e d.

1 0  T h at h e i s n o w di s a bl e d f r o m o bt ai ni n g hi s s u bsi st e n c e 

b y m a n u al l a b o r ; a n d h e t h e r ef o r e m a k e s t hi s d e cl ar ati o n 

f o r t h e p u r p o s e of b ei n g pl a c e d o n t h e i n v ali d p e nsi o n r oll 

of t h e U nit e d St at e s u n d e r A ct of J u n e 2 7, 1 8 9 0.

H e h e r e b y a p p oi nt s wit h f ull p o w e r of s u b stit uti o n a n d 

r e v o c ati o n,

A. M. L E G G & C O.,

of W a s hi n gt o n, D. C , hi s t r u e a n d l a wf ul Att o r n e y s t o 

p r o s e c ut e hi s cl ai m. T h at hi s p o st- offi c e a d dr e s s i s E n gl e- 

2 0  w o o d Cit y, C o u nt y of B e r g e n, St at e of N e w J er s e y.

J O H N W. D I M I C K

Att e st E. A. T r o w  b r i d g e , Si g n at u r e of Cl ai m a nt.

M. M a t t i s o n  #

T w o wit n e s s e s si g n h er e.

Al s o p e r s o n all y a p p e a r e d M. M atti s o n, r e si di n g at 

E n gl e w o o d, N. J. a n d E. A. T r o w b ri d g e, r e si di n g at 

3 0   E n gl e w o o d, N. J., p e r s o n s w h o m I c e rtif y t o b e r es p e ct-

a bl e a n d e ntitl e d t o c r e dit, a n d w h o, b ei n g b y m e d ul y 

s w o r n, s a y s t h e y w e r e pr e s e nt a n d s a w J o h n W. Di mi c k, 

t h e cl ai m a nt, si g n hi s n a m e ( o r m a k e hi s m a r k) t o t he 

f o r e g oi n g d e cl a r ati o n ; t h at t h e y h a v e e v e r y r e a s o n t o b e-

li e v e f r o m t h e a p p e a r a n c e of t h e cl ai m a nt a n d t h ei r ac-

q u ai nt a n c e wit h hi m t h at h e i s t h e i d e nti c al p er s o n he 

r e pr e s e nt s hi m s elf t o b e ; a n d t h at t h e y h a v e n o i nt er e st i n 

t h e p r o s e c uti o n of t hi s cl ai m.

E. A. T R O W B R I D G E 

M M A T T I S O N

T w o wit n e s s e s si g n h er e.4 0
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S w or n t o a n d s u b s c ri b e d b ef o r e m e, t hi s 2 0 d a y of 

J u n e, A. D. 1 8 9 ,̂ a n d I h e r e b y c e rtif y t h at t h e c o nt e nt s 

of t h e f o r e g oi n g affi d a vit w e r e f ull y m a d e k n o w n 

a n d e x pl ai n e d t o t h e affi a nt, i n cl u di n g t h e w o r d s 

Di m mi c k i n li n e Si x e r a s e d, a n d i n li n e  t h e

w o r d s Di mi c k a d d e d; t h at t h e affi a nt i s t o m e w ell 

k n o w n, a n d h e r e s p e ct a bl e a n d w o rt h y of f ull 

( l . s. ) c r e dit, a n d t h at I h a v e n o i nt er e st, di r e ct o r i n di-

r e ct, i n t h e p r o s e c uti o n of t hi s cl ai m.

( s e a l )

E n d or s e m e nt.

R U F U S A. G O R H A M

Offi ci al Si g n at u r e.

N ot a r y P u bli c.  

Offi ci al C h a r a ct e r.

N e w J e r s e y

1 0

C l a i m  f o r  D i s a b i l i t y  P e n s i o n .

( A c t of J u n e 2 7, 1 8 9 0.)

C o. “ A ” 8 9, R e g’t N. Y. V ol s. g

E nli st e d A u g. 2 7, 1 8 6 1.

Di s c h a r g e d 1 8 6 5.

P e n si o n.

C.

J U N

U  2 5  s 

1 8 9 6 

Offi c e.

R e c o r d  D i v .

J u n  2 6 1 8 9 6  g Q 

R e c e i v e d .

L a w  D i v i s i o n ,

B.  J u n  2 6  1 8 9 6  P.

R e c e i v e d .

Offi c e s of

A. M. L E G G & C O.,

S oli cit o r s of 

P a t e n t s  a n d  C l a i m s ,

5 1 5 T hi r d St r e et, N. W.

1 ¡. W a s hi n gt o n, D. C.
4 0
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E X H I B I T D. 5.

A p p l i c a t i o n  f o r  I n c r e a s e  o f  P e n s i o n .

S t a t e  o f  N e w  J e r s e y , )

C o u n t y  o f  B e r g e n . ' ) s s’

O n t hi s  d a y of  , A. D. o n e t h o u s a n d ei g ht h u n-

d r e d a n d ni n et y- si x p e r s o n all y a p p e a r e d b ef o r e me, a n 

offi c e r d ul y a ut h o ri z e d t o a d mi ni st e r o at h s wit hi n a n d f or 

t h e C o u nt y a n d St at e af o r e s ai d, J o h n W. Di mi c k, a g e d 

5 8 y e a r s, w h o b ei n g d ul y s w o r n a c c o r di n g t o l a w, d ecl ar es 

t h at h e i s a p e n si o n e r of t h e U nit e d St at e s d ul y e nr oll e d at 

t h e r at e of Si x D oll a r s p e r m o nt h u n d e r P e n si o n C ertifi-

c at e N o. 9 1 7 0 5 3 b y r e a s o n of di s a bilit y r e s ulti n g fr o m 

l a m e n e s s of b a c k, eff e ct s of s h ell a n d b r o k e n ri b s. “ P ar-

ti al i n a bilit y t o e ar n a s u p p o rt b y m a n u al l a b o r, ” [ Her e 

st at e t h e di s a biliti e s f o r w hi c h y o u 1 a r e p e n si o n e d e x a ctl y 

a s m e nti o n e d i n y o u r P e n si o n C e rtifi c at e] f aili n g e y esi g ht 

 ̂ . a n d R h e u m ati s m — i n c u r r e d i n t h e s e r vi c e of t h e U nit e d 

St at e s w hil e s e r vi n g a s a P ri v at e i n C o m p a n y A of t he 

8 9 R e gi m e nt of N. Y. V ol u nt e e r s.

T h at h e b eli e v e s hi m s elf e ntitl e d t o a n i n c r e a s e of pe n-

si o n f o r di s a bilit y a b o v e st at e d a n d h e r e b y m a k e s a p pli c a-

ti o n t h e r ef o r b e c a u s e of hi s r at e b ei n g t o o l o w a n d n ot 

c o m m e n s u r at e wit h hi s d e g r e e of di s a bilit y.

Al s o cl ai m s a s a h e w di s a bilit y.

H e h e r e b y a p p oi nt s wit h f ull p o w e r of s u b stit uti o n a n d

4 . 3 0  r e v o c ati o n- 1 —

A. M. L E G G & C O., of W A S H I N G T O N , D. C.,

hi s t r u e a n d l a wf ul Att o r n e y s t o p r o s e c ut e hi s cl ai m. T h at 

hi s p o st offi c e a d dr e s s i s N o. 9 W al d o Pl a c e, E n gl e w o o d, 

C o u nt y of B e r g e n, St at e of N e w J er s e y.

J O H N W. D I M I C K,

H e n r y  C. J a c k s o n . Si g n at u r e o f  C l a i m a n t.

E d s o n  B. G o r  h a m .

4 0   T w o p e r s o n s w h o c a n w rit e si g n h er e.
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Al s o p e r s o n all y a p p e a r e d H e n r y C. J a c k s o n r e si di n g at 

E n gl e w o o d, N, J. a n d E d s o n B. G o r h a m, r e si di n g at 

E n gl e w o o d, N. J., p e r s o n s w h o m I c e rtif y t o b e r e s p e ct-

a bl e a n d e ntitl e d t o c r e dit, a n d w h o, b ei n g b y m e d ul y 

s w or n, s a y t h e y w e r e pr e s e nt a n d s a w J o h n W. Di mi c k, 

t h e cl ai m a nt, si g n hi s n a m e ( o r m a k e hi s m a r k) t o t h e 

f o r e g oi n g d e cl a r ati o n; t h at t h e y h a v e e v e r y r e a s o n t o b e-

li e v e, f r o m t h e a p p e a r a n c e of cl ai m a nt, a n d t h ei r a c q u ai nt-

a nc e wit h hi m, t h at h e i s t h e i d e nti c al p e r s o n h e r e pr e s e nt s 

hi ms elf t o b e; a n d t h at t h e y h a v e n o i nt er e st i n t h e p r o s e 
c uti o n of t hi s cl ai m.

H E N R Y C. J A C K S O N,

E D S O N B. G O R H A M

T w o wit n e s s e s si g n h er e.

S w o r n t o a n d S u b s c ri b e d b ef o r e m e, t hi s 2 2 d d a y of 

O ct o b er, A. D. 1 8 9 6, a n d I h e r e b y c e rtif y t h at t h e c o n-

t e nt s of t h e a b o v e d e cl ar ati o n, et c., w e r e f ull y m a d e k n o w n 

a n d e x pl ai n e d t o a p pli c a nt a n d wit n e s s e s b ef o r e s w e a ri n g, 

i n cl u di n g t h e w o r d s e r a s e d,

a n d t h e w o r d s a d d e d; a n d t h at I h a v e

n o i nt er e st, di r e ct o r i n di r e ct, i n t h e p r o s e c uti o n of t hi s 
cl ai m.

R U F U S A , G O R H A M
( L- S.) Si g n at u r e.

N ot a r y P u bli c

( s e a l ) ,  Offi ci al C h a r a ct e r,

• „ N e z v J e r s e y.

C e rtifi c at e N o. 9 1 7 0 5 3

E n d or s e m e nt.

A p p l i c a t i o n  f o r  I n c r e a s e  o f  P e n s i o n .

Cl ai m of 

J o h n W. Di mi c k 

C o. A 8 9 R e g. N. Y. V ol s.

*

1 0

2 0

3 0

4 0
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P e n si o n

O c t

U .  3 0  S.

1 8 9 6

Offi c e.

R e c e i v e d .

N o v 3 1 8 9 6 

R e c o r d  D i v

^  L a w  D i v i s i o n ,

B. O c t  3 1 1 8 9 6 P.

R e c e i v e d . 1

Fil e d b y

A. M. L E G G & C O., 

S oli cit o r s of 

P a t e n t s  a n d  C l a i m s , 

W a s hi n gt o n, D. C.

2 0 E X H I B I T D. 6.

F o r m 0 3 4 B.
T h e s p a c e b el o w i s t o b e fill e d i n at t h e h o m e offi c e o nl y. 

Cl ai m n u m b e r

N a m e of d e c e a s e d, J n o. W. Di mi c k.

P oli c y n u m b e r, i 6 6, 8 9 9 A.

A m o u nt of i n s u r a n c e, $ 1, 0 0 0.

P r o of s r e c ei v e d F e b r u a r y 3, 1 9 0 0.

P r o of s a p p r o v e d  Cl ai m s p ai d

P R O O F S O F D E A T H s u b mitt e d t o t h e M etr o p olit a n 

Lif e I n s u r a n c e C o m p a n y of N e w Y o r k.

A tt e n ti o n! B ef o r e f o r w a r di n g p r o of s, s e e t h at all 

bl a n k s a r e fill e d a n d e v e r y q u e sti o n a n s w e r e d, a n d t h at t he 

i n st r u cti o n s o n t hi s p a g e a r e st ri ctl y c a r ri e d o ut, t h us 

a v oi di n g d el a y, a n d i n s u ri n g p r o m pt e x a mi n ati o n of t he 

cl ai m.

P r o of s of d e at h s u b mitt e d t o t h e M et r o p olit a n Lif e I n- 

4 0   s u r a n c e C o m p a n y b y cl ai m a nt.



To be made by the person claiming the insurance. 
Read instructions.

Number of policy, 166,899 A.
Amount of insurance, $1,000.
Date of issue, fourth day of December, 1899.
1. Name of insured, John W. Dimick.
Residence, No. 9 Waldo Place, Englewood, N. J.
Where has deceased resided since policy was issued ?

No. 9 Waldo Place, Englewood.
2. A. Occupation of deceased at death, carpenter.
B. Occupation since policy was issued, carpenter.
C. Was deceased ever connected with the manufac-

ture or sale of ale, beer or liquor? If yes, when and 
where? No.

3. A. Place of birth of deceased, New York State.
B. Date of birth: Year, 1847; month, March; day, 

14.

4. A. Place of death of deceased, No. 9 Waldo Place, 
Englewood, N. J.

B. Date of death: Year, 1900; month, January; 
day, 24th.

5. A. When did deceased first complain of not being 
in good health? December 22, 1899.

B. When did deceased first consult a physician? De-
cember 24, 1899.

C. For how long a time was deceased confined to the 
house or prevented from attending to usual occupation? 
From December 24 up to Jan. 24, 1899.

D. When was deceased first prevented from attend-
ing to usual occupation? Dec. 24, 1899.

6. A. Of what complaint did deceased die? (Give 
full particulars.) Spinal disease.

B. Wrhat was the duration of last illness? One mth.
C. Did he die by suicide or by his own act ? No.
7- Names of all physicians who attended deceased dur-

ing last illness and dates of their attendance. Name, Dr.

10

20

30

40
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Daniel Curry, Residence, Palisade avenue, Englewood,
N. J. Dates of attendance, Dec. 24, 1899, till death.

8. A. Has deceased ever met with any accident, or 
undergone any surgical operation ? If yes, state particu-
lars. Dec. 24, 1899, fell down stairs. Knocked down 
by runaway about 5 years ago, 1st November, 1894.

B. Had deceased at any time been an inmate of or 
under treatment at a hospital or asylum? If yes, state 
when and where. Yes, two weeks at Englewood Hos-
pital for treatment runaway team.

9. What sickness previous to the last one did deceased 
have, and when? Accident. Runaway team, November 
1st, 1894.

B. Give names and addresses of physicians who at-
tended deceased or prescribed for any sickness or ailment, 
previous to the last sickness. . Dr. Daniel Curry, Engle-
wood, N. J.

10. A. Did deceased carry any other insurance on 
20 hi-s life? If yes, give name of company, amount, and

dates of policies. Yes, P. U. Policy in Prudential, 
$219.00.

B. Had any application for insurance ever been made 
to any company, society or association on which a policy 
was not granted ? No.

11. A. Were deceased’s habits of life correct, sober 
and temperate ? Yes.

B. Had they always been so ? Yes.
12. Did any of deceased’s parents, grandparents, 

brothers or sisters, uncles or aunts, die of, or were they 
ever afflicted with, consumption, heart disease, insanity, or 
other hereditary disease? If yes, specify, giving names 
and dates of each. None to claimant’s knowledge.

13. Name of deceased’s father, Daniel Dimick. Age 
at death, 97. Cause of death, not known.

Name of deceased’s mother, Rebecca Dimick. Age at 
death, 78. Cause of death, erysipelas.

14. How long have you known deceased? Twenty- 
40  six years.
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B . W h at w a s y o u r r el ati o n s hi p t o d e c e a s e d ? W if e of 
d e c e as e d.

C. Y o u r a g e. 4 5.

D. I n w h at c a p a cit y o r b y w h at titl e d o y o u cl ai m t h e 

i n s ur a n c e ? • ( S e e i n st r u cti o n s.) B ri d g et Di mi c k.

E. If p oli c y w a s e v e r a s si g n e d, gi v e d at e a n d p ur p o s e 
of a s si g n m e nt.

T h e u n d e r si g n e d h e r e b y c e rtifi e s t h at t h e f o r e g oi n g a n-

s w er s a p pl y t o t h e lif e h e r et of o r e i n s u r e d u n d e r t h e a b o v e- 

n u m b er e d p oli c y; t h at all p r e mi u m s u n d e r s ai d p oli c y h a v e 

b e e n d ul y p ai d; t h at t h e u n d e r si g n e d h a s a g o o d a n d v ali d 

i nt er est t o t h e a m o u nt a s s u r e d i n t h e lif e of s ai d d e c e a s e d ; 

a n d t h at w h at e v e r ot h e r a n d f u rt h e r p r o of s m a y b e r e-

q uir e d b y t h e M et r o p olit a n Lif e I n s u r a n c e C o m p a n y will 

be f u r ni s h e d b y t h e u n d e r si g n e d u p o n d e m a n d b y s ai d 
c o m p a n y.

B R I D G E T D I M I C K,

R e si d e n c e, N o. 9 W al d o Pl a c e, E n gl e w o o d, N. J.

S t a t e  o f  N e w  J e r s e y  )
C o u n t y  o f  B e r g e n . i s s'

B ef o r e m e, a N ot a r y P u bli c i n a n d f o r t h e 

a b o v e c o u nt y a n d St at e, t hi s 3 0t h d a y of J a n u-

a r y , 1 9 0 0, a p p e a r e d B ri d g et Di mi c k, k n o w n t o 

( s e a l ) m e, a n d m a d e o at h t h at t h e a n s w e r s b y h e r 

gi v e n t o t h e f o r e g oi n g q u e sti o n s ar e t r u e a n d 

f ull t o t h e b e st of h er k n o wl e d g e a n d b eli ef.

C H A R L E S W. V A L E N T I N E , 

N ot a r y P u bli c.

N ot a r y o r J u sti c e of P e a c e m u st att a c h C e rtifi c at e of 

A ut h o rit y (f r o m C o u nt y Cl e r k o r C o u rt of R e c o r d) t o 
a d mi ni st er o at h.

Cl ai m a nt m u st f u r ni s h a c ertifi e d c o p y of t h e r e c o r d of 

d e at h a s s h o w n b y t h e b o o k s of t h e H e alt h D e p a rt m e nt, 

R e gi st r a r, C o u nt y Cl e r k o r ot h e r offi c er h a vi n g c h a r g e of 
s uc h r e c or d s.

P r o of s of d e at h s u b mitt e d t o t h e M et r o p olit a n Lif e I n-

s ur a n c e C o m p a n y b y cl ai m a nt.

1 0

2 0

3 0

4 0
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II. A t t e n d in g  P h y s i c i a n ’s St a t e m e n t .

As the company preserves a record of its mortality ex-
perience, the report of the attending physician will be of 
great service if precise and full answers are given to the 
following questions; it will also facilitate prompt exam-
ination of the claim.

Before signing, kindly read over your answers, to see 
whether they are as exhaustive as you can make them.

10 Note.— If you have any facts which you prefer not to
enter upon this certificate, please make them the subject of 
special correspondence with the Home Office, New York.

I. Full name of deceased? John W. Dimick.
2. Residence? No. 9 Waldo PI, Englewood, N. J.

3 - Occupation ? Carpenter.
4 - White or colored ? White.
5- Age at death? 53.
6. Apparent age at death. 53.
7 - Date of death? Year, 1900. Month, January

20 Day, 24th.
8. Cause of death ? I. Chief'or primary. Acciden 

Dec. 24th, 1899. • I'l- Contributing or secondary. 
Spinal.

9. For what disease or diseases have you at any time 
attended deceased prior to last illness, and what was their 
duration ? About five years ago run over by a team and 
truck. Confined to hospital for two weeks.

10. How long had deceased been ill when you were
called to attend ? One week.

30
11. Did deceased ever suffer from Phthisis •Pulmon- 

alis, or any other form of Consumption or Pulmonary 
disease? If so, please specify? No.

12. Was deceased afflicted with any infirmity, defor-
mity or chronic disease? If so, please specify. No.

13. Was death the result of deceased’s own hand or 
act? No.

14. Have you filled, or agreed to fill, out a certificate 
for this case for this or any other company ? If so, please

40  specify. No.
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1 5- Di d a n y m e m b e r of t h e d e c e a s e d’ s f a mil y di e of 

c o ns u m pti o n ? I f s o, pl e a s e gi v e r el ati o n s hi p a n d d at e of 
d e at h. N o.

1 6. W a s d e c e a s e d e v e r t r e at e d b y a p h y si ci n, o r at 

a h o s pit al o r ot h e r i n stit uti o n p ri o r t o o r d u ri n g v o u r 

att e n d a n c e ? I f s o, pl e a s e s p e cif y. E n gl e w o o d h o s pit al.

1 7. A r e t h e r e a n y ot h e r p a rti c ul a r s r el ati n g t o t h e 

si c k n ess o r h a bit s of d e c e a s e d wit h w hi c h y o u t hi n k t h e 

c o m p a n y s h o ul d b e m a d e a c q u ai nt e d ? If s o, pl e a s e s p e cif y 
N o.

1 8. T o w h at e xt e nt, if a n y, di d d e c e a s e d u s e i nt o xi-
c a nts ? N o.

1 9. W a s d e at h c a u s e d, di r e ctl y o r i n di r e ctl y, b y t h e 

us e of i nt o xi c ati n g d ri n k, o pi u m, o r ot h e r d r u g ? N o.

2 0. W a s t h e r e a n y c a u s e,. r e m ot e o r p r o xi m at e, f o r 

t h e d e at h i n t h e h a bit s, o c c u p ati o n, r e si d e n c e o r f a mil y 
hi st or y of d e c e a s e d ? N o.

I h er e b y c e rtif y t h at I att e n d e d t h e d e c e a s e d f r o m D e c.

1 6t h, 1 8 9 9, t o J a n. 2 4t h, 1 9 0 0, t h at I si g n e d t h e c e rtifi c at e 

o n fil e at t h e offi c e of t h e B o a r d of H e alt h o r R e gi st e r of 

Vit al St ati sti c s, a n d t h at t h e a n s w e r s a s a b o v e r e c o r d e d 

ar e c o m pl et e a n d t r u e t o t h e b e st of m y k n o wl e d g e a n d 
b eli ef.

D a n i e l  a . c u r r i e , m . d .,

P ali s a d e A v e., E n gl e w o o d, N. J.

S t a t e  o f  N e w  J e r s e y ,

C o u n t y  o f  B e r g e n .

B ef o r e m e, a N ot a r y P u bli c i n a n d f o r t h e 

a b o v e C o u nt y a n d St at e, t hi s 3 0t h d a y o f J a n u-

a r y, 1 9 0 0, a p p e a r e d D a ni el A. C u r ri e, M. D., 

( s e a l . ) k n o w n t o m e a s a p h y si ci a n i n r e g ul a r st a n di n g.

a n d m a d e o at h t h at t h e a n s w e r s b y hi m gi v. e n 

t o t h e f o r e g oi n g q u e sti o n s a r e t r u e a n d f ull t o 

t h e b e st of hi s k n o wl e d g e a n d b eli ef.

C H A R L E S W. V A L E N T I N E , 

N ot a r y P u bli c.

1 0

2 0

3 0

4 0
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N ot a r y o r J u sti c e of P e a c e m u st att a c h c ertifi c at e 

(f r o m C o u nt y Cl e r k o r C o u rt of R e c o r d) of a ut h orit y t o 

a d mi ni st e r o at h.

P r o of s of d e at h s u b mitt e d t o t h e M et r o p olit a n Lif e 

I n s u r a n c e C o m p a n y b y cl ai m a nt.

I I I .  S t a t e m e n t  o f  t  h e  M i n i s t e r  o r  o t  h e r  P e r s o n  

w  h o  o f f i c i a t e d  a t  t  h e  I n t e r m e n t  o f  D e c e a s e d .

1 0  i. N a m e of d e c e a s e d, J o h n W. Di mi c k.

R e si d e n c e, N o. 9 W al d o Pl a c e, E n gl e w o o d.

Di d y o u offi ci at e at t h e i nt e r m e nt ? Y e s.

2. D at e of i nt e r m e nt, J a n u a r y 2 7, 1 9 0 0.

Pl a c e of i nt e r m e nt, M o u nt C a r m el C e m et e r y, Hi g h- 

w o o d, N. J.
3. W e r e y o u p e r s o n all y a c q u ai nt e d wit h d e c e a s e d d ur-

i n g lif eti m e, a n d d o y o u k n o w b e y o n d a d o u bt t h at t he 

b o d y i nt e r r e d w a s t h e b o d y of t h e p e r s o n d e s c ri b e d i n t he 

a c c o m p a n yi n g cl ai m a nt’ s st at e m e nt ? Y e s, h a v e k n o w n

• 2 0  hi m fift e e n y e a r s d u ri n g lif eti m e.

D. T. O’ M A L L E Y,

5 0 W al d o PI., E n gl e w o o d.

S t a t e  o f  N e w  J e r s e y ,

C o u n t y  o f  B e r g e n .

B ef o r e m e, a N ot a r y P u bli c i n a n d f or t he 

a b o v e C o u nt y a n d St at e, t hi s 3 0t h d a y of J a n u-

a r y, 1 9 0 0, a p p e a r e d D. T. O’ M all e y, k n o w n t o 

3 0  ( s e a l . ) m e, a n d m a d e o at h t h at t h e a n s w e r s b y hi m 

gi v e n t o t h e f o r e g oi n g q u e sti o n s a r e t r u e a n d 

f ull t o t h e b e st of hi s k n o wl e d g e a n d b eli ef.

C H A R L E S W. V A L E N T I N E, 
N ot a r y P u bli c.

I V .  U n d e r t a k e r ’ s  S t a t e m e n t .

1. N a m e of d e c e a s e d, J o h n W. Di mi c k.

R e si d e n c e, W al d o Pl a c e, E n gl e w o o d, N. J.

A g e a s i n s c ri b e d o n c offi n, 5 3 y e a r s.4 0
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2 . W h e n a n d w h e r e di d y o u i nt e r t h e b o d y ? J a n u a r y 

2 7, 1 9 0 0, M o u nt C a r m el C e m et e r y, Hi g h w o o d, N. J.

3. D o y o u k n o w b e y o n d a d o u bt t h at t h e b o d y i nt e r r e d 

w as t h e b o d y of t h e p e r s o n d e s c ri b e d i n t h e a c c o m p a n yi n g 
cl ai m a nt’ s st at e m e nt ? Y e s.

3 a. O n w h at d o y o u b a s e y o u r k n o wl e d g e of t h e i d e n-

tit y of t h e b o d y i nt e r r e d wit h t h at d e s c ri b e d i n t h e f o r e -

g oi n g st at e m e nt s ? P e r s o n al a c q u ai nt a n c e f o r 1 5 y e a r s.

4. D e c e a s e d’ s h ei g ht, 5 f e et 9 i n c h e s. W ei g ht, 1 7 0. 

C ol or of h ai r, d a r k b r o w n. C ol o r of e y e s, h a z el.  C o m -
pl e xi o n, d ar k.

J O S E P H A. V O G H T,

1 2 W e st P ali s a d e A v e., E n gl e w o o d, N. J.

1 0

S t a t e  o f  N e w  J e r s e y ,

C o u n t y  o f  B e r g e n .

B ef o r e m e, a N ot a r y P u bli c i n a n d f o r t h e 

a b o v e C o u nt y a n d St at e, t hi s 3 0t h d a y of J a n u-

a r y, 1 9 0 0, a p p e a r e d J o s e p h A. V o g ht, k n o w n 

( s e a l . ) t o m e, a n d m a d e o at h t h at t h e a n s w e r s b y hi m 

gi v e n t o t h e f o r e g oi n g q u e sti o n s a r e t r u e a n d 

f ull t o t h e b e st of hi s k n o wl e d g e a n d b eli ef.

C H A R L E S W. V A L E N T I N E , 

N ot a r y P u bli c.

2 0

V. A g e n t ’s  S t a t e m e n t .

* A g e nt will i nt e r vi e w l a st e m pl o y e r o r b u si n e s s a s s o-
ci at e b ef o r e c o m pl eti n g st at e m e nt.

1. N a m e of d e c e a s e d, J o h n W. Di mi c k.

R e si d e n c e, 9 W al d o Pl a c e, E n gl e w o o d, N. J. 

O c c u p ati o n at d e at h, c ar p e nt er.

O c c u p ati o n f o r l a st t e n y e a r s, c ar p e nt e r.

2. W h e n w a s l a st p r e mi u m p ai d ? D e c. 7, 1 8 9 9.

3. W e r e y o u p e r s o n all y a c q u ai nt e d wit h t h e d e c e a s e d ? 
N o.

4. H a v e y o u p e r s o n all y s e e n t h e r e m ai n s of d e c e a s e d, 

a n d d o y o u k n o w of y o u r o w n k n o wl e d g e t h at t h e y ar e

3 0

4 0
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t h o s e o f t h e p e r s o n d e s c ri b e d i n t h e p o li c y o f i n s u r a n c e 

o n w h i c h t h e cl a i m  i s b a s e d ?  I h a v e n o t.  A s s t. Ki n g; 

v i e w e d  t h e b o d y a n d k n e w  h i m  p e r s o n a ll y.

5.  W h e n  d i d d e c e a s e d l a s t a t t e n d t o h i s u s u a l w o r k ? 

D e c. 2 4, 1 8 9 9.

5 b.  F r o m  w h o m  d i d y o u  a s c e r t a i n t h i s d a t e ?  S t a t -

i n g  n a m e a n d a d d r e s s o f y o u r i n f o r m a n t.  F r o m  cl ai m -

a n t a n d F a t h e r O ’ M a ll e y.

6.  I f y o u h a v e n o t s e e n t h e r e m a i n s b y w h a t o t h e r 

e v i d e n c e h a v e y o u  s a ti s fi e d y o u r s e l f o f t h e i d e n ti t y o f t h < 

d e c e a s e d w i t h  t h e p e r s o n i n s u r e d  a s  a f o r e s a i d ?  A s s t. 

K i n g ’ s a n d F a t h e r O ’ M a ll e y’ s s t a t e m e n t.

7.  P l e a s e r e a d s t a t e m e n t s b y cl a i m a n t, p o si ti o n , m i n -

i s t e r a n d u n d e r t a k e r a n d s t a t e w h e t h e r y o u b e li e v e t h e m t o 

b e t r u e ?  Y e s .

I f y o u h a v e a n y f a c t s w h i c h y o u  p r e f e r n o t t o e n t e r 

u p o n t h i s c e r tifi c a t e, p l e a s e m a k e t h e m  t h e s u b j e c t o f s p e c -

i al c o r r e s p o n d e n c e w i t h  t h e H o m e o ffi c e.

2 0 G. A . K N O T H E ,

1 6 0 M o n r o e S t., P a s s a i c, N . J.

S t a t e  o f  N e w  J e r s e y ,

C o u n t y  o f  B e r g e n .

B e f o r e m e, a N o t a r y  P u b li c i n a n d f o r t h e 

a b o v e C o u n t y a n d S t a t e , t h i s 3 0 t h d a y o f J a n u -

a r y , 1 9 0 0, a p p e a r e d G . A . K n o t h e , k n o w n t o 

( s e a l . ) m e, a n d m a d e o a t h t h a t t h e a n s w e r s b y hi m 

^  g i v e n  t o t h e f o r e g o i n g  q u e s ti o n s a r e t r u e a n d

f u ll t o t h e b e s t o f h i s k n o w l e d g e a n d b eli e f.

C H A R L E S  W . V A L E N T I N E , 

N ot a r y P u bli c.

N o t a r y  o r J u s ti c e o f P e a c e m u s t a t t a c h c e r tifi c a t e o f 

a u t h o r i t y ( f r o m  C o u n t y C l e r k  o r C o u r t o f R e c o r d ) t o 

a d m i n i s t e r o a t h.  I f  m o r e t h a n o n e N o t a r y  o r J u s ti c e o f 

P e a c e a d m i n i s t e r o a t h, C e r tifi c a t e o f A u t h o r i t y  f o r e a c h 

m u s t b e f u r n i s h e d .

C l a i m a n t m u s t f u r n i s h a c e r tifi e d c o p y o f t h e r e c o r d o f 

4 0   d e a t h a s s h o w n b y  t h e b o o k s o f t h e H e a l t h  D e p a r t m e n t,
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R e gi s t r a r, C o u n t y C l e r k  o r o t h e r o ffi c e r h a v i n g  c h a r g e o f 

s u c h r e c o r d s.

I n s t r u c t i o n s  f o r  P r e p a r i n g  P r o o f s  o f  D e a t  h .

T h e i n t e r v e n ti o n o f a n y t h i r d  p e r s o n f o r t h e c o ll e c ti o n 

o f t h e cl ai m , o r t h e p a y m e n t o f c o m m i s si o n t o a n y p e r s o n 

f o r p r e t e n d e d s e r v i c e s i n r e g a r d  t h e r e t o, i t e n ti r e l y u n -

n e c e s s a r y.

E a c h o f t h e fi v e s t a t e m e n t s c o m p o s i n g t h e s e p r o o f s 

m u st b e s w o r n t o b e f o r e a N o t a r y  P u b li c o r J u s ti c e o f t h e 

P e a c e.  T h e C e r ti fi c a t e o f t h e C o u n t y C l e r k m u s t b e o b -

t ai n e d, t h a t t h e p e r s o n a d m i n i s t e r i n g t h e o a t h i s d u l y a u t h -

o ri z e d f o r t h a t p u r p o s e ; o r t h e y m a y b e s w o r n t o b e f o r e 

t h e C l e f k o f a C o u r t o f R e c o r d , w h o s e s e al m u s t b e a t -

t a c h e d.

W h e n a p o li c y i s p a y a b l e t o  t h e l e g a l r e p r e s e n t a ti v e s o f 

t h e i n s u r e d, c l a i m a n t’ s s t a t e m e n t m u s t b e m a d e b y  h i s o r 

h e r e x e c u t o r o r a d m i n i s t r a t o r, w i t h  p r o o f o f a u t h o r i t y t o 

a ct a t t a c h e d ;

W h e n p a y a b l e t o a n a m e d b e n e fi c i a r y o f f u ll a g e, t h e 

cl ai m a n t’ s s t a t e m e n t m u s t b e m a d e b y s u c h b e n e fi c i a r y ;

W h e n p a y a b l e t o a n a m e d b e n e fi c i a r y n o t o f f u ll a g e, 

t h e c l a i m a n t’ s s t a t e m e n t m u s t b e m a d e b y h i s o r h e r 

g u a r di a n, w i t h  l e t t e r s o f a p p o i n t m e n t a t t a c h e d ;

W h e n a s s i g n e d , t h e c l a i m a n t’ s s t a t e m e n t m u s t b e m a d e 

b y t h e a s s i g n e e, w i t h  t h e o r i g i n a l a s s i g n m e n t, o r a p r o p e r -

l y a u t h e n ti c a t e d c o p y t h e r e o f a t t a c h e d ;

W h e n p a y a b l e t o t h e c h il d r e n o f a p e r s o n, o r t o a n y 

o t h e r cl a s s o f p e r s o n s w h o s e n a m e s a r e n o t s e p a r a t e l y 

m e n ti o n e d i n t h e p o li c y , p r o o f m u s t b e f u r n i s h e d o f h o w  

m a n y c h il d r e n t h e r e a r e, o r o f h o w  m a n y t h e cl a s s c o n -

si st s, a n d t h e n a m e s a n d a g e s o f t h e p e r s o n s.

W h e n a p o li c y, p a y a b l e b y i t s t e r m s t o o n e b e n e fi ci a r y, 

i f s u r v i v i n g , h a s, b y t h e d e a t h o f s u c h b e n e fi ci a r y, b e c o m e 

p a y a bl e t o a n o t h e r, p r o o f o f t h e d e a t h o f s u c h fi r s t b e n e -

fi ci a r y m u s t b e f u r n i s h e d b y a c e r ti fi c a t e o f d e a t h f r o m  

t h e p u bli c a u t h o ri ti e s.

W h e n a C o r o n e r’ s i n q u e s t w a s h el d, a c e r tifi e d c o p y o f 

t h e t e s ti m o n y a n d v e r d i c t m u s t a c c o m p a n y t h e s e p r o o f s.

1 0

2 0

3 0

4 0
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W h e n  t h e d e a t h o c c u r s o u t o f t h e U n i t e d  S t a t e s, p r o o f s 

m u s t b e v e ri fi e d b e f o r e t h e A m e r i c a n  M i n i s t e r o r C o n s ul, 

a n d b e a r h i s o ffi ci a l c e r tifi c a ti o n.

B e f o r e f o r w a r d i n g  p r o o f s, p l e a s e s e e t h a t a ll bl a n k s a r e 

fill e d a n d e v e r y q u e s ti o n a n s w e r e d a n d t h a t t h e a b o v e i n -

s t r u c ti o n s a r e s t r i c tl y c a r ri e d o u t, t h u s a v o i d i n g  d el a y a n d 

i n s u r i n g p r o m p t e x a m i n a ti o n o f t h e cl a i m .

,. k C e r t i f i c a t e  o f  C l a i m  C o m m i t t e e .

N e w  Y o r k , 1 8 9

W e  h a v e d u l y e x a m i n e d t h e P r o o f s o f C l a i m  u n d e r 

P o li c y  N o . a n d, fi n d i n g t h e s a m e

R e c o m m e n d

C o m mitt e e o n Cl ai ms.

C e r t i f i c a t e  o f  t  h e  C o m p a n y ’s  O f f i c e r s .

T h i s i s t o c e r t i f y  t h a t w e h a v e, e x a m i n e d t h e P r o o f s o f 

2 0  C l a i m  u n d e r P o li c y  N o . w i t h  s u c h a d di ti o n al

f a c t s a s h a v e b e e n eli ci t e d , a n d, fi n d i n g t h e s a m e 

r e c o m m e n d r e j e c ti o n .

P r e si d e nt.

S e c r et a r y.

3 0

4 0
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