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New Jersey Court of Errors 
and Appeals

U n i o n . C o u n t y  O r p h a n s ’  C o u r t

In  the M atter 
o f

The E sta te  o f H annah L . Bow - 
doin,

D eceased.

T e s tim o n y

20

T ra n scrip t of s ten o g rap h er’s notes o f evidence 
taken in  th e  above entitled  m atter, b efore H o n . 
J a m e s  C. C o n n o l l y , Jud ge, at the U nion C oun ty 30 
Court H ouse, C ity  o f E lizabeth , N ew  J erse y , on 
the fou rteen th  d a y  o f Jan u ary , A . D ., 1916, at 

10 a. m. .

A p p e a ra n ce s:
C h arles F. E d s all, E sq ., fo r  the heirs,.
V a i l  & M cLean, fo r  M rs. H a rrie t L . B ig g s , 

c laim in g R e sid u a ry  E sta te .
O rlando H . D ey, E sq ., for the Executor. 40
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M rs. H a rrie t L . B ig g s — D irect

MRS* H A R R I E T  L . B IG G S , produced as a 
¡¡witness, being d u ly  sw orn on h er oath, according 
to law , sa ith :

D irect-exam ination  by M r. V a il:
10 Q. W h ere do you  live, M rs. B ig g s?  A . 

E van stow n , Illinois.
Q. Y o u r  h u sb an d ’s nam e? A . F o ste r  H. 

B ig g s .

Q. W ere you  fo rm ely  known as “ C h a rity  Ann 
Johnson ”  ? A . A t  one t i m e y e s .

M r. E d s a ll:  I  object, y o u r  H onor; she 
has no know ledge o f h er own as to that, I 
d o n ’t believe. I  do not think the witness 
com petent—

20 M r- V a i l : I  am  ask in g the question.
M r. E d s a ll:  I  object as incom petent, ir-

relevan t and im m aterial.
T h e C o u rt: I  w ill allow  evidence to go 

in  and pass upon its re levan cy when I  con-
sid er th e case.

i M r. E d s a l l : A llo w  m e an exception on
all th is?

T h e C o u rt: Y e s.
E xcep tio n  allow ed, sealed accordingly.

30

Judge.
Q. Do yo u  recollect being know n as “ C h arity  

A n n  Joh n son ” ? A . No.
Q. I  say, do you  recollect b ein g known as—  

A . No, I  w as too young.
Q. H ow  do yo u  know  yo u  w ere  C h a rity  Ann 

Johnson? A . M iss Cole, who knew  all about it, 
took me to M r. M ead.

40 (A n sw e r repeated b y  the stenographer.)
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M rs. H a rrie t L . B ig g s — D irect

Q. I  do not w ant to com e down to recent days, 
as a child do you  know  how  you  w ere  kn ow n ! 
W h at nam e yo u  w ere know n b y  as a  child? A .
I  c a n ’t ev er rem em ber being “ C h a rity  A n n  John-
son. ’ *

Q, Y o u  d o n ’t  recollect being known as C h a rity  ^  
Ann Johnson? A . No.

Q. W h a t w as yo u r nam e as a  child, as fa r  it's 
you  know ? A . T h e y  called  me “ L u lu ,”  and 
“ H a ttie ,”  v e ry  seldom  called  me an y  name. 
T h ey  called me a  v e r y  m any p et nam es.

Q. D id  you  ev er see this p aper? A . Y e s.
Q. W h ere  did you  see it?  A . F ir s t  I  saw  it  in 

m y m oth er’s trunk.
Q. H ow  lon g ago? W h o  did you  call yo u r

m other? A . M rs. Bow doin. 20
Q. M rs. Bow doin. W h en  did you  first see th a t 

p aper? A . I  w as a  little  g irl.
Q. Y e s , and how  sm all, how  youn g? A . 

E leven  or tw e lv e ; I  d id n ’t  know w h at it  m eant.
Q. Y o u  sa y  y o u  saw  th is p a p e r in  M rs. B o w -

d o in ’s box? A . In  her trunk.
Q. In  her trunk. T hen  do yo u  recollect Jam es 

W . B ow doin? A . Oh yes, he w as m y fath er.
Q. H ow  lon g did you live— w h at is  y o u r  e a r-

liest recollection  o f M r. and M rs. B ow doin? A . 3Q 
W h y  a lw ays so f a r  as  I  rem em ber I  rem em ber 

them.
Q. A s  fa r  back as you— A . A s  I  can rem em ber.
Q. D o  you  recollect a t  w hat tim e yo u  w ere 

taken  out o f th is in stitution  in  N ew  Y o rk ?  D o 
you  recollect that? A . No.

Q. Y o u  d o n ’t  recollect th a t; th e  p ap ers sa y  you  
w ere tw o y e a r s  old, so yo u  prob ab ly  w ould not. 
Then you  do recollect b ein g baptized? A . 
F a in tly  I  do rem em ber it. 40
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M rs. H a rr ie t  L . B ig g s — u arect

Q. In  w h at church, can y o u  sa y ?  A . In m y 
m o th e r ’s p a r lo r  a t  h er old hom e; b y  D r. A b e r-
cro m b ie; I  rem em ber that.

Q. E p isc o p a l recto r?  A . Y e s .
Q. T h ose reco rd s o f  y o u r  own produced— A . 

I  rem em ber d iscu ssion  about the nam e.
Q. D o yo u  e v e r  re c o lle c t_ h e a rin g  the name 

w C h a r ity  A n n  J o h n so n ’ ’in y o u r  y o u n g e r  days, I 
m ean ; I  d o n ’ t m ean recen tly . A .  I  d id  rem em -
b er th a t n am e u n til I  sa w  th at p ap er.

Q. Y o u  s a y  y o u  sa w  th is p a p e r  w hen you  w ere 
ten  or eleven  y e a r s  old? A . A lo n g  th ere  about 
th a t tim e.

Q. H o w  did  y o u  com e to see th a t p a p e r?  A . 
I  w as ru m m agin g  in  m y m o th e r ’s trunk.

2 q  Q. A n d  y o u  fou n d  th a t?  A -  I  cam e across 
those.

Q. D id  y o u  s a y  a n y th in g  to M rs. B ow doin 
ab out it?  A . N o, I  d id n ’t  u n d erstan d  w h at they 
m eant.

Q. D id  y o u  e v er s a y  a n y th in g  to h e r  about it? 
A . W h en  I  w as fo u rteen  I  asked  h e r  i f  I  w as 
ad opted — -

T h e  C o u r t:  N o, d id  y o u  s a y  a n y th in g  to her 
about th is p a p e r?  

cm A . No. L a te r , yes.
Q. L a te r ?  A . Y e s .
Q. H o w  m uch la te r?  A . A b o u t  fou rteen ,
Q. W h en  y o u  w e re  fo u rteen ?  A . T h a t  w ould 

be th e d a y  I  w en t w ith  h e r  to  th e orph an age to 
v is it  the o rp h an age w a s  th e first tim e I  rem em ber 
ta lk in g  to  h e r  ab out th e p ap ers.

Q. W h a t o rp h an age? A . A t  th irtieth  or 
T h irty -firs t  S tre e t ; it  m oved.

Q. I s  th is  w h a t y o u  ca ll the orph an age? A , 
40  Y e s , w e o ften  w en t th ere  to  v is it.
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1 M rs. H a rrie t L . B ig g s— D irect

Q. W hen yo u  w ere fou rteen  or thereabouts? 
A . I  w ent b efo re  that.

Q. Y o u  w ent b efo re  th at? A . Y e s , but not 
w ith  an y papers.

Q. W h at happened then? A . M iss Penfield 
w as aw ay, but some other la d y  w a s  there.

Q. N ot w h at some la d y  said.
M r. V a il:  I  subm it an yth in g  M rs. B o w -

doin m igh t h ave  said  w ould be com petent 
because she is—

M r. E d s a ll : I  do not think an yth in g  M rs. 
B ow doin  said  is  adm issible.

T he C o u r t : I  w ill p ass upon the evidence 
as it  com es out.

Q. D id  you  h ave an y  conversation  w ith  M rs. 
B ow doin  th at d ay? A . Y es.

Q. A b ou t these p apers? A . Y e s , sir.
Q. W h a t w as it?

T h e C o u rt: I  w ili allow  it  and you  m ay 
take an exception.

M r. E d s a ll:  E xception.
E xcep tio n  a llow ed; sealed accordingly.

Judge.
Q. W h at w as it?  A . Sh e w as ta lk in g  in the 

office o f the in stitution  w ith  one lad y— or two 
lad ies at first, and then one and th ey  w ent aii 
over the p apers carefu lly .

Q. No. W h a t did M rs. B ow doin  sa y  about it? 
A . Sh e turned to m e and said  “ that p ap er m akes 
you  an h e ir .”

Q. W h a t p aper? A . T h a t p a p e r there.
M r. E d s a l l : W ill you  a llow  me to object 

at th is tim e; i f  there is a, p a p e r in  evi-

10

20

30

40

/
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- M rs. H a rrie t L . B ig g s— D irect

dence i f  there w as an agreem ent to make 
M rs. B ig g s  an y rela tive  or an y  relation-
ship o f M rs. Bow doin, th at agreem ent, i f  
reduced to w ritin g , is the only perm issible 
evidence o f the agreem ent.

10 T h e C o u rt: T h a t is co rrect; but this is>
a  conversation  that w as m ade— th at was 
had at betw een this w itness and M rs. B ow -
doin a t  the tim e th at the p a p e r w a s  made.

M r. E d s a ll : No.
T he C o u rt: A t  th e tim e the p ap er was 

produced, and it  is not offered fo r  the pur-
pose o f  en largin g  the term s o f  the paper.

Q. T h a t p ap er w as th e one in h er hands at the 
tim e? A . Y es,

20  M r. E d sa ll:  I  w ish to en large upon tb«3
objection to the question. Sh e says that 
M rs. B ow doin  said— w ill you please reaa 
the an sw er to  th a t question— th at “  This 

- p ap er m akes you  an heir. ’ 1
T h e C o u rt: I  shall all ow the testim ony 

to stand.
M r. E d s a ll:  T h is is a ll under exception, 

o f course.
T h e C o u rt: I  w ill a llow  all this.

30  M r. E d s a ll : E xception.
T h e C o u rt: Y e s , you  m ay tak e an excep-

tion.
E xcep tio n  allow ed, sealed accordingly.

Judge.
Q. W h a t becam e o f the p ap er a fterw ard s? 

T h is  p ap er ? A . I t  w as p u t on the p ile o f p a p e rs ; 
40 other bills or papers.
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M rs. H a rrie t L . B ig g s — D irect

Q. Do yo u  know  w hat becom e of th is p ap er ?
D id she take it  or d id  you  take it, o r  who took it?
A . I t  w as le f t  at th e home.

Q. T h is  p a p e r w a s  le ft  a t the home? A . One 
o f them  w as le f t  a t the home. T h ere  w ere tw o 
p a p e r s ; one w as le ft  at the home. 10

O. W a t  becam e o f the other? A . She took
'V

charge o f it  herself.
Q. Did yo u  see i t  a fte rw a rd s?  A . Y e s .
Q. W h ere? A . I  freq u en tly  saw  it  in  her je w -

e lry  b o x; in  h er trun k
Q. H om e? A . Hom e. A
Q. F o r  how  lo n g  a  tim e b efo re  h er death? A.

I  saw  th a t id en tical p a p e r when I  w as about

tw en ty  y e a rs  old. ,.
Q. L oo k  a t this p a p e r and see i f  yo u  can identi- 2p

fy  th at as the p a p e rs  yo u  saw  in h er trunk? A .

Y e s.
B y  the C o u r t : Q. Y o u  are te s tify in g  to one or 

both? A . One.
Q. W h ich  one? A . T he one she had.
Q. W h ere is  that?
B y  M r. V a il :  Q. W h ich  one o f these p apers?

A . T h e one th at the hom e signed.
Q. Y o u  look at these p ap ers and see w hich one 

o f them , M rs. B ig g s . C an  yo u  s a y  w hich one? A . 30 
I  can sim ply sa y  an  adoption paper.

Q Y o u  said  you  identified one o f these p apers 
as th e p ap ers  in  the b o x ; can  y o u  s a y  w hich  one

it  w as? . ,  _ ,,__
T h e C o u r t : T a k e  y o u r  tim e and look o ver them

b efo re  yo u  answ er.
(W itn ess exam ines p ap erts.)
A . W h y  th is w ould be the one.
Q. D o yo u  recogn ize th at as th e  one? A . I  sim-

p ly  knew  them  as adoption papers.
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M rs. H a rrie t L . B ig g s — D irect

Q. No m atter w hat th ey  are, or w hat their e f-
fect is, do you  recognize th at as the paper yon
saw, the p a rticu la r p aper? A . L ooks exactly  like 
it.

Q. D id you ev er see an y other p ap er look like 
10 lt?  A - N o> 1  rem em ber th at w as th at blue tin t; 

that is the m ost I  could say.
M r. V a il:  I  think that is all. I f  the 

C o u rt p lease, th is p a rticu la r  p aper was 
produced b y  M r. M ead as the E xecutor, 
and I  asked th at it  be im pounded in the 
hands o f the S u rrogate. ,

The C o u rt: H as it been in evidence here 
today?

M r. V a il:  I t  is  ju s t  offered.
20 The C o u r t : Is this the one she recogniz-

ed as the one sh e  saw  ?
M r. V a il:  Y es.
T he C o u rt: Y o u  m ay im pound it  in the 

hands o f the S u rro gate. M ark  it for 
identification.

In denture o f C h a rity  A n n  Johnson 
m arked E xh ib it P  No. 1 fo r  identification, 
and entered.

The C o u r t : H ow  about the other paper. 
30 M r. V a i l : I  have no objection to offering

th a t now. T h is  p ap er w as handed to us 
by the association  in N ew  Y o rk , and I  will 
o ffer it  now or later, and I  w ill im pound it 
a t the sam e tim e; it m akes no difference 
to me.

T he C o u rt: T h ere is no testim ony on 
th at ?

M r. V a il:  No.10
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M rs. H a rrie t L . B ig g s—  G ross

T h e C o u rt: T hen yon  need not im pound 
that. Y o u  m ay cross-exam ine i f  yo u  de-
sire.

C R O S S -E X A M IN A T IO N  b y  M r. E d s a ll:
Q. M rs. B ig g s , how old did  you  sa y  yo u  w ere 

when you  w ent o ver to the society w ith  y o u r 
m other, w ith  the la d y  you  called y o u r  m other in 
the testim ony? A . M y m other took m e o ver as 
a  h ab it e v e ry  C hristm as tim e w hen I  w a s a  little  
g irl. W e  took g ifts .

Q. A t  th e tim e w hich you  te s tify  o f seeing this 
paper, how old did  yo u  sa y  you  w ere? A . A n  
account o f m y b ein g th ere is on file a t the orphan-

age.
T h e C o u r t : A n sw er the question. 20
Q. H ow  old did  yo u  sa y  yo u  w ere in  y o u r  testi-

m ony w hen yo u  saw  th is p a p e r a t  th e  asylum ?
A . B etw een tw elve and fo u rteen ; som ewhere
thereabouts. . . .

Q. Y o u  recollect v e r y  c le a rly  a t w hich one o f 
those v is its  you  saw  th at p ap er you  speak of? A .
Y e s , the la st v isit.

Q. T h a t w as the la s t  tim e y o u  w ere a t the a sy -
lum ? A . W ith  her, yes.

Q. H ow  did yo u  com e to converse, can you  te ll gQ 
us the circum stances lead in g  up to  the con ver-
sation  yo u  h ad  a t th at tim e in reg ard  to  the 

p ap er ?
The C o u rt: C on versation  w hich she had?

T h is  w itness?
Q. T h e con versation  w hich occurred a t  the tim e 

you  testified to? A . Y e s . I t  had been a h ab it to 
go th ere ev ery  C h ristm as tim e, and m am a used 
to te ll me to  p ick  out a  little  igirl I  w anted fo r  a ^



M rs. H a rrie t L . B ig g s—  C ross

sister and perh aps she would adopt a little  girl. 
I  had p icked  one out and w as m ore interested in 
the child than w ith  h er business. She w as in the 
office w ith  the la d y  who had charge o f  the busi-
ness and th ey w en t a ll over these papers care- 

10  fu llY  A n d  then m other seemed to be delighted, 
and she turned to m e and said  “ T here, H attie, is  

the p a p e r th at m akes y o u  an h e ir .”  She often 
repeated th at conversation  in la te r  years which 
m akes it  so c lear to  m y mind.

M r. E d s a ll:  I  ob ject to that.
Q. Y o u  sa y  you  rem em ber this p ap er in your 

m o th e r’s trunk b y  its  co lo r! A . Y es.
Q. Y o u  w o u ld n ’t know  it  except fo r  that? A. 

Y e s ; I  w as old enough to read  and I  read it. The 
2 o children in school had to ld  m e I  w as adopted and 

X a lw a y s  sa id  i t  w a sn ’t, it  w as nonsense, and when 
I  saw  th is p a p e r it  g a v e  me the thought perhaps 
X w as. A n d  first I  w ent to our fa m ily  m inister, 
M r. V a n  A n tw erp , and M r. V an  A n tw erp —

Q. T h a t is  not resp on sive; w h y  did you  think 
you  w ere not adopted? A . I  had a lw ays been 
treated  b etter than own children.

Q. W h y  did you  think you  w ere not adopted? 
A . F o r  the sam e reason, th at anyone told a thing 

30  o f th at kind th ey w ould think th ey w ere not 
adopted. I  w as th eir own c h ild ; everyone knew I 
w as th eir own child.

Q. T h a t is enough. H ow  long did you  liv e  with 
the B ow doins ? A . I  lived  there until I  w as m ar-
ried, but I  tau gh t fo r  five vears.

Q. H ow  lon;g? A . I  w as about tw enty-four— 1 
w as m arried  in  eighty-nine.

Q. Y o u  d id n ’t liv e  in  th eir home all th is time, 
4 q  did you  say— you taugh t fo r  five y e ars?  A . Y es,
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M rs. H a rrie t L . B ig g s —  C ross

1 did. I  taught. I  w as home ev ery  ,summer; 
w in ter tim es I  taugh t m usic in  South N ew  J e r-
sey. \-

Q. D id  you  h ave an y conversation  w ith yo u r 
m other th e re a fte r  re la tive  to  yo u r relationship?
A . Y e s. 20

Q. W ill yo u  tell us ju s t  b efo re  y o u r  m arriage—  
is th at y o u r sign atu re? A . Y e s.

M r. E d s a ll : I  w an t to m ark  th a t p ap er 
fo r  identification.
. T h e C o u rt: M ark  it  fo r  identification. 

P a p e r  m arked D No. 1 fo r  Identification.
M r. E d s a ll : I  think th at is  ‘all.
Y o u r  H onor, yo u  w ill perm it me again  

to  note on the m inutes m y objection to  all 
M r. B o w d o in ’s testim ony, d irect testim ony go  
on the ground s I  noted before. T h a t it  is 
not the best ev id en ce; th at it  is incom pet-
ent, irre lev an t and im m aterial, and because 
th ey  are  conversations w ith  the deceased; 

fv tran saction s and conversation  w ith  the de-
v> ceased.

T h e C o u rt: Y o u  brought it  out again
$  Fv a 4 /  ( a  li? *yo u rselt.
gflid i M r. E d s a ll:  T h a t w as m erely  on cross.

T h e C o u rt: T h a t is the same thing. Y o u  
sim ply asked h er w h at the conversation  
w as.

M r. E d s a l l : A ft e r  th a t h as been adm itted 
under m y exception I  h ave a r ig h t to cross- 
exam ine on the sam e subject, h a v e n ’t  I?

T h e C o u rt: Y e s . I  do not th in k it  w as 
cross-exam ination; th at w a s a ll I  w as ob-
servin g. Y o u r  objection  is entered and i f  40
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M a ry  L . C olem an— D ire ct

th e s ten o g ra p h er h a s  n eglected  to do it 
h ereto fo re , he w ill n ot se t out an objection 
fo r  you.

10 U N IO N  C O U N T Y  O R P H A N S  ’ C O U R T

In  th e M a tte r  
o f

T h e  E s ta te  o f  H an n ah  L . B ow - 
doin,

D e c ’d.

T ra n s c r ip t  o f  s te n o g ra p h e r ’s notes o f evidence, 
20 taken  in  the above en titled  m atter, b e fo re  H o n . 

J a m e s  C. C o n n o l l y , J u d g e  o f  the C o u rt o f Com -
mon. P le a s , in  the U n ion  C o u n ty  C o u rt H ouse, in 
th e  C ity  o f  E liza b e th , N ew  J e rs e y , ond the tw enty- 
e igh th  d a y  o f  J a n u a ry , ,A. D ., 1916, a t  1 1  a. m.

A p p e a r a n c e s :

M essrs. V a il  & M cL ean , B e n j. A . V a il, E sq ., 
P re se n t, fo r  M rs. B ig g s .

C h a rle s  F . E d sa ll, E sq ., A d o lp h  U lb rich , E sq ., 
30 W illia m  C. W ebb, E sq ., fo r  th e H e irs  and

n e x t o f K in .
O rlan d o H . D ey , E sq ., fo r  th e E x ecu to r.

M I S S  M A R Y  L . C O L E M A N , p rod uced  as a 
w itn ess, on b e h a lf o f  th e  C la im an t, b e in g  duly 
sw orn  on h er oath, a cco rd in g  to law , sa ith :

D irect-exam in atio n  b y  M r. V a i l :
Q. W h e re  do y o u  live , M iss C olem an? A . 

T ren ton , N ew  J e rse y .
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M ary  L . Colem an— D irect

Q. Trenton, N ew  Jersey.
T he C o u rt: Do you  know w hat c it y 1?
,A. Trenton, N ew  Jersey.
T h e C o u rt: Y o u  m ust speak a  little  louder.
A . I  can tu rn  this w a y  so as to  fa c e  you.
Q. A n d  did yo u  know M r. and M rs. B ow doin  j q  

in th eir lifetim e? A . I  h ave know n them  fo r  
over fo r ty  y e a r s ; been in tim ately  acquainted w ith  
them. I  c a n ’t  tell the exact num ber o f y e a r s ; but 
I  know it  is th is long.

Q. Do you  know  M rs. B ig g s ?  A . I  do.
Q. W hen did y o u  first know  M rs. B ig g s?  A . 

W hen M r. and Mr,s. B ow doin  first adopted her.
Q. A n d  w hen w as that? A . I  ca n ’t  rem em ber 

ju st th e d ate; but it  w as som ew here in the sixties 
I  w as a t th eir house a t the tim e th ey adopted her. 20

M r. E d s a ll:  I f  this evidence is  being 
g iv en  to show th at th ere w as an actual 
adoption—

; M r. V a i l : I t  is not fo r  th a t purpose.
M r. E d sa ll— (continued) it  is  altogether 

incom petent.
T h e C o u r t : I t  m a y  be sim ply o ffered  to 

corroborate other testim ony th a t has been 
or w ill be offered.

M r. V a i l : I  w ill say  i t  is  offered  fo r  the 
p urp ose o f id en tify in g  th a t child  w ith  M rs. 
B ig g s .

Q. Y o u  recollect h er being brought to the 
house? A . I  d o ; I  w a s  in  th e  house and the first 
person who received  h er when she w a s brough t in.
She w as brought in  b y  M r. and M rs. B ow doin  h er-
self, b rin g in g  h er from  N ew  Y o rk . B u t  I  ca n ’t 
g ive you  the dates because I  n ever ch arge m y 
mind w ith  them. 40
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M ary  L . Colem an— D irect

T he C o u r t : I t  w as in the sixties, you say?
A . I t  w as in the sixties sometime.
Q. D o you  recall w h at M r. and M rs. Bowdoin 

said  w hen th ey  brought the child in ? A . They 
said  she w as th e ir  own little  g ir l  now. W e would 

j q  a ll take h er r ig h t to ourselves now. T h ey  said 
she w as th eir own little  g irl. I  rem em ber that 
p erfe ctly  because I  w as the only one in the house, 
not in  the house, but in  th a t p a rt  o f  the house, in 
the room  w here th ey  brought her.

M r. E d s a il : I  w ish to object to  that testi-
m ony on the ground it  is  in  no w ise com-
p eten t to prove a  sta tu to ry  adoption.

T h e C o u r t : I  w ill allow  the testim ony to 
stand.

op M r. E d s a i l : On th a t point m ay I  have an
exception?

T h e C o u rt: Y o u  m ay, sir. D o n ’t  be so 
prolix .

(T h e la st sentence to the w itness.)
Q. D o you  recollect th at th ey said  w hat the 

nam e of the child w as? A . W e ll— you m ean w hat 
it w as w hen th ey  brought h er there?

Q. Y e s , w h at it  w as when th ey  brought her 
there? A . T h ey  said  C h a rity  A n n  Johnson, and 

oq the child, w hen I  asked  h er the nam e, she said—  
she w asn  !t able to speak d istinctly.

Q. Sh e w as then only twro y e a rs  o f age? A . 
Yes, sir.

Q. A n d  did yo u  know  the child a fte r  that ? A . 
I  h ave a lw ays know n h er ev er s in ce ; a lw ays kept 
in  touch w ith  her.

Q. D id  you  know  o f h er m arriage? A . Y e s ;  I  
know w hen she w as m arried.

40 Q. A nd yo u  now  know  th at th at child is the per-
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B e n j a m i n C. M e a d — D i r e c t

s o n, M r s. B i g g s ? A . W ell, a s f a r a s k e e p i n g i n 

t o u c h w i t h a p e r s o n a ll t h a t ti m e. O f c o u r s e, I 

h a v e n’t b e e n w i t h h e r, b u t I  c a n t e s ti f y .

T h e C o u r t : W h y d o y o u n o t a n s w e r t h a t q u e s -

ti o n ? E i t h e r si m p l y y e s o r n o. ■ :

A . A ll ri g h t, i f y o u w a n t y e s o r n o, I c a n j u d g e,

T h e C o u r t : I s t h e p e r s o n w h o r e p r e s e n t s h e r -

s elf a s M r s. B i g g s t h e c h il d t h a t w a s b r o u g h t t o 

t h e h o m e o f t h e t e s t a t r i x i n t h e si x ti e s ?

A . Y e s, si r.
M r. V a il : C r o s s - e x a m i n e.

T h e C o u r t : D o y o u d e si r e t o e x a m i n e ?

M r. E d s a ll : ( N o d s n o. )

T h e C o u r t : Y o u  m a y s t e p d o w n.

---------------------  2 0

M R. B E N J A M I N  C. M E A D , p r o d u c e d a s a  

wi t n e s s o n b e h al f o f t h e Cl ai m a n t, b ei n g d ul y  

s w o r n o n hi s o at h, a c c o r di n g t o l a w, s a i t h :

Di r e c t- e x a mi n a ti o n b y M r. V a il :

Q. Y o u  a r e t h e E x e c u t o r o f H a n n a h L . B o w -

d oi n’ s e s t a t e ? A . Y e s, si r.

Q. A n d a f t e r h e r d e a t h y o u t o o k p o s s e s si o n o i

h e r p a p e r s ? A . I  di d. 3 0
Q. Y o u  f o u n d i a s a f e d e p o si t b o x ? A . Y e s.

Q. D i d y o u e v e r s e e t h a t p a p e r ? A . Y e s.

Q. W h e r e d i d y o u fi r s t s e e i t ? A . F i r s t s a w i t 

o n o n e o c c a si o n w h e n M r s. B o w d o i n o p e n e d t h e 

s a f e d e p o si t b o x i n m y p r e s e n c e.

Q. T h a t w a s i n h e r lif e ti m e ? A . Y e s.

Q. Y o u  s a w i t t h e n i n t h e b o x ? A . N e x t ti m e 

w h e n i t w a s o p e n e d b y t h e C o m p t r o ll e r.

Q. I t w a s o p e n e d b y y o u i n t h e p r e s e n c e o f t h e 

offi c e r o f t h e S t a t e C o m p t r o ll e r ? A . Y e s , si r.  4 0
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B en jam in  C. M ead— D irect

Q. A n d  you  found it  there? A . Y e s, sir.
Q. A n d  you  then produced it  in C ou rt upon my 

request, did you? A . Y e s, sir.
T he C o u rt: On F r id a y  o f la st w eek? A . Y es, 

sir.
M r. V a il:  Tw o weeks ago.
I  offer the p a p e r now  in evidence.
M r. E d sa ll:  I  object, the p ap er is  not 

proven. I t  does not com ply w ith  th e law s 
o f the S ta te  in  reg ard  to the acknow ledg-
m ent and the p roo fs o f  acknowledgm ent, 
th a t it  is  in  no w a y  binding upon M r. and 
M rs. B ow doin  and is  not signed b y  th em ; 
that it  does n ot constitute an adoption un-
der the law s o f the State .

2 q  M r. V a il:  I  o ffer the p a p e r fo r  w hat it
is  w orth  upon the ground th a t it  is over 
th ir ty  y e a rs  old, and, therefore, is adm is-
sible in evidence w ithout fu rth e r  testim ony.

M r. E d s a ll:  W e  w ill adm it—
T h e C o u r t : N ow  I  w ill listen  to M r. V a il 

a t length.
M r. V a il:  I  am  through.
M r. E d s a ll : I  w ill adm it the presum ption 

as to a  p ap er o ver th ir ty  ye ars , but that 
3 q  presum ption is rebutted b y  evidence o f the

fa c t th at th ere is no certificate in  accord-
ance to  the law s o f th is S ta te  as to this 
acknowledgm ent.

T he C o u r t : I  w ill allow  the p ap er in evi-
dence fo r  w h at it is w orth, and as I  do not 
intend to conclude th is case to d a y — that is 
d ispose o f th at phase o f  the case to d ay—
I  w ill req uest counsel to  fu rn ish  me w ith 

40 an y citations th ey desire in  support o f their
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A rg u m e n t

resp e ctive  sides. I  w ill then  d isp ose o f  th e 
m atter.

M r. V a i l :  I  am  w illin g  to do th a t to d ay,
I  am  ab le  to  do i t  today.

- *
T h e  C o u r t : I  w ill ¡give counsel on the 

o th er side an  o p p o rtu n ity  to do th e  sam e 
th in g.

M r. E d s a ll:  Y o u  w ill a llow  m e an excep -
tio n  to th is  adm ission. I t  is  evidence on its  
fa c e  it  is  n o t b in d in g  on M r. an d  M rs. B ow - 
doin.

T h e  C o u r t:  Y o u  can  a rg u e  th a t in  y o u r  
b rie f.

P  N o. 1  f o r  id en tification  en tered  in  e v i-
dence and m arked  P  N o. 1  in  evidence.

M r. V a i l :  T h e o n ly  fu r th e r  testim on y, i f  2 q  
th e  C o u rt p lease, th a t  w e  h ave  is  to  o ffe r  
th e  com panion  p a p e r  o f th at, w h ich  wras in  
th e  cu sto d y  o f the hom e in  N ew  Y o r k , up 
to th e  tim e it  w as d e liv e red  to  us b y  th e ir  
,solicitor. T h e  so lic ito r w ill be h e re  b y  
e leven  o ’clock bu t he is  not here now, and 
I  cannot p ro v e  th a t it  is  a  com panion p a p e r 
to th at. I  w ill o ffe r  th e p a p e r  on the 
grou n d  th a t it  is  ad m issib le on the 
sam e gro u n d  I  o ffe r  the other. I t  is  o v e r  «q  
th ir ty  y e a r s  old. I  d esire  to o ffer the 
N ew  Y o r k  S ta tu te s , fo rty-n in e , seven ty- 
th ree  and e igh ty-seven , w hich  he w ill h a v e  
w ith  him . A n d  then  th e  books o f  th e  in -
stitu tio n  to  sh o w  the su rre n d e r o f the 
ch ild  to  th e in stitu tio n ; and th a t  is  a ll th e 
testim on y.

T h e C o u r t:  I  w ill a d jo u rn  th e m a tte r  
o v e r  u n til e leven  o ’clock un less yo u  h ave  
som eth in g in  th e m eantim e. 40
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A rgu m en t

M r. E d s a ll:  W e should reserve our ob-
jection s on this poin t until th ey  are offer-
ed again  at eleven o ’clock.

T h e C o u rt: Do you  intend to examine 
th is w itness?

10 M r. E d sa ll:  No, s ir ;  not a t  present.

A t  this point an adjournm ent w as taken 
until 1 1  a. m.

E leven  a. m., session.

M r. V a il:  I  w ill first o ffer the w ill o f 
Jam es W . B ow doin  in  w hich appears in 
B ook “ M ”  o f w ills, o f  th is County, page 

20 531, the object o f  this is to  show  th at Jam es
W . B ow doin  recognized this com plainant 
as his adopted daughter. A n d  I  have a 
copy o f the w ill w hich I  h ave  attached to 
the petition.

T h e C o u rt: B ea d  into the record the 
m aterial p a rts  o f the Will.

M r. E d s a ll : I  w ill note m y objection now 
th at this evidence is incom petent, irrele-
van t, and im m aterial and not the best evi- 

30 dence that there w as an adoption, and not
binding upon M rs. B ow doin  anyw ay.

T he C o u rt: I  w ill o verru le  y o u r  objec-
tion.

M r. E d s a ll:  E xception.
T he C o u rt: E xcep tio n  granted.^ 
E xcep tion  allow ed, sealed  accordingly.

40 Judge.
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A rgu m en t

M r. V a il:  I  w ill ju st read  the p a rt  o f it.
“ I  hereby g iv e ,.d ev ise  and bequeath un-

to m y w ife  H annah L . B ow doin  a ll the p ro -
p e rty  o f e v e ry  description  o f w hich I  m ay 
d ie possessed, in  tru st fo r  the fo llo w in g  
uses and purposes, to w it: to ap p ly  the in- 
come th ereof fo r  the su pp ort and education 
o f  our adopted daughter, H a rrie t L ulu  
Bow doin, so lon g as she shall live, an d  in 
case upon h er d y in g  she leaves law fu l ip 
sue, then th e re a fte r  to  a p p ly  the sam e fo r  
th e su p p o rt and education o f such issue so 
long as m y said  wufe shall live. * ’

T h a t is a ll I  care to read  into th e  record.
M r. E d s a ll:  W ill you —
M r. V a i l : T h e  w ill w as dated tw enty- 2 q  

(seventh d a y  o f June, 1870.
T h e C o u rt: E ig h te en  w hat?
M r. V a il :  1870.
T h e C o u rt: A n d  probated?
M r. V a i l : P ro b ated  the tw enty-fou rth  

d a y  o f Septem ber, 1894.
T he C o u rt: A n y  caveat filed a g a in st it?
M r. V a il:  No. A n d  I  m ere ly  o ffer the 

book in  evidence1.
M r. E d s a ll:  AH the book? 39
T h e C o u r t : T h e  book w ill be m arked, in  

evidence.
B ook  entered in  evidence, and m arked 

E x h ib it P  No. 4.
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G eorge H. W h ittlesey— D irect

G E O R G E  H. W H I T T L E S E Y , produced as a 
w itness on beh alf o f the claim ant, being duly 
sw orn on his oath, accord in g to law , sa ith :

D irect-exam ination b y  M r. V a il:
10 Q. M r. W h ittlese y  you  are  an attorn ey and 

counsel o f the S ta te  o f N ew  Y o rk ?  A . I  am.
Q. A n d  are  you  counsel fo r  the A m erican  

F em ale G uardian  S ociety? A . M y p artn er Mr. 
M atthew  C. F lem in g  is official counsel, is official 
counsel fo r  the Society, A m erican  F em ale G uard-
ian  S o cie ty  and Hom e fo r  the F rien d less, and I 
am  associated w ith  him  rep resen tin g the society.

Q. A n d  in 1866 the nam e w as the A m erican  F e -
in ale G uardian  Society? A . Y e s , th at is the name 

20  ^  w hich it w as incorporated  origin ally .
M r. E d s a ll : I  object to that, that he is 

not qualified to speak o f  w hat the nam e of 
the society  w as, it  is  not the best evidence.

T h e C o u r t : I  think th ere is some method 
to yo u r objection in  that respect. I  do 
not know  th at it  is go in g  to hurt you how-
ever.

M r. E d s a ll : I t  has no p a rticu la r bearing 
in the m atter.

30 T h e C o u r t : I  am go in g  to adm it all the
testim ony in the case. I t  m ay be when I  
come to consider th at testim ony, i f  it 
should be o f an y m a te ria lity  in  the case I 
w ould re ject it.

M r. E d s a l l : I  w ith d raw  m y objection.
Q. D id  you  ev er see these books ? A . I  did.
Q. W h a t are th ey? A . T hese a re  tw o books 

which w ere entrusted to me b y  the S e cre ta ry  of 
40 the A m erican  F em ale G uardian  Society, one o f
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G eorge H . W h ittlese y— D irect

them— th ey  are  the official records o f the society.
One is known as 11 B ook  N um ber B  T h re e  o f S u r-
render o f C h ild ren .”

Q. W h a t is  the other? A . T h e  other one is  
known as “ R ecord o f  A d o p tio n s/ ’

Q. W hen did yo u  receive those books? A . I  re- j q  
ceived those books y e ste rd a y  afternoon.

Q. F o r  the purpose o f b rin g in g  them  h ere? A .
Y e s, sir. I

B y  the C o u rt: Q .Y ou  are not the custodian o f 
those books, are you? A . I  am  n ot official custo-
d ian ; I  am  custodian at present.

T h e  C o u rt: W h y  do you  offer them?
M r. Y a i l :  I  am n ot o fferin g  them  now.

I  w ill p rove them  afterw ard s.
M r. E d s a l l : I  th ink I  should o b je c t; th a t 20 

is not w ith in  his know ledge to sa y  w hat 
those books are.

The C o u r t : I  w ill—
A . T h ey  w ere so described to me.

The C o u rt: I  w ill p a ss  upon th at ques-
tion. I  w ill allow , fo r  the present, the 
questions and answ ers as m ade b y  this w it-
ness to stand1; presum in g th at Ju d ge V a il 
w ill produce other testim on y to p rove th at 
these docum ents are w h at the w itness rep- 30 

resen ts them  to be.
M r. V a il :  T h a t is ju s t  w h at I  propose to 

do.
Q. D id  you  ev er see th at p ap er b efore? A .

I  di d .
Q. W h ere  did yo u  first see it?  A . T h a t p a p e r 

w as brough t to m y office b y  the C orrespon din g 
S e cre ta ry  o f the A m erican  F em ale G uardian  So-
ciety. 40
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G e o r g e H . W h i t tl e s e y — D i r e c t

Q. W h o w a s t h a t, M i s s M e ri t t. ? A . N o, t h a t w a s 

b e f o r e M i s s M e r i t t ; I t h i n k t h e l a d y’ s n a m e w a s 

M i s s Y o u n g. S h e h a s di e d si n c e. T h e p r e s e n t 

■ c o r r e s p o n di n g s e c r e t a r y i s a M i s s M e ri t t.

Q. I t w a s b r o u g h t t o y o u b y t h e C o r r e s p o n d -

i ó   S e c r e t a r y ? A . E i t h e r b r o u g h t p e r s o n a ll y o r 

s e n t t o m e b y m ail.

Q. W h a t d i d y o u d o w i t h i t ? A . I  d eli v e r e d i t 
t o —

Q. ' S e n t i t o u t t o m e ? A . S e n t i t o u t t o y o u 

a n d t h e n i t c a m e b a c k t o m e. A  f e w  d a y s a g o I 

t u r n e d i t o v e r t o y o u a n d t o o k y o u r r e c ei p t.

M r. V a il : I  n o w o f f e r t h i s p a p e r a s a 

t h i r t y - y e a r - o l d d o c u m e n t. I t i s t h e c o r r e s -

p o n d i n g p a p e r t o t h e o n e o ff e r e d b e f o r e ; 

2 0  t h e y a r e n o t d u p li c a t e s.

M r. E d s a ll : I o b j e c t t o t h a t ; i t h a s n o t 

b e e n p r o v e d t h a t t h i s p a p e r li a s b e e n p r o -

d u c e d 1 f r o m  p r o p e r s o u r c e s o n t h e p oi n t 

o f i t s b e i n g t h i r t y y e a r s ol d. I  o b j e c t t o 

t h e p a p e r al s o o n t h e g r o u n d! i t i s i n c o m -

p e t e n t, i r r e l e v a n t a n d i m m a t e ri al a n d t h a t 

i t i s n o t p r o v e d i n a s m u c h a s i t d o e s n o t 

c o n t ai n t h e s e p a r a t e a c k n o w l e d g e b y H a n -

n a h L . B o w d o i n a n d, o f c o u r s e, o n t h e 

3 0  g r o u n d t h a t i t c o n f e r s n o r i g h t o f i n h e rit -

a c e o r p r o p e r t y ri g h t u p o n h e r.

T h e C o u r t : I u n d e r s t a n d t h e w i t n e s s t o 

s a y t h a t h e i s o n e o f t h e a t t o r n e y s o f t h e 

h o m e o f t h e g i r l s f r o m  w hi c h t h e b e n efi -

c i a r y, o r t h e a d o p t e d d a u g h t e r o f t h e — -

M r. E d s a ll : T h a t h e i s a n a s s o ci a t e a t -
t o r n e y f o r —

T h e C o u r t : D i d I  c o n cl u d e m y r e m a r k s ?

( C o u r t s r e m a r k s r e p e a t e d b y t h e s t e n o g - 
4 0  r a p h e r. )
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G eorge H . W h ittlese y— D irect

T he C o u rt: (C on tin ued)— te s ta tr ix ,w a s  
taken  a t the tim e o f her adoption. A m  I  
correct in m aking that statem ent ?

A . Y e s , y o u r  H onor, you  are. I  w ill sa y  m y 
p artn er, M r. F lem in g, he is  official counsel whose 
name ap pears on th eir p rin ted  rep o rts  and so on.
I  ad vise  them  as an a tto rn ey  in a  g re a t m an y 
m atters, a  g re a t deal m ore than  M r. F lem in g  
does, and this w as sent to  me as an a tto rn ey  fo r  
the society  rep resen tin g  the society in th is m at-
ter, as I  h ave  in other m atters ; b y  le tte r  ad d ress-

ed to me.
B y  the C o u r t : Q. D id  yo u  req uest it  to  be sent 

to you? A . Y e s.
Q. Y o u  requested it  to be sent to  y o u  and it  

w as sent to you, accom panied b y  a  le tte r  fro m  20 
the custodian? A . I  am not quite certain  in  m y 
recollection w hether it  w as brou gh t to me in p er-
son b y  the S e c re ta ry  in response to m y telephone 
request th a t she b rin g  it  down to me, o r w hether 
it  w as sent to me.

Q. A n d  a fte r  you  received  it  you  fo rw ard ed  it  
to Ju d ge V a il?  A . I  did. In  O ctober, 1914. I  
think.

Q. A n d  he subsequently sent it back to you?
A* M r. M cLean, his p artn er, b rough t i t  back to  30 
m e in person.

Q. A n d  since then you  h ave  sent it  back to 
Jud ge V a il?  A . M r. M cLean took it  aw ay again , 
and he fu rn ish ed  a  receip t fo r  i t ;  I  p rev io u sly  
had J u d ge V a i l ’s acknow ledgm ent b y  letter.

Q. A n d  you  recognized it  as th e docum ent you  
received  from  the hom e and w hich yo u  sent to  
Jud ge V a il?  A . I t  is  the same.

Q. I t  is the sam e? 40
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G eorge H. W h ittlese y— D irect

T he C o u rt: I  w ill UdUiit it in evidence.
M r. V a il:  I  now  d esire  to o ffer the New 

Y o rk  S ta tu es—
The C o u rt: Judge, w ill you furn ish  ire 

w ith  a  cop y o f these statutes a fterw ard s?
10 M r. Y a i l :  Y e s , I  w ill m erely  o ffer the

statutes, and w ill agree to furn ish  you  with 
a copy.

P a p e r  entered in evidence and m arked 
E x h ib it P-5.

Q. 1849, chapter 244—

T he C o u rt: I  suppose you  ought to have 
some m em ber o f the bar, learned in the law 
who w ill te s t ify  th at—

Q. Y o u  are  fa m ilia r  w ith  the N ew  Y o rk  Stat-
2 o utes? A . I  am.

Q. D id  you produce certain  statutes here this 
m orning? D id  you? A . I  did.

Q. N ow  look at those and tell us w h at th ey  are ? 
A . V olum e o f  law s o f N ew  Y o rk , fo r  the seventy- 
second session, known as L a w s o f 1849.

Q. W ill yo u  turn  to chapter 244? A . On page 
364 and the fo llo w in g  is C h ap ter 244, entitled 
“ A n  A c t  to in corporate the A m erican  Fem ale 
G u ard ian  S o c ie ty .’ ’ P a sse d  A p r il  sixth, 1849.

30  Q. W h at I  p a rtic u la r ly  o ffer in th is statute is 
section six. Now , I  w ill ask  you  w h at is  the next 
volum e ? A . T he volum e w hich I  now  hold is the 
L a w s o f  1873, S ta te  o f  N ew  Y o rk , prin ted  V o l-
ume on which p age 1-243 o f the volum e, and fo l-
low in g ap pears C h ap ter 830, o f  the law s o f  1873, 
entitled  “ A n  A c t to legalize  adoption o f m inor
children b y  adult p erso n s.”  P a sse d  June 25th, 
1873.

40 Q. Sections ten and thirteen  o f th at A ct.
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G eorge H . W h ittlesey— D irect

M r. E d s a ll : H e m ight as w ell o ffer these 
statutes as a whole and the act as a  whole.

M r. V a il:  T h ere  is only one m ore.
T he C o u rt: W a it  until w e get them  all 

before the Court.
Q. W h a t is the other volum e? A . I  h ave also 

volum e, p rin ted  volum e o f L a w s o f  1887, o f the 
S ta te  o f N ew  Y o rk , on w hich p age 909 o f that 
volum e occurs C h ap ter 703, entitled “ A n  A c t  to 
am end C h ap ter 830 o f the L a w s o f 1873 entitled 
‘ A n  A c t to legalize  adoption o f m inor children b y  
adult p erso n s.’ P a sse d  June 25, 1887.

Q. T h a t is 703? A . 703.
The C o u r t : H ow  can th at a ffect the p ro -

ceedings, h a v in g  been adopted so lon g a f-
te r  the adoption o f the child? 20

M r. V a il :  A t  the tim e o f the adoption 
there w as no r ig h t o f inheritance, and the 
act o f 1873 confirm ed it, but still there w as 
no r ig h t o f in h eritan ce; the A c t  o f 1887 
gave th e r ig h t o f inheritance, and the de-
cisions o f the N ew  Y o r k  C o u rt o f  A p p ea ls  
says th a t A c t  is  retroactive, and binds ad-
options m ade p reviou s to that. I  o ffer those 
statutes and I  w ill fu rn ish  the C o u rt w ith  
copies. 30

T he C o u r t : I  w ould like to request th a t 
you  fu rn ish  counsel o f  the other side w ith  
a  carbon co p y  o f the cop y you  fu rn ish  me.

M r. E d s a ll:  I  object to the introduction 
o f these statutes a s  incom petent, ir re le -
van t, and im m aterial. In  the first p lace 
th is  w as not a  N ew  Y o r k  adoption ; the 
child w es n ever w ithin  the S ta te  o f N ew  
Y o rk , n o r the p aren ts w ith in  the ju ris-

jb v /
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G eorge H . W h ittlese y— D irect

diction o f the S ta te  o f N ew  Y o rk  from  
that tim e to this. A n d  I  also w ould like 
to sa y  that the statutes should be offered 
as a  whole i f  th ey are accepted. I  do not 
know  w hether you  w ant an y m ore argu- 

1 Q m ent on that.
The C o u rt: I  understand the statutes 

a re  o ffered as a whole, but p a rticu la r re f-
erence is  m ade to certain  sections; that 
statem ent w as m ade.

M r. E d s a ll:  I  object again  th at they 
have no b earin g  on persons dom iciled in 
this state.

T h e C o u rt: W ell, the C ourt w ill allow 
them  in evidence.

20 M r. E d s a ll:  Y o u  w ill a llow  m e an excep-
tion o f  course.

T he C o u rt: I  certa in ly  w ill, and I  shall 
take notice o f an yth in g  you  m ay say . I  
hope you  w ill not sim ply rest satisfied w ith 
tak in g  an exception, but th at you  w ill sub-
m it the C ourt a b r ie f  so that I  m ay have 
a ll th at you  possess b y  w a y  o f  knowledge 
on those m atters to w hich you  refer. I t  
m ay be that I  w ill com e to the conclusions 

30  th at you  entertain  on those m a tte rs ; I  do
not know. I  am go in g  to h e a r  argum ents, 
but I  w ill a llow  th e statutes in  evid en ce; 
and g ra n t you  an exception.

'Statutes o f N ew  Y o rk  S ta te  adm itted 
as a  w hole in evidence and m arked, col-
lective ly , E x h ib it P-5.

E xcep tio n  allow ed, sealed accordingly. 
T he C o u r t : Cross-exam ine the w itness. 
M r. E d s a ll : No, thank you.40
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’ M rs. C h arlotte  E lizab eth  D evins— D irect

T h e C o u rt: Y o u  a re  a  N ew  Y o r k  a tto r-
ney, a re  you  not?

M r. E d sa ll:  Y e s , sir.
T h e  C o u r t : Y o u  are cognizant o f the ex-

istence o f those d ifferen t statutes are you
not? 10

M r. E d s a ll:  Y e s , sir.

M R S . C H A R L O T T E  E L I Z A B E T H  D E V IN S , 
prodhieed as a  w itness, on b e h alf o f the claim -
ant, b ein g d uly sw orn on h er oath, accord in g to 
law , sa ith :

D irect-exam ination  b y  M r. V a il:
Q. W h ere do you  reside? A . Einglewood, N ew  20  

J erse y , at the present.
Qt H ow  lon g h a ve  you  liv ed  there? A . Oh, 

alm ost five years.
Q. Y o u  w ere fo rm e rly  connected w ith  the 

A m erican  F em ale G uardian  S o cie ty  o f N ew  
Y o rk ?  A . I  w as.

Q. In  w h at cap acity?  A . A ss ista n t S e creta ry .
Q. W hen? A . P rom  1875 to 76 to 1886.
Q. U p  to  w hat tim e?
(A n sw e r repeated  b y  the stenographer.) 30
Q. A n d  as C orrespon d in g S e cre ta ry  d id  you  

h ave custody o f books? A . I  did.
Q. A n d  yo u  recognize that book? A . I  do. One 

o f the books o f th e S o cie ty ; “ S u rre n d e r o f  C h il-
d re n .”

Q. W h a t do th ey  call it?  A . T h e y  call it  “ B ook 
o f S u rren d er o f C h ild ren .”

T h e C o u rt: Got an y special num ber?
Q. I t  is  m arked “ R.3”  on the back; w as th at its 

designation ? A . I  should ju d ge  so. 40
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M rs. C h arlotte  E lizab eth  D evins— D irect

Q. Can you re fe r  to the p age here o f the adop-
tion o f C h a rity  A n n  Johnson? A . I  d o n ’t know 
e x a ctly  w here to find it. I t  is a p re tty  larg e  book 
to look through.

Q. R e fe rr in g  to “ S u rren d er B ook B .3 ,”  page 
10 187, w hat do you  recognize th a t en try  to be? A . 

Su rren d er o f the child C h a rity  A n n  Johnson.
M r. E d s a ll:  I  object to it on this point; 

She is  no m ore com petent than I  am to 
recognize th is surren d er o f C h a rity  Ann 
Joh nson; she w as not there at the time.

T he C o u rt: T his is  one o f  the records of 
the society. She does not know  anything 
m ore about the actual surren d er o f that 
child than I  do or you  do.

20 M r. V a i l : I  do not claim  she does.
T he C o u r t : She has testified sim ply to 

the records.
M r. V a i l : T h a t is all.

Q. W as that one o f the books cam e into your 
cu sto d y  as C orrespon din g S e cre ta ry ?  A . Y es, 
sir.

Q. A n d  rem ained in y o u r custody as lon g as you 
w ere C orrespon d in g ’S e cre ta ry ?  A . Y es.

Q. W h at becam e o f  th a t book a fte r  you left 
30  th ere? A . L e ft  it  in the institution.

Q. D o yo u  recognize that book? A . I  do.
Q. W h at is that ? A . B ook o f  R e c o rd s ; g iv in g  

the records o f the children.
Q. N um ber seven? A . T h e ir  h istory.
Ql Do you  recognize th at book as w hat? A . 

H is to ry  o f the Children.

Q. I t  is m arked on back “ H is to r y ,”  is  it n o t? 
A . Y e s .

40



M rs. C h arlotte  E lizab eth  D evins— D irect

Q. N um ber seven. And: w hat is  the en try  on 
page fou r?  A . A d m ission  o f  the child C h a rity  
Ann Johnson to the society.

Q. D o you  know  the han d w ritin g? A . N ot o f 

th at p a rt there.
Q, Y o u  d o n ’t  know. A . No, sir. 10
Q. W a s  th is one o f  the books th at came into 

y o u r  possession? A . I t  did.
Q. A n d  rem ained in y o u r  possession until yo u  

le ft  the society? A . I t  did.
Q. And  then surrendered b y  you  to y o u r  suc-

cessor? A . Y e s .
M r. V a i l :  I  suppose I  m ay h ave th at 

copied ?
T h e C o u rt: I  think, Ju d ge V a il, yo u  b et-

te r  read  it into the record. 20
M r. V a il  (re a d in g ): “ C h a rity  A nn

Johnson—
M r. E d sa ll:  W ill you  pardon m e to 

m ake m y  objection to  this. I  object on 
the groun d  th a t it  is  incom petent, irre le -
van t and im m aterial, fo r  the reason  th at 
no act o f th a t society  should force an adop-
tion  b y  M r. and M rs. Bow doin. T h a t an 
adoption is  an act o f  the ad optin g parents. 
T h a t society  c a n ’t  m ake an adoption. 30 
W h a te v e r  th e ir  records show it  has no 
b earin g  on the question.

T h e C o u rt: O bjection  overruled.
M r. E d s a ll:  E xception.
E xcep tion  allow ed, sealed accordingly.

Jud ge. 40
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A rgu m en t

M r. V a il:  T h at is all, the record.
M r. G eorge W h ittlesey  (read in g): 

C h a rity  A n n  Johnson—
M r. E d s a ll:  I  do not think th is gentle-

m an is qualified to te ll us how to read that 
1 q  record.

T he C o u rt: H e is go in g  to read the rec-
ord.

M r. G eorge W h ittle sa y  (re a d in g ): 
“ B o rn  in Lebanon, N ew  J erse y , October 
19, 1863, and le g a lly  surrendered b y  her 
m other, H annah 0 . Johnson, J a n u a ry  17, 
1866, w ith  her brother, W illiam  P . John-
son. She has had one o f  the diseases of 
childhood' and has not been baptized or 

20 vaccinated. F e b ru a ry  23d, 1866: dism is-
sed to the p aren ta l care o f  Jam es W . and 
H . L ou isa  Bbw doin o f  R ah w ay, N ew  J e r-
sey, frien d s o f M rs. K e lly . F e b ru a ry  27, 
1866, com m itted to the socy. (society) by 
John P . H offm an, M ayor, M ay th ird , 1866, 
M r. and M rs. B . called  a t the home and re-s-
p orted  C is  w ell and the jo y  o f th eir hearts. 
D itto , under O ctober 19* 1866. L etter 
w ritten  to them  rela tive  to ta k in g  W illie. 

30 M a y  23d, 1867, M rs. Penfield v isited  C h ar-
ity  A n n  and found h er w ell, and doing 
w ell, J a n u a ry  1868, rep orted  b y  M rs. K e lly  
as w ell, and d oin g  w ell, o f  course. F eb -
ru a ry  1868, M rs. B ow doin  called  and re-
ported  C h a rity  A n n  as w ell, and th ey  love 
h er d e a rly . ’ ’

T he C o u rt: Y o u  better read, also', the 
adoption which ap p ears upon p age 187,

40 B . 3, Su rren d er o f  children.
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■ A r g u m e n t

M r. E d s a ll : W ill y o u all o w m e a t t hi s 

ti m e t o g e t o n t h e m i n u t e s m y o b j e c ti o n t o 

t h i s t h a t h a s b e e n r e a d 1?

T h e C o u r t : Y e s.

M r. ' E d s all: T h a t i t i s i n c o m p e t e n t, i r -

r el e v a n t, a n d i m m a t e ri al, a n d al s o t h a t i t 

s h o w s, o n t h e f a c e o f i t t h a t t h e s o ci e t y 

h a d n o l e g a l c a r e o f t h e c h il d a t t h e ti m e, 

o r p o w e r t o a d o p t h e r.  T h a t s h e w a s 

p l a c e d w i t h J a m e s W . a n d H. L o u i s a 

B o w d o i n, b e f o r e s h e w a s c o m m i t t e d t o t h e 

c a r e o f t h e s o c i e t y b y J o h n H o ff m a n, M a y -

o r, a n d b e f o r e t h a t ti m e t h e s o c i e t y h a d n o 

l e g a l c o n t r ol o f h e r.

T h e C o u r t : I  w ill o v e r r u l e t h a t o b j e c -

ti o n a n d g r a n t y o u a n e x c e p ti o n.

M r. E d s a ll : E x c e p ti o n.

E x c e p ti o n all o w e d — s e al e d a c c o r d i n gl y.

M r. V a il : I  a m  r e a d i n g f r o m  B . 3 “ S u r -

r e n d e r o f C h il d r e n . 7 7

T h e C o u r t : M a r k e d i n e vi d e n c e a s P  

N o. 6.

M r. V a il : P a g e 1 8 7 o f t h i s b o o k. “ T i n s 

m a y c e r t i f y t h a t b e i n g u n a bl e t o p r o v i d e 

f o r m y c h il d r e n W illi a m  P . J o h n s o n a n d 

C h a r i t y A n n J o h n s o n, I, H a n n a h 0. 

J o h n s o n, d o h e r e b y c o m m i t a n d s u r r e n d e r 

t h e m  t o t h e c a r e a n d m a n a g e m e n t o f t h e 

A m e ri c a n F e m a l e G u a r d i a n S o c i e t y w i t h 

t h e p o w e r s s u b j e c t t o t h e p r o v i si o n s c o n -

t a i n e d i n t h e a c t i n c o r p o r a ti n g s a i d s o -

ci e t y. D a t e d N e w  Y o r k , J a n u a r y 1 7, 1 8 6 6. 

S i g n e d H a n n a h 0 . J o h n s o n, w i t n e s s e s, 

R. P . P e n fi el d, N. A . R a y m o n d. I  c o n s e n t 

t o a n d a p p r o v e t h e a b o v e s u r r e n d e r. D a t e d

1 0

2 0

3 0

4 0
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A rgu m en t

N ew  Y o rk , F e b ru a ry  27, 1866. John T. 
H offm an, M a y o r.”

M r. V a il:  I  o ffer those two books in evi-
dence.

The C o u rt: T h ey  h ave been offered in 
j q  evidence, and m arked in evidence as I  un-

derstand it.
M r. V a il:  A n y  fu rth e r questions from  

th is w itness?
T he C o u rt: A n y  cross-exam ination  of 

the w itness?
M r. E d s a ll:  No, sir.
M r. V a il:  T h at com pletes our case.
M r. E d s a ll : I  now  m ove to strike out all 

the testim on y o f  M rs. B ig g s , re la tive  to 
2 q  th is p ap er w hich has been offered in evi-

dence, on the ground that it  now  appears 
th a t it  Was evidence, oral evidence, to alter 
or v a r y  a  w ritten  agreem ent.

T he C o u rt: She has g iven  no testim ony 
today.

M r. E d s a ll:  Y o u r  H onor, this w as tak-
en last week, w ith  all our righ ts reserved 
on the ground she had to go to Chicago, at 
once, and w ere not p rep ared  to go on at 

3 q  the timie. I t  seems to me th at on that
plea, w hen the evidence . w a s allow ed to 
be taken out o f  order, m erely  on th at ex-
cuse, th at our righ ts should be reserved.

The C o u rt: Y o u  cross-exam ined.
M r. E d s a ll:  E x a ctly , but the p aper was 

not in evidence a t the tim e and now  that 
the p a p e r is in  evidence I  m ove to strike 
out h er testim on y on th e groun d  th at it 
now  ap pears it w as testim ony offered to 

40 a lte r  or v a r y  a  w ritten  agreem ent.
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A rgum en t

T h e  C o u rt: H as the other p ap er been 
subm itted in evidence?

M r. V a il :  Y e s , both.
T he C o u rt: A s  to the p a p e r w hich w as 

subm itted in  evidence, yo u  took y o u r ex -
ception. A s  to the evidence w hich is  now  
offered, I  w ill a llow  yo u r exception. I  w ill 
a llow  the record  to show th a t you  have 
taken  an exception. Biut I  overru le it.

M r. Edlsall: Y o u  overru le  m y m otion ?
T he C o u r t : I  o verru le  y o u r m otion.
M r. E d s a ll:  Y o u  w ill a llow  m e an ex-* 

ception to  that.
T he C o u r t : I  th ough t you  understood m e 

to indicate that.
M r. E d s a ll : I  w ould like also to ask  th a t 20  

at th is tim e w hile w e are on th is  point th at 
the record  be corrected  to  show m y objec-
tion  at th a t tim e. I  objected on the ground 
th a t h er evidence w as th at o f an in terest-
ed p a rty  o f the tran saction s and con ver-
sations w ith  the deceased. A t  the tim e you  
said  y o u  w ould  a llow  me such an  excep-
tion, but the groun d o f  m y objection is  not 
noted at th at tim e on the record.

T h e C o u rt : I  do not rem em ber an yth in g  30 

about that.
(/Exhibits m inutes to the C ourt.)
M r. E d s a ll:  I  m ake the m otion to cor-

rect the record.
T h e C o u rt: I  see, he is  try in g  to im -

peach the stenographer, I  think e v e ry -
th in g th at occurred at th e la s t  n earin g  in 
th is  m a tter ap pears in  the record. A n d , as 
I  rem em ber it, the exception taken  at th at
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tim e b y  counsel fo r  the heirs and next of 
kin  w as p ro p erly  noted b y  the stenog-
rapher. A n  exception w as taken and the 
C ourt overru led  th e exception and it so ap-
p ears on the record. Y o u  w ant to have 
th a t corrected?

M r. E d s a ll : I t  appears, yo u r Honor, 
th at there w as an  om ission o f the ground 
o f m y objection. I  objected; that is not 
noted. I t  n ext a p p e a r s : “ I  w ill allow  you 
an exception. ’ ’

T he C o u rt: Y o u  now  state  th a t at that 
tim e you  set fo rth  the grounds upon which 
y o u r  objection w as m ade?

M r. E d s a ll:  Y e s , sir.
T h e  C o u rt: A n d  those grounds and 

reasons do not ap p ear in the record?
M r. E d'sall: Y es.
T h e C o u r t : I  do not rem em ber th at you 

g ave  an y  reasons. I  do not think there is 
an yth in g  to correct. I f  you  w ish, I  w ill 
d irect the stenographer, ii] you  think I 
ought to do it, to look a t his noies and see 
w h eth er he has om itted to set fo rth  your 
reasons i f  you  m ade an y  on th at occasion. 
I f  you  gave a n y  on th at occasion. I  can-
not allow  an y correction s such as the at-
to rn ey  asks fo r  because I  do not think 
there is  an yth in g  to correct.

M r. E d s a ll : Then I  now m ove to strike 
all the testim on y o f M rs. B ig g s  from  the 
record on th e  ground! th at it  is  v e ry  evi-
d en tly  evidence o f an in terested witness, 
o f conversations and tran saction s w ith a 
deceased p a rty .
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T h e C o u rt: T he C o u rt w ill overru le 
y o u r  request.

M r. E d sa ll : E xcetpion.
T h e C o u rt: A n d  gran t you  an exception. 
E xcep tion  allow ed, sealed accordingly. m

10
Judge.

M r. V a il:  I  think I  om itted one statute.
T he C ourt : I  thought yo u  had.
M r. V a il:  L aw s o f 1860, C h ap ter 510.

G E O R G E  N. W H I T T L E S E Y , re-called:

D irect-exam in ation  b y  M r. V a il : 20
Q. Y o u  h ave there— A . Y e s , I  h ave in m y 

hands p rin ted  volum e L a w s o f N ew  Y o r k  fo r  the 
y e a r  1860, on p age 1026 occurs C h ap ter 510, “ A n  
A ct creatin g  in the C ity  and C oun ty o f N ew  Y o r k  
the D ep artm ent o f P u b lic  C h a rities  and C o rrec-
tion, and abolishing o f alm s house departm ent 
therein. P assed , A p r il  17, 1860.

Q. P a rtic u la r ly  sections s ix ty  and sixty-eigh t, 
are  th ey  not? A . N o, you  h ave  the w ro n g  record. 
P a rticu la r ly  sections three. 30

M r. V a i l : O f course, w e o ffer  the w hole 
statute, hut the p articu lar sections re fe r r -
ed to— A . Sections three, five and tw enty- 

v fou r.
M r. V a il :  I t  is  only tw o or th ree  sec-

tions, but o f course, I  h ave to o ffer the 
w hole statute.

T he C o u rt: Y o u  got the w hole statute, 
but m ark sp ecia lly  those w hich re fe r  to 
th is m atter. 40

New Jersey State Library
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M r. V a il:  T h at com pletes our case.
T h e C o u rt: Is  there an y testim ony on 

the p a rt o f the opponents?
M r. E d sa ll:  W ell, yo u r H onor, I  intro-

duce in evidence this p ap er identified by 
IQ M rs. B ig g s , as being signed b y  her, two

w eeks ago..
T h e C o u rt: W ell, th at has been m arked 

then in  evidence.
M r. E d s a ll:  I t  w as m erely  m arked for 

identification at the tim e, your Honor.
M r. V a il:  I  have seen it, I  have a copy 

o f it.
The C o u rt: A t  that tim e it w as m arked 

fo r  identification, there w as no cross-ex- 
20 anim ation, and there n ecessarily  couldn’t

be.
M r. V a il:  No, I  object to the paper on 

tw o g ro u n d s: F irs t , it ap pears b y  its date, 
th at it w as executed before M rs. B ig g s  be-
came o f age ; and, consequently, it  could 
not bind h er in an y w ay. On the second 
ground, that it  p u rp o rts to release her in-
terest in  the estate.. Now, an inheritance 
cannot be released in  th at w ay. On these 

30  tw o grounds I  object to the adm ission of
the paper. (S tatem en t repeated b y  stenog-
rap h er) .

M r. E d sa ll:  I t  ap pears from  this book 
th a t M rs. B ig g s  becam e of age— I offer 
that p ap er in evidence first, a s  evidence of 
the relationship  w hich did exist between 
M rs. B ow doin and M rs. B ig g s , and as ev-
idence o f the in terp retatio n  o f th at docu- 

40 m ent on the p a rt o f M rs. B ig g s . It pur-
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p orts to show th at M rs. B ig g s , h erself, 
considered th at that relationship  w as at 
an end a t  th at tim e. A n d  th a t she is p er-
fe c tly  com petent as a w itness, even though 
she w as under age.

The C o u rt; I  w ill a llow  the p a p e r to be 10 
m arked in  evidence in th e case. I  th ink 
M rs. B ig g s  testified  as to the relationship  
w hich existed betw een her and the Bow - 

doins.
M r. E d s a ll: U p  u n til th at tim e, yo u r 

H onor, fo r  the term  m entioned in  the 
adoption p apers, i f  you  w ish  to call them  

that.
T h e C o u rt: Y e s . A n d  I  th ink that i f  

th is docum ent contains an yth in g th at w ill 20 
con trad ict her it  is p rop er to introduce it, 
i f  it w ill exp lain  the relationship  th at she 
thought existed  betw een h er and the B ow - 
doins it  is  p rop er to p lace it  in  evidence, 
fo r  it  m ay be quite m aterial in  consider-
in g  her testim on y an d  in  connection w ith  
w hat she said p reviou sly , and w h at she 
did  p reviou sly , and p apers th at she sign-
ed p reviou sly , and fo r  th at reason  I  w ill 
a llow  it  to go in evidence. 30

M r. V a il:  Su b ject to objection.
T h e C o u rt: S u b ject to objection, which 

I  w ill o v e rru le ; and you  take an exception.
M r. V a i l : Y e s , I  tak e  an exception.
E xcep tio n  allow ed— sealed accordingly.

Jud ge.
T he C ou rt : Is  th at all yo u  w ant to p ut
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M r. E d s a ll : I  would like to put the exe-
cutor on the stand to prove the production 
o f th at p ap er from  the safe  deposit vault.

T h e C o u rt: Y o u  m ay do so; do it quick-
ly , I  h ave to hold another session o f Court 

2q  th is afternoon.
P a p e r  D  No. 1 fo r  identification ad-

m itted in  evidence and m arked E h ib it D- 
No. 1.

B E N J . C. M E A D , R e-called:

Direct-examination by Mr. Edsall:
20  Q. M r. M ead, you have a lrea d y  testified your-

self, as E x ecu to r o f th is estate, th is p ap er; do 
you  recognize this paper, D  N um ber one, a  re-
lease? A . Y e s , sir.

Q. W h ere did you  procure th a t paper? A . 
F ro m  the R a h w a y  N ational Bank, M rs. Bow- 
d o in ’s S a fe  D ep osit B ox.

T h e C o u rt: I  do not rem em ber whether 
M rs. B ig g s  recognized that as h er signa-
ture at the last hearing.

30 M r. E d s a ll:  I t  is in the record th at she
identified th at as her signature.

The C o u rt: A ll  r ig h t; step down.
M r. E d s a ll: I  w ould like to ask  one more 

question.
T he C o u rt: A ll  r ig h t; sit down.

Q. D id  M rs. B ow doin  ev er re fe r  to these pa-
pers b y  which C h a rity  A n n  Johnson w as indentur-
ed to her, to you? A . Y e s.

Q. W ill you  tell us th e substance o f that con-40
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versation ? A . W ell, at one tim e M rs. B ow doin  
had m ade a  w ill in  w hich she stated  th a t she 
nam ed m e as h er executor.

(Q uestion and answ er repeated b y  the
stenographer.)

A . A n d  she re fe rre d  to these p ap ers as b ein g 
in th e bank, and th at th e y  w ould obviate an y 
trouble or difficulty th at m ight arise  betw een m y-
se lf and M rs. B ig g s . B etw een  m yself, as execu-
tor, and M rs. B ig g s .

Q. D id  she sa y  w hat those p ap ers w ere?
M r. V a il’ : No, th ey  speak fo r  them selves.

A . No, she d id n ’t m ention them  specifically, 
but I  had seen them .

Q. D id  she ever re fe r  to h er relationship  w ith

M rs. B ig g s?  A . Y e s . 20
Q. W ill you  rep ort an y con versation  y o u  m ay

h ave had in  reg ard  to that?
M r. V a i l : I  ob ject to that, i f  the C o u rt 

p lease. I f  th is adoption w as lega l, noth-
in g  th at a  p aren t w ould s a y  a fte r  th at 
w ould  change the effect o f the adoption.
A n d  the p ap ers m ust speak fo r  them -
selves. W e m ust stand o r fa ll  b y  those 

! papers.
M r. E d s a l l : Y o u r  H onor, this evidence 30 

is  introduced m erely  in reb uttal to M rs. 
B ig g s ’ testim ony o f tw o w eeks ago, to  the 

effect th a t  she intended th ese  p a p e rs  to  
the effect th at this p ap er “ M akes yo u  m y 
heir. ’ ’

T h e C o u r t : Y e s , I  w ill a llow  the ques-
tion  to stand, and o verru le  the objection.

M r. V a il:  I  ask  an  exception.
. . T h e C o u r t: G ran t an exception. 4q
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(Q uestion repeated b y  the stenogra-
pher.)

A . I  had m any conversations w ith  M rs. B ow -
doin; she a lw ays stated  that h er relations with 
M rs. B ig g s —

TO M r. V a il:  I  think that is too indefinite;
he said  she had m any and she a lw ays said 
certa in  things. I  think he ought to be spe-
cific.

T he C o u r t : I  w ill a llow  the answ er to 
stand, so fa r  as  it  has proceeded.

A . M rs. B ow doin stated h er relations w ith  M rs 
B ig g s  w ere not th a t o f an adopted d au gh ter; she 
n ever re ferred  to her as “ m y d a u g h ter.”

T h e C o u rt: T h at is un n ecessary; you 
20 are asked w hat she said.

Q. W h at did she sa y  to you  these p apers were? 
D id  she sa y  th ey w ere adoption papers?

M r. V a il:  No, no, do riot put th e words 
in his mouth.

A . No, she said, w hen she showed me those p a-
p ers a t the bank—

The C o u rt: W h at p apers do you  re fe r  to? A . 
P a p e rs  which have been shown to me this m orn-
ing.

30  The C o u rt: T h is is E x h ib it D  No. 1? A . Yes. 
Q* I  re fe r  to the indenture ? A . M rs. Bow doin 

{Stated that w as a  p ap er w hich m erely  bound 
M rs. B ig g s — then as a  g ir l, to her, and M r. B ow -
doin, and re ferred  to h er as “ a bound g ir l .”

(A n sw er repeated  b y  the stenographer.) 
T h e C o u r t : Is  that all?

Q. D id  she ever sa y  an yth in g  as to her—
M r. V a il:  No, ask  him  w hat she said.

(£Q T he C o u rt: Y o u  m ust not lead.



4-1

B en jam in  C. M ead— C ross

Q. D id  yon  ever have a conversation w ith  h er 
in reg ard  to M rs. B ig g ’s r ig h t o f inheritance

from  her?
M r. V a il:  I  object.
T h e C o u r t : I  w ill a llow  the question.

A . Y e s . . 10
Q. W h a t w as the substance o f th at con versa-

tion?
M r. V a il :  W hen?
T h e C o u rt: W hen?

A . I  couldn ’t  m ention the date.
T he C o u rt: A p p ro xim ately?  T en  ye a rs  ago?
A . T en  y e ars  p rio r  to h er decease.
T he C o u r t: T en  y e a rs  p rio r to h er decease.
Q. W h a t w as said? A . She ag a in  called m y a t-

tention at th at tim e to  the fa ct th at M rs. B ig g s  2o 
w as m erely  a bound g irl.

M r. V a i l : I f  th is testim ony is com petent 
he ought to g iv e  her conversation.

T h e C o u rt: Y o u  sa y  “ to the e ffe ct,”  
g iv e  the exact lan gu age w hich she used.

A . T h a t is  a  g re a t m any y e a rs  ago. I  d o n ’t  
know  w hether I  can in  detail.

T h e C o u r t : A s  n ear as you  can.
A . In  substance, she to ld  me M rs. B ig g s  w as 

a bound g ir l, and had no r ig h t to  in h erit an y o f 30 

her p rop erty .
M r. E d s a ll : T h a t is all.

C R O S S -E X A M IN A T IO N  b y  M r. V a il :
Q. Y o u  sa y  th is con versation  w as ten  ye a rs  

p rio r to her death? A . Y e s , s ir ;  quite that.
Q. A n d  died in  1913? A . Y e s , sir.
Q. Is  th at so? A . Y e s .
Q. W h ere w as th is conversation? A . A t  h er 

house. 40
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Q. H ow  did she com e to speak o f it?  A . I  don ’t 
recall the instance which led up to it.

Q. T he only th in g you  do recollect is ju st the 
conversation  which you  h ave related ? A . Y es.

Q. A n d  th at is all. W h at im pressed it  on your 
10 m em ory so you  can recollect that, and nothing 

else? A . B ecause M rs. B o w d o in ’s p eculiar insist- 
ance upon the fa ct a t the time.

(A n sw e r repeated b y  the stenographer.) 
Q. Y o u  cannot sa y  w h at is the occasion o f the 

conversation. A . No, I  cannot.
Q. B o  not know  w hat led up to it ;  only thing 

you  know  is this conversation? A . I  know Mrs. 
B ow doin  w as quite excited a t the time.

Q. Y o u  cannot recollect w hat led up to it. And 
20 the only th in g  you  can recollect w as th at she 

said  M rs. B ig g s  had been nothing but a bound 
g ir l to  her? A . (No an sw er from  th e w itness.)

M r. V a il :  T h at is all.

B y  the C o u rt: W as M rs. B ow doin  related  tb 
you? A . No, sir.

Qi. W h at w as the d ifference i f  you  know in
y o u r ages? A . B etw een m y age  and M rs. B ow -
doin ’s ?

Q. Y e s. A . M rs. Bow doin, a t  the tim e o f  her—  
30 at the tim e o f her decease w as about eighty-five 

and I  w as forty-eigh t.

Q. She w as n e a rly  tw ice as old as you  * A  Y es 
sir. * *

Q. A n d  did you  board w ith  her? A . No, sir.
Q. H ow  did she come to  m ake you  a  confidant 

ot h er feelin gs concerning M rs. B ig g s  ? A . I  was 
h er confidant in a  gen eral w ay.

(A n sw er repeated b y the stenographer.)
40 I  w as her confidant in a  gen eral w ay.
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Q. A r e  you  a  counselor-at-law ? A . No, sir.
Q. Oh, you  are not? A . I  know  about h er busi-

ness.
Q. Y o u  advised  w ith  her, is th at it?  A . Y e s , 

sir.
Q. D id you  liv e  n ear her? A . Q uite n ea r her, 

yes.
Q. D id  she consult you  freq u en tly? A . V e ry .
Q. D id  you  m anage h er a ffa irs?  A . No, I  d id n ’t 

m anage her a ffa irs  in  an y w ay. She w ould ask 
m y ad vice and th at w as all.

Q. D id  she have an y sons or daugh ters o f  h er 
own? A . No.

Q. A n y  n ear re la tives liv e  w ith  h er? A . No.
Q. D id  she liv e  all alone? A . Y e s .
Q. H ave servan ts there in  her home? A . Occas- 20  

io n a lly  she had a  servant.
Q. O ccasionally? A . Y e s , sir.
Q. H ow  lon g  had you  been, p rio r  to  th a t tim e, 

her ad visor, p r io r  to ten y e a rs  before her death?
A . P r io r  to ten y e a rs  ? A b ou t nine years.

Q. B e fo re  her death fo r  about nineteen ye ars?
A . Y e s , sir.

Q. Y o u  w ere a  frien d  and a d viso r o f th e de-
ceased? A . Y e s , sir.

T h e C o u rt: T h a t is  all. 39
M r. E d s a lh  Y o u r  H onor, I  w ould like to 

introduce a ll o f th is record o f the home in  
evidence here, at lea st those portion s in  
re g a rd — which w ill in d icate  th e  re lation -
ship betw een M rs. B ow doin  and C h a rity  
A n n  Johnson, now  M rs. B ig g s , a t the tim e 
th is re lease  w as executed.

T h e C o u rt: Y o u  h ave no objection to the 
w hole record go in g  in?

M r. V a il:  C e rta in ly  not. 40
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M r. E d sa ll:  P a g e  six  o f th is book en-
titled  H isto ry , M arked No. 7, M arch 18th, 
1882. I  h ave other w itnesses th a t w ill tes-
tify .

The C o u rt: G oing to put them  on today? 
10  M r. E d s a ll:  I  w ill p u t on one m ore w it-

ness, i f  yo u r H onor w ill hear me.
T h e C o u rt: Y o u  seem to be try in g  this 

case in a  ju m p y sort o f a  w ay.
M r. E d sa ll:  T h is  has been p u t in be-

fore. I  have discovered som ething m ore 
in the record and it seems to me it should 
go into the record. “ D ecem ber 14, 1868. 
L e tte r  from  M rs. Johnson in q uirin g about 
C h a rity  and W illie , A u g u st 1870, ditto. 

2 Q A n oth er le tte r  from  M rs. Johnson F eb ru -
a ry  9, 1870. A u g u st 19th, 1872, letter of 
in q u iry  sen t.”  T h a t is  quite a  lon g rec-
ord, yo u r H onor.

The C o u rt: P roceed  w ith  it.
M r. E d s a ll:  Do you  w ant it a ll in  here. 

I  o ffer it only in  part. “ A ugu st, 23d, 1872 
le tte r  from  M rs. B ow doin  received today, 
speaks o f C h a rity  A n n  as a good g ir l, w ell 
and happy, and th e ir  d a rlin g  child. She 

30  has good health  and is go in g to school. A t-
tends church on Sabbath, as w ell as day 
school and th ey  could not p a rt  w ith  her. 
J u ly  27th, 1873, M rs. B ush  and M rs. A m -
bler to d ay  v is ite d  the hom e o f C h arity  
A nil, or, as she is  now  called, H attie  B ow -
doin; has d e ligh tfu l residence; e v e ry  ap-
pearan ce o f w ealth  M r. and M rs. Bow doin 
fe lt  v e r y  sensitive about rep o rtin g  to the 

40 Hom e. W ill not again  rep ly  to a  blank
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such as w as sent la st year, but are w illin g  
to rep o rt them selves to M rs. A u stin  K e l-
ly .”  On the side there is an en try  sim -
p ly  “ o f a g e ,”  under date o f J u ly  27th, 
1873 “ and June f irs t ,”  “ o f a g e ”  is noted 
on the side o f the book. C h a rity  A n n  j q  
J ohnson June first, 1876, le tte r  o f in q u iry  
sent. O ctober third, 1876, M rs. B  called 
and rep orted  h er little  d au gh ter v e r y  fa -
vorably. H er view s and plans fo r  the fu -
ture o f th e  child  are  en tire ly  satisfactory . 
H enceforth, there is not to be an y w rit-
ten correspondence relative to C h arity , 
but verb al person al rep orts m ay be ex-
pected, from  tim e to tim e w hen n ecessary. ’ ’
“ O f a g e ”  is again  noted on the side. He- 20 
cem ber 20th 1877, M rs. B ow doin  rep orts 
her w ell and as usual. J a n u a ry  7th, 1878. 
C h a r ity ’s own m other, now  M rs. J . E . A . 
A llen , Jo liet, W ell Co. o f  Illin o is, w rites 
in q u irin g  a fte r  h er ch ild ren  'O ctober 30, 
1879, M rs. B ow doin  called  and rep orts H a t-
tie  v e r y  fav o ra b ly . She has m oral ch ar-
acter, self-w illed  and p erseverin g, and 
h as g re a t curiosities. Is  fine looking, has 
catarrh , and cough. Is  d e a rly  loved, but 30 
has been at tim es, a  g re a t tria l, N ovem ber 
29th 1879, M rs. B ow doin  called w ith  C h a r-
ity ;  both w ere through the house; daugh-
ter w as much interested , n ever dream ing 
she w as once an inm ate, M arch 18th, 1883. 
C h a rity  is w ell and b rig h tly  educated g irl.
O f age. J u ly  19th, 1884. M rs. B ow doin  
b rin gs sad  account 'o f H a t t ie ’s self-(will, 40
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in gratitu d e and untruthfulness. There 
m ust be some c h a n g e .' M ay 6th, 1887 Mrs. 
B ow doin  called  C h a rity  is teaching school 
at N ew ark. D oin g w ell at that, but has 
the sam e fau lts. J a n u a ry  4, 1889 M rs. B. 

10 called and w anted to know  about C .’s
m other and brother. W ro te  her sending 

w hat in form ation  w e had. ’ ’ The rest is in 
1914 as to M rs. B iggs.

- M R S. S A R A H  E . M O R R IS , produced as a 
w itness, on beh alf o f the h eirs and next-of-kin, 
being d u ly  sw orn on h er oath, accord in g to law 

20 sa ith :

D irect-exam ination b y  M r. E d s a ll:
Q. D id  you  ever hear M rs. B ow doin  re fe r  to 

M rs. B ig g s— strike that out. M rs. M orris) you 
saw  a good deal o f M rs. Bow doin, did you  not? 
A . Y e s , I  did.

Q. Y o u  v isited  h er quite freq u en tly? A . Quite 
frequen tly.

Q. H ow  often? A . A b ou t ten or tw elve times. 
30 Q. W hen? A . W hen?

Q. Y e s?  A . W h y, I  hadn ’t  seen her in about 
three y e a r s ; not quite th ree years.

Q. D id  she speak o f M rs. B ig g s  at a n y  tim e? A . 
She did.

Q. A n d  these v is its , how  did she re fe r  to her? 
A . A s  h er bound g irl.

Q. On how  m any occasions ? A . On every  occas- 
40 ion th at she m entioned it.
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Q. D id  yon  e v e f h ear her speak o f her as her 
daughter? A . I  d id n ’t. -

T he C o u rt: Do not lead the w itness.
• Mr. Vail: I object to him leading the 

witness.
Q. D id  you ev er see an y  letters  w hich M rs. j q  

B owdoin w ro te  to M rs. B ig g s?  A . No, I  n ever 
saw any.

Q. D id  M rs. B ow doin  ever w rite  to you  about 
M rs. B ig g s?  A . N o; she n ever w ro te  an yth in g  to 
me about it.

Q. D id  she ev er te ll you  an yth in g about her—
M r. V a il:  I  ob ject to the question.
T h e C o u rt: Y o u  are lead in g  y o u r w it-

ness.
M r. E d sa ll:  T h a t is  all, y o u r  H onor, I  20  

m erely w ished to rebut the testim ony 
w hich w as offered before.

C R O S S -E X A M IN A T IO N  b y  M r. V a il:
Q. W h en  did you  h ave th is  con versation  w ith  

M rs. B ow doin? A . W hen I  w as dow n a t her 
9 -house.

Q. I  know, but when w as that? A . I t  is  three 
y e a rs  ago.

Q. I t  is three y e a rs  ago? A . In  A u g u st la s t; I  30 
lo saw  h er three y e a rs  ago in  A u gu st.

Q. T h a t is  w hen she liv ed  on M aple A ven u e?
A . S ix ty-e igh t W e st M ilton A venue.

Q. T h at w as about eighteen m onths b efore she 
died, w a sn ’t it?  A . No, not eighteen m onths be-
fo re  she died. I t  w as th ree ye a rs  a g o ; I  d id n ’t 
see h er before she died.

Q. She has been dead about a  ye ar, h a sn ’t  she?
A. She has been dead a year in September. 40
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Q. She has been dead a ye&r anyhow ? A . Y es 
sir.

Q. I f  you  saw  her three y e ars  ago, then it was 
about eighteen m onths before she died? A . Yes. 

Q. A n d  she devised th a t house to  you, where 
10 she lived ? A . W h at is th a t!

Q. T h e  house, in  M ilton A ven u e w as devised 
to you ? A . I t  w as le ft  to m y daughter.

Q. It w as le ft  to yo u r daughter? A . Y e s.
Q A n d  those w ere the occasions when she talk-

ed about M rs. B ig g s?  A . Y es.
B y  the C o u rt: Q. W h at is  yo u r d au g h ter’s 

nam e? A . Lucy.
Q. Susie w hat? A . L u c y  M orris.- 

The C o u rt: T h at is all.
20 Mr. Edsall: That is all, your Honor.

T he C o u rt: T h e m atter goes over for 
two w e e k s; in  the m eantim e I  w ill tr y  and 
dispose o f th is phase o f the case.

M r. V a il:  I  sim ply desire to p ut Mrs. 
B ig g s  on the stand, but I  do n ot; I  am 
through.

M r. E d s a ll : M a y  I  put M rs. B ig g s  on 
the stand fo r  one question?

T he C o u rt: Y o u  m ay a sk  h er the ques- 
30 tion w here she stands.

M R S. H A T T I E  B IG G S , re-ca lle d :

D irect-exam ination b y  M r. E d sa ll:
Q. M rs. B ig g s , did you  ever, since the tim e you 

w ere eighteen ye ars  o f age, receive an y  letter 
40 or an y other docum entary evidence to show that
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since th at tim e M rs. B ow doin  has looked upon 
you as her daughter? A . M r. V a il has such a  let-
te r  in  his possession.

Q. W h a t w as the date o f th a t letter? Since you  
w ere tw enty-one? A . W ithin- ten y e a rs  I  think.
She w as a lw ays v e r y  nice to me.

Q. I  h ave no doubt she w as, th at w as her a g ree-
ment. A . A lw a y s  called  me “ h er ow n .”  A n d  
a lw a ys said— last tim e I  saw  h er w as ju st before 
th is la d y  saw  h er and she said  “ you  know  m y 
m ind is  feeble  and I  ca n ’t  understand. B u t ,”  
she said, “ I  am  go in g  to  m ake a w ill .”

M r. E d sa ll:  I  m ove this be stricken out 
as not responsive.

T he C o u rt: Y o u  a re  go in g  beyond the 
scope o f the question. T h a t is  a ll you  
w ant to ask  her.

M r. E d s a l l : I f  she has an y such le tte r  I  
think it should be produced and I  ca ll up- 

. on the other side to produce it.
The C o u rt: I  w ill a llow  h er to produce 

such a  letter i f  it  is in her possession, but 
she said  it is  ten y e a rs  o ld; it is ten  years 
ago. Sh e said  h erse lf “ Y o u r  old m oth er.”

Q. H ow  did M rs. B ow doin  ad d ress you  in  w rit-
in g  th at le tter ? A . She a lw ays called  me ‘ ‘ D ea r 30 
H attie . ’ ’

Q. N ever used the w ord  “ d a u g h te r” ? A . Y e s , 
a lw ays called me “ h er ow n .”

Q. D id  she call yo u  th a t in  th is letter? A . She 
signed h erself, “ Y o u r  own m am a.”

Q. I  now  call upon counsel to produce it.
T he C o u rt: Y o u  cross-exam ine her upon 

it. She m ay not h ave th at le tter, you  
know. I f  you  h ave such a le tte r  the C ourt 
w ould like to h ave  it. 40
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M r. V a il :  I f  I  h ave  such a le tte r  I  w ill 
le t y o u  h a v e  it. D o I  u n d erstan d  th a t  the 
testim o n y  is now  closed?

E x h ib it  A  (P -6 )

A M E R I C A N  F E M A L E  G U A R D IA N  S O C I-
E T Y  A N D  H O M E  F O R  T H E  F R I E N D L E S S

936 W o o d y  C re st A v e n u e

N E W  Y O R K

20 (C o p y )

T h is  m a y  c e r tify , th a t, b e in g  u n ab le  to provide 
fo r  m y ch ild ren

W illia m  P . Joh nston ,
& C h a r ity  A n n  Joh nston ,
I , H an n ah  0 . Joh n ston

do h ereb y  com m it an d  su rren d er them  to the 
c a re  and m an agem en t o f  T h e  A m e rica n  F em ale 
G u ard ian  S o cie ty , w ith  th e  p o w ers and subject 

30  to  th e  p ro v isio n s contained in  the A c t  in corp ora-
tin g  sa id  society .

D ated , N ew  Y o r k , J a n u a r y  17th , 1866.

H A N N A H  O. JO N S O N .
W itn ess,

R . P . P enfield ,
M. A . R aym on d .
I  consent to an d  a p p ro v e  the above surrender. 
D ated , N ew  Y o r k , F e b ’y  27, 1866.

J O H N  T . H O F F M A N ,
M ayor.40
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I  c e r tify  th a t the above is  a  correct copy from  
the files “ S u rren d er o f C h ild ren ,”  held b y  the 
A m erican  F em ale  G uard ian  S o cie ty  and H om e 
fo r the F rien d less.

M B S . C H A R L E S  H IL T O N  B R O W N ,
Cor. S e c ’y,

p er
M a rg a re t T . Y o u n g, 

A s s t. C or. Secy.

E x h ib it  B  (P -5)

T he fo llo w in g  sections o f th is A c t  a re  the only 
ones which re la te  in  an y  w a y  to the in corp ora-
tion o f the S o cie ty  o f th e  surrender and adoption 
o f children. T h erefo re  the record  is  not encum-
bered b y  cop yin g  the sections o f the A c t  w hich 
have no possible referen ce to  the case b efore the 
C ourt.

L A W S  O F  N E W  Y O R K — 1849 

C H A P T E R  244 

A N  A C T

T o In corp orate the A m erican  F em ale G uardian  
Society, P a sse d  A p r il  6th, 1849.

T h e P eop le  o f  the S ta te  o f N ew  Y o rk , rep resen t-
ed in Senate and A ssem bly, do enact as follow s

10

20

30
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1. F ro m  and a fte r  the p assage o f this act the 
A ssociatio n  h eretofore known as the “ Am erican 
F em ale M oral R eform  and G uardian S o c ie ty ”  
m ay take and shall be known by the name o f the 
“ A m erican  F em ale G uardian S o c ie ty ,”  and 

10  shall continue to en joy all the righ ts,-an d  shall 
be subject to all the obligations o f said  A s-
sociation as fu lly  as though the nam e th ereo f had 
not been changed.

6. In  a ll cases w here a  child shall have been 
surrendered b y  its  n atural or other legal gu ar-
dians to the care and m anagem ent o f the Society 
b y  an y instrum ent or declaration  in w ritin g, it 
shall be law fu l fo r  the said  B o a rd  o f M anagers 
at th eir d iscretion  to place such child, by adopt- 

20 at service in some suitable employment,
and w ith  some p rop er person o r persons, con-
form able to the law s o f th is S ta te  in regard  to 
the binding out o f indigent children, provided 
th at in all such cases the term s o f  the indenture 
shall be ap p roved  b y  the G overnor o f the A lm s-
house, or b y  the S u rro g a te  o f the C ity  and Coun-
ty, which ap proval shall be signified on such in-
denture b y  the sign atu re o f such G overnor or 
S u rro g a te  ; but in e v e ry  such case the requisite 

30 provision s shall be in serted  in  the indenture or 
contract o f binding to secure the child so bound 
such treatm ent, education or in struction  as shall 
be suitable and u sefu l to its  situation  and cir-
cum stances in life.

8 In  case o f the death or leg a l in cap acity  o f a 
fa th er, or o f his im prisonm ent fo r  crim e, or of 
his abandoning and n eglectin g to provide fo r  his 

am ily, the m other shall be deem ed the legal 
gu ard ian  o f her children, fo r  the purpose of
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m aking such surrender as aforesaid . A n d  i f  in 
any such case the m other be also dead, or le g a lly  
incapable o f acting, or im prisoned fo r  crim e, or 
shall have abandoned or neglected to  p rovid e 
fo r  her child or children, th e M ayor, or a G ov-
ernor o f the A lm shouse, or S u rro g a te  o f N ew  10 
Y o rk  shall be, b y  v irtu e  o f h is office, the leg a l 
gu ard ian  fo r  the like p u rp ose; and so, in  a ll ca-
ses w h ere it  cannot b y  d iligen t in q u iry  be ascer-
tained th at there is w ith in  the S ta te  an y paren t 
or other p erson  le g a lly  authorized to act in the 
prem ises, the said  M ayor, A lm shouse G overnor, 
or S u rrogate, shall be ex-officio such guardian s 
fo r  the same p u rp o se ; and such gu ardian sh ip  
shall extend as w ell to children a lread y  in the 
H ouse o f the said  S o cie ty  as to those who m ay 20 
h erea fte r be o ffered  fo r  adm ission or received 
th erein ; and in eith er case, w hether such sur-
render be m ade b y  the m other, or b y  the M ayor, 
A lm shouse G overnor, or S u rro g a te  o f said  city, 
and w hether before or a fte r  adm ission into said  
Home, it  shall be deem ed a  leg a l su rren d er fo r  
the purposes and w ithin  the tru e intent and 
m eaning o f  the sixth  section o f th is A c t ; b u t no 
surren d er b y  a  m other, as p rovid ed  b y  this sec-
tion shall be va lid  w ithout consent o f the M ayo r 30 
o f the city , or S u rro g a te  o f the C ity  and C oun ty 
of N ew  Y o rk , or a G overn or o f the A lm shouse.

E x h ib it  C (P -5)

A x  A c t  to create in the C ity  and Coun-
ty  o f N ew  Y o rk  the departm ent o f P u b lic
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C h a ritie s  and C o rrection , and to abolish 
the A lm s H ouse departm en t th erein .

P a sse d , A p r il  17 , I860; th ree-fifth s be-
in g  p resen t.

20  3. T h e  sa id  fo u r  com m issioners shall, together
con stitu te  a  b o ard  o f con tro l o v er th e d ep art-
m ent h ereb y  created . T h re e  o f them  shall form  
a quorum . T h e  b o ard  sh all ap p o in t one o f the 
com m issioners to be p resid en t th e re o f fo r  five 
y e a rs . E a ch  o f  th e  com m issioners sh all receive 
an an n ual s a la r y  o f th re e  th ousan d dollars. 
F ro m  and a fte r  th e tw en tieth  d a y  o f A p r il, one 
th ousan d  e ig h t hundred and six ty , the A lm s 
H ouse d e p a rtm en t o f  the C ity  and C o u n ty  of 

.• 20  N ew  Y o rk , and th e office o f  g o v e rn o r o f  th e  Alm s 
H ouse sh all be ab olish ed  and th ereupon  the 
books, accounts, vouch ers, reco rd s and a ll p rop -
e r ty  o f w h atso eve r n a tu re  then or th ereto fore  
u n d er m an agem en t o r con tro l o f, or in  th e  keep-
in g  o f  th e said  alm s house d epartm en t, o r  any 
g o v e rn o r  o r  su bord in ate th ereo f, sh all be tra n s-
fe rre d  to the k ee p in g  and cu sto d y  o f  th e  b oard  of 
con trol o f  th e  d ep artm en t o f  p u b lic  ch arities  and 
correctio n  h ereb y  created , and fo r  the use there- 

30 a fte r  o f  sa id  d e p a rtm en t; but the sa id  p ro p erty  
sh all fo r e v e r  rem ain  an d  continue th e  p ro p erty  
o f  the m ayo r, a ld erm an  and Com m onalty o f the 
C ity  o f N ew  Y o rk , su b ject to  the p u b lic  uses o f 
sa id  b o ard  o f  con tro l as a fo re sa id , and fo r  the 
p u rp o ses p ro v id e d  b y  th is act.

5. T h e  d ep artm en t h ereb y  created  is  hereby 
em pow ered  b y  its  b o ard  o f  com m issioners and of 
con tro l as  a fo re sa id , to ap p o in t and rem ove, or 

40 b y  ru les p ro v id e  fo r  ap poin tm en t or rem oval o f
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such subordinate officers as it  shall see fit, fo r  
the purpose o f  d istrib u tin g  its  said  pow ers o f 
governm ent, m anagem ent and direction  as a fo re -
said, or as h erein a fter provided. T h e said  board 
m ay define the respective duties and au th o rity  o f 
said  subordinates, and fix th eir resp ective  desig- j q  
nations o f office, and fix  th eir respective com pen-
sation. A n d  until otherw ise p rovid ed  fo r  b y  
said  board o f com m issioners, under the exercise 
o f the pow er o f appointm ent and rem oval a fo re -
said, but no longer. T h e superintendents, w a r-
dens, chaplains, p hysicians, clerks and other sub-
ordinates who m ay be in  office or place, o ver or 
w ithin  the institutions a foresaid , shall be 
in  office or place, and leg a lly  d ischarge all the 

. duties and fu lfill a ll the pow ers n ecessary  there- 20 
of. A n d  the sa id  com m issioners respectively , 
and subordinate officers o f the said  departm ent 

. sh all g en era lly  possess e v e ry  p ow er and au- 
th o rity  now  con ferred  upon, and be subject to 

,,-^very d u ty  im posed upon the form er alm s house 
, com m issioners, or the board o f ten  govern ors, or 

5otjhe in d ivid u al govern ors o f th e  alm shouse, b y  
a n y  law  o f the state, or b y  an y ordinance, or b y  
and resolution  o f the m ayor, alderm an and cam- 
m onalty o f the C ity  o f . N ew  Y o rk , o r b oard  o f su- 30 
p erviso rs o f the C oun ty o f N ew  Y o rk , which 
pow er, au th o rity  and d u ty  m ay affect or relate 
to the in stitution s aforesaid , o r th eir inm ates, or 
th eir officers, or the late  alm s house departm ent 
o f the C ity  and C oun ty o f N ew  Y o rk , and is not 
inconsistent w ith  the p rovision  o f this act.

24. W h erever, in  an y act or ordinance n ot in-
consistent w ith  the provision s o f th is act, but ap -
plicable thereto, the w ord s alm s house depart- 49
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m ent o f the C ity  o f N ew  Y o rk  shall occur, it shall 
be taken to m ean and re fe r  to  the departm ent 
hereby created, and in like m anner the words 
go vern o r or govern ors o f the alm s house shall be 
taken to m ean the com m issioner or commission- 

10 ers provided  fo r  b y  this a ct; and all provisions 
o f law  or o f ordinances w hich are inconsistent 
w ith  this act are h ereby repealed.

E x h ib it  D (P -5)

L A W S  O F  N E W  Y O R K — 1873 

20 C H A P . 830.

A x  A c t  to legalize the adoption of minor chil-
dren by adult persons.

13. N othing herein  contained shall prevent 
p ro o f o f the adoption o f  an y child, heretofore 
m ade according to an y m ethod practiced  in this 
S tate , from  being received in  evidence n o r such 
adoption from  h avin g  the effect o f an adoption 
h ereund er; but no child  shall h ereafter be adopt- 

30 ed except under the p rovision s o f this act, nor 
shall an y child th at has been adopted be deprived 
o f the righ ts -of adoption, except upon a  proceed-
in g  fo r  th at purpose, w ith  the like sanction and 
consent as is  required fo r  an act o f adoption un-
der the eighth section h e r e o f; and an y agree-
m ent and consent in respect to such adoption, or 
abrogation  th ereo f h ereafter to be made, shall be 
in  w ritin g , signed b y such county ju d ge or a 

40 ju d ge  o f the suprem e court, and the same, or a
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d u p li c a t e t h e r e o f, s h all b e fil e d w i t h t h e cl e r k o f 

t h e c o u n t y a n d r e c o r d e d i n t h e b o o k o f m i s c ell a -

n e o u s r e c o r d s, w h e r ei n t h e s a m e s h all b e m a d e, 

a n d a c o p y o f t h e s a m e, c e r tifi e d b y s u c h cl e r k, 

m a y b e u s e d i n e vi d e n c e i n a ll l e g a l p r o c e e d i n g s ; 

b u t n o t h i n g i n t h i s a c t c o n t ai n e d i n r e g a r d t o j q  

s u c h a d o p t e d c h il d i n h e ri ti n g f r o m  t h e p e r s o n 

a d o p ti n g s h all a p p l y t o a n y d e vi s e o r t r u s t n o w 

m a d e o r a l r e a d y c r e a t e d, n o r s h all t h i s a c t i n 

a n y m a n n e r c h a n g e, a l t e r o r i n t e r f e r e w i t h s u c h 

w ill, d e vi s e o r s a i d t r u s t o r t r u s t s, a n d a s t o a n y 

s u c h w ill, d e vi s e o r t r u s t s a i d a d o p t e d c h il d s h all 

n o t b e d e e m e d a n h e i r s o a s t o a l t e r e s t a t e s, o r 

t r u s t s, o r d e vi s e s i n w ill s a l r e a d y m a d e o r t r u s t s 

a l r e a d y c r e a t e d.

E x h i b i t E  ( P - 5 )

-   >■' ■ !

C H A P T E R  7 0 3

A n a c t t o a m e n d C h a p t e r ei g h t h u n d r e d a n d 

t h i r t y o f t h e L a w s o f ei g h t e e n h u n d r e d a n d s e v -

e n t y - t h r e e, e n ti tl e d “ A n  A c t t o l e g ali z e t h e 

a d o p ti o n o f m i n o r c h il d r e n b y a d u l t p e r s o n s. ”   3 0

P a s s e d , J u n e 2 5, 1 8 8 7; t h r e e - fif t h s b e i n g p r e s -

e n t.

T H E  P E O P L E  O F T H E  S T A T E  O F N E W  

Y O R K  R E P R E S E N T E D  I N  S E N A T E  A N D  

A S S E M B L Y  D O E N A C T  A S  F O L L O W S :
4 0
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Section  1. Section  ten o f C h ap ter eight hun-
dred and th ir ty  o f  the law s o f eighteen hundred 
and seventy-three entitled “ A n  A c t to legalize 
the adoption o f m inor children by ad u lt per-
so n s”  is  hereby am ended so as to read  as fol- 

10  low s:

Section 10. A  child when adopted shall take 
the nam e o f the person adopting, and the two 
henceforth  shall sustain  tow ard  each other the 
legal relation  o f p aren t and child, and have all 
the righ ts and be subject to all the duties o f that 
relation  (including) the rig h t o f inheritance, and 
the heirs and next-of-kin o f the child so adopted 
shall be the sam e as i f  the said  child w as the le-
gitim ate child o f the person so adopting, except 

• th at as respects the p assin g  and lim itation  over 
o f rea l and person al p rop erty , under and by 
deed, conveyances, w ills, devises and tru sts, de-
pendent upon the p erson  ad optin g d y in g  without 
heirs, said  child  adopted shall not be deemed to 
sustain  the leg a l relation  o f child to  the person 
so ad optin g so as to d efeat th e righ ts o f rem ain-
derm an, and in case o f  th e death o f th e  person 
so adopted the person so adoptin g as above pio- 
vided, shall, fo r  the purpose o f inheritance, sus- 
tain  the relation  o f paren t to the person so 
adopted.

Section 2. This act shall take effect immediate-
ly-

Adoption
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A n  I n d e n t u r e , m ade the th irtieth  d ay o f June 
in the y e a r  o f our L o rd  one thousand eight hun-
dred  and s ix ty-six  betw een T h e A m erican  F e -
m ale G uard ian  Society, o f the first p art, and M r. 
Janies W . & H . L ou isa  B ow doin  o f R ah w ay, N ew  j q  
J ersey, o f the second p art, w hereas; G h arity  A n n  
Johnson a fem ale child, who w as o f the age of 
tw o y e a rs  on the nineteenth d a y  o f O ctober last, 
has been d u ly  surrendered b y  its  natural, or oth-
er leg a l gu ard ian s, to the care  and m anagem ent 
o f the said  S o cie ty ; and w hereas, M r. Jam es W .

,& H . L o u isa  B ow doin  h ave applied  to the m ana-
gers o f the said  S o cie ty  to put out and p lace the 
said  child w ith  them  b y  adoption and as an ap -
pren tice, until such child shall a rriv e  a t  the age 20 
of eighteen years. Now , th is  Indenture w itness- 
eth, T h a t the p arties  o f the first p art, actin g  b y  
th eir B o a rd  o f M anagers, and in  pursuance and 
b y  a u th o rity  o f an A c t  o f  the L eg islatu re  o f the 
S ta te  o f N ew  Y o rk , entitled  “ A n  A c t to incor-
p orate  the A m erican  F em ale G uardian  S o c ie ty ,”  
passed  the 6th d a y  o f A p r il, 1849, and w ith  the 
approbation o f the Com m issioners o f the A lm s 
house o f C ity  and C oun ty o f N ew  Y o rk , h ave put 
p laced and bound out, and b y  these presen ts do 30 

put, p lace and bind out, the said  
C h a rity  A n n  Johnson

as an apprentice, unto the p a rty  o f the second 
p art, to dw ell w ith  and serve them  from  the d a y  
o f the date o f these presents, u n til the said  ap -
p ren tice shall a tta in  the fu ll age o f  eighteen  
years. D u rin g  all w hich tim e the said  appren -
tice shall serve, on all la w fu l business, accord ing ^
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to her pow er, w it, and ability , and shall honestly, 
ord erly , and obediently in all th ings demean and 
behave h erse lf tow ards her said  em ployer and 
all others. A n d  the p a rty  o f the second part, for 
them selves, -their executors and adm inistrators, 

10  doth covenant and agree, to and w ith  the parties 
o f the first p art, and th eir successors, that the 
p a rty  o f the second p art, d u rin g  all the term 
afo resaid , shall and w ill p rovid e and allow, un-
to the said  apprentice, com petent and sufficient 
m eat, drink, and apparel, w ashing, lodging 
m ending, and all other things n ecessary  and fit 
fo r  an a p p re n tic e ; and shall and w ill teach and 
in struct, or cause the said  apprentice to be 
tau gh t and instructed , to read and w rite, and so 

20 much o f arithm etic, sp ellin g  and gram m ar, as is 
needful fo r  persons in the o rd in ary  ranks of l i f e ; 
and shall also  g iv e  unto the said apprentice, at 
the exp iration  o f the said  term  o f service, a new 
B ib le  and the sum o f ($10) T en  d ollars in  money, 
or a  sa tis fa c to ry  equivalent, and shall cause such 
appren tice to attend public w orship  on Sunday, 
and the S u n d ay school, (w henever such attend-
ance is not too inconvenient,) d u rin g  all the term 
a fo resaid , and freq u en tly  to read  the H oly 

30 S crip tu re s  a lou d ; and shall not a llow  the said 
ap pren tice to be absent from  the service of her 
said  F o ste r  P a re n ts  w ithout express leave; nor 
su ffer her to haunt ale-houses, tavern s, or p lay-
houses; n or to  p la y  a t cards, dice, or an y unlaw-
fu l gam e; but w ill exert th e ir  au th o rity  to cause 
and p rocu re the said  apprentice to behave her-
se lf in all things, as a  fa ith fu l apprentice ought 

40  to do, d u rin g  the term  aforesaid .
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A lth ou gh  the present instrum ent hinds the 
above-nam ed child s tr ic tly  as an  apprentice, it 
is  nevertheless, the tru e intention o f the p arties  
o f the first p a rt  to place, and o f the p a rty  o f the 
second p a rt  to receive said  ap pren tice as an 
adopted child, to reside in the fa m ily  o f the par- 10 
ty  o f th e second p art, and to  be m aintained, 
clothed, educated, and treated , as fa r  as  p ra cti-
cable, w ith  like care and kindness as i f  she w ere 
in fa c t  the child o f  the p a rty  o f the second p art.

A n d  it  is fu rth e r  agreed, b y  and betw een tke 
p arties to these presents, th a t i f  th e  said  appren -
tice, or the in d en turin g Com m ittee, shall, at an y 
tim e w ithin  th ree m onths fro m  the date o f this 
Indenture, becom e dissatisfied  w ith  her situation  
or em ploym ent, or i f  the p a rty  o f the second p a rt 20 
shall, a t an y  tim e w ith in  th a t period, becam e dis-
satisfied w ith  the said  apprentice, th at then, and 
in either such case, it shall be the d u ty  o f the p a r-
ty  o f the second p a rt  to g ive notice of such d is-
satisfaction , eith er on th eir p a rt or on the p a rt  
o f the said  apprentice, and fo rth w ith  to retu rn  
the said  apprentice to the p arties  o f the first 
part, and thereupon th is in d en ture shall cease 
and becom e vo id  to  all in ten ts and p u rp o se s; and 
fu rth e r; th at g ir ls  over the age o f ten  ye ars, 30 
when thus returned, shall be entitled to tw o dol-
lars  p er m onth, or a n  equivalent in suitable 
clothing such w ages or clothing to be accounted 
fo r to the In d en tu rin g Com m ittee. B u t a fte r  the 
expiration  o f th ree m onths from  the present 
date, w ithout an y  such notice o f d issatisfactio n  
from  the p a rty  o f the second p art, or the said  a p -
prentice or said  in d en tu rin g com m ittal then <
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this Indenture is to be and continue in fu ll force. 
A n d  it  is fu rth e r understood th at inform ation, 
verb al or w ritten , respectin g the w elfare  o f said 
apprentice, w ill be required at least once a year, 
and that a  specim en o f her h an d w ritin g in letter 

10  fo rm  or otherw ise, m ust be tran sm itted  from  
tim e to time. A n d  it is fu rth e r p r o v id e d , that 
the present Indenture shall not be construed to 
render the said  S o cie ty  responsible in dam ages 
fo r  an y cause w hatever, but shall only operate 
as the fu ll exercise o f th e pow ers conferred by 
its  ch arter fo r  the purposes herein  expressed.

In  W itn ess w hereof, the p arties  o f the first 
p a rt have caused th eir common seal to be affixed 
to one copy o f the* p resen t Indenture, and the 

20 sam e to be also attested  b y  th eir Childrens 
S ecretary . A n d  the p a rty  o f the second p art 
hath, a t the sam e tim e, set th eir hand and seal 
to  the other co p y  th ereof

R A C H E L  P . P E N F I E L D , 
C hildrens Secretary.

(L . S .)

C ity  and C ounty o f N ew  Y o rk , s s :
30 On the 10th d a y  o f F e b ru a ry , 1868, b efo re  me 

came R achel P . Penfield to me known to be the 
C h ild re n s ’ S e cre ta ry  o f the A m erican  F em ale 
G uardian  Society, described in  the preced in g In -
denture, and being d u ly  sworn, she did depose 
and say, th at she w as such S e cre ta ry  th a t she re-
sides in the C ity  o f N ew  Y o rk , th at the seal affix-
ed to the preced in g Inden ture is  the corporate 

40  seal o f the said Society, and w as affixed thereto



63

E x h ib it G (P -1)

b y  its  a u th o rity  and th at she thereupon, b y  like 
au th o rity  subscribed h er nam e as an a ttestin g  
w itness to said  Indenture.

H. H . R IC E ,
N o ta ry  P ublic,

. N. Y .  C ity . 10
(L . S .)
I  approve the p reced in g Indenture.

Chas. B . N icholson,
P re st.

G. K .  . : .

E x h ib it  G  (P -1)

E X E C U T IO N  O F  S E C O N D  P A R T  O F  IN -
D E N T U R E

20

I n  W i t n e s s  W h e r e o f , the p arties  o f the first 
p a rt h ave caused th eir common seal to  be affix-
ed to one copy o f the p resen t indenture, and the 
sam e to be also attested  b y  th e ir  C hildrens S ec-
reta ry . A n d  the p a rty  o f th e second p a rt  hath, 
at the sam e tim e, set th eir hand and seal to  the 
other copy thereof. 30

J A S . W . B O W D O IN , (L . S .)
H. L . B O W D O IN , (L . S .)

W itn ess  present
E . Y . R ogers.

I  ap p ro ve the p reced in g Indenture.
Chas. B . N icholson,

P re st.
G K 40
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IN S T R U C T IO N S

T he accom panying p ap er should be acknowled-
ged  b y  the person executing it  before any officer 
authorized by the law  o f the state w here it is ex- 

10  ecuted to take the acknow ledgem ent o f deeds of 
rea l estate, v i z :

S ta te  o f N ew  J erse y , \
C oun ty o f Union. / SS‘

On this tw entieth  d a y  o f June, 1867, a t  R ah-
w a y  in said  county, b efore me p erson ally  came 
Jam es W . B ow doin  & H annah L . B ow doin to me 
know n to be the sam e persons described in and 
who executed the preced in g instrum ent, and ac- 

20 know ledged that th ey  had executed the same.
E D W A R D  Y . R O G E R S , 

M aster in  C h an cery o f N ew  Jersey. 
(A d d  sign ature and official description.)

( I f  executed out o f the S ta te  o f N ew  Y ork , a 
certificate in the fo llo w in g  form  m ust be made by 
the C oun ty C lerk, or R e g iste r or R ecord er of 
D eeds, or C lerk  o f the C ourt o f Common Pleas 
o f the C oun ty w here the acknowledgem ent is 

30 m ade, under his seal o f office, v iz :)

S ta te  o f N ew  J erse y , )
C oun ty o f U nion. J SS’

I, H e n ry  R . Cannon, C lerk  o f the C ourt in and 
fo r  said  county, do c e rtify  th at E d w a rd  Y . R og-
ers w hose nam e is subscribed to  the preceding 
certificate o f acknow ledgem ent, w as a t the time 

40 o f tak in g  the sam e a M aster in C h an cery in and
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fo r  said  com ity, resid in g therein  and d n ly au-
thorized to take such acknow ledgem ent, and th at 
I  am  w ell acquainted w ith  the h an d w ritin g  o f the 
said  E d w a rd  Y . R o gers and v e r ily  believe th a t 
the sign ature to the said  certificate o f acknow l-
edgem ent is genuine. ^0

In  testim on y w hereof, I  have hereto 
subscribed m y nam e and affixed the seal 

S e a l o f the said C oun ty and o f its  several 
C ourts th is T en th  d a y  o f A u g u st 1867.

H E N R Y  R. C A N N O N ,
‘ C lerk.

E x h ib it  H  20

K n o w  Ann Me n  B y  T h e s e  P r e s e n t s , th a t I, 
H a rrie t L . B ow doin  o f the Tow nship  o f W ood- 
bridge, M iddlesex C ounty, N ew  J ersey , b y  these 
presents do hereby acquit, d ischarge and fo re v er 
release Jam es W . B ow doin  and H annah L . B o w -
doin his w ife  o f a ll duties or obligations tow ards 
me b y  reason o f a  certain  indenture o f ap pren -
ticeship  dated Ju n e 30th, 1866, m ade and enter-
ed into betw een the said  Jam es W . & H annah L . 30 
B ow doin  and The A m erican  F em ale  G uardian  
S o cie ty  b y  w hich Indenture I  w as apprentice to 
the said  Jam es W . & H annah L . B ow doin  under 
the nam e o f C h a rity  A n n  Johnson, A n d  I  h ereby 
fu rth e r acknow ledge the receipt o f a B ib le  and 
the sum o f ten d o llars  w ith  in terest in  fu ll from  
the d a y  I  w as eighteen y e a rs  o f age. A n d  in con-
sideration  o f the said  Jam es W . B ow doin  & H an -
nah L . B ow doin  his w ife  h avin g  fu lfilled  all and ^
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e v e ry  d u ty  tow ards me as stipu lated  in said In-
denture, I  hereby fo re v e r  acquit and release 
them  and each o f them  o f and from  all demand, 
duties and obligations w hatsoever tow ards me or 
on m y account.

10 l x  W i t n e s s  W h e r e o f , I  have hereunto set my 
hand and seal this tw enty-th ird  d ay  o f J u ly  
1884.

H A R R I E T  L . B O W D O IN , (L . S.) 
S igned, sealed and delivered in presence o f

G. R . L in d say,
L e v i W . N orton.

20 E x h ib it  I  '

W ill o f H annah L . Bow doin  

I n  t h e  Na me  o f  Go d , A me n

H a n n a h  L. B owdoin , o f the C ity  o f R ahw ay, 
C oun ty o f U nion, and S ta te  o f N ew  J e rse y , being 
o f sound m ind, m em ory, and understanding, do 
m ake, publish and declare this w ritin g  to he m y 

30 last W ill and T estam ent in m anner follow ing, 
that is  to sa y :

F i r s t : I  d irect and ord er th at a ll m y ju st 
debts and fu n eral expenses he p aid  and satis-
fied as soon a fte r  m y death as conveniently can 
be.

 ̂ . Sec on d  : I  g iv e  and bequeath unto m y E xecu -
to r  h erein after nam ed, to hold in tru st fo r  H o-
w ard  K . B ig g s , o f E van stow n , Illin ois, six  shares 

40 o f stock o f the F ir s t  N ation al B an k  o f Jersey
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C ity  N ew  J erse y , and d irect m y E x ecu to r when 
the said  H ow ard  K . B ig g s  shall have reached the 
age o f tw enty-five ye ars, to p a y  the sam e over to 
him, and in case the said  H ow ard  K . B ig g s  shall 
die before me, or b efore reach in g the age o f 
tw enty-five ye ars, then I  d irect the said  le g a cy  j q  
shall lapse and said  stock shall become and be 
m ade a  p a rt o f m y res id u a ry  estate.

T h i r d : I  g iv e  and bequeath to M a ry  V . C ole-
m an, o f Trenton, N ew  J erse y , the sum o f  T w o 
H undred D ollars  in  cash.

F o u r t h : I  g iv e  and bequeath to M artin  G un-
daker, son o f M artin  B . G undaker, the sum  of 
F i f t y  D ollars in  cash.

F i f t h  : I  give and bequeath to the persons here-
inafter named the following sums of money: ^0
S u san  W illiam s ........................................  $ 25.0 0
H attie  B ig g s  ......................   25.00
A n ita  B ig g s  ......................   25.00
H ow ard  B ig g s  ............................   25.00
F o ste r  H. B ig g s  ............................   25.00
G ussie R andolph ........................................  25.00
M. B . G undaker ........................................  50.00
A gn es B a g le y  ......................   50.00
R ebecca (B ound G irl) .............................  25.00
G eorge E . M orris o f  M orris  ^
P la in s, N. J .......................................   50.00
G eorge M. F rie se  ......     100.00
B enjam in  C. M ead ........     500.00
G eorge E . M orris, m y stock in 
N. Y . C en tra l R a ilro a d  Com pany,
John F . Newcom b, C ash ier o f 
N ation al S tate  B an k  o f
E lizabeth , N. J . ....... ............... ............... .... 250.00 ¿ q
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S i x t h  : I give, devise, and bequeath unto Lucy 
E . M orris, the daughter o f G eorge E . M orris, o f 
M orris P la in s, N ew  J erse y , m y house and lot sit-
uated  on the south erly  side o f W est M ilton A v e -
nue in the C ity  o f R ah w ay, N ew  J erse y , to her 

2Q and her heirs in fee  sim ple forever.
S e v e n t h : I  request m y E xecu tor, h ereinafter 

named, to g iv e  such o f m y personal effects as m ay 
be m entioned in a  letter attached to and accom-
p an yin g  th is W ill, and to be taken as p a rt of the 
same, to such persons nam ed therein.

E i g h t h : I  g iv e  and bequeath to  the Rector, 
W ard en s and V e s try  o f St. P a u l ’s Church o f R ah-
w ay, N. J ., the M em orial A lta r  erected by me in 
m em ory o f m y late  husband and now  standing in 

2 o the Chancel o f  said  Church.
N i n t h : I  nom inate, constitute, and appoint 

B en jam in  C. M ead, o f  R ah w ay, U nion County, 
N ew  J erse y , E x ecu to r and T ru stee  o f m y estate, 
g iv in g  him  fu ll pow er to execute good and suffi-
cient deeds fo r  an y  and all rea l estate o f which 
I  m ay die seized, when and a t such tim e in his 
judgm ent the sale o f  the sam e w ill be fo r  the best 
in terest o f  m y estate.

I n  W i t n e s s  W h e r e o f  I  have hereunto set m y 
30 hand and seal this S ix th  d a y  o f June, One thous-

and N ine H undred and T hirteen.

H A N N A H  L . B O W D O IN . (Seal) 
Signed, Sealed, Published and D eclared  by the 

said  H annah L . B ow doin  to be h er L a st W ill and 
T estam ent, in  the presence o f us, who, a t her re-
quest, in her presence, and in  the presence o f each 
other, h ave subscribed our nam es as witnesses 

4 Q thereto.
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M rs. L a u ra  L a  F o rg e , 75 M ilton A v e ., R ah w ay,
N. J .

C h arles H . A ngelm an, 83 Jacques A v e ., R ah w ay, 

N. J.

E x h ib it  K

W ill o f Jam es W . Bow doin

. I  h ereby g ive, devise, etc., unto H annah L. 
B ow doin  a ll the p ro p erty  o f ev ery  description  of 
w hich I  m ay die possessed ; in  tru st fo r  the fo l-
low in g uses and purposes, to  w i t : to ap p ly  the in -
come th ereof fo r  the support and education o f  20 
our adopted daughter, H a rrie t L u lu  B ow doin , as 
lon g as she shall live  and in case upon h er d y in g  
she leaves la w fu l issue then th ere a fte r to ap p ly  
the sam e fo r  the support and education o f such 
issue so long as m y said  w ife  shall live. In  case 
said  H a rrie t shall die childless, or i f  h av in g  la w -
fu l issue, both she and such issue shall be de-
ceased lea v in g  m y said  w ife  su rviv in g, then I  
d irect that a fte r  the h appening o f either such 
event m y said  w ife  shall en joy  said  incom e d u rin g  30 
h er n a tu ra l l ife ;  and upon her death  the p rin ci-
p a l sum th ereof I  do devise to the children o f m y 
b roth er H en ry, th eir heirs and assign s forever, 
and in case such la w fu l issue o f said  H a rrie t shall 
liv e  or any o f them  u n til the death o f m y said  
w ife , then a fte r  m y said  w ife ’s death the w hole o f 
said  p ro p erty  shall go to such issue th eir heirs and 
assign s forever. T o  sell and con vey w ithout bond 40
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and appoints h er executor. In  case o f w ife ’s 
death  appoints H en ry, his brother, as trustee. 

H ated June 27, 1870.

JA M E jS  W . B O W D O IN . 
T h is  w ill w as p roved  in  the S u rro gates Office

10 o f U nion C oun ty in  B ook M, p age 531, October 8 
1894. •

E x h ib it  L

L e tte r  o f H annah L . Bow doin

56 S em in ary  A ve., R ah w ay, N. J.

20 N ov. 3 ,1 9 1  l j

D ear H a ttie :

Y o u rs  o f O ctober 31st is at hand, accept my 
thanks, n ext to seeing those w e love is a  good long 
letter such as you  a lw ays w rite. G lad to hear you 
are all w ell and happy.

(N o te . Then fo llow s 4 p ages o f note paper 
l e latin g  to fa m ily  and business a ffa irs  which have 
no relation  to the question in con troversy .)

30 N ow  H attie , it is n earin g C h ristm as tim es and 
I  w ant to beg o f  you all not to send to me any pres-
ents. Y o u  all h ave loaded me up so m any times 
w ith  so m any p re tty  fa n cy  things which I  have 
ap preciated  and kept— th at m y house when I  am 
home is adorned w ith  you  nice g ifts  and I  have 
brought some w ith  me to adorn m y rooms. I  can-
not m ake C hristm as presents now  on on cards 
w hich are called g ifts , as I  do not and dare not go 

40 to the cities and to send b y  m ail one does not know
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w hat th ey  are getting. D r. says m y eye is better 
than it  w as la st sp rin g  so I  am in  hope th ey  w ill 
la st me so long as I  live. M iss V a n  S ickles is 
good to ie a d  the letters th at I  cannot. I  am  g la d  
you  are all so com fortable and happy. I  can 
see you  sittin g  around the fire and often  w ish  you  
w ere n ear enough fo r  me to look in  on yo u  y e t I  
thank the d ear L o a rd  w e can com m unicate in  th is 
w ay. H ave the children w rite  to me as often  as 
th ey can, it brighten s m y life  and you  are an ex-
cep tion ally  good letter w riter. W ith  love to all 
I  am  as ever yo u r old M am a.

H . L . B O W D O IN .

O p in ion  o f O rphans* C o u rt
{•

U N IO N  C O U N T Y  O R P H A N S  * C O U R T  

gaol boe--;: ■_________'_____ ■
 ̂ In  the M atter j

E sta te  o f H annah L . B ow - [  Conclusions 

n o in , deceased. )

Co n n o l l y , J . : T h is  m atter comes up on the 
presentation  o f an interm ediate account o f the 
E xecu tor o f H annah L . Bow doin, deceased, in 

* w hich the executor asks fo r  a p a rtia l d istrib u -
tion o f  the estate o f the testa trix , am ongst the 
persons entitled thereto. H a rrie t L . B ig g s , who 
claim s to be en titled  to p artic ip ate  in the d istr i-
butive estate, as an  adopted dau gh ter o f testa-

10

20

30

40
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tr ix , excep ts to the a llow an ce o f  a  g if t  o f  Tw o 
T h o u san d  D o lla rs , m ade to B en ja m in  C. M ead by 
the te s ta tr ix , on A u g u st 27th, 1914. T h e  execu-
to r  contends th a t the exp ectan t h as iio standing 
b e fo re  the C o u rt, fo r  the reason  th a t she w as not 

j q  an ad opted  d a u g h te r  o f the te s ta tr ix , and is  in no 
w a y  en titled  to  p a rtic ip a te  in  h er estate .

T h e  fo llo w in g  fa c ts , upon w hich  the expectant 
b ases h er cla im  to h ave been an ad opted  ch ild  o f 
the te s tra tix , h ave  been subm itted  to the Court. 
On J u n e 30th, 1866, an in d en tu re, w hich  h as been 
ad m itted  in  evidence, w a s m ade betw een “ The 
A m e rica n  F e m a le  G u a rd ia n  S o cie ty , o f N ew  Y o rk  
C i t y ,” . o f  the first p a rt, and M r. J a m es W . and
H . L o u ise  B ow d oin , o f  the C ity  o f  R a h w a y , New 

2 0  J e rs e y , o f  the second p a rt. T h e in d en tu re sets 
fo rth  th a t C h a r ity  A n n  Johnson, a fem ale  child 
(now  know n b y  her m a rria g e  nam e, as H a rrie t  L. 

iB ig g s ), o f th e age  o f tw o y e a r s  on O ctober 19th, 
1865, w a s su rren d ered  to  th e sa id  society , and 
th a t the p a rtie s  o f the second p a rt  h ad  applied  
to the M a n a g er o f the S o cie ty , to p u t out and 
p lace  the sa id  child  w ith  them , b y  adoption , and as 
an ap p ren tice , u n til she should a rr iv e  a t the age 
o f eigh teen  y e a rs . T h e  in d en tu re then sets forth  

30 th a t the said  so cie ty  h ad  “ p ut, p laced  out, bound 
out and b y  these p rese n ts  do put, p lace  and bind 
out the sa id  C h a r ity  A n n  Joh nson, as an appren-
tice, unto the p a r ty  o f th e ¡second p a rt, to dw ell 
w ith  and serve  them  fro m  the d a y  o f  the date of 
th ese p resen ts u n til the sa id  a p p re tice  shall at-
ta in  the age  o f eigh teen  y e a rs . D u rin g  all o f 
w hich  tim e the sa id  ap p ren tice  sh all serve  on all 
la w fu l bu sin ess acco rd in g  to  h er pow er, w it and 

40 a b ility , and sh all h o n estly , o rd e r ly  and obedient-
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ly, in all things, dem ean and behave h erse lf to-
w ard  her said  em ployer and all others, and the 
p a rty  o f the second p art, fo r  them selves, th eir ex-
ecutors and adm inistrators, doth covenant and 
agree, to and w ith  the p arties  o f the first p art, 
and th eir successors, th a t the p a rty  o f the sec- j q  
n ecessary and fit fo r  an a p p re n tice ; and shall and 
w ill provide and allow , unto the said  apprentice, 
com petent and sufficient m eat, drink and apparel, 
w ashing, lodging, m ending and a ll other things 
n ecesary and f it  fo r  an a p p re n tice ; and shall and 
w ill teach and in struct, or cause the said  ap pren -
tice to be tau gh t and instructed, to read  and w rite, 
and so m uch o f arithm etic, sp ellin g  and gram m ar, 
as is needful fo r  persons in  the o rd in ary  w alks 
of l i f e ; and shall also g iv e  unto the said  appren- 20 
tice, a t the exp iration  o f the said  term  of ser-
vice, a new bible, and the sum o f ten  d o llars in  
m oney, or a  sa tis fa c to ry  equivalent, and shall 
cause such apprentice to attend public w orship  
on Sun day, and the S u n d ay School (w henever 
such attendance is not too inconvenient) d u rin g 
all the term  aforesaid , and freq u en tly  to read  the 
H oly S crip tu res aloud; and shall not allow  the 
said apprentice to be absent from  the service o f 
her said  fo ste r  p aren t w ithout exp ress le a v e ; n or 30 
suffer her to haunt ale houses, tavern s or p lay  
h ou ses; nor to p la y  a t cards, dice or any u n law fu l 
g a m e ; but w ill exert th eir au th o rity  to cause and 
procure the said  apprentice to behave h erse lf in 
all things, as a  fa ith fu l apprentice ought to do 
during the term  aforesaid , ’ ’ and fu rth e r  reads 
as fo llo w s: “ A lth ou gh  the presen t instrum ent 
binds the above nam ed child, s tr ic tly  as an ap -
prentice, it  is, nevertheless, the true intention o f
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the p arties  o f the first p art, to place, and o f the 
p a rties  o f the second p a rt to receive, said ap-
pren tice as an adopted child, to reside in the 
fa m ily  o f the p a rty  o f the second p art, and to be 
m aintained, clothed, educated and treated, as far 

10 Practicable, w ith  like care and kindness, as i f  she 
w ere in fa c t  the child o f the p a rty  o f the second 
p a r t .”  T he indenture also provides, that i f  the 
apprentice, or either o f  the p a rties  to its execu-
tion, should become dissatisfied  in an y wise with 
the contract, or the situation  or em ployment un-
der it, such indenture should cease and become 
void .

T he indenture w as executed b y the Society on 
June 30, 1866, and ap pears to have been acknowl- 

20 edged on F e b ru a ry  10, 1868. A  duplicate o f the 
indenture, except as to acknow ledgm ents, and the 
C oun ty C le r k ’s certificate, w as executed by the 
p a r ty  o f the second p art, on June 30, 1866, and 
w as acknow ledged on June 20, 1867, in Union 
C ounty, N ew  J e rse y , before E d w a rd  Y . Rogers, 
a M aster in C an cery, and the C ounty C le rk ’s 
certificate, c e rtify in g  to the official character of 
the M aster, w as attached to the acknowledg-
ment.

30 T he question now before the C ou rt is this : Did 
the indenture w ork  an adoption o f the child by 
the p arties  o f the second p a rt?  A doption  o f child-
ren w as unknown to the common law , and no law 
w as in  existence, in eith er N ew  J e rse y  or New 
Y o rk , ch an gin g or a lterin g  the common law, at 
the tim e when the indenture w as executed. This 
w as known to the p a rties  who signed the inden-
ture, and I  am  o f  the opinion that the indenture 

4 0  d id  not p rovid e fo r  an yth in g m ore than the bind-
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ing ont o f C h a rity  A n n  Johnson (the excep tan t), 
to the te sta tr ix  and her husband, un til she w as 
eighteen y e a rs  o f age. D u rin g  the p eriod  in te r-
vening betw een the date o f  the indenture and the 
tim e when the indentured child  reached eighteen 
years o f age, the la tter  w as bound to serve and j q  
obey the te sta tr ix  and h er husband, and th ey  w ere 
required to fu rn ish  her w ith  food, clothing, edu-
cation, including relig iou s tra in in g, and fin ally  at 
the term ination o f the p eriod  specified, w ere re-
quired to g iv e  her T en  D ollars  and a B ib le . I t  
is p lain  that the adoption w as o f a  lim ited charac-
ter, and w as so understood b y  a ll the p a rties  to 
the contract. I t  w as so understood b y  M rs. B ig g s , 
fo r  on J u ly  23,1884, w hen she h ad  alm ost reached 
her tw enty-first b irth d ay, she executed a release 20 
to Jam es W . B ow doin  and H annah L . Bow doin, 
his w ife , (the p a rties  o f  the second p a rt to the 
indenture m ade in  1866), in  w hich she acknow l-
edged the receipt o f a  B ib le  and the sum of ten 
d ollars, and the in terest from  the d a y  she w as 
eighteen ye a rs  o f âge. T h is  release contains the 
fo llow in g la n g u a g e ; “ Jam es W . B ow doin  and 
H annah L . B ow doin, h is w ife  h avin g  fu lfilled  all 
and ev ery  d u ty  tow ard s me, as stipu lated  in  Said 
indenture, (the indenture herein  re fe rre d  to ), I  30 
hereby fo re v e r  acquit and release them  and each  
o f them, o f and from  all dem ands, duties and ob-
ligations w hatsoever, to w ard s me on an y  ac-
count.”  T h is  release w as executed before the ex-
ceptant w as tw enty-one y e a rs  o f age, but so fa r  
as appears, it  w as n ever repudiated  b y  h er a fte r  
she reached fu ll age.

A  sim ilar con tract to th a t m ade betw een the 
A m erican  F em ale G uard ian  S o cie ty  and the B ow - 40
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doins, w as before the C ourt o f C h an cery in the 
case o f P etr ie  vs. V oorkees E x ecu to r , 3 C. E . Or., 
285. T he C ourt said  in that case, (p. 287): “ The 
indenture stated  that although it binds the child 
s tr ic tly  as an apprentice, it  w as the intention of 

10  the p arties  th at she should be received and re-
side in the fa m ily  as an adopted child, and be 
treated  w ith  like care and kindness as i f  she were 
the child  o f V o o rh e e s.”  N otw ith stan din g the 
sim ilarity  o f the lan guage o f the con tract before 
the C ourt, w ith  th at contained in the indenture 
under consideration, it  does not ap pear in the 
case that an y claim  w as m ade b y  the indentured 
child, thafr she w as an adopted child. H er claim 
w as th at she w as entitled to have a  sufficient 

20 am ount set aside from  the estate or the person to 
whom  she had been indentured, u n til she wTas 
eighteen y e a rs  o f age, and there is  nothing in the 
lan guage o f the opinion th at w ould indicate that 
she w as considered in  an y other lig h t than as a 
servan t, entitled  to the perform ance o f the con-
tra ct under w hich she w as bound, until she should 
reach eighteen y e a rs  o f age, and the C o u rt sus-
tained the w ill, in  the case cited, on the ground 
th at it  contained a p ro p er provision  fo r  the sup- 

30 p ort o f the com plainant, d u rin g the period de-
signated in the con tract o f service.

T he w ill o f Jam es W . Bow doin, dated, June 
27th, 1870, which w as adm itted to probate on 
O ctober 8th, 1894, is  cited to show that M rs. B ig g s  
w as regard ed  in the B ow doin  household, as an 
adopted child. I t  is true th at M r. B ow doin re-
fe rre d  to her in his w ill, as his adopted daughter, 
and m ade provision  fo r  her support and educa- 

40  tion, and in the event o f her death, fo r  the sup-



77

O pinion  o f O rp h an s 9 C o u rt

p o rt and ed ucation  o f  h er issue. T h e  fa c t  th at 
the w o rd s “ ad op ted  d a u g h te r”  a re  used, does 
n ot p ro v e  an yth in g . T h e  w o rd  “ a d o p te d ”  w as 
som etim es used, b e fo re  th e p a ssa g e  o f the sta tu -
tes p ro v id in g  fo r  adoption s, w hen a lim ited  ad op -
tio n  w a s intended, and som etim es u sed  w ith  a 
v ie w  o f  cre a tin g  the sta tu s o f  p a re n t and child.
T h e  in d en tu re u n d er w hich  C h a r ity  A n n  Johnson, 
(M rs. B ig g s ) ,  cam e in to  the household  o f the B ow - 
doins show s th a t  th e ad o p tio n  w a s o f  a  lim ited  
ch aracter. I t  h as the p rin te d  w o rd  “ a d o p tio n ”  
at the to p  o f the first p age. B u t  i f  the in d en tu re 
did  n oth in g m ore th an  crea te  an  ap p ren ticesh ip , 
and it  seem s to m e th a t th is w as its  p la in  object, 
then the w o rd  w as u sed  in  the sense w h ich  I  a t-
tr ib u te  to  it, and not in  th e sense w hich  it  now  
b ears u n d er the S ta tu te . T h e  o b ject so u gh t b y  
M rs. B ig g s  is  to g iv e  the s ta tu to ry  m ean in g  to a  
w o rd  w hich  w as lo o se ly  em p loyed  b e fo re  th e en-
actm ent o f the S ta tu te s  o f N ew  Y o r k  and N ew  
J e rs e y , p ro v id in g  fo r  adoptions.

N o r  do I  th in k  th a t the fa c t  th a t M rs. B ow d oin  
r e fe rr e d  to h e r s e lf  as “ y o u r  old  m a m a ,”  w hen 
w rit in g  to M rs. B ig g s , on N ov em b er 3d, 19 11 , 
p ro v es an yth in g . A s  betw een p erso n s w ho w ere  
fo r  so m a n y  y e a r s  c lo se ly  to geth er, and b e a r in g  gQ 
the re la tio n  th e y  d id  to w a rd  each  oth er d u rin g  
th at tim e, M rs B o w d o in ’s la n g u a g e  w a s  s im p ly  
th a t o f an  old w om an, w ho d e sire d  to close h er 
le tte r  w ith  a  term  o f  endearm ent.

A s  I  u n d ersta n d  the cla im  o f  M rs. B ig g s , she 
b ases h e r  ad option  on th e in d en tu re, and not on 
an y  ind ependent agreem en t. H e r  case is  n ot 
go vern ed  b y  the la w  as la id  dow n in  V a n  D yn e  
vs. V reelan d, 3 Stock. 370, V a n  T y n e  vs. V a n  40
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Tyne, 15 A lt. 249, and other cases o f a sim ilar 
character.

It is also argued that legislation has been adop-
t e d «  the State of New York, which had the ef-
fect of creating between Mrs. Biggs and the Bow- 
doms, the relation o f parent and child, with all 
the rights and subject to all the duties of that re

“ cluTd1̂  the ^ t  o f inheritance. Chapter 
, f iL ° f  the of New York, passed June 25,
J887, amending Chapter 830 o f the Laws of 1873 
passed June 25, 1873. It does not appear that any 
proceedings were ever instituted under these acts 
so tar as the expectant is concerned. If the acts 
became operative without any action on the pan 
of the Bowdoins, they could not affect the rela 

20 tion existing between the Bowdoins and the child
Srl r f  'm Jollnson- The Bowdoins were citi-

zens of the State of New Jersey, and no act o f 
the Legislature of New York passed after the ex-
ecution of the indenture, would affect the rela-
tion created by the indenture between the Bow-
doins and their indentured servant, without their 
consent. Statutes passed in another State can 

ave no force in this State, except with the con- 
sent of the parties to be affected. The question 
“  n°t whether the acts o f New York shall be con- 
strued to conform to the construction imparted 
to them by the Courts o f New York, but whether 
we shall give those statutes force and effect in the 
otate oi New Jersey.

I  have reached the conclusion that Mrs. Bigffs 
was never adopted by the Bowdoins, and is not, 
therefore, entitled to participate in the estate of 

ecease , and has no authority to interpose 
an exception to the account presented by the ex-
ecutor.

30
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I n t h e M a t t e r )

Of 1 0

T h e e s t a t e o f H a n n a h L . B o w - / 

d oi n, d e c e a s e d. . 1 '■

A n  i n t e r m e d i a t e a c c o u n t o f B e n j a m i n C. M e a d, 

E x e c u t o r u n d e r t h e l a s t W ill a n d T e s t a m e n t o f 

H a n n a h L . B o w d o i n, d e c e a s e d, h a v i n g b e e n d u l y 

fil e d, e x h i b i ti n g t h e s u m o f S e v e n t e e n t h o u s a n d 

o n e h u n d r e d s e v e n t y - si x a n d 8 4 / 1 0 0 ( $ 1 7, 1 7 6. 8 4 ) 

D o ll a r s, o f t h e s a i d e s t a t e i n h i s h a n d s a n d e x - 2 0 

c e p ti o n s h a v i n g b e e n fil e d t h e r e t o b y H a r r i e t L. 

B i g g s, cl a i m i n g t h e r e s i d u a r y e s t a t e u p o n t h e 

g r o u n d s t h a t s h e w a s t h e l e g a ll y a d o p t e d d a u g h t e r 

o f t h e s a i d H a n n a h L . B o w d o i n, a n d t h e s a i d cl ai m  

o f s ai d H a r r i e t L . B i g g s h a v i n g b e e n c o n t e s t e d b y 

t h e h e i r s a n d n e x t o f k i n o f t h e s a i d H a n n a h L . 

B o w d oi n, a n d t h e p r o o f s a n d a ll e g a ti o n s o f t h e 

p a r ti e s h a v i n g b e e n h e a r d a n d c o n si d e r e d b y t h e 

C o u r t, a n d t h e C o u r t h a v i n g c o n cl u d e d t h a t t h e 

s ai d H a r r i e t L . B i g g s w a s n e v e r t h e l e g a ll y a d o p - 3 0 

t e d d a u g h t e r o f t h e s a i d H a n n a h L . B o w d o i n, a n d 

i s n o t t h e r e f o r e e n ti tl e d t o p a r ti c i p a t e i n t h e e s -

t a t e o f t h e d e c e a s e d, a n d h a d n o a u t h o r i t y t o i n -

t e r p o s e a n e x c e p ti o n t o s a i d a c c o u n ti n g p r e s e n t e d 

b y t h e e x e c u t o r, a n d s u c h a c c o u n t h a v i n g b e e n 

d u l y all o w e d b y t h i s C o u r t, a n d i t a p p e a r i n g t h a t 

t h e s a i d H a r r a h L . B o w d o i n d i e d o n o r a b o u t t h e 

9 t h d a y o f S e p t e m b e r, 1 9 1 4, i n t e s t a t e a s t o a  p oi * 

ti o n o f h e r e s t a t e ; a n d i t a p p e a r i n g t h a t a n a p p li - 4 0
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cation has been m ade to this C ou rt fo r  p a rtia l dis 
tribution  o f the estate undisposed o f b y  the term s 
o f said  W ill, and it  fu rth e r ap p earin g  th at all the 
p arties  in  in terest h av in g  ap peared  and w aived 
th eir rig h t to notice o f an application  fo r  a de- 

j q  cree o f p a rtia l distribution, and it  fu rth e r appear-
in g  that the persons entitled  to p a rtic ip a te  in the 
d istrib ution  o f the residue o f said  estate, and their 
respective in terests therein, are  as fo llo w s :

(T hen  fo llow s the nam es o f the distrib utees and 
the am ount o f th eir respective sh ares).

J A M E S  C. C O N N O L L Y ,
Judge.

20
O pin ion  in  P r e r o g a t i v e  C o u rt

Subm itted, M ay 16 ,19 16 . D ecided, J u ly  3 ,1916 .

N E W  J E R S E Y  P R E R O G A T I V E  C O U R T

In  the M atter 1
o f (

gQ T h e estate o f H annah L . Bow - f Conclusions, 
doin, deceased. 1

On A p p e a l from  the O rphans C ou rt o f Union 
C ounty.

F o r  the A p p e lla n ts: M essrs. V a il & M cL ean ;
F o r  the R espondent G eorge E . M o rris : M r. A d- 

40 olph U lb r ic h ;
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F o r  the R espondents W m . H unt and Jacob M a b e e :
M r. W m . C. W e b b ;

F o r  the R espondent Susan  W illia m s : M r. C harles
F . E d sa ll.

Ba c k e s , V ic e -Or d in a r y  :
. . . 10

T h e fa cts  are  fu lly  set fo rth  in  the opinion ot 
Jud ge Connolly, filed in the O rphans C ourt, and 1 
concur in the conclusions a rriv e d  at b y  him.

T he indenture b y  w hich the ap pellan t w as abound 
to the deceased and her la te  husband in  1866, b y  
the A m erican  F em ale G uardian  S ociety , w as fo r  
a term  o f y e a rs  only and exp ired  b y  its  own lim i-
tation. T h e form  o f the indenture is  sim ilar to 
the one found in 18 N. J . E q ., 285. T h e lan guage 
re la tin g  to adoption sim ply ch aracterized  the sen- 2 q  
tim ent o f the relation  th ereb y created. W h llace 
E sta te , 218 P a . St., 39.

A ssu m in g th at the S o cie ty  had au th o rity  under 
its  ch a rter to g ra n t adoption o f its  w ard s, and also 
th at the N ew  Y o rk  A d option  A c t  o f 1873 recog-
nized and confirm ed such adoptions, it  is  p la in  to 
be iseen th at th e 'S o cie ty  did not execute the pow er 
and consequently the indenture w as not w ith in  the 
p u rv iew  of the la te r  legislation . C le arly , the p ro -
visions o f the A c t  w ere intended to em brace adop- 3q  
tions o f  a  la stin g  n ature only, and o f such, only 
those th at w ere m ade b y  sanction o f law .

F u rth erm ore, w hen the A d option  A c t  w as p as-
sed in  1873, the p a rties  w ere dom iciled in  N ew  
J e rse y  and th eir status as fixed b y  the contract, 
v i z . : th at o f m aster and apprentice, rem ained un-
affected  b y  the statute o f N ew  Y o rk . 
A n d, w hen the am endm ent to  the A doption  
A c t  w as enacted in  1887, ad d in g the rig h t 40
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o f inheritance, the relation  betw een the 
appellant and the deceased had long since been dis-
solved b y  exp iration  o f time. E ach  had fu lly  p er-
form ed the term s o f the indenture, and a fte r  the 
appellant had acknow ledged in w ritin g  her satis- 

2q  faction , called  a release, she went her w ay. Ross- 
v. R oss, 129 M ass., 243, is an in stru ctive opinion by 
Ch. J . G ra y  upon the prin cip le that the heritable 
status o f a person  is fixed b y  the law  o f the domi-
cile.

O ther questions raised  on the argum ent and in 
the b rie f  o f respon d en t’s counsel, concerning the 
d isa b ility  o f the deceased, a  m arried  wom an, to 
jo in  w ith  her husband in the in d en tu re; the suffi-
ciency o f its  execution b y  the S o cie ty ; w hether the 

20  con tract w as executed in N ew  Y o rk  or in  this 
state, and others, are  all subordinate to the view  
expressed in the opinion below  and here entertain-
ed, and th erefo re  h ave not been exam ined and are 
not passed upon.

T he decree below  w ill be affirmed, w ith  costs.

F in a l  D e c r e e  o f  P r e r o g a t i v e  C o u r t

( F ile d , J  uly 18 ,19 16 )

N E W  J E R S E Y  P R E R O G A T I V E  C O U R T

In  the M atter 
o f

T h e estate o f H annah L . B ow - 
doin, deceased.

T h is m atter d u ly  com ing on to be h eard  before 
40  the P re ro g a tiv e  C ourt, the appellan t b ein g rep-
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resented b y  V a il & M cLean o f -counsel, and the 
respondents b y  C h arles F . E d sa ll o f counsel, and 
the court h avin g  taken  tim e to consider the same, 
and being o f the opinion th at the decree o f the O r-
p h a n ’s Count herein  should be affirmed in a ll 
th in gs: 10

I t  is  now  on th is 18th d a y  o f J u ly , in  the y e a r  
of our L o rd  One Thousand nine hundred and six-
teen, on m otion o f C h arles F . E d sa ll, counsel fo r  
respondents,

Ord e r e d , A djud ged  a n d  Dec reed , th at the decree 
o f the O rphans ’ C ou rt herein  m ade on the 3d d ay 
o f M arch, 1916, w hich is  appealed from  b y  the ap -
pellant* be, and the sam e is  h ereb y in  all things 
affirmed, w ith  costs o f ap peal to be p aid  b y  the 
appellan t, and th at the p etition  o f appeal be dis- 20 

m issed.
A n d  it is  fu rth e r ordered th at a counsel fee  ot 

($500) F iv e  hundred d ollars be allow ed to V a il A 
M cLean, counsel fo r  the appellan t herein  and th at 
a counsel fee  o f ($500) F iv e  hundred D ollars  be 
allow ed to C h arles F . E d sa ll, counsel fo r  the re-
spondents herein, and th at said  counsel fees be 
p aid  b y  the executor from  the estate o f the said  
H annah L . Bow doin, deceased and th at the record 
and proceedings herein  be rem itted  to the U nion 30 
C oun ty O rp h an s’ C ourt, to be therein  proceeded 
on according to la w  and the p ractice  o f said  -court.

H . R . W A L K E R , 
O rdinary.

R e sp e ctifu lly  A d v ised  
John H . B ackes,

40
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P e t i t io n  o f  A p p e a l

(F ile d , A ug. 15, 1916)

C O U R T  O F  E R R O R S  A N D  A P P E A L S

In  the M atter 
o f

T he estate o f H annah L . Bow - 
doin, deceased.

T o the H onorable, the C ourt o f E rro rs  and A p -
peals, in  the last resort in  all causes:

T h e petition  o f H a rrie t L . B ig g s , the appellant 
20  in the above stated cause, resp e ctfu lly  shows that 

yo u r p etition er finds h erse lf ag g rieved  b y  a final 
decree o f the P re ro g a tiv e  C ourt m ade b y  decree. 
D ated  A p r il  18th, 1916, in  th is respect, to -w it:

T h a t the said  decree Or de r e d , A d j ud ged  an d  
Dec reed  th at the D ecree o f the O rp h an s’ C ourt of 
U nion C ounty, m ade in said  cause on M arch 3, 
1916, w as th ereb y in all th in gs affirmed, and that 
the P etitio n  o f A p p e a l should be dism issed.

A n d  yo u r petition er hum bly appeals from  that 
30 p a rt  o f the decree o f the P re ro g a tiv e  C ourt which* 

decreed as a foresaid , upon the ground th at the 
sam e w as erroneous, in  th at the P re ro g a tiv e  Court 
should have decreed th at said  appellant w as the 
le g a lly  adopted child o f Jam es W . B ow doin  and 
H annah L . B ow d oin ; and th erefo re  entitled to 
the res id u a ry  estate o f  the said  H annah L . B ow -
doin.

Y o u r  p etition er th erefo re  p ra y s  th at the said 
40 decree o f the P re ro g a tiv e  C ourt, m ay be in the
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p articu lars a foresaid , reversed , set aside, and fo r  
nothing holden. A n d  th at yo u r petition er m ay 
have such re lie f in  the prem ises as to th is H on or-

able C ourt shall seem m eet.

D ated, A u g u st 1 5 ,19 16 .

V A I L  & M c L E A N ,
P ro cto rs  fo r  and o f counsel w ith  A pp ellan t.

A n s w e r  to  P e t i t io n

N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  A P -
P E A L S

In  the M atter 
of

T h e estate o f H annah L . B ow - 
doin, deceased.

T h e answ er o f the respondents G eorge E . 
ris, Susan  W illiam s, W illia m  H unt and Jacob M a- 
bee to the p etition  o f appeal o f H a rrie t L . B ig g s .

T hese respondents, not acknow ledging a ll or any 
o f the m atters w hich in the said  p etition  of appeal 
are contained, to be true, fo r  an sw er thereto, n ev-
ertheless, sa y  and adm it, th at a decree w as on the 
18th d a y  o f J u ly  la st p ast, m ade and en tered  m  
the P re ro g a tiv e  C ourt, in  the cause fo r  th at p u r-
pose m entioned in  the said  petition, as is  therein  
stated ; but as to the substance and form  th ereof, 
these respondents p ra y  to  re fe r  thereto w hen the 4Q
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sam e shall be produced. A n d  respondents are  ad-
vised  and believe, th at the said  decree is  in all 
w a y s  co rrect and in accordance w ith  la w  and 
agreeable  to equity, and p ra y  th at the sam e m ay be 
affirmed, w ith  costs to be adjudged  to the respond- 

j q  ents.

F iled , Sept. 12, 1916.

A D O L P H  U L B R IC H ,
P ro cto r fo r  G eorge E . M orris.

W I L L I A M  C. W E B B ,
P ro cto r  fo r  W illiam  H unt and

Jacob  M abee.

C H A R L E S  F . E D S A L L ,
2 q  P ro cto r fo r  Susan  W illiam s,

and o f Counsel w ith  respondents.
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Point 1 .

The indenture "by which appellant was hound to  de-

cedent and her husband in  the year 1866 by the American 

Female Guardian Society was for a term of years only and exj 

pired by i t s  own lim ita tio n .

Point 2.

The agreement under which appellant came to liv e  

with Mr. Bowdoin hy contemporaneous construction between 

the parties fixed i t  as that o f master and servant.

point 3.

The relation  between appellant and Mrs• Bowdoin 

was unaffected by the statutes of.Hew York, as t h e ja r t ie s  

were residents of New Jersey and^domiciled here.

Point 4•

The American Female Guardian Society never exeoutj 

ed its  power to grant adoption of appellant, even assuming 

i t  had such power.

Point 6 .

Uew Jersey has exclusive ju risd iction  of the regu- 

la tlo h  o f the transfer of property within its  lim its , and 

i t  has proviced a procedure to be followed for the adoption 

o f children so as to make them capable of inheriting in New I 

Jersey r e a l and personal property of the adopting parent.

P o in t  6 .

Appellant was never adopted by Mrs. Bowdoin in 

accordance with the provisions of the statutes of New J e r s e l  

and u n til she brings h e r s e l f  within the scope of such pro-

vision s she cannot claim the benefit of our statu tes.

Point 7.

The moment rights of appellant are attempted to b<j 

worked out through so -ca lled  New York adoption proceedings
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it is. apparent that parties adopting that method, without 

further agreement, intend to  confer only such rights as i t  

availed to confer, and inasmuch a s , when the agreement was 

executed New York had no statute conferring right of inher-

itance on adopted children, none was conferred on appellant

A uthorities.

Pi L. 1877, page 123.

p. L. 1885, page 03 CD •

p . L. 1897, pagg 243

pJl • L. 1893, page 197.

P  X * L. 1882, page 254.

pX • L. 1902. pa ge 259.

Petrie v . Voorhees, E x 'r .,  18 U, J. 5q. 285. 

Wallace*s Estate, 218, Pa. a t . ,  39.

Ross v . Ross, 129 Mass. 245.

Hood v. McGehee, 189 Fed. Rep. 205.

It is resp ectfu lly  submitted that the decree of 

the Prerogative Court should be affirmed,with costs.

VRSE1AND & WILSON, 
Proctors for Respondents,
Anna L. Thomas, Sarah Dyer, 
Jacob L. Mabee, Reuben V. Hunt 
and Abraham L. MaBee.

C. FRANKLIN WILSON, 
of Counsel •
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New Jersey Court of Errors and Appeals 10

In  the M atter

of f  On appeal
\ from  Preroga-

The E state  o f H a n n a h  L. B o w - ( tive  Court.
doin , I

Deceased. I/ 20

B R I E F  O F R E S P O N D E N T S .

S ta te m e n t.

A s most of the facts set forth  by appellant are 
not facts, in  p articu lar those numbered 2, 3, 4, 6,
7, 12, 13, 14, 15 and 16, but are largely  the ques-
tions w hich are to be determ ined by th is C ourt and q q  
have heretofore been determ ined by the Courts be-
low adversely to  the appellant, respondents beg 
leave to  se t forth  a  statem ent of the case.

This case arose upon an interm ediate accounting 
and exceptions filed thereto b y  appellant claim ing 
the residuary estate upon the grounds th a t she 
was the leg a lly  adopted daughter of decedent.

Respondents thereupon interposed denying ap-
p ellan t’s claim to be the legally  adopted daughter 
of decedent and asserting th at appellant had no 40

New Jersey State Library
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interest in  decedent*» estate and therefore no stand-
in g  in court.

These questions being fundam ental, it  w as agreed 
th at the m atter of objections should be deferred 
u n til final accounting and th a t the question o f 
adoption and righ t o f inheritance should be deter-
mined independently as upon an application  for 

10  a decree o f p artia l distribution.
The m atter having been heard and the Court hav-

in g  concluded th a t appellant “ w as never adopted 
by the Bow doins and is not therefore entitled to  
participate in  the estate o f the deceased, and has 
no authority to  interpose an  exception to the ac-
count presented by the executor’* (see Opinion, 
Connolly, J., page 7 1 ) , a, decree o f p artia l d istri-
bution was made dated M arch 3rd, 1916.

From  th is decree an appeal w as taken to  the 
20 P rerogative C ourt and the decree affirmed (see 

Opinion, Backes, V . O., page 8 1), whereupon th is 
appeal w as taken.

The questions before the C ourt on this appeal 
are of appellant’s alleged adoption and right of 
inheritance.

On the hearing it  appeared th at appellant, now 
residing in Evanston, Illinois, w as placed w ith the 
N ew Y o rk  Fem ale G uardian Society Jan u ary 17th, 
1866, and b y  them placed w ith  Mr. and Mrs. Bow - 

M  doin dom iciled in  R ahw ay, N. J. on F eb ru ary  23 
1866. Thereafter on June 20th, 1867, an ¿ d e n -
ture dated June 30th, 1866, was signed by decedent 
and her husband in R ahw ay, N ew  Jersey; th eir 
signatures were witnessed and acknowledgm ent 
taken in R ahw ay, N. J. b y  E dw ard Y . Rogers, Mas 
ter in Chancery, according to his certificate dated 
June 20, 1867, and certificate o f C ounty Clerk o f 
Union C ounty dated A u gu st 10th, 1867, annexed. 
A  duplicate indenture w as signed on behalf o f40
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the A m erican F em ale G uardian Society in  N ew  
Y ork  C ity. I t  is on these indentures th at appellants 
claim  is based (see E xh ib its F  [D -l]  and G [P -1], 
pages 59-63 of case).

On J u ly  23rd, 1884, claim ant executed and de-
livered to  the Bow doins a  release under seal, in 
w hich the indenture herein w as referred to as “ in-
denture of apprenticeship dated June 30, 1866” and 10  
Which stated “ by which indenture I  w as apprentice 
to”  and further states th at the Bowdoins, “ H avin g 
fulfilled  every duty tow ards me as stipulated in. 
said Indenture 1 hereby forever acquit and release 
them ,” etc. See, E x h ib it H, page 65.

The burden is upon cla im an t to establish her 
claim  as again st the rights of the natural relatives 
o f decedent.

A r g u m e n t . 20

Adoption is unknown to  the common law.
In the absence of S ta tu tory  au th ority  it  is not 

w ith in  the * power of an individual to create the 
status of parent and child by adoption.

There was no statute g ivin g such au th ority  to 
decedent resident of and dom iciled in N ew  «Jer-
sey in 1866, the first adoption statute in  N ew J er-
sey being passed in 1877.

Therefore this indenture must be interpreted as 30 
a contract.

The parties affected Were a ll dom iciled in N ew 
Jersev when the instrum ent was signed. I t  w as 
signed and perform ed in N ew  Jersey and the estate 
being in New Jersey only N ew  Jersey law  can ap-

ply-
B u t decedent a feme covert w as under d isability  

to m ake a contract, and the contract is otherwise 
defectively executed and void.

40
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E ven if  valid  it  gave no property rights, nor 
righ t of inheritance.

The relationship created w as in  fact an  appren-
ticeship.

W hatever rights appellant had w ere effectually 
released.

No question of com ity is involved.
10 B u t under N ew  Y o rk  L aw  in 1866 the same ob-

jections apply.

The Special N ew Y o rk  S tatu te  in 1849 incor-
porating a  Society could not remove the common 
law  disability  from  citizen s of N ew  Jersey but did 
not attem pt even to change the common law  of N ew  
Y o rk  State.

N o later statutes o f N ew  Y o rk  could have any 
effect on decedent continuously resident o f and 
dom iciled in  N ew  Jersey, or upon her estate.

¿0  N o righ t o f inheritance was ever given to appel-
lan t by decedent either b y  this indenture or by the 

'  A c t of 1849.

N o righ t of inheritance w as ever given to ap-
p ellan t by the law s of N ew  Y ork, and such law  
could have no effect w hatever on persons continu-
ously dom iciled in N ew  Jersey or upon estates 
here adm inistered.

The opinions of the Courts below are correct and 
q a  tiie c*ecree herein should be affirmed.

P O IN T S .

I .

A d o p tio n  is  u n k n o w n  to  tlie  co m -
m o n  la w .

A uth orities are scarcely necessary for the 
fam iliar and w ell settled principle th at adoption40
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(as creating* a legal status) w as unknown to the 
common law.

A lb rin g  vs. W ard, 137 Mich., 352.
B a llard  vs. W ard, 89 P a. St., 358.

Tlie Common law  “ does not recognize any rights, 
claim s or duties arising out of such a  relation  pQ 
except as arising out of an express or im plied con-

tr a c ts

Davie, C. J. in  re Q uai-Shing, 6 B . C., 86- 

91.

P a rticu la rly  it does n ot recognize th e righ t of  

inheritance.

Bow ins v«s. English, 138 Mich., 178.
zu

“ H eirship except th a t based on consangui-
nity, can  be created only by a  constitutional 
law  by which relations of patern ity  and affilia-
tion are recognized as lega lly  existin g between 
persons not so related by nature.”

A lb rin g  vs. W ard, 137 Mich., 352; 100 N.

W ., 609.

II. 30

A n d  in  th e  a b s e n c e  o f s t a t u t o r y  
a u t h o r it y ,  i t  is  n o t w ith in  th e  p o w e r  
o f a n  in d iv id u a l to  c r e a t e  th e  r e l a -
tio n  o f p a r e n t  a n d  c h ild  b y  a d o p tio n .

1 Corp. J., 1317, and -cases quoted.

“ I t  was never in the power of an individual 
by the common law  of E ngland o r , this state pQ



to  adopt the child of another as his own until 
the A c t  of Assem bly M ay 4, 1855.”

B a llard  vs. W ard, 89 Pa., 358, 7 W . N. C., 
254 (P a .) .

E vans Est., 47 Pa. Super., 196.

The first statute of adoption in  N ew  Jersey w as 
passed in 1877 in  N ew  Y ork, 1873.

Stou t vs. Cook, 75 A ., 588 (N. J .) .
See Opinion of Connolly, J., page 74, line 

34, Case.

I I I .

I t  is  o f im p o r ta n c e  to  d is tin g u is h  
th e  d iffe r e n t s e n s e s  in  w h ic h  th e  
w o r d  a d o p tio n  h a s  b e e n  u sed .

F irs t:  I t  m ust be recognized th at

“ The term  adopted child, w hile in the law  
it  has a  strict significance and presum es some 
form  of legal procedure in common parlance 
and as used by the masses is very frequently 
applied to a child sim ply taken into a fam ily  
and raised.”

C rum ley vs. W orden, 201 111., 105.

A nd that apprentices were often spoken of as 
adopted children and so received.

P e tr i vs. Voorhees, 18 N. J. E., 285.
S tate  E x  Bel. John W ayne vs. H enry 

B aldw in, 5 N. J. E ., 454.
W ehle vs. W eissenbach, 60 N. Y ., 387.
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Secon d : There was and long has been recog-
nized a relationship term ed an adoption, by force 
of contract which w hile not creating the status 
o f parent and child  between the parties m ight ef-
fectually  bind the adopting parent to  any or all of 
the responsibilities and obligations of fatherhood 
and confer property rights upon the child  so adopt-
ed solely by virtue of the express provisions of ike  10  
contract, whether oral or w ritten.

T h ir d : The statutory relations of parent and
child  where the State  by virtue of the express 
term s of a statute prescribed a method whereby 
individuals m ight create the legal status of parent 
and child between them selves and those not so 
related to them by n ature and defines the relation -
ship so created. B u t there was no such statute in 
existence in 1866. 20

It is also im portant to bear in m ind the d istin c-
tion so clearly  pointed out in Sm ith vs. A llen , 32 
A . D. (K . Y .) ,  386, aff. 161 N. Y ., 478, th a t

“ the act of adoption is the act of the person 
tak in g  the child. I t  does not relate to  the 
a ct of the corporation from  whose custody the 
child  is taken. Adoption s till rem ains the act 
of the person who takes and receives the child.
The statute does not confer upon the charit- go 
able in stitution  any power of adoption for th at 
is alw ays the vo lun tary  act o f the person who 
takes the child into relations w ith  him self.”

40
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I V .

T h e r e  w a s  n o  s t a t u t e  o f  a d o p t io n  in  
e x i s t e n c e  a t  t h e  t im e  o f  t h is  a l l e g e d  
a d o p t io n . T h e  N e w  J e r s e y  A c t  o f  
1877 w a s  n o t  r e t r o a c t i v e  a n d  n o  a d o p -
t io n  w a s  m a d e  u n d e r  it ,  a n d  n o  s t a t -  

10 © ver a t t a i n e d  in  N e w  J e r s e y  
w h e r e  a l l  p a r t i e s  w e r e  d o m ic i le d  in  
a n d  a f t e r  t h e  y e a r  1866.

I t  is obvious that appellant cannot claim  to take 
d irectly  under the N ew Jersey L aw  governing the 
distribution of estates ; Chapter 47, Law s of 1914, 
Section 2 am ending Sections 168 and 169 o f the 
A ct respecting the O rphans’ C ourt- (R evision 
1898).

2o  The earliest adoption law  in this State is found 
in P. L., 1877, page 123, and the present law  w ill 
he found in  Law s of 1902, Chapter 92, page 259 
(Am endm ents, L aw s of 1905, C hapter 149, page 
272; L aw s 1912, Chap. 281, page 53) .

A n d it  is equally obvious that appellant was not 
adopted under any provisions of the adoption sta t-
utes of this State  since no such statute was in 
existence a t the tim e of this alleged adoption.

A n d it  is a w ell established rule th at such stat- 
30  utes are not retroactive.

“ W hen the legislature intends to give the 
law  of their enactm ent operation upon the 
past, they w ill and. m ust do it  w ith  such choice 
of words as places it  beyond the realm  of 
doubt.”

Citizens Gas L igh t Co. vs. A lden, 44 
N. J. L., 648.

A n d  it  was obviously not the intention of the 
40 legislature to provide for form er adoptions or to
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bring them w ith in  the purview  of th is act as was 
done by some states in passing the first general 
statute of the kind b y means of saving clauses 
therein. N or w as any hardship w orked by this, 
for it  w as alw ays possible for one to add to  the 
rights and privileges w ith  which they had already 
endowed those liv in g  w ith  them, the righ t of in -
heritance and the status of children “ bom  in law- ^0 
'fu l w edlock’7 by the proceeding provided by the 
s ta tu te ; and this w as often done or to provide for 

them  by w ill.
In  Pennsylvania under two instrum ents identi-

cal w ith the one in  question , executed by the A m er-
ican Fem ale Guardian Society an adoption under 
the statute was considered necessary amd where 
such adoption was not made, the instrum ent was 
held as an indenture only of apprenticeship.

20
W allace ’s E state, 218 Pa., 41, quoted fu lly  

pages 16-17 of brief.

A n d  it  is not w ith in  the province of the C ourt 
to  make new rules for the distribution of estates 
where existin g statutes do not cover a  situation.

A s has been said  (E d w ard s vs. Y earby, 168 N. C.,
633), “ changes required must be referred to the  
General Assem bly, for this question of the devolu-
tion of property by descent a/nd distribution is one ^ 
coming entirely w ithin its province

A s has been shown in  the absence of statutory 
authority, it  is not w ithin  the power o f an in di-
vidual to create the relation  of parent and child  
by adoption. A n d  even where there is a statute 
the “ adopted child  does not stand on the fu ll foot-

i n g  o f an actual child  even as to h is leg a l right.
H e  has only such rights as the statute c lea rly  gives 

him.”

M organ vs. Reel, 213 Pa., 81-89. 40
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A n d  as there was no statute in  existence in  1806 
in  N ew  Jersey or in  N ew  Y o rk  g iv in g  cla im an t the 
status of a legal ch ild  o f deceased, therefore, noi 
status w as ever obtained a t the tim e this indenture 
w as executed, nor thereafter.

10 v.

T h e r e  b e in g - n o  s t a t u t e  o f  a d o p t io n  
in  e x i s t e n c e  a t  t h e  t im e , t h is  a g r e e -
m e n t  m u s t  b e  i n t e r p r e t e d  o n ly  a s  a  
c o n t r a c t .

U nder such agreem ent the beneficiary takes only 
w hat the con tract specifically gives, and attains no 
legal status, but only a contractual relationship, 

2 Q and it  is  to th is contract alone th at we m ay look 
for the righ ts which are conferred.

Goodine vs. K idd, 69 H un, 585-590; quot-
in g  W harton on Conflict o f Laws.

T his con tract docs not give the’ rights o f in -
heritance, or an y property righ t whatever.

V I.

30
T h is  in d e n t u r e  m u s t  b e  i n t e r p r e t e d  

b y  t h e  N e w  J e r s e y  l a w  o n ly .

It  appears from  the record book of the society, 
th at claim ant w as placed w ith  Mr. and Mrs. Bow- 
doin at R ahw ay, N ew  Jersey, F eb ru ary  23, 1866 
w ithout the execution o f an y papers whatever.

Thereafter, on June 20th, 1867,, when the child  
had been dom iciled w ith  the Bow doins for m any 

4 0  m onths> the indenture herein dated June 30th,
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1866, was signed and acknowledged by Mr. Jam es 
W . and H. Louisa Bow doin a t R ahw ay, C ounty of 
U nion and S tate  of N ew  Jersey, as appears by the 
certificate o f acknow ledgm ent attached. This 
paper w as executed in N ew  Jersey, being witnessed 
by E d w ard  Y . Rogers, M aster in Chancery who 
took the acknowledgm ents, and decedent and ap-
pellant were then dom iciled in N ew  Jersey as. re- -jn 
cited in the instrum ent (see page 59), and accord-
ing to the record book, see page 30 of the society. 
There is no evidence to the contrary, and, as has 
been shown, adoption is the act o f  the adopting 
parents.

Sm ith vs. A llen  quoted above, page 7.

Therefore, the adoption, if  any, w as in  N ew  
J  ersey.

A j i  act of adoption is not com parable to an ordi-
n ary  act such as the tran sfer of land w hich re-
quires no special auth ority  to the ind ividual to 
perform  it.

H ere in the absence of statutory auth ority  an 
act w as done in N ew  Jersey and it  is claim ed th at 
authority w as given to  the decedent, never resident 
or dom iciled in N ew  Y o rk  by N ew  Y o rk  Law , to 
create in N ew  Jersey a status unknown to  the law  
of either N ew  Jersey or N ew  Y o rk  at the time.

There is not the slightest authority in  any ease 
to  hold that a statutory adoption entered into in  
one state can be made according to the laws of an-
other state.

Therefore this was at most a con tract only.
Moreover, as the obligations assumed by Mr. 

Bow doin were assumed in N ew  Jersey, as this w as 
an agreem ent executed in N ew  Jersey by parties 
then and continuously thereafter dom iciled in  
N e w  Jersey regarding a  child  then and for the

20

30

40
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term  of th e  in strum en t con tin u ou sly  in  N ew  J e r-
sey, as th is  w as a con tract w hich  w as to  be per-
form ed in  N ew  Jersey, w hich  w as perform ed in  
N ew  Jersey, a ffectin g  p rop erty  i f  a t  a ll on ly 
in  N ew  J erse y  and now  to  be in terp reted  b y  the 
C ou rts o f th is S tate, i t  is obviously a N ew  J erse y  
co n tract to be in terp reted  accord in g to  th e law s 

2Q o f  th is  State. The law s of N ew  Y o rk , therefore, 
are  m ateria l o n ly  as determ ining the pow er o f the 
society thus to  p lace the, child  and its  a u th o rity  to  
consent to  p lac in g  th e  ch ild  just> as m an y N ew  
Y o rk  societies are  n ow  p la c in g  ch ild ren  in  th is  
S ta te  by adoption to  w hich th ey consent. I f  this  
ch ild  w ere to be placed by the society in  Rahwayi. 
to-day, and thereafter adoption proceedings w ere 
taken , there can be no doubt that such  proceedings 
w ould be those o f a N ew  Jersey  adoption and the  

20 society  has exa ctly  the sam e powers now that it  
had then . * I t  can s t i ll  p lace children by adoption  
or at service. B u t  as w ill be shoum hereafter, only  
the S ta te  of dom icile may say that its  citizen s have 
pow er to m ake an adoption and ho d it  may be 
made.

V I I .

E v e n  i f  i t  w e r e  o t h e r w i s e  t h a n  a  
n N e w  J e r s e y  c o n t r a c t ,  s t i l l  o n l y  N e w  

J e r s e y  l a w s  in  t h is  c a s e  w o u l d  a p -  
piy.

“ A s  in  o th er cases re la tin g  to  the person 
con tracts  o f ap pren ticesh ip  are to  be con-
stru ed  accord in g to th e le x  lo ci con tractus, bu t 
i f  from  the term s o f the in stru m en t it  appears 
th a t i t  is to  be executed in  another ju risd ic -
tion , then the lex  loci con tractu s becomes im- 
m ateria l and its  v a lid ity  m ust be tested  by th e  
le x  loci so lution is.”
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3 Cyc., 549, B. i a  ( 1 ), P etrie  vs. Voorhees,
18 N. J. E., 285 (agreem ent sim ilar to 
this made w ith  Am erican Fem ale 
G uardian Society).

D yer vs. H unt, 5 N. H., 401.

This applies equally to the agreem ent before us.
B u t i f  any doubt could arise, the law  of the forum  
w ill nevertheless be preferred to the foreign law.

S au l vs. _His Creditors, 5 M art. ! U. S. 
(L a .) , 569; 16 Am . Dec., 212.

Runyon vs. Groshon, 12 N. J. E ., 86.

V I I I .

U n d e r  a n y  t h e o r y  t h e  in s t r u m e n t  
is  f a t a l l y  d e f e c t i v e ,  a n d  a s  to  M r s . 20 
B o w d o in , a  f e m e  c o v e r t ,  a b s o l u t e l y  
v o id .

Mrs. Bow doin as a feme covert w as under an 
absolute d isability  to execute such an instrum ent.

A  m arried wom an at common law  w as under an 
absolute d isability  and such disabilities s till  exist 
except as changed by the legislature in express) 
term s or by reasonable construction. !

. 30
Am . & Eng. Encyc. of Law , Second Ed.,

Vol. 15, page 790.
21 Cyc., 1306, B., 2.

A t  this time, both in New Y o rk  a n d  N ew Jersey, 
she was under d isab ility  to contract.

Lew is vs. Perkins, 36 N. J. L., 133.
Nash. vs. M itchell, 71 N. Y ., 199.

40
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E ven  by sta tu te  the d isab ility  is o n ly  lightened 
w ith in  the sta tu to ry  lim its  and she is s t i l l  other-
w ise under th e p rotection  of her common la w  d is-
ab ility .

H opper vs. D em urest, 21 1ST. JW 525.
L ew is vs. P erkin s, S u p ra  N ash. vs. M it- 

chell.
T ra cy  vs. K eith , 1 1  A lle n  (M ass.), 214.

A n d  i t  w as n ot u n til law s of 1895, th a t a ll d is-
a b ility  as to  con tracts  w as rem oved in  N ew  Jersey  
and before th is c la im an t had given her release to  
th e B ow doins, had m arried  and gone her w ay.

A n d  as no one w as perm itted  to  m ake an adop-
tio n  t il l  1877 in  N ew  Jersey, and as it  w as not w ith -
in  the pow er of anyone aside from  sta tu te  to create 

2 q  th e re lation  of p aren t and ch ild  by adoption, th ere-
for Mrs. B ow d oin  a fem e covert w as a t  the tim e 
under a  double d isa b ility  to m ake either a  con -
tr a c t  of adoption or a  s ta tu to ry  adoption in  N ew  
Jersey, or in  N ew  Y o rk , and the agreem ent w as 
and is void.

Thom pson vs. M innich, 227 111., 430.
M c C u lly ’s E st,, 8 W . N. C., 14-16 (P a .)
In  R e C arro ll, 219 P a., 440.

30 M oreover, the cla im an t w as never le g a lly  w ith in  
the con tro l o f th e society w hen placed w ith  M r. 
an d  M rs. B ow doin , as accord in g to the record 
book the surrender had n ot been approved a t th at 
tim e and th e ch ild  w as not le g a lly  com m itted to 
th eir care  b y  the M ayor as provided by the A c t  of 
1894, in co rp oratin g  th e society, and th erefore when 
c la im an t le ft  the S ta te  o f N ew  Y o rk  and w as w ith -
out the ju risd iction , no subsequent act o f approval 
could cure or v a lid a te  an y  a ct o f the society  in  re- 
gard  to such ille g a l p lacing.
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It  should also be observed:
T h at the instrum ent contains no separate ac-

knowledgm ent by Mrs. Bow doin, and is therefore

void.

Sarazin  vs. U nion It. R., 153 Mo., 479.

A lso  th at proof of the auth en ticity  of the ac- 
knowdedgment by the Am erican F em ale G uardian 
Society and therefore the authority of R achel P. 
Penfield and the genuineness of her signature is 
lacking, and th at the approval of the Com m is-
sioners of the A lm s House, or the Surrogate of the 
C ity  and County o f N ew  Y ork, as required by the 
statute, does not appear and the signature, Jas.
B. Nicholson, is not authenticated nor his authority 
shown, and the 30 year presum ption of reg u larity  
w ill not cure defects apparent on the face of an go 
instrum ent as the lack  of proper acknowledgm ent.

A lthough the objections already set forth ef-
fectu a lly  dispose of any righ t appellant m ay have 
to this estate, and in itse lf the fact th at there was 
a  mere contractual relationship, is conclusive 

against her. I t  is clear th at

IX.

T h e  in s tr u m e n t in  f a c t  c r e a t e d  a n  
a p p r e n tic e s h ip  o n ly .

This is proved (1)  by the term s of the in stru -
m ent, itse lf (2 ) by the decisions of various states
(3) by appellant’s own interpretation  (4) by de-
cedent’s interpretation and (5) by the fact that it  
is presumed th at the Bowdoins intended to do b y  
this instrum ent w h at they lega lly  could do, to 
w i t : create an apprenticeship.

40
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(1)  I t  w ill be seen? that the terms of the instru-
ment itse lf are those of apprenticeship.

The terms of the instrum ent are clear and un-
equivocal. The words of gran t are exclusive “ put 
placed and bound out, and by these presents do 
put, p lace and bind out, the said  C h arity  Ann 

2 Q Johnson, as an apprentice unto the p arty  of the 
second p art to dw ell w ith  and serve them from  the 
day of the date of these presents u n til said ap-
prentice shall atta in  the age of eighteen years” 
( page 59 ). A n d further,

“ A lthough the present instrum ent binds the 
above nam ed child, strictly  as an apprentice it  is 
nevertheless the tru e intention of the parties of the 
first p art to place and of the p arty  of the 

2 Q second p art to receive said apprentice as an adopt-
ed child to reside in the fam ily of the p arty  of the 
second p art and to be m aintained, clothed, educated 
and treated as far  as p ractical w ith  like kindness 
as i f  she were in fact the child of the p arty  of the 
second p art.”  The words of the indenture “ to re- 
fceive said apprentice as an adopted ch ild ” only 
ind icating giv in g this clause the fu llest m eaning 
Susceptible consistent w ith  the before clearly  ex-
pressed intention of the parties how the appren- 

o0  tice was to be received and treated.
W allace ’s Est., 218 Pa. 41 (1907).

This case quoting an identical instrum ent says :

“ Thus far it  is an indenture of apprentice-
ship in  the ordinary form. The clause of the 
agreem ent upon w hich the appellan t’s claim  
is based is as follows : ‘A lthough the present 
instrum ent binds the above named child  strict-
ly  as an apprentice, it  is, nevertheless, the true 
intention of the parties of the first p art to40
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place, and of the p arty  of the second part to 
receive, said apprentice as an adopted child, 
to  reside in the fam ily  o f the p arty  of the sec-
ond part, and to be m aintained, clothed, edu-
cated and treated as fa r  as practicable, w ith 
like care and kindness as if  he were in  fact the 
child of the said p arty  of the second p a rt!”

“ I f  the fu llest meaning of which this clause 10  
is  susceptible consistent w ith the before clear-
ly expressed intention of the parties be given 
it , it  refers only to the treatm ent of the ap-
prentice during the term of apprenticeship.
H e is to be received as an adopted child would 
be received, to reside in  the master’ s fam ily  
and to be m aintained and treated with like  
care and kindness as if  he were in fact the 
child  of the party of the second part. The re-
lation established was to end when the appren- 20 
tice became of age. There is not the slightest 
suggestion of an intention to confer upon him  
any right of inheritance.”

The Courts below have correctly  found “ the in -
denture did nothing more than  create an appren-
ticeship  and it  seems to me that this w as its plain  
object” (page 77, line 20). Opinion Connolly, J.

“ The language relatin g to adoption sim ply 
characterizes the sentim ent of the relation  there- 30 
by created.” Opinion Baekes V. O., page 81, case.v

A g ain  the term s are clear “ Mr. Jam es W . and 
II. Louise Bow doin have applied to the m anagers 
of said Society to put out and place the said child 
w ith  them by adoption and as an apprentice until 
such child shall arrive at the age of eighteen y ea rs’  
page 59, line 20.

(N ot as appellant has quoted in his brief, “ by 
adoption, [comma] and as an apprentice u n til such 
child  sh all arrive at the age of eighteen years” ). 4 9
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I t  is p lain  th at the-adoption was of a lim it-
ed character and w as so understood by all p ar-
ties^ to the contract.”  Opinion Connolly J., 
page 75 Case.

“ The indenture by which the appellant w as 
hound to the deceased and her late husband in 
1866 by the Am erican Fem ale G uardian So- 

10  c ie ty  w as for a term  of years only and expired 
by its  own lim itation .” Opinion B aekes V. O., 
page 81 case.

“A ssum ing th at the Society has authority to  
gran t adoption it  is p lain  to be seen th a t the 
Society did not execute the pow er.” Opinion 
Baekes V ice O rdinary, page 81 case.

B y  the w idest possible interpretation of the plain  
term s of this instrum ent it  could be considered as 

20 a contra ct of adoption for a  term  only, as the Court 
below w ell says, Connolly, J., page 77:

“ The word adopted was sometimes used be-
fore the passage of the statutes providing for 
adoptions when a lim ited adoption w as in -
tended and sometimes used w ith  the .view of 
creatin g the status of parent and child.”

“ This indenture under which C h arity  A n n  
Johnson (Mrs. B iggs) came into the house- 

30 hold of the Bow doins, shows the adoption w as 
of lim ited character. I t  has the printed word 
‘adoption’ at the top of the first page, but i f  
the indenture did nothing more than create an 
apprenticeship, and it  seems to me th at this 
was its p lain  object, then the w ord w as used 
in the sense th at I  attrib ute to it  and not the 
sense th at it  now bears under the statute. The 
object sought by Mrs. B iggs is to  give the sta t-
u tory m eaning to  a  w ord which was, loosely 
em ployed before the enactm ent of the Statutes40
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of N ew  Y o rk  and N ew  Jersey providing for 
adoptions.”

See also

Crum ley vs. W orden, 201 111., 105;
R iley  vs. M cK inney, 149 N. W ., quoted 

S upr a , 603. _

Nowhere in the instrum ent is there any in tim a-
tion th at the term  of the relationship is to he con-
tinued thereafter “ and shall also give unto said 
apprentice, at the expiration of said  term  of ser-
vice” page 60, line 30. A n d the testim ony of dis-
interested witnesses, to w it: of the executor B en -
jam in C. Mead, pages 40-41, line 30, and Mrs. 
Sarah  M orris, page 46, line 40, supported by the 
docum entary construction which claim an t herself 
a t one time, when her interests w ere not w arped by 
the desire for gain, put upon the instrum ent ( See 
Release E x. D -l) . “ Indenture of A pprenticeship” 
prove conclusively th at the instrum ent was an up* 
prenticeship only and was so considered by deced-
ent, and th at w hatever the relationship  was, it 
ceased at the end of the term.

20

E vans Est., 47 Pa. Super, 196;
W allaces E state  Supra. A
P etrie vs. Vorhees, 3 C. E. Gr., 285; 18 N. ^

J. E., 285.

A n d  as said in the opinion by BaCkes, V . O., 
pages 81-82, case:

“ Furtherm ore, when the adoption act w as 
passed in  1873, the parties were dom iciled in 
New Jersey, and th eir status as fixed by the 
contract, viz. th at o f m aster and apprentice 
rem ained unaffected by the statu te  of N ew 40
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York. A n d when the amendment of the adop-
tion act w as enacted in 1887, adding the right 
of inheritance, the relation between the appel-
lant and the deceased had long since been dis-
solved by expiration of time. E ach had fu lly  
perform ed the term s of the indenture and after 
the appellant had acknowledged in w ritin g  her 

10  satisfaction, called  a  release, she w ent her 
w ay.”

The above ru lin g  and determ ination by the 
Courts below is in  fu ll accord w ith  cqmmon sense 
and the true intention of the parties, and is fu lly  
supported by authority 18 N. J. Eq., 285, W allaces 
E st., 218 Pa. St., 39 and should be sustained by this 
court.

The title  of the instrum ent can not avail appel- 
20 lant.

“ Stress is la id  by appellant upon the fact 
th at the con tract in question w as denominated 
in  its caption 'A rticles of A doption.’ W e 
see no relief for appellant along this line.”

R iley  vs. M cK inney, 149 N. W ., 603.

In this period of statu tory  adoption we are un- 
30  used to the term  adoption as im porting any lim ited 

or inform al relationship but at the tim e this in -
strum ent w as executed it  w as not uncommon. 
E vans E st., 47 Pa. Super 196 M ayne vs. B aldw in, 
5 N. J. E., 454.

A n d in  N orth C arolina the distinction is made 
to-day A doption m ay be for m inority w ithout in -
heritance or for life  w ith inheritance.

A n d confusion can only arise when we tr y  to 
escape the plain  term s of the instrum ent and en- 

40 deavor to  expand it  to  meet circum stances there-
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after arisin g which could not have been w ith in  the 
contem plation of the parties at the time.

The intention of the parties w as in no w ay  dis-
appointed. They accom plished a ll the parties had 
in  m ind or desired. The subsequently occuring 
facts cannot affect the intention of the parties or 
change the transaction  then entered into by them 
nor can it  ju stify  the im plication of an agreem ent 20 
to do w hat the parties had no intention of doing.

(2) A n d this instrum ent has been interpreted 
strictly  as an apprenticeship both in Pennsylvania 
and New Jersey.

W allaces Est., 218 Pa., 41.
P etrie  vs. Vorhees, 18 N. J. E., 285.

These cases the one a recent decision from  the 
highest court of P ennsylvania  on a sim ilar state of 
facts, in terpretin g this same instrum ent, and the 
other, the contemporaneous expression of N ew 
Jersey law  as to the relationship created, are of 
far  greater auth ority  than any other cases. 
A lthough appellant attem pts to evade the force of 
P etrie  vs. Vorhees, it  is clear that the C ourt con-
strued the instrum ent s tr ictly  as an apprentice-
ship. The apprenticeship thus existin g in N ew  
Jersey w as never changed but term inated accord-
ing to the term s of the indenture.

(3) B y  the release signed by appellant a t the ex-
piration  of her apprenticeship, she refers to the re-
lation  as an apprenticeship and to the indenture 
herein as an “ indenture of apprenticeship” (E x. 
H. P . 65 case).

This is conclusive upon appellant as her own 
testim ony o f the relationship herein and her every 
action is consistent only w ith  apprenticeship.

(4) The testim ony shows clearly  th at decedent 
only looked upon appellant as a “ bound g ir l” Evans

20

40
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E st., 47 Pa. Super 196 (Case, pages 39, 40-41  ̂ a t 
line 30, 42 a t line 10 Test. Benj. C. Mead, page 46, 
line 30, Test. Sarah E. M orris).

A pp ellan t says, Mrs. Bow doin also recognized the 
adoption by frequent visits and reports to the 
Society (B rie f  page 2). Instead the Bow doins re-
ported to the Society about this apprentice accord- 

1 0  ing to  the term s of the instrum ent.

“A n d it  is further understood th at inform a-
tion respecting the w elfare of said apprentice 
w ill be required a t least once a year.”  P age 
62, line 2-7.

Such act only affirms th at this relation was an 
apprenticeship only, and is absolutely inconsistent 
w ith  the theory of relationship of parent and

20 ch ild -
Our charitable societies to-day although re-

quiring reports where children are placed out, do 
not require such reports in cases of adoption.

(5) This indenture was an agreem ent of appren-
ticeship  only, as N ew Jersey had construed it. The 
rule of construction m ust here be applied that de-
cedent by this contract intended to create w hat 
lega lly  she could create to w i t : an apprenticeship 
and the court w ill not hold th at decedent created 

30  a  status then unknown to the law.
I f  an adoption had been intended, it would 

have been easily possible to express such intention 
so that no question could have arisen.

The language of R iley  vs. M cK inney, 149 N. W ., 
604 is appropriate to this case.

The g ia n to r  in this case is a charitable 
society doubtless organized under the provi- 

' si° ns of the statute. I t  carries on a great and 
4 Q humane work. Its  great object is not to secure
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estates for its  wards, but to secure for them 
k in d ly homes and affectionate care during the 
period of their m inority. I f  it  could surrender 
a  child  only to such adopting parties as would 
adopt it  as their own n atu ral Child the extent 
o f its  w ork w ould be greatly  circum scribed.
The num ber of persons who would' confer so 
great a  privilege upon a child thus offered, 20  
w ould presum ably be much less than the num -
ber of those who w ould assume the lessor un-
dertaking. The reason, therefore, for the form  
of this p articu lar contract stands forth  very 
p lain ly, and we ought not to  shut our eyes to 
it  in  an attem pt to brin g it  w ithin  these sec-
tions of the statute above quoted.”

A n d it  undoubtedly w as the purpose of the New 
Y o rk  Fem ale G uardian Society to provide in this gn 
one instrum ent for the highest degree of care and 
affection which it  was possible to confer upon an 
apprentice.

X .

T h e  te r m s  o f th is  w r it t e n  a g r e e -
m e n t c a n n o t b e  e n la r g e d  b y  t e s t i -
m o n y .

The general rule is too w ell settled for comment ^  
and the la test pronouncem ent’s of the New Y ork  
C ourt of A ppeals show th at the rule applies to an 
instrum ent alm ost identical w ith  this.

Brantingham  vs. Huff, 174 N. Y ., CO.

A n d  in M ichigan a sim ilar ru le is applied.

B ow ins vs. English, 138 Mich., 178,
A lb rin g  vs. W ard, 137 Mich., 353. 40
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Or where a sim ilar question as to the term s of the 
adoption arose as in

M iddlew orthy vs. O rdw ay, 191 N. Y ., 404.

Therefore, the testim ony of claim ant “ this paper 
makes you an heir” is  not only inadm issible, but 
unbelievable in view  of the fact th at such right 
even to adopted children was unknown in New 
Y o rk  a t the time. Moreover, as a mere conclu-
sion, it  could have no legal effect w hatever on 
anyone. It  did not and could not add a new agree-
ment to the instrum ent. N ot only because of Mrs. 
Bow doin’s d isability  to make such an agreem ent, 
not only because there could be no possible consid-
eration for such new agreement, but because it  does 
not even purport to m ake any new  agreement.

2 Q A n d testim ony as to the w ill or letter is likew ise 
irrelevan t and incom petent to  change in any w ay 
the term s of this agreement.

No testim ony as to appellan t’s reception and 
treatm ent by decedent or her husband is relevant 
or competent to  change this from a contract to a 
statutory adoption. The p lain  term s of the in stru -
ment provide for the m anner of her treatm ent and 
no act o f kindness by decedent could a lter them. 
A pprentices were often so received and treated.

30 -
W ehle vs. W eissenbach, 60 N. Y ., 387.

Mr. B ow doin ’s w ill cannot ava il to create an 
adoption by him self, much less can it  create an 
adoption by Mrs. Bowdoin.

D orsett vs. Vough, 98 A tl., 248 (N. J. E rr. 
& A ppeals) ;

P h illip s Est., 17  Pa. Super., 103;
Sm ith vs. A llen , supra.
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S till it  is  to be noted th at this w ill w as executed 
in  1870 during the term  w hile Mr. Bow doin was 
s till  bound by the agreem ent to  receive th is child  
as an apprentice and to  treat her as an adopted 
child, a  tim e when apprentices w ere often referred 
to as adopted children. N or can the use of the ex-
pression “your' old mama”  in  a  carefu lly  pre-
served letter serve to  indicate any change in the 
contract either as to the nature or term  of the 
relationship.

A re the relatives of Mrs. Bow doin to be deprived 
of their rights to th is estate because of her kindness 
to this appellant apprentice, or because of Mr. 
B ow doin’s generosity, though she was not bound 
by the term s of this agreem ent and the agreem ent 
did not give appellant any right to inheritance.

10

X I .

Of a ll  c a s e s  in t e r p r e t in g 1 th is  o r  
s im ila r  in s tr u m e n ts  th e r e  is  o n ly  o n e  
in s ta n c e  in  w h ic h  th e  r i g h t  o f in -
h e r it a n c e  h a s  b e e n  g i v e n  a n d  t h a t  
b a s e d  on a  s a v i n g  c la u s e  in  th e  p r o -
v is io n s  o f a  l a t e r  s t a t u t e  a n d  a m e n d -
m e n ts  th e r e to , a n d  t h a t  o n e N e w  
Y o r k  c a s e , b e s id e s  b e in g  th e  d e c is io n  
o f a  s in g le  J u d g e , a t  T r ia l  T e rm , h a s  
b e e n  o v e r r u le d  a s  to  th e  te r m  o f  
a g r e e m e n t s  o f th is  c h a r a c t e r  b y  
B r a n t in g h a m  v s . H uff, 174 N. Y ., 60.

For, in the case of Simmons vs. B urrell, relied 
upon by appellant, testim ony was adduced to  show 
th at the relationship continued a fte r  the term  of 
18 years provided in the indenture and this case 
w as quoted in B rantingham  vs. H uff in  which the

20

30

40



C ourt of A ppeals ruled th at such evidence was im-
proper and inadm issible and th at the instrum ent 
itse lf was conclusive as to the fact th at the relation-
ship should continue only u n til the ch ild  was 18 
years o f age.

A gain st the decision of this one Judge at T ria l 
Term  as to  the construction of th is contract there 

20 is to be offset the decision of the Chancellor in 
P etrie  vs. Vorhees of the A u d itor and Judge in the 
Orphans C ourt in  P ennsylvania  and of the five 
A ppellate C ourt Judges Avho heard the appeal in 
the Suprem e C ourt of Pennsylvania, in the W a l-
lace ’s E state  case, and of the tw o Judges below in 
th is case.

A n d  the construction given to a like instrum ent 
in the Courts of N ew  Jersey and Pennsylvania in 
the cases cited, and in this case in the Courts 

20 below, is much more in accordance w ith  common 
sense and the rules of law  as to the construction 
of instruments' and states correctly  the true inten-
tion of the parties.

And, also, i t  should be remembered th at even in 
this one N ew Y o rk  case, a case where it  w as clearly 
evident th at both parties had lived together to the 
tim e of death and so lived in the State  of New 
Y ork, and the death was in the State  of New York, 
and the estate in  the S ta te  of N ew  Y o rk  and the 

30 death a fter the N ew  Y o rk  Statu te of 1873 and 1887, 
the decision is based upon the saving clause in the 
N ew Y o rk  Statu te “ A n  A c t to legalize adoptions” 
1873 and the act of 1887 operative on N ew  Y ork  
citizen®, and this act and saving clause is not con-
tro llin g  on the Courts of N ew  Jersey and its c iti-
zens, p a rticu la rly  when decedent w as never resi-
dent of or dom iciled in N ew  Y o rk  and the estate 
is not w ith in  the jurisd iction  of N ew Y o rk  Courts.

40
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X I I .

I f  a p p e lla n t  h a d  a n y  r i g h t s  u n d e r  
th is  in d e n tu r e  t h e y  w e r e  e f f e c t u a lly  
r e le a s e d .

The release given by appellant when she w as ju st 
under 21 years o f age is conclusive as her own 
testim ony a t the tim e, as to the fact th at she was, 
she so term s herself “ apprentice”  and th at this in-
denture was, in  the words of the release, “ an in -
denture of apprenticeship” on ly; and is effectual 
as a release, for although a release by an in fan t is 
not binding but is voidable, it  is not void but only 
voidable. H orine vs. H orine, 1 1  Mo., 649, and the 
mere fact o f in fan cy is  not sufficient to  avoid. 
W alker vs. F errin , 4 V t., 523. I t  is to be treated 
as an executed con tract of an infant, voidable only 20 
in the sense th at w hile prim a facie valid  and bind-
ing, it  m ay be avoided and hence no ratification  is 
necessary, but repudiation m ust be made to avoid 
its effect.

V id itz  vs. H agan, 2 Ch., 569; 68 L. J. Ch., 
553-^L. T. Rep. N. & , 794; 47 W kly.
Rep., 5 71;

M inock vs. Shortridge, 21 Mich., 304;
W ise vs. Loeb, 15  Pa. Super. Ct., 601; q q

and th at repudiation m ust be w ith in  a reasonable 
tim e after reaching m ajority.

Leacox vs. Griffith, 76 Iowa, 89;
D illon  vs. Burnham , 43 K an., 77.

B u t in th is case i t  does not appear th a t the re-
lease was ever repudiated.
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X I I I .

A p p e lla n t 's  t h e o r y  is  u n te n a b le  fo r  
n o  a d o p tio n  w a s  m a d e  in  N e w  Y o r k ,  
a n d  th e  A c t  o f 1849 w a s  n o t a  s t a t u t e  
o f a d o p tio n .

A lth ough it  is apparent th at both appellant and 
decedent were resident in  N ew  Jersey at and be-
fore the execution of this instrum ent and th at there 
w as no general adoption statute in  existence in 
either New Y o rk  or N ew  Jersey at th at tim e 
enabling decedent to  m ake an adoption, appellant 
contends th at this adoption was made in  New 
Y ork. This m erely confuses the issues, but in 
nowise strengthens appellan t’s case.

On the authority of Sm ith vs. A llen , 32 A. D.,
2 0  quoted on page *5 , th at “ adoption is the act 

of the adopting parents and no act of the Society 
can avail to 5 create an adoption” by decedent, we 
see th at N ew  Y o rk  itse lf repudiates the theory th at 
th is adoption w as made by the society or in  New. *
York. W hose act was the act of adoption, if  any?
The act of the adopting parents1! W here w as that 
act done? R ahw ay, New Jersey, acknowdedged 
June 20, 1867.

The contention th at the private act of 1849 in- 
30  corporating a  society, is an adoption statute g iv-

ing powers to  citizens of every state to create a 
status unknown to  the common law, especially 
where th at power if  given is only given bv im p li-
cation hardly m erits the detailed argum ents here 
opposed to it  which a r e :

(1)  The general principle th at a statute does not 
change the common law  beyond w hat is expressed 
or follow s by unm istakable im plication. Chic. & K.
Rv. vs. Luddington, 175 Ind.,
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H ere there w as neither expression nor im plica-
tion but only a m ention of a sim ple contractual 
relationship long w ell known.

(2) A  statute w ill not 'be construed to have any 
extra  territoria l effect if  subject to  any other 
ration al construction.

36 Oyc., page 1112 , cases quoted.

(3) The sta tu te  itse lf is a  special statute incor-
porating a society and contains nothing as to adop-
tion but the naked word “ adoption” used once. No 
method for effecting an adoption is mentioned, no 
process for safeguarding the entrance into such a 
relationship, no m anner in which the fiat of the 
state, the essential of statutory adoption shall be 
given or th at it be given at all. ¡No m anner in 
w hich an individual m ay apply to the state for its 20  
necessary approval. No definition of the rights or 
duties o f the respective parties nor any definition
of the relationship itself.

I t  is clear that the N ew  Y o rk  Statute contem-
plated a t m ost nothing more than the sim ple con-
tra ct form  of adoption long welli known and that 
only since 1877 in N ew  Jersey or 1887 in  N ew 
Y o rk  has any question arisen due solely to later 
enactm ents which the law  o f 1849 never contem -
plated. 30

The term s of the alleged law  itse lf gives power 
to no one, but the society, and aside from  an 
enabling statute, it is  not w ithin  the power of an y-
one to create the status of parent and ch ild  by 
adoption. Therefore in this case, the law s of N ew 
Y o rk  are m aterial only as determ ining the power 
of the society thus to place the child  and its au -
th o rity  to consent to p lacing the child ju st as m any 
N ew Y o rk  Societies are now placing children in 
this S tate  by adoption to which they consent. 40
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(4) The decision and later statutes of N ew Y o rk  
relied  upon by appellant recognized th at at most 
the Am erican Fem ale G uardian Society could en-
ter into contracts o f adoption and th at an adoption 
entered in to  by them w ould not create the legal 
relation  and status of parent and child, so in 1873 
N ew  Y o rk  passed an A c t  entitled an “ A ct to legal- 

10  ize adoptions,” which contained a saving clause 
providing th at “ N othing herein contained shall pre-
vent proof of the adoption of any child heretofore 
made, according to any method practiced in this 
State, from  being received in  evidence, nor such 
adoption from  having the effect of an .adoption 
hereunder.” This w as a saving clause and not de-
claratory. In  Re Thorne, 155 N. Y ., 143).

I f  such methods were com plete adoptions creat-
ing the status of parent and child, w h at was there 

20 to legalize. A t  foot of page 407 Simmons vs. B u r -
rell, 8 Misc., the Judge in th a t case said “ In my 
mind no doubt rem ains th at the intention o f the 
legislature w as to  legalize these form er adoptions 
and place them on a level w ith  the adoptions that 
should thereafter occur and not subject the parties 
to a  newr adoption under th a t statute in order to 
confer upon them the rights which it  granted.”  
B u t  this act could have no effect on decedent not 
a  citizen or resident or dom iciled in New Y o rk  

30 but alw ays dom iciled in New Jersey.
The only right granted by this statute which w as 

not granted by contracts of adoption was that the 
parties should thenceforth sustain  tow ard each 
other the legal relation  of parent and child (so 
th at such children could thereafter take under the 
designation “ch ild ” in a w ill)  and as the adoption 
was legalized in this respect only, it is apparent 
th at such relation did not exist before.

40
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(5) In any event in the absence of a declaration 
to that effect in  the w,o-rds of the statute itself, the 
act of 1849 even if  an adoption statute could not 
create the status of parent and child  for as before 
said “ an adopted child  does not stand on the fu ll 
footing of an actual child  even as to  h is legal right 
he has only such righ t as the statute clearly  gives 
him .”  1 0

M organ vs. Keel, 213 Pa., 81-89.

T he A c t o f 1849 gave no rights w hatever and  
could  n ot therefor create a statu s then unknoAvn to  
law .

Moreover an adopted child  in  the S tate  of 
New Y o rk  had no righ t of inheritance until the A c t 
of 1887. A n d as is  said in Ross vs. Ross, 129 Mass., 
page 243 quoting 2 A u stin  on Jurisprudence 3rd 
Edition, pages 706-709^712-974 “ according to  one o f 20 
the m ost learned and thoughtful w riters on ju ris -
prudence of our time, it  is the rights, duties and 
capacities aris in g  from  the event which creates a 
particu lar status, that constitutes the status itse lf 
and affords the best definition of it .”

Inasm uch as no righ t of inheritance w as given 
before 1887, to adopted children, unless in specific 
term s o f a contract, the legal status of parent and 
child w as not created until the d irect statu tory  
declaration to th a t effect in  1873, but an adopted 30 
child  stood in the position of an illegitim ate child, 
since both were denied the right of inheritance from 
those who m ight stand in the relation  of parents 
to them.

B u t in the case at bar even had the Society  had 
the righ t to make an agreem ent of adoption, it is 
clear that it  did not do so and that the instrum ent 
herein if  considered as an adoption at all was for a 
lim ited term only, and gave no right of inheritance.
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See opinion by Backes V . O., page 81, 
line 20.

X I V .

I n  a n y  e v e n t, th e  N e w  Y o r k  A c t  of 
1873 a n d  th e  a m e n d m e n t o f 1887 c o u ld  

20 h a v e  no e ffe c t  u p o n  d e c e d e n t, c o n -
tin u o u s ly  r e s id e n t  a n d  d o m ic ile d  in  
N e w  J e r s e y ,  o r  u p o n  h e r  e s ta te .

N either of the statutes could have any effect 
w hatever on decedent, she being and having been 
alw ays dom iciled in N ew Jersey and never having 
come under the jurisd iction  of the N ew  Y o rk  
Statutes. N or on claim ant for the dom icile o f an 

. apprentice im m ediately became th at of the M aster.
2 q  The opinions of B ackes Y . O., page 81 and Con-

nolly J. page 78 in this are correct.

W aldaborough vs. Friendship, 87 Me., 211.
W ashburn vs. W hite, 140 Mass., 568.

“ The personal status of each individual is 
governed by the law  of actual dom icile.”

P etrie  vs. Yorhees, 18 E., 285.

O0
The case of Simmons vs. B u rrell is< not auth ority  

for the case at bar, the parties in th at case living- 
in N ew  Y o rk  and subject to  N ew  Y o rk  Statutes. 
W hile in this case the parties lived at a ll tim es in 
N ew  Jersey and not subject to N ew Y o rk  Statutes, 
and there being no sim ilar statute and saving clause 
in any adoption act of N ew  Jersey.

M oreover the law  of 1887 conferring the righ t of 
inheritance upon adopted children has been held by 
the N ew  Y o rk  decisions to  be read as the law  o f
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distribution of the State of New Y ork, and th at “no 
righ t of inheritance before the death of an intestate 
arises from any relations existin g between him and 
another.”

Dodin vs. Dodin, 16 A. D. (N. Y.-), 45.

Therefore tliese law s do not affect individuals 
until the death of a party, resident of, or leaving 
an estáte in the State of N ew Y ork, and ap ply to 
the State of N ew  Y o rk  only, d irecting to  w hat p ar-
ticu lar individual the State  shall distribute the 
property which by intestacy comes into its  hands. 
M atter of Moore, 90 Hun, 166.

Therefore, they can effect only persons or estates 
w ithin the ju risd iction  of th at State  and who are 
to take by their laws.

10

X V . 20
A s  a d o p tio n  w a s  u n k n o w n  in  N e w  

J e r s e y ,  e v e n  if  t h e r e  h a d  b e e n  a  
s t a t u t e  o f a d o p tio n  in  N e w  Y o r k , it  
c o u ld  h a v e  h a d  no e ffe c t  on d e c e d e n t,  
c o n tin u o u s ly  r e s id e n t  of, c it iz e n  of, 
a n d  d o m ic ile d  in  N e w  J e r s e y .  F o r, 
a s  s a id  in  W h a r to n  on C o n flict of 
L a w s , 3d Ed., a t  p a g e  564, u n d e r  th e  
h e a d  o f A d o p tio n ,

“ Each state however, has its special legislation  
as to  civil status, and dom icil therefore m ust de-
term ine w h at particu lar legislation  is to apply.” 
A nd further

• “ So fa r  as concerns the change of status, the 
act must be one which the dom iciliary law  of both 
parties approves” and note same page says,

‘The true view  is th at the act should be au -
thorized by the personal law  of both parties.”
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“One S tate  cannot impose such a  status as this on 
the dom iciled subject: of another state.”  A nd again 
s a y s :

“ B oth  the adopter and the adopted must be per-
sonally subject to the law s of the State by whom 
the adoption is enacted.”

Some confusion of ideas m ay be avoided, if  we 
10  w ill place ourselves back in  1866-1867. I t  is of 

th at date th is paper is to  be construed, and as of 
th at date, the effect o f it  is to  be determined. A nd 
no statu te  of adoption then existin g  in N ew  Jersey, 
the state of which decedent w as a citizen, resident 
and dom iciled, the paper w as absolutely invalid  
on her p art as an act of adoption under Statutes, 
as there was no statute applicable to her a resident 
of New Jersey.

Therefore the cases on C om ity quoted by Coun- 
20 sel for appellant have no bearing on the case at 

bar. They are all cases where the child and the 
adopting parents were residents in the state where 
the adoption w as m ade and thereafter moved to 
another state hnd there w as in both States a s ta t-
ute of adoption.

The special questions arisin g in this case did not 
at a ll arise in these cases quoted.

In  a n y  e v e n t, N e w  J e r s e y  is f r e e  to  
d e c id e  w lio  s h a ll t a k e  th is  e s ta te ,  
a n d  th e  p r in c ip le  of c o m ity  a n d  th e  
c o n s titu tio n a l p r o v is io n s  (U. S. C on-
s titu tio n , A r t ic le  IV , S e c tio n  I)  q u o t-
e d  b y  a p p e lla n t, h a v e  no a p p lic a tio n  
to  th is  c a s e  w h a t e v e r .

40
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989 (A n  adoption case) Decided that the question
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of descent or devolution of property w as a local 
one and th at each state was free to  say who should 
take estates com ing into possession o f such state 
upon the death of an individual. See also M atter 
o f Moore, 90 H un. _(N. Y .) ,  166.

N O C A S E  H A S  E V E R  R E C O G N IZ E D  F O R -
E IG N  A D O P T IO N S . N O R  R IG H T  O F  IN H E R - j q  
I'TANJCE T H E R E  U N D P E R , E X C E P T  W H E R E  
T H E  A D O P T IO N  W A S  M A D E  U N D E R  A  G E N -
E R A L  STATID TE A N D  W H E R E  B O T H  T H E  
A D O P T E D  P A R E N T S  A N D  C H IL D  W E R E  
R E S ID E N T S  W IT H IN  T H E  S T A T E  W H E R E  
T H E  A D O P T IO N  W A S  M A D E  A T  T H E  T IM E  
O F T H E  A D O P T IO N , A N D  A L L  T H E  C A S E S  
Q U O T E D  B Y  A P P E L L A N T  A R E  O F  T H IS  N A -
T U R E , B U T  T H E  C A S E  A T  B A R  IS  N O T 
S U C H  A  C A S E . 20

A pp ellan t cites Ross vs. Ross in behalf of claim -
an t on page 23 A p p ellan t’s brief. •

B y  this very quotation appellan t’s case falls.
T hey quote, “ A n  adopted child  w ith  the consent 
of its father and the sanction of a ju d icia l decree.”

In  the case a t bar, there was no sanction 
of a ju d icia l decree.

C ontinuing: In  another State where the parties 
were dom iciled at the tim e.”  3 Q

In the case, at bar, the parties were not dom iciled 
in New Y o rk  at the time.

“ Under a statute by w hich a child so adopt-
ed has the righ ts of inheritance as legitim ate 
offspring in  the estate of the adopting fath er.”

In the case a t  bar not only w as there no adop-
tion under such a statute, but there w as no such 
statute in existence a t the tim e o f this alleged 
adoption.

40
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“ Is entitled after the adopting father and adopt-
ed child  have removed their dom icile into this com-
m onw ealth,”  showing th at the adopted fath er’s 
dom icile in  the Ross case w as in  the State by whose 
law s the adoption w as made, but th a t is not so in 

v th is case.
C ontinuing “ To inherit here the real estate of 

20 such fath er as against the co llateral heirs although 
his w ife  has given no form al consent to the adop-
tion ,”  as is required under the statutes of adoption 
of this com m onwealth.”  So there w as an adoption 
statue as w ell in  M assachusetts under w hich the 
adoption m ight have been made a t  the tim e it w as 
made, but in  this case, there w as no statu te  o f 
adoption in  N ew  Jersey at the tim e o f this alleged 
adoption.

The rule in  the Ross vs. Ross case is in no w ise 

20 met in this case.
I t  w ould be to say the least a novel application  

of the principle of com ity to  hold th a t N ew  Y o rk  
(when a ll the parties involved are w ithout its ju r-
isdiction and are dom iciled elsewhere) can pass 
law s governing the distribution of estates in New 
Jersey.

The case of Rosekrans vs. Rosekrans, 163 App. 
D iv., page 730, quoted by appellant has no ap pli-
cation to the case at bar and is dependant en tirely 

30 upon a different state of facts. I t  is not denied 
th at if  this ch ild  has been adopted in N ew  Jersey 
under the adoption law s of th is State th a t the law s 
of inheritance in effect a t the tim e o f the death of 
decedent w ould govern the distribution of dece-
dent’s estate and th at is a ll th a t the R osekrans 
case holds.

N ew  Jersey is alw ays free to decide Avhat h er 
law s of distribution are and to whom th ey apply.
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In  co n stru in g* c o n tr a c t s  in  d e r r o -  
g a t io n  o f co m m o n  la w  a n d  in  e ffo r ts  
to  c h a n g e  th e  n a t u r a l  c o u r s e  o f  
d e s c e n t, i g n o r i n g  th e  m e r it  on a c -
c o u n t o f blood, a ll  q u e s tio n s  sh o u ld  b e  
d e te r m in e d  in  f a v o r  o f th e  n a t u r a l  0̂ 
o b je c ts  of o n e 's  b o u n ty .

E x  P arte  C lark, 87 Cal., 638-641.
In  re C arroll, 219 Pa,, 440.
Sarazin  vs. Union R. Co., 153 Mo., 479.

The ju st and most modern ru le seems to be th at 
while a liberal construction should be given for > 
the benefit of the in fan t so fa r  as providing a home 
and home influences are concerned, as to  rights of 
inheritance a  s tr ic t  construction should be en- 20 
forced so th at such relationship shall not be used 
by the object of one’s bounty to usurp the place of 
blood relations and oust them from  th eir n atural 
rights as such.

X V I I I .

N o  r i g h t  o f in h e r it a n c e  h a s  e v e r  
b e e n  g i v e n  u n d e r  l ik e  o r  s im ila r  c ir -
c u m s ta n c e s  o r  u p o n  s im ila r  th e o r ie s  ^  
a n d  sh o u ld  b e  d e n ie d  in  th is  c a s e .

This is a claim  again st the rights of blood rela-
tives, brothers and sisters and their children, of the 
intestate, under the statutes respecting distribution 
in the S tate  of N ew  Jersey.

I t  is a claim  to inherit and to take distribution 
of in testate’s estate, by virtue of an alleged paper 
executed in N ew  Jersey w ith  a N ew  Y o rk  Society 
in 1867 by a m arried wom an liv in g in N ew  Jersey 4Ó
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a t tlie time and ever since, such m arried woman 
then being under a  d isability  to m ake adoptions, 
or even contracts of this nature a t a tim e when 
there w as no recognition under the common law  
of adoption and when New Jersey was subject to 
the common law , and before N ew Jersey had any 
statute respecting adoptions, and th is claim  is 

JO sought to be, established by v irtu e  of some statutes 
passed in the State  of New Y o rk  m any years after 
the execution of the alleged paper and when a ll 
parties were beyond the jurisd iction  of the S tate  
of New Y o rk  and dom iciled in and under the ju ris-
diction of the State  of New Jersey, w hich has a l-
ready interpreted a sim ilar instrum ent as an ap-
prenticeship only.

I t  is an attem pt to have this Court decide th at 
an instrum ent w hich c learly  w as an indenture of 

20 apprenticeship u n til the child w as eighteen years 
of age coupled w ith  an agreem ent to receive and 
treat such apprentice w ith  like care and kindness 
as far its practicable as if  she were their child, did 
som ething far from  its plain  declarations, its p lain  
intent and purpose, and the plain  intent and p u r-
pose of the parties.

B y  w hat process o f reasoning or principle o f  
la w  can it be , held  th at w hen M rs. B ow d oin  Avas 
dom iciled  elseAvhere, N ew  Y o rk  could by the Iu a v s  

30 of 1873 and 1887 gran t to c la im a n t a gain st M rs, 
BoAvdoin and her estate any rights.

W i l l  the C ourts o f N ew  Jersey w hen M rs. B o w - 
doin w as a resident of the S tate  of N ew  Jersey, a 
fem e covert under d isability  to  m ake any contract  
of, or statu tory , adoption disregard the p lain  term s  
o f the indenture in  th is  case and the release o f  
the cla im an t and the sim p le principles of the law , 
and look Avith favor upon the effort o f this appren-
ticed child  noAV a resident of Illin o is  to take, by  

40  NeAV Y o rk  lavrs passed Avhen a ll the parties claim ed
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to be bound thereby lived in N ew  Jersey, from  
iieedy relatives of decedent property which by 
every principle of nature, law  and justice should 
be theirs.

It  is therefore respectfu lly  subm itted

1. T hat C h arity  A nn Johnson by the indenture 
E xh ib it F . was not legally  adopted but became at 
most only an apprentice.

2. T hat not having been leg a lly  adopted there-
by, no act of the parties nor statutes passed there-
a fter ever changed her status.

3. That the N ew  Y ork Statutes of 1873 and 1887 
could have no effect w hatever on these parties not 
dom iciled in N ew  Y o rk  but dom iciled in New 
J  ersey.

4. T hat the right to inherit is controlled by the 20 
law  in force in N ew  Jersey a t  the tim e o f Mrs. Bow- 
doins decease and claim ant cannot bring herself 
w ith in  the provisions of this law.

5. That H annah L. Bow doin having died intes-
tate as to her residuary estate, i t  should be d istrib -
ute,! to her blood relatives according to the decree 
of distribution herein, and th at for a ll of these 
reasons.

T h e  d e c r e e  o f th e  P r e r o g a t i v e  30 
C o u rt h e r e in  sh o u ld  h e affirm ed .

A D O L P H  U L B R IC II, 
W IL L IA M  C. W E B B , 
C H A R L E S  F . E D S A L L , 

Proctors for Respondents.
Ch a r l e s * F. E d s a l l , 

of Counsel.
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New Jersey Court o f Errors 
and Appeals

In  the M atter 
o f

The E sta te  o f H annah L . B o w  
doin.

b r i e f  o f  a p p e l l a n t

S ta te m e n t  o f F a c t s

1. C h a rity  A n n  Johnson, a  child under two 
years o f age, w as surrendered b y  her m other, (her 
_ather being dead), to the care o f the A m erican

G uardian  S o cie ty  o f N ew  Y o rk , J a n u a ry  
17, 1866. (See E x h ib it A .)

2. T h is  surrender w as m ade under au th o rity  o f 
ch apter 244 o f the L a w s o f N ew  Y o rk  o f 1849 as 
am ended b y  ch apter 510 o f the L a w s o f 1860. The 
p a rticu la r  sections o f the A c t  o f 1849 re la tin g  to 
su rren d er and adoption are  6 and 8. E x h ib it B . The 
A c t  o f 1849 w as am ended b y  the A c t  o f 1860 b y  
abolish ing the office o f G overn or o f the A lm shouse 
and appoin tin g a  B o a rd  o f Com m issioners who 
w ere g iven  pow er to select a  presiden t (Sec. 3). 
T h is  board had the sam e pow er as the B o a rd  o f 
A lm shouse Com m issioners abolished b y the A c t 
(Sec. 5 and Sec. 24). E x h ib it C.

'On A p p ea l 
from  P re ro g -
a tiv e  Court.
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3. U nder a u th o rity  of these statutes C h a rity  
A n n  Johnson w as le g a lly  adopted b y  Janies W . 
B ow doin  and H annah L o u isa  B ow doin  on June 

30,1866. •

4. Jam es W . B ow doin  died in 1894 and b y  his 
w ill he recognized the child as his le g a lly  adopted 
daughter. E x h ib it K .

5. The p ap er of adoption le ft  w ith  the society 
rem ained in th eir possession until produced in the 
h earin g  in the O rp h an s’ C o u rt (E x h ib it F ) .  The 
one given  to the B ow doins w as retained b y  them 
and a fte r  M rs. B o w d o in ’s death w as found b y  her 
executor am ong her p ap ers and w as produced b y 
him  at the h earin g  (E x h ib it G ). I t  is identical 
w ith  E x h ib it F  except the execution.

6. T he child w as brou gh t from  N ew  Y o r k  to 
R a h w a y  b y  M rs. B ow doin  who sa id  th a t she w as 
C h a rity  A n n  Johnson and w as ever a fte rw ard s 
recognized as the adopted child of the B ow doins. 
(See testim ony o f M iss Colem an, p. 12 and testi-
m ony of M rs. B ig g s  re la tiv e  to the v is it  to the so-
ciety, w herein  M rs. B ow doin  said, re fe rr in g  to the 
letters  o f adoption which she had, speaking to M rs. 
B ig g s  who w as then known as H attie  L . Bow doin, 
“ T h is  m akes yo u  an h e ir ”  (p. 5 ,1. 26, p. 10).

7. M rs, B ow doin  also recognized the adoption 
b y  frequent v is its  and rep o rts to the -society. (See 
record book, a copy o f the entries being read  into 
the record, pp. 30, 44 & 45.)

(N ew  Y o rk  Statu tes.)

8. S ta tu te  o f 1849, C h ap ter 244, p a rticu la rly  Sec-
tions 6 and 8. E x h ib it B .

9. S ta tu te  o f 1860, C h ap ter 510, p a rtic u la r ly  Sec-
tions 3, 5 and 24. E x h ib it C.
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10. S ta tu te  o f 1873, C h ap ter 830, p a rticu la rly  
Section 13. E x h ib it D.

11. S ta tu te  o f 1887, C h ap ter 703. T h is A c t g iv es  
the righ t o f inheritance. E x h ib it E .

12. H annah L . B ow doin  at the tim e o f her death 
w as a  resident o f the C oun ty of U nion and her w ill 
w as d uly adm itted to  probate b y  the su rrogate  of 
this county. E x h ib it 1. T he w ill m ade no d isp osi-
tion of the res id u a ry  estate. H er husband Jam es 
W . Bow doin, died in  1894. T h ey  had no children 
of their own b u t adopted the child nam ed C h a rity  
A nn Johnson, who a fte rw a rd s m arried  F o ste r  H. 
B ig g s , and who now  claim s the res id u ary  estate b y  
force o f adoption.

13. I t  ap pears from  the records o f the A m erican  
Fem ale G uardian  S o ciety  and H om e fo r  the 
F rien d less (incorporated o rig in a lly  under the 
nam e of The A m erican  F em ale G uardian  Society) 
that C h a rity  A n n  Johnson, a  child under two y e a rs  
o f age, w as du ly surrendered to the care and m an-
agem ent o f the society b y  her m other, H annah 0 . 
Johnson, on J a n u a ry  17, 1866 (case, p. 31). The 
surrender is  evidenced b y  the form al instrum ent 
contained in the “ Su rren d er B o o k ”  o f said  society 
duly signed b y  th e m other, w ith  tw o subscribing 
w itnesses, and w ith  the consent o f John T . H o ff-
man, then the M ayo r o f the C ity  of N ew  Y o rk , en-
dorsed thereon. E x h ib it A . T he S u rren d er B ook 
shows th at the ch ild ’s fa th e r w as killed  in  the 
C iv il W a r  o f 1864, th a t is, p rio r to the surrender 
of the child b y  its  m other. I t  fu rth e r ap pears that 
the child w as adopted b y  Jam es W . B ow doin  and
H. L o u isa  Bow doin, h is w ife , o f K ah w ay, N ew  J e r -
sey, b y  an indenture dated Jun e 30th, 1866, m ade 
by and betw een the A m erican  F em ale G uardian  
Society, as p a rty  o f the first p a rt and said  Jam es
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W . and H . L ou isa  Bow doin, as p arties  of the sec-
ond p art. T h is  indenture w as executed in two 
p arts. T he copy executed b y  the B ow doins w as 
d elivered  to the society and rem ained in its  p os-
session am ong its  records until produced at h ear-
in g  as E x h ib it F . T he counter p art, executed by 
the society and delivered  to the B ow doins, w as 
found b y  M rs. B o w d o in ’s executor am ong her 
papers, a fte r  h er death, and w as produced b y  him 
a t the hearin g, E x h ib it Gr.

14. W h ile  the society w as a  N ew  Y o rk  corpora-
tion and the child w as le g a lly  su rren d ered  to it in 
N ew  Y o rk , the B ow doins resided a t th at tim e and 
continuously th ere a fte r until th eir death  in R ah -
w ay, N ew  J erse y , w here the child lived  w ith  thorn, 
a fte r  the adoption and u n til her m arriage. She 
now resides w ith  her husband in  Illinois.

15. F ro m  the tim e o f the adoption the child w as 
a lw ays considered as th eir d au gh ter b y  the B o w -
doins and w as known b y  th eir nam e (M iss Cole-
man, p. 14 and M rs. B ig g s , pp. 3-4). M r. B o w -
d o in ’s w ill w a s p roved  in  the office o f the S u rro -
gate  o f U nion C ounty, B ook M, p age 531. H is 
w ill m akes provision  fo r  “ M y adopted d a u g h ter.’ ’ 
E x h ib it K .

16. She w as bap tised  and g iven  the fa m ily  
nam e (C ase, pp. 3-4).
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P O IN T S

I

The above fa cts  bein g established, under 
au th o rity  o f the N ew  Y o rk  statu tes and the  
cases cited in  the attach ed  brief, the r ig h t of 
inheritance to the residuary estate by H ar-
riet L. B iggs, who was C h arity  A n n  Johnson, 
is clearly  established.

C h a rity  A n n  Johnson w as le g a lly  adopted b y  
Jam es W . B ow doin  and his w ife , H annah L . Bow - 
doin, in  str ict com pliance w ith  the law  o f N ew  
Y ork, w here the child had acquired a  dom icil by. 
reason o f the surrender b y  its  m other to  the so-
ciety.

The A m erican  F em ale G uard ian  S o cie ty  w as in -
corporated b y  C h ap ter 244 o f the L a w s o f 1849, 
of the S ta te  o f N ew  Y o rk , entitled, “ A n  A c t  to In -
corporate the A m erican  F em ale  G uardian  S o -
c ie ty ,”  passed  A p r il  6th, 1849. E x h ib it B . S e c-
tion 6 o f the A c t reads as fo llo w s :

“ Sec. 6. In  all cases w here a  child shall 
have been surrendered b y  its  n atu ra l or 
other legal g liard ian s to  the care and m an-
agem ent o f the society  b y  an y  instrum ent 
o r  declaration  in w ritin g , it  shall be la w fu l 
fo r  the said  B o a rd  o f M an agers at th eir 
d iscretion  to p lace such child, b y  adoption, 
or a t serv ice  in  some suitable em ploym ent, 
and w ith  some p ro p er person or persons, 
conform able to the la w s o f th is state in re-
g a rd  to  the b inding out o f in d igen t ch ild re n ,. 
provid ed  that in  a ll such cases the term s o f 
the indenture shall be approved  b y  the G ov-
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ernor o f the A lm shouse, or b y  the su rro-
gate  o f the c ity  and county, which ap p ro val 
shall be signified in  such indenture b y  the 
•signature of such govern or or su rro g ate ; 
but in ev ery  such case the requisite p ro v is-
ions shall be inserted  in  the indenture or 
con tract o f binding to secure the child so 
bound such treatm ent, education, or in stru -
m ent as shall be suitable and u sefu l to its  
situation  and circum stance's in life . ’ ’

In  Section  8 it  is provid ed  th at in  case o f the 
death of a  fa th e r  the m other shall be deem ed the 
legal gu ard ian  of her children fo r  the purpose of 
m aking a surrender as provid ed  in  Section  6 and 
that a  surrend er fo r  the purposes and w ith in  the 
tru e intent and m eaning of the 6th section, but th at 
no surrender b y  the m other as provid ed  in this 
section shall be va lid  w ithout the consent o f  the 
m ayor o f the c ity  or su rro g ate  o f  the C ity  or 
C oun ty o f N ew  Y o rk , or a  G overnor o f the A lm s-
house. T h is  w a s  am ended b y  A c t  o f 1860. The 
only sections b earin g  on the question b efo re  the 
C ourt a re  3-5-24. T he act m erely  changes the 
board of control.

T he surrender o f the child b y  the m other, as 
su rv iv in g  parent, w ith  the consent o f the m ayor, 
conform ed p recise ly  to the requirem ents of S ec-
tion 8 of the A c t  o f 1849. T h ere can be no ques-
tion as to the re g u la rity  and le g a lity  o f th e sur-
render, and the society accord in gly  had the righ t 
to p lace the child  b y  adoption or a t service under 
Section  6 o f the A c t o f Incorporation. T he inden-
ture also s tr ic tly  fo llow s the requirem ents o f Sec-
tion 6 as Am ended b y  A c t  of 1860. T he section 
does not prescribe the p recise form , b u t does con-
tem plate an indenture and p rovid es fo r  the ap-
p roval o f its  term s b y  one o f the officers nam ed in
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the section, quoted above, as amended. T h is ap -
p roval w as g iven  and is  endorsed upon the inden-
ture.

The indenture has a  tw o fo ld  aspect, b ein g both 
an indenture o f adoption and an indenture to ser-
vice as an ap pren tice w ith  provision s and covenant 
suitable to each. I t  recites the surren d er o f the 
child b y  the m other; th at the B ow doin s h ave ap*- 
plied to  the m an agers o f the society “ to put out 
and p lace said  child w ith  them  by adoption, and as 
an apprentice u ntil such child shall arrive at the 
age o f eighteen y ea rs,”  and sta tin g  th at the so-
ciety  is  actin g  b y  its  board o f m an agers and p u r-
suant to the A c t  o f A p r il  6 ,1849, and w ith  the ap -
p roval o f  the Com m issioners o f the A lm shouse of 
the C ity  and C oun ty o f N ew  Y o rk , proceeds, in the 
w ords o f g ra n t to

11 p u t p lace and bind out the said  C h a rity  
A n n  Johnson as an apprentice, unto th e  
p a rty  o f the second p a r t”

(that is, M r. and M rs. B ow doin)

“ to dw ell w ith  and serve them  from  the 
d a y  o f the date o f these presents until the 
said  ap pren tice shall a tta in  the fu ll age o f 
eighteen years. ’ ’

Then fo llow s a  covenant b y  M r. and M rs. B ow doin  
to p rovid e fo r  the child food, clothing, lodging, etc. 
and in struction  and to g iv e  h er a t the end o f the 
term  o f service a new  bible and ten d ollars in  
m oney w ith  fu rth e r p rovision s fo r  atten din g pub-
lic w orship , etc. T h e instrum ent continues :

“  A lth o u g h  the present instrum ent binds 
the above nam ed child, strictly  as an ap-
prentice, it  is  nevertheless, the true inten-
tion o f the parties o f the first part to place,



and o f the party o f the second part to re-
ceive, said apprentice as an adopted child, 
to reside in the fam ily  o f the party o f the  
second part, and to he m aintained, clothed, 
educated, and treated, as fa r  as practicable, 
w ith like care and kindness as i f  she were 
in  fact the child  o f the party o f the second  
p a rt.”

Then fo llow s a provision  fo r  the cancellation of 
th e indenture and return  o f the child to the society 
w ithin three m onths from  the date o f the inden-
ture in  case the child or the fo ste r  paren ts or the 
society  is  d issatisfied  w ith  the situation  and gives 
notice, but a fte r  the exp iration  o f such th ree 
m onths w ithout any notice o f d issatisfactio n  the 
indenture is  to  be and continue in force. I t  is  fu r -
th er provid ed  th at the indenture shall n ot be con-
sidered  to ren d er the society responsible in  dam -
ages' fo r  any cause w h atever

“ but shall only operate as the fu ll exer-
cise o f the pow ers con ferred  b y  its  ch arter 
fo r  the purposes herein exp ressed . 9 9

The indenture is endorsed “ A d o p tio n ”  and w as 
the only form  o f indenture used b y  the society at 
th at tim e and fo r  m any ye a rs  a fterw ard s. T h e ex-
ecution and d e live ry  o f the instrum ent constituted 
an adoption in the fu ll exercise o f the pow ers con-
fe rre d  b y  the ch arter fo r  th a t purpose and the 
adoption becam e irrevocab le  a fte r  th e  lapse of 
three m onths. T he child accord in gly  im m ediately 
acquired w h atever righ ts could be acquired, at 
th at tim e b y  an adopted child.
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II

There was no general statute relating to 
adoption in New York until the enactment 
of Chapter 830 of the Laws of 1873.

T h e C ourt o f A p p ea ls  o f the S tate  o f N ew  Y o rk  
has said  th at the adoption o f children w a s a  form  
of dom estic relation  unknown to the common law  
of E n glan d  and existed  in this coun try only b y  v ir -
tue o f statute, and re fe rs  to the A c t  in corp oratin g 
the A m erican  F em ale G uardian  S o ciety  as an 
ea rly  instance o f such a statute.

M atter o f T h o m e, 155 N. Y ., 141.
T h e first gen eral law , C h ap ter 830 o f tlfe L aw s 

of 1873, E x h ib it D, is  entitled  “ A n  A c t  to legalize  
the adoption o f m inor children b y  ad u lt p erso n s.”  
T h is A c t did  not g iv e  the r ig h t o f inheritance.

Section  13 o f th is law  p ro v id e s :

“ N othing herein  contained shall preven t 
p ro o f o f the adoption o f an y child, hereto-
fo re  m ade according to any m ethod prac- 
tictd  in th is state, fro m  bein greceived  in 
evidence, nor such adoption from  h avin g  
the effect o f an adoption h ereu n d er; but no 
child shall h erea fte r be adopted except un-
der the p rovision s o f this act, n o r shall an y 
child th a t has been adopted be deprived  
o f the righ ts o f adoption, except upon a 
proceeding fo r  th a t purpo-se, w ith  the like 
•sanction and consent as is  required fo r  an 
act o f adoption un der the eighth  section 
h e re o f; and an y agreem ent and consent in 
resp ect to such adoption, or abrogation  
th ereo f h erea fte r to  be m ade, shall be in 
w ritin g  signed b y  such county ju d ge  o r a
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ju d g e  of the Suprem e C ourt, and the same, 
or a  duplicate, thereof, shall be filed w ith  
the clerk  o f the county and recorded in the 
book o f m iscellaneous records, w herein the 
sam e shall be m ade, and a  copy o f the same, 
certified b y  such clerk  m ay be used in evi-
dence in all legal p ro ce ed in g s; but nothing 
in this act contained in reg ard  to such 
adopted child in h eritin g  from  the persons 
adopting shall a p p ly  to an y devise or tru st 
now  m ade or a lread y  created, nor shall this 
act in  an y m anner change, a lter  or in ter-
fe re  w ith  such w ill, devise, or said  tru st or 
tru sts, and as to  an y such w ill, devise or 
tru st said  adopted child •shall not be deemed 
an h eir so as to a lter  estates, or tru sts  or de-
v ises in w ills  a lrea d y  m ade or tru sts  a l-
rea d y  created. ’ ’

It  w ill be seen from  the fo reg o in g  quotation 
th at an adoption m ade p rio r to the p assage  o f the 
A c t “ according to an y  m ethod p racticed  in this 
state ’ ’ w a s g iven  the effect o f a  leg a l adoption un-
der the A c t  o f 1873.

Ill

Subsequently by Chapter 703 of the Laws 
of 1887 the Act of 1873 was amended so as 
to confer the right of inheritance on chil-
dren adopted before that act was passed.

T he effect o f the am endm ent o f 1887 upon adop-
tions m ade b efo re  its  enactm ent under th e  law  o f 
1873, w as to add to the righ ts con ferred  b y  the A c t 
o f 1873 upon adopted children, the rig h t o f inher-
itance, or rather, the cap acity  to inherit.
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D odin v. Dodin, 16 A p p . D iv., 42, at 
p age 46, affirmed in  162 N. Y ., 635, 
also reported  in 44 N. Y . Supp., 800.

The am endm ent o f 1887 also con ferred  the righ t 
of inheritance, in  the case o f adoptions m ade be-
fore  the enactm ent o f the A c t  o f 1873 from  the 
A m erican  F em ale  G uard ian  S o cie ty  under the 
auth ority  o f its  ch arter (the A c t  o f 1849).

Sim m ons v. B u rre ll, 28 N. Y . Supp., 
625, a t p ages 631-634.

In  the Sim m ons  case the adoption w as m ade in 
1861, from  the A m erican  F em ale G uardian  S o -
ciety. T h is  is the •same society th at gran ted  adop-
tion fo r  C h a rity  A n n  Johnson. In  the opinion, the 
C ourt quotes a t len gth  from  the lan gu age o f the 
indenture o f adoption used in  th at case, w hich was 
of precisely  the same form , combining provision  
for both adoption and apprenticeship, as the in -
denture b y  w hich the B ow doins adopted C h a rity  
Ann Johnson.

A fte r  recitin g  the clause in the indenture r e la t-
in g  to apprenticeship , the C o u rt s a id :

“ I t  also contained th is •significant p ro -
v is io n ; ‘ A lth ou gh  the p resen t instrum ent 
binds the above nam ed child s tr ic tly  as an 
apprentice, it is, nevertheless, the tru e in-
tention o f the p arties  o f the first p a rt to 
place, and o f the p a rty  o f th e  second p art 
to  receive, said  appren tice as an adopted 
child, to reside in  the fa m ily  o f th e p a rty  o f 
th e  second p art, and to be m aintained, 
clothed, educated, and treated , as fa r  as 
p racticable, w ith  like care and kindness as 
i f  she w ere in fa c t  the child o f the p a rty  o f 
the second p art. ’ So the rea l purpose o f the
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instrum ent w as to adopt the child. Thus 
the child w as lifte d  from  the apprentice at 
service to the d ign ity  o f a m em ber o f the 
fam ily , and w hile her servitude continued, 
she w as to have the care, solicitude and p ro -
tection  of a child in the fam ily , and a fte r  the 
servitu d e w as ended a t th e age o f eighteen 
she w as still a  child by adoption and entitled 
to all the p riv ileg e s  of a  child. ’ ’

T he opinion in Sim m ons v. B u rre ll w as ap-
proved  b y  the G eneral T erm  of the Suprem e C ourt 
in Carroll vs. C ollins, 40 N. Y . A p p . D iv., 54, and 
a  ca refu l exam ination o f the N ew  Y o r k  decisions 
fa ils  to show th a t this case has ever been o v er-
ruled, or criticised  in  any w ay.

T h a t children adopted from  the A m erican  F e -
m ale G uardian  S o ciety  p rio r to the A c t o f 1873 re-
ceived the benefit o f the p rovision s o f the A cts  of 
1873 and 1887 is d istin ctly  recognized b y the N ew 
Y o rk  C ourt of A p p e a ls  in M atter o f T horne , 155 
N. Y ., 140 (supra). In  th at case the p etition er 
sought to in terven e upon the p robate of a w ill of 
one Josep h  Thorne, deceased, on the ground that 
she w as his la w fu lly  adopted child and in terested  
in the d istrib ution  o f his estate. In  1863 Joseph 
Thorne and his w ife  had attem pted to adopt her 
when she w as about two y e a rs  old, her fa th e r  h av-
in g died, w ith  the consent o f the m other and the 
Superintendent o f the O utdoor P o o r actin g  in  be-
h a lf o f the Com m issioners o f P u b lic  C h arities  and 
C orrection  o f the C ity  of N ew  Y o rk  b y  w ritten  in-
denture d uly execu ted ; the child becam e a  m em ber 
of the household pursuan t to the agreem ent and the 
fo ste r  paren ts m aintained th at relation  to w ard  her 
up to  the tim e o f their death in  1897. I t  w as claim ed 
that th is form  of adoption w as legalized  b y  Sec-
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tion 13 of the A c t  of 1873 and th at the child w as 
entitled to the benefits o f th a t A c t  and o f the A c t  
of 1887. T he C ourt o f A p p ea ls  refu ses to sustain  
this contention, because the adoption w as a  mere 
private arrangem ent, not authorized b y  an y spec-
ial o r  gen eral statute, and held that the only p er-
m issible construction o f the A c t o f 1873 (Section  
13 above quoted) w as th at th a t clause referred , 
not to all p riv ate  agreem ents, but to those form s o f 
adoption theretofore existing by virtue o f special 
statutory enactm ents, contained in the charters o f 
charitable societies that received destitute and 
hom eless children and whose officers were perm it-
ted to execute agreem ents o f adoption on their be-
half w ith suitable persons w illing to assum e the 
obligations o f parents, the Court rem arking:

“ T h is  is  illustrated  by the A c t  to incor-
porate the A m erican F em ale Guardian S o -
ciety, a w ell known charitable in stitu tion  in  
the C ity  o f New  Y o rk, (C h. 244 Law s o f  
184:9)/’

and the opinion refers particularly to S ection  6 
of that A ct. T h is is the sam e society th at gran ted  
the adoption in  case a t bar.

T here can be no question, th erefore, th at i f  M rs. 
B ow doin  had died a resident o f N ew  Y o rk , her 
adopted child, M rs. B ig g s , w ould h ave taken as 
heir and n ext o f kin, a ll p ro p erty  o f which M rs. 
Bow doin died intestate. Is  the situation  d ifferen t 
because M rs. B ow doin  w as a  resident o f N ew  J e r -
sey? The o rig in al adoption h avin g  occurred 
in N ew  Y o rk  p u rsu an t to an act o f the leg islatu re , 
certa in ly  the declarations o f the leg isla tu re  and 
the decisions o f the C ourts con struin g the law  are 
com petent to show w h at the im m ediate effect o f the 
adoption w as. So f a r  as the gen eral act o f 1873
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affects adoptions p reviou sly  m ade under the A ct 
of 1849, it is obviously d e c la ra to ry ; it declared that 
such adoptions w ere va lid  and had the sam e e f-
fect as an adoption under the A c t  o f 1873; which 
the A c t declares in the w ords

“ and the tw o thenceforth  shall sustain  
tow ard  each other th e leg a l relation  o f p a r-
ent and ch ild .’ ’

T he creation  o f th is leg a l relation  the C ourts have 
held to be an o perative provision  o f the statute, 
and the relations continued from  the date o f the 
adoption, irresp ectiv e  of the status of the child 
ill respect to his inheritable capacity, which w as 
distinct from  and independent o f the act o f adop-
tion and w as subject to le g is la tiv e  control. Sub-
sequent leg islatio n  m od ify in g  the law  o f descent 
could not change the fundam ental relation  created 
by the adoption.

D odin v. Dodin, (supra).

I t  is  m an ifest, th erefore, from  the foregoin g  
authorities th at i f  M r. and M rs. B ow doin  had been 
residents o f the S ta te  o f N ew  Y o rk , the adopted 
child w ould h ave h ad  all the righ ts, as M rs. Bow - 
d o in ’s heir a t law , as her own child.

IV

Adoption legal in the state where the in-
denture is made is binding in all other 
states.

T h e U nited  S ta te s  C onstitution, A rtic le  4, S ec-
tion 1, p rovid es th a t fu ll fa ith  and cred it shall be 
g iven  b y  e v e ry  state to the law s and ju d icia l p ro -
ceedings o f other states and it  has been held th at a
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decree o f adoption rendered in a  state whose law s 
make an adopted child the heir o f its  ad optive p a r-
ents, entitles the child to inherit p ro p erty  in 
another state. R ule that children adopted in  fo r -
eign states cannot taken b y  descent in A lab am a  is 
m  vio lation  o f the U nited S ta te s  Constitution.

N |

H ood v. M cGhee, 199 F ., 989. 1 /

C h a rity  A n n  Johnson at the tim e o f her adop-
tion, b y  reason  o f her surrend er to the A m erican  
F em ale G uardian  Society, had her leg a l dom icil in 
the S ta te  o f N ew  Y o rk , and the legal re la tio n  o f 
parent and child thus created in 1866, continued 
irresp ective o f changes o f residence, ju s t  as the 
legal status o f persons la w fu lly  m arried  continues.
A n d h er r ig h t to in h erit p ro p erty  m ust be g o v -
erned b y  the law s and decisions o f th at sta te  and 
is  not affected  or controlled b y  laws o f a fore ign  
state to which she w as subsequently rem oved.
A doption good in one state is good in all.

R oss v. R oss, 129 M ass., 243.
M elvin  v. M artin , 18 R . I., 650, 30 A tl.,

467.
K u g a n  v. G eragh ty, 101 111., 26.
V a n  M atre v. San key, 148 111., 536- 36 

N. E ., 628.

A lth ou gh  M r. and M rs. B ow doin  w ere residents 
o f N ew  J erse y , the adopted child w as le g a lly  in 
ch arge o f the A m erican  F em ale G uardian  S o cie ty  
o f N ew  Y o rk , N ew  Y o rk  w as its  leg a l dom icil and 
it w as adopted •strictly in  accordance w ith  the law s 
o f  N ew  Y o r k  in  1866.

A d o p tion  is  not a  contract and the law s re la tin g  
to contracts and in terp retation  o f  contracts do not 
apply. A d o p tion  m ust stand o r fa ll b y  the statute.
Sim m ons v. B u rrell is not overru led  b y  B ranting-
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}tam vs. H o ff, 174 N. Y ., 58, as contended b y  re-
spondents in  C o u rt below. In  the la tte r  case by 
exp ressed  term s the adoption w as fo r  sixteen 
y e a rs  and one m onth and an attem pt w a s m ade to 
show b y jparol evidence th at b efo re  the execution 
o f the instrum ent, the adopting fa th e r m ade a v e r-
bal agreem ent th at he would, upon his death, m ake 
the child his h e ir  and g iv e  h er his p ro p erty , and 
the C o u rt said  this w as not an absolute adoption 
and the case conflicts in no w a y  w ith  Sim m ons vs. 

B urrell.

V

The Act of 1887 is not retroactive and 
does not affect adoptions theretofore made, 
hut relates solely to right of inheritance.

T h e  undoubted ru le is  th a t a re tro a ctiv e  effect 
w ill not be g iven  to a  statute when th e w ords in 
it  can be construed as designed to m ake it p ro s-
pective only, and the N ew  Y o rk  C ourt o f A p p eals  
in  D odin  v. D odin, (su p ra ), decided th at the N ew 
Y o rk  S tatu te  of 1887 w as n ot retroactive. In  th at 
case the claim  w as m ade b y  an adopted child to  the 
res id u a ry  estate of w hich h er adopting p aren t died 
intestate. T he child w as adopted in 1886 under the 
A c t  o f 1873 and the adoptin g p aren t died in 1891. 
T h e  con troversy  w as over the res id u a ry  estate. 

T he C ou rt s a id :

“ T h e only question req u irin g  considera-
tion is w hether Josephine (adopted child) 
had the r ig h t of inheritance as h eir o f her 
ad optin g parent. T he rig h t w as denied to 
an adopted child b y  the A c t  of 1873 and as 
the law  w as a t the tim e o f her adoption, she 
had no ca p acity  aris in g  fro m  th at relation
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to inherit. The righ t, or rath er capacity, o f  
inheritance w as gran ted  b y  the A c t  o f 1887 
to adopted children com ing w ithin  its  p ro -
visions. I t  is u rged  on the p a rt o f the ap>- 
p ellan t th at th is cannot be m ade applicable 
to the relation  o f Josephine in that respect 
w ithout g iv in g  to them  a  retroactive  effect. 
I f  th a t is  so, it  is clear th at she can take no 
aid from  the A c t  of 1887.

“ A n  am endatory statute has no retro ac-
tiv e  effect unless such ap pears to have been 
the leg is la tive  intent. No such purpose ap -
p ears in the am endatory p rovision s o f the 
A c t  o f 1887. T h ey  th erefore can h ave p ro -
spective application  only. I f  the ad optin g 
paren t had died b efore such am endm ents to 
the tenth section o f the A c t  o f 1873 w ere 
m ade, it  is clear th at w ith in  th a t ru le th ey 
cannot be applicable to the relation  o f J o -
sephine as an adopted child. B u t th at re-
lation  w as created p ursu an t to such p rio r  
a ct and existed  when the am endm ents to  it  
b y  the la te r  act w ere adopted. T h ey  did 
not m ake her an y m ore the adopted child 
o f D odin than  she becam e and w as on her 

adoption the y e a r  before, but m erely  g a v e  
her a s  such adopted child the cap acity  to in-
herit. T h is  w as a  m ere r ig h t dependent up-
on fu tu re  conditions w hich should perm it it, 
essen tial to w hich w ere the death o f D odin 
w ithout d evisin g his estate  and her su rv iv a l 
o f him, and fu rth e r th at the la w  o f descent 
should not be so altered  b e fo re  his death as 
to deny the r ig h t o f in h eritan ce to the 
children o f a decedent who should die in tes-
tate. A s  w as w ell said  b y  M r. Justice  B eek- 
m an in his opinion at S p ecia l T erm , ‘ The.
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a m e n d m e n t o f 1 8 8 7 w a s i n e ff e c t, a m o difi c a ^- 

ti o n o f t h e s t a t u t e, a m e a n i n g w h i c h i n -

cl u d e s a d o p t e d a s w e ll a s c h il d r e n o f t h e 

bl o o d o f t h e d e c e a s e d. * * * T h e e f f e c t a n d 

o p e r a ti o n o f t h e a c t i n q u e s ti o n t h e n i s p r o -

s p e c ti v e, n o t r e t r o a c ti v e. I t • si m pl y a d d s 

a d o p t e d c h il d r e n t o t h e li s t o f t h o s e w h o 

s h all b e c a p a bl e o f i n h e ri ti n g, i f a t t h e ti m e 

t h e d e s c e n t i s c a s t t h e y a r e w i t h i n t h e d e s -

c r i p ti o n .’ ”

T h e C o u r t f u r t h e r s a i d :,

‘ ‘ T h e v i e w  h e r e t a k e n i s t h a t t h e p r o v i s -

i o n s o f t h e A c t o f 1 8 8 7, c o n f e r r i n g u p o n 

a d o p t e d c h il d r e n t h e c a p a c i t y a s s u c h t o i n -

h e ri t, w a s, i n i t s a p p li c a ti o n, t o t h o s e 

a d o p t e d u n d e r t h e A c t o f 1 8 7 3, b y a d o p ti n g 

p a r e n t s li v i n g a t t h e ti m e o f • S u c h a m e n d a -

t o r y a c t, t o o k e ff e c t, p e r s p e c ti v e a n d t h e r e -

f o r e t h e r i g h t o f i n h e ri t a n c e i n J o s e p h i n e 

r e s u l ti n g f r o m  s u c h c a p a c i t y b e c a m e o p e r -

a ti v e o n t h e d e c e a s e o f h e r a d o p ti n g p a r -

e n t. ”  ■

T h i s d e ci si o n, w i t h e q u al f o r c e, w o ul d a p p l y t o 

c h il d r e n a d o p t e d u n d e r t h e A c t o f 1 8 4 9 w h i c h w a s 

t h e l a w  u n d e r w h i c h C h a r i t y A n n J o h n s o n w a s 

a d o p t e d b y M r. a n d M r s. B o w d o i n, a n d i n R o s e -  

J c r ct ns v s. R o s e k r a / n s,  1 4 8 N. Y . S., 9 5 4, a n d c a s e s 

t h e r e cit e d, i t w a s h el d t h a t t h e ri g h t o f a n a d o p t e d 

c hil d t o i n h e ri t f r o m  a f o s t e r p a r e n t i s d e t e r m i n e d 

b y t h e l a w  i n f o r c e a t t h e ti m e o f t h e f o s t e r p a r -

e n t’ s d e a t h a n d i s i n n o m a n n e r d e p e n d e n t u p o n 

t h e l a w  i n f o r c e a t t h e ti m e o f t h e a d o p ti o n. S o i f 

t h e a r ti cl e s o f a d o p ti o n w e r e l e g a ll y e x e c u t e d, M r s. 

B i g g s w o ul d n o w e v e n i n N e w J e r s e y h a v e t h e 

r i g h t t o i n h e ri t t h a t p a r t o f M r s. B o w d o i n’ s e s -

t a t e o f w h i c h s h e di e d i n t e s t a t e.
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VI

Articles of indenture were properly ex-
ecuted.

I t  is also claim ed th at because M r. and M rs. 
Bow doin signed the articles o f adoption in N ew  
Jersey , the N ew  J e rse y  L a w  re la tin g  to  the exe-
cution o f instrum ents, m ust control. I t  m ight as 
well be claim ed th at i f  M r. and M rs. B ow doin  had 
w anted to sell a piece o f land in N ew  Y o rk  th ey 
w ould have to execute the deed accord in g to the 
law s o f N ew  J e rse y  and not accord in g to the law s 
of N ew  Y o rk  w here the p ro p erty  w as located.

B u t  the point h as no b earin g  in th is case be-
cause the N ew  Y o rk  la w  does not d irect in an y w a y  
the m anner o f the execution o f the letters o f adop-
tion b y  the ad optin g parents. I t  sem s to have been 
m erely a rule o f the society and the indenture 
would h ave been binding i f  there had been no fo r -
m al execution b y  the ad optin g paren ts beyond the 
m ere sign in g o f th eir names..

In  1866 the in fan t, C h a rity  A n n  Johnson, w as 
in the leg a l custody o f the N ew  Y o r k  S o cie ty  and 
w as delivered  b y  its  officers to  M r. and M rs. B o w -
doin upon the execution o f adoption p apers in ac-
cordance w ith  the law s o f N ew  Y o rk . T he child 
was d elivered  to its  fo ste r  p aren ts in N ew  Y o rk  
and not in N ew  J e rse y  and consequently as the 
p apers w ere executed as required b y  the law s o f 
N ew  Y o rk , th ey w ere legal, and there is  no force 
in the argum ent th a t the articles o f adoption w ere 
void because M rs. Bow doin, as  a fem e covert, w as 
under leg a l d isa b ility  in  N ew  J e rse y  to execute 
them. N um erous cases w ere  cited b y  the respond-
ent in  relation  to the d isab ility  o f a  fem e covert
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to m ake contracts and all the cases cited relate to 
contracts. B u t the articles o f adoption now be-
fo re  the C o u rt w ere in no sense a  contract and w ere 
in no w a y  controlled b y  law s rela tin g  to contracts 
eith er in  N ew  Y o r k  or N ew  J erse y . A d option  is 
a creation  o f a statu te and is  governed so lely by 
the term s o f a  statute. T he articles o f adoption in 
the case at b a r  w ere executed in  accordance w ith  
the N ew  Y o rk  L a w  of 1849, as am ended b y  A c t o f  
1860, under which the A m erican  F em ale  G uardian 
S o cie ty  w as actin g in 1866 w hen the articles w ere 
signed.

Brantingham  vs. H u ff, M iddlew orthy vs. Ord- 
way, S m ith  vs. A llen  and D oppm ann vs. B opp- 
mann, cited b y  the respondents in  the C ourt be-
low, w ere all questions o f contract. In  Branting- 
ham vs. H u ff  an attem pt w as m ade to en large the 
term s o f the articles o f adoption b y  p arol evidence, 
and the C ourt sa id  the testim on y g iven  b y  the 
m other o f the p la in tiff tending to enlarge and v a r y  
the contract, w as im p ro p erly  received. In  Sm ith  
vs. A llen  the C ourt held  that the adoption w as not 
p roved  because the only evidence w as an en try  in 
book kept b y  a  church C h a rity  F oun dation  as fo l-
lo w s: “ S a ra h  F ra n ces w as adopted b y  C ap tain  
and M rs. A lle n ,”  and this case re fe rs  to M atter of 
Thorne, above cited, w here the C o u rt held that 
adoption could only be m ade by special sta tu to ry  
au th o rity  and referen ce to the adoptions m ade b y  
the A m erican  F em ale G uardian  S o ciety  as legal.

VII

The paper writing purporting to be a re-
lease signed by Harriet L. Bowdoin, July 23, 
1884, is no bar to her inheritance.

T h is w ritin g  could not be b in din g upon M rs. 
B ig g s  in  an y event because w hen signed she w as
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only nineteen y e a rs  old. The adoption p ap ers 
were of a tw o-fold  nature— apprenticeship  and 
adoption— irrevocab le  a fte r  three m onths. The 
p ap er m erely acknow ledges the receipt o f ten dol-
lars and a bible and on its face  m erely p u rp o rts to 
release liab ility . T h is is in  no w a y  a  surrender o f 
the rig h t o f inheritance.

T he V ice  O rd in ary  sa id  th at the indenture w as 
fo r  a  term  o f ye a rs  only, ap p aren tly  d isregard in g  
the decisions o f the N ew  Y o rk  C ourts upon sim ilar 
indentures, and in support o f h is opinion cites 
P etrie  vs. Voorhees, 18 N. J. E ., 285. T h a t case 
is  no au th o rity  fo r  the respondents. T he C ourt said  
no claim  w as m ade th a t the com plainant w as an 
adopted child w ith  r ig h t o f inheritance. T h e  ques-
tion could not have been ra ised  fo r  two reasons. 
F ir s t ;  the only question b efore the C ourt w as on 
the construction o f a w ill, and second; when th at 
case w as decided (1867) an adopted child did not 
have the rig h t o f inheritance or the ca p acity  to in-
h erit e ith er in  N ew  Y o rk  o r N ew  J ersey . B u t the 
C ourt also said :

“ A n  indenture o f apprenticeship , w ith  
covenants va lid  in the state  w here executed, 
w ill be enforced in the C ourts o f this state 
i f  not contra bonos m ores, or a g a in st the 
p o licy  o f our law . The p erson al status o f 
each in d ivid u al is  governed b y  the la w  o f 
actual dom icil. ’ ’

So the case is  re a lly  a u th o rity  fo r  appellant. 
C h a rity  A n n  Joh n son ’s actual dom icil in  1866 w as 
in  N ew  Y o r k  and h er person al status w ould be 
fixed b y  the law s o f th a t state a t the timp the in -
denture w as signed.
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T h e V ice  O rd in ary  also says,

“ th at assum ing th at the society had au -
th o rity  under its  ch arter to g ra n t adoption 
o f its  w ard s, it  is  p lain  to he seen th at it did 
not execute th e p o w e r! ’ 9

B u t in Sim m ons vs. B u rre ll, (su p ra ), the N ew  
Y o rk  Suprem e C ourt declared th at an indenture 
in all respects sim ilar to the one now b efore the 
C ourt, g a v e  to a child all the righ ts o f adoption, 
including the rig h t of inheritance, under the sta t-
ute o f 1887, and the C ou rt d istin ctly  held th at the 
indenture w as one of adoption and not a  contract 
o f apprenticeship. T h e V ice  O rd in ary  fu rth er 
s a y s :

“ W hen the adoption A c t  o f 1873 w as 
passed, th e  p a rties  w ere dom iciled in N ew 
J e rse y  and th eir status as fixed b y  the con-
tract, n am ely; th at o f m aster and ap pren -
tice, rem ained un affected  b y  the statute of 
N ew  Y o rk , and w hen th e am endm ent to the 
adoption act w as enacted in adding !  $
the rig h t o f inheritance, the relation  be-
tw een the appellan t and the deceased had 
lon g since been dissolved b y  exp iration  of 
tim e. E ach  had fu lly  p erform ed the term s 
of the indenture, and a fte r  the appellant 
had acknow ledged in  w ritin g  h er sa tis fa c-
tion, called a  release, she w en t her w a y .”

A n d  cites R o ss vs. R oss, 129 M ass., 243.
B u t the indenture w as in no sense a  contract as 

cases above cited show, and i f  th e dom icil o f the 
in fan t w a s  fixed a t  the tim e o f indenture, the 
righ ts then acquired could n ot be changed b y  any 
subsequent changing of dom icil. In  R o ss vs. R oss  
the C ourt h eld :
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A  child adopted w ith  the consent o f its  
fa th e r and the sanction o f a  ju d icia l decree, 
in another state, w here the p arties  w ere 
dom iciled a t the tim e, under a  statute b y  
w hich a child so adopted has the ’same 
righ ts o f inheritance as legitim ate o ffsp rin g  
in the estate of the ad optin g fath er, is en-
titled, a fte r  the adoptin g fa th e r and the 
adopted child have rem oved th eir dom icil 
into this com m onwealth, to inherit here the 
rea l estate o f such fa th e r  as again st the col-
la tera l h e irs ; although his w ife  has given  
no form al consent to  the adoption, as is re-
quired under the sta tu tes o f adoption o f 
this com m onw ealth.”

So th is case is  re a lly  au th o rity  fo r  the appellant, 
th at righ ts acquired at the tim e o f adoption w ould 
be recognized in  another state, a lthough the sta t-
utes o f the state o f the new dom icil had not been 
follow ed. I f  the ind enture o f adoption w as legal 
in 1866, C h a rity  A n n  Johnson, so fa r  as legal 
r ig h ts  or obligations w ere concerned, becam e ju s t  
as m uch the child o f  M r. and M rs. B ow doin  as 
though she had been th eir own.

V I I I

A doption  is not contract.

A d option  is  s tr ictly  sta tu to ry  and is unknown to 
the Common L aw . I t  is unn ecessary to cite cases 
upon a  point so w ell established. I t  is  not claim ed 
by the ap pellan t th at an y con tract w as m ade on be-
h a lf o f the in f ant— now M rs. B ig g s — as w ill b rin g  
it  w ith in  V an T yn e vs. Van T yn e, 15 A tl., 249, and 
V m  D yne vs. Vreelcmd, 3 Stock,. 370. B u t the ap-
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pellan t bases her righ t o f inheritance solely upon 
the le g a lity  o f the adoption p apers executed b y  the 
A m erican  F em ale G uardian  S o cie ty  o f N ew  Y o rk  
and M r. and M rs. B ow doin, in  1866.

I t  is th erefore resp e ctfu lly  subm itted

1. T h at C h a rity  A n n  Johnson w as le g a lly  
adopted in 1866 b y  M r. and M rs, B ow doin  in con-
fo rm ity  w ith  the statute under which the A m erican  
F em ale G uardian S o cie ty  w as incorporated.

2. T h a t h avin g  been le g a lly  adopted no act o f the 
p arties  could change th at relationship.

3. T h a t b y  the N ew  Y o rk  S ta tu e  o f  1873 adop-
tion b y  an y m ethod th ereto fore  p racticed  w as r a t i-
fied.

4. T h a t the A c t  o f 1887 g a v e  the righ t o f in h eri-
tance to children th eretofore adopted under the 
au th o rity  o f an y statutes.

D odin vs, Dodin.
Sim m ons vs. B u rrell.
C a rro ll vs. Collins, and
M atter o f Thorne, (supra).

5. The rig h t to in h erit is controlled b y  the law  
m force  a t  the tim e o f th e death  o f the fo ste r p a r-
ent and not the law  in force a t the tim e o f adop-
tion.

R osekran s vs. R osekrans, (su p ra ).

6 . T h a t H annah L . B ow doin  h avin g  died in tes-
tate as to her res id u a ry  estate, it  is  inherited  b y  
H a rriet L . B ig g s  as her h eir at law  under the a r -
ticle o f adoption— and th at fo r  a ll o f these reasons 
the decree o f the P re ro g a tiv e  C ourt should be re-
versed.

V A I L  & M c L E A N , 
P ro cto rs  o f A p p ellan t.






