
din Cumberland Circuit Court.

To the Hon. L. Q. C. Elmeb, Judge of the Circuit Court o f  
the County o f Cumberland:—

Humbly complaining, your orator, Charles S. Fithian, of 
the city of Bridgeton and State of New Jersey, respectfully sheweth—

1. That on the fourteenth day of March, eighteen hun­dred and sixty-five, “ The West Jersey Canning and Pick- hng.Company,” an incorporation duly incorporated by the Legislature of New Jersey, being indebted to your orator in 10 the sum of ten thousand dollars by their bond, dated on that day under the corporate seal of the said corporation, signed by Lorin J. Wicks, President, and attested by H. .bard Dyer, Secretary, became bound under your orator in the sum of twenty thousand dollars, to be paid to him, nis executors, administrators or assigns, with 'a condition thereunder written, that if the said “ The West Jersey Can- ning and Pickling Company ” should in one year from the ate thereof, pay unto your orator, the just sum of ten ousand dollars, with interest thereon payable annually, 20 then that said bond should be void.
aJB to .secure the payment of the said ten thousand p. with interest, the said “ West Jersey Canning and
tho j0mPa.ny/7 by a deed of mortgage bearing date on hi« with the said bond, conveyed unto your orator,
lot nf)rS a .assi&n.s forever, in fee simple, all that certain 
fo il™ /. Ĵ uaTe in Bridgeton aforesaid, and bounded as fiidp J-V r̂ &iuuing at a stone for a corner on the south thcnp ^Vln̂ street, and is a corner of William Harris’ lot; onp n a!°ng r̂vinS street north eighty-nine degrees and 30 
for buarter, east ninety-three and one-half feet to a stone 
b0nnfp0rnef-/ corner also of William Hammonds’ lot; thence ug thereon, south twenty-eight degrees, west forty



feet to another corner of said Hammonds’ lot; thence north eighty-nine degrees and one-quarter, east one hundred feet to a stone for a corner on the line of Bank street; thence along said Bank street south twenty-eight degrees, west one hundred and sixty-six feet to a stone for a corner, being also a corner of the Baptist burying ground; thence bounding thereon south eighty-eight degrees and three-quarters, west one hundred and sixteen feet and one-half to a stone for a cor­ner, also corner of Eunice Garrison’s lot; thence north two 10 degrees and twenty minutes, west eighty-one feet to a stone for a corner, also a corner of Charles B. Fithian s lot and in the line of v» illiam Harris; thence north eighty-eight de­grees and three-quarters, east twenty-six feet four mches to a comer; thence bounding on said Harris’ land north two degrees, west one hundred and one feet to the place of be­ginning, containing fifty-five hundredths of an acre, more or less, together with all, and singular, the buildings, improve­ments, rights, liberties, hereditaments and appurtenances.3. That said mortgage contains a condition that the same 20 shall bo void upon payment of the said sum of ten thousanddollars, with interest, at the time and in the manner in the condition of said bond set forth.4. That said mortgage was on the sixteenth day of March, eighteen hundred and sixty-five, duly registered in the office of the Clerk of the County of Cumberland, in book K of mortgages, on folio 577, the execution of the same having been first acknowledged, and such acknowledgment certified 
therein as required by law.5. That the said ‘‘The West Jersey Canning and Pickling 30 Company,” on the twenty-eighth day of April, eighteen hun­dred and sixty-five, by their deed dated on that day, con­veyed the said mortgaged premises in fee to the said John W. Stout and Henry Ballar t Dyer, William W . Stout, LorinJ. Wicks and r obert M. Seeley, which deed was accepted by the said John W. Stout, Henry Ballard Dyer, William W. Stout, Lorin J. Wicks and Robert M. Seeley, and on the same day of the executing of the said deed the said John W. Stout, Henry Ballard Dyer, William W. Stout, Lorin J Wicks and Robert M. Seeley entered into a written agree-40 ment with your orator, under their hands and seals, in and by which the said John W. Stout individually assumed too payment of your orator said mortgage, and became responsi­ble for the payment of the same; and that afterwards, to wit: on the first day of November, eighteen hundred an ̂ sixty-five, the said William W. Stout, and Eleanor, his wife, con­veyed all his right and interest in the said mortgaged prem ises to the said John W. Stout, which conveyance was a made subject to your orator’s said mortgage; and that a wards, to wit: on the eighteenth day of December, eign e 50 hundred and sixty-six, the said H. Ballard Dyer, and bus »



3
his wife, Lorin J. Wicks, and Sarah, his wife, and Robert M. Seeley, and Matilda, his wife, made and executed a deed of conveyance for all their right and interest in said mort­gaged premises, to the said John W. Stout, which deed was also made subject to the lien of your orator’s said mortgage, hy which said agreement and the said several conveyances, the said John W. Stout became bound in equity to your ora­tor to pay the amount due and to become due upon said 
mortgage. - _6. That the whole of the said principal sum of ten thou­sand dollars, with interest thereon from the fourteenth day of March, eighteen hundred and sixty-six, is due and payable to your orator, and that your orator has never had possession 
of the said mortgaged premises or received any of the rent 
or issues thereof.7, That your orator has requested the said John W. Stout, who is the defendant in the suit, to pay unto him said principal and interest so due on said bond and mortgage, or to convey and release to him his interest in the said lands and premises with the appurtenances or payment to their fair value upon said mortgage debt, with which request he has refused and neglected to comply.In tender consideration whereof, and inasmuch as your order is remediLss in the premises at the common law, and can only have adequate relief in a Court of Equity : and to the end—1. That the defendant may answer upon his oath or affir­mation, according to the best of his knowledge and belief, all and singular the premises and each fact above stated*2. That an account may be taken under the direction of this Court, of the amount due upon your orator’s said mort­gage.3. That the defendant may be decreed to pay unto your orator the amount so found due, with interest thereon, and your orator’s cost of this suit, by a short day, to be appointed by this Court, and that in default thereof said defendant do stand debarred and precluded of all equity of redemption in said mortgaged premises.4. That said premises may be sold by the order of this Court, and out of the proceeds of said sale your orator may be paid the amount so found due upon his said mortgage, with interest thereon, and his lawful cost of this suit.5. That if the proceeds of said sale shall not be sufficient to pay said amount, with interest and cost, that the said John W. Stout may be decreed to pay the deficiency.6. That your orator may have such other relief as the nature of his case requires, and as may be agreable to equity.May it please your honor to grant unto your orator the State writs o'f subpoena, issuing out of and under the seal of this Court, to be directed to the said John W. Stout, com-
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4
manding him on a certain day and tinder a certain penalty therein expressed, to be and appear before your honor in this Court, and then and there to answer the premises in manner aforesaid, and to stand to abide and perform such order and decree as your honor shall make therein.

IS 1XON & MITCHELL,
Sol. of Court and Comp't.



ftt (itunberhnd (Eouutj} diriuit Court,
I3ST EQ,TJITY.

CHARLES S. FITHIAN, C o m p la in a n t,

a n d

JOHN W. STOUT, D e fe n d a n t.

x A n s w e r .

The answer of John W. Stout, defendant, to the bill of complaint of Charles S. Fithian, complainant, in the above stated cause. This defendant now and at all times, saving and reserving to himself all and all manner of benefit and advantage of exception that can and may be had and taken, to the many errors, uncertainties and insufficiencies and other imperfections in said complainant, said bill of com- 
Fva ,?ontânc.ĉ for answer thereunto or unto so much as is defendant is advised is material or necessary for him to 10 answer unto (this defendant), answers and says, that the West ersey Canning and Pickling Company corporation, men- oned m said bill of complaint, formally executed to the k011d dated March 14, 1865, mentioned said bill, under the corporate seal of said company, in the snm °i twenty thousand dollars, with a condition thereunder 
nin G1V tv said corporation, the West Jersey Can-W ?ind \ lckling Company, should in one year from the thn hereof pay to said Charles S. Fithian the sum of ten. lars, ŵh interest thereon, payable annually, 20 
that tbe Said hond should be void. But this defendant says, and n?t the transaction connected with said bond, 
and p-S! 1(?efendant denies that the West Jersey Canning ncJdlng Company, the corporation aforesaid, either 
indan+ °J a* 0r since the date of the aforesaid bond, was n a * aforesaid Fithian ten thousand dollars or any that an<t this defendant in further answering, admitshe West Jersey Canning and Pickling Company, said



corporation formerly executed to said Fithian this mortgage mentioned in said bill of complaint on the premises described in said bill, and bearing date the said fourteenth day of March, eighteen hundred and sixty-five, the date of the aforesaid bond, and that the aforesaid mortgage was so in 
form  executed as aforesaid, for the sum of ten thousand dol­lars, the principal sum mentioned in the condition of the aforesaid bond. That the said mortgage had therein ex­pressed a proviso or condition that the same should be void 10 upon payment of said ten thousand dollars with interest, at the time and in the manner set forth in the condition of the aforesaid bond. But this defendant says that was not all the transaction connected with said mortgage, and he denies that the West Jersey Canning and Pickling Company corporation aforesaid owed at any time before or at or since the date of the aforesaid mortgage, the said sum of money therein expressed in any part thereof, and he denies that there is any money due on either the said bond or on this mortgage; and this defendant in further answering says, he 20 does not know, except as stated in said bill of complaint, that the aforesaid mortgage was acknowledged, and the said acknowledgment certified thereon as required by law, and leaves the same to be ascertained as may be directed by this honorable court.And this defendant does not know, except as informed by said bill, that the aforesaid mortgage was recorded in the clerk’s office of said county of Cumberland, as stated in said bill, and he leaves the same to be ascertained and as this honorable court may direct.

30 And this defendant in further answering says, he admits that on or about the twenty-eighth day of April, A. 0., 1865, the West Jersey Canning and Pickling Company, by their deed of conveyance, conveyed the said premises and real estate, in fee, to John W. Stout, Henry Ballard Dyer, William W. Stout, Lorin J. Wicks and Robert M. Seeley, stated in said bill of complaint, and they accepted said deed; but this defendant denies that the said moneys in said deed was paid except as herein stated, and he denies that in and by the execution, delivery or acceptance of the aforesaid deed, 
40 he, this defendant, or the other parties therein assumed, or became liable to pay said mortgage or bond or moneys therein mentioned or any part thereof; and this defendant in further answering says, that on the same day of the execution and acceptance of the aforesaid deed, he admits that he the said John W. Stout, Henry Ballard Dyer, William W. Stout, Lorin J. Wicks and Robert M. Seeley entered into a written agreement with said Charles S. Fithian, under their hands and seals, but this defendant denies that in and by said written agreement, or the terms thereof, he individually 
50 assumed the payment of the aforesaid mortgage, and he de-



1
nies that in and by said written agreement he the said John W. Stout, became responsible for the payment of the afore­said mortgage or any part thereof.And this defendant in further answering admits that on the first day of November, A. D., eighteen hundred and sixty- five, the said William W. Stout, and Eleanor, his wife, con­veyed all his right and interest in the said premises and real estate to the said John W. Stout, but this defendant denies that the said conveyance was made by said William W* Stout and wife, subject to said mortgage of said complainant: and this defendant in further answering says that the afore­said mortgage is not referred to in said deed made by said William W. Stout and wife to said John W. Stout, as by reference to said deed or the record thereof the same will appear, and to which last aforesaid deed and record thereof this defendant prays leave to refer if necessary so .to do. And this defendant in further answering says he admits that on the eighteenth day of December, A. D., 1866, the said Henry Ballard Dyer and wife, Lorin J. Wicks and wife, and Robert M. Seeley and wife, made and executed a deed of conveyance for all their right and interest in said prem­ises and real estates, to the said John W. Stout, but this defendant denies that the last aforesaid deed was made by them subject to said mortgage, in the bill of complainant, and this defendant in further answering says that the said mortgage is not referred to in the last aforesaid deed, as by reference to the last aforesaid deed, or the record thereof, the same will more fully appear, and to which last aforesaid deed or the record thereof this defendant prays leave to refer, if necessary so to do, for greater certainty thereof; and this defendant in further answering, denies that by the aforesaid agreements and by the said several convey­ances referred to in said bill, or by either of them, he the said John W. Stout, became bound in equity to the com­plainant, Charles S. Fithian, to pay the amounts of money expressed in the aforesaid mortgage or said bond, the con­dition thereof or any part thereof; and this defendant in further answering denies that the whole of said sum of ten thousand dollars, with interest thereon from the fourteenth day of March, A. D. 1866, or any part thereof, was or is due and payable to said complainant in any wise; and this de­fendant in further answering says that prior to and on the day of the execution of the said mortgage, the said Charles S. Fithian controlled or owned, and was in possession o f said real estate and the personal property hereinafter referred to; that the said Charles S. Fithian had been engaged fo r  some 
*wae before then in the business o f canning and pickling fruits, vegetables, and making jellies, preserves and sauces, aQd manufacturing tin cans and boxes, and in the selling thereof, and for that purpose he used the premises in ques-
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8
tion, and the buildings, factory, machinery and implements therein, in his said business,
■ That a short time before date of the aforesaid mortgage to wit: on or about the seventh day of March, eighteen hun’ ared a.nd sixty-five, said Charles S. Fithian began a negotia- non with said John W. Stout, Henry Ballard Dyer, they the said Stout and Dyer acting for the firm of Stout, Dyer& Co., for the sale of said premises and stock and personal 

PJ°Perty by sa,id complainant; that the members of said firm 10 of Stout, Dyer & Co. were John W. Stout, Henry B. Dyer and William W. Stout; that in said negotiation it was un­derstood and arranged by said Fithian and Stout, Dyer &Co., that said John W. Stout,----- Dyer, William W.Stout and Lorin J. Wicks, should be jointly interested in the purchase of said real and personal property, and after­wards m  said negotiation said Fithian urges that Robert M. Seeley should also be jointly interested with said Stout, Dyer, William W. Stout and Wicks, in the said purchase of said real and personal property; that on or about the 14th day 20 of March, A, D. 1865, the said Fithian, pretending to act in accordance with said negotiation for such sale, sold and trans- rered formally to the West Jersey Canning and Pickling Company corporation all the following described real and personal property, being the same herein referred to.[For Inventory, see Exhibit D 5.]And this defendant in further answering says on or about the fourteenth day of March, A. D. 1865, the said Charles S. Fithian, as this defendant then supposed arid then believed, and said Fithian represented to him to be in accordance 30 with said negotiation and arrangements of said sale of real and personal property and real estate, formally executed titles and conveyances, as herein named, and delivered pos­session of the real and personal properties referred to in the aforesaid inventory, account, or schedule, to this defend­ant and his said associates, and as a part of said transaction of said business, the said Charles S. Fithian together with Harriet ' his wife, formally executed a deed of conveyance of said real estate and appurtenances unto the West Jersey Canning and Pickling Company corporation aforesaid, which 40 last aforesaid deed is dated March 14, 1865, and was in due form of law duly acknowledged by said Charles S. Fithian and his wife, and recorded in the clerk’s office of the county of Cumberland, March 16th, 1865, in book C H of deeds, page 131, as and by said deed or the record thereof, refer­ence being thereto had, the same will more fully appear, and to which said deed or the record thereof this defendant prays leave for greater certainty if necessary to refer; and this defendant in further answering, says that the act of incorporation of said corporation was first enacted by the 50 Legislature of this State, and approved on the second day



9
of February, A. D. 1865; that the persons originally named therein as corporators were said Charles S. Fithian, Provi­dence Ludlam, Lorin J. Wicks, Robert M. Seeley and JamesJ. Reeves, as in and by said act of incorporation reference being thereto had unto the same, will more fully appear, and to which said act this defendant for greater certainty prays leave to refer if necessary so to do; and this defendant in further answering, says that the said Charles S. Fithian was mostly instrumental and interested in procuring the enact­ment of said act of incorporation, and that although other persons are named as corporators with him, he the*said Charles b, fithian was really the active person and controller and op­erator of the proceeding or business relating to said corpora­tion, until this defendant first became interested in as part owner of said property.
And tins defendant in further answering says, that as a part of said transaction relative to said sale of said real and personal property, the said the West Jersey Canning and Pickling Company incorporation, executed a chattle mortgage, bearing date said ,14th of March, 1865, to the said Charles S. Fithian, for the sum of $23,900 on said property, and m and by which said chattle mortgage the said incorpora­tion, in consideration of said $23,900, bargained and sold 

lip Fithian by the name of Cbas. S. Fithian therein, three boilers, one steam engine, pipes and fixtures, glass­ware, tin-ware, materials for making solder, building for he manufacture, juice for jellies, materials for Cumberland sauce, boxes and all lumber on the premises; also all lumber on the wharf near the steam saw mill, casks, glass, minerals, ies for metallic caps, and all their stock of fruit, vegetables meats sauces, and all other articles not therein enumerated pD . fben owned by the said the West Jersey Canning and lCKling Company, and thereafter to be owned by the West ersey Canning and .Pickling Company, and of use in the ûsiness carried on by said Company, which said chattle J01, Ŝgehas a proviso or condition therein mentioned therein, a i the West Jersey Canning and Pickling Company or weir successors should pay the said Charles S. Fithian, his executors administrators or assigns, the sum of $23,900 se- oc/e, follows: $10,000 secured by mortgage on the real bpn West Jersey Canning and Pickling Company,e„t ̂ m̂®wen date with said chattle mortgage, with the inter- 
f i S w l in one 7ear from the date thereof; $4,633 se- a 5 bond hearing even date with said chattle mort- I S r a  with interest therein December 1,1865; $4,633 sae-p6 jNI bond bearing even date with said chattel mort- 
seciimr?1 V Ue with forest thereon, February \ j  1866; $4,634 morto-p bond bearing even date with said chattel 
the SiF.u due with interest thereon, April 1,1866, then chattel mortgage should be void else to be in full
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10
force, as in and by the said chattel mortgage or the record thereof in said clerk’s office, reference being thereto had the same will fully appear, and to all of which said chattel mortgages or the record thereof this defendant prays leave to refer, if necessary so to do; and this defendant fur­ther says that the said John W. Stout, Henry B. Dyer, Lo- rin J. Wicks, William W. Stout, and Bobert M. Seeley, at the time of the form al execution of the aforesaid deed by Fithian and wife to said corporation; and at the time of 10 the said formal transfer of said property to the said cor­poration, or to this defendant and his said associates, com­prised formerly all the members of said corporation and all successors to the same, and were then and thereafter entitled to aL the benefits and privileges of said act of incor­poration so far as the same extended ; and the defendant in further answering says, that the person named Lorin J. Wicks in said act of incorporation, is the same person named Lorin J. Wicks in said deed of conveyance of the date of April 28, 1865; and this defendant in further answering says, 20 that in the afternoon of said March 14,1865, and before the said deed of that date, and before said properties was trans- ferred or delivered by said Fithian to said corporation, or to this defendant or his associates, the said Fithian urged the organization of said corporation by the election of offi­cers, and by his own instrumentality, said Fithian, this com­plainant, was elected President, James J. Beeves elected Secretary, and Lorin J. Wicks, Treasurer of said corporation. And that immediately thereafter, said John W. Stout sub­scribed for $38,500 stock of said corporation.30 Henry B. Dyer aforesaid subscribed for $10,000 of the said stock of said corporation.Lorin J. Wicks aforesaid subscribed for $12,000 of the stock of said corporation.William W. Stout aforesaid subscribed $6,500 of the stock of said corporation.Bobert M. Seeley aforesaid subscribed for $5,000 of the stock of said corporation.That the amount of said stock so subscribed and taken amounted therein to the sum of $72,000 as aforesaid. That 40 the said John W. Stout was induced to subscribe for said amount of stock as aforesaid by the representations then of said Fithian, that the cost of said property, real and per­sonal- amounted to the amount set forth in the foregoing in­ventory and schedule, and was then all in first rate order, available and. saleable in the business; and by said Fithian s representations, that the same amounted to at least $50,90 , and was worth this amount; and specified in said inventory and by said Fithian’s assurance and representations herein referred to. And this defendant in further answering says, 50 that the others who subscribed as aforesaid for said amounts



11
of said stock were induced to subscribe for the same as afore­said by the said representations therein of said Fithian; and this defendant in further answering, says, thereafter on the same day last aforesaid, the said Reeves resigned his office as Secretary and Director, and said Dyer was elected in the place of Reeves. And said Fithian resigned his office of President and Director, and said John W. Stout and William W. Stout were elected Directors of said corporation; and then said Wicks was elected President, said Dyer was elected Secretary, and said John W. Stout was elected Treasurer of said corporation, and that all of the formal proceedings rela­tive to said corporation on the day last aforesaid, and prior thereto, were urged to be done by the operation and solicita­tions of said Fithian at the time; and this defendant in fur­ther answering, says, that afterward on the night of said March 1*4, 1865, the said Fithian delivered to one of the last named officers so formally elected an officer of said corpora­tion, the aforesaid deed, so signed as aforesaid by said Fith­ian and his wife. And this defendant in further answering, says, that the said Providence Ludlam, Charles S. Fithian, and James J. Reeves, did not either of them at any time sub­scribe for any of the stock of said corporation, and were not either of them dt any time, as this defendant believes and in­sists, a stockholder therein. And this defendant in further answering, says, that at that time, and from February 1,1865, the said John W. Stout, Henry B. Dyer, and William W. Stout were and had been transacting business in New York city by the name of Stout, Dyer & Co., and were engaged in the business similar to what said Fithian had been engaged in, and referred to in said Act of Incorporation, and then had their store and stock of goods in New York city, and on the said delivery of said deed and real and personal property, and said fixtures by said Fithian then as paid to said Fithian, $5,000 by check, made by said Stout, Dyer & Co., and also gave said Fithian a note made by Stout, Dyer & Co., payable to him for $5,000; which said check and note said Fithian then accepted of said Stout, Dyer & Co., as part of the consider­ation or of the price of said real and personal property sold as herein specified, and on which said check and note the said Fithian soon thereafter received the cash, that is $10,000; and this defendant in further answering, says, that during said negotiations on or before March 14,1865, the said Fith- jan and said Seeley agreed that said Fithian should take or taken of said Seeley, said Seeley’s note or obligation for $5,000, another part of said consideration or price of said property herein enumerated, and so sold by said Fithian. And it was also represented by said Fithian to said John W. stout, and during said negotiation of said sale of said prop­erty that said Fithian owed said Wicks $12,000, or that said Wicks was then entitled to have in some way $12,000 of said
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Fithian, and that the said Fithian made and accepted 112 000 as and for part of said consideration, or of the price of said property so sold. And this defendant in further answering says, that although said Fithian urged that said corporation be organized as aforesaid, and that the said amount of stock in said corporation be subscribed for as herein mentioned yet he demanded and̂ insisted on, haying and given to him’the individual obligation of said Seeley for said $5,000 with addi­tional security. Individual security, therefore, to said Fith­ian, and not any of the obligation of said corporation or of the stock whereof he the said Fithian had urged said sub- scription to be made as herein set forth. And this defendant in further answering says, that on or about the 7th day of 1865, m the negotiations aforesaid then with said rithian for this said purchase of said real and personal prop* erty, the said Fithian represented to this defendant he would sell all said real and personal property herein enumerated for what the same cost—that he wished to retire from the business that it was worth then more than its cost price, be­cause he had got it together before the rise of prices caused by the war.. And this defendant in further answering, says, that said Fithian at said interview and negotiations on March 7, 1865, exhibited to this defendant also an inventory or ac­count of the property, and which said inventory or account was contained in a book in possession of said Fithian, which said Charles S. Fithian represented and declared to this defendant, contained an account and inventory of all said real and personal property, and the original cost thereof; that said Wicks was interested with him in the same—that 3Q the interest of said Fithian and said Wicks in the whole

20

property would be from $33,000 to $35,000, and would not exceed $35,000 ̂ and that said Wicks had an interest or right of $10,000 in said property, making an amount in the whole, if not exceeding $35,000 for the whole of said real and per­sonal property; and that all of said property was available and marketable and in first rate order, and that all of it yyould be wanted in the business that the defendant was en­
g a g ed  in , and th a t th ere  w as no d ea d  sto ck  in  it, that he (said 
F ith ia n ) had  manufactured all th e  a rtic les  o f  said stock, or 

4 0  su p erin ten d ed  th e  m anu factu ring  o f  th e  same, and there was 
no m ore than  w h a t w ou ld  be w a n ted  in  the business by the 
defen dan t or  th e  aforesa id  firm. A n d  th is  defendant in fur­
th er  a n sw erin g , says, th a t he reposed  confidence then in the 
ex p er ien ce  and  represen ta tion s o f  sa id  F ithian , respecting 
sa id  p rop erty , and w as th ereb y  an d  b y  the said Fithian ;s 
rep resen ta tion s, in du ced  to  en ter  th en  in  the negotiations for 
sa id  purchase @f a ll  sa id  rea l and p ersonal property, and to 
b ecom e th en  in te re sted  th ere in  as h erein  stated, and did not 
m in u te ly  exam in e sa id  in v en to ry  accou n t or book last afore- 

5 0  sa id , th a t w as so ex h ib ited  and referred  to  by said Fithian
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on or about March 7, 1865 ; and this defendant in further answering, says, that he and said Dyer, acting for said mem- hers of said firm of Stout, Dyer & Co., upon the representa­tions and assurance aforesaid of said complainant, then, in or about March 7, 1865, bought all of said property, including all the right and interest of said Fithian and Said Wicks therein, of said Fithian, with the understanding then with the com­plainant that said Wicks should also be interested therein, and carry on said business with this defendant, and such others as were in and might be also engaged with defendant 10 therein; and at the same time agreed to pay said Fithian his price, or consideration of an amount, not exceeding said $35,000 as so represented by said Fithian,'$10,000 thereof to be paid by check and note as herein recited, and the balance to be secured or satisfied to said Fithian; and at the same ' time it was agreed by the parties to meet on March 14th,1865, at said Fithian’s office at Bridgeton, to give said checks and note therein, and to give obligations or bond and mort­gage as security, and arrange the satisfaction for the balance of said consideration or price of the property to said Fithian, 20 And this defendant in further answering says that the last afore­said book, inventory and account so exhibited and represented by said Fithian on or about said seventh day of March,.1865, respecting said property, was left in the possession and con­trol of said Charles S. Fithian, and that sometime prior to said meeting of said defendant and said parties on said March 14, 1865, and after the last aforesaid book, inventory and account were so shown, exhibited and represented by said Fithian to this defendant, and on, in or about March 7, 1865, and after said Fithian had so sold said property and 30 the defendant had so entered into the negotiation for the pur­chase of said property as aforesaid, for the price not exceed­ing $35,000 as aforesaid, the said Charles S. Fithian, obtained or had another book similar in appearance to the first afore­
said book exhibited on March 7, 1865, which said other book 
Was not exhibited or made known to said defendant, on or about said March 7, 1865, and said complainant made up or had made up without the knowledge or consent o f this defen­dant, or of the members of' said firm of Stout, Dyer & Co., a new or different account, or inventory of said property with 40 amounts therein stated as the cost of the property, and larger than what were contained in the book, inventory and accounts so first shown, and exhibited by the complainant, a copy of which said new or different account or inventory is herein set forth amounting to $50,979,13, as in and by the said new and different account, or inventory, in the book now possession of this defendant, and ready to be produced, as this honorable court shall direct, will more fully appear, and o which said new or different account or inventory and book, his defendant for further certainty prays leave to refer; and 50
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this defendant in further answering, says, that at the said meeting of the parties on March 14, 1865, at the time of the execution of said chattle mortgage and bonds, said Fithian 
did not exhibit, or refer to the former book account or inven- tory first exhibited before that day to this defendant, but ex­hibited such new account as whicn he had so made up with­out the knowledge or consent of this defendant, or the mem­bers of said firm of Stout, Dyer & Co., to the defendant, 

in w^v °u  ̂ informing any o f  the members of the said firm that 10 such new account or inventory has .been so made, and thereby represented to, and induces this defendant and the members of said firm to believe the same was the account or inventory and book first so exhibited to this defendant by the complain­ant, and as containing the bona fide accounts of the real original cost of all said property, and the said complainant insisted that $50,979.13, the amount of said new ac­count or inventory of the property ; was the same account and cost of the said property s,o first represented, and the real cost of the property so sold by him, and thereby fraudu- 20 lently induced this defendant, and the members of said firm of Stout, Dyer & Co., to believe the same to be correct, and thereby fraudulently induced this defendant, and the other members of said firm, to accept and act on the aforesaid new inventory and account, as the true and correct inventory and account of said property, and to subscribe as aforesaid for said amount of said stock of said corporation ; and this defen­dant in further answering, says, that said Wicks has been for a considerable time, interested with said Fithian, in said property and business of said Fithian, and that on and prior 30 to said formal transfer of said property by said Fithian to the defendant, corporation, it was understood by, and between said Fithian and said Wicks, that said Wicks had an interest of one-third in the profits of said Fithian’s said business, and that said Fithian had an interest of two-thirds in said business. And this defendant, in further answering, says, that said Wicks was interested to the extent of one- third in the excess of said new inventory and accounts there­of over the first-named inventory and accounts thereof, and said Fithian was interested to an extent of two-thirds of such 40 excess. And this defendant in further answering, says, that a considerable amount of the property mentioned in the in­ventory and account first exhibited to this defendant, was therein stated at a price also considerably above, its true true original cost price, and said Fithian thereby fraudulently represented to this defendant such account were the real cost of said property; and that a large amount of the property specified inboth inventories and accounts aforesaid, Ac.,-and so transferred, was, and still is, unmarketable, invaluable, 
and worthless, notwithstanding the declaration and assurances 50 of said Charles S. Fithian respecting the cost and quality of
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the personal property at and during said negotiation, and transfer thereof. And this defendant in further answering, says, that a large amount of said property contained in said book account or inventory, and the subject matter of said ne­gotiation and sale, was composed of canned fruits, vegetables, jellies, juices and other property manufactured, and materials for that purpose, secured from the air in tight cans and ves­sels, and so circumstanced, that an examination of the same could not be effected without opening of said cans or vessels; that the opening of said cans or vessels for the purpose of 10 examining such property and knowing the nature or quality of the contents thereof, would have subjected the parties in­terested and this defendant to a large expense and to consid­erable difficulty; and loss of time and the contents would prob­ably by such opening and exposure to the air have been de­teriorated in value, and that under peculiar circumstances necessarily connected with that kind of business, and the na­ture of the property in question, this defendant, and other members of the firm of Stout, Dyer & Co., were obliged to depend, in such negotiations and sale, and transfer, almost 20 entirely upon the assurances of the said Charles S. Fithian respecting the cost, quality, and quantity, and nature of the property in question in said negotiation and sale. And this defendant in further answering, insists, that the real cost and true quality of sealed vessels of said property, must have been best known to the said Charles S. Fithian, who had either (as he represented) manufactured the same, or had su­perintended the manufacturing of the same. And this defend­ant in further answering, says, that the said Fithian well knew at the time of said negotiation for and transfer of said 30 property, this defendant and the members of said firm were in­terested in the purchase of said property for the purpose of carrying on said business and selling canned fruits, vegeta­bles, sauces, jellies, juices, and similar articles by retail or 
otherwise, to various persons and parties thereafter in differ­ent parts of the United States, in the usual and customary routine of business; and said Charles S. Fithian knew that under the circumstances, the nature and quality of such pro­perty would not in all probability be known until said cans or vessels should be opened some time thereafter by different 40 persons in different places, who might thereafter become the purchasers thereof of this defendant, or of the members of the firm, or of his several associates, for family use or oth­erwise. And this defendant in further answering, says, that although by' said deed executed as aforesaid by said Fithian and his wife, and by said transfer of said property by said Charles S. Fithian, to said corporation, the title of said pro­perty became, technically in law, vested in said corporation by name, yet the members of the firm herein named or the said associates, or said defendant in business, really7 owned 50
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and took possession of said property in said transfer thereof 
hy said Pithian and said firm of Stout, Dyer & Co., paid said Charles S. Fithian said check of $5,000 thereon, and lave him said note of $5,000 thereon ; and that immediately after the execution of the last aforesaid sale and transfer, the said John 
W. Stout, Dyer and Wicks, William W. Stout and Seeley formed a new firm called Stout, Dyer & Wicks, and tram sacted the business under the name of the last-named firm in hiew York city and elsewhere, and that very little if any 10 business was transacted in the name of said corporation, all of which circumstances this defendant is satisfied said Fith­ian very well knew. And this defendant in further answer- mg, says, that afterward, on or about April 21,1866, the said Charles S. Fithian received of said Stout, Dyer & Wicks seventeen dollars and eighty cents, also a note at three months or six hundred and forty-four dollars and forty-six cents, and on® payable in six months for four thousand one hundredand forty-two dollars and thirty-one cents, in full satisfaction 

on four thousand six hundred and thirty-four20 dollars, dated March 14, 1865, and executed by (said corpor- â10a p an4>fhat a receipt to that effect was credlited on said bond by said Fithian, and said receipt expressed jto the effect that the notes when paid would be in full for said bond with interest, which daté of said notes as recited bylsaid receipt now m possession of this defendant, and ready to be produced as this Court may direct, will more fully appear, and which said receipts and bond, if necessary, the said defdbdant prays leave to refer. | And this defendant, in fur their answering, b̂at the said corporation had not the power to pay said 30 bond, and said firm were in want of funds them to pay the last aforesaid bond, then and after said bond became due, the said jir nr gave said notes, which said notes saidlfirm after­ward paid off. And this defendant in further jmswering. says, that the said bond of $4,633, dated March\ 14,1865̂ executed to said Fithian by said corporation, and tliie other - bond of $4,633 also executed to said Fithian by said corpor­ation, as aforesaid, of. the same date, was also subsequently satisfied in full to said complainant, by said Stout, Dyer & ’Y*.cks, by their notes which they gave to him at his request, 40 which said notes, were transferred to other parties by said Fithian, and afterward paid off to the holders thereof by said Stout, Dyer & Wicks. And this defendant in further an­swering, says, that also by an agreement, date$ said March 14, 1865, made by the said Charles S, Fithian in writing, on the one part, and formally entered into and executed by said corporation by said Wicks as President thereof, in and by which said written agreement, the said Charles S. Fithian recited that, Wheaeas, he the said Charles S. Fithian, for a valuable consideration, had that day sold all his interest and 50 property in the Canning factory, located at the corner of
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Bank and Irwin streets in Bridgeton aforesaid, to the said corporation, the party of the second part therein : Therefore, in consideration of the premises agreed thereby with the said corporation that he would not enter into or engage in, directly or indirectly, in any branch of the business of canning, pre­serving or pickling fruit, vegetables or sauces in or any branch of the business that was then or had been carried on by him ; and that he would not give his consent that William Pogue, late of the firm of Fithian & Pogue, should enter into any branch of said business without the consent of said cor­poration, under the penalty of $5,000. Provided, neverthe­less, that the said The West Jersey Canning and Pickling Company should pay and satisfy the obligations held against them by said Charles ¡3. Fithian as they became due ; other­wise said agreement should be void, and the said corporation in and by said written agreement, agreed * to pay all taxes that might be assessed in any way upon said business or pro­perty, as in and by the said agreement or the contents of said writing, reference being thereto had the same may more fully appear, and to which said agreement or inventory this defend­ant prays leave to refer if necessary. And this defendant in further answering, says, that the said complainant in and by the last aforesaid writing, referred to the revenue taxes on the aforesaid manufactured stores or articles so manufactured by him, and that the said Stout, Dyer & Wicks subsequently paid a large amount of money to the proper revenue officer for such taxes referred to in said writing on the manufactured articles so manufactured and sold by said Fithian. And this defendant in further answering, says, that said Charles S. Fithian had also included said taxes in the estimate and account so made up by him, as herein stated, in the aforesaid books and | schedule and accounts hereinbefore referred to, and so exhibited by him in said negotiation ; and this defend­ant insists that such payment of' said taxes by Stout, Dyer & Wicks to the proper revenue officer, should have been made bysaid Charles S. Fithian, and should be allowed and de­ducted out of any moneys said Fithian may claim of the de- endant in relation to said business or agreement. And this efendant in further answering, says, that the aforesaid mort- pge of the complainant of $10,000 principal also contained u its conditions or provisos of redemption, a stipulation or agreement that the West Jersey Canning and Pickling Com­
pany corporation aforesaid, their successors or assigns, should 
o +h° ihe said .Charles S. Fithian said ,sum of $10,000, iû i1® day and time therein before mentioned, together with a~ raterest, without any deduction, defalcation, oy abate. 

n ' to be made fo r  or in respect of any taxes, charges or assess- 
saT sy ^ ever‘ And this defendant in further answering, afo ’ aforesaid agreement or contract so made, asresaid, as contained in said agreement or contract-bonds
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and mortgages between the said complainant and the West Jersey Canning and Pickling Company or corporation afore­said, although on separate papers, were, and are one entire transaction, were, and are corrupt, and erroneous, and void, and contrary to the acts of the Legislature of the State of New Jersey, entitled An act against usury, revised and ap­proved, April 10,1846, and the supplement thereto, approved April 12,1864, which said act provides that no person should upon any contract take directly or indirectly for loan of any money, wares, merchandise, goods or chattels, above the amount of six dollars for the forbearance of one hundred dol­lars for a year, and after that rate for a greater or less sum or for a shorter or longer time; and also provides that all notes, bills, bonds, mortgages, contracts, covenants, convey­ances and assurances which shall be made for the payment, or delivery of any moneys, wares, merchandise, goods or chat­tels so to be lent, on which a higher interest is reserved or taken than is thereby allowed, shall be utterly void; and which said supplement provides that in all cases of suits at law or in equity, to enforce any note, bill, bond, mortgage, contract, cov­enant, conveyance or assurance which shall he thereafter made for the payment or delivery of any money, wares, mer­chandise, goods or chattels lent, and on which a higher rate of interest shall be reserved or taken than there is allowed by law of the place where the contract was made, or is to be performed, the amount or value actually lent without interest 
or cost of suit may be recovered and no more. And if any premium or illegal interest shall have been paid to the lender, the sum so paid shall be deducted from the amount that may be due as aforesaid, and recovery had for the balance only. And this- defendant further submits that although the aforesaid agreement was made by the said Charles S. Lith- ian of the one part, and the West Jersey Canning and Pick­ling Company corporation aforesaid, formerly named in said papers, contracts and agreements, of the other part, yet trie name of said corporation was used by said Fithian as a mere shift or device for such corrupt, usurious and fraudulent tran­sactions ; and he knew that the said defendant, and the rea individual associates were the real owners and purchasers o said property, and paid for the same as herein stated; tna said corporation as a party defendants in this suit woul entitled to the benefit of the provisions of said act, an _ said supplements thereto, and to plead the same. And defendant is entitled- herein, under the circumstances co nected with such transaction and agreements, to set up same defence, and plead the same matters, as the said corp _ ation could, if defendant herein; and this defendant msis the statutes or acts, and the supplement aforesaid, aiid ca _ 
the same benefits thereof as if he had specially plea e50 same. And this defendant in further answering, say s. that
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't the time of the said negotiation and sale of said property, 
and contracts aforesaid by said complainant, said complain­
ant fraudulently represented the same to be then of first-rate 
quality, and put up in good o r d e r  for preservation, and would
keep Ld for sale and use in said business. And this de­
fendant in further answering, says, that the_ said Charles .̂
Fithian fraudulently represented 111, and by the accoung| 
books and inventory so first exhibited as aforesaid m said 
negotiation and sale, the cost of said m o r e > than
it really was; and this defendant insists that the amount or 
price for whiih the said Fithian really sold said property, 
and which he ought to have received therefor, was s e v ­
e r a l  t h o u s a n d  dollars i n  a m o u n t  l e s s  t h a n  what the amounts 
of the i n v e n t o r y  accounts or schedules of said property foo- 
ed up in the book or accounts so first exhibited respecting the 
same instead of the amount which said accounts did toot 
up, and that the account or price for which t h e  said Fithian 
actually in said negotiation sold all of said property, and 
which he was entitled to have received therefore, was and is 
s e v e r a l  t h o u s a n d  d o l l a r s  l e s s  than what the amount of the in­
ventory accounts and schedule ot said property toots j up in 
the said other book so exhibited by hm i n  s a i d  n e g o t i a t i o n s  
o n  M a r c h  14, 1865, at the time of the xecution of said mort­
gages, and for which said last amounts he so fraudulen y re­
ceived as aforesaid, said moneys, bonds, mortgages and no es.
And this defendant in further answering, submits and insists 
that the said Charles S. Fithian in receiving heretofore the 
moneys and satisfactions as herein stated in the transaction, 
respecting the said sale of said property, has already trau - 
ulently received several thousand dollars more than a l l  s a i  
‘p r o p e r t y  w a s  w o r t h , a n d  h a s  a l r e a d y  a t  a n d  s i n c e  sai sa e 
received at least .five thousand dollars in money before the 
commencement of this suit, more than the said cost of sai 
property at the time of said negotiation and sale thereo .
And this defendant in further answering, says, a large quan­
tity of said articles of said property so secured, as 
in said cans and vessels, and so situate as herein stated, this 
defendant has discovered since said sale and transfer thereo , 
by said Fithian, are of an inferior q u a l i t y , u n s a l e a b l e , w o r t h -  
l e s s  a n d  u s e l e s s  i n  s a i d  b u s i n e s s , a n d  n o t  o f  t h e  k i n d  o r  q u a  - 
i t y  r e p r e s e n t e d  by said Fithian at the time of said negotia­
tion and sale by said Fithian. And this defendant did not 
discover that they were of such inferior quality, 
worthless, useless in said business until after said Fithian 
had received said moneys so as aforesaid paid him, ancl no 
until after said Fithian had received said notes so as afore­
said given to him as herein mentioned, and which said notes 
being negotiable, and having been negotiated by said i  ithian 
to other parties, as said Fithian represented to this defendant, 
could not be recalled. And this defendant submits that his t>u

30
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rights in this suit and in the premises, should not be preiu 
diced, H  reason of said notes having been given anchnJn
forth ̂  t0 Sa‘d Flthian ™der *he c'rcilm8taiices herein get
n And defendant further answering, saith, that the dif­
ference between said $50,900 and the amountof the inventory,
R H  i  herei“ before set forth> ™  arranged by 
H  M-th 5 a.rl the parties 111 said negotiation and sale, out- , side of and independent of said bonds, checks and moneys,

10 o?Jn?-wIlg t0 said Fithian for said $79 13, thesaid difference in figures. And this defendant in further an- 
wering, says, he s u b m i t s  a n d  i n s i s t s  t h a t  t h e r e  i s  n o t  a n y t h i n g  
ontamed in any of the agreements, or contracts, or bonds, 

or deeds referred to in said bill of complaint, that canoi 
o u g h t  t o  b e  c o n s t r u e d ,  either in law or equity, to bind the de- 
en an o the payment for satisfaction of the moneys men- 
loned m said bond and mortgages, mentioned in the com­

plainant s bill of complaint, or that this defendant assumed
on « IHKlra - sa*d hood and mortgage, or any part thereof, f 
¿ V  or that he, this defendant, assumed at any time to pay said 

bond and mortgage referred to in said bill of complaint, or 
any part of the moneys therein contained. And this defend, 
ant m further answering, says, and insists, that among other

qgofih swi wâ mit « §  mentioned in said inventory, as o,dbU gallons, cost only ten cents per gallon, and was, and 
is, fraudulently represented in said inventory as having cost 
seventy-five cents per gallon; and that among other things, 
the item of 203 barrels in said inventory cost only one dollar 

H| Per frarrol, and was, and is, fraudulently represented in said 
30 inventory as having cost two dollars and fifty cents per bar­

rel j and that the item of 1,765 gallon's jelly juice in said in­
ventory, cost only ten cents per gallon, and was, and is, 
fraudulently represented in said inventory, as having cost 
fifty cents per gallon; that the item of fifty gross pint oval 
bottles in said inventory, cost only five dollars per gross, and 
was, and is, fraudulently represented in said inventory as 
having cost eight dollars per gross ; that the item of twelve 
sets of round dies in said inventory, cost only eight dollars 
a set, but was, and is, represented fraudulently in said in- 

40 ventory as having cost twelve dollars per, set; that the item 
of six copper kettles mentioned in said inventory, cost only 
twenty-five dollars apiece, but was, and is, fraudulently rep­
resented in said inventory as having cost fifty dollars apiece’ 
that the item of 550 peach-crates mentioned in said inventoryCost OTllv tWAn-f-T7_-fiTT£* OAn+f, _ BSS WSM -n 1 ATI tlu
tucit wie irem oi oou peach-crates mentioned m said inventory, 
cost only twenty-five cents apiece, but was and is, fraudulently 
represented in said inventory as having cost one dollar 
apiece ; that the item of 1,016 half-gallon extra bottles in said 
inventory cost only one dollar ner dozen, but was and is,fraudu-

me item tu i,uio nan-gaiion extra monies m ^  
inventory cost only one dollar per dozen, but was and is, fraudu 

represented in said inventory as having cost two dol- 
50 lars and fifty cents per dozen; that the item of five ketchup
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tanks in said inventory cost only two hundred dollars, but 
were and are fraudulently represented in said inventory as 
having cost five hundred dollars. And this defendant in fur­
ther answering, says, that the work bench mentioned in said 
inventory at % price or cost of one hundred dollars; and a 
tinman’s cupboard mentioned therein, six dollars; and one 
label case mentioned in said inventory at a price of forty 
dollars; and twelve benches at a price of twelve dollars; and 
seven benches at a price of ten dollars and fifty cents, 
were, at said negotiation and sale, represented by said Fith- 
ian as personal property. And this defendant and the mem­
bers of said firm, relying on said Fithian’s representation, 
did not i n s p e c t  o r  e x a m i n e  t h e  s a m e ,  and therefore believed 
that the said items were personal property; but this defend­
ant says and insists that they were, and are, fixtures, and 
part of the said real estate, and were fraudulently embraced 
in said inventory, and should not have been contained in said 
inventory of personal property. And this defendant in fur­
ther answering, says, on or about June 15,1866, this defend­
ant, one of the firm of Stout, Dyer &  Wicks, demanded of 
said complainant, that the said inventory and accounts, and 
amounts thereof, should be corrected to the effect that the 
proper cost of the property therein being made right by him 
with this defendant, and the persons concerned with him in 
said business and transaction. And this defendant in further 
answering says that on or about the 30 th day of February, A. D. 
1867̂ this defendant caused a demand in writing to be made 
bf said complainant, to surrender to this defendant the mort­
gage mentioned in the bill of complaint of $10,000 princi- 
jwi’ q nĈ â -° moj4gage on the personal property of|jo,900 principal hereinbefore referred to, and also to sur­
render to this defendant all bonds, notes or other vouchers 
accompanying said mortgages, or either of them, that the 
same were improperly held by said Fithian, and thereby no- 
1 ed said complainant that he the said Fithian had received 
e ore then, all moneys that he was rightfully entitled to re- 
eive thereon, and. that the same be surrendered in ten days 
rom the date thereof, and to be canceled of record. And 

pedant in further answering, says, that the complain- 
still improperly and unjustly retains and holds said mort-

sAufl njPPj vouĉ ers 5 and this defendant submits that the 
?DC|f and̂ mortgages held by the complainant, and re­

ant f ln 1 i Sâ  °f complaint, was by the said complain- 
en̂ ly Pr°cured and obtained; and this defendant 

ori, : 8 “  although the said,bonds and mortgages were 
• urnnA1f exe.cû ed in the name of said corporation, and the 
in tb  ̂aerên r.ê erred to, was put by the deed and papers 
iustrn uan}eI°f corporation, yet the said complainant was 
aamp ^  v! kave said deed and papers so arranged in the 

o said corporation, as a mere shift and devise for com-
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plainant’s own benefit to answer the fraudulent purposes in­
tended by him, respecting the same, and with the hope and 
intention on the part of the complainant of thereby render- 
ing it more difficult for this defendant, or any other person, or 
who might own or be in possession of the said premises, 
to avail himself of a defence against said mortgages mentioned 
in the complainant's bill; and this defendant insists that the 
complainant is not entitled to the relief prayed for in the 
complainant's bill, and that there was not at the time, or 

10 execution of said bond and mortgage, or since then, any good 
or valuable considerations in said bond 'and mortgage, or 
either of them, and that the same is not binding on said prop­
erty or on this defendant, and should not be decreed an in- 
cumberance or lien on said premises, or on any part thereof; 
and that the defendant by this honorable Court, ought not to 
be decreed to pay any amount or any moneys on said bond 
and mortgages; and that the said premises or any part 
thereof, ought not to be decreed to be sold by the order of 
this Co!iri ’ an(i that the sâ  complainant is not entitled to 20 any relief in this suit, against said defendant. And this de­
fendant denies all, and all manner of unlawful combination 
and confederacy in the said bill charged, without this that any 
other matters or things material for him to make answers unto 
and not herein and hereby well and sufficiently answered, con­
fessed, or avoided, or denied, traversed is true to the knowledge 
or belief of the defendant, which things this defendant is ready 
to aver, maintain and prove, as this honorable Court may 
direct, and prays that the Court may decree in the premises 
as shall be agreeable to equity and good conscience, and the 

30 defendant be hence dismissed with his reasonable cost and 
charges in this behalf most wrongfully sustained ; and will 
ever pray, &c.

R. ALLEN, Jr.,
Solicitor of C., D e f e n d a n t .

New J ersey, 

M o n m o u t h  C o u n t y ,
ss.

John W. Stout, the above-named defendant, being duly 
. sworn according to law, on oath saith, that the matter and 

things set forth in the above answer, so far as they relate to 
his own acts, are true, and so far as relates to the acts of 

40 others he believes them to be true.
Sworn and subscribed this 26th day 

of April, A. D. 1867, before me J ohn  W. Stout.

Edmund M. Throckmorton,
44 A  M a s t e r  i n  t h e  C o u r t  o f  C h a n c e r y  o f  s a i d  S t a t e .
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Charles S. Eithian, C o m p l a i n a n t ,
a n d

J ohn Stout, D e f e n d a n t .
► O n  B i l l s , E t c .

Examination of witness in the above stated cause taken at 
my office in the city of Bridgeton on the 21st day of May, 
1867, at 11 o’clock, A. M., before me, Charles E. Elmer, one 
of the Masters and Examiners of the Court of Chancery, in 
the presence of Nixon & Mitchell, Solicitors, &c., of counsel 
with complainant, and in the presence of R. Allen, Jr., of coun­
sel with the defendant.

James J. Reeves, a witness produced on the part of com­
plainant, being duly sworn says: Being shown paper marked 
Exhibit No. 1 on part of complainant, I am one of the sub­
scribing witnesses to the execution of this mortgage, and was 
present at the execution thereof, and signed it as a subscrib­
ing witness; that is my handwriting thereto (being shown 
paper marked Exhibit No. 2, on part of complainant). I was a 
subscribing witness to this bond, saw the execution of it, and 
that is my handwriting as witness thereto. Being shown pa­
per marked Exhibit No. 3 ,on part of complainant says : I was 
a subscribing witness to that paper, and saw the execution 
thereof. Being shown Exhibit No. 4 , on part of complainant 
1 drew this paper, but was not a subscribing witness to it— 
(it is admitted that the subscribing witness to this paper re­
sides out of the State of New Jersey by Counsel of complain­
ant and defendant). I know the handwriting of all the par- 
hes to this paper excepting that of William W, Stout, and 
believe that it is the handwriting of John W. Stout, H. Bal­
lard Dyer, Lorin J. Wicks and Robert M. Seeley signed to 
this paper. (It is excepted on the part of the defendant to 
he offering of all the above exhibits in evidence and to the 

exhibits themselves.)
Sworn and subscribed before me 

this 21st day of May, A. D. 1867.
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Qj E- Elner, M .  i n  C h a n c e r y , C .  o f  N .  J .
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R obert M. S eeley , a witness produced on the part of 

complainant, being duly sworn (being shown Exhibit No. 4, 
on part of complainant) says. I am one of the firm, and have 
been acting as-bookkeeper at the the manufactory in Bridge- 
ton. W. H. Cramer, the subscribing witness to Exhibit No. 
4, was acting1 bookkeeper for the same firm in New York.

I believe the name subscribed to that paper is the proper 
handwriting of W. JET. Cramer. I don’t know the handwrit­
ing of William W. Stout; the other signatures to that paper 
are in the handwriting of the other parties thereto.

Sworn and subscribed before me 
this 21st day of May, A. D. 1867. R. M. SEELEY.

C. E. E lner , M .  i n  C h a n c e r y , C .  o f  N e w  J e r s e y .

It is still excepted on the part of defendant to the offering 
of the exhibits in evidence, and to the exhibits themselves. 

The complainant closes his testimony.

Charles S. F ith ia n , C o m p l a i n a n t , 
a n d

J ohn W. Stout, D e f e n d a n t .

Cumberland 
► Circuit.

I n  E q u i t y .

20 Please take notice of the taking of evidence on the part of 
the defendant in the above stated cause before A. S. Jackson, 
Esq., Master and Examiner in Chancery of New Jersey, on 
Thursday, June 6, 1867, at ten o’clock A. M., at No. 7 Ex­
change Place, Jersey City.

R. A l le n , Jr., S o l i c i t o r  o f  D e f e n d a n t  
To Hon. J ohn T. N ixo n , S o l i c i t o r  o f  C o m p l a i n a n t .

May 27,1867.

F ithian

30

[E ndorsed.]

Cumberland Circuit, I n  E q u i t y .  

N o t i c e  r e t u r n a b l e  J u n e  6, 1867, 
J i t  10 o ’c l o c k , A .  M .

v s .

S tout.

Due and legal service acknowledged June 1,1867
J ohn T. N ixon,

S o l i c i t o r  o f  C o m p l a i n a n t
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CHAELES S. F1THIAN, C o m p l a i n a n t , 
a n d

JOHN W. STOUT, D e f e n d a n t .  J
Examination of witnesses in the above entitled cause, on 

the part of the defendant, taken before me, Abraham S. Jack- 
son, a Master and Examiner of said Court, at my office, No.
7 Exchange Place, in Jersey City, on Thursday, the 6th day 
of June, A. D. 1867, at 10 o’clock, A. M., in pursuance of 
notice given therefor, due and légal service whereof has been 
admitted in writing by the Solicitor of the complainant.

Present Robert Allen, Jr., Solicitor of the defendant, .and 
Hon. John T. Nixon, Solicitor of the complainant.

John W. Stout, the defendant, being duly sworn oh his ID 
own behalf, deposes and says :

1. Where do you live ?
Hed Bank, New Jersey.
2. What is your business ?
Canning of fruits, vegetables and preserving pickles.
3. How long have you been engaged in that business?
The first interest I took with Mr. Broadmeadow was the 22d

°f August, 1863.
I had no experience in the business, that is, didn’t stay in 

the store, till 1864. 20
4- Wh° else, besides Broadmeadow, was then concerned in 

wie business with vou ?
Ho one.
o* Did Broadmeadow sell out his interest ?He did.

4



6. To whom?
To me.
7. Where was the store you speak of?
Ninety-one Barclay street, New York city.
8. Who succeeded in the business, after Broadmeadow, 

with you, if any one ?
I succeeded Broadmeadow and Stout on August 22d, 1864.
9. How long did you continue the business alone!
From 22d of August, 1864, to the 1st of February, 1865.

10 10. Are you acquainted with Charles S. Fithian,and for
how long have you known him ?

1 am acquainted with Mr. Fithian. I think he called at 
my store, when I was alone, between August, 1864, and Feb­
ruary, 1865—I think so 5 I won’t be certain.

11. Where did Mr. Fithian then live, and what was mi
business at that time ? H R

Between 1864 and 1865 I can’t say that I knew where the 
man lived-; he might have introduced himself and told me, 
but I have no recollection of it at present. His business was 

20 canning fruits and vegetables.
12. Where does Mr. Fithian now live?
At Bridgeton, New Jersey.
13. How long has he lived there ?
I couldn’t say. , \  j. !14. H ow  lo n g  have you know n th a t he has lived 1

Bridgeton ?
I think from February, 1865. _
15. Where did he carry on his business you speak 01.
At Bridgeton, New Jersey. ,, t

30 16. For how long do you know he had carried on
business then ? RHH II understood from him two or three years before Feb )< |
1817.’ With what property did he transact that JuS1»ess; | 
and what was, as far as you know, the nature 0 P
ei*He had real estate with buildings and factories, machinery
and tools adapted to the business, I suppose. ,

18. How much real estate was there in quanti v,  ̂
40 I think there was in the neighborhood of- a quar

£icr6« ?19. To whom did he transfer that factory, and w en •
He transferred it to the West Jersey Canning

50

Me iransierrea 11 10 m e n  .
ling Company, on paper, the 14th day of Marc ,

20. Were you present at the time of the trans e 
jlOS sir.
21. Who else was present at the same time ?
Mr. Dyer, Mr. Wicks, Mr. Fithian and Mr. -K-e

don’t recollect whether Mr. Seeley was presen or
22. Where was the transfer made?

I
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It was at Mr. Reeves’ office, at night, where the money 

I S  Mr. Reeves’ office is at Bridgeton, New Jersey.
The money was paid here, and the deed delivered at the
“ l.llow much money was then paid? How and to whom,
>BTterew™i5,000 paid by certified check of the Importers 
r S e ,s  Bank of &ew York city; paid hy Stoat, Dyer &
Co. to Charles S. Fithian. It was fetout, Dyer &  Cos.
“There was a note given at that time by Stout, Dyer & Co 
for $5,000, payal>le in one week from its date, I think. 1 
note was given to Charles S. Fithian . There were other ob­
ligations given for the purchase, that is, in payment toi the
'"rhcre was a mortgage given for $10,000 to Charles S. 
Fithian on the real estate at Bridgeton, being the pioperty
Tf! What were the other obligations you speak of which
were given ? i -rv HHThere vims a bond for $4,633 33, that was due December 
1st, 1865. There was another bond given for the same 
amount, due February 1st, 1866. And another bond given 
for the same amount, due April 1st, 1866. Ihm las -nam
bond was for $4,633 34. , „ ,,There was a chattel mortgage given as collateral .lor̂  
three bonds, including the $10,000 mortgage, making m a , 
$23,900.

25. To whom were these obligations given .
To Charles S. Fithian. ,
26. What was the property for which the above money and

obligations were given ? 9 *Well, it was for a factory at Bridgeton, the machinery, 
fixtures and tools, and stock of goods on hand, consisting o 
juices, sauces, catsup, canned goods and spices; tin, sheet 
tin or box tin, tin cans, boxes, barrels and lumber; there were 
other goods, which 1 can’t think of at present, without run­
ning over them. I have a complete list of the goods bought. 
Real estate on which the factory stood, about quarter ol an 
acre.

27. When did you first see the factory you speak of.
I believe it was the 8th of March, 1865.
28. Who was in company with you at that time .
Mr. Dyer, Mr. Fithian, Mr. Wicks. Mr. Fithian and Mr.

Wicks had met me and Mr. Dyer at Philadelphia, to make a 
contract for canned goods for Stout, Dyer & Co.

29. When did Mr. Fithian first propose to sell the factory 
and property you speak of?

It was on the night of the 7th of March, 1865.
30. Where at?

20

30

40

50



At the American Hotel, Philadelphia.
31. Where and when did he sell the property ?
The final bargain, the closing of the bargain, was at Bridge, 

ton, New Jersey, on the 8th of March, 1865.
32. What did he say the property consisted of ?

• Consisted of this real estate, factory, machinery, piping, 
belting, | kettles, tanks, Ac., juices, sauces, catsup, canned 
goods, tin cans and jellies, boxes, boards, barrels, tools, fix* 

_ tures and all the property mentioned in the account of stock 
10 showed us at the time.

33. What did the canned goods consist of, as he, Fithian, 
represented to you ?

The canned goods stock was very light: a small quantity.
34. Question 33 repeated.
Well, he represented the canned goods as A No. 1, as he 

did all the goods.
35. Question 33 repeated again.
There were no peaches or tomatoes. The rest were sample 

cans; I don’t recollect what they were. He didn’t represent 
20 them any particular class of fruits.

36. What did he say he.sold? '
He sold us his entire stock of goods on hand, except the 

peaches and tomatoes. We bought of him bis stock of goods 
on hand; that is, all his goods except the peaches and toma­
toes, by account of stock already taken, which he showed us 
then, which he said he had taken to make up his books and 
to settle with Mr. Wicks, whose salary was one-third of the 
net profits. That this account of stock was taken at cost, 
what these goods had actually cost him.

30 I And that there was nothing in this account of stock, either 
in quality or quantity, but what we needed in the busi­
ness.

That it was all good A No. 1 stock, worth all the money it 
cost, and couldn’t be replaced for the same money ; that is, 
the majority of it couldn’t be replaced.

And that there was nothing in the stock, if we carried on 
the business, but what we would have to purchase or needed, 
either in quality or quantity.

He gave us the reason why we couldn’t buy the same 
40 goods at the same price, because of the great rise of goods 

caused by the war. He held out the same inducement as 
regards the real estate and machinery. The great rise caused 
by the war would make it cost a good deal more to replace 
it.
• He also stated this account of stock was correct ,* that Mr. 
Chittenden had gone over the whole of it with a view to buy 
it; was anxious to buy it. The only reason he didn’t buy, 
was, he was waiting for funds from California from his 
brother, which had not arrived, or he had been disappointed 

50 in receiving it, or something to that purpose. That Mr.



29
Chittenden would be very much disappointed in not getting 
the property, through our purchase.

He held out inducements with the Cumberland sauce, a 
particular sauce they were manufacturing; that large quan­
tities of it had been sold at a large profit, from 40 to 100 per 
cent.

That he just sold $10,000 worth to Mr. Dudley, 1 think 
he said. Mr. Chittenden thought there would be a million of 
dollars worth of this sauce sold, if it was properly adver­
tised. 10

37. Did he show you the book containing the account of 
stock which he referred to ?

He did.
38. Have you that book with you?
I have.
(Book offered in evidence and marked Exhibit D. 1, on 

part of defendant.)
39. Is this the book containing the account of stock you refer to ?
This is the book he showed us the first time we were in 20 

Bridgeton.
40. Does this book contain any items of matters besides 

the account of stock ?
It does.
41. What part of this book contains the account of stock 

you refer to ?
The back part of it.
42. Show the particular part of the book containing the 

items of stock you refer to.
It begins on the page headed “Account of stock taken Dec. 3021,1864.”
43. And how far does it extend, through the book ?
It extends over twenty-five pages, I think. I counted the 

Wank pages.
44. Give the last item of the account in ink on the last
“Peas do. 2,000, $10.00.”
45. In whose hand-writing are the items of that account ? 
Kobert M. Seeley's.
46. You mean by his hand-writing the pencil as well as thelink figures, do you?
47)em'e fhe pencil is his figures, and hand-writing, too. 

«o n4. x n do the figures at the end of each item represent, as stated to you by Mr. Fithian ?
J-he cost of the goods.

nf iu of Mr. Fithian represent to you was the cost 
the property he sold?
(objected to as leading.)

mat p ̂  am y°u mean> the whole amount of the goods orcost of each item ?

40

50
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49. I mean the cost of the whole of the goods and amount 

of each item.
Mr. Fithian told me that his stock would amount to $32,- 

000 or $33,000, not over $35,000.
50. When did he tell you so ?
He told me so in Philadelphia and Bridgeton both.
51. Question 50 repeated.
He told me so on the 7th and 8th of March, 1865. First 

on the 7.th of March, 1865, at the American Hotel in Phila- 
10' delphia, between 111 and 12 o’clock at night. Mr. Dyer and 

myself met Mr. Fithian and Mr. Wicks at the American Ho­
tel in Philadelphia, on the 7th of March, at 9 or 10 o’clock in 
the morning. I won’t say which. We used up most of the 
day, the whole what was left, in contracting for canned 
goods. I think it was along about—

52. Where were you when you said he told you so at 
Bridgeton, and who was present ?

At his office in Bridgeton. Mr. Wicks, I think, and Mr. 
Dyer were present.

20 53. Was the real estate included, or not, in the $35,000?
It was.
54. Was the real estate mentioned as an item in account 

of stock in Exhibit D 1 ?
it is mentioned as an item.
55. Point out the item which mentions the real estate.
It is at the foot of the tenth paa:e.

1 56. Recite the item which was intended to cover the real
estate.

“ Buildings, boilers, piping, &c, $6,000, as marked on last 
30 stock account.”

57. You say Mr. Fithian told you on the 8th oi March, 
1865, that his stock would amount to. $32,000 or $33,000, 
not over $35,000, as to cost. Was that at and during the 
negotiation for the purchase of the property ?

(Objected to as leading.)
It was during both ; at and during the negotiation.
58. Upon what representations did Stout, Dyer &  Co. pur­

chase the property of Fithian, the complainant ? ,
On representation that this account of stock, which he ha 

40 taken, was at cost; and the stock was what we wanted lor 
the business.

Wre bought it on Fitbian’s word alone. We were judges. I was no judge. That he,. Fithian, had taken an 
account of stock for his own satisfaction to mak^û ver 
books, as any other business man would do. I and Mr. y 

, both asked him the question over and over, if there was an) 
bad.stock, or old stock that was not available or saleable.̂

We asked him if there was not too much stock oi , 
kinds. He said there was not; that there was no dead 

50 or unsaleable stock. It was all in prime order, just wna
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wanted, and if we hadn’t it, we would have to go out and 
purchase it.

He held out the inducement, the great profit in the busi­
ness, the location for the business just right. He praised the 
advantages of the factory and the establishment of the busi­
ness there, all he could do. That he had made a great deal 
of money and started the business only a short time before 
with only a few hundred dollars. I think the amount he told 
me he started business was $400.00.

59. You use the word “stock” in your last answer. What 
did Mr. Fithian include in the stock you speak of?

Speaking of quality and quantity he meant, or I suppose 
he meant, his stock; that is, his goods, sauces and so on.

60. Did Mr. Fithian include in the stock you speak of in 
your answer next preceding your last answer, the real estate, 
factory, boilers and appurtenances ?

Or what did he include ?
(Objected to as leading.)
Well, in speaking of the whole thing he included the 

whole thing. In speaking of the stock in trade, he included 
the stock.

61. Question 60 repeated.
In speaking he included the stock; that is, when we 

were speaking of too much stock we meant his merchandise ; 
that is, the stuff he manufactured, sauces, catsups, jellies, 
Ac.

62. Who composed the firm of Stout, Dyer &  Co., on March 
8,1865.

John W. Stout (myself), Henry Ballard Dyer and William 
W. Stout.

63. Did Mr. Fithian, the complainant, sell his factory 
buildings and real estate appurtenant to the same ?

He did.
64. When ?
On the 8th of March, 1865.
65. When was the deed made and delivered for the real 

éstate?
On the 14th of March, 1865.
66. Where ?
At Bridgeton, New Jersey.
67. Who was present at the delivery of the deed?
John W. Stout, Henry Ballard Dyer, Lorin J. Wicks, 

Charles S. Fithian and Mr. Reeves—I forget his first name.
68. If the real estate was sold by him on the 8th of

March, 1865, why was not the deed delivered on the same day ? J
Because we hadn’t the money with us to make the first 

payment.
69- What do you mean bv the first payment ?
$5,000.

10
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70. Which you have above referred to ?
Yes, sir.
71. Were you present at the delivery of the deed ?
1 was.
72. How came the deed to be made to the West Jersey 

Canning and Pickling Company? .
Mr. Fithian had a charter for such a company, persuaded 

us to organize such a company, and we done sq.
73. Question 72 repeated—and at whose request?

10 At Mr. Fithian’s request.
74. Whom do you mean by the words “we” and “us” in 

your answer next preceding the last?
Henry Ballard Dyer, Lorin J. Wicks and John W. Stout 

and Robert M. Seeley. My brother was not there. 1 rep­
resented him.

75. Do you know when the West Jersey Canning and 
Pickling Company was incorporated by the Legislature ?

I don’t know the exact date. I know they had the char, 
ter. I mean that such a charter had been granted. I think 

20 it was the fore-part of the year 1865.
76. Who were the first stockholders of the company?
John* W. Stout, Henry B. Dyer, Lorin J. Wicks, William

W. Stout and Robert M. Seeley.
77. What do you mean by those persons being the first 

stockholders ?
They subscribed for the only stock that was taken.
78. Prior to those persons you mentioned as being stock- 

holders, who were the officers of that corporation?
Mr. Charles Fithian was President, James J. Reeves was 

30 Secretary, Lorin J. Wicks was Treasurer.
79. About how long did Mr. Fithian occupy the Presi­

dency of the corporation, or in other words how long was it 
from the time he was first inaugurated to the time he re­
signed ?

It might have been five or ten minutes; it might have 
been less. : . . .

80. Who succeeded Mr. Fithian as President of that cor­
poration ?

Lorin J. Wicks.
40 81. Who succeeded Reeves as Secretary ?

Henry B. Dyer.
82. Who succeeded Wicks as Treasurer?
John W. Stout. ,
83. Who suggested the resignation of the officers of tne 

corporation ?
Mr. Fithian. F
84. How long time was Reeves Secretary and Wic 

Treasurer of the corporation ?
Only a few minutes, five or ten, . . 9

50 85. Where were the officers ot the corporation elected.
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Mr. Fithian’s office at Bridgeton.
86. Where was Mr: Fithian’s office you speak of?
It was located in the factory on the premises.
87. Did this corporation ever have any corporate seal?
I think not. None that I know of.
88. If there was any such seal, wouldn’t you have known of it?
There was none to ours, I know.
89. What do you mean by there was no seal to ours?

ki d ean We b a 4 110 sea ’̂ 110 ^ration papers of any
K ff l  were the directors of the West Jersey Canning Pickling Company ? &
Vlvn WT C! 4 /-v-i-. 4 t\ »• • ttt* i ~r\Wicks, Robert

10

and

20

3 0

John W. Stout, Henry B. Dyer, Lorin J.
M. Neeley and William W. Stout, I believe.

91. Who were the directors of that corporation immedi­
ately preceding the persons last named ?

Charles Fithian, Lorin J. Wicks, James Reeves, Provi­dence Ludlam, I think.
I believe Robert M. Seeley, I won’t say certain.

■ 1  H B  were they, or either of ‘them, acting as di­rectors of the corporation ? ë
Mr. Fithian, Mr. Reeves and Mr. Ludlam acted 5 or 10

tktdÎ' out̂ °n̂  and Seeley acted longer than
KfiBaB ‘he time Wicks was elected President, Dyer
linn?̂ ry,a“d Stont Treasurer, what act has the corporation none, as a corporation ? 1

M fll ¿0ne but one act> H  that was to deed the real estate to the proper owners.
DerfrmnTÎ!at dl®P0idiion did the corporation make of the persona! property which, you say, Mr. Fithian sold ?
pronertv-?ld th® corporation with ; any of the personal 
tkafdav- h  SIESl uader it only that one day, never after 
speak of.5 b fc that 0110 stance of the making the deed I
tWi’nr̂ iat l) •?siness S i  the corporation do on the dav of 
t e ?  «  what papers did thê or-

I B  r P T j eTV a bond É& FaOTant of 40I h J a  «*»633.00, dated March 14, 1865.
14, 1865.a aûd Warrant of attorney for $4,633.00, dated March
14fl865d aûd Wa?rant of attorney for $4,634.00, dated March
and attorney offered in evidence
part of the defendant8 °  D 3’ and D ¡ft resPecti*ely, on the

eM0#t- “ •the 
R 5 0
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They executed a bond and mortgage for $10,000.00, which 

are now held by the complainant, and the same are now being 
foreclosed in this suit.

Also, a chattel mortgage for $23,900.00, as collateral to the 
above bonds and mortgages.

97. On what property was the chattel mortgage executed; 
or, in other words, what property did it embrace ?

(Objected to; the mortgage speaks for itself.)
It embraced the stock and fixtures bought of Charles S. 

10 Fithian.98. When was the bond, Exhibit D 2, paid off, by whom,
and how paid? . .It was paid off by Stout, Dyer &  Wicks, by their giving a 
note to O. S. Fithian for $4,587.67, and by giving him credit 
on account for $266.00 ; we give the note on the 14th day of 
December 1865*

99. What do you mean by giving him credit on account/ 
He owed us that much money.
100. For what ?

20 I think it was for sauce of some kind that he had sold us 
for full barrels, and there was not anything in it.

There wasn’t anything in the barrels. _
101. When was this note you speak of paid off? j
Well, it was January, 1866, one month from the day t e

note was dated. •
102. To whom ? , „ J - It was made payable at the importers’ and Traders an • 

The note was made payable to the order of Charles b. 1 I
ian. , HH

30 103. What was the amount of interest you paid on
note?

40

50

104.’Bond, Exhibit D 3, shown to witness. How was 
this bond paid, and when ? IStout, Dyer & Wicks paid that by giving two notes, pay­
able to the order of Charles S. Fithian, one for $2,12 • _
two months from Feb. 1, 1866. The other note bhlI J 
$2,826.04 dated March 1st, 1866, payable three mon

1866. ., y106. Where and to whom were these notes paid.  ̂ j.J 
The notes were made payable to the order of ah* .v J 

ian, and paid at the Importers’ and Traders ba , |
York City.

107. How much interest did you pay on the 
bond?One item of interest was $126.66 on first note.
item of interest $193.04 on the second note.
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108. Bond, Exhibit D 4, being shown witness, he is

asked: ,
When was that bond paid, how and to whom ?
It was paid to Charles S. Fithian by Stont, Dyer &  Wicks, 

by giving him $17.80 cash, and a note for $645.4u, 3 months 
from date and another note for $4,14.2.31, 6 months from 
date. The notes were dated April 21, 1866, I think.

109. Whose hand-writing is that endorsed on the bond, 
and whose signature to the receipt ?

The hand-writing is that of the complainant, and I think 10 
the body of the receipt is in his hand-writing. The signa­
ture is Fithian7s.

110. What does the expression “Rec’d of Stout, Dyer &
Wicks--------------Dollars for Int. to April 1, 1866,” en­
dorsed on that bond, mean?

Well, I couldn’t say.
111. In whose hand-writing is the last named endorse­

ment?
, I believe it is Mr. Fithian’s.
• 112. How much interest have you paid on this last 20 
bond?

I can’t tell precisely unless I make the computation.
113. Did you pay any interest on it ?
Yes, sir.
114. How much do you think you paid on it ?
I believe $471.31.
115. The notes which you say were given by Stout, Dyer & 

Wicks to Fithian, in reference to the above named bonds, 
were they negotiable notes ?

They were. 30,
116. Had they been endorsed and negotiated by Mr. Fith­

ian before they became due ?
1 believe they had.
117. Why do you believe he had?
Because Mr. Fithian told me he wanted to get them dis­

counted, and the last one especially, or use it as collateral.
118. What do you mean by the last note in your last an­swer? J
Well, I meant the two last notes mentioned on the last bond.
119. When Stout, Dyer &  Wicks paid the last two notes, 

where were they paid ?
At the Importers’ and Traders’ National Bank, New xork.

40

120, Did Mr. Fithian receive the money on the last two 
notes from Stout, Dyer &  Wicks, himself ?

He did not.
,,̂ 1* Did Mr. Fithian himself receive the money due on 
we notes from "Stout, Dyer & Wicks, in reference to those 
three bonds ? 50
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He did not.
122. Do you remember whether there were any endorse, 

ments of any persons on those notes ?
I think there were several on part of the notes.
123. Have you, or Stout, Dyer &  Wicks, those notes ?
I believe we have part of them.
124. Where is the other part of them?
1 couldn’t say.
125 Were thê  notes, any of them, endorsed at the time 

Stout, Dyer &  Wicks, gave Fithian the notes?
They were not.

J^ere any end°rsements put @n those notes at the re­quest of Stout; Dyer &  Wicks, or yourself?
No, sir.
127. What were the three bonds, and chattel mortgage,
n/in0-rtgage 011 the real estate’ and the $5>000 note,' and $5,000 m money, that you have spoken of, given for?
Given for the personal and real estate we bought of Mr. Fithian.
128. Whom do you mean by “ we bought of Mr. Fithian?’7 
I mean Stout, Dyer &  Co. That is to say, John W. Stout,

Henry £>. Dyer, William W. Stout, were the members of the 
firm of Stout, Dyer &  Co.

129. If the above-named members of the firm of Stout, 
Dyer &  Co., bought the real and personal property of Mr. 
Fithian, why was the deed of real estate made to the corpo­ration ?

-Because that firm went into the corporation business with 
Loriu J. Wicks and Robert M. Seeley; at the suggestion of Mr. Fithian,
. 130. Who Were the stockholders of that corporation at the 

time of the delivery of the deed?
John W. Stout, Henry Ballard Dyer, Lorin J. Wicks, Wil­

liam W. Stout, Robert M. Seeley.
13L How came Seeley and Wicks to be stockholders with 

the other persons you have named, in that corporation?
Mr; Wicks made a proposition to go in with us, if we 

would buy Fithian out. Mr. Fithian made a proposition for 
Mr. Seeley and urged the matter considerably ; urged our 
taking Seeley in as a'partner.

When Fithian first urged thé matter, we hadn’t decided to 
act under the corporation.

132. When did Mi. Fithian first urge the matter of Mr. 
Seeley’s being a partner with the others you have named ?

On the 8th of March, 1865.
133. What were the relations existing between Mr. Fithian 

and Mr. Seeley then and before then ?
Mr. Seeley was Mr. Fithian’s bookkeeper.
134. When Mr. Seeley connected himself in the business 

with you, what amount of the stock did he take or represent?
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He subscribed $5,000 to the capital stock of the corpora-
tlC>135. Was that $5,000 paid by Mr. Seeley? If so, how ?

At the time of signing for the stock it was understood 
between the rest of us and Mr. Fithian, that he, C. S. Fithian, 
would take Seeley's obligation for $5,000 of the purchase 
money for the property which we have bought of Mr. Fithian.

136. Was that obligation given?
Mr. Seeley told me so. I never saw the obligation. Mr. 

Fithian told me so, Mr. Wicks told me so.
137. Who signed that obligation, if you know ?
Mr. Seeley, as far as I know. ;
138. What amount of stock in the business did Mr. Wicks 

represent, or own, at the delivery of the deed ?
$12,000.
139. What amount of stock did Mr. Dyer represent or 

own, in the business, at the delivery of the deed?
$10,000.
140. What amount of stock did John W. Stout represent 

or own, in the business, at thé delivery of the deed ?
$38,500.
1411. What amount of stock did William W. Stout repre­

sent Or own, in the business, at the delivery of the deed?
$6 500.
142. How was the $10,000 paid by Henry JB. Dyer?
He had tliat amount of capital in the firm of Stout, Dyer 

k  Co.
143. How was the $38.500 paid by John W. Stout?
He represented $25,000 of capital stock in the firm of 

Stout, Dyer &  Co.
Stout, Dyer &  Co. owed him $2,000 or $3,000 in 

money ; the rest was paid in afterwards in money and a note 
of another party, W illiam T. Corlies. I held this note against 
Corlies, and 1 paid it over to the firm as part of the 
$38,500.00.

144. How much was the $12,000 of the stock owned or
represented by Wicks paid for ? •.

Mr. Fithian deducted that amount from the price of the 
real and personal property he sold us.

145. How was the $6,500 of the stock owned or 
sented by William W. Stout paid for ?

He represented $5,000 of the firm of Stout, Dyer & Co., 
and William W. Stout gave a note to Stout, Dyer &  Wicks 
for a few days, for $1,500. That note was paid a few 
*foys afterwards. I may have given the note. I owed him 
(William) the money;

146. Was the $5,000 obligation which you say Mr. 
beeley gave, and the $12,000 which you say was deducted 
for Wicks by Fithian out of the price of the property that 
fithian sold, an additional consideration, besides the

10

20

30

repre- 40

50
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$5,000 in cash, the first $5,000 note and the amounts of 
the above named bonds and mortgages, the price of the 
real and personal property, that Fithian then sold to what 
yon call “us”? Or what was the price of that property 
which Fithian received for it ?

$50,900.
147. Have you any memorandum of that amount?
I have.
148. Show it.

10 Here it is in this book.
(Book offered in evidence and marked Exhibit D 5, on part 

of defendant.)
149. What does this Exhibit D 5, contain ?
It contains an account of the items of the property, real 

and personal, which we bought of Mr. Fithian.
It is contained on the first 24 pages of the book.
150. In whose handwriting are the items and figures of 

this account and inventory?
Robert M. Seeley's.

20 15.1. What does the figures $50,979.13, at the b̂ottom of
the 19th page, mean ?

The $79.13 was thrown off to make it round numbers, I 
believe. The $50,979.13 means the aggregate of the inven­
tory. I believe the $79.13 was thrown off that amount by 
Mr. Fithian, leaving it to stand $50,900.

152. When did you first see this book—-Exhibit D 5 ?
1 suppose I saw it on March 8th, 1865.
153. When did you first see this book—Exhibit D 5?
On the 14th of March, 1865.

30 154. Where ?
At Mr. Fithian's office at Bridgeton.
155. Who had it there ?
Mr. Fithian.
156. For what purpose ?
He showed it as the correct account of stock of property, 

personal and real, he had agreed to sell us, on the 7th ana 
8th of March, 1865. ,

* 157. Did he, Fithian, exhibit on the 7th and 8th of March
to you this same book account and inventory (this same

40 book, Exhibit D 5), at the time you say he sola the sai 
property, or not ?

He did not. ,
158. What book account and inventory of the real an 

personal property you say he sold you, did Mr. Fithian s o 
you on the 7th and 8th of March, 1865, at the time he so 
the real and personal property ?

He showed Exhibit D 1. , r v
159. What is the difference in the amounts of the inven y 

of the property, real and personal, as exhibited in these
50 books ?
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It shows a difference of about $200.
170. Can you explain the difference ?
The true difference is $159.40, 1 think.
161. In the Exhibit D DJ are the figures $50,804.98. 

What do they comprise as to amount ? 1 BBBBj
The cost of the real and personal property, as stated m 

that book; that book, D I  Mr. Eithian said contained the 
cost price of all the real and personal property that he sold
US#162 Of the items of the account contained in I) 1, which 10 
make up the amount of $50,804.98, which of them were not 
included in the sale which Mr. Eithian then made .

Tomatoes, $2,223.77.
Peaches, $17,072.21.
We were not to take any tomatoes or peaches. I here 

were other things there which we didn’t get. The peaches 
and tomatoes above referred to amount to $19,295.98, and 
were not included in the sale.

163. Were the items of tomatoes and peaches, amounting
to $19,295.98, included at anytime in the sale or negotiation 20 
respecting the property between Mr. Eithian and the other 
parties? ' v

They were not. *
164. Are the items of tomatoes and peaches, or either one 

of them, or the above-named cost price thereof, or any part 
thereof, included in the above-named $50,900?

They are not.
165. You have said there were some articles which Mr

Eithian sold the other parties which they did not get; name 
these articles. ^

I said there were other articles in this account of stock 
which we didn’t get. I mean the account.of stock in D 1 , 
dated Dec. 21,1864. He sold us all the goods he had on 
hand on the 8th day of March, 1865, with the exception of 
the. tomatoes and peaches. He sold to us all the real and 
personal property that he had on hand on the 8th day of 
March, 1865, with the exception of the tomatoes and 
peaches.

166. Question 165 repeated.
Oysters to the amount of $171.67. ^
Oyster catsup was. short $11.67.
Salad cream was short $58.
Mustard was short $14.50.
Asparagus was short $190.13.
Red pepper sauce was short $353.60. ^
There were several other articles which I have not got.

The books, I suppose, will show the difference.
167. Can you show, on inspecting the books, all the arti­

cles you or the purchasers did not get ?
I can. 50
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, 168. Has the amount of the articles which 
the purchasers, did not get, ever been made 
to you, or your partners, by Mr. Fithian?It has not.

you say you, or 
up, or satisfied

10

20

I  B a  ?id Mr- Fithian, at the time of the delivery of the
t?OOOdvnTy 0i ffl0Jtg^es and payment of the first |5,000_you have spoken of, show the account of stock in the 
J3ook 1) 1, to you or your partners ?

He did not.
170. How did you get possession of D 1 ?
I took it out of our safe at Bridgeton.
171. When?
I think it was in March or April, 1867.
172 After the time you say Mr. Fithian showed you the 

account of stock m D 1, on March 8th, 1865, when did you next see that book ? , .
I think it was in December, 1866.
173. Where?
Our office in Bridgeton.
174. Where do you reside ?
At Bed Bank, Monmouth county, New Jersey.
175. How long have you resided there ?
Since 1852.

. ̂  Were you often at Bridgeton, at the factory you speak
of, after March 8th, 1865 ?

Some 6 or 8 times a year; may be a dozen.
After you became interested in that factory, who su­

perintended it and its business at Bridgeton?
Mr. Seeley and Mr. Wicks.

30 178. When did you first know there were two books con­
taining an account of the real and personal property you say 
Mr. Fithian sold you or your partners ?

I think it was in December, 1866.
J ohn W; Stout,,

And thereupon the examination was adjourned to Friday, 
June 7th, 1867, at 10 o’clock A. M., at the same place y at 
which time and place the examination was resumed in the 
presence of the counsel of the respective parties.

179. Where was the first time, after March 8th, 1865, that 
you saw the book Exhibit D 1, again ?

40 I think it was in December, 1866.
180. How did you come to see the book T ) l,in December, 

1866?
I was at the factory at Bridgeton to gather information as 

to .the cost of these goods, having understood by Mr. Wicks 
and Mr. Seeley, that the figures that were on the account of 
stock shown us March 14, 1865, was not the true cost of the
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stock, fixtures and other articles which were in that list, which 
vent to make up the $50,900.

Then Mr. Wicks made the remark that there was another 
book, the book he, Mr. Fithian, had showed us on the 8th 
of March, that had the true cost to most of the goods, fixtures,
#&c., and real estate. Mr. Wicks stated that the cost in the 
first book was not correct; that the goods, fixtures, tools, &c., 
didn’t cost the sum opposite the articles; that the walnut 
juice did not cost what was set down on the first book by 
some 500 per cent. I that the walnut juice was of no use to 10 
us, we wouldn’t use it up if we were in business for our nat­
ural life.

181. Have you ever seen the walnut juice yourself?
I don’t think I ever saw it. I have seen the barrels which 

were said to have walnut juice in.
182. What do you mean by the word “ goods,” which you 

use in evidence ?
I mean catsups, sauces, jellies, juices and canned goods,

&c.
183. Has there any of the walnut juice been sold since 20 

Fithian sold it to you and your associates ?
It has neither been sold nor used.
184. Do you know how much the quantity really is, of 

that walnut juice, at present on hand in your possession ?
I could not say how much there is.
185. The amount of 3,360 gallons of walnut juice—is that 

the amount which Fithian sold to you and your associates of 
that article, as expressed in Exhibit I) 2, at 75 cents per 
gallon ?

That is. 30
186. Was there any deduction made, in either the quan­

tity or the price of the walnut juice, by Mr. Fithian, with you 
and your associates, or either of you?

There was no deduction, either in quantity or price.
187. Do you know what was the true cost, or what ought 

to have been the true cost or price of the walnut juice ?
From 10 to 15 cents per gallon ; not over 15 cents.
188. What other article do you complain of as being in­

correct in the account or inventory of the property ?
Five catsup tanks. 40
189. State what was, or ought to have been, in your nego­

tiation with Mr. Fithian, the true cost or price of the five 
catsup tanks ?

The true cost ought to have been $200 for the five tanks.
190. The item, 5 tomato catsup tanks $500, in the account, 

or book Exhibit D 5, is that the item you refer to in your last 
answer ?

It is.
191. State any other articles of property that Mr. Fithian 

sold to you and your associates, or to the corporation, that 50
6
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were set down by him in Book D 5 at either beyond the true 
price, or that were worthless or unmarketable ?

The following were worthless: 1 wooden bather, $10 • lot 
of muslin sash, $75; 8 timber cap dies, $24 ; lot of bone dust, 
$1 0 ; Cumberland sauce show cards, $125; lot of labelŝ  
$945 ; 2 barrels of hominy, $14. That is all I have got at 
present. There is something mostly worthless, lot of glass sash.

192. What do you mean by saying, that is all I have nrot
10 at present? ■ ! B

That I haven’t sorted all the worthless goods out of the 
stock and tools, fixtures, &c., bought of Mr. Fithian, or that 
was in that $50,900.

193. State what articles, or property, that Mr. Fithian sold 
you, or your associates, which were and are part worthless, 
and are contained in Exhibit D 5.

Lot of glass sash, put down at $137.50, worth $25; 1 iron 
bather, put down at $10, worth 50 cents, sold for that; 732 
five gallon tin cans, put down at 50 cents a piece, worth less 

20 than 25 cents apiece; awning iron and cover, put down at $6, 
■worth $1 ; 2 tomato—(I won’t put that), 1,765 gallons of 
jelly juice, put down at $882.50, that was worthless on ac­
count of the tin cams being bad that it was put in. This was 
part worthless. 1 couldn’t say what it was worth. That’s 
all that is part worthless. There are some other articles that 
are worthless.

194. State what other articles that are worthless, of the 
property in question.

Two candle moulds, $18; 1 old door frame, $2 ; printing 
30 plate, $152.501 1 barrel of sage, $12.50 ; 65 pounds of ground 

nutmegs, $97.50 ; 3,360 gallons of walnut juice, put down at 
$2,520. This is the same article I have before stated. There 
may be others; I haven’t seen all the stock. I had to take 
Mr. Fithian’s representation for it, and rely upon his state­
ment alone, for I had no experience in the business; did not 
know what the goods were worth, nor the quality that ought 
to be, nor the quantity for such a business. I should never 
have bought the goods, hadn’t he represented them just what 
we wanted both in quality and quantity; that the whole 

40 thing, real estate, fixtures, tools and all the stock on hand 
would not exceed $35,0 0 0 ; that we thought it would be 
$33,000; that was the amount we bought on the 8th oi 
March, 1865.

195. The item of 6 copper kettles mentioned in Exhibit 
D 5, cost what apiece ?

$50 apiece.
196. What do you mean, that these kettles cost $50 

apiece ?
Cost Stout, Dyer &  Wicks $50.

50 197, What was the true cost of those kettles ?
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$25 apiece.
198. Name any other articles of the property in question, 

contained in Exhibit D 5, that you know of in respect to 
their cost or price being different from what is enumerated ! 
in said Exhibit.

1,016 half gallon X bottles cost $1 a dozen, was put down 
at $2.50 a dozen ; 2 tomato tanks cost $50, was put down at 
$100; 1 case of drawers cost $25, put down at $35; 550 
peach crates, cost $137.50, was put down at $550 ; 55,717 tin 
cans, cost $5,571 70, was put down at $6,128.87; 203 empty 10 
barrels, cost $304.50, was put down at $507.50. This should 
be barrels, not empty barrels; 50 gross pint oval bottles, 
cost $5 per gross, was put down at $8 per gross; 12 cooking 
tanks, cost $12 apiece, was put down at $15 apiece ; 20 stools, 
cost 50 cents apiece, was put down at $1 apiece ; 112 wooden 
trays, cost 20 cents apiece, was put down at 30 cents apiece ;
100 galvanized iron trays, cost $1.75 apiece, was put down 
at $2.25 apiece ; 1 press, cost $50, was put down at $70 ; 12 
sets of round dyes, cost $8 apiece, was put down at $20 
apiece; 25 gallons of peach brandy, cost $1.50 a gallon, was 20 
put down at $2.50 a gallon ; 50 pounds of mace, cost $1 a 
pound,was put down at $1.7d a pound; 145 gallons of jelly 
juice in bottles, cost 50 cents a gallon, put down at $1 a gal­
lon; 4,392 boxes, cost 20 cents apiece, was put down at 24 
cents apiece; 1,000 boxes, cost 20 cents apiece, was put dowm 
at 20| cents apiece ; Cumberland sguce in bottles (396 dozen 
pints), cost $54 a gross, 50 per cent, off, was put in at $54 a 
gross; 40 per cent, off; 2,050 half-pints Cumberland sauce, 
cost $30 a gross, 50 per cent, off, was put in at $30 a gross,
40 per cent. off. Mr. Fithian was very particular in these 30 
two items, saying that the above prices, 40 per cent, off, was 
the exact cost; that he was positive of; 1,765 gallons of jelly 
juice, part of it cost 9 cents per gallon, part 30 cents per 
gallon, was put down at 50 cents a gallon. That is all I 
think of at present.

199. What do you mean, in speaking of these articles, by 
the expression “ put down,” which you use ?

Put down in the second Book Exhibit D 5, in the list of 
real and personal property sold by Mr. Fithian to us, and 
represented as the cost of the real and personal property. 40

200. What put down ?
The price of the different articles.
201. Has Mr. Fithian ever made any allowance to you, or 

}°ur associates, at or since signing or executing of the bonds 
flamed in your evidence, for any of the excess of price, or in 
regard to the amount of the price of the articles so put down, 
that you complain of ?He has not.

202. Have you complained to Mr. Fithian concerning the 
Excess of the price of the articles you speak of, or demanded 50
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that he should correct the errors you complain of, connected 
with the negotiation and sale with him ?

I have.
203. When and where ?
On the 15th of June, 1866, at my store, 91 Barclay street, 

New York.
204. What did he say in reply to your demand?
He said he wouldn’t correct it.
205. Who was present at the time of this demand on 

10 Fithian?
Henry B. Dyer, A. L. Clement, Joseph H. Stout.
206. Did you then ask him, Fithian, if he had any of the 

notes that you have said that Stout, Dyer &  Wicks gave in 
reference to the bonds ?

(Objected to as leading.)
I did not.
207. Did you cause a written notice to be served on Mr. 

Fithian ?
I did. 1

20 208. A paper being shown witness, he is asked, Is that the
paper, or a copy of the notice?

It is a copy.
Copy of notice offered in evidence, and marked Exhibit D 

6, on part of defendant.
(The introduction of this notice as an Exhibit objected to 

by counsel of complainant.)
Four promissory notes made by Stout, Dyer & Wicks, to 

the order of Charles S. Fithian; one dated February 1,1856, 
at 2 months, for $2,126.66, marked Exhibit D 7, on part of 

30 defendant.
One dated April 21, 1866, at 90 days, for $645.46, marked 

Exhibit D 8, on part of defendant.
One dated April 21, 1866, at 6 months, for $4,142.31, 

marked Exhibit D 9, on part of defendant.
One dated March 1, 1866, at 3 months, for $2,826.04, 

marked Exhibit D 10, on part of defendant.
Three checks drawn by Stout, Dyer &  Wicks on the Im­

porters’ &  Traders’ National Bank, New York city.
One dated March 13, 1865, for $5 ,000, to the order of the 

40 drawers, marked Exhibit D 11, on part of defendant.
One dated January 18,1866, for $4,587.63, to the order o 

the Bank, marked Exhibit D 12, on part of defendant.
One dated April 7, 1865, for $5,000, to order of Lorin • 

Wicks, marked Exhibit D 13, on part of defendant.
209. Exhibit D 7 has the name of the makers tom o 

Explain if you know respecting the name being torn on .
I think I tore it off to destroy the note from being co - 

lected again.
210. Whose signature is endorsed on the back of D 1 •

50 Charles S. Fithian.
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211. Any others?There are other endorsements on it, but I don t know the
2̂12. To whom was Exhibit D 7 paid, and by whom ?
To Charles S. Fithian, by Stout, Dyer & Wicks.
213. Exhibit D 8 ; whose signatures to the endorsement

on the hack of it? I I i  .Charles S. Fithian. There are others, but I don t know
ttlGDle214. To whom and by whom was Exhibit D 8 paid ? 10

To Charles S. Fithian, by Stout, Dyer & Wicks.
215. Exhibit D 9 ; whose signatures.to the endorsement on 

the back is it ?
Charle#S. Fithian, and others that I don’t know. |
216. To whom and by whom was Exhibit D 9 paid ?
To Charles S. Fithian, by Stout, Dyer &  Wicks.
217. Exhibit D 10 5 whose signatures to the endorsement 

on the back is it ?
Charles S. Fithian, and others that I don’t know.
218. To whom and by whom was Exhibit D 10 paid ? ¿ v  
To Charles S. Fithian, by'Stout, Dyer &  Wicks.
219. Exhibit D 11; whose endorsement on the back ot 

that exhibit ?
Stout, Dyer & Co., C. S. Fithian &  Co., and others that 1 

don’t know. «
220. Who paid that check ?
Stout, Dyer &  Co. ' %221. Exhibit D 12; what connection has that Exhibit with

the bonds in question ? n
The check was given to pay a note of Stout, Dyer & ov 

Wicks. The note was given to C. S. Fithian to pay a bond, 
Exhibit D 2, due Dec. 1, 1865.

222. Exhibit D 13. What connection has that check with 
the sale in question ?

This check was given by Stout, Dyer &  Co., to pay a note 
given to C. S. Fithian of the 14th of March, 1865, in part 
payment of the real and personal property bought by them 
of him.

223. Who gave the note last referred to ? x n
Stout, Dyer & Co. ^
224. You say the notes were paid to Mr. Fithian. How 

do you know that the moneys were paid to him?
I know by Lorin J. Wicks and his endorsement. I know 

hy our books and checks, personal knowledge, bank account, 
and our books of account.

225. Did you pay any of those notes to him in person.
I don’t recollect that I did.
226. Do you know whether he himself had possession of 

those notes when they were paid ?
I don’t think he had possession of any of them. 50
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227. How then could the money be paid by Stout, Dyer 

&  Wicks to Charles S. Fithian in person ? and what do you 
mean by saying that the moneys were paid to Charles S. 
Fithian ?

I mean that the notes were made payable to Charles S. 
Fithian or order by Stout, Dyer &  Co., and Stout, Dyer &  
Wicks. Being made payable to our Bank, I mean at our 
Bank.

228. When the notes were paid, where were the notes ?
10 A.t the Importers’ &  Traders’ National Bank, New York.

229. Where did the makers of the notes get the notes 
from after they were paid ?

From the Importers’ &  Traders’ National Bank, New 
York.

230. Whom do you mean by 0. S. Fithian in your evi­
dence ?

I mean Charles S. Fithian, the complainant.
231. Who was Chas. S. Fithian &  Co. endorsed on Exhibits 

D ll and D 13 ?
20 I know who Charles S. Fithian was ; I don’t know who 

the Company was.
232. In whose hand-writing is the endorsement “Chas. S. 

Fithian &  Co ”?
Charles S. Fithian’s, the complainant.
233. Where any of these notes marked as exhibits, four of 

them I believe was paid, did you know of the errors you' 
complain of in respect to the price or cost of the property 
in question ? If so, state which note was paid before or af­
ter your knowledge of such errors.

30 They were all paid, except two, before I knew of the er­
rors. Those marked D 8 and D 9 were paid after such 
knowledge.

234. If at the time of the payment of the last two notes, 
Exhibits D 8 and D 9 you speak of, you had knowledge of 
the errors you complain of, as to the price of the property 
in question, why did you pay those notes, or allow them to 
be paid?

The notes were negotiable, and I suppose from what Mr. 
Fithian had said to me, that lie hadn’t possession of them,

40 but had used them.
235 How did you expect or intend to have the errors you 

complain of corrected, if the notes did get paid ?
By stopping payment of this $10,000 mortgage in a suit 

for the overplus. • '
236. What means had yon of knowing as to the quality oi 

the articles named in the negotiation and sale ?' #
No other means but Mr. Fithian’s representationŝ  an 

looking at what stock could be seen, tin cans and real es­
tate. , ,

50 237. State how the identical articles‘sold were situated as
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to the means of knowing the quality thereof, inside of the
vessels in which they were contained ?

The ielly juices, we would have had to unsoldered̂  the 
cans, which would have spoiled them J catsup we would have 
to unpack out of saw-dust and boxes to have looked at it, to 
have taken the corks out would have spoilt the catsups,_ the 
jellies in glass would have to be unpacked and uncappecUor 
uncorked; they were hermetrically sealed goods m tin, 
which if opened would have ruined the whole of them ; wal­
nut juice was in casks, headed up ; if I had examined that,
I would not have known anything about it, because i dia no 
know what it had ought to be; there was considerable ot 
the goods in Philadelphia in the hands of Archer &  Reeves; 
we had no opportunity of examining them; some even m 
Chicago; so situated were most of the goods that 1 couidn t 
have examined them even if I'had been a competent judge even 
as to quality and condition that it was in ; one item of glass 
sash and muslin sash that wasn’t on the premises, niost 0 1 
on the farm of Mr. Fithian or at the house ; we took his rep- 
resentation that it was in good order and worth the money.

238. You speak of hermetrically sealed goods. Were there 
any such comprised in the articles of the inventory and ac­
count you speak of?

There was. ,239. What kind of goods did Mr. Fithian tell you they

10

20

were? T
1 don’t know that he mentioned the class at the time, 

didn’t pay attention whether they were strawberries or rasp­
berries. or fruits of that kind. .240. Have you discovered since the time of the negotia-
tion and sale, what those hermetrically sealed goods consist 
of? ^

Tea maize, some was; also, apple jam. Those were the 
two particular ones. Some goods at the factory, 1 think; 
those I don’t know anything about. .

241. What is the difficulty with regard to the hermetri­
cally sealed goods ? ... ., ,

The difficulty with the tea maize is that we can t sell it at 
any price. The apple jam, I opened one can of it, it was 
very sour. That’s all the hermetrically sealed goods 1 recol- 4U 
lect of at present. f

242. What effect does it have upon the goods, contents ol 
the cans, bottles (vessels in the business referred to), if the 
same are opened before the ‘contents are used ?

To spoil them. .
243. When, as a general thing, are the cans or vessels 

opened after being filled with the goods ?
Just before their immediate use.
244. Use by whom ? 
by the consumers. 50
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245. You have spoken of being interested with Mr. Broad 

meadow, prior to the sale by Fithian. Who attended to the 
business that you were engaged in, in connection with Broad- meadow ?

My brother William W. Stout, attended to my part of the 
business. I never spent but two days in the store, and that 
was taking account of stock.

*246; Did you pay any attention to the canning or manu­
facturing of that kind of goods in the business in which Mr.

10 Fithian was engaged ? If so, how much attention ?
I did not.
247. In the store where you say the business was tran­

sacted in connection with Mr. Broadmeadow, was there any 
manufacturing of such goods carried on ?

There was in a small way.
248. In what part of the store ?
Up stairs, on the second floor, I suppose.
249. Did your brotner, William W. Stout, examine any of 

the goods in question sold by Mr. Fithian, before the sale ?
20 He did not.

250. Was your brother, William W.-Stout, present with 
you and Mr. Fithian, at any time during the negotiation for 
the sale of the goods ?

He was not.
251. How do you come to the knowledge of the errors 

you have come to in respect of the quality or quantity of the 
goods in question ?

Partly through our sale of them, partly through informa­
tion of Mr. Wicks and Mr. Seeley, and our conversation con-

30 nected with the business of the firm.
(Counsel of complainant objects to testimony of witness 

founded upon information of other parties, as hearsay testi­
mony.)

252. You say that the Book D 1 was in the safe at the 
factory,, December, 1866. Did you know before December,. 
1866, that that book was in the safe ?

I did notJ
253. Do you know how long that book had been in the* 

safe, of your own knowledge?
40 I do not.

254. How long did it remain in the safe after December,. 
1866, you say you saw it there ?

Until March or April, 1867 ; I think April.
255. Who took possessien of it in March or April, 1867 ?
I did.
256. For what purpose ?
Purpose of examining into the deception and fraud prac­

ticed by Mr. Fithian on us, the purchasers.
257. Have you had possession and control of that book

50 since the time you say you took possession of it ?.
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I have.
258. Has there been, since yon have had posoession of that 

book, Exhibit D 1, any alterations in any of the original 
figures or names of articles connected with the inventory dr 
account referred to therein ?

There has not.
259. You have mentioned in your answer in this suit in 

respect to taxes. What taxes are referred to ?
Revenue taxes.
260. Where is. the agreement in writing that refers to those 10 

taxes, if there is a written agreement ?
This is the agreement.
(The agreement, dated March 14, 1865, is offered in evi­

dence and marked Exhibit D 14, on part of complainant.)
261. Revenue taxes on what?
On all the manufactured goods Mr. Fithian sold us*
(Objected to.)
262. Who paid those revenue taxes that you speak of?
Stout, Dyer &  Wicks.
263. To whom ? 20
The United States Government.
264. To what officer, if you know ?
I don't know.
265. Which of the agents or clerks of Stout, Dyer & Wicks 

paid those taxes ?
Robert M. Seeley, one of the firm.
266. When, and do you know to what amount ?
I don't know the amount or the particular time.
267. Do you know whether those taxes were assessed 

against Charles S. Fithian or against Stout, Dyer &  Wicks? 30
I don't know that they were assessed against Charles S. 

Fithian or not. I don’t know that they were assessed 
against Stout, Dyer &  Wicks in law. I know we had to pay them.

268. What did Mr. Fithian say in regard to the revenue 
taxes you speak of, at the time of the sale and negotiation for 
sale of the property ?

He said he had not added the taxes on the cost of the 
goods, and as he had sold the goods to us for cost, we must 
pay the taxes. 40

?69. When did Mr. Fithian say so ?
On the 14th of March, 1865, the day on which D 14 was given.
270. Was his saying, as you have mentioned in reference 

lo the taxes, the reason of Exhibit D 14 being executed ?
it was.

. 271. Do you know whether any of those revenue taxes are 
included in what is represented as the prices of thé property 
111 either of the Exhibits D 1 or D 5 ?

1 do not.
7

50
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272. What is the item in D 5, described as “labels 

$945 ?”
They were a lot of labels in the name of Fithian & 

Pogue ?
273. Who has possession of those labels?
Stout, Dyer &  Wicks.
274. Where are those labels ?
At Bridgeton, New Jersey, most of them.
275. What do you mean by saying “labels in the name of

10 Fithian &  Pogue” ?
I mean a paper label used on canned goods to denote the 

different kind of goods and the manufacturers’ name.
276. Was any of that lot of labels, on any of the cans or 

articles, at the time of the negotiation and sale ?
There was not.
277. Of what use was that lot of labels, or any of them, to 

Stout, Dyer, and Wicks, or any members of that firm, or to 
the corporation ? ,

Wasn’t of any use, unless for waste paper.
20 278. Why, then, did you or your associates allow them to

be included in the articles sold you by Fithian ?
Mr. Fithian said they cost him $945. That we had bought 

the entire property at cost, and that we must take them.
279. What kind of experience had you had in the canning 

or manufacturing of these kind of goods before this purchase 
in question from Fithian ?

None.
280. Do you remember an agreement offered in evidence 

by the complainant in this cause, as Exhibit No. 4, on part
30 of complainant ? (Exhibit is shown to witness.)

I do.
281. At the date of that agreement, was you aware of any 

of the errors, that you complain of, in regard to the quality 
or quantity, or price of the property in question ?

I was not.
282. Was that stamp on that agreement canceled, by the 

present initials thereon, at the time that exhibit was offered 
in evidence ?

It was not.
40 283. Did you particularly examine the stamp for that pur­

pose ?
I did.
284. Have those initials on that stamp been put there by 

your authority or your consent ?
They have not. .
285. Do you remember when the paper, marked, Exhibit 

4, on part of complainant, was signed by any of the parties.
I do not.
286. Do you remember of seeing that paper before it was

50 offered in evidence; if so, when?
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I remember signing a paper, but when, and where, I have

no recollection. T . ■ .
287. About what time do you remember of signing a pa­

per you speak of ?
I think it was a short time after Mr. Wicks conveyed the 

property, bought of Mr. Fithian, to John W. Stout, Henry 
B Dyer, Lorin J. Wicks, William W. Stout, and Robert M.
Seeley. .

288. Where were you, when you signed that paper. ; ;
I just said, I didn’t know when, and where.
289. When you say, shortly after Mr. Wicks conveyed the 

property, what conveyance do you refer to ?
This deed now shown me—dated, April 28, 1865.
(Deed offered in evidence, and marked, Exhibit D 15, on 

part of defendant.)
290. Do you know the handwriting in the body of Exhibit 

No. 4?
I think it is Mr. Reeves’.
291. What was his business, and what relationship, if any

to Mr. Fithian ? k
He is a lawyer. A brother-in-law to Mr. Fithian.
292. In whose office were the Exhibits D 2, D 3, and D 4, 

executed?
In Mr. Reeves’.

And being cross-examined, he says :

293. At what time of the day or evening, were these pa­
pers executed ?

I think it was from 8 to 10 o’clock in the evening.
294. At whose request were they executed at night ?
1 think it was the mortgages and bonds, at the request of 30 

Charles S. Fithian.
295. Did you not insist, that the papers should be executed 

that evening, as you wished to leave the next morning ?
I don’t recollect that I did.  ̂ /  f ~ .
296. At your first meeting in Philadelphia with Fithian 

and Wicks, who made the proposition to buy out Mr.’Fith- 
ian’s interest in the property ?

Mr. Wicks. ■1
297. To whom did Mr. Wicks make the proposition ?
To me. Mi
298. Who made the proposition to Mr. Fithian ?
I think that I said to Mr. Fithian, Mr. Wicks says you 

Would sell out your business to us.
299. What was his reply ?
He said he would.

. 600. Had he any memorandum, inventory or paper embrac- 
lng the property in Philadelphia ?

1 don’t  recollect that he had.
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301. Did he state to you in Philadelphia what was his 

price for the real estate?
I don't recollect that he did.
302. Did he write you to visit Bridgeton to examine it, 

the real estate ?
I don't know but he did. I rather think that he did.
303. Did you go down the next day ?
We did.
304. After you had examined the real estate did he state 

1,0? to you the next day what the price was ?
He did.
305. What price did he state ?
$12,000; said it cost him that money as near as he could 

tell; he .had built it at different times and hadn’t all the 
items.

(Question and answer objected to.)
306. Was it before or after he had fixed the price of the 

real estate that he showed to you inventory marked Exhibit

20

30

40

(Objected to.)
1 couldn't say. It was on the 8th of March that he showed 

it to us.
307. Did you observe the difference in the price of the 

real estate as stated in Exhibit D 1, and the price as asked 
by Fithian ?

I did not.
308. What arrangement was made on the 8th day of 

March as to an inventory of the personal property ?
Mr. Fithian and Mr. Wicks was to go over the entire in­

ventory to see that all the goods on that inventory was there. 
If there was any short, these was to be deducted from the 
gross amount, I understood.

309. When were you to return in reference to carrying out 
the contract ?

(Objected to.)
I think it was the next Wednesday week. 1 forget the 

date. I think it was Wednesday—to pay the first purchase 
money, and take possession of the property.

310. Did you return the next Wednesday, a week?
I returned on the day agreed upon. *
311. Was that the day the papers were executed?
I think it was; we might have gone down the night before.

(Counsel for complainant at this stage of the examination 
fl| objects to all testimony in chief of this w itness, given to

matters before the execution of the papers, as being irrele­
vant and illegal.) .

(Counsel for defendants objects, to the above objection 
being made or allowed, as being made out of season, and no 
in proper place.)
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312. Was not the time between your first and second 

visits to Bridgeton, while these negotiations were going on, 
given to enable Fithian, Wicks, and Seeley, to make an 
inventory and valuation of the personal property ?

/Objected to.)
No» sir.
313. Who were present when Mr. Fithian agreed, as you 

allege, to sell the personal property at cost ?
Mr. Lorin J. Wicks, at one time, Mr. Wicks and Mr.

Dyer, shortly after, at another time. , | 10
314. Where were you, and when was it, the first time you 

speak of, when Mr. Wicks was present?
It was at Philadelphia, on the 7th of March, 1865, at the 

American Hotel.
315. When, and where, the second time you speak of?
On the 8th of March, 1865, and at Bridgeton.
316. Are these the only times you remember?
Well, it was during our entire negotiation off and on, that 

we were talking about the property. These are not the 
only times I remember. 20

317. Mention the other times.
On the 14th of March, 1865, in reference to the labels. Mr. 

Wicks was present, and must have heard the conversation. 
Them’s the only times we ever met; the bargain was closed 
ap on the 7th, 8tb, and 14th. I meant to say the bargain 
was closed up on the 14th,

318. Did Mr. Fithian make any charge to you for the act 
of incorporation of the West Jersey Canning and Pickling 
Company?

I don’t recollect whether he did or not. We paid some- 30 
thing for corporation papers; we paid some money. I don’t 
know.

319. What reason did Mr. Fithian assign why he thought 
it best for the new firm to carry on business under the act of 
incorporation ?

(Objected to.)
I wouldn’t be bound for any thing more than the capital 

stock I paid in.
That’s the reason he gave me.
320. When, and why did you afterwards abandon the 40 

act of incorporation ?
We never used it only in one instance after that day.
We abandoned it from the 14th of March, 1865, with the 

exception of that One instance of the conveyance of the prop­
erty.

We abandoned it because we considered it a humbug.
321. Did you not assign to Mr. Fithian as a reason for 

abandoning it, that you wanted your name to appear in the 
concern ?

(Objected to). 50



54
Might have done so; but it was understood from.the first 

that we should do business in the name of Stout, Dyer & 
Wicks.

322. Did you not state, that you had made a mistake in 
allowing Mr. Wicks to be President, as his name only would 
appear ?

(Objected to).
1 did not, but Mr. Fithian made that statement, that I had 

made a mistake in allowing Mr. Wicks to be President, as
10 he wasn’t fit for i t i t  was just the words.

323. When the West Jersey Canning and Pickling Com­
pany conveyed the property to the members or stockholders 
of the corporation, was the indebtedness of the corporation 
to Mr. Fithian assumed by the individual members ?

(Objected to).
Not to my knowledge.
324. Exhibit No. 4, on part of complainant, being shown 

witness, he is asked: Is the first signature to that paper in 
your hand-writing?

20 (Objected to).
Yes sir.
325. Are the other names signed to that paper in the hand­

writing of the respective parties?
(Objected to).
They are.
326. When you met in Bridgeton on the 14th of March, 

1865, was the inventory marked Exhibit D 5, shown to you; 
and if so, by whom ?

It was, and by Henry Ballard Dyer.
30 327. Were the prices of the different articles carried out

at that time ?
(Objected to).
I suppose they were; I didn’t look them all over. I de­

pended on Mr. Dyer.
328. Did you except to any of the articles or the prices of 

them, at that time ?
I did.
329. State what articles.
The labels $945. Mr. Dyer took the book, and he run 

them over; he objected to the walnut juice being so large a
40 quantity. Mr. Fithian stated that it wasn’t any more than 

we needed in the business I that it was a good deal better to 
be made up a long time ahead.

I don’t recollect that I objected. Mrf Dyer done the 
checking off the account of the property; when he came to 
an item that he thought was large he would mention it; 
would like to see it. Mr. Fithian became huffy; didn’t seem 
to like to show the property. I noticed that in several in­
stances.

50 330. Any other articles objected to by you or Mr. Dyer ̂
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I don’t recollect any at this present time.
331. Mr. Stout, did not Mr. Fithian state distinctly that 

there was the inventory and the prices attached, taken by 
himself, the seller, and Mr. Wicks and Seeley, buyers in 
part; and that you could examine whether the property was 
there or not ?

He stated distinctly that that was a correct inventory of 
the property; that he and Mr. Wicks had gone over the 
whole of it and it was correct. He stated that the inventory 
was the correct cost of the property then and there : that he 
had charged us no bonus on the business whatever. And 1 
and Mr. Dyer were very much surprised that it amounted to 
$50,900, from his statement of the 8th of March, and the 
figures he showed us. I and Mr. Fithian both took pencil 
and paper and took out the peaches and tomatoes from the 
amount of the account of stock we were buying by. I made 
it somewhere in the neighborhood of $30,000 or $31,000. He 
said I was not correct, as the item of peaches and tomatoes, 
amounting to some $19,000, there was 35 per cent, to be 
taken off to get at the true cost.

I asked him how he made up the difference between his 
figures on the 8th and the 14th. He said he had bought con­
siderable tin since the account of stock was taken, and that 
had made up most of the difference.

(All of the above answer not responsive to the question, 
objected to.)

J o h n  W. S to u t .

And thereupon the examination was further adjourned to 
Tuesday, June 18, 1867, at TO o’clock A. M., at the same 
place, at which time and place the examination was resumed 
in the presence of the counsel of the respective parties.

332. You have stated upon your examination in chief, that 
you objected to the item -of labels, $945 ; after objection, did 
you agree to take them ?

We did.
333. State any other articles, whose price you objected to.
I don’t know as we objected to the price of any other

articles.
334. Did you not object to the price of empty barrels ?
I did, but he said they cost him 20 shillings; I told him 

that we could buy them for a dollar. He said that we had 
bought the goods rnt cost, and that we must take them at that 
price.

335. When Mr. Fithian used the word “ cost,” what did 
you understand his meaning to be ?

I understood it to be the original value.
336. Did you agree to take the barrels at the price 

stated ?

10
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As he said they cost that, we had to do it to fulfill our 

contract of March 8th.
357. What was walnut juice used for ?
To make Cumberland Sauce, 1 understood.
338. Has the new firm manufactured, to any large extent 

Cumberland Sauce ?
They have made up several thousand dollars worth of it.
339. Was the walnut juice purchased of Fithian used in 

this manufacture ?
10 It was not.

340. Why not ?
We had walnut catsup plenty, without using it.
341. In your examination in chief, you have put down a 

list of articles sold by Fithian, at a certain price, and as 
woi th a less price. State how you obtained a knowledge of 
their worth.

’20

The walnut juice I tried to sell to parties in New York, 
using it, for 75 cents a gallon. They told me they could 
manufacture it for 15. Mr. Wicks said we could make a new 
lot for 10 cents a gallon.
'Wpl?  ̂ cafcsuP were put down as costing $500, worth 

$200; Mr. Wicks said, cost $200.
Hpjsljyj cans were all rusted through. I saw them myself. 
We lost the juice contained in them. They were put down 
at 50 cents; they were worth less than 25 cents on an av.
erage.

A lot of label plates were of no use; we couldn't turn 
them to any account. A lot of sash I saw was in bad order. 
t fa knowledge of their worth partlv from my own know- 

30 ledge and partly from information from Mr. Wicks and Mr. 
Seeley.

And being examined again in chief, he says :
342. What do you mean by your expression, speaking of 

the articles, “ all they were worth” ?
Take walnut juice; it wasn't worth anymore than the 

price I stated. It could be produced for that money. It 
wasn't worth any more than that to us to use in the business. 
The catsup tanks wern't worth $500, didn’t cost but $200, 
couldn't cost any more. I mean all they were worth to us, 

40 or anybody else, or what they cost Mr. Fithian.
343. Is there any difference between the cost of articles 

and the worth of them ?
Yes, sir.
344. When you speak of the worth of the articles referred 

to, or the cost of the same articles, do you mean a difference 
in the expressions, or not ?

Well, in speaking of some of the articles, I meant the cost; 
in others, again, what they were worth, as some were worthless.

345. In speaking of the cost of the articles referred to in
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your evidence in this suit, or in speaking of the worth of 
them, what cost do you refer to and what time do you refer 
to, in reference to the same ?

I refer to the cost in the first book marked Exhibit D 1.
I mean March 8,1865.

346. The Cumberland sauce, you say, the new firm manu­
factured. In the manufacturing the same, did the new firm 
use any of the materials that Mr. Fithian sold to the firm or 
to the corporation ?

The firm did. « jq
347. Mention those materials that you know of.
There was some catsup, mushroom catsup, several barrels 

of Cumberland sauce, partly manufactured. I  don’t know 
how much, or I don’t know what was in the barrels. That 
is all that I know of.

348. Who do you mean by the new firm ?
Stout, Dyer & Wicks.
349. At the evening you mentioned when the bonds and

mortgages were executed* were they written and ready to be 
executed when you arrived at Bridgeton, or not ? 20

I don’t recollect whether they was : the deed was to be
ready, I think.

350. Why did you not observe the difference in the price
? estate, stated in Exhibit D l,and the price asked
»7 fithian, on either the 8th or 14th of March, 1865?

of March, we didn’t see D 1; we supposed 
t xiTa,s D 1 ’ never knew the difference till December,

■woo,4 think. If we had been shown D 1 on the 14th of 
arch, we should never have taken the property. There is 

I E  ^e were deceived ; we thought that D 5 was D 1. 30 
A a n j m  March D 5 wasn’t in existence, nor shown us.
1 we.??u£ht the whole of the property by the inventory D 
, we didn’t look it through particularly, as we hadn’t time, 

w If K l at Bridgeton a few hours on the 8th of March, 
n J r 1r î r ?  in the morning, and came back in the after- 

§¡1 ^think we left in the afternoon.
t! m Wï ^ e.was D 1 H  at that time on the 8th of March ? 
^ F i t h i a n ’s possession.

of Mí,' hen you an arrangement was mate on the 8th 
Mr i l f i  as to an inveptory of the personal property, that 40 
W  lèïiljU and Mr. Wicks was to go over the entire inven- 

/ ’Waâ  inventory do you refer to ? 
inventory D 1.

a W aV ^ en. Mr. Fithian had informed you he had procured
ainnnn+ ln’ s*nce rlfl March, did he show you the

K  quantity of that tin ?
Marofi Lu i “dop1 me that he had got a lot of tin, since 

354 n v i s*nce the inventory D 1 was taken, 
deferred to? Ŝ e ^ou amount or quantity of tin he

6 50
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He didn’t particularly, as 1 recollect.
355. When was it that he mentioned that he had bought 

considerable tin ?
On the 14th of March.

The witness desires here to say: “ That in my answers to 
interrogatories 212, 214, 216, 218, I meant to be understood 
that all of said notes were made by Stout, Dyer & Wicks, 
payable to the order of Charles S. Fithian, at the Importers’ 
& Traders7 National Bank of New York, and were paid by 

10 the Bank, charging the same to the account of Stout, Dyer 
& Wicks.'77

The witness also desires to say : “ In my response to ques­
tion 350, I said D 5 was not in existence on March 7th; I 
meant to say March 8th and not 7th.77

J o h n  W. Stout.

Subscribed before me June 18, A. D. 1867, at Jersey City,
N. J.

A. S. J a c k so n ,
Master in Chancery, N. J.

20 A n n in g  S. C h it t e n d e n , a witness produced on the part of 
tne defendant, being duly sworn, deposes and says;

356. Where do you reside, and what is your age and occu­
pation ?

I reside in Bergen County, Slatterdam, Saddle River 
Township; I am 61 years of age ; I am a farmer.

357. Are -you acquainted with the complainant in this suit. 
If so, how long have you known him ?

l  am; 1 think since 1864, or the beginning, perhaps, ot 
that year; I really don’t remember.

30 358. Where did you first become acquainted with him l
At Bridgeton, New Jersey, I think.
359. What^svas your occupation at that time?
I was engaged in farming.
360. Have you ever been engaged in the business of can­

ning or pickling fruits ? If so, when and where ?
No. ■ ■
361. Have you ever been in the employ of any parties en­

gaged in that business of canning or pickling fruits. D s 
when and where ? + d-

40 I was engaged in advertising Cumberland sauce at uv 
ley’s ; I was not acting in any other capacity than that, viẑ • 
advertising Cumberland sauce; I did this by an arrana 
ment between Mr. Fithian, Mr. Dudley and myself.



This was in 1864, at Dudley’s store in Front street, New 
York; subsequently I was engaged with Stout, Dyer & 
Wicks; that was in 1865.

362. In what capacity were you engaged with Stout, Dyer 
& Wicks?

First, in assisting in getting up labels, and then in selling 
goods, merchandise.

363. Hare you seen the factory which Mr. Fithian sold at 
Bridgeton? It so, when did you first see it?

I have seen it |  the first time was on an invitation from 
Mr. Wicks, and I really don’t know when it was; it might 
have been in 1864; it was as early as that.

364. Was the time you refer to when Mr. Fithian owned 
the factory ?

Yes sir, or when he was interested in it. I think Mr. 
Pogue and he were together in this business at that time; 
Mr. Pogue was then living.

I went there to see Mr. Wicks; I had nothing to do with 
this business.

365. Were you then at the factory more than once?
Yes. *
366. Please mention the times you were there.
I was introduced first by Mr. Wicks to Messrs. Fithian & 

Pogue at the factory; I was subsequently there; I do not 
remember the date ; sometime in 1864.

367. When did Mr. Pogue die, if you know ?
I do not know
368. Did Mr. Fithian at any time, when you were at the 

factory, offer to sell you any of the property, if so, what 
property?

(Objected to).
Yes, he did; he offered to sell out the whole establishment, 

real estates, manufactured and unmanufactured articles, tools, 
machinery,everything belonging to the establishment complete.

369. What articles do you refer to as manufactured and 
unmanufactured ?

Peaches and some other fruits which were manufactured 
and canned; also Cumberland sauce manufactured and in 
process of manufacture, and other articles ; I don’t recollect 
definitely.
. 370. In this offer you mention to sell to you, did Mr. Fith- 
lan reserve anything ?

(Objected to as irrelevant).
I think not.
371. When was the time when Mr. Fithian, as you say, 

offered to sell to you ?
I think it was in the latter part of 1864; I think it might 

nave been early in 1865; but 1 don’t think I was down there 
nen; it was a few months before Stout, Dyer & Wicks pur­
chased the factory.
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372. Who else was present then and there, besides yourself 
and Mr. Fithian ?

1 think Mr. Wicks and Mr. Seeley.
373. For what purpose was the factory you speak of used, 

at the time you say you were there ?
Well, 1 recollect of being there when they were engaged 

in putting up jellies and things of that kind; but 1 think the 
season was generally over. They would make jellies from 
juices and put them up after the season was over for the gen­
eral canning of fruits.

374. When, Mr. Chittenden, in each year, is the general 
season of canning of fruits, in the business in which Mr. 
Fithian was engaged ?

At the commencement of the ripening of strawberries to 
the close of the peach and tomato season.

375. Do you know how long Mr. Fithian had been engaged 
in that business ?

Not of my own knowledge; 1 was informed of about the 
length of the time he had been engaged in the business; I 
think it was about three years.

376. Did Mr. Fithian ever tell you how long he had been 
engaged in that business ?

I do not recollect that he did.
377. Did Mr. Fithian show you a list or inventory of prop­

erty ? If so, what was the nature of it, and when?
(Objected to).
He gave me a written list of what constituted,the prop­

erty of the concern; I think this was in 1864.
378. What part of the year 1864?
My impression is it was after the season was over; when 

I was at Bridgeton; that was late in the fall or winter of 
1,864; it must have been.

379. Did the complainant ever give or show you a list or 
inventory of the property referred to but once—the time you 
refer to?

He never gave me but one that 1 know of; and 1 never 
saw any but once, when I was in his office. 1 saw a book 
there, and he gave me a written list which I brought away 
with me, with the prices annexed of the articles, at which fie 
offered to sell.

380. What was the nature of the book you refer to ?
What I saw was an inventory of the goods similar to wha

was given to me. ,
381. What did Mr. Fithian say that the prices you speaK 

of meant?
(Objected to).
He told me that was the cost of the stock. ,
382. Did you notice if there were any prices set down 

tjhe articles in the book you refer to ?
There were.
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388. Did Mr. Fithian tell you then when the book you re­

fer to was made up, as to the inventory ?
I do not remember. I understood it was a late proceed­

ing. I don’t know whether Mr. Wicks or Mr. Fithian so in­
formed me. 1 heard it in the office.

384. Who exhibited that book to you at that time ?
I think they were all present, Mr. Seeley, Mr. Wicks and 

Mr. Fithian. I don’t recollect who took most particular
charge of the book. , t A

385. Do you know in whose hand-writing the inventory lo
and prices were entered in the book ?

I do not. . *
386. In whose handwriting was the list you speak of— 

which was given to you ?
1 do not remember.
387. Who handed you the list you speak of?
Mr. Fithian.
388. For what purpose?
To consider the matter which I had been speaking of—to 

ihake a purchase.' _ . . . .
389. Where was the book when Mr. Fithian handed you 

that list ?
In the office attached to the factory at Bridgeton.
390. How do you know that the list had any connection 

with the book ?
I noticed. I compared some of the items and found them 

alike. L
391. Did Mr. Fithian say anything relating to any con­

nection of the list with the book ? If sofwhat was it? -
He did. He said that contained the inventory of the cost 3U 

of the goods.
392. Do you know whether the list you speak of is a copy 

of the inventory in the book or not ?
As far as 1 compared the items they were alike. I did 

not go over the whole, and therefore cannot say whether it 
is a copy or not.

393. What did Mr. Fithian say to you about the list being 
a copy of the book, if he said anything of that kind ?

(Objected to as repetition)
He said the prices on the list were the same as in the book; 40 

the same as far as the stocks of goods went.
394. What has become of that list ?
It has been destroyed with old letters.
395. Did you foot up* the list to see what the total amount 

was ?
I think 1 did.
396. Do you remember the amount? If so, what was 

it ?
I do not recollect the amount definitely; I recollect of 

making an estimate of what it would take to purchase the
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concern, and found it would take between $30,000 and $40,- 
000; well, towards $40,000.

These facts 1 wrote to my brother in California, for the 
purpose of getting his assistance if I bought at all.

397. When you speak of the whole concern, what property 
do you mean ?

I mean the stock of manufactured articles on hand, and 
those in process of manufacture, unfinished Cumberland sauce 
in barrels, and all else which constituted the stock of the 

10 establishment, including real estate and tools.
398. The estimates you speak of as to the amount which 

it would take to purchase the concern ; how and from what 
information was it made up ?

It was made up from the amount stated in the list of 
goods, and an estimate of what probably the tools would 
come to ; there was no list of them, and the price asked for j 
the real estate.

399. At this interview you speak of with Mr. Fithian, at j 
the time he gave you the list, was there any reserve made in

20 his offer to sell you any peaches or tomatoes from the stock?
1 do not recollect whether he offered to retain anything if 

I wished i t ; but the amount which I have stated included 
everything, to the best of my recollection.

400. Did Mr. Fithian tell you the total amount of prices 
the inventory amounted to in that book?

I do not recollect that he did; the book was open for my 
' inspection.

401. Did you ndtice whether the book showed on the face 
of it, the total amount of the inventory was added up in it?

30 I don’t recollect of any total amount, though I may have 
seen it.

402. Did you examine into the cost of the real estate, tools 
and fixtures at that time ?

I was told what a portion of the fixtures cost, how much 
had been expended in putting up certain buildings; but I do 
not remember the amount; I didn’t examine an y tools; I saw 
the steam engine and machinery there; I did not notice them 
particularly.

403. On what basis as to price, did Mr. Fithian offer to 
40 sell the concern to you, as you speak, of?

(Objected to).
He offered to sell the real estate at a definite sum, which 

he named; he offered to sell the stock at cost, at first cost; 
he offered to sell the tools at a valuation, saying, some oi 
them were worth more than cost.

404. What do you mean by cost, or first cost ?
Cost of the raw material to manufacture, and the labor m 

manufacture.
405. Do you recollect the price, as you say, of the real es- 

50 tate?
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(Objected to).
I do not.
406. What did the real estate you speak of, in your inter­

view with Mr. Fithian, consist of? I mean the machinery, 
engine fixtures and land and buildings.

The machinery with all the buildings and lands, except the 
loose tools.

407. You say that you have forgotten the price spoken of, 
with regard to the real estate. At what price did you place
it at in the estimate you made ? 10

(Objected to).
I have no amount separate ; I wrote to my brother at the 

time, that about so much would purchase i t ; if I had that 
letter with me, it would fix the time.

408. Did Mr. Fithian make or offer to make any abatement 
from the price which you say he made you at this time ?

(Objected to).
He made no abatement, but wished me to make him an 

offer if I heard from my brother favorably.
409. Was Mr. Fithian anxious to sell you the property on 20 

the basis of the prices he had shown you ?

410. D id he nam e any sum  to you, as a bonus, to induce  
you to buy the p rop erty  o f  him ?

(Objected to).

* 411. Would you recognize the book you have spoken ot,
if you should see it again ?

No sir, not with any certainty. 30
412. Have you any idea of the size of the book ?
So far as my recollection serves, it was a small book.
413. Exhibit D 1 shown to witness, he is asked: Does Ex­

hibit D 1 resemble the book you have spoken of as having 
contained the inventory shown you by Mr. Fithian ?

(Objected to).
It was a small, thin book, bound something in that man­

ner ; that is all I can say.
414. What is your impression as to the appearance of D 1,

^  to its length and width and general appearance, as to 40 
whether it is the same book Mr. Fithian showed you as hav- 

.. mg contained the inventory you speak of?
(Objected to).
Well, the book is similar in the width of fhe pages, and 

ns to the manner in which it is bound ; I can’t recollect more 
exactly in regard to it.

415. In examining the inside of D 1, is there anything 
that would lead you to recollect whether it was the same 
cook which you say Mr. Fithian showed you ?

No.

I could not determine from examining the inside. 50
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416. Do you know how long any of the stock of goods you 

have spoken of had been manufactured before the time Mr. 
Fithian showed you the inventory ?

I do not.
417. Why did you not purchase the property Mr. Fithian 

offered you at the time you speak of?
I couldn’t make arrangements for the necessary funds, as I 

hoped to, with my brother in California.
418. Was Mr. Fithian anxious at the time he showed you 

10 the inventory you speak of, to sell you the property at the
prices he represented to you ?

(Question objected to.)
He appeared to be.
419. Do you know whether he was anxious to sell the 

property before the time you had this interview with him?
(Question objected to.)
1 understood previous to that time that he wished to sell 

out.
420. You have spoken of the sums $30,000 and $40,000. 

20 Did the total amount of the property for which he offered
to sell it to you at, on the inventory or list shown you, amount 
to $40,000; more than $40,000, or less than $40,000? 

(Question objected to.)
Less than $40,000, I think.
421. What had you determined to give Mr. Fithian for the 

property after examining the list you speak of?

Buestion objected to.)
didn’t determine on any definite sum; I wrote to my 

brother that I thought the whole thing could be controlled 
30 for $40,000, at the outside.

422. At the time you say of your interview with Mr. 
Fithian, he showed you an inventory or list of the property; 
was Mr. Fithian engaged particularly with any other busi­
ness?

Not that I am aware of.
423. What time of the day, about, was it ?
In the evening, after dark.
424. Did he appear to have leisure then to converse de­

liberately with you in respect to the property ?
40 So far as I could see, he did.

425. Was the interview then with him hastily, or did you 
consume as much time as you thought necessary respecting 
the property ?

Yes, s ir; we had time sufficient to say and do all that 
was necessary.

426. Would you have given him more than $35,000, for 
the whole property, according to the inventory and state­
ment he then gave you?

(Objected to.)
1 can’t say what 1 would have given him, as there was a50
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portion of it I had no estimate on, namely, the tools ; the 
tinman’s tools.

427. What did you estimate you would give for the pro­
perty, excepting the tools you speak of?

(Objected to.)
1 made no such estimate ; my estimate was for the whole.

And being cross-examined he says:

428. Was the list spoken of as being given to you by Mr. 
Fithian, given at the first interview with Mr. Fithian in ref­
erence to the purchase ?

I don’t recollect that it was given at the first interview.
429. Did the letter which you wrote to your brother con- 

tain your estimate as made from that list?
1 wrote a letter to my brother containing an estimate made 

from that list; but I also wrote him other letters containing 
that purchase.

430. Do you recollect stating to Mr. Fithian that your 
brother had replied to your letter by stating that he was com­
ing East in the Spring ?

I do.
431. Was that reply of his in response to your request 

that he would furnish money to buy the property ?
It was in reply to one of my letters that I sent him.
432. Was it the Spring of 1864 or 1865 that your brother 

spoke about coming on?
He has spoken in both of those years; he has spoken for 

five years about coming on.
433. Did you afterwards state to Mr. Fithian that your 

brother could not come on, and if so, when ?
I do not remember of making such a statement,
334. Was it before or after your engagement with Messrs. 

Dudley and Fithian for the sale of Cumberland sauce, that 
you had this negotiation with Fithian in regard to the pur­
chase ?

Ithink it was the same year.
435. Was it while you were acting as their agent ?
I can’t say definitely whether it was or was not.
436. When did you cease acting as their agent?
I think the advertising was stopped the 1st of January, 

1865.
437. Was it your understanding that you was to buy the 

whole of Fithian’s interest, or only a part and become his 
partner?

There was an offer by Mr. Fithian to sell out entire ; also 
a.n arrangement tp become interested, in the concern, the par­
ticulars of which I do not now remember.

438. Was it not your principal motive in buying to obtain 
he control of the manufacture of this Cumberland sauce ?

9
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30

40
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No.
439. Did you not state that there was a large fortune in 

that one article if properly advertised ?
I did.

Direct examination resumed:

440. Where was Mr. Pogue at the time Mr. Fithian ex- 
exhibited to you the list you speak of ?
K g M g  dead’ 1 kelieve; at least he was dissolved from 

- « l *’ . ^hian. Mr. P ogue had no interest in the concern at 
10 the time this offer was made.

441. You say there was both an offer by Mr. Fithian 
to you to sell out entire, also an offer to you from him 
to become interested in the property; in reference to 
which offer did Mr. Fithian exhibit the list or inventory to 
you?

In regard to selling.
442. You havê  spoken of having compared at the time of 

your interview with Mr. Fithian, items in the list with items
. hook. Where was Mr. Fithian when you so compared 

20 the items ? J
In the office at Bridgeton.

. 443. Was Mr. Fithian aware that you so compared the 
items? . v

1 presume so. We were all there together.
444. Exhibit D 1 being shown to the witness, he is asked, 

feee if any of the articles contained in D 1 are similar to the 
articles contained in the list you say Mr. Fithian showed 
you?

I see Cumberland sauce here. There may be others, but 
30 I can’t remember,

445. What way do you mean there was a fortune in the 
Cumberland sauce as you have spoken ?
. I mean that by spending sufficient money in advertising 
judiciously, and having shrewd business men to manage the 
distribution and manufacture, &c. Bv doing that there is a 
fortune in it.

446. What do you mean by a sufficient amount of money ? 
What amount ?

I mean an indefinite amount dependent upon the amount 
40 of brains, ability, brought to bear upon it. Less money is 

required if ability is used; more money is reouired without 
ability. J

447. How much do you consider would be a large q u a n ti­
ty of this sauce to be sold in one year ?

With its present popularity, $100,000 worth would be a 
large quantity. I doubt if half that could be sold; that, 
like the amount to be expended for advertising, depends 
upon the exertions of the parties.
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448. Do you mean that amount of sales to be effected by 

one party ?
Yes, if they choose to spend money enough; but there 

would be no profit in its present popularity.
449. Did Mr. Dudley have means enough to properly ad­

vertise that article to bring it before the public ?
No sir.
450. Do you know how much money he had invested in his 

business ?
I do not. The arrangement in regard to advertising was 10 

by Mr. Fithian and limited to Mr. Dudley. He advertised 
to the amount of his discount. He advertised to the extent 
allowed by that arrangement. He found his money was not 
coming back to him, so he stopped advertising.

A. S. Chittenden.

Subscribed and sworn to, this 18th day of June, A. D.,
1867, at Jersey City, before me,

A. S. J ackson,
Master in Chancery, JV*. J. .

Henry B. Dyer, a witness produced on the part of the 20 
defendants, being duly sworn, deposes and says:—

451. Mr. Dyer, where do you reside, what is your age and 
business?

I reside 138 East 27th street, New York city; am 42 
years of age ; not engaged in any business at present.

452. Do you know the parties in this suit; if so, how long 
have you known them ?

1 do. I have known them for several years.
453. Were you a member of the firm of Stout, Dyer & 

Co.
I was.
454. Who composed that firm—Stout, Dyer & Co.
John W. Stout, Henry B. Dyer and William W. Stout.
455. When and where did Stout, Dyer & Co. commence 

business as a firm ?
February 1st, 1865, at 91 Barclay street, New York city.
456. What was the nature of their business ? 
Manufacturers and dealers in all kinds of hermetically- 
4̂ 7 £00(̂ s> JeHies, sauces and pickles, &c.
457. What do you mean by hermetically-sealed goods ?
1 mean all kinds of fruits and vegetables, and fruits, meats 

4 4Aö *n*'° hin cans and sealed up perfectly air-tight.
458. Were you engaged in that business in any way before 
ebruary 1st, 1865? If so, where?
1 was, both in Barclay street and Chambers street ; 83 Bar­

clay street. ■

30

40



68
459. Where did Stout, Dyer & Co. manufacture any of the 

goods you speak of?
91 Barclay street.
460. To much amount ?
No sir.
461. How long did the firm exist as Stout, Dyer & Co., in 

that business ?
About two months.
462. Had you, before February 1st, 1865, been engaged in

10 manufacturing such goods yourself?
Not directly.

. 463. Had you, after the 1st of February, 1865, any expe- 
rience in the manufacture of such goods yourself?

No, sir.
464. Who superintended the manufacture of such kind of 

goods for Stout, Dyer & Co. ?
William W. Stout, and Mr. Daniel King.
465. What part of the store did they manufacture the 

goods you speak of?
20, The 2nd and 3d stories.

466. Do you know of your own knowledge, what goods 
they manufactured in the month of February ?

Yes, sir.
467. What were they ?
Pickles,tin cans, catsup; that’s all I remember.
468. Was you with John W. Stout at Philadelphia and 

Bridgeton, and if so, when ?
Yes, sir; about the 6th, 7th and 8th of March, 

1865.
30 469. What led you and Mr., Stout to Philadelphia, first at

that time ?
To contract with Mr. Fithian, the complainant, to put up 

for us such goods as he manufactured.
470. Did you make any arrangement with him to put up 

such goods for you at that time ?
No, sir.
471. Did you see him there, then at Philadelphia?
I did.
472. Why didn’t you make the arrangement with him then,

40 you speak of?
While making negotiations with him, by an offer to buy 

out his whole concern at Bridgeton.
473. Who made that offer ?
1 learned it was Mr. Fithian.
474. Who else was present there, beside you and Mr. 

Fithian, at Philadelphia ?
Mr. John W. Stout, and Mr. Lorin J. Wicks.
475. In whose behalf were you and John W. Stout there 

acting; who for ?
50 For Stout, Dyer & Co.



69
476. Did you hear Mr. Fithian make the offer you refer to, 

at Philadelphia ?
Not the first propositions.
477. What then ?
They were repeated to me in the presence of John W. 

Stout. Lorin J. Wicks and the complainant.
478. What were those offers you speak of, in the presence 

of Mr. Fithian ?
He offered to sell us his real estate, merchandise and en­

tire property used in the manufacture of hermetically sealed 10 
goods at Bridgeton, at just what it cost him, without any 
bonus.

479. Was the amount stated then?
He stated it would cost to purchase the entire property at 

Bridgeton, from $33,000 to $35,000.
480. What else took place at Philadelphia in reference to 

the offers you speak of ?
He represented to us that as we had no suitable manufac­

tory, that his works at Bridgeton were just what we wanted. 
There was nothing there but what we would have to buy if 20 
| | |  put up factories. It was all in good order, and nothing 
there but what we could use at a profit in the business. He 
seemed to manifest considerable anxiety to sell out, and pro­
posed we take the morning train and go down and look at 
the property, and talk the matter over further.

481. Did you go down ; and if so, who went with you and 
where did you go ?

We did. All of the above-named parties went down to 
Bridgeton the next morning.

482. Did Mr. Fithian show you the property that morning 30 
at Bridgeton ?

He did.
483. What did he then represent as to the property to 

you?
He made about the same representations that he did in 

Philadelphia.
484. Did he show you any list or inventory of the proper­

ly that morning at Bridgeton ; if so, when and vrhere did he 
exhibit it to you ?

He did; about 11 o’clock in the morning, at the office on 40 
the premises.

485. In what was the inventory ?
It was in a small square book.
486. For what purpose did he show you that inventory ?
That we might see what tools, fixtures, merchandise and

appurtenances there was on the premises.
487. For what purpose?
hor the purpose of selling it to Stout, Dyer & Co.
488. What were the terms he told you he would sell you

that property on ? 50
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He stated the terms should be as easv as we could wish 

repeating the conversation we had in the depot in Philadel­
phia, stating that he did not want much money down and 
that he would take a bond and mortgage for $10,000 to run 
the length of our co-partnership, and distribute the balance 
along in easy payments.

489. What amount did he state as the price he offered to 
sell you on, if any ?

By the book shown us, after making some deductions and 
10 addition, it would amount to $33,000, about.

490. What do you mean by some deductions and some ad­
ditions ?

We proposed to deduct the cost of a lot of peaches and 
tomatoes, and there might be an addition to the tin and tin 
cans of a small amount.

491. What was the amount of the peaches and tomatoes 
you refer to ?

The peaches amounted to a little over $17,000, and the 
tomatoes to a little over $2,000.

20 492. Were the peaches and tomatoes mentioned in the
book you have referred to ?

They were.
493. Would you know that book you speak of if you 

should see it again ?
1 think I should.
494. Exhibit D 1 being shown to the witness he is asked, 

Do you recognize that book ?
I think this is the same book.
495. Does it have the inventory of the property in which 

30 you have spoken ?
It has.
496. In whose hand-writing is the inventory written, wheth­

er as to the writing the figures or the writing in lead pencil ?
I think it is all in the hand-writing of Robert M. Seeley.
497. Are you acquainted with Mr. Seeley y if so, how long 

have you known him?
I am. I have known him since the 8th of March, 1865.
498. Are you acquainted with Mr. Seeley’s hand-writ­

ing?
40 I am.

499. Who was present at Bridgeton when Mr. Eithian, as 
you say, showed you that book?

John W. Stout, Lorin J. Wicks, Robert M. Seeley.
500. Where was William W. Stout at that time ?
91 Barclay street, New York city.
501. What did Mr. Fithian say, at that time, the figures 

opposite the articles mentioned in that inventory, represented?
He said they represented just what the goods cost him.
502. On what day of the month, did Mr. Fithian so show 

50 you that inventory at Bridgeton ?
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I think it was the 8th of March, 1865.
503. Did Mr. Fithian sell any of the property referred 

to in that inventory ; if so, when and to whom, and at what 
price ?

He did; he sold it to Stout, Dyer & Co., on the 8th of 
March, 1865, for about $33,000.

504. What property did Mr. Fithian so sell ?
All the real estate, tools, fixtures and merchandise manu­

factured and unmanufactured.
505. At the time you say Mr. Fithian so sold the property, 10 

what did he exhibit as referring to the property, and the 
means of arriving at the price of the property so sold ?

He exhibited this book, D 1, and as a further means we 
had to take his word for the cost of all the articles ; and as 
an additional motive, to show us that we were getting it 
cheap, he said Mr. Chittenden had seen this book, and ex­
amined all the figures.

506. What part of the book do you refer to, as containing 
the inventory of the property, you say Mr. Fithian so sold ?

I refer to the latter part of the book, paged in pencil, from 20 
1 to 25.

507. Mention the first line of the first page of that inven­
tory.

Account of stock taken December 21st, 1864.
508. Mention the last item in ink, on the last page of that 

inventory.
Pens, ditto $20. $10.
509. How much at the time of the sale of the articles in 

that inventory, if any, did Mr. Fithian reserve from the sale 
you speak of?

Peaches and tomatoes in tin cans.
510. Are those two articles enumerated in that inventory ? 
They are.
511. What did Mr. Fithian at the time of the sale you re­

fer to, exhibit as a means of arriving at the price of the 
property you say he so sold ?

He exhibited this inventory.
512. Did you examine, at the time, that inventory yourself? 
Hot as carefully as I ought to have done.
513. Did you examine it at all?
Afes, sir. ag ag our }imif;ed time would allow; we 
ad such great confidence in Mr. Fithian’s word, that at that
Me, I would have taken almost anything for granted, that 

ue said.
514. What did he sayat that time he sold you the property 

or, that you say he so sold you, as to amount ?
About $33,000.
515. Did he mention any other figures besides $33,000.
He thought it might vary from that.

. • To what extent did he say it might vary from that ?

30

40
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To the extent of the difference between the tin and the 

tin cans.
517̂ . Did youthen buy the property of Mr. Fithian on his 

representations ?
(Question objected to as leading 
We did. t  . ! ;
518. What* were the terms of the sale as to cash, or how 

much cash did he require on the amount, if any ?
$5,000 to be paid down, and $5,000 more a few days 

10 thereafter.
519. How long did Mr. Fithian then say, that that inven­

tory of the property, had been made up in that book?
He said, it had been made up only a short time before.
520. Is the real estate referred to, in that inventory ? 
Yes, sir; in two places.
521. State the item you refer to, as mentioned in the book? 
Buildings, boilers, piping, &c., as marked on last stock ac­

count, $6,000; and on page 21, real estate, $6,000.

And thereupon the examination was further adjourned to 
20 Wednesday, June 19,1867, at 8 | o’clock, a. m. at the same 

place. I At which time and place, the examination was re­
sumed in the presence of the counsel of the respective parties.

ir, 522. What inducements besides representations as to price, 
did Mr. Fithian hold out to you in the negotiation you have 
spoken of respecting the property ?

He stated that the factories were located in a large fruit 
growing country, and just the very place adapted to the busi­
ness. That there was nothing on the premises but what we 
wanted, if we went into the business; it was all in good order, 

30 and everything there manufactured and unmanufactured, we 
could dispose of at a handsome profit; that he had commenced 
the business in a small way and that 'it had grown to be a large 
business with him ; he had made a good deal of money there; 
then was just the time to take the property, as there were 
opportunities for our making a very large amount of money.

523. What as to the quality or condition of the goods in 
question?

They were all in good order, and A, No. 1, goods.
5 2 3 | .  What in that line of business, among business men, 

40 is meant by the expression “ A, No. 1,” in reference to goods? 
A, No. 1, meant as good as the particular article mentioned 

has ever been manufactured of that quality or kind.
5 2 4 . How long a time were you negotiating with respect 

to this property at Bridgeton, on the 8th of March, which 
you refer to ?

As near as I can recollect about four hours.
525. You have referred, in your evidence, to some tran­

sactions with Mr. Fithian at the Philadelphia depot. Fx-
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âin what connection that had with the property in ques- 

tion. |
It had considerable to do with my placing reliance oil Mr. 

Fithian’s statements. Previous to that time, I had a good 
opinion of Mr. Pithian ) and to strengthen that I had an op­
portunity of talking to Mr. Wicks, whom I knew was well 
acquainted with Mr. Fithian’s habits and character. I took 
Mr. Wicks one side, and had a conversation with him, in 
reference to Mr. Fithian’s character, habits and standing. 
Ee spoke very highly of Mr. Fithian, and stated he was very 
rigid and particular to exacting some time ; but I could rely 
on anything he said he would do, for his word, he considered, 
as good as his bond. Mr. Fithian was very respectably con­
nected at Bridgeton, and stood high in public and private 
opinion there.

526. Who considered his word as good as his bond ?
Mr. Wicks.
527. At Bridgeton, on the 8th of March, you refer to, what 

did Mr. Fithian say to you in reference to the property be- 
mg bought by you and your associates in business ? How 
did he signify to you, if so, that you had bought the prop­
erty?

We told him we would take the property ; he said that 
we could have it by fulfilling our part of the contract, and 
he would immediately have the proper papers made out.

528. What was your part of the ‘contract ?
That we were to pay him $5,000 down, $5,000 in a few 

days thereafter, give him a mortgage for $10,000 on the prop­
erty to run during our copartnership ; and the balance, after 
deducting Mr. Seeley’s and Mr. Wicks’ amounts from the 
f?ross inventory, was to be divided up into notes, and the 
time of payment to be made easy; I was anxious to have 
Mr. Fithian then make a written agreement with us, and pay 
him some of the money down on the spot ; but Mr. Fithian 
said we need have no apprehensions, for he would do just as 
he agreed to.

526. What did he say about his word, if anything ?
He said his word having been given, it was just as good 

as his bond, or any written agreement he might make.
527. What interest do you refer to of Wicks and Seeley ?
I referred to the amount that Mr. Wicks and Mr. Seeley

vere to contribute towards the capital of the new concern, 
though in the closing of our bargain with Mr. Fithian, 1 
amde a mistake in saying Mr. Seeley’s interest was to be de­
leted at that time mentioned, as we had not then deter- 
imued that Mr. Seeley should have an interest.

528. Closing the bargain when ; what time do you mean 
hythen?

When Mr. Fithian said we could have the property, and 
We agreed to take it on the 8th of March, 1865.
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529. What did Mr. Fithian tell you at that time was Mr. 

Wicks’ interest in the property?
AJiout $10,000 not over that sum.
530. Why did not you or Stout, Dyer Sr Co. pay the $5,000 

you have spoken of, to Mr. Fithian?
We had not that sum with us then, and Mr. Fithian said j 

that he would have the papers made out in a few days, and 
we could then pay him the money.

531. Was there any day fixed by the parties for the de-
10 livery of the papers and the payment of the money j if so,

what day ?
I think the day named was a week from the day we saw 

him, Mr. Fithian, in Philadelphia.
532-. Where were the papers to be delivered and the money 

paid?
In Bridgeton, at Mr. Fithian’s office.
533. Did you attend at the time appointed? If so, who 

were with you ?
1 did. Mr. John W. Stout was with me.

20 534. Who did you meet there, then, at Bridgeton?
Mr. Charles S. Fithian, Lorin J. Wicks and R o b e r t  M.l 

Seeley.
535. Was William W. Stout there with you ?
No sir.

(A deed from Charles S. Fithian and wife to the W e st Jer-j 
sey Canning & Pickling Co., dated March 14,1865, and re­
corded in Book C. H. of Deeds for Cumberland, page 132,1 
offered in evidence and marked Exhibit D 16, on part of the. 
defendant.)

30 536. Exhibit D 16 being shown to witness, he is asked-
Have you seen that paper before ?

Yes sir.
537. What papers did Mr. Fithian at the time yon last

named, have there, when you met him at Bridgeton, it 
any? I j

He didn’t have any when we first met him on the 14th oi 
March, that he showed us in his office at Bridgeton. B

538. When did you first see D 16, and who had it then-
On March 14th, in Mr. Reeves’office. 1 think Mr. Fith-

40 ian had it. . j
539. Were you with the other parties at Bridgeton on the;

13th of March? j
My impression is that we got there on the evening o 

March 13th. , , ,
540. Do you know whether Exhibit D 16 was written e-j

fore you arrived at Bridgeton, or afterwards ? # ,,1
I think it was written before our arrival, as it was a 

ready to have the stamps put on when 1 first saw it, and
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stamps were then put on; but being wrong were taken off 
and new ones put on in my presence. •

541. By whom were the new stamps put on 1 
By Charles S. Fithian.
542. When you say it was already, were the signatures 

then affixed to it ?
All the signatures but Mr. Reeves7.
543. Exhibit D  5 b e in g  sh ow n  to w itn ess , h e is  a sk ed :  

When did you first see  th a t E x h ib it  ?
I thought I first saw it on the 8th of March, 1865, but af­

terwards saw it on the 14th of March, 1865, supposing it to 
be the same book I had seen before.

544. Question 543 repeated.
March 14th, 1865. . .
545. Where, and who had it ?
At Bridgeton, in  M r. F ith ia n ’s office, an d  sh ow n  m e b y  

Mr. Fithian.
546. For what purpose did he show it to you, and what 

did he represent it to be then ?
He represented it to be an inventory of the stock, tools, 

fixtures, real estate and appurtenances that we had bought 
of him on the 8th of March, 1865, representing it to be the 
same that we had seen on the 8th of March.

547. The same what?
The same inventory.
548. What part of the Book D 5 did he represent as con­

taining the inventory ? Give the pages or leaves.
The first part of the book paged in pencil from 1 to 21 

inclusive.
549 Give the first line in writing of the first page, and 

the last line of the last page of the inventory in Exhibit 
Do.

The first line is :
“Acct. Stock C. S. F. & Co., March 10, 1865.7'
The last lin e is  : •

' “  $50,979.13.” ’ ■ •
550. Do you know what is meant by C. S. F. & Co., in 

D 5?
Yes sir. Charles S. Fithian & Lorin J. Wicks.
551. Whose hand-writing is in that inventory D 5 ?
in the hand-writing of Mr. R. M. Seeley, who was C. S. 

fithian & Co.’s bookkeeper.
552. Do you know in whose hand-writing the figures are in 

that inventory ?
’ Yes sir—Mr. R. M. Seeley’s.

553. What do the figures you mentioned, $50,979.13, at the
end of the inventory, represent ? . . .
, The total footings of all the property mentioned in this

mventory.
554. At the time you say you and your associates met the
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complainant at Bridgeton, on the' 14th of March, 1865, what 
did Mr. Fithian say that the figures opposite the items in D 
5 represented?

They represented just what each article mentioned had 
cost him, Mr. Fithian.

555. Did he show you at any time during the period since 
March 8th, 1865, the inventory on Book Exhibit D 1?

No sir, not since March 8th.
556. Did you see anything in the inventory in Exhibit D 

10 1, on the 14th of March, when Mr. Fithian showed you D 5?
No sir.
557. You said that on the 14th of March, when you saw 

, Exhibit D 5, you supposed it was Exhibit D 1. Why did
you suppose so ?

Because it was about the same sized and appearing book, 
footed up about the same amount, and in reading over the 
articles, the same articles ware mentioned that we talked 
about and looked into March 8, 1865.

558. What do you mean by saying u it footed up about the 
20 same amount ?”

I mean the book shown us on the 8th of March footed up 
$50,819.73, and the one shown us on the 14th of March, 1865, 
$50,979.13.;

559. Did Mr. Fithian, then, on the 14th of March, tell you 
that the inventory in D 5 was not the same he had shown you 
on March the 8th in D 1 ?

He did not tell me that it was any different inventory.
560. Did he on March 14th tell any of your associates who 

went with you to Bridgeton, that the inventory in D 5 was
30 not the same ho showed in D 1 on March 8 ?

(Objected to.)
* Not that I am aware of.
561. Why was Deed, Exhibit D 16, made by Fithian to the 

Corporation therein named ?
Because Mr. Fithian suggested that we had better organ­

ize under that act of incorporation.
562. Who, did he say, had procured the passage of that 

act of incorporation, and when ?
Mr. Fithian said that he had procured it through Senator 

40 Providence Ludlam, I understood, at the present Legislature 
then in session.

563. What was the name originally* of the corporation ?
I think it was “ The West Jersey Canning Company.”
564. Do you know if any change was made in the name,n 

so, what was it, and why made ?
I think there was a change made. I think the change was 

made because we, being in the pickling business, thought it 
best that should we organize under the act of incorporation, 
to have the word “ Pickling” in the corporate name of the 

50 concern.
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565. Wherein does the inventory in D 5 differ from the 

inventory in D 1, as far as you now can discern l

it differs alteration of prices, in increase of articles, 
and an addition of articles not mentioned m D 1.

566. Did you on the 14th of March, the time y o u  refer to, 
see inventory D, 5, before you saw deed, Exhibit D lb, 
then?

Y@g gjp.
567. ’ Who then had the inventory D 5 ?
Charles S. Fithian.
568. Did you call his attention then to »UJ 

which D 5, showed from the figures or inventory, respecting 
the property, which you say he had shown you on Marm  
8th?

Yes sir.
569. ’ What was the difference, you say, you called his

10

any difference

tention to ? .
I called his attention to the large difference m the quantity 

of tin cans, and tin and solder, and other things that I don t 20
now recollect distinctly. . . ,

570 What difference, if any, did you call Mr. Fithian s 
attention then to, on March 14th, as to the gross amount you 
say, inventory in D 5, represented, and the price of the 
property, you say, he represented to you on March 8th .

I called his attention to the difference in real estate, 
tin cans; I called his attention to a difference of over 
$15 000

571. What did Mr. Fithian say then, when you called his
attention to the difference in the gross amounts that you 30 
speak of? * ,

He said they had been making tin cans, and he had bought 
more tin, lead and spelter, and stock for making cans since 
the inventory was taken, as shown us March 8th, 1865.

572. What amount, Mr. Dyer, did he say of tin cans, tin, 
lead and spelter, and stock for making cans, he had purchased 
or made, since the inventory was taken, which you refer to, 
if any?

I don’t recollect that he mentioned any amount, only that 
he satisfied me at that time, that that was the cause of the 40 
increase in the figures.

573. How did he so satisfy you then?
I simply took Mr. Fithian’s word for that, and foolishly 

relied upon it.
574. Who else was present then, besides you and Mr. 

Fithian ?
Mr. John W. Stout and Lorin J. Wicks.
575. What did Mr.. John W. Stout say then in the pre­

sence of Mr. Fithian, as to the amount represented by the 
inventory in D 5 ? 60



I don’t recollect what he said, but he, with myself, was 
greatly surprised at the increase of the figures.

576. If you do not recollect what he said, how did lie 
express his surprise?
\ 7 meant I did not recollect his words, but he expressed 

his surprise at the large difference in the figures, by ask­
ing Mr. Fithian for an explanation.

577. How did Mr. Fithian give the explanation you speak 
of, to John W. Stout, then?

10 In the same manner he did to me, by the explanation of 
Mr. Fithian, above referred to.

578. Was there any money paid to Charles S. Fithian, in 
|jp*ch 14, 1865 ? If so, how, by whom, and how much?

There was $5,000 paid him bv a certified check, Exhibit
D 11.

579. Exhibit D 11 being shown to witness, he is asked: 
Whose endorsements are on the back of it ?

Stout, Dyer & Co., Charles S. Fithian & Co., and others I 
am unacquainted with.

20 580. To whom was Exhibit D 11 delivered by Stout,
Dyer & Co. ?

To Charles S. Fithian.

30

581. In whose hand-writing is the endorsement “Charles 
S. Fithian & Co.” thereon?

In the hand-writing oi Charles S. Fithian.
582. Has that check, D 11, been paid by Stout, Dyer & 

Co. ?
It has been paid, and is so marked.
583. What other paper was given to Charles S. Fithian at 

the same time with D 11, if any; and if so, what was 
it ?

We gave him a note for $5,000, dated March 14,1865,. at 
21 days from date, which we paid by check marked Exhibit 
D 13.

584. Why was the check D 13 made payable to Lorin J. 
Wicks ?

Because, I think the note was made payable at the Cum­
berland County Bank at Bridgeton, and we sent this check 
to Mr. Wicks to take the note with.

40 585. Whose endorsements on D 13, and in whose hand­
writing are the endorsements, stating the names ?

The first endorsement, “Lorin J. Wicks,”is iii his own hand­
writing;, the second endorsement, “Chas. S. Fithian & Co.,” 
is in the hand-writing of Charles S. Fithian. The other en­
dorsements I am unacquainted with.

586. How came D 11 to be dated March 13th, 1865?
That was the date that our book-keeper dated the check 

in our office in New York, and took the check to the bank 
for certification.

50 587. What other papers were given to Charles S. Fithian
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if any, at the time you speak of, on March 14th, and by 
whom ?

We gave him three bonds, Exhibits D 2, D 3, and D 4. 
We executed a mortgage for $10,000, also a chattel mort­
gage covering the bonds, and the ten thousand dollar mort? 
gage. , . '

(Exhibit No. 1 on part of complainant being shown witness, 
he continues.)

This is the mortgage. The bond secured by the mortgage 
ifi marked No. 2 on part of complainant. Thé chattel mort­
gage is for $23,900, and is marked Exhibit No. 3 on part of 
complainant.

588. How came Exhibit No. 3 to be executed, and at 
whose request?

Mr. Fithian said that he would like us to give it to him, 
and we ëxecuted it at his request.

589. How were the principal sums named in Exhibits No. 
1 and No 2, Exhibits D 2, 1) 3 and D 4 made up?

I don’t understand by how they were made up.
590. What do the principal sums in No. 1, No. 2, D 2, D 3 

and D 4 amount to ?
$23,900.07. •
591. What was that amount—$23,900.07 the result of?
The result of cost of part of the property.
592. What is the other part of what you say was the cost 

of the property ?
The $5,000 in cash paid him—the note at 21 days for 

$5.000 paid him, Mr. Seeley’s capital ot $5,000, Mr. Wicks’ 
capital of $12,000 ; making in all $50,900.07, being the 
amount of the cost of the entire property bought of Mr. 
Fithian.

593. How does the amount $50,900.07 you speak of com­
pare with the gross amount of the inventory or statement of 
the property in D 5 ?

(Objected to.)
It is a few dollars less than the amount named in the in- 

inventory.
594. Where did you get the seven cents you speak of in 

your answer ?
I made a mistake of seven cents in my footings. The cor­

rect amount should be $50,900.
595. What do you mean by saying “being, the amount of 

the cost of the entire property bought by Mr. Fithian ?”
I mean the gross footing of the inventory marked D 5.
596. You say in your answer that “it is a few dollars less 

than the amount named in the inventory.” Name the amount 
and why it was less ? .

The difference is $79.13. Mr. Fithian liberally deducted 
the $79.13 to make it even dollars.
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597. How did he deduct the $79 13—was it paid to him 

or not ?
He subtracted it from the gross amount of the inventory; 

it was not paid to him.
598. Why were Exhibits No. 1, No. 2, and No. 3 executed 

by Lorin J. Wicks ?
Because he was President of the West Jersey Canning 

and Pickling Company.
_ 599. Who were the stockholders of the Company at the

10 time Lorin J. Wicks signed the Exhibits you refer to?
Lorin J. Wicks, John W. Stout, William W. Stout, Rob­

ert M. Seeley, Henry B. Dyer ; these were all the stockhold­
ers at that time.

600. How long had Lorin J. Wicks been then elected 
President of the corporation ?

About two hours.
601. What other corporate act has the corporation done 

since Lorin J. Wicks signed the Exhibits you have last re­
ferred to ?

20 Since that date he executed a deed of the property, Ex­
hibit D 15, to John W. Stout and others.

602. What other act, except the deed last referred to, has 
the corporation done ?

I think that is the last corporate act of the Company.
603. Who transacted the business connected with the 

property in question, after you say Mr. Fithian sold it on 
March 14th, and under what name?

Stout, Dyer & Wicks, that being the name of the 
firm?

30 604. How were the Exhibits D 2, D 3, and D 4, paid off?
and by whom ? and when ?

Exhibit D 2 by Stout, Dyer & Wicks, check marked Ex­
hibit D 12.

Exhibit D 3, by Stout, Dyer & Wicks, notes marked D 7,, 
and D 10.

Exhibit D 4, by Stout, Dyer & Wicks, notes marked D 8, 
and D 9.

605. The Exhibits D 7 and D 10—whose endorsements 
are on those Exhibits, and in whose hand-writing are those

40 endorsements?
D 7 is endorsed by Charles S. Fithian, in his hand-writing ; 

there are other endorsements on it that 1 don’t know. D 19’ 
is endorsed by Charles S. Fithian in his own hand-writing ;; 
there are other endorsements on it unknown to me.

606. Were you present when Exhibits D 7 and D 10 were 
given to Charles S. Fithian ?

No sir.
607. Is there any endorsement on Exhibits D 7, and D 10* 

in the hand-writing of Stout, Dyer & Wicks, or of any of the
50 members of that firm ?
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There is no other endorsement by the members of that 

(firm on them.
608. In whose handwriting are the endorsements on Ex­

hibits I) 8, and D 9.
In the hand-writing of Charles S. Fithian ; the endorse­

mentChas. S. Fithian” is in the hand-writing of Charles S. 
Fithian; the other endorsements I don’t know.

609. Exhibit D 4 being shown witness, he is asked, Do
you know in whose hand-writing the receipt is, which i& en­
dorsed in Exhibit D 4, and whose signature is it ? - 10

Yes sir, it is the signature of Charles S. Fithian, and in 
his hand-writing.

610. Were you present when Exhibit D 4 was paid off by 
the money and notes stated in that receipt ?

No sir.
611. Were you present when either of Exhibits D 2, D 3 

and D 4 were paid off ?
No sir.
612. Exhibit D 12 being shown to witness, he is asked—

What does that refer to ? * 2Q
Refers to a note given in settlement of D 2 bond. ,
613. Exhibit No. 4, in part of complainant, being shown 

to witness, he is asked, Have you seen that agreement before ?
If so, when and where ?

I have seen it before, in this office, about ten days ago, 
during the examination of Mr. Stout, on the 6th and 7th of 
June, 1867.

614. When before then did you first see that Exhibit No. 4 ?
I have no recollection of ever seeing it before June 6th.

1867. 3 0
615. When after March 8th, 1865, did you hear or under­

stand that Exhibit D 5 did not contain the same inventory 
with respect to the property in question, as stated in Exhibit

During the summer of 1865, at Bridgeton, and in New 
York city, at our office in Barclay street.

616. At the time Exhibits D 2, D 3 and D 4 were given, 
what interest did Lorin J. Wicks and Robert M. Seeley rep­
resent in the property in question ?

Mr. Wicks represented an interest of $12,000.00. Mr. 
Seeley represented an interest of $5,000.00.
. 617. How came Mr. Seeley to represent that amount of 
uiterest you speak of?

Mr. Fithian transferred $5,000.00 to Mr. Seeley, and sub­
tracted it from the cost of the inventory.

618. From what inventory ?
From the inventory of the property shown us, and which 

we purchased March the 8th, 1865, as per D 5.
619. How was this interest of Mr. Seeley of $5,000.00 

Paid to Mr. Fithian ?
ll
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I do not know what articles of agreement were made 

between Mr. Fithian and Mr. Seeley, or how Mr. Seeley mid 
Mr. Fithian. _ v
, 620. Is that $5;000.00 included in either the $5,000.00 you 
say was paid to Fithian by Stout, Dyer & Co., on March 14th, 
or in the npte of $5,U00 you say was given to Fithian, or in 
Exhibits D 2, D 3 and D*4, or in the chattel mortgage, Ex­
hibit No 3, in part of complainant, or in Exhibits No. 1 and 
No. 2, on part of complainant ?

10 No sir.
621. How was the $12,000.00 interest you say Mr. Wicks 

had, satisfied to Mr. Fithian ?
Mr. ̂ Fithian subtracted it from the amount of inventory, 

Exhibit D 5, of the property we bought of him on March 8th.
622. What items in Exhibit D 5, either as to quantity or 

quality, or price, as set down in D 5, are different from the 
inventory D 1 ? State them as far as you know.

The alterations in the costs of articles mentioned in D 1, 
are in part as follows :

20 Twelve cooking tanks, page 1, D I, put down at $144.00. 
In D 5, altered to $180.00—difference $36.00. 6 copper 
kettles, put down page 9, D 1, at $150.00, are charged on 
page 1, D 5, at $300.00—difference $150.00. 732 five gal- 
lon, cans,page 5, D 1, put down at $183.00 are put down on 
page 3, D 5, at $366.00—difference, $183.00. 1016 half­
gallon glass bottles,put down page 5, D l,a t $80.00, charged 
page 3, D 5, at $211.66—difference, $131.66. 20 stools, put 
down page 6, D. 1, at $10.00, charged page 4 ,1) 5, at $20.00 
—difference, $10.00. Stove and pipe, put down page 6, D 1, 

30 at $13.25, charged page 4, D 5, at $18.25—difference, $5.00. 
112 wooden trays, put down on page 8, D 1, at $22.40, 
charged on page 5, D 5, at $33.60—difference $11.20. 100 
galvanized iron trays, put down page 9, D 1, at $175.00, 
charged on page 6, D 5, at $125.00—difference $50.00.

One case of drawers put down in D 1, at $25, charged on 
page 8, D 5, at $35—difference, $10. 3000 asparagus cans,
page EL D l, put down at $480, charged on page 9, D 5, as 
being 4:,000 in number at $640—difference, $160. On D 1, 
Mr. Fithian charges us 10 cents a piece for tin cans; on D 5, he 

40 has charged 11 cents a piece, for 55,717 cans—making a dif­
ference of $557 17. One press charged on D 1, page 2, $50, 
charged page 10, D 5, $70—difference, $20. Twelve sets of 
round dies charged page 2, D 1, $96, charged D 5, page 10, 
$240—difference $144. 25 gallons of peach brandy, page 
11, D 1, charged $33, charged D 5, page 11, $62 5 0 —differ­
ence, $29 50.

203 empty barrels, charged page 11, D 1 . $3 0 5 , charged 
page 11, D 5, $507 50—difference, $202 50' 200 pounds 
Cayenne, charged on page 17, D 1, $150, charged page 11,0 

50 5, at $160—difference, $10. 50 pounds mace, charged, page
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17, D 1, $50, charged page 11, D 5, $85—difference $35. 
52 pounds of Lovage seeds, charged page 18, D 1, $38 54, 
charged page 12, D 5, $65—difference, $26 46.

Almost all the prices of the herbs and spices are altered 
from the prices as shown us, and will amount to a consider­
able in the aggregate ; but the account is so long*that I omit 
the items of each. 1,765 gallons of jelly juice at 30 cents 
per gallon, as charged on D 1, amounting to $529 50, has 
been altered to 50 cents per gallon on D 5, page 13, carried 
out $882 50—difference, $353.

50 gross of pint oval bottles, page 16, D 1, charged $250, 
charged page 13, D 5, $400—difference, $150. 145 gallons
of juice in bottles, charged page 13, D 1, $85 50, charged 
page 13, D 5, $145—difference, $59 50. 5,392 boxes charged 
page 19, D 1, $1,078 40, charged page 16, D 5, $1,261 58— 
difference, $183 18.

There was $7,219 worth of Cumberland sauce that he 
should have taken fifty per cent, off as per agreement instead 
of forty per cent., making a difference of $721 90.There were of articles entirely worthless to us, as fol­lows:

One wooden bather, $10; a lot of muslin sash, $75 ; a lot 
of hotbed boards, $25; a lot of printing plates, $152 50; 
a lot of bottle moulds, $110; 1 barrel of bone dust, $10; 
1 barrel of sage, $12 50; 65 pounds of ground nutmegs, 
$97‘50; 2 barrels of hominy, $14; 763 gallons of tomato 
pulp, $152 60: 1 lot of labels, $945; Cumberland. sauce 
show cards, $125; 11-12 of a dozen oyster catsup, $1 83; 
35 dozen of apple jam, $87 50 ; 20 dozen of zea-mays, $40;
1 old door frame, $1; 1 wooden rack, $3 ; 8 tumbler cap 
dyes, $24.

There were of articles charged us in Exhibit D 5, that 
should have been included in the price of the real estate as 
it was fixed real estate as follows : tinman’s cupboard, $6 ; 
engineer’s cupboard, $2; flag staff and halyards, $6; awning 
und crane, $6; work benches in tin shop, $100; 12 fixed 
benches, $12; 7 fixed benches, $10.50 ; one label case, $40.There were of articles partly worthless, or charged at more than their value or cost as follows :

A lot of glass sash charged $137 50, worth $25—difference, 
$112 50. 3,2S0 gallons of walnut juice, charged $2,460, 
worth $328—difference, $2,132. 680 gallons of walnut cat­
sup, charged $938 40, worth $238—difference $700 40. 75 
dozen of o^al catsup, charged $150. 1,888 dozen pints to­
mato catsup, charged $2,360. 504 dozen quarts tomato cat­
sup, charged $1,008.This catsup was made of rotten pulp, and so salt that it was worthless. We sold a good deal of it at auction, for what we could get—to get rid of it—as what we had sold damaged our trade largely.
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One iron bather put down at $10, worth 50 cents. One 

case of drawers put down at $35, worth $25..
A large quantity of the jelly juices was damaged by bein<r 

put into rusty and leaky cans, say $300 worth.There were of goods and real estate put down at more than their actual cost as follows:
Five tomato tanks, charged $500, worth $200. Two to­

mato tanks, charged $100, worth $50. 550 peach crates, 
charged $550, worth $137 50.

10 He charged us on D 5,62 cents more per thousand for 
boards than in Exhibit D 1. He charged us on D 5,50 cents 
per thousand more for planks than he did on D I.

Though $12,000 were the figures named for buildings, 
sheds, office, lot of ground, engine house, gas pipes and fix­
tures, boilers, steam-pumps, and belting, and shafting,, as be­
ing what they cost Mr. Fithian, as represented by him,, yet 
by his books they did not cost $6,000, making a difference 
of more than $6,000 to us.

And thereupon the examination was further adjourned to 
20 Thursday, June 20, 1867, at 10 o’clock, A. M., at the same 

place.
At which time and place the examination was resumed in1 

the presence of the counsel of the respective parties.

There were of articles in D 5 and not charged in D 1,550 
peach .crates, $550; flag-staff and halyards, $10; one awning, 
iron and frames, $6; two set of round eyes $45, making $611.

Mr. Fithian had agreed to take off as much discount on the 
Cumberland sauce to us as he ever had to any one, though 
he had taken off of discount on Cumberland sauce to Messrs.

30 Archer, & Reeves, of Philadelphia, and Messrs. Griffin & 
Proach of New Orleans, and Merrill & Shute of Chicago, a 
discount of fifty per cent., as shown by Exhibit D 1, though 
in D 5, he only took off to us a discount of forty per cent, on 
Cumberland sauce.

The peach crates above referred to, though charged to us 
by Mr. Fithian as costing him $1 each, only cost him 25 cents 
each; and in the book Exhibit D 1, in the latter part of it, 
they are put down at 50 cents each, though not in the inven­
tory, as shown us March 7th and 8th.

40 The real estate is entered twice at $6,000 in D 1.
In regard to the walnut catsup spoken of above, jt would 

only cost 25 cents per gallon to make walnut juice into wal­
nut catsup. That is all what I want to answer on that ques- 
tion.

623. In whose writing is the charge you refer to of 50 
cents each fer peach crates in D 1 ? State the item.

It is in the hand-writing of Mr. R. M.
ian’s book-keeper.

Seeley, Mr. Mth-
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The item is:

«550 peach crates, - - ,50 i  - - $275.00.”
624. In whose writing is the item with reference to real 

estate entered twice you speak of ? State the items.
Once in the hand-writing of R. M. Seeley, as follows:— 

«Buildings, boilers, piping, &c., as marked in last stock ac­
count, $6,000 on page 10 of D 1.

And again on page 21, in the hand-writing of C. S. Fith- 
ian, I think, as follows :—

«R. Estate, - - - - - - - - - $6,000.00.”
625. Show last stock account in D 1, above referred to. 

Give its date as expressed in D 1.
“Stock account, Feb. 1, 1864.”
626. State if real estate and fixtures are set forth in that 

account ?
They are, on the 2d page.
627. Give the first item and amount, and the last item and 

amount, referring to the real estate and fixtures on that 2d 
page.

“Main building, sheds and office, well 
and p u m p , .........................  $1,200.00.”

The last item—
«Steam and gas piping and fixtures, belt­

ing and shafting, - - - - - -  $1,000.00.”
There are articles on this page of tools and fixtures.
628. What articles of tools and fixtures ?

«Small boiler, engine and pump, - - - $125.00,”
“One well and pump, - - - - - - 75.00.”
«Six copper kettles, - ........................  150.00.”
«Two iron kettles, - - - - - -  ' - 40.00.”
“Two plain do. do. - - . - - - -  10.00.”

10

20

30

Amounting in all t o , ........................ - $400.00.”
629. In whose hand-writing are the items on that 2d page, 

if you know ?
I think it in the hand-writing of 0. S. Fithian.
630. What is expressed as the total amount of the items 

on that 2d page ?
$7,225.00.
631. Is the real estate referred to in any other place in 4$ 

Exhibit D 1 ?
It is.
632. Give the expression referring to real estate, also in 

what part of the book it is ?
The expression is as follows :

“Real estate, boiler, engine, belting, pip­
ing, benches, tables, kettles, pumps,

. shafting, A c . , ..................................$7,000.40.”
It is found under stock account dated January 1, 1863, in 

the hand-writing of Charles S. Fithian. 50
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633. On what page is that item from, the page having 

“January gj, 1863,” on it?
19th page.
634. How do you know that the item is in the hand-writ- 

ing of Charles S. Fithian ?
Having seen Charles S. Fithian’s hand-writing frequently, 

this writing resembles the hand-writing of Charles S. Fith­
ian, that 1 have seen.

 ̂ 635. Why did you take the word or representation of Mr.
10 Fithian as to the quality of the property in the negotiation 

or sale respecting the same ?
Because, relying on his word, we thought best not to un­

pack the goods, and examine their contents, as by doing so, 
every bottle, can or jar so opened and examined would be­
come worthless thereby;

636. In the articles you have mentioned as partly worth­
less, or charged at more than their value or cost, what do 
you mean by saying “charged at the prices you have spoken 
of, and worth the amounts you have spoken of?” What do

20 you mean by the expression “worth ?”
I mean by “charged” as the price Mr. Fithian represented 

to us that they cost him, and by “worth,” what they would 
cost us to produce the same articles; and by “worthless,” 
that they were of no value to us or any one else for the same 
business purposes.

637. How do you know what the peach crates cost Mr. 
Fithian, when you say they cost 25 cents each?

By personal examination of the parties directly employed 
in their manufacture, and Mr. Fithian’s books.

30 638. What books ?
The books he kept his accounts in at Bridgeton.
639. Can you give the name of those books?
No sir; not the particular names of those books. Mr. 

Seeley made the examinations at my request, also Mr. 
Wicks.

640. Where are those books now, if you know ?
At Bridgeton. I don’t know any particular place they 

are at Bridgeton. From what I have learned lately, I pre­
sume they are in the possession of Mr. Fithian now.

40 641. What do you mean by saying “walnut juice was
worth $328,” in your answer to question 622 ?

In my endeavors to see if we could get anything for the 
walnut juice if we made it into walnut catsup, and what ad­
ditional expense it would be to make the juice into catsup, I 
found it to be 25 cents per gallon, making it cost us, allow­
ing the juice to be worth 10 cents a gallon, 35 cents per 
gallon for the walnut catsup.

642. Do you of your own knowledge know what the wal­
nut juice cost Mr. Fithian ?

50 Only by information received from M r. Wicks, the maker



87
of it, and Mr. Seeley, who kept the cost of each article man­
ufactured. _ , , .  „

643. Did Mr. Fithian ever tell you what it cost him |
He told me what it was worth in a conversation had with 

him in relation to it, in our office, 91 Barclay street, New 
York.

644. What did he tell you it was worth ?
Not more than 15 cents per gallon.
645. Did he, or not, at that time, tell you what it cost

him? ; . 10
He did.
646. What?
15 cents a gallon.
647. When was it he said so, as near as you can te ll.
I think it was about the middle of June, 1866.
648. Who else was present besides you and Mr. Fithian, 

then ?
Mr. John W. Stout, A. L. Clements and Joseph H. Stout.
649. What do you mean by saying in your answer to ques­

tion 622, “ That there were articles charged that should 20 
hare been included in the price of the real estate V’ How do 
you know they should have been included in the price of the 
real estate ?

I examined personally, myself, and found the articles 
named fastened to the buildings.

650. What do you make the total amount of tlm differ­
ences you have spoken of in your evidence, respecting the 
amounts of the items of the real and personal property in 
question ?

I make the total amount $17,636.56, though there are quite 30 
a number of other articles that I have not enumerated, that 
in the aggregate will amount to several hundred dollars 
more.

651. What other articles do you refer to in your last 
answer ?

I mean spices and herbs, and some other articles I don’t 
remember at this moment.

652. Mention some of them as expressed in the inventory 
in D 1, and if any, in inventory D 5.

In D 1, cinnamon is put down as costing 95»cents a pound, 4.0 
and in D 5 put down as costing 50 cents a pound. Ginger, 
put down in D 1 at 70 cents a pound, and in D 5 at 60 cents 
a pound. White pepper, put down in D 1 at 50 cents a 
pound, that is put down in D 5 at the same. Cayenne 
pepper, put down at 75 cents a pound in D 1, entered at 80 
cents a pound in D 5. Mace, entered in D 1 at a dollar a 
pound, is put down in D 5 at $1.70 a pound. Allspice, 
entered in D 1 at 45 cents a pound, charged in D 5 at 50 
cents a pound. i

Summer savory, entered in D 1 at 40 cents a pound, 50
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charged in X) 5 at 45 cents a pound. Ginger root, charged 
in D 1 at 50 cents a pound, charged in D 5 at 70 cents a 
pound. Thyme, charged in D 1 at 40 cents a pound, charged 
in D 5 at 45 cents a pound.

653. Where do you find in D 1 that cinnamon is charged 
at 95 cents a pound ? See if you were looking or calling off 
from the correct book, when you called that item off.

I called it out right in D 1, and wrong in JD 5.
654. What do you find it in D 5 ?

10 I don t find cinnamon entered in D 5. I mistook the word 
■ “ cummin” for cinnamon in D 5.

655. Where do you find ginger put down in D 5 at 60 
cents a pound ?

On the 6th line, page 12.
656. What is the full expression ? • ’
“ 14 lbs. Afr. ginger, 60, $8.40.” I mistook that for ground 

ginger.
657. Do you find in D 1 the same identical item?
I do not.

20 658. What do you mean by saymg in the first part of your
answer to question 652, “ That ginger is put down in D 1 at 
70 cents-a pound ?”

I mean that there is 80 pounds of ginger put down in D 
1, page 17, at 70 cents a pound, carried out, $56.00

659. Do you find in D 5 the same identical item you have 
last referred to in D 1 ?

No sir.
660. Are these items you have referred to, in answer to 

the question 652, comprised in either of the inventories in D
30 1 and D 5 ?

Yes sir.
661. What do you make the difference existing, after de­

ducting from the total amount of the inventory in D 5, the 
total amount of differences you have before spoken of?

$33,263.44.
662. How do you figure the result stated, $33,263.44?- 

Give the items.
I subtract from the gross footing of the inventory in D 5 

of $50,900.00, the totals of some of the differences I have 
40 mentioned, amounting to $17,636.5 6.

663. Give us the result of the difference left of the inven­
tory in D 1, after deducting the amount of what Mr. Fithian 
said he reserved from the sale.

The difference, $31,523.75.
664. Whose figuring and statement is contained on page 

20 of D 5, and where was it done, and what does it repre­
sent ?

It is my statement and figuring, and 1 made it up for the 
purpose of making proper entries in the firm’s books in New 

50 York, and I do not recollect the exact day that I made the
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entry; and it represents the manner in which we settled 
with Mr. Fithian for the property bought of him, amounting: 
to $50,900.00.

665. Upon whose representations was that statement made 
up, as to its amounts, and from what source did you get 
the figures ?

From statement, made by Mr. Fithian, he having repre­
sented to me, that $50,979.13, was the correct amount of all 
the property we had purchased from him.

666. You have mentioned in reference to Cumberland 10 
sauce, something respecting a deduction or discount of 50
per cent., what item or items do you refer inD 1, respecting 
it? Identify the item or items.

I refer to the items on page 14, lines 16,17, 23 and 24.
667. Explain what “ A & R” mean in the items you refer 

to?
A & R mean Archer & Reeves.
668. Are there any other persons referred to in any of 

the items referred to ?
Yes, sir. 20
669. Name them.
Griffin & Proach, Merrill & Shute.
670. In these items, what was the discount according to 

that inventory, allowed by Mr. Fithian, to these several per­
sons on Cumberland sauce, therein mentioned ?

50 per cent, discount.
671. What does the item on page 15, line 23, of inventory 

inD 1, mean?
It means that Griffin & Proach had a bill of Cumberland 

sauce, amounting to, in the gross amount, $900, from which 30 
he took a discount of 50 per cent.

672. How do you know that he took the discount of 50 
per cent., and who took i t ; and whom do you mean by he ? 
f m ^one here, in the hand-writing of the book-keeper 

or Mr. C. S. Fithian, I believe it must be correct; and I be­
lieve Mr. Fithian authorized him to take off that amount, or 
it would not have been entered here.

I mean by “ he,” Charles S. Fithian.
673. What did Mr. Fithian say to you, respecting that

'tem,if anything? 40
He told us he would transfer tliat account to us, if we 

kut we declined.
674. Ig that item, last referred to, included anywhere in 

too inventory in D 5 ?
It is not.
iff -Hhve you enumerated that item last referred to,
°ugst the differences you have before specified? 

not âVG n°^’ ^  *s amon» those that I mentioned that I had 
aamed, which would amount to several hundred dollars.
'6. The figuring or statement, on page 20 of D 5. What 50 

12
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connection does it have, if any, with the bonds and mort­
gages, or payments you have heretofore rofered to concern­
ing the property ?

It is a statement of the correct amounts of the bonds, 
mortgage, note and cash given Mr. Fithian, the complain­
ant.

677. By whom? What bonds and mortgages do you refer

I refer to the bonds and mortgages given by the West 
10 Jersey Canning & Pickling Co. to Charles S. Fithian.

678. State what part of that figuring refers to the bonds 
and mortgages, if you can.

On page 20, commencing with line 5 :
“Chattel mortgage, - - - $10,000.00”
“Cash, March 14, . . .  5,000.00” -
“Note at 21 days from March 14, 1865, 5.000.00”
“Bond due Dec. 1, 1865, - - 4.633.33” -
“Bond duo Feb. 1,1866, - v - 4,633.33”
“Bond due April 1, 1866, - - 4,633.34”

20 Total, - - - - - $33,900.00”
679. What does the expression “Chattel and mortgage” in 

that item mean? Explain what does it refer to?
It refers to the mortgage given to Mr. Fithian for $10,000 

on the real estate bought of him.
680. What dp you mean by your answer to question 615?
I mean at that time 1 became aware that some of the bar­

rels of Cumberland sauce that we bought of Mr. C. S. Fith­
ian were entirely empty.

681. At the time you refer to in that answer did you know 
30 of Exhibit D 1 being different from Exhibit D 5?

(Objected to as leading.)
I did not.
682. What led to the conversation or reference to the 

Cumberland sauce referred to in your answer to question 
680 ?

Mr. Seeley reported that the barrels said to contain Cum­
berland sauce were empty, and that led to the conversa­
tion.

683. Said by whom ? ^
40 Said by the inventory and by Mr. Fithian.

684. Did you have Exhibit D 1 and D 5 in June, 1865, to 
compare at the time of that conversation you refer to ?

No sir, we only had D 5.
685. When was the first time you was informed that there 

was a different book referring to the property in question 
than D 5, after March 8, 1865 ?

The latter part of December, 1866, I learned there was 
another book containing the inventory of the property we 
bought March 7th and 8th, 1865.
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686. ’How many times was you to Bridgeton alter March 

8th, 1865 ?
Three or four times, I think.
687. At either of those three or lour times did you see 

D 1 at Bridgeton, that you know of, after March 8th, 1865 ?
No sir; 1 never saw D 1 after March 8th, 1865,. until 

about the latter part of March, 1867. .
688. How did you in the transactions of the firm s busi- 

ness, arrive at the costs of the articles manufactured at 
Bridgeton, or sent from Bridgeton to your store in New 10 
York?

Mr. Seeley, who kept the books at Bridgeton, sent uŝ  a 
statement of the cost on each article manulactured at the fac­
tories and shipped to New York or elsewhere.

689. What led the firm to believe that the prices set 
down in Exhibit D 5 were unsarisf&ctory to them ?

The difference in the cost of the articles manufactured.
690. How came the firm to make inquiry respecting the 

prices set down in the inventory7 D 5 being correct or incor- . 
rect, as to the cost of the property?

By comparing the prices; for instance, when we make 
jelly juices, and their cost was reported to us, we referred to 
D 5, and we tound the price was considerably less than there 
charged.

691. Reported from where, and by whom ?
From Bridgeton, reported by7 Mr. Seeley and Mr. Wicks.
692. What price, less than what ?
Less than the charges in the inventory, D 5.
693. What price do you refer to ? Do or do you not mean

by price the original cost of the article referred to ? 30
(Question objected to as leading.) ^
1 mean by7 prices the figures set down opposite each arti­

cles in inventory D 5, the original cost having been kept 
back from us by Mr. Fithian.

694. Did you inquire on behalf of the firm, when you dis-̂  
covered that the cost of some of the articles you speak of 
was less than the price of some of the articles you speak of, 
the reason of such difference ?
■ Yes sir. ■ ■

695. Of whom? * ^
01 Mr. Seeley and Mr. Wicks.
696. Any one else ?
Yes sir, I tried in all kinds of ways to find out the cost of 

the different articles we manufactured and had bought of Mr, 
Fithian.

697. Do you know when John W. Stout first discovered 
this difference which you refer to in your last answer; if- so, 
when and in reference to what article ?(Question objected to.) .

We both discovered the differences about the same time, 5U
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but Mr. Stout discovered D 1, some time in December 1865 
in the office at Bridgeton, N. J.

698. What did Mr Fithian say respecting the Cumber
land sauce, in regard to the fault you found respecting that 
article ? .

He said̂  it could not be made for less. We told him we 
were sure it could be made for less, and that he had charged 
us more by a great deal for some of the materials it was 
made of than what it really cost him, and we would like him 

10 to think it over and make us a reasonable deduction.
699. What did Mr. Fithian say respecting the walnut juice 

m New York, after March 14th, 1865, the time referred to 
in some of your former evidence ?

(Objected to as repetition.)
We told him that he had charged us 75 cents per gallon 

for walnut juice, when it could be manufactured at a cost 
of from ten to fifteen cents per gallon. He replied that it 
was thowalnut catsup that he had charged us 75 cents a 
gallon for, and that walnut juice would not cost more than 

^0 from ten to fifteen cents a gallon to manufacture it, and that 
he did not want any time for reflection, but could decide the 
matter that moment in regard to a deduction.

<00. Do you remember the time of this last conversation 
that you refer to ?

It was about the middle of June, 1866.
701. How do you say then that Mr. Stout discovered 0 1 

some time in December, 1865 ?
I don't wish to be understood as saying that he discovered 

it some time in December, 1865, but I mean to say that he 
30 discovered D 1 in the office in Bridgeton, in December, 1866.

702. What walnut juice was referred to in this last conver­
sation?

The walnut juice bought of Charles S. Fithian, on the 7th 
and 8th of Mareh, 1865.

703. Was there any property transferred on the 14th of 
March, 1865, by Mr. Fithian, that was not included in his 
papers that he executed on that day ?

Not to us.
704. Do you remember of any other paper being executed 

40 by Fithian on that day, except the deed Exhibit D, 16 ?
Yes sir, he executed an article of agreement, meaning a 

bill of sale, which is offered in evidence and marked Exhibit 
D 17.

(Execution admitted by complainant's solicitor.)

705. Was there any other ; property transferred by Charles
S . Fithian on March 14th, except what is referred to in D  16 
and D 17 ?

I think not.
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706. Would you know if there was any other property 

transferred then except what is in those two papers ?
I know of all the property that was so transferred. Those 

two papers, Exhibits D 16 and D 17, cover it all.
707. Do you know if the tomatoes which you say Mr. 

Fithian reserved, were on the premises or in the factory.
1 do not know certainly.
708. Was there any property transferred by Mr. Fithian 

at the same time, by any writing to the firm of Stout, Dyer 
& Co.?

No sir.
709. Who were the officers of the corporation you refer 

to, at the time of the execution and delivery of D 16 and D 
17? '

Lorin J. Wicks was President, Johsry W. Stout was Treas­
urer, EL B. Dyer was Secretary.

710. How long had they then been such officers ?
About two hours.
711. For what purpose were the papers D 16 and D 17, 

executed to the corporation ?
For the purpose of conveying the property bought by 

Stout, Dyer & Co., of Charles S. Fithian, to the corporation.
712. Do you know what was the object of conveying the 

property to the corporation, and who suggested such con­
veyance ?

Because Mr. Fithian had suggested it would be so much 
better for us to organize under this act of corporation, that 
we had so organized, and thus the property was conveyed- 
by Charles S. Fithian to the West Jersey Canning and 
Pickling Company.

713. From what source did the corporation derive its capital stock at .the time of the execution and delivery of D 
16 and D 17, if any ?

From the members of the corporation who had subscribed 
for this stock.

714. In what name did the corporation transact its busi­
ness in respect to manufacturing or selling any of the pro­
perty in question, after March 14th, 1865 ?(Question objected to as irrelevant.)

All their business after that date, was done in the firm 
name of Stout, Dyer & Wicks.

715. Was there any property that was transferred or con­
veyed by Mr. Fithian to the corporation that was not under 
the control or at the disposal of Stout, Dyer & Wicks, at all 
times ?

No sir,
716. What were the papers D 16 and D 17, considered by 

the corporation or by Stout, Dyer & Wicks, as to the form 
of the same ?They were considered legal documents.

10
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40

50
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717. Did the corporation at any time, as a corporation, 

actively operate with any of the property except in the 
transfer D 15 ?

(Objected to.)
No sir.

(Paper purporting to be a deed from Dyer, Wicks & Seeley 
and their wives, to John W. Stout, dated December 18th, 
1866, is offered in evidence, and marked Exhibit D 18.)

10
718. Witness is asked: Is the description of property in 

that deed, the same as in D 16?
Yes sir.

(Paper purporting to be a deed from Wm. W. Stout and 
wife to John W. Stout, dated November 1st, 1865, is offered 
in evidence and marked D 19.)

719. Is the description in D 19, the same?
20 Yes sir.

720. How often did you act as an officer of that corpora­
tion ?

I think only twice.
721. When?
Both times on the 14th of March; once in the office 

of the factory at Bridgeton, and once in the office of Mr- 
Reeves in Bridgton.

722. Were there any directors of that corporation regu­
larly elected at or after the delivery of the deed by Charles

30 S. Fithian and wife ?
I don’t think the directors were ever regularly elected.
723. Do you know how often the Board of Directors of 

that corporation met or did any corporate act, as a Board of 
Directors, after you became associated with Mr. Wicks?

What .is called the directors and officers of that corpora­
tion never met but twice to my knowledge, though I was 
what was called the Secretary.

724. Did any Board of Directors of that corporation at or 
after the time you became associated with Mr. Wicks pass

40 any resolution effecting its business, or in any wise relating 
to the property in. question ?

No resolutions in relation to any property were passed at 
any time.

725. Do you know if that corporation had any regular 
corporate seal or not ?

They had no regular corporate seal or seal of any kind.
• 726. Do you know whether Stout, Dyer and Wicks paid 

any taxes respecting the manufacturing of any of the pro­
perty in question ; if so, when ?

50 They did. They paid their Internal Revenue taxes both at
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Bridgeton and New York at all the proper times' required 
to do so by law.

727. Do yon know if there was any arrangement with Mr. 
Fithian and Stout, Dyer & Wicks, or the corporation, respect­
ing the taxes for the manufacturing of the articles in ques­
tion ?

I do. There was such an agreement among the innumera­
ble papers we signed.

728̂  BxhibitD 14 being shown to witness, he is asked:
What taxes are referred to in that paper ? 10

Taxes upon real estate.
729. Do the taxes referred to therein refer to anything 

else beside real estate ?
Yes sir; they refer to all taxes that may be assessed in 

any way upon the property.
730. What does the- expression in that article of agree­

ment mean which says ‘-that all taxes which may be in any 
way assessed upon said business or property ?”

I suppose it means that all United States revenue taxes 
that may be assessed upon the goods that we manufactured 20 
there, on the business or property, and also all State and 
county taxes.

731. Do you notice the date of that agreement?
Yes sir; it is dated March 14th, 1865; both agreements.
732. What was the nature of the taxes .referred to in this 

agreement that affected the business referred to in this agree­
ment, Exhibit D 14, if you know?

We had to pay a license to the United States Government 
as manufacturers, also a per centaga on all goods sold and 
delivered from our factory at Bridgeton. 30

733. Were there any taxes paid after March 14th, 1865, 
on any goods sold and delivered from the factory you speak 
°f? if so, when, if you know the times, and by whom?
' Yes, sir; there was taxes paid on all goods sold, made up 
the first of each month, and paid by Mr. Seeley at Bridge- 
ton to the Collector of Internal Revenue, as per receipts on 
tile, in the office at Bridgeton.

734. You say by Seeley; who did he pay those taxes for?For Stout, Dver & Wicks.
735. Do you know when those goods you speak of were 40 

manufactured, whether before or after March 14th, 1865, or 
after or before March 8th, 1865?

1 know our returns were made and taxes paid promptly 
and regularly; but upon what particular kind of goods, and 
when manufactured, I can’t specify from' my memory, unless 
reference is made to our books.

736. Whose books do you mean by our books?
I mean the books of Stout, Dyer & Wicks.
737. Where are those books now?
in New York city, and Bridgeton, New Jersey. 50
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738. Do you know if any oi those taxes you sav were 
pa^mxospect to goods sold and delivered by Stout Dver 
and Wicks, were paid on any of the goods Mr Fithian¿S 
and contained in the inventory D 1?

Yes, sir; a large amount.
739 By whom were such taxes you last speak of paid?
™ w °bert M* ^eoley> for St<>ut, Dyer Wicks. P 
140. Can you give the amount of such taxes so paid ?
N o  s ir  ; n ot w ith o u t referen ce to  our books.

kT W RS$ independent of the agreement 
FiXhi ît D 14, was bound to pay the taxes you last speak of?

^ M  ’  ̂ ^ lnk ^ r- Fithian was legally bound to 
pay the taxes on all the goods he sold, and th in / under the

^ c t t e r T n T s ^ f  I " "  r f  ^
+hlt2' U  th®c®mPlainant give any reason at the time of 
the execution of D 14, or at any other time, or say why he
speak of?at ^  bG executed> respecting the ‘taxes yon

1 do not remember the precise conversation at the time, 
e wanted him to make us an agreement that he wouldn’t 

go into the business again, so he made this agreement by his
a^ o ’ B E l I l l  and put in that clause about taxes.

/4d. Did Mr. kithian say anything respecting his liabili- 
ties for those taxes at that time ?

I do not remember that he did.
M L M  that paper, Exhibit D 14, executed at the time 

oi the date of it, March 14th, 1865?
Yes sir.
And being cross-examined, he says :
745. You state that you learned in Philadelphia that Mr. 

Fithian made the offer to sell to Stout, Dyer & Co. From 
whom did you learn it ?
r IllSef f l K  ®tout, and in about five minutes afterwards from Mr. Fithian.

746. Had the firm of Stout, Dyer & Co. at that time 
agreed upon the terms of the contract with Mr. Fithian?Not rally.
i i ? * H i  ln what respect the contract was not com- 40 pleted ?
1 was engaged in drafting a contract to submit to Mr. Fith- 

xf1’ ^ as interrupted in the completing of the draft by 
r. Stout coming in the room and saying he had bought Mr. 

Fithian out, if 1 agreed to it.
, Sad not the terms of the contract which you were drafting been agreed upon ?

No sir, not fully.
, ^ or what purpose did you visit Bridgeton the next
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To see the property, by invitation of Mr. Fithian.
750. Was the price to be paid for the real estate agreed 

upon the next day ?
The price of the whole property was agreed upon in Phil­

adelphia and Bridgeton.
751. Did you and Mr. Stout agree upon the 8th of March 

to pay Mr. Fithian $12,000 for the real estate in connection 
with his factory ?

(Objected to.)
The agreement on the 7 th and 8th of March was for the 10 

whole property.
752. If the bargain for the whole property was completed 

on̂ the 8th of March, state what price you was to pay for

(Question objected to.)t
$33,000, and not to exceed $35,000.
753. Did you agree to pay $50,900 on the 14th of March 

for the property ?
(Question objected to.)
Yes sir.
754 When you adjourned from the 8th to the 14th of 

Marhn, was there any inventory of the personal property to 
be made, and if so by whom ?

There was one already made.
755. Was there another one to be made ? 
hot by my knowledge or request.

I H j  °?.ihe 14th 9  March> when joo returned to Bridge- 
H H  you understand had made the inventory then 
exhibited to you ? 3
M i understood that to be the one we saw on the 8th o 
March, and supposed it to have been made by Mr. Fithian7 
book-keeper. J

757. When was it determined upon to have the property 
nveycdto the West Jersey Canning & Pickling Co. ? 

R K i P i l  b?u£ht the property on the 8th of March, tin 
or(ra - .i  esi, Jersey Canning & Pickling Company was no
togthemed UQtl the 14th °f March’ and WaS then conveyec

20

30

758 When was the question settled as to whether Robert 
§ G S  should be a partner or not ? 40
75Q n afternoon of March 8th.

proK«’ ^ ben were the times for the payment of the consid­eration money settled ?
March 8th, 1865.

resnpof ̂ tai-e wbad; amount should be paid in cash and the 
'‘onsiHaV+-lmes and amoun ŝ Payment of the residue of 

p H B  money agreed upon at that time ?
for fin non Casb’ a few days thereafter, a mortgage
easy na’ ' °n H i ProPerty, and the balance to be made in 

P yments as it might suit our convenience but after 50lo
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the bargain was closed and we had made up our minds to 
give Mr. Seelev an interest, we supposed the balance would 
be small, if any, to be paid.

761. Did you know on the 8th of March what the balance 
would be ?

Yes sir, from $8,000 to $5,000.
762. TV hat was to bo done to ascertain the precise

balance? r
Mr. Fithian was to see what the difference in tin cans and 

10 the materials used in their manufacture would be, different 
from what was contained in the inventory shown us.

763. In purchasing Mr. Fithian’s property, did you fin 
what was contained in the inventory, or what he had in and 
around the factory at that time ?

We bought what was contained in the inventory shown 
uŝ  March 8th. Mr. Fithian stating that that inventory con-1 
tained all that was in and around the factories.

764. Were these goods sold to you at their cost price, or; 
at the price marked in the inventory ?

20 Mr. Fithian represented that the price marked in the in-j 
ventory was their cost.

765. Were any of these goods purchased by you at what! 
they were worth to you ?

Some few of them.
(Question objected to.)
766. Were these goods purchased by you at their cost! 

price, or at what you thought them worth to you?
(Objected to.)
They were purchased at what Mr. Fithian 'rep resen ted  as! 

3 0  their cost, and we thought some of them were w orth  what he! 
had represented them to be worth.

767. Did you agree to pay the price annexed to the arti-j 
cles in the inventory Exhibit D 1 ?

Of some of them we did, but we bought the property as aj 
whole, taking the whole concern for $33,000, and not to ex-| 
ceed $35,000.

IQS. Line first, page 20, of Exhibit D 5, being shown, the! 
witness is asked: In whose hand-writing is this line, and what! 
does it refer to as being brought forward ?

40 It is my hand-writing ; it refers to the figures of the samej 
amount from page 19, being brought forward.

769. Is that the amount of the preceding inventory?
I do not know, I never footed it up. j
770. Is it footed up to that amount on the preceding page • j 

o sir.
771.. In what respect does the sum total on the preceding 

page differ from this amount?
From the figures here set down, $79.13.
772. State when the writing and figures on page 20,

50 hibit D 5, were set down by you.
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I cannot state when.
773 Where was it done ?
1 do not remember where.
774. For what purpose ?
Merely as a memorandum.
775. After the transfer of the property, was Exhibit D 5 

kept at Bridgeton or New York ?
Kept at Bridgeton.
776. Was not that memorandum made by you in JBridge- 

ton, where the book was ?
I do not remember.
777. How soon was it after the firm of Stout, Dyer & 

Wicks was formed before their books were opened ?
(Question objected to).
Immediately, I presume, sir.

Whereupon the examination was adjourned to Friday 
June 21st, A. D. 1867, at 9 6’clock, A. M.,at the same place.

At which time and place the examination was resumed in 
the presence of the respective parties.

778. State as nearly as you can when you next visited 
Bridgeton after March 14th, 1865?

Spine time during the latter part of the Summer, or early 
Pall of that year, I think.

779. Had you before the time of that visit begun to com­
pare the cost of manufacturing goods with the price as paid 
Mr. Fithian ?

Yes, sir.
780. Did you see Mr. Fithian on that visit?
I do not recollect,
781. When was Mr. Fithian first informed of this differ- 

finee, and by whom ?
1 can’t say positively, but suppose it must have been about 

the 9th of March, when he commenced to make the fraudu­
lent inventory, by Mr. Seeley and by Mr. Wicks.

782. When did you begin to compare the difference be­
tween the cost of manufacture, and Mr. Fithian’s prices ?

(Question objected to.)
During the fall of 1865.
783. Did you ever notify Mr. Fithian of this difference, 

and if so, when ?
I had made up my mind together with my partner, to 

speak to Mr. Fithian at a proper time, and we did so speak 
In B  about some of the articles, in the middle of June, 
Up and I aftewards spoke to him personally, in a conver­
sation I had with Mr. Fithian in our office, in New York, 
February 27th, 1867.

‘84. Concerning which of the articles, did you speak to 
W  in June, 1866 ?

10
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The walnut juice in particular, and all the 
February 27th, 1867.

1 9  S llS  J°u say to him in that interview on Febru­ary 27th, 1867 ?
We had a general conversation in regard to the differ­

ences on ail the property, when he, doubtless, to impair my 
confidence m my partners, and Mr. Stout, made use of the 
following language : Mr. Fithian said there was a double 
game being played, a party-was telling me one thing, and 
telling them another at Bridgeton, representing one thing 
to me and a different thing to them at Bridgeton, and for 

my eyes open, and I could see, before six months 
rolled around, that a double game was being played; he 
could not tell me more without betraying confidence ; he 
said this as a friend, without regard to his claim, but for me 
to look out for my interest, he had not much regard for Mr. j 
Stout, but always thought well of me; repeated several) 
times for me to look out, and after that conversation I 
commenced to lookout; and soon saw where the double 
game was being played,
. 786. Has the partnership of Stout, Dyer& Wicks been; 

since dissolved, and if so, when, and who remained in the 
firm ?

Yes, s ir; it was dissolved by mutual consent, on the 1st of 
April, 1867, and no new firm has since been formed to my I 
knowledge.

787. Who now carries on the business ?
John W. Stout, in liquidation of Stout, Dyer &

Wicks;
788. Paper marked Exhibit No. 4, on part of complain­

ant, being again shown to the witness, he is asked: Is the sig-1 
nature H. Ballard Dyer, in your hand-writing ?

It looks like my writing, though I have no knowledge j 
"when or where it was signed, or whether for any binding 
purpose ?

789. Who is W. fl. Cramer, who witnesses the pa- 
per?

A young man by that name, about 23 years of age,] 
who was in the employ of Stout, Dyer & Wicks a short 
time.

790. Is that his signature ?
I cannot say that it is.
791. How long had you been engaged in selling hermetri-1 

cally sealed goods previous to March 14th, 1865 ?
About three years.
792. Look at inventory D 5 and state the amount of her- \ 

metically sealed fruits and vegetables in the property pur­
chased of Fithian ?

I would state first that this Exhibit D 5 is not the inven- 
50 tory we bought from March 7th and 8th, 1865.

30

40
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20 dozen fruits in case, $3 per doz.
21 “ 12 oz. jellies,
43 “ 8 “ I  . . .
65 “ 10 “ « . . .
67| “ 8 “ «
70| “ 6 « . . .
27 “ salad cream -
11-12“ oyster catsup - -
35 u apple jam -
121-12 doz. brandied blackberry 
Lot of jelly in the hands of Archer & 

Reeves - 
75 dozen oval catsup -
1,088 “ pint tomato catsup
504 “ quart “ “
396 “ pint Cumberland sauce
1,534 “ a pint “ “ J
516 “ “ u ■ a |
Chicago shipment, - -

Less 40 per cent. - - $2,887 60 
1 dozen salad cream - - -
20 “ zea mays - - -
4 “ 6 oz jelly -

$6
115
101
188
202
171
81

1
87
48

48
150

2,360
1,008
1,782
5,125

312

3
40
9

00
50
05
50
50
31
00
83
50
33

53
00
00
00
00
00
00

00
00
24

10

20

$11,841 29
That’s all I notice as set down in D 5, though there are 

several articles manufactured and partly manufactured that 
we bought of Mr. Fithian that are used in the manufacture 
ot hermetrically sealed fruits and vegetables, jellies and

(Question and answer objected to.) 
good̂ ? ^ou understand by hermetrically sea

tigditln(̂ erStan<̂  ^  mean a^ articles that are put up :
. • State what amount of hermetrically sealed juices 

mentioned in the inventory, Exhibit D 5 ?
here are mentioned in the fraudulent inventory as lows: J

30

1,765 gallons jelly juices, their cost repre­
sented to be - - - $882 50 40

I don’t see any more jelly juices, 
nl ■ ' + ^ou ever §*ve ^ r- ^^hian notice of any com- 
when ? * Parc^asers the quality of these goods, and if so,

 ̂ remember that f gave him notice of complaint of 
 ̂l D |  as many of these articles are still on hand, 

pi.,.. ^as any notice of such complaints given to Mr.
1 oian, and if so, by whom and when ?

W m  Jersey State Library
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W e gave  him  no tice  o f  ou r co m p la in t in w riting, in the

fell of 1866.
797. State what the writing contained and how sent?
1 cannot speak from memory, the document will speak for 

itself.
798. To what document do you refer ?
A written notice that was served on Mr. C. S. Fithian.
799. By whom served, and when ?
1 do not remember the date, the document will show it 

10 all.
(Witness declines to answer the first part of the question, 

except by saying the document will show it all.)
(Witness says he does not decline to answer the question, 

except as he has answered it above.)
800. After deducting from inven tory D 5 all hermetrical- 

ly sealed goods, could not the residue of property included 
therein have been examined as to quality and quantity if you 
had wished?

(Question objected to.)
20 No sir.

801. Why not?
Not without a great deal of time, trouble and expense 

so much so as at the time we preferred to take Mr. Fithian’s 
representations as to quality and quantity.

802. State what articles, if any, are included in D 5, that 
you did not receive from Mr. Fithian.

Eight dies in the hands of J. Hilgert,$24; printing plates, 
$152.50.

I do not think there were as many as 550 peach crates, 
30 neither do I think there was 55,717 21b N. Y  cans.

There was not 1,765 gallons of jelly juice.
There was not as much Cumberland sauce as is mentioned 

in D 5 inventory. We never received a lot of show cards, 
$125. Tn fact I have no confidence in D 5 at all, for it is a 
fraudulent representation made by Mi-. Fithian to us.

803. Any other response to the preceding interogatory ?
(Witness requests the Master to read the preceding ques­

tion.)
The Master having read the question, witness says: I be- 

40 lieve that answers the question.
804. Was any inquiry ever made about the dies in the 

hands of Hilgert ? '
1 presume Mr. Seeley and Mr. Wicks made the proper in­

quiries, as those things came under their part of the busi­
ness to attend to.

805. Any inquiry about the plates, and if so, by whom?
By some one of the firm, and after a while we found they

were in the hands of the printer and worthless.
806. Who do you mean by we ?

50 Stout, Dyer & Wicks.
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807. Who numbered the cans, and how many did they fall 

short ?
I don’t know who took the account of them, but suppose 

Mr. Fithian did, or authorized some one to do so for him; 
but I have no confidence in his representations oi the nun - 
bers.of them, and I afterwards found, in making up the 
quantity that he had put into the lot a lot oi old cans that 
had been used before.

808. Who numbered the crates, and how many did they
fall short ? ^

Mr. Fithian numbered them or his agent did for him; some 
of them had dropped to pieces, and only fit for firewood ; 1 
do not know the exact number they fell short, as we took Mr. 
Fithian’s representations and never counted them.

809. Who measured the jelly juice after you purchased it 
of Mr. Fithian, and how much did that fall short?

We did not measure it as it was: contained in tin cans, each 
can said to contain so many gallons each;' though a consider­
able part of the juices had leaked out, because the cans wen e 
rusty and damaged; and on opening some of the juices, it 20 
had soured.

810.  ̂When and how did you learn these facts?
At different times, on investigation by the firm .
811. Did you make any personal examination? and if so,

when? §
Yes sir, several different times.
812. State, as near as you can, the first time.

_ In the early, part of 1806, 1 don’t recollect the month or 
the day. .

813. In what respect did the Cumberland sauce fall short? 30
01 quantity contained in the barrels.
814. Did not Mr. Fithian make a deduction from the 

amount as soon as reported to him f
He did, on one lot of Cumberland sauce, but never after­

ward, though requested to do so on the other articles.
815. Do you mean other articles of Cumberland sauce ? 

and if so, when was he requested, and by whom ?
I mean on articles used in the manufacture of Cumberland 

sauce, and other articles; but Mr. Stout and myself request- 
a him about the middle of June, 1866, to make us a fur- 40 
tuer allowance, particularly on walnut juice.
R| 111 Was the deduction on Cumberland sauce claimed for 
he quantity fell short, or on account of the quality of the 

article ?
Ihe only deduction allowed us by Mr. Fithian was made 

an Cumberland sauce, that was short in quantity, and no al­
lowance made on account of cost or quality.

817. What was the market price of walnut catsup in 
March, 1865.

(Objected to). 5q
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That quality of walnut catsup made from that kind of wal 

nut juice, was. worth about thirty cents a gallon.
of ̂ h h ia n ^  WaS tiie of tIie wainut juice purchased

A poor quality of domestic manufacture.
819. In the manufacture, of what articles was walnut 

juice used ?
In the manufacture of walnut catsup, Cumberland sauce 

and other sauces.
M M  y°u met in Bridgeton,March 14th, did Mr. 
Iithian exhibit to you any inventory of tin cans, tin and ma­
terials used m manufacturing goods, showing the amount and 
value of such goods on hand ?

(Objected to).
No sir, only as represented in fraudulent book, D 5.
821.̂  Did you examine, in that book, the inventory of tin 

cans, tin and materials and their amount and value ?
We did not, as we took Mr, Fithian’s representations for 

their correctness.
20 822. Did you examine any other articles in that inventory ?

1 did. J
823. State what articles.I tomato catsup, oyster catsup, jellies, apple jam; that, 

is all I remember this moment.
824. Did you examine the item of labels, and object to it?

. We did not examine the item of labels; Mr. Fithian stated 
that was the correct amount they had cost him, and that we 
must take them, as we had agreed to buy the property at 
what it had cost him, though we did object to taking them

30 at first.
825. How did you know that that item was in the inven­

tory ?
By Mr. Fithian’s saying that they were the only articles 

that he put in, but what we could use at a profit, and we 
must take them; that called our attention to the item.

826. Had you made any objection to taking them before 
Mr. Fithian told you this ?

This conversation all occurred in regard to the labels on 
the 7tli and 8th of March, when we bought the property; 

40 and 1 think we said nothing more about the labels to him at 
that time.

827. When did you afterwards ?
I do not recollect the precise day or date.
828. What did you afterwards say, and to whom, about 

them ?
The members of the firm often talked about them, one 

saying they were worthless, never could be used in our busi­
ness, and another saying the best thing we could do with 
them was to kindle the fire with them.

50 829. Was it not agreed by Mr. Fithian, on the 14th of
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March, 1865, that the names of Fithian & Pogue and Charles
S. Fithan & Co., might be used in the prosecution of the 
business V

(Objected to.)
Yes sir, but we found it to be a damage to us to use those 

names, even if we wished to.
830. If the new firm had decided to use these names, 

would not these labels have been of value ?
(Objected to.)
No sir. jo
831. Were not objections made on the 14th of March to 

the price of a lot of barrels, included in the inventory in D 
5, and if so, by whom ?

No sir, but on the 8th of March, when we bought the 
property, objections were made both by Mr. John W. Stout 
and myself.

832. Did you then agree to take the barrels and the labels 
at the prices fixed ?

We agreed to take the labels and the barrels at the prices 
hxed March 8th, 1865. 20

And being examined again in chief, he says :

833. In answer to question 747, you say you were engaged 
m drafting a contract to submit to Mr. Fithian, and was in­
terrupted. What contract do you refer to ?

to. a. con*rack to be made by Stout, Dyer & Co. 
with C. S. Fithian & Co., for the manufacture of hermetically 
sealed goods.

834. In answer to question 762, what do you mean when 
yoa ?3 :. mr. Fithian was to see what the difference in tin cans 
an the materials used in their manufacture would be, &c. 
what do you mean?

(Objected to.)
I mean that Mr. Fithian represented that since the inven- 

ory D 1 had been taken, he had been making tin cans and 
uymg the materials for the making of tin cans, and that 

made the difference.
hv Wh&t do you mean in your answer to question 762, 
y the difference you therein referred to ?

30

(Question 762 and answer thereto read to witness.) 

(Objected to.) '
mean that Mr. Fithian represented that there would be

thn 6 eans’ an<̂  more materials for the making of tin cans 
man was entered in D 1.

From what time to what time ?
hrii ltness here asks to see Exhibit D 1 and D 5, and the 
books are shown to him.)

14
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j From Dec. 21, 1864, to March 10, 1865.

837. How do you arrive at those dates?
By examining now the dates as put down by Mr. Fithian’s 

book-keeper in D 1 and D 5, now shown me.
83S. In answer to question 783, (the answer is here read 

to witness,) at the time of the conversation, Feb. 27, 1867, 
did you make known to Mr. Fithian that you had discovered 
since March 14, 1865, that books D 1 and D 5 were distinct 
and separate books or inventories ?

10 No sir.
839. Why not ?
Because 1 had not then become aware of full information 

and belief that there were two books in existence.
840. What do you mean by your last answer, as to “ full 

information ?”
I mean that I had not seen D 1 since March 8th, 1865, 

until the latter part of March, 1866. and did not know posi­
tively that there-was two books in existence at the time of 
the conversation with Mr. Ffihian :n February, 1867.

£0 (Thè answer being read to witness,) he says: I mean 
March, 1867.

841. In answer to question 802, what makes you think 
there were not 550 peach crates, 55.717 2 lb. N. Y. cans, 
1,765 gallons of jelly juice, and not as much Cumberland 
sauce as is mentioned in D 5 inventory ? And how do you 
know that you never received the show cards?

I cannot state, as a general remark, as one reason in 
regard to quantity, that I did not count or measure any of 
the articles, and have no confidence in the inventory D 1.

30 Mr. Seeley and Mr. Wicks, both told me the peach crales 
some of them were broken to pieces or good for nothing, and 
1 saw myself, among the piles of tin cans, a large lot of old 
cans that had been used before. I saw the rusty and leaking 
jelly juice cans. Mr. Seeley opened the barrels of Cumber­
land sauce, and reported the deficiency. I never saw the 
show cards at Bridgeton or anywhere else.

842. What regulation, if any, did Mr. Fithian ever make 
with you, or your associates, with respect to the other arti­
cles referred to in question and answer 814 ; and what other

40 articles do you there refer to?
(Witness here reads said question and answer 814,) and 

says : I don’t understand what you mean by the word “regu­
lation.”

843. ̂  What do you mean by the expression in answer to 
the question 814, though “ requested to do so on the other 
articles?”

1 mean that about the middle of June, 1866, we requested 
Mr. Fithian to make a deduction on walnut juice, and asked 
him to take time for reflection, when he stated that he coul

50 decide the question that moment, without any reflection; and



107
I also mean when we made a more formal demand in writing,
in the fall of 1866. ' .
• 844. You say in question and answer 814, “ he did on one 
lot of Cumberland sauce.” Did he make any deduction to 
you, or your associates, respecting any other lot ?

No sir. _ H H  I
845. What effect does walnut juice of an inferior quality , 

have on other articles it may be manufactured with ?
It adds to its flavor, though I am not so familiar with 

thoi-e things, not being what is called “processor.”
846. Do you know whether the effect is for better or for 

worse?
1 do not, but suppose some other article of the same 

nature will do as well in making sauces.
847. How did you examine tomato catsup, oyster catsup, 

and other articles mentioned in question and answer 823?
I examined the oyster catsup by opening the bottles and 

seeing it was spoilt, threw it all away. I opened the catsup 
bottles in several different cases and saw that its quality was 
bad, and what we sold of the catsup to our customers was a 
great damage to our trade, as we had to make large de­
ductions for damaged catsup; lost several customers by 
having sold what they called “ stuff” to them, and we have 
tried to work off what we could of it, at auction, for any 
price we could get for it.

Of the apple jam, 1 opened some of the cans and found 
it sour; tried to sell some of that at auction too, for any 
price we could get for it. For jellies, we have had to take 
back fromour customers some of it, that we have sold them, 
and threw the jelly away, and there is now some of the jelly 
in the store, that we cannot sell at any price, it being candied 
and spoiled.

848. When was it that you examined the articles, as you 
say, and where ?

In the fall and winter of 1866, and early part ol 1867, 
at our store in Barclay street, New York city.

849. What time do you refer to in questions and answers 
821 and 822?

(The same are read to witness and he says :)
I refer to the times mentioned in answer to question 84 8.
850. How do you know that the articles referred to in 

question and answer 848, did not get in the condition you 
speak of as to quality, after March 14,1865 ?

Because if properly manufactured and put up, they would 
not have spoiled.

851. You have spoken in your evidence of goods sold at 
auction, do you know what you realized from those sales ?

I do not remember, I have not the figures with me.
852. Why did you so sell them at auction ?
To get rid of them and realize on them something if we

it)
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could, as we did not like to sell them to our customers at 
private sale.

853. Why did you not wish to sell them to vour customers 
at private sale ?

Because the goods were spoiled and it was damaging our 
trSido. *

854. In question and answer 824, what do you mean by 
saying, we did not examine the item of labels?

 ̂ to say that we did not look at them or know that 
10 they were in existence, excepting as represented by Mr. 

Fithian.
855. In question and answer 840, (the same is read to wit­

ness,) what do you mean by your answer to question 840?
I mean that I saw D 1, on the 8th of March, 1865, and did 

not again see it until the latter part of March, 1867.

And being cross-examined, a second time, he says :

856. When you saw Exhibit D 1, on the 8th of March, 
1865, name all the persons present.
_ J°hn W. Stout, Lorin J. Wicks, Robert M. Seeley, Henry 

- B. Dyer and Charles S. Fithian,
856^. When you saw Kxhibit D 5, on the 14th of March, 

1865, name all the persons present.
John W. Stout, Lorin J. Wicks, Robert M. Seeley and 

Charles S. Fithian.
857. Please state the price paid bv vou, for ovster catsup, 

bought of Mr. Fithian.
(Objected to.)
The witness looks at Exhibit D 1, and D 5, and says :

30 1 ^ ne d°^ar and eighty-three cents, and I have only men­
tioned so small an amount, to show that that was among 
other spoiled articles.

And being examined in chief, a third time, he says:

858. In what book do you find the $1.83, mentioned in 
your last answer ?

In book Exhibit D 5.
859. Read the whole item as expressed in the book. 
“ 11-12 dozen oyster catsup, $2.83.”

1860. Did you know at the time of the purchase from Mr. 
AA MB«®®* that the articles referred to, in question and answer 
40 857, were spoiled articles as you say ?

(The question and answer is read to witness, and he says:) 
No, s ir; we did not know that we bought anything but A, 

No. 1, goods. H. B allard Dyer.

Sworn and subscribed before me, June 21,1867, at Jersey 
City. A .  S .  J a c k s o n ,

Master in Chancery, JV*. /.
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Lorin J. Wicks, a witness produced on the part of the 

complainant, being duly sworn, deposes and says:

861. What is your age, residence and occupation ?
1 am 47 years old, residence at Bridgeton, N. J. I am a 

manufacturer of hermetically sealed goods.
862. How long have you been engaged in that business?
Part of the time for 18 years, and all of the time for 9

years.
863. How long have you resided at Bridgeton ?
Five years this month. 10
864. Bow long have you known Charles S. Fithian and 

John W. Stout ?
I have known C. S. Fithian since the spring of 1862, John 

W. Stout since the sprimr of 1865.
865. During the past 9 years where have you been en­

gaged in the business you speak of?
jiMi York city, Bridgeton, N. J.
866. Were you present at any time with Charles S. Fith­

ian and John W. Stout in Philadelphia; if so, when ?
?es sir; in March 1865. on
867. More than once ?
No sir.

P iS  i^*10 e*se was fckere at ife  same time, and where in Philadelphia ?
Henry B. Dyer, Charles S, Fithian, John W. Stout. I 

at tke American Hotel in Philadelphia.
«M Y\ hat was it that called Mr. Fithian there ?
0 negotiate with Mr. Stout and Mr. Dyer about canning 

some goods for them. -
870 Were these goods you refer to canned for them ?•No sir.

hmJl' 11111 HI Fou and Mr- Fithian come from at that«me to Philadelphia ?
■hgBBHB N‘ J-

mpnf f were not those goods canned or the arrange- 
Mr them carried out, if any was spoken of ?

and /• *lthian sold out his property to Mr. John W. Stout ana his partners.
and̂M rernember the day of the month you say you

r. lithian were in Philadelphia with Stout and Dyer ? 
ined ° noi1’ as .referred, to by the witnesses exam-

ianll PP. acquainted with the property of Mr. Fith-
la« you speak of at Bridgeton?i was.

What did it consist of?
aunurtfi’ act°ries, store-houses, engines and boilers, tools, and
a sidot ni*n-Ce-8 -r earrying on the canning business, with »took Ol Jmces for p UeSj catsUBg) sauces> | c_

30
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876. What month was it and year you sneak nf 

were in Philadelphia with F ith ian / P
In March. 1865.

suit?7* J0U heaid John W- Stout’s evidence in this
Yes sir.

the sa™6 day of the month of March, that 
p u  and Fithian were in Philadelphia, that Mr. Stout related 
in nis evidence ?

10 Yes sir.
879. Did Mr. Fithian at that time make any sale of the 

property you have spoken of ?
He agreed to sell it.
880. To whom ?
John W. Stout & Co.
881. What property did he agree to sell, and at what 

price, and on what terms ?
He agreed to sell the property that he had in a certain

on W Ê S Ê M  H Q  wilicil he referred to. Mr. Stout asked 
20 him (Fithian) how he would sell. Mr. Fithian said he would 

sell right. Mr. Stout said—What do you mean by right? at 
cost ( Mr. Fithian said, Yes, about cost, and then referred 
to a certain book or inventory, which, he said, he had taken 
or the purpose of selling out to Mr. Chittenden, or taking 
him as a partner.

Mr, Stout said, What doevS it amount to? Mr. Fithian re­
plied, about $33.000. It may be some more ; but I think 
not to exceed $35,000.
_. The items were to be right—that’s the expression that Mr. 
ritian used. I suppose he meant by that he would make 
the payments easy.

882. Did you then hear any time or times mentioned for 
thé payments to come due ? if so, what was it ?

Mr. Stout and Mr. Fithian had some conversation on the 
S  ̂ d° ncd remeril^er if sufficient to relate it.

883. What part of the day did this conversation or nego­
tiation for sale take place ?

Late in the evening ; I think it must have been as late as 
11 o clock.

, 884. Did you go to Bridgeton after that? If so, who
went with you ?

I went to Bridgeton the next morning, in company with 
Mr. Fithian, Stout & Dyer.

885. For what purpose |
_Mr. lithian and I went foi1 the purpose of getting home. 

Mr. Stout and Mr. Dyer went for the purpose of looking j 
at the property in question.
„ 886. Was anything said the night you speak of about 
Stout and Dyer going to Bridgeton the next morning?

50 Yes sir.
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887. What was it ?

„Mr. Fithian invited Mr. Stout and Vfr. Dyer to go with 
him (Fithian) and myself to Bridgeton the next morning to. 
look at the property in question.

888. At what time in reference to the conversation that
night did Mr. Fithian .invite them, as you speak of?

It was. right after Mr. Fithian stated the price that he 
would sell for, and Mr. Stout had replied that he would take 
the property.

889. In what way did Mr. Stout reply to Mr. Fithian, 10 
that he, Mr. Stout, would take the property ? Please give
the connection of his reply, with Mr. Fithian’s remarks.

He said he would take the property if Mr. Dyer was 
agreed.

890. What transpired, if anything that you know of, in 
reference to Mr. Dyer’s agreeing ?
. I don’t remember anything particular that Mr. Dyer said 
that night; further than that he was agreed with Mr. Stout 
and Mr. Fithian’s negotiation.

891. How long did Stout and Dyer stay at Bridgeton, the 20 
next day or morning that you speak of?

Til! about the middle of the afternoon.
892. Did they go on the' premises in question with Mr. 

Iithian, where the stock and goods were you speak of, that' 
morning?

Tiny did.
893. W hat, if anything, did Mr. Fithian reserve from this

sae that night in Philadelphia, or the next morning at 
Bridgeton? 5

lot of canned peaches and tomatoes; that’s all I re- 30 
collect now.

894. When were the tomatoes and peaches you speak of 
hfst reserved by Mr. Fithian ?

don t recollect of his saying anything about them at our 
evening conversation in Philadelphia ; but I remember of his 
esei?in£ them in the morning at Bridgeton.

o. Who was he then talking with, when he reserved 
wem that morning ?

Mr. Stout and Mr. Dyer.
se t̂h ^  Bridgeton, that morning on the premises, did you 40 

e ie parties you have named examine any book or invcn- 
toH of the property ?

I did. J
ivr̂  rt̂ ^10 an<̂  what book or inventory?

0 M and ^ r‘ Dyer- The kook or inventory was the 
89Q1*'Jy}Ihian referred to the night before in Philadelphia, 

wt « Miat kook or inventory that morning, and
o hrst produced it that morning?
Mr. F ith ia n .
899- * Where, at his house or factory ? $0
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At his factory office.
900. Are you acquainted with Mr. Chittenden, you have 

spoken of, if so, how long have you known hiro ?
1 am. I have known him since 1854.
901. Did you ever see him at Bridgeton, at the factory ?
I have, in the winter of 1864 and 1865.
902. What was his call at that time in Bridgeton ?
1 had got him interested in either buying out Mr. Fithian 

or taking an interest in Fithian’s factory with Fithian, and he 
10 came down to Bridgeton for the purpose of examining the 

prospects.
903. Did he see Mr. Fithian at that time, and were you 

present ?
He did, and I was present.
904. How did Mr. Chittenden examine the prospect, as 

you call it ?
He looked around the first loft <5f the factory, as well as 

he could, by gas-light, and then he and Mr. Fithian looked 
over the account of stock or inventory referred to in Phila- 

20 delphia by Mr. Fithian to Mr. Stout.
905. Do you know whether Mr. Chittenden took a list of 

the property from that inventory ?
I think he did.
906. When?
The evening he was there.
907. Were there any price marked opposite the articles of 

property in that list or inventory at the time you say Mr. 
Chittenden was there that evening ?

I think there was.
30 908. Did Mr. Chittenden refer to any prices on that list

or inventory at that time ? if so, in what way ?
He did talk with Mr. Fithian in relation to the price or 

prices which he had named, as the basis of taking in a part- 
ner or selling out, but I do not remember what it was suffi­
cient to relate it.

909. What did Mr. Fithian then say that the prices set 
down on that list or inventory represented?

(Objected to).
Well 1 don’t think I could tell as a witness.

40 910. How long before the evening you say Mr. Chittenden
was there, was the inventory you speak of made upj

About the time or a little before he was there.
911. Did you ever see Mr. Chittenden and Mr. Fithian

examine the inventory of the property at any other time ex­
cept the time you speak of?

No sir. ■ < -
912. Was that inventory contained in a book or °n "?rSe 

paper, at the time Chittenden was examining it, with Air. 
Fithian ?

In a book.50
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913. What size book as near as you can mention?
It resembled the book or books here in Court, containing 

'an inventory of the property in question.
914. Would you recognize the book if you should see it 

again ?
1 think I could.
915. Exhibit D 1 is shown to witness, he is asked: Look

at that book and satisfy yourself whether that book is the 
one which Mr. Fithian and Mr. Chittenden had at the time 
you speak of? ,

It resembles the book.
916. Is there anything about it that leads you to say that 

it resembles the book ? If so, describe the resemblance you 
speak of.

It is the general appearance of the book that leads me to 
suppose that it is the book in question, though 1 may be mis­
taken as I never had itt)r any other book, containing account 
oi stock or inventory in question, in my hands to examine or 
criticise.

917. In your hands—when?
I  Since 1 was first connected with the factory at Bridgeton, 
in any way, to the present time.

918. Are you acquainted with Robert M. Seeley? If so, 
how long have you known him ?

Yes sir, but not intimately; for only the three past years.
919. Are you acquainted with his hand-writing ?
Yes sir.
920. Please look in D 1, and state whose hand-writing is 

contained therein.
Robert M. Seeley, which hand-writing is “ Account stock 

taken Dec. 21, 1864.”
921. In whose hand-writing is that line ?
Robert M. Seeley,
922. In whose hand-writing is the balance of that same 

page in which the words, “ Account stock taken Dec. 21,
1864” are written?
Robert M. Seeley’s.
923. Do you remember the month and the year, when Mr. 

vinttenden was down there as you speak of?
1 think it was in December, 1864.

-Yt the time you say, Stout and Dyer were the morn- 
you speak of at Bridgeton, do you know if there was 

any written agreement made by Mr. Fithian with the par­
ies you have spoken of, in reference to the sale you have 
spoken of?
There was not.
925. Do you know why not? if so, state why? 

int oû an(l Mr* Dyer took my word for Mr. Fithian’s 
clê ty, Dyer proposed to me in private, to have an arti-

°t writing for all parties concerned, to sign before he and

10
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Mr. Stoat returned to New York, lest Mr. Fithian should fly 
from his bargain. 1 replied it would be useless, as Mr. Fith­
ian would do what he said.

926. Mr. Wicks, please state any other relations or ex­
pressions of Mr. Stout or Dyer or Fithian on the evening at 
Philadelphia, you have spoken of. respecting the sale you have 
spoken of, if any bargain was included, respecting the same?

I don’t know of anything of particular importance con­
cerning the sale that transpired at that time, when Mr.

10 Fithian said he "would sell out. It was on conditions that 1 
were willing, which I then agreed to or accepted, and Mr. 
Stout said in reply to Mr. Fithian, that he would sell the 
property. Mr. Stoat said he would take the property, and 
smiled some, said Mr. Fithian might think he was hasty, 
but that was just his. way of doing business; that he never 
had made much of a bargain or trade only on the impulse of 
the moment. *

927. What was Mr. Stout’s expression in reply to Mr. 
Fithian, when Mr. Fithian said that evening at Philadelphia,

20 as you mention, that “ he would sell right, yes, about cost,” 
and referred to the amount of the inventory you have spoken 
of, amounting to $33,000.00, not to exceed $35,000:00?
, .Mr. Stout inquired if that contained the whole a m o u n t of 

property, the whole thing. Mr. Fithian said that we had 
4 Mair.manufacturing cans since he had taken account of stock, 

which was not included in the account of stock he had re­
ferred to, and couldn’t tell how much it was, until he had'in­
vestigated it. , #

I don’t remember anything particular further he said.
30 928. What reply did Mr. Stout make to the remarks of

Mr. Fithian. How did he express himself?
I do not remember in particular. ,
929. At the time you say Mr. Fithian spoke of having 

manufactured tin cans not included in the account of stock, 
was there anything said by Mr. Fithian respecting the re­
serving the peaches and tomatoes you have spoken of?

Not to my remembrance.
930. At the next morning you refer to at Bridgeton, was 

there anything said between the parties as to the amount o
40 cash to be paid on the sale you have referred to ?

There was.
931. How much ?
$5,000.00. I . .
932. What else was said between the parties concerning

the terms of the sale, as to the time or times of paymen o 
the balance of the amount ? »..

I do not recollect, because 1 have never held any o 
papers, or called it to mind.

933. Who first proposed the $5,000.00 cash you
50 spoken of?

have
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1 think Mr. Fithian did.

, 034. Was there money paid the morning you speak of, by 
Stout or Dyer to Mr. Fithian ?

There was not, to my knowledge.
935. When was, by the agreement of the parties, the 

money to be paid, and the balance of the amount of the 
price of the property to be arranged ?

The.next week, it I remember right.
936. Why was it to be the next week ?
Tire purchasers had bought the property ¡unexpectedly and 10 

had no money with them, and they proposed to return to 
New York, and return the next week to make the first pay­
ment and execute the papers, and in the meantime Mr. Fithian 
was to expedite the arrangement of said papers, or maturing 
of them., what he could, so that on the return of Stout and 
Dyer they would not be detained longer than was really 
necessary.

937. Was there any account to be arranged in respect to
the tin cans you have spoken of in the meantime ? . If* so, 
what was it ? 20

The cans were to be counted that were made and being 
made, and an account of unmanufactured materials for 
making cans were to be taken.

938. The cans Mr. Wicks made from what time to what 
time, that you speak of in your last answer ?

I mean the tin cans that had been made in the factory 
that spring, after the account of stock had been taken, re­
ferred to. It was this increase of stock of cans that I 
suppose Mr. Fithian referred to in Philadelphia, when he 
recalled his statement, $33,000.00, and thought it would 30 
not exceed $35,000.00. But in this I might have been mis­
taken. It is my supposition. I don’t know what his 
thoughts might have been.

939. Mr. Wicks, what materials do you refer to in making 
tin cans ?

1 mean plate tin, solder and metal for making solder, rosin.
940. Why were those materials referred to, as you say, by 

Mr. Fithian ?
I thought they were referred to because they were not in 

the account of stock in question. 40
941. Do you know when the materials you refer to, were 

purchased or acquired by Mr. Fithian ?
I cannot give the dates, but it was from the com­

mencement of the year 1865 to the date of the sale.
942. To what date do you refer to, in your last answer, 

when you say, to the date of the sale ?
To the time we met Mr. Stout and 

delphia.
943. Mr. Wicks, who superintended
cans for Mr. Fithian ? 50

Mr. Dyer in Phila- 

the manufacturing
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1 think it was Mr. Cannin at that time.
944. How many cans per day, if you know, did Mr. Fith- 

ian have manufactured, during the time you speak of?
I do not know. ?
945. Do you know how much in amount of the materials 

Mr. Fithian had acquired, that you speak of?
1 do not.
946. Mr. Wicks, after the morning you say that Mr. Stout 

and Dyer were at Bridgeton, do you remember the day that
10 they returned to Bridgeton, in accordance with the arrange­

ment you speak of; if so, when was it ?
1 do not remember the day of the month or week, but be­

lieve it was the 14th of March, 1865, as the other witnesses 
have testified.

947. Who returned on the 14th of March, to Bridgeton, 
as you speak of, and who was with you then there at the 
factory ?

John W. Stout and Henry B. Dyer, returned from New 
York .to Bridgeton, and met with Mr. Charles S. Fithian, 

20 Robert M. Seeley and myself at the factory.
948. Between March 8th, and March 14th, do you know 

whether Mr. Fithian manufactured any tin cans for that 
factory at Bridgeton, or acquired any material for that pur­
pose ; if so, what and how much ?

1 think he manufactured cans, but have no recollection of 
his buying any stock for the purpose in that time.

949. Do you know how many tin cans he manufactured in 
that time; if so, how many ?

I do not know,
30 950. If he had bought any of the materials in that time,

would you have known it?
I should have known it undoubtedly, but might have for­

gotten it before now.
951. Mr. Wicks, during the interval between March 8th, 

and March 14th, you have spoken of, did Mr. Fithian over­
haul the stock, or property in question, and make any inven­
tory of it ?

He did.
952. Which property or stock, Mr. Wicks, that you know 

40 of?
I think he went over the whole inventory of stock, taken 

and untaken, in the inventory mentioned.
953. Please state, Mr. Wicks, who helped him, if y°n 

know, go over the inventory that you speak of?
No one, except in some cases when he wanted a pile o 

boxes, or a mess of barrels, and some such things counte , 
when he would apply to Mr. Seeley or me to do i t ; and in 
some cases when he consulted my opinion as to the Price 
certain tools and machines that I  had made or had had ma 

50 for the factory.
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954. Who did the writing for him in going over the stock 

or property, as you have just spoken of?
He done it himself, gave it to Mr. Seeley to copy.
955. What did Mr. Seeley copy it into ?
One of those books containing the account of stock pres­

ent in court.
956. Would you recognize the book in which you say Mr. 

Seeley copied the writing, you have last referred to, if you 
should see it ?

No sir. 10
957. Have you any idea of its size or general appearance ?

If so, give what idea you have of it.
Its size and appearance was like either of those books 

now in court, containing the account of stock, and I believe 
one of them to be it.

958. Hid you yourself see Mr. Seeley write in it at the 
time you speak of?

1 did.
959. Exhibit D 5 being shown to witness, he is asked,

Does that book resemble the book you have spoken of in 20 
your last answer ?

It does.
960. Is there any inventory of property contained in 

Exhibit D 5 ? Look and see, so as to satisfy yourself.
There is.
961. In whose hand-writing is some of the writing in.that

book? &
Robert M. Seeley’s.
962. In whose hand-writing is the line, “ Acct. stock, C.

k- F. & Co., March 10, 1865,” in that book D 5? 30
Robert M. Seeley’s.
963. Do you. remember when Mr. Fithian began to go 

over the property, as you speak of, after March 8th, 1865 ?
1 think it was the 9th or 10th of the same month.
964. Was Mr. Fithian, as you know of, with Mr. Seeley at 

the time when you say he copied the writing in the book, 
after March 8, 1865 ?

I think that he was in the office some of the time ; and 
some of the time he was about other business pertaining to

qfiaĈ0I7 and the sale he had made. 40
965. Mr. Wicks, did you see or read the writing which 

you say Mr. Fithian had copied, after March 8, 1865 ?
I saw it, but did not read it.

Who had it when you saw it ?
Mr. Fithian and Mr. Seeley.
967 Do you remember the first time you saw it in the pos­

session of Mr. Fithian ?
1 don’t remember the exact time of day that I first saw it.
saw it frequently in his hands when he was taking the 

account of stock and going over it. 50
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968. Do you know whether any of the articles mentioned 

in the inventory you say he showed to Mr. Chittenden, were 
set down, or caused to be set down, with the prices or 
amounts of the same, larger, in the writing you say Mr. 
¡Seeley copied after March 8, 1865, than they were in the in­
ventory which he, Fithian, showed to Mr. Chittenden ?

There were.
969. Do you remember any particular articles ?
No sir, I could not identify them.

10 970. flow do you know that the amounts or prices of the
articles in the writing which you say Mr. Seeley copied after 
March 8th, 1865, were so set down larger than in the inven­
tory, which you say was shown to Mr. Chittenden ?

Mr. Fithian told me he should alter the prices of some 
articles, and Mr. Seeley and 1 conversed about it, when Mr. 
Seeley was copying them off, when Mr. Fithian was not 
present.

971. Do you remember to what extent, the alteration of the 
prices or amounts you have spoken of, increased the amount

20 of the inventory, you say was shown to Mr. Chittenden, by 
Mr. Fithian?

I do not.
972. When did Mr. Fithian tell you he should so alter the 

prices or amounts, you have mentioned ?
It was when he commenced to take the account of stock, 

soon after Mr. Stout and Mr. Dyer’s return to New York, on 
the 8th of March, 1865.

973. Was it between the 8th and 14th of March, 
1865 ?

30 Yes sir.
974. What did you say to Mr. Fithian, when he so said, he 

would alter the prices or amounts referred to, as you say, 
if anything?

I don’t recollect as I made any reply, when he said he 
would alter the prices of some things—but when he said 
that he should put in some things, which had no value 
as I thought, 1 told him that I would not do it. He said that 
these things had all cost him money, and he should put them 
in at what they had cost him. I told him that I was afraid

40 that Mr. Stout and Mr. Dyer, would back down from their 
trade or bargain. He said they would not; that they was 
bound to have the property at any price, and if they took i , 
they had got to pay him what it had cost him.

975. What did he mean, or how did he express himse , 
when he said, as you say, they were bound to have the pro­
perty at any price ?

(Objected to.) I
976. What do yqu mean by the expression you nave 

ferred to., as spoken by Mr. Fithian, whether if they we
50 bound to have the property at any price different from w



119
was contained in the negotiation and sale thereof, in Phila­
delphia, between the parties ?

(Objected to.)
I mean that Mr. Fithian meant to represent, that Stout & 

Dyer were determined to have the property, let them have 
to pay what they would for it.

977. What articles do you refer to, which had no value as 
you speak of, that Mr. Fithian said he would put in, and you 
say, “ I told him 1 would not do it T’

The particular articles that he mentioned, that caused me 
to make that expression, was a wooden rack or lattice work, 
that he had had made for some purpose, before I went to 
11 ridge ton, which I never saw used. And another tool or 
instrument known as an iron bather, in the account of stock 
which was of no use.

978. Do you remember, what day it was that the reference, 
was made by you to him, respecting the last two named arti­
cles; whether it was at the first of the taking of the inven­
tory which you say, Seeley copied, or not ?

It was in the morning before he had commenced to make 
any memorandum of the account of’stock,

979. Was there on the last day referred to, any other refer­
ence between you and him concerning the adding of articles, as 
you speak of, or the making up of amounts, as you speak of?

I here was,
980. Please mention what reference was made thereto ?
Mr. Fithian said in reply to my objections about adding in

those articles, and about advancing the price of the stock, 
that it would increase my interest and capital as much in 
pioportion as it would his own, and would give me more 
capital to represent in the new firm. I told him it could be 
o no interest to me to have the prices increased, for what I 
advanced in capital, by so doing, to put into the new firm, 

ould be lost in the sale of the materials which we pur- 
■ |B 9  Me replied that my interest pulled both ways, that 

would not decrease my capital or interest in a financial 
ay, but would make quite a difference to him. And I then 
a e up my mind that since I was only in his employ, and 
h right to dictate in the financial department of his busi­

ness, he might make such a disposition of his property as he 
thought best.

^0U see Pill inventory which Seeley copied after 
r a - j ’ afte^ lt was finished by Mr. Fithian?
989 see it to examine it.

wV •̂0U. know what the inventory of the property,
nmlc Em  H b  y°u say, made up after March 8th, 1865, amounted to'? *

I do not.
Mr. Fithian tell you to what extent your interest 

be increased, as you have mentioned ?

10

20

30

40

50



120
I think he did.
984. To what amount did he say ?
About $2,000.00 I believe.
985. Did he tell you how much his interest would be in­

creased by putting in other articles and changing amounts 
as you have mentioned ? If so, how much ?
. If he told me 1 do not remember, not being particularly 
interested in the matter.
1U- 98£  During the time y°u say you were in the employ of 

10 Mr. Fithian, what branch of his business in the factory did 
you attend to ?

F had the supervision of the manufacturing depart- 
ment.

987. From December 21, 1864, to March 14, 1865, were 
there any buildings erected on the factory lot of Mr. Fithian, 
or any boiler or engine put therein for the use of the factory?

I think not. J
988. Would you have known it if there had been ?
1 should, but might not remembered it under the dates 

20 mentioned..
989. Do you know of any improvements put on the factory 

property by Mr. Fithian since December 21, 1864, in the 
way of machinery ? If so, please state it.

I do not.
990. Would you have known it if there had been ?
I would.
991. Do you, Mr. Wicks, know how the prices or amounts 

contained in Exhibit D 1 inventory, opposite the items there­
in expressed, were made up ?

30 Yes sir, I believe I do.
992. Please state how, as far as you know.
The tin̂  cans referred to were estimated by taking into 

consideration the actual cost or cash price paid for the mate­
rial to manufacture them with, then adding the expense of 
making them, and 1 do not know whether any per cent, was 

. added or not.
893. What do you mean by saying, “ and then adding the 

expense of making them ?”
I mean that these cans and most of the cans made at the 

40 factory^ at Bridgeton, N. J., are made by the piece. To 
this price is added the wear and tear of files, soldering, 
irons, fire pots, &c., in their manufacture, and charcoal, that 
has to go with it.

994. Was any item of labor reckoned in that expense you 
referred to ?

Yes sir.
995. In what way was that item arrived at?
By dividing the amount of labor paid to men hired by 

the day, to cut out the tops and bottoms of said cans, with 
50 the amount of cans, made per day.
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996. Is that item of labor included, in the price set down 

[ to the cans in I) 1 ?
. I do not know, but presume it was.

997. In what way was the price of the Cumberland sauce, 
as set down on H 1, arrived at if you know ?

I I don’t know how it was in D 1, but I generally know 
| how w*e got at the price of manufactured articles?

998. How ?
Mr. Fithian done all the buying, and kept all the prices 

I of purchased material, and expense in manufacturing, and 10 
' made up his prices in that way.

^ ease lo°k at item 4, I  Cumb. sauce, (complete)
[ $2.25, $2.60.” What does that item represent?

It represents, or meant to represent, manufactured Cum­
berland sauce, ready for use.

1000. What, if anything, represents the price of that arti­
cle, m that book ?

I don’t know, sir; I am not posted with books.
Lorin J. Wicks.

And thereupon the examination was further adjourned to 20
lac?*7’ JU1J 9> 1*67’ at 10 D U  A- M” at the same
At which time and place the* examination was resumed in 

I 6 presence of the counsel of the respective parties.

1001. Were you acquainted with William Pogue ?
res sir. °
1002. Is he dead ? if so, when did he die ?

mer 1S ^ea(*’ *n *864, I believe; I think in the sum-

I P l  No. 4 on the part of the complainant being 30
Lmn to witness, he is askedH o you remember that agreement?

No sir.
1004. Is that your signature to it ? 
res sir.
1005. When and where did you sign it?
I don’t know.

M M  you êcâ  anything to your mind connected 
putting your signature to that agreement ? 

ino sir. .
8crihwi. A+e ^0U ac4nainted with H. Cramer, the sub- 

p^^j^tness to that agreement ?

Mr̂ fV iIave you B l  recollection of either Mr. Fithian or
your liiwV Presenting you with that paper, Exhibit 4, for 
J T  signature or otherwise ?

lO O ?  a 7 haye- n o t ̂ time you speak of the negotiation at Phila-

40
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delphia between Fithian, Stout and his associates, respecting 
the property in question, had Mr. Fithian the power to sell 
all the property or only a part of it?

According to our article of agreement, Mr. Fithian had 
the right to sell the whole of it.

1010. What article of agreement do you refer to in your 
last answer ?

An article of agreement drawn by John T. Nixon, Mr. 
Fithian’s counsel, between Mr. Fithian, Mr. Pogue and my-

^  self, when I went to Bridgeton, in their employ, or shortly 
after.

1011. At the time you say Charles S. Fithian sold the 
real and personal property to John W. Stout, and his asso­
ciates, were you present at any of the negotiations therefor? 
did Mr. Fithian include the whole of the real and personal 
property, or only an undivided interest of it ?

Only an undivided interest as I understand it.
1012. What undivided interest did he sell, as you under­

stood it ?
^  All of the property included in Exhibit D 1, excepting my 

salary.
1013. What was that salary ?
One third of the net-profits of the business carried on by 

Fithian and Pogue, afterwards by Charles S. Fithian.
1 0 1 4 . At the time of the negotiation you  have referred to 

in Philadelphia, what was said by Mr. Fithian respecting this 
salary you speak of?

Mr. Fithian said that my interest in the concern or share 
of profits amounted to about $10,000, which would remain m 
the concern with me; and the balance, which belonged to 
him, would amount to about $33,000, not to exceed $35,000.

1015. How did you receive pay for about $10,000 which 
‘ you speak of as being your share or interest ?

I received it in real estate, machinery, boilers and engine 
tools and fixtures, empty fruit cans, tin cans of jelly, juices, 
tomato catsup, Cumberland sauce, materials for making bum 
berland sauce, juices in cans and bottles for jellies, &c.

1016. Who did you receive that pay from that you as 
SpG8.k of ?

^  Charles S. Fithian left a certain portion of those goods to 
my credit, amounting to that sum, and according to the ne
inventory it amounted to $12,000. xp'+Tiinn

1017. That portion of the goods which you say Mr., f 1 
left to your credit, were they left in certain specific goo > 
were they undivided ?

Undivided. +<j>in()()0
1018. Was the amount of your interest of a^ ujv̂  . ’ n! 

which you speak of, embraced in the amount of t o 
tory which you say Mr. Chittenden examined, or wa

50 addition to the amount of that inventory ?
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I think it was included in the inventory. But it might 

have been deducted out at the footing up. I couldn’t say as 
to that.

1019. Was there anything said by Mr. Fithian at the time 
Mr. Chittenden was at Bridgeton, that that amount was de­
ducted out ?

I do not recollect.
1020. Was there anything said at Philadelphia by Mr. 

Fithian during the negotiation you have spoken of, that the 
amount of your interest, amounting to about $10,000, was 
deducted from the last named inventory ?

I do not recollect that there was.
1021. What do you mean in your evidence by saying, 

that in the negotiation respecting the sale of property by 
Mr. Fithian to Mr. Stout, Mr. Fithian referred to the inven­
tory that Mr. Chittenden had examined ?

When Mr. Stout asked Mr. Fithian if he would sell, Mr. 
Fithian said yes, if Mr. Wicks was willing. Mr. Stout said 
that he and I had been talking it over, and that 1 was will­
ing. Mr. Fithian then said he would sell out. Mr. Stout 
said, how will you sell ? Mr. Fithian said, I will sell out 
right. Mr. Stout said, what do you mean, sell out at cost'/ 
Mr. Fithian said yes, about cost, and then said he would sell 
out according to an account of stock he had taken for the 
purpose of selling out, or taking in a partner, and mentioned 
Mr. Chittenden’s name at the time ) then Mr. Stout says, 
what does this account of stock amount to ? Mr. Fithian 
said about $33,000. and then said that there had been some 
things manufactured in the shape of tin cans, and there had 
been materials bought for making tin cans, which might bring 
the account up to $35,000. Mr. Stout hung down his head 
and looked very thoughtful. He raised up very sudden, and 
says, well, I will take the property. He rose upon his feet, 
seemed to be quite excited, and then said he would take the 
property if Mr. Dyer was willing; that he didn’t know but we 
Might think he was excited in giving an answer so quick, but 
hat was his way of doing business; that he had never made 

a purchase or sale of any amount without doing it on the
+ i 6 momei1̂ ' He then called Mr. Dyer, and we

a 1 talked oyer the matter together, and it was my impres- 
Mon at the time that Mr. Fithian had sold out, and I believe 
i was the impression of all parties concerned that it was a 

or trade, or sale, if neither party backed down.
922. Did this $33,000 or $35,000 that you have last 

poKen of as to amount, include your interest or salary, as 
you call it, in the concern ?
bo H H n l f i  s a y  a s  a witness; I am not familiar with the

°ks. I do not know whether my interest was included in 
n or not. J

1023. Was your salary or interest at the time you last
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mentioned expressly reserved by either Mr. Fithian or your- 
seit, trojn the operation of the negotiation in Philadelphia’ 

1 don t recollect whether it was or not.
1()24. Was it reserved by Mr. Fithian or yourself the next 

day after you were in Philadelphia ?
’ not. recollect. The reason whv 1 recollect in
particular the things that I have mentioned" was because 1 
proposed the sale of Mr. Fithian’s, therefore took a deep in­
terest in the conversation until after I concluded or saw it 
was a sale, and after that 1 didn’t pay much attention to the 
conversation, leaving my interest in the concern in the hands 
KiEs&J* ^ Jfhian and Mr. Seeley, his book-keeper, believing 
tnat they would pay due attention to my interest in the con­
cern, as they always had.

1025. At what period of time do you refer to in your last 
answer, when you say you concluded or saw it was a sale ?

1 refer to the evening’s conversation in Philadelphia, and 
the next morning’s conversation at Bridgeton.

1026. Did you and Mr. Stout, and Dyer and Fithian, have j 
any other conversation in Philadelphia, respecting this pro- j 
perty, than you have referred to in your evidence; 1 mean 
if the parties met in Philadelphia, respecting this property, 
at any other time than you refer to ?

They did not to my recollection. There was no other 
conversation in Philadelphia to my remembrance.

You have referred in answer to question 1 Oil, to 
Mr. Chittenden’s name. In what connection did Mr. Fithian 
use Mr. Chittenden’s name ?

In connection with the account of stock, Exhibit D 1.
1028. On March 14th, 1865, were you present when Mr. 

Stout, Fithian and Dyer were together at Bridgeton, respect­
ing this property ?

1 was most of the time.
1029. Was your interest or salary, as you call it, referred 

to at that time, if so, in what way ?
The most that I recollect about it, is that Mr. Fithian said 

that 1 had an interest of $10,000, which would remain in 
the concern.

1030. Did you at that time, examine any of the papers or 
40 figures to see what was the exact amount of your interest

then?
I did not.
How did you know then what your interest amounted to ? 
1 took the word of Mr. Fithian, and Mr. Seeley, his book­

keeper, as satisfactory. ’ •
1031. What did you take to show, if anything, for your 

interest in the new concern you speak of?
I was given credit on the books for $12,000 worth of pro- 

perty, tools and fixtures, at the prices the inventory stated.
50 1032. What inventory do you refer to now ?
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Exhibit D 5.
1033. Did D 5 in its amount include your salary or inte­

rest in the concern ?
1 think it did.
1034. Did you examine any of the papers on March 14th, 

1865, that Mr. Fithian took as security or pay for the price 
of the property ?

No, sir; I did not.
1035. Did you give Mr. Fithian any papers yourself on

that day, respecting this property or your interest in it ? 10
I did about that time give him a receipt for $12,000, as 

being my share of the interest between him and me, and 
which receipt canceled our former article of agreement re­
ferred to before.

1036. Do you remember 5 catsup tanks of the personal 
property in question ?

1 do.
1037. flow long had they been used by Mr. Fithian ?
One season.
1038. What did they cost; if you know ? 20

nr no  ̂remember ; I made an estimate of them once for Mr. Stout.
1039. Do you remember the glass sash, if so, what did they tost
I remember the glass sash, but do not know what they 

I S | |  |B j  were made before I went to Bridgeton.
040. Work benches in the tin shop ; were they fast to the 

shop, or were they movable ?
7 hey were fast to the shop.
1041. Twelve cooking tanks; were they fast to the build- 30 

ing or were they movable ?
Fast to the building.
Ib42. One railroad tank; was it fast to the building or 

was it movable ? 
hast to the building.

11111 Two I s a  iron Fettles: were they fast to the I 
ouddmg, or were they movable ? 

hast to the building.
1044. Six copper kettles; were they fast to the building 

or were they movable ? ° 40
h ast to the building.

H  tomato catsup tanks ; were they fast to the
T IPP i°r an<̂ s’ or were they moveable ?

ink thev wmilH ha '^™^dered fast to the building, as
and P.rmlr) Tint tin rnmnvnrl

f ' T wo wator tanks ; were they fast to the building,

them to pieces or taking down a portion of

°r were they movable? 
hast to the building. 50
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1047. One asparagus blancher; was it fast to the build­

ing, or was it movable ?
Movable.
1048. There is one article, one fall and tackle, where was 

that article ?
Iln the factory at Bridgeton.
1Q49. Was it connected with anything ? Describe its 

location.
It belonged to the factory, and was and has been often

10 used for the purpose of repairing the wells, &c.
1050. The item, one flagstaff and halliards, where was 

that?
In the office at the factory.
1051. Was it fast to the lands, or was it movable ?
Movable.
1052. One Truman’s cupboard, was that fast to the land or 

movable ?
Fast to the factory.
1053. The item, two tomato tanks, were they fast to the

20 building or movable ?
Fast to the building.
1054. One case and drawers, was that fast to building or 

movable ?
Movable.
1055. One label case, was that fast to the building or 

movable? •
Fast to the building.
1056. Items, “ twelve benches and seven benches,” were 

they fast to the building or movable ?
30 The “ seven benches” were movable ; they were all mova­

ble, the benches.
1057. The article of walnut juice, who manufactured it? 
I did.
1058. What did it cost per gallon ?
Ab'out ten cents.
1059. What do you mean by “ about ten cents?” Please 

give some definite sum.
Well, I would contract to make it to-day for ten cents a 

gallon, any amount; I could make money at it.
40 1060. Can you not give us the price per gallon the article

did not exceed as to cost ?
Yes, ten cents. - ,
1061. The article walnut catsup, who manufactured that 

article ?
1 did.
1062. What did that article cost per gallon ?
The cost of that article did not exceed thirty-five cents.
1063. The article of peach juice for jelly, who manufac­

tured that article ?
50 I did.
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meant by jelly juice, that is, what fruits is

1063|. What did that article cost per gallon ?
I think not to exceed five cents.
1064. What is 

it made of?
The juice referred to in the inventory was made from 

apples, and from the skins of peaches.
1065. Was there any difference in the juice as to its cost, 

whether made from apples or peach skins '?
There was a difference, I think, of twenty cents a gallon, 

the apple juice costing the most. 10
1066. Of the jelly juice, sold by Mr. Fithian to Stout and 

his associates, which was the most, that made of apples or 
peach skins ?

1 think about two-thirds of it was made of peach skins.
1067. In what condition, if you know, were the tin cans in 

which this jelly juice was ?
They were most of them defective, being rusted, and from 

which cause, at the time of the purchase by Stout and his 
associates, I think there was twenty per cent, of the juice 
purchased good for nothing, having become sour from the 20 
leaking of the cans.

1068. Did Mr. Fithian inform Mr. Stout, at the time you 
speak of, of the condition of those cans ?

He did not, and I do not think Mr. Fithian knew anything 
about them, as we had not made any jelly juice since the fall 
before.

1069. What were those cans at the time of the purchase, 
you speak of, worth ?

Twenty per cent, of them was good for nothing; the bal- 
anck was good for nothing after the materials in them was 30 
emfiie(̂  nu  ̂an(  ̂ were never used afterwards.
\r p!'* .At ^  time you say, after the 8th of March, when 
I  r‘ H h EH niade up an inventory of the property, do you 
now how he arrived at the number of gallons of walnut 

juice, if so, please state it.
do not, but I suppose he came at it by counting the 

™ er casks, and calculating each one held so many

1071. Were those casks tight?
/hey were all tight when the juice was put in them; the 40 

juice was put in hot, which strained the casks some; burst
some of the hoops.

1072. In what way, Mr. Wicks, could he arrive at the 
quantity in the casks ?

puaging each one separate.
f , *“• Have'yQu, since the purchase you speak of. superin- 

Yes s* manufact0IY at that factory?
074. Has any of that walnut juice been used since that 

purchase ?
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No sir.
1075. The item of 3,360 gallons of walnut juice, was that 

amount needed by Stout and his associates in their busi­
ness ?

(Question objected to).
it was not needed immediately; not that amount.

. 1076. Do you know if there was that amount of walnut 
juice on hand at the time of that purchase ?
. 1 do not think there was ; I think there would have been 

^  u casks had all been full; but quite a number of the casks 
had leaked considerable; had leaked some of the juice out.

1077. Do you know what quantity of Cumberland sauce, 
Mr. Fithian had on hand, at the time of the sale you speak 
of?

1 do not recollect, but the inventory will show.
1078. Do you know how Mr. Fithian arrived at the quan­

tity of that article ?
That that was bottled and packed, he arrived at by count­

ing the cases ; that that was manufactured and unbottled, I 
20 gave him the account of having manufactured it in open 

casks, and made just forty gallons in each cask.
1079. How long was it before the sale, that you manufac­

tured that article ?
I think it was about ten months.
1080. What did the Cumberland sauce cost Mr. Fithian, 

per gallon ?
I do not recollect, he made up his own cost.
1081. Do you know what it could have been made for at 

the time of the sale ?
30 1 think it could have been mhde for about one dollar and

twelve cenfc a gallon.
1082. Item 5392 boxes; do you know how Mr, Fithian 

arrived at the number of those boxes at the time of the 
sale ?

By counting them.
1083. What condition were those boxes in at that time?
I believe they were in good condition, all but one lot of

old boxes that had been used.
1084. How many in that lot that you speak of as being 

40 old boxes ?
I could not tell; I went out in the box house and counted 

those old boxes at Mr. Fithian’s request, but do not remember 
how many there were. If I remember rightly, those boxes 
were not in D 1, I counted them for the purpose of being 
put in D 5.

1085. Do you know what those boxes- cost Mr. Fithian l 
I do not.
1086. The item 550 peach crates; how long had they been 

in use prior to the sale ?
50 I think only one season.
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1087. Do yon know what they were worth at the time of 

the sale, or what they cost Mr. Fithian ?
I do not.
1088. Do you know if they were made of new or old lum­

ber?
The ends and middle partition were made of new lumber ; 

the slats were made of old glass crates.
1089. The item lot of muslin sash; do you know what it 

was worth at the time of the sale ?
It was not worth anything. 10
1090. Lot of glass sash; what was that worth at the time 

of the sale •?
It might have been worth $25 or $30.
1091. Was it worth over $30, if so, give the fullest value 

you know of for that article ?
It was not worth over $30.
1092. How long had those sash been used before the 

sale?
1 do not know.
1093. The item one iron bather, and one wooden bather; 20 

what were these articles worth respectively, at the time of
the sale? .

The wrought iron, in the iron bather, I think, we sold for 
twenty-five cents; the wooden bather was good for nothing.

1094. The items two candle moulds, and one old door 
irame; what were those articles respectively worth, at the 
time of the sale ?

Not anything.
1095. Awning iron and crane; was that article fast to the

building or movable ? • 30
It was movable at the time of the sale, it had been torn 

down to build a new office.
1096. What was it then worth?
Good for nothing, only to sell as old iron.
| | P | Please state what it was worth, to sell as old iron?
Well, I should think, not to exceed fifty cents.
1098. The article one wooden rack; what was that worth 

at the time of the sale ?
I don’t remember the article,
1099. Eight tumbler cap dies, Fithian & Pogue; what 40 

as that article worth at the time of the sale ?
II iwf ̂ ĜUr cen ŝ a Poun(l for old iron.
100. How many pounds were there in the dies ?

fim S1 forty. and fifty, I should think.
I  i | article printing plates, what was that worth at

the time of the sale? . . T ' \
Not anything.

Is the nature of this article, one label case? 
a«1 • 1  ̂s*m^ar to a book-case with closing doors, divi- 
°tt in.small apartments for labels, 50
17
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10

1103. Was it fast to the building, or movable?
It was movable.
1104. What was it worth at the time of the sale?
Not to exceed fifteen dollars.
1105. What were the articles “ twelve benches and seven 

benches” worth at the time of the sale ?
Not to exceed seventy-five cents each.
1106. At what time do you refer, when you say that the 

articles you have mentioned were fast property or movable ?
I mean to refer to the 7th, 8th and 14th of March, Ï865.
1107. Since Mr. Fithian made the sale of the property you 

have spoken of, how were the goods which you manufactured 
for Stout and his associates disposed of ?

They were disposed of by Stout and Dyer at our sales­
room, No. 91 Barclay street, New York.

1108. How was any of the goods that Fithian sold dis­
posed of by Stout and his associates?

I do not think I can answer the question.
1109. Were any of the goods which Fithian sold to Stout 

20 and his associates shipped from Bridgeton to New York?
There was.
1110. For what purpose?
For the purpose of selling.
1111. How did Mr. Stout know at what price to sell any 

of these goods after they were shipped to New York?
He knew by referring to the prices at which he bought 

them of Mr. Fithian, and by adding the freight on them from 
Bridgeton to New York.

1112. Was there any schedule of prices sent to Mr. Stout 
30 with the goods shipped to New York?

There was ; Mr. Seeley, Mr. Stout’s book-keeper, always 
sent with each shipment, a statement of the actual cost ot 
the goods delivered in New York.

1113. Who made such statement up as to the cost?
Mr. Seeley and myself.
1114. Was any réference made in making up the state­

ments so made, by either you or Mr. Seeley, to the inventory 
Exhibit D 1 or Exhibit D 5  ? M

No further than pertained to the goods bought of Mi- 
Fithian, contained in those inventories.

1115. In what way did you or Mr. Seeley so refer to thoŝ  
inventories or either of them in making up such statemen s -

In making up the cost of jellies, Mr. Seeley would

04
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the price that was paid Mr. Fithian for the juices, and ^  
by adding the cost of sugar and the amount oflabor, &c-’ 
would get a correct statement of what the jelly cost us.
we got the cost of other materials in the same way, ^.,fjan 
we used any of the materials we purchased of Mr.

1116. Who wrote out and forwarded these statemen y 
50 speak of, you or Mr. Seeley ?
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Mr. Seeley.
1117. Do you know if Mr. Seeley referred to D 5 exclu­

sively in making these statements, or sometimes to D 1 ?
I do not.
1118. Where were these statements made out at?
At our factory in Bridgeton.
1119. The item, 55,^17 tin cans, do you know how that 

number was arrived at by Mr. Fithian ?
Mr. Fithian had a foreman in the tin-shop that kept 

an account against each individuals name that made tin cans; 10 
this account of labor was handed into the office every Satur­
day afternoon, and Mr. Fithian paid the manufacturers of 
the tin cans so much a hundred for each hundred cans that 
were made, and kept a memorandum of the cans as they, were 
manufactured, as handed in by the foreman, and by this 
means he knew, or ought to know, how many cans he had on 
hand every week.

1120. Do you know how long before the sale you speak of,
that number of cans had been made, and if so, how many of 
the number were old cans, and how many new ? 20

The cans were commenced to be made in the fore part of 
the year 1865, and were being manufactured up to the day 
ol the sale. There might have been a thousand or two old 
cans in this lo t; what I mean by old cans is, cans that had 
been used once, and were just as good to be used the second 
time, and were all used. I think there was in this account 
pi °ans a few square asparagus cans that never had been 
used, and never were used, and have since been melted up 
tor the solder that was in them.
i ^ ere there any five gallon cans included in the last 30
tot of cans you have spoken of?

t remember, it seems to me there were some.
1122. Do you know what the new cans cost Mr. Fithian, 

ancl what the old cans cost him ?
I do not.
1123. The item, 203 empty barrels, what condition were 
r a n’;°n the 8th of March> 1865 ?
i ioT fe*'ememl)er no such lot of empty barrels.
1124. Do you remember 203 barrels?

w i h,a7e. no recollection of any barrels except those of 40 
and ^lose l°r making Cumberland sauce in.

H B ;  Do you know what those barrels that had the Cum- 
I CG and walnut juice in, cost Mr. Fithian ?

cost him various prices, from $1.00 to $2.50. 
ii2b. What were they worth on the 8th of March, 1865 ? 
1197 ^ re w°rth half price, I suppose.
N ■ ’\ ere worth any more than half price ? 

thpm°. S+u t?Ley kad keen strained by having hot juice put in 
119a . w7°°Ps were burst and heads strained.

o.* What were the items, bone dust, 1 barrel sage, 65 50
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pounds ground nutmegs, worth, on the 8th of March, 
1865 ?

The bone dust ^nd sage was not worth anything; the 
ground nutmegs might have been worth half price, the 
strength had evaporated out of it very much.

1129. The item Cumberland sauce show-cards, what were 
they worth on the 8th of March, 1865?

They were not worth anything to Stout, Dyer & Wicks.
’ 1130. The item labels, what was the nature of that article ?

ID It consisted of quite a large amount of labels, marked
Fithian & Pogue, and C. S. Fithian & Co., and were of no 
account to Stout, Dyer & Wicks.

1131. The item bottle moulds, what was the nature of that
article ? •

They were all in good condition as far as my knowledge 
goes.

1132. Do you know what they were worth on the 8th of 
March, 1865, and do you know what they cost Mr. Fithian?

They were worth as much as ever they were, with the ex- 
20 ception of taking out the name of Fithian & Pogue and 

putting in the name of the new firm, which we have had 
done as often as we have had occasion to use them, at the 
cost of $5 a mould ; I do not know what they cost.

1133. The item one steam pump; do you know if that 
article on the 8th day of March, 1865, was fast property, or 
movable and what was the condition of it at that time ?

It was in good condition and is yet, but I do not re­
member whether it was set or not.

1134. On the 8th of March, 1865, do you know if there 
30 was any canned peaches or tomatoes in Mr. Fithian’s stock

at Bridgeton, and if so, what the respective amounts were?
There Was canned peaches and tomatoes, but 1 do not rec­

ollect what the amounts were.
1135. Did you have any interest in any of those canned 

tomatoes or peaches ?
No, sir ; they were Mr. Fithian’s property.
1136. Were any of the tomatoes or peaches sold at that 

time, to Stout and his associates ?
I think not, with the exception of a few that might have 

40 been in the show ease.
1137. Did Mr. Fithian between the 21st of December, 

1864, and 8th of March, 1865, purchase any stock for his 
business excepting material for the manufacture of tin cans ?

I thihk not, although he might have bought some spices 
for catsup.

1138. Did Mr. Fithian manufacture any boxes between 
the 21st of December, 1864, and the 8th of March, 1865, if 
so, how many ?

I think not.
50 1139. What interest did Mr. Seeley have in the business
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of Mr. Fithian, on the Tth of March, 1865, and how long: had5 
he had such interest, if any ?

He had no interest further than a hired, book-keeper.
1140. Did you on the 14th of March, 1865, sign any 

papers besides the receipt you have spoken of in connection 
with the business or property in question ?

1 did; 1 signed several papers about that time, but 1 don't 
know what they were.

1141. What was the nature of those papers you speak
of? 1(1

1 think they were in the form of deeds, bonds, &c.
1142. Any amount of money expressed in the body of any 

of the papers ?
(Question objected to.)
1 don't remember any particular amount, except a bond 

for $10,000; I signed that, a bond and mortgage, I guess 
it was.

1143. Did you read all the bonds you say you signed that 
day?

No. sir; I didn’t read any of the papers. 20
1144. Who were the bonds delivered to that you say you 

signed ?
I believe they were delivered to Mr. F’ithian.
1145. If Mr. Fithian did not sell your interest in his busi­

ness at the time you speak of, why was there not some reser­
vation specially made in regard to it, or how do you explain 
his reference to your consent in regard to the sale ?

(Question objected to.)
1 believe I can explain it the best by saying, that strictly 

speaking, I had no interest in the concern ; that Mr. Fithian 30 
sold the entire property according to the inventories referred 
to, and then there was a deduction of his indebtedness to 
we $10,000 in one inventory, and the other inventory gave 
$12,000.

1146. On the 14th of March, 1865, do you remember of 
any inventory being shown by Mr. Fithian to Mr. Stout and 
his associates ?

1 do.
1147. In what was it contained; in a book or on loose

paper? 40
I believe it to be the book now in Court, represented as 

Exhibit D. 5.
1148. What did that inventory refer to ?
It referred to personal and real property.

And whereupon the examination was adjourned to Wed­
nesday morning, Julv 10th, 1867, at 9:45 A. M., at the same 
place.

At which time and place the examination was resumed in 
the presence of the counsel of the respective parties.



1149. Who composed the firm of C. 8. Fithian & Co., and 
why was that name used or continued ?

Mr. Charles S. Fithian composed the firm of C. S. Fithian 
& Co. He assumed that firm name after he bought out Mr. 
Pogue, so that in case he ever took in another partner he 
would not have to go to the expense of altering plate? and 
dies for labels. This is as I understood Mr. Fithian’s motive 
in assuming the firm name.

1150. Was there any person then associated with Mr. 
10 Fithian as a partner in the factory business or in the property

after he bought out Mr. Pogue ?
No sir, not to my knowledge^
1151. Why were the articles, walnut juice and walnut 

catsup and jelly juices, put down in D 1 at the prices therein 
stated by Mr. Fithian, or by Mr. Fithian’s directions ?

They were put down as therein stated to represent what 
Mr. Fithian called a fair price for those articles, in case of 
associating himself with any other partner.

1152. Was any particular person as a partner mentioned 
20 or referred to in connection with the prices you have last

named ?
Yes sir, Mr. A. S. Chittenden. # .
1153. What did Mr. Fithian say in connection with setting 

the price down, and associating Mr. Chittenden or any other 
person as a partner with him ?

He said that in making out the inventory as represented 
in D 1, that he did not think it would be right to put down 
those goods at just what they cost him, but that there should 
be a fair price put to those goods, as compared with the price 

30 of such goods then in market. ,
1154. What did he say, if anything, as to running up tne

amount of stock by setting down those prices ? ^
He said it would increase the capital and makedt stand a 

an offset against capital that a partner might put in, and as a 
consideration for the good will and name of .the business, 
which he had spent some money in advertising, and some con 
siderable exertion to establish. ,

1155 If Mr. Chittenden had, at the time you have spoKeu 
of, or subsequently, became a partner of Mr. Fithian, w a 

40 was Mr. Chittenden to put into the concern as his capital, 
money or property ?

Money. , 9
1156. Do you owe Mr. Fithian anything at present.
I do. 9  , , .  ?
1157. How much and for how long have you owed ;
I don’t remember the exact amount, $700 or .

of $1,000; I don’t know for how long. I gave Mr. i 
my note in the form of a bond, for my indebtedness o » 
last March. I believe this indebtedness has been accuinu S 

50 on unsettled business between Mr. Fithian and myse ,
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Mr. Fithian and his debtors under his firm; and since he sold 
out to Mr. Stout & Co, there is still uncollected money out, 
which if Mr. Fithian collects, will diminish the amount of 
my indebtedness to him in a one-third proportion, so that I 
cannot sav how much I do rightly owe him.

1158. Has Mr. Fithian said anything to you m reference
to the expenses of this suit, if so, when ? . ,

Yes sir, he has mentioned it to me ; the first time 1 think 
was when he wished me to go to Mr. Nixon’s office and ex­
amine the paper that Mr. Stout had sent down, which he said 
implicated him and me as defrauding Mr. Stout and his asso­
ciates, and it was as much to my interest as his, as well as_to 
my credit and his, to defend ourselves in this suit, and he 
wanted it understood by me that I would have to pay one- 
third of the expeiise and loss, in case the suit went against 
us. There have been similar conversations once or twice 
since.

1159. When was this first time which you refer to?
I do not remember the date, but I think it to be the first 

day that Mr. Nixon received the answer from Mr. Stout in 
relation to this suit.

(Witness means the answer filed in this cause to the bill.)

And being cross-examined, he says :

1160. Did you have any conversation with Mr. Nixon in 
the interview last referred to by you, in reference to the 
terms of sale made by Mr. Fithian to Stout, Dyer & Wicks? 
If so, state what you told him as to your knowledge of the 
contract.

(Question objected to.)
i do not remember of having any particular conversation 

with Mr. Nixon about the terms of the sale.
1161. Did you state to him that you knew nothing about 

the contract, and that Mr. Stout could prove nothing by you 
in reference to it ?

(Question objected to.)
No sir.
1162. Have you had any conversation with Mr. Fithian in 

reference to the contract between him, Fithian, and Stout 
and Dyer, for the sale of the property in question, and have 
you stated to him that you could remember nothing about 
the terms of sale ?

(Question objected to.)
No, sir; I will now add that 1 told Mr. Fithian that I 

remembered but very little of the conversation or anything 
pertaining to it, that transpired after the 7th and 8th of 
March, 1865, and the reason why I remembered what trans­
pired then, was because I proposed the sale to Mr. Fithian,
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and the purchase to Mr. Stout, and 1 felt interested to know 
whether it was going to be a bargain or not, and after I found 
out or discovered by the conversation that it was a bargain, 
L paid but very little attention to what went on, and didn’t 
know as I could have anything to say as a witness in the 
case; but sincê  the case has come up and 1 have heard other 
witnesses examined, there has .many things come to my mind, 
that I had not thought of since they transpired, and proba­
bly never should have thought of again had they not been 

10 called up. J
1163. Name the witnesses whose testimony has brought 

these things to your mind ?
Mr. Stout and Mr. Dyer, and the books D 1, and D 5, re­

ferred to.
1164. What knowledge of the contents of the books D 1, 

and D 5, had you before the examination of witnesses in 
this case, and how did you acquire such knowledge ?

I had no knowledge by personal examination. What 
knowledge 1 have, I have acquired in the court.

20 1165. What do you find in those books to bring back to
your mind, any knowledge of the contract, between Fithian 
and Stout and Dyer ?

I find in D 1, an inventory of the property that Mr. Fith- 
ian sold to Stout & Dyer.

1166. Did he sell to them any property except what is 
embraced in D 1 ?

Fie did.
1167. For what purpose did Stout and Dyer go from 

Philadelphia to Bridgeton-, on the morning of the 8th of
30 March, 1865?

To look at the property in question.
1168. Did you conclude, or think then, that the property 

had been sold ?
I did, but still thought that Mr. Stout had a chance to 

back down if he wished to, or Mr. Fithian had, as there 
had been no papers exchanged or money *paid.

1169. Did you conclude that they had purchased the 
property according to the inventory D 1 ?

I concluded they had purchased the property; I don’t 
40 know as I thought anything about D 1, until the next morn­

ing.
1170. Was it your understanding that the terms of the 

purchase were embraced in D 1 ?
'.(Question objected to.)
It was, from what Mr. Fithian said the night before in his 

conversation with Mr. Stout.
1171. After they reached Bridgeton, and looked at the 

property, was there any agreement made in reference to the 
price of the real estate, and if so, what did Mr. Stout and

30 Dyer agree to pay for it.
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There was; they agreed to pay $12,000 for it?
1172. Did the parties agree as to what should pass as real 

estate, and if so, state what ?
I believe they did. I can't state the articles myself, it was 

included in the $12,000.
1173. Look at item on 1st page of D 5, and state whether 

what is therein stated in the first item was to go as real 
estate ?

I think not.
1174. State the difference. 10
Certainly the ground goes as real estate; 1 can’t mention

what other items were to pass as real estate.
1175. Is the real estate in inventory D 1, set down at 

$12,000; and if riot, at what sum ?
(Question objected to.)
I don’t know, I have never examined the books to find 

out.
1176. Was the inventory D 1, on the 8th of March, shown 

to Messrs. Stout and Dyer, before or after they had agreed
to take the real estate at $12,000 ? 20

I do not remember.
1177. Do you remember that inventory D 1 was shown 

to them ?
1 do.
1178. When Stout and Dyer returned to Bridgeton, on 

the 14th of March, following, what inventory was then 
shown to them by Mr. Fithian ?

Inventory D 5.
1179. Did you then know it was not inventory D 1 ?
I did. 3©
1180. Did you so state to either Mr. Stout or Mr. Dyer, 

and if not, why not?
I did not; because I considered Mr. Fithian was selling 

his own property, and for the reasons that I have heretofore 
mentioned, that the account of stock in D 5, would make no 
difference with my interest, and quite a difference with his.

1181. Did you as one of the partners in the new firm, agree 
to purchase the property according to the inventory D 5 ?

(Question objected to.)
I didn’t object to it, to Mr. Stout, or Mr. Dyer. 4©
1182. Were you present when inventory D 5, was exhib­

ited by Mr. Fithian to Mr. Stout and Dyer, and if so, state 
what Mr. Fithian said, as to how it had been made up, and 
by whom ?

I was present, when Mr. Stout and Mr. Dyer manifested 
a surprise at the advance in the price of the real estate and 
personal property, and manifested a wish to investigate it, 
or look it over, and Mr. Fithian. said that it was not neces­
sary to do so, as the account had been taken by himself and 
Mr. Seeley, and Mr. Wicks; and as Mr. Wicks was interested 

18
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both ways, and Mr, Seeley one way, if must be correct or 
about correct ; I don’t remember how it was expressed.

1183. State whether either Mr. Stout or Mr. Dyer made 
any objections to any particular articles enumerated in D 5, 
and if so, what articles ?

They might have made objections to several articles and I 
not have noticed it ; but I recollect the article of barrels as 
calling up quite a debate at the time as to the price or cost, 
and some debate on tomato pulp ; those are the two only

10 articles that I remember in particular.
1184. You recollect the objections made by them as to the 

item “ labels ?”
I do.
1185. Did they afterwards agree to take the property 

according to the inventory D 5 ?
I understood it so.
1186. At whose suggestion was the property, real and per­

sonal, conveyed to the West Jersey Canning & Pickling 
Company, and.what reason was assigned for such conveyance?

20 By Mr. Charles S. Fithian, 1 believe, for the sole reason of 
giving a clear title to the property.

1187. How long did the title to the real estate stand in the 
name of that corporation, and at whose suggestion was the 
deed made to the individuals interested in the corporation !

1 th ink  the d eed s w ere m ade to the individuals o f the cor­
poration  a t the su ggestion  o i Mr. F ith ian , -and the corpora­
tion  ex is te d  o n ly  long"* enough  to  ex ecu te  those papers.

1188. Do you mean by your last answrer that the deed to 
the individuals was executed immediately after the deed had

30 been made by Mr. Fithian to the corporation ?
1 think so.
1189. Exhibit D 5 being shown witness.he is asked: Does 

the date of that deed express the true time of thè convey­
ance ?

1 suppose it does. ..
1190. What reason had Mr. Fithian on the 28th of April, 

1865, to suggest to yon to drop the name oi the corpora­
tion?

I don’t recollect that he ever did so.
40 1191. Is your reply to interrogatory 1187, correct, when

you say that Mr. Fithian suggested that the corporation 
should make the deed to the individuals ?

I think not.
1192. State why the change was made.
I don’t recollect. ,
1193. At the time of the purchase of this property J 

Stout and his associates did the new firm or corporation re­
serve the right to use the name of Fithian & Pogue or Char ê  
S. Fithian & Co. in carrying on their business, Exhibit

50 being shown the witness ?
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They did,
1194. State why that was done, if you know.
I think it was for the purpose of taking Mr. Fithian’s cus­

tomers, and custom, and business that he had established.
1195. You stated in your examination in chief, that labels,

Cumberland sauce, show cards, printing plates, tumbler cap 
dies, bottle moulds, were worthless to the new firm. If the 
new firm, in the prosecution of their business, had used the 
name of Fithian & Pogue or Charles S. Fithian and Compa­
ny, were not these articles worth their cost? _ 10

I did not say in my testimony that those articles were 
worthless, but if Stout, Dyer & W icks had been disposed to 
use the name of Fithian & Pogue, or C. S. Fithian & Co., 
the labels, show cards, and dies referred to, and printing 
plates, might have been used. I said in my statement th;i t 
the bottle moulds were good, and could be used, and had 
been used by the new firm after erasing Mr. Fithian and 
Pogue’s names, and putting in the name of the new firm at 
the expense of about five dollars a mould.

1196. Do you know whether inventory D 5, represents the, 20 
cost of those articles ?

I do not. .
1197. Do you know the cost of any of the articles as fol­

lows—candle moulds, old doorframe, awning iron and crane, 
wooden rack, benches, glass sash, muslin sash, peach crates ? 
if so, state what each article cost.

1 do not know what they cost.
1198. State, if you can, the cost of either of the follow­

ing articles—cooking tanks, double iron kettles, copper ket­
tles, metal catsup tanks,, water tanks, asparagus blancher, 30 
fall and tackle, one case and drawers, label case.

I am not able to state just what they cost. Mr. Fithian 
had all those things manufactured either by the day or by 
contract, and it was none of my business what they cost 
him.

1199. What does it cost to make walnut catsup out of wal­
nut juice ?

About twenty-five cents per gallon at the present cost of 
spices. At the time of the sale by Fithian the cost was 
about the same. ^

1200. State for what purpose the walnut catsup was used.
For making Cumberland sauce.
1201. Before you began making it at Bridgeton, did yon 

purchase walnut catsup in the market, and if so, at what 
price?

(Question objected to as irrelevant.)
We did purchase some walnut catsup previous to our 

manufacturing any at Bridgeton, but I do not remember the 
price, but think it was from one dollar and a half to two dol­
lars a gallon. 50
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1202. State if you can,-the average price of walnut catsup 

in the market, on the 14th of March, 1865.
(Question objected to as irrelevant.)
I think it was worth two dollars a gallon.
1203. State the quality of the walnut juice sold by Fith- 

ian, and included in inventories D 1, and D 5?
It was of good quality.
1204. How did the walnut catsup made by you, and used 

in the manufacturing of Cumberland sauce, compare in qual-
10 ity with that purchased in the market?

(Question objected to as irrelevant.)
The walnut catsup manufactured by me, was of better 

quality for Cumberland sauce, and a much cheaper article 
than that in market, for the reason, that the walnut catsup 
made by me, was made expressly for Cumberland sauce, and 
the walnut catsup in market as referred to at two dollars a 
gallon , was the imported English catsup. I have no knowledge 
of any American walnut catsup ever being in market for 
sale.

20 1205. What was the quality of the jellies sold by Fithian
to Stout, Dyer & Wicks ?

T believe they were in good condition at the time of the 
sale, but there was some grape and gooseberry jelly that 
granulated the coming summer after the sale, as any jelly 
will, made from grapes or gooseberries, if kept many 
months, which was returned and worked over. Some few 
cases of jellies that were sent back to the factories as not 
saleable, on account of a white mould coming on the top of 
the jellies, which we always call an indication of good jelly;

30 this mould was taken off, bottles re-corked and sold.
1206. Were the fruit juices, sold by Fithian, to Stout and 

his associates, used by you in the manufacture of jellies, 
and if so, when ?

Some of them were used, and have been used up to the 
present time. There is a large lot of the same juices on 
hand yet, purchased by Mr. Fithian. I threw away about 
four hundred gallons at one time, last fall; the cans had 
rusted and the juices soured.

1207. What was the quality of these juices at the time of
40 the sale by Mr. Fithian ?

1 think that twenty-five per cent, of those juices were good 
for nothing, from the cans rusting out and the juices sour- 
ing.

1208. Did you assist in making the inventory of these 
juices, counting the quantity?

I might have held a light in the cellar for Mr. Fithian 
while he counted them, or he might have held a light for me.

1209. Do you recollect whether any allowance wsts made 
at that time for loss or wastage ?

50 I do not positively; but believe there was an allowance
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made by Mr. Fithian; but do not recollect of what amount, 
if any.

1210. How soon after the sale did you begin to use the 
juices for making jellies ?.

We commenced to use those juices the same Spring of the 
sale.

1211. What was the cost of making juices from currants, 
gooseberries, strawberries, blackberries?

1 can’t answer only to the item currants, as we have not 
made juices from any of those articles except currants since If) 
the sale; that item costs about one dollar per gallon, I be­
lieve.

1212. On page 13 of inventory D 5, is item “ Juice in 
bottles.” State what kind of juices these were, and the cost 
of manufacture per gallon ? (inventory being shown witness).

I think those juices were mostly blackberry juice, made 
from a lot of blackberries three years before; I don’t know 
as Mr. Fithian made out the cost of .those things.

1213. How many gallons of apple juice can be made from
a barrel of apples ? 20

(Question objected to as irrelevant).
I can’t tell till I refer to my books.
1214. State the quality of the tomato catsup, sold by Fith­

ian to Stout and his associates, as stated in inventory D 5 ?
It was of good quality, to the best of my knowledge.
1215. From what is tomato catsup manufactured?
From tomato pulp.
1216. Was the tomato pulp sold by Fithian to Stout and 

his associates manufactured by you, if so, state its quality ?
It was manufactured by me, and at the time of the sale was 30 

of good quality.
1217. Did the new firm, after the sale by Fithian, manu­

facture Cumberland sauce?-
They did.
1218. Did you use the recipe which Fithian had previ­

ously used in the manufacture ?
(Question objected to as irrelevant).
Yes sir.
1219. What was that recipe worth to a person carrying

on the business that the new firm carried on ? 40
The price of the recipe or the value of it would be in 

proportion to the specialty they made of the article manu­
factured.

(Question objected to as irrelevant).
1220. Have you recently fixed a price that the recipe for 

fbe manufacture of Cumberland sauce was worth to any .per­
son ? and if so, state the price.

(Question objected to as irrelevant).
1 have not recently fixed any price; but I have not seen a 

hme since I first discovered the manufacturing of Cumber- 50
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land sauce that.I would sell the entire right of the recipe 
for less than $5,000.

1221. In the inventory of tin cans spoken of by you in 
your examination in chief, state as near as you can]! what 
number of them were old cans.

I think about two thousand.
1222. Look at item 500 old tin cans/’ on page 3 of in­

ventory D 1, and state whether that does not embrace the 
number then on hand ?

10 It embraces one lot of them.
1223. Where was the other lot at the time the inventory 

was made ?
A part of them were piled near this lot, and 1000 old 

asparagus cans that we have since melted up for their 
solder, -were piled orf the floor above.

1224. Were those 1000 old asparagus cans counted in in- 
ventory D 5?

I think they were counted in with 3,000 new ones.
1225. Who made the count?

20 I do not recollect.
1226. Did you not assist in counting all of these cans ?
No sir, the 3000 new asparagus cans didn’t need to be

counted, for they stood on the books, I believe.
1227. Were there no cans counted that stood on the books?
I think not. I don’t mean in saying the books, the books D

1 and D 5. I mean the books of the firm.
1228. State what articles are included in inventory D 5, 

were so sealed up that they could not be examined without 
damage.

30 Not any, to a man that understood canning goods.
1229. How soon after the purchase by Stout and his asso­

ciates of Mr. Fithian did you commence manufacturing goods 
from the articles purchased of him ?

I do not remember exactly.
1230. Was there any delay in carrying on the business ?
(Question objected to as irrelevant.)
Not to my remembrance.
1231. What was the size of those tin cans that contained 

the juices [J
40 They were five gallon cans.

1232. How long can they be used for that purpose ?
My experience’ is that they cannot be used with safety over 

three” years.
1233. Do you know the cost of their manufacture ?
They cost us seventy-five cents apiece, I believe, to manu­

facture them this winter.
1234. Who counted the barrels of Cumberland sauce, 

manufactured and in the course of manufacture, included m 
the inventory D 5 ?

SO I did.
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1236. Was there a mistake made, and if so, was it re­

ported to Mr. Fithian, and what did he do about it ?
There was. it was so reported to Mr. Fithian and he 

corrected it.
1236. State as near as you can the time when this correc­

tion was made.
1 think it was the summer of ’65.
1237. Did Mr. Fithi >n allow the whole claim made ?
I believe he did.

Direct examination resumed.

1238. Who was the inventor or author of the recipe for 
the manufacture of Cumberland sauce, and when ?

I am; in 1857,.1858 and 1859. I experimented on the 
recipe during those three years, at the individual expense of 
about $400.

1239. When did you first experiment for the production of 
that sauce ?

In 1857.
1240. From whom did Mr. Fithian first obtain information 

relative to its manufacture ?
From me.
1241. Did Mr. Fithian ever manufacture it himself inde­

pendent of you ?
No sir; he assisted once or twice in making some when I 

was too busy to give my whole attention to it.
1242. Eat he the recipe, or a copy of it, for the manufac­

ture of the sauce ?
I think he has.
1243. Did Mr. Fithian sell to Mr. Stout and his associates 

tlie recipe, or the right to use it ?
No sir, but he agreed not to manufacture it himself, or 

signed a writing to that effect. '
1244. Do you know the style of the recipe, or copy which 

Mr. Fithian has, whether in plain writing or not ? If so, 
describe it.

The only recipe I know of as being in Mr. Fithian’s pos­
session, was written by himself in a small sheepskin covered 
pass-book, partly in hieroglyphics to me, as I read over the 
rceipe to him.

1245. Did you request him to give up that recipe to you 
at any time, and if so, did he refuse ?

Yes sir, I asked him for the recipe once or twice aftbr the 
sale, and he refused to let mo have it.
 ̂1246. Who first discovered the error as to the barrels of 

Cumberland sauce you have spoken of?
I think I did.
1247. On March 14th, 1865, when Exhibit D 5 was shown 

to Stout and his associates, did Stout and Dyer suggest to
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Mr. Fithian that the property and the inventory I) 5 he com­
pared in any way ?

They did.
1248. Were they compared ?

_ They were not. Mr. Fithian objected, as its being useless 
time, affirming that the account taken was correct, and refer­
ring to Mr. Seeley and I as witnesses.

1249. tVhatdo you mean by saying that the deed was 
made to the corporation by Mr. Fithian for the sole reason

10 of giving a clear title to the property ?
I think I was mistaken, and got the sale of the property 

to the West Jersey Canning & Pickling Company mixed up 
with the sale of the property from the corporation to the 
firm.

1250. What effect would it have upon jellies or canned 
fruits to open the cans to examine their contents as to quali­
ty or quantity ?

It would not hurt jellies any. It would destroy the con­
tents of each can hermetically sealed to open it for examina- 

20 tion.
1251. Would it be any expense, labor or injury to the 

property to open the boxes and vessels containing the pack­
ages of juices or jellies ?

It would be an expense to open the boxes equivalent to 
the amount of time that was spent on it, and would proba­
bly injure the boxes some, but it would in no wise injure the 
contents.

1252. What effect would it have upon the caps' and 
corks ?

30 It would spoil the caps and corks if removed from the bot­
tles.

1253. Do you know what the caps cost a dozen ?
I do not.
1253|. How long had this tomuto pulp been made that 

Fithian sold, and when ought it to have been made up in cat­
sup?

It had been made about five months, I suppose. I prefer 
making it into catsup in the fall, before New Year, although 
I have never known it to receive any injury from its laying 

40 until the commencement of warm weather in the spring.
1254. Do you know how much currant juice Mr. Fithian 

had on hand at the time of the -sale ?
I think not any.

Cross-examination resumed.

1255. State whether any of the juices or jellies sold by 
Fithian were in boxes.

There were no juices in boxes, and I  don’t know that there 
50 were any jellies in boxes sold by him.
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1256. Were not the jellies in glass, and could not the 

quality be determined without opening them ?
They were in glass, and their quality could be seen with­

out opening them,
1257. Was there not sufficient time alter the 14th of 

March to make up the tomato pulp into catsup before the 
same was spoiled by the warm weather ?

There was. I think it was so manufactured.
Lor in J. Wicks.

Sworn and subscribed before me July 10. 1867, at Jersey 10 
City- A. S. J ackson,

Master in Chancery, JY. J.

Robert M. Seeley, a witness produced on the part of the 
defendant, being duly sworn, on his oath deposes and says:

1258. What is your age and residence and occupation ?
My age is 33; residence, Bridgeton, New Jersey ; occupa­

tion, book-keeper and manager for John W. Stout at his fac­
tory in Bridgeton, New Jersey.

1259. Were you ever in the employ of the complainant,
| and if so, for how long, where, and in what business ? 20

I *vas in his employ at Bridgeton for a little over a year, 
at his factory as book-keeper.

1260. Exhibit D 1 being shown the witness he is asked: 
“Account Stock taken Dec. 21, 1864,” in whose hand-writing: 
is that line?

My own.
1261. When was it written there ?
In December, 1864.

. 1262. In whose hand-writing is the inventory and figures
]; i iat immediately succeeding that line ? 30

In my own.
1263. What do they represent ?
1 hey .represent an inventory of the stock and prices of 

saict stock taken at that time by Mi*. Fithian.
64. Give the first and1 last item and figures of that in­ventory. • ;

First item, “3,000 new asparagus cans, 16c, $480.” 
ĵ ast item, “Peas do. 2,000, $10.”

stated ^ ease S i  gross amount of that Inventory „as 
$50,814.98. 40

Lyjfii'i -f'̂  whose direction were the figures set down oppo- 
‘ M ltem in that inventory ?Mr. Pithian-s.
coinJp‘ ^b a t did he say the figures in the right , hand '

11 of each page of that inventory represented ?



146
He did not say that they represented anything.
1268. Do you know what they represented?
I know that they represented the price that he affixed to 

those articles in taking that account of stock.
1269. Do you know lor what purpose that inventory was 

made ? if so, please state it.
It was made for the purpose of going over the business of 

the past year, ascertaining the profits, and also to see what 
amount of stock was on hand, with a view of making some 

10 change in the business.
1270. Did Mr. Fithian frequently see the inventory as you 

were making it up, or entering it into the book ?
He might have done so, but 1 don’t think he paid any 

attention to the copying of it in the book.
1271. What did you copy it from ?
From slates.
1272. Who furnished the entries on the slates which you 

copied ?
Mr. Fithian directed me what to place upon them.

20 1273. Prior to March 7th, 1865, did Mr. Fithian occasion­
ally examine that inventory ?

He did.
1274.. On the 8th of March, 1865, when Mr. Fithian re­

turned to Bridgeton from Philadelphia, what did you ask 
him, and what reply did he give you respecting the factory, 
or the property, or the canning of fruits ?

I expressed surprise at Mr. Stout and Mr. Dyer returning 
with him from Philadelphia ; asked him if he had made the 
expected arrangement with them; he said no, that he ex- 

30 pected they had bought him out, if they did not fly from the 
bargain.

1275. Bought him out of what?
Bought him out of his canning business, property and busi­

ness, and stock on hand.
1276. Who was present at that conversation with Mr. 

Fithian besides yourself?
No one.
•1277. On March 8th, 1865, was the inventory you have 

above spoken of shown to Mr. Stout or Dyer by Mr. Fithian 
40 in your presence ?'

It was not. ‘ l. 1 /  i
. 1278. Did Mr. Fithian at that time say to you for what 
price they had bought him out ?

There was nothing said about price, to my recollection.
1279. Do the figures in the above inventory  ̂represent 

more or less than what the property cost Mr. Fithian ?
(Question objected to.) .
I could not say ; some of the articles I do not know wha 

they cos.t. , , .
50 1280. Do the prices set opposite any of the articles in fha
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inventory represent more than the original cost of the arti­
cles to which the figures are opposite ?

They do.
1281. Please state those articles you have last referred to 

in your answer, and also the difference between the price 
there set down and the original cost of the articles, as far as 
you know.

The article of jelly juices, and walnut juice, and peach 
crates, are down above their cost. I don't think of any 
other leading article at present. The article of walnut juice 
is set down at fifty cents a gallon. It did not cost over ten. 
The article of peach crates aré set down as costing one 
dollar each. I think they did not cost over twenty-five cents. 
The peach and quince juice is set down at thirty cents per 
gallon, did not cost over five cents. Apple juice, set down 
at thirty cents, would cost not to exceed twenty-five.

1282. Do you know what the item walnut catsup cost per 
gallon?

I do not. »
1283. The item five catsup tanks, what were their original 

cost, if you know ?
1 know that Mr. Wicks made an estimate upon the cost 

of them; he made it forty dollars apiece.
1284. Do you know what the item two tomato tanks cost ?
I do not; they were made before I went to the factory.
1285. The item 203 empty barrels, what barrels does it 

refer to ?
Refers to all the barrels upon the premises used to contain 

liquids.
1286. How long had they been in use prior to taking the 

inventory ?
Most of them were in use when 1 was first employed in 

the factory, about one year previous.
1287. Do you know if Mr. Fithian got those barrels new 

°r second-handed firsthand what kind of barrels were they ?
None of them were purchased new ; some of them were 

purchased at a liquor store, the balance were vinegar bar­
rels, molasses barrels, and alcohol barrels.

1288. Please state if you know what thev originally cost 
him.

I do not know.
1289. What was the market price at that time you say he 

acquired them ?
I think from one dollar to fifty cents apiece.
1290. What condition were they in at the time of his c< 

Ration which you have spoken of, on March 8th, 1865 \
Most of them were in good condition.
1291. How long had the peach crates been in use prior March 8th ?
During one season.

10

20

30

40

50



148
1292. The item 8017 2 | lb. cans in the above inventory, 

were they all new cans ?
They were not.
1293. What proportion of them, if you know, were new and 

old ?
I think less than 1,000 of them were old, the balance were 

new.
1294. How long had the old ones been in use ?
They had been used during the present season, once filled

10 and emptied of their contents, having swollen. .
1295. The item building, boilers, piping, <fcc., expressed 

in the above inventory, on page 10, what does that item in­
clude ?

It includes the real estate and buildings thereon, boilers, 
engines and piping, belting, shafting in use in those buildings 
and premises.

1296. The item “R. Est. 6,000,” on page 21 shown to wit­
ness. What connection has that with the former item you 
have spoken of ?

20 It is precisely the same.
1297. Why was the item on page 21 put separate irom the 

above inventory ?
Because I intended to commence a list of items there, and 

then concluded not to.
1298. Do you know whether all the property referred to 

in the inventory from page 1 to page 25 inclusive, embraces 
what you term all the stock of Mr. Pithian in his busi­
ness ?

1 know it was intended to have been taken as a complete
30 account of stock.

1299. Were the items on page 21 added or included in the 
gross amount in addition to the real estate in the other item 
you have spoken of?

They were not.
1300. The expression “as marked on last stock account” od 

page 10, what does that refer to ?
First to an account of stock taken February 1, 1864, and 

contained in the same book, page 2, and was thus stated to 
avoid repetition.

40 1300J. In whose hand-writing is that inventory you have
last referred to on page 2 ?

My own.
1301. Who superintended the entry of the items in the 

inventory on page, 2, February 1st, 1864, you have last re­
ferred to ?

Mr. Fithian gave them to me to place therein.
1302. Please explain the reason of the difference between 

the footing of the items of the page 2 of the inventory Feb­
ruary 1, 1864, and the real estate item of $6,000 set down

50 on page 10 of inventory Dec. 21. 1864, if you know ?



It is my impression that Mr. Fithian placed that valuation 
on them, after deducting a few items-upon that inventory of 
February 1, 1864, estimating, that value upon them for what 
reason I do not know.

1303. Was there any machinery added to that property 
between Feb. 1, 1864 and Bee. 21, 1864 ?

I don’t remember that there was; there was some tanks 
built during the year, whether you call that machinery I 
don’t know.

1304. What tanks, and when built?. 10
There were four cooking tanks,, one'railroad tank built in

the spring of that year, 1864.
1305. in whose hand-writing is th^expression “real estate, 

boilers, engine, belting, piping, benches', tables, kettles, 
pumps, shafting, &c., $7,000.40,.” in book I> 1, dated Jan. 1st,
1863 ?

Charles S. Fithian’s.
1306. What property does that last item represent ?
The same property we have referred to as far as I know.
1307. After March 8th, 186^ was there another inventory 20 

of Mr. Fithian’s stock and property made ?
There was.
1308. In which book is- the last named inventory, con­

tained ?
Book marked Exhibit D 5..
1309. In whose hand-writing, is this inventory t
My own.
1310. By whose direction was it made ?
By Mr. Fithian’s.
1311. How did he arrive; if you know, at the prices there- 30 

in stated ?
Made up his own prices without consulting me in the mat­

ter.
1312. The first item in the last named inventory, building, 

sheds, office, lot of ground, engine house, gas pipe and fix­
tures, boilers, steam pump, belting and shafting—by whose 
direction was that item so expressed in its phraseology ?

Mr. Fithian gave me general directions about it, and I 
formed it myself.

1313. The item twelve cooking tanks, please state how 40 
they were situated at the time of this inventory, and what 
connected with.

They were situated around the sides of the main building 
inside, and connected by piping with the main building.

1614. How long do you know that they had been so>

Four of them had been used less than one year; the bai­
lee I do not know how long they had been u$d.

1315. How long had they been so situated as you speak
m that building ? 5(>
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I don’t know the exact time ; they were placed there dur­

ing the Spring of 1864.
1316. During the time after they were so placed there, 

were they shifted from their original position ? if so, how 
often? if you know.

They were never shifted, but were permanent.
1317. One railroad tank—give us the situation of that 

tank and its connection with the building at the time of the 
taking of the inventory.

10 It was situated in the main building in front of six of the 
cooking tanks referred to. and permanently fastened to the 
floor and side of the building.

1318. The item two double iron kettles and six copper 
kettles—how were they situated March 10th, 1865? and 
how were they connected with the building ?

They were situated in the main building, permanently 
fixed in a structure placed there to receive them, and attached 
to the building by steam pipes.

1319. Any mason work, or brick work, or furnace con-
20 nected with the kettles.

Not any.
1320. The items five tomato catsup tanks and two water 

tanks—how were they situated or connected in reference to 
the building?

The five tomato catsup tanks were built or made in a 
building purposely made to contain them, and stood upon the 
floor of that building. The water tanks w§re placed upon 
frame works erected for them to stand upon, outside the main 
building. They were not connected with the building only

-30 by pipes leading into them to conduct the water into them.
1321. How could the five catsup tanks be got out of the 

building they were made in ?
They could not be got out without taking down the build­

ing, or taking to pieces the tank.
1322. How long had either the kettles or water tanks or 

catsup tanks been used where they were first placed ?
The catsup tanks and one water tank had been used a little 

less than a year; the balance I do not know how long they 
had been in use.

40 1323. Please state how the items, Truman’s cupboard, en­
gineer’s cupboard, work benches. &c., in tin shop, were situ­
ated or connected in reference to the buildings?

They were all attached permanently to the floor and sides 
of the building, except the engineer’s cupboard, which 1 
think was movable.

1324. The items two tomato tanks and two tomato scald- 
ers, how were they situated or connected in reference to the 
buildings ? a

Attached to them;
«50 1325. How long had they been so used ?
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I do not know.
1326. During the time you were there, or less?
More; they were in use when 1 went there.
1327. Had thef been moved during the time you were

there, if so, how often ? .
They had not been moved previous to the purchase, or to- 

the 8th of March, 1865.
1328. The two items, “ twelve fixed benches, seven ditto,”"

on page 8, of D 5, describe their use and connection with the 
buildings ? _

They were permanently attached to the inside of one of 
the buildings for the purpose of affording seats to the work­
women.

1329. The item on same page, one glass case, one case and 
drawers, two label cases, one steam pump, describe their con­
nection, if any, and use in reference to the building.

They were all movable, except one label case; the glass- 
case wa3 used for holding samples of goods manufactured; 
case and drawers was used for holding books and merchan­
dise ; label cases were used for holding the labels ; the steam 20" 
pump was purchased with the intention of attaching it to the 
small boiler, and it had not yet been so attached.

1330. Was the steam pump intended to be attached to the 
boiler for permanent use, and if so, by whom intended ?

It was so intended by Mr. Fithian.
1331. Which label case do you speak of as not being 

movable, and give its price as stated in the inventory, and 
state why you say it was not movable?

My impression is, that it is the one at the price of $40.00, 
as stated in the inventory, and is nailed to the side of the 30’ 
building.

1332. How long do you know, Mr. Seeley, it had been so 
nailed to the building, and used in that position without being 
moved ?

It was in use in that position when 1 was first employed im 
the factory, and has not been moved since.

R . M. Seeley .

Whereupon the examination was adjourned to Thursday,
July 11th, 1867, at 9.30 A. M., at the same place.

At whitih time and place the examination was resumed in 40 
the presence of the counsel of the respective parties.

1333. The item ‘flagstaff and halliards, in D 5, of March 
H, 1865, describe its situation and what it consisted of?

The staff was nailed fast to the peak of the main building, 
the halliards were attached to the top of the staff by a pulley, 
the flag lay in a drawer in the spire.

1334. What was the flag then worth ?
f suppose not more than five dollars; it was in use when I 

w6nt there.
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1335. Please describe how the kettles and tanks you have 

■spoken of, were fixed or arranged in the building.
The kettles were placed in a -structure built to receive 

them, which was nailed fast to the timbers which was on the 
floor of the building, and were connected with the building 
by steam pipes, to which they were -screwed fast. The tanks 
were placed upon the floor or joists of the building j sur­
rounded or in front of them was a platform which was nailed 
fast to the tanks on the floor; they were also attached to the 

10 building by steam pipes, which were fastened to the tanks.
1336. How did the flooring come up to the tanks if there 

was any flooring around the tanks ?
I think there was no flooring under the tanks; the flooring 

around them came up tight to the tanks.
1337. Were the tanks first built out of the building and 

afterwards put in, or otherwise ?
The material was prepared out of the building, the tanks 

were put in the building, '
1338. Which was constructed first, the flooring or the 

120 tanks ? Describe that part of the structure.
I only know as to four of them, which were built after I 

went there. The flooring was built first around those.
1339. How were those four tanks then got in position?

( The material was brought inside the building. The tanks 
were put together either upon the spot they were to stand, or 
very near to it, and moved Into position.

1340. Were those four tanks constructed prior to Decem­
ber 21st, 1864 ?

They were.
30 1341. Describe how the water tanks, you have spoken of,

as being outside of the building, are attached, if attached, to 
the real estate ?

They were placed' upon platforms erected for them to stand 
upon outside of the building. They were attached to the 
pumps in the building by pipes, which conduct water into the 
tanks, and also by iron pipes underneath the tanks, which are 
screwed Into them, and lead to the boiler and different parts 
of the building, for the purpose of supplying water 
thereto.

40 1342. How do these pipes connect witii the boiler £
They connect directly with the boiler, being attached to 

the injector for supplying the boiler with water.
1343. Is the end of the pipe you speak of secured to the 

boiler or any part of it with Holts or fastenings ?
It is, by screws.
1344. Are the fastening the ends of the pipes to these 

tanks, and also the ends of the pipe to boiler, of a permanent 
or temporary character .?

They can be detached, but it was not intended they sh o u ld  
50 be except for repairs. One end of the pipe is screwed into
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to the property that Mr. Fithian sold to Stout and his asso­
ciates, except D 1, if so, what were they ?

I do not recollect any books relating to the property.
1439. Since Mr. Stout has taken D 1 from the factory, has 

Mr. Fithian at any time inquired for it, and if so, when ?
He has not inquired for it of me ; he has asked me why I 

gave it to Mr. Stout, the week when the testimony was first 
taken here in Jersey City.

1440. Were there any bills of the prices or original cost 
of any of the property in question, in the factory when Mr. 
Fithian asked you concerning D 1, as mentioned in your last 
answer, if so, what were they, what has become of them ?

There were a number of bills of property, of bills and 
merchandise, belonging to Mr. Fithian; he asked me for 
them, I sent them to him.

1441. What were those bills in then ?
Pasted in two bill books.
1442. What were those bill books used for at the time, and 

how did the bills get out of them ? State the circumstance 
connected with the asking for them.

The books were used only for pasting in bills; one book I 
sent to him entire, the other book was not full when Mr. 
Fithian sold tha property, and 1 had used it for pasting in the 
bills of Stout, Dyer & Wicks, by his permission, and tore .his 
bills from the book, returned the book in the office and sent 
the bills to him.

1443. What was the nature of those bills you sent him, as 
br as you know, and what property did they refer to ?

They were bills of tools, fixtures and merchandise pur­
chased by Fithian & Pogue, and G. S. Fithian & Co., in the 
carrying on of their business.

1444. Had you or Mr. Fithian referred to those bills in 
any way in the making up of the inventory D 1 ?

I do not recollect that either of us did ; it might have been 
done in a few instances.

1445. Have those bills ever been returned by Mr. Fithian 
to the factory, or to Mr. Stout ?

No sir.
1446. When was it that Mr. Fithian asked you for those 

bills, and4you sent them to him ?
At the same time that he asked me the question in regard 

to D 1.
1447. Did Mr. Fithian then complain to you because Stout 

had taken D 1 from the factory, if so, how ?
He did not complain because Mr. Stout had taken it away, 

onty said that I had no right to give it to him.
1448. In the sale of the property by Fithian to Stout and 

his associates, what articles did Fithian reserve ?Peaches and tomatoes.
1449. Do you know the amount or quantity of them so re- 
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served ? Specify the articles so reserved if you know them 
as shown in inventory I) 1 ?

The article tomatoes on page 24, amounting to $2,223.77.
Peaches, 16,737.21.

1450. Any other property except those two items reserved 
from the sale by Mr. Fithian ?

There was.
1451. What were they ?
$450 worth of Cumberland sauce; I believe that was ex.

16 cepted.
1452. What item refers to that last article in D 1 ? Please 

read the item.
It is the item next to the last on page 14, D 1, and is as 

follows:
“Less $900, Griffin & Porch, 50 per cent, off—$450.”
I don’t think of any other article reserved by Mr. Fith- 

ian.
1453. (Exhibit D 17 shown to the witness.) Mr. Seeley, 

the boilers, engines, piping and fixtures expressed in that pa-
20 per, what property do they refer to ?

They refer to the property in use in the buildings on the 
property.

1454. How long prior to the 14th of March had that pro- 
perty been used on the premises as far as you know ?

They were in use when I firs’t went to the factory.
1455. Where were the boilers and engines situated in ref­

erence to the building ?
They were situated in a back building built expressly to 

receive them, adjoining the main building. t <
30 1456. Do you know whether the walls of the building

were all completed before the engines and boilers were pat 
in?

I do not; I was not present when they were con­
structed. ..

1457. From your own knowledge of the size of the boil­
ers and engines, and of the passages into the building, coul 
they have been put into the building after the walls were all 
completed ?

They could not; the boilers could not, the engines could 
40 have been.

1458. How?
By taking it to pieces. ,.
1459. How are the boilers and engines fixed or secured m 

the building? •
The boilers were placed in a mass of brick-work built * 

purpose to receive them; the engine was placed on a brie 
foundation alongside of the boilers, connected by the boi ei | 
with steam pipes. . ,

1460. Do you know the size or power of the engines, a 
50 the size of the boilers ? Give them as near as you can.
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I think the engine is about 7 horse power. Know nothing 
of the size of the boilers.

1461. Since you say that you have been in the factory, 
have the boilers or engines been moved from their place in 
the building?

The large boilers have not been moved, the small boiler 
has been moved and plared in a new position by Stout, Dyer 
& Wicks.

1462. What pipingis referred to in that exhibit ? (D17 be­
ing shown to the witness.)

I suppose it refers to steam, water and gas pipe on the 
premises.

1463. Does it or not refer to the same pipes that you have 
referred to in your evidence heretofore ?

It does.
1464. Are you acquainted, with A. S. Chittenden who has 

been a witness in this cause ?
I am.
1465. Did you ever see him at Bridgeton ?
1 have.
1466. When?
In the winter of 1864, and some time previous to that. I 

can’t fix the exact date.
1467. What part of the winter of 1864 was he there ?
It was in December, 1864, or January, 1865.
1468. Did you see him examine any inventory or book in 

company with Mr. Fithian at Bridgeton, the last time you 
speak of his being there ?

I do not remember that I did.
1469. Do you know what was the object of Mr. Chitten­

den’s visit to Bridgeton at that time; if so, state it.
1 know that he came by invitation of Mr. Fithian to look 

at the property, with a view of entering into business rela­
tions with him, and purchasing an interest in the business.

1462.a.What do you mean by saying “purchasing an in­
terest,” the whole or part ?

I mean becoming a partner in business.
1463.6.Were Mr. Fithian and Chittenden then at the fac­

tory together, and if so, was it day time or night? Please 
state what you know about it.

Mr. Chittenden came from Philadelphia in the afternoon 
train, met Mr. Fithian and Mr. Wicks at the factory office, 
made an appointment to meet there again in the evening to 
j-Mk upon the business for which he came down; they so met, 
but I have no personal knowledge of their conversation.

1464. c.Was the inventory dated Dec. 21, 1864, in D 1, bjken, made or entered in that book before the time you say 
Mr. Chittenden so came from Philadelphia to Bridgeton ?

1 believe it was.
1465. Was D 1 in the factory office at the time you say
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Mr. Fithian and Mr. Ohittcn Ion met there by aDDointJ 
ment ? ^  1

It was.
1466.e.(Paper purporting to be schedule of some of thJ 

property in D 1 and D 5 is offered in evidence, and marked 
Exhibit D 20, and being shown to witness, he is asked): Hava 
you compared that paper with D 1 and D 5 as far as it eij 
tends ?

I have compared it.
1467;/.ls it a correct statement from D 1 and D 5 as fan 

as it extends ?
It is.
1468. *̂. What does the right-hand columns footed up in 

black ink represent ?
It represents the difference in the prices of articles as en­

tered in D 1 and D"5.
1469. A.Entered more or less in D 5 than in D 1 ?
Entered more in D 5 than in D 1.
1470. Do you know what was the object of Mr. Fithianl 

in taking your individual paper for the $5,000 spoken of, ini 
stead of a bond from the corporation, or from Stout, Dyer &| 
Wicks ?

I do not.
1471. Was that $5,000 a part of the price of the purchase» 

of the property from Fithian ?
It was.
1472. Look at D 5 item “one wooden bather, lot of musj 

lin sash, lot of printing plates, lot of bottle moulds, 1 barrel 
bone dust, 1 barrel sage, 2 barrels hominy, 1 lot of labels,! 
Cumberland sauce show cards, 1 old door frame, wood™ 
rack, eight tumbler cap dies,77 state if you know which of th o *  
articles on the 14th of March were useless or worthless ml 
the factory business to Stout, Dyer & Wicks ?

I  co n sid ered  them  a ll w o rth less  to  Stout, Dyer and W ic*  
e x c ep t the b o ttle  m oulds. . ■

1473. The item two sets candle moulds, one meat-cut
in D 5, in what condition were they on March 14th, 'I 
and what use were they to Stout, Dyer & Wicks? ■

The candle moulds were good for nothing; the box "M 
not recognize.- . I

1474. Those articles which you have spoken oj a” ei° J  
worthless, or of no use to ¡Stout, |Dyer & Wicks, of wha  ̂ I 
worth or value would they have been to the corporation. j

Of no value. , fhpin|
1475. The item 4000 asparagus cans—how many o 1

were old ones, if any, on March 14th, 1865? value!
Three thousand were new ; the balance were of n 

except for the solder that was upon them.
1476. What became of the balance you speak of •
They were taken to pieces—thrown away.
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was the solder worth in them that were

-how

1477. What 
thrown awaj ?

I do not know—a small sum.
1478 The item 55,717 two-pound N. J. cans, in D 5 

many of them, if any, were old ones ?
There were some old ones ; 1 think less than 1000.
1478|. Can you give any idea of the number of old ones ?
i cannot, nearer than I stated.
1479. The item, one lot of glass sash, $137.50, in D 5— 

in what condition was that article on March 14th, 1865, and 
what was it worth ?

They were in very bad condition ; I did not consider them 
worth over $25.00. *

1480. The item in D 5, 732 five-gallon cans, $366—in 
what condition were those cans at that time, and what were 
they worth ?

Ihey were not fit for use any more, and were worthless 
alter the material in them was taken out.

1481. What did they contain at that time ?
borne of them were empty : some of them contained juices 

or jellies.
1482. Do you know*what was the condition of the juices 

°r jellies that you say was in some of them ?
feome of the juices was soured and useless.
1483. Prom what cause ?
Prom the imperfection of the cans.
1484. What proportion of it, if you know, was soured 

and useless ?
1 could not state.
1485. The item, 1765 gallons jelly juices—in what cans 

was that contained March 14th, 1865 ?*
in the cans just referred to.
1486. The item, one 10 gallon keg. $3, in D 5—what was 

it worth then ?
1 do not know the value of such an article.
1487. Was it worth $3 ?
1 should not supposé it was.
1488. One lot of flagging, in D 5,

worth then?
|  did ft°t consider it worth anything, 

l t r̂ e items, one lot of boards, $!
S joi b irds ' and crane, $2 ; one stove, $2 
niter, $5 ; three iron bands and screw bolts, 
ji°n and crane, $6 ; fifteen candle stands, $c 
ather, $10; lot of iron rods and hooks

10

20

3(J

-what was that

two iron bolts, $2; 
one stand and 
3 1 one awning 
one iron glass 

three show
racks, $2.25 ; fifteen dozen jars, $11.25 ; thirty-three tin cups, 

eight fire pots, $4; water pot and can, $1.40; lot of 
encil plates, $83 ; three hatchets and hammer, $3; two iron 

pumps, $15; two galvanized trays, $8 ; six M. M. knives, $3 ; 
81eves, $4; corn wheel, $5 ; steelyards and funnel, 75



cents', four iron jelly rims, $4; former’s boiler, $4* one tin 
pump, $1.50; eight oyster stands, $8 ; ten knockers, $5; fif­
ty pounds hoop iron, $5.50; twenty-three dozen jars, $23; 
125 pounds hoop iron, $13.75; nine pounds of S. savory, 
$4.05; six pounds of S. Margerum, $2.70 ; thirty-one pounds 
pulv. thyme, $13.95; thirty-three pounds of sum. savory, 
$14.85; eight pounds sweet basle, $3.60; forty pounds 
white mustard seed, $10; gro. nutmegs, $97.50j six gro. 
flat two-inch eorks, $4; twenty-two gro. doublethick corks, 

10 $33; one hall candlewick, 10 cents, in D 5—-of what value 
or use were those items then to Stout, Dyer & Wicks, or to 
the corporation ? -

AU that I can testify in regard to them is that they were 
not needed in their business; some of them were of some 
value, might have been sold for something; some of them 
were worthless.

1490. Do you know which of them were then worthless. 
If so state them.

I consider of no value, three show racks, $2.25; eight fire 
20 pots, eight seives, corn wheel, steelyards, one tin pump, eight 

oyster stands, ten knockers, that’s all I can say were of no value.
1491. The item in D 1, one horse and harness, $130; 103 

dozen oysters, $171.67 ; cranberry sauce, $12.67; salad 
cream, $58; sixty-five dozen asparagus, $139.19 ; two dozen 
string beans, $5.20; 162 dozen pepper sauce,,$353.60•; lour 
and one-half dozen honey, $11.83—were they included in the 
inventory D 5, or were those articles ever had by Stout, Dyer 
& Wicks, or by the corporation ?

They were none of them had by Stout, Dyer & Wicks, oi 
30 the corporation, except the hot ties in which was con tained 

the 162 dozen pepper sauce, and the boxes in which they 
were packed. They were not included in D 5.

1492. The bottles you speak of—are they included in l
5 ? Mention the item therein. .

They are, I think it is. There were two sizes of the Dot- 
ties. I think they are included in the items on page 1 ,
5, the 6th and 7th line from the top, in the items, brandy fruit
and brandy peach. „ ,

1493. What became of those articles that neither btoui,
40 Dyer & Wicks, or the corporation had ? _ ,, .

Mr. Fithian sold them previous to the sale. 1 can tteuw 
whom. The contents of the pepper sauce bottles was thro 
away as worthless. ■ , i,v

1494. After December 21, 1864, up to the purch ; 
Stout and his associates, did Mr. Fithian wholesale or ret 
any of the property on inventory D 1 ; if so, to wha
and to whom ? . To

He did sell considerable property, he and Ins agents, 
what extent and to whom, I do not know ; it can De 

50 by his books of account.
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1495. Did Mr. Fithian, at any time since the purchase by 

Stout and his associates, say the property in the mortgage 
in this suit, would not bring half, or less than the $10,000 ? 
If so, state what he said.

(Question objected to.)
I have no recollection of his making such statement.
1496. Was the government tax added to the cost of any 

of the property in D 1 by Mr. Fithian ?
He always estimated the government tax in the cost of all 

such articles upon which the government tax was to be paid.
1497. Question repeated.
It was.
1498. Did Stout,, Dyer & Wicks or the corporation get all 

the property and tools mentioned in D 5 ? State what you 
know about it.

They did to the best of my knowledge and belief, except 
some gallons of Cumberland sauce, which has been referred 
to, and has been corrected,

1499. What did Mr. Fithian say to you respecting the 
manufacturing of Cumberland sauce, as to keeping it or not 
in the business ?

He once said to me he believed the firm would be better 
off if they would throw the Cumberland sauce in the creek.

1500. Letter marked exhibit D 21, and offered in evidence, 
being shown to the witness, is asked: in whose hand-writing 
is that letter ?

In the hand-writing of Charles S. Fithian.
1501. Letters marked Exhibits D 22,23 and 24, and offered 

in evidence, witness is asked: in whose hand-writing are those 
letters.

Charles S. Fithian’s.
1502. Letter marked Exhibit D 25, is offered in evidence, 

and being shown the witness, he is asked : In whose hand­
writing is that letter ?

Charles S. Fithian’s.
1503. Did Stout, Dyer & Wicks at any time after March 

14th, 1865, pay to the government officer any government 
taxes on any of the property that had been manufactured by 
Mr. Fithian ?

They did pay upon Cumberland sauce and catsup, as those 
articles were sold.

1504. Do you know whether monthly, or at any stated 
period, or how often ?

Paid monthly; they rendered an account of the amount 
sold each month.

1505. Do you know if Mr. Fithian demanded of Stout, 
Dyer & Wicks any tax of either State, County or Township, 
to be paid to him by them, on the bond and mortgage in 
question, in addition to the interest, or on any of the bonds 
that have been made Exhibits in this suit ?

10
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(Question objected to).
1 know that he demanded it upon the bond and mortgage 

for $10,000.
R .  M. S e e l e y .

Whereupon the examination was adjourned to Friday, 
July 12th, 1867, at 10 o’clock, A.. M., at the same place.

At which time and place the examination was resumed in 
the ‘presence of the counsel of the respective parties.

1506. The item of piping, shafting and belting, referred to
10 in either D 5 or D 1, what property did they mean at the

time of the taking of either of those inventories?
They meant the property that was in use in the factory at 

Bridgeton, and were connected with the machinery and 
engines therein.

1507. The sheds referred to in either of those inventories, 
what property did they mean ?

Buildings then situated upon the real estate,
1508. You have spoken of a correction made as to Cum­

berland sauce, by Mr. Fithian. Please state the amount and
20 extent of that correction, and when made.

(Exhibit D 2 is shown to witness.)
The correction refers to tne amount of $266.00. It covered 

about live barrels of sauce, which was supposed to have been 
full barrels when the account of stock was taken, but was 
afterwards discovered to be empty. The correction was 
made at the time. Dec. 14, 1865. I get the time from the 
date on Exhibit D 2.

1509. Who first called Mr. Fithian’s attention to the error 
and when ?

30 Mr. Wicks, in the summer of 1865.

40

And being cross-examined, he says:

1510. In taking the inventory in D 5, who counted those 
barrels of Cumberland sauce, in which the mistake was 
made?

Mr. Wicks; Mr. Fithian knew nothing about it.
1511. State the mode in which the government officer re­

quired C. S. Fithian & Co. to pay the government tax on 
manufactured articles. How often were the payments made.

(Objected to.) ,.
There were some changes in the manner of estimating 

those taxes, and I do not know that I can tell exactly Irom 
memory the exact manner. I think the sauces were p^d  ̂
the gallon, estimating them at what they cost, and the jel ie 
by the pound. From the costs of the canned goods wer 
deducted the boxes, labels.

1512. Cross question 1511 repeated.
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to the property that Mr. Fithian sold to Stout and his asso­
ciates, except D 1, if so, what were they ?

I do not recollect any books relating to the property.
1439. Since Mr. Stout has taken D 1 from the factory, has 

Mr. Fithian at any time inquired for it, and if so, when ?
Hethas not inquired for it of me ; he has asked me why I 

gave it to Mr. Stout, the week when the testimony was first 
taken here in Jersey City.

1440. Were there any bills of the prices or original cost
of any of the property in question, in the factory When Mr. 10 
Fithian asked you concerning D 1, as mentioned in your last 
answer, if so, what were they, what has become of them ?

There were a number of bills of property, of bills and 
merchandise, belonging to Mr. Fithian; he"asked me for 
them, I sent them to him.

1441. What were those bills in then ?
Pasted in two bill books.
1442. What were those bill books used for at the time, and

now did the bills get out of them ? ¡State the circumstance 
connected with the asking for them. 20

The books were used only for pasting in bills; one book I 
? t to him entire, the other book was not full when Mr. 
hitman sold the property, and I had used it for pasting in the 
oils of'Stout, Dyer& Wicks, by his permission, and tore his 
oilis from the book, returned the book in the office and sent 
the bills to him.

1443. What was the nature of those bills you sent him, as 
wras you know, and what property did they refer to ?

they were bills of tools, fixtures and merchandise pur­
chased by Fithian & Pogue, and C. S. Fithian & Co., in the 30 
carrying on of their business.

1444. Had you or Mr. Fithian referred to those bills in 
any way in the making up of the inventory D 1 ?

do not recollect that either of us did; it might have been 
none in a few instances.
+ ®ave those bills ever been returned by Mr. Fithian 
to the factory, or to Mr. Stout ?

No sir. .
was it. that Mr. Fithian asked you for those 

us, and you sent them to him ? 40
to D RB same Httie that he asked me the question in regard

K *  jOII Fithian then complain to you because Stout 
aad taken D 1 from the factory, if so, how ?
(,nv e ¡§¡1 n°t complain because Mr. Stout had taken it away,
M B had no ris ht to s ive to him-
hi«* ' • ¡ 3  sa ê property by Fithian to Stout and

sociates, what articles did Fithian reserve ?
144q es and tomatoes.

^. Do you know the amount or quantity of them so re- 50
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* served ? Specify the articles so reserved if you know them 

as shown in inventory D 1 ?
The article tomatoes on page 24, amounting to $2,223.77.

Peaches, 16,737.21.
1450. Any other property except those two items reserved 

from the sale by Mr. Fithian ?
There was.
1451. What were they ?
$450 worth of Cumberland sauce; I believe that was ex-

10 cepted. .
1452. What item refers to that last article in D1 ! rlease

read the item. .
It is the item next to the last on page 14, D 1, and is as

follows: _ H H
“Less $900, Griffin & Porch, 50 per cent, off—$450.
I don’t think of any other article reserved by Mr. Fith-

1 *1453. (Exhibit D 17 shown to the witness.) Mr. Seeley, 
the boilers, engines, piping and fixtures expressed in that pa- 

20 per, what property do they refer to ?
They refer to the property in use in the buildings on tne

^ 1454^ How long prior to the 14th of March had that pro­
perty been used on the premises as far as you know ?

They were in use when I first werit to the factory.  ̂ j 
1455. Where were the boilers and engines situated m ref­

erence to the building ? , ,
They were situated in a back building built expressly to

receive them, adjoining the main building.
30 1456. Do you know whether the walls of the building |

were all completed before the engines and boilers were pa

do not ; I was not present when they were con­
structed. IIH W mMMM mm

1457. From your own knowledge of the size of the do 
ers and engines, and of the passages into the building, co _ j 
they have been put into the building after the walls

C°They could not; the boilers could not, the engines could 
40 have been.

1458. How?
B y  ta k in g  i t  to  p ieces. M M M il
1459. How are the boilers and engines fixed or secure W

the building? I f . I 1r on
The boilers were placed in a mass of brick-work . 1 

purpose to receive them; the engine was placed on . n-|ers| 
foundation alongside of the boilers, connected by
with steam pipes. 11  • OQ a]gJ

1460. Do you know the size or power of the eng > |
50 the size of the boilers ? Give them as near as you c
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I think the engine is about 7 horse power. Know nothing 

of the size of the boilers.
1461. Since you say that you have been in the factory, 

have the boilers or engines been moved from their place in 
the building ?

The large boilers have not been moved, the small boiler 
has been moved and placed in a new position by Stout, Dyer 
& Wicks.

1462. What piping is referred to in that exhibit? (D17 be­
ing shown to the witness.) 10

I suppose it refers to steam, water and gas pipe on the 
premises.

1463. Does it or not refer to the same pipes that you have 
referred to in your evidence heretofore ?

It does.
1464. Are you acquainted, with A. S. Chittenden who has 

been a witness in this cause ?
I am.
1465. Did you ever see him at Bridgeton ?
1 have. 20
1466. When ?
In the winter of 1864, and some time previous to that. I 

can’t fix the exact date.
1467. What part of the winter of 1864 was he there ?
it was in December, 1864, or January, 1865.
1468. Did you see him examine any inventory or book in 

company with Mr. Fithian at Bridgeton, the last time you 
speak of his being there ?

I do not remember that I did.
1469. Do you know what was the object of Mr. Chitten- 30 

den’s visit to Bridgeton at that time; if so, state it.
1 know that he came by invitation of Mr. Fithian to look 

at the property, with a view of entering into business rela­
tions with him, and purchasing an interest in the business.

1462.a.What do you mean by saying “purchasing an in­
terest,” the whole or part?

I mean becoming a partner in business.
1463.6.Were Mr. Fithian and Chittenden then at the fac­

tory together, and if so, was it day time or night? Please 
state what you know about it. 40

Mr. Chittenden came from Philadelphia in the afternoon 
train, met Mr. Fithian and Mr. Wicks at the factory office,
Made an appointment to meet there again in the evening to 
talk upon the business for which he came down; they so met, 
bat I have no personal knowledge of their conversation.

1464. C, Was the inventory dated Dec. 21, 1864, in D 1, 
^ken, made or entered in that book before the time you say 
Mr. Chittenden so came from Philadelphia to Bridgeton ?

1 believe it was.
1465. */.Was D .l in the factory office at the time you say 50
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Mr. Fithian and Mr. Chittenden met there by appoint 

- ment ?
It was.
1466. e.£Paper purporting to be schedule of some of the 

property m D l  and D 5 is offered in evidence, and marked 
Exhibit D 20‘ and being shown to witness, he is asked): Have 
you compared that paper with D 1 and D 5 as far as it ex­
tends ?

10 J have compared it.
1467. /!ls it a correct statement from D 1 and I) 5 as far 

as it extends ?
It is.
1468. g\ What does the right-hand columns footed up in 

black ink represent ?
It represents the difference in the prices of. articles as en­

tered in D 1 and D 5.
1469. ^.Entered more or less in D 5 than in D 1 ?
Entered more in D 5 than in D 1.

2q 1470. Do you know what was the object of Mr. Fithian 
in taking your individual paper for the $5,000 spoken of, in­
stead of a bond from the corporation, or from Stout, Dyer & 
Wicks?

I do not.
1471. Was that $5,000 a part of the price of the purchase 

of the property from Fithian ?
It was.
1472. Look at D 5 item “one wooden bather, lot of mus­

lin sash, lot of printing plates, lot of bottle moulds, 1 barrel
30 k°ne dust, 1 barrel sage, 2 barrels hominy, 1 lot of labels, 

Cumberland sauce show cards, 1 old door frame, w o o d en  
rack, eight tumbler cap dies,” state if you know which of those 
articles on the 14th of March were useless or worthless in 
the factory business to Stout, Dyer & Wicks ?

I considered them all worthless to Stout, Dyer and Wicks 
except the bottle moulds.

1473. The item two sets candle moulds, one meat-cut box 
in D 5, in what condition were they on March 14th, 1865, 
and what use were they to Stout, Dyer & Wicks?

The candle moulds were good for nothing; the box I do 
not recognize.

1474. Those articles which you have spoken of as being 
worthless, or of no use to Stout, Dyer & Wicks, of what use, 
worth or value would they have been to the corporation ?

Of no value.
1475. The item 4000 asparagus cans—how many of them 

were old ones, if any, on March 14t'h, 1865?
Three thousand were new; the balance were of no value 

except for the solder that was upon them.
50 1476. What became of the balance you speak of?

They were taken to pieces-—thrown away.
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were

-how

thrown J a y ?*“  ^  8°lder WOrth fa | J |  * *
I do not know— a small sum.

maifJnf KB 1111 55,717 two-P°nnd N. J. cans, in D I  many of them, if any, were old ones ?
14781 ^ resorne®ld ones; 1 think less than 1000. 
ff f W Bw ^ou £lve any idea of the number of old ones I  
H W h H H  than I stated. '

in nri, i  013e ^  op glass sash, $137.50 in D 5_
What was ™ torthT8* ^  artiC'e °D March 14th>’ 1865, and 10

worS7err| 2|o o .ry bad C°nditi°“ ! 1 did n0t COraider them
■ ■ ■ 1  H j 5> 132 five-gallon cans, $366—in 
they worth ? ^  ^  °an8 a t th a t tim e’ and w hat were

B H H I H H H  H U H  were worthless U81 s e r i a l  m them was taken out.
m m  H I  dld they contain at that time ?

°r jellies. emwere emPt7i some of them contained juices 20

M i H  ™ the condition of the juices
■ H H  y.oil. sa^ was 1  some of them ?
■  °1 the jmces was soured and useless.1484. k rom what cause?
u x f  E H H B 8  of the cans. 

and uSele^?at pr°Portion of ^  1  you know, was soured 
1 could not state.

waŝ ĥ t contained March d4th* ?865 f '0'068 'D ^  3°
U8fi m?ns just referred to.

it worth then*?610’ °De ^  ^aPon beg; in® 5—what was

1487 H B f l  lbe vapie such an article.1487. Was it worth $3 ?
l4s88°uld no  ̂suppose it was.

worth thenT ^  dâ n£’ ln ® $3—-what was that

H I  H  consider it worth anything. 40

lot of boards'nnT’ °ne H i  boards> 121 two iron bolts> $2;
filter, $5 • fUppp I  ¡ H R R 1 ?ne stove, $21 one stand and 
■ ¡ M ^  one awning
bather tin  • w  I „ ^ c n  candle stands, $3 ; one iron glass 
r̂ cks,$2 95 0 lron r°ds and hooks, $5; three showM M M l f f l  jars, $11.25 ; thirty-three tin cups, 
W W H H M  ¡ H f l i  Pot and can, $1.40; lot of 
pumps $15- +JL m m  hf tchets and hammer, $3; two iron 
eight sieved six M- M. knives, $3;
8 ^es, $4; corn wheel, $5 ; steelyards and funnel, 75 50
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cents; four iron jelly rims, $4; farmer’s boiler, $4; one tin 
pump, $1.50 ; eight oyster stands, $8 ; ten knockers, $5, fif­
ty pounds hoop iron, $5.50 ; twenty-three dozen jars, $23 ; 
125 pounds hoop iron, $13.75; nine pounds of S. savory, 
$4.05 ; six pounds of S. Margerum, $2.70 ; thirty-one pounds 
pulv. thyme, $13.95 ; thirty-three pounds of sum. savory, 
$14.85; eight pounds sweet basle, $3.60 ; forty pounds 
white mustard séed, $10; gro. nutmegs, $97.50 ; six gro. 
flat two-inch corks, $4 ; twenty-two gro. double thick corks, 
$33 ; one ball candlewick, 10 cents, in D 5—of what value 
or use were those items then to Stout, Dyer & Wicks, or to 
the corporation ?

AU that 1 can testify in regard to them is that they were 
not needed in their business ; some of them were of some 
value, might have been sold for something ; some of them 
were worthless.

1490. Do you know which of them were then worthless !
If so state them. , I  . , I - I

I consider of no value, three show racks, $2.25 ; eight hre 
pots eight seives, corn wheel, steelyards, one tin pump, eight 
oyster stands, ten knockers, that’s all 1 can say were of no value.

1491. The item in D T, one horse and harness, $130; 105
dozen oysters, $171.67; cranberry sauce, $12.67; salad 
cream, $58 ; sixty-five dozen asparagus, $139.19 ; two dozen 
string beans, $5.20; 162 dozen pepper sauce, $353.60lour 
and one-half dozen honey, $11.83—were they included m the 
inventory D 5, or were those articles ever had by Stout, uyer 
& Wicks, or by the corporation ? . n A

They were none of them had by Stout, Dyer & Wicks, oi 
the corporation, except the bottles in which was contained 
the 162 dozen pepper sauce, and the boxes m which they 
were packed. They were not included in D 5. * ..

1492. The bottles you speak of—are they included in
5 ? Mention the item therein. . ■ ,

They are, I think it is. There were two sizes of the o 
ties. I think they are included in the items 
5, the 6th and 7th line from the top, in the items, brandy
and brandy peach. , - . , M l

1493. What became of those articles that neiihe  ̂ »
40 Dyer & Wicks, or the corporation had ? .

Mr. Pithian sold them previous to the sale. I ca 
whom. The contents of the pepper sauce bottles was turo 
awav as worthless.

1494. After December 21, 1864, up to the pur „ tai; 
Stout and his associates, did Mr. Fithian wholesale-<wHgl 
any of the property on inventory D 1 ; if so, towhatexteu
and to whom ? , , , .  To

He did sell considerable property, he and his agent- i
what extent and to whom, I do not know ; it can 

50 by his books of account

30
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20

1495. Did Mr. Fithian, at any time since the purchase by 
Stout and his associates, say the property in the mortgage 
in this suit, would not bring half, or less than the $10,000 ?
If so, state what he said.

(Question objected to.)
I have no recollection of his making such statement.
1496. Was the government tax added to the cost of any 

of the property in D 1 by Mr. Fithian ?
He always estimated the government tax in the cost of all 

such articles upon which the government tax was to be paid.
1497. Question repeated.
It was.
1498. Did Stout, Dyer & Wicks or the corporation get all 

the property and tools mentioned in D 5 ? State what you 
know about it.

They did to the best of my knowledge and belief, except 
some gallons of Cumberland sauce, which has been referred 
to, and has been corrected.

1499. What did Mr. Fithian say to you respecting the 
manufacturing of Cumberland sauce, as to keeping it or not 
in the business ?

He once said to me he believed the firm would be better 
off if they would throw the Cumberland sauce in the creek.

1500. Letter marked exhibit D 21, and offered in evidence, 
being shown to the witness, is asked: in whose hand-writing 
is that letter ?

In the hand-writing of Charles S. Fithian.
1501. Letters marked Exhibits D 22,23 and 24, and offered, 

in evidence, witness is asked: in whose hand-writing are those 
letters.

Charles S. Fithian’s.
1502. Letter marked Exhibit D 25, is offered in evidence, 

and being shown the witness, he is asked : In whose hand­
writing is that letter ?

Charles S. Fithian’s.
1503. Did Stout, Dyer & Wicks at any time after March

14th, 1865, pay to the government officer any government 
taxes on any of the property that had been manufactured by 
Mr. Fithian? ^

They did pay upon Cumberland sauce and catsup, as those 40 
articles were sold.

1504. Do you know whether monthly, or at any stated 
period, or how often ?

Paid monthly; they rendered an account of the amount 
sold each month.

1505. Do you know if Mr. Fithian demanded of Stout, 
Oyer & Wicks any tax of either State, County or Township,
1° he paid to him by them, on the bond and mortgage in 
question, in addition to the interest, or on any of the bonds 
that have been made Exhibits in this suit? 50

30
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forI$10O000hat il deimDded H uP°n the bond
(Question objected to).

mortgage

4 - ---  ----- î Oĵ uutivc parties.

on, and were connected with the machinery and 
therein.

?*ncrJi v S ttien situated upon the real estate,
508. You have spoken of a correction made as to Cum- 

berland sauce, by Mr. Fithian. Please state the amount and 
extent of that correction, and whpn madp

/Exhibit D 2 is shown to witness.)
The correction refers to the amount of $266.00. It covered 

about five barrels of sauce, which was supposed to have been 
ull barrels when the account of stock was taken, but was 

afterwards discovered to be empty. The correction was 
made a t the time. Dec. 14, 1865. I get the time from the 
date on Exhibit D 2.

1509. Who first called Mr. Fithian’s attention to the error 
and when ?

30 Mr. Wicks, in the summer of 1865.

And being cross-examined, he says:

Mr. Wicks; Mr, Fithian knew nothing about it.
1511. State the mode in which the government officer re­

quired C. S. Fithian & Co. to pay the government tax on 
manufactured articles. How often were the payments made ?

(Objected to.)
40 There were some changes in the manner of estimating 

those taxes, and 1 do not know that I can tell exactly from 
memory the. exact manner. I think the sauces were paid by 
the gallon, estimating them at what they cost, and the jellies 
by the pound. From the costs of the canned goods were 
deducted the boxes, labels.

1512. Cross question 1511 repeated.

barrels of Cumberland sauce, in which the mistake was 
made ?
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It was made upon the sales of those articles, from the re­

turns of the sales required within the first ten days of each 
month, and made monthly.

1513. Did Mr. Fithian make his monthly payments upon 
j his own sales, as long as he continued the business ?

(Objected to as irrelevant.) 
fie did.
1514. Did the new firm of Stout, Dyer & Wicks, agree to 

pay the government taxes on the property liable to tax, which 
they purchased of Mr. Fithian ?

They did.
1514f. State, as near as you can, the amount of sales of 

Cumberland sauce made by Fithian during the year previous 
| to the sale to Stout and his associates, and the profits on such 

sales.
(Objected to as irrelevant.)
He sold in the previous year $10,000.00 worth of Cumber­

land sauce, at one time, to Mr. Dudley, of New York. Fur-
er than that I could not say. I could not sav in regard to 

the profits. “ °
10J515, ®tate where inventory D 5 was kept from March 14, 
lob5, to December, 1866.
factor^ ^  in the SafC in the office at the Bridgeton
i l l  +Was not inventory D 5 made up by you, Wicks and

lan, to ascertain the property then on hand in and around the iac'ory ?
It was made up for that purpose.

hand I H  any Property included therein, not then on 
lanri ’ °r 1D IE  hands of agents, except the error in Cumber- 
and sau(,e, above referred to ?

^ot to my knowledge.
14 lift*? !  H then Understand (from March 8, to March 
n,,’ i ’J hat if the sale was completed and the property 

Stub + J ou were to have an interest in the new concern? 
l^.jroted to as irrelevant.)

ifter March 8> 1865*
8,1865 ? ken d*d ^ou roturn from Philadelphia, after March 

On the evening of March 9 th

that you should c°U th*at 7v!Sit’ did Mr* Stout agree wifch y°u He didSa°Ûd Come ln new concern ?
UOl T\* 1

to take the* a5 ree> as one of the prospective partners,
for the samI « Perir ac1cordmg to inventory D 5, and to pay /al- Same accordingly ? F J
• I didCte<f t0 as.irrelevant.)
knew nothi>L C°of1t(ler- that 1  was Purchasing the property I
about the nrlL neir Previous arrangements or bargaining price or payments.22

10

2(J

4<]

6C
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1522. What did the $5000.00 which you agreed to pay 

Fithian, represent ?
It represented part payment of the property purchased by 

Stout & Dyer of Mr. Fithian.
1523. Did Stout & Dyer agree to take the property 

according to inventory D 5, and make their payment and 
execute bonds and mortgages accordingly?

1 believe they did.
1524. What were they to pay for the real estate ?

10 (Objected to.)
My understanding was they were to pay $12,000.00.
1525. Did Mr. Fithian specify what should be considered 

real estate in that sale ?
(Objected to.)
I do nof know what he specified to them. My understand' 

ing of it was, the items set down in the inventory of stock, 
D 5, first item, page 1.

1526. Look at inventories D 1 and D 5, and state whether 
they now remain as they were March 8th and March 14th,

20 1865, and if not, what alterations, additions or erasures, 
have been made ?

Inventory D 1 has not been altered to my knowledge or 
belief, nor inventory D 5, in regard to items or extensions. 
There have been some marks in lead pencil, in D 5, made for 
my own convenience in classifying accounts. There are also 
some figures in lead pencil, in D 5, made before the original 
entries by me, by direction of Mr. Stout, showing the differ­
ences in prices between articles in D 1 and D 5.

1527. Specify some of the additions referred to in the
30 latter part of your last answer.

Upon page 1, D 5, ($6,000) in lead pencil, intended to be 
opposite first item ($12.00); on same, page opposite second 
item, page 1, ($25) opposite fifth item on page 1; all of the 
rest of the additions in pencil marks, I believe have been 
made by me, except some writing and figures upon page 20. 
There have been no alterations by ink, to my knowledge.

1528. State in whose hand-writing are the entries on page 
20, and when made.

The hand-writing 'of Mr. Dyer, made sometime after March
40 14, 1865.

1529. Where made, and why ?
Made at Bridgeton, at the factory office, for his own con­

venience, I suppose, to show the arrangement of the obliga- 
tions given to Mr. Fithian. Mr. Dyer took a copy of it, at 
the time, and put it in his pocket.

1530. State, as near as you can, how long after March 14, 
1865, he made the entry.

It was before he returned to New York ; T think the next 
day.

50 . 1531. Why did you date inventory D 5 March 10* f f i i j



Because that was the time 1 commenced to copy it in the 
¡ ■ I  Mr Fithian and Mr. Wicks had taken a partial 11 
\fiitory while I was m Philadelphia, and gave it to me for 
copying the next 'day.

1532. When, as you state, Stout & Dyer expressed sur­
prise at the amount of the inventory D 5, were they examin­
ing that inventory ? 17

I think it was, while they were examining it, and they com­
menced the examination. J
I ¡ ¡p i .Dld either of them find fault with the prices of anv 
the articles and if so, what articles:, and what did they sav 
about them . _ -. J

They did object frequently; they would ask what different 
< i tides were for—what use they were for. 1 only remem- 
i er particularly now the items of empty barrels and old 
■ i \ s‘ . ieT objected to the price of the barrels, sayin^ 

could purchase them at considerable less in New Yorl? 
and thaUhe labels were valueless to them. They thought he 
ought not to charge for them.
M Did theJ' afterwards agree to take the prop-

regard to the labels, they had cost
fnr tit/ “  °l mon^y 5 that he charged them nothing
ThpTt ^ ° l wi11 of the business, that they must take then?1 ne) took the property.

■ f t i  Mr: Fithian, on the 14th of March, 1865, make
l i l ^ m  to Htout or Dl'er> !ls to tlie quantity | H H 1  price of the goods sold ? And if so, state
Dyer of then08611̂ 10118’ WM' w^e^ er T011 informed Stout or

(Objected to.)
153« Z ¡ B B S ! anT in mJ presence, 

tomato ’tant £S  tomato catsup tanks, water tanks, kettles, 
spoken of KkS’ m m  c u Ph o a r d  and the other articles 
the M l  PHI af flxtures> now situated with reference to

/OKI a8 IB wero on March 14,1865.(Objected to as- irrelevant.)
1537 B  ■  are not-

articles ^̂âe whut alterations have been made, and in which

iterations made in the buildings. The 
and the onrm« ’ Sixof the cooking tanks, two tomato tanks 
sitions ^  P and iron kettles have been placed in new po-

ing the connecti°us of the new tanks with the build-
how thev diflJ10̂  aS °n ^ ar(dl 1865 ? And if not. state

I her d u n connection-
Hn ^  are c.°?nected in the same manner, only be-

20

3 0

40

ing
the

Placed WSm Humiectea ln the same manner, only be-
same germrarmaZer011̂ 116 P ^ 8 extended to them~
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1539. Do the kettles now stand as they stood on March 

14. 1865 ? And if not state how they differ.
No. sir; on March 14, 1865, the foundation was surround, 

ed by brick pavement, and the frame work, in which they 
stood, was fastened to the timber embedded in the ground 
beneath them. They now stand in a different room, and 
tlm frame work is nailed fast to the joist of the floor upon 
which they stand.

1540. How soon after March 14, 1865, did you ascertain 
10 that any part of the jelly juices were not good ?

I think we commenced to manufacture jelly within three 
months afterwards, and in taking out the cans of juice for 
use, we discovered that a number of them were soured and 
useless. •

1541. What amount or proportion ?
I should suppose one-fourth of them.
1542. Do you mean one-fourth up to the present time, or 

within three months after the sale, when you commenced 
using them ?

20 I don’t mean within the three months, and I don’t know how 
many were spoiled at that time. I mean we have found them 
spoiled as we used them-—about that proportion.

1543. Should jelly juices, contained in tin cans, be kept 
longer than one year after they are manufactured ?

1 believe they can be kept as long as the cans are air-tight.
1544. Were not these cans air-tight at the time of the 

sale?
I believe good many of them were not.
1545. Did you inform either Stout or Dyer of the defects in 

30 them ?
I did not; 1 did not think of it. Do not know that I knew 

of it at the time.
1546. How soon after the sale did you discover it?
As we commenced making the jellies.
1547. State, as near as you can, at what price peach juice 

and apple juice could have been purchased in the market, on 
the 14th of March, 1865 ?

(Objected to as irrelevant.)
I have no knowledge whatever of the market value, never 

40 having purchased any. nor anyr being offered for sale.
1548. State, as near as you can, what would have been 

the cost of making these juices at the time of the sale— • 
March 14, 1865.

(Objected to as irrelevant.)
1 don’t think they could have been made at that time- 

materials could not have been procured, except apples; the 
price of the apple juice would depend upon the price paid 
for the apples.

1549. State all your present business connections with 
50 John W. Stout.
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I have no business connection with him, except that I am 

employed at his factory, as book-keeper and manager, tor
which I receive a salary from him. „ , n _ &

1550. Is all your business, as a partner of ©tout, Dyer «
Wicks,closed up? I I

The business of the firm is not closed up—my business is.
1551. When was the partnership dissolved ?
The partnership was dissolved April 1, 1867.
1552 Do you mean to state that you have drawn from the 

late firm of Stout, Dyer & Wicks all that you are to receive
from them? i r .

I do not; I mean to stxte that on April 1, 1867, I was not
a member of the firm of Stout, Dyer and Wicks. .. * .

1553. What do vou mean by stating that your business 
with the firm is closed, if you yet receive something from the
flQQPt.Q thp firm

I mean that I withdrew from the firm previous to April* 
1867, and that the firm owe me an amount of money.

1554. What amount, who is to pay it, and when ? ^
Ts it necessary that I should state that ? It seems to e a 

private business of my own. I hold a note for $5,000, paya­
ble by Stout, Dyer & Wicks, March 1, 1868. That s all.

1555. The date of the note, and by whom given ?
It was dated in March, 1867, given by Stout, Dyer 

Wicks to me
1556. Did the books of the firm of Stout, Dyer & Wicks 

at the date of the note, March, 1867, show that there were 
$5,000 due to you at that time ? If not, state why that sum 
wus fixed

The books were not closed up then, and I could not tell 
what my interest was. I agreed to take $5,000 for my in­
terest, and thev agreed to give it to me in that shape.

1557. Were"you not a member of the firm of Stout, Dyer 
and Wicks at the time that note was given ? If not, how 
long before that had you withdrawn ?

(Objected to as irrelevant.)
1 signed an article at the same time I received the note, 

withdrawing from the firm, giving up aU my interest and 
profit of the past business, or any future business in which they 
might enter. ,

1558. Who else signed that article besides yourself, and
■ with whom was it made ? _ ,

No one else signed it except the witness. It was ma e 
with Stout, Dyer & Wicks.

1559. To whom was the article given ?
To Stout, Dyer & Wicks.
1560. Who assumed the payment of that note or any other 

liabilities of the firm of Stout, Dyer & Wicks?
(Objected to as irrelevant.)
John W. Stout, H. B. Dyer and L. J. Wicks.

10
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7561. m o  i» v holds the agreement referred to* hr von ? 
}8B| B  I S  patties above referred to ' 1 ' 

^ e c u tL ? °  W'"Ch 01 the Parties ™s i4 delivered .after its

J fe idYoAe“ ember’ Sir' U WaS eTOCT,ted in 3  W  i»
the1 refi BE I B B J B 9 B B  R  1

:J0 l i n  P 3  which is shown witness.) ’ (U ejected to as irrelevant.)
The reason was he made an offer for the property and wo were willing to sell it. i-uutpcny, ana we j
1564. What price did he pav yon for it ?
(Objected to.)'
He was to p ay  $10,000 for it.

t ra ls fo r -^ iif"  7°U uaI e assi2ned an3r other reason for that j transier, and if so, what other reason ?
(Objected to.)

2 0  Wm any reasons a  mJ mind now. I haven’t
r»-i smce ^ie transaction occurred, particularly.

i l l  t0 Mr- M l ia conversation at any 
■ i B H  transfer was made that yon might not be a
worJs^o^tha^effedt1?̂  ^°U Were ^PP0^  to this suit, or

(Objected to.)
^1 1 have stated to him frequently that I 

tronbl̂ aboû it̂ 8 SUlt’ hoped that fchere would n0t be a”7

And being examined in chief a second time, he says:

■  J G h m | ̂ r* ^cffoy> what do you mean by additions in your 
i ,er 0 question 152'?? When were they made, and for 

what purpose, and do they alter the original footing of the

By additions I mean the figures placed in brackets in lead 
pencil marks. They were made in December, 1866, for the 
purpose of showing to Mr. Stout that these figures in lead 

P  ^Lwere the same as those upon D 1, as he 
*£1S e 0 ^   ̂ to New York with him and examine

^  J 1" 7 d° HOt a^Gr tbe or^ na  ̂ footing of the inven-
1568 For what purpose did he wish to take D 5 to New 

York with him then ?
Hli l l i l i  gamine it—to show it to Mr. Dyer, 

r 1 • ^hy  were the positions and connections of the
1865?aDd iett es change<i as you stated, after March 14,

^Because -some new buildings or additions were made to
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the main kidding, and the kettles and tanks were placed  ̂in 
situations,which we thought were more convenient than they 
were before,

1570. Were the kettles-, tanks- piping,- belting, boiler, en­
gine and machinory in the same position and connection on 
the 7th, 8th and 14th of March, 1865, as they were on Dec. 
21,1864?

They were.
157 L Did you1 in making up the inventory D 5, as you 

have stated, then examine the property and overhaul it for 10 
that purpose ?

I did not make a general examination. I may have 
counted some items, but most of the items were copied 
from D 1.

1572. How long had the jelly juices, spoken of in your 
cross-examination, been made before March 7th, 1865 ?

Some of them were on hand when I went to the factory.
I could not state with any certainty what amount.

1573. Did you see Mr. Dyer make the entry in D 5, page
20, you have spoken of ? 20*

I did not see him make the entry, but he called my atten­
tion to it afterwards—I think upon March 14th or 15th,
1865.

1574. What do you mean by Stout & Dyer examining D 
5, March 14th, 1865—did they then go over all the items 
therein?

That’s my impression ; that they read over all the items 
that were set down in D 5 at that time.

1575. What could peach and blackberry juice be manu­
factured for in the Summer of 1864 ? 30 ^

Peach juice could be manufactured for 5 cents per gallon, 
and blackberry juice would cost 50 cents per gallon at least.
That was the cost of some manufactured by Stout, Dyer &
Wicks the following summer.

1576. Why did Stout, Dyer & Wicks agree to pay the 
government taxes that you speak of, if you know?

I do not know personally. ,
1577. Did Mr. Fithian pay the government tax̂  on the

manufactured articles or property which he sold to Stout and 
his associates ? ■

He did not.
1578. Have you any interest in the event of this 

suit?
None at all. R* M. S e e l e y .

Sworn and subscribed before me, July 12, 1867, at Jersey *
City.

A . S. J ackson,
Master in Chancery, N. J*



176

r,f TS5TUŜ ̂ Ei? Clements> a witness produced on the nart of defendant, being duly sworn, deposes and says: . P

Hoyou know

10

20

30

1579 What is your age and occupation ? 
the parties to this suit, and for how long ?

1 am 23 years of age. 1 am in the canning (roods bnsi-
ne<l580 Wp7  the parties t0 this sult since August, 1865̂  
a at an^ time 1 M  H  made
bice? T f 1  ^peering the charge for walnut
I  M g I If so w.hafc Yas the mature of it, when and where ? 
W h m m m  ;n June IS, H W  M i  street, New 
3rnrk' M W  ^marked to Mr.. Fithian that the price was 
wrong on the walnut juice, and he should like to have him 

aJje 3Lri».hfc’ as ke was to have the goods at cost.
m W W l  reEhed that he had W  collection of selling at cost but may have said it. Mr. Stout asked Mr. Fithian
H ^ W i  Mr- / lthian rePIied ^  would do no good. 
M H E M M  B  Q  the waInut K H  could be iLra- 

f al °n' 80 Mr’ Wicks said- Mr. Fithian 
^ ■ S  B E  VVlcks ™  mistaken, that it was walnut 
11881 f J H p l  my impression, from the remarks made 
afterwards, that Mr. Fithian allowed that if it was walnut

the ¿b sU nceT it. ? 15 That ” s abo”‘
I  15.8k Dld Mr- Fithian make the correction which Mr. Stout then requested of him ?

He did not.
1582. Did Mr. Stout, in your presence, name to Fithian 

the sura per gallon whieh Mr. Fithian had set down the 
walnut juice at ?

1 can’t say.
1583. What walnut juice was the subject of that conver­

sation between Stout and Fithian |
The walnut juice at the Bridgeton factory, which Mr. 

,,tont was to have at cost at the time of sale.

And being cross-examined, he says :

1  1584 Were you a clerk in the employ of Mr. Stout at the
llae . *7e a ’ove conversation ? If so, how long were you with him ? 8 . J

4--  ̂ Tas N tke employ of Stout, Dyer & Wicks, and con- 
40 tinued so to the time of the dissolution, April H 1867.

1585. In whose employ are you now ?
John W. Stout.

«1586. You say in your examination in chief, “ My impres­
sion fiom the remarks made afterwards:7’ made by whom, to 
whom, and when ? ,

die general conversation between Mr. Stout and 
i hian. This was June 15, 1866. I knew nothing of. the
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cost of those goods before that time I and from what was said 
then, that informed the, above im p r e s s io i^

Taken, sworn and subscribed before me, July 12, 1867, at 
Jersey City. A., S. J ACKSOib

Master in Chancery, JV. .L

Daniel W. King, a witness produced on the part of de­
fendant, being duly sworn, deposes and says : _  ,

1587. What is your age and occupation, and how long
have you known either of the parties l _ f

I am 38 vears of age ; my occupation is a manufacturer ^  
pickles. I think I have known Mr. Stout since 1863. l  am 
not acquainted with Mr. Fithian. _ „ M

1588. Since when have you been in the employ of Mr.

bThave been in the employ of the firm with which he has
been connected since 1863. . KB ,

1589..From you acquaintance with Mr. Stout, do you
know whether he was personally acquainted with the moae
of the manufacture of canned fruits, or H g j H S  B  
during the time vou have been acquainted Wit V11’ P.. 
any attention to the mode of manufacturing canned fruits, 
jellies, juices, sauces, meats or vegetables l State w a y  
know about it.

(Objected to.) I H H  I r»TTiQr,
Up to the time of the formation of the firm of Stout, Dyer 

& Wicks, Mr. Stout took no part or control m the manufac­
ture of canned goods, to my knowledge B since then 1 don t 
know anything about it, because the goods were manufactured
at Bridgeton. . , , , .

1590. What firm was he connected with m that busmess, 
up to the formation of the firm of Stout, Dyer & Wicks, and
bow long ? c oj. .

Well, to my knowledge, just before the firm of Stout, 
Dyer & Wicks, it was Stout, Dyer & Co. Before the firm of 
Stout, Dyer & Co., the business was carried on by Jonn ™ • 
Stout alone. Before Stout, was the firm of Broadmeadow 
and Stout. I can’t call to recollection with regard to the 
time. There were so many changes, that the times have
slipped my mind. 11 „, , . .r, -

1591. Who attended to the business for Mr. Stout m those 
respective connections, and in what other business was 
Stout personally engaged, and when and where .

At the time the business was in the name of Broadmeadow 
# Stout, and also in the name of John W. Stout, William 

28
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Stout attended to it, and had charge of it for John W. Stout! 
and at that time Mr. J.W. Stout was in business at Red Bank, 
in the clothing business; at the time of the firm of Stout, 
Dyer & Co., I was not much at the store, and did not know 
who had charge of it.

1592. Where was this canning fruit business carried on, at 
the times you have spoken of?

Previous to the formation of Stout, Dyer & Wicks, it was 
carried on at 91 Barclay street, N. Y.

10 1593. Who personally attended to the manufacturing of
those articles during the times you have spoken of?

William W. Stout had the general supervision of it.
D aniel W. K ing.

Sworn and subscribed before me, July 12, 1867, at Jersey 
City. A. S. J ackson,

Master in Chancery, JV. J.



C O P Y  O F  E X A M I N A T I O N .

t fu in b c J a t t t l  $*>»**•

XIsT E Q ,tT X T lT .

CHARLES S. FITH1AN, Complainant, }

and i  0n Bills'

JOHN W. STOCJT, Defendant.

Examination of witnesses in the above cause, taken before 
me, Charles E, Elmer, a Master and E^mrner in ssixd Coiart, 
at my office in Bridgeton, on Tuesday, _ v.P«pnop of 
August, A. D. 1867, at 11 o'clock, A. i in p _ B 9 B  
John T Nixon, of Counsel with complainant, and Kobert 
Allen, Jr., of Counsel with defendant. ^

William L. Morris, a witness produced on part of de­
fendant, being duly sworn, And Exhibit D ^  W* P y 
fendant being shown witness, says: v rip(d
ary, 1867,1 served a copy on Charles H Fithian; I handed
him the notice at the office of the woolen mill, and said to
him: Mr. Fithian, here is a notice I received from Mr. ’ 
Mr. Fithian took the notice and read it, and o
know that I can make this out; I think Mr. S ou ,
papers belonging to him ; I will see -to this, ow ’ ,
after ; I suppose you have nothing more to do >

^Being shown Exhibit D 26, on part of dê . ant, ®aS e  
I served a copy of this notice on Charles S. Fithian on the
third day of August instant. He kept the copy.

10

20
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The Solicitor for complainant says : that in answer to thJ 

notice Exhibit D 26, the books and papers named in that! 
notice, are now here produced and subject to inspection <>] 
defendant and his counsel.

W. L. Morris. I

and subscribed before me this 6th day of August]
1867.

C. E. E lmer,
Master in Chancery of New * Jersey. I

10 H  L. Wicks, a witness produced on part of defen­
dant, being duly sworn, (it is' objected on part of complain, 
ant, that this witness cannot be re-called and re-examined on 
part of defendant,) (the defendant objects to the above ob­
jection,) says : the twelve cooking tanks are built of two-inch 
plank, planed and matched, and secured by frame work and 
bolts; they are connected with the factory by steam and 
water pipes |  the water pipes are screwed through the sides 
of the building and into the tank; the steam pipes enter the 
tanks from the top, extending to the bottom and across the ! 

20 bottom into the two divisions, and they are connected with 
the main steam pipe by screws and gum packings; they 
were originally put up in that way ; four of them have been 
moved since they were originally put up; the building they 
were first put in was too small, and we had to put up an ad­
dition to put in more tubs and tanks, for which reason 
we had to take the steam pipes down to extend it into the 
new tubs; and while the pipes were down the four tanks in 
question were raised up for the purpose of putting heavier 
timbers under them, and then connected as before with the 

30, steam pipes; the whole building and floor was raised at the 
same time about eighteen inches, and a new foundation pat 
under i t ; those four tanks were moved in the spring of 
1863 ; none of the twelve tanks have been moved or changed 
at any other time.

Question—Were all of those twelve tanks permanently se­
cured to the building and property; if so, how ?

^Question objected to on part of complainant.)
They were made fast to their place or places by being put 

on to the timbers of the floor before the floor was laid; then 
40 the floor was, laid around the tanks, and a platform about 

eight inches high built around them to stand on, and further 
secured to their places by water pipes going through the 
side of; the building and into the tanks, and the steam pipes 
entering them from above; these tanks were used for cook­
ing canned goods by steam; these twelve tanks were abso­
lutely necessary for the manufacture of canned goods.
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The E. R. tanks in Exhibit D 5w as built on M E W  
where it now stands; 1 helped to build it m S S K R fa  was 
hilt by first hitting up legs of joist on the floor, the Bn* 
being trailed to the floor, gupp^»rting_eross-piecesi, H m  
the bottom of the tank was
«re put up and secured by ties “ id bolts; S H B B B  
table was put into the tank; said table being; on wheels 
which gives it the name of a railroad tank , this m |  
loaf covers about one-half of the tank, the other ha f  tang 
covered bv boards; stationary; there is a supph water 1 
pipe comes into the tank, through the floor, 
into the tank water-tight, and a waste pipe going from the 
tank, through the floor, in the same manner; ™ J a n fe 1 
built around a post that holds up the roof, an k t, -
of the table-leaf nailed to the side of the budding » .
tank was built in the spring of W  if I  remember r ght 
it has not been changed or moved sinee it was built, it was 
absolutely necessary for the business. . p

The two double, iron kettles and six copper kettles in Lx- 
Mbit D 51 the two double iron kettles stood m a frame by 2 
themselves, and the frame contained four two °t
the legs, or supports, were the timbers of the side of the 
house and couldnot be moved; they were further connected 
with the property by steam pipes; the six c°PPer nf 

I stood in the middle of a room independent of e 
the house; the legs of this frame were nailed to two timber^ 
which were bedded in the ground and covere wi 
tile; these kettles were further secured to the property bj 
steam-pipes and waste-pipes ; the water pipes , ft
in the ground under brick tile; all of these ke e _ 
put up before I came to Bridgeton in 1862, at leas , 
them up when I went there; these kettles were all moved 
iu the spring of 1865 by John W. Stout, under my supervi- 

| sion, for the purpose of getting more room; none o ese 
kettles were moved, or changed in position, ̂  previous 
March 14, 1865: they were used for making jellies, soups,.

1 tnd making juices for jellies, and were indispensable for the
actory business. , . ,

The kettles were set into the frames, and boards ntted . 
around the kettles at the top, and the boards then covered 40 
with tin, and the edges of the kettles soldeie 0 e 1 j  
and the tin nailed to the boards ; the steam-pipes connecte 
with the main steam-pipe from the ,boiler; the steam-pipe 
passed through the boards around the kettles, and entered 
the kettles about half way from its top to bottom; the water- 
pipes from the kettles left the kettles at the bottom and en­
tered the pipe which was buried under the ground; the 
cooking process was by steam iu these kettles; four 0 c 
copper kettles were twenty-five gallon kettles, and two twelve 
gallons each ; the two iron kettles are twenty gallons each. 50
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Five tomato catsup tanks, in Exhibit 13 5, are sixteen feet 

long each, about four feet wide and about four feet, six inches 
deep; three of them are built of planed and matched 
boards, secured in frame-work, which rests upon the floor; 
they were built in the building in which they now stand', 
said building being built expressly to cover them; they can­
not be taken out of the building without taking the tanks 
to pieces or taking down a portion of the building; thev are 
open on the top, and covered over with batten doors, made 

10 of half-inch stuff; they were built in spring of 1864 by Mr. 
Leake, carpenter, for G. S. Fithian; none of these tanks 
have been changed or moved since they were built, and are 
necessary for,the factory business; two water tanks in Ex­
hibit I) 5, are used for pumping water into from two wells; 
one of those tanks was on the property when I first came to 
Bridgeton, the other tank Mr. Fithian had made in 1863; 
I think they are about five feet across the bottom, slightly 
tapering to the top, and about seven feet deep; there are 
water-pipes from these tanks leading to various parts of the 

20 factory, and are entered by a steam pipe, so that in case they 
are frozen up, the water could be thawed by steam; both 
tanks were moved in the spring of 1865, after Mr. Stout 
bought the property; the tank which was in the factory when 
I came to Bridgeton, was moved once before Mr. Stout! 
bought the property; there is a water-pipe goes from each 
well to each tank; they are not put through the tank, but 
laid on the tank so the water can run in ; these tanks are in­
dispensable for the factory business, and were always kept 
full, except when it was necessary to repair them.

SO Gras-pipe, steam-pump, belting and shafting, Exhibit D 5:, 
The gas-pipe are led through the building, and have attached 
twenty-eight burners, and fixed to the building in the usual 
way of putting gas-pipes-into buildings; all the burners, ex­
cept four, were put in by Mr. Fithian, and four by Mr. Stout; 
the steam-pump is connected with the two main boilers of 
the factory; this pump was set previous to 8th of March, 
1865 ; the belting and shafting referred to, were put up by 
Mr. Fithian previous to March. 1865, and used for pumping 
water into the two tanks ; the belting, and steam-pump, and 

40 shafting were necessary for the factory business; the steam- 
pump, shafting and belting have not been moved since they 
were put up by Mr. Fithian ; the business of the factory 
could not be carried on without the use of those kettles, 
tanks, pumps, gas and water piping, belting and shafting. \ 

Question—State, if you please, what the twelve cooking 
tanks cost Mr. Fithian.

I cannot say what they cost Mr. Fithian; those tanks 
were built under my direction, as to the size and manner  ̂
construction ; I built four tanks just like them, in 1858, m 

50 New York city, which cost $7.50 each, and I do not thinx
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those tanks built by Mr, Fithian actually cost any more, for the 
lumber, in the tanks built by Mr, Fithian, did not exceed 
$30 per thousand, which he furnished himself, and were built 
by men whom he paid by the day, at the rate of $6.50 per 
week; the tanks 1 built in New York were made of lumber 
which 1 paid $40 per thousand for, and my time was se­
cured at $2 per day while building them. j 

Six of those tanks had been used 3 years prior to March 8,
1865; ten of them had been used two years, and four of 
them one year previous to that time. The one R. R. tank, 10
1 can't say what it cost Mr. Fithian, but I think it cost him
the price marked in inventory D 1. 1 don’t know what the
2 double iron kettles, 6 copper kettles and 2 water tanks, 
cost Mr. Fithian; I don’t know what the 5 tomato catsup 
tanks cost Mr. Fithian, but 1 have made three separate esti­
mates of those 5 tanks in question, each estimate so far 
apart that I have forgotten the figures of the former esti­
mate ; and at no estimate have 1 made the tanks cost, at a 
fair profit to the builder, over $40 apiece, or less than $36; 
and 1 will any time buy the lumber and make one or more 20 
lac simile tanks for the sum of $40 each. These tanks had 
been used by Mr Fithian one year previous to March, 1865.
The cost of the R. R. tank consists of the machine work 
inside of the tank ; the movable leaf runs on eight wheels 
and shafts ; these wheels run on eight separate iron trucks ;
the whole of this movable leaf is made of iron, with the ex­
ception of six wooden strips, three inches wide and 16 inches 
long. The work benches in tin shop, exhibit D 5, page 2, 
are supported by hemlock joists, nailed to the building at 
one end and standing on legs at the other end on cross pieces ; 30 
these legs are nailed to the floor; the leaf, which is some 
three feet wide, is constructed of three pieces; the first is of 
ash and oak plank, spiked into the hemlock joists, and filled 
in back of that with rough pine boards, which are nailed to * 
the joists, all of it unplaned. I presume there is about fifty 
feet of this bench in length. The bench is fastened to the 
sides and end of the building, to the studs and to the floor; 
the bench runs the length of the end and part of the side 
continuous; this bench is all of one structure, with the ex­
ception of a piece about six feet long, which stands by itself 40 
in another part of the building; the bench six feet long is 
connected with the building in the same wav. These benches 
have been used for making tin cans on, and that is what they 
were built for; they were part built before 1 came to Bridge- 
ton, the rest of them after I came down here, and previous 
to March, 1865, by Mr. Fithian; none of them were_ con­
structed on or after December 21,1864. I made an estimate 
of the cost of all these benches, and made it out that they 
cost between twelve and thirteen dollars; 550 peach crates, 
exhibit D 5, page 8 ,1 believe they cost Mr. Fithian 30 cents 50
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apiece; he paid a man Id cents apiece for Making them; 
there is six ounces of hoop iron in them at 10 cents per 
pound ; 5 ounces of nails at 8 cents a pound, 8 | feet pine 
lumber at $80 a thousand—the balance of them are made of 
old glass crates, which cost Mr. Fithian nothing, and for 
which, in my estimate, I allowed 15 cents for labor in knock­
ing them to pieces to nail into those peach crates. There is 
49 feet boards in one of those old glass crates, and there 
is 19 feet of the same stuff used in each of those peach 

10 crates. Mr. Fithian sometimes sold, those glass crates at 10 
cents apiece, and by reckoning one-half of that, which is 5 
cents, would make the peach crates cost <35 cents each.

The work benches were not moved or changed in any way 
after they were constructed. One tinman7« cupboard, ex­
hibit D 5, page 2, 1 believe it cost Mr. Fithian not exceeding 
$2.75; the building makes three sides of the cupboard; there 
is about -9 feet rough boards in it for shelves, has a front door, 
and perhaps 6 feet rough boards around the door; there is a 
lock on it worth about <30 cents, hinges and screws, perhaps 

20 worth 15 cents; it was built in 1863, and has never been 
moved, ean7t change it without changing the building.

There has been no additions made to shafting, belting, 
pipes, pumps, tanks, kettles or benches, by Mr. Fithian, since 
December 21, 1864.

There were on the premises, December 21,1864, the main 
building, as it is called, the engine and boiler house, an old 
shed, 20 by 40, feet, posts standing on the ground, board roof ; 
against this shed was another shed, 10 by 40 feet, supported 
at the ends by posts, the other ends of the rafters being 

30 nailed to the shed against which it stood ; this last shed had 
a gravel roof; then there was what is known as the long 
building, which has a cellar under the entire building; there 
was a sawdust house, two stories high, probably 16 by 20 

* feet ; there was the catsup house, which contained these live 
tanks, one story high, with gravel roof; solder house, 10 by 
16 feet, one story high; there was another shed 20 by 40 
feet, posts standing in the ground, used to store boxes p ; a 
carpenter’s shop, about 16 by 18 feet, two stories high, a 
good frame building. I think that takes in all the building«, 

40 and when I have given the dimensions, I have guessed at it. 
Between December 21, 1864, and March 14, 1865, Mr,. 
Fithian did not put any additional buildings on the premi­
ses, or any additions to those there, or any expenses in the 
building. I don7t know how long Mr. Fithian had used the 
buildings, some of them were on the premises when I came 
to Bridgeton, and the othere were added previous to N'ew 
Year, 1864. ...

I don’t know that Mr. Fithian ever told me what the bui - 
Ings cost altogether, but in settling with me in 1863 an 

50 1864, he put them in at $6,000. Mr. Fithian told me, in spea, -
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ing of the main building, that it was built so as to be turned 
into a double dwelling, and cost him $800. The building, 
known as the long building, he said, cost him $600. The 
boiler and engine house and stock,»containing boiler, engine, 
steam pipe, belting, steam pump and injector, he always esti­
mated as costing him $3,000. 1 have no recollection of hear­
ing him mention the cost of any other of the real estate.

In the estimate of $6,000, above spoken of, 1 understood 
was included the' buildings, land on which they stood, the 10 
boilers, engines, tanks, steam pipes, gas pipes, tables, benches, 
and all the tools used for making and manufacturing cans, 
book-cases, show-cases, label cases, cooking machines, tubs 
and pails, shovels, fire-pokers, &c. I think Mr. Fithian had 
it in his account of stock, in writing, though I never looked 
at it. I think he had it-in book known as D 1; I don’t re­
member that he had it in any other of the books, excepting 
this inventory, D 1. When Mr. Fithian and I settled in 
1863 and 1864, he kept the books and had an inventory of 
the property, and told me what was coming to me out of each 20 
year’s work. The books he kept were other books than 
book D T ; they were books of his business, kept by his clerk.
When 1 settled with Mr. Fithian, in 1863 and 1864, I can’t 
say by what books I settled; the accounts were read to me 
by him and his clerk, containing the profit and losses of the 
business; he and his clerk then read from his ledger. Mr. 
Fithian was his own clerk in 1863, and Robert M. Seeley 
his clerk in 1864. Mr. ¡Seeley was present when Mr. Fithian 
read me the accounts in 1864. I did not examine any of the 
books myself; I do not know whether the $6,000 basis of 30 
settlement between myself and Mr. Fithian was entered in 
any of those books, but I believe it was in the ledger. Mr. 
Fithian, in our arrangement, charged me 2 per cent, on 
$6,000, which represented the property mentioned, and also 
charged me 2 per cent, on what money he borrowed to carry |  
on the business, this being according to our article of agree­
ment, if I remember right. It was 2 per cent., because there 
was’three of us in partnership. I can’t say how long there 
were three in partnership. After Mr. Fithian bought Mr. 
Pogue out, I continued to pay the 2 per cent. 40

And being cross-examined, says :

It was about New Year’s, 1863, when Mr. Fithian told me 
the main building was built so that it could be turned into a 
double dwelling, and that it cost him $800; I mean by the 
main building, which cost $800, the building which has the 
peaked roof to it, fronting the property and covering a cellar 
o , /uH ŝ ze °t the building; I think that building is 20 by 
yb feet. If i  understood right, there was included in that 
building for the $800, a shed the entire length of the rear of 

24
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the building, and the south end 10 feet wide, which con­
tained the six copper kettles and four iron kettles referred 
to, but the kettles were not included in the $800. These I 
sheds were torn down by*Mr. Fithian, and a_two-story build­
ing put on the same ground and joined to this front building 
with the peaked roof. j

The new building, put up by Mr. Fithian at the south end, 
is 10 feet wide by 34 feet long; the one in the rear is about 
12 feet wide and 30 feet long; in the rear of the rear build- 

10 ing there was put up a one-story shed ; the south end of it is j 
about 20 feet square, and the north end of it was perhaps 10 
by 12 feet. There were no other additions made to this 
main building by Mr. Fithian, to my remembrance. Yes, 
there was a jelly room finished off in one part of it, and fur­
nished with shelves, and the south part of the second story 
was appropriated to a tin shop. 1 understood from Mr. 
Fithian that the $800 only included the cost of the main 
building and shed. The additions put to the main building 
by Mr. Fithian, cost, I should think, about $800—did no 

20 exceed that amount. That estimate is only my judgment; 1 
never made any calculation about it. The settlement 1 made 
with Mr. Fithian in 1864,1 made, I think, from inventory 0 
1, and 1 think they referred to the ledger also.

Question—A.re the water tanks, cooking tanks, tomato 
catsup tanks, tables, kettles, benches, &c,, spoken of by you 
as being included in the real estate, valued at $6,000, so me u 
ded in inventory D 1, or are they there set down as persona 
property ?

(Question objected to by defendant.)  ̂ ,
30 I do not remember; I am not at all acquainted with the boo .

(Book shown to witness, items pointed out to him by com­
plainant, and question re-read.) Says: , 1 .

They are there set down as separate from the real estaie 
but, if my memory serves me right, they were all include i 
my settlement as real estate in the $6,000. 1 can t sayt a 
witness, for what purpose the inventory taken in x e raa )' 
1864, was made. It is my impression that there was ano 
inventory besides that of February 1st, 1864, taken to as 

. tain the business of 1863. .■ , , v
40 (This question and answer objected to by defendant.; _

I don’t know whether 1 made the settlement for the bus 
ness of 1863 by the inventory made Feb. 1,1864, or no ,
believe it was that and the ledger. \

(The inventory of February 1,1864, being shown witness,;

The real estate on page 2 foots up $7,225, and I do not
think that the tanks, benches, tables^ &cv> are include
that inventory as real estate, but I still think tha  ̂rtnn 
Fithian’s settlement with me itjwas all included mthe 

50 (Question and answer objected to by defendant.)
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The cooking tanks in inventory D 5, are set down as per­

sonal property. .
Exhibit D 1 being shown witness, says: 1 he cooking

tanks in that inventory are put down as personal property.
(Question and answer objected to by defendant.)
«Account of stock M  D. & W., April 1, 1866/’ Exhibit 

D 5, writing next following D 5, being shown ^witness.) 1 
don’t know what that means; 1 presume that .it is an ac­
count of stock taken by Mr. Seeley for Stout, Dyer & Wicks, 
dated April 1, 1866; the cooking tanks in that account are 
put down as personal property at $180.

(All evidence on part of complainant in relation to this 
inventory is objected to on part of defendant.)

The steam-pipes and water-pipes can be ̂  unscrewed, and 
when unscrewed, the floor and platform which surround the 
cooking tanks attached them to the building; the platforms 
are nailed to the tanks and nailed to the floô j.

Question—In making this purchase, and sale, in March, 
1865, did, you treat those twelve cooking tanks as personal 
property, or real estate ?

(Question and answer objected to by defendant.)
1 did not treat them at all, or know how they were taken

10

20

iu*
Inventory D 5 being shown witness, says: One R. R. 

tank is put down as personal property at $125.
Inventory D 1, page 7, being shown witness, says: One

R. R. tank is put down as personal property at $125.
Account of stock S., D. & W., April 1, 1866, being shown 

witness, says: One R. R. tank is put down as personal prop- 
erty at $125. ; 30

(Questions and answers objected to by defendant.)
The frame for the R. R. tank was set up and nailed to the 

floor before the tank was put on i t ; then the bottom of the 
tank was nailed to the frame work, and then the sides and 
top added; and there is a post, that holds up the roof, 
passes through the tank and rests on the floor beneath; the 
west end of the leaf of this tank is also nailed to the west 
side of the house.

(Adjourned till 9 o’clock, August 7.)

August 7th, the cross-examination of L. J. Wicks re- 40 
sumed.

Exhibit D 5 being shown, witness says : That in this in­
ventory two double iron and six copper kettles are stated as 
personal property, the iron at $40, and the copper at $300. 

Inventory D 1, page 9, being shown, witness says : That 
this inventory, the iron and copper kettles are put in as 

personal property,, the iron at $40, and the copper at $150.
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In account of stock, S., D. & W., the same kettles are put 

in as personal property, the two iron kettles at $40, and the 
six copper kettles at $50 each, and two copper kettles at $57 
each: the last two kettles were furnished by Stout, Dyer & 
Wicks ; the last two kettles are thirty-six gallon kettles, and 
had been set up before they were sent to the factory here

20

40

by Mr. Stout.
In inventory D 5, the five tomato catsup tanks are put in 

as personal property at $500, and in inventory D 1, the I 
same tanks are put an as personal property at $500, and in 1 
account of stock, S., D. & W., the same tanks are put in as 
personal property at $500; these tanks were built by Mr. 1 
Leake, in the employ of Mr. Wm. C. Whitaker; and Mr. 
Whitaker was employed by complainant to build them.

The two water tanks, at the time of the sale by Mr. Fith- j 
ian, stood outside of the factory, and stood upon a frame 1 
work resting tipon a stone foundation; if the steam and 1 
water-pipes were unscrewd from the tanks, they would not j 
be attached to the building; the pipes could be unscrewed, j 

In inventory D 5, March 10, 1865, the two water tanks I 
are put in as personal property at $100; in inventory D 1,1 
the same tanks are put in as personal property at $100; mi 
account of stock, S., D. & W., April 1,1866, the same tanks! 
are put in as personal property at $100.

In inventory D 5, the gas-pipes and fixtures, steam pump, j 
belting, boiler and shafting are put in with the real estate 1
and set down at $12,000. ... I

In inventory D 1, none of the articles named m my I 
last answer are put down as personal property, that I see. J  

In account of stock, S., D. & W., April 1,1866, I d°n j 
find these same articles put down as personal property, anal 
think they are included in the first item of $14,000, m thati
inventory. .. .. 1

In inventory D 5, March 10, 1865, the benches in i 
shop are put down as personal property at $100. j

In account of stock, S., D. & W., April 1, 1866, the sama 
benches are put down as personal property at $100. I

In inventory D 5, March 10, 1865, the 550 peach cia S 
are put down at $550; and in account of stock, S., D. & 
April 1, 1866, the same crates are put down at $550. j 

In inventory D 5, March 10, 1865, the tinman’s cupboarj 
is put in as personal property at $6 ; and the engineer s cu{| 
board put iD as personal property at $2. I . I

In account of stock, S., D. & W., the same articles â ePu J | 
as personal property at $8; the account of stock, S., D. -j 
April 1,1866, was taken by Robert M. Seeley, one o 9 
partners of Stout, Dyer & Wicks.

Question—At what time, and for what purpose . 
(Objected to by defendant). 1
It was taken April 1,1866, and I suppose for the Pu P S1



of making returns to the store in New York, of the business 
I of the factory for the preceding year; it is in the hand-writing 
of Robert M. Seeley; no one, to my knowledge, assisted Mr. 
Seeley in making up that account, except the old account 
books ; I might have held the candle while Mr. Seeley count­
ed some things, or I might have counted some myself; but it 
was done under Mr. Seeley’s supervision; I was at the fac­
tory when it was taken, and was one of the partners of Stout, 
Dyer and Wicks.

Account of stock, S., D. & W., April 1, 1866, in inventory 
D 5, is offered as an Exhibit No. 5, on part of complainant.

Mr. Fithian’s ledger for the years 1863 and 1864 being 
shown, witness ■ says :

Question—Please show where in that book any settlements 
hou had with Mr. Fitbian, the real estate and fixtures are 
put down at $6,000, as stated by you yesterday?

I believe this is the first time 1 ever had the book in my 
hands; don’t know where to look for any account of settle­
ment with me and Mr. Fithian, in the book, the settlement 
generally being made by Mr. Fithian and his clerks, and 
reading to me the proceeds of the business of the previous 
year; and it is my impression that in settling with me in 1863 
■ ;  > tIie real estate and fixtures were put in at $6,000;
i N  i  s , ^  see !1 at anJ  other price in this book, or any 
oi the books, I should not know how to understand it, as Mr. 
fithian generally made quite a large deduction on the busi­
ness at the end of each year, which he termed rest accounts, 
c., which I never understood or inquired into, having im- 

picit confidence in Mr. Fithian, and thinking he would give 
m my just dues. 8

that the ledger to which you yesterday 
■  whlch yon settled with Mr. Fithian and his clerks
1111863 and 1864?
1 believe it is ; but cannot say, as I never examined it.
(All questuins asked this witness by complainant, as to 
tot items are set down in D 1 and D 5, and in account of
ho«’I I  ¡P i April 1» 1866, as personal' property, or 
4e amount thereof objected to by defendant).

And being again examined in chief:

The steam and water pipes were never separated from the 
a,er tanks, except for repairs.

S last settlement with Mr. Fithian in the Spring of 
I f f i M  business of 1864, and up to the latter part of 
w c ’ 1865, this was a final settlement of our previous busi- 
I s.as I understood it; the ledger I have spoken of, and 

account of stock, D 5, was referred to in that settlement; 
•Robert M. Seeley was present at that settlement, no one 
ie that I recollect.

10

20

30

40



190
D 5 and D 1 being shown witness, the item $12,000, Dace 1 

f  D f t  and the item $6,000, D 1, page 10, says: In that set 
tiement with Mr. Fithian, 1 suppose 1 had the benefit of the 
difference between these two items, my share being $2,000 
1 should like to answer that question a little differently.
^Ann erenCe H between the two items of $12,000 and 
$6,000, was credited to me as being my share in the increase 
of the account of stock in D 1 and D 5 ; but I do not believe 
that 1 was benefited by this increase of stock, as it has since 

10 been proved to me by experience that the account of stock in 
u  o was taken far above value, which was in a great measure 
unknown to me at the time of my settlement with Mr. Fith-19̂11 * ^  ir oAffl a rv\ av»  * J.L H IT  I ii• j i • i a -

SO

20

I  ! m7 settlement with Mr. Fithian was before the account 
of stock, S., D. & W., in D 5 was taken.
|  I did not read the items in inventory of March 10,1865, 
m m  \ or inventory D 1, at the time they were taken; 
after these inventories were taken, the first time I ever read 
the items, was in this cause at Jersey City; previous to that 
1 never had them in my hands ; 1 did not dictate to R. M. 
&eeley or Mr, Fithian’s clerk how any of the items should be 
written therein, or how any of the articles should be classi­
fied, or what price to attach to the articles therein named, 
except in the case of some tools or machinery, or improve­
ments that I had made for the interest of the business when 
Mr. Fithian asked my opinion.

I did not give any directions as to how the account of 
stock, 8., D. ■& W., April 1, 1866, should be made up, or how 
it should be entered in the book. The firm of Stout, Dyer 
& Wicks did add buildings and make improvements to the 
property in the Spring and Summer of 1865 to the amount of 
$2,000.

Question—Why ?
It was for the convenience and to facilitate business and 

to avoid night work.

And being again cross-examined:

Question—Did you as one of the partners of Stout, Dyer 
& Wicks, agree to take the property at the price named in 
inventory D 5, March 10, 1865 ?

I did not either agree to it or object to it.
Question—Did you as one of the partners take the proper­

ty at that price ?
40 (Objected to on part of defendant.)

I will answer the question in this way, it being the only 
way I know how to explain i t : Mr. Stout and Mr. Dyer 
bought out Chas. S. Fithian, he owning all the personal pro­
perty and real estate on the premises, and having the sole 
right to dispose of it, and in that sale, according to our arti­
cle of agreement between Mr. Fithian and me, I was entitled



for my services to one-third of all the net profits of Mr. 
Fithian’s business, which sum, according to his statement to 
me, amounted to some $12,000 at the time of the sale, which 
sum he deducted from his sale to Stout & Dyer, and Stout &
Dyer gave me credit for the same amount on their books, 
and this is the way I came in partnership with Stout & 
Dyer,

The last question repeated to witness, he says :
I suppose my signing articles of agreement with Stout,

Dyer & Wicks is an acknowledgment to that effect; the 10 
reason why I answer in this way is because I have no recol­
lection of ever being personally asked whether I would ac­
cept the account of stock as taken in D 5, or whether I dis­
approved of it.

Question—Were you present when Stout & Dyer exam­
ined inventory D 5 ?

I recollect Mr. Dyer having inventory D 5, but don’t 
recollect ever seeing it in Mr. Stout’s hands previous to this 
year.

Question— Did Stout & Dyer take the real estate and per- 20 
sonal property of Mr. Fithian at the price set down in in- 
tory D 5 ?

I believe they did.

And being again examined in chief:

 ̂ During the negotiations between the complainant and 
Stout & Dyer respecting the property in question, Mr. 
Fithian did not direct the attention of Stout and Dyer par­
ticularly as to the manner in which the property was set 
down in D 5, as to the items of personal and real estate.

Mr. Dyer might have had D 5 from half to an hour, but 1 30 
do not recollect distinctly of his having it but a few mo­
ments, and I might as well state the transaction. Mr. Fith­
ian handed Dyer an account of stock which I believe to be 
D 51 Dyer sat down with the account, and Stout sat down by 
his side; Dyer commenced to read over items and says to 
Fithian, “How shall we know that all of these things are on 
the premises ?” and proposed to go through the factory with 
the inventory and hunt up all these items, to which Fithian 
objected, stating that the account of stock was taken eor- 
rectly, and that all the articles therein contained were on 40 
the premises, and referred to Mr. Seeley and me as witnesses, 
when I think Dyer laid down the inventory and did not go 
through with the items; Mr. Fithian said the property was 
^  good working order, and all the articles therein named 
were necessary to carry on the business, and could not be 
^placed at the same price, that is, at the prices set down in

Question—Did Dyer or Stout, during that negotiation, refer
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or mention in any way to the manner in which the items of 
property were set down in the inventory D 5 or D 1, as per­
sonal property, or classified as fixtures or real estate ?

In the inventory D 5 Fithian put the factory property at 
$12,000; Stout asked Fithian “if that included everything?” 
meaning, as I suppose, everything necessary to the manufac­
ture of canned goods, to which Fithian replied: “Yes, ex­
cept some few tools which don’t amount to any great d e a lI  
believe this conversation was on March 14th, 1866 ; neither 

10 Stout or Dyer mentioned as to the manner in which the pro­
perty was set down in the book distinguishing real and per­
sonal property.

Lorin J. Wicks.

Sworn and subscribed before me Aug. 6, 1867.
Charles E. Elmer,

Master in Chancery, JV*. J.

It. M. Seeley, being duly sworn on part of defendant.

(Solicitor of complainant objects to the examination of 
this witness as to any new matter, having already been ex- 

20 amined in chief.)

Witness being shown Exhibit D 27 on part of defendant, 
says: - #

This paper is in my own hand-writing, and contains a list 
of articles taken, from Exhibit D 1, showing the alterations 
in the prices of those articles made by Mr. Fithian before 
they were copied into D 5, and list of articles contained m 
D 5 and not in D 1, and also a list of articles that were upon 
D 1 and not placed in D 5, and which Stout, Dyer & Wicks 
did not receive. ,

30 (Complainant objects to this paper as being irrelevant to 
the issue.) f

The figures, page 2, $10,707.92, represent the difference o 
prices of those items between D 1 and D 5, increase of price 
in D 5 over D 1. ,

Question-—What does the expression, 40 per cen., 
deducted in D 5, and 60 per cent, deducted in D 1, reer 
to or mean ? . , •

It refers to the items of Cumberland sauce con tame 
the three lines above, of this statement, and means that upo 

40 D 1, fifty per cent, was deducted from the gross price, an 
from D 5, forty per cent, was deducted.

On pages 1 and 2 of this statement, the items and ng  ̂
were made by me, and correctly taken from inventories 
and D 5.
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Pages 3, 4, 5, 6 and 7 of this statement, were correctly 

taken, as to items and figures, from inventory D 5, and show 
the articles that were in D 5, and not in D 1, and amount in 
gross to $12,595.61.

Pages 3 and 9 of this statement, both as to items and fig­
ures, were correctly taken from inventory D 1, to show the 
articles that were in D 1 and not in D 5, amounting: in gross 
to $23,198.02.

Question—Did Stout, Dyer or Wicks, or John W. Stout, 
or the corporation ever have any of the articles referred to 10 
on pages 8 and 9 of that statement, or the benefit of them?

They did not.
Mr. Fithian did manufacture and sell goods between De­

cember 21,1864, and March 14, 1865, but I can’t state to 
what amount; he did keep an account of the goods so sold ;
1 was his clerk and kept the account for him ; 1 can tell the ’ 
amount of the sales by reference to the books.

(Examination adjourned until 3 o’clock, P. M.)

(Resumed at 3 o’clock, P. M.)

I have referred to the books during the recess, and place 20 
me amount of the sales at between $7,000 and $7,500; I 
referred to the journal and ledger of C. S. Fithian & Co.;
BJB ĵ .no peaches or tomatoes included in statement.

(Exhibit D 27, and statement being shown witness, by de- 
r^TTvl?^8 : Tiiere are peaches and ■ tomatoes on state- 
U ? , > Page 9, shown as being upon D 1 and not upon
M M M  of these peaches or tomatoes were purchased by 
1 : ™ iaa after December 21, 1864; the following arti-

8 not in D 1, and in D 5, mentioned in the statement of
on Pag;e 9, were purchased by Mr. Fithian after De- 30 ummer ¿1, 1864:

I f l $23; 47.'?00 two-pound cans, at 11 cents, I  
'if t;„ sets round dies, $45 ; sixty-nine boxes
SI rqh . i ’Inn “ ’ boxes coke tin, $16.62, making
4o’ cans’ Par  ̂made, $10; 425 pounds solder, at
Pound« tSpN t l ; .1,056 Pounds kad, at 13|, $145.20; 660 
bar l̂n’ ^  cents, $376.20 ; nineteen pounds

.1, PPer> T1 cents, $13.94. That is all I can testify to ; 1f l in t  <pxo.£^fc. A n a l  1
Idonni 6 Wf,re sPices and wrapping paper purchased, but 
mean now the amount; the 47,700 tin cans spoken of, I 
PithianWere manufactured out of tin purchased by Mr.

T°n present on the 14th of March, 1865, 
factory?’ Dyer’ Wl°ks and Fithian were together at the

ination )^°n ° ^ ec êd to as being repetition of former exam- 
25

40
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40
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I was at the factory at the time.
Question—Did Fithian particularly direct the attention of 

Stout or Dyer to the manner in which the items of property 
were entered in Exhibit D 5, or classified therein as real es-i 
tate, fixtures, or the distinction between the real and personal 
property ?

(Objected to on parr of complainant as being leading and a! 
repetition of former examination.)

10 no.̂ remember that there was any remarks made as to
classification of the property as real estate or personal prop-j 
erty. The inventory was shown to them and they examined it. \

Question—Did either Stout or Dyer then express them-1 
selves.in any way.to Fithian that either of them noticed that 
any of the tanks, kettles or benches were set down as per- j 
sonal property distinguished from real estate ?

(̂Objected to by complainant as being leading and repe- 
tiiton of former examination.)

There was. no reference made to them in my hearing in 
that connection ; L„ J. Wicks is a mechanic—a good one.

Exhibit D 5, account of stock, S., D. & W., April 1, 1866, 
being shown, witness says: That is my own hand-writing,! 
and all the writing subsequent to that, in that book, is mine.!

Question—Were the items of tanks, kettles, and benches j 
entered in that account of stock for the purpose of showing! 
that they were considered as personal property ?

(Objected to as leading, by complainant.)
No they were not entered for that purpose at all—at least,

I  had no thought of them in that way; that account of stock 
was made principally by myself; Mr. Wicks assisted som 
it was made without any directions or instructions from 
either Stout, Dyer or Wicks, in regard to the manner of 
making it up ; the business of the factory was kept entirely i 
distinct from the store, and all articles 1 sent away from the j 
factory I was directed to charge the store at cost price, and ; 
I gave the store credit for all articles received from them,! 
and this account of stock was taken by me to show whether 
there had been a loss or a gain at the factory. The items j 
were put down as they were in the former stock, as being j 
the most convenient way of getting at the loss or gain of 
the business of the year. The first item in the inventory of j 
real estate, &c., is put down at $14,000, because we had ex- j 
pended $2,000 in improvements during the year. Mr. Wicks j 
assisted in counting bottles, cans, Ac., and some of the j 
hands about the factory might have assisted in the same I 
way. Mr. Wicks did not see or know how 1 entered the | 
property in that account. 1 did not examine the book.

And being cross-examined by complainant:
Paper marked Exhibit D 27, page 8, being shown, wit­

ness says:

30
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I don’t think of any articles in that inventory included in 

D l and not in D 5, except a bill of tumblers; I placed in 
D 5 th : whole amount of tumblers, $228, and in D 1 su.h 
as bad not been used when D 5 was made out; I mean that 
l have placed in the list of articles, set down as not in D 5, 
tfie bill of tumblers amounting to $228, and then placed up­
on the list set down as not in D 1, the amount of tumblers 
that had not been used at the time D 5 was taken.

The items of tumblers on page 5, put down at $126, upon 
the list of articles as not in D 1, are included in the item 10 
bill oí tumblers, (Sheets & Duffy,) $228, upon page 8.

The items boiler,, engine, <fcc., $125, page 8, was consid­
ered by Mr. Fithian as real estate and included in the item 
$12,000, in inventory D 5.

The item two boxes coke tin, $30; half box square tin,
$10,1 suppose were used up as 1 did not find them on inven­
tory D 5. There was a large quantity of coke tin in inven­
tory D 5, and 1 put down upon D 5 the amount of tin that 
was not in D 1,. exclusive of those items referred to.

Question—Does not the article, 80 gallons of syrup, $100, 20 
appear in some way in the list of articles set down in inven­
tory D 5, and if so, how ?

It appears in D 5 as 80 gallons Cumberland sauce—no, 
not Cumberland sauce, but walnut catsup ; in making up D 
b there were two barrels supposed to contain syrup, and 
were afterwards found to contain walnut catsup.

Question—The items two and one-half tons coal, one-half 
sack salt, thirty-seven dozen pint Cumberland sauce, $83.25;
108 dozen one-half pint Cumberland sauce, $135 ; fifty-five 
gross jelly corks, $27.50; jelly, corks, $30,25 ; lot of vial 30 
corks, $18.75; ten gross vial corks, $2.50 ; do any of these 
articles appear in inventory D 5, and if so, how?

Those articles had been used by Fithian in the manufac­
ture between December, 1864, and March, 1865, and were 
uotupon the inventory D 5, excepting there may have been 
some of the corks in the bottles of manufactured articles.

Question—The two items, 10,000 feet boards, $400 ; 1,800 
. of plank, $81; are these items represented by articles in 
inventory D 5 ?
(Question and answer objected to by defendant.) 40
1 will give them to you as they are on the two inventó- 

■  I f ?V 1 there is 10.000 feet of boards, $400; 20,000 
reet of boards, $640 ; 1,800 feet of plank, $81; 10,000 feet 
tóftt: oo ’ iiif ii and upon D 5, there is 20,393 feet of boards, 
lfmñoí 15>878 feet of plank, $547.79. I put the two items,
JD27 v 3et° f  boards and 1,800 feet of plank, in statement 
thi ’,̂ ecause 1 did mot consider they were in D 5 ; I made

s statement in D 27, to show the difference between the 
inventories, D 1 and D 5.

Ilf* Stoutnever saw the inventory, S., D. & W., April 1, 50
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1866, until he took inventory D 1 from the office; no copy 
of it was furnished to him;. 1 don’t think there was a copy; 
the aggregate amount was sent to him; 1fj sent it to him at 
the close of the year, to show the amount of stock at the 
factory; I sent it to him as the real estate, fixtures, tools 
and everything that was in permanent use at the factory, 
that I always kept on my books in an account styled “ Real 
Estate and Fixtures,” and I sent it in that shape; 1 sent to 
him as real estate and fixtures, $20,511.93; merchandise, 

.10 $25,117 .39; I can’t be positive whether I gave him the 
items as to what constituted the real estate and fixtures; I 
may have done so, but they never interfered with my way of 
keeping the books down here.

I suppose within ten days after this inventory was taken, 
I furnished Mr. Stout the statement above spoken of, and 
they at the same time took an account of stock at the store 
in New York, and wished to know the gains or loss at the 
factory during the year. ,

And being again examined in chief says :

20 I sent the statement, spoken of above, to Mr. Stout by 
mail; the $20,511.93 in statement which 1 sent to Mr. Stout, 
as real estate and fixtures, is the first item on page 48 of D 
5, and reads as follows: “ Real estate and Fixtures, $20,- 
511.93.” I can’t remember how in the statement I ex­
pressed to him the item of merchandise, $25,117.39.

Between December 21, 1864. and March 8, 1865, Mr. 
Fithian used up some of the coal, lumber, boards and plank 
which were in inventory D 1; it was used in the manufac­
turing business.

30 1 cannot state from memory the amount so used and con­
sumed; it is shown in Exhibit D 27..

I had sole control of the account of April 1, 1866, and if 
a copy of that account had been sent to Stout or Dyer, I cer­
tainly should have known it.

Prior to April 1, 1866,1 had sole control and charge of 
the books and accounts of Stout, Dyer & Wicks at the fac­
tory here, and did not previous to that time send to Stout or 
Dyer any statement concerning the property.

(Journal of C. S. Fithian & Co., being shown witness,) says, 
40 that is the book from which I got the account of sales of

C. S. Fithian, between December 24,1864, and March 8,1865; 
it is marked Exhibit D 28, on part of defendants.

(This book, containing other accounts, it is agreed by 
counsel of the parties, shall be put in the hands of com­
plainant, subject to be called for, if wanted by either of the 
parties to this suit, or their counsel.)

And being again cross-examined:
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Mr. Stout visited the factory at Bridgeton, 1 suppose,_ once 

a month; he was frequently down. The amount of additions 
to the property, made by Stout, Dyer & Wicks, between the 
time of the purchase and April 1st, 1866, was about $2,000; 
these improvements werejmade with the knowledge and con­
sent of Messrs. Stout, Dyer & Wicks.

R. M. Seeley .

Sworn and subscribed before me, Aug. 7, 1867.
Charles E . E lmer,

Master in Chancery, JV. J. 10

John Hummill, a witness produced on part of defendant, 
being duly sworn:

I am 61 years old, and reside in Bridgeton; am engaged 
in the canning factory, and have been for three years past— 
the factory formerly owned by Mr. Fithian. The tinman’s 
cupboard is at foot of stairs ; the house forms two sides of it,, 
a partition another, and it has a door in front; I don’t know 
what it cost to build i t ; it was there, I think, before I went 
there; I made an estimate, and think it could be built for 
$2.73; this includes the lock and hinges. 20?

I know the work-benches in tin shop in the factory; I 
think they were there when I went to work there, and they 
have been in use ever since. They are along one side of the 
building, and part of one end; there are legs in front, with 
cross-pieces nailed to the studs of the building which the 
bench rests on ; the bench is put on and spiked to the cross­
pieces ; these benches have not been moved or changed since 
I went there, and the same material is in the benches as was 
in them when I first knew them;. they could have been built 
six or seven years ago, for $12.76—that includes work and 30 
materials of every kind ; there is white oak and ash plank, 
sap boards and hemlock plank in them. I put the white oak 
and ash plank at $30 a thousand, sap pine boards at $12, 
hemlock at $14; 1 was in the lumber business some fifteen or 
eighteen years. I put the labor at $3, allowing $1.50 per 
day.

I made an estimate on the five catsup tanks, and think 
they could be built for $36 each; I put the lumber at $30 per 
thousand. They were built, where they now stand, three 
years ago, and have not been, moved nor changed since. 40

A-ud being cross-examined, says :

I am now in the employ of Mr. Stout, and have been since 
he purchased of Mr. Fithian, with the exception of three or
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four months In the winter; before that I was In the employ 
of Mr. Fithian. My business is to oversee the women at the 
factory ; in the winter I work in the tin shop, cutting off can 
bodies, cutting' drops, piling away cans, squaring np the 
yard.

Mr. Wicks requested me to make the estimates I have 
mentioned above. Mr. Wicks was with me when I made the 
estimate on the tanks, and to-day 1 made one alone; no one 
requested me to make the estimate to-day. I knew I had to 

10 be on evidence; I expected to be called on account of the 
benches and tanks, and such things.

There was no difference between the estimates I made to­
day, and those made before Mr. Wicks and I took the esti­
mate of the lumber, and work on the tanks the first time.

And being examined in chief:

20

My estimate is made up on my own judgment, independent 
of Mr. Wicks.

his
J ohn M H'ijmmill. 

mark.

Sworn and subscribed before me August 7th, 1867.

C. E. E lmer,
Master in Chancery of -New Jersey.

Adjourned until 9 o’clock, A. M., August 8, 1867.

Nine o’clock, A. M., examination resumed.

Charles S. F ithian, complainant, being duly sworn on 
part of complainant, says :

I am complainant in this suit; aged 43 years, and reside 
in Bridgeton ; on the 7th of March, 1865, Mr. Wicks and 

JO myself, and My. Jno. W. Stout and H. B. Dyer, by agree­
ment at the American Hotel in Philadelphia, to endeavor to 
make arrangements to put up canned fruits and vegetables, 
I was a manufacturer of hermetrically sealed goods, an 
they were manufacturers and sellers of the same, and also 
of pickles ; my place of business was Bridgeton, New Jer­
sey, and theirs, New York City; we were to furnish te  
goods to them; the business here was conducted under t e 
name of Charles S. Fithian & Co. . »

Question—Who constituted the firm of C. S. Fithian 
40 Co.?
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Cfecs. P  Fithian. Lorin J. Wicks had an interest in one- 

third of the profits of the concern by special agreement, and 
having such, was consulted by me in all business matters, 
and accompanied me on that day to Philadelphia to make 
that contract spoken of above; the contract was to be made 
with Stout, Dyer & Co.; the firm was composed as far as 1 
know, of John W. Stout, Henry
of Mr. Stout, whose name I think is Wm. W. Stout ,1  was 
not acquainted with him at that time ; we met in Phi adel- 
phia about 10 or half-past 10 o’clock in the morning we 10 
spent the day together until about 5 o clock, m making th 
arrangements, at which time we closed the terms of a °ar‘ 
gain for putting up for them 150,000 cans of hermetncally I 
sealed goods,: and what amount of catsup the pulp would 
make that should collect on hand in putting up the goods ,
I was also to put up.for myself, or for C. S. Fithian & Co
50,000 cans, which were to be one-quarter of t e . ,

' cans of each kind, pro rata i they were to furnish the money 
as required, for putting up the 150,000 cans; I then drew 
up an agreement to this effect and read it to all the parties 20 
together ; Mr, Stout and Mr. Dyer said it was correct, but 
not as full in one or two items as they wished; en • 
marked tint Mr. Dyer might draw up one as full as ne 
wished, and make it embrace what they wanted ; ne com­
menced doing so, when I left them and returned m about 
half an hour I went to the room in which we _ had been writ­
ing, found Mr, Dyer writing alone; I inquired where r.
Stout and Mr. Wicks were; in consequence of what he said 
I went down stairs and found them; sat dowm alongsi e o 
them, and in a few moments Stout remarked to me,
Wicks says he don’t know but what you might be bougut. 
out;” I was very much surprised after concluding t e ar̂  
gain with them, at the proposition A after a_ few moments 
thought, I replied, “that if Mr. Wicks is willing, and we can 
agree upon terms and price, I will sell; Mr. Stout e  ̂ e 
room to inform Mr. Dyer; we agreed to stay there all night, 
and on the next day, March 8th, came down to Bridgeton to 
view the premises, when I would fix a price to the lea es­
tate; we came down March 8th in the morning tram ; spen 
the day (excepting for dinner) at the factory, until the after- 4 
noon train left, examining the real estate, personal proper y, 
and talking over the final arrangements for sale; I hna y 
agreed, in case we agreed upon the personal property, on 
the 14th of March following, to sell them the real estate, 
which it was expressly understood to consist of the groun 
on which the factory stands,mil the buildings thereon, steam 
pumps and water pumps, gas pipes, water pipes and s earn 
pipes, with the fixtures belonging to these pipes, which were 
the valves, cocks and burners, which were attached to them ; 
shafting and belting, and which is the same property men. ou
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tioned in D 5 as real estate; I mean the first item in Ex­
hibit D 5, of March 10, 1865; I also included in the real 
estate three boilers, two engines and steam pumn for the 
price of $12,000. p

We were then to make an inventory of all the other pro­
perty then on hand at the factory, except a lot of peaches 
and tomatoes, which they did not want to purchase; also a 
lot of goods in the hands of 'Archer & Reeves in Philadel­
phia, belonging to us, and an account of goods .in the hands 

10 of Merrill & Shute in Chicago,* at such prices as I was will­
ing to sell them at.

They were to return on the 14th of March following, and 
if at that time, after an examination of the inventory so taken, 
they were satisfied with the quantities and price, the bargain 
was to be considered closed and the papers executed.

We took an account of stock as per agreement; by we, 1 
mean Lorin J. Wicks, Robert M. Seeley and myself princi­
pally; Mr. Wicks and myself done most of the counting, 
and Mr. Seeley done the writing.

20 The inventory thus taken is contained in Exhibit D 5, 
dated March 10, 1865, and is contained in pages from 1 to 
21 inclusive, excepting page 20, which is Mr. Dyer’s writing 
and figures.

Part of the terms of payment were arranged upon the 8th 
of March, upon condition of their so closing up the contract 
on the 14th, and were as follows: $5,000 cash, $10,000 
bond and mortgage, $5,000 in a short time after the 14th of 
March; don’t remember the time fixed, but it was to be in a 
few days ; the balance that would be due me to be easy pav- 

30 ments to suit them and amply secured to me.
They were there on the 14th of March, according to agree­

ment; I mean Stout and Dyer; I can’t say whether they 
came on the 13th or 14th to Bridgeton ; I handed them the 
inventory marked D 5, taken March 10, 1865.

In handing them the inventory I made the following re­
marks : “There is an inventory of the stock taken by Wicks, 
Seeley and myself, representing three distinct interests; 
Seeley a buyer, Wicks a buyer and seller, and myself a sd- 1 
lor, which I believe to be correct, and is what I. am willing 

40 to take for the property, and if you wish to examine the 
items to see if they are on hand, I am willing to show them 
to you.” “I am ready to show them to you,” was the ex­
pression.

Stout and Dyer took the book, the inventory, and I be­
lieve examined it all through, item by item; my impres­
sion is they came to the factory about half-past ten o’clock m 
the morning, arid the inventory was given to them as soon as j 
they came; they sat together, side by side, and were both ; 
looking over it, and both made remarks about the items; j 

50 am not positive which one held the book.
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Question—Were you requested by either Stout or Dyer to 

show them the property on that day ?
No, sir.
They spent the balance of the day at the factory, and had 

time, and might have seen whatever goods they wanted l as 
they examined the inventory they objected to some of the 
items, two of which I remember; one was a lot of barrels, 
on page 11, D 5, 203 in number, price $2.50 each; they ob­
jected to the price ; another item, was labels, page 13, D 5, 
amounting to $945, both of which they afterwards agreed 
to take at those prices, upon condition that 1 would allow 

I them to use the name of Fithian & Pogue, and Chas. S. 
Fithian & Co., upon the goods they should put up at this 
factory.

Those were labels for canned goods, catsups, jellies and 
such goods as we had put up previously; some of them 
having the name of Fithian & Pogue, and some of them the 
name of C. S. Fithian & Co., on them.

Exhibit D 14, on part of defendant, shown, witness says: 
In that paper 1 agreed that the West Jersey Canning and 

I rickhng Company should use the name of Fithian & Pogue, 
and Chas. S. Fithian & Co., in the prosecution and manage- 

j went of their business.
John W. Stout and H. B. Dyer took an act of incorpora- 

[ wWch I had procured the previous winter, and organ­
ized under it, with the other partners, and all the papers 
rom me in reference to this sale were executed by me to 

company, and by that company to me. I mean the se- 
euring the purchase money.

I do not at present recollect of any other articles to which 
xceptions were taken; they expressed surprise at the sum 
ai°t the footing up, and finally agreed to take the prop- 

* J qaa e*Pressed in that inventory, D 5, amounting to 
« 0 0 , the $79.13 being thrown off
thp i B B —Was there an.Ttiling 8aid by Stout or Dyer on 
estate ? March> in reference to the price of the real

Not to my rememberance.
on tLeSQ r r State more definitely what conversation passed 
abnf 1 fiay of NTarch, between you and Stout and Dyer 
D°ut the real estate. J
ihey were to have the real estate at $12,000. 

in thp6! state what you told them was included
H  of real estate on the 8th of March.

^reeL? r»0f+lan(1 °-n Bank street> tbe buildings thereon, 
j | M  ers,two engines, one steam and water pumps, belting,
tures water'Pipes> gas-pipes and their fix-
then afj-g h j  ^nres meant the valves, cocks and burners 
take ]lr,nC ea tn the said pipes, and for which I agreed to 

n condition that the bargain for the personal prop-
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10

ert on the coming 14th of March should be closed, $12,000, 
and which they agreed to give upon those terms.

Sometime about noon of the 14th of March, 1 don’t recol- 
lect the exact time, the bargain was closed for both real 
estate and personal property, and they agreed to take 
the same as stated in inventory D 5, for the sum of $50,900.

On the 9th of March, 1865, I first heard that Mr. Seeley 
was to be a partner in the firm of the new concern; it] 
was after Mr. Seeley’s return to Bridgeton; he had »'one 

.to Philadelphia with Stout and Dyer on their return from 
Bridgeton after the 8th of March.

I told Mr. Seeley on the 8th of March, that Stout and 
Dyer were talking of purchasing the property, and proba­
bly would do so ; if he wished an interest in the new firm of 
Stout, Dyer & Wicks, and they were willing to have him as 
a partner, I would loan him $5,000; he replied he would 
like to make the arrangement if he could make any money 
by i t ; I told him he knew what we had done, as he kept all 
of our books, and knew all of our business, and the future 

20 would depend altogether upon the management of it and the 
demand for the goods, about which I could tell him nothing; I 
but if he wished it, I would mention the matter to Mr. Stout 
and Dyer, and he could afterwards see them himself, \and get 
their decision ; I did so mention it to Stout and Dyeg, and 
recommended Seeley to them as being the right marl, in the 
right place—-just such a man as they wanted,; Mr. Seeley af­
terwards, on the 9th of March, told me they had agreed to 
take him in as a partner. i

1 understood from Wicks, Stout and Dyer, that Wicks 
was to be a partner in the concern, which share was to be in 
amount whatever sum he could put in from th^ firm of Chas. 
S. Fithian & Co. \

When the inventory D 5 was taken, on the lOth of March, 
1865, it was understood that both Wicks and Seeley were to 
be partners in the concern, and that is the reason why 1 
made the remark to Stout and Dyer about the three interests 
when I handed them the inventory. I don’t mean that the 
inventory was taken on the 10th of March, that was the day 
in which it was copied ; 1 don’t recollect how many days we 
were in taking it. „ ,

On the afternoon of the 14th day of March, 1865, Inrs 
learned that the deed for the property was to be made to a 
corporation, instead of to individuals ; the act of incorpoiac­
tion was procured by me, I think in the winter of 1864 an 
1865, for the purpose if I ever took in a partner or alteiet j  
the name of the firm from what it then was, I should organ

30

40

ize as a company under that act, for the reason that each
party would only be liable to the amount of stock held, 
private property could not be taken for the debts ot 

50 corporation. The passage of this act, and my reasons
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getting it, were, I believe, known to both Wicks and Seeley.

I do not remember whether I mentioned the fact of my 
having the act oi incorporation to Stout or Dyer, or whether 
they first asked me in regard to it. I only remember in the 
conversation which took place in regard to the act of incor­
poration. I informed Stout and Dyer my reasons for getting 
it passed, and if they wanted it they could have it for 
nothing, 1 having paid the expenses up to that time. They 
agreed to take it, and were glad to organize under it, more 
particularly John W. Stout, who had more property at stake 10 
outside of what he had in the business, than any other 
member of the firm, the other members of the firm, I under 
stood, having in the firm all that they were worth. 1 think 
it was about 3 o’clock in the afternoon when they concluded 
to have the deed made to the corporation. There had been 
no organization under the act previous to that time. Mr. 
James J. Reeves, one of the corporators, was sent for, and I 
think came up to the factory tabout 4 o’clock in the afternoon, 
and by the request and consent of all the parties buying, 
organized a corporation with the corporators named therein, 20 
except Providence Ludiam, who was not present. Mr. 
Heeves and myself resigned as soon as the'officers had been 
appointed, Mr. Stout and Dyer taking our places as members 
ot the corporation. Reeves nor myself subscribed any 
amount of stock, as the whole transaction, by Stout and 
byers request, was done under Reeves’ direction, I not 
lowing anything about the forms that had to be gone 

■ H  or any of the rest of us, 1 think. Reeves said we 
would have to organize in that way before they could take 
possession of the charter as corporators. I consented to the 30 
nse of my name to enable them to organize under that char- 
fb having no interest in the organization. I think Lorin J. 
vvmks was made President, H. B. Dyer, Secretary, John W.
«tout, Ireasurer.
H  n°f remember the exact time they retained the prop- 

y under the corporation, but suppose from three to five 
W m  There was a change made from the corporation to 

of ^ e  firm for the title to real estate.
H I - b i t  No. 4, on part of complainant, being shown wit- 
nesfb says: 40
■ f l  Hm me that there had been a mistake made in the 
the se1ec .̂lon their officers, and that he was dissatisfied with 

se ection, although he was much the heaviest stockholder;
> I  treasurer, held an inferior position, and his name would 

Dre^111̂  ^ê ore public on the labels, as the names of the 
and1 e+n+i.an^ secretai7  was commonly written upon them, 
name * i name. treasurer, and that he wished his
trom'ln i 6 business, as a member of that firm, to come 
ever before the public; so that in case the firm should

6 changed, his name would be known to the public as 50
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a manufacturer of canned goods. I don’t mean to convey the 
ntea that Stout was dissatisfied with the qualifications of the 
officers, but that it did not give him a prominent position.

Examination adjourned until 3 o’clock.
Resumed at 3 o’clock.

. My impression is, that 1 had two conversations with Stout 
m reference to his being in an insubordinate position in the 
company.

Exhibit D 15 on part of defendant bein̂ r shown, witness 
10 says:

They afterwards changed the deed of real estate from the 
corporation to the individuals; I can only tell the time of 
the transfer from the date of the deed, which is April 28, 
1865, and from Exhibit 4, which is of the same date, when 
this transfer was made.

(Answer objected to, as the paper to which witness refers 
speaks for itself, if genuine.)

They gave me this bond (Exhibit 4) dated April 28, 1865, 
in which John W. Stout, H. Ballard Dyer, Lorin J. Wicks, 

20 William W. Stout and Robert M. Seeley, separately and 
collectively, agreed to indemnify and save me harmless 
against any loss which I may sustain by reason of any de­
fault on the part of the West Jersey Canning and Pickling 
Company.

Question—To save you harmless from what indebted­
ness ?

Any obligations that I at that, time held against that cor­
poration, signed by the president, Lorin J. Wicks.

At that date I held three bonds, I think ; the amount was 
30 $4,633.33 each, excepting one, which was $4,633.34 against 

that corporation.
Exhibits D 2, D 3 and D 4 on part of defendant being 

shown, witness says:
These are the three bonds to which 1 allude; my statement 

is incorrect as to the cents, two of them being for $4,633 
each, and one of them for $4,634.

Exhibit No. 3 on part of complainant being shown, wit­
ness says:

These three bonds were secured to me on the 14th day of 
40 March, 1865, by the West Jersey Canning and Pickling Co., 

through L. J. Wicks, their president, by giving me a chattel 
mortgage for $23,900, which also secured the $10,000 bond 
and mortgage given to me by the same company; this was 
collateral security for the last bond and mortgage.

This last mentioned paper, the chattel mortgage, is made 
Exhibit No. 3 in this cause.

The $10,000 bond and mortgage is also made Exhibits in 
this cause, No. 1 and No. 2.
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I held these' bonds and mortgages against the company on 

the 28th of April, 1865 ; these are the papers which I held 
against the company at that time, and which are referred to 
in the bond or agreement.
These three bonds, Exhibits D 2, D 3 and D 4 on part of 

defendant and chattel mortgage No. 3, and bond and mort­
gage No. 1 and 2, were given to me in part payment for the 
real estate and personal property sold by me to John W. 
Stout and his associates, on March 14, 1865, according to in­
ventory D 5: they gave me also a check for $5,000 drawn 
by Stoat, Dyer & Co., I believe.

Exhibit D 11 on part of defendant being shown, witness says: 
That is the check, and is endorsed by me ; they also gave 

me a note, payable in a few days, for $5,000.
Check D 13 being shown, witness says :
I presume that check paid the note ; it is for thè same 

amount, and has my endorsement on it.
The balance of the consideration of the sale was paid to 

me by Robert M. Seeley, giving me his bond for $5,000, and 
Lorin J. Wicks, having $12,000 coming to him as per our 

: settlement, which I took from the amount of .inventory D 5,
! as cash.

lames J. Reeves drew up the papers to make the transfer 
; of property from myself to the West Jersey Canning and 

Pickling Co.
Exhibits D 16 and D 17 on part of defendant being shown,

. witness s a y s  :
That, D 16, is the deed by which I transferred the real es­

tate; and this, D 17, is the bill of sale for the personal pro­
perty.

; These are the only papers which I executed to transfer 
fUhe whole of the property. *

Question—Will you explain why in that deed the consid- 
! Ration is put down at" $6,000, and in the bill of sale the con- 
aeration is put down at $28,000.

Ôbjected to by defendant.)
, The bill of sale embraces all of the engines, boilers, pip- 
lno and fixtures which was sold in the sale as real estate ac­
cording to my statement made this morning.

Question—Did you give the scrivner any instructions as 
to the arrangement of these considerations, as to the person- 
al and real estate in the papers ?

P have no distinct recollection of it ; the papers were ex- 
j ecuted about 11 o’clock at night, and in a great hurry ; Stout 
| and Dyer wished them closed up that evening; I don’t re­

member that they stated why ; I gathered from general con- 
i Ration that they were afraid I would fly from my con­

tract. .
; înventory D 1 on part of defendant being shown, witness
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That is aii account of stock taken Dec.. 21, 1864, (the pur­

pose for which it was taken is objected to by defendant), 
made for Chas. S. Fithian & Co., for the purpose of ascer­
taining the profits or losses of the preceding year in our 
business. It was made by C. S. Fithian, L. J. Wicks and
R. M. Seeley, The account of stock was made up on a basis 
of what the property would realize at a sheriff’s sale, or 
what it would realize, if I died, at a forced sale ; some items 
were much below ; some about cost, and some were put in 

10 at a little over cost, depending upon the demand.for the ar­
ticles in the market.

The item, real estate, $6,000, was put below the cost, as in 
case of a forced sale, very few would want to buy that kind 
of property.

1 did not exhibit this book to either Stout or Dyer, on 
the 14th of March, 1865, as it had no connection whatever 
with the sale.

Question—Did you then or at any other time agree to sell 
to Stout and his. associates, your real estate and personal 

20 property as contained in that inventory D 1, or according to 
the prices therein stated ?

I did not; on the contrary, on the 14th of March, 1865, I 
handed them an inventory, the first line of which was dated 
March 10, 1865, and the first item therein is real estate, 
$12,000.

The two books not only differ in the date at the heading, 
and the amounts of the real estate differ in D 1, it being 
$6,000, and in D 5, the first item is $12,000; I further 
stated to them, when I handed them D 5, on the 14th of 

30 March, that D 5 was taken by Wicks, Seeley and myself, re­
presenting three different interests: Mr Seeley, a buyer; 
Mr. Wicks, a bu}rer and seller, and myself, a seller, which 
could not, by any construction of the English language that 
I know ot, make it apply to inventory D 1 ; the two inven­
tories were also very unlike in articles, prices and quanti­
ties ; D 1 had in it peaches and tomatoes in cans, to the 
value of $19,000, which was not in D 5—they not wishing 
to purchase them, and they were reserved by me in the sale 
to them on the 14th of March, 1865; there was in D 5 and 

40 not in D 1, tin and tin cans to the value of over $8,000; in 
D 1 there was a lot of pepper sauce, amounting to $353.60, 
which was not in D 5—it being spoiled and thrown away 
before the sale, but the bottles and boxes that it was in was 
included in D 5.

There is also a boiler and engine, stated as personal prop­
erty in D 1, at $125, which is not so entered in D 5, being 
there put in as real estate.

A number of articles in D 1, as spices, charcoal  ̂glass, 
corks, boards, canned goods, and other items, amounting to 

50 between $2,000 and $4,000—I believe it is about $3,00U
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had been used or sold between December 20, 1864, and 
March 10,1865, and were not in D 5.

In D 5, and not in D 1, besides the tin and difference in 
the real estate, there was an increase in quantity and price 
of goods amounting to some $6,000 or $7,000.

In D H there was no erasures of peaches and tomatoes, 
to the value of $18,915.98 ; there was no alteration in the 
price of real estate from $6,000 to $12,000, but put down at 
first at $12,000 ; neither do I think that there is any alter­
ations or erasures in D 5, and the idea of any business man 
mistaking D 5 for D 1, never occured to me»until 1 first heard 
it in this suit.

D 1. although belonging to me, and my private property, 
having two-other inventories taken the two previous years 
in it, and other memorandums, was left by me at the 
office of the factory of Stout, Dyer & Wicks, along with 
most of my other papers and books connected with that 
business, in the care of EL M. Seelejq one of the members 
of the firm of Stout, Dyer & Wicks, at all times open to 
the inspection of any members of the firm.

In making up inventory D 5, I stated the prices at which 1 
was willing to sell them a t ; at the same time I endeavored 
to put those prices at what I believe the articles would be 
worth in the market, and to a person carrying on the busi­
ness.

Question—Did you on the 14th of March, 1865, or at any 
otaer time, agree with J. W. Stout and his associates to sell 
that property at cost price ?

I did not; Mr. Seeley wrote out the inventory D 5, and 
knew that the prices in D 5 were not strictly cost; Mr.

icks, also a buyer, knew the prices of the heavier articles, 
such as real estate and tin cans, as we together took the ac­
count of stock ; we went over all the goods that were in the 
actory, item by item, counting the cans, weighing the spices, 
counting the barrels of walnut juice and walnut catsup, also 
ie cans and bottles of jelly juice. Wicks counted the bar- 

|§ s °* Cumberland sauce alone: he manufactured it and 
knew all about it, and I did not.

. further state that Stout and his associates re­
ived from me upon the amount of inventory D 5, a credit 

1 Tamoun1t due Mr. Wicks, of $12,000 as cash, 
j. . ^°uld further state, that Wicks, if I had held him 

. lc fi| our article of agreement, would have had a credit 
tm?/, mve,}t01T of not to exceed $5,000, as he was en- 
hirl h ° 0ne' ^ r(f °f fhe profits of the concern; if the books 
a nr> nfi settled up March 14, 1865, I doubt their showing 
abo  ̂ cre(^ t °f $5,000 ; this was occasioned by the
and namec* peaches and tomatoes not having been sold, 
two n 6 unse^ e(f accounts on the ledger, one-third of which 

mounts would have been due him from me, when said
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peaches and tomatoes were sold and paid For, and when said 
ledger accounts had been paid; but, as he was anxious to 
•enter the new firm with as large an amount of capital as he 
could, I purchased of him at a fixed price the peaches and 
tomatoes, and also assumed the ledger accounts, allowing 
him m our settlement to use them as though I had received the 
cash tor them ; those accounts were arranged in this way by 
an agreement between Wicks and myself, that he should nay

ta ? e M I the amount of whatever of such accounts as 
H  |  c°u] d ®ot c®Uect, and for such unsettled accounts not col­

lected, 1 had his bond at the present time for something in 
the neighborhood of $900.

Question—In your conversations with Stout and Dyer, on 
March 7, 1865, m Philadelphia, did you agree to sell them 
your property at the prices stated in inventory D 1 ?

I did not, and had not P 1 with me at that time, and did 
not expect to sell them the property at that time.

Question Did you then and there offer or agree to sell 
them the said property at its cost price ?

I did not
Question—In your conversation with them on the 8th of 

March, in Bridgeton, did you oiler to sell them the said prop­
erty at the prices stated in 11 1 ?

I did not, or I never should have presented them an inven- 
tory, the first item of which was real estate, $12,000, and in 
D 1 it was set down at $6,000.

Question Did you then and there offer or agree to sell 
them said property at cost ?

1 did not.
Question After the execution of the deed for the real 

estate, and the bill of sale for the personal property, execu­
ted March 14, 1865, were all the goods and property set | 
down in D 5, delivered to the parties purchasing, and if not, j 
state what was not delivered. I believe they were all de-j 
livered, except an error in the account taken of Cumberland j 
sauce, by Mr. Wicks, who in counting the barrels of Cum-j 
berland sauce counted some for full which were not. Thel 
barrels had covers on them, and had to be taken off to ascer-1 
tain whether they were full or empty; this was afterwards 1 

40 reported to me by Mr. Seeley, and the value of the sauce noi l  
delivered, (Exhibit D 2 shown witness,) $266, was allowed 1 
to them on the payment of Exhibit D 2; that amount was! 
taken out of the principal of the bond.

Question-—When that bond, D 2, was paid to you, how was I  
it paid ?

Two hundred and sixty-six dollars was deducted out for* 
'Cumberland sauce, not delivered, leaving a balance of® 
$4,367 ; interest on that amount for 10 months and 3 days,® 
was added, amounting to $220.63, altogether amounting toj 

50 $4,587.63, for which I received a note of Stout, Dyer f

3 0
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Wicks, payable one month from December 14, 1865, which 
note was paid at maturity. The item $220.63, is the interest 
referred to in J. W. Stout’s answer to question 103 on part 
of defendant.

Question—After the sale made by you to J. W. Stout and 
his associates, March 14, 1865, did J. W. Stout or H. B. 
Dyer, ever make any complaint to you in reference to the 
quality of the articles you sold them ?

Ihey did not, nor did they make any complaint as to 
quantity of Cumberland sauce to which 1 have referred ; nor 10 
did they report to me any complaints from their customers as 
to the quality of any of the goods sold by me to them.

Question—Is it the custom of trade in this branch of busi­
ness, when any defects as to quality or quantity are discov­
ered in goods sold, to report the same to the seller as soon as 
discovered ?

It is; and if satisfactorily proven, and a demand has been 
been made within a few weeks after the sale, it is generally 
allowed.

After the sale by me to Stout and his associates, at their 20 
store in New York, 1 don’t recollect the time, but it was 
the time referred to by Clements, a witness on the part of " 
defendant. Stout complained to me of the price of walnut 
juice, and I don’t remember that any other article was allu­
ded to. He then asked me if I would make any deduction in 
pnce on that juice. 1 replied that I should not, as it was. a 
fair sale, and ho knew the price when he bought it, and 
agreed to give that for it. He replied, didn’t you sell it to 
uie at cost ? I replied, speaking ironically, I think not sir; 
e answered, I think you did sir, and the matter was dropped. 30 
Question In your reply, “ I think not,” did you mean to 

imply any doubt in your own mind how you sold ?
1 did not; I meant just the reverse of selling at cost.
Adjourned until 3 o’clock, August 9.
Nine o’clock, Aug. 9, examination resumed.

Sale took place’ during the years of 1865 and «oo, 1 had several interviews with Mr. Stout; once or twice 
LTi ^ieks came out to mjr farm on business matters, 

have met him several times, once in front of the hotel; 
it remember other placesv  He did not at any of these 

1 8 1 1  make any complaint at the price for which he 
W a5ed- -DurinS tIie years of 1865 and 1866,1 had cor- 
JPondence with the firm of Stout, Dyer & Wicks, in New 
IkL • d,ln this correspondence no complaint was made by 
^ ,1.ri relation to the sale.,
(Inis answer objected to by defendant.)
Mpers purporting to be letters from Stout, Dyer & Wicks, 

marked Exhibit 6 on part of complainant.
27
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These are letters from Stout, Dyer & Wicks received by 

me; 1 have not any other letters from them in relation to 
this business; the walnut juice in the sale was prepared by
L. J. Wicks, who had charge of all the manufacturing de­
partment, and whose reputation as a processor stands high; 
this juice had been prepared for the purpose of making wal­
nut catsup; we used walnut catsup in the manufacture of 
Cumberland sauce; I should suppose the cost of turning wal­
nut juice into walnut catsup, would be about twenty-five 

10 cents per gallon for materials and labor; and the evaporation 
of walnut juice in the process would be equivalent to about 
one-fifth of the amount of walnut juice us6d. Walnut juice 
is not an article sold in the market as such; walnut catsup 
is sold in the market, and I have no positive proof of its value 
on March 14, 1865, but believe it was worth in the market, 
$1.38 per gallon.

(The last answer objected to by defendant).
My reason for fixing this price is, we had bought some 

prior to that date, and at the same time, mushroom catsup at 
20 the same prices; I mean the4 walnut catsup and mushroom 

catsup at the same price, $1.25 per gallon each; we after­
ward purchased mushroom catsup at $1.38 per gallon, but 1 
have no bills of walnut catsup purchased after that date; but 
my impression is that we did purchase some at the same 
price; the catsup spoken of all through was American catsup, 
the English catsup cost more money; we imported some our­
selves and put it in the inventory at $2 per gallon, although 
it cost us more money; I mean in inventory D 1 and 11 5; 
I put walnut juice in inventory D 5 at seventy-five cents per 

30 gallon, which would make it cost, when manufactured into 
walnut catsup, $1.15 per gallon. I would state in this con­
nection, when thus manufactured at a cost of $1.15 per gal­
lon, it had in it some anchovies which the American walnut 
purchased at $1.25 per gallon had not. Walnut juice was 
put down in inventory D 1 at fifty cents per gallon, and l 
have no particular reason for so putting i t ; it was so put m 
our general account of stock to balance our books, as we sup­
posed it to be worth more than that to us in our business. 
In the sale made by me to Stout, Dyer & Wicks, there was 

40 no property included in the inventory except what had been 
purchased, used or manufactured by me in the prosecution o 
my business; all of this property was useful to the new firm, 
if they had carried on the same kind of business; and 1 was 
led to believe from the fact of their having a much larger 
amount of capital, more members of the firm, and a store 
cated in the city of New York, that they designed doing a 
much larger business than I had ever done in all its branc e . 
The new firm did not change the nature or character o 
business, to my knowledge, after their purchase from m _ 

50 They, in answer to a question after March 14,1865, mtorm
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me tliat they expected to put up a large amount of meats and 
noultrv I but at that time, by the combination of the two 
stocks of H. B. Dyer and John W. Stout & Co., or whatever 
the firm was, 1 don’t know its name, and by heavy orders 
given by the firm of Stout, Dyer & Co., previous |9  March 
14th, they had enough meats on hand to last them lor some

Question—State the amount of your sales of Cumberland 
sauce during the year previous to your sale to Stout, as near
as you can. , I  I I I rt ,,

January 1, 1864, to January 1, 1865, we sold̂  to L. M 
Dudley at 30 per cent, discount, net amount, $7,U4b.Uo; sold 
to others through our agents, $6,339.38. upon which amounts 
our books show a profit of $2,075.56 ; these sales were made 
under great disadvantages, as we had no store, either in Mew 
York or Philadelphia, and were obliged tô  offer it to our 
agents, to some of whom, we gave a heavy discount.

| think we had lour agents; for their special exertions and 
advertising, we made various discounts, in proportion as they 
advertised and made it a specialty. Gilbert in Boston, 1 be- 20 
lieve, paid $24 per gross for hall pints, and $45 per gross lor 
pints, net f 1 do not remember Archer & Reeves’ commission; 
they bought some May 1st, 1864, halt pints at $30 per gross, 
less Wm per cent. After discontinuance of agency (1 am 
reading from Reeves & Parvin’s letter, dated August 2,1867,) 
Reeves & Parvin bought to fill orders, 2 gallons at $1.90 per 
gallon; also 12 dozen pints at $57 per gross, less 50 per cent., 
and 18 dozen half pints at $32 per gross, less 50 per cent.
We had an agency at New Orleans, Griffin & Porch, to whom,
I think, stating from memory alone, we took off 30 per cent. 30 
discount; after March 14, 1865, said sauce not being sold, to 
close the account with them, if they would purchase it, we 
offered to make the discount on the whole of fifty per cent., 
and so closed it up; we had an agent at Chicago, I do not 
remember the terms of his commission.

I think that our commission to Archer & Reeves was 15 
per cent.; we to have the benefit of all advance in price over 
the price of five gross lots; the price oi lots of j=ross 
and over was $30 per gross for one-half pints, and $54 per 
gross for pints; when sold in lots less than one gross, an 4 
advance in price of $6 per gross was obtained.

Question—In your contract with agents, for the sale of 
Cumberland sauce, previous to March 14, .1865, did your 
discounts wilh them vary according to the amount they were 
willing to expend in advertising and pushing the thing upon 
the market, or did you have a fixed rate ?

It did so vary.
I did make the remark to Mr. Seeley, which he alleges in 

his answer to question 1499, on part of defendant, ‘‘ that 
the firm would be better off if they would throw the Cum-
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berland sauce into the creekW the reason was, the great 
difficulty in our procuring suitable men as agents, who would 
make it a speciality, and that we were obliged to act entire- 
ly through them in advertising and selling it, and that we 
could make more money on the same amount of capital on 
canned goods.

Question—How long would the walnut juice you sold 
have lasted the new firm, upon the basis of the sale of $50,000 
worth of Cumberland sauce per year ?

(Objected to by defendant.)
At $30 per gross for half pints, and $54 per gross for 

pints, which was the price our agents got in lots of five 
gross and upwards, 1 think between one and two years.

Question—For what purpose was the jelly juices used ?
For making jellies—the juice is made into jelly by adding 

sugar and boiling it.
Question—Taking your sales of jellies for the preced­

ing year, as an indication of what the new firm would sell, 
how long would the juices, you sold to them, have lasted 
them in the manufacture of jellies ?

(Objected to on part of defendant.)
About four months.
Item 732, five gallon cans, page 3, D 5, being shown, wit­

ness says:
Three hundred and fifty-three of these cans, at the time of 

the sale, contained jelly juice; the residue of these cans, at 
that time, contained spices, herbs ; the balance were empty; 
I suppose fifty contained spices and herbs; I will correct 
that, I think it is wrong; I speak only from memory—make 
that fifty, thirty.

I believe they were counted five gallons of jelly juice in a can; 
the number of* gallons of juice being 1,765, and being di­
vided by five, gives 353 cans.

Those 732 cans were put down in the inventory at fifty 
cents, because they had been used, part of them, one year, 
part of them longer, and the fifteen cans, the next item, 
were new, and put down at $1 apiece.

The first complaint I ever heard from Stout about any de­
fect in the 1,765 gallons of jelly juice, was in his. answer 
to interrogatory 193, in giving his testimony in this cause.

Question—Had you any reason, at the time of the sale, or 
have you any reason now, for believing that the jelly juice 
had soured ?

(Objected to by defendant.) , „
I believed then, and believe now, that on the 14th o 

March, 1865, it was good.
The 763 gallons of tomato pulp is put down in D 5 at

50

twenty cents per gallon, and the same article in D I  uj Pu  ̂
down at forty-five cents per gallon, and is 1,500 gallons, 
that article was used for the manufacture of tomato catsup.
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That pulp was made by Lorin J. Wicks, and its quality 

was good, and was part of the same used by us previously 
in the manufacture of tomato catsup, of which tomato cat­
sup, we sold to one house in New York, between October 
and December, 1864, over $1,200 worth, of which we had 
no complaint; this was in addition to the sales made by our 
general agents, Archer and Reeves.

The tomato catsup sold by me to Stout and his associates, on 
the 14th of March, was made from the same pulp |  that lot 
was fully as good as the catsup sold to the parties above
named. , - „

The Cumberland sauce show cards, were cards got up tor 
the purpose of being given to purchasers of Cumber an 
sauce, and by them placed in their places of business toi a - 
vertising the sauce; the same remarks will apply to eir 
using them, which I have formerly used in reference to the 
labels, which is, that they contained the name of C. .
Pithian & Co., and they had the right to use them accoidmg 
to our article of agreement.

The printing plates were got up for the purpose of print­
ing labels for our canned goods, and had on them the name 
of Chas. S. Fithian & Co. They were in _ good condition, 
and, I believe, cost the price they were put in at in D 5, and 

| could have been used by them under the above- mentioned 
agreement. * „

The bottle moulds were private moulds, with the name o 
Pithian & Pogue, or C. S. Fithian & Co., on them, in good 
condition, and could have been used under the above agree­
ment, or they could have had them altered, at a small ex­
pense, and their own names put in them.

The lot of labels, $945, I think that 1 stated to Stout and 
Dyer, that they cost me that amount of money, and that 
was not willing to sell them for less. ,

The eight tumbler cap dies, with the name of the urm an 
the kind of jelly engraved on them, and were used for making 
and preparing tinfoil into caps for the tumblers of jelly, they 
were in good condition, cost what they were put in at, m If 
5, and could have been used by them under the above agree­
ment.

The sage was used in putting up .meats ; the bone dust was 40 
used for filtering the liquor that was used on brandy peaches; 
the hominy was used in manufacturing zea mays; groun 
nutmegs was used by us in making apple sauce. 1 believed 
at the time of sale, as well as now, that they were all m good 
condition, except the two barrels of hominy, which Seeley or 
Wicks, sometime after the sale, 1 don’t remember how long, 
f̂ormed me was not good. . ,
Question-—Did you ever, except as to the article of hominy , 

hear any complaints as to these articles until after the com-
êncement of this suit?

30



i have not, as to my recollection.
The lot of hot-bed boards, set down as worthless in the] 

testimony of Dyer, I afterwards bought them back of R. M. 
Seeley, one of the members of the firm of Stout, Dyer &| 
Wicks, and paid him, I believe, $25 for them; it was either] 
$20 or $35, my impression is, it was $25 ; the boards are now 
in my fence.

The muslin sash were made for hot-bed purposes, for 
raising plants ; 1 should suppose cost $1.50 each; they were 

10 about 100 in number; the muslin with which they were 
covered, on part of them was torn, and part of them wa* 
sound; the frames, I think, were all sound ; we had to use] 
them in raising tomato plants, and were made for that pur­
pose to cover the hot-beds.

The apple jam and 20 dozen zea mays were delivered to 
them after the 14th of March, 1865, and were the same kind 
and quality of goods as were previously sold by us, and 1 
believed them to have been of good quality at the time of the 
sale, and have heard nothing to the contrary from Stout or j 

20 Dyer previous to this trial.
The wooden bather is a lattice work, square, with iron 

rods at the ends, crossing at the top, with an eyehole to . 
attach a hook or rope, and is used for the purpose pf process­
ing jelly juices in glass bottles in hot water. The iron bather 
spoken of by the witness, as partly worthless, was used for 
the same purpose, and has ^n iron bottom.

Stout, Dyer '& Wicks, after the purchase, built baths for 
bathing glass in, and had no further use for the others; 1 
believe they did. The glass sash were hot-bed sash, used tor 

30 the purpose of raising tomato plants ; they cost, when made, 
from $5.50 to $1.50 apiece; they were made at different 
times; 1 think there was about one hundred sash in this lot, 
the glass had been broken out of some of them. 1 mean 
some of the glass was broken out of some of the sash; 1 con­
sidered these sash worth tome the $137.50 at which t ey 
were put down, and was not willing to tajce less for them, 
they cost me more than that amount when new.

The six copper kettles, set down in inventory 
each, and which Stout, in answer to question 197, m his ex- 

40 amination says cost $25 each, according to bills in m) P0t- 
session and estimates, cost me $50 each.

(The examination is, by consent of the parties, ^jourl̂  
until Tuesday, the 13th day of Augdst at 10§ o’clock, • -> 
at this place.)

At 10| o’clock, A. M., Aug. 13th, the cross-examination of
Charles S. Fithian, resumed.

Question—In making up inventory D 5, what gover
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you in the prices of the articles? Had yon any reference 
to the cost, if not, why?

The prices were put down at what I was willing to sell the 
goods at, to be subject to their inspection on the 14th of 
March, the time agreed upon for their return from -New 
York to Bridgeton i some were put in at or about cost, some 
more than cost, and some were less than cost; 1 ha,d no ref­
erence to the cost of the articles in making up the inventory, 
because they were not sold at cost ; I will state I have inade 
an examination of some of the articles in D 5, with which 
the defendants have found fault, in regard to price, and find, 
from bills and receipts and book accounts, that I had paid 
out over $9,000 for the real estate, in which account is no 
charge for labor done by any of our da}7 hands, from Feb.
1,1861, to March 14, 1865, in making fence, laying trunks, 
digging cellar, helping on buildings, and of any work not 
done by regular mechanics; I only find one of Frederick 
Bowen’s machinists bills ; I think he had several; no account 
of lightning rod or smoke stack ; no account of digging and 
walling up one well, I suppose about 36 feet deep; no ac­
count of settling one well; no account of any stone, except 
for part of what was used under one building; no account 

i of any tinman’s work in gutters, spouts, <fcc.; only a small 
amount of carting in the bill; no account of any white pine 

j siding used in weather-boarding one building  ̂85 feet long- 
j by 14feet wide, 12 feet posts; also one building 1.6 bj 16 

feet, and 14 feet posts; no account of any white pine boards, 
purchased by us by the cargo, and used in making boxes, 
and in buildings on the premises, from 1861 tô  1865, as we 
were in the habit of Tt&i&g- these boards in our improvements 
as we wanted them, when we had them on hand, as we did 
not have them at all times, with the exception of about $15 ; 
no account of any carpenter’s work on any of the following 
buildings :—One building on cellar, 85 feet long by 14 feet 
wide, posts 10 and 14 feet high, with gravel roof;, one build­
ing 16 feet by 16, with 14 feet posts, shingle roof; one build­
ing 36 feet long by 20 feet wide, 8 feet posts, with gravel 
roof; one building 16 feet by 8J, 8 feet posts, with board 
roof; one building 40 feet long by 20 feet wide, 8 feet posts, 
with board roof; one building 20 feet square, 16 feet posts, 40 
gravel roof; one shed 20 by 40 feet, 8 feet posts, and gravel 
roof. ' .

îx copper kettles put down in D 5 at $50 each, from bills 
and estimates, 1 find is about their cost. _

hive tomato catsup tanks, put in at $100 each in D 5, by 
an estimate made by Wm. C. Whitaker, who made them, and 
who received’ $25 a piece for building them, we finding all 
ihe materials, amounted in said estimate to $80 apiece.

I find two sets of candle moulds put in D 5, at $9 each, 
cost that amount; the quality was about the same as when 50

30
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we purchased them; they were second-handed when we I 
bought.

1,016 half-gallon bottles, extra, put down at $30 per! 
gross, the price at which Mr. JBodine, glass manufacturer, re­
ported to us that they would cost, if made at that time 
March 14, 1865.

50 gross pint ovals, put down at $8 per gross, and a lot of 
quart brandy peach bottles, the prices of which were ob­
tained from the same source.

10 112 wooden trays, many of them made by Horace S. Carter,
put down at 30 cents each, are less than the price he said lie 
received for making them, when he found the lumber.

I have no means of knowing what those wooden trays 
cost, and have no bills in reference to them.

Hot-bed boards put down at $25, afterwards were pur- 
chased and paid for by me at the same price,

55,517 two pound New York cans put down at 11 cents 
each, I presume did not exceed the price that Stout & Dyer 
were to give us for making 150,000, as per our agreement 

20 with them, on the 7th of March, 1865, in Philadelphia, 
as they made no objection to the price of them when they 
examined the inventory of March 14, 1865.

I have no recollection of the price put in that agreement; 
we did, in that agreement, agree to furnish like cans at a 
fixed price, and they to furnish the tin at a fixed price.

Twelve sets of round didfe, in D 5, at $20 a set; we had 
two sets* made by Smith Sr Webb, February, 1865, of the 
same kind, for which we paid $22.50 per pair or set.

Twenty-five gallons of peach brandy, put in D 5 at $2.50 
30 per gallon ; the only sale which I recollect of it, was made at 

: $3.50 per gallon.
In regard to the spices in D 5, from bills on hand, and 

from information procured since March 14th, 1 believe they 
would have cost to have purchased them in the market all 
they were put in at.

By the article spices, 1 mean to include such articles as 
cayenne pepper, allspice, mace, ginger. &c.

Item 5,392 boxes; I find bills, November 7, 1864, for
7,000, at 20 cents; 1,000 at 26f cents each; 1,200 at 23| 

40 cents each, in shooks in Philadelphia; it cost about 3 cents 
each for nails, labor, freight and cartage, to put them mto 
boxes as I sold them; they were put in the inventory D 5, at 
24 cents each, less 3 | cents per box, .for 1,000 boxes.

Item Cumberland sauce, 396 dozen pints, $54 a gross, 
amounting to $1,782 in I) 5 ; 2,050 dozen one-half pints of 
same sauce, at $30 a gross, amounting to $5,125; Chicago 
shipment of Cumberland sauce, $312—40 percent, discount on 
the whole amount. I find no evidence of an^ sales 
made or commissions allowed for that article to exceed 

50 per cent, before March 14, 1865.
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The statement made by me in the previous part of this 
examination, in which I stated, reading from Reeves & Ear­
vin's letter, that they had purchased Cumberland sauce at 50 
per cent, discount, is incorrect; it should have been 5 per 
cent., as Francis B. Reeves, one of the partners and who 
wrote the letter above referred to, informed me last evening,
I having mistaken what he wrote for 5 per cent, oft, to be OU

PeQnestion—State what per cent. was_ taken off of Cumber­
land sauce in inventory D 1, and why it was don€’ • , .

Fifty per cent, was taken off for the purpose of balancing
our books in taking an account of stock. | _ . .

Question—Was that discount made in inventory D 1, in 
reference to any sales you had made or proposed to mane 
at that rate.

No, sir. , . •
Question—State generally what amount of goo s 1 

ventory D 5, were hermetrically sealed, so that they could
not be examined ? „ 1 .

Apple jam, 35 dozen, $87.501 20 dozen fruit m case, $60, 
1,765 gallons of jelly juice, $882, is all that I remember, 
spoiled hermetrically sealed goods generally swe w eP, 
spoiled, but not always; it swells the tops and bo oms
the cans out. , , , 1; .

Wicks and Seeley, I believe, knew the cost and quality 
of those goods as well as 1 did at the time of the sale.

Question—In the settlement made between you and w i c k s  
in 1863 and 1864, or a t any other time, did you estimate 
the cost of the real estate and fixtures at $6,000, as stated by 
him ? ,

No, sir; all settlements made with him were made accord­
ing to inventory D 1. .

Question—Was your settlement with him made m i»w, 
made according to inventory D 1 ?

Yes,sir.
Please explain your answer to the last question. 1Qi>o 
Our agreement with Wicks was made January 20,  ̂ •

Paper marked Exhibit No. 7, on part of complainant, is the 
paper I refer to ; our settlement with him P ebruary 1, »
was made according to the account of stock taken and 
entered in D 1, February 1, 1864, as compared with the 
stock account taken January 1, 1863, and all settlemen s 
made after that date, to March 14, 1865, were made 
according to the inventories in D 1, and according o e 
price at which the real estate was there put down.

The business of the year, from December, 1864, to March, 
T865, was settled with Mr. Wicks, according to inventory 
D5. .

Question—Examine Dyer’s answer to question No. 785,
.(1 Stilt.O XT An -»»AnAll Anf-i atiO 1T1 r*ofAT*pnf“.p! to the conversation .

30

40

-- rjAclimii« -L'J'CI O cwlioyyva w -----  A
lud state your recollections in reference to the conversation . 50
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I did see Dyer after this suit commenced at his store in 

Barclay street, New York, and made remarks to him in subJ 
stance, 1 think, about as he has stated it here ; my reasons] 
were that 1 had learned from personal conversation with mem. 
bers of the firm of Stout, Dyer & Wicks, and in eonversa- 
tions with others who had derived their information from 
members of the same firm, that the firm of Stout, Dyer t  
Wicks had lost in their business several thousand dollars; 
that they were dissatisfied with Dyer, and were determined; 

10 to get him out of the firm as quickly and as quietly as pos-i 
sible, so that they could have the books examined by aprac-j 
tical book-keeper, as he had kept them, and they could not 
understand them; I considered this conversation strictly 
private between Dyer and myself, and should not have men­
tioned the above facts, if I had not been compelled to have 
done so in self-defence ; I mean in reference to Dyer’s charge 
against me.

Examination adjourned until 3 o’clock, P. M.

Three o’clock, P. M., resumed examination.

20 And being cross-examined, says :

Stout and Dyer manufactured canned goods, as 1 under, 
stood, in New York, previous to buying me out; I did not 
know it of my own knowledge.

The agreement spoken of, as between Wicks and myself, 
is a written agreement, and marked Exhibit No. 7 in this 
cause; there was no other prior to March, 1865, between 
us.

Question—Did you not, on March 7,1865, in Philadelphia, 
in your conversation with Stout and Dyer, relating to the 

30 sale of the property, refer to the inventory D 1 in any way?
 ̂ Not to my recollection; I did not then say, to my recollec­

tion, that I had at Bridgeton, at that time, an inventory of 
the property in question.

Question—Did you not say to Stout or Dyer, on March 7, 
1865, at Philadelphia, that you would sell the property by 
an account of stock you had taken before then for the ex­
press purpose of taking in a partner, or selling out on ?

No, sir, or I should not have shown them an inventory 
March 14, 1865, when they came down to close up the epa- 

40 traet for sale, the first line of said inventory D 5, bearing 
- date March 10, 1865, thus showing that it was not inventory 
D 1; neither would I have left D 1 in their safe at Bridgeton, 
until it was removed by Stout.

Question—Did you leave any other books in their factory, 
at Bridgeton, besides D 1 ?

I did—several—bills and papers.
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We never successfully used the bone dust, as a filterer ; 

we did successfully use the hot-bed sash for the purpose for 
which they were made-; I did not reserve from the sale ap­
ple jam and zeamays; I believe they were not m our pos­
session at the time of sale; and by the contract lor sale,
1 only agreed to reserve the'peaches and tomatoes ; they 
were to take all the rest of the stock ; there was some Cum­
berland sauce at New Orleans* in the hands of our agent, 
which they did not take ; it was reserved from the sale; 1 ■. 
first reserved the peaches and tomatoes from the contract III 
for sale on the 8th of March ; I do not remember to have • 
done so‘on the 7th of March. .

I do not remember to have shown Stout or Dyer D 1, on 
the 8th of March, at Bridgeton, though 1 may have done so.

We spent the day on the 8th of March, 1.865, at Bridgeton, 
in examining the property and endeavoring to consummate 
the sale. 1 do not remember that there was anything said on 
March 7th, as to the amount of cash that was necessary to 
consummate the sale on the 8th of March.  ̂$5,000 was agreed 
to be paid in cash on the 14th of March, if they then agreed 2,0 
to take the property. Dyer said something on the 8th of 
March in regard to Entering: into a written contract respect­
ing the sale of the property ; he said it to me. I told him I 
expected to fulfill my part of the contract, and did not think 
it was necessary. 1 mean by we examining thê  property,
Stout, Dyer and myself, and presume Wicks was with us, but 
don’t remember. Stout and Dyer came to Bridgeton on the 
8th of March, in the morning train, about 10 or half-past 10 
o’clock, and left in the afternoon train about half-past 3 _
o’clock. 1 do not remember that I was with them at the fac- 30 
tory all the time; 1 know they came down in the morning 
train, for Wicks and myself came down with them,.for the 
purpose of showing them, the factory property. X do not re­
member what was shown them ; they came down for the ex­
press purpose of examining the factory property, and I sup­
pose did so to their satisfaction. | „
Question—Did you show them the twelve cooking tanks .
I can’t answer it any better than by the former answer.
Question—Did you show them the railroad tank ?
I do not know; 1 only can say that most of those tanks 40 

und boilers stand now as they stood then, and no person can 
pass through the building without seeing them.
Question—Did you show them the two iron kettles and six 

copper kettles, at that time ?
They were situated in the centre of the main building, and 

would have to be seen by any person in that building,- and I 
have no doubt that all the above tanks and kettles were 
®een and examined by Stout & Dyer, as they came from Phila­
delphia for that purpose, and no other.
Question—Did you show them the two water tanks then . 50
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They stood upon the outside of the main building, and no 

person could pass out of it towards the engine house, which 
was one^of the main passages, without seeing them.

Question—Did you show them the work benches in tin 
shop and tinman's cupboard ?

I have do doubt they saw them, as they came down from 
Philadelphia expressly to view the property, and had every 
facility for doing so.

Question—Did you yourself specially direct their atten- 
10 tion to any of the items lastly referred to ?

I have no doubt but that I did, although I have no distinct 
recollection of it, as it is not probable that they would come 
down to effect a purpose, which was an examination of this 
property, in my company, and go home without seeing any­
thing.

Question—Were the 12 cooking tanks, railroad tank, ket­
tles, the 5 tomato catsup tanks, water tanks and the work­
benches on the 7th and 8th of March, 1865, and from that 
time to the 15th of March, 1865, connected with the machin- 

20 ery and boiler and property and building ready for use ?
They were all, I believe. There were two tomato tanks 

besides the five, which were connected with piping with the 
boilers; said piping had frozen and burst during one winter, 
and the connection had been severed ; my impression is that 
this occurred in the winter of 1864 and '65, although it may 
have been in the winter of 1863 and '64.

We successfully used the muslin sash for the purposes for 
which they were made.

The hot-bed glass sash were of different sizes.
30 I have the bill for the American walnut catsup, which 1 

said 1 bought; 1 have only one bill.
I think we abandoned the use of the wooden and iron bath­

ers before we sold to Stout, Dyer & Wicks, but don’t re­
member how long. I know we used them for some time.

When I spoke of the real estate costing $9,000 and over, 
it was exclusive of the loss of the boiler explosion.

Chas. S. Fithian & Co. furnished the lumber for the 5 to­
mato catsup tanks. I don’t remember of whom it was pur­
chased, nor the price. They had been used, I think, one 

40 year before they had been sold to Stout, Dyer & Wicks.
The other tanks and kettles were bought and built as they 

were needed.
Wicks came to our place in the spring of 1862. I believe 

all the tanks, excepting 4, were made after that date j one 
copper kettle was bought in July, 1861; the other copper 
kettles were purchased in June, 1862. 1 gave for them, the
six, $240; they were afterwards set in a wooden frame com-' 
posed of scantling and boards, tinned over on the top an 
soldered fast to the kettles, which arrangement, 1 suppose, 

50 would cost at least $60.
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In getting the bills together to ascertain the cost of the 

real estate, I have endeavored, as far as I knew, not to put 
in any bills for repairs, although there may be some items in.
The bills are on the table subject to the examination of Mr.
Stout; many jobs that were done I have no bills for, and 
have no account of them; the wells and lightning rods spok­
en of before, are samples. Mr. Whitaker made the estimate 
oi the five tomato catsup tanks at my request, last week, as 
to what he would have built them for, March 14, 1865.

The lot of land cost me $700; one lot purchased in 1860 10 
for $600, containing one hundred and ninety feet front on 
Irving street, and two hundred and four feet on Bank street; 
the second lot purchased of C. E. Elmer, November 25,1862, 
thirty-five feet on Irving street, and. one hundred feet deep 
for $100.

October 7, 1862, sold to Hammond, forty feet on Bank 
street, one hundred feet deep, for $200, which at that time 
at the same rate would have made the first purchase worth 
$1,000. Said two lots of land being put in the above calcu­
lation at $500. On the 8th of March, 1865,1 expressly told 20 
Stout & Dyer what would go in as real estate, and the re­
mainder would go in as personal property.

Question—Did you show to Stout & Dyer all of the articles 
of property on the 8th of March, 1865, that you expressly 
classified as personal property independent of the real estate?

They came down from Philadelphia to Bridgeton on the 
8th day of March, for the purpose of examining the property, 
which I afforded them every facility for doing, after which 
examination I told them my price for the real estate, $12,000, 
expressly naming what should be considered real estate, the 30 
balance of the property to be personal.

In making up inventory D 5, I believe Wicks and myself 
were together all the time in taking that inventory, both of 
us counting the goods, as we were disengaged.

Question—Did Mr. Wicks, in the taking of inventory D 5, 
act for Stout, Dyer & Co.

No sir. He acted for himself. I think Seeley counted 
and weighed some of the property. 1 particularly remem­
ber that we were all three present in taking an account of 
the walnut juice.

Question—In taking or making up of inventory D 5, did 
Seeley act for or represent Stout, Dyer & Co.

lie was in my employ as a clerk at that time, and knew 
that if a sale was effected on the coming 14th of March,
¥hen by agreement Stout & Dyer were to return to Bridge- 
t°u, he would be a partner in the new firm to the amount of 
»»000. Mr. Wicks also knew that he (Wicks) was to be a 
partner in the new firm to the full amount of what capital he 
®ight be able to command, I first urged that Seeley should 
be a partner in the new firm. He had been a faithful clerk 50
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to roe,—we had made money at the business, and if the war 
had not closed within about a month after the sale, and the 
business had been properly managed by the members of the 
firm in New York, I am satisfied that they would have made 
money. On the 8th of March 1 first informed Seeley that I 
had urged Stout & Co., to take him (Neeley) as a partner.

Neither Seeley nor Wicks, except by suggestion, regulated 
the prices set down in that inventory. The property was 
mine, and under my control. It was only their duty, if they 

10 had believed any article either was put in at too high a price, 
or was not needed in the business, or was not of good quality, 
or wa  ̂ not on hand as purporting to be in D 5, to have so in­
formed Stout or Dyer, on the 14th of March, when I present­
ed them with inventory D -5, and appealed to them for its 
correctness.

Seeley was my book-keeper, and had charge of all the 
books and bills. Mr. Wicks was the processor, and manu­
factured all the goods, and they both had access to all the 
calculations that were made as to the cost of the goods.

20. Question—At.the time, on March 14th, 1865, that you say
you handed D 5 to the parties, and appealed to Seeley and 
Wicks for the correctness of it. was either Seeley or Wicks 
a partner with either Stout or Dyer ?

They were not at that time, but had Stout & Dyer’s prom­
ise to be taken in as partners, if the sale was closed.

Examination adjourned until 9 o’clock, Aug. 14th, 1867.

At 9 o’clock, examination resumed.

At the time 1 say Stout & Dyer examined inventory D 5, 
March 14th, 1865,1 did not describe to them the condition or 

30 size of the tanks or kettles, because they had previously, on 
the 8th of March, made a personal examination of them.̂  I 
did not afterwards describe to them their size or condition, 
to my recollection. ‘

Neither Stout or Dyer were at the factory between the 8tn 
and 14th of March.

I did not, to my recollection, tak e  them to and show them 
orthe Cumberland sauce in barrels, on the 14th  of March.

I did not, previous to March 8th, 1865, make up any in­
ventory or account of stock at the factory, for the purpose of 

40 taking in a partner or making a sale of the same. We did 
make an inventory, dated Dec. 21,1864, and is the same one 
contained in book known as D 1, for the purpose of ascer­
taining the profits or losses of our business of the preceding 
year, ending December, 1864, by which our books were ■ 
balanced.

The inventory D 1 was made up under my supervision; a 
that time 1 had sole control of the property; I was engage .
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in the canning business two or three years before Wicks was 
employed by me; I can’t state the precise time; during that 
time I canned principally peaches and tomatoes, and did not 
know how to put up the other goods, such as peas, corn,
meats, &c. . ■ „ _  ,

On the 7th, 8th and 14th of March, Stout & JDyer were to­
gether most of the time when the conversations ,referred to oc­
curred, and I cannot remember which of the two did the most
of the conversation. r

Seeley and Wicks were present when I delivered to Stout Jo 
& Dyer inventory D 5, on the 14th of March, in the office at 
the factory, and was the same time at which I made the re­
mark above stated, and am positive I offered to show them 
that the goods on hand agreed with those put down in the in­
ventory.

The buildings are all on the ground , as stated by me to have 
been purchased of Sheppard and Elmer, except a building 
some 12 or 14 feet square, which is on a rented lo t; this build­
ing is, I should suppose, 50 feet from the office, on the opposite 
side of the street, what is known as the main building, and to: 20 
which the office is attached, and in which is the tin-shop,* 
benches and closets above referred to, also the copper and iron 
kettles, 12 cooking tanks and railroad tank, and about three 
feet from the main building, on the south side, was the engine 
house, in which were the engines and boilers ; about 8 feet 
from the engine house, and some 10 feet from the main build­
ing, was'an open shed and building together, used for skinning 
tomatoes and pearing peaches, and in which were two tomato 
tanks and scalding kettles. # •

Adjoining this last building and shed, or within ̂ a foot or -A 
two of it, was what was known as the long building, in the 
cellar of which was the jelly juices, walnut juice and walnut 
catsup; the first floor of this building was used as a store­
room; this building is 25 feet probably from the main build­
ing; some 14 feet from the end of this building was the 
building known as the ice-house; the lower floor of the ice­
house building was used for storing saw dust, the uppeHIoor for 
storing baskets. I should suppose this budding was 50 feet 
from the main building, adjoining the ice-house building, and  ̂
about 50 feet from the main building was that known as the 40 
tomato catsup building, and in which was the five tomato 
catsup tanks ; about four feet from this and 50 feet from 
jhe main building, was the building known as the coal-house, 
in which charcoal was kept; some three feet from the coai- 
house and fifty-five or sixty from the main building, was that 
known as the box-house, and was used for storing boxes; 
attached to the box-house was a building known as the car­
penter shop, the first floor of which was used as a carpenter 
%>, and in the second story the spices and herbs \vere kept; H  
fbe carpenter shop is some sixty feet from the main building. t>0
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The office in front of and attached to the main building, has four 
windows, one door opening from the main street, and two 
doors communicating with the main building.

Question—Was this office an enclosed room on all sides, 
or was it an open room ?

It was an office enclosed on all sides, and communicating 
with the main building by two doors ; one side of the room 
was formed by the east side of the main building. The cat­
sup tanks leaked after they were built, but not to hurt them; 

10 I think they leaked at the. time I sold to Stout and his asso­
ciates ; three of them were made out of inch boards, and two 
I think out of inch and three-quarter plank; these made 
from inch boards were bolted together by iron rods running 
through the entire length of the tank, and across each sepa­
rate division.

Question—Did not Wicks at the time you made them tell 
you they ought not to be made out of inch stuff?

(Objected to by complainant as being irrelevant to cross- 
examination.)

20 He may have done so, but I do not recollect i t ; I do not 
, remember whether the bolts were put in at the time they 
were made ; my impression is, they were put in afterward. ̂  

Question—When you put the five tomato catsup tanks m 
the inventory at $100 each, or when you proposed to inven­
tory them at $100 each, did not Wicks tell you, you ought 
not to so put them in the inventory, at that price; that they 
were not worth $25 apiece, or were not worth the price you 
proposed to set them down at? _

I have no recollection oi it whatever, and strongly doubt 
30 his ever saying so, from the fact that I believe on this tna 

he has sworn that he made no remarks in regard to prices o 
any articles, except two small items which he named ; neither 
can I believe that if he had told me so, when I appealed o 
him for the correctness of D 5, on the 14th of March, as 
being made out in accordance »with the terms of the sa e, 
and with which he says he was familiar, that he would av 
been dishonest enough to have allowed his future par ner 
to pay $500 for what he believed was worth only $1_̂ >- 

Question—Did you not, on the 7th of March, m rhi a 
40 phia, mention to Stout & Dyer, or either of them, the pr 

of the real estate, and say it was set down in the mven y
at $6,000 ? rMnvph

I did no t; I told them to come down on the 8th oi ’ 
when we would examine the property, and I woul 
price that 1 was willing to take for the real estate, w i
that time 1 did. , . n nr

Question—Did you not, on the 8th of March, tel ^
Dyer that the real estate was set down in the mven y
$6,000 ? . one

50 I do not remember having done so, although 1 ’
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thing is certain, it was set down in inventory D T at $6000, 
and if they saw and examined that inventory, they would 
know that fact without my telling them. Stout and Dyer did 
object to taking the labels of me, and afterwards agreed to 
take them at the prices mentioned in D 5.

Question—When they objected to taking the labels, did 
you not say to them, you (Stout & Dyer) agreed to take the 
property at cost, I charged you nothing for the good will of 
the concern or business, and I insist on your taking the 
labels at that price, or words to that effect, as they cost me 10 
that ?

1 did not; I did sav that they had cost me that amount of 
money, and 1 was not willing to sell them for less money 
than the amount put down in D 5, and if they took the prop­
erty they must take' the labels at these figures, as I had 
charged them nothing for the good will of the concern.

Question—Did you not#say on the 7th or 8th of March, to 
Stout or Dyer, « that Wicks7 interest in the concern was 
$10,000,” instead of $12,000 ?

1 do not remember having said so; if I did .it was incor- 20 
rect, as our books, balanced up Dec. 81, 1864 showed a bal­
ance due him of $4,347.07; there was at the same time a 
rest or profit ;ind loss account, amounting, I believe, to 
$11,180.49, which in case of the settlement of the business, 
this should prove to be a profit, he would then have been en­
titled to one-third of said rest account,; but as the books 
stood, there not having been a settlement of that account, he 
was only entitled to $4,347.07, above named, which was due 
mm in cash from me, and which he would have been entitled 
to have received from me, irrespective of any losses that 1 30 
might have sustained in my business up to the time of the 
aspiration of our agreement, (made an exhibit in this cause.) 
jar. Wicks' whole interest in the concern at that time, Dec.
31,1864, was the $4,347.07, and whatever actual profit might 
have accrued between Jan. I, 1863, as per inventory, D 1, 
and  ̂ final settlement of it had been made, Dec. 31, 1864, 
one-third of that amount was his. The rest, or profit and • 
oss account, of $11,180.49, represented the unsold property 
V . ® concern, at the prices set down in inventory, D 1, and 
which were affixed to these, said goods and property being 40 
unsold, and prices merely arbitrary, they being so fixed to 
a anco our books. I mean the profits that would have been 

if the said property and goods should be thereafter 
e°t f] w  prices stated in said inventory. He was also 
n died to one-third of any amount that might accrue for the 

sctd anC* ProPerty’ bringing more money than they were 
down at in D 1, from which this rest account was made. 

IRr s ^011—¡S I y°u not bdl the defendant on March 8,
j that the 203 barrels cost you $2.50 each ?
° not remember doing so.
29

50
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Question—Did you not tell him so on the 14th of March, 

1865?
I do not remember having done so.
Question—Would the walnut juice have brought at sher­

iff’s sale, on the 8th or 14th of March, 1865, 75 cents per ‘ 
gallon ?

It was not a saleable article in that condition—it being 
used to make walnut catsup, which was a saleable article.

Question—Would the Cumberland sauce, in bottles, the j 
10 the catsup in bottles, and the jelly juices, in cans, either ol 

them brought at sheriff’s sale, on the 8th or 14th of March, 
the prices they were respectively set down at in inventory 
D 1 or D 5 ?

As we were never so unfortunate as to get in the sher­
iff’s power, it is utterly impossible for me to say what they 
would have brought at sheriff’s sale.

Question—Would they have brought at that time, at a 
forced sale or public auction, the prices stated in D 1 ?

We were never so unfortunate as to have them offered at 
20 a forced sale, or public auction, but what we afterwards sold 

up to March 14th, through our agents, did bring those prices 
and considerable more.

Question—Would the walnut juice or walnut catsup, have 
brought at a forced sale or public auction, the prices they 
are stated at in D 1 ? ,

We were never unfortunate enough to have them oflere 
in either way ; and I do not know what they would have 
brought; those articles was used by us for thê  manufacture 
of Cumberland sauce, from the sale of which we rea- 

30 ized from walnut juice and walnut catsup much more iaii 
the prices affixed to them in D 1; the sales alluded to wei 
in the course of our regular business.

The boiler, engine, &c., was put down as persona,I pr p 
erty in D 1, at $125, and was included in the rê  ®8,a .̂ e 
D 5; the price of the real estate was increased $1̂ 5 7 
boiler, engine, &c., being included in that item.

I don’t think that any of the cans of jelly J111?68 , 
swelled at the time of the sale to Stout; I believe t a . 
were all good: I ascertained the number of cans 0 8 , 

40 jelly juice by counting them; Wicks and myself c 
them.

Examination adjourned until 3 o’clock, P.,M.

At 3 o’clock, P. M., examination resumed.

I do not know of any reason for putting the tomato p
in D 5, at twenty cents per gallon. ̂ | »nmmenced,

Wicks has told me repeatedly, since this sui ' , ce 
that he had never heard the word cost used m r
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this sale; except that he had an indistinct recollection that 
the tomato pulp was to be put in at cost, and that he could 
be of uo use to either party in this suit, as he knew nothing 
of the terms of the sale; that after having brought us to­
gether, he paid no further attention to i t ; this is the only 
explanation I can give in reference to the tomato pulp.

Question—Was there nothing said in regard to the to­
mato pulp, on the 8th of March, between you and Dyer at 
the factory ? _ _ t

Not that I remember; that pulp is set down in D 1 at 10 
45 cents per srallon.

Question—Was there anything said between you and Mr. 
Stout, on the 8th of March, in regard to the price of the to­
mato pulp, at the factory ?

Not to my remembrance.
1 sold the $1,200 worth of tomato catsup to Bogle & Lyle, 

of New York, in the fall and winter of 1864.
Question—Did you not tell Stout and Dyer, or one of 

them, either on the 8th or 14th of March; 1865, that you 
had just made the five catsup tanks, and that they cost you 20. 
$100 apiece ?

Not that I know of; 1 think they were all made in the sum­
mer of 1864; it might possibly have been the summer of
1863.

Question—Was there any government, revenuefor other 
taxes*estimated or embraced in the prices of property set' 
down in D 1 ?

30

The prices in D 1 were fixed without reference to taxes or 
cost, and at such prices as I thought could be realized for 
the whole property in case of my death; 1 do not remember 
that 1 told Stout or Dyer that the taxes wrere not embraced 
or included in the prices of the property in D 1; our taxes 
were all paid upon the sale of the goods,, and not when they 
were put up.

Question—How came you to bind Stout and his associates 
to pay the revenue taxes for the goods ? ^

Because a question as to who was to pay these taxes might 
have arisen, and as I was not willing to pay it, to avoid any 
trouble afterwards, it was put so in the agreement; 1 had it 
put in the agreement.

Question—Did you not tell Stout and Dyer, or one of 
them, that the reason they should pay these taxes, was that 
you had gold them the goods at cost?

No, sir.
Question—Did you not tell Stout, and Dyer, or one of 

them, that the taxes were not secured in the prices at 
which you had sold them the goods?

No.
Question-7-Did you not tell Stout and Dyer, or either of 

them, on March 8th, 1865, that $12,000 included all the real 50

40



estate and everything connected with it, the fixtures and | 
tools, excepting a few tools ?

No, sir, or I never should have presented them D 5 on the I 
#14th of March, for inspection. •

Question—Did you not fix the price of the tomato pulp, I 
on the 8th oi March, 1865, with Stout and Dyer, or either I
of them ? 1

It may have been done, although 1 have no recollection of 1
it. I

10 Question—Did you not. tell Stout oil the 8th of March, I
1865, that Cumberland sauce cost the fiv e  gross price with I 
40 per cent, off; that is, five gross price being $30 per gross I 
for half-pints, and $54 for pints ?

I have no recollection of doing so. I
Question—Did you not tell them so on the 14th of March,! 

1865 ?
1 have no recollection of doing so.
Question—Did not Stout or Dyer, or either of them,! 

through Wicks or Seeley, or either of them, before the 15th 1 
20 of June, 1866, complain to you as to either thê  prices m DI 

5, or the quality thereof, or the quantity thereof? . , I 
They complained of the quantity being short of Comber-1 

land sauce, and for which amount being short, I paid them ,1 
and in general conversation with Wicks and Seeley, 1 learned! 
some months after the 14th of March, 1865, they hg,d dis-j 
covered some of the jelly juices had spoiled. This coav®rsa'| 
tion was not made with reference to any request of ot°u j 
or Dyer, nor accompanied with any intimation that t eyj 
wished me to make any allowance for said juices. In ®| 

30 same general conversation, I learned from them, more par| 
ticularly Mr. Seeley, that Stout had expressed to him aissa I 
isfaction in regard to the price of walnut juice and je jI 
juice. I think these conversations occurred in 1865. 1 e 1 
was no intimation of a demand made, on me by.Jflu 1 
Dyer, through them, in their conversations. 1 do qo Jj 
present remember of any other conversations, and tnes i  
marks were only made by them, Seeley and Wicks, m a SI 
our ordinary conversations. These conversations 1 
some months after the 14th of March, 1865. ,

40 Question—Did not Mr. Wicks tell you, after the |
March, that Stout would sue you if you did not ma ® 
duction in the amount of inventory D 5—if so, wn a 
it?

He did not. , Wm f e f  deJ
Question—Did not Mr. Seeley after March 14t, „ . ’ J 

mand of you that you deduct from inventory D 5, tn 
of the label plates ? if so, when was it ? •

1 learned in conversation with Seeley a few days s - 1
he was under the impression that he did; 1 have no 

50 tion of it, and think he is mistaken.



Question—Did you not tell Mr. Stoat on the 8th or 14 th 
of March; that the jelly juices would keep for five years ?

I think not, as I knew they weuld not; I did not make 
any correction with Stout and his associates as to the two 
barrels of hominy, as it was never asked for.

Question—Did you not tell Mr. Wicks before March 8, 
1865, that you would manufacture up the quantity of walnut • 
juice, so as to run up your stock, for the purpose of joining a 
partner with you or for selling out ?

(Objected to by complainant as irrelevant). 10
No sir.
Question-—What articles are below cost in D 1 or D 5 ?
in D 1, real estate, 1 iron furnace, lot of glass sash, lot of 

muslin sash, 1 press, 12 sets round dies, 250 gallons English 
catsup; that is all I see in glancing over D 1 hastily.

In D 5 are items : one iron furnace, hot-bed boards, hot-bed 
sash, one press, 250 gallons English catsup,—these are the 
only items 1 see in looking over it hastily.

On the 7th or 8th of March, 1865, in talking over the 
property with Stout or Dyer, the horse and harness were not 20 
included; 1 have no remembrance of any conversation as to 
it, at that time; it was not in inventory D 5, because they 
were not sold.

Question—Did you not tell Stout or Dyer on the 14th of 
March, 1865. that you had not included the horse and har­
ness in D 5, because your wife objected to letting it go, as it 
was the only one she could drive ?

No, sir; she never drove a horse in her life.
Exhibits 7, 8, -9, 10, 11 and 13 being shown, witness 

says:  ̂ go
I received the money on these notes and checks, which have 

ffiy endorsement thereon, and I myself received the money on 
those which have the endorsement of Chas. S. Fithian & Co. I 
don’t know whether they were put in bank for collection or dis­
count ; 1 don’t remember whether I received the money on D 7,

9, and 10 before they were due or not. I endorsed them be­
fore theŷ  became due, either for collection or discount ; I 
parted with the possession of them before they became due, 
either for collection or discount.

hen the allowance of $12,000 spoken of to Mr. Wicks 40 
on the 14th of March, 1865, was made, Mr. Wicks’ account 
was afterwards balanced on my books by Mr. Seeley, and he 
was allowed that amount for his interest in my business ; I 
°an t state distinctly whether he gave me a receipt for the 
amount. - .

Question—Did you not tell Mr. Seeley or any other per- 
s°n, after the mortgage in question was executed, that the 
real estate in the mortgage would not bring half of the 
| | M °f the mortgage, or less than the face of it?

('Objected to as being indefinite by complainant.) 50
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In a complaint to Mr. Seeley, made by me. because he 
having made the sale of the real estate in question, to John 
W. Stout, had without consulting or informing me of the 
sale, until some weeks after, had after he made such sale, 
gave to Henry B. Lupten, Secretary of Cumberland Fire 
Insurance Co., at Stout’s request, and taken out a new fire in­
surance policy in Mr. Stout’s name; thereby having a policy 
pledged to me by Stout, Dyer & Wicks, as collateral security 
for the above named bond and mortgage of $10,000, canceled, 
as Mr. Stout wished to use the new policy to raise money 
on ; I told him it was not an honest transaction, as in case of 
a fire, the buildings being destroyed, the land would not 
bring what the bond and mortgage called for; neither would 
the property, as it stood, if sold at sheriff’s sale, bring $10,- 
000, as very few wanted to purchase that kind of property; 
said conversation occurred some weeks after the above sale 
had been made, and also, I think, after the first notice served 
on me by Morris, for Stout, Jan. 30, 1867 ; this being the 
first knowledge that I had that this sale had been made by 
Seeley & Wicks to Stout. This sale having been made by 
Seeley & Wicks, as 1 was informed by them, to enable John 
W. Stout to bring this suit, as they were opposed to it, and 
would not allow their names to appear in it, Wicks having 
told me that he was satisfied, and so told Mr. Stout, and that 
he (Stout) could not recover a dollar.

Question—Did Mr. Seeley request you to surrender up the 
chattel mortgage, spoken of, after it was paid off?

It has not been paid off.
Question—Did Seeley ever ask you to surrender it ?
He may have done so.
Question—Did not you, a short time after all of the bonds, 

exhibits 2, 3 and 4, were paid off, tell Mr. Seeley that the 
real estate in the mortgage in this suit would not bring half 
the mortgage, or less than the face of it, and prior to the 
times referred to in your former answer ?

(Objected to as irrelevant by complainant.)
In the conversation above referred to, I think I did make 

the remark in regard to the real estate not bringing $10,000, if 
sold at sheriff’s sale, and may have made the same remark 
prior to that time, as I have had no doubt in my mind for 
three years past, that the real estate, if sold at sheriff’s sale, 
would not bring $10,000, as few parties want to purchase 
that kind of property.

The estimates made for me by Mr. Whitaker, as to the cos 
of the f)ye tomato catsup tanks, was made in writing. 1 have 
it, here it is. 1 paid him for building each tank $25 ; it was 
not done by day’s work. ,

The boards spoken of, were on my farm at the time of  ̂ e 
sale to Stout, and were there when 1 purchased them; 
wanted to build a fence, and bought them of Seeley. 1 thin



Seeley came out to look after tliem, and I bought them at 
that time.

Question—Did you not buy the boards by reason of 
Seeley’s complaining, when he found them, that they were of 
no use to him or his associates, and did you not then btfy 
them of him for less than you sold them ?

(Examination adjourned until 9 o’clock, A. M.

(August 15th, at 9 o’clock, examination resumed).

■ No sir; Seeley did complain that they would have no use 
for them; I bought them because I had use for them. 1 
think I paid $25' for them, the price set down in D 5, which 
impression is confirmed, as Seeley told me last Saturday, that 
I paid him the same amount at which they were put down in 
D 5.

Question—How much of the stock did you sell or dispose 
of between December 21, 1864, and March 7th, 1865, con­
tained in D 1 ?

I do not know*the amount; I sold all that is contained in 
D 1, and not contained in D 5, except tomatoes and peaches 
in D 1; and the Cumberland sauce in D 1. in the hands of 
Griffin & Porch, New Orleans.

1 believe I reserved nothing in the way of goods that were 
in D 1, and were on hand, March 8, 1865, except the items 
named.

Question—When did Mr. Seeley first tell you that he was 
to be a partner in the new firm, as you have stated, and with 
whom did he then say he had made such an arrangement to 
become partner ?

On the 8th of March, 1865, Mr. Seeley went to Philadel­
phia, in the afternoon train from Bridgeton, with Stout and 
Dyer. On his return, which I believe was on the 9th of 
March, he informed me that Stout and Dyer had agreed to 
give him an interest in the business in case they concluded 
to purchase. Mr. Seeley went to Philadelphia at that time 
to procure a substitute for him in the army; I do not know 
whether he made the arrangement with Stout or with Dyer; 
I understood him it was with both; I was not present during 
any part of that arrangement; I was in Bridgeton; all 1 
know of it is what Seeley then told me.

I do not remember whether I had commenced taking an 
account of stock in D 5 before Seeley returned from Phila­
delphia.

There may have been some reference to the horse and har­
ness in the conversation with the parties on the 8th of March, 
but I don’t remember any; nor do I remember of any such 
reference on the 14th of March.

Question—Haven’t you since the commencement of this
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suit, shown and read to Mr. Wicks a written receipt signed 
by him, in your possession relating to the business between 
you and him concerning the factory property ?

I have in my hands an agreement made between Mr. 
Wicks and myself, dated March 25,. 1865, closing up our 
business, showing the terms and amounts upon which our 
business was closed up on March 14, 1865. 1 may have
shown it to Wicks. 1 certainly should if he had wished to 
see it. I have not had any other receipt or agreement, 

10 to my knowledge, executed since March 14, 1865, in regard 
to our settlement at that time.

(The solicitor of complainant offers to solicitor of defen­
dant the agreement of witness referred to in this answer, 
to be made an exhibit in the cause, if he so desires.)

The horse mentioned in D 1,1 think, had been used at the 
factory but for a very short time; it was not a gentle horse 
at the cars, but gentle anywhere else.

-And being again examined in chief:

Question—On the sale of this property to Stout and his
20 associates, March 14, 1865, did you not expressly reserve 

the horse and harness last spoken of?
(Objected to on part of defendant.)
I did, and it was not put down in inventory D 5.
Question—Explain, then, what you meant in your state­

ment in your cross-examination, “that no goods were reserved 
except peaches, tomatoes, and Cumberland sauce in the 
hands of Griffin <fc Porch, at New Orleans’7 ?

I meant manufactured goods, and supposed the question to 
refer to that alone.

30 Question—In your estimate of the cost of real estate,
spoken of in your cross-examination, did you include the 
cost of the tanks, kettles, benches, cupboards, and all the 
fixtures that in inventories D 1 and D 5, and put down as 
personal property ?

(Objected to by defendant.)
I did not.
Question!—If any. reference was made to you at Philadel­

phia, to any inventory, for what purpose was such reference 
made?

40 (Objected to by defendant.)
To show the kind of goods on hand.

Paper—estimate by Whitaker, marked Exhibit D 29, on 
part of defendant.

Paper—agreement between Fithian and Wicks, marked 
and memorandum attached, Exhibit D 30, on part of defen­
dant.
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And being again cross-examined, says :

The memorandum attached to D 30, is a copy of the bal­
ances and accounts unsettled on the books of Charles ¡3. 
Fithian & Co., made March 25th, 1865, by Robert M. Seeley, 
the book-keeper.

Question—Did you not, since this suit was commenced, read 
to Mr. Wicks a receipt, which you said was signed by him 
and in your possession, and in connection with such reading, 
tell him that he should be liable to you for part.of the expen- 10 
ses of this suit, and that you would hold him liable to you 
for any loss, or for any of the mortgage that you might not 
recover in this suit, by reason of the defendant defending in 
this suit, or words to that effect ?

(Question objected to by complainant, on the ground the 
cross-examination being once closed, the counsel for the com­
plainant objects to any further examination, except under the 
rules of the court.)

(And the defendant objects to that objection being taken 
or allowed.) 20

1 have no recollection of ever reading to him from any 
other papers, except the two marked exhibits, No. 7, on part 
of complainant, and D 30, on part of defendant; but I did 
tell him, and believe yet, that as according to the terms of 
our agreement, marked No. 7, on part of complainant, he was 
entitled and could have recovered in an action at law, $12,000 
in cash, as-being due him on the settlement of our business, 
so made by the sale of the property of Charles S. Fithian &
Go., March 14th, 1865, to Stout & Dyer, but, he preferring to 
go in as a partner with them, and have the $12,000 placed to 30 
nis credit in said firm by me, in said sale, and which credit 
he acknowledged to have received, I considered, and do yet 
consider, that he is bound to me both in law, honor and hon­
esty, for one-third of any loss I may incur, or expense I may 
he at in this suit now pending.

Question—When did you so tell Mr. Wicks, as mentioned 
m your last preceding answer ?

(Objected to on part of complainant, for the reasons stated 
]n the last preceding objection.)

1 do not remember the time, but it has been since this suit 40 
has been commenced. I also told him at the same time, I had 
no doubt he would be called on as a witness in this trial, and 
all that 1 asked of him, in case that he was so called, was to 
tell all that he knew in regard to the whole transaction. He 
replied emphatically, I know nothing about the terms of sale, 
have never heard the word cost mentioned, except I think 
something was said about it in relation to tomato pulp.

Question—At the time of the conversation you have re­
ared to with Wicks, did you show, read or refer to the pa­
per D 30, or any part of it ? 50

30
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(Question objected to by complainant for the reasons stated in the previous objection.)
I may have done so, but my impression is 1 did not, as I 

think this conversation occurred in the tomato factory of 
Stout, Dyer & Wicks, in Bridgeton, and I do not remember 
having any papers with me at that time, although 1 may have 
had.

Question—How did you expressly reserve the horse and. 
harness that you have spoken of?

10 By not putting it in the inventory ; that is the only way I 
recollect o f; but in my final settlement with Wicks after the 
14th of March, I allowed him for one-third of the horse and 
harness ; I think it was on the 19th of March.

Witness in reading over his cross-examination at the bot­
tom of page 81, in answer to question, “Was your settlement 
with him made in 1863, made according to inventory D 1,” 
arifi to which I answered, “Yes, sir,” is incorrect, as I sup­
posed the question referred to the settlement of the business 
of the firm for the year 1863, and answered it in that way j 

20 it should have been, “ no, sir.”
Charles S. E ithian.

Sworn and subscribed before me, Aug. 15, 1867.
C. E. E lmer,

Master in Chancery, JV. J.
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CHARLES S. FITH1AN, Complainant,

and s On Bills, Etc.

JOHN W. STOUT, Defendant.

Examination of witnesses in the above cause taken before 
me, Charles E. Elmer, a Master and Examiner in the Court 
of Chancery of New Jersey, at my office in Bridgeton, on 
Tuesday, the 10th day of September, A. D., 1867, at eleven 
o’clock, A. M., in the presence of John T. Nixon, of counsel 
with complainant, and Robert Allen, Jr., of counsel with de­
fendant.

C. E. E lmer, Master.

Eorin J. W icks, a witness reproduced on the part of de­
fendant, being duly sworn, on his oath, says : 10

Question—The 5 tomato catsup tanks referred to by Mr. 
Fithian in his evidence* have you measured them; if so, what 
is the size ?

(Question objected to on part of complainant.)
1 have measured them four different times, the last time 

n s  during the previous examination at this office; three of 
the tanks are made of boards, are 16 feet long," 4 feet 4 in­
ches high, and 4 feet wide ; two of them are made of 1 | inch 
plank, 16 feet long, 4 feet 4 inches high, and 3 feet 7 inches 
wide; the two last ones were made of 1 | inch plank worked 20 
down to If inches..
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Question-Have you made an estimate of the cost of 

them ?
(Objected to by complainant, on the ground that the wit- 

ness has already been examined on this point.)
. I have made an estimate ; made it before Mr. Fithian gave 

his evidence in relation to the tanks; after 1 found out “that 
Mr. Whitaker was making an estimate, I made one; I have 
not made an estimate since Mr. Fithian’s examination, buthave 
reduced the estimate made before that time to writing.

10 Question—When did you reduce the estimate to ¡lr.it-
ing?

(Objected to by complainant.)
It was after Mr. Fithian gave in his evidence that 1 re­

duced it to writing; this is the estimate made by me, marked 
Exhibit D 31 on part of defendant,

(Exhibit objected to by complainant.)
Question—Have you, since Mr. Fithian-gave his evidence, 

examined the tanks to see if your estimate was correct ?
(Objected to on part of defendant.)

20 I have Mr. Fithian’s estimate; differs in size from the size 
I gave in D 31 ; the tanks are not all of the same size.

, I do not know that Mr. Whitaker measured the tanks; I 
did not see him, but understood that he measured them; I ain 
acquainted with William C. Whitaker.

Question—Did you have any conversation with Whitaker 
as to the tanks?

(Objected to on part of complainant).
1 had not; did not hear him say anything about the tanks.
Question—Did you help make up the inventory D 1, with 

30 Mr. Fithian, either as to price or quantity?
I  had nothing to do with making the inventory D 1 as to 

price, except in some tools or machinery, which I had made, 
and which Mr. Fithian asked me what I supposed they were 
worth; nor in the amount of the inventory except in counting 
some boxes or cans, or something like that; I was present 
when Mr. Fithian put down some of the prices, but not when 
all were put down.

Question—Did Mr. Fithian at the time when that inven­
tory was being made, or at the time it was finished, or at any 

40 time prior to his sale to Stout and his associates, say to you 
or-any one else in your presence that the inventory of D 1, 
was made up on a basis of what the property would realize 
at a sheriff’s sale, or what it would realize, if he died, at a 
forced sale ?

No, sir, he did not; I do not think that inventory was 
made up in reference to what the property would bring at a 
forced sale.

Question—How long a period of time was Mr. Stout and 
Mr. Dyer at the factory, on the 8th of March, 1865 ?

50 Two hours and a half probablv, not to exceed three.



Question—“From your knowledge of the natnre of the 
property and the condition of it, could a person who had not 
seen the property before then, examine and investigate the 
different articles in question satisfactorily in regard to a sale 
or purchase, without depending on the representations of the 
seller.

Question—Do you know whether, before Stout and Dyer 
came to the factory, March 14, 1865, any of the papers were 10 
already written or made out by Mr. Fithian or his agent in 
respect to the sale of property: if so, state how and what 
you know of it, and what papers ?

I believe that there were such papers made out, from the 
fact, that it was the understanding between Mr. Fithian 
and Mr. Stout and Dyer, on the 8th of March, that the pa­
pers relative to the sale, and purchase, should be prepared 
ready for execution when they came down on the 14th; and 
I have further evidence for believing that they were made 
out, from the fact, that on the 14th, when Mr. Stout and Mr. 20 
Dyer came down, that when the parties parted for dinner.
Mr. Fithian said that he would bring the papers to the office 
factory when he came from dinner; and when he came, to 
the office, after dinner, which was quite late, probably after 
two o’clock, he said he had been talking with his counsel,
Mr. Reeves, the man he had employed to make the writings, 
and that Mr. Reeves had knocked the calculations for the 
papers into a cocked-hat; that Mr. Reeves believed, and he,
Mr. Fithian, thought 'so too, that he could not give a good 
title to the property unless he made it to a corporation ; and 30 
then said the corporation would have to organize, and then 
there would have to be- new papars made out, which makes 
me think there had been papers made out previous to this 
interview; 1 suppose the papers were the deeds for the real 
estate and property, so that they could be executed on the re­
turn of the parties on the 14th, without any detention.

I recollect distinctly of Mr. Stout saying to Mr. Fithian, 
on the 8th of March, that he wanted the papers fixed so that 
lie could sign them and go back home on the same day, on 
account of his business. 40

Question—When did Mr. Fithian and Mr. Stout first come 
to the factory on the 14th March ?

They, Stout and Dyer, came to Bridgeton in the forenoon 
train, and came immediately to the factory, and met Mr. 
Fithian about half-past eleven o’clock; all of them went to 
dinner about twelve o’clock, and immediately on Mr. Fith- 
ian’s return, which I think was after two o’clock, he made 
the remark alluded to, which I suppose was to explain the 
reason of his not bringing up the papers, and to advance the 
idea that thev had got to be made out in a different form. 50
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Adjourned until 2£ o’clock, P. M,

At 2§ o’clock, P. M.,resumed.

^Question—Was the sum of $12,000, spoken of by Mr. 
Fithian, in his evidence, referred to by him on the 7th, 8th 
or 14th of March, and if so, in what way?

The sum of $12,000 was meritoned by Mr. Fithian on 
each of those days, if I remember right; I think it was 
first called out by a question from Mr. Stout, when Mr. 
Fithian said he would sell out according to inventory D 1. 

10 Mr. Stout asked him what part of that inventory was real 
estate, and what part merchandise. Mr. Fithian said the 
factory property would amount to about $12,000—this, I 
think, was on the evening of the 7th, in Philadhlphia. It 
was referred to again on the 8th, at our office in Bridgeton. 
Mr. Stout, I remember very well, went to the inside office 
door and says, this is the property you say you will take 
$12,000 for; and I thought he was going out into the outer 
part of the building to look around; and Mr. Fithian an­
swers his question, and says yes. Mr. Stout, still standing 

20 with his hand on the door knob, says: what, does that in­
clude everything ? Stout came awray from the door and sat 
down, as if he had forgot where he wms going. Mr. Fith­
ian says : yes, all except a few tools which won’t amount to 
much, and he referred to a set of dies, which were not in D 
1, and some other things in the way of tools, Ac.

Question—What was the property which Mr. Fithian then 
referred to or expressed to be for the $12,000.

I don’t recollect that he personalized anything in particu­
lar, not on the 8th; I think on the 14th, Stout asked him 

30 how he made the property cost $12,000, and he then person­
alized the ground as costing a certain sum, and the engine 
house ; 1 think this was on the 14th; it might have been on 
the 8th.

Question—Did Mr. Fithian on the 7th, 8th or 14th, in 
reference to the $12,000, express any particular items of pro­
perty that he reserved, as not included in the real estate ?

I do not recollect any.
Question—Did you and Mr. Fithian and Mr. Seeley on the 

1.4th of March, go over the property with Stout & Dyer, 
40 item by item.

• No, sir; not to my remembrance.
Question—Did you at any time tell Mr. Fithian or Mr. 

Nixon that you did not know anything about the sale of the 
property made by Mr. Fithian, or that you did not know 
enough about this suit to be a witness ?'

No, s ir ; but I did say to Mr. Fithian two or three times, 
in answer to his asking me certain questions, that I did not 
remember much about the affair; after I considered the bar-
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gain was made, and in reply to his asking me if he said he 
would sell out at cost, 1 have always said no, because that 
was not the expression made use of to my remembrance; 
the expression was about cost, and in reply to Mr, John T. 
Nixon, here in this office, in answer to the question, “Did Mr. 
Fithian show Mr. Stout an inventory of any kind in Phila­
delphia?” I replied no; Mr. Nixon then wranted to know 
what was said in Philadelphia, and not caring to particular­
ize anything in the affair, so as to be called upon as a wit­
ness; I replied, I did not remember much about the conver­
sation, and did not know that 1 could be beneficial as a wit­
ness to either party ; I would like to add that at that time I 
did not remember a great deal of the testimony that I have 
given, which has been brought to my mind by hearing the 
testimony of others, but which is just as clear in my mind as 
anything I ever did remember.

Question^—On either the 7th, 8th or 14th of March, was 
any reference made by either of the parties to a horse being 
included in the sale; if so, what was said by Mr. Fithian ?

There was ; Mr. Fithian said that he had told his wife that 
he had sold the horse with the rest of the property, and it 
was so much against her feelings, or she objected so strongly, 
that he would like to keep the horse, as it was their family 
horse, and his wife or children could drive it anywhere. •

This conversation, I think, was on the morning of the 9th, 
after Stout had returned to New York; and when Mr. Stout 
came down on the 14th, Mr. Fithian mentioned it to him; 
Fithian then made the same excuse to Stout for Wanting to 
keep the horse, which I thought was very reasonable; I 
don’t remember the horse being particularly alluded to on 
the 7th or 8th of March, only as it was in the inventory of 
the sale.

Question—Was there anything said on the 7 th or 8 th of 
March, by Mr. Fithian, about reserving the horse ?

Not to my remembrance.
Question—How long would it take to use the walnut juice 

which you know Mr. Fithian had on hand, between Dec. 21, 
1864, and March 7, 1865 ?

The last year Mr. Fithian was in the business, I made a 
little over 6,000 gallons of Cumberland sauce, and when 
Fithian sold out to Stout, he sold him walnut juice enough to 
«lake him 24,000 gallons, if I remember my estimate right; 
I have no written statement, but believe that to be right; 1 
should think it would take about fifteen years to sell it, or 
use it up.

Question—Did Mr. .Fithian sell the Cumberland sauce you 
speak of, and if so, to whom and how ?

He had sold part of it previous to the time of selling out 
to Mr. Stout, and sold the balance of it to Mr. Stout and 
Dyer.
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Question Did Mr. Fithian say for what purpose he made 

up such an amount of walnut juice ?
I think it was in the summer of 1864 that the walnut juice 

was made, at Mr. Fithian’s request. He said there was 
plenty of walnuts that year, and it did not cost much to make 
the juice, and he thought I had better make up a good lot of 
it, as it wTould show so much more stock on the books, and 
would show to a good' account in case of a change in the 
firm, as he anticipated taking in a partner, or getting incor- 

10 porated, or selling out himself, if there was a iavorable op­
portunity. So Mr. Fithian bought the walnuts and I worked 
them up, until he was satisfied.

Question-—How long would it take to work up and dispose 
oi the jelly juice, which you know Mr. Fithian had on hand, 
'between December 21, 4864, and March 7, 186fi, at the same 
rate at which Mr. Fithian worked it up and disposed of it ?

I think it would have taken about two years, as it was 
mostly peach juice, which we do not use at all in some kinds 
°f jelty* and only mix it with some other juices for jelly, 

20 which juices we would have to manufacture to work the peach 
juice up.

Question—Prior to Mr. Fithian’s sale to Stout, did Fithian 
consult you in all transactions in relation to the- factory 
business ?

He did not; he used to ask my opinion about many things, 
and then do as he had a mind to, which I considered he had 
a perfect right to do.

Question—Did you occasionally go out to Mr. Fithian’s 
place after the 14th of March, and did you occasionally see 

30 Mr. Fithian after his sale to Stout; if so, did you and Mr 
Stout make any complaint to Mr. Fithian respecting the 
property in question?

1 often met Mr. Fithian after the sale to Stout; do not re­
member seeing him at his homestead; do not recollect of 
hearing Mr. Stout personally make any complaints to Mr. 
Fithian about the sale; but Mr. Stout complained to me about 
the price, and wanted I should talk to Mr. Fithian on the sub­
ject, and see if Mr. Fithian would make any deduction in the 
sale; and he then said he would see Mr. Fithian if he did 

40 not make a deduction; this was late in the Spring or early in 
the Summer of 1866; it occurred in New York. When 1 
came home, I went out to the woolen factory, and saw, Mr. 
Fithian, and told him what Stout had said: Mr. Fithian re­
plied that he would not deduct one cent, and Mr. Stout might 
sue as quick as he had a mind to, and that he would never 
recover anything.

Mr. Fithian wanted to know how Stout had become dissat­
isfied all at once; 1 told him that Mr. Stout thought he had 
bought at cost, and Mr. Stout had found out that he hadn’t ;

50 Fithian wanted to know how he had found out that he hadn’t
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bought at cost; 1 told him I supposed he had found out 
through Mr. Seeley, from the statements from the factory to 
the store in New York, as Mr. Seeley had to, in every ship­
ment, to send a statement of what everything cost that we 
sent to New York; and we had made some juices for jellies, 
and in Mr. Seeley’s statement to the store, he had put those 
juices down at a less cost than Mr. Fithian sold out a t ; and 
that had led to the inquiry about the cost of other things; 
and by Mr. Stout’s request, Mr. Seeley had informed him 
ffhat several things cost to manufacture, and among these ar- 10 
tides was tlm walnut juice ; and here was where the dissatis­
faction came in, in regard to the sale, according to my re­
membrance. :

Mr. jPithian remarked that it was ungenerous in Mr. See­
ley to impart any such information to Mr. Stout, as he had 
befriended Mr. Seeley, and it was through him that Mr. See­
ley had an interest in the firm of Mr. Stout; I  told Mr. 
Fithian that Mr. Seeley was so situated that he could not do 
any other way, as he had to givé an exact account of the 
cost of everything that we sent to New York, that Mr. Stout 
and Mr. Dyer would know at what prices to sell; this con­
versation was in front of the woollen mill, on the bridge 
across the race that leads to the first mill.

1 had another conversation some time after with Mr. Fith­
ian, in the street, in relation to Mr. $tout’s dissatisfaction. I 
told him that Stout & Dyer bqth contended that they bought 
at cost, and that Mr. Stout said that he would never pay 
i r- Fithian another cent in God’s world without a deduc-
non or a law suit. Mr. Fithian replied that he might sue as 
imck as he was a mind to,and that he would never recover a cent. 
Mr. Fithian then asked me if he ever told Mr. Stout, that 

e would sell at cost, and I said no, not jn my presence; the 
reason for my making that answer was, that I did not re- 
Jember the expression at cost; the expression I remember 
png used was about cost; but 1 did not care to tell Mr. 
btnian what I did remember, neither have I ever told Mr. 
|tout anything further than I have told Mr, Fithian, further 
aan it was drawn out of me upon my examination.
Question—When was this last conversation ?

.Some time in the fall of 1866, a few months after the pre- 
uous conversation. There were no other persons present, 

i Fithian and myself.

20
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(The solicitor of complainant declines any cross-examina- 
011 of this witness, upon the ground that his re-examination 
ĵ been chiefly a repetition of matters upon which he was 

Jore examined, and therefore illegal without the order of 
»Court.) • \  \
(Objected to on part of defendant.)

L o r i n  J .  W i c k s .
31
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Sworn and subscribed before me this 10th day of Septem­

ber, A. D. 1867.
Charles E . E lmer,

Master in Chancery of New Jersey.

R obert M. S eeley , a witness reproduced on part of de­
fendant, being duly sworn, on his oath says:

Question—You have said that John W. Stout was to pay 
you $10,000 for your interest; what was included in that 
amount? (The attention of witness is directed to question 

10 No. 1564, and his answer thereto.)
I meant that Mr. Stout agreed to pay $10,000 for the real 

estate to the other members of the firm, and not for my in­
dividual interest, and was included in that item of real estate, 
not only the real estate, but all tanks, tubs, piping, belting 
and fixtures, that was then on the premises, and that was] 
included in the account of real estate and fixtures upon the 
ledger at the office, and is the first item on page 48 of Ex-; 
hibit D 5.

Question—What did Mr. Whitaker say in your pres-j 
20 ence, in relation to making an estimate, as to the cost of the; 

five tomato catsup tanks ?
(Objected to on part of complainant.)
He said he could not tell what they cost, as Mr. Fithians 

furnished the lumber for them, and. he did not know what the 
lnmber was worth.

And being cross-examined:

Question—State to what members of the firm Mr. Stoui 
was to pay the $10,000, and what proportion of this suna 
was to be paid to each.

30 (Objected to on part of defendant.) J
It was to be paid to Mr. Dyer, Wicks and myself; I thin a  

Mr. Stout assumed the payment of the mortgage in question 
in this suit. 1

Question—Was the $10,000 to be paid by Mr. Stout, bj| 
his assuming the payment of Mr Fithian’s mortgage d  thal 
amount, which he held against the property at that time . .

(Objected to on part of defendant.) fl
• Yes, sir; and at the same time there was some w ritings 01 

agreement entered into in reference to this suit, which 1 aH| 
40 unable to explain. ■

Question—State as nearly as you can, the substance 
that agreement or writing, and who holds it.

(Objected to on part of defendant.) T nn,1
The writing, 1 think, is in the store at New York, c I 

not explain i t ; 1 never saw it but once.
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Question—Can you not state more * definitely than you 

have, the purport of it, and if so, do so ?
(Objected to on part of defendant.)
I don’t really know enough about it to give any explana­

tion of it.
Question—If Mr. Stout should not be compelled to pay 

the full amount of Mr. Fithian’s mortgage, was Mr. Wicks, 
Mr. Dyer, or yourself to be benefited by any rebate of the 
amount ?

(Objected to on part of defendant.)
I think that was the purport of i t ; that each member of 

the firm should receive their proportion of any amount he 
should recover, and that they should pay their proportion of 
the expenses of the suit.

Question—Do you know that Mr. Whitaker made an es­
timate of the cost of the five tanks ?

(Objected to on part of defendent.)
I do, and the statement he made to me, was made before 

he had made the estimate.
And being again examined in chief:
Question—Was this remark of Whitaker after he had 

measured the tanks ?
It was made before his making any measurement of the 

tanks.
Question—Have you any interest, or do you expect any 

benefit from the agreement you have spoken of, alluding to 
the $10,000?

No, sir; neither. *
Question—Was the $10,000 assumed to be paid by Stout 

absolutely or conditionally V
It was to be paid absolutely.
Question—Did Mr. Stout assume or agree to pay Mr. Fith­

ian’s morgage absolutely ?
He did not.
And being again cross-examined :
Question—Please explain why you have no interest in this 

suit?
Because I had sold out my interest in the firm, previous to 

its dissolution, to J. W. Stout, H. B. Dyer and L. J. Wicks.
Question—In selling your interest to the three persons 

named, did you include the interest which you had in the 
event of Mr. Stout’s getting any reduction on Fithian’s mort­
gage?

I did; I have no interest in that whatever.
R. M. Seeley .

Sworn and subscribed before me, September 10th, 1867.
C. E. Elmer,

Master in Chancery, N. J.
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James J. Reeves, being reproduced on the part of com­

plainant, and being duly sworn :

Question—So far as you remember, please state when the 
papers drawn by you for Messrs. Fithian and Stout, upon his 
sale in March, 1855, to the West Jersey Canning & Pickling 
Co., were drawn ?

My impression is that they were all drawn on the day and 
evening of the day upon which the West Jersey Canning & 
Pickling Co. was organized; the deed and mortgage, I think, 

10 were drawn in the afternoon; the balance of the papers were 
drawn in the evening of the same day, as the parties were 
at my office until very late in the evening.

I went up to the canning factory in the afternoon, after din­
ner, and assisted in organizing the corporation.

Question—When did you first hear that Mr. FithianV 
deed was to be made to the corporation ?

(Objected to on part of defendant.)
Some time that day: I had not, to my knowledge, before 

that day, prepared any papers transferring this property from 
20 Fithian to Mr. Stout and associates ; I did not on that day or 

any other, state to Mr. Fithian that it was legal for him to 
make a deed for the property to a corporation, but not to 
individuals. *

Question—State, if you know, for what purpose that cor­
poration was organized ?

1 suppose it was for the purpose of carrying on the busi­
ness under the name of the corporation ; I mean, I have 
heard since the commencement of this, suit that Mr. Stout 

.> did not want the business to be managed under the name of 
30 the West Jersey Canning & Pickling Company, and there­

fore made the remark, that there was no objection made by 
him, or any of the purchasing party to organize the Company 
at that time.

I stated at that time that the corporation shoiild be organ­
ized before a deed could be made to it.

James J. Reeves.

Sworn and subscribed before me, September 10th, 1867.
Charges E. Elmer,

Master in Chancery, JV*. J*

40 Charles S. F ithian reproduced on the part of complain­
ant.

Question—Did you state to Mr. Stout in the presence of 
Mr. Wicks, on the 14th day of March, 1865, that you thought, 
and that Mrs Reeves, your counsel, had told you, that you



245
could make a dried to a corporation and nof to individ­
uals ?

No sir.
Chas. S. F ithian.

Sworn and subscribed before me, September 10th, 1867.
CSables B. Elmer,

Master in 'Chancery of N. J.

John W. Stout being reproduced', on part of defendant.

Question—How was the $10,000 spoken of by Robert M. 
Seeley to be paid by you, and to whom ? Explain the ar­
rangement between you »and the other parties;

1 gave Stout, Dyer & Wicks for the factory, all the tools, 
machinery and fixtures, and everything connected with the 
manufacture of canned goods, which stood inventoried on their 
books at $20,511.93, $10,000, arid was paid by Dyer, charg­
ing me, on the books of the firm, With $10,000. The arti­
cle of agreement, which Mr. Seeley speaks of, was the 
transfer of the claims which the firm had against Mr. Fith­
ian ; was transferred by Dyer, Wicks & Seeley to me, and all 
the moneys which I recovered from Mr. Fithian, after de­
ducting the expenses, was to be divided amongst the firm ac­
cording to their several interests.

Question—Was R. M. Seeley to have any interest or ben­
efit by that arrangement, in the event of any suit in refer­
ence to the mortgage in question ?

(Objected to on part of complainant.)
He has not now to have any interest or benefit; for since 

then, in March last, myself, H. B. Dyer and L. J. Wicks, 
have bought his entire interest in all claims of the firm.

Question—In the arrangement of your purchase of the 
property from R. M. Seeley, H. B. Dyer and L. J. Wicks, 
did you assume or agree to pay any part of the mortgage in 
question ?

I think not, although by our papers of dissolution I am 
hound to pay all debts of the firm.

Question—Have you in any of your arrangements with 
them agreed to pay this mortgage in particular ?

No sir.

And being cross-examined, says:

Question—Please state where the agreement is, to which 
you have just referred in your examination in chief?
I think it is in the safe of the firm at 91 Barclay street, 

New York.
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(’The solicitor for complainant objects to all the testi­

mony of this witness connected with the said agreement, 
without the production of the original).

And being again examined in chief :

Question—Does the written agreement referred to by R.
M. Seeley, bind you to pay or assume any part of the mort­
gage in question ?

(Objected to on part of complainant, without the produc­
tion of the original.)

It does not so far as I can recollect.
John W. Stout.

Sworn and subscribed before me, this tenth day of Septem­
ber, A. D., 1867. *

Charles E. Elmer,
Master in Chancery of N. J.

Certified as a true copy of examination had in the above
cause, September 10, 1867, before me

Charles E. Elmer, Master.
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êumfaïtatf Circuit êouït.

X3ST lE Q /'T T IT 'S r.

Between X
\

1 Interlocutory 
Decree.and

JOHN W. STOUT, Defendant.

This cause coming on to be heard before the Judge of the 
Circuit Court of the County of Cumberland, upon bill, an­
swer, replication,, and proofs, in the presence of John T. 
Nixon, of counsel with the complainant, and of Robert 
Allen,’ Jr., and Uortlandt Parker, of counsel with the de­
fendant, and the pleadings and proofs having been read | 
and the arguments of counsel heard and considered, and 
the said Judge having taken until this day, and being now 
of the opinion, that the said complainant^ is entitled to the 
relief prayed for in his said bill of complaint— 10

It is, therefore, on this fourth day of November, A. D. 
eighteen hundred and sixty-seven, ordered, adjudged and 
decreed, that it be referred to Charles E. Elmer, Esq., one 
of the Masters of the Court of Chancery of the State of 
New Jersey, to ascertain and report the amount due to the 
’said complainant for principal and interest upon the mort­
gage held by him upon the premises mentioned and describ­
ed in the said bill of complaint, and whether the whole or a 
part, and what part of said mortgaged premises, should be 
sold for the payment and satisfaction of the claim of the 20 
said complainant to the end that such further decree be 
made as the said Judge shall think equitable and just; and 
that the Master make his report to this Court with all con­
venient speed, and all further equity and directions are 
reserved until the coming in of the Master’s report.

L. Q. C. ELMER
Judge of Circuit Court.
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State op N ew Jersey, ) 

Cumberland County, ( ss:

10

. ,, n Theo.G. Compton, Clerk of the Circuit Court 
of the County of Cumberland, the same being a Court of 
Record, do hereby certify that the foregoing is a true and 
correct copy of the interlocutory decree in the case of 
Charles S. Fithian, complainant, and John W. Stout, de­
fendant, as filed in this office November 4th, 1867.' In 
testimony whereof, I have hereto set my hand’and affixed 
the seal of said Court this twelfth day of March, A. D. 1868.

THEO. G. COMPTON, Clerk.
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(iumbertatul ®iwuit (fourt.

IN E Q U IT Y  — Before Elmer, Judge, 

----- :o:-----

Between
CHARLES S. FITHIAN, Complainant, 

and

JOHN W. STOUT, Defendant.

On Bill, Answer, 
► Replication and 

Proofs.

Opin io n .—The bill in this case is the ordinary bill for the 
sale and foreclosure of certain mortgaged premises situate in 
the city of Bridgeton, to make the amount of principal and 
interest due on a bond and mortgage executed by the West 
Jersey Canning and Pickling Company to thè complainant, 
March 14th, 1865, conditioned for the payment of ten thou­
sand dollars in one year after the date with interest.

John W. Stout, who has become the sole owner of the 
property, has filed his answer, which, with much prolixity 
and with many irrevelant and unnecessary statements in 
substance, set up the defence, that he, together with Henry 
B. Dyer, then partners in the firm of Stout, Dyer & Co., 
and doing business in the city of New York, in the manufac­
ture and sale of canned fruits and other articles, bargained 
to purchase a canning establishment, including the stock on 
hand owned by the complainant who was engaged in a 
similar business at Bridgeton in the name of C. S. Fithian 
® Co., for the cost price, and that by the fraudulent misrep­
resentations of complainant, they had beefi induced to give 
the sum of $50,900 for the property, of which the bond and 
mortgage sought to be enforced was a part, and all of which 
sum had been paid, except the amount contained in said 
bond and mortgage, and that the complainant had already 
fraudulently received several thousand dollars more than all 
said property was worth, and had received at least $5,000 
ln money more than the said cost of said property at the 
time of the negotiations and sale thereof.
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At the commencement of the argument, it was suggested 

by the complainant’s counsel, that he was entitled to a 
decree upon the bill and answer above, without going into 
the proof and I incline to the opinion that in this he was 
correct, for two reasons p first, on the ground that where a 
defendant is desirous of impeaching a deed on which the 
complainant’s case depends, he must file a cross bill, and 
cannot raise the defence by answer—Adams Eg. 3d Am.

’ Edn. 858 JVbie—citing the case of Eddleston Sf Collins, 3 
Degar JVIa.̂  fy Gox 1; and if this be so, I do not think the 
case is one in which it will be proper, as suggested by coun­
sel for defendant, to retain the case until such a bill can he 
filed j and, secondly, because the defendant retains the prop­
erty and has never offered to restore it or to enter with any 
account of the profits he may have made by the sale of it. 
Had he filed a bill to set aside this bond and mortgage as 
fraudulent and void, this would probably have been con­
sidered indispensable; such an offer was made in the case of 

on *°frey ^  1 Green, 6 R. 366, referred to by the coun­
sel of defendant, as holding the familiar doctrine that frauds 
consist in a suppression of the truth as well as in a sugges­
tion of falsehood; but the cause was mainly discussed upon 
the case made by the proofs, and I therefore content myself 
with merely referring to the questions above stated, without 
meaning to be understood as having carefully considered 
them or as giving any decided opinion upon them.

The counsel for defendant stated the defence to be that 
the bond and mortgage in question was part of a larger 
transaction, wherein the defendants or those whom he now 

30 represents, became the purchasers of a tract of land with 
the improvements and all the stock of the complainant’s 
necessary and useful for carrying on the establishment, and 
that the complainant committed a fraud, arid such a fraud as 
that they defendan t has already paid all and more than he 
was entitled to receive, whereby it follows that the remain­
ing bond and mortgage are not due.

The burden of proving this defence is on the defendant; 
has he satisfactorily established it? The undisputed, or, at 
all events, well established facts, seem to be that the com- 

40 plainant, in company with his co-partner, Lorin J. Wicks, 
met the defendant and his co-partner, Henry Ballard Dyer, 
at Philadelphia, for the purpose of entering into a contract 
for the manufacture by C. S. Fithian & Co. at their estab- j 
lishment in Bridgeton, for the firm of Stout. Dyer & Co., of ; 
a large amount of canned goods, on the 7th of March, 1865. ; 
Mr. Fithian did not suggest to them on that occasion, nor to 
Wicks, that he was desirous of selling, but Mr. Wicks seems 
to have been desirous that Stout, Dyer & Co., should pur­
chase the concern in which he was interested, and take him 

50 as a partner in their business, and mentioned to one of them
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that Fithian would sell. The proposition to purchase came 
from Stout, and Mr. Fithian stated that he would sell. At 
his suggestion, Stout and Dyer went to Bridgeton the next 
day and saw the property, and upon that occasion the book 
Exhibit D 1 of defendant, was shown to and examined by 
them, they agreed to purchase, and Fithian agreed to sell, 
but no definite price was agreed upon, although it wag 
understood, that if a sale took plaee, certain payments 
should be made. The parties agreed to meet again on the 
14th of March, at the establishment in Bridgeton, to close 
the bargain, and did so meet.

In the meantime Mr. Fithian had, in conjunction with Mr. 
Wicks, gone over and made an inventory of the property, 
and caused the same to be written down in the book pro­
duced and marked Exhibit D 5 of defendant.

This book was shown to Stout and Dyer, and examined 
by them, and they agreed to take the property therein 
enumerated at the price, $50,900. Mr. Wicks, who was 
entitled to receive $12,000 of that price as his share of the 
net profits of the firm of C. S. Fithian & Co., in pursuance 
of his agreement with Fithian, Exhibit No. 7 of complainant, 
to be one of the purchasers, at that price, to be paid for by 
his said interest, and Robert M. Seeley to be another pur­
chaser to the amount of $5,000, for which he was individually 
to pay or satisfy Mr. Fithian.

Mr. Fithian had obtained an act incorporating the “ West 
Jersey Canning and Pickling Company,7’ approved February 
5th, 1865, (Sup. act, page 5,) and at his suggestion it was 
concluded to organize the same, which was done—John W. 
Stout, Henry B. Dyer, William W. Stout, Lorin J. Wicks 
and Robert M. Seeley becoming: the corporators. To this 
corporation the complainant executes a deed for the real 
estate, which recites that the consideration was $6,000, and 
which contains covenants against all claims or incumbrances 
through or under the grantor, (Exhibit D 16 of defendant,) 
and a bill of sale under his seal of all his right and title in 
the canning factory, and all other articles as per inventory, 
referring thereby as defendant states in his answer, to the 
inventory in Exhibit D 5 of defendant, covenanting that he 
was the true and lawful owner of said goods and had full 
power to sell and dispose of the same, the consideration in 
which is expressed to be $28,000, Exhibit D 17 of defend­
ant; he also executed another agreement, not to carry on the 
same business, and to this there was added a stipulation that 
the Company should use the name of Fithian and Pogue 
and C. S. Fithian &, Co. in the prosecution and management 
of their business, Exhibit D 14 of defendant; the corpora­
tion then executed and delivered to complainant the bond 
and mortgage now in question, and a chattel mortgage to 
secure the payment of $23,900, that is to say, the sum of
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$10,000 securing by the mortgage on the real estate, aiid the 
remaining $13,90o at short periods, the last being on the 
lstdav of April, 1866—all of which, except the $10,000 mort­
gage, has been paid. This sum of $13,900, the sum of $12,000 
due to Wicks, $5,000 for which Robt. M, Seeley gave his 
obligations to the complainant, the sum of $5,000 paid in 
cash, and a note for $5,000, which was paid at maturity, and 
the $10,000 mortgage, made the sum of $50,900 agreed to be 
paid for the whole property.

10 After these transactions, the purchasers appear to have 
concluded to abandon the incorporation, no other step re­
specting the same having been taken, except to obtain a 
supplement to change the name to the “ American Canning 
and Pickling Company,” approved March 23d, 1865. Sep. 
act 550. Thus formed, the Company of Stout, Dyer & 
Wicks, proceeded to carry on the business in that name, at 
Bridgeton, and in New York, on the 28th of April, 1865, 
the corporation executed a deed for the canning factory, to 
John W. Stout, Henry Ballard Dyer, William W. Stout, 

20 Lorin J. Wicks and Robert M. Seeley, the co-partners in 
the said firm of Stout, Dyer & Wicks, (Exhibit D 15 of de­
fendant,) and at the same time these persons executed an 
agreement, under their seals, whereby they agreed with him 
to assume the debts and obligations held by the said Charles
S. Fithian, each becoming jointly and severally responsible 
to him for the payment of the same. Exhibit No. 4 of com­
plainant.

It does, not appear that this change was in any way sug­
gested by Mr. Fithian, although the last mentioned agree- 

30 ment was delivered to him and is properly made a part of 
his case in his bill.

We come now to the charge of fraud, and the question to 
be decided is, has fraud been satisfactorily proved ?

The main stress of the argument was necessarily laid on 
the alleged concealment at the interview between the parties 
at Bridgeton on the 14th of March of the book now marked 
Exhibit D 1, containing the inventory purporting to have 
been made December 21st, 1864, which was shown to the 
witness, Chittenden, which is said to have been spoken of on 

40 the 7th of March, in Philadelphia, and which was, no doubt, 
shown to Stout and Dyer, at Bridgeton, on the 8th, and the 
substitution thereof of the book marked Exhibit D 5.

There was much effort in the answer, and the evidence, 
and upon the argument to show that a verbal contract was 
entered into between the parties, if not in Philadelphia on 
the 7th, yet, certainly, at Bridgeton on the 8th of March, 
which only requires to be put into Writing to be binding. 
Notwithstanding the strong assertions of Stout and Dyer 
when examined as witnesses to this effect, it is very plain 

50 that, although certain matters in regard to the payments
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that were to be made were arranged, no definite price for 
the property had been agreed on, and it was perfectly com­
petent for either party to require new and different terms 
from any that had been spoken of, before a final bargain was 
consummated. The defendant and Dyer insist they were to 
have the property for from $33,000 to $35,000, which, they 
«ay, included the amount due to Wicks ; but they both admit 
what the writings conclusively prove, that on the 14th they 
agreed to give the sum of $50,900 for it, and that they 
bought the articles enumerated in the book now marked 
Exhibit D 5. Their great complaint is, that when this 
book was shown to them, they supposed it to be the same 
book they had seen on the 8th, and that it contained the. 
same inventory.

A simple examination of these two books, makes it per­
fectly plain, that, when they swear that, when they were 
shown the book D 5, on the 14th of March, they supposed 
it to be the same book they had seen and examined on the 
8th, six days before, they cannot be believed; they are both 
intelligent men of business, more or less acquainted with 
books and inventories of stock. The inventory they saw on 
the 8th, is nearly at the end of a book containingaccounts 
and inventories of two or three years, whereas the inven­
tory shown to them and put into fheir hands for examina­
tion on the 14th, is at the commencement of a new book, 
and so materially varies from that shown on the 8th, that it 
was barely possible to mistake the one for the other; but 
what is perfectly decisive on this point is, that the inventory 
shown on the 8th must, of course, have been made before 
that day, and it purports on its face to have been taken De­
cember 21st, 1864. That shown them on 14th was conspicu­
ously headed “ Act. Stock C. S. F. & Co., March 10th, 1865.” 

However unpleasant such a statement may be, it is the 
duty of the Court to declare, that not only is such testimony 
as these parties have given on this subject incredible, but it 
deprives them of all right to be trusted in regard to any 
other matters respecting which they testify, unless they are 
corroborated by other and more reliable evidence. It is 
altogether probable that Mr. Stout, who is said to be a re­
spectable man, when his attention was particularly directed 
in December, 1866, to the fact that there were two different 
inventories contained in different books, did not then remem­
ber that he had ever known that the inventory shown to him 
on the 14th of March, 1865, was not the same as that he saw 
on the 8th, but when he undertakes now to say that he did 
not know on the 14th what the book itself shows, he could 
not help knowing it proves how dangerous it is to rely on 
the testimony of a party in a cause. The statute law of the 
State has declared that no person shall be disqualified as a 
witness by reason of his interest as a party or otherwise,
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10

20

but it leaves the fact of such interest to effect his credit to 
be judged of by the tribunal whose duty it is to decide on 
t ? -T1,. e case, of Muir' appellant, and the Newark Savings 
institution and Burltes, respondent, reported without the 
opinion delivered in the case, 2 M. Carter, 502, it was 
the unanimous opinion of the Court of Appeals that the 
unsupported evidence of the party ought not to be allowed 
to induce the Court to declare a bond void for usurv.

was^ urged by defendant’s counsel that it was Mr. 
Jb ithian s duty to inform them that it was a different inven­
tory from that he had shown them on the 8th, and that his 
omitting to do so, was a suppression of the truth, amounting 
o fraud. But it is an entirely satisfactory answer to this 

suggestion, that he had no more occasion to tell them it was 
different, than he would if they had entered into a negotia­
tion on the 8th to buy a black horse, and he had on the 14th 
shown them a white one. Courts must assume that men use 
their eye-sight, and have such memory as is common to men 
m general. If it be true, as perhaps it is, and as counsel for 
the defendant remarked, that men engaged in active business 
m a great city like New York often do their business in a 
very careless off-hand manner, without much precaution or 
vigilance, the Court can only say, that where they do so, and 
by their own negligence produced the evil of which they 
complain, they must bear it with as much patience as they 
can; the law will afford them no relief 2 Pars. Con. 773, 
5th edit., J\ote Bond Cases

The point of hiŝ  case counsel urged for defendant was that 
and his 'associates bought the property at cost, and by 

the fraudulent acts of the complainant were induced to pay, 
or contract to pay, a great deal more than the cost price, but 

. the proof of this allegation rests upon the statements of 
Stout and Dyer.

1 cannot believe that at the time they themselves so under­
stood the bargain. There is no doubt that during the nego­
tiations in Philadelphia and Bridgeton on the Tth and 8th, and 
at Bridgeton on the 14th of March, the cost of the property 
was spoken of and canvassed, as almost always happens in such 
cases. Chitty in his works on contracts, p. 528, remarks on 

40 the one hand, Courts of Justice have endeavored to repress 
dishonesty ; on the other hand, they have required and ex­
pected that each party shall be vigilant and exercise a due 
degree of caution,' vigilant'/bus et non documentibus succus and 
Jura. • It is difficult to imagine that a general misrepresen­
tation as to value, <fec., the truth of which a party has an 
opportunity of ascertaining, or the concealment of a matter 
which an individual possessed of ordinary sense, vigilance or 
skill, might discover, can in law constitute fraud. There

_n cam be no fraud if the bargain be merely a fair contest on 
trial of judgment. In all contracts each party naturally and
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fairly attempt to obtain advantage. As in a contract of sale 
the vender endeavors to extoll the article, the vendee to de­
preciate, each exercises his own judgment, and neither party 
can be said to be guilty of a fraud in making bare assertions, 
upon which the other party probably places no reliance, and 
which he does not embody in his contract.

But Stout and Dyer sav they bought the property for 
$33,000, or, at the most, $35,000 ; and insist that the inven­
tory in D 1, represented the cost, and Mr. Chittenden is in­
troduced to prove that he so understood. They say they 
were told that to the cost as stated in D 1, was to be added 
an additional stock of cans, tin, &c., purchased after it was 
made and estimated at about $8,000: A statement is fur­
nished marked Exhibit D 27, of defendant, showing the dif­
ference in the prices as set down in D 1, and D 5, and the 
stock in D 5, that was not contained in D 1. Upon examin­
ing this, it appears that the whole cost of the property they 
were to take as set down in D 1, was less than $25,000, and 
that the addition to the price and the articles contained in 
D 5, and not in D 1, excluding the insurance account, amounts 
to about $12,000, making the whole cost about $37,000.

And yet, on the 14th, they agreed to pay $50,900 for the 
property, an excess of $13,900 above what they say they 
had been told on the 8th was the cost, and an excess of 
$15,900 of what they say the bargain was. A difference so 
large could not have been forgotten in six days ; and the 
fact that they deliberately agreed to give it, seems to me 
strong evidence that at the time they perfectly well knew 
they were giving a much larger price than what they under­
stood the cost to be. Mr. Wicks says they manifested sur­
prise at the advance in the price of the real estate and per­
sonal property, and manifested a wish to look it over, but 
Mr. Eithian said it was not necessary to do so; and both 
Mn Wicks and Mr. Seeley testify that they looked over the 
entire inventory in D 5, and that the cost of some of the arti­
cles was canvassed. No inquiry was made of either Wicks 
or Seeley, who had full knowledge of the cost of the manu­
factured article, as to what that cost was. The haste in 
bringing the negotiations to a conclusion, and having the 
writings executed on the night of the 14th, was not at the 
instance of Mr. Eithian, but to suit their convenience, or 
because they were afraid that they should not get the 
property even at the advanced price asked for.

As soon as the sale was consummated, the new firm of 
Stout, Dyer & Wicks, took possession of the property, and 
Mr. Eithian no longer interfered with it. The manufactured 
articles were forwarded to the store of the firm in New 
York for sale, with a statement of the cost. No attempt 
was made, so far as appears, to compare this cost with the 
price that has been allowed for more than a year afterwards,
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and no complaint was made of any error or misrepresonta* 
tion. It appears by the book D 5, that the firm made a new 
account of stock April 1st, 1866, which is not a copy of the 
inventory made March 12th, 1865, but the articles; are. dif­
ferently arranged, and, in some instances, different prices are 
affixed, but no complaint was made to Mr. Fithian that there 
had been any, misunderstanding or deception in regard to the 
price. It appears that a correspondence by letters was; kept 
up between Mr. Fithian and the firm of Stout, Dyer & Wicks, 

10 for more than a year, and the interest paid on the bond and 
mortgage now in question March 20tli, 1866, and it was not 
until in June, 1866, that anything was said about the goods 
having been purchased at cost, and then the complaint seems 
to have been confined to the price of the walnut juice, it 
having beep discovered that there had been a mistake asnto 
the quantity of Cumberland sauce, ; which on being made 
known to Mr. Fithian, lie immediately rectified by allowing 
a credit of $266 on that account. That all the articles'con­
tained in the inventory made March 10th, 1865, were: re- 

20 ceived, or might have been received,! by the purchasers, 
except the difference in the quantity of Cumberland sauce, 
does not seem to be disputed. Whether they Were useful or 
not to the defendant and his associates, or were worth the 
prices set down, is of no importance, if they agreed to .buy 
them at those prices, as it is clear they did. 1 , ;

The real and personal estate sold and bought were con­
veyed to the purchasers by a deed and bill of sale, referring 
to an inventory in which the price of each article is dis­
tinctly stated. : In the language of Green 1. Ev., Sec< 215 : 

30 “ When parties have deliberately put their engagements1 into; ■ 
writing, in such terms as impart a legal obligation without 
any uncertainty as to the object or extent or such engage­
ment, it is conclusively presumed that the whole engagement 
of the, parties, and the extent and manner of their undertake 
ing was reduced to |writing’, and all oral ; testimony:|iof ¡aij| 
previous colloquim (negotiation) between the parties, or .of 
conversations, or declarations at the time when it was com­
pleted or afterwards, as it would tend in many instances to 
substitute a new and different contract for the one which was 

40 really agreed upon,; to the prejudice possibly of one of the 
parties, is rejected, or, in other words, as the rule is now 
more briefly, expressed, parol contemporaneous evidence is 
inadmissable to contradict or vary the terms of a valid writ­
ten instrument.” The parol evidence has been carefully 
considered, so far as it is reliable, and has a fair bearing 
upon the question of fraud, but for any other purpose it is 
entirely inadmissable. Mr. Seeley does not support the alle­
gation that the purchasers supposed they were buying at) the 
cost price ; he certainly did not so understand his own share 

50 of the bargain. Mr. Wicks testifies that Mr. Fithian offered
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the property in Philadelphia at about cost, but the true ques- 
tion is, what was the understanding of the parties on the 
14th of March ? ''o

Mr. Stout makes the/ allègation^ih his anisvfor in ' substah.ee 
that he agreed to give more for tiie property as a Whole than 
it was worth, but ho has made no such proof. Neither 1 
Wicks nor Seeley i were of that opinion, nor have they com­
plained of the bargain. 1 think it is not to be doubted that 
Mr. Fithian advised Mr. Seeley to becomé one of the pur- ; 
chasers: at the price fixed, out of regard for him, and because 10 
he believed it would be for his interest, and there is no 
evidence that he .has been a: loser; indeed, it would seem 
that he has disposed of his interest for the same price he 
agreed to give. It is highly probable that well known pub­
lic events had much to do with the sale and purchase of this 
property and with the unfortunate controversy. The coun­
sel on both sides have very naturally adverted to these 
events, and it may be true as suggested by the counsel of de­
fendant that Mr. Fithian saw that the rebellion was soon to 
end, and the great demand for canned provisions, created by 20 
our immense army and navy likely soon to cease, and acted 
accordingly; but this was purely a question of individual 
judgment ; his sources of information were the same as those 
of Stout & Dyer, and if his foresight was better than theirs, 
he is fairly entitled to the ad vantage it gave him, if he gained 
any; for aught that appears, the property taken together, was 
worth all the purchasers gave for it. The counsel of the 
defendant were not understood to insist that even if it was 
true that some of the canned or other goods were not of mer­
chantable quality, a deduction from the amount due on the 30 
bond, and mortgage can be made on that account in this pro- 
ceeding. The bond and mortgage must be enforced as they 
stand, unless void for fraud ; and the defendant, if entitled 
to damage on account of the bad quality of any of the articles 
purchased, I suppose must obtain them by means of the suit 
at law which it seems he has commenced, or in some other 
independent proceedings. But, however this may be, the 
evidence produced in this case, does not satisfactorily prove 
the allegation that at the time of the sale there was any 
H jB in the quality of the goods ; and if there was, it was 40

e duty of the defendant to ascertain the fact in a reasona­
ble time, and make it known to the complainant, which was 
not done.

After a careful review of the whole case, I am very clearly 
°1 opinion that the fraud charged has not been satisfactorily 
forr°Ven’ an(* thai complainant is entitled to a decree prayed
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State of N ew J ersey, 

Cumberland County, m

¡ ¡ ¡M  i  T1],eo- Compton, Clerk of the Circuit Court 
ot the County aforesaid, the same being a Court of Record 
do hereby certify that the foregoing is a true, correct, and 
nu of the opinion of L. Q. C. Elmer, in the case of 
Charles fe. Eithian, complainant, and John W. Stout de­
fendant, delivered in the Court House, at Bridgeton, Novem­
ber 4th, 1867. In testimony whereof, I have hereto set my 

m “anc* affixed the seal of said Court, this eleventh day of
10 November, eighteen hundred and sixty-seven.

THEO. G. COMPTON, Clerk.
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IH THE LAST RESORT IN ALL CANSES OF LAW AND EQUITY.

Between
CHARLES S. FITH1AN, Appellant,

and On Bill, Etc., Peti- 
y tion of Appeals.

JOHN W. STOUT, Appellee.

To the Honorable, the Court of Errors and Appeals, in the 
last resort of all causes of law and equity:

The humble petition of John W. Stout, the appellant, 
respectfully shows that your petitioner finds himself 
agrieved by an interlocutory decree made in. the Circuit 
Court, in and for the County of Cumberland, by the honora­
ble Lucius Q. C. Elmer, one of the judges of said court,
bearing date the —— day o f --------- ---- , one thousand
eight hundred and sixty-seven, in a certain cause therein 
pending, upon a bill of complaint of the said Charles S. 
Fithian, filed against the said John W. Stout for the foreclo­
sure of certain morgaged premises in said bill of complaint, 
set forth, in this respect, that the said decree adjudges that a 
certain mortgage therein mentioned and set forth was and is 
an existing incumbrance upon the mortgaged premises in 
the pleading in said cause mentioned, and in respect that 
the said decree declares that said complainant is entitled to 
the relief prayed by him in his said bill of complaint.

Your petitioner therefore prays that the said decree of 
the said Circuit Court may be* in the particulars aforesaid, 
reversed, set aside and for nothing holden.

And that your petitioner may have such relief in the 
premises as to this honorable Court shall seem meet.

Dated November 11, A. D. 1867.
R obert A l l e n , Jr.,

Solicitor of Appellant.

10

20

CORTLANDT PARKER,
Of Counsel with Appellant.
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Between

On appeal to Circuit Court of 
Cumberland County.

JOHN w . s t o u t ,

.Appellant. 
and

CHARLES S. FITHIAN,

Appellee.

This respondent, not confessing all or any of the matters 
./O be true, as m and by the said petition of appeal are men­
tioned and set forth for answer thereunto,-says : that such 
decree as is complained of was made by the Court of Chan, 
eery, but as to the date subsequent and extent thereof, this 
respondent humbly begs leave to refer thereto when the 
same shall be produced, and this respondent humbly con- 
ceives, and is advised that the said decree is agreeable to 
equity and justice, and therefore humbly prays that the same 
may be affirmed, and that this appeal may be dismissed in 
this honorable court with costs.

Dated November 14, 1867.
„ .. J ohn T. N ixon,
solicitor and of Counsel with Charles S. Fithian, Appellee.
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E x h i b i t s  o n  P a r t  o f  C o m p l a i n a n t .
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EXHIBIT No. 1.
THIS INDENTURE, made the fourteenth day of March, 

in the year of our Lord one thousand eight hundred and six­
ty-five, between u The West Jersey Canning and 
Pickling Company/7 of the first part, and Charles 

Stamped S. Fithian, of Bridgeton, New Jersey, of the 
$10.00. second part; whereas, the said The West Jersey 

Canning and Pickling Company, in and by their 
certain obligation or writing obligatory, under 

the hand and seal of their president, duly executed, and 10 
bearing even date herewith, stand bound unto the said party 
of the second part, in the sum of twenty thousand dollars, 
conditioned for the payment of ten thousand dollars, in one 
year from date, with interest thereon payable annually, with­
out any fraud or further delay, as in and by the said recited 
obligation and condition thereof, relation to the same being 
bad, may more fully and at large appear.

Now this indenture witnesseth, that the said party of the 
first part, as well for and in consideration of the'aioresaid debt 
or sum of ten thousand dollars, and for the better securing the 20 
the payment thereof, unto the said party of the second part, his 
ê .cû rs, administrators and assigns, in discharge of the said 
obligation above recited, as for and in consideration of the 
jhrther sum of one dollar, in specie, well and truly paid to 
the said party of the first part, by the said party of the second 
part, at and before the ensealing and delivery hereof, the 
receipt of which one dollar is hereby" acknowledged, have 
granted, bargained, sold, released and confirmed, and by 
these presents do grant, bargain, sell, release and confirm, 
ujj 0 bhe said party of the second part, ‘his heirs and assigns, 30 
ah that certain lot of land, situate in Bridgeton, aforesaid, 
ana bounded as follows :—Beginning at a stone for a corner, 
j? bhe south side of Irving street, and is a corner of William 
Harris7 lot; thence along Irving street, north eighty-nine and 
0Ile quarter degrees east ninety-three and a half feet to a
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stone for a corner, corner also of Wm. Hammond’s lot; thence 
bounding thereon, south twenty-eight degrees west forty feet 
to another corner of said Hammond’s lot; thence north eighty-1 
nine and a quarter degrees east one hundred feet to a stone fori 
a corner in the line of Bank street; thence along said Bank] 
street, south twenty-eight degrees west one hundred and six-1 
ty-six feet to a stone for a corner, being also a corner to thej 
Baptist Burial Ground; thence bounding thereon south eighty-1 
eight and three-quarters degrees west one hundred and six-1 
teen and a. half feet to a stone for a corner, corner also of Eu*| 
nice Garrison’s lot; thence north two degrees twenty min-j 
utes west eighty-one feet to a stone for a corner, corner also 1 
of Charles B. Fithian’s lot, and in a line of Wm. Harris’;! 
thence north eighty-eight and three-quarters degrees, east! 
twenty-six feet and four inches to a corner; thence bounding I 
on said Harris’ land, north two degrees west one hundred! 
and one feet to the place of beginning, containing G5JL) fifty-1 
five one hundredths of an acre, more or less. Together with! 
all and singular, the buildings, improvements, woods, ways,! 
rights, liberties, privileges, hereditaments and appurtenances,! 
to the same belonging, or in any wise appertaining, and the! 
reversion and reversions; remainder and remainders, rents,! 
issues and profits thereof: to have and to hold the said here*! 
ditaments and premises above granted, or intended so to be,B 
with the appurtenances, unto the said party of the second 1 
part, his heirs and assigns forever. Provided always, never-! 
theless, that if the said The West Jersey Canning and Pick-! 
ling Company, their successors or assigns, do and shall well I 
and truly pay, or cause to fee paid unto the said party of the* 
second part, his executors, administrators or assigns, the! 
aforesaid debt or sum of ten thousand dollars, on the day!  
and time herein before mentioned-and appointed for the pay- I 
rnent thereof, together with lawful interest for the same, in |  
like money, in way and manner herein before specified there-* 
for, without any fraud or further delay, and without any de- I 
duction, defalcation or abatement to be made for, or in respect ■ 
Of any taxes, charges or assessments whatsoever; that then, I  
and from thenceforth, as well this present indenture, and the I  
estate hereby granted, as the said obligation above recited, *  
shall cease, determine and become absolutely null and void, a  
to all intents and purposes; anything herein before contained ■ 
to the contrary thereof in any wise notwithstanding.

In witness whereof, the said party of the first part have *  
hereunto set the hand and seal of its president and secretary !  
the day and year first above written.

Lorin J. Wicks, President, [ l . s .]

Attest, H. B allard Dyer, Secretary.
Signed, sealed and delivered in presence of James J -1  50 ReSves.

30
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State of New Jersey, Cumberland County,, ss.r 

Be it remembered, that on this fourteenth day of March, 
in the year of our Lord one thousand eight hundred and six­
ty-five, before me, one of the masters of the Court of 
Chancery «of New Jersey, personally appeared Lorin J. 
Wicks, President of The West Jersey Canning and Pickling 
Company, who, I am satisfied, is the grantor mentioned in 
the above deed or conveyance, and I having first made 
known to him the contents thereof, be acknowledged that he 
signed, sealed and delivered the'same as his voluntary act 10 
and deed, for the uses and purposes therein expressed.

J ames J. R eev es ,
Master in Chancery.

EXHIBIT NO. 2.
KNOW ALL MEN BY THESE PRESENTS, that we, 

“The West Jersey Canning and Pickling Company,” held and 
firmly bound unto Charles S. Fithian, of Bridge- 

' (Morgage ton, Cumberland County, New Jersey, in the sum 
accom- of twenty thousand dollars, lawful money of the 
panying United States of America, to be paid to the said 20 
this bond Charles S. Fithian, his certain attorney, execu- 
duly ac- tors, administrators or assigns, to which payment,
knowl- well and truly to be made, we do hereby bind

edged and ourselves and our successors, jointly and severally^ 
stamped.) firmly by these presents.

' Sealed with our seal, dated the fourteenth day of March, 
inl the year of our Lord one thousand eight hundred and six- 

; ty-five.
The condition of this obligation is such, that if the above 

oounden The West Jersey Canning and Pickling Company, 30 
or their successors, or any of them, shall and do well and 
truly pay, or cause to be paid unto the above-named Charles 

Fithian, his certain attorney, executors, administrators or 
assigns, the just sum of ten thousand dollars, in one year from 
date, with interest thereon, payable annually, without any 
traud or further delay ; then the above obligation to be void,
°r else to be and remain in full force and virtue.

L orin J. W icks, President, [l . s .]
Attest, H. B allard  D yer . Secretary.

Sealed and delivered in the presence of James J. Reeves. 40

To James J. Reeves, Esq., or any other attorney of any court 
of law in New Jersey, or elsewhere ;

This is to authorize you to appear for us and our legal 
representatives in any court of competent jurisdiction, in case
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of the breach of the condition of the above bond, and confess 
judgment for the penalty therein contained, as of the last or
and H H I  term’ Wlth C0Sts of suit and release of errors; and this shall be your sufficient warrant.
Vr M  °-Ur han? and sea1’ this fourteenth day of March, Anno .Domini, one thousand eight hundred and sixty-five.

o  i t i i , .  EoRiii J. Wi c k s , President, r m s.l 
Sealed and delivered in the presence of James J. Reeves.

10
EXHIBIT NO. 3.

20

(The bond 
accom­
panying 

tins with­
in mort- 

mage duly 
stamped.)

 ̂ KNOW ALL MEN BY THESE PRESENTS, that we, 
llie West Jersey Canning and Pickling Gompany,” for the 

sum of twenty-three thousand and nine hundred 
dollars, in hand paid, or secured, to be paid by 
Charles K. Pithian, of Bridgeton, New Jersey, 
have, and by these presents do bargain and sell 
unto  ̂the said Charles S. Fithian, his executors, 
administrators and assigns, the goods follow­
ing, to wit.: Three boilers, one steam-engine, 
piping and fixtures, glass-ware, tinware and tin 
materials for making solder, buildings for the 

manulactory of solder, juices for jellies, materials for 
umberland sauce, boxes, and all lumber on the premises; 

a so all lumber on the wharf, near the steam saw-mill, labels, 
c2r^‘s’.&’ass-moulds, dies for metallic caps and all their stock 
o fruits, vegetables, meats and sauces, and all other articles 
not herein enumerated, and now owned and hereafter to be 
owned by the said The West Jersey Canning and Pickling 
Company, and of use in the business carried on by said 
company, to have and to hold to the said Charles S. Fithian, 
his executors, administrators and assigns forever. P rovided , 
that if the said The ^West Jersey Canning and Pickling .Com- 
pany, or their successors, shall pay or cause to be paid unto 
the said Charles S. Fithian, his executors, administrators or 
assigns, the sum of twenty-three thousand nine hundred dol­
lars, secured as follows: ten thousand dollars, secured by 
mortgage, on the real estate of the said The West Jersey 
Canning and Pickling Company, bearing even date herewith 
with the interest due thereon, in one year from date, four 
fh°usand six hundred and thirty-three dollars, secured by a 

40 bond bearing even date herewith, and due with interest 
thereon, on the first day of December, Anno Domini, eighteen 
hundred and sixty-five, four thousand six hundred and thirty- 
three dollars, secured by a bond bearing even date herewith, 
and due with interest thereon the first day of February, Anno 
Domini, eighteen hundred and sixty-six, and four thousand 
six hundred and thirty-four dollars, secured by a bond bear­
ing even date herewith, and due with interest thereon on the

30
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first day of April, Anno Domini, eighteen hundred and sixty- 
six, then these presents to cease and be void, otherwise to 
remain in force.

Witness, our hands and seals, by the hand of our president 
of our corporation, this fourteenth day of March, Anno Domi­
ni, eighteen hundred and sixty-five.

L orin J. W icks, President. [L. s .]  
Attest, JEL B allard  D yer , Secretary,

Sealed and delivered in presence of James J. Reeves.

State of New Jersey, Cumberland County, ss:
Be it known that, on this fourteenth day of March, eighteen 

hundred and sixty-five, personally appeared before me the 
subscriber, one of the masters of the Court of Chancery of 
New Jersey, Lorin J. Wicks, President, who, the contents 
of the within deed being made known to him, did thereupon 
acknowledge that he signed the same and affixed the seal 
of the said company as the act and deed of the said corpora­
tion for the uses and purposes therein expressed.

J ames J . R eev es ,
Master in Chancery.

EXHIBIT, No. 4.
THIS INDENTURE, made this twenty-eighth day of 

April, in the year of our Lord one thousand eight hundred 
sixty-five, between John W. Stout, of the city of 
Red Bank, Monmouth county, New Jersey. Henry 

Five cent Ballard Dyer, of the City and State of New 
Stamp. York, William W. Stout, of Hoboken City, Hud­

son county, New Jersey, and Lorin J. Wicks and 
, Robert M. Seeley, of Bridgeton, New Jersey, of

the first part, and Charles S. Fithian, of Bridgeton aforesaid, 
of the second part, Witnesseth, Whereas the West Jersey 
Canning and Pickling Company, through Lorin J. Wicks, 
their President, has this day conveyed unto the said John W. 
btout, Henry Ballard Dyer, Lorin J. Wicks, William W. 
W. Stout and Robert M. Seeley, their heirs and assigns, all 
p.e fo res t of the said “ the West Jersey Canning and 
Pickling Company,” in the canning factory, afid the lot 
whereon it is located, situate at the southwest corner of Bank 
and Irving streets of the city of Bridgeton; and whereas, 

ere exists at this date, certain obligations in writing, held 
7  the said Charles S. Fithian against the said “The West 
ersey Canning and Pickling Company m and whereas, it is 

the desire of the said John W. Stout, Henry Ballard Dyer, 
conn J. Wicks, William W. Stout and Robert M. Seeley to 
ssume the said debts and obligations, so as aforesaid held 
y the said Charles S. Fithian, and become responsible both

10

20
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collectively and individually, for the payment of the

agree, that we will indemnify and save harmless the said 
nailes tej I  ithian against any loss he may sustain in the 

§Mj|Bff| .reason of any default on the part of the said 
‘ Ihe West Jersey Canning and Pickling Company,” to pay 

the same or otherwise.
In witness whereof, the said John W. Stout, Henry Ballard 

Hyer, Lorin J. Wicks, William W. Stout, and Robert M. See­
ley, have hereto set their hands and seals, the day and year 
first above written.
Sealed and delivered in the presence of

C. S'. Fit hi an, Esq.:
30 D ear S ir—Yours of the 8th, enclosing check for $84.55 

was received. We are much obliged to you for the 
same. We will meet your views in regard to insurance.

We thank you for your kind wishes.
Truly yours,

Stout, D yer & W icks.

C. S. FitKian, Esq.:
D ear Sir—Our Mr. J. W. Stout has just returned from 

Bridgeton, and says you had some conversation about your 
40 peaches, and that you had a considerable quantity of them 

yet on hand. We think we could dispose of a considerable 
part of them, if not the whole, in the next three months or 
sooner, to our customers coming in town, and those we have 
in the city. We will sell them for you on Commission, giv- 
ing you the benefit of the largest price we get, or sell them 
for you—you to name the lowest they must net you here,"

20 J ohn W . S tout, [ l. s.]
H . B allard  D yer, [l. s.J
L orin J . W icks, [l. s.]
W illiam  W. S tout, [l . s.]
R obert M. Seeley, [ l. s.]

Witness present,
W illiam  H . Cramer.

EXHIBIT No. 6.
N ew  Y ork, June 10, 1865.

N ew  Y ork, July 28,1865.
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and if in the latter manner, you know you must name a price 
to allow us to sell as low as they have been offered here, and 
leave as some margin. We will guarantee all the sales we 
make in either case, and make all remittances for each sale 
in 30 days from date of sale. Should you think best to ac­
cept of our proposition, we should want a stock of them on 
hand of not less than 200 cases, and should prefer the small­
est size cans. Should you ship, we should want them to 
come by the Raritan & D. B. R. R. Please let us hear from 
you. Ï0

Respectfully yours, &c.,
Stout, Dyer & Wicks.

P. S.—Our Mr. J. W. S. says vou offered them 3.20 for
B l

N ew Y ork, Aug. 31’, 1865.
C. S. F it k ia n , E s q .:

Dear Sir —Having just returned home, Mr. Stout informs 
me that you have authorized him to sell your peaches at any 
price that we can get; that is, that you wish this house to sell 
them as if they were their own, doing the best they can as 20 
to price, and that you would pay 7 | per cent, for selling 
them. Also all expenses incurred in removing them from 
any given point to the N. Y. store, or place of shipment to 
the purchaser, would be borne by you. Had such instruc­
tions been given to me when West, I could probably have 
sold them all at from $2.50 to $2.75 per doz.

If they can now be sold at these rates, do you authorize 
the sale? if yes, please reply by return mail, if conve­
nient.

Yours, &c., 30
Stout, Dyer & W icks, 

per Chittenden.

N ew Y ork, Sept. 21, 1865.
M r .  C .  S .  F i t h i a n  :
, Hear Sir — Can you furnish 2 or 300 cases 2 | lb. peaches, 
111 âse we can close a sale for that quantity at 2.75 per doz. 
and ship them from Philadelphia, allowing us our commis- 
?10n °f 'l l  per cent? If you still h ave 2 lb. peaches, how 

shall we sell them, you allowing us our commission ? 
Please reply by telegraph, as the party is waiting our an­

swer before leaving for Baltimore, if you are willing to sell 
as above, 2.75 for 2 | lb. and 2.50 for 2 lb.

telegraph as follows: “Sell at prices you have quoted/7 
(and name the quantity we may offer.)

For Stout, Dyer & Wicks,
Chittenden.

40

38
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N ew Y ork, Sept. 25,1865.

Mr. C. S. Fithian, Esq.:
Dear Sir—Yours of the 25th, enclosing letter of Kemp, ®  

Day & Co., was received. We thank you for it. In regard I  
to your peaches, would say, had you telegraphed us as re- ■  
quested, we could sold nearly all you have left; it is now I 
too late. We have shipped Messrs. DeForest & Stewart’s«  
goods yesterday afternoon, all but the 3 lb peaches. As we I  
had none of 3 lb. we wrote them you would ship them. Do I 

10 so, if you think best, taking the risk that they will suit them I  
yourself. We think them good.

Yours truly,
Stout, Dyer & Wicks.

N ew York, Oct. 20,1865.
Mr. C. S. Fithian:

Dear Sir—Mr. Dyer has been ill for several days, and isfl 
now confined to his house. As soon as he gets out and isfl 
able to attend to making out your account, he will so*« 
We hope he will be able to give his attention to it m a short «  

20 time.
Very respectfully,

For Stout, Dyer & Wicks,
Chittenden. 1

N ew Y ork, Oct. 28,1865.
Mr. C. S. Fithian: „ , I

Dear Sir— Enclosed please find statement of account.« 
The writer regrets that it has been delayed, but sic nes ■  
prevented its being sent before. Shall we deduct the um ■ 
berland sauce that was short at the factory from this am 

30 Please answer, and we will remit as promised by Mr. sioui j  
wheii you were here last.

Yours truly, __
Stout, Dyer & Wicks.

40

N ew Y ork, N ov. 3,1865. ;
Mr. C. S. Fithian : 9 I »„*70712

Dear SiR—Enclosed please find our check for 
in full. Please return receipt and oblige,

Respt’y yours, Ac.,
^ Stout, Dyer & Wicks.

N ew York, Dec. 13.
. Mr: Charles S. Fithian: | . r»0 not

Dear Sir—Yours of the eleventh is at ha- • 
draw on us as stated in yours. We have wri 
Seeley, and he will arrange it with you.

Yours respectfully, wrrKS
Stout, Dyer & Wicks.
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N ew Y ork, March 13, 1866.

Mr. C . S . F i t h i a n :  . ' , , ,
Dear Sir—Y ours of the 8th was duly received, but by

press of business has been neglected.
'Merrill & Shute have not sent us any money on your ac­

count; all they have sent us is on our own account; they 
are now owing us, and we shall be glad ii we ever ge i • 
Should they send us any money, we will gladly remit it to 
you. '

Respectfully yours, &c., #
Stout, D yer & Wicks. 10

N ew Y ork. March 20, 1866.
C. S. F it h i a n , E s q .:  . ,

We were under the impression that the interest on the 
mortgage came due April 1st. We got the impression from 
the date of the bonds, which all came due the first of each 
month. We should have looked in our books, and^now re­
gret we did not, as we intended to be Jack on the Green.

Enclosed please find check for six hundred dollars foi one 
year’s interest on mortgage, for which please return receipt.

Please accept our apologies for our neglect, while we re- 2U 
main

Respectfully yours, &c.
Stout, Dyer & W icks,

N ew Y ork, April 11, 1866.
M r. C . S . F i t h i a n  :

Dear Sir— In answer to yours of the 6th we herewith in­
close interest on bond, due April 1st, for $4,633.33, 1 yr. 
and 17 days. Please return receipt by mail.

Mr. Stout expects to be in Bridgeton the last of next
week, and will endeavor to arrange the notes to your satis- 30
faction.

Respectfully yours, &c.,
Stout, Dyer & W icks.

EXHIBIT No. 7.
This agreement, made this twentieth day  ̂ of Januaiy, 

anno Domini one thousand, eight hundred sixty-three, be­
tween Charles S. Fithian and William Pogue, 
trading as Fithian & Pogue, of Bridgeton New 

[Stamp Jersey, of the one part, and Lorin J. Wicks, 
Scents.] of the same place, of the second part. 40

Whereas, the said Charles S. Fithian and Wil­
liam Pogue, being engaged in the canning of 

fruits, vegetables, meats, &c., in Bridgeton, New Jersey, and 
whereas the said Charles and William are desirous of pro-



260
curing the care, supervision and attention of the said Lo* 
H k  Wicks in the properly preparing and canning of 
such fruits, vegetables, meats, &c., as they ms£y desire to can 
and put up for sale.

Now. the said Charles S. Fithian and William Pogue, in 
consideration of the care and supervision of the said Lorin
J. Wicks, nr and about their said business, do covenant and 
ag-ree to and with the said Lorin J. Wicks, that they, the 
said Charles and William, will pay to him, the said Lorin, 

10 one-third part of all the net profits accrueing from said busi­
ness, first deducting from said one-third of the net profits, so 
agieed to be paid to the said Lorin J. Wicks, two per 
pent, on all the capital invested by the said Charles S. Fith­
ian and William Pogue, in all buildings now erected and 
used for the carrying on of said business, or which may 
heieafter be erected for that purpose, in all land, machinery, 
and materials of every kind and description which may ap­
pertain to, or be used in and about said premises. 

t the said Charles S. Fithian, William Pogue and Lo-
20 rin J. Wicks, each doth covenant and agree, the one with 

the other, that neither he, the said Charles, William nor Lo­
rin, will draw out of any profits, which may accrue to 
either of them in said business, an amount to exceed eight 
hundred dollars in any one year during the continuance of 
this agreement.

being an agreement between Charles S. Fithian and 
William Pogue, trading as Fithian & Pogue, and the said 
Lorin J. Wicks, for the purpose of giving to the, said Lo­
rin, in consideration of his care and supervision as afore- 

30 said,̂  an interest in the profits of said business, with the 
qualifications hereinbefore expressed, and not a co-partner­
ship ; the said Charles S. Fithian and William Pogue are to 
have the sole control of the financial concerns of the said 
business, and they only are authorized to use and sign the 
name of said firm, and to bind the same by any contract or 
agreement.

This agreement, the said parties do agree, shall continue 
for the space of three years from the first day of January, 
1863.

40 In witness whereof, the said parties have hereto inter­
changeably set their hands and seals the day and year first 
above written.

►Signed, sealed and delivered in the presence of 
John S. Mitchell.

Chas. S. Fithian, [L. S.] 
William P ogue, [L. Sj 
Lorin J. Wicks, [L. S.]



E x h i b i t s  o n  P a r t  o f  D e f e n d a n t .

EXHIBIT D 1.
Real estate, boiler, engine, belting, piping, benches, 

tables, kettles, pump, shafting, &c., $7,000 40
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E xh ib it D  1, Page 1»

E xhibit D 1 Continued.

Account of Stock, taken December 21, 1864. 
Tin Can A cct.

3000 New asparagus cans, al6 $480 00
8017 2 | lb. cans, alO 801 70
4 Sets sponges, «10 40
2 do. Files, «50 & 60 1 10
2 Burring machines, «$9 & $6 15 00
1 Punch, 1 25

10 l  Sht. copper, 3 00
Lot sponge, 25
2 Formers, «$1 50 3 00
1 Pr. compass, 40
1 Rivet hammer, 50
1 p. awl & plyers, 35
1 Rivet head, 75
2 Punches, 1 25
2 Gimlets, 10
3 Cold chisel,«37,1 do. 25 1 37

20 1 Hollow punch, 1 50
1 Rasp, 50
2 Stake, a$2 50, 3 do., al 25 8 75
Lot tacks & rings, 26

$1,321 42
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1 Square can machine,
1 Set block fastenings,
2 Giro. Japan rings,
2 Doz. sol. I handles,
10 Sol. blocks & fixtures,
9 “ “
15 Old files,
20 New sol. knives,
2 Solder cutters,
95 lb. Solder,
5 Iron plates,
1 Marble “
1 Vise for sqr. cans,
1 Mandril,
240 lbs. lead,
1 Vise,
1 Set rollers & table,
1 Pr. shears,
1 Press,
12 Sets round dies,
2 “ square,
1 Pr. square shears,
3 “ solid irons, complete,

Exhibit D 1, Page 2.
$1,821 42 

30 00 
75

2 00
a\ 00 2 00
al 25 12 50

«15 1 35
«10 1 50

‘«12* 2 50 10
«$9 & $15 24 00

«40 38 00
«20 1 00

1 50
5 00
4 00

al8 | 44 40
4 50

10 00
5 00 20

50 00
«$8 96 00

«$25 50 00
. «$25 25 00
«2 50 7 50

$1,739 92
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Exhibit D1, Page 3.

1 Straight edge, $1,739 92 
3 00Lot spelter, 1 0061 Old sol. irons «25 15 2540 good “ “ 00 40 001 Aligátor, 15 0050 lbs. hoop iron, all 5 502 Sh. gol. iron;

10 “ sheet « (120 lbs.,)
a25 6 25
al4 26 80100 lbs. wire, al8 18 00

Anvil & hammer, 2 50
500 lbs tin clippings, a3 15 00
2 Boxes coke tin, <«$15 30 00
£ “ sqr. “ 10 00
Rosin grinder, 1 00
|  bbl. rosin, 20 00
1 Pr. snips, 2 50
500 Old tin cans, * «6 30 00
3 Pire pots, a$l 3 00
150 B. O. Coal, al5 22 50
4 14-in. files and 2 rasps, «1 25 7 50
1 solder mould, «$12, 1 do. «$2 14 00
145 lbs. solder, «40 58 00

$2,179 97

{Page 4, of original copy, is blank.]
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Exhibit D1, Page 5. _  „ _

R. Est. & F ixtures.
'9 Sieves, «1 25 11 25
4 “ new, a2 50 to 00
15 5-gall, cans, (new) al 00 15 00
132 5-gall, cans, old, «25 is8 00
1 Wooden rack, 3 00
960 |  g. glass bottles, al 00 pr. doz. 80 00
10 Tomato rubbers, «25 2 30
60 Nets, 8 00
3 Show racks, «75 2 25 10
11 Jelly bags, a30 ■ 3 30
15 Doz. glass jars, «75 pr. doz. 11 25
,1 Coal scuttle, «25 <25
;229 Baskets, «25 .57 25
60 do. scalding, «50 . 30 00
107 Tin pans, «25 26 75
33 Tin cups, «10 3 30
1000 Ea. 4, ’6 & 8 lb. rivets, 1 50
250 3-lb. m
50 Br. ears, bucket, «2 25 20
60 iGall. buckets, *«50 40 00
1 Fire pots, «50 4 00
•Coal pan, 50
Water pot & can, 1 40

$494 90

34
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Exhibit D 1, Page 6.

5 Lamps,
2 Dust brushes,
1 Stove & scuttle,
1 Clock, (tin shop)
20 Stools,
10 Mallets,
Lot Stove pipe, up stairs,
1 Basket,
1 Bench,

10 Lot stencil plates,
4 Awls,
Hatchet & Hammer, «1 00 «75 
Marking brush & cup,
14 Dippers & skimmers,
Cases for labels,
2 Pr. shears,
30 Qrs. Manilla paper,
2 Label chisels and mallet,
Stand for cutting labels,

20 1 Mortar & pestle,
12 Tables, 2 a$2, 7 a$5, 2 «$6, 1*«$10,

$494 90
al 50 7 50

40
5 00
2 00

«50 10 00
«8 80

13 25
1 00
2 00

83 00
«10 40

1 75
50

«25 3 50

1 00
«10 3 00

2 00
12 00
1 00

61 00
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12 Yankee buckets,
5 “ “ iron hoop,
9 Ea. crocks,
2 6-gall pails, «50,3 do. «75 
2 Iron pumps,
2 Tomato tanks,
2 Iron tomato scalders,
12 Cooking tanks,
1 Gal. iron tray,
1 Horse, $125, & harness, $5, 
21 Tubs,
2 Gal. iron trays,
1 Tin measure, 2 gall.,
2 Arm chair, 1 revolv. do., 
Stove & pipe, (front room,)
2 Lamps, $1, 1 lamp, a25
3 Paste brushes,
2 Lanterns,
6 M. M. choppers,
2 Clocks,
4 m foppq
1 Bath R. R. tank,
1 Pot beam,
Stove pipe, down stairs,

Exüibit D 1, Page 7
$706 00

«20 2 40
«40 2 00
al2 I 08

3 25
15 00

«$50 100 00
a$5 10 00

«$12 144 00
1 50 10

130 00
«80 16 80

«4 00 8 00
75

4 00
10 00

1 25
«15 45

a2 50 «1 25 3 75
«50 3 00 20

a5 00 10 00
3 00

125 00
4 00
3 00

$1308 23



2m

io

20

ExMMtfD 1, Page 8.

1 Iron furnace*
$1308 23 

. 2 25
1 Drip pan, 50
f  Bush, measure, 50
4 Gral. measures, a40 1 60
2 6-gal. kettles, al 50. 2 3-gal. do., a75 4 50
8 Sieves, a50 4 00
112 Wooden trays, a20> 22 40
1 Large gal. tray, 8 00
1 Blanch Screen, 10 00
2 cap fillers,a75, wash basin, 40) 1 90
1 Gan & oil* 50
2 Tin strainer & measure, a50 1 00
Lot G-lass bottles, 2 00
1 Gorn wheel, 5 00
1 Scoop, 1 25, 1 saw, 50 I 75
Apple cutter,
3 Cop. dipper, a50, 3 large, do., al 25,

5 00
525

4 Tea scales, a75, 2 funnel & dip. a25 3 50
2 Ropes, tackle, 1 25, & blocks, 50, 1 75
2 Nets & frames, al 00 2 00
I  Gan tongs, 50, 3 iron hooks, a50, 2 00
Thermometer, 50
85 -ft. gal. hose, a2Q- 17 00

$1,411 13



m

TGtad'g glass,,
Tins in closet’
2 Dark lanterns,
6 Cop. skimmers & measures,
8 Knives, «15, 10 ielly tins, alO: 
18 Mallets,
100 dal. iron trays,
1 Corking machine,
1 Sealing wax dish
1 Coal scuttle,
f Monkey Wrench, $1, screw-driver & hammer, $1,

50 
2 00

1 Boiler, engine, &c.,
2 Double iron kettles, «20’

125: 00 
40 00

6 »“ Copper, “ «25 150 00
2 Large stoves, 
Steel-yards &’ funnel, 
4'Tin rims for jelly, «100

16 00 
75 

4*00
1 Platform scales, 
l' Siigar bin & bar. 
Asparagus Blancher,
1 Corn cutter,
2 Candle moulds,

22 50 
5 50 

10 00 
35 00 
18 00

1 Sausage cutter,
8 Shields for fire pots «1 00

5 00 
5 00

$2,078 38

ExhiMt'Dl, Page 9.
$1,411 13

V 50
8 00

«125 2!50
«1 25 T 50

1 75
«12' 2}25

«1 75 175 00
30 00
1 00 10
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Exhibit D 1, Page 10.
H  $2,078 38 I
3 Brooms, 25, 1 plane, 1 50, 1 75 ■
5 Tomato catsup tanks, «$100 500 00 I
Farmer’s boiler, 4 00 I
2 Bu. baskets, 75, \  bu. measure, 50, l 25 I
1 Tin pump, 1 50, 2 wheel-barrows, «4 00, 9 50 I
Lot glass sash, 110, «1 25, 137 50 I
' l muslin sash, \  price, 75 00 1

8 Oyster stands, «1 00 1 00 iH. Saw, 1 00, rope, 3 00, 4 00 I
10 2 Water tanks, one $65, one $35, 100 00 I

1 Rope & tackle, 1 25 I
Lamp shades, twine, knives, &c., * 2 35 1
8 Pad locks, «2§, 5 lb. sh. load, «20, 3 00 I
3 Doz. H. Scrubs, al 50, 1§ doz. blacking, «50, 5 25 1
Hatchet & bucket, 70 1
8 Dies in hand, Hilgert, «3 00 24 00 1
Printing plates, engr’d, 152 50 1
Bottle moulds, 110 00 I
1 Barn, 50 00 I

20 Office fixtures, 200 00 I
Buildings, boilers, piping, &c., as marked in last

Stock acct. 6,000 00 I

$9,468 43
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Exhibit D 1, Cage 11.

Mdze.
48 Bbls., «25 12 00
23 Doz. qt. jars, «1 00 23 00
50 Gal. wine, «1 00 50 00
44 Bot. peach brandy, per gall. «1 50 33 00
1 Gall, apple jack, 2 00
10 lb. candles, «18 1 80
203 Empty bbls., a l 50 305
1 R’ms paper, «35 2 45
1 Doz. pt. bottles, 1 25 10
1 Jars, 1 «20 1 00
13 Ground stop bottles, , «12 1 68
20f Gall, alcohol,. «3 00 61 50
Lot bottles, (jelly room,) 4 00
Stove & scuttle, 11 5 50
Tumbler cap machine, 6 00
35o Hay. Sugar, «18 63 00
50 lbs. nails, 4 50
20 Hhds., «75 15 00
1,000 lbs. glass,- 5 00 20
2 S. E. salt, «5 25 10 50Coal dust, 10 00
4 Tons coal, a f l l 44 00 

$662 12
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Exhibit D.1, Page .12.

$662 12
21 Bundles hoop iron, 125 lbs., a 11 cts., 13 75
¡Loose boards, 5 qq
44 Pks. envelopes, fllo .440
»Corks,
Talue of spices, ,263 80

$949 07,51,048 Meat labels, «4 50 229 71
$1,178 78



m
£30x1%}! D 1, Page 13.

Jelly.
173 g. juice in glass, <z50 86 50
If JBbl. plaster, «3 75 4 69
Bill tumblers, sheets & duffer, 228 00
3 lbs. C. Tartar, a95, 3 Tar. Acid, al 65, 7 80
1,000 Tumbler caps, gro. a\ 60 11 20
16 Muslin, <z33 5 28
375 Wh. Sugar. «28| 31 87
108 Cans apple juice, «30' 162
349 “ peach “ a30" 523 50 10
6 “ quince' « «30' 9 00
Value of corks on hand, 65 00

K “ glass, “ 549 55
“ “ oils “ 13 91
Doz. 8 oz., 18 41

If u 6 oz., 2 53
Labels, 80;

$1,799 24

35
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Exhibit D 1, Page 14.

Cumb. S auce.
168 JBot. garlic, «30
4b Gall, brandy, «4 00
20 Gro. J pt. C. sauce stoppers, «2 50
250 Gall, Eng. catsup. «2 00
82 JBbls. (40 g. e 
2 “ “

.) walnut juice, «50
syrup, «1 25

17 “ W. catsup, «1 38
4 << <• Cumb. sauce,, (complete) «1 25
6 “ “ “ “ (short, $23 ea) al 25
53 “ “ u u ^ “ $28 ea.,) «8
10 lbs. assofeit. a85
2 Bbl. mucilage, 
50 Gro. corks,

60 y., 10 gum,

Value of glassware,
“ “ spices,

433 Doz. pts. A. & R., «4 50, less 50 pr. ct., 
2,158 “ |  pt., a 2 50 “ “ “
Show card^, A. & R.,

280 lb. Acetic acid, 922321 «28
Labels,
Sold by A & R, not paid, less 7|,

Less $900, Griffin & Porch, 50 pr. ct. off, $450 
“ $312, M. & Shute, “ “ “ $156

50 40 
18 00 
50 

500
1640 00 
100 
938 40 
200 00 
162 

1166 
8 50 

25 40 
22 50 

235 96 
230 90 
974 25 

2,697 50 
125 00

$9,144 81 
78 40 
82 50 

379 49

$9*685 20 

606 00

$9,079 20
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Exhibit D 1, Page 15.

C o r e s .
50 Gto. |  pt. C. sauce, «45 22 50
55 “ jelly corks, «50 27 50
10 « vial “ «25 2 50
55 « vial corks, «25 18 75
m  1 i jelly do. «50 30 25
6 “ flat 2 in. «75 4 50
22 « doub. thick, «1 50 33 00
14| 1 flat, 1 | in., «50 7 25
1  I Bogle’s, «30 2 25 10
m  E jelly corks, a50 25 87
26| Yial cork lg., a30 7 95



Exhibit D 1, Page 16.
Glass.

8 Doz. jelly bottles, 8 oz., «5 50 3 65
4J “ “ old, «50 2 25
38 | | |  Gro. 8 oz., C. oils, «6 60 255 75
12 “ 12 oz. tumblers, «10 50 126 00
36 “ l  pt. jelly, «5 50 16 50
36 “ 6 oz. “ «4 75 14 25
8 “ 8 oz. “ «5 50 3 65
80 Gro. pt. ovals, •-«$5 400 00
38 Doz. qt. b. fruits, «90 ets. 34 20
33 Gro. |  pt. C. sauce, «4 12 135 96
40 “ “ . |  stoppers, «2 50 100 00
9 Hex. pep. sauce, . «6 00 54 00
36 Gro. |  pt. jelly, «5 50 198 00
39 “ 6 oz. “ «4 75 185 25

$1,529 40
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ExhiMt D l, Page IT.

Spices.
80 lbs. cinnamon,
80 il ginger,
25 pepper, (white)
15 w gro. mace,
2 oz. oil mustard,
29 “ cloves, $6 per lb.,
7 « “ lemon,
2 “ « pear,
2 6 “ almond,
13 “ ess. p. apple & s.' berry,
|  lb. ether,
23 « coriander seed,
200 bbl. cayenne,
50 Mace, (1.70)
2 lbs. allspice,
25 “ gum tragicum,
31 “ s. margerum,
33 “ g. savory,
22 “ ginger root,
17 u thyme,
29 “ mustard,
6 “ sweet basle,

a95 76 00
a lO 56 00
a5  0 12 50

al 70 25 50
,«3 50 7 00

«60 10 87
«$1 pr. oz. 7.00

«4 50 pr. lb. 56
al 7 5 pr. oz. 3 50 10
a3 50 pr. lb. 2 85

. a$4 2:00
a25 5 75
a75 150 00
a$l 50 00
a45 90
a35 8 75
a40 12 40
a40 13 20
a50 11 00 20
a40 6 80
a50 14 50
a40 2 40

$479 48
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Exhibit D1, Page 18.

75 lbs. whole pepper, * «40
$479 48 

30 00
20 “ “ allspice, «40 8 00
2 « “ cloves, «50 1 00
45 “ gr. pepper, blk, 
68 “ “ n’megs,
40 “ mustard seed,

«50 22 50
<a 1 25 85 00

«20 8 00
1 bbl. sage, 12 50
20 gr. coriander, «25 5 00
45 “ cummin, «42 18 90
47 “ lovage,
|  lb. oil allspice,

a82 38 54
$16 8 00

$716 92



48
00
00
00
50
00
00
50
00
90
54
00

92
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10.000 ft. boards,
1,800 “ plank,
2,951 empty boxes,.
20.000 ft. boards,
10.000 “ plank, at Meder's,

Exhibit D If Page 19,

«$40 400 00 
<445 81 00 
«20 590 20 
«32 640 00 
«34 340 00

$2,051 20



280
Exhibit Dl, Page 20.

Tomato Catsup.
Value of coiks, $23 50

“ “ glass, 655 75
“ spices, 194 62
“ labels 5 25!
I  62 pt., A. & R., less 35, al 75 70 53

110 qt. 1 «2 75 196 53
1,378 doz.pt., C. S. F., 1,567 48
408 “ qt. “ 729 30

6 gro. caps, «90 5 40
1,500 gal. pulp, a45 675 00 

$4,123 36
Tomatoes—

3 .lb. 574 doz. a3 75, less 35 pr. ct., 1,390 94
2 | “ 136 “ a3 50, lt “ « 310 40
2 “ 226 “ «3 25, “ “ “ 477 43

Labels, 45 09

$2,223 77



*
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Exhibit D1, Page 21.

it. Estate & Fixtures, Cont. ' ^(jo 00
Office furniture, &c., 6,000 00
R. est.,

[Page 22, of original copy, is blank.]

36

*



Exhibit D 1, Page 23.
Labels.

Cran. sauce,
Zea mays,
Salad cream,
Apples,
Quinces,
Plums,
Okra,
Mdze., 51,048 meat labels, «4 50
C. Sauce-
38,000 red, al 50. $57; 23,000 white, «50, H

$11 50; 20,000 strips, «70, $14 00, 
Corn, 42,000, «$5
Lima beans, 11,000, «$5
Succotash, 2,000, «$5
Peaches, 12,000, «$5
Asparagus, 2,200, «$5
Quinces, 3,900, «$5
B. berries, 2,500, «$5
W. berries, 1,700, «$5
S. berries, 3,500, «$5
Tomato catsup 3,500, «1 50
Jelly, 40,000, «2 00
Cherries, 4,500, a22 50
Tomatoes, 9,000, $5
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Exhibit D 1, Page 24.

Tin can acct., $2,119 97
R. est. & fixtures, 9,468 43
Mdze, ( 949 07

Meat labels, ( 229 71
Cumb. sauce, } 9,079 20

Labels,
Tomatoes, $2,223 77
Tomato catsup, 4,128 36

6,347 13
Peaches, 2 lb. 358 doz., 4J,| $989

32lb.,‘2,646~ ‘<”"’41  
550 Crates 
Labels,

Oysters, 103 doz., «2 50 
Cran. sauce, 4A- doz., «4 00, 

Labels,

Zea mays, A  doz., a$3 
2 bbls. hominy,
Labels,

Oyster catsup, 9 doz.,
Salad cream, 72 doz., «3 00 

Mustard,Labels,
Asparagus, 65 doz., «4 50, Labels,
String beans, 2 doz.,Lima beans, labels,

7,578 68 
8,169 53 

275 00 
60

$12 67 
21 37

$1 00 
14 00
24 66

13 50

142 00
14 50
25 00

190 13 
11 00

10

17,07.2 21 
171 67

34 04

39 66 

13 50

181 50

201 13 
5 20 

55 00

20

30

$45,967 42



Exhibit D 1, Page 25.
284

Apples, jam, 31 2 lb., 14 3 lb.,
“ Marmalade, 6 doz.,

Labels,

Brandy trts., Peaches, 2 doz 
B. berry, 12|, 
Corks,
Glass,

10
Pepper sauce, 46 doz., ao 00 

u « 116 " 50

Honey, 4 | doz.,
Glass,

Plums, labels,
Okra, labels,
Corn, do.

20 Succotash, do.
Quince, do.
B. berries. do.
Wh. berries, do.
Str. berries, do.
Boxes,
Jellies,
Cherries, do. $5 00

do.

$45,967 42
$81 61 
10
51 17

142 78
6 00

40 63
37 50
34 20

118 33
89 70 

263 90
353 60

11 83
54 00

13 00 
3 08' 

210 00 
10 00 
19 50 
12 50 

8 50 
17 «50 

2,051 20 
1,799 24 

22 50

$50,704 98 
10 00

Bear, 2,000
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* y Exhibit D 5, Page 1.

EXHIBIT D 5.
Account Stock C. S. F. fy Co., March 10,1865.

Buildings, sheds, office, lot, ground, engine house, r ¡r gas pipes & fixtures, boilers, steam pump, belting & shafting, $12,000 00
12 Cooking tanks,1 R. R. tank,2 Double iron kettles,6 “ copper “' 5 Tomato catsup tanks, 2 Water tanks," Office fixtures,1 Aspargus blancher,1 Corn machine,1 Sausage cutter,5 Fire pot shields,2 Sets candle moulds, 35 Yankee buckets,10 Cedar buckets,1 Meat cut box,1 10-gal. keg,1 Fall & tackle,2 gal. iron pans,

a$15

a$50
a$100‘

a$65 and $35

180 00 
125 001 
40 00 

300 00 
500 00 
100 00 
200 00 
10 00 
35 00 
5 00

10

a$9
«20
a50

a3

5
18
7>
5 
3 
3
6 
6

00
00’
00'
00>
00
00
Of
00

20

$13,548 00



Exhibit D 5, Page 2.

1 Large rope, 
Lot flagging,

$13,548
2
3

Lot boards, 2
2 Iron bolts, 9$1 2
Lot boards & crane, 2
1 Door frame, 2
1 Stove, 2
1 Stand & filterer, 5
2 Hand saws, 1
1 Wooden bather, 10
3 Iron bands & screw bolts, 3
Steam pipe valves not in use, 10
Tinman’s cupboard, 6
Engineer’s “ 2
Pokers, hooks, &c., 6
2 Large boxes, 1
Boards for divisions, 20
'Work benches, &c., in tin shop, 100
1 Large box, iron bound, 4
Flag staff & hallyards, 10
1 Awning iron & cranes, 6
15 Candle stands, «20 3
1 Iron glass Bather, 10

00
00
00
00
00
00
00
00
00
50
00
00
00
00
00
00
50
00
00
00
00
00
00
00



287

Lot iron rods & hoops,
9 Seives,
4 u
155 gal. Cans, (new)
732 “
1 Wooden rack,
1.016 \  g. Glass bottles,
10 Tomato rubbers,
60 Nets & frames,
3 Show racks,
11 Jelly bags,
15 doz. Jars,
1 Coal scuttle,
246 Truck baskets,
60 Scalding “
107 Tin pans,
33 “ cups,
Lot rivets,
50 pr. Bucket ears,
80 gal. Iron buckets,
8 Fire pots,
1 Coal pan,
Water pot & can,

.Exhibit D 6, Page 3
$13,761 00 

5 00
a$l 25 11 25
«2 50 10 00
«1 00 15 00

«50 366 00
3 00

2 25 
«30 3 30
«75 11 25

25
«25 61 50
«50 30 00
«25 26 75
aiO 3 30

1 65 
25 20

«50 40 00
«50 4 00

1 50 
1 40

$14,580 81

(25 cents.)

($1 per doz.) a$30 gro. 211 66 
2 50 
8 00 10
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H Exhibit D 5, Page 4.

• J I fyll j|
i . 5  Lamps* •
; 2 Dust brushes,

Stove & scuttle,
: Clock,

.20 Stools, 
v 10 Mallets,

Stove pipe,
/.■ Basket and bench,

10 Lot stencil plates,
: 4 Awls,..

3 Hatchets &  hammers, 
. Marking brush & cup, 
.1 4  Dip. &  skimmers,
; 3 pr. Shears,
<. Label chisels &  mallet, 
r Label stand,

Mortar &  pestle, 
ru>12 Tables,

20 9 B. eypcks,
5 6-gal. Tin pails,
2 Iron pumps,
2 Tomato tanks,
2 “ scalders,

(50 cts.) a$ 1

2 a$2, 7 a$5, 2 a$6,1 a$lp
2 a50, 3 a75

$141580 81 
7 50 

5 40
1 5 00 
1 2 00 
20 00 

80 
18 25 
3 00 

83 00 
40 ! 

3 00 
50 

3 50
2 25 

’1  3 00
12 00 ! 

s 1 00 
61 00 
1 08
3 25 

15 00
100 00 
10 00

$14,936 74
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1 Gal. tray,

Exhibit D 5, Page 5.
$14,936 74 

1 50
21 Tubs, a80 16 80
2 Gals. Trays, 8 00
1 2-Gal. measure, 75
3 Arm chairs, 4 00
Stove & pipe, (front room) 10 00
3 Lamps. 1 25
3 P. brushes, 45
2 Lanterns, 3 75 10
6 M. M. knives, «50 3 00
2 Clocks, a$5 10 00
4 “ laces, 3 00
1 Pot beam, 4 00
Stove pipe, 3. 00
Iron furnace, 2 25
Dripping pan, 50
! Bu. measure, 50
4-Gal. measure, 1 60
4 Kettles, 4 50 20
8 Seives, «50 4 00
112 Wooden trays, «30 33 60
1 Large gal. “ 8 00
Blanch screen, 10 00

$15,071 19
87
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2 Fillers & basin,
Oil can,
2 Strainers & measures, 
Lot glass ware,
Corn wheel,
1 Scoop,
1 Apple cutter,
6 Copper dippers,

10 4 pr. Tea scales,
2 Funnells,
1 Sm. rope & tackle,
2 Nets & frame,
Tongs & hook, 
Thermometer,
85 Ft. gal. hose,
1 Grad, glass,
Tins in closet,
2 Dark lanterns,

20 6 Copper dippers,
5 Knives & tins,
18 Mallets,
100 Galv. iron trays, 
Corking machine,

$15,071 19.
1 90 

50
1 00
2 00 
5 00 
1 00 
5 00 
5 25 
3 00

50
1 75
2 00 
2 00

50
«20 17 00

1 50 
8 00 
2 50 
7 50
1 75
2 25 

225 00
30 00

$15,398 09



291
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$15,398 09
. Coal scuttle & dish, 150
Monkey wrench & screw driver, 2 00
2 Large stoves, 16 00
Steel yards & funnel, . ' 75
4 Iron jelly rims, 4 00
1 Platform scales, 22 50
Sugar bin & bar, 5 50
3 Brooms,
1 Plane, 1 ^
Parmer’s boiler, 4 00
1 Axg 1 25
2 Bu. baskets, 1 50
\ Bu. measure, 50
1 Tin pump, 150
2 Wheel-barrows, * 8 00
Lot glass Sash, 137 50
“ muslin do., 75 00
“ hot-bed boards, 25 00
8 Oyster stands, 3 00 20
10 “ knockers, 5 00
Sm. rope & tackle, 1 25
Lamp shades, knives, &c., 2 35
Pad locks & chains, 3 00

$15,726 44
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$15,726 44
3 Doz. hand scrubs, 4 50
1 | if blacking, 75
1 Bucket, 50
8 Dies, (J. Hilgert,) 24 00
Printing plates. 152 50
Bottle moulds, 110 00
1 Glass case, 25 00
1 Case & drawers, 35 00
2 Label cases, $40 & $25 65 00
1 Steam pump, 23 00
2 Meat hooks & steel, 1 00
1 Fruit press, 10 00
12 Fixed benches, a$l 12 00
7 “ “ «$1 50 10 50
1 Cork squeezer, 75
1 10-Gal. Keg, $3, 2 5-gal keg, $2, 7 00
1 Five gal. demijohn, 1 00
1 Grind stone, 5 00
1 Large coal Seive, 5 00
550 Peach crates, 550 00
100 lb. Wrought nails, 9 50

$16,778 44
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4,000 Asparagus cans, 
55,717 2-lb. N. Y. cans, 
4 Sponges & files,
2 Burring machines,
1 Punch,
6 S. Copper,
2 Formers,
Sponges & compass,
1 Rivet hammer,
Awl & plyers,
Punches, gimlets, Ac.,
4 Cold chisels,
1 Punch & rasp,
5 Stakes,
Tacks & Rings,
Square can machine, 
Block fastenings,
Japan rings & handles,
2 Doz. sol. I. handles,
19 “ blocks & fix., 
15 Files,
20 New sol. knives,
2 Sol. cutters,

Exhibit D 5, Page 9.
$16,778 44 

«16 640 00
«11 6,128 87

1 50 
15 00
1 25 
3 00
3 00 

65
50 10 
35

2 10
1 37
2 00 
8 75

25 
30 00 

75
4 00
2  00 20 

13 85
1 50
2 50 

24 00

$23,665 63
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5 Iron plates,
1 Marble plate,
1 Yise for sq. cans,
1 Mandrill,
1 Vise,
Set Rollers & table,
2 pr. Shears,
1 Press,

10 12 Sets round dies,
2 “ “ u
2 “ square “
3 u sol. irons,
I S. edge,
61 Old sol. irons 
40 Good “
1 Alligator,
50 lb. Hoop iron,
25 “ galv. “

20 120 “ sheet “
100 “ sheet “
Anvil & hammer,
1 Iron boiler .for solder,

$23,665 63 
1 00
1 50 
5 00 
4 00
4 50 

10 00
8 00 

70 00
ffl$20 240 00

45 00 
50 00 

7 50 
3 00 

«25 15 25
^$1 40 00

15 00
5 50

«25 6 25
26 80 
18 00
2 50 
5 00

$24,249 43
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$24,249 43
58 bbls. Sugar, «25 14 50
23 Doz. jars, «$1 23 50
50 Gal.-wine, «$1 50 00
25 “ peach brandy, «$2 50 62 50
1 $ Apple jack 2 00
10 “ Candls, 2 00
203 Bbls, «$2 50 507 50
11 Rms. straw paper, «60 6 60
1 Doz. pt. bottles, 
5 “ jars,
13« bottles,

1 25 10
1 00
1 62

20 “ alcohol, 60 00
Lot bottles, &c., $4, stove & Seattle, $5 50 9 50
Tumbler cap machine, 6 00
350 Havana sugar, «18 63 00
1| S. salt, 7 87
Bone Dust 10 00
1| Ton coal «$11 16 50
125 lb. Hoop iron, «11 13 75 20
Lot boards, 5 00
200 lb. Cayenne, «80 160 00
2 “ Gr. allspice, «50 1 00
50 “ Mace, «$1 70 85 00 

$25,359 02
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15 lb. Gr. allspice,
53 M Gum, i
9 “ S. savory,
6 “ S. margerum,
30 “ Gr. mustard,
M S Afr. Ginger,
2 “ Spices,
iM S Grain allspice,

10 31 “ Pulv, Thyme,
53 “ Sum. savory,
8; 1 Sweet basle,
10 “ Jam. ginger root,
52 “ Pulv. lovage seed,
4 6 |“ “ cummin,
1 Bbl. sage,
24 Pulv. coriander,
40 ¡Wh. mustard seed, 
65 Qr. nutmegs,

20 33 (.« pepper,
2 lb,. Whole cloves, 
100 White pepper, 
2391b. Acetic acid,
4 Carboys, : ;

$25,359 02
«45 6 75
«40 21 20
«45 4 05
«45 • 2 70
d55 16 50
«60 8 40

1 00
«45 7 87
«45 13 95
«45 14 85
«45 3 60
«10 7 00

«$1 25 65 00
«50 23 25

12 50
«25 6 00
«25 10 00

«$1 50 97 50
a50 16 50
«85 1 70
a45 45 00
«35 83 65

«$2 8 00

$25,835 99
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$25,835 99
1.765 Gal. Jelly juices, «50 882 50
2 Bbls. hominy, c$7 14 00
40 Bu. charcoal, «18 7 20
28 Gro. 8-oz. jelly bottles, «$5 50 154 00
50 Pt. ovals “ «8 00 400 00
15* “ Qt. brandy frt. «17 50 268 33
S g l “ “ “ peach,. «14 62 79 19
m  1 Pt. hexagon, «6 60 63 00
9f 1 12-oz. tumblers, «10 50 102 37
m  * 6-oz. jelly, «4 7 5 78 37
10 10-oz. “ «5 50 55 00
2 8-oz. C. oils, «6 50 13 00
H I 8-oz. tumblers, «4 80 44 40
17 u a «4 80 81 60
|  Bbl. plaster, «3 75 2 81
10 lb; gr. coriander, «25 2 50
763 Gal. tomato pulp, «20 152 60
30' Qrs. paper, «10 3 00
145 Gal. juice in bottles, «$1 145 00
Labels, 945 00
50 Gro. |^pt. C. S. corks, «45 22 50
6 H flat 2-in “ «75 4 50
22 “ doub. thick “ «1 50 33 00
14} E l|-in  “ «50 7 25
511 « jelly “ «50 25 68

38
$29,422 79
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$29,422
26\  Gro. vial corks, «30 7
20,393 Ft. boards, «$32 62 665
15,878 “ plank, «34 50 547
21 Gro. tumbler caps, «90 18
10 Yds. muslin, 
1 Qt. alcohol,

«37| 3

5 Gro. bottle caps, ■ 
|  lb. Tin foil,

«1 25 6

3 | “ Tar. acid, «1 55 5
I f  “ Flay, extract, a3 50 6
1 “ Pear extract, < 4
6 oz. Oil lemon, 6
2 oz. Ess. oil mustard^ «3 50 7
|  lb. Oil cloves, «6 3
|  |  “ pimento, «19 4
90 “ Sugar, «28 25
20 “ “ a26 5
6 Paste brushes, 1
Postage stamps & stationery,

«24
6

211 Cab. sauce boxes, 50

$30,798

79
88
22
79
90
75
75
25
15
43
12
25
00
00
00
75
20
20
25
00
64

32
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Rosin ground,
1 Pr. snips,
1 “ shears,'
3 Fire pots,
6 Files & rasps,
2 Sol. moulds,
69 Boxes, C. W. tin,
80 “ coke “
18 lbs. tallow,
1,000 Cans, part made,
570 lbs. solder,
1,296 “ lead,
660 lbs. strip tin,
1 Carboy,
Lot spelter & acid,
19 lbs. bar copper,
3 “ . cream tartar,
Awl & lock,
Fruit pickers & nails,
1 Ball candle wick,
4 Balls Sea Island cotton, 
Screws, wicks, thread, <fcc., 
Venice turpentine,
4 lbs. sealing wax,

JKxhibit I) 6, Page 15.
$30,798 32 

1 00
2 50 

25 00
3 00 
7 50

14 00
«17 12 1,181 62
al6 62 1,330 00

al8 3 24 10
10 00 

«40 228 00
« 13^  178 20

«57 376 20
2 00 
2 00

«71 13 49
«95 2 85

35
35 20 
10

1 60 
62 
25 

2 00

$34,184 19
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0 lbs. tomato seed, <z$2
$34,184 19 

12 005 “ « u a$l 5 00
11 New jelly bags, o50 5 50
Sheet lead, 1 00
25 lbs. white lead, 5 50
Tinct. Cochineal, 50
2 Sackerometers, 2 00
20 Doz. fruits, in case, «3 00 eo oo
2 lbs. JB. ether, 2 00
5,392 boxes, n24, $1,294 08
Less 3| cts. for 1,000, 32 50

| Side leather,
1,261 58 

2 50
I Long augur,
II lbs. Sol. droppings,

1 00
a30 3 30

30 Gal. Vinegar, a30 9 00
3 Books, 4 25

$35,559 32
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168 Bot. garlic, a30
$35,559 32 

50 40
4| Gal. brandy, a$4 18 00
60 Gro. C. S. stoppers, «2 75 165 00
250 GaL Eng. catsup, a$2 500 00
3,280 “ Walnut juice, a75 2,460 00
80 “ ** « «75 60 00
680 “ “ catsup, al 38 938 40
4 Bbls. sauce, complete, «1 25 200 00
6 “ « short, $23 e.? al 25 162 00 10
53 “ * « $28 « 1,166 00
10 “ Assofeit, «85 8 50
2 “ Mucilage, 60 vin., 10 lb„ gain, 25 40
34| Gro. C. S. bottles, «4 12§ 142 31

Show cards, 125 00

$41,580 33
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Tumblers, 21 doz., 12 oz., Jelly a$5 50, $115 50
43 1 8 oz., “ 2 35, 101 05
65 « 10oz„ “ 2 90, 188 50
671 “ 8 oz., “ 3 00, 202 50
70£ “ 6 oz., “ 2 43, 171 31

$41,580 33

Less 5 pr. ct. com.,

27 doz. salad cream, «3 00, 
3̂  “ oyster catsup, «2 00,
35 “ apple jam, «2 50,
12̂ 2 “ brandy b. berry, a4 00, 
Jelly, bands A. & R.,
15 lb. old jelly, «25,
3 Rúas, paper, a60,
75 doz. oval catsup, «2 00, 
1,888 pt. tom. catsup, al 25, 

20 504 qt. “ “ a2 00,

396 doz. pt. C. sauce, a54,
1,534“ 4 pt. “ ¿30,
516 “ “ “

Chicago shipment,

Less 40 pr. ct.,

778 86 
38 .94

-------- 739 92
81 00 
1 83 

87 50 
48 33 
48 53 
3 75 
1 80 

150 00 
2,360 00 
1,008 00
----------- 3,790 74
1,782 00 
6,125 00 
312 00

7,219 00 
2,887 60
-----------4,331 40

U. H. Dudley, $58 08,
$50,442 39
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Exhibit D 5, Page 19.

$50,442 39
In Hand U. H. Dudley.

1 Doz. salad cream,
20 “ zea mays,

I nsurance A ccount, M arch 14,1865.

3 00 
40 00

$5,000 Royal, 7 mo, a2 per cent.
6.000 L. & London 8 “ a2
5.000 N. Am erican, 8 “ «2
2.500 Albany City, 24 da. al
2.500 Adriatic., do
2.500 Irvin, do
2.500 Commercial, do
2.500 Hope, 9 mo.
6,600 Jersey City, 6 “
5.000 Morris, 9 . “
2.500 Hoffman, 9 “
2.500 Baltic, 9 »
3,200 Cumberland, 6 yrs. A 
1,800 do 7 “ #
3.000 do 7

a l  I  
a l f  
a l  I

L4 
a l f  
a l |

1
TÎ

$59 50 
80 00 
68 00 
3 37 
3 37 
3 37 
3 3T 

32 81 
41 25 
65 62 
32 81 
32 81 
24 66 
16 69 
16 87

10

20
484 50
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Xxhlbi t D 6, Page 20.

Amt. Bro. Forward, 
Lorin J. Wicks7 capital,

$50,900 00 
12,000 00

$38,900 00
Robert M. Seeley's capital, 5,000 00

$33 900 00
Chattel mortgage, $10,000 00
Cash, March 14, (pd.) 5,000 00 at Cumberland

bank, April,11867.
Note, at 21 days from Mch. 14, (pd.) 5,000 00 

10 Bond, due Dec. 1, 1865, (pd.) 4,633 33
do “ Feb. 1,1866, ‘ 4,633 33
do do Apijif l, 1866, 4,633 34

$33,900 00
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Real estate & fix.,
Expense,'
Tin can acct.,
Jelly acct.,
Cumb. sauce,
Catsup,
Boxes,
Mdze.,
Salad cream,

Zxhibit D 5, Page 21'
$17,388 46 

507 00 
10,692 97 

2,466 02 
10,632 76 

3,792 50 
2,525 23 
2,890 19 

84 00

$50,979 13 10
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A cct. L abels on h and .

51,048 Meat labels, «4 50 229 71
4,750 Cran. “ «4 50 21 37
5,482 Zea mays, «4 50 24 66
7,166 Salad cream, «3 50 25 08

4,175 Apples, fresh. 
2,885 j| jam, 

547 “ good, 
4,115 “ marm., . 52 74

11,722 «4 50

339 Plums,
2,716 « gage,

977 “ damsons,

20

30

4,032 «4 50 13 77
685 Okra, a4 50 3 08

38,000 Cumb. sauce, red, «1 50 57 00
23,000 “ “ white, a50 11 50
20,000 “ “ . strips, «70 14 00
42,000 Corn, a$5 210 00
11,000 Lima beans, «$5 55 00
2,000 Succotash, a$5 10 00

12,000 Peaches, «$5 60 00
2,200 Asparagus, . 
3,900 Quince,
2.500 B. berry,
1,700 Wh. berries,
3.500 Strawberries, 
9,000 Tomatoes,

300 “ catsup, 
7,300 Jelly strips, «50

11 00 
19 50 
12 50 
-8 50 
17 50 
45 00 

45 
3 45

19,509 “ «$2 39 00

$945 01



Exnibit D 5, Page 23.
Inventory of G oods R ec’d from N. Y. H ouse, to B e­

come P ermanent F ixtures.

1 Box scraper,
1 pr. Circular shears,
| Bbl. (with jelly)
1 Fruit press,
Platform shears,
Solder cutter,
4 Sol. irons,
Hammer, forging,
2 pr. Can tongs,
1 Lever press,
1 Solder mould,
1 “ ladle,
2 Set can dies,
1 Monkey wrench,
2 Fire pots,
2 “ “ stands,
1 Plumber’s lurnace,
6 Fire pots,
Horse radish machine, 
Round bath tub,
Square bath tub,

$1 50 
45 50 

1 25 
25 00 
55 00 
15 00 

6 00 
1 50 10 
1 00 

100 00 
20 00 

50
100 00

1 25 
6 00
2 00 

15 00
15 00 20 

118 00
16 00 
40 00



7
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10

Exhibit D 5, Page 24.
1 Bie (catsup) J. Hilgert, 2 25
1 X catsup mould, F. & J. Boden, 30 00
2 Copper kettles, $57 114 00
2 8-oz tumbler mould, 78 00
2 10-oz. « “ 78 00
1 Brandy peach, “ 28 00
Drop press & dies for jelly caps, 100 00
50 Baskets, «60 30 00
1 Pie frt. mould, new, 30 00
1 12-oz. Tumbler mould, 6Ô 00

(Page 25 of the original copy is blank.)
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Labels, April 1,1866.
Tomatoes, 3-Ib., 6,000 U$10 $60 00

“ 2-lb., 14,000 .u 140 00
Peaches, white, 4,500 45 00

“ yellow, 5,000 50 00
Lima beans, 800 8 00
Peas, 2-lb., 1,200 12 00
Strawberries, 800 8 00
Pine apple, 2,000 20 00
Blackberries, 800 8 00 10
Gage plains, 1,800 18 00
Green corn, 2J-lb., 4,500 45 00

do 2-lb., 2,000 20 00
Cherries, 2,000 20 00
Whortleberries, 2,400 24 00
Succotash, 4,200 42 00
Pears, 2,000 20 00
Okra, 200 2 00
Quinces, 600 6 00
Asparagus, 4,000 40 00 20
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Exhibit D 5, Page 27.

A ccount op Stock, S., D. & W., A pb il  1st, 1866. 
Real estate, buildings, boilers, engine, piping, 

pumps, &e., $14,000 00
12 Cooking tanks, «$15 180 00
1 R. R. tank, 125 00
2 Iron kettles, a20 40 00
8 Copper, do., 6 a$50, 2 a$57, 414 00
5 Catsup tanks, $100 500 00
2 Water “ «$65 & $35 100 00

AU Office fixtures, 200 00
2 Tomato tanks, 100 00
2 Iron scalders, 10 00
4 Cooking tanks, (jelly room,) 100 00
Work benches, &c., in tin shop, 100 00
1,000 \  gal. Ex. bottles, $30 pr. gro. 208 33
Engineer’s & tinman’s cupboards, 8 00
60 Nets & frames, 8 00
20 Stools, «$1 20 00
Lot Stencil plates, 83 00

1X3 Label chisels & mallet, 3 00
Label stand, 12 00
3 Arm chairs, 4 00

$16,215 33
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Stove & pipe, (front room,)
2 Lanterns,
6 M. M. knives,
2 Clocks,
4 “ faces,’
1 Pot beam,
1 Iron furnace,
1 Corn wheel,
1 Apple cutter,
100 Gral. Iron trays,
1 Corking machine,
2 Large stoves,
Platform scales,
Sugar bin & bar,
2 Wheelbarrows,
1 Glass case,
1 Case & Drawers,
2 Label cases,
1 Grindstone,
1 Large Coal Seive,
Square can machine,
3 Solder cutters, 2 a$12,1 a$15
2 Sets rollers & table,

JExhibft D 5, Page 28.
$16,215 33 

10 00 
3 75

a50 3 00
10 00
3 00
4 00 
2 25
5 00

10 00 10 
225 00 
30 00 
20 00 
22 50 

5 50 
8 00 

25 00 
35 00

a$40 & $25 65 00
5 00 20 
5 00 

30 00 
39 00 
20 00

$16,801 33
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2 Leyer presses, «$100 & $70
$16,801 33 

170 00
2 Sets can dies, (N. Y.) 100 00
12 “ round dies, a$20 240 00
2 ¿1 u •“ 45 00
2 “ square “ 50 00
1 Iron soider boiler, 5 00
2 Solder moulds, a$20 & $14 34 00
1 pr. Circular shears, 45 50
2 pr. Platform shears, «$35 & $25 80 00
1 Fruit press, 25 00
1 Solder furnace, 15 00
Horse radish machine. 118 00
Drop press & dies for jellies 100 00
Tumbler cap machine, 6 00
1 6-oz. W. M. pres, mould, 12 00
2 8-oz. “ “ “ 24 00
1 12-oz. “ « « 15 00
1 |-pt. Jelly « 12 00
1 Gordon tumbler “ 16 00
1 pt. Oval “ 20 ¡Qi
1 pt. Cumb. sauce “ 25 00
3 i-pt. I  E 1 54 00
1 JBrandy frt. “ S., D. & W., 30 00

$18,042 83
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1 Catsup mould, S., D. & W.,

.Exhibit D 6, Page 30*
$18,042 83 

30 00
1 Pie fruit 1 1 36 00
2 8.oz. & 10-oz. tumbler mould, S., D. &. W., 150 00
1 12-oz. “ “ 65 00
1 Die, (J. Hilgert,) 2 25
1 Pea sheller, bands & wheels, 150 00
1 Cutting box, 10 00
1 Asparagus blaneher, 10 00
1 Sausage cutter, 8 00
2 Sets candle moulds, 18 00
1 Block & tackle, 6 00
1 Smaller do. 5 00
2 « “ 1 50
1 Blanch screen, 15 00
2 Dark lanterns, 2 50
2 Bu. baskets, 1 50
550 Peach crates, ail 550 00
1 Large iron sink, 20 00
1 Small » “ 7 00
Stove & pipe, jelly room, 20 00

“ “ tin shop, 10 00
Flag & hallyards, 5 00
Stove pipe in use, 25 00

$19,190 58
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Exhibit D 5, Page 31.

156 Scalding baskets; 
103 Blk. “
152 Tin pans,
77 Galv. iron pails,
22 Tubs,
27 Yankee pails,
9 Cedar ' “
7 Tables,

10 1 Box scraper,
4 Hammers & hatchet, 

. 80 Wooden trays,
1 Jack plane,
2 finishing do.,
2 Hand saws,
1 Trowel,
Old show racks,
1 Large tin dipper,
8 Brass seives, old,

20 4 « « good,
10 Tomato rubbers, 
Outta percha hose* 
Square can holder,
15 Jelly bags,

$19,190 58
»50 78 00
«25 25 75
«25 38 00
a50 38 50
a80 17 60
«20 5 40
«50 4 50
«$5 35 00

1 50
2 50

«30 24 00
1 50

a$l 75 3 50
2 50
1 00
2 25

75
«$1 8 00
«$2 50 10 00

«20 2 00
17 00
5 00

«50 7 50

$19,522 33
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10 Candle stands,
2 Short benches,
39 Ea. pots, for preserves, 
20 Boxes, (carrying cans,) 
12 Stone pots,
2 Tables,
1 Wide table,
1 “ “ jelly room,
4 Tea scales,
Shelving in jelly room,
7 "New tin fillers,
Tins for filling gal. cans,
1 demijohn, 2 gal.,
9 6-gal. pails,
10 3 “ “
4 Cal. measure,
2 Copper measures,
4 “ skimmers,
3 “ fillers,
6 Tin skimmers,
2 sj dippers,
4 Funnels,
1 I

Exhibit D 5, Page 32 •
$19,522 33

«20 2 00
1 00

ah 0 19 50
«25 5 00

«$1 25 15 00
«$2 4 00

6 00
10 00

a50 2 00 10
20 00

«30 2 10
2 50
1 00

«75 6 75
«60 6 00
«40 1 60

2 50
«75 3 00
«75 2 25 20
«25 1 50

25
1 00

50

$19,637 78



316
Exhibit D 5, Page 33.

$19,637 78
3 Jelly fillers, 1 00
9 G-al. iron dippers, «50. 4 50
3 Iron cullenders, (peaches) 10 00
1 Iron boiler or steamer, 15 00
1 Shovel, 50
1 Set grates small boiler, 3 00
1 Iron vise, (engineer’s) 1 50
3 Brass valves, «$5 15 00
Iron bolts & pipe, 6 00
Jelly racks, 5 00
3 Monkey wrenches, 4 00
3 Oil cans, 1 50
1 5-gal. Oil can, 1 50
Chaffing dish, 1 50
2 Coal scuttles, 1 50
1 Hair seive, 2 00
13 Dippers, a25 3 25
Egg beater, 1 00
Rope, 50
1 Grad. glass, 1 50
1 <i (i 50
2 Sackerometers, 2 00
2 Gal. iron tables, 25 00 

$19,744 53
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2 Seives,
5 Sash & lights,.
1 Water pot, 
Dripping pan,
1 Axe,
1 Corn machine, 
Marking brush & cup,
3 pr. Shears,
Mortar & pestle,
2 |-Bu. measures,
1 scoop,
2 Thermometers, 
Steelyards,
Parmer’s boiler,
1 Tin pump,
2 Meat hooks,
20 Mallets,
6 Brooms,
Wash basin,
6 Tin pans,
3 “ skimmers, new,
3 Iron dippers, “

Exhibit D 5, Page 34.
$19,744 53 

a25 50
a75 3 75

50 
50

1 50

75
2 00
1 00 10 
1 00 
1 25 
1 00 

50 
4 00 
1 50 
1 00

«10 2 00
«30 1 80

25 20
«25 1 50

1 00 
1 50

$19,773 33
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Exhibit D 5, Page 35.

10

20

1 10-gal. keg, $3; 2 5-gal. kegs, $2,
$19,773

7
2 Casks, 2
6 Tin fillers, a25 1
Covers to C. S. bbls., 5
15 Iron bound casks, a$2 50 37
11 Wooden “ • a$l 50 16
174 Bbls., a$l 25 217
1 Zinc pan, 3
1 “ tank, (jelly table) 2
1 Coal shovel & rake & seive, 1
1 Fruit press,
Lot benches & boards, for do.,

10
10

1 Pitch fork, curry comb & brush, 2
1 Horse, 125
1 Cart & harness. 50
Oyster stands, &c., 10
Hot-bed sash, 50
1 Door frame, 2
Awning iron & crane, 3
1 Stand & filterer, 5
1 Tin plate stove, 1
1 10-gal. keg, 2
1 Ladder,

$20,337

00
00
50
00



319

5 Fire pot shields,
30 Spice cans,
1 Water pot 
Goal scuttle,
Meat saw,
7 Packing scoops,
5 Lamps, hanging,
1 Small plane,
2 Window sash & lights, 
1 Coal barrow,
Pokers & Hooks,
1 Large rope,
10 New files & rasps,
9 “ sol. irons,
30 Good “
3 Files, round,
1 Augur, Jin.,
Sheet copper,
25 Sol. knives,
33 Blocks & fixtures, 
Japan rings,
Rosin,
2 Large baskets,

Exhibit D 5, Page 36.
$20,337 33

«$1 5 00
«50 15 00

20
50

1 00
«25 1 75

a$l 50 7 50
1 00
1 50 10
9 00.
6 00
2 00

«75 7 50
a$2 50 22 50
«$1 00 30 00

1 50
35

2 00
a$|- 3 12 20

«50 16 50
1 50

12 00
20 00

$20,504 75
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Exhibit D 6, Page 37.

$20,504 75
1 Clay cylinder, 75
Anvil & hammer, 2 50
1 Iron bound box,. 4 00
2 Large boxes, 1 00
40 lb. Sh. iron, «18 7 20
2 Bund wire, 10 00
2 pr. Shears, 8 00
.Forging hammer, 1 50

10 2 Sol. ladles, 75
. 12 Fire pots, «$250 30001 Vise, 3 00
1 Mandrill, 4 00
2 Burring machines, 15 00
3 Stakes, «$3 9 00
2 Monkey drenches, 2 50
2 Large “ 1 50
1 Aligator, 15 00
•1 pr. Snips, 2 50

20 1 Rivet hammer, 50
1 Square, 1 50
Punches, plyers, &c., 2 00
Sponges & cups, 1 50
4 Cold chisels, 1 50

$20,629 95
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1 Square basket,
5 iron plates,
1 Marble “
1 Punch,
2 Groovers,
6 Small stakes,
4 Fire pot stands,
1 Water can,
1 Coal pan,
Sheet Zinc,
Slab spelter,
2§ Boxes X tin,
14 “ tin for large cans,
40 « Talbot tin,
H  . “ Tiefi “
132 fbs. Block tin,
040 “ lead,
670 “ solder,
ibps & bottoms & bodies cut
1 lb. cans from N. Y.,
3*000 Asparagus cans,
103,200 2, 2$ & 3 lb. cans,

41

Exhibit D 5, Page 38.
$20,629 95

50
«20 1 00

1 50
1 25
3 00

«30 1 80
«50 2 OO

50
1 50 10
2 50
2 50

a^l6 40 00
220 00

«$13 50 540 00
a$12 42 00
a$40 < 52 80
a$ll 70 40
a$30 201 00

253 00 20
120 74

«16. 480 00
7,740 00

$30,407 94
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Exhibit D 5, Page 39.

$30,407 94
194 Doz. 2 lb. peas, a3 12 605 28
86 “ “ cranberry, a3 50 301 00
3 “ Peaches, a3 50 10 50
3 “ 2 | corn, a3 50 10 50
20 “ Pt.'catsup, al 25 25 00
2 “ Salad cream. a2 50 5 00

“ \  gal. tomatoes, a3 50 8 75
64 i  6 oz. jelly, «2 00 128 00

10 68 “ 8 oz. “ «2 30 156 40
23 “ 10 oz. “ a2 50 57 50
74 “ 8 oz. tumb. currant, ¿2 50 185 00
13 1 10 oz. I  I a3 00 39 00
35 qt. pots, “ a80 28 00
2 Doz. Chimb. Sauce, al 75 3 50
92 “ Tomatoes, a2 10 193 20
l  ‘I i  gal. jelly, a21 00 5 25
Old jelly, from N. Y., 229 67
Bill preserves, 64 68

20 3,500 Oall. tomato pulp, al2 420 00

$32,884 17
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2,648 Boxes,
164 “ old.
5.000 ft. l i  in. plank,
2.000 “ “
29 Gro. pt. C. S. bottles,
52 Egf| ip t .  do 
26 qt. catsup,
C. S. stoppers, pr. bill Wh. & Tatuno, 
251 Gro. qt. fruit bottles,
160| doz. 12 oz. tumblers,
2 Gro. lemon syrup,
20 Gro. S. C. S. stopper,
17 “ 6 oz. jelly,
8 “ 10 “ I
15 “ \  pt. “
10 “ Pie fr7t bottles,
1| “ Lyman jars,
2 “ 8 oz. C. oil,
\ “ Qt. cork jars,
43 “ Pt. ovals,
20 Doz. Walnut catsup,

Exhibit D 5, Page 40.
$32,884 17

«24 635 52
alO 16 40

«35 00 175 00
«30 00 60 00
«7 00 203 00
«5 00 261 80

«11 50 308 26
413 40

«12 00 309 00 10
«1 00 160 50
«9 00 18 00
«2 25 45 00
«4 50 76 50
«6 00 48 00
«5 00 75 00

«12 00 120 00
«26 00 32 50

«,6 50 13 00
«12 00 6 00 20
«8 00 344 00

«70 14 00

$36,219 05
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Exhibit D 5, Pago 41.

Pine ap. jam bottles,
$36,219 05 

25 00
Plain jars & old bottles, 25 00
19 Gro. I f  flat corks, «75 14 254 “ 1| “ thick, «1 50 6 006 « I vial, «25 1 50
15 . | 11 jelly, «40 6 00
18 m pie fruit, «1 75 31 502 « 2 in. flat, «1 00 2 00
6 « 1 “ do. «25 1 50
13 “ ! |  “ jelly, a45 5 85
H  1 2§ flat, «1 25 4 38
8 « H  “ «1 25 10 00
25 “ catsup & salad cream, «50 12 50
90 “ C. sauce, «45 40 50
25 “ si «55 18 752 M long corks, «1 00 2 00

$36,425 78
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6 lb. gr. allspice,
40 “ s. savory,
16 “ s, margerum,
35 u- gr. ginger,
10“ |  root.
30 « thyme,
8 “■ ! s. basic,
41 “ lovage,
38“ cummin,
15 “ > coriander, *
40 “ mustard seed, 
65 Or. nutmegs,
30 “ pepper,
75 Whole u 
5 Cinnamon,
64 Mustard,
4
20 Or. cloves,
15 “ mace,
60 Cayenne,
Ven. red,
25 lb. cayenne,

jExhibit 'D 6, Page 42.
$36,425 78

«30 1 80
«45 18 00
«45 7 20
«50 m  so
«50 5 00
«45 13 50
«45 3 60

«1 25 51 25
«50 13 00 10
«30 4 50
«15 6 00

«1 50 97 50
«40 12 00
a35 26 25
«95 4 75
«00 38 40
«60 2 40
«50 10 00

«1 50 22 50 20
«50 30 00

50
«50 12 50

$36,829 93
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Exhibit D 5, .Page 43.

30.000 Jelly labels,
30.000 Cttmb. sauce, red,
30.000 “ k white,
10.000 “ “ strips,
2,500 Peach & preserve, •
5.000 Catsup,
3.000 Salad cream,
640 C. S. cards,

10 18,000 “ wrappers,
57,800 Can labels,
2$ Gro. 8 oz. tumb. caps, 
15 “ 10 “ “ “
2 Rms. Manilla paper,
75 lb. Nails,
Muriatic acid,
27| Doz. §-gal. ea. pots,
6 | “ l  •“ “ “
20 Kegs Hal. herrings 

20 1 Bbl. plaster,
129 Gal. vinegar,
1 Bbl. Mushroom,

$36,829 93
«$1 25 37 50
«1 50 45 00

«60 18 00
«60 6 00

•>«$5 12 50
«$7 35 00
«3 50 10 50

«8 51 20
«$1 25 22 50
«10 00 578 00

1 25 35 00
1 50 22 50

«$3 6 00
«8| 6 37

2 00
«2 10 57 75
«1 25 8 13
u l 40 28 00

3 50
«38 49 02

54 80

$37,929 20
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Lot planed boards, lb. Es. raspberry,

327
Exhibit D 5, Page 44$37,929 20 8 00«$3 50 4 37l| “ “ strawberry, «3 50 4 381 “ “ p. apple, «3 50 3 501 “ “ pear,| |  “ bit. almonds, 5 oz. Oil lemon,

a4 50 4 50
a$l 7 00 5 001 lb. Oil pepper, ■§>■■“ •“ cloves, a$5 1 50 1 87 10| “ “ pimento, Wm 4 503| lb. Tar acid, al 35 4 733 “ Cr. tartar, 50 1 5065 Gal. B. berry juice, a50 32 50160 “ elberberry “ «50 80 00110 “ currant “ «$1 110 0073 Cans quince, g «50 182 5075 “ peach, «50 187 50

228 “ apple, «50 570 005 “ cranberry, «50 12 50 203 “ grape, «50 7 5028 Bot. garlic, a30 8 4050 Gal. wine, «$1 50 00
40 « ex. spirits, «2 50 100 00

$39,320 95
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Exhibit D 5, Page 45.

$39,320 9580 Gal. ex. spirits, ¡eri 00 800015 Bbls. Cumb. sauce, complete,600 gal., al 50 900002 Bbls. mucilage, 40oo250 Gal. mushroom, a2’ 00 500003,360 “ walnut juice, a l 5 2,52000600 “ “ catsup, al 38 82800Bill 5 carboys acetic acid, 225*0030 Doz. eggs, a21 630100 Bu. charcoal, 16001,600 lbs. tiir strips, «3 ctsk 48 00400* “ “ - clips, aljr 600400 “ Pulv. sugar,6 Gro. brandy peach caps, al8 72 00
al 5 0 900dictionary & books, 1500f Doz. red twine,Paper, stamp® & envelopes, a4 5 0 338550

Paste brushes- & knives, 450
Tinct. cochineal, 5©
New jelly bags, 500
2 Tons coal, $10 20OO4 Doz. H. Scrubs, 400

$44,629 13
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BxniMt D 5, Page 46$44,629 1313 Bms. straw paper, a35 4 5539 u 11 u «55 21 45320 Empty bbls., «20 64 003 “ carboys, «3 9 0010 lb. gelatin©, al 10 001 S. salt, 4 00Lot leather, 1 00494 lbs. A. sugar, «17 84 28

576 “ C. “ «16 92 16Keg wh. zinc, 5 0012 gai. peach brandy, «2 50 30 00Lot old iron, 5 00Lot boards and plank, 8 00Bone dust, 10 00Sawdust,' 10 00125 lbs. hoop iron, «11 13 7510 gal. alcohol, «$3 30 00400 Havana sugar, «14 56 00Old labels, E. & P., 450 0015 doz. glass jars, Lot « bottles, «75 11 252 001 doz. blacking, 75

4 2
$45,551 32
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Exhibit D 5, Page 47.

$45,551 32
1 Doz. brandy b. berries, 4 0020 1 fruits in case «$3 60 001J “ “ “ “ glass, «$5 7 502 lb. B. ether, 2 00Sheet lead, 1 002 lb. Sealing wax, 1 00Locks, twine, &c., 1 50B. rope, 1 00

10 $45,629 32
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.Exhibit D 5, Page 48.

Real estate & fix., $20,511 93
Tin can act., 9,959 81
Mdze act., 1,585 17
Expense—-JPaper & envelopes, &e., $5 50

2 ton coal, 20 00
H. scrubs, 4 00
Keg zinc, 5 00
Sawdust 10 00
Blacking, 75 10

4 50 49 75
Green peas, 605 28

Labels, 12 00 617 28
Cranberry, 301 00

Sugar, 56 00 357 00
Peaches, 10 50

Jars brandy, 309 00 20
Lvman,, 32 50

Corks. 14 38
Spirits, 180 00
Caps, 9 00
Labels, 95 00 650 38

Corn, 10 50
Labels, corn, 65 00

|  succotosh. 42 00 117 50 30
Catsup, 25 00

Pulp, 420 00
Bottles, 308 26
Corks, 12 50
Spices, 26 75
Labels, 35 00
Vinegar, 49 02
Oils, 6 37 882 90

$34,731 72 40



Exhibit D 5, Page 49.
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Amt. up,Salad cream, 5 00Bottles, 344 00Mustard, 40 80Eggs, 6 30Labels, 10 50
Tomatoes, \  gal., 8 75do 3-lb., 193 20Labels, 200 00
Jelly, 593 90do. 5 25do. 229 67Tumblers, 160 50Bottles. 199 50Corks, 11 85Labels, 37 50Caps, 57 50Pots, 65 88Plaster, 3 50Extracts, 28 75Juices, 1,190 90Sugar, 72 00Bags, 5 50
Cherry preserves, 30 00Labels, 20 00
Strawberry preserves, 34 68Labels, 8 00
Beans, labels,P. apple, do.,B. berries, do., Plums, do.Whortle berry, do.,

134,731 72

406 60

401 95

2,662 20 

50 00

42 68 8 00 20 00 8 00 18 00 24 00
$38,373 15
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Amt. up,Cumb. sauce,.Bottles,Stoppers,Corks,Spices,Labels,Cards,Wrappers,Fish,
Mushroom,Oil,Sauce,Catsups,Twine,Paper,Pears, lables,Okra, do.Quinces, do.Asparagus, do.Pie fruit bottles, corks,

Boxes,
Lumber,Nails,Boards, •

B ridgeton, A pril 1 ,1 8 6 6 .

Exhibit D 5, Page 60. •
$38,373 15

3 50  
4 6 4  80 
458 4 0  

59 25 
125 05  
69 00  
51 20  
22 50
28 00 io
64 80 

1 50 
900 00  

3,888 00  
3 38
6 00 6,135 3820 00 2 00 6 00

40 00  20120 00 
31 50
---------  151 50

651 92  
235 00  

6 37  8 00
---------  3 901 29

$45,629 32
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EXHIBIT D 6.

To Chakles S. F ithian, Esq.,Demand is made of you that you surrender to John W. Stout, successor of Stout, Dyer & Wicks, and of the West. Jer­sey Canning & Piekling Company, a certain mortgage, dated March 14, 1865, executed by the West Jersey Canning and Pickling Company to you I: principal sum therein named, ten thousand dollars, on real estate therein described; and also another mortgage, dated March 14, 1865, executed by said 10 Company to you on personal property ; principal sum therein named, $23,900.00, and also all bonds, notes or other vouch­ers accompanying said mortgages or either of them.That all the same are improperly held by you.That you have received heretofore all moneys thereon that you were or are fairly or rightfully entitled to receive or have thereon.That there is not any money now due you thereon.And that the same be surrendered to said John W. Stout within ten' days from the date hereof, to be canceled of 20 record, or in default thereof, proceedings will he instituted in Chancery for a decree to have said mortgages and papers canceled, and all moneys overpaid to you refunded by you, and for such other remedy as may be proposed, to conrect all wrongs occasioned by you to the proper parties connected with said papers and the property therein referred to.R. Allen, Jr.,Jan. 21,’67. Attorney of Stout & Co.

EXHIBIT D 14.
AGREEMENT made this fourteenth day of March, Anno 30 Domini, eighteen hundred and sixty-five, between Charles S.Fithian, of Bridgeton, New Jersey, of the one Five part, and “The West Jersey Canning and Pick­ling Company ” of the second part, witnesseth, cent that whereas the said party of the first part, for a valuable consideration, has this day sold all of stamp, his interest and property in the canning factory, located at the corner of Bank and Irving streets, in Bridgeton, aforesaid, to the said p̂arties of the second part; therefore, in consideration of the premises, I, the said 40 Charles S. Fithian, for myself and my legal representatives, do hereby covenant and agree with the said “ The West Jer­sey Canning and Pickling Company,” that 1 will'not enter into or engage in directly or indirectly any branch of the business of the canning, preserving or pickling fruit, vegeta­bles of sauces, or in any branch of the business that is now or has been carried on by me ; and, further, that I will not give my consent that William Pogue (late of the firm of Fithian
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& Pogue) shall enter into any branch of said business, with­out the consent of the said The West Jersey Canning and Pickling Company, under the penalty of five thousand dol­lars. Provided, nevertheless, that the said The West Jersey Canning and Pickling Company shall pay and satisfy the obligations held against them by the said Charles S. Fithian as they become due, otherwise this covenant and agreement to be void and of no effect.And we, the said The West Jersey Canning and Pickling Company, for ourselves, our successors and assigns, do here- 10 by covenant and agree with the said Charles S. Fithian, his heirs and assigns, that we will pay all taxes that may be as- . sessed, in any way, upon the said business or property, and that, in case of loss or damage by fire, the said Charles S. Fithian shall receive his proportion of insurance on property belonging to the said Charles S. Fithian, so lost or destroyed.In witness whereof, the parties hereto have interchange­ably set their hands and affixed their seals, this--- day ofMarch, Anno Domini, eighteen hundred and sixty-five.

Charles S. F ithian. [l. s.] 20
Lorin J. W icks, [l. s]

President o f the West Jersey Canning and Pickling Co.Sealed and delivered in the presence of James J. Reeves.
It is hereby mutually agreed between the parties that The West Jersey Canning and Pickling Company shall use the names of Fithian & Pogue and C. S. Fithian & Co., in the prosecution and management of their business.

Charles S. F ithian. [l. s.]
Lorin J. Wilks, President, [l. s.]Attest, H. Ballard Dyer, Secretary. 30Dated March fourteenth, eighteen hundred and sixty-five.Witness present James J. Reeves.

EXHIBIT D 16.
CHARLES S. FITHIAN ) Deed March, 14, 1865.

and WIFE, 
vs.

THE WEST JERSEY 
CANNING AND PICK- 

LING COMPANY.

Consideration $6,000.
Stamp $6.
Acknowledged, 14th March, 

i 1865,
J Recorded, March 16, 1865.

For real property in question. 40



five
cent

stamp.
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EHHIBIT I), 17.

KNOW ALL MEN BY THESE PRESENTS, that I, Charles b. Fithian, of Bridgeton, Cumberland County, New 
Jersey, for the consideration of twenty-eight thousand dollars, to me paid by “ The West Jersey Canning and Pickling Company,” the re­ceipt whereof is hereby acknowledged, have, and by these presents do give, grant, sell, release and and convey unto the said “ The West Jersey Can- W . ning and Pickling Company,” their successorsana assigns, all of my right, title, interest and property, to and m the canning factory, located at the corner of Bank and Irving streets, in Bridgeton, including therewith all of the boilers, engine, piping and fixtures, glass-ware, tin-ware and tin materials, for making solder, buildings for the manu­facturing of solder, juices for jellies, materials for Cumber­land sauce, boxes, all lumber on the premises, also all lumber on the wharf, near the steam saw mill, labels, corks, glass moulds, dies for metallic caps, and all other articles, as per 20 inventory,' not herein enumerated, now owned by the said Charles S. Fithian, and of use in the business, excepting therefrom all the canned peaches upon the premises, to the use of the said “The West Jersey Canning and Pickling Com- pany,” their successors and assigns, forever. And I, the said Charles S. Fithian, do hereby covenant and agree with the said “ The West Jersey Canning and Pickling Company,” that I am the true and lawful owner of the said goods, and have full power to sell and dispose of the same.Witness my hand and seal, this 14th day of March, in the 30 year of our Lord, one thousand eight hundred and sixty- five.

Charles S, F ithian.

Sealed and delivered in the presence of
J ames J. R eeves.

EXHIBIT D 27.
ALTERATIONS IN PRICES PROM D 1 TO D 5.

D 1. D 5. Difference.
Real estate, Fixtures, &c., $6,000 00 $12,000 00 $6,000 00
I t  Cooking tanks, $12 00 $15 00 144 00 180 00 36 00
b Copper Kettles, 25 00 50 00 150 00 300 00 150 00
735 Five-gallon Cans, 25 50 188 00 366 00 183 00
1,016  ̂gal. Ex. Bottles,

per dozen, 1 00 2 50 84 66 211 66 127 00
20 Stools, 50 1 00 10 00 20 00 10 00
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Alterations in prices from D ,1 to D 5— C o n tin u e d .

112 Wooden Trays, 20 30
D 1.
22 40

D 5.
33 60

Difference. 
11 20

100 Galv. Iron Travs, 1 75 2 25 175 00 225 00 50 09
55,717 2 lbs. N. Y. Cans, 10 11 5,571 70 6,128 87 557 17
1 Press, 50 00 70 00- 50 00 70 00 20 00
12 sets Round Dies 8; 00 20 00 1 96 00 240 00 144 00
25 gals. Peach Brandy, 1 50 2 50 37 50 62 50 25 00
10 lbs. Candles, 18 20 1 80 2 00 20
203 JBarrels, empty, 1 50 2 50 304 50 507 50 203 00
11 reams Straw Paper, 35 60 3 85 6 60 ■ 2 75
200 lbs. Cayenne, 75 80 150 00 160 00 10 00
2 lbs. G. Allspice, 45 50 90 1 00 10
50 lbs. Gr. Mace, 1 00 1 70 50 00 85 00 '35 00
53 lbs. Gum Tragacarth, 35 40 18 55 21 20 2 65.
9 lbs'. Sum. Savory, 40 45 3 60 4 05 45
6 lbs. Sweet Margerum, 
30 lbs Ground Mustard,

40 45 . 2 40 2 70 30
50 55 15 00 16 50 1 50

14 lbs. Afr. Ginger, 50 60 7 00 8 40 1 40
17| lbs. Gr. Allspice, 40 45 7 00 7 87 87
3l lbs. Pulv. Thyme, ,40 45 12 40 13 95 1 55
33 lbs. Sum. Savory, 40 45 13 20 14 85 1 65
8 lbs. Sweet Basle. 40 45 3 20 3 60 40
10 lbs. Jam. Ginger Root, 50 70 5 00 7 00 2 00
52 lbs Pulv. Lovagc Seed, 82 1 25 42 64 65 00 22 36
46-| lbs. Pulv. Cummin, 42 50 19 53 23 25 3 72
40 lbs. Wh. Mustard Seed, 20 25 8 00 10 00 2 00
65 lbs. Gr. Nutmegs, 1 
2 lbs. Whole Cloves,

25 1 50 81 25 97 50 16 25
50 85 1 00 1 70 70

239 lbs. Acetic Acid, 28 35 66 92 83 65 16 73
1,765 gals. Jelly Juices, 30 50 529 50 882 50 353 00
40; bu. Charcoal, 15 18 6 00 7 20 1 20
50 gro. Pt. Oval Bottles, 

per gross, • 5 00 8 00 250 00 400 00 150 00
15-g- gro. Qt. Brandy Frt., 

per gross Bottles, 10 
145 gals. Juice in bottles,

80 17 50 165 60 268'33 102 73
50 1 00 72 50 145 00 72 50

211 Cab. Sauce Boxes, 20 24 42 20 50 64 8 44
5,392 Boxes, 20 24 1,078 40 1,294 08 215 68

Dess 3£ cents on 1,000. 
60 gro. C. Sauce Stop’rs, 2 50 2 75 150 00 165 00 15 00
3,280 gals. Walnut Juice, 50 75 1640 00 2460 00 820 00
80 gals. Walnut Juice, 50 75 40 00 , 60 00 20 00
1,888 dozen Pt. Tomato 

Catsup, 1 14 l  25 :3152 32 2360 00 207 68
504 dozen Qt. Tomato

Catsup, 1 79 2 00 902 16 1008 00 105 84
396 dozen Pt. C. Sauce,

per gross, 54 00 
2,050 dozen ^ Pt. C. Sauce, 

per gross, 30 00 
Chicago Shipment,

1,782 00

5,125 00 
312 00

$7,219 00 3,609 50 4,331 40 721 90

. $10,432 92
40 per cent deducted on D 5, and 50 per cent, on D it
550 Peach Crates, 50 1 00 275 00 550 00 275 00

$10,707 92 
'43



ARTICLES IN D 5 AND NOT IN D 1.

28 Yankee Buckets, 20
5 Cedar Buckets, * 50
1 Meat Cut Box,
1 ten gallon Keg,
2 Galv. Iron Pans, , 8 00
Lot Flagging,
Lot Boards,
2 Iron Bolts,

10 Lot Boards and Crane,
1 Door Frame,
1 Stove,
1 Stand and Filterer,
1 Wooden Bather,
8 Iron Bands and Screw Bolt,
Steam Pipe and Valves, not in use,
1 Tinman’s Cupboard,
1 Engineer’s Cupboard,
Pokers, Hooks, &c.» (Engineer’s,)

20  2 Large Boxes,
Boards for Divisions,
Work Benches in Tin Shop,
1 Large Box, iron bound,
Flag Staff and Hall yards,
Awning Iron and Cranes,
15 Candle Stands, 20
1 Iron Glass Bather,
Lot Iron Rods and Hoops,
17 Truck Baskets, 25

30 30 quires Manilla Paper, 10
1 Axe,
10 Oyster Knockers, 50
1 Hatchet,
1 Glass Case,
1 Case and Drawers,
2 Label Cases, one $40, and one $25,
1 Steam Pump,
2 Meat Hooks and Steel,
1 Fruit Press,

40  12 Fixed Benches, 1 00
7 Fixed Benches, 1 50
1 pair Cork Squeezers,
1 ten gallon Keg, 3 00 ; 2 five gallon Kegs, 2 00
1 five gallon Demijohn,
1 Grind Stone,
1 Large Goal Seive,
100 lbs. Wrought Nails,
1,000 Aspargus Cans, (old,) 16
47,700 two lbs. N. Y. Cans, 11

50 1 pair Shears,
2 sets Round Dies, .
1 Iron Boiler, for solder,
10 Sugar barrel,  ̂ 25
3 reams Paper, * • 60
28 lbs. Gum Tragacarth, 40
9 lbs. Sum. Savory, 40
7 lbs, Pulv. Lovage Seed, 1 25

lbs. Cummin Seed, 50
14 lbs. Coriander do. 25

60 4 Carboys, 2 00

$4 60
2 50 

. 3 003 00 6 00 
3 00 2 00 2 00 2 003 00 
2 005 00 10 001 00 

10 006 002 00 
6 00 
1 5020 00 

100 00
4 00 

10 00
6 00
3 00 10 00
3 00
4 25 
3 00
1 25
5 00 

20
25 00 
35 00 
65 00 
23 00 

1 00 10 00 12 00
10 50 

75
5 00 
1 00 
5 00 
5 00 
9 50 

160 00 
5,247 00 

3 00 
45 00 

5 00
2 50 
1 8011 20
3 60 
8 75

75 
3 50 
8 00
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Articles in D 5 and, not in D 1— C o n tin u e d .

2 barrels Hominy,
12 grò. quart Brandy Fruit Bottles,
5 5-12 grò. qt.Braudy Peach Bottles, 
1| grò. Pt. Hexagon, 

gro. 8 oz. Tumblers,
IT gro. 8 oz. Tumblers,
80 quires Paper,
898 feet Boards,
5,878 feet Plank,
5 gro. Bottle Caps.
£ lb Tin Foil,
3 | lbs. Tar. Acid,
6 Paste Brushes,
Post Stamps and Stationery,
Rosin, ground,
69 Boxes C. W. Tin,
80 Boxes Coke Tin,
18 lbs. Tallow,
1,000 Cans, part made,
425 lbs. Solder,
1,056 lbs. Lead,
660 lbs. Strip Tin,
1 Carboy,
19 lbs. Bar Copper,
1 Awl and Lock,
Bruit Pickers and Nails,
1 Ball Candle Wick,
4 Balls Sea Island Cotton,
Screws, Wicks and Thread, &e., 
Venice Turpentine,
4 lbs. Sealing Wax,
6 lbs. Tomato Seed, a 2  00, 12 00, 
11 New Jelly Bags,
Tinct. Cochineal.
2 lbs. B. Ether,
2,652 Empty Boxes,
2 Hide Leather,
I Long Augur,
II lbs. Solder Droppings,
30 gals. Vinegar,
8 Books,
80 gals. Walnut Juice,
H^ro. C. S. Bottles,
21 doz. 12 oz. Jelly, 5 50
Tumblers, 43 doz. 8 oz. Jelly, 2 35 

65 doz. 10 oz. Jelly, 2 90 
67^ doz. 8 oz. Jelly, 3 00 
70|- doz. 6 oz. Jelly, 2 43

7 00 
17 50 
14 62 6 00 
4 80 
4 80 10 • 

32 62 
34 50 
1 25

1 55

17 12 
1662 

18

40
13 3-10 
57

71

5 lbs. do. $1, $5 00 
50

24

30
30

75 .4 12 
115 50 
101 05 
188 50 
202 50 
171 31

14 00 
210 00 

79 19 
9 00 

44 40 
81 60 
■ 3 00 
12 81

202 79 10 
6 25 

15 
5 43
1 25 
1 20* 1 00 

1,181 62 
1,330 00 

3 24
10 00 20  

170*00 
145 20 
376 202 00
13 49

35 
35 10 

1 60 
62 30
25 2 00 

17 00
5 50 

502 00
636 48

2 50 1 00
3 30 40  
9 00
4 25 

60 00
6 18

Less 5 per cent.,
778 86 
38 94

Oval Catsup,
448 d°z. Pt. Catsup, 
w  doz. Zea Mays,

Insurance account, 
4 doz. 6 oz. Jelly,

2 00
1 252 00

2 43, less 5 per cent.,

50
739 92 
150 00 
560 00 
40 00 

484 50 
9 24

$12,595 61



340
ARTICLES IN D 1 AND NOT IN D 5.

500 lbs. Tin Clippings,
Lot. Spelter,
2 Boxes Coke Tin,
A Box Square Tin,
1 Horse and Harness,
1 Boiler, Engine, &c.,
I Barn,
50 lbs. Nails,

10 20 11 lids,
1.000 lbs. Glass,
 ̂ lb. S. Salt,

■ 2 |  Ton Coals.
Bill Tumblers, Sheets & Duffee,
80 gals. Syrup,
37 doz. Pt. C. Sauce, 4 50 less 50 \ 
108 doz. |  Pt. 0. Sauce, 2 50 less 50 
Cumb. Sauce sold by A. & R., not paid, 
Cumb. Sauce in hands Griffin & Porch, 

20 55 gro. Jelly Corks, ■
10 gro. Yial Corks,
Yial Corks,
Jelly Corks,
Bogles, Corks,
36 8-12 gro. 8 oz. C. Oils,
24 doz. 12 oz. Tumblers,
II gro. |4 * t Jelly Bottles,
251'gro. 6 oz. Jelly Bottles,
30 gro. Pt. Oval Bottles,

30 80 lbs. Cinnamon,
80 lbs. Ginger,
011 Cloves,
1 oz. Oil Lemon,
1 lb. Ess. Pear,
2 oz. Oil Almond,
23 lbs. Coriander Seed,
10.000 feet Boards,
1,800 feet Plank,
14 doz. Qt. Catsup, ' 2 75 less 35

40 6 gro. Caps,
737 gals. Tomato Pulp,
Yalue of Tomatoes, ,
Value of Peaches,
103 doz. Oysters,4 9-12 Cran. Sauce,
Yalue of Oyster Catsup,
Yalue of Salad Cream,
65 doz. Asparagus,
2 doz. String Beans,

50 Apple Jam,
Pepper Sauce, 46 doz.
Pepper Sauce, 116 doz.
4 i  doz. Honey,

$0 03 $15 00 
1 00

15 00 30 00 
10 00 

130 00
125. 00 

50 00
9 4 50

75 15 00
JL 5 002 2 62

11 00 27 50 
228 00

1 25 100 00
cent., 83 25
r cent., • 135 00 

379 49 
450 00

50 27 50
25 2 50 

18 75 
30 25 
2 25

6 60 242 00
10 50 per gro. 1 97
5 50 “ i 60 '>0
4 75 “ “ 121 12
5 00 150 00.

95 76 00
70 56 00 

7 87 
1 00 
4 50 
3 50

25 5 75
40 00 400 00
45 00 81 00

r cent., 25 03
90 5 40
45 331 65 

2,178 77 
16,737 21

2 50 171 67 
12 67 
11 63 
75 50

4 50 190 13
5 00 
4 11

a  3 00 89 70
a  3 50 263 90 

11 83

$23,198 02




