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1. - APPEI.1LATE DECISIONS ... BEA.Tur v •. CALDVV'ELL. 

ALBERT J. BEAlvI, 

Appellant, 

--vs-

) 

) 

)' 
On Application for 
··--Reconsideration 

THE MAYOR AND BOROUGH COUNCIL·) -CONCLUSIONS 
OF THE BOROUGH OF CALDWELL, 

) 
.· ' - Respondent 

--- ------) 
Nathan A. Whitfield, E:sq., Attorney for Appellant ... 
Philip D. Elliot, Esq~, Att6rney fo~ ~~spondent. 

BY THE COMMISSIONEH: 

Appellant, Albert J". Beam, made appli.catio~ .-for reconsid­
eration of the Commissioner's Conclusions in· the· above eriti tled 
matter, and hearing thereon has· been duly held. The antecedent 
facts and the testh.o.ony introduced at. the hearing may be summarized 
as follows: ·· 

In January- a~1d February·,. 1939.:; i~ives.tigator$ of the Depart­
ment Vi Sited the appellant; S licensed pre~nises and ·Observed gambling 
on shuffleboards _located_ therein.· In duEL ·course, the Mayor and 
Borough Council or· -the Borough of_ Caldwell inst.ituted disciplinary 
proceedings against the licensee_· .for_ r)erm=Ltting gambling at. the li­
censed premises o.n~J, afte~., hear~Lng, i:1ri ol'der vms entei"'ed revoking 
the license outright 2nd -cl.il .... ecttng that no fu_rther license be' is­
sued for the. same prem:Lse:;s for a p(~r_j-C'd. o:f two years. On appeal to 
the Gorninissionei-- the J_tc~ns8e cotit~~nded tn~.t ·.the extent of punish­
ment j_m.posea showed: -bj_as and pre-jud.i c8 and. that, ·in- any event_, it_ 
was wholly disproportionate to the oi:fL~:nse -committed. On April 5, 
1939, - formal ConcL.'lsJml_s .. vvere re~J.d(:~red wb~Lch, em~odied findings that 
the··· charge of b_i_o s ?-n~. pt'c:;~ud:i.ce-· "\Vcl.S _iy.)t ~~;.:<~o_1~1ished but. that the_· 
penalty was, nevt~r"!:nc7 ... es3;. un~1ec2:8.s:J.I'J_.l.y se1ie:c·eo Accordingly, the 
penalty imposed was i:·~-~c.us(:~d _to a _ p:~:'.J..od o:(. ni.n.ety days. See Beam v. 
Calg_well 9. '-Bulle ·~:,:i.n -:$0~) .-. · r:.em 7. :. ~:At :_·th~J s·:-1me time· the disqualifica­
tion of the pr<~r111·s e·.s · l°'c :~ the ·two yE~a~ :)eriocl. was ya.ca ted. ·See · 
Petrulio v •. ca.l~j~l4 Bl.il.leti:q 309, Iteu~ ·s.· _. ,· . · . 

. ;· .' ... 

On_ April 25~ ·1959, the·i~censee-.filed ~.:petition ~sserting 
that, - in accordance ·w'i.th the Comrniss1or:er~t ,{ ,Conc4;usions:, his prern­
ises-.·_-had been closed <sin~e ·Apr.LL .. f?j .. l~?.::;.9; _q1at · ·.con:t-inuati_on of.- the 
suspens·ion would inevj~ta~l.J- en.t~:dl· · barll~:r-up·;j-¢.y proceedi.ngs . and ir-­
reparable loss; t ha~ th~ original ·a'(;tion o± ... -. the re?pondent was the 
re.sult of' bias and prej'udi'ce~ and .. that _aqdj_tiqr10l ·eyid0nce was 
available "to· su.pport, such charge;" and praying for a. reconsideration 
of tl1e Conclusions·. ()n the "1?asis -of .tlus petition, .the suspension 
of :the license was stayed pending hearing,which was. peld"on May 1, 
1939. . . . ' - ·-. . . 

.At· that hear-ing several 'investigatqrs of. the. Department, 
Arthur. Jones,: a member of. the Borough Coi.incil -of C?-ldwell and others, 
testifi:ed~·. -rnves.tigator:·Arts testified that after the_- evlflence of 
gambling· at the licensed.premises.had-beeri obtai:µed,.Chief of Po- -
lice Sims of Caldwell told him that they were glad they· "had gotten" 
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t14s .tavern ·ar;i.d .. that this licensee was not the type of tavern-keeper 
they desired in Caldwell and that Councilman Ganow had said nwe 
will give him the works" or words to that effect. This testimony 
was corroborated by Invest_igator Thievon, who ~dded ·that they said. 
"We are glad you got. him because we have be.en after him for quite 
a long time". Investigator Kane te.stified that on the nigh~· 9f. 
the hearing before. the Borough Council, Mr. Arthur Jones, a member 
of the Council, told him that he lived in. the-. vicin.i ty and that 
the licens~ ·should pe revoked because the place was· a nuisance. 
The evidence furnished by . .-councilman Jones himself is enlighten­
ing~ He t·estified that he considered that the place was a nui­
sance because of "drunks coming out or· thero't.· and tha:t: it ·ought, 
therefore, be closed; that he conveyed 11.is· Q:p).nion to U;ie. remain­
ing members of the Council; and that t_hey ·e:X'pressed agreement with 
him. The following excerpt from his testimony is particularly sig­
nificant: 

"THE HEARER: .·And you; ~hi~,)~t. i.~ .. -~ nuisance. wholly 
a·part from·. aey gambling?~ 

THE WITNESS: Absolutely. 

THE HEARER: And, for that reason·,. y.ou think it 
should be closed? 

THE WITNESS: Absolutely". n . 

. LaSall~ E. Jacobus, Borough Cler~ of Cal~well, ~estified 
that .. after the· Conm1is·~ioner' s Conclusions· :VV'ere rendered,. the Mayor 
of·: Caldwell, at, a cduncil meeting, stated; . .in effect,· that· ·?o far 
as _he was concerned ;it was now up .to t'he commissioner tp nm the 
taverns in Caldwell and action was taken to.wards ·:reducing _the 
Ca'ldw~ll limitation from six to five, there being fiv·e taverns ac-
tually·· in o·peration, exclusive of the· appellant rs.. · 

. . ' . . . ' . 

. Jn the light of the ·foregoing, I am satisfied that 
tpere should be no further suspension of the appellant 1 s lic·ense ~ 
It must be remembered· that the licensee was charged only with per­
mitting gambl.ing on the licensed premises; he was never charged 
w~th conducting his· place· as a nuisance and .was never given oppor~ 
tunity to be heard on that issueo 

In Re s·chwartz, Bulletin 241, Item 1, only ·a. five day 
penalty wa.s imposed. by the Commissioner .. £:or an offense involving 
gambling on the licensed premises. While. it is true .that municipal 
issuing authorities have discretion to impose substantially greater 
puni.s);nnent for simila~ offenses, their action must be the result 
of··~, -_bona fide det¢rmin·~tion as to th0 q.ppropriate pu:nishment for, 
the· offense charged, · Tn the ii;.stant ·rri~tter, the punishment. in~ · ..... 
flicted was evidentlj rtot the re?ult _of the respondent's belier 
that it was conmiensurate with the individual offense charged ·and 
committed; on· the contrary; the council. -appa~ent:l.y c,oncluded ···that ~ 
the licensee '.s pia:ce was ·co_nd-µ.cted gen~rally as a _nuisance and· : 
tha_t,?. therefore,": .it spould: be. clos.ec~ permanently.· In so doing, it 
improperly condemned· him· wt thout _preferring· .an appropriate charge 
against hitn: and· affording him a fair opportunity to be heard - · ·. 
priceless American guarantees which must be vigilantly guarded if 
indi.vJ..dual liberties. are. to be pre.serv~.d •. Beam was en ti tl.ed to 
hi_~. ~:?.-Y · j_n :cgur:t_···whateve~ · :k·in:a.·: of a· place. he rai:i.. · Due. pro:cess of. 
lai/v'.. arid a. fa'ir .... trj:al. at.~ of more moment than- Jhe convicti.on of any. 
violat_c/r< The practice of ·convicting .. a rnan ·before he i's tried is 
a. dafi.gerQ·us ~. busine·ss . in. a dernoCr-~CJT •·. .: .. 

. . .. , ~- .~ . . : . ) . • . 1 ' • . . • . • . •. . . 



BULLETIN 327 PAGE 3. 

•• •• T •. .. ' ; ' • : • ,:. :,-: : : : ; • • • ' 

· · .. , , When· the. cas~. was originally befo~e rri~:r,. I· foun..d · a.s fact 
that Beam had violated the law; that yipitn~sses __ ·on his side. h0d 
lied about it; that the offense was aggravated by the testimony 

: off.e:red i:1i ·def ens~ 4 ·: Tber_efore; although: I per.son4:).ly believed that 
a punJslnnent of ;0utright r.evocation for a first offense of gambling 
on sllq.ffleboard·, _wa_s ent_irely too severe -and .. should pe reduced to 
fiye or ten -days at. the .most, :hever.theless iµ .. defer€nce to the Mayor 

... and. Council of Caldwell and· in the . then beli.ef that he had had a 
fai:J!~ . .-:t-r:L.?-1.; I ·reduced it from two years but :only to ni:p.ety days. 
Now, .. howe:ver·,. it is my· duty. t.o revalue the si t:uation. The lic~n­
see.' .s-. ·premise_s have ac.tually .been .closed for:-.· seventeen days;.· that 
is .. S\lfficient" in view of . _the liini ted nature. of the gambling offense 
cha,-rge9.. and .adjudicated. . · · · 

Accordingly, the suspension of appellant's license directed 
in the .. Cone lus ions . in tlJ,e above .entitled matter dated April 5, 1939 
is hereby t~rmih~t~d, effeGtive:inm1~diat~l;i~ .. -~:"-." 

D.: FREDERICK J?URNETT, 
· Commission~r. 

2o DISCIPLIN.ARY PROQEEDJWGS ~ ILLICIT IJIQUOR, ElVIPLOY]YIENT OF FEMALE 
BARTE;NDER, AND IMMOBAL· ACTIVITIES ·- -55 DAYS. 

1.': I ' 

In the TuTatter of Discipliirary:: 
·. Proceeding.s against_ · · 

.;.:···. : 

CLOVER.INN;~ INc.; 
) 60~64 Thomas St., 

Newark_; N. J. ·~· .: ··:. ·~ _. 
. ) 

CONCLUSIONS 
·AND ·ORDER 

Holder of _Plenary.Retail. Consuinp-· 
· tion Licens~ No •. C-925~ isstie~ by) 
· the M:unicipal ·Board ·of Alcoholic · 

Beverage Control of the Gity of ) 
Newarko · · · · · 
----,;.-------------) 

Samuel B. ··He·lfand'f··E-sql--;:- Attorney for the· state.-Department of 
· · · · ... Alcoholic Beverage· Control. 

'.Sanford M. Kirsch; Esq~,. Attorney for ·De-fendant-JJicensee. 
. . . ~ :. . . 

BY TEE CONIMISSIONER~· 
:, 

The defendant is cha:rged wi t_h 
' . 

(1) pos-sessing·illicit liquor at.his· tavern on N.ovember 28, 
. : 1938; .contrary to R ..... $. · 33: 1-50; .: 

j. ..··: .. • ,,. •.• 

(2) permitting a· female. .to,· tend· bai"·". and to· sell and serve 
liquor at his tavern.on January 11.? 193$, contrary to Section (a) of 

· res.olution of August 29, · 1934 of the Newarlc Board· .of Alcoholic Bev-
erag~ contra~.? - and · . '. · · . · · 

: \ I • 

, · '.. (3). ·perrnitting 11 lewdn:~SS and imni~ral'_· activi tiesn. at bis 
tavern on· January 11, 1939·; c·ontrary to Rule 5. of State Regulations 
No. 2-0·. : : . . . .. 

As to charge (1), the def'~ndant pleads guilty .. Investiga­
. tors Quimi and Williams of.: this Department v-isi ted his tavern on 
November· 28, 1938 cm· routi:p:?. -inspection and,. after the:t·e testing 
twenty--seven bottles 6f liquor; se'i.zed .two as beir1g· ;under proof' 
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namely.;, · .. an open quart.· bott~e la.heled· Calvert ,·s R.es~;rve Blended 
Whiskey· 90· Proof, and'. an ope:n qua:rt :bottle ,:labeled· Calvert's 
Special' Blended· Wh;i.$k:ey·!· ~o Proof. -. _._ ·· . ·. ·,t-· .. 

.. ... . .. . .. .·. , .. 

-. . Upon ·"analy:sis ·by th~ DetJar.t;ment -Ghemist.,~· t.he liquor in 
·the ,Reserve· bo,~tle wa:s. found to b;e 7-So 8· instead of· 90 proof and 
to· contain .. 182- gr.ams of .solid·s · p·e]r · 100 litres . ·as again$t 140 to 
150 _grams.· or.dinarj,ly .. ·foilll:d in genli-ine Calvert• s· Reserve Blended 

· Whiskey; . an.d. ;tl1e1 :liquor i'n the Special bottie was found to be 80"1 
instead of 90 . :Pr'oqf ancl', .to contain 125 •. 2 ·. ·gra,m.s of solids per ; ~00 
Ii tres as. against. 140. to' ·'150 grams· ord1narily_ found· in· genuj_:qe. 
Calvert's S.pecial Whiskey~ . In. the Chemist rs opinion,: genuine liquor 
-in the· Spec~al '-bottle y~as.:. probably i11ixed with another blend of whis­
key, and gen.utne liquor 'j_n':· the Reserve bottle was probably mixed 
with water. -_· , · ·< 

· ... ·-. .. 

·The defendant.~_s· nicinagi:rig _president· t~stified that he is 
unable to account for .. ·the .·fact· that ··these bottles contain liquor .. 
not genuine ... as . labf;+ed •.. NevE;rrtheless, he is strictly accountable 
for possession of these refills even though he be personally inno­
cent of the refilling~·· See Re -Jacobs 2 Bulletin 315, ·rtem 8, ·and 

· Re Tume·n, Bulletin 316';· ·I.t?in 8, w;here ·I .carefully reconsidered. how 
the problem of refills ·strikes __ at. ·the root of ·liquor· control. 

The defenda.nt ·also_ ·pi~~ds.-,_guil ty as to. charge (2). On 
Wednesday night, January 11, 1939, at· about 10:30 o•c"lock, Inspec­
tor Brewster and Investigator Silberm0n of this Department entered 
the defendant's tavern and remained there until 1:10 .A .. M •. During 
their st~y:,.' ·they· observed Violet, a female employ"ee of the defend-

. ant, several times take orders for and serve .. lj_quor ·to.~ .patrons. 
. . 

, ·. - -. T.h_e. defendant ts president. testifi~d, ·that l~e. did not then 
know that females were prohibited by· Newa.i~k regulation 'from selling 
or serving liquor in taverns in t.hat ·city •. · Ttli$· ignorahcG -presents 
no excuse.. Liquor licensees and. -their empl·oye·es mu·st learn the 
liquor regulations and remember: and ?brupulously" ·adhere. to· them. 

. ... fis ·to charge (3), th~ defendant- ple.nds n~t guilty •. 
The facts' ?-t~·. u:r:-id-~sputed.. · . .. . . .! • ·: .... · • 

Inspec.tbr ·.-Brmillster and« Irrvestigµ~o.r Silberman, · o;n enter­
ing the tavern on Wednesday· night·, \.Jap.uary 11, 193·9, ·went to the 
bar' where.- the~r were. served drinks o" Viole't' .the defendant ~-S em­
ployee, was seated nearby, drinking with a maL) ·patron-. ... ·Af-ter 
this patron left, she engaged Bre.tvster ·and Silberman .in. conversa­
~ioµ _at the b~r. Later, Mildred, a customer, entered the tavern· 
·and vvas greeted ·by both Violet and· TQmmy, the harten.de·r. This new 
arrival stating that she had ,''just .'gotten lJ.:P", -Tor.ariiy:_as.ked whether 
"she had. been dreaming; whlle· in -bed"-.. · . She· hiadt~ a quip or retort of 
the·.·gutter, variety~· Mildred· later asked Tonuny ".if. he had anything 
in· the: place to eat", 'a qu~st.ion. which he a:Q.~were¢l.' yd th a filthy 
:remark,. a·t which"·both.-Violet' and. Milqred ·laughed .. ._ . · · 

. . 

. . . . . Ivlildr-ed, Violet, Brewster, and Silberman ·then e.ngaged . 
. in· ·general: conversa·tion· and in -drin~s· at th~. _baro .. ·A$ the evening 

· grew, Violet told -a· ,d'irty story· in f~mJ: tongl.18; 14ildred followed 
. this· lead with .one of. her own; and there .. then· ei1sued a' seri·es·· of 
E?tories _a .. la Rabelais. or. Boccaccio, but.without literary taste or 

, rneri t. · Brews.ter- ·arid Silberntan.· li_s-tene.d .. to .,four or _five and n j oi:qed 
' in· to keep: t_~e.···cotrversation -g:oingn.. ·.~- · · · · · .... _ 

Tl1e::bar'te~deT, ·alth~:~gl~·\ppar,;eri.tly: :+iot> erig_ag·:i.rig .. i~· any 
of the .story-telling,. joined: the group-· vvhenever· his duties ·permit­
ted and seemed. to be -enjoying himself.... At one. time he· urged Mild.red 
to· tell "the one about the Swede in the old country".. Later, on · 
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Violet's suggestion, he took what appeared tO he· an· ·ordinary stnall 
box of safety matches from the back bar, opened the box and held a 

. , lighted. match: behind· it, revealing the" silhtJlletted ffgure.s of a · 
man and women.· in sexual embrace. .. By moving::'. the- ··rrrat·ch, ·the barten-
der co.used the figures to change po.sture :. sugge-sti vely. . · 

. . · .. This exchange of unprintably ··o·bsc·ene: stories. and foul 
s.peech among.st.·,the ... nlix0d .group, initiated by· Violet;:'(the defend­
ant ts barmaid or waitressJ,·urged·along by· the bartender and cul­
minating in his· exhibition of·t11e·trick match.box with its· 
lascivlous silhoue'tte~·<. co_nstitute.s lewdness and immoral activity 
vvi thin .·the ·meaning ·.·or the. State· :t;ule. Thf;· descent ·as. low as a 
pictorial expression of,·a· .. man .and wonian ·.engaging in :sexual inter-
course went vvell beyond: merely··hmnor. of .. low ·tas·te~· ··. · · 

. . . . The defendant ts p1;esident· 'test:t-fied· tha."t he wa·s unaware of 
·the ·filthy talk and ·stories.;; or ·of ·"the :presence· -Of· the match box in 
the.- tavern·;and ·the bartender rs exhibition .of .it. · However, a ·li­
censee- is strictly accountable. for the. misconduct o:f' its eri1ployees 
on thG· lic·ensed premises. Re. Jaccibs 1 supra:. · · 

I· find. the ,d·efendant gUil ty ori .c~~rge ::·~3}.· · 

As to penalty::.- The ,.defendant , .. s · pos.sessi6h of the lllici t 
liquor ·(contrary. to statute) .requires, under ·.the principles set 
forth in He Jacobs, .supra,-··the minirnurn.30·-day·suspension; his e1i1-
ployment of a female to sell and 'serve ·li'quor at his tavet·n (coil-. 
trary to Newark regulation) calls for an additional five days; and 
the lewdness and ·immor.al. ac;tivi.ty at· his tavern (cohtrar~r to 
State rule) warrants an additional twenty days; or .a "to"tal suspen­
sion of fifty-five days. 

. ·.·' : 

. . .Accordingly~ :it ~Sj on this 25th d~y·df June, 1939, 
·ORDERED, . .that: .Plenary Retail:·· Consumption License No. C-925, hereto­
fo.r(; issued .to Clover Inn, Tnc. by the Municipal Board of Alcoholic 
Beverage· ·Ca:ntroL of. the City of Newark,. be' and the· ·same is. suspen­
ded until the end of its term,. effective June· 29,. 1939, at mid-· 
night (Daylight Saving Time) ; and it is . . 

' . ' :. ·~~ ... ·. :_ 

. FURTHER ORDERED that no renewal or other 11eerfae··· under the 
Alcoholic Be~erage ·Cont~ol.Act :(R •. S •. Title-33, Ch~pt~r l)· be. is­
sued to sald Clover Inn·, Inc. or· for .. said premis·es>prior to tho 
24th d~y of August, 19.39 .• 

D. FREDERICK BURNETT·~· 
· ·. Commissioner. 

3 •· APPELLATE. DECISIONS - SCHUTTENBERG v •. KEYPORT~ 
·, 

JOlIN: SCHUT'.L'ENBERQ,. 

Appellant, 

'-vs-
MAYOR AND COUNCIL OF 11.HE 
BOR.OUGH OF KEYPORT., 

. . ) 

) 

) 

) 
Respondent . 

-·~ - ~ - - - -.) 

··.·ON. ·APPEAJj·,. 
CONCLUSIONS 

· Me~3han. Br.qthers, Esqs., by .Jolm·J~ .. IVIeehanJ E-sq .. ·, Attorneys 
. for the Appellant. · ~· 

Jol-;m .M. Pills.bury .and· Howard· W ~ Roberts,. ·Esqs ~, ·Attorneys 
for· .the Res.pondent. 

J'. F o Vlf eigand, E'Sq:.: 1 Attorney for : the Objectors .. 
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BY lHE COIV.IMISSIONER: 

This .. appeal is from the denial of q. . plenary·. retail . _distri­
bution liceµs'E:? for ··appellant rs grocery and .delicatessen store at 
11 West Fr:9nt_ S_tre~et, Borough .of Ke~-port_.. . , 

I • 

Keyport has an area ·of·l~ square miles-and a ·population 
of so.me 494~e :In .. addition to home tradej ·its ·business activity 
enjoys the trade of severa1-.'_neighboring:.commtL11ities" that. .use its 
facilitie~ for -shopping and also the transient trade .of _aU:tomo­
bilists going through the Borough to various_b~aches along the. 
Jersey shore. To accomniodat .. e. ·public _want for liquor, tne Borough, 
since November_ 11, 193~, :Pas -.ha.d ori.e ·:club, one ple:q.ary 'retail dis­
tribution~ and_ twelve pl.enary "re.tail: :_consumption licenses. 

. . . 

. Appellant- '·s ·store (operated" by bim. _for the last .sixteen 
years) is locat.ed in Keyport' s business. :center, -on a .we_ll-traveled, 
"but -no -longer. the :main route, to. the shore points. The Borough's 

· .'one "packag~" store. 1.s just.--.around the· _corner and. but. 275- ·feet 
-away} five .. taverns are al~o within the immediate vicinity. 

. on":November ·2s, ·193.8, respondent introduced an ordinance 
(never fina11y-·:adqpted) to limit plenary retail distribution li­
·Censes in th~ Borough ·to .. brm., plenary_ retail :consumption to thir­
teen, and club to one-.-· quotas which,- ·if adopt.ed,. woulQ. _·permit one 

.. distribution_ and one. consumption lic~nse. ove~_ -a~d above .the number 
of such 1icens·es then· (anO. stil.l) outs.tanding c> •• : • · · • . . 

, . , 

On the. next day, Noveinber 29th, appellant filed his pr·es­
. ent · npplic.ation for._ a-. distributio.n license. 

· .·The.reafter, on' D.ec~mber 12th, resp~ndent ex.pr~ssly. aban­
doned. the propo:sed ordinance- ~of~ Novomber ·~~8th;· ·denied appellant's 
applicatio:p.;_ and introduced a nevv ordinance·· __ finally ad.opted· on 
Dec_~mber. 27th - which fixed quotas· permitting. no- more licenses 
than thos·e .tl:ien .(and now). 'in existence - i e 'e. J one d_istribution 
licens_e; twelve co~s.umption, and. one cll1h· .. _ . . 

. _ · .. · In. explanatfori ·:or this change, a; Bo.rough Cormcilman 
(whose terrn 'recently ·cxpif:ed) testif·ied that the proposed ordin­
ance of· November 28th yvas introduced_. and giv,en a first reading 
only a-s a "feeler" for ·public. reaqtion; that rf.3Sf1o:i:ident at its 

, subsequent meeting ori Deceinber 12th corisidered. that it was a· . 
.. .. t_r}ni-stake·u to have offered that measure~ e7en for first reading; that 
its introduction was- therefore rescind,ed,: and the nevv ordinance 
~:ntroduced and_ thereafter: ·ri~ally adoJ?ted. 

_ . Apr)eTlant contends that re.s.portdent ncver·theless, vyhen 
acting on _his- :application at the Dece:ni.ber 12th· meeting, was hound 
by the quota of two distribution licGnses in tho_ proposed ordin­
anc~ of November 28th, arid cam10t rely on the later-set quota of 
one. 

This contention is obviously· without any semblance of 
merit. ":' 

Al though the actually enacted 01"d.inal:icc was but first in­
troduced at the vQry meeting where appcllant1s application was 
denied and not finally adopted -unti1 .fifteen days thereafter (viz., 
December 27th), i~ is nevertheless._ a pertinent factor· in deciding 
this appeal since it is ... now in ·existence- as 2 f.ormal municipal 

. regulation limiting-. di~trfGution lic.enses to no. more than one. If 
that quota :was adoP:t-ec1 ~r;t- good faith _and is reasonable as a whole 
~nd_ iri its· application to app.cdlant .. ·Md .. _-thd Nicinity i.n question, 

: . . . .• 

... ' . 
'. I • ~ 

••• t , 

: ; . 
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it is effective retroactively agaj_nst him. Franklin Stores v. 
_Elizabeth, Bulletin 61, Item l; Widlansky v. Highland Park, Bulle­
tin 209, Item 7; Cocciolone v. West Deptford, and Trovato v. West. 
Deptfo~d, Bulletin 2~7, Item 3; Galluccio and Sciarrabone v. Belmar, 
Bulle.tin 255, Item 8. _ . 

~- . . ~ ,~ ·' . 

As to bona fides, the Councilman's explanation for abandon­
ing the proposed measure of ,November, 28th satisfies me that the 
present· quota ·pf one di,s.tribution. license was adopted in good 
faith. · · - · · · 

. As for the :re8:sonableness of that -quota as a whole, there is 
no . con vine ing ._evidence that it .(toge tJ:'.lor }Ni th tl}.e quota of twelve 
consumption li_censes) is: inadequate to .,'service· the Borough. · The 
fact thB: t,; bEtcl5:. _ soµ1e four .. or five yee:1r;s _ .. ago,, ·two ·distribution li­
censes were ·outstanding :in: t_he. Borough for a few months .- viz., from 
February: 5-t®G-ugh--cTune--: 00-,:... 1934 - is· insu.fficient to prove any 
present need for t-hat number. ~ - · · · 

. Nor i.s there any cony.i_ncing - evidence. that the quota is un-
reasonable as applied: to appellant or the vicinity in ques~ion. It 
was testified on appellant·' s PE?!.18.lf ,- _that the Borough• s· one 
"package ff. store' located ju~t ,a;rour;i.d t be.' corner- ·from appellant' is 
an out~ight ·''liquort.' pla..c_B,;, t l!at --it woul_d· be a .convenienc_e .to many 
persons,· both local and tr_apsio_nt., t.o be, able 'to. buy their liquor 
at a -Tffood" shop like. app~:L.~a:p.t~' s ·instead. of at. tbis nearbj' 
"packagen· store. · Howe;ver:, suc~1 Qonsumr.aate convenience for shoppers 
out to purchase both .f qo¢1 and liquor or~ -for persons who,· though de­
sirous of ·spirits, are loathe to eriter~ &_:modern "liquorn store for 
them, is not a public need which requires the issuance· of an addi­
tional distribution license in .. defian~e o~ a local· quotao 

Petitions, both for and· against appellan~ ~ s application, 
were filed with respondent below •. _ , The weight to be given ·them lay 
within respondent's sotJ.ncfdiscret:Lon. Re Powell2 Bulletin 59, · 
Item ·15; __ Masarik et al~ , v. Mill tovm, "Btilletin 283, Item 10 ~ Nothing 
in the 'favoring petition (containing ·some 200 signatures) shows:. ' 
that respondent abused such discretion in believing an additional 
distribution lic.ens_e _to: be unnecessary and -:lirni ting such licenses 
iri the Bor bugh- t~o- one" ·Cf•· Guarante v ." Ho-Ho...::Kus, Bulletir~ p05.? 
Item 4. 

Dated: June 25,. 193_9 •. 

D. FREDEEICK,BURNETT:; 
·commissioner. 

4" "DISCI'PLINARY PROCEED,INGS - ILLICIT: _LIQUOR,,- HEFILLS. - 30 DAY.S. 

In the<Matter of ·Disciplinary 
Proc~ddings ~gain~t 

FRED WOLTON.? 
Third and Morris Ave_nues,· · 
;riong Brar~ch, N9w· J·erseyj, 

' )'_ -. " 

" ) 
. ) . 

. : ' 

·Holder or' Plenary Re·t-ail ·: Consump~ ) 
tion License No. C-'7, issued by 
the Board of Commissiono_r-s of the ) 
City of L·ong ~rarich. · 

) 

~ONCLUSIONS 
·AND ·oRDEH 

Schlossbach &. Newman, Esqs., by Alvin Nevnnan, Esq., Attorneys 
for the Licensee. 

Richard E" Silberman, Esq., Attorney for the Department of 
Alcoholic Beverage Control. 



PAGE 8 BULLETIN 327 
... : . ,.. 

BY TR8- ·COMMISSIONER:·~·: .... , .. ::>·-... .;..:.:~·.··,:. 
. . . . ... ~ . . . ' ... ' .. 

~. ·.• ..... '·. . ..... _ ... ,· .. ·.: . . . . " ·. 

'Licens~e .·.pleads· ·gu:tiiy to· a charge ~l.legi.ng_. that,. On- . 
August 11, 1938, he possessed eight bottles of fllicit alcoholic 

· beverag~s 1 con.tra.~y .:tQ. ~R. S .... 33.:.i-50... · · , . 
... 

. . . . .. ' . : .! ~. :· .· . 

These ... proceedings were· instituted against· licensee ·after 
a report of the results of a Fed.ernl investigation ·was forwarded 
to this Department.· .. ' 

At. ·the- h~q,ring. i~ was: .·stiplilated that,. on August. ~l.? 1938, 
a st_orekeeper-:-gauger of tJ1e AlcohO.l Ta:x: Unit,_ -I1~ternal Revenue 
Service, seized . qn the lfcensed ·:prer;1ises the eight open bottles of 
.alcoholic _beverages· rne11:ti.oned· :in. the charge_s filed her.eii1 and 
transmi t_ted t:qem to ~-t.he. _.chemic.al." labpratory .of the Alcohol Tax Unit 
where they were-· analyzed. A copy .of .the chemist ts analysis was 
admitted into evidence in lieu of the· chemist's testimon.y. · · 

It a'ppea;s fr~m the analys.is.rnade by' :t:(.ie.chemist that the 
liquor contained in. eac'h of .·the seized bottles _:yaried in ·nroof' 
aciq. content .. a.rid ..£·olici cont.ent_' from genuine-. sarnp.le,s '.of the whiskies 
d~scribed on the labels, affixed to said bottles. ·.Moreover, the 
11quqr in.ea_.ch_·of. the elg ht-bottles coritained·no artifi­
ciaL coloring,. whereas. the genuine" sainples of'. ea.c~i.· item. ·eontained 
artif~oial doloring. The chE~mist testified that,. in ·ms opinion, 
the eight bottles had been re.filled .with a. whiskey .,having ·a.11 nat­
ural :color~rig and, .henQe,. that. the. bo.ttles did not.·contai'n liquor 
as specif.ied .·on the_ labels. .. · · " · , 

' . 

No denaturarits were.found in" any of the seized· bottles .. 

. · · ·The licensee place~ the; bi'ame upon: a. bartender. who .. was 
discharged.as soop ri~ the vi6lation was di~c6vered. ~He.ridmits 
that he is _·responsible --ror the acts of the bartender' . but pleads 
that this fact; should be taken ·trtt-o--... c·o;rrs·ftier·a:tion -1!1" irnposh1g a 
penalty o . . .. -

. .. : 'J;he .,.bartender was not prqduced before me.~ He may have 
been discharged .... after· the ·vfolation was cl.iscovered, but ther·e-. is 
nothing before me on which I can adjudicate the guilt of the dis­
charged bartender .... The law makes the master responsible for every­
thing that goes on on licensed 'premises, whether it i's' the personal 
fault of the ma_.ster. or· not. Applying the regular rule, the license 
will have to PE? .. suspct1de~l for thirty days. 

Accordingly, it is on this 25th day of June, 1939, 

ORDERED that °Pl(mary Retail Consl.unption License No·. C-;-7, 
heretofore issued to J?red Walton by the Board of Conunissioners of 
the City of Long Branch, shall be· and· the s{3.mc· is, her·oby.,.suspended 
Until the snd Of its term.? effecti Ve June 29 i" .19_z;g at:'. TI¥idnight 
(Daylight Saving Time); and it is ,_. -_ . 

· . . .FURTHER ORDEHED, that no r~eheiNa i"· or c»ther· .liG-crrse under 
the Alcoholic Beverage Control Act (R~ s. Title ·33.? Chapter 1) be 
issued to said Fred Wol ton .or for s ~1~.<l. pr.ein~ses pr-iqr. to the 30th 
day 0 f July, 1939 a 

·, . 
Da F:RJ~DERICR B~NETT.?. 

Conmis..sioher. · 

:,.· 
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5. WAREHOUSE RECEIPTS - PERMISSIBLE FOR RETAILER TO HOLD AS COL­
LATERAL FOR. UNPAID PURCHASE PRICE THEREOF OWED .BY_,_WHOLESALER, 
PROVIDED A BONA FIDE SALE IS CONSill1IlvIATED.. - . 

"" TIED HOUSES - BONA FIDE SALES OF THE SUBJECT MATT.ER OF .. 
CONFLICTING INTERESTS ARE PERMISSIBLE EVEN THOUGH VENDOR :MAY 
HOLD A PUECF..ASE MONEY. LIEN ON ~?HE SUB,JECT MATTER AS COLLATERAL o 

June 8, 1939 
'110: Do Frederick Burnett, Comrn.issioner 
From: Erwin B. Hock, Deputy Commissioner 

Re: Wilkinson~ Gaddis ~Company, 
95 Parkhurst St., Newark, N.J. License WR-30 

The above corporation holds· ·ware11ouse_ Receipts License 
VVH-30 for the present _fiscal year.-· · · 

V. P. Wilkin.son of the above cor.-poratioi1. visited me yes­
terday and stated that this corporation intends to discontinue 
its warehouse Receipts L.icense at the .end of the present fiscal 
year. The corporation, he says, intends· to apply for retail li­
censes for its several retail stores in various municipalities 
tl-iro~gho~t the· s_tafe •. ·:... -

Mr .. Wilkinson realizes that the corporation.must discon­
tinue all wlio1e.saling of alcoholic beverages in>cirder to obtain 
:the '-retal.l i_icenses. They:, ·therefore, propose to sell entirely the 
-WB:rehouse receipts . pres,ently owr1ed by the corporation to Austin·, 
Nichol's· & Co., Inc o-,. · 82 Poinier .s.t., Newark, l'L · Jo, holder ·or· · 
Plenary Whol~sale Licierts~iW-64, befor~ the expiration of their· 
Warehouse Receipts.License on June 30th. 

. The ·pr-oposed -s·ale of the ·receipts by Wilkinson, ·Gaddis & 
·coo to ·Austin, Nicl:.olD &. Coo according to Mr o Wilkins_on," will be 
consunu11ated a.s fcillo\iifs: · Wilkinson, Gaddis & Co. will transf·er· _ 
title-' in ·all ·of the receipt's to Austii'1, Nichols. & Co., but. the · 
forme:i~ .. corporation will. actually hold the receipts as collater.al 
because, A~stin, Nichols & Co. will b.e unable to make payment in 
full. ~therefO.r. ·. As Al;l!?:tin, Nichols & Cb. pays for. the receipts 
they. wi_1·1 ·be _turried ov~r to Austin·, Nichols & Co. for vvi ~hdrawal 
or the alcoholic beverages. - . 

• • • • • ~ • < • ..t .. 

The oniy· que:st.ioh,_ the.ref ore, seems· to. be vv[fethe:i:<or. not 
the holding ·or this collateral by Wilkinson, G$.dd;Ls .. & Coo. would 
·constitute a prohibitive··interest·~as between a re.tailer ai1¢c:who],e­
saler which would prevent: this ·corporation from obtairdng··:retail 
licenses.for.the next fiscal year. 

. '. ' -:· ... 

. . I would appreciate a:r:i early ruling on thl$. ' .. qti~stion be~·· 
cause Wilkinson, ,Gaddis & Co-~ are ·vf;ry· anxious to· ·Gorisl-unmate .the 
·abo~e ~al6~ if it i§·· allowed, and start their app~{~~tiort~~f6t.~e-
tail lic~nses. · · . · ·· ,_. · 

' : ~:- : 

R·cspec.truily-:submi tted) .-·· 
Erwin B. Hock, 
Peputy -Cor.nmis sioner.. · 

.J.,un~ 2$ ,'. 1939 
.. ·.· \' . .. : . ., . ',, 

· . : ·- ·If this-·. is .. a'h out, and ·out s·ale, · and t}1e on~:i" '.i,~·te_i~d-~:~ ··qf 
the vendor in the collator al is o. lien for ·the ·A1npafd ·-=purcl1as .. e · .. · 
price ~nd the transaction is bona fide throughout, the. sale may be 
cons.µ.rnm.ated ·and· thereupon the vendor. will· be -.·'iri'-~a.· 1'.)o·sitlon to .apply· 
for a .retail .license.. · . :··. · : . ,_ · · ... :: ·. · · ."·. : -.. ·;: ·: .,_ ... : : · .. · 

. -· D. · FREDERICK: J3URNET~I1; · -. - - . 
Commissioner. 
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Herbert J. Pascoe, Speake_r, 

and 
. ~· . 

•• 4 ,. • • • • -~ ' 

Assemblymen Donal J. c';·nii6f1y i ::~ -....... .. . 
7
.'\:: -~: 1 

· . 

Vincerit s .·.·Hane.man;· ·- · ··· ,:· .. · .... :,~ . .>_:._ 

Ralph E o Lwn,. ~r o,: >. · 
S. Emlep Stoke~, . 
William·. R. · Ward, 
Anthony· ·E·~ ·Wickham. 

MR~ SPE.AKER and ASSEMBLYMEN: 

Herewith report and recorm1e~4at.ion requested by you· 
at the concJ_usion of the public hearing held on.Assembly 358. 

The bill is de.signed .. to ef:f.e;ct .[·.· ·1imi t~,ti_on of the 
nmnber of new li~·enses issy_ab_le .. , ·ba:s ~d, ex·clusi ve.ly on _population. 
It does not affect l:i.censes · novv out.·s·~a:r:iding or re.duce.: the number 
in any way. It e;X:p:ct.~ssly pr:eserves :_all present ~ights· of transfer 
as to existing licenses and -their .fµ:~ure renewals.:; 

· 1;he -1~ . .w nct.r coiJ.fers power l;.pon the g·overning -b.oard. 
or. body of· e~:ch wun2.c:Lpali ty_, each for i ts~lf .. (except. in Sixth 
Class Counti.e.E:} '.~·;) J..i_y15. ~~:~ ·by prdi.nance, . the num[?er ;of licenses 

. to sell alco.:::.01.?~ (,~ bl:;·vz-:-:ra0cs at. retail o . Any .p·erson · a_ffected who 
con3id0r:::J }:Lirn~-8~'..f' ·s.5::8:::·::::.~:vcd. r11a7 _appeal to the··state- ·cammi~sioner 
w·ho~ arter F.J.t'~·ic 1:1·::~a1·ing.:.i. may .. · vacate.·. or. _amend the. limitation. 

Pu::·su.r .. nt ~to -this salutary prin-c:Lple of Hoin.'e Rq.le, 
many municipalities have. adopted such ordinanc~·s practically all 
qf which have been upheld on• appeal and.their provisions rigorously 
applied. and enfo.reed· __ by the Corlhrnis.sioner·. :These· ·ordinances may 
be changed from tiine t9. time by the municipality as .experience 
dictateso This latter .pow~r has tiesn:exefcised-in several 
instances, some'tin1es · ~ncreas'ing, sometimes lessening tbe nlimber 
of li~ens8s. in the"p~rticular comin1:111i ty. . · ·· · · 

The present. bill abrogates· the.· power of ·niunic.ipalities 
eac'h for.:i tself to determine. how many licenses. may be issued in 
a particular c·ommun;i. ty and. subs ti t_utes a state-wide limitation 
based __ substantially on the- respective pop'Ll:lations ~ccor.ding to 
the· l~st preceding Fed~ral censu~~ Power is reserved to 
municipalities to limit licenses to· a lesser nuniber than permitted 
by the·Bill but n9 revision upward is allowed. 

The proponents of the- measure argue that temptation to 
viol~te the law and the regulations go with overcrow<J.ed conditions; 

· that·the .bill if enacted would make for better enforcement because 
the licenseg pri'vileg~ y10uld be made worth while; that municipal 
or.dinances·can_be and.have;been changed by political expediency and 
by greed or _ne~d· a·r, revenue'. - . 

. · ... The opponents argu~ that_ the ,bill woµld regulat~ by 
arbitrary State mandate what should be determined by local 
conditions for which it makes no allowance; that it would settle 
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by rigid formula and vd thout lmowledge of facts vvho. t ·shmild 
be s1;.;t tled according to local circumstar~cesJ and substitutes a 
rule thn t vwuld opera t,;3 blindly without. r.egard for a,ct-:J.al 
concLi tions --·· j_n short, that th~ r.mmb·2r· ·could b(:~·st bE:~ determined 
by each munici:~Jali ty for· :i.tself just as es.ch municipality should 
hav:~: and cloes havo the option to decide whether it s:nall b._; bone 
dry or wot, ..::1nd, if the latter, whether the tavorns shoulG. be 
close:d on Sundays or not; and the hours of sa.11;:; on week Jays. 

It is true that local r·~::gulations havo sometimes be;2n 
dictated by political considers.ti.on.s and· the nrunber of licenses 
determined by thoughts only of reV()ffv.e producdd. For this thf.n'c 
is an appeal. Under the proposed bill, the~e is no appeal • 

. It is true that too n1any licenses have been issued in 
some n.mnicipa1i tic::s.. WhJ..t is n2.cdod is reduction. This can be 
accomplished with fairne~s ~o·existin~ licensees by refusing 
renewals Vl thos·2 who hav2 violated ths law or the rules and by 
reducing the numb0r of outstanding lj.censes accordingly. Every 
revocation shou~ld lower the' nmnber. Elimlnation for fault is the 
ftiir ·o.tJ.d the quick cu.re for tho::;e whq resort to improper practices. 

The instant bill docs not 2ff2ct reduction of th:.; nmnbor 
of cxistirig license~ in arzy way. In fact it perpetuates them 
by the privilege of 'transfer~ It Cl'Gc1tcs a monopoly so much 
so that nc new dollars in· thi:3 ·11110 Inay be brought· into a 
conm1u.."lity except by transfer from an existing licensee" Present 
liccms'-3.s· become a virtual franchisu ·vvlth resultant hawking and 
peddling and sale at whatever price the traffic will bear. The 
excqss over the CO$t of the liccns·j would be a pcr•sonal profit to 
its luc.ky holder and no part of it would go to th2 municipality 
which conferred th-::; privilege. · · 

·Arbitrary limitation bas·;:;d on population figures of a 
d~cade ago are not a·good substitut2.for control basod on 
8X~)crie:ri--:ce and changing co:ndi tions. S9mc. municipalities have 
c~oubled their population since 1930; others have f:cwer residents .. 
lJiany of the shore municj_pali tic~s have a summer population many 
times tho ~1Ulnber of' the po1'manent residents on which the census is 
based. Arbitrary figu.-res c2n roadily p:roduec incongruous rGSults. 

Chapter 61, P.L. 1939, Which effects, in Sixth Class 
Countie·s, . a limitation analegous to the instant Bill is oxpori­
mental 1-egislation the results of which it would be welil to heed 
before ~xt6riding it all. over the State. · · 

J?'.roE1 · tht.~ public standpoii1t the primary problemj. after all, 
is not hov( many taverns we have but ho~J" well they are ·conducted~ 

I ·rocomriiend that you do not -enac.t the 'Bill into law. 

RBsp.ectfully submi1'tecf~'­
D. FREDERICK.BURNETT, 

Commissioner~ 

, . 
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7' •. · DISC.IPLINARY. PROCEEDINGS - .. STATE BEVERAGE DISTRIBUTOR -
··cANCELLATioN· OF. ·tICENSE. 

In the· Matter ·or Disciplinary 
Prq~eedings against 

. DUTCH_DISTRIB~TqRs, INC.,· 
·; · 8~ · Cambridg·e "Av'.t.mile, · 

). 
. I 

) 
Jersey City, rL .J., 

Hold8r of State Beverag~ Distr;i~ J .·. 
butor's Lieenp·e· SBD-200~ ·-.} 

- - - - -·- - - - - - - - ·-

ORDER 

. .. . . . It appearing' that Dutch Dis tr i bu to~ s, Inc. , a. corpora-:-
·.ti9n.·.? _hol~er .of State Beverage Distributor.rs License SBD-200, 
has pleaded gui~ty to the.following· charges, dq.ted :Febr\lary 23, 
1939, duly served_. ~pon it, to wit: • ~- · . · · . . · . 

1. ~~ yoµr a~piicatioA for tt~te-Bev~rage bisiributbr•~­
+1cen.$e_; -dated Jurie _ 10, 1938, upon .which license · 
SBD-200. w&s issued, you falsely stat,ed, in answer· to 

·question 23,_that no other individu~l or corporation 
was.interested.<lirectl~ or iridi~~6tly.in your business, 

."whereas, in truth arid ra·c·t, Old Dut¢h Brewers, Inc., $. 

. f:ore.ign corporation,-. was. so 1.riterested, contrary to 
R. S. 33:1-25~ - . . . . 

2~ t.n your application for Stat~· :Beverage Distributor's -
· lice_nse, datedJune.-10; 1938, upm1 which license 
,SBD~Foo .was- .issued, you· falsely . stated_, in an!?wer to 
.qu_estion: 27' that no indiyi_dual or, corporation ha_d a_ny 
. ._b.~nefic.ial interest -directly or indirectly in the 

· stock·of.your·corporatfon othef than the stockholqers .. 
therein. uentioned, wh~r~as, izj. :,truth and· fact, Louis 
He:rtzberg and Old Dutch.- Brewers'., Inc., a foreign cor­
porati.on, _ d;i.d have· such inte.~e~t, i;ontr.a:~Y · t_o R·. S •. 3q :1_;25. 

-3 ~ I_p. your .appi~ca tiqn fb:r ··· .. Liin~ ted Whole.saTe. ·License,_· dated 
December 1,. 1938, n~w-._ pending_:befo_re this Department, 
you falsely st.3.tt-3d, in an$wor to question 23, th~t no 

:" othe~ individual·--qr -:.corporation· was _i~1.ter·ested directly 
o~ indirectly.· i:µ,"sour" 1?U.s ine s s-, ' w.her'c~s '· in truth and. 
fact) 01~ Dutch Brewers, Inc., a f9reign corporation, 
was ··s.o ihtere-st~d-~ .o~ntrary ·to R.: S~ .. 33;1-25. · · 

4. in, .. yoµ;r_. applica.t.io.n. _for- Limited Wholesale License, 
d·afa~d-~:becernher · )._> .1938, now pending_ b~d'or.e this Depart­
ment'; 'you ;falsely stated, in answer to question 2'7, that 
no individual o~. ·corporation. had any_ benefi.ci.al inter­
est directly or indirectly in the stock.of your cor-

_poration O"ther than the stockholders therein mentioned, 
whereas, in truth i:i.:nd· fact) Louis Hertzberg and Old 
Dutch Brewers:, Inc •. .? a foreign corporation, did have 
such-interest, riontrary to R. Sw 33:1-25. 

5o On or before July 1, 1938, and thereafter, you were 
directly or indirectly interested i.n Old Dutch Brewers, 
Inc., a foreign brewery, whtch interest was in violation 
of the terms of your license, contrary to R. s. 33:1-11(2c) 
and R. S. 33:1-43, as amended. and supplemented .. 
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. ,, .. ' 

- : ~ . 6. · On or a bout November 5, 1938, and on divers days prior 
thereto, you failed arid neglected to file with this. De­
partment a statement, supplemental to the·.statement · 
dated June 14, 1938, setting forth the names.o.f ·C!-11 ·per-

and 

sons who beeame connected with you in any capacity . 
whatsoever within ten days after such connection, :and· .· 
particularly d.id you fail and neglect to so file with 
respect to Charles· Zimmerman,·, H~- .. li'inkelsteiri, Sam Edel-
1nan and Belle Chesluk, contrary to Rule 4 of State Regu­
lations No. 10. 

.. 

It . further.· appearing that·· .-sa~id. Tic.eris ee has· tend.e'r ed its 
said ;li-cense for canc·ellation; and r1as· :agreed to· _desist·.and ·refrain 
fr:oin .:::all operations·· thereunder:; ·. ·, 

~ ' . 

~t is, on this 24th day of June, 1939, 
'. • • ' 1 • -

' ! ~ .. - ; • • • • • ·-· 

. -ORDERED, that· Sbi te ··Bev.er'age: Distributor 1 s· _license·· 
SBD-200, heretofore :.issued to'. ·nutch Dls-tr-ibutors, .'.Inc·. for· premises 
at 84 Cambridge Avenue, Jersey City, be and ·the same is hereby can­
celled o.f record; and . . , ' . '; . 

.. lT ·rs FURTHER ·OHDERim that:·said'.Dutc·h·Distrtbutors, :i:nc. 
):1ence·fbrth .de_sist and" r·efrain ·f.r_o.m al,l· o·pe~ations·.11!1der sa'id ·license. 

~ . ~ . : .. 

·; .. 
I 

'·' I 

·:. ·n •. FREDERICK;.-BURN-ETT,. 
· · · · · · Conunis.stbh~r-~-· · :: · ·: 

.. : 

·' 

8~ IMPORTATION - WINE FOR PH.AllMACEUTICAL USE - WHOLESALE LICENSE 
REQ t1TR~_D ~- . . '.. '. ..... .. . 

. . . . . . ~ . : : 

· ;Dear~ :rv~r .. ~.: Burnett: 
I : '• 

.. 

._ ... · : ·A :nlimbe.r : of -:~pharmaceutical.·1nanufacturers_,~ .J.n: y·our state ... 
_·hav'e indicfated an ihteres·t in _our:-Sherry -wine- which is~·hmde -'ih olir 
lic'ensed wi'nerr at Br:octon,- New ·York. 'This S}:ierry is .to· be used.· -
by' "t-he-se New Jers·ey nianuf'a.cturing· and .pha:rraac-eutical houses foi"' · 

»s'trictly<non.:...beveragEr purposes·, namely:, ... in· certa1ir-.of t pe-ir el4.xirs 
and" medfcinal prepara.tions ~ .::-. :: · · ·• · · . · .. '. · : .. , .· · .· · .. · · 

>: .· .· 

-· Pro·per · pertni t ·to' cover· s'llipmerit of . ·our ·wine for: .. non:..~bev~ 
er»age purposes into your state vvould~ of course./ ·be. applied :for at 
the·. pr op er time. '· . 

'. ::: •. , .. , • . t·· . 

. · ·The. purpose 6f ·tbis." letter is· to-· obtaiii. <a. rul'inf; .. from you 
which ·wotlld permit u·s to: s1u_-p: our» "Wine fOr · su:ch· :rion--bev~rage pur·7 
poses into your State without having to clear same through a.' Nevv 
Jersey wholesale licensee. Our customers are all old well-estab-

. lished· pharniaceU-ticar rnanufacture·r·s of ·.excellent. :rep:uta tion. In 
·view ·of this ·and the further'· fact that· the: ·wine- is·· for str~1ct1y· 
non-beverage use ahd .. as such· i-S' ex.empt· froin··taxatfori in your State, 
will, we feel, justify our request for such a ruling. 

• , I ' ' ' : .··.·., ::' . . • • 

···Very ··truly::yours:;. 
National Grape Corporation"" · ·· 

·.-:.·_. ,-
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June· ~26,. · i939 

National· _Grape. Corp9ra.tion,. 
New Yo~k,. N •. Y,, 

Gentlemen: 
. ~' , 

R. s. 33:1.:..29 (Control Ac·t, Section ·26) provides that: 

"Druggists anQ. · pharmacis\s duly registered und.er the laws 
of the State qf 'New ·Jer·sey a:.s. such may, upon their respec­
tive registered premis.es as aforesaid; without license 
hereunder, purchase and use alcoholic beverages for the com­
po~ding of physicians' prescriptions and for the preparation 
of mixture.s and medicines, unfit -for use as beverages, and::: . 
sell same after being so compounded or prepared, s.~bjec_t to 
rul~s and regulati9i1s; ~HH~ .. n · · · 

This Se.cti~l.1 also- provides· ·.that wholesale· licensees may 
sell alcoholic. be_verages directly to r_egistered druggists and 
ph?-rmaqists for the u·se· above authoriz·e~d-~- -s-ubj'ec-t-, ·<however, to 
rules-. and re_gulations ... : . · 

Under. the f:oregoing provisions·, druggist.s ·and pharma·­
cists are- i:p- a position ·somewhat, ·analogous to that of retail liquor. 
licensee_s in that they may prepare and sel_l mixtures of alcoholic 
beverages .to the general public and, .. further, in that they may buy 
d·ire.ct' fr-Om _wholes.a.le liqu9r liGense,es jtl.st ·as ·iT ·they were retail 
licensees. - These .. pr'ivileges are conferred "Vvi thout ·license or fee, 
but are expres.sly condition_ed that the compounded. mixtures, when 
sold to the public, b.e. "~it for use as beverages." 

I~ow alcoholi~ bev~rages may ~ot .be imported into New 
Jersey_. by retail licensees. They may be _transported _ ~:r:ito __ this · · 
State for commercial purposes only -whe·re they are· owne·d ___ l?Y-, or" sold.·· 
to the holder of a New Jersey manufacturer rs or wholesaler 1 s. li­
ceJ+Se ei T;here -is no- r.eason wby druggists and pharmacis~s should 
have a greater privil~ge in respect to importation··ar :liquor than 
any .. one_ else.. Nor. is . there f.my __ re~son why. your concern, which.: .. 
deal$_ ih _al-co_holic·. beverages,' sh01.~ld:'_enj_oy a wholesaler:'s, p:r;-ivi~ . 

.. ·1eges in .N~vv :Jersey.without .b?ing licensed as ·a wholesale~ :is:; -~o 
sell '.alcoholic beverages ii1 tnis · StatE?. _ After all,_ you ·_are riot·. -

. selling rned.ic_ine but potable· alcoholic· beverages, ·which mlght ·just 
as well be ·suppl:ied_ by a New· Jersey viht-ner or ·:whol·e~rnler-. Since 

- the latter_, are ·.required_ to' be licensed in"' order -to ·do the· things. 
which y_ou.p-µrpose, the.rules of fair competitim1 demand _that you 
.also should' be required to take out a license in. ord·er to accom-
-plish the -sanie. thing:>.: There is· ·every . rea·son · w:hy -j'ot1, "like· every,;. 
body else; dE?aling in. such a. cor~o,di ty, should be., subject _to" con-
trol. .. - - . .. :. . 

. . :r.; t:herefol<?, · i~ule · ·t:p.at-y9u- may-· n·o·t sell or ship alco~ 
holi'c -bevt;~age~- to phar1naceut'iqal manufacturer's-· in .. thi.s State -ex~ 
ce.pt y'pu.-: 41'.lalif;r. by taking- out a who~e.saler' ~ -1-icense ~. -

No· opinion· i?. -~xpressed" on" the· subject· -.or'- taxati-on - :· · 
\ 1vhieh is exclusively' within· -~he· pro·vinc·e · of the~:-· st·ate. -Tax· ·commls...:. 

• •• ' • • .~ ', ~. • j • • ~ • 

sioner.i 
.\. ,· 

·.'. 

Very truly yours, 
D. FREDEHICK BURNETT, 

Commissioner. 
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9. SEIZURES - CONFISCATION PROCEEDINGS - PADLOCK ORDERED. 

) In .the Matter of the Seizure. 
·or~ ·still dn premis~s occupied 
by Willie Grant, on Reeve·s .street, ) 

. ··.Whifesboro, Mj_ddle'. Township, 
· c6urity·of Gape May :and.State·of · ) 

New Jersey 
--------) 

ON HEARING 
CONCLUSIONS AND ORDER 

R. J .. Hogan, Esq., Attorney for Henry Jobns·on.'. 

Investigators of t:his Department seized an unregistered 
still, consisting of a copper cooker and goose neck, a galvanized 
cooler, and a set of copper coils, which they found in a building 
on premises occupied by Willie Grant on Reeves Street, Whitesboro, 
Middle Township, in the County of Cape May. 

At a hearing duly held, pursuant to the provisions of 
R. S. Title 33, Chapter 2, to determine whether the still should 
be confiscated and the premises padlocked, no one appeared to con­
test the proceedings. 

Under the statute, an unregistered still is subject to 
confiscation, and in addition, a padlocking penalty may be imposed 
upon the premises in or upon which such still is found. No cause 
was shown at the bearing why confiscation and padlocl·dng should not 
result in the instant case. 

Subsequent to the hearing, counsel submitted the affidavit 
of Henry Johnson, the owner of the realty, in support of his request 
that the prem~ses should not be padlocked. The affidavit, in ef­
fect, sets forth that he resides in.Indiana, Pennsylvania; that in 
September 1937, he entered into an agreement to sell the premises 

·to Willie Grant for the sum of $400.00, of which $20000.0 still re­
mains unpaid; that since Willie Grant took possession of the prem­
ises immediately upon the signJ.ng of the agreement, he had no 
occasion to visit the premises; that the still was on the property 
without his 1mowledge; and that if the premises are padlocked, 
Willie Grant may refuse to make ft:.rther payments on bis contract. 

It thus appears that the padlocking of the premises will 
not affect Henry Jolmson • s interest in the property as long as he 
continues to receive payments on the contract, hence he has not 
shown good cause why a nadlocking penalty should not be imposed. 
However, if the agreement of sale is subsequently terminated and 
he re-acquires the right to enter into possession of the premises, 
he may apply to lift the padlockingG 

Accordingly, it is the Commissioner's determination and 
order tbat the seized property constitutes unlawful property, is 
forfeited in accordance vvi th the provisions of R. S. Sec. 33: 2-5, 
and shall be reta1ned for the· use of hospitals, and State, County 
and mllllicipal institutions, or may be destroyed in whole or in 
part, at the direction of ·the Commissioner. 

It is the Commissioner ts further order that premises occu­
pied by Willie Grant, located on Reeves Street, Whitesboro, in the 
Township of Middle, County of Cape May and State of New Jersey, 
including all of the buildings erected thereon, being the premises 
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in which the- illicit still was· forind, shall not be ·used· ·or occupied 
for any purpose whatsoever, .for a period of six months, commencing 
the 30th day of·.June,. 19.o9, ·and terminating· t.he 30th day of. :peq.embe., 
1939. ·.· . . . .. :"- '• ····· . . . . . . ' 

'~,e/l~r~~ri.l~ 
.·. 

Commissioner. 

Dated: June 24 1939 AL· .. ·. ; ' 
: .. : 
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