STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad Street, Newark, N. J.

BULLETIN 327 - .- o JUNE 30, 1989.

1.  APPELLATE DECISIONS - BEAM v. CALDWELL. -
ALBERT J. BEAM, - )

Appellant, )
o - - On Application for
~VE—- . - ) + . "Reconsideration

THE MAYOR AND BOROUGH COUNCIL ) - . . CONCLUSIONS
OF TdE BOROUGH OF CALDWELL, ' B

Respondept A

- e e e ey e wms e e ee e e e e e

Nathan A. Whitfield,'Esq., Attorney for Appellant.
Philip D. Elliot, Esq., Attorney for Respondent.

BY THE COMMISSIONER:

Appellant, Albert J. Beam, made appllcatlon for reconsid-
eration of the Commissioner's Conclusions in the above entitled
matter, and hearing thereon has been duly held. The antecedent
facts and the testimony introduced a* the hearing may be summarized
as follows: B ’ ' ‘

In January and FeDruary, 1909, 1nvest1gatoro of the Depart-
ment visited the appellant g licensed premlges and observed gambling
on shuffleboards located thereln. In due.course, the Mayor and
Borough.Coun01l of -the Borovgh off Caldwe]l instituted disciplinary
proceedings against the licenséee for vermitting gambling at. the 1li-
censed premises and, after hearing, an ovder was entered revoklng
the license oufrlght and directing that no further license be is-
sued for the same premises for a pehiod of Two years. On appeal to
the Commissioner the licensece contended that the extent of punish-
ment imposed showed bias and prejudice and. that, in any event, it
was wholly disproportionate to the coffcnse comm1ttcd On Aprll Oy
1939, formal Conclusions-were rendered which embodied findings that
the - cnargﬂ of bias aqg prejudice  was nwot 0544111 hed but that the
penalty was, nevertheless, unnecass arily severe Aucoraingly, the
penalty imposed was vraducaed to a pariod ox u¢aety days. See Beam V.
Caldwell, Bullesin - 09, Therm 7. . At the same time the alsqudllflca—
tion of Lh@ pr“mlcpﬂ;LLT 1 he two year nerilod was vacated ‘See '
,Petrullo V. CaLJVFlLL Bullietin 309, Itcm 8 ‘

On Apnv? 25, 1939, the- llCLﬂqu fﬂled a Uetlblon asserting
that, in accordance with Lho Commisgionerts Lonciu51ons, his prem-
ises- had been closed sinces April 8, 1C59; uhat continunation of  the
suspension would inevitably ontaLE banhvdufcy proceedings and ir-
reparable loss; that the OT]gln<L ‘action of the respondent was the
result of bias and prejudice and ‘that additional evidence was
available to- support, such charge; and praying for a reconsideration
of the Conclusions. On the’ bauig of this petition, the suspension
gf .the 11Ccnse was stayed oendlng hearlng Whlch was. neld ‘on May 1,

939. - : :

o At that hearlng several 1nvest1gators of thc Department
Arthur . Jones, a meumber of the Borough Council of Caldwell and others,
testified.  ‘Investigator: Arts testified that after the evidence of
gambling at the licensed premises had been obtained, Chief of Po- -
lice Sims of Caldwell told him that they were glad thoy "had gottenM
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this tavern and that this licensee was not the type of tavern-keeper
they desired in Caldwell and that Councilman Ganow had said "We
will give him the works" or words to that effect. This testimony
was corroborated by Investigator Thievon, who added that they said
"We are glad you got him because we have been after him for quite

a long time". Investigator Kane testified that on the night-of
the hearing before the Borough Council, Mr. Arthur Jones, a member
of the Council, told him that he lived in the vieinity and that

the license should be revoked because the place was a nuisance.

The evidence furnished by .Councilman Jones himself is enllghten—
ing. He testified that he considered that the place was a nui-
sance because of "drunks coming out of therel. and that. it ought,
therelore, be closed; that he conveyed his opinion to the remain-
ing members of the Council; and that they expressed agreement with
hl?. The following eXCcrpt from his tcstlmony is partlcularly sig~
nificant: , : :

"THE HEARER: And you' think it 13 a nuisance wholly
apart from any gambling?

THE WITNESS: Absolutely.

THE HEARER: And, for that reason, you think it
. Ashoula be closed?

THE WITNESS: Absolutcly no

LaSalle E. Jacobus, Borough Clerk of Caldwell, testlfled
that. after the Commissioner's Conclusions were rendered the Mayor
of Caldwell, at. a Council meeting, stated; in effect, that so far
as he was concerned it was now up to the Comm1531oner to run the
taverns in Caldwell and action was taken towards re du01ng the
Cdldwell limitation from six to five, there being five taverns ac-
tually” in operatlon, exclusive of the "1ppellant's°

In the light of the foreg01ng, I am satisfied that
there should be no further suspension of the appellantts license.
It must be remembered that the licensee was charged only with per-
mitting gambling on the licensed prcmlse ;5 he was never charged
with conducting his place as a nuisance and was never given oppor-
tunlty to be heard on that lSuUCQ

In Re Schwartz, Bulletin 241, Item l, only a five day
penalty was imposed by the Comm1551oner for an offense involving
gambllng on the licensed premises. Whrle it is true that municipal
issuing authorities have discretion to impose substantially greater
punishment for similar offenses, their action must be the result
of & bona fide detérmination as to the appropriate. punlshmcnt for,
the ¢ffense charged, Tn the instant matter, the punishment in- *°
flicted was evidently not the result of the respondent!s belief
that it was commensurate with the individual offense charged and
committed; on the contrary, the Council apparently concluded that
the licensee's place was conducted generally as a nuisance and .
that, therefore, it should be closed permanently.  In so doing, it
1mproperly condemned him without preferring an appropriate charge
against him and affording him a fair opportunity to be heard -
priceless American guarantees which must be vigilantly guarded if
individual liberties are to be preserved.  Beam was entitled to
his day in court whatever kind of a place he ran. Due process of
law and a fair trial. are of more moment than the conviction of any
v1olator. The practlce of conv1ct1ng a man before he is. trled 1is
a dangerous bu31ness in a democracy -
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When the case was orlglnally before ne, I found as fact

that Beam had violated the law; that witnesses on his side had
lied about it; that the offense was aggravated by the testimony
-offered in defense. . Therefore; although I personally believed that
a punlshment of outright revocation for a first offense of gambling
on shuffleboard-was entirely too severe and should be reduced to
five or ten .days at the. most, nevertheless in-deference to the Mayor
~and Council of Caldwell and in the. then belief that he had had a
falr drial, I reduced it from two years but only to ninety days.
Now, however, it is my duty to revalue the gsituwation. The licen-

. seels. premises have actually been closed for: seventeen days; . ‘that
is suffieient.in view of .the llmlted nature of the gambllng offense
charged and - adgudlcateo. o : : '

Accordingly, the suspension of appellant’0 llcense directed
in the:Conclusions. in the above entitled matter dated Aprll 5, 19392
is hereby termlnated, effectlve 1mned1ately.. :

D.. FREDERICK BURNETT
, . - CommlsSLoner.~
- June 2 1939

Ra DISCIPLINARY PHOCEEDINGS - ILLILIT LIQUOR, EMPLOYMENT OF FEMALE
BARTENDER AND IMMORAL ACTIVITIES - 55 DAYo. L ( ,

in the Matter of D1501p11nary )
Proceedlngs agalnst o )
CLOVER " INN, INC., S o
60-64 Thomas St., . ), ~ CONCLUSIONS
- Newark, N. J.,- ;;f, o )_' ~* ©~ AND ORDER

Holder of Plenary ‘Retail. Conoump—

"~ tion License No. K C-925; issued by ) -
- the Municipal Board of’ Alcoholic
Beverage Control of the City of )
Newark

Samuel B. Helfanu, Esq,, Attorney for the State Department of
-~ Alcoholic Beverage Control.
.Sanford M Klroch Eso., Attorney for Defendant—Llcensee.

BY THE COMMISSIONER
The defenoant 1s charged Wlth~-_

‘ R (l) p055e551ng llllClt llquon at. hlu tavern on November 28,
1958, contrary to R.8. 33:1-50; - S, ;

(2) permlttlng a- female to: tend bar and to sell and serve
liquor at his tavern on January ll 1929, contrary to Section (a) of
“resolution of August 22 1954 of tLehNewark Board of Alcoholic Bev-

'~ erage Control, and : : ' T

(5) permlttlng "lewdness and 1mmoral act1v1t1es" at his
tavern<3n Jannary ll 1959 contrary to Rule 5 of State Regulations

As to charge (l), the defendant pleads guilty. Investiga-
-tors Quinn and Williams of ‘this Department visited his tavern on
November 28, 1938 on routine inspection and, after there testing
twenty - seven bottles of llquor, selzed two as belng under proof
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namely, an open quart bottle labeleo Calvert‘o Reserve Blended
Whiskey: 90- Proof, and an open quart bottle labeled Calvert?s
Spe01al Blended’ Whlskej 920 Proof : :

‘ | UPon analysis by the Department Chemlst the llquor 1n

‘the Reserve' bottle was found to be 78.8 instead of 90 proof and

. to contaln 182 grams of solids per 100 litres.as against 140 to

- 150 grams. ordlnarlly found in genuine Calvert!s Reserve Blended

“Whiskey; -and. the, liguor in the Special bottle was found to be 80.1
instead of 90 proof and to contain 125.2-grams of solids per :100
litres as against 140 to 150 grams ordlnarlly found in genulne
Calvert!s Special Whiskey. . In the Chemist's opinion, genuine liquor
Ain the Spe01a1 ‘bottle was. probably mixed with another blend of whis-
key, and genuine liquor’ 1n "the Reserve bottle was probably nixed
with water. L . .

" The delondant's managlng pre51dcnt testlfled that he is
unable to account for the fact that ‘these bottles contain ligquor
not genuine . as . labeled. Nevertheless, he is strictly accountable
for possession of these refills even though he be personally inno-
cent of the refilling. See Re Jacobs, Bulletin 315, Item 8, and

‘Re_Tumen, Bulletin 316, Itemn 8, where I .carefully reconSLdered how
the problem of refllls stflkes at “the root of llquor control

The defendant-also pleads gullty as to charge (2). On
Wednesday night, January 11, 1959, at about 10: 50‘o'clock Inspec-
tor Brewster and Investigator Silberman of this Department entered
the defendant's tavern and remained there until 1:10 A.M.. During
their stay, they observed Violet, a female employee of the defend-
~ant, seVeral tlmes take orders for and serve: llquor to patrons.

The defendantfs pr031dent testlfled that he did not then
know that females were prohlblted by Newark regulatlon from selling
or serving liquor in taverns in that city. This ignorance presents
no excuse. Liquor licensees and their omployees must learn the
liquor regulations and remenber ana scrupulously adhere to them.

As to charge (5), the defendant pleads not gullty.-
The facts: are: undlsputed _ .

Inspector Brewster and Investlgator Silberman, ‘on enter-
ing the tavern on Wednesday night, LJanuary 11, 1939, went to the
bar, where they were served drinks. Violet, the defendant!s en-
ployee, was seated nearby, drinking with a male patrone_ After
thig patron left, she engaged Brewster and Silberman in . conversa-
tion at the bar. Later, Mildred, a customer, entered the tavern:
and was greeted by both Violet and Tommy, the bartender. This new
arrival stating that she had '"just gotten up", Tommy’ asked whether
"she had been dreaming: while in bed", - She made a quip or retort of
the gutter variety. Mildred later asked Tommy "if he had anything
in the’ pla0e to éat", .a question which he answered. with a fllthy

'remark, at Whlch both Vlolet ahd. Mlldzco laughedﬁ,

S _ Mlldreu, Vlolet Brewster, ana Sllberman then engaged
in' general' conversation and in drinks' at the bar. .4s the evening
‘grew, Violet told a dirty story in foul tongu Mlldred followed
this lead with one of her own; and there ‘then eusued a serieg of

- stories a. la Rabelails or. Boccaccio, but without literary taste or

Aﬂnerlt " Brewster and Sllberman listened to four or flve and "joined

' in to keep the conversatlon g01ng" ’ : .

. Tne bartender, although apparently not engaglnc in any
of the story telling, . 301ned the group whenever his duties permlt-

-ted and seemed. to be enjoying himself.. At one time he urged Mildred

to tell "the one about the Swede in the old country'". Later, on-
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Violet!s suggestion, he took what appeared t6 be an ordinary small
box of safety matches from the back bar, opened the box and held a

,‘llgnted match- behind it, revealing the silhouetted figures of a -

man and women.in eexual embrace. .By moving:the match, the barten-
der caused the Tigures to change posture suggestively.

.- “This exchange of unprintably -obscene stories and foul
speech amongst- the.nixed group, initiated by Violet” (the defend-

antts barmaid or Waltress), urged along by the bartender and cul-

minating in his exhibition of the trick match box with its:
lascivious 51lhouette," constitutes lewdness and immoral activity
within the meaning .of the State rule.  The desctent-as low as a

" pictorial expression of.a.man. and woman .engaging in sexual 1nte1—

course went well beyond: merely humor.of. low taste: "

The defendantl!s president ‘testified that he was unaware of

the filthy talk and stories,:or of “the presence of the match box in

the. tavern,and the bartender's exhibition of it. However, a 1i-
censee- is strjctly accountable for the misconduct of lto employee%
on the licensed premises. Re.Jacobs, supra.

- I find. the defendant gulltj on Cﬂarge (o)

As to penaltv. The de enaant!s posoesglon oi the 1llicit
liquor (contrary to statute) requires, under -the principles set

- forth in Re Jacobs, supra, the minimum 30-day suspension; his em-

ployment of a female to sell and serve liquor at his tavern (con-.
trary to Newark regulation) calls for an additional five days; and

- the lewdness and immoral activity at his tavern (contrary to

State rulr) warrants an additional twenty days; or .a total suspen-
51on oi flfty flVO days.

Aeco”dlngly, it 13, on tnls 2bth day of June, 1839,

hORDERED that Plenary Retall:Consumption License No. C- 925 hereto-

fore issued to Clover Inn, -Inc. by the Municipal Board of Alcohollc
Beverage Control:of. the City of Newark, be:and the same is suspen-
ded until the end of dits term,.eilectlve June 29, 1939, at mid-
nlgh* (Dayllghu Sav:mb Tlme), and it is

' FURTﬁ;R ORDFRLD that no 10newal or otner lleense ‘under the
Alcoholic Beverage Control. Act (R..S. Title. 83, Chapter 1) be is-
sued to saild Clover Inn, Inc. or‘for sald prem1ses prlor to the
24th day of Auguet 1939.

D FRFDEPICK BURNETT
- Commissioner.

APPELLATE DmCISIOVb - SCHUTT&PBERG V.AKEYPORT;
JOHN. DLHUTLENBERG f . . _) ' ' o
Appellant, )
| VST | . 0N APPEAL"
MAYOR AND COUNCIL OF THE ) CONCLUSIONS
BOROUGH OF KEYPORT, |
o Respondent'

—._.—..,-..—.—.-..—.._.___-——._

Leehan Brothers, qug., by John- Je ﬂeehan, Esq., Attorneyo
. for the Appellant. .
John M. Plllbbury and’ Howard W. Roberts, Esqgs., Attorneys
, for the Respondent. . -
Je F Welgana, Bsql, Attorney for:the Objectors.
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BY THE COMMISSIONER

. This. appeal is from the denial of a Dlenary retail distri-
butlon license for appellant!s grocery and. delicatessen store at
11 West Fr9nt Street Borough of Key bort._‘

Keyport has an area of - 13 square miles- and a population
of some 4948, In.addition to home trade; its- ‘business activity
enjoys the trade of several neighboring: communities that use its
facilities for shopping and also the transient trade of automo-
bilists g01ng through the Borough to various beaches along the
Jeroey shore., . To accommodate public want for liquor, the Borough
since November 11, 1938, has had one.club, one plenary retail dis-
tribution, and twelve plenary retall;ponaumptlon licenses.

: Appellantﬁs store (operated“by him. for the last sixteen
years) ‘is located in Keyportﬂs business ‘center, on a well-traveled,
. “but no longer the main route, to the shore points. The Borough's
- one "package" store.is just-around the corner and. but 275 feet
-away; five taverns are aloo w1th1n the 1mmed1ate vicinity.

On‘November 8 1908 resoondent introduced an ordinance
(never flnally adopted) to llmlt plonary retail distribution li-
censes in the Borough to “two, plenary retail :consumption to thir-
teen, and club to ome - quotas which, -if adopted would permit one
distribution and one consumption llCeu e. over_-and above thp number
- of Quch llcenoeo then (ana stlll) outs tandlng, :

On the next ddj, Novembe a9th, appellant flled ﬂlu prvo—
~ont appllcatlon for'a distribution llcense o _

: Thereafter on Decembor lZuh, rebpoud ent expressly aban-
doned, the propoged ordlnancc ‘of November 28th; denied appellant's
application; and introduced a new ordinance - finally adopted on
December 27th -~ which fixed quotas pe IFltulng neo- more licenses
than those then (and now) in existence - i.e., one distribution
license, twelve coneumptlon, and. one club : S

In explanatlon of this chango, a Borough Coun61lman
(whose term recently oxplrea) testified that the proposed ordin-
ance of November 28th was introduced. and given a first reading
- only as a "feeler" for public reaction; that respondent at its
-subsequent meeting on December 12th considered that it was a-
~Mnistakem to have offered that measure even for first reaolng, that
its introduction was therefore rescinded, and the new ordinance
1ntroduced and. thereafter finally adopted

‘ Appellant contends fbat re ponaent pevertneless, when
acting on his. applieation at the D*Cbﬂbﬂr 12th neeting, was bound
by the quota of two distribution licernses in the proposed ordin-
ance of November 28tn, and cannot rcly on the later-set quota of
one., ' S y

This contention is obviously without eny semblance of
merit. : Coee S -

Althoughothc actually enacted O“dlhdnCL was but flrst in-
troduced at the very meetlng where appellantts application was
denied and not flnally adopted until fiftcen days thereafter (viz.,
December 27th), it is nevertheless a pertlncnt factor in deciding
this appeal since it is now in existence as a formal municipal
regulation limiting distribution licenses to no more than one. If
that quota was adopted in good faith and is rcasonable as a whole
and in ito'uppllcatluu to appellant and the v1c1u1ty in question,
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it is effective retroactively against him. Franklin Stores v.
Elizabeth, Bulletin 61, Item 1; Widlansky v. Highland Park, Bulle-
tin 209, Item 7; 00001olone V., West Deptford, and Trovato v, West .
Deptford2 ‘Bulletin 247, Item 6, Galluoc1o and Sc1axrabone v. Belmar,
Bulletin 255 Item 8. . ‘ ;

As to bona fldes, the Counc1lman's explanatlon for abandon-
ing the proposed measure of ‘November R28th satisfies me that the
- present quota of ore dlstrlbutlon llcense Was adopted in gooo
faith.

A As for the reasonableness of that-quota as a whole, there is
'no convineing evidence that it (together with the quota of twelve
consumptlon licenses) is inadequate to . service the Borough. The
fact that; back some four . or five yeaxs ago, two distribution 1li-
censes were outstanding in the Borough for a few months - viz., from
February: 5-through:Juno 304 1984 - is 1nsu11101ent to prove any
present need for that numbel.; : :

. Nor is there anJ convincing  evidence that the quota is un-
reasonable as applied to anpellant or  the vicinity in question. It
was testified on appellant!s behalf, that the Borough's one
"package" store, located just arouno t he corner from appellant, is
an outrlght "liguort place that -it would be a convenience to many
persons, both local and trqnblont to be. able to. buy their llquor
at a "food" shop like appellantfs instead of at.this nearby
"package" store. Howover, such consummatc convenience for shoppers

. out to purchase both food and liquor or, for persons who, though de-
sirous of spirits, are loathe to enter: a.modern "liquor® store for
them, is not a public need which requires the issuance  of an addi-
tional distribution license in defiance of'a local-quota.

Petitions, botﬂ for and against appellant!s applloatlon,
were filed with respondent below,. .The weilght to be given them lay
within respondent' sound discretion. Re Powell, Bulletin 59,
Ttem 15; Masarik et al, v. Milltown, Bulletin 380, Item 10. Nothlng
in the favoring petition (oontalnlng some 200 signatures) shows -
that respondent abused such discretion in believing an additional
distribution license. to:be unnecessary-and-limiting suci licenses
in the Borough to. one. 'Cf;rGuarante v. Ho-Ho-Kus, Bulletin 305,
_Ltt,m 4, o . o o

The actlon of respondcnt is aiilrned

8 ;m_mm;;ww} D, FREDERICK BURNETl

T (¢ nh1951oper.
Dated: June 25, 1959. ol o

4, DIoCIPLINARY PROCEEDINGS - ILLICIT LIOUOR - QEFILLS - 80 DAIS.

' In the Matter of D1301p11nary *)3“
Proceddings against o
FRED WOLTON ) -
Third and Morris Avenues, -\ CONCLUSIONS
Long Branch, New Jersey, Lni)”»_ © . AND ORDER

Holder of Plenary Retail Consump— )
tion License No. C-7, issued by
the Board of Commissioners of the )
City of Long Branoh. :

Schlossbach & Newman, Esqs., by Alvin Newman, Esq., Attorneys
for the Licensee.

Richard E., Silberman, Esq., Attorney for the Department of
Alcoholic Beverage Control.
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BY THE COMMISSIONER

Llcensee pleads gullty to- a charge alleglng that, on
August 11, 1938, he possessed eight bottleg of jlllClt alcohollc
beveruges pontrary to. R S 5 :1-50. .
- These proceedlngs were 1nct1tuted agalnst licensee after
a report of the results of a Federal investigation was forwarded
to thls Depaftment.

At the hearlng 1t was stlpulated that, on August 11, 1938,
a storekeeper-gauger of the Alcohol Tax Unit, Internal Revenu@
Service, seized .on the licensed premises the elght open bottles of
alcoholic beverage° rmentioned in the charges filed herein and
transmitted them to the chemical-laboratory of the Alcohol Tax Unit
where they were analyzed A copy of the chemist!s analysis was
admitted 1nto ev1dence in lieu of ‘the chemistts testimony.

. It appears from the dnaly31u made by the chemist that the
llquor contained in each of . ‘the selized bottles. varied in proof,
acid content.and solid content from génuine samples. of the Whlskles
described on the labels affixed to said bottles.  lMoreover, the
liquor in.eéach of the eig ht bottles contained no artifi-
cial coloring, whereas the genuine samples of each item contained
artificial coloring. The chemlst testlxloa that, in his opinion,
the eight bottles had been refilled with a Whl\koy having &¢ll nat-
ural .coloring and, .hence,. that the bottl - did not contain liguor
as sp60111ed on the labels. L ol ‘

No denaturants were found in any of the selzed bottles.

: The llcenSbe placeQ the blame upon a’ baltender who was
dlochargea as soon as the violation was discovered. “He’ admits
that he is responsible for the acts of the bartcnder, ‘but pleads
that this fact should be taken 1nto oon 1ueratloﬁ an- 1mp051ng a
penalty.« . :

N The bartender was not producua beforb me. He maj have
been dlscharged after the violation was discovered, but there is
nothing before me on which I can adjudicate the guilt of the dis-
charged bartender. The law makes the master rnsponSLble for every-
thing that goes on on licensed premises, whether it is the personal
fault of the master or not. Applying the regular rule, the license
will have to be suspended for thirty days.

Accordingly, it is on this 25th day of Juné, 1939

: ORDERED that Plenary Retail COuSHHpthP License No. C-7,
heretolorﬂ issued to Fred Wolton by the Board of Commissioners of
the City of Long Branch, shall be and the same  1s hereby.suspended
until the end of its term, eéffective June 29,1939 at midnight
(Dayllght Sav1ng Time); and it is T

- FUBTHLP ORDERED, that no renbwal or othpr chense under
the Alcoholic Beverage Control Act (R. 8. Title 33, Chapter 1) be
issued to said Fred Wolton or for said premlsgg prlOf to the 30th
day of July, 1939. : .

D. F’R’EI_)ERICK BURNETT,
Commissioner.
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5. WAREHOUSE RECEIPTS - PERMISSIBLE FOR RETAILER TO HOLD AS COL- o
LATERAL FOR UNPAID PURCHASE PRICE THEREOF OWED BY WHOLESALER
PROVIDED A BONA FIDE SALE IS CONSUMMATED.

TIED HOUSES - BONA FIDE SALES OF THE SUBJECT JATLLR OF
CONFLICTING INTERESTS ARE PERMISSIBLE EVEN THOUGH VENDOR MAY
HOLD A PURCHASE MONEY LIEN ON THE SUBJECT MATTER AS COLLATERAL.

' . June 8, 1939
To: D. Frederick Burnett, Commissioner
From: Frwin B. Hock, Deputy Commissioner

Re: Wilkinson, Gaddis & Company, , _
95 Parkhurst St., Newark, N.J. License WR-30

The above corporation holds Warehouse Recelptb License
WR-30 for the present fiscal year. -

V. P. Wilkinson of the above cornoratlon visited me yes—
terday and stated that this corporation intends to discontinue
its Warehouse Receipts License at the end of the present fiscal
vear., The corporation, he says, intends to apply for retail 1li-
censes for its several retail stores in varLous nunicipalities
throughouu the State.'

Mr. Wilkinson realizes that the CO“pOT&tLOH mugt discon-
. tinue all maolesallng of alcoholic beverages in‘order to obtain
. the'retail licenses. They’, therefore, propose to sell entirely the
“warehouse rccelptg presently owhed by the corporatlon to Austln,
Nichols & Co., Inc., 82 Poinier gt., Newark, N.' J., holder of
Plenary Wholesale License W-64, before tlhe expiration of their -
Wa;ohouse RbCﬁlptb Llccnsb on June SOth

. The proposed sale of the rucblptﬁ by Wilkinson, Gaddis &

Co. to Austin, Nichols & Co. according to Mr. Wilkinson, will be

" consummated as follows:  Wilkinson, Gaddis & Co. will transfer .

title in all -of the receipts to Austin, Nichols & Co., but the

'former'corporatlon will actually hold the receipts as collateral

because Austin, Nichols & Co. will be unable to make payment in

. full &herc?or.'~“s Austin, Nichols & Co. pays for the receipts

~ they .will be turned over to Austln, Nlchols & Co. for withdrawal
of" tno alcohollc b@verageg :

- The only queStlon, thrplore, seems to be whether or not
the holdlqg of this collateral by Wilkinson, Gaddis & Co. would
constitute a prohibitive - interestas between a retailer and whole-
saler which Woulu prevent  this corporation from obtalulng ‘rétail
llcenscs for the noxt flscal year.

T I would Appre01ate an’ early rullng on thlg queotlon be~"
cause WLlKlnbOﬂ,‘GaddIS & Co. are very anxious to consummate the
“above galeé, if it is allowad, and dert thelr appllcatloﬂo LOT re—

tail llnenses. R . .

Rpspectfully uuomlttpd
Erwin B. Hock,
_ Deputy Commlsgloger.

' Juqu 25 1969
MR.‘dOCK

, If uhlb is.an out and - out salg, and Lh@ only' nterest 01
thb vendor in the collateral is a lien for the*unpaid “purchase -
price and the transaction is bona fide throughout the sale may be
consummnated and theretpon the Vbndor w1ll be 1n a pOSltJOu to apply
for a retall llCCnSb.‘, : P
Coe : o D. FﬁbDERICK BURNETT

Commissioner.
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6.. PENDING LEGISLATION - LIHTTATION OF ‘LIC ENSES. - ASSEUDLY 358 -
REPQRT AND RECO-ENDATIONS OF THE COMMISSIONTS. TO THE: . .

LEGISLATURE.’

June 26,.1939.
Herbert J. Pascoe, Speaker;.

and

Assemblymen Donal J. Conﬁoily,.ﬁg":;'mﬁi'
Vincent S. Haneman, —~  °
Ralph E. hm,Jr,5'
S Emler Stokes,.
William"R. Ward,
Anthony - E. chﬂham.

MR. SPEAKER and ASSEMBLYMEN

Herew1th report and reoomnendatlon requested by you’
at the conclusion of the publlc hearing held on Assembly 358.

The bill is deelgned to effect llmltatlon of the
number of new licenses is suable, baszd - exclus1vely on population.
It does not affect licenses now outsianding or reduce. the number
in any way. It exprossly preserves all present rlghts of transfer
as to existing licenses and thelr future renewals.E

The law ncw coafers power 1pon +he governlng “board
or body of each mnq_(hydh.1v, each for itself (except in Sixth
Class Counties) i, by ordinance, .the number of licenses
~to sell alconels ragoes at voLan ~ Any per on-affectod who
considers himsel :
who, after puabii

u arlnr) may vacate or amend the llﬂltatlon.

PU*SL nt to this salutary ernCLple of Home Rule,
many municipalities have adopted such ordinances pfactlcally all
of which have been upheld on: appeal and their provisions rigorously
applled and enforceéd by the Commissioner. .Thesé ordinances may
be changed from time to. time by the municipality as experience
dictates. This latter power has been exercised in several
instances, sometimes:increasing, sometimes lesoenlng the number
of llcenses in the- partloular communlty.. : A

The plesent bill abrogates the power of munlclpalltles
each for itself to determine how many licenses may be issued in
a particular community and substitutes a state-wide Iimitation
based substantially on the respective populatlons according to
the last preceding Federal census. Power is reserved to
'munlclpalltlos to limit licenses to a lesser number than permitted
by the -Bill but no revision upward i1s allowed. .

The proponents of the measure argue that temptation to
violate the law and the regulations go with overcrowded conditions;
“that the bill if enacted would make for better enforcement because
the llcensed privilege would be made worth while; that municipal
. ordinances can be and have been changed by polltlcal expedlency and
by greed or need of revenue. :

: : The opponents argue that the blll would regulate by
arbltrary State mandate what should be determined by local
conditions for which it makes no allowance; -that it would settle
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by rigid formula and without inowledge of facts what should

be settled according to local circumstances,and substitutes a
rule that would operats blindly wi*houtfiogavu for actual
conditions --- in short, that the nunber could best be determined
oy each Hunlb_uﬂiLtJ fov itself just as each municipality should
have and coes have the option to decide whether it spall t. bone
dry or wet, and, if the latter, whether the taverns shoula be
closged on Sundays or not; and ths hours of sale on week days.

It is ftrue that local rogulations have sometimes bezn
ictated by political considerations and the number of licenses
determined by thoughts only of revenue producsd. For this therc
is an appeal. Unupr tha proposed bill, there is no appeal.

It is true that too many liceénses have been issued in
some munlcipalities. What is necded is reduction. This can be
accomplished with fairness to existing licensces vy refusing
1ﬁnewulg t» thosc who have violated the law or the rules and by

recucing the number of out tanding licenses accordingly. Every
revocation should lower the number., Elimination for fault 1s the
Fair ‘and the quick cure for thoge who resort to improper practices

The instant bill does not offect reduction of the number
of exdisting licenses in any way. In fact it perpetuates them
by the privilege of trqns“or' It creatss a monopoly so much
so that nc new dollars in- this line may bc brought into a
communlty except by trans er from an existing licenseg. Present
licenses become a virtual franchise with resultant hawking and
peddling and SalO at whatever price the traffic will bear. The
excoss over the st of the licens: would be a personal profit to
its lucky holder wnﬁ no part of it Noulu go to ths mnn1c1oa11ty
which confbrreu tha pr1v1lcge,

A Arbitrary limitation based on population figures of a
decade ago are not a good substitutz for control based on
experience and changing conditions. Some municipalities have
Goubled their population since 1930; others have fower residents.
Many of the¢ shore municipalities have a summer population many
times the number of the permanent residents on which the census is
based, Arbitrary figures can readily produce incongruous results.
- Chapter 61, P.L. 1939, which effects, in Sixth Class
Counties, a limttation analegous to the instant Bill is oxperi-
mental legislation the results of which it would be well to heed
before extending it all over the State.

Prom'th‘ guollc otundOOlﬂt the primary problem,. after all,
is not how many taverns we have but how well they are conducted.

I"recommend that you do not enact the Bill into law.

Respectfully submitisy,
D. FREDERICK BURNETT,
Commissioner.
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7 DISCIPLINARY PROCEEDINGS - STATL BEVEHAGE DISTRIBUTOR -
' CANCELLATION OF. LICENuE w

In the Matter of D1301pllnary
Proceedlngs agalnst

)
g L )
" DUTCH DISTRIBUTORS, INC.,j e
© 84 Cambridge Avenue, - D I ORDER
Jersey City, N. J., o o : ‘ :
)
)

" Holder of State Beverage Dlstll—f”if )
butor's License SBD-200. Y

e ee el e e cm e T e es am o e e em

. It appearlng that Dutch DlotflbUQOT%, Inc., a corpora—
Itlon, holder of State Beverage Distributorts License SBD 200,

has pleaded guilty to the. follow1ng charges, dated February ¢S
1939, duly served: upon 1t to w1t o : o

‘l. In your appllcateon Ior State Bcvexagc Dletrlbutor S’

~ license, dated June 10, 1938, upon which license .
SBD-£00. was issued, you falsely stated, in answer to

- question 23, that no other individual or corporation

. was interes ted directly ov 1nd1rectly in your business,
.whereas, in truth and faoL 01d Dutch Brewers, Inc., a

. foreign corporation, was, so 1nterested, contrary to =
R. S. 33:1-25, .

2. In your appllcatloa for btate Beverage Dlstrlbutor's
- license, dated June 10, 1938, upon which license
:SBD-200 was- issued, you falsely .stated, in answer to
question: 27, that no individual or corporatlon had any
. .beneficial 1nterest directly or indirectly in the
stock of your corporatlon other than the stockholders
. therein uentioned, whereas, in truth and fact, Louils
. Hertzberg and 0ld Dutch: Brewerb, Inc., a forelgn cor-
- poratlon, did have such 1ntcregt, con trary to R.S.33:1~25.

S, In your 1ppllcatlon for le1ted Wholesale Llcense “dated
December 1, 1938, now- pendlng before this D”partment
you falsely qtated, in answer to question 23 that no

;- other individual.or- corpOfﬂtlon was 1utureoted directly
or indirectly- in your business, wheruas, in truth and

A fact 01d Dutch Brewers, Inc., & forelgn corporation,
was - oO interested,. contlary to R, S. 38:1-25.

- 4. In.your application for-Limited Wholesale License,
dated December 1, 1938, now pending before this Depart-
ment, ‘you falS“lj stated in answer to question 27, that
no individual or. corporatlop had any beneficial 1nter—
est directly or indirectly in the stock of your cor-
‘poration other than the otOLKlOluér therein mentioned,
whereas, in truth and fact, Louis Hertzberg and 01d
Dutch Brewers, Inc., a forelgq corporation, did have
such interest, contrary to R. S. 33:1-25.

5. On or before July 1, 1938, and thereafter, you were
directly or 1nd1rectly 1nteregted in 01ld Dutch Brewers,
Inc,, a foreign brewery, which intergst was in violation
of the terms of your license, contrary to R. S. &5:1- 11(2c)
and R. 8. 33:1-43, as amended and supplemented.
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6. On or about November 5, 1938, and on divers days prior
thereto, you failed and neglected to file with this De-
partment a statement, supplemental to the gtatement - :
dated June 14, 1938, setting forth the names of all per-
sons who beeame connected with you in any capa01ty
whatsoever within ten days after such connection, -and
particularly did you fail and neglect to so file with
respect to Charles-Zimmerman, H., Finkelstein, Sam Edel-
ran and Belle Chesluk, contrdry to Ru]e 4 of State Regu-
lations No. lO : A .

and

- - It further appearlng thdt said llcensee has tendered its
sald llcenee for cancellation, and has agreed to deSWSt .and refraln
from-d4ll operations thereunders; - - . . :

It LS, on this 4th day of June, 1999
ORDERED Lhat State Beverage Dlstrloutor S l cense-
SBD- 200 heretofore issued to- Dutch Distributors, Inc. for premises

at 84 Cambrldge Avenue, Jersey City, be and the same is hereby can-
celled of record, and

IT IS FURTHER ORDERED that Sdld Dutch.letrlbutorq, Thc.

_hencefofth d651st and reiraln from dll operatlons under Sdld llcense.

8.

- I D FREDFRICK BURNETT,
.'ff.f" "f EIR R Comm1331one <

IMPORTATION - WINE FOB PHARMACFUTICAL USE - WHOLE&ALE LICLNSE
REQUIRED C

'Dedr Mr Burnett-'

: A number oP pharmaceutloal nanufaczurers in: your State
jhave indicated an intereést in our: uherry wine which is made - in our
licensed winery at Brocton, New York. :This Sherry is to-be used.
by “these New Jersey manufacturing: and pnarnacoutlbal houses for
strictly-non-beverage: purposes), namely, 1n oertalp of thelr ellx1rs
.and medlc1nal preparatlons.u’~i‘ : :

P“oper permlt to cover’ shlpmenb of our ‘wine. for non- bev—
erage purposes into your state wouia, of course, Ob dppll@u for at
the proper tlme. ) e : .

. The purpose of thla lette is to- obtaln a rullnf from you
Whlch would permit us to' ship our -wine for - such- non—beveragc pur-
poses into your State without having to clear same througﬂ a:New
Jersey wholesale licensee. Our customers are all old well-estab-
‘lished pharmaceutical manufacturers of ‘excellent reputatlon. In
‘view of this and the further fact that the wine is for- strictly:
non-beverage use ahd as such is exempt from taxation in your State,
will, we feel JUbtlfy our request for such a rullng.

Very truly youfs,.r‘n" e
National Grape Corporation .-
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June 6, 1939

Natlonal Grape, corporatlon,
New York . N.. Y

Gentlemen:
R. S. 33: l 29 (Control Act, Section 26) prov1des that:

"Drugglsts and’ pharmac1sts duly reglstered under the laws

of the State of New Jersey as such may, upon their respec-
tive registered premises as aloresald without license
hereunder, purchase and use alcoholic beverages for the com-
pounding of physicians! prescriptions and for. the preparatlon
of mixtures and medicines, unfit for use as beverages, and "
sell same after being so compounded or prepared, subject to
rules and regulatlons,'ﬁr\f‘

This Sectlon also provides that wholeaale lrcensees may
sell alcoholic beverages directly to registered druggists and
pharmacists for the use above authorized, subJect however, to
rules and regulatlons, -

, Under the foregoing provisions, drugglsts and pharma—
cists are in a position ‘somewhat analogous to that of retail liquer.
licensees in that they may prepare and sell mixtures of alcoholic
beverages to the general public and, further, in that they may buy
direct from wholesale liquor llcensees just as if they were retail
licensees.  These-privileges are conferred without license or fee,
but are expressly conditioned that the compounded mixtures, when
sold to the publlc, be "unflt for use as beverages."

Tow alcohollc beverages may not be 1moorted into New
Jersey by retail licensees. They may be transported into this
State for commercial purposes only where they are owned by or.sold.’
to the holder of a New Jersey manufacturer’s or wholesalert!s. li-
cense. There is no reason why druggists and pharmacists should
have a greater pr1v1lege in respect to importation of -liquor than
any one else.. Nor is there any reason why your concern, which ;
deals 1in alcoholic beverages,~ohould ‘enjoy a wholesalerts pr1v1—

. leges in New Jersey . without being licensed as a wholesaler is;, to
sell ‘alcoholic beverages i1 this State. After all, you are not-
.selling medicine but potable- aloohollc beverageo, ‘which mlght Just
as well be supplied by a New Jersey v1ntner or wholesaler. Since
~the latter are .required to be licensed in” order to do the things
which you. purpooe, the .rules of falr competition demand that you

- also should be required to take out & liecénse in-order to accom-
"plish the same thlng.A There is ‘every reason why you, -like every-
Eod{ else, deallng in. such.a commoolty, should be - subject to con-

ro : .

' : I, therefore, rule that you may nof oell or shlp alco-
holic beverages to pharmaceutical manufacturers in this State: ex=
cept you quallfy by taklng out a, wholesalor S 1lcense.--7 L

z NO opinion-is expressed on’ the uUbJeCt of taxatlon N
which is exclu31vely w1th1n the prOV1nce OL the State Tax: Commls—
sioner., , : : S

- Very truly yours,
D. FREDERICK BURNETT,
Commissioner.
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9. .

uEIZURLq - CONFIOCATIOV PBOCEEDINGS - PADLOCK ORDERED.
In the Matter of the Seizure =~ ) f~
‘of a still on premises occupied '
~ by Willie Grant, on Reeves Street, ) . ON HEARING
gWhltesborO, ifiddle Towns h¢p, : CONCLUSIONS AND ORDER

Countty of Cape May ‘and State of -
New Jersey o

R. J. Hogan, Esq., Attorney for Henry Johnson.

Investigators of this Department seized an unregistered
still, conglstlng of a copper cooker and goose neck, a galvanized
cooler, and a set of copper coils, which they fonnd in a building
on premises ObCUpled by Willie Grant on Reeves Street, Whitesboro,
Middle Township, in the County of Cape lay.

At a hearing duly held, pursuant to the provisions of
R. S. Title 33, Chapter 2, to determine whether the still should
be confiscated and the premises padlocked, no one appeared to con-
test the proceedings.

Under the statute, an unregistered still is subject to
confiscation, and in addition, a padlocking penalty may be imposed
upon the premises in or upon which such still is found. No cause
was shown at the hearing why conflscatlon and padlocking should not
result in the instant case,.

Subsequent to the hearing, counsel submitted the affidavit
of Henry Johnson, the owner of the realty, in support of his request
that the premises should not be padlocked. The affidavit, in ef-
fect, sets forth that he resides in Indiana, Pennsylvania; that in
September 1937, he entered into an agreement to sell the premises

“to Willie Grant for the sum of $400.00, of which $200.00 still re-

mains unpaid; that since Willie Grant took possession of the prem-
ises immediately upon the signing of the agreement, he had no
occasion to visit the premises; that the still was on the property
without his knowledge; and that if the premises are padlocked,
Willie Grant may refuse to make further payments on his contract.

It thus appears that the padlocking of the premises will
not affect Henry Jolmson'!s interest in the property as long as he
continues to receive payments on the contract, hence he has not
shown good cause why a vadlocking penalty should not be imposed.
However, if the agreement of sale is subsequently terminated and
he re-acquires the right to enter into possession of the premises,
he may apply to 1lift the padlocking. :

Accordingly, it is the Commissionerts determination and
order that the seized property constitutes unlawful property, is
forfeited in accordance with the provisions of R. S. Sec. 33:2-5,
and shall be retained for the use of hospitals, and State, County
and municipal institutions, or may be destroyed in whole or in
part, at the direction of ‘the Commissioner.

It is the Commissionerts further order that premises occu-
pled by Willie Grant, located on Reeves Street, Whitesboro, in the
Township of Middle, County of Cape May and State of New Jersey, s
including all of the buildings erected thereon, being the premises
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in which the illicit still was found, shall not be used-or occupled
for any purpose whatsoever, for a period of six months, commencing
the 30th day of" June, 1959, and termlnatlng the 30th day of Decembe ’

1939. /% (&“4/W

: Comm1551oner

Dated: June 24, 1939.

N ew Jemystate .L'»b!' _ as'y_ ::



