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l. PhTITION PROCEEDINGS - DISCRIMINATION AGAINST WHOLESALERS *'
R IMPORTER 'ORDERED" 1O SUPPLY WHOLESALER.‘.;z. -

- FLEMING & MC CAIG, INC., =~ = =7y
A CORPORATION, ~ .. = ) -
Petitioner,;n,":j'"'f'oN‘pETITIoNV
SRR . ). CONCLUSIONS
y N T _“_,;5‘ . AND ORDER
”ﬁiJAMEs M. MC CUNN & oo., INC.,,,’“ o
A CORPORATION, - )

LI Respondent o )

- — - —-—-—-

. Max Mehler, Esq., Attorney for Petitioner. ' ‘ |
w:_,Harrison & Jacobs, Esqs., by Joseph M. Jacobs, Esq., Attorneys _
‘ o for Respondent :

~ BY THE ACTING DIRECTOR.: e |
‘The Hearer has filed the following Report herein. e'

L , . "Fleming & McCaig, Inc. is a duly 1icensed New Jersey -
wholesaler of alcoholic beverages, with offices in the Borough -
- of - Wood-Ridge. Respondent James M. McCunn & Co., Inc. is an
importer of alcoholic beverages with its offices: in New York -

‘State and is the exclusive importer and distributor -in.the:

‘United States of a.Scotch whisky called John Begg. Althouthohn L

/Begg' “Scotch. is the major item of 'its line, respondent" is also
the exclusive distributor of lesser items, including an: g
imported gin called Tanqueray. = N T

‘ "Petitioner has filed the petition herein alleging
that respondent discriminated against it in the sale of = -
alcoholic beverages and requests relief under the provisions _

.of R.S. 33:1-93.1-5, which prohibits a distiller of alcoholic -
. “liquors from arbitrarily refusing to sell to any licensed whole-
saler nationally advertised brands of alcoholic liquors.-h..;‘

. A "The statute here involved was. added by Chapter ¢64 offﬂ
. the Laws of" 1942 ‘as a supplement to the Alcoholic Beverage Law,
-and prov1des as follows : o

_ 'l There shall be no discriminatlon in the sale of
~alcoholic liquors by distillers,'importers, and’
. rectifiers of nationally advertised brands of.
- alcoholic ‘liquors to duly licensed wholesalers of
»alcoholic 1iquors in this State.

12, In the event any distiller, importer, or

: rectifier shall refuse to sell to any. individual -
wholesaler any amount of alcoholic ldquor or
comply with the provisions of this act, then the
wholesaler shall petition the Commissioner of"
Alcoholic Beverage Control setting forth the

'"_sfacts and demanding a hearing thereon to .
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:determine whether such refusal to sell 1s
- arbitrary or not. oy

‘ ¥3, If the Commlssioner of“Alcoholic Beverage -
S Control is satisfiele, h'the abilit~ @f the

e said sale of alcoholic S

importﬂr or recti K
wmntil there is s¢v" t ¢
1moorter '

t5, The State Comm1531oner of Alcoholic Beverage
‘ ‘Control shalk adept and promulgate such rules.
and vegulatlenq as may be necessary to carry
out and  insure compliance with the provisions
- of this act I

. "The title ef*Comm1531aner was change@ to Eirector by _
Eu 1@48 . Co 439, 8 16 (N.JF o 51T .. An answer was filed
by respondent on August 27” 1962 which generally denied the
essential of the charging part of the petitions, and sets up
defenses which may be;brlefly summarized as. follows' B

(1) Petltianer had a one yearﬁs distribu orsh;p and
'dl& not thereby acauire a.ueste@ imterest in said dlstrlbutorshin,v '

(2) Petitiomer failed to;fulfili its commftment under |
said agreement, and was,unable ta megotiate a mew;‘ ; B

(%) Resp@ndent denies: any‘infraction of th@ pre—vf~. jw.
visions: of BT oS, 33:1-93.1 to 93. 5, , , 4 o

Ineidental. to the baaxc~iésue presenxed by the 3
petition, the petitiomer on August IOy, 1962, obtained an ex D
eorder to show cause signed by the Director. Im the arder‘to o
show cause the Direector directed the respondent, in the meantlmp, L
_ toﬁ;lll and comnlete urchase orders for prdducts ‘of the- .
espondernt - after hearing on October 11, 196L}
) the Director enuered an: Order prohibiting alk wholosaler& 1n
New Jersey from pu%cha31ng reépondentw~ products.A.*'

: ”Upon.ap’llcatlon to the S uperlor Court Appellat@'”
Division, the respondént was, by order of that court dated
November X, 1962, granted Ieave to appeal from the Director's
order of’ Ootober 1%, 1962, and at the same time the effect .
thereof was staypd(pendwngtth. appeal and: the furth@r order of . .
the court. An application to the: Supreme Court of New Jersey .
for leave to: appeal the Appelliate Divis fon*s deterwination and o
to vacate the stay was denled by an order dated November 12, 1962, .
The issue of the validity of the Order of October 11, 1962, is h
now: before the Apphllat@ Diviision and ISy, of cours e, not now o
before me for adjudlcatlon. : - . S
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P L "Accordingly, the sole question”now before me is that

of the ‘unlawful discrimination alleged: ir the" petition. Hearings }

thereon were held before me on several: dates during September and

S October, the last hearing was held on October 26 1962. At the.

- - outset 1t should be.clearly. stated that both- petitioner and -
respondent agreed that the issue herein does. not retate: to nor can
it be determined by any contractual relations’ between the parties;
and- it ‘was further stipulated that the issue of ability to pay as ~
yrequired ‘under R.Si'33:1-31s not in issue although there has been

. sofie testimony that petitioner currently has ‘a small indebtedness
pto the respondent : .

: N "The transcript is voluminous and a recital of the
'pertinent facts will be set forth-as. briefly as possible in
-order to focus-the proper perspective 1n which the basic issue
_jcan be determined.v S TR _ o . .

- "Petitioner has been engaged in the wholesale
_“distribution of alcoholic beverages for over. twenty-five years;
“is a-major wholesale distributor: and has, in its own right, and
- through its" affiliates, extensive sales accommodations in this
.State. It maintains a fleet of over ten trucks for sale and
. delivery of its: merchandise, employs over thirty licensed
- solicitars and served approximately 3,000 accounts throughout =
.. the State of New Jersey.w It is a subsidiary .of Galsworthy, Inc.,
. .one of the- largest wholesale distributors of alcSholic beverages
~-in this State, Petitioner handles about fifteen brands. of Scotch
.and’ about: four brands of imported gin, ‘and had been the prime
3,}distributor of the Begg Scotch line in New Jersey from 1937 to
e 1952. Lt e _ . S ;, A ,

5“ ; =:'771"The respondent “an importer of the said products, has L
, always distributed its products in New. Jersey through a New ' ‘
_1Jersey wholesaler other than itself. 33~._ o o

T "In 1952 John Barry, who was formerly employed as a.
‘;;sales manager for petitioner, went -into busineéss.for himself and =
. ~becamé the~ prime distributor of. respondent's products.t Petitioner ‘
- .continued to merchandise- the products as a Jjobber. Barry was a

.+ “one-man.organization and his distribution was ‘made’ and effected -
7 through petitioner?'s- organization,, ‘Thus- petitioner continued as - -
- a .dealer and a distributor of. the respondent's products in. questi n.g
- From 1952 to 1961 Barry continued as the prime. distributor of . :
- respondent!s” products and entered into an arrangement prior to
. ‘March- 31 of each year: ‘wherein: he orally agreed to. an annual -

© commitment for'the purchase of & minimum number of cases’ of
;*Begg's Scotch during the: ‘ensuing fiscal years - .For the fiscal
“.'yéar ending- March 31, 1961, ‘Barry-placed:an- order w1th re3pondent

+ for-8 ,400 cases of: Begg's Scotch.”  This -basic order was.the- result
.: of ‘an” agreement reached ‘prior to April 1, 1960.‘ He also agreed S
‘*fto purchase 1, 050 cases of Tanqueray gin.iiﬁ,ﬁ;' R IR

TR AR ”:"In the opring of 1961 Barry retired from the wholesale
1ﬁfliouor ‘business and’ offered to sell to .the petitioner his’ good ij
R ill ‘which- included a list of -over “two hundred accounts of some
,/customers and retailers who-had retailed. respondent's productsf
"-.and ‘the- balance. of his. 1nventory on hand.. Petitioner paid Barr
- $15,000 for the:good will,.in addition t6 . the actual cost of th
igfinventory, -which sum was’ to be paid, under a written agreement;
" over: a- period of three years. Prior to entering into this
rwfagreement, discussions were held between Nat Tyler," petitioner's
ilce president in charge of relations with. >upp11ers, and

. “officilals of.the res spondent. . Several: conferences were - ‘held a
g;ﬁwhich Donald McCaig, petitioner'°prandent Anthony Marsloe,
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respondent‘s pre31dent, and Joseph Brown, respondentls vice
president, were present. The purposes.of these conferences
were - to ascertain whether or not ‘petitioner would be continued.

- as the prime and exclusive distributor of. respondent's products
and whether. the respondent would appoint the petitioner thereafter
as the prime distributor of the: respondent in New Jersey.
Apparently receiving .assurance of such: continuation of that
relationship, petitioner entered’ into that agreement and Marsloe,
on. behalf of. respondent, advised the Director of this D1v1s10n
that it has app01nted petitioner 1ts prime distributor.

R “The appOintment of petitioner as' a prime distributor
was . based ‘upon-an agreement entered into- for a period of one
“year: from April 1, 1961 through March 31, 1962, wherein petitioner -

- ‘agreed to-take. over Barryts .inventory . (approximately 1,200 cases
-=.of John.Begg. Scotch) and purchased the additional quantity of '
..6800" additional cases of John Begg and 1,000:cases-of Tanqueray

. for that fiscal year. The: respondent had ‘originally .requested
g;that petitioner commit itself to disposing of at least 10,000

. cases of -John Bevg during that fiscal period. "The- figure '
o of 8 000 cases Was a compromise finally reflected in the agreement

;p~“' SR “There was testimonial contention by petitioner's :
_&w1tnesses that this.sum was far in-excess’of the amount based. upon
o idss preV1ous experience with this’ product ‘and:they 'had mis-

ﬁagiv1ngs at:the: time. of “the- execution of’ the memorandum as to o

_.whether. such amounts were . fanciful and could be- distributed during_v
-~ the: stated’ period - The .stark . reality of itheir misgivings was
'?finally crystalized at'a. conference. held ‘on-March 1, 1962, when -

. McCaig ‘informed - Marsloe that he.had an’ inventory of 53,200 cases. of
“Begg  Scotch on hand and wads,’ therefore, unable- to- ‘make a commit-:
ment at. that time for any additional. purchases of John Begg for

the ensuing fiscal yearahj3;~h,,hh, RS S .

: SREREY "Said Mr. McCaig°4 9The fact remains we had inventory.
T went to acquaint Mr. Marsloe with the fact I was not im ~ -« -
position to place an addltlonal order st that time and that. I
undoubtedly would make a purchase order before the end of the
year.': Marsloe expressed shock at the. information that petitioner .
had-a large inventory still on hand in view of the earlier = . .-.
*representations of Tyler that this sum. would- be - disposed of;
.that, indeed, an increased amount would be-sold.in the 1962 63
‘fiscal year. . ‘Because: of the. substantial inventory still at hand -

- amounting" to” about 5, 000 cases of Begg's-Scotech, it was agreed
'that "there was no purpose in discussing :a- -new agreement for. the
~new. fiscal years;. petitioner did not place any purchase order -
,for the said periode< ,‘ : S T T e -

RN 53 "Petitioner advised Narsloe by lettei dated March 2
f1962 that ‘he intended to post off the price to retailers for
“the month of April 1962, and indicated his desire to remain as
“the prime, ‘sole - distributor of. respondent’s products.” Marsloe,
on-. “behalf of respondert, answered on March:6 that he- would
“discuss “the matter with his associates and adV1se petitioner of

ﬂreSpondentﬁs future policye _ftgul

L ’"__ ?,“In the latter part ‘of May 1962 petitioner was advised
_fby telephone that ‘its distributorship would be terminated as of
CAugust 11962, In the meantime, during” August 1962, large’
fadvertisements were placed in the publlecations" of the liquor
““industry to the effect that Joseph H. Reinfeld, .Inc. and Majestic
Wine: and- Spirits Corporation, two licensed. wholesalers in New
© Jersey, were .designated as respondent's prime distributors, and
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'”n July 16 1962, respondent notified the Director of this
ivision‘by letter of such appointment ‘

f“"During the month of June 1962 petitioner sought '
%o place an order for one hundred cases of Tanqueray gin, which
~order. was refused. ‘Petitioner also sought to place an order .
- Tor. two ‘hundred cases of Christmas-wrapned cartons of Begg's
~Scoteh (the only accepted method by which they could be sold at
~~that time), but was advised by telephone that such order would
. not _be honored. ' Thus itdid not place any actual formal order
»,%therefor ’]Respondent made ‘it:clearly known to the:petitioner
5 ~itiwould hot-: thereafter ‘honor any of - petitioner's orders,;-:“<
Auggested that it make. its purchases through the ‘newly: named ’
~distributors of its. products.. There is absent any- evidence -or.. i
jallegation that: respondent's refusal 'to sell its products: to pee o
“‘titioner.was -that petitioner did or may have promoted competitmrs"
uproducts,Aand was sacrif101ng respondent's products._ - 4 mn

,“There is equally absent any evidence or. suggestion
the petitioner ‘abused. or misused respondent!s good will, S
, ade pri‘ing;or any -other act. consistent w1th 1ts obligationl‘
‘of“respondent's products.g*‘ N .

"Before- discussing the issue herein 1nvolved it may,.ﬁ
opriate to observe that it is often necessary to look vl
the,tilting ground and envision ‘the entire. battlegroundf"

4s ‘revealed:by ‘the pleadings:and testimony, within the contextjﬂf'f
O thevobjectives and spirit of the pertinent statute. o

iThe sole;issue ¢ be determined herein is whether the
spondent. arbitrarily and. unjustifiably discriminated in its .
refusalto: “honor petitioner's normal:-orders, in.violation of the -
statute he"inabove referred to.. ‘As stated by the ‘Supreme’ Court- }
in'Canada Dry Ginger: Ale; Tric.' v. F & A Distributing Co., et n_s.,»'
_28 NJ. 4hd, at 457, the question of whether respondent has. . .
-justifiably discriminated again t petitioner 'in each case is to
be’ determined-in -the first instance by the Director.!' In that jﬁ.u
caser ‘the- dourt, “at. pP. 456, defined the- wond arbitrary' 1n the o
_?folléﬂing 1anguage.,g;,;‘_ . : L

'“Arbitrary" means. "[d]epending on will or discretion," A
sthat is, not. governed by any fixed rules or standards._-‘
‘Paul v. ‘Board.of Zoning Appeals. 142 Conn._40 110 A.
24 619, 621 (Sup. Ct. Brr. 1955); see also State.v.
... Then; 114 N.J.L. 413, 418- 419 (uup Ct. 1935)

e ‘t:-f"An act is arbitrary when it i supported by mere.
fioption or discretion of the attor.  Bedford Inv. Co. v. Folb

180. Pac. 24 361.(D.C.A. 24 Dist.Cal.T1947).: Arbitrary dis- .
iierimination exists where conditions and restrictions are placed
‘;on one and not ‘on all-the others in a like situation, giving.

ji?advantaﬁe to one over the other. McCraney v. City of Ileeds, :
©R41 Ala. 198, 1 So. .2d 894, 897. Arbitrary means not governed: by

““'an objective standard. Hundtey v. McCune, 6 Ohio L.A. 186. A
-+ . discrimination made without adequate. principles is arbitrary. ™
“Re Housing Authority of the City of Salisbury,- 235 N.C. 463,

© 70 S.E. 2d 500, 503.- Where a decision is dependent entirely upon’ -
the will of the actor without adequate determining principles,

it is arbitrary. Zveig v. U.S., (D.C. Tex. 1945) .60 Fed.Supp.

- 785,° In Zwelg the court further defined 'arbitrary' as '"in- g
‘*dependent of law or rule; discretionary; capricious, or, despotic." .
- It may mean, without adequate. determining principle; not founded = .-
'“in the nature of thing non»rational not done -or acting according_g
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to reason or judgmentj oeoenalng on the will alone.

"Petitioner energetically advocates that the action of
the respondent was arbitrary and duotes Canada Dry, at p. 456 '
as folloWS° ,

‘There must be a showing that the Selection of
f}scertaln wholésalers to the -exclusion.of others’
. was made.on the basis of a standard reasonably
'Erelated to the" legitimate. business goal’ sought -
_to be achieved and not conducive to -the evils
~which the dct is designed to prevent. . This -
%ystandard must:-be of. :such-a . -tangible or ‘objective
““nature as will: enable. the Director to determine
- from the proofs-whether its- applicatlon to the .
- wholesalers .in question could.reasonably result :
,-‘_in the dlstinction Wthh a dlstlller has made,;_ow

S 5 “Petltloner asserts that fio. obgectlve pattern of o
behavior was formulated nor: did respondent disclose any. obJect1ve"
factors based on' fixed rules and standards which-indicated a -
valid distinction between the petitioner and the new. distributors,

"~ "Petitioner further contends that contractual obligations should .~
play no part in determining whether or not the petitioner is

“entitled to these nationally advertised brands of alcoholic

. beverages; that it makes no difference. whether. a contrect was
~entered into or refused; under the statute; and- that as'a

-wholesaler it is entitled “upon compliance with- the other
facts of the cited statute, to receive these alcoholic beverages
for distribution from the respondent regardless of its failure to

 fulfill the expeotatlons under prior. agreements:’ Petitioner

. further argues that it is not enough for a distributor. to state
that it has a raticnal reason to adopt a policy of- so~ca11ed
exclusive dealership.as . a matter of business pollcy, but must yleld
to the. policy of the State in the. field of liquor- traffic, This
‘means, it continues, that it is reasonably related to the legitimate -

“business goal sought to be achieved, and not conducive -to the evils

~which the act is designed to prevent. -Nor can respondent: justify its

refusal .by contending that Reinfeld and Majestic.will do a better .

.. Job, although the record is entirely. absent of ‘evidence to support -

!vthat position.:. Therefore, it submits that the: respondent's refusal
‘to honor petltioner s normal orders, within respondent's ability

" to, f111.them, ‘was: dlscriminatory, arbitrarily so, and in clear -

E violation of the 1etter, intent and purpose of the statute.

S ""Respondent in. its defense asserts that 1t did hot’
act arbitrarily or with discrimination, but upon sound ‘business
5 judgment based. upon the failure of the petltioner ‘to adequately
~handle-its products during a given period. It asserts that a f
" vholesaler does not acquire a vested right to- be continued in a-
' line to the extent of its periodic requirements only where the
. distiller:or importer has had s practice of operating on the basis
. of annual.orders, It further contends that the termination of .
~“such distributorship was based.upon petitioner's poor performance
-"in the distribution of its products and its refusal to make a = .
* commitment for the present fiscal year; in violation of respondent
. standard practice. It states that it acted upon ample justificatioy
~.-.and sound business judgment and is not bound in any way to contlnue_v
© o its relationsh1p with the petitioner. A

= _ #In its reply hrief the petitioner reiterates that
A respondent has misinterpreted petitioner's position as an
*fapplication for the enforcement of a oontract or a renewal of a
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contract for distributorship, but seeks to make clear that its
-position has no relevancy to the guestion of contract although
"much evidence has been adduced herein to show the long re-
'-1ationship between the two parties. '

- "It now insists, however, -that it does not assert the
right to be a sole or prime distributor. Nor does it preclude
“the right of.respondent to employ Reinfeld and Majestic as
additional distributors. It asserts primarily that, under the
statute, it has the right to be a distributor without dis--

. crimination of the nationally advertised brands of the respondent,

‘and the’ reSpondent's refusal or failure to permit petitioner to.
“continue as its distributor of these products, unsupported by, any
basis derived from bona fide objective criteria, is violative of
the express 1anguage of the above quoted statute. . _

. "Nowhere 1n the statute are the words 'arbitrary

,discrimination' defined.  In order to uriderstand the full meaning
‘of that term it 'is. necessary to consider it within the context of
~ the basic philosophy of the Alcoholic Beverage Law. The law
‘recognizes the uniqueness of the alcoholi¢ beverage industry and
_gives.the Director an almost unlimited power to regulate and .
control the liquor traffic not only among retailers but whole- -
- ~'salers and distillers as well. .As was stated in Hudson—Bergen,

jpetc. Ass'n. V.. Hoboken, 135 N.J.L. 502, at" 507 (B & A. 1947):

'The reason and the need for singling out the
liquor traffic for peculiar limitation and
. strict supervision may be read in our statutes
__from ‘early co]onial times.¥%#Thus, through :
- nearly 250 years the legislature has struggled
- with the conditions arising out of the sale
~of. liquor. "The current statute is to be con~ -
'strued in' the light of the long ‘series of ‘ '
_statutes. of which'it is the culmination and of the
- “decisions of the courts regardlng those statutes.:
j,MetlcuTOus technicalities should not be permitted
" .to thwart so considerable an effort toward keeping
a- public convenience from becoming a social evil.
© 'The state: authorities should be given every -
" reasonable opportunity to work out the mandate of -
. _the legislature.! Cited with approval in Greenbrier,
~,f}Inc. V. Hock, L4 N J Super. 39 .

Ll "The Legislature has spe01fica11y en301ned the Dlrectori
: to” 'do, perform, take and adopt'all other acts, procedures and =~
“methods designed to. insure the fair, impartial, stringent and -
rtcomprehensive' ‘administration of the Alcoholic Beverage Law -
(R 3351 22) ‘and to -'make such’ general rules. and. regulations. o
;¥and suoh 'special rules and findinps as may -be necessary for the .
' ‘proper - regulation and control of.the manufacture, sale and =~
- “.distribution .of alcoholic beverages and the enforcement of this
]ﬂchapter, in addition thereto, and not inconSLStent therew1th LA

33 l 39

s _ ,'"It might be interesting to note - that in the majority o
- opinlon ‘the court commented on the fact that the statute - L

. immediately involved is not as explicit as it might be, and

- ‘suggested that 'to guide distillers. the Director might well

- adopt implementing regulations at an early date which would.
delineate the grounds and the nature of the showing required.!

It c‘hould be noted that, after the hearlng in thiu matter, the.
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~Pirector dia formulate such regulatlons as hereinabove suggestedf
“These regulations are known as Regulation No. 154 (Bulletin &
I'1485, Item 1). : : .

"The Dlrector, therefore, is particularly empowered . to
- control the activities under these sections of the act relating’
. to wholesalers and distillers in order to prevent evils such as
- tie-in sales and artificial and unrealistic minimum quantities
required to be purchased as ‘a prerequisite for doing business "
with a particular distiller. Three cases thus far in New Jersey"
have considered the prdéblem of arbitrary discrimination under
- this statute. 1In Re Boller Beverages, Inc., Bulletin 838, Item 2,
' the then Director decided that the petitioner had not established
~that the.refusal to sell was arbitrary where it appeared that the
petitioner sought the right to sell only one of the distillerts
- products  and had been offered the right to sell two similar
‘items, and it further appeared that the petitioner had not sold
~any of the distiller's products for more than five years last
-past ' :

"In Re Hoffman, Bulletin 929, Item 1, the then .

”Director decided that the petitioner had not established that
the refusal to sell was arbitrary when it appeared that the ’

fdlstlller had decided to resume 1ts former practice of selling

“directly to retailers.in the northerly counties of the State,

~thus .establishing one such standard, i.e., the territorial

- location of wholesalers. ©Said the court in Hoffman v. Hock,

8 N.J. 397 (Sup.Ct. 1952) ' |

'The apparent scope of the statute in questlon is to
- be found in section 1 thereof which bars "dis-.
- crimination in the sale of alcoholic liguors by
“distillers, #¥#% of nationally advertised brands"
‘thereof "to duly licensed wholesalers of alcoholic
liquors **%¥." Thus it is still open to the
“distiller to sell directly to retail dealers if
- licensed so to do. It may, of course, sell
. “indirectly through the medium of duly licensed -
- .wholesalers, if it so chooses, but in the latter
-event it may not discriminate between such
*wholesalers,

: ‘ "In Canada Drv supra, the court:-held that the - s
_:[reduction of authorized distributors from eleven to five in the -
“"State of New Jersey, without any attempt to document the objective
- _eriteria upon which such reduction was made, was, in the opinion SRR
w;‘"of the court _arbitrary discrimination. S

PR : : "It is my considered judgment that the respondent
'“.;has not established such objective criterla which would Justify
- ~its refusal to continue petitioner as a distributor. I think _
1respondent misses the point when it mades the following statement‘

"Whether such justification may be rested along

upon the mere termination of the contractual
relation Wwhich would leave petitioner similarly
situated with all other.wholesalers (as the Director
and the Courts have indicated) or must be supported
by facts of an objective nature is an issue that
need not be declded. From the whole record it
appears there was more than ample ju°tification

for the action taken by the respondent 1

It is this position with which we disagree. Respondent apparently
Teels that the mere termination of the contract between it and
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.i;the petitioner gives it the right to ‘terminate its. relationship
_‘with the petitioner and undertake a new relationship with other. ‘1;,‘
- distributors. ' This'might be-true in the normal contractual '~_;;,**
situation in any ‘other industry. .Cf. Great Atlantic & Pacific Tea .
~Co. v. Cream of Wheat Co., 227 F. 46 (2 Cir. 1915). However, in: -
~the alcoholic beverage field this cannot be:so. It must 'bow to -
~the heavy and pervasive hand of the police power - if the = . =
Legislaturé wills 1t.! Butler Oak Tavern v. Division of Alcoholic}j_
Beverage Control, 20 N.J. 373, 38, (1956); Eskridge v. Division
of Alcoholic Beverage’ Control 30 N.J. Super. 472 (App.Div. 1954) o
‘The license to sell intoxicating liquors "does not embody any. -
,property right." Mazza v. Cavicchia, 15 N J 498 (1954) Cf.,n
‘30 Jur. P 263, sec. 19 and 20. S

R o "We are not here concerned, of course, with ‘the
*assurances or contractual obligations ofxeither party.. We are = .
~ “concerned: primarily with the implementation and enforcement of the " °
- statute in question. If the statute has any reason for existence,Lif
-1t has- any meaning, then the principle must prevail with respect L
to the situation at issue._ ' o ,

LT e T "Petitioner states that it is entitled to special o -
f,consideration becauseé it is not merely another fellow 'coming down o
-the pilke.'" In addition, it has produced convincing proof that TR
. 1t has legitimately promoted respondent's products for, more than,
‘ten years, at great cost to itself; has indebted itself to the
ssum of $15,000 to purchase Barry's accounts servicing respondentt's
products exclusively, and has developed a climate .'pivoted on
respondent's products.!' These facts must not be disregarded and
~‘are, indeed, relevant in determining whether or not-respondent's -
. refusal to continue to sell to petitioner is arbitrary. ,
L : - S
‘"Justice Francis, in the concurring opinion in’
L Canada D_y, goes one step further. He says:

'I think the statute in question, N.J.S.A..
33:1<1 et seq., says that all wholesalers duly
licensed by the Director of Alecoholic Beverage
Control have an egual right to purchase the -
-products of distillers operating in New Jersey, -
and that if. they have the. financial capacity
~to pay- therefor, they cannot be 'refused. arbitrarily. o
" Prima facie all wholesalers must. be* ‘treated on a N
.parity, and prima facie the distillers cannot limit
~ the number with whom they will deal. The impact
. of the statute under ordinary circiumstances is that.
any reasonably competent and financially capable whole-
- saler is entitled to be served and cannot be dlscriminated
against arbltrarily. The fact that it would be more
conveniént or more feasible or more efficient for .~
the distiller ‘to  deal with a limited riumbér would not.
of itself provide an escape from condemnation as arbitrary
-discrimination. Such'is the burden imposed by N.J,S:A.
"33:1-1 et seq. on this highly regulated industry. Any.
“lessening of that burden must come from the source
‘which 1mposed it v :

"It io unnecessary to decide in this report whether all’
' wholesalers have an -equal right to purchase the products of the
“distillers. It 1is only necessary in this matter to decide that,
on. the basis of the evidence presented herein, the petitioner ha°
a2 right to purchase the products of the respondent, and this
“right is asselted mnot. on the basis of any specific contract but
on the s tutory right given by N. J.u.A - 33:1-1 et seq.



PAGE 10 - | o ~ BULLATIN 1506

"The prior cases cited herein have only.the

persuasive force of an analogy. As the Director stated in

his conclusions in F & A va Canada Dry etc., in this Division:

(Bulletin 1205, Ttem 1): Fach case (including the cagé in L

question) must be decided upon its own particular facts. Equity °

should have the last say. Thus fairness to the parties involvud
~_should be the guiding pr1n01p1° in the 1ight of the 1ogislative

:obaecbiveo . _ o .

_ . "0ne. further nofea As the infrqducerﬂs‘statemént
declares: o E M _ a

!The purpose of this act is to insure an equitable
bagis for competition between all licensed
wholesalers of alcoholic beVQrages in New Jersey
and to prevent any monopolistic freezing-out of
one wholesaler by another by prﬁvantlng the
sale of certain products to him.!' (Emphasis added)

"Respondent has raised the addltlonal point that its
method of operation has been to require an annual commitment in |
order that it may carry on its business in a practical manner. -
The testimony of Marslce shows that this is a two-man operation
and that, unless business were done in that way, it eould not
carry on its business profitably on a national basis. - It is
admitted by the respondent that no such commitment has been given
by the Reinfeld and Majestic companies. The reason assigned
therefor is that petitioner still had a large quantity of stock
on hand and, therefore, no accurate commitment c¢ould have been given.
-Since fairness is the touchstone of the administrative process,
it might well be that an annual commitment may be a reasonable
requirement, provided it does not impose any arbitrary standard.
This was particularly raised in this case where the petitioners
claim that the amount which they were required to commit them-
selves to during the 1961-62 fiscal period was far in excess
of any prior commltment and beyond their reasonable expectation
of resale. -Consideration must be given to the distributor as

‘well as to the distiller 1f ‘this requirement is not bo be: used

as a subt@rfugea

SR “Flnallvﬁ 1t is dlfflcult for me to reconcile the
f statement contained in the brief of the respondent that it
" would have had a right to change its method of operation

Tprovided the selection was not made in an arbitrary manner' and
then it follows that with a statement that it is not necessary
to show facts of an objective nature to disppove the arbitrariness
of Bhe selection. It should flnally be pointad out that the
Joseph H.. Reinfeld Company has a 35% interest in the respondent
company, and thismay have influenced the selection of the Reinfeld
Company, and the Majestic Company which 1s a wholly owned sub-
gididry of the Reinfeld Company, in making such change.

o 1The evidence clearly demanstrates that the overriding
convlderatlon and perhaps sole reason why the respondent

terminated the distributorship of petitioner was because petitloner
did not fulfill respondent's expectatlons and did not adequately
meet respondentis sales goal of purchasing and dilstributing

8,000 cases of respondentis products. The filgure of 10,000 cases
was mentioned as a reasonable sales goal., This was apparently
justification, in respondentis judgment, for its refusal to sell

to petitioner. Indeed, counsel for respondent states in his

main brief: ' _
YA supplier is entitled to maintain and indeed

attempt to dncrease the acceptance of his
br;nd in the New Jerqey maruet ,..o“ o



‘u’BULLETIN*1506 : AT PAGE‘II. o
And further (in his reply brief): B

e supplier has a right to change: dlstributors, e
and the result may well be .a restoration of the .

. 8000 cases a year level or even an increast to 10 000

- cases a year., ¥¥*% What was involved was a woeful incoma;
petence resulting in understimulation of sales by a

- wholesaler, ¥i¥! : :

. _ "In the field of- alcoholic llquor control these
. arguments are ineffective and invalid. N

: "I am not persuaded that there were any objectiver o
icriteria- established consistent with the imperative statutory :
. language. Therefore, the action of the respondent was clearly

garbitrary and discriminatory. : : S ,

j” ' ' nUnder all the ‘facts and 01rcumstances herein, it is _
.recommended that an order be entered determining that the action
- of the. respondent is arbitrary and discriminatory, and ‘directing
. respondent to sell to the petitioner alcoholic beverages on
~‘terms uswally and. normally required by the respondent ard that,

"in the event respondent refuses to comply with the terms .of. said-

" order, a further order be entered in accordance with the pro-'f‘

’”'visions of R.S. 33:1-93.4."

R Written exceptions to the Hearer's Report and written el
v targument ‘thereto were filed with me by the attorneys for the o
fjjrespondent ‘Written answering argument to said exceptions S
" “was filed by the attorney for the petitioner. Oral. argument is
“ deemed- unnecessary and unwarranted and, accordingly, the request;.
,for same by counsel. for the petitioner is hereby denied.r; S

'I have given careful consideration to the evidence
. and exhibits, the Hearer's Report and the written arguments of
~ “the respective counsel regarding the exceptions hereto. I
: ,‘concur in the conclusions of the Hearer and adopt them as my
3,conclusions herein._ : : : :

Accordingly, 1t is; on this 12th day of March 1963, ’

AT ORDERED that the respondent sell and continue to sell,;ii
ﬁgtfto the petitioner alCOhOllc ‘beverages on terms” usually and‘ e
“.,Qnormally required by the respondent '”=.-~r..,: e

,FMERSON A. TSCHUPP
. ACTING DIRECTOR -
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‘Salé during prohibited houss = = = = 2 Hindering irvestigatien - « - = < - - -e= 1
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Permitting minors on prems unacco Act of viclence = « = « o = 0 c c 0 e e e |
by perents or guerd. (local reg.) = 2 Sele to nonemesbers by club & = = = =« = = ]
Permitting foul lenguege on preme - - 2 Freud end front < = = = e cw e accw e ]
Peraitting browls on premises « - = = 2 Sale ocutside scope of license -~ .= = = = « = - 1
Concucting business as e nulzance - - 2 Pernitting female impersonator cn.prem. - - 1
* Sales fo intoxicated persens - - ~ - - 2 HMinderirg investigation « = » c = = = = = = ]
Permitting persons of i1l repute en Licensee working while intoxicated « - - - 1
premisgs - = @ = @ = = - - - 2 :
HEARINGS HELD AT DIVISICMs
Totel number of hearings held « = = = = = = - T I eI Y ul
Appeals = = » o o o - v oo o omeman @ 5el2NES o - 2 e oo~ “ e m .. 2
. Disciplingry proceedings - = = = < & » » 2 ToX rovocafiong « o o o =« w w 2'n o - 2
Eligibility = = =« = = = = e o emowow )l
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Totel nusber issugd = ~ = = o = o = = = L B I I A R R i 838
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Duteds April 5, 1943

Displaying [tems over getail velus. of $15.«

EMERSON A. T5CHUPR
acting Dlrwciar of aAleoholic srveraoe Conirol
Ac?an& Comini ssioner of Amssenent Games bontrol
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. 3. STATUTORY AUTOMATIC SUSPENSION. - DISCIPLINARY PROCEEDINGS -
PENDING BEFORE LOCAL ISSUING AUTHORITY - AUTOMATIC SUSPENSION
TEMPORARILY STAYED.

Auto.Susp. #223

In the Matter of a Petition to Lift
the Automatic Suspension of Plenary
Retail Corsumption License C-25,
issued by the Borough Council of the
Borough of South River to :

' ON PETITION
ORDER

ALFRED HILLMAN

t/a HILLMAN'S BAR

18 Washington Street
gouth River, N, J.

- N’ S’ N’ N .’

D s O S i D P SIS S D e . — — T - G " " — D S TS v U G A ND D il D s A el N ST e et A W

Robert W. Wolfe, Esq., Attorney for Petltloner.
BY THE ACTING DIRECTOR:

It appears from the petition filed herein and the
récords of this Division that on February 14, 1963, petitioner
herein was fined $100 and $5 costs in the South River Municipal
Court after being found guilty of sale of alcoholic beverages
on November 24, 1962 to a minor, in violation of R.S. 33:1-77.
The conviction resulted in the automatic suspension of his
license for the balance of its term. R.S. 33:1-31.1. The
suspension has not been effectuated because of the pendency of
this proceeding. -

* It further appears that disciplinary proceedings are
presently pending before the municipal issuing authority against
the licensee because of said sale of alcoholic beverages to the
minor. A supplemental petition to 1ift the automatic suspension
may .be filed with me by petitioner after the disciplinary
proceedings have been decided. In fairness to petitioner, I
conclude that at this time the effect of the automatic suspension
should be temporarily stayed. Re Maksymetz, Bulletin 1480,

Item 11. '

+ Accordingly, it 1s, on this 6th day of March, 1963,

ORDERED that the aforesaid automatic suspension be
stayed pending the entry of a further order herein.

EMERSON A. TSCHUPP
ACTING DIRECTOR
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4 . DISCIPLINARY PROCFEDINGS - SALE TO NONWMEMBERS - LICENSE
S SUSPENDED FOR 15 DAYS, LESS 5 FOR DLEAQ D,
" In the Matter of Discipllnary h '
) Proceedzngs agalnst A
~ PRIDE OF CAMDEN LODGE OF ELKS #83
- I.B.P.0.E. of W, .

711 Kaighn Avenue !

Camden, N. J. :

o CONCLUSIONS"’
“AND ORDER

Holder of Club License CB- 36 issued
~ by the Municipal Board of Alcoholiov v
Beverage. Control of the City of Camden. )

ﬂ’mmm—i‘—uﬁmun-—aw—-wmw@m”-’m—o_mw—mmﬂ-wm—nm‘”—mmmm-ﬁt—g—mmm@

_ Licensee, by Raymond E. Harmon, Financial Secretary, Pro se,
» Harry D Grosss Esq°9 Appearlng for the Division of Alcoholic
oo Tl L ; ‘ Beverage Control iR .

7‘BY THE ACTING DIRECTOR°

- Licensee pleads non vult to a- charge alleging that on
February 22, 1963, it sold drinks of alcoholic beverages to o
‘;non«mambers, in violation of Rule 8 of State Regulatlon No.“7.”E;D

‘ Licensee has a previous record of suspension of -
,1icense by the Director for ten days, effective March 6, 1950

for municipal hours violation. Re Pride of Camden. Lodge No, 83,
SBulletln 869, Item 8. ~

- The prior record of dlssimllar V1olation occurring o
-more than five years ago disregarded the license will be sus=.. . ..
- pended for fifteen days, with remission .of five days for the Q~w‘
.plea entpred leaving a net suspension of ten days. Re._ Passalc
Memorlal Post #200, American Legion, Bulletin 1491, Item 10.

Accordingly, it is, on this 11lth day of March 1963,

' ORDERED that Club License CB-36, issued by the Municipal
Board of Alcoholic Beverage Control of the City of Camden to . .
-Pride of Camgen Lodge of Elks #83, I1.B.P.O.E. of W., for - - .
premises 711"'Kaighn Avenue, Camden, be and the same is hereby -

- suspended for ten (10) days, commencing at 2:00 a.m. Monday,
March %8 1963, and bermimatinv at 2:00 a.m. Thursday, March -
»28 1963. .

: EMERSON,A,-TSCHUPP?»
ACTING DIRECTOR .



BULLETIN 1506 | I © pacE i5

5. DISQUALIFICATION REMOVAL. PROCEEDINGS - BOOKWAKING - ORDER
REMOVING DISQUALIFICATION o .

In the Matter of an Application to ). =
- Remove Disqualification because of . CONCLUoIONo

a Conviction, Pursuant to R.S. ) AND ORDER
33:1"31.20 o . )
| )

Case No. 1735-',

= S . T . . . T G . — . S PUD D =D iy W P SR WA e i Sy T S e (B e A SO

~ BY THE ACTING DIRECTOR:

v In 1954 petitioner pleaded guilty to bookmaking, as
a result he was given a twelve-to-eighteen-month suspended -
sentence, $500 fine and three years: probation.

: Petifloner testified that while operatlng a newspaper
route, he engaged in bookmaking for his own benefit. The crime
of bookmaking may or may not involve moral turpitude. Re Case
No. 1018, Bulletin 956, Item 7. However, since petitioner
,admittedly acted as a pIincipal in the bookmaking business, the
crime in question involves the element of moral turpitude
(Re_Case No. 635, Bulletin 946, Item 10) and he was thereby
rendered ineligible to be associated with the alcoholic beverage
industry in this btate. R.S5. 33:1-25, 26. :

Petltioner testlfled that he has been employed as a .
car salesman for about five years. He further testified that
he has never been associated with the liguor industry and he
seeks relief in this matter in order that he might accept
employment as a bartender. ,

Three character witnesses (a clothing salesman,
a yard inspector and a retired bookkeeper) testified that they .
have known petitloner for over five years last past and he now. -
bears a reputation for being a law-abiding person. -

The police department of the municipality wherein he
resides advises that no complaint or investigatlon involving
the petltionnr is presently pending

I am satisfied that petitioner has conducted himself '
in a law-abiding manner for over five years last past and
conclude that his association with the alcoholic beverage
“industry in this State will not be contrary to the public
interest. .

'Accbrding]y, it is, on this 15th day of March, 1963,

~ ORDERED that petitioner's statutory disqualification
because of the conviction described herein be and the same 1is
hereby removed, in accordance with the provisions of '

R.8. 33:1-31.2.

. EMERSON A. TSCHUPP
ACTING DIRECTOR
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“_ 6 A DISCIPLINARY PROCEEDINGS "~ SALE TO. MINORS - LICENSE SU PENDED o
N E:FOR 15 DAYS, LESS .5 FOR PLEA. , e

o In the Matter of Disciplinary
-;;:3Proceedings against R

ANNA T.W'TABILE g
t/a RARITAN HOUSE".

39 ‘Thompson Street
=ritan, N._J; .

©CONCLUSIONS . =~
. AND ORDER ' * ~ °

:Q%’.Helder of Plenary Retail Consumptiontw
.. License C-9, issued by the Mayor and .
vCouncil ofAthe Borough of Raritans,g-x )_

;l»ﬁPaul G, Fleischer, Esq., Attorney for Licensee.-.~~' B L
-_,Edward F. Ambrose, Esq., Appearing for-the Division of Alcoholic L
L s _ _ Beverage Control L

*w[;By THE ACTING DIRECTOR'

-icensee pleads non vult to al charge alleging that en
ruary’ 8;:1963; she'sold- drinks of beer to two-minors, both . .
tage'ls in. 'iolatlon of Rule 1 of State Regulation No. 20.;;;¢e”~;;3

L Absent prior record, the license will e suspended for'”

. 'rifteen:days (Re Dontal, Inc¢., Bulletin- 1491, Item:4); with

g;_*remissien -of five days for the plea entered 1eav1ng a net ~:j,‘-
‘“:suspension of ten days.; S - S R A

Accordingly, it is, on. this 12th day of Marchx7l963”fr .

L .J'ORDERED that’ Plenary Retail Consumption License~v 9,
S ssued bythe Mayor- and: Council" 6f the’ Borough' of Raritdn to -

- - Amna®T. Stabile, t/a Raritan: House, for premises:39 Thompson

- Street,’ Raritan,  be“and the same® is hereby suspended . for ten 't
.7 (20):days, commencing at 1:00 a.m. Tuesday, March 19, 1963, and
_{gjterminating at 1:00 a.m. Frlday, March 29, 1963 : .

EMERSON A. TSCHUPP -’f" o
AOTING DIRECIOR

| 7‘ STATE LICENSES - NEW APPLICATIONSFILED.

Z-vRocco Russo, t/a Robert Russo-i‘ AT e

- 197-199 Second- Street; Newark, N. J. SRR

7 Application filed April 19, ’1963 for person—to-person transfer -
. of State Beverage Distributor's License SBD—71 from Robert Russo.p“

;‘-jHigh Grade Beverage R TR R I ~fg v |
“. ‘Upper Jersey AVenue, New’ Brunswick N J ce
' “hpplication filed- April 19, 1963 for place-to-place transfer PSRN
of “Additiondl: Warshouse License AW-35, issued pursuant to. State L

"~ Beverage Distributor's License SBD-187, from- 820 Route 46 P
Kenvil N J., to. Replogle Avenue Mine Hill N J T

- e
s

. - H.::, & s o 83 L
: Emerson A. o%ﬁwf§
Actinp Director

New Jersey State Library -



